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Dear Mr. Peterson: 7
The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments

Any party or interested person may file written comments on the draft staff analysis by
Tuesday, April 1, 2008. You are advised that comments filed with the Commission are
required to be simultaneously served on the other interested parties on the mailing list,
and to be accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you
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would like to request an extension of time to file comments, please refer to sectican
1183.01, subdivision (c)(1), of the Commission’s regulations.

Hearing

This test claim is set for hearing on Thursday, May 29, 2008 at 9:30 a.m. in Room 126
of the State Capitol, Sacramento, California. The final staff analysis will be issued on or
about May 16, 2008. Please let us know in advance if you or a representative of your
agency will testify at the hearing, and if other witnesses will appear. If you would like to
request postponement of the hearing, please refer to section 1183.01, subdivision (c)(2),
of the Commission’s regulations.

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the
above. :

Sincet Y,

Paula Higashi
Executive Directo

Enc. Draft Staff Analysis
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EXECUTIVE SUMMARY

This test claim addresses changes to the California Prevailing Wage Law (CPWL), which is “a
comprehensive statutory scheme designed to enforce minimum wage standards on
construction projects funded in whole or in part with public funds.” Contractors for public
works projects that exceed $1,000 are required to pay local prevailing wages to construction
workers on those projects. The requirement to pay prevailing wages is only applicable to work
performed under contract, and is not applicable to work carried out by a public agency with its
own forces; the requirement is applicable to contracts let for maintenance work. Local
prevailing wage rates are set by the Director of the Department of Industrial Relations.

The Test Claim Statutes, Regulations and Alleged Executive Orders Impose a Partially
Reimbursable State-Mandated Program on K-12 School Districts or Community College
Districts Within the Meaning of Article XIII B, Section 6 of the California Constitution

The provisions of the CPWL are only applicable when a district contracts with a private entity
to carry out a public works project. The cases have consistently held that when a district
makes an underlying discretionary decision that triggers mandated costs, no state mandate is
imposed. The underlying decision to undertake a public works project is mandated by the
state only when the public works project is for the purpose of repair or maintenance of school
buildings or property. The underlying decision to contract for such a project is mandated by
the state under the Public Contract Code, only when the project is not an emergency as defined
and under other specified conditions related to the size of the student body and cost of the
project.

The test claim statutes and regulations mandate certain activities when the CPWL provisions
are triggered under the above circumstances, and some of those activities impose a new
program or higher level of service on districts within the meaning of article XIII B, section 6
of the California Constitution. For some of those activities, however, the test claim statutes
and regulations allow the districts to levy fees sufficient to pay for the costs of the newly-
mandated activities, and Government Code section 17556, subdivision (d), is applicable to
deny reimbursement for them. The remaining three activities do impose costs mandated by the
state, thus imposing a partially reimbursable state-mandated program on K-12 school districts
and community college districts.

Conclusion

Staff concludes that Labor Code section 1776, subdivisions (g) and (h), and section 16403,
subdivision (a), of the Department of Industrial Relations’ regulations constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution, but only when those activities are triggered by projects for repair or
maintenance to school facilities and property, pursuant to Education Code sections 17002,
17565, 17593 and 81601, when the project constitutes a public works project pursuant to the
CPWL, and when the project must be let to contract under the following circumstances:

1. For K-12 school districts, when the project is not an emergendy as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or
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b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. (Pub. Contract Code, § 20114.)

2. For community college districis, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. (Pub. Contract Code, § 20655.)

3. For any K-12 school district or community college district that is subject to the
Uniform Public Contract Cost Accounting Act (UPCCAA), when a public project, as
defined, is not an emergency as set forth in Pubhc Contract Code section 20113 or
20654, and the project cost will exceed $30, 000." (Pub. Contract Code, § 22032.)

Only the following activities for the foregoing projects are reimbursable:

1. Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

2. Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Department of Industrial Relations’ Division of
Apprenticeship Standards or Division of Labor Standards Enforcement. (Lab. Code,

§ 1776, subd. (g).)

3. Insert in the contract stipulations regarding the contractor’s and subcontractor’s
requirements pursuant to Labor Code section 1776. (Lab. Code, § 1776, subd. (h).)

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

Recommendation

Staff recommends the Commission adopt this analysis to partially approve the test claim.

! Prior to January 1, 2007, the dollar limit for public prOj jects that could be performed by the
district with its own forces was $25,000.
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STAFF ANALYSIS

Claimant

Clovis Unified School District

Chronology
- 06/28/02

07/08/02
08/14/02

08/15/02

08/19/02
11/05/02

11/06/02
01/13/03
01/15/03

01/15/03
01/15/03

01/29/03
01/30/03

02/18/03
02/18/03
03/20/03
04/02/03
07/31/03
08/14/03
08/18/03
09/05/03

Clovis Unified School District (“Claimant”) filed test claim with the
Commission on State Mandates (“Commission™)

Commission staff deemed the test claim complete

The Department of Industrial Relations requested an extension of time,
for an additional 90 days, to file comments on the test claim

Commission staff approved extension of time, to November 13, 2002, to
file comments on the test claim

Claimant filed missing pages of the test claim with the Commission

The Department of Finance requested an.extension of time, for an
additional 60 days, to file comments on the test claim

Commission staff approved extension of time, to January 15, 2003, to
file comments on the test claim

The Department of Finance requested an extension of time to file
comments on ‘the test claim -

Commission staff approved extension of time, to January 31, 2003, to
file comments on the test claim

The Department of Industrial Relations filed comments on the test claim

The State Building and Construction Trades Council of California,
AFL-CIO, filed comments on the test claim

- The Department of Finance requested an extension of time to file

comments on the test claim

Commission staff approved extension of time, to February 18, 2003, to
file comments on the test claim

Claimant filed rebuttal comments on the test claim

The Department of Finance filed comments on the test claim

Claimant filed comments on the test claim

The Department of Industrial Relations filed comments on the test claim
Claimant filed amendment to the test claim

Commission staff deemed the amendment to the test claim complete

The Department of Industrial Relations filed comments on the test claim

_ The Department of Finance requested a 30-day extension to file

comments on the test claim
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09/12/03
09/15/03
09/16/03

09/18/03
10/07/03
10/09/03

10/14/03
10/15/03

10/20/03
11/06/03
11/05/03
12/08/03
01/28/04

01/30/04
07/11/07
07/23/07

07/26/07
07/25/07

08/01/07
08/30/07

03/11/08

The Department of Industrial Relations requested an extension of time,
for an additional 21 days, to file comments on the test claim

The Department of General Services, Office of Public School
Construction, filed comments on the test claim

Commission staff approved extension of time, to October 6, 2003, for
the Department of Industrial relations to file comments on the test claim

Claimant filed rebuttal comments on the test claim
The Department of Industrial Relations filed comments on the test claim

The Department of Industrial Relations filed a verification for its
August 18, 2003 comments on the test claim

The Department of Finance requested an extension of time, for an
additional 30 days, to file comments on the test claim

Commission staff approved extension of time, to November 5, 2003, to-
file comments on the test claim

Claimant filed rebuttal comments on the test claim
Claimant filed rebuttal comments on the test claim
The Department of Finance filed comments on the test claim
Claimant filed rebuttal comments on the test claim

The Department of Industrial Relations requested an extension of time,
for an additional 30 days, to file comments on the test claim

Commission staff approved extension of time, to March 3, 2004, to file
comments on the test claim

Commission staff requested claimant to provide specific versions of
regulations claimed

The Department of Industrial Relations requested postponement of the
December 6, 2007 hearing on the test claim

Commission staff denied the request to postpone hearing the test claim

Claimant requested an extension of time, for an additional four weeks,
to file regulations information requested by Commission staff

Commission staff approved extension of time, to August 29, 2007, to
file the information requested

Claimant submitted additional regulations information requested by
Commission staff

Commission staff issued draft staff analysis
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Background

This test claim addresses changes to the California Prevailing Wage Law (CPWL),? which is
“a comprehensive statutory scheme designed to enforce minimum wage standards on
construction projects funded in whole or in part with public funds.”® Contractors for public
works projects that exceed $1,000 are required to pay local prevailing wages to construction
workers on those projects.® The requirement to pay prevailing wages is only applicable to
work performed under contract, and is not applicable to work carried out by a public agency
with its own forces; the requirement is applicable to contracts let for maintenance work.

Local prevailing wage rates are set by the Director of the Department of Industrial Relations.®

In addition to state agencies, the CPWL applies to “political subdivisions,” which include any
county, city, district, pubhc housing authority, or public agency of the state, and assessment or
improvement districts,” Thus, the CPWL applies to both school districts and community
college districts. The agency or authority awarding the contract for public work is known as
the “awarding body.”®

The overall purpose of the CPWL is to benefit and protect employees on public works
projects.” Its specific goals are to: 1) protect employees from substandard wages that might
be paid if contractors could recruit from cheap-labor areas; 2) permit union contractors to
compete with nonunion contractors; 3) benefit the public through the superior efficiency of
well-paid employees; and 4) compensate nonpublic employees with higher wages for the
absence of job security and benefits enjoyed by public employees.'

The CPWL does not generally cover federal projects. Those projects are addressed in the
federal Davis-Bacon Act (40 USC § 276a(a)), which was enacted for a similar purpose, i.e., to
protect local wage standards by preventmg federal contractors from basing their bids on wages
lower than those prevalhng in the area." However, the application of state prevailing wage
rates when higher is required whenever federally funded or assisted projects are controlled or
carried out by California awarding bodies.'2

? Labor Code sections 1720 et seq.

3 Road Spr mkler Fitters, Local Umon 669v. G & G Fire Sprinkler, Inc. (2002)
102 Cal.App.4™ 765, 776.

4 Labor Code section 1771. |

 Ihid.

® Labor Code section 1770,

7 Labor Code section 1721,

8 Labor Code section 1720.

? Lusardi Construction Co. v. Aubry (1992) 1 Cal 4" 976, 987.
0 bid

" Southern California Labor Management Operating Engineers Contract Compliance
Committee v. Aubry (1997) 54 Cal.App. 4™ 873, 882-883.

12 Title 8, California Code of Regulations, section 16001, subdivision (b).
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Public Works Defined

The Labor Code generally defines “public works” as construction, alteration, demolition,
installation or repair work done under contract and paid for i in whole or in part out of public
funds," and includes: 1) design and preconstructlon work;! 2) work done for irrigation,
utility, reclamation and improvement dlstrlcts > 3) street, sewer, or other improvement work
for pubhc agencies;'® 4) laying of carpet;'’ 5) certain public transportation demonstration
projects;’' 8 and 6) hauling of refuse from a public works site to an outside disposal location.
Public works projects also include maintenance, 20 a5 defined. !

19

The Labor Code also defines “paid for in whole or in part out of public funds” as payment of
funds dlrectly to or on behalf of a public works contractor, subcontractor or developer
including various other types of payments,” and provides several types of projects that are
excluded from that definition,?*

Prevailing Wage Rates. - - -

Prevailing wage rates are set by the Director of the Department of Industrial Relations (DIR),”
generally by reviewing local wage rates established by collective bargaining agreements and

13 1 abor Code section 1720, subdivision (a)(1).
" Ibid
135 Labor Code section 1720, subdivision (a)(2). L
16 1 abor Code section 1720, subdivision (a)(3).
17 Labor Code section 1720, subdivisions (a)(4) and (a)(5).
18 L abor Code section 1720, subdivision (a)(6).
' Labor Code section 1720.3.

20 1 abor Code section 1771; Title 8, California Code of Regulations, section 16001,
subdivision (f). -

2 «Maintenance” is defined as: (1) routine, recurring and usual work for the preservation,
protection and keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system, or any real property) for its intended purposes in a
safe and continually usable condition for which it has been designed, improved, constructed,
altered or repaired; and (2) carpentry, electrical, plumbing, glazing, touchup painting, and
other craft work designed to preserve the publicly owned or publicly operated facility in a safe,
efficient and continuously usable condition for which it was intended, including repairs,
cleaning and other operations on machinery and other equipment permanently attached to the
building or realty as fixtures. Janitorial services of a routine, recurring or usual nature is
excluded. (tit. 8, Cal. Code Regs., § 16000)

22 Labor Code section 1720, subdivision (b)(1).
23 Labor Code section 1720, subdivisions (b)(2) through (b)(6).
24 Labor Code section 1720, subdivision (c).

5 Labor Code section 1770.
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rates that may have been predetermined for federal public works.?® The awarding body for any
contract for public works is required to specify in the call for bids, the bid specifications and
the contract itself, what the prevailing wage rate is for each craft, classification or type of
worker needed to execute the contract.”’ In lieu of specifying the wage rates in the call for
bids, bid specifications and the contract itself, the awarding body may include a statement in
those documents that copies of the prevailing wage rates are on ﬁle at its principal office,
which shall be made available to any interested party on request.” 8 The awarding body is
required to post at each job site a copy of the determination by the DIR Director of the
prevailing wage rates.”

Prospective bidders, representatives of any craft classification or type of worker involved, or
the awarding body may challenge the declared grevallmg wage rates with DIR within 20 days
after commencement of advertising of the bids.” The Director of DIR begins an investigation
and within 20 days, or longer if agreed upon by all the parties, makes a determination and
transmits it in writing to the awarding body and the interested parties, which delays the closing
date for submitting bids or starting of work until five days after the determination.’’ The
Dlrector s determination is final, and shall be considered the determination of the awarding
body.*?

Payroll Records

Contractors and subcontractors subject to the CPWL are required to keep accurate payroll
records showing name, address, social security number, work classification, straight time and
overtime hours worked each day and week and actual wages paid to each worker in connection
with the public work,** and provide certified copies or make such records available for
inspection, upon request of the employee, the awarding body, Division of Labor Standards
Enforcement, and the Division of Apprenticeship Standards.** Requests by the public are
required to be made through the awarding body, the Division of Apprenticeship Standards, or
the Division of Labor Standards Enforcement,”” and shall be redacted to prevent disclosure of
an individual’s name, address and social security number.>® The requesting party is required
to reimburse the costs of preparing the records by the contractor, subcontractors, and the entity

% Labor Code section 1773.
271 abor Code section 1773.2,
% Ibid,
* Ibid.
30 Labor Code section 1773.4.
* Ibid.
%2 Ibid.
33 Labor Code section 1776, subdivision (a).
34 Labor Code section 1776, subdivision (b).
35 Labor Code section 1776, subdivision (b)(3).
36 Labor Code section 1776, subdivision (e).
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through which the request was made.’” The awarding body is required to insert stipulations in
the contract to effectuate these provisions.®

Discrimination on Public Works Employment Prohibited

Labor Code section 1735 prohibits contractors from discriminating on public works
employment for particular categories of persons, and every contractor violating the section is
subject to all the penalties imposed for a violation of the CPWL.

Enforcement of CPWL

The awarding body is required to “take cognizance” of violations of the CPWL committed in
the course of the public works contract, and shall promptly report any suspected violations to
the Labor Commissioner.”

The Labor Commissioner is charged with enforcing the CPWL.* If the Labor Commissioner
determines after an investigation that there has been a violation of the CPWL, the Labor
Commissioner issues a civil wage and penalty assessment to the contractor or subcontractor or
both.*! Prior to July 1, 2001, the only way to challenge such an asséssment was in court. On
and.after July 1, 2001, contractors-or subcontractors may obtain review of a civil wage and
penalty assessment through an informal settlement meeting with the Labor Commissioner, or
via an administrative hearing.® Until January 1, 2009, hearings are conducted before the DIR
Director with an impartial hearing officer; thereafter the hearing will be conducted by an
administrative law judge.** An affected contractor or subcontractor may appeal the
administrative decision within 45 days of service of the decision by filing a petition for writ of
mandate under Code of Civil Procedure section 1094.5.* This process provides the exclusive
remedy for review of a civil wage and penalty assessment by the Labor Commissioner.*®

When the Labor Commissioner issues a civil wage and penalty assessment, the awarding body
is required to withhold and retain such moneys from contractor payments sufficient to satisfy
the assessment.*’” The amounts withheld cannot be disbursed until receipt of a final order that
is no longer subject to judicial review.”® The awarding body that has withheld funds in

3 Lanr Codé section 1776, subdivision (b)(3).

38 Labor Code section 1776, subdivision (h).

3 Labor Code section 1726.

40 Labor Code section 1741.

* bid |

~ # Labor Code section 1742.1, subdivision (b).

3 Labor Code section 1742, subdivisions (a) and (b).

4 Labor Code section 1742, as amended by Statutes 2004, chapter 685.
5 Labor Code section 1742, subdivision (c). ’
46 Labor Code section 1742, subdivision (g).

“T Labor Code section 1727, subdivision (a).

8 Labor Code section 1727, subdivision (b).
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response to a civil wage and penalty assessment, upon receipt of the final order, shall remit
withheld funds to the Labor Commissioner.*

Labor Compliance Program

The awarding body can avoid paying prevailing wages for public works projects of $25,000 or
less when the project is for construction, and $15,000 or less when the project is for alteration,
demolition, repair or maintenance work, if the awarding body elects to initiate and enforce a
labor compliance program (I.CP) for all of its public works proj ects.”® As part of its duties as
an LCP, the awarding body is required to do the following: 1) place appropriate language
concerning CPWL in all bid invitations and public works contracts; 2) conduct a prejob
conference with the contractor and subcontractors to discuss federal and state labor law
requirements applicable to the contract; 3) review and audit payroll records (that the contractor
is required to keep) to verify compliance with CPWL; 4) withhold contract payments when
payroll records are delinquent or inadequate; and 5) withhold contract payrnents equal to the
amount of underpayment and apphcable penalties when, after investigation, it is established
that underpayment has occurred :

If the awarding body enforces the CPWL asan LCP, the awarding body is entitled to keep any
penalties assessed. Before taking any action, the awarding body-is required to provide notice
of the withholding of any contract payments to the contractor and any subcontractor.”> The
same process for review of a civil wage and penalty assessment made by the Labor
Commissioner, as set forth in Labor Code sections 1742 and 1742.1, is invoked.® Any
amount recovered from the contractor shall first satisfy the wage claim, before being applied to
penalties, and if insufficient money is recovered to pay each worker in full, the money shall be
prorated among all workers,”® Wages for workers who cannot be located are placed in the
Industrial Relations Unpaid Wage Fund and held in trust.’ Penaltles of not more than $50 per
day for each worker paid less than the prevailing wage rates®® are paid into the general fund of
the awaldmg body that enforced the CPWL.5

Awarding bodies that choose to use funds derived from the Kindergarten-University Public
Education Facilities Bond Acts of 2002°® or 2004 for public works projects are required to

* Labor Code section 1742, subdivision (f).

30 Labor Code section 1771.5, subdivision (a).

3! Labor Code section 1771.5, subdivision (b).

52 Labor Code section 1771.6, subdivision (a).

53 Labor Code section 1771.6, subdivisions (b) and (c).

3 Labor Code section 1771.6, subdivision (d).

5% Labor Code section 1771.6, subdivision (e).

% Labor Code section 1775.

5T Labor Code section 1771.6, subdivision (e).

58 Proposition 47, approved by the voters at the November 5, 2002 statewide general election.

% Proposition 55, approved by the voters at the March 2004 statewide direct primary election.
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adopt and enforce an LCP or contract with a third party to adopt and enforce an LCP.% These
funds are allocated through the School Facility Program established by Chapter 12.5 of the
Education Code. The State Allocation Board was required to increase as soon as feasible, but
no later than July 1, 2003, the per pupil grant amounts to accommodate the state’s share of the
increased costs of a new construction or modernization project due to the initiation and
enforcement of the LCP.*' Awarding bodies that choose to use funds derlved from the
Kindergarten-University Public Education Facilities Bond Act of 2006,%* however, are not
subject to this requirement.

Employment of Apprentices on Public Works Projects

Properly registered apprentices are allowed to wo1k on public works projects and must be paid
prevailing wages for apprentices in the trade.® Apprentlceshlp standards are established by
the DIR Division of Apprenticeship Standards,’* and ratios of apprentices to journey level
workers in a particular craft or trade on the public work are established by the particular
apprenticeship program 3 Contractors must meet various requirements with regard to
employing apprentices, and the awarding body is required to include stipulations to that effect
in the contract.

School Facility Construction, Repairs and Funding

“Beginning in 1947, the Legislature authorized the State Allocation Board to allocate funds for
building and repairing schools. Legislation enacted in the late 1940s and early 1950s
established a loan-grant program “to aid school districts of the State in providing necessary
and adequate school sites and bu11d1ngs for the pupils of the public school system...”®” The
State Department of General Services®® administers and the State Allocation Board (SAB)
allocates and apportions the funds made available to the districts with priority given to districts
where the children will benefit most from additional facilities.®

The School Facilities Act’® establishes a state program to prov1de state per pupil funding for
new constructlon and modernization of existing school facilities”" to be administered by the
SAB.?

% Labor Code section 1771.7, subdivision (a).

§1 Labor Code section 1771.7, subdivision (e).

62 proposition 1D, approved by the voters at the November 7, 2006 statewide general election.
63 Labor Code section 1777.5, subdivisions (a) and (b).
_64 Labor Code section 1777.5, subdivision (c).

55 Labor Code section 1777.5, subdivision (g).

6 Labor Code section 1777.5, subdivision (n).

§7 Education Code sections 15700, et seq.

68 Education Code section 15702.

% Bducation Code section 15704.

7® Education Code sections 17070.10 et seq.
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The Education Code sets out requirements that potential school building sites must meet.”
Prior to commencing acquisition of real property for a new schoolsite or addition to an existing
schoolsite, the governing board of a school district is required to evaluate property at a Public
hearing using the site selection standards established by the Department of Education.’ '
Moreover, in the exercise of its police power, the state may through legislative action control
the protection of public health, safety, and comfort in the erection of school buildings.” The
Department of General Services is generally required to supervise the design and construction
of any school building or the reconstruction or alteration of or addition to any school
building.”® Nevertheless, whether a school district decides to engage in a project to construct a
school building is within the discretion of its governing board.”’

Education Code section 17366 states the Legislature’s intent to provide safe educational
facilities for California schoolchildren as follows:

[TThe Legislature intends that the governing board of each school district
adopt a plan for the orderly repair, reconstruction, or replacement of
school buildings not repaired, reconstructed, or replaced in accordance
with this-article.

Whenever the structural condition of any school building has been examined by designated
entities or under the authorization of law and a report of the examination has been made to the
governing board showing the building is unsafe for use, the governing board is required to
immediately prepare an estimate of the cost necessary to make such repairs to the building(s)
as are necessary, or, if necessary, to reconstruct or replace the building so that the building
when repaired or reconstructed, or any building erected to replace it, shall meet such standards
of structural safety as are established in accordance. with law.”® Using the information from the
examination and report, the governing board is required to establish a system of priorities for
the repair, reconstruction, or replacement of unsafe school buildings.” If the governing board
of the school district complies with these provisions, no member of that governing board may
be held personally liable for injury to persons or damage to property resulting from the fact that
a school building was not constructed under the requirements of Education Code sections
17280 et seq.®®

" Title 2, California Code of Regulations, section 1859.
72 Education Code section 17070.35.

3 Education Code sections 17210, et seq.

" Education Code sections 17211 and 17251.

S Hall v. City of Taft (1956) 47 Cal.2d 177, 184.

7 Education Code section 17280.

7 People v. Oken (1958) 159 Cal.App.2d 456, 460.

78 Education Code section 17367.

P Ibid.

8 Education Code section 17371
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Education Code section 17593 requires K-12 school districts to keep schools in repair:

The clerk of each district except a district governed by a city or city and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and property during the vacations of the school.

Education Code section 17565 requires the governing board of any school district to “furnish,
repair, insure against fire, and in its discretion rent the school property of its districts.”

Education Code section 17002 defines “good repair” to mean:

[T]he facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure against fire, and in its discretion rent the school property of its
districts. .

Thus, both K-12 school districts and community college d1stucts are required by statute to0
repair the school property of their districts.

The Education Code authorizes the County Superintendent of Schools to provide for the
maintenance and repair of the property of school districts under his or her jurisdiction that -
elect to take advantage of this service by paying into the school maintenance and repair fund
established for this purpose.81 The superintendent is authorized to hire labor for such
maintenance and repair: -

The superintendent of schools of the county may employ such extra help
as is necessary to perform the labor for the maintenance and repair work,
as well as to provide for the supervision and transportation of the labor
together with the equipment and materials for the work. The cost price of
the maintenance and repair services to any school district is the original
cost thereof and in addition a sum sufficient to reimburse the county
superintendent of schools for all supervision, transportation equipment,
and other expenses, but the sum added shall not in any case exceed 10
percent of the cost of labor and supplies.®

Contracting Qut for Public Works Pr alects

The Public Contract Code estabhshes contracting requirements for school districts and
community college districts.** Depending on the purpose of the project and estimated dollar

8! Bducation Code section 1266.
82 Rducation Code section 1269.
83 Public Contract Code sections 20110 et seq. and 20650 et seq.
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amount, the district may be required to contract out to the lowest responsible bidder to
accomplish the project. The major requirements are outlined below.

The governing board of any school district or any commumty college district shall let any
contracts involving an expenditure of more than $50, 000% to the lowest responsible bidder,®
for any of the following: 1) the purchase of equipment, materials, or supplies to be furnished,
sold or leased to the district; 2) services, except construction services; or 3) repairs, including
maintenance, that are not a pubhc project as defined in section 22002, subdivision (c).3" %
Any contract for a public project, as defined, involving an expenditure of $15,000 or more
shall be let to the lowest respon51ble bidder who shall give security as required by the board or
the board shall reject all bids.®

Notwithstanding the preceding requirements, in the case of an emergency when any repairs,
alterations, work, or improvement is necessary to any facility of the college or public schools
to permit the continuance of existing classes, or to avoid danger to life or property, the
governing board of a school district or community college district may, by unanimous vote,
with the approval of the county superintendent of schools, either: 1) make a contract in writing
or otherwise on behalf of the district for the performance of labor and furnishing materials or

8 Adjusted annually for inflation pursuant to Public Contract Code secﬁons 20111,
subdivision (d), and 20651, subdivision (d).

% The lowest responsible bidder shall provide security as the board requires, or all bids shall
be rejected. (Pub. Contract Code, § 20111 and 20651.)

8 Public Contract Code sections 21115 and 20656 define “maintenance” as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purposes in a safe and continually usable
condition for which it was designed, improved, constructed, altered, or repaired.” It includes
but is not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed
consistent with the definition set forth above to preserve the facility in a safe, efficient, and
continually usable condition for which it was intended, including repairs, cleaning and other
operations on machinery aid other equipment permanently attached to the building or realty as
fixtures.” It does not include, among other types of work: “janitorial or custodial services and
protection of the sort provided by guards or other security forces.” It further does not include
- painting, repainting, or decorating other than touchup, but instead it is the intent of the
Legislature that such activities be controlled directly by the provisions of section 20114 or
20655.

87 Public Contract Code sections 20111, subdivision (a), and 20651, subdivision (a)

88 Section 22002, subdivision (c) defines “public project” as:

(1) Construction, reconstruction, erection, alteration, renovation, improvement, demolition,
and repair work involving any publicly owned, leased, or operated facility.

(2) Painting or repainting of any publicly owned, lease, or operated facility.

(3) In the case of a publicly owned utility system, “public project” shall include only
construction, erection, improvement, or repair of dams, reservoirs, powerplants, and electrical
transmission lines of 230,000 volts and higher.

8 Public Contract Code sections 20111, subdivision (b), and 20651, subdivision (b).
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supplies without advertising for or 1nv1t1ng bids; or 2) without regard to the number of hours
needed for the job, authorize the use of day labor or force account to carry out the proj ect.”

Moreover, the governing board of a school district or community college district may make
repails alteration, additions, or painting, repainting, or decorating upon school buildings,
repair or build apparatus or equipment, make improvements on the school grounds, erect new
buildings, and perform maintenance by day labor or by force account’’ whenever the total
number of hours on the job does not exceed 350 hours; for any school district having an
average daily attendance of 35,000 or more, or for any community college district whose
number of full-time equivalent students is 15,000 or greater, the governing board may perform
the above activities by day labor or force account whenever the total number of hours on the
job does g;ot exceed 750 hours or when the cost of material for the job does not exceed
$21,000.

The Uniform Public Construction Cost Accounting Act (i UPCCAA)”

The Uniform Public Construction Cost Accounting Act was enacted to “promote uniformity of
the cost accounting standards and bidding Procedures on construction work performed or
contracted by public entities in the state.”™* The Act provides for developing such cost -
accounting standards by the California Uniform Construction Cost Accounting Commission,
and an alternative method for the bidding of public works projects by public entities. %A
public agency whose governing board has by resolution elected to become subJ ect to this Act
may use its own employees to perform public projects of $30,000 or Jess.*®

Test Claim Statutes, Regulations and Alleged Executive Orders

Statutes

The test claim statutes encompass changes to the CPWL in the Labor Code beginning in 1976.
The relevant provisions are summarized below.

Labor Code Sections 1720, 1720.2 and 1720.3: New types of public works projects were
added with these sections:

% pyublic Contract Code sections 20113 and 20654.

°! In the context of the CPWL, work done by “force account” means work done by the local
agency’s own employees as dlstmgulshed from work performed pursuant to contract with a
commercial firm for similar services. (70 Ops.Cal.Atty.Gen. 92, 97 (1987).)

%2 Public Contract Code sections 20114 and 20655.
% Public Contract Code sections 22000 et seq.

% public Contract Code section 22001,

% Ibid.

% Public Contract Code section 22032; prior to January 1, 2007, the dollar limit for public
projects that could be performed by the district was $25,000.
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»  Section 1720 was modified to add public transportatmn demonstration projects, design
and preconstruction, including land surveying, *’ and installation projects.

»  Section 1720.2 was amended to include projects done under private contract where the
property subject to the contract is privately owned but upon completion of the
construction work more than 50 percent of the property is leased to the state or a
political subdivision for its use, and the construction work is performed according to
plans or specifications furnished by the state or a political subdivision with a lease
agreement that is entered into between a lessor and the state or political subdivision as
lessee, during or upon completion of the project.

»  Section 1720.3 was amended to 1nclude the removal of refuse from the pubhc works
construction site.

Labor Code Section 1726: A requirement was added for the awarding body, which was
already required to “take cognizance” of violations, to promptly report suspected violations to
the Labor Commissioner. The section was further amended to state that if the awarding body
determines as a result of its own investigation (under a Labor Compliance Program) that there
has been a violation and withholds contract payments, the Labor Compliance Program
procedures in section 1771.6 shall be followed.

Labor Code Section 1727: This section was amended to state that if the awarding body has not
retained sufficient money under the contract to satisfy a civil wage and penalty assessment
based on a subcontractor’s violations, the contractor is required to withhold money upon
request of the Labor Commissioner and transfer that money to the awarding body. In either
case, the awarding body is limited to disbursing such withheld assessments until after receipt of
a final order that is no longer subject to judicial review.

Labor Code Section 1735: This section, as added and amended, prohibits discrimination on
public works employment for specified categories of persons, and every contractor violating
the section is subject to all the penalties imposed for violations of the chapter.

_97 Design and preconstruction was added by Statutes 2000, Chapter 881. The Senate Rules
Committee Analysis stated that the bill codified current DIR practice and regulation by
including construction inspectors and land surveyors among those workers deemed to be
employed upon public works and by insuring that workers entitled to prevailing wage during
the construction phase of a public works project will get prevailing wage on the design and
pre-construction phases of a project. (Senate Rules Committee, Office of Senate Floor
Analyses, SB 1999, August 29, 2000, page 2.) On June 9, 2000, the DIR issued a decision
(Public Works Case No. 99-046) finding that construction inspectors hired to do inspection for
compliance with applicable building codes and other standards for a public works project were
deemed to be employed upon public works and therefore entitled to prevailing wage. This
DIR decision was the subject of a lawsuit, City of Long Beach v. Department of Industrial
Relations (2004) 34 Cal.4™ 942, which held that even though the DIR had interpreted
preexisting statute to include the pre-construction activities as public works and argued that the
new statute merely clarified existing law, the Supreme Court found the change in the statute
operated prospectively only.

01-TC-28 Prevailing Wage Rate
16 Draft Staff Analysis




Labor Code Sections 1733, 1741, 1742, 1742.1 and 1743; These sections provide for an
administrative process to challenge wage and penalty assessments as set forth:

»  Section 1733, relating to court challenges to wage and penalty assessments, was
‘repealed since a new administrative procedure was established.

» Section 1741 established that the Labor Commissioner, after an investigation, shall
issue a civil wage and penalty assessment on contractors and/or subcontractors that
violate the CPWL, and sets for the procedures for issuing the assessment.

»  Section 1742 provided that contractors or subcontractors may obtain review of a civil
wage and penalty assessment by the Labor Commissioner, and established procedures
and additional appeal provisions. The hearing is conducted before the DIR Director
with an impartial hearing officer until January 1, 2009; thereafter the hearing is
conducted by an administrative law judge. Subdivision (f) provides that the awarding
body that has withheld funds in response to a civil wage and penalty assessment, upon
receipt of the final order, shall remit withheld funds to the Labor Commissioner.
Subdivision (g) provides that the section is the exclusive remedy for review of a civil
wage and penalty assessment by the Labor Commissioner or the awarding body when
it acts under a Labor Compliance Program pursuant to section 1771.5.

» Section 1742.1 established procedures to allow for the contractor or subcontractor to
meet with the Labor Commissioner to settle a dispute over the civil wage and penalty
assessment without the need for formal proceedings. Additional procedures were
established to require the awarding body, when enforcing under a Labor Compliance
Program, to afford the contractor or subcontractor, upon request of such contractor or
subcontractor, the opportunity to meet with the awarding body to attempt to settle any
dispute without the need for formal proceedings.

» Section 1743 provided that the contractor and subcontractor shall be joint and severally
liable for all amounts due pursuant to a final order, but the Labor Commissioner shall
first exhaust all reasonable remedies to collect the amount due from the subcontractor
before pursuing the claim against the contractor.

Labor Code Section 1750: This section allows the second lowest bidder a right of action
against a successful bidder, when the successful bidder has violated the Unemployment
Insurance Code. It does not require any activities of awarding bodies.

Labor Code Sections 1770, 1773, 1773.1, 1773.2, 1773.5 and 1773.6: These sections were
amended to require the Director of the Department of Industrial Relations to determine the
general prevailing rate of per diem wages, using specified criteria, rather than the pre-1975
requirement of having this responsibility rest with the awarding body. Section 1773.2 was thus
amended to remove the requirement that the awarding body annually publish prevailing wage
rate determinations in the newspaper. Section 1773.5, which previously gave the Director of
DIR authority to establish rules and regulations, was amended to add “including, but not
limited to, the responsibilities and duties of awarding bodies under this chapter.”

Labor Code Section 1771: This section was amended to establish the threshold dollar amount
for contracts subject to prevailing wages at $1,000.

Labor Code Sections 1771.5, 1771.6 and 1771.7: These new sections established the ability of
an awarding body to elect to initiate and enforce a Labor Compliance Program (LCP). In
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exchange, payment of prevailing wages is not required for any public works project of $25,000
or less when the project is for construction, or for any public works project of $15,000 or less
when the project is for alteration, demolition, repair or maintenance work. An awarding body
that establishes an LCP is also allowed to keep any fines or penalties assessed when it takes
enforcement action. As part of its duties as an LCP, the awarding body is required to do the
following: 1) place appropriate language concerning CPWL in all bid invitations and public
works contracts; 2) conduct a prejob conference with the contractor and subcontractors to
discuss federal and state labor law requirements applicable to the contract; 3) review and audit
payroll records (that the contractor is required to keep) to verify compliance with CPWL;

4) withhold contract payments when payroll records are delinquent or inadequate; and

5) withhold contract payments equal to the amount of underpayment and applicable penalties
when, after investigation, it is established that underpayment has occurred. A contractor may
appeal an enforcement action by a political subdivision to the Director of DIR.

Section 1771.6 was repealed and added to establish notice and withholding procedures for an
awarding body that elects to enforce the CPWL under an LCP.

Section 1771.7 was repealed and later added to require that an awarding body that chooses to
use funds derived from either the Kindergarten-University Public Education Facilities Bond
Act of 2002 or 2004 for a public works project shall initiate and enforce, or contract with a
third party to initiate and enforce, an LCP with respect to that public works project. The
provision applies to public works that commence on or after April 1, 2003.

Any awarding body choosing to use such bond funds is required to make a written finding that
the awarding body has initiated and enforced, or has contracted with a third party to initiate
and enforce, the Labor Compliance Program. If the awarding body is a school district, the
governing body of that district shall transmit to the State Allocation Board a copy of the
finding. If the awarding body is a community college district, that awarding body shall
transmit a copy of the written finding to the Director of the Department of Industrial Relations.

Labor Code Section 1772: This section, which existed prior to 1975, establishes that workers
employed by contractors or subcontractors in the execution of any public works project are
deemed to be employed on the public work.

Labor Code Section 1775: This section was amended to increase penalty amounts assessed by
the Labor Commissioner to be paid by contractors and/or subcontractors for violations of the
requirement to pay prevailing wages, and to delete a requirement that the awarding body
provide notice to a worker making a wage claim that there is insufficient money available from
the contractor to pay such claim. Additionally, the section was changed to extend to
subcontractors the liability for insufficient wage payments, and to require contractors to
withhold monies due a subcontractor for such insufficient payments that are the subject of a
claim filed with the Division of Labor Standards Enforcement. -

Labor Code Section 1776: This section was amended to expand the requirements for
contractors and subcontractors to keep certified payroll records for public works projects and
furnish copies of those records to the awarding body, the Division of Labor Standards
Enforcement, or the Division of Apprenticeship Standards. The amendments also require that
copies of such payroll records be made available to the public through the awarding body, the
Division of Labor Standards Enforcement or the Division of Apprenticeship Standards (but not

by the contractor or subcontractor); if the records have not already been made available to
i\ :
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those entities, then the requesting party is required to reimburse the costs of preparation by the
contractor, subcontractors and the entity through which the request was made. Any records
made available to the public must be marked or obliterated to prevent disclosure of an
individual’s name, address or social security number. Any records made available to a joint

~ labor-management committee must be marked or obliterated to prevent disclosure of an
individual’s social security number. The body awarding the contract is required to place
stipulations to effectuate these provisions in the contract. In addition, the Director of the
Department of Industrial Relations was required to adopt regulations consistent with the
California Public Records Act and the Information Practices Act of 1977 governing release of
the records including establishment of reasonable fees to be charged for reproducing copies of
the records.

Labor Code Section 1777.1: This section was added and amended to deny a contractor or
subcontractor the ability to bid on or be awarded a contract for a public works project, or
perform work as a subcontractor on a public works project, when the contractor or
subcontractor is found by the Labor Commissioner to be in violation of prevailing wage
requirements with intent to defraud or in willful violation of the requirements. The section
was also modified to require the Labor Commissioner to semi-annually publish and distribute
to awarding bodies a list of contractors who are ineligible to bid on or be awarded a public
works contract, or to perform work as a subcontractor on a public works project.

Labor Code Sections 1773.3, 1777.5, 1777.6 and 1777.7: These sections generally address
apprenticeship requirements that must be met by contractors, and penalties that may be
assessed for violation of those requirements. Section 1773.3, a renumbered version of pre-
1975 Labor Code section 3098, requires an awarding body whose public works contract will
employ apprentices to send a copy of the award to the Division of Apprenticeship Standards
within five days of the award.

Labor Code Sections 1812 and 1813: These provisions, which existed prior to 1975, deal with
contractor violations of the 8-hour work day limit and 40-hour work week limit. Section 1813
requires the awarding body to cause stipulations regarding these requirements to be placed in
the contract, to take cognizance of violations and to report such violations to the D1v151on of
Labor Standards Enforcement.

Labor Code Section 1861: This section, which existed prior to 1975, requires contractors to
sign and file with the awarding body a certification that the contractor will provide workers’
compensation or equivalent insurance.

Public Contract Code Section 22002 (previously section 21002): For purposes of contracting
by public agencies and school districts, this sectlon added a definition of * ‘public project:”

(1) Construction, reconstruction, erection, alteration, renovation,
improvement, demolition, and repair work involving any publicly owned,
lease, or operated facility.

(2) Painting or repainting of any publicly owned, leased, or operated
facility.

(3) Construction, erection, improvement or repair of dams, reservoirs,
powerplants and electrical transmission lines of 230,000 volts or higher
that are publicly owned utility systems.
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“Public project” does not include maintenance work; for purposes of the section, “maintenance
work” includes:

(1) Routine, recurring, and usual work for the preservation or protection of
any publicly owned or publicly operated facility for its intended purposes.
(2) Minor repainting. '

(3) Resurfacing of streets and highways at less than one inch.

(4) Landscape maintenance, including mowing, watering, trimming,
pruning, planting, replacement of plants, and servicing of irrigation and
sprinkler systems.

For purposes of the chapter, “facility” is defined as any plant, building, structure, groond
facility, publicly owned utility system as limited above, real property, streets and highways, or
other public work improvement.

Regulations

California Code of Regulations, Title 8, sections 16000 through 17264, as pled in the test
claim, implement and make specific the statutory provisions cited above.

Alleged Executive Orders

School Facility Program Substantial Progress and Expenditure Audit Guide (May 2003):
This document, prepared by the Department of General Services® Office of Public School
Construction (OPSC), was developed to assist school districts in meeting program reporting
requirements for the School Facilities Program (SFP).

Section 3.9 of the document states that for SFP projects that require the district to implement a
Labor Compliance Program, the district must submit a copy of the Department of Industrial
Relations approved Labor Compliance Program to which the project conformed and, if
applicable, a copy of the third party provider contract. The district must also be prepared to
submit, upon request: 1) all bid invitation and contracts that must contain language alluding to
Labor Code section 1770 through 1780 compliance and verification; 2) evidence that a pre-job
conference was conducted with the contractor and subcontractor and that the district enforced
the requirements as set in Labor Code section 1770 through 1780; and 3) evidence of weekly
submittals of certified copies of payroll for all contractors and subcontractors. If the district
uses its own employees to implement and administer the Labor Compliance Program, the
district must account for the name of the district employee performing the Labor Compliance
Program duties, the salary and benefits of that employee including transportation costs, and a
specific breakdown of hours spent by project subject to the Labor Compliance Program
requirements.

AB 1506 Labor Compliance Program Guidebook (February 2003): The guidebook was
issued by the DIR to address newly enacted Labor Code section 1771.7. Page 3 of the
document states:

This guidebook was prepared by the [Division of Labor Standards
Enforcement] and knowledgeable individuals in the private and public
sector with a wide range of experience in school district issues,
construction projects, public works and labor compliance. This guidebook
was intended to facilitate requests to the DIR director from awarding
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bodies seeking approval of their own LCPs to conform to the requirements
of Labor Code section 1771.7.

This guidebook is not intended to be used as a substitute for the full text of

statutes and regulations which comprise the prevailing wage system, or the
- continually developing body of law which prevailing wage enforcement -

has generated over the past six decades and will continue to generate in

the future. Rather, this information should be viewed as a framework for

implementation of an effective LCP designed to enforce prevailing wage

requirements consistent with the practice of DLSE.

The guidebook summarizes the relevant provisions of the Labor Code and Title 8, California

“Code of Regulations, provides instructional materials and practical advice for implementing an
LCP, identifies contact and resource information, includes appendices with recommended
forms, commonly used terms and a checklist of labor law requirements.

Antioch Unified School District Labor Compliance Program (January 17, 2003): This
“document was provided as an example of a recently approved LCP, and the DIR stated in its
transmittal of the document that Antioch’s LCP manual “could be a model for other districts
because it contains the most up-to-date information about compliance with labor standards on
public works projects.”

Prior Test Claim

On December 6, 2007, the Commission heard and denied the Prevazlmg Wages (03-TC-13) test
claim, filed by the City of Newport Beach. This test claim alleged various changes to the
CPWL, but was applicable only to local agencies and did not show that the underlying
decisions to undertake public works projects subject to the CPWL are mandated by the state.
The Statement of Decision found the following:

Theé provisions of the CPWL are only applicable when a local agency
contracts- with a private entity to carry out a public works project. The test
claim statutes and regulations modified several provisions of the CPWL,

and local agencies that contract out for their public works projects are
affected by these changes. However, the cases have consistently held that
when a local agency makes an underlying discretionary decision that
triggers mandated costs, no state mandate is imposed.

Public works projects can arise iri a myriad of ways, but there is no
evidence in the record or in law to demonstrate that the test claim statutes
and regulations legally or practically compel a local agency to undertake a
public works project, with a private contractor, subject to the CPWL. In
fact, like the exercise of eminent domain in City of Merced, the local
agency has discretion to undertake pubhc works projects. The courts have
underscored the fact that a state mandate is found when the state, rather
than a local official, has made the decision that requires the costs to be
incutred. Therefore, the Commission finds that the test claim statutes and
regulations do not mandate a new program or higher level of service, and
thus do not impose a reimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6.
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Claimant’s Position

Claimant asserts that the test claim statutes and regulations result in school districts and
community college districts incurring costs mandated by the state by creating new state-
mandated duties related to the uniquely governmental function of providing for public works.
When contracting with third parties for public works as an awarding body, school districts,
county offices of education and community colleges are required to do the following:

1. Obtain the applicable general prevailing rate of per diem wages from the Director of
Industrial Relations before awarding a contract for public works, pursuant to Labor
Code section 1773 and Title 8, California Code of Regulations, section 16202,

2. Ensure that the correct prevailing wage rates have been determined by the Director
of Industrial Relations, pursuant to Title 8, California Code of Regulations, section
16204.

3. Request from the Director of Industrial Relations a coverage determination
regarding a specific project or type of work to be performed, pursuant to Title 8,
California Code of Regulations, section 16001.

4. File a petition for review of a determination of the Director of Industrial Relations
of any rate or rates, pursuant to Title 8, California Code of Regulations, section
16302.

5. Appeal an incorrect determination made by the Director of Industrial Relations,
pursuant to Labor Code section 1773.4 and Title 8, California Code of Regulations,
section 16002.5. ’

6. Pursuant to Labor Code section 1773.2, include a statement of prevailing rates of
per diem wages in the call and advertisements for bids, the bid specifications and in
the public works contract itself, or, in lieu of those requirements, the district may
include in the call for bids, bid specifications and the contract itself a statement to
the effect that copies of the prevailing rate of wages are on file in its principal
office, and in that case the district must post the statement of prevailing wages at all
job sites. o

7. Maintain records of ineligible contractors and subcontractors and refuse to grant
them public works projects of the district, pursuant to Labor Code section 1777.1
and Title 8, California Code of Regulations, sections 16800 through 16802.

8. Send copies of all awards to the Division of Apprenticeship Standards and notify
the Division of any discrepancies, pursuant to Labor Code section 1777.3.

9. Inspect and audit payroll records of contractors and subcontractors working on
district public works projects, when necessary or requested by the Ditector of
Industrial Relations, pursuant to Labor Code section 1776.

10. Obtain and provide copies of the payroll records of the contractors and
subcontractors working on district public works projects, when requested by
appropriate parties; the records provided are required to be marked or obliterated to
prevent disclosure of an individual’s name, address and social security number,
pursuant to Labor Code section 1776 and Title 8, California Code of Regulations,
section 16402. '
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11.

- 12.

13.

14.

135.

16.

Pay the reasonable fees of a third party when contracting with that third party to
initiate and enforce a Labor Compliance Program (LCP), pursuant to Labor Code
sections 1771.5 and 1771.7.

For works commencing on or after April 1, 2003, oversee compliance with all the
requirements of Labor Code sections 1771.5 and 1771.7, Title 8, California Code of
Regulations, sections 16425 through16439, and Chapters 2, 3 and 5 of the AB 1506
Labor Compliance Program Guidebook (“Program Guidebook™) when contracting -
with a third party to initiate and enforce an LCP, including but not necessarily
limited to the withholding of contract payments and collecting and disbursing
penalties and wages at the direction of the third party LCP.

Pursuant to Title 8, California Code of Regulations, section 16426, subdivision (a),
when seeking approval of an LCP, submit evidence of the district’s ability to
operate its LCP and offering evidence on the following factors:

a. Experience and training of the awarding body’s personnel on public works labor
compliance issues.

b. The average number of public works contracts the awarding body annually
administers.

c. Whether the LCP is a joint or cooperative venture among awarding bodies, and
how the resources and expanded responsibilities of the LCP compare to the
awarding bodies involved.

d. The awarding body’s record of taking cognizance of Labor Code violations and
withholding in the preceding five years.

e. The availability of legal support for the LCP.

f. The‘availability and quality of a manual outlining the responsibilities and
procedures of the LCP to the awarding body.

g. The method by which the awarding body will transmit notices to the Labor
Commissioner of willfiil violations as defined in Labor Code section'1777.1,
subdivision (d).

Complete a request for approval deemed by the Director of DIR to be deficient, or
make other corrections as required, and resubmitting the request for approval of a
LCP, pursuant to Title 8, California Code of Regulations, section 16426,
subdivision (b).

Submit a request for an extension of an LCP at least 30 days prior to the
anniversary date of the initial approval, pursuant to Title 8, California Code of
Regulations,

section 16426, subdivision (c).

Make a written finding that the district has initiated and enforced, or has contracted
with a third party to initiate and enforce, an LCP as described in Labor Code
section 1771.5, subdivision (b), pursuant to Labor Code section 1771.7,
subdivision (d)(1). Transmit a copy of such written finding for school districts to
the State Allocation Board, in the manner determined by that board, pursuant to

01-TC-28 Prevailing Wage Rate
23 Draft Staff Analysis




17.

18.

Labor Code section 1771.7, subdivision (d)(2)(A). Transmit a Cdpy of such written
finding for community college districts to the Director of DIR, in the manner
determined by DIR, pursuant to Labor Code section 1771.7, subdivision (d)(3).

Comply with all the requirements of an LCP, when initiated and enforced by the
district, pursuant to Labor Code sections 1771.5 or 1771.7 (for works commencing
on or after April 1, 2003), Title 8, California Code of Regulations, sections 16425
through 16439, and Chapters 2, 3, and 5 of the Program Guidebook. These
requirements include:

a. Place in all bid invitations and public works contracts appropriate language
concerning the requirements of the prevailing wage laws comprising Labor
Code sections 1720 through 1861.

b. Conduct a pre-job COnference with the confractor and the subcontractors to
discuss federal and state labor requirements applicable to the contract.

c. Project contractors and subcontractors shall maintain and furnish, at a
designated time, a certified copy of each weekly payroll containing a statement
of compliance signed under penalty of perjury.

d. Review and, if appropriate, audit payroll records to verify compliance with
prevailing wage laws. These investigations shall be conducted by monitoring
certified payroll records, investigating complaints from workers, and monitoring
agencies and contractors, pursuant to the Program Guidebook, Chapter 4, Parts
(A) and (B). Upon conclusion of the audit, prepare audits and findings and
obtain the approval of recommended forfeitures from the Labor Commissioner.

e. Withhold contract payments when payroll records are delinquent or inadequate.

f.  Withhold contract payments equal to the amount of underpayments and
applicable penalties when, after investigation, it is established that
underpayment has occurred. Withhold contract payments when payroll records
are delinquent or 1nadequate pursuant to Chapter 3 of the Program Guidebook.

g. Serve on the contractor any affected subcontractor, and any bondlng company
issuing a bond securing the payment of wages, a Notice of Withholding of
Contract Payments using the form attached in Appendix 2 of the Program
Guidebook.

h. Mail a notice to DIR on a form titled Notice of Transmittal, found in
Appendix 3 of the Program Guidebook, pursuant to Chapter 4 of the Program
Guidebook.

i. When a party requests review, mail a form titled Notice of Opportunity to
Review Evidence, found in Appendix 4 of the Program Guidebook, pursuant to
Chapter 4 of the Program Guidebook.

Provide contractors and subcontractors, bonding companies and sureties with

Notice of Withholding of Contract Payments, using the form found in Appendix 2
of the Program Guidebook, when minimum wage law violations are discovered by
the district, pursuant to Labor Code section 1771.6 and Title 8, California Code of
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19.

20.

21

22,

Regulations, section 17220. The notice shall be in writing and include the
following information:

a description of the nature of the violation and basis for the notice;

b. the amount of wages, penalties and forfeitures due, including a specification of
amounts that have been or will be withheld from available coniract payments, as
well as all additional amounts that the enforcing agency has determined are due,
including the amount of any liquidated damages that potentially may be
awarded under Labor Code section 1742.1, using the form found in Appendix 4
of the Program Guidebook;

the name and address of the office to whom a Request for Review may be sent;

d. information on the procedures for obtaining review of an Assessment or a
Notice of Withholding of Contract Payments;

e. Notice of Opportunity to request a settlement meeting under Title 8, California
Code of Regulations, section 17221; and

f. astatement appearing in bold, or another type face that makes it stand out from
other text, to the effect that failure to submit a timely request for review will
result in a final order that is binding on the contractor and subcontractor, and on
the bonding company.

Complete and mail a Notice of Transmittal, as found in Appendix 3 of the Program
Guidebook, to the DIR to begin the administrative review process.

Defend Notices to Withhold Contract Payments in administrative review
proceedings and in court, pursuant to Chapter 4, paragraph iv(d) of the Program -
Guidebook. o

Pursuant to Chapter 6 of the Program Guidebook, when investigating worker
complaints of underpayment of prevailing wage rates: a) gather supporting
documents from all available sources and analyze them for authenticity; and b)
conduct a complete certified payroll record and/or project audit. This includes
reviewing certified payroll records for errors, inconsistencies, discrepancies, 7
falsification, misclassification, under-reporting, and any other omissions that render
the records inaccurate where needed by comparing the inspector of records’ daily
log with all available records.

Pursuant to Chapter 6.of the Program Guidebook, conduct investigations on an as-
needed basis by:

Calculating back wages and penalties.
b. Reviewing findings with the contractor and any subcontractor.

c. Writing a complete summary of the investigation with a statement of findings
and recommended action for submission to DIR’s Division f Labor Standards
Enforcement for approval of withholdings.

d. Conducting settlement negotiations.
e. Testifying on behalf of the school district in appeal hearings and litigation. -
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23.

f. Attending pre-bid and job-start meetings and monitoring active construction
projects.

g. Interviewing workers to validate complaints.

Pursuant to Chapter 9 of the Program Guidebook, conduct audits on a random or as-
needed basis, to include comparing certified payroll.records to source documents
such as front and back copies of canceled checks, time cards, copies of pay check
stubs, payroll registers, personnel sign in sheets, daily logs and any other document
which authenticates or corroborates that which has been reported.

24. Pursuant to Chapter 9 of the Program Guidebook, prepare cases and documentation

25.

26.

to include:

a. Copies of workers’ complaints.

s

Copies of all correspondence to the contractor.

Certified payroll records.

o o

Inspector’s daily log. _

Correct prevailing wage determination and applicable increases.
Scope of work for trade classifications used.

Tabulation of bids.

P m oo

Notice to proceed.

—

Notice of Completion (if applicable).

j. Surety company information.

k. Contractor’s previous record of violations (if applicable).

1. The Notice of Withholding of Contract Payments (if applicable).

m. Release of Notice of Withholding of Contract Payments (if applicable).
n. Memo(s) to file.

Pursuant to Section 3.9 of the School Facility Program Substantial Progress and
Expenditure Audit Guide (“Audit Guide™), in the event of any postaward audit of a
school district by the State Allocation Board, pursuant to Labor Code section
1771.7, subdivision (d)(2)(C), submit a copy of the DIR approved LCP to which the
project conformed and a copy of any third party provider contract.

Pursuant to Section 3.9 of the Audit Guide, at the time of an OSPC audit, be
prepared to submit, upon request, the following:

a. All bid invitations and contracts that must contain language alluding to Labor
Code sections 1770 through 1780 compliance and verification.

b. Evidence that a pre-job conference was conducted with the contractor and
subcontractor and that the district enforced the requirements as set forth in
Labor Code sections 1770 through 1780.
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c. Evidence of weekly submittals of certified copies of payrolls for all contractors
and subcontractors.

27. Pursuant to Section 3.9 of the Audit Guide, if a district elects to use its own
employees for its LCP, provide the following additional information:

a. The name of the district employee performing the LCP duties.
b. The salary and benefits of the employeé including transportation costs.

c. A specific breakdown of hours spent by project subject to the LCP
requirements.

28. Report any suspected violations of the prevailing wage laws to the Labor
Commissioner, pursuant to Labor Code section 1726.

29. Withhold contract payments for underpaid wages and for penalties when, through
the district’s own investigation, the district determines a violation of prevailing
wage laws has occurred, pursuant to Labor Code section 1726.

30. Withhold amounts necessary to satisfy Civil Wage and Penalty Assessments issued
by the Labor Commissioner, pursuant to Labor Code section 1727.

31. Retain-amounts withheld to satisfy a Civil Wage and Penalty Assessment until
receiving a final order no longer subject to judicial review, pursuant to Labor Code
section 1727.

32. After July 1, 2001, comply with all due process requirements for the benefit of
contractors and subcontractors when amounts are withheld pursuant to a Civil Wage
and Penalty Assessment or a Notice of Withholding of Contract Payments,
including the providing of proper and timely notices, allowing review of evidence
relied upon, appearance and participation at hearings and the appeals therefrom,
pursuant to Labor Code section 1742 and Title 8, California Code of Regulations,
section 17220.

33. After July 1, 2001, respond to petitions for writs of mandate filed by contractors
and subcontractors seeking review of orders of the Labor Commissioner, including
the retention of counsel to file timely responses, participating in pre-trial discovery
matters, the trial of the cause, pre-trial and post-trial briefing, and the preparation of
findings and judgment, pursuant to Labor Code section 1742.

34. Grant and participate in settlement meetings requested by contractors or

* subcontractors in an attempt to settle any disputed issue before formal hearing
procedures, pursuant to Labor Code section 1742.1 and Title 8, California Code-of
Regulations, section 16413. '

35. As a necessary party, appear and participate in legal proceedings resulting from any
action against contractor or subcontractor filed by a joint labor-management
commjttee for failure to pay prevailing wages, pursuant to Labor Code section
1771.2.

36. Furnish copies of payroll records of a contractor or subcontractor to a joint labor-
management committee, when requested, obliterated only to prevent disclosure of
social security numbers, pursuant to Labor Code section 1776.
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Claimant stated in the original test claim it is estimated that the district has incurred, or will
incur, in excess of $200 in staffing and other costs in excess of revenues annually, for the
period from July 1, 2000 through June 2002, to implement the new duties mandated by the
state, for which the district has not been reimbursed by any federal, state, or local government
agency, and for which it cannot otherwise obtain reimbursement. In an amendment filed on
July 31, 2003, page 7 of the Second Declaration of William McGuire states:

To the extent that Clovis Unified School District commences a public
works project subject to Labor Code Section 1771.7, it is estimated that
Clovis Unified School District will incur in excess of $1,000, annually, in
staffing and other costs to implement these new duties mandated by the
state for which the district will not be reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain
reimbursement.

In that amendment, an additional declaration was provided by Thomas J. Donner from the
Santa Monica Community College District alleging costs mandated by the state.

Claimant filed rebuttal comments to the comments submitted by the Department of Finance,
the Department of Industrial Relations, and the Department of General Services, Office of
Public School Construction. These rebuttal comments are addressed, as necessary, in the
following analysis. ‘

Position of Department of Finance

The Department of Justice filed comments on behalf of the Department of Finance, generally
stating that the test claim statutes do not impose a new program or higher level of service on
school districts or community college districts since there is no reimbursable mandate for costs
of programs or services incurred as a result of the exercise of local discretion, citing City of
Merced v. State of California (1984) 153 Cal.App.3d 777, 783. The Department then provides
a specific response to each claim; those responses are addressed, as necessary, in the following
analysis. ‘

With regard to the test claim amendment addressing Labor Code section 1771.7, the

~ Department states the section does not create a state mandate because districts voluntarily
participate in the underlying program, i.e., the construction of schools with state bond money,
citing Department of Finance v. Commission on State Mandates (2003) 30 Cal.4™ 727, 740.
Even assuming there was a mandate, the Department points out that the state has provided
additional funds for the costs of LCPs, and LCPs also generate revenues and costs savings.
The Department argues that the claimant has not shown that it has any costs above these
additional funds, revenues and cost savings.

Position of Department of Industrial Relations (DIR)

The DIR states that, since 1975, the state has taken on more of local agencies’ historic
responsibilities for determining and enforcing prevailing wages to make the prevailing wage
duties clearer and less onerous, and leaving behind only minimal recordkeeping tasks. This
type of shift from local agencies to the state does not trigger reimbursement under the
requirements of article XIII B of the California Constitution. DIR points out that to the extent
there has been any expansion in the scope of public works, the consequent obligation to pay
prevailing wages directly affects private contractors and only indirectly affects local
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governments. DIR then provides specific responses to each claim, which are addressed, as
necessary, in the following analysis.

In additional comments, DIR applies the principles of the Department of Finance v.
Commission on State Mandates case to the test claim, concluding that claimant has not met its
burden of showing districts are compelled to participate in the underlying programs, i.e., either
engage in construction of school facilities or engage in such projects via contract. DIR further
notes that state funding for school construction is already provided through the State Allocation
Board, which allocates money to districts based on formulas that pay between 40% to 80% of
the cost of construction. DIR argues that the claimant has not made a credible case that such
funding does not take care of whatever costs they have incurred.

~ With regard to the test claim amendment addressing Labor Code section 1771.7, the DIR states
that no reimbursement is required because the newly created LCPs are voluntary programs for
local school districts, and districts already receive state construction bond funding for their
activities from the State Allocation Board. DIR further points out that district LCPs also are
allowed to retain any penalties assessed and collected while enforcing the CPWL.

- Position of Department of General Services, Office of Public School Construction

The Office of Public School Construction (OSPC), in commenting on the test claim
amendment addressing Labor Code section 1771.7, states that participation by a school district
in the School Facility Program (SFP), established by Chapter 12.5 of the Education Code, is
voluntary:

The Education Code does not compel a district to obtain funding from the
State through the SFP as a condition of building schools. School distticts
may choose to build facilities through the use of district raised funds.
Program elements are only required if a district chooses to participate in
the program. Additionally, Labor Code ... Section 1771.7 states “an
awarding body that chooses to use funds derived from either the
Kmdergarten—Umversffy Public Education Facilities Bond Act of 2002 ..

for a public works project, shall initiate and enforce ... a labor comphance
program”.*® o

The OSPC further states that the State Allocation Board (SAB) has authority to increase the per
pupil grant amount to accommodate the State’s share for the additional costs due to the initiation
and enforcement of an LCP; the increases were approved by the SAB on July 2, 2003, and are
currently being provided.

Interested Person -- State Bmldmg and Constructlon Trades Council of California
(AFL-CIO)

The State Building and Construction Trades Council (SBCTC) filed comments on the test claim
as an interested person, pursuant to Title 2, California Code of Regulations, section 1181.1,
subdivision (f). The SBCTC states that the test claim should be denied for the following reasons:

% Comments from Department of General Services, Office of Public School Construction,
Luisa M. Park, Executive Officer, September 15, 2003, page 1.
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1.

Any “mandate” imposed by the CPWL is on private contractors, not the local agency. It
is possible that if private contractors have higher labor costs, such costs might be passed
on to their customers; however, the contractor’s cost of paying higher wages to workers
on a project may well be offset by the increased skill and productivity of those workers.
Several recent studies conclude that the prevailing wage law does not actually increase
total school construction costs, and the claimant has presented no evidence to the
contrary. SBCTC provided a copy of one study: “A Comparison of Public School
Construction Costs” by Peter Philips, Ph.D., Professor of Economics, University of Utah,
February, 2001.

Although the CPWL does impose minor direct costs on school districts to administer and
enforce the law, what has occurred since 1975 is the opposite of an unfunded state
mandate since the state has taken upon itself responsibilities that were formerly borne by
local agencies — i.e., determining prevailing wage rates and enforcing the CPWL.

It is correct to state that there has been some expansion in the definition of “public work”
since 1975; however, many of the changes to that definition were actually clarifications
of the pre-1975 statutory.language and claimant has not presented any evidence that these
minor changes have had any practical effect on school district construction projects.

Discussion

The courts have found that article XIII B, section 6 of the California Constitution® reco gnizes

the state constitutional restrictions on the powers of local government to tax and spend.'® “Jts
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial respons1b111t1es because of the taxing and spending limitations that articles XIII A
and XIII B impose. »iol

A test claim statute or executive order may impose a reimbursable state-mandated program if it
orders or commands a local agency or school district to engage in an activity or task 102 1n

% Article XIII B, section 6, subdivision (a), (as amended by Proposi’tion 1A in November

2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.”

100.Deparl‘mem‘ of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)

30 Cal.4th 727, 735.
YV County of San Diego v. State of California (County of San Diego) (1997) 15 Cal.4th 68, 81.
192 1 ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174,
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addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service. 103

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or
a law that imposes unique requirements on local agencies or school districts to im(')plement a
state policy, but does not apply generally to all residents and entities in the state.'” To
determine if the program is new or imposes a higher level of service, the test claim
requirements must be compared with the legal requirements in effect immediately before the
enactment of the test claim statutes.'®® A “higher level of service” occurs when there is “an
increase in the actual level or quality of governmental services provi'ded.”106

Finally, the newly required activity or increased level of service must impose costs mandated
by the state.'?’

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.1% In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as

an “squitable remedy to cure the perceived unfairness resulting from political decisions on
funding priorities.”'%

The analysis addresses the following issues:

e Do the test claim statutes, regulations or alleged executive orders impose a state-
mandated program on K-12 school districts or community college districts within the
meaning of article XIII B, section 6 of the California Constitution?

e Do the test claim statutes or regulations impose a new program or higher level of
service within the meaning of article XIII B, section 6 of the California Constitution?

18 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.);, Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). , '

19 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the tést set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles),
Lucia Mar, supra, 44 Cal.3d 830, 835).

195 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835. '

196 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877.

197 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

198 ginlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552. :

199 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. Staté of
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose).
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e Do the test claim statutes or regulations impose costs mandated by the state within the
meaning of Government Code section 17514 and article XIII B, section 6 of the
California Constitution?

Issue 1: " Do the test claim statutes, regulations or alleged executive orders impose a
state-mandated program on K-12 school districts or community college
districts within the meaning of article XIII B, sectlon 6 of the California
Constitution? '

For the test claim statutes, regulations or alleged executive orders to impose a state-mandated
program, the language must order or command a school district or community college district
to engage in an activity or task. If the language does not do so, then article XIII B, section 6 is
not triggered. Moreover, where program requirements are only invoked after the district has
made an underlying discretionary decision causing the requirements to apply, or where
participation in the underlying program is voluntary, courts have held that resulting new
requirements do not constitute a reimbursable state mandate.!'? Stated another way, a
reimbursable state mandate is created when the test claim statutes or regulations establish
conditions under which the state, rather than a local entity, has made the decision requiring the
district to incur the costs of the new program.!! '

The claimant asserts the test claim statutes, regulations and alleged executive orders require
districts to perform new activities to comply with state prevailing wage requirements, the costs
of which are reimbursable under article XIII B, section 6. Since the provisions of the CPWL
. are only applicable to public works projects Berformed under contract, and not to work carried
out by a public agency with its own forces,!'? the analysis must first address whether the state
is requiring a school district or community college district to engage in any public works
projects or to contract out for such projects. Then, the alleged new activities must be analyzed
to determine whether they are required or mandated by the plain language of the test claim
statutes, regulations, or alleged executive orders.

Do Districts Have Discretion to Undertake Public Works Projects?
Types of Public Works Prolecz‘s Subject to CPWL

The Labor Code sets forth the types of projects that are considered “pubhc worlcs subject to
the CPWL. Prior to 1975, public works projects subject to prevailing wages generally
included: 1) construction; 2) alteration; 3) demolition; 4) repair work; 5) work done for
irrigation, utility, reclamation and improvement districts; 6) street, sewer or other
improvement work; 7) laying of carpet; and 8) maintenance work.'® Since 1975, the test
claim statutes added new types of public works projects:

¢ Labor Code section 1720 was modified to add:

10 Ciry of Merced v. State of California (1984) 153 Cal.App.3d 777, 783; Kern High School
Dist., supra, 30 Cal.4" 727, 727,

"1 San Diego Unified School Dist., supra (2004) 33 Cal.4"™ 859, 880.
12 Labor Code section 1771.
13 I abor Code sections 1720 and 1771 in effect as of January 1, 1975.
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o public transportation demonstration projects (effective August 7, 1989);

o design and preconstruction, including land surveying (effective January 1,
2001); and '

o installation projects (effective January 1, 2002).

e Effective January 1, 1981, Labor Code section 1720.2 was amended to include projects
done under private contract where the property subject to the contract is privately
owned but upon completion of the construction work more than 50 percent of the
property is leased to the state or a political subdivision for its use and the construction
work is performed according to plans or specifications furnished by the state or a
political subdivision with a lease agreement that is entered into between a lessor and
the state or political subdivision as lessee during or upon completion of the project.

e Effective January 1, 2000, Labor Code section 1720.3 was amended to state that
contracts for the removal of refuse from a public works construction site entered into
by “any political subdivision” — which includes K-12 school districts and commumty
college - districts — are public works projects.

Each of these new: types of public works projects is now subject to the CPWL 114 The timing
for CPWL coverage is significant here for purposes of the mandates analysis. The pre-existing
public works projects were already subject to the pre-existing CPWL administrative
requirements, while the new public works projects only became subJect to and therefore
triggered the pre-existing requirements at the time they were enacted. "5 Thus, for pre-existing
public works projects, only the newly-imposed CPWL administrative requirements that are
claimed could be subject to reimbursement. For newly-covered public works projects,
however, all CPWL -administrative requirements that are claimed, both pre- ex1stmg and new,
could be subject to reimbursement.

Discretion to Undertake Public Works Projects

The foregoing provisions show that the CPWL covers a broad range of public works projects.
The decision to undertake such projects could arise in a myriad of ways, from a district-level
" decision to an initiative enacted by the voters. h

With regard to K-12 school districts, Education Code section 17593 requires those districts to
keep schools in repair:

The clerk of each district except a district governed by a city or c1ty and
county board of education shall, under the direction of the governing
board, keep the schoolhouses in repair during the time school is taught
therein, and exercise a general care and supervision over the school
premises and propetty during the vacations of the school.

14 Labor Code section 1771: “... not less than the general prevailing rate of per diem wages
for work of a similar character in the locality in which the public work is performed . shall be
paid to all workers employed on public works.”

115 gee footnote 97 regarding effective date for CPWL coverage of design and pre-
construction, including land surveying.
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Moreover, Education Code section 17565 requires the governing board of any school district
to “furnish, repair, insure against fire, and in its discretion rent the school property of its
districts.”

Education Code section 17002 defines “good repair” to mean:

[TThe facility is maintained in a manner that assures that it is clean, safe,
and functional as determined pursuant to an interim evaluation instrument
developed by the Office of Public School Construction. The instrument
shall not require capital enhancements beyond the standards for which the
facility was designed and constructed.

With regard to community college districts, Education Code section 81601 states:

The governing board of a community college district shall furnish, repair,
insure agamst fire, and in its discretion rent the school property of its
districts. .

Thus, both K-12 school districts and community college districts are 'r‘equired by statute to
repair the school property of their districts. Since “property” 1ncludes any external thing over
which the rights of possession, use, and enjoyment are exercised,” 16 the requirement to repair
mcludes real property as well as facilities owned by the district. Moreover, because the term
“repair” is defined as “to restore to sound condition after damage or injury” and “to renew or
refresh,”!” staff finds that “repair” includes “maintenance” for purposes of these provisions.

These statutes, therefore, constitute legal compulsion for K-12 school districts and community
college districts to repair and maintain their facilities and property.

Aside from the above statutory requirements, however, there is no evidence in the test claim
statutes, regulations, alleged executive orders, or in the record that the state has legally
compelled districts to undertake other public works projects that do not involve repair or
maintenance, including the newly-covered public works projects. In fact, with regard to new
construction of school buildings, the Second District Court of Appeal has stated: “Where,
when or how, if at all, a school district shall construct school buildings is within the sole

~ competency of its governing board to determine.”! 18

Absent such legal compulsion, the courts have ruled that at times, based on the particular
circumstances, “practical” compulsion might be found. The Supreme Court in Kern High
School Dist. addressed the issue of “practical” compulsion in the context of a school district
that had participated in optional funded programs in which new requirements were imposed.
In Kern, the court determined there was no “practical” compulsion to partlclpate in the
underlying programs, since a district that elects to discontinue part101patlon in a program does
not face “certain and severe . penaltles such as “double ... taxation™ or other “draconian”
consequences.' ' :

116 Black’s Law Dictionary, Seventh Edition, 1999, page 1232, column 2.
17 Webster’s II, New Collegiate Dictionary, 1999, page 939,- column 2.
"8 people v. Oken, supra, 159 Cal.App.2d 456, 460.

"9 Kern High School Dist., supra, 30 Cal.4™ 727, 754.
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In the case of San Diego Unified School Dist., the test claim statutes required school districts
to afford to a student specified hearing procedures whenever an expulsion recommendation
was made and before a student could be expelled. 120 The Supreme Court held that hearing
costs incurred as a result of statutorily required expulsion recommendations, e.g., where the
student allegedly possessed a firearm, constituted a reimbursable state-mandated program. 121
Regarding expulsion recommendations that were discretionary on the part of the district, the
court stated that in the absence of legal compulsion, compulsion might nevertheless be found
when a school district exercised its discretion in deciding to expel a student for a serious
offense to other students or property, in light of the state constitutional requirement to provide
safe schools.'? Ultimately, however, the Supreme Court decided the discretionary expulsion
issue on an alternative basis.'?

There is no evidence in the record to indicate that failure to undertake public works projects
that are not otherwise legally compelled would result in certain and severe penalties such as
double taxation or other draconian consequences as set out in the Kern case. Nor does the
record show that the circumstances here are similar to those faced by the San Diego court
regarding school safety. Although school safety was mentioned in the context of the statutory
repair and maintenance requirements, nothing in the record indicates that failure to undertake
other public works projects that are not required in statute would result in unsafe schools.

_ Instead, staff finds that public works projects that are entered into for purposes other than
repair and maintenance are discretionary, analogous to the situation in City of Merced. There,
the issue before the court was whether reimbursement was required for new statutory costs
imposed on the local agency to pay a property owner for loss of goodwill, when a local agency
exercised the power of eminent domain.'** The court stated:

Whether a city or county decides to exercise eminent domain is,
essentially, an option of the city or county, rather than a mandate of the
state. The fundamental concept is that the city or county is not required to
exercise eminent domain. If, however, the power of eminent domain is
exercised, then the city will be required to pay for loss of goodwill. Thus,
payment for loss of goodwill is not a state-mandated cost. 25

The Supreme Court in Kern High School District reaffirmed the City of Merced rule in
applying it to voluntary education-related funded programs:

The truer analogy between [Merced] and the present case is this: In City
of Merced, the city was under no legal compulsion to resort to eminent
domain — but when it elected to employ that means of acquiring property,
its obligation to compensate for lost business goodwill was not a

120 gom Diego Unified School Dist., supra, 33 Cal.4™ 859, 866.
12 1d. at pages 881-882.

122 14 at page 887, footnote 22.

123 14 at page 888.

1% City of Merced, supra, (1984) 153 Cal.App.3d 777, 777.
23 Id. at 783.
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reimbursable state mandate, because the city was not required to employ
eminent domain in the first place. Here as well, if a school district elects
to participate in or continue participation in any underlying voluntary
education-related funded program, the district’s obligation to comply with

~ the notice and agenda requirements related to that program does not
constitute a reimbursable state mandate. 126

The Code of Civil Procedure provisioh that was cited in City of Merced states:

Nothing in this title requires that the power of eminent domain be
exercised to acquire property necessary for public use. Whether
property necessary for public use is to be acquired by purchase or other
means or by eminent domain is a decision left to the discretion of the
person authorized to acquire the property.'?’

The Law Revision Commission’s comment on this provision stated:

Section 1230.030 makes clear that whether property is to be acquired by
purchase or other means, or by exercise of the power of eminent

- domain, is a discretionary decision. Nothing in this title requires that
the power of eminent domain be exercised; but, if the decision is that
the power of eminent domain is to be used to acquire property for public
use, the provisions of this title apply except as otherwise specifically
provided by statute. ...'%

The holding in City of Merced appliés in this instance. A K-12 school district’s or community
college district’s decision to undertake a public works project, other than for repair or
maintenance of school buildings and property, is analogous to the discretionary decision to
acquire property via eminent domain, and there is no evidence in the law or in the record that
districts are practically compelled to engage in such public works projects.

Therefore, staff finds that the state has required K-12 school districts and community college
districts to undertake public works projects to repair or maintain facilities and property of
K-12 school districts and community college districts. The state has not required these
districts to undertake any other public works projects. Consequently, any prevailing wage
requirements, when triggered by a public works project that does not address repair or
maintenance, are not mandated by the state and are not subject to article XIII B, section 6.

Moreover, since repair and maintenance types of public works projects were covered by the
CPWL prior to 1975, only those CPWL administrative requirements claimed that were
imposed on or after January 1, 1975, could be subject to reimbursement.

126 Kern High School District, supra, 30 Cal.4™ 727, 743.
127 Code of Civil Procedure section 1230.030.

128 California Law Revision Commission comment, 19 West’s Annotated Code of C1v1l
Procedure (1982 ed.) following sectlon 1230.030, p. 414.

01-TC-28 Prevailing Wage Rate
36 Draft Staff Analysis




Do Districts Have Discretion to Contract Qut for Repair or Maintenance Publlc Works
Projects?

Since the requirement to pay prevailing wages is limited to work performed under contract, the
next question is whether the state requires K-12 school districts or community college districts
to contract out for public works projects for repair or maintenance of school facilities or
property, or whether the district can use its own forces for the project. As more fully described
below, staff finds there are some circumstances under which K-12 school districts and
community college districts cannot use their own forces and are required to contract out for
maintenance and repair public works projects.

The Public Contract Code governs when districts are required to contract out, and sets forth
various definitions for projects that encompass repair and maintenance public works projects.
Section 22002, subdivision (c), defines “public project” as

(1) Construction, reconstruction, erection, alteration, renovation, improvement,
demolition, and repair work involving any publicly owned, leased, or operated
facility.'®

(2) Painting or repainting of any publicly owned, lease, or operated facility.

(3) In the case of a publicly owned utility system, “public project” shall include
only construction, erection, improvement, or repair of dams, reservoirs,
powerplants, and electrical transmission lines of 230,000 volts and higher.
(Emphasis added.)

Subdivision (d) of section 22002 states that “public project” does not include “maintenance
work” which includes all of the following:

(1) Routine, recurring, and usual work for the preservation or protection of any
~ publicly owned or publicly operated facility for its intended purposes.

(2) Minor repainting.

(3) Resurfacing of streets and highways at less than one inch.

(4) Landscape maintenance, including mowing, watering, trimming, pruning,

planting, replacement of plants, and servicing of irrigation and sprinkler

systems. '

(5) Work performed to keep, operate, and maintain publicly owned water,

power, or waste disposal systems, including, but not limited to, dams,

reservoirs, powerplants, and electrical transmission lines of 230,000 volts and

higher.

Thus, “public proj ect” for purposes of the Public Contract Code is generally characterized as
construction work on public property Public projects are clearly distinguished from
“maintenance.”

The Public Confract Code generally requires school districts and community college districts
to contract out with the lowest responsible bidder for construction, repairs and maintenance.'*°

129 pyblic Contract Code section 22002, subdivision (€), defines “facility” as “any plant,
building, structure, ground facility, utility system, subject to the limitation found in paragraph
(3) of subdivision (c), real property, streets and highways, or other public work improvement.

130 Publi_c Contract Code sections 20111 and 20651.
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There are exceptions, however. For instance, when emergency repairs are needed for any
facility to permit the continuance of existing classes or to avoid danger to life or property, the
governing board of a school dlstrlct or community college district is allowed to use its own
forces to make such repairs. " ! In addition, the governing board of a school district or
community college district is allowed to use its own forces to make repairs and other

- improvements under certain “work limits.” For K-12 school districts, Public Contract Code
section 20114 provides the following work limits:

(a) In each school district, the governing board may make repairs, alterations,
additions, or painting, repainting, or decorating upon school buildings, repair or
build apparatus or equipment, make improvements on the school grounds, erect
new buildings, and perform maintenance as defined in Section 20115 '3 py
day labor, or by force account, whenever the total number of hours on the _]Ob

131 public Contract Code sections 20113 and 20654.

132 public Contract Code section 20115 defines “maintenance” in this instance as “routine,
recurring, and usual work for the preservation, protection, and keeping of any publicly owned
or publicly operated facility for its intended purpose in a safe and continually usable condition
for which it was designed, improved, constructed, altered, or repaired.” This includes, but is
not limited to: “carpentry, electrical, plumbing, glazing, and other craftwork designed
consistent with the definition set forth above to preserve the facility in a safe, efficient, and
continually usable condition for which it was intended, including repairs, cleaning, and other
operations on machinery and other equipment permanently attached to the building or realty as
fixtures.” These provisions express the Legislature’s intent that maintenance does not include
painting, repainting, or decorating other than touchup, but instead those activities are to be
controlled directly by the work limits under section 20114.

133 For purposes of the Labor Code, “maintenance” is similarly defined:

(1) Routine, recurring and usual work for the preservation, protection and
keeping of any publicly owned or publicly operated facility (plant, building,
structure, ground facility, utility system or any real property) for its intended
purposes in a safe and continually usable condition for which it has been
designed, improved, constructed, altered or repaired.

(2) Carpentry, electrical, plumbing, glazing, touchup painting, and other craft
work designed to preserve the publicly owned or publicly operated facility in a
safe, efficient-and continually usable condition for which it was intended,
including repairs, cleaning and other operations on machinery and other
equipment permanently attached to the building or realty as fixtures.
EXCEPTION: 1: Janitorial or custodial services of a routine, recurring or
usual nature is excluded.

EXCEPTION: 2: Protection of the sort provided by guards, watchmen, or
other security forces is excluded.

(3) Landscape maintenance. See Public Contract Code Sectlon 21002
[subsequently renurnbered to section 22002].

EXCEPTION: Landscape maintenance work by “sheltered workshops™ is
excluded. (Title 8, Cal. Code Regs., tit.-8, § 16000.)
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does not exceed 350 hours. Moreover, in any school district having an average
daily attendance of 35,000 or greater, the governing board may, in addition,
make repairs to school buildings, grounds, apparatus, or equipment, including
painting or repainting, and perform maintenance, as defined in Section 20115,
by day labor or by force account whenever the total number of hours on the job
does not exceed 750 hours, or when the cost of material does not exceed
twenty-one thousand dollars ($21,000). ,

(b) For purposes of this section, day labor shall include the use of maintenance
personnel employed on a permanent or temporary basis.

For community college districts, Public Contract Code section 20655 provides the following
work limits: :

(a) In each community college district, the governing board may make repairs,
alterations, additions, or painting, repainting, or decorating upon school
buildings, repair or build apparatus or equipment, make improvements on the
school grounds, erect new buildings, and perform maintenance as defined in
Section 206563 by day labor, or by force account, whenever the total number
of hours on the job does not exceed 350 hours. Moreover, in any district whose
number of full-time equivalent students is 15,000 or greater, the governing
board may, in addition, make repairs to school buildings, grounds, apparatus, or
equipment, including painting or repainting, and perform maintenance, as
defined in Section 20656, by day labor or by force account whenever the total
number of hours on the job does not exceéd 750 hours, or when the cost of
materials does not exceed twenty-one thousand dollars ($21,000).

(b) For purposes of this section, day labor shall include the use of maintenance
personnel employed on a permanent or temporary basis.

Notwithstanding the above provisions, the limits can be increased for public projects when a
K-12 school district or community college district operates under the Uniform Public
Construction Cost Accounting Act (UPCCAA).'** The UPCCAA provides that public
projects, which exclude maintenance, of $30,000 or less may be performed by a school district
or community college district by its own forces.*® Thus, for those districts subject to the
UPCCAA, when the project is not an emergency as set forth in sections 20113 or 20654,
contracting out is only required for a public project, as defined, when the cost of such project
will exceed $30,000.

134 public Contract Code section 20656 defines “maintenance” for this purpose in the same
manner as Public Contract Code section 20115. Section 20656 expresses the Legislature’s
intent that maintenance does not include painting, repainting, or decorating other than touchup,
but instead those activities are to be controlled directly by the work limits under section 20655.

135 public Contract Code sections 22000 et seq.

138 Public Contract Code section 22032; prior to January 1, 2007, the dollar limit for public
projects that could be performed by the district was $25,000.
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In summary, school districts and community college districts are required by state statute to
contract out for repairs or maintenance to school facilities and property, pursuant to Education
Code sections 17002, 17565, 17593 and 81601, when the project constitutes a public works
project pursuant to the CPWL, under the following circumstances:

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and :

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. '

2. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a public project, as defined, is not an emergency as set forth in Public
Contract Code section 20113 or 20654, and the project cost will exceed $30,000.

Staff finds these requirements constitute legal compulsion since the state, through the
Education Code and Public Contract Code, requires K-12 school districts and community
college districts to undertake public works projects to repair or maintain their facilities and
property via contract under the circumstances specified above.

Thus, repair or maintenance public works projects, when contracted for under the
circumstances set forth above,-are not discretionary. Moreover, since repair and maintenance
public works projects were covered by the CPWL prior to 1975, only those CPWL
administrative requirements claimed, that were 1mposed on or after January 1, 1975, could be
subject to reimbursement.

Do the Test Claim Statutes, Regulations and Alleged Executive Orders Mandate Any
Activities When a District is Required to Contract Qut for Repairs or Maintenance of School

Buildings or Property?

The next question is whether the plain language of the test claim statutes, regulations or
alleged executive orders, on or after January 1, 1975, mandates any activities on K-12 school
districts or community college districts when a district is required by law to contract out for
repair or maintenance public works projects.
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A. Determining Prevailing Wage Coverage and Rates

1. Obtain Correct Prevailing Wage Rates — Labor Code Section 1773 and Title 8, California
Code of Regulations, Sections 16202 and 16204

Labor Code section 1773 states in relevant part:

The body awarding any contract for public work, or otherwise undertaking
any public work, shall obtain the general prevailing rate of per diem wages
and the general prevailing rate for holiday and overtime work in the
locality in which the public work is to be performed for each. craft,
classification, or type of worker needed to execute the contract from the
Director of Industrial Relations.

Section 16202 of the regulations states in relevant part:

(a) Awarding body request. The awarding body shall request the Director

to make a determination for a particular craft, classification or type of

worker not covered by a general determination. Any such request shall be
" submiitted at least 45 days prior to the bid advertisement date.

Section 16204 of the regulations, dealing with effective dates of rate determinations and rates,
states in relevant part:

(2)(5) It shall be the responsibility of the awarding body to ensuré that the
correct determination is used.

The plain language of this regulation requires the awarding body to “ensure” that the correct
determination is used. This provision does not impose the activity of ensuring that the Director
of Industrial Relations made a correct determination, as claimarit asserts; rather it imposes the
activity of ensuring that the appropriate wage rates, as determined by Director of Industrial
Relations and as obtained by the awarding body, are properly used in the contract.

Thus, the plain language of the statute and regulations cited require the awarding body to
obtain both the general prevailing wage rate and any special rates from the Director of
Industrial Relations, and ensure that thé’ appropriate rates are used in the contract.

2. Coverage Determinations — Title 8, California Code of Regulations, Section 16001

Section 16001 of the regulations states in relevant part:

(a)(1) Any interested party ... may file with the Director of Industrial
Relations ... a request to determine coverage under the prevailing wage
laws regarding either a specific project or type of work to be performed
which that interested party believes may be subject to or excluded from
coverage as a public works under the Labor Code. ...

(2) Within 15 days of receipt of a copy of the request for a coverage
determination, the awarding body shall forward to the Director ... any
documents, arguments, or authorities it wishes to have considered in the
coverage determination process. (Emphasis added.)

Thus, the plain language of this provision shows that an awarding body may, but is not
required to, request a coverage determination from the Director of Industrial Relations. The
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awarding body must provide documentation to the Director by a date certain if it wishes to
have that documentation considered. Thus, no activities are required of the awarding body by
this regulation.

3. Review of Prevailing Wage Rate Determination — Title 8, California Code of Regulations, .
~ Section 16302

Section 16302 of the regulations provides that an interested party, including an awarding body,
“may file with the Director or the Chief of DLSR, within 20 days after commencement of
advertising of a call for bids by any awarding body, a petition to review a determination of any
rate or rates made by the Director ...” (Emphasis added.) Thus, the awarding body is not
required to file such a petition, and no activities are required.

4. Appeal of Public Work Coverage Determination — Labor Code Section 1773.4 and Title 8.
California Code of Regulations., Section 16002.5

Section 16002.5 of the regulations, as it interprets Labor Code section 1773.4, provides that an
interested party, including an awarding body, “may appeal to the Director of Industrial
Relations ... a'determination of coverage under the public works laws ... regarding either a
specific project or type of work ...” (Emphasis added.) Thus, the awarding body is not
required to make such appeal, and no activities are required.

B. Notices and Reports
1. Statement of Prevailing Wage Rates — Labor Code Section 1773.2
Labor Code section 1773.2 states: ' '

The body awarding any contract for public work, or otherwise undertaking
any public work, shall specify in the call for bids for the contract, and in
the bid specifications and in the contract itself, what the general rate of per
diem wages is for each craft, classification, or type of worker needed to
execute the contract.

In lieu of specifying the rate of wages in the call for bids, and in the bid
specifications and in the contract itself, the awarding body may, in the call -
for bids, bid specifications, and contract, include a statement that copies of
the prevailing rate of per diem wages are on file at its principal office,
which shall be made available to-any interested party on request. The
awarding body shall also cause a copy of the determination of the director
of the prevailing rate of per diem wages to be posted at each job site.

Labor Code section 1773.2 does impose on the awarding body the activity of providing notice,
in either of the fashions set forth.

2. Ineligible Contractors and Subcontractors — Labor Code Section 1777.1 and Title 8,
California Code of Regulations, Sections 16800 through 16802.

Labor Code section 1777.1, subdivision (d), requires the Labor Commissioner, not less than
semi-annually, to “publish and distribute to awarding bodies a list of contractors who are
ineligible to bid on or be awarded a public works contract, or to perform work as a
subcontractor on a public works project ...” Sections 16800 through 16802 set forth
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procedures for the Division of Labor Standards Enforcement to investigate and conduct
hearings for debarment of contractors and subcontractors.

The plain language of the test claim statute and regulations does not impose any activities on
the awarding body. '

3. Notice Regarding Apprenticeship Standards — Labor Code Sections 1773.3 and 1777.5.
Subdivision (n) :

Labor Code section 1773.3 states:

An awarding agency whose public works contract falls within the
jurisdiction of Section 1777.5 shall, within five days of the award, send a
copy of the award to the Division of Apprenticeship Standards. ... Within
five days of a finding of any discrepancy regarding the ratio of apprentices
to journeymen, pursuant to the certificated fixed number of apprentices to
journeymen, the awarding agency shall notify the Division of
Apprenticeship Standards.

Section 1777.5 sets apprenticeship standards. Subdivision (n) states:

The body awarding the contract shall cause to be inserted in the contract
stipulations to effectuate this section.. The stipulations shall fix the
responsibility of compliance with this section for all apprenticeable
occupations with the prime contractor.

The plain language of the test claim statute requires the awarding body, when apprentices will
be used in the contract, to include language in the contract regarding apprenticeship
requirements and provide a copy of the contract award to the Division of Apprenticeship
Standards.

4. Take Cognizance of and Report Suspected Violations — Labor Code Section 1726

Labor Code section 1726 states in relevant part:

" The body awarding the contract for public work shall take cognizance of
violations of this chapter committed in the course of the execution of the
contract, and shall promptly report any suspected violations to the Labor
Commissioner.

Thus, the plain language of this test claim statute requirés the awarding body to take
cognizance of and report any suspected violations to the Labor Commissioner.

D. Payroll Records — Labor Code Section 1776 and Title 8, California Code of Regulations,
Sections 16400 - 16403 ’

Labor Code section 1776 states in relevant part:

(a) Each contractor and subcontractor shall keep accurate payroll records,
showing the name, address, social security number, work classification,
straight time and overtime hours worked each day and week, and the
actual per diem wages paid to each journeyman, apprentice, worker, or
other employee employed by him or her in connection with the public
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work. Each payroll record shall contain or be verified by a written
declaration that it is made under penalty of perjury ...

(b) The payroll records enumerated under subdivision (a) shall be certified
and shall be available for inspection at all reasonable hours at the principal
. *office of the contractor on the following basis:

(1) A certified copy of an employee’s payroll record shall be made
available for inspection or furnished to the employee or his or her
authorized representative on request.

(2) A certified copy of all payroll records enumerated in subdivision (a)
shall be made available for inspection or furnished upon request to a
representative of the body awarding the contract, the Division of Labor
Standards Enforcement, and the Division of Apprenticeship Standards of
the Department of Industrial Relations.

(3) A certified copy of all payroll records enumerated in subdivision (a)
shall be made available upon request by the public for inspection or for
copies thereof. However, a request by the public shall be made through
either the body awarding the contract, the Division of Apprenticeship
Standards, or the Division of Labor Standards Enforcement. If the
requested payroll records have not been provided pursuant to paragraph
(2), the requesting party shall, prior to being provided the records,
reimburse the costs of preparation by the contractor, subcontractors, and
the entity through which the request was made. The public shall not be
given access to the records at the principal office of the contractor.

(e) Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency by the awarding
body, the Division of Apprenticeship Standards, or the Division of Labor
Standards Enforcement s#all be marked or obliterated to prevent
disclosure of an individual’s name, address, and social security number.
The name and address of the contractor awarded the contract or the
subcontractor performing the contract shall not be marked or obliterated.
Any copy of records made available for inspection by, or furnished to, a
joint labor-management committee established pursuant to the federal
labor Management Cooperation Act of 1978 ... shall be marked or
obliterated only to prevent disclosure of an individual’s social security
number. ...

(g) The contractor or subcontractor shall have 10 days in which to comply
subsequent to receipt of a written notice requesting the records enumerated
in subdivision (a). In the event that the contractor or subcontractor fails to
comply within the 10-day period, he or she shall, as a penalty to the state
or political subdivision on whose behalf the contract is made or awarded,
forfeit twenty-five dollars ($25) for each calendar day, or portion thereof,
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for each worker, until strict compliance is effectuated. Upon the request
of the Division of Apprenticeship Standards or the Division of Labor
Standards Enforcement, these penalties shall be withheld from progress
payments then due. A contractor is not subject to a penalty assessment
pursuant to this section due to the failure of a subcontractor to comply
with this section.

_(h) The body awarding the contract shall cause to be inserted in the
contract stipulations to effectuate this section.

(i) The director shall adopt rules consistent with the California Public
Records Act ... and the Information Practices Act of 1977 ... governing
the release of these records, including the establishment of reasonable fees
to be charged for reproducing copies of records required by this section.
(Emphasis added.)

Section 16400 of the regulatlons states in relevant part:

(c) Acknowledgment of Request. The public entity receiving a request for
payroll records shall acknowledge receipt of such, and indicate the cost of
providing the payroll records based on an estimate by the contractor,
subcontractor or public entity. The acknowledgment of the receipt of said
request for payroll records may be accomplished by the pubhc entity’s
furnishing a copy of its written correspondence requesting certified copies
of the payroll records sent to the specific contractor pursuant to Section
16400(d) below, to the person who requested said records.

(d) Request to Contractor. The request for copies of payroll records by the
requesting public entity shall be in any form and/or method which will
assure and evidence receipt thereof The request shall include the
following:

(1) Specify the records to be provided and the form upon which the
information is to be provided; .

(2) Conspicuous notice of the following:

(A) that the person certifying the copies of the payroll records is, if not the
contractor, considered as an agent acting on behalf of the contractor; and

(B) that failure to provide certified copies of the records to the requesting
public entity within 10 working days of the receipt of the request will
subject the contractor to a penalty of twenty-five ($25.00) dollars per
calendar day or portion thereof for each worker until strict compliance is
effectuated; '

(3) Cost of preparation as provided in Section 16402, and
(4) Provide fof inspection.

(e) Inspection of Payroll Records. Inspection of the original payroll
records at the office of the contractor(s) pursuant to subdivision (b) of
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' Section 1776 of the Labor Code shall be limited to the pﬁblic entities upon
reasonable written or oral notice. (Emphasis added.)

Section 16401 provides that the format for reporting payroll records by the contractor shall be
on a form provided by the public entity and that copies of such forms are available at any
office of the Division of Labor Standards Enforcement throughout the state. The section also
provides specified words for the required certification, but allows the pubhc entity to require a
more strict or extensive form of certification. :

Section 16402 of the regulations states:

The cost of preparation to each contractor, subcontractor, or public entity
when the request was made shall be provided in advance by the person
seeking the payroll record. Such cost shall be $1 for the first page of the
payroll record and 25 cents for each page thereafter, plus $10 to the
contractor or subcontractor for handling costs. Payment in the form of
cash, check or certified money order shall be made prior to release of the
documents to cover the actual costs of preparation.

Section 16403 of the regulations states:

(a) Records received from the employing contractor shall be kept on file in
the office or entity that processed the request for at least 6 months
following completion and acceptance of the project. Thereafter, they may
be destroyed unless administrative, judicial or other pending litigation,
including arbitration, mediation or other methods of dispute resolution, are
in process. Copies on file shall not be obliterated in the manner prescribed
in subdivision (b) below;

(b) copies provided to the public upon written request shall be marked,
obliterated or provided in such a manner that the name, address and Social
Security number, and other private information pertaining to each
employee cannot be identified. All other information including
identification of the contractor shall not be obliterated;

(c) the public entity may affirm or deny that a person(s) was or is
employed on a public works contract (by a specific contractor) when
asked, so long as the entity requires such information of an identifying
nature which will reasonably preclude release of private or confidential
information. (Emphasis added.)

In summary, requests by the public for certified payroll records can only be made through the
awarding body, Division of Labor Standards Enforcement, or the Division of Apprenticeship
Standards, and any copies provided to the public shall be redacted to prevent disclosure of an
individual’s name, address, social security number and other private information. Once the
awarding body receives a request for the records from the public, the awarding body is
required to send an acknowledgment to the requesting party and indicate to the requestor the
costs for preparing the records. The awarding body’s request to the contractor for the records
must include specified information. The requesting party is requlred to reimburse the costs of
preparing the records by the contractor, subcontractors, and the awarding body or other entity
through which the request was made; the regulation establishes those costs, and requires that
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payment be made by the person seeking the record prior to release of the documents to cover
the actual costs of preparation. The regulations further require that the awarding body keep
unredacted copies of any such payroll records on file for at least 6 months following
completion and acceptance of the project, or longer if the project is disputed. Upon request of
the Division of Apprenticeship Standards or the Division of Labor Standards, the awarding
body is required to withhold from contractor progress payments any penalties for the
contractor’s noncompliance. The body awarding the contract is also required to include in the
contract stipulations regarding the contractor’s requirements regarding payroll records.

With regard to providing certified payroll records to a joint labor-management committee
under Labor Code section 1776, subdivision (e), it is unclear from the plain language of the
statute whether such records must be provided by the awarding body or if such records may be
provided by the contractor, since subdivision (b)(3) states: “The public shall not be given
access to the records at the principal office of the contractor.”

In interpreting statutes, the primary rule is to ascertain the intent of the Legislature so as to
effectuate the purpose of the statute.'®” The first step is to examine the statutory language,
giving the words their usual and ordinary meaning.'*® If there is ambiguity, extrinsic sources
including legislative history may be used so that the general purpose of the statute is promoted
rather than defeated.'*

In this case, the Legislature enacted statutes to allow a joint labor-management committee the
ability to independently enforce prevailing wage requirements under Labor Code section
177121 As part of that enactment, section 1776 was modified to address certified payro]l
records released to a joint labor-management committee. The Senate Rules Committee bill
analysis stated:

This bill provides that a federally recognized joint labor-management
committee may obtain a copy of a certified payroll from a contractor on a
public works project, but with names and social security numbers deleted.
If the committee discovers unpaid prevailing wages or fringe benefits due,
- and related penalties, it may file a civil action to collect them. ...'*!
(Emphasis added.) - :

Thus it is clear from the legislative history that the provisions were intended to allow the joint
labor-management committee to obtain certified payroll records directly from the contractor
rather than the awarding body.

137 Estate of Griswold (2001) 25 Cal 4™ 904, 910.
138 1d. at 911.

139 Ihid

140 Statutes 2001, chapter 804.

141 Senate Rules Committee, Office of Senate Floor Analyses, SB 588 Bill Analysis,
September 12, 2001, page 2. ’
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Therefore, the test claim statutes and regulations requlre awarding bodies to perform the
following activities:

» Upona request made to the awarding body by the pubhc for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776 subd. (e), Cal. Code Regs., tit. 8, § 16403,
subd. (b));

o provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3));
and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

»  Withhold penalties from contractor progress payments for noncomphance with section
1776, upon request of the Division of Apprenticeship Standards or the Division of
Labor Standards Enforcement. (Lab. Code, § 1776, subd. (g).)

= Insert in the contract stipulations regarding the contractor’s and subcontractor’s
requirements pursuant to Labor Code section 1776. (Lab. Code, § 1776, subd.,(h).)

E. Withholdings
1. Withhold Contract Payments Based on District Determination — Labor Code Section 1726

Labor Code section 1726 states in relevant part that “if the awarding body determines as a
result of its own investigation that there has been a violation of this chapter and withholds
contract payments, the p1ocedures in Section 1771.6 shall be followed.” The plain language of
this statute does not require the awarding body to engage in the act1v1ty ofi 1nvest1gat1ng a
potential violation of the chapter. e

2. Withhold and Retain Contract Payments to Satisfy Civil Wage and Penalty Assessments —
Labor Code Section 1727

Labor Code section 1727 states:

(a) Before making payments to the contractor of money due under a
contract for public work, the awarding body shall withhold and retain
therefrom all amounts required to satisfy any civil wage and penalty
assessment issued by the Labor Commissioner under this chapter. The
amounts required to satisfy a civil wage and penalty assessment shall not
be disbursed by the awarding body until receipt of a final order that is no
longer subject to judicial review.

(b) If the awarding body has not retained sufficient money under the
contract to satisfy a civil wage and penalty assessment based on a
subcontractor’s violations, the contractor shall, upon the request of the
Labor Commissioner, withhold sufficient money due the subcontractor
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under the contract to satisfy the assessment and transfer the money to the
awarding body. These amounts shall not be disbursed until receipt of a
final order that is no longer subject to judicial review.

Thus, the plain language of the statute requires the awarding body to withhold from contractor
payments the amount necessary to satisfy a civil wage and penalty assessment issued by the
Labor Commissioner, or receive from the contractor any money withheld for such purpose by
the contractor from the subcontractor. However, where the plain language of the test claim
statute prohibits the awarding body from disbursing the withheld money until a final order that
is no longer subject to judicial review, no activities are required of the awarding body.

3. Release Withheld Funds — Labor Code Section 1742, Subdivision (f)

Labor Code section 1742, subdivision (f), states in relevant part that “[a]n awarding body that
has withheld funds in response to a civil wage and penalty assessment ... shall, upon receipt of
a certified copy of a final order that is no longer subject to judicial review, promptly transmit
the withheld funds ... to the Labor Commissioner.”

The plain language of this statute requires the activity of releasing funds to the Labor
Commissioner upon receipt of the final order.

F. Labor Compliance Program

Claimant pled several activities required of districts when they implement a Labor Compliance
Program pursuant to Labor Code section 1771 5.1 Ordinarily, the prevailing wage
requirements are applicable for every public works project that exceeds $1,000."* Section
1771.5 states in pertinent part that if an awarding body elects to initiate and enforce a Labor
Compliance Program, the awarding body can avoid prevailing wage requirements for public
works projects of up to $25,000 for construction work or up to $15,000 for alteration,
demolition, repair or maintenance work. Section 1771.7 further provides that an awarding
body that chooses to use funds derived from the Kindergarten-University Public Education
Facilities Bond Acts of 2002 and 2004 shall initiate and enforce a Labor Compliance Program.
Nothing in the plain language of section 1771.5 requires the awarding body to elect to initiate
or enforce, and therefore undertake any. activities related to, a Labor Compliance Program, nor
does the plain language of sections 1771.5 or 1771.7 require the awarding body to use funds
derived from the referenced bond measures. Staff therefore finds there is no “legal”
compulsion for K-12 school districts or community colleges to initiate and enforce a Labor
Compliance Program.

Absent such legal compulsion, the courts have ruled at times that “practical” compulsion
might be found. As noted above, the Supreme Court in Kern High School Dist. addressed the
issue of “practical” compulsion in the context of a school district that had participated in

" optional funded programs in which new requirements were imposed. In Kern, the court

12 With regard to initiating and enforcing a Labor Compliance Program, claimant pled Labor
Code sections 1771.5, 1771.6 and 1771.7, Title 8, California Code of Regulations sections
16425 — 16439 and 17220 — 17221, “AB 1506 Labor Compliance Program Guidebook,”
“School Facility Program Substantial Progress and Expenditure Audit Guide,” and “Antioch
Unified School District Labor Compliance Program.”

143 1 abor Code section _1771.
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determined there was no “practical” compulsion to participate in the underlying programs,
since a district that elects to discontinue participation in a program does not face “certain and
severe ... penalties” such as “double ... taxation” or other “draconian” consequences.'**

The Department of General Services, Office of Public School Construction, asserts that the law
does not compel a district to obtain funding from the state as a condition of building schools,
and school districts may choose to build facilities through the use of district raised funds.
Claimant argues that the use of district raised funds is not realistic, citing several Education
Code provisions which “strictly limit” the district’s ability to issue local school bonds and
manifest the Legislature’s intent that the state should provide financing for school construction.
Claimant summarized the argument as follows:

In summary, the last 60 years of legislative history shows repeated and -
consistent recognition that school districts are unable to meet the school
construction needs of their pupils. The history repeatedly reveals an
admission that the education of school children is the primary
responsibility of the state. The history of the inability of school districts
and the obligation of the state to educate children results in the above
recited litany of state money for school construction at low or no interest
rates, repayment requirements of less than the amounts apportioned, and
repayment terms unavailable anywhere else. Education of children is an
obligation and function of the state. Classrooms are required to prov1de
that education. Therefore, building classrooms is a state obligation.'®’

In the foregoing analysis regarding public works projects, however, staff found that the only
public works projects mandated by the state are projects the districts undertake for repair and
maintenance. Since no compulsion to undertake other types of public works projects was
found, the only issue here is whether K-12 school districts and community college districts are
compelled to use Kindergarten-University Public Education Facilities Bond Act of 2002 and
2004 funds for repair and maintenance projects, thereby triggering the requirement for the
district to implement an LCP. For the reasons stated below, staff finds no such compulsion
exists under the test claim statutes, regulations, or alleged executive orders, or under other law
or in the record. :

- Claimant argues that requiring the district to use district-raised funds rather than state funds
“results in non-legal compulsion in the form of double taxation which is prohibited by City of

Sacramento v. State of California (1990) 50 Cal.3d 51, 70-76.”'* That California Supreme
Court case dealt with a claim seeking subvention of costs imposed as a result of a state statute
which extended federally-mandated coverage of the state’s unemployment insurance law to
include state and local agencies.!’ The court noted that federal law provides powerful
incentives to enactment of unemployment insurance protection by the individual states, i.e.,
“certified” state programs, and described the current situation as follows:

144 Kern High School Dist., supra, 30 Cal.4™ 727, 754.

145 Claimant comments, submitted October 20, 2003, page 10.

18 Ibid.

Y7 City of Sacramento v. State of California, supra, 50 Cal.3d 51, 51.
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In current form, the Federal Unemployment Tax Act (hereafter FUTA) ...
assesses an annual tax upon the gross wages paid by covered private
employers nationwide. The tax rate, which has varied over the years,
stands at 6.2 percent for calendar year 1990. (Citations omitted.)
However, employers in a state with a federally “certified” unemployment
insurance program may credit their contributions to the state system
against up to 90 percent of the federal tax. ... A “certified” state program
also qualifies for federal administrative funds. (Citations omitted.)'*®

One of the questions before the court was whether the new state law, because of the federal
incentives for enacting it, was in fact a “federal” mandate. 149 The court ruled that the state
statute in question was actually a federal mandate; since the statute was not subject to the tax
and spend limitations of articles XIII A and B, the local agency could tax and spend as
necessary to meet expenses of the new legislation.'®® The court reasoned that “certain
regulatory standards imposed by the federal government under ‘cooperative federalism’
schemes are coercive on the states and localities in every practical sense,”"" and provided the
following explanation:

If California failed to conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty — full, double
unemployment taxation by both state and federal governments. Besides
constituting an intolerable expense against the state’s economy on its face,
this double taxation would place California employers at a serious
competitive disadvantage against their counterparts in states which
remained in federal compliance.

Here, the state simply did what was necessary to avoid certain and severe
federal penalties upon its resident businesses. The alternatives were so far
“beyond the realm of practical reality that they left the state “without
discretion” to depart from federal standards. We therefore conclude that
the state acted in response to a federal “mandate” for purposes of article
X111 B.!

Claimant points out that in November of 2002 the voters approved Proposition 47, the
Kindergarten-University Public Education Facilities Bond Act of 2002, which allocated more
than $8 billion for new construction and more than $3 billion for the modernization of school
facilities, which is a state general obligation bond measure to be repaid by taxation levied on
all residents of the state, including school district constituents.'® In response to Department of

148 14, at 58.

19 1d. at 70.

130 14 at 76.

Bl 1d at 73-74.

12 1. at 74.

133 Claimant comments, submitted October 20, 2003, page 14.
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General Services’ suggestion that a school district has the discretion to build new facilities
through the use of district raised funds, claimant argues that any district raised funds “would
need to be repaid from taxes raised only from the constituents of that school district.”!>
Claimant further argues that since any election to use district funds does not relieve the
residents of that district from still paying taxes to reduce the state bonds, the citizens of the
district would then be subject to “double taxation.”’®® Claimant concludes that the “only
reasonable alternative to school districts is to use available Proposition 47 state funds and to

enforce a labor compliance program.”*°

Staff disagrees that using local general obligation bonds constitutes the “intolerable expense”
of “double taxation” as described by the Supreme Court in City of Sacramento, or that school
districts have no reasonable alternative to using funds available from Proposition 47 (2002
Kindergarten-University measure) or Proposition 55 (2004 Kindergarten-University measure).
In fact; the ballot measure that enacted Proposition 47 states that, in addition to funding from
state and local general obligation bonds, school districts also receive S1Fmﬁcant funds from
developer fees and special local bonds known as “Mello-Roos” bonds.”” The School Facility
Program Handbook, which provides assistance to districts in applying for and obtaining these
bond funds, notes that additional sources of funds for districts include, in addition to general
obligation bonds, proceeds from the sale of surplus property and federal grants.'*® Under the
Deferred Maintenance Program, K-12 school districts and community college districts can
receive state matching funds, on a dollar-for-dollar basis, to assist school districts with
expenditures for major repair or replacement of existing school building components so that
the educational process may safely continue.'” None of these additional sources of funds
triggers the requirement to initiate and establish an L.CP.

Moreover, the purposes for the 2002 and 2004 bond measures, as stated in the ballot materials,
were to provide funds for K-12 school districts to buy land, construct new buildings,
reconstruct or modernize existing buildings, provide relief for critically overcrowded schools,
and construct buildings for joint use; and for community college districts, the funds were
intended to construct new bulldmgs and related mfrastructure alter existing buildings, and
purchase equipment for use in these bulldlngs

154 Ibid,
155 Ibld
156 1bid.

17 Official Voter Information Guide, General Election Tuesday, November 5, 2002,
Proposition 47, Analy51s by the Legislative Analyst, page 1.

13 8. School Facility Program Handbook, A guide to assist with applying for and obtaining grant
funds, prepared by the Office of Public School Construction, July 2007, page 12.

199 Bducation Code sections 17582 — 17588 and 84660 et seq.; Deferred Maintenance Program
Handbook, A guide to assist school districts in applying for and obtaining “grant” funds for the
purposes of performing deferred maintenance work on school facilities, prepared by the Office
of Public School Construction, June 2007, page 1.

160 Official Voter Information Guide, General Election, Tuesday, November 5, 2002,
Proposition 47, Analysis by the Legislative Analyst, page 2; Official Voter Information Guide,
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Thus, although some of the 2002 and 2004 bond funds will likely be used for repairs, that was
not their primary purpose. Furthermore, as noted above, K-12 school districts and community
college districts have several funding alternatives to accomplish repair and maintenance. The
Supreme Court in Kern stated that school districts, in the exercise of their discretion, will make
the choices that are ultimately the most beneficial for the district:

As to each of the optional funded programs here at issue, school districts
are, and have been, free to decide whether to (i) continue to participate and
receive program funding, even though the school district also must incur
program-related costs associated with the [new] requirements or )
(ii) decline to participate in the funded program. Presumably, a school
district will continue to participate only if it determines that the best
interests of the district and its students are served by participation — in
other words, if, on balance, the funded program, even with strings
attached, is deemed beneficial. And, presumably, a school district will
decline participation if and when it determines that the costs of program
comphance outwelgh the funding benefits. (Emphas1s in original. )

Therefore staff finds there is no evidence in the record or in law to demonstrate that districts
are legally or pra_cucally compelled to use Kindergarten-University Public Education Facilities
Bond Act of 2002 or 2004 funds to undertake repair or maintenance public works projects.
Since none of the activities that flow from 1mp1e1nentat1on of an LCP pursuant to the test claim
statutes, regulations or alleged executive orders'®? have been triggered by a state-mandated
requirement, none of those statutes, regulations or alleged executive orders are subject to
article XIII B, section 6.

G. Hearings and Court Proceedings

Claimant pled several activities related to a new administrative hearing process pursuant to
Labor Code sections 1742 and 1742.1 and Title 8, California Code of Regulations, sections
16413 and 17220, et seq. This new process was established for contractors and subcontractors
to obtain review of civil wage and penalty assessments issued by the Labor Commissioner, or
decisions of the awarding body to withhold contract payments when enforcing under a Labor
Compliance Program pursuant to Labor Code section 1771 5, or under Labor Code section
1726. '

Labor Code section 1742 states in relevant part:

(a) An affected contractor or subcontractor may obtain review of a civil
wage and penalty assessment under this chapter by transmitting a written
request to the office of the Labor Commissioner that appears on the

California Primary Election, Tuesday, March 2, 2004, Proposmon 55, Analysis by the
Legislative Analyst, page 6.

161 Kern High School Dist., supra, 30 Cal, 4" 727, 753.

1621 abor Code sections 1771.5, 1771.6 and 1771.7, Title 8, California Code of Regulations
sections 16425 — 16439 and 17220 17221, “AB 1506 Labor Compliance Program
Guidebook,” “School Facility Program Substantial Progress and Expenditure Audit Guide,”
and “Antioch Unified School District Labor Compliance Program.”
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assessment within 60 days after service of the assessment. If no hearing is
requested within 60 days after service of the assessment, the assessment
shall become final.

(b)(1) Upon receipt of a timely request, a hearing shall be commenced
within 90 days before an administrative law judge ... The contractor or
subcontractor shall be provided an opportunity to review evidence to be
utilized by the Labor Commissioner at the hearing within 20 days of the
receipt of the written request for a hearing. Any evidence obtained by the
Labor Commissioner subsequent to the 20-day cutoff shall be promptly
disclosed to the contractor or subcontractor.

(2) The contractor or subcontractor shall have the burden of proving that
the basis for the civil wage and penalty assessment is incorrect. The
assessment shall be sufficiently detailed to provide fair notice to the
contractor or subconttactor of the issues at the hearing,.

(3) Within 45 days of the conclusion of the hearing, the administrative law
judge shall issue a written decision affirming, modifying, or dismissing the
assessment. The decision of the administrative law judge shall consist of a
notice of findings, findings, and an order. This decision shall be served on
all parties and the awarding body pursuant to Section 1013 of the Code of
Civil Procedure by first-class mail at the last known address of the party
on file with the Labor Commissioner. Within 15 days of the issuance of

the decision, the administrative law judge may reconsider or modify the
decision to correct an error except that a clerical error may be corrected at
any time.

(4) The Director of Industrial Relations shall adopt regulations setting
forth procedures for hearings under this subdivision.

(c) An affected contractor or subcontractor may obtain review of the
decision of the administrative law judge by filing a petition for a writ of
~ mandate to the appropriate superior court pursuant to Section 1094.5 of
the Code of Civil Procedure within 45 days after service of the decision.
If no petition for writ of mandate is filed within 45 days after service of
the decision, the order shall become final. Ifit is claimed in a petition for
writ of mandate that the findings are not supported by the evidence, abuse
of discretion is established if the court determines that the findings are not
supported by substantial evidence in the light of the whole record.

(d) A certified copy of a final order may be filed by the Labor
Commissioner in the office of the clerk of the superior court in any county
in which the affected contractor or subcontractor has property or has or
had a place of business. The clerk, immediately upon the filing, shall
enter judgment for the state against the person assessed in the amount
shown on the certified order.

() A judgment entered pursuant to this section shall bear the same rate of
interest and shall have the same effect as other judgments and shall be
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given the same preference allowed by law on other judgments rendered for
claims for taxes. The clerk shall not charge for the service performed by
him or her pursuant to this section.

(g) This section shall provide the exclusive method for review of a civil
wage and penalty assessment by the Labor Commissioner under this
chapter or the decision of an awarding body to withhold contract payments
pursuant to Section 1771.5.

Section 16413 of the regulations further establishes procedures for a contractor or
subcontractor to follow when requesting a hearing under Labor Code section 1742.

Labor Code section 1742.1 requires the Labor Commissioner to afford the affected contractor
or subcontractor, upon his or her request, to meet with the Labor Commissioner to attempt to
settle the dispute without the need for formal proceedings. The section further states in
relevant part:

The awarding body shall, upon receipt of a request from the affected
contractor or subcontractor within 30 days following the service of a
notice of withholding under subdivision (a) of Section 1771.6 [i.e., under a
Labor Compliance Program], afford the contractor or subcontractor the
opportunity to meet with the designee of the awarding body to attempt to
settle a dispute regarding the notice without the need for formal
proceedings. ...

Sections 17220 et seq. of the regulations set forth procedures for an awarding body to follow
when ernforcing under a Labor Compliance Program pursuant to Labor Code section 1771.6.

The plain language of Labor Code sections 1742 and 1742.1, and the regulations cited, does

- not require awarding bodies to engage in any hearing activities, respond to writs of mandate, or .

participate in settlement meetings, unless the awarding body is voluntarily exercising
enforcement authority under Labor Code section 1726 or 1771.5.1% As noted above, Labor
Code section 1726 does not require an awarding body to investigate potential violations of the
chapter, nor does Labor Code section 1771.5 require an awarding body to initiate and enforce a
Labor Compliance Program. Since both of these underlying activities are discretionary, Labor
Code sections 1742 and 1742.1, and sections 16413 and 17220 et seq. of the regulations, do not
mandate any activities on the awarding body.

Labor Code section 1771.2 allows a joint labor-management committee, established pursuant
to federal law, to bring an action in court against an employer, i.e., a contractor or
subcontractor, that fails to pay the prevailing wage to its employees as required. Nothing in
that statute requires the awarding body to appear or participate in legal proceedings from such
action by the joint labor-management committee. Thus, Labor Code section 1771.2 does not
mandate any activities on the awarding body.

163 Labor Code section 1771.6, Title 8, California Code of Regulations, section 17202,
subdivision (c). :
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Summary of Required Activities

Therefore, staff finds only the following activities are required by the plain language of the test
claim statutes and regulations:

Obtain both the general prevailing wage rate and any special rates from the Director of
Industrial Relations, and ensure that the appropriate rates are used in the contract.
(Lab. Code, § 1773, tit. 8, Cal. Code Regs., §§ 16202 & 16204.)

Include a statement of prevailing rates of per diem wages in the call and advertisement
for bids, the bid specifications, and in the public works contract itself, or, in lieu of
those requirements, the district may include in the call for bids, bid specifications, and
the contract itself a statement to the effect that copies of the prevailing rate of wages
are on file in the awarding body’s principal office, and in that case the district must
post the statement at all job sites. (Lab. Code, § 1773.2.)

Provide a copy of the contract award to the Division of Apprenticeship Standards,
when apprentices will be used in the contract, and include language in the contract
regarding apprenticeship requirements. (Lab. Code, §§ 1773.3 & 1777.5, subd. (n).)

Take cognizance of violations of the prevailing wage laws in the course of the
execution of the contract, and report any suspected violations to the Labor
Commissioner. (Lab. Code, § 1726.)

Regarding certified payroll records, perform the following activities:
o Upon a request made to the awarding body by the public for payroll records:

» send an acknowledgment to the requestor including the costs to be paid
for preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

» obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

= mark or obliterate the records to prevent disclosure of an individual’s
private information (Lab. Code, § 1776, subd. (), Cal. Code Regs.,
tit. 8, § 16403, subd. (b))

= provide copies of the records to the requestor (Lab. Code, § 1776, subd.
(b)(3)); and

» retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

o Withhold penalties from contractor progress payments for noncompliance with
Labor Code section 1776, upon request of the Division of Apprenticeship
Standards or the Division of Labor Standards Enforcement. (Lab. Code, § 1776,

subd. (g).)
o Insert in the contract stipulations regarding the contractor’s and subcontractor’s

obligations pursuant to Labor Code section 1776. (Lab. Code, § 1776,
subd. (h).).
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»  Withhold amounts necessary to satisfy Civil Wage and Penalty Assessments issued by
the Labor Commissioner and receive from the contractor any money withheld for such
purpose by the contractor from the subcontractor. (Lab. Code, § 1727.)

» Transmit funds withheld in response to a civil wage and penalty assessment to the
I.abor Commissioner upon receipt of a certified copy of a final order that is no longer
subject to judicial review. (Lab. Code, § 1742, subd. (f))

Staff further finds that these activities are only mandated by the state for repair or maintenance
to school facilities and property, pursuant to Education Code sections 17002, 17565, 17593
and 81601, when the project constitutes a public works project pursuant to the CPWL, under
the following circumstances:

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000.

2. For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b, for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a public project, as defined, is not an emergency as set forth in Public
Contract Code section 20113 or 20654, and the project cost will exceed $30,000.

Issue 2: Do the test claim statutes or regulations impose a “new program or higher level
of service” within the meaning of article XIII B, section 6 of the California
Constitution?

A “new program or higher level of service” is imposed when the mandated activities: a) are
new in comparison with the pre-existing scheme; and b) result in an increase in the actual level
or quality of governmental services provided by the district.'® To make this determination,
the mandated activities must be compared with the legal requirements in effect immediately
before the enactment of the test claim statutes or regulations.

164 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835. :
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Obtain Prevailing Wage Rate (Lab. Code, § 1773, Cal. Code Regs, tiz;. § 8816202 & 16204)

The statute and fegulations require the awarding body to obtain both the general prevailing
wage rate and any special rates from the Director of Industrial Relatlons and ensure that the
appropriate rates are used in the contract.

Prior to 1975, Labor Code section 1773 stated in relevant part:

The body awarding any contract for public work, or otherwise undertakmg
any public work, shall ascertain the general prevailing rate of per diem
wages and the general prevailing rate for holiday and overtime work in the
locality in which the public work is to be performed for each craft,
classification or type of workman needed to exécute the contract. ...

In determining such rates, the awarding body shall ascertain and consider
the applicable wage rates established by collective bargaining agreements
and such rates as may have been predetermined for federal public works,
within the locality and in the nearest labor market area. Where such rates

. do not.constitute the rates actually prevailing in the locality, the awarding
body shall obtain and consider further data from the labor organizations
and employers or employer associations concerned, including the
recognized collective bargaining representatives for the particular craft,
classification ot type of work involved. The rate fixed for each craft,
classification or type of work shall be not less than the ptevailing rate paid
in such craft, classification or type of work.

If the awarding body determines that the rate of prevailing wage for any
craft, classification or type of workman is the rate established by a
collective bargaining agreement, the awarding body may adopt such rate
by reference as provided for in such agreement and such determination
shall be effective for the life of such agreement or until the awarding body
determines that another rate should be adopted. (Emphasis added.)’®

The Department of Industrial Relations explains how this pre-existing process worked:

Labor Code section 1773 required the local agency to consider the “rates
established by collective bargaining agreements and such rates as may
have been predetermmed for federal public works.” [Cltatlons ] If these'
two mandatory sources of information were instifficient to determirie the

" rate actually prevailing, local agencies had to “obtain and consider further
data from the labor organizations and employers or employer associations
concerned.” Id. Local agencies had to obtain further information on what
rates to pay each craft for overtime and holiday work; depending on which
collectlve bargaining agreement, if any, applied.'®®

In this pre-existing law, the burden was on the awarding body to ascertain and determine the
prevailing wage rates for public works projects.

165 Statutes 1971, chapter 785

166 Department of Industrial Relations comments, submitted J anuary 15, 2003, page 9.
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- Labor Code section 1773 now requires the awarding body to “obtain” the general prevalhng
rate of per diem wages from the Director of Industrial Relations.'®” Section 16202 of the
regulations requires the awarding body to request the Director to make a determination for a
particular craft, classification or type of worker not covered by a general determination. -

Thus, the test claim statute and regulation shifted this responsibility for ascertaining and
determining prevailing wage rates from the awarding body to the Director of Industrial
Relations. The Department of Industrial Relations explains the current process as follows:

Currently, the Director performs this arduous task of determining what are
prevailing wages. [Citations.] The definition of prevailing wages has not
changed substantially since prior to 1975, including the requirement that
the wages be set for each local geographic area. The Director, through the
Division of Labor Statistics and Research (“DLSR”) publishes general
prevailing wage determinations twice each year for each craft or trade, by
county. [Citations.] In addition, DLSR provides special determinations
when requested. [Citations.] This work costs the Department
approximately $2,071,082.39 per year, based on the prior two and a half
fiscal years. [Citations.] This is work local agencies no longer do.
Instead, local agencies are required simply to check the most recent
determination before advertising a request for bids.

With regard to the obligation to “ensure” that the correct rate is used, the Department states:

Prior to 1975, when local agencies determined local prevailing wages, the
duty to obtain the correct prevailing wage was subsumed in the
requirement that agencies ensure they were using the correct rate.
However, any interested party could request review of the local agency’s
determination, and the local agency then had to justify its determination.
[Citations.]

In exchange for the Director’s making rate determinations, local agencies
now obtain the correct prevailing wages from the Director. [Citations.]
This task no longer requires local agencies to do the actual investigations,
surveys, and calculation (“determination”) of the prevailing wage. That is,
while the local agencies assume the burden of sending a letter, making a
phone call, or checking the Department’s website, this writing, sending or
calling is substantially less expensive than was their prior obligation to
investigate and calculate prevailing wages for each craft or trade on public
works projects. ... !

The Supreme Court has stated that a reimbursable “higher level of service” must result in an
increase in the actual level or quality of governmental services provided.'®® Here that has not
occurred. Rather the test‘claim statute accomplishes a shift of responsibility from school

167 Statutes 1976, chapter 281.
198 Id. at page 10.

199 San Diego Unified School Dist,, supra, 33 Cal.4th 859, 877; Lucia Mar, supra 44 Cal.3d
830, 835.
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districts fo the state. And, although the district is left with the responsibility for obtaining the
prevailing wage rates from the state and continuing to ensure that the proper rate is used in the
contract, this result constitutes not a higher level of service but a lower level of service on the
part of the district.

Based on the foregoing, staff finds Labor Code section 1773 and sections 16202 and 16204,
mandating the activity of obtaining the prevailing wage rates from the Department of Industrial
Relations and ensuring the proper rate is used in the contract, do not impose a new program or
higher level of service on school districts.

Statement of Prevailing Wages (Lab. Code, § 1773.2)

The statute requires the awarding body to include a statement of prevailing rates of per diem
wages in the call and advertisement for bids, the bid specifications, and in the public works
contract itself, or, in lieu of those requirements, the awarding body may include in the call for
bids, bid specifications, and the contract itself a statement to the effect that copies of the
prevailing rate of wages are on file in the awarding body’s principal office, and in that case
must post the statement at all job sites. '

Prior to 1975, Labor Code section 1773.2 étated:

The body awarding any contract for public work, or otherwise undertaking
any public work, shall specify in the call for bids for the contract, and in
the bid specifications and in the contract itself, what the general rate of per
diem wages is for each craft, classification or type of workman needed to
execute the contract.

In lieu of specifying the rate of wages in the call for bids, and in the bid
specifications and in the contract itself, the awarding body may refer to
copies thereof on file at its principal office, which shall be made available
to any interested party on request. In the event that the awarding body
chooses to refer to a copy of the prevailing rate of per diem wages on file
at its principal office, in lieu of specifying them in each call for bids, and
in the bid specifications and in the contract itself, the awarding body shall
publish its determination of the prevailing rate of wages at least one time
in a newspaper of general circulation during each year, and in such event,
the awarding body shall cause a copy thereof to be posted at each

jobsite, '

In the 1977 test claim statute, section 1773.2 was amended solely to remove the requirement
that the awarding body publish prevailing wage rate determinations in the newspaper each year
when the awarding body chooses the option of referring to a copy of the prevailing wage rates
on file at its principal office.'”! '

A reimbursable “higher level of service” must result in an increase in the actual level or quality
of governmental services provided. Here, that has not occurred. Instead, the burden on school
districts has been lessened by removing the requirement to annually publish their prevailing

0 Statutes 1974, chapter 876.
11 Statutes 1977, chapter 423.
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wage rates in the newspaper under specified circumstances. This result constitutes not a
higher level of service but a lower level of service. Therefore, staff finds Labor Code section
1773.2 does not impose a new program or higher level of service on school districts.

Certified Payroll Records (Lab. Code, § ]776 subdivisions (b), (e), (g) & (h), Cal. Code
Regs., 1it. 8, §§ 16400 & 16403)

The statute and regulations require the awarding body to perform the following activities:

» Upon a request made to the awarding body by the public for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records;

o obtain certified payroll records from the contractor, including specified
information in the request;

o mark or obliterate the records to prevent disclosure of an individual’s private
information

o provide copies of the records to the requestor; and
o retain copie:s of the records for at least 6 months.

»  Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Division of Apprenticeship Standards or the
Division of Labor Standards Enforcement. -

= Insert in the contract stipulations regarding the contractor’s and subcontractor’s
obligations pursuant to Labor Code section 1776.

Prior to 1975, Labor Code section 1776 stated:

Every contractor and subcontractor shall keep an accurate record showing
the name, occupation, and the actual per diem wages paid to each
workman employed by him in connection with the public work. The

. record shall be kept open at all reasonable hours to the inspection of the
body awardlng the contract and to the Division of Labor Law
Enforcement.'”

The test claim statutes modified section 1776 to require: 1) the contractor to furnish certified
copies of payroll records to the awarding body upon request,’’ at which point the payroll
records become subject to the California Public Records Act;'™2) the awarding body to

- obtain and provide copies of the records to the public upon request'”® but marked or
obliterated to prevent disclosure of an individual’s name, address, and social security
number;'’® 3) the awarding body, upon the request of the Division of Apprenticeship

172 Statutes 1949, chapter 127.

13 1 abor Code section 1776, subdivision (b)(2).
17 Government Code sections 6250 et seq.

175 1 abor Code section 1776, subdivision (b)(3).
16 L abor Code section 1776, subdivision ().
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Standards or the Division of Labor Standards Enforcement to withhold from progress
payments any penalties assessed for noncompllance 7 and 4) the awardlng body to insert
stipulations in the contract regarding the contractor’s requirements.'’ ¥ Sections 16400 through
16403 of the regulations were added to: 1) require the awarding body to acknowledge a
request for payroll records to the requestor, and provide the costs the requestor must pay for
the awarding body and contractor to prepare the records; 2) specify the information required in
a request to the contractor for the records; 3) establish fees to be charged for preparing and
reproducing the records; and 4) require the awarding body to keep unredacted copies of
requested payroll records for at least 6 months following completion and acceptance of the
project. These requirements are new in comparison to the preexisting law.

The Department of Industrial Relations states that the test claim statutes modifying Labor
Code section 1776 did not significantly change any awarding body requirement:

Prior to 1975, there was no provision for local agencies to obtain or copy
[Certified Payroll Records]. Since local agencies did their own
enforcement, however, they routinely obtained them. ... Before 1975, the
Public Records Act made such information disclosable on demand from
the public. See Government Code §§ 6252 [“Local agency” includes
school district], 6252 (d) [definition of public record]. The post 1975
amendments to § 1776 did not change local agencies’ pre-existing
requirements to provide copies of public records (including payroll
records) to the public. ..

Labor Code § 1776 did not change any local agency requirement in any
meaningful way. Test Claimant claims that there is a new mandate
because local agencies now have to make copies of the [Certified Payroll
Records] on request-by members of the public and obliterate certain
personal information. First, the requirement to obliterate personal
information is not necessarily with the local agency. Labor Code

§ 1776(e) merely requires that the copy provided to the public by DLSE or
the local agency “be obliterated,” which can be done by the private
contractor. ... }”°

Staff disagrees with the Department. The previous statute did not provide for the awarding
body to obtain a copgy of the payroll records, merely the ability to 1nspect them. The California
.Public Records Act ¥ provides public access only to writings that are in the possession of state
or local agencies.'®!  Consequently, there was no pre- existing duty on the district to provide
public access to the records The fact that such copres were routinely obtained by the

177 1 abor Code section 1776, subdivision (g).

178 1 abor Code section 1776 subdivision (h).

17 Department of Industrial Relations comments, submitted January 15 2003, pages 14-15.
180 Government Code section 6250 et seq.

18l Government Code section 6252, subdivision (e); “public records” includes any writing
containing information relating to the conduct of the public’s business prepared, owned, used
or retained by any state or local agency regardless of physical form or characteristics.
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awarding body in the course of enforcing the CPWL does not change the duties imposed by
the previous statute, which plainly did not require the awarding body to obtain the records on
behalf of the public or make the specified redactions. Moreover, Government Code section
17565 provides that if a school district, at its option, has been incurring costs which are
subsequently mandated by the state, the state shall reimburse the school district for those costs
incurred after the operative date of the mandate. Additionally, although it is true that personal
1information could be “obliterated” by the contractor, the test claim statutes require the
awarding body to provide the record to the public, in a form that prevents disclosure of
individual information. Therefore, staff finds it is the awarding body’s responsibility to mark
or obliterate the record to prevent disclosure of individual information.

Thus, there are new requirements of school districts as awarding bodies that were not required
under pre-existing law:

»  Perform the following activities upon a request by the public for payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776, subd. (e), Cal. Code Regs., tit. 8, § 16403,
subd. (b))

o provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3));
and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

» Withhold penalties from contractor progress payments for noncompliance, upon request
of the Division of Apprenticeship Standards or the Division of Labor Standards
Enforcement. (Lab. Code, § 1776, subd. (g)).

= Insert in the contract stipulations regarding the contractor’s and subcontractor’s
obligations pursuant to Labor Code section 1776 (Lab. Code, § 1776, subd. (h)).

These new requirements do provide a higher level of service to the public since the public now
has access to certified payroll records through the awarding body, and the individual
employee’s rights to privacy are protected by the awarding body obliterating certain
information. Withholding penalties from progress payments helps enforce the law to
ultimately ensure contractors’ cooperation. Moreover, placing stipulations in the contract
provides notice to the contractor of his or her requirements before the contract is signed. Staff
therefore finds that the new requirements imposed on school districts as awarding bodies
constitute a new program or higher level of service within the meaning of article XIII B,
section 6.
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Apprenticeship Requirements (Lab, Code, §§ 1773.3 & 1777.5, subd (n))

The statutes require the awarding body to provide a copy of the contract award to the Division
of Apprenticeship Standards when apprentices will be used in the contract, and include
language in the contract regarding apprenticeship requirements.

Prior to 1975, Labor Code section 3098 stated:

An awarding agency whose public works contract falls within the
jurisdiction of Section 1777.5 shall, within five days of the award, send a
copy of the award to the Division of Apprenticeship Standards. ... Within
five days of a finding of any discrepancy regarding the ratio of apprentices
to journeymen, pursuant to the certificated fixed number of apprentices to
journeymen, the awarding agency shall notify the Division of
Apprenticeship Standards.'®

Section 3098 was renumbered to section 1773.3 in Statutes 1978, chapter 1249, with
substantially the same language. Therefore, the requirements existed prior to 1975 and no new
program or higher level of service is imposed.

Prior to 1975, Labor Code section 1777.5 stated in relevant part:

The body awarding the contract shall cause to be inserted in the contract
stipulations to effectuate this section. Such stipulations shall fix the
responsibility of compliance with this section for all apprenticeable
occupations with the prime contractor.'®?

This exact language was ultimately renumbered to subdivision (n) in Statutes 1999, chapter
903. Therefore, the requirements existed prior to 1975 and no new program or higher level of
service is imposed.

Take Cognizance of and Report Suspected Violations (Lab. Code, § 1726), Withhold Funds for
Civil Wage and Penalty Assessments (Lab. Code, § 1727), and Transmit Funds to Labor
Commissioner (Lab. Code, § 1742, subd. ()

These statutes require the awarding body to: 1) take cognizance of violations of the prevailing
wage laws in the course of the execution of the contract, and report any suspected violations to
the Labor Commissioner; 2) withhold any amounts necessary to satisfy a Civil Wage and
Penalty Assessment issued by the Labor Commissioner and receive from the contractor any
money withheld for such purpose by the contractor from the subcontractor; and 3) transmit
funds withheld in response to a civil wage and penalty assessment to the Labor Commissioner
upon receipt of a certified copy of a final order that is no longer subject to judicial review.

182 Statutes 1974, chapter 1095.
183 Statutes 1974, chapter 965.
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With regard to the awafding body’s role in reporting CPWL violations, prior to 1975, Labor
Code section 1726 stated:

The body awarding the contract for public work shall take cognizance of
violations of the prov151ons of this chapter comm1tted in the course of the
execution of the contract.’

The test claim statute, Statutes 2000, chapter 954, modified section 1726 to state in relevant
part: R

The body awarding the contract for public work shall take cognizance of
violations of the provisions of this chapter committed in the course of
execution of the contract, and shall promptly report any suspected
violations to the Labor Commissioner. (Emphasis added.)

Thus, there was a pre-existing requirement for awarding bodies to “take cognizance” of
violations, and this requirement does not impose a new program or higher level of service.
There is, however, a new requirement to “report” suspected violations to the Labor
Commissioner.

With regard to withholding funds from contractor payments for CPWL violations, prior to
1975, Labor Code section 1727 stated:

Before making payments to the contractor of money due under a contract
for public work, the awarding body shall withhold and retain therefrom all
amounts which have been forfeited pursuant to any stlpulatlon ina
contract for public work, and the terms of this chapter. But no sum shall
be withheld, retained or forfeited, except from the final payment, without a
full investigation by elther the Division of Labor Law Enforcement or by
the awarding body.'®

The test claim statute, Statutes 2000, chapter 954, modified section 1727, which states:

(a) Before making payments to the contractor of money due under a
contract for public work, the awarding body shall withhold and retain
therefrom any amounts required to satisfy any civil wage and penalty
assessment issued by the Labor Commissioner under this chapter. The
amounts required to satisfy a civil wage and penalty assessment shall not
be disbursed by the awarding body until receipt of a final order that is no
longer subject to judicial review.

(b) If the awarding body has not retained sufficient money under the
contract to satisfy a civil wage and penalty assessment based on a
subcontractor’s violations, the contractor shall, upon the request of the
Labor Commissioner, withhold sufficient money due the subcontractor
under the contract to satisfy the assessment and transfer the money to the
awarding body. These amounts shall not be disbursed by the awarding

184 Statutes 1937, chapter 90.
185 Statutes 1945, chapter 1431,
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body until receipt of a final order that is no longer subject to judicial
review.

Thus, the only change in the awarding body’s responsibility is to now withhold amounts
required to satisfy a civil wage and penalty assessment made by the Labor Commissioner,
rather than the previous requirement to withhold amounts forfeited pursuant to a stipulation in
the contract or for other violations of the CPWL, once a full investigation was conducted by
the Division of Labor Law Enforcement or by the awarding body.

In the same test claim statute, Statutes 2000, chapter 954, Labor Code section 1742 was added
to provide a hearing procedure for contractors or subcontractors to appeal a civil wage and
penalty assessment. Subdivision (f) of that section requires an awarding body that has
withheld funds in response to a civil wage and penalty assessment to transmit the withheld
funds to the Labor Commissioner, upon receipt of a certified copy of a final order that is no
longer subject to judicial review.

The Department of Industrial Relations argues that these are not new requirements, explaining
the historical and current processes as follows:

Prior to 1975, local agencies were required both to “take cognizance” of
violations and to withhold funds owed to contractors for prevailing wage
violations. Labor Code §§ 1726, 1727. If there were insufficient funds
available for withholding, then local agencies notified the Labor
Commissioner of the violation. The local agency, with the Labor
Commissioner’s assistance filed civil lawsuits against the offendlng
contractors. Id.

This obligation to report violations to the Labor Commissioner has not
changed. Enforcement of prevailing wage violations was removed from
local agencies as of 2001, Stats. 2000, ch. 954. In exchange for this
reduction in work for local agencies, the [L]egislature added a reporting
responsibility. .

Prior to 1975, local agencies withheld funds owed contractors. for
prevailing wage violations. Labor Code § 1727. This obligation did not
change after 1975. In 2000, as part of the overall change in enforcement,
private contractors had to withhold funds from offending subcontractors if
the local agency had not withheld sufficient funds. The local agency had
no role in this process. [Citations.]

... [TThe Labor Commissioner did not issue citations against contractors
prior to 1975. Local agencies did the bulk of the enforcement.

Currently, the Labor Commissioner does all the enforcement work, and
local agencies do no more than withhold funds when the Labor
Commlssmner informs them of violations. This is identical to local
agencies’ historic resgonmblhty to “take cognizance” of violations and
withhold payments.

186 Department of Industrial Relations corﬁments, submitted January 15, 2003, pages 16-17.
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Under the previous process, the awarding body would take cognizance of CPWL violations
pursuant to Labor Code section 1726, do its own investigations and enforcement, and withhold
any penalties from contractor payments pursuant to Labor Code section 1727, seeking
assistance from the Labor Commissioner as needed. Currently, according to the Department of
Industrial Relations, the Labor Commissioner does all the enforcement work, unless the
awarding body enforces the CPWL violations by voluntarily establishing a Labor Compliance
Program. Thus, the test claim statutes have shifted primary enforcement of the CPWL from
local agencies to the state, leaving awarding bodies the option to implement a Labor
Compliance Program. In addition, there is no substantive change in the requirement that
awarding bodies withhold funds from contractors for CPWL violations; the triggering
mechanism is now a civil wage and penalty assessment issued by the Labor Commissioner
 rather than the completion of an investigation by the Division of Labor Law Enforcement or by
the awarding body.

The Supreme Court has stated that a reimbursable “higher level of service” must result in an
increase in the actual level or quality of governmental services provided. 87 Here that has not
occurred. Rather, the test claim statute accomplishes a shift of responsibility from school
districts fo the state with regard to enforcement of the CPWL. And, although the district is left
with some minor responsibility for reporting suspected violations of the CPWL to the Labor
Commissioner and transmitting withheld funds at the appropriate time, this result constitutes
not a higher level of service but a lower level of service. With regard to withholding funds
from contractors for CPWL violations, there is no change in that level of service.

Based on the foregoing, staff finds that Labor Code sections 1726, 1727 and 1742,
subdivision (f), do not impose a new program or higher level of service on school districts.

Summary

Therefore, staff finds the activities listed below that are required of K-12 school districts or
community college districts when acting as an awarding body, constitute a new program or
higher level of service within the meaning of article XIII B, section 6, but only when triggered
by repair or maintenance to school facilities and property, pursuant to Education Code sections
17002, 17565, 17593 and 81601, when the project constitutes a public works project pursuant
to the CPWL, and when the project must be let to contract under the following circumstances:

1. For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and

a. for districts with an average daily attendance of less than 35,000, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
" total number of hours on the job exceeds 750, or the material cost exceeds
$21,000.

'87 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d
830, 835.
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2. For community college disn;icts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; ot '

b. for districts with full-time equivalent students of 15,00‘0 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000.

3. For any K-12 school district or community college district that is subject to the
UPCCAA, when a public project, as defined, is not an emergency as set forth in Public
Contract Code section 20113 or 20654, and the project cost will exceed $30,000.

Activities constituting a new program or higher level of service under the foregoing
circumstances:

» Perform the following tasks upon a request made to the awarding body by the public for
certified payroll records:

o send an acknowledgment to the requestor including the costs to be paid for
preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (c));

o obtain certified payroll records from the contractor, including specified
information in the request (Cal. Code Regs., tit. 8, § 16400, subd. (d));

o mark or obliterate the records to prevent disclosure of an individual’s private
information (Lab. Code, § 1776, subd. (e), Cal. Code Regs., tit. 8, § 16403,

subd. (b))

o provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3));
and

o retain copies of the records for at least 6 months (Cal. Code Regs., tit. 8,
§ 16403, subd. (a)).

»  Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Division of Apprenticeship Standards or the
Division of Labor Standards Enforcement. (Lab. Code, § 1776, subd. (g).)

» Insert in the contract stipulations regarding the contractor’s and subcontractor’s
obligations pursuant to Labor Code section 1776. (Lab. Code, § 1776, subd. (h).)

Issue 3: Do the test claim statutes or regulations impose costs mandated by the state
within the meaning of Government Code section 17514 and article XIII B,
section 6 of the California Constitution?

For these statutes to impose a reimbursable, state-mandated program, two additional elements
must be satisfied. First, the statutes must impose “costs mandated by the state” pursuant to
Government Code section 17514. Second, the statutory exceptions to reimbursement listed in
Government Code section 17556 cannot apply.

Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agency is required to incur as a result of a statute that mandates a new program or higher
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level of service. The claimant alleged in the original test claim “it is estimated that the district
has incurred, or will incur, in excess of $200 in staffing and other costs in excess of revenues
annually, for the period from July 1, 2000 through June 2002, to implement the new duties
mandated by the state, for which the district has not been reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain reimbursement.”"*?

Thus, there is evidence in the record, signed under penalty of perjury that the claimant will or
has incurred “costs mandated by the state.”

Government Code section 17556 states in relevant part that the Commission shall not find
costs mandated by the state if, after a hearing, the Commission finds:

(d) the local agency or school district has the authority to levy service
charges, fees, or assessments sufficient to pay for the mandated program
or increased level of service.

The increased level of service at issue is the preparation and copying of certified payroll
records under Labor Code section 1776, subdivisions (b) and (e). Subdivision (e) states “the
requesting party shall, prior to being provided the records, reimburse the costs of preparation
by ... the entity through which the request was made.” Subdivision (i) of that section provides
that the Director of the Department of Industrial Relations “shall adopt rules consistent with
the California Public Records Act ... and the Information Practices Act of 1977, ... governing
the release of these records, including the establishment of reasonable fees to be charged for
reproducing copies of records required by this section.” Section 16402 of those regulations
states: ' :

The cost of preparation to each contractor, subcontractor, or public entity
when the request was made shall be provided in advance by the person
seeking the payroll record. Such cost shall be $1 for the first page of the
payroll record and 25 cents for each page thereafter, plus $10 to the
contractor or subcontractor for handling costs. Payment in the form of
cash, check or certified money order shall be made prior to release of the
documents to cover the actual costs of preparation.

Thus, the Department has established “reasonable fees to be charged” of the requesting party
to cover the costs of preparation of the records. Construction of a statute by the administrative
officials charged with its enforcement or interpretation may not be controlling but is entitled to

18 On page 7 of Exhibit 6, “Second Declaration of William McGuire,” of the test claim
amendment filed July 31, 2003, claimant states:

To the extent that Clovis Unified School District commences a public
works project subject to Labor Code Section 1771.7, it is estimated that
Clovis Unified School District will incur in excess of $1,000, annually, in
staffing and other costs to implement these new duties mandated by the
state for which the district will not be reimbursed by any federal, state, or
local government agency, and for which it cannot otherwise obtain
reimbursement.
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great weight and will be followed unless it is clearly erroneous or unauthorized. '8 There is no
evidence in the record to show that the costs allowed by the Department’s regulation are not
sufficient to cover the actual costs of preparation of these payroll records.

In the ordinary sense, “preparation” is defined as “the act or process of preparing.”'*®

“Prepare” is defined as “to make ready in advance for a particular purpose, event or
occasion.””®! Based on these définitions, and absent any other information in the record, staff
finds that all activities leading up to getting the records ready to be released, including
reproduction and actually providing the records, are included in the fees that can be recovered
from the requesting party. Thus includes the following activities: :

* obtain certified payroll records from the contractor, including specified information
in the request (Cal. Code Regs., tit. 8, § 16400, subd. (c));

* send an acknowledgment to the requestor including notification of the costs to be
paid for preparing the records (Cal. Code Regs., tit. 8, § 16400, subd. (d));

» make the specified redactions (Lab. Code, § 1776, subd. (e), Cal. Code Regs.,
tit. 8, § 16403, subd. (b)) ; and

» provide copies of the records to the requestor (Lab. Code, § 1776, subd. (b)(3)).

Therefore, staff finds that a school district has authority to charge fees sufficient to pay for this
portion of the increased level of service, and Government Code section 17556, subdivision (d),
is applicable to deny reimbursement for those activities.

Staff finds the following remaining activities do impose costs mandated by the state, but only
- when such activities result from a public works project for repair or maintenance that must be
contracted for pursuant to the Public Contract Code:

= Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

= Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Division of Apprenticeship Standards or the
Division of Labor Standards Enforcement. (Lab. Code, § 1776, subd. (g).)

= Insert in the contract stipulations regarding the contractor’s and subcontractor’s
obligations pursuant to Labor Code section 1776. (Lab. Code, § 1776, subd. (h).)

Conclusion

Staff concludes that Labor Code section 1776, subdivisions (g) and (h), and section 16403,
subdivision (a), of the Department of Industrial Relations’ regulations constitute a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution, but only when those activities are triggered by projects for repair or
maintenance to school facilities and property, pursuant to Education Code sections 17002,

189 State Compensation Insurance Fund v. Workers’ Compensation Appeals Board (1995) 37
Cal. App.4™ 675, 683.

190 Webster’s I, New Collegiate Dictionary, 1999, page 873, column 1.
191 p1..
Ibid.
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17565, 17593 and 81601, when the project constitutes a public works project pursuant to the
CPWL, and when the project must be let to contract under the following circumstances:

L.

For K-12 school districts, when the project is not an emergency as set forth in Public
Contract Code section 20113; and '

a. for districts with an average daily attendance of less than 35,00_0, when the total
number of hours on the job exceeds 350; or

b. for districts with an average daily attendance of 35,000 or greater, when the
total number of hours on the job exceeds 750, or the material cost exceeds
$21,000. (Pub. Contract Code, § 20114.)

For community college districts, when the project is not an emergency as set forth in
Public Contract Code section 20654; and

a. for districts with full-time equivalent students of fewer than 15,000, when the
total number of hours on the job exceeds 350; or

b. for districts with full-time equivalent students of 15,000 or more, the total
number of hours on the job exceeds 750 hours or the material cost exceeds
$21,000. (Pub. Contract Code, § 20655.)

. For any K-12 school district or community college district that is subject to the

Uniform Public Contract Cost Accounting Act (UPCCAA), when a public project, as
defined, is not an emergency as set forth in Public Contract Code section 20113 or
20654, and the project cost will exceed $30,000."*> (Pub. Contract Code, § 22032.)

Only the following activities for the foregoing projects are reimbursable:

Retain copies of payroll records requested by the public and provided by the awarding
body for at least 6 months. (Cal. Code Regs., tit. 8, § 16403, subd. (a).)

Withhold penalties from contractor progress payments for noncompliance with Labor
Code section 1776, upon request of the Department of Industrial Relations’ Division of
Apprenticeship Standards or the Division of Labor Standards Enforcement. (Lab.
Code, § 1776, subd. (g).)

Insert in the contract st1pu1at10ns regarding the contractor’s and subcontractor’s
requirements pursuant to Labor Code section 1776. (Lab. Code, § 1776, subd. (h).)

None of the other test claim statutes, regulations or alleged executive orders that were pled
mandate a new program or higher level of service subject to article XIII B, section 6.

Recommendation

Staff recommends the Commission adopt this analysis to partially approve the test claim.

192 Prior to January 1, 2007, the dollar limit for public projects that could be performed by the
 district with its own forces was $25,000. '
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CPeople v. Oken
Cal.App.2.Dist.
THE PEOPLE, Plaintiff,
V.
HARRY OKEN et al,, Defendants; TONY
ALARCON, Appellant; EL MONTE SCHOOL
DISTRICT et al., Respondents.
Civ. No. 22496.

District Court of Appeal, Second District, Division 3,
California.
Apr. 17, 1958,

HEADNOTES |

(1) Appeal and Error § 41--Decisions Appealable--
Orders on Motion to Strike.

While an order striking a pleading is not ordinarily
appealable, the rule is otherwise where a cross-
complaint is directed against cross-defendants not
otherwise parties to the action.

(2) Pleading § 171--Amendment~-On Leave of Court.
An attempted incorporation of counts or causes of
action in an amended cross-complaint without leave
of court is ineffective and may not be treated as a part
of the pleading in the case.

See Cal.Jur.2d, Pleading, § 232; Am.Jur., Pleading,
§ 291.

(3) Schools § 56, 57--Buildings and Construction. -

A private citizen may not maintain an action for a
judgment declaring that the public interest and
necessity require the construction by a school district
of a school building and “the acquisition and
appropriation by said school district of a site upon
which said building may be erected within that
certain tract of land” described in the pleading;
where, when or how, if at all, a school district shall
construct school buildings is within the sole
competency of its governing board to determine.

(49) Eminent Domain § 11, 150(1)--Who May
Exercise Right-- IndividualsPleadings.

A private person seeking to exercise the right of
eminent domain must not only allege that he
proposes to devote the property sought to be acquired
to one of the public uses provided in Code Civ. Proc.
§ 1238, but must also make it appear that he is
authorized to devote the property to the public use in

Page 1

question or that he is a person authorized to
administer or have “charge of such use.”
See CalJur.2d, Eminent Domain, §§ 229, 282;

'Am.Jur., Eminent Domain, § 28.

(5) Pleading § 13--Subject Matter--Facts Judicially
Noticed.

An allegation by way of conclusion that the pleader
“is a person, competent and qualified to acquire the
real property” described in his pleading “as agent of
the state and/or person in charge of the uses” therein
set forth, should be disregarded, where the appellate
court judicially knows it is untrue. '

(6) Schools § 2--Legislative Power and Duty.

Const., art. X, §§ 5, 6, declaring that the Legislature
shall provide for “a system of common schools” and
“g public school system,” make the school system a
matter of state care and supervision; the term
“system” itself imports a unity of purpose as well as
entirety of operation, and the direction to the
Legislature to provide “a” system of common schools
means one system applicable to all common schools;
this duty, so far as the state has by the adoption of the
Constitution undertaken it, cannot be delegated to
any agency.

See Cal.Jur., Schiools, §§ 2, 4.

(7) Pleading § 254--Motion to Strike--Amended
Pleading. .

An amended cross-complaint was properly stricken
by the trial court where it wholly failed to state a
cause of action and was patently frivolous and sham.

(8) Pleading § 254--Motion to Strike--Amended
Pleading. '

Though there is no statutory provision for striking
complaints from the files as there is with respect to
sham or frivolous answers (Code Civ. Proc., § 453),a
court may, by virtue of its inherent power to prevent
frustration or abuse- of its' processes, strike a
purported complaint that fails to amend the previous
pleading, is not filed in good faith, is filed in
disregard of established procedural requirements, or
is otherwise violative of orderly judicial
administration.

SUMMARY

APPEAL from an order of the Superior Court of Los
Angeles County striking a third amended cross-
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complaint. Aubrey N. frwin, Judge. Affirmed.

COUNSEL

Alexander Ruiz and Manuel Ruiz, Jr., for Appellant.
Harold W. Kennedy, County Counsel (Los Angeles),
and Edwin P. Martin, Deputy County Counsel, for
Respondents.

PATROSSO, J. pro tem. ™"

FN* Assigned by Chairman of Judicial

Council.
This is an appeal by cross-complainant Tony Alarcon
from an order striking his third amended cross-
complaint as against the cross-defendants El Monte
School District and county of Los Angeles. (1) While
an order striking a pleading is not ordinarily
appealable, the rule is otherwise where, as here, the
cross-complaint is directed against cross-defendants
not otherwise parties to the action. (Trask v. Moore
(1944), 24 Cal.2d 365, 373 [149 P.2d 854].)

The action in which the cross-complaint was filed is
one instituted on behaif of the People of the State of
California by *458 the district attorney of Los

Angeles County against numerous defendants, .

including cross- defendant, alleged to be the owners
or occupants of properties within an area comprising
some 24 acres located in the county of Los Angeles
and commonly known as “Hick's Camp,” to abate a
public nuisance alleged to exist upon the properties
located therein by reason of the maintenance thereon
of dilapidated buildings and unsanitary conditions
therein more particularly described.

A demurrer having been sustained with leave to
amend to the original cross-complaint, appellant filed
a second amended cross-complaint containing four
separate causes of action. Demurrers interposed by
the respondents to the latter complaint were sustained
without leave to amend as to the first, second and
fourth cause of action thereof. Thereafter appellant
filed a third amended cross-complaint which was
stricken upon motion of the respondents as
hereinbefore stated.

The third amended cross-complaint, as is likewise
true of its predecessors, is in many respects a
remarkable document. It purports to incorporate
therein by reference, the first, second and fourth
causes of action of the second amended cross-
complaint to which, as previously stated, demurrers
had been sustained without leave to amend. It then
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alleges that the action is brought by the appellant “on
behalf of apprximately [sic] 35 persons similarly
situated, named defendants, in the second amended
complaint of nuisance on file herein, and also as
agent for the State of California, and the person in
charge of the public uses hereinafter set forth and
requested.” It then alleges that the El Monte School
District and numerous individually mamed cross-
defendants claim an interest in the property described
in Exhibit “A,” attached to the cross-complaint,
which apparently comprises a portion of the property
described in plaintiffs complaint, whereon are
located the conditions which are sought to be abated
as a public nuisance. It further alleges “that the public
interest and necessity require that the said property be
acquired by cross complainant as agent of the State of
California, as provided in gsection 1001 of the
California Civil Code. That cross complainant, Tony
Alarcon, is a person, competent and qualified to
acquire the real propetty and improvements thereon,
described herein, as agent of the State and/or person
in charge of the uses hereinafter set forth, That cross
complainant seeks to take and condemn private
property, to wit: Real Estate and improvements, for
the public uses hereinafter *459 set forth. That the
plaintiff and cross defendants, El Monte School

District, Emest Roll, District Attorney for Los’

Angeles County and the County of Los Angeles, are
public bodies within the purview of subsection 21 of
the section 1238 of the California Code of Civil
Procedure, ... to wit: To demolish, clear, abate or
remove buildings from the area known as ‘Hicks
Camp' and herein described in exhibit 'A,' for the
reason that the same are detrimental to the health,
safety and morals of the people, and because of
dilapidation, overcrowding, faulty arrangement or
design, or lack of ventilation or sanitary facilities of
the dwellings predominating in said area. That the
public interest and necessity require the construction
by the El Monte School District of a school building
and also the acquisition and appropriation by said
school district of a site upon which said building may
be erected within that certain tract of Iand
hereinabove described. In conjunction therewith, said
public interest and necessity require, that buildings,
dwellings and structures within said tract of land be
demolished, cleared, abated and/or removed, in the
interest of the health, safety and morals of the people,
because of dilapidation, overcrowding, faulty
arrangement or design, or lack of ventilation or
sanitary facilities of the dwellings therein, in a
manner that will be most compatible with the greatest
public good and the least private injury. ... That there
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is grave danger of the creation of a public nuisance,
unless the public uses herein referred to are provided
for and the public interest and necessity stated above
be adjuticated [sic).”

The cross-complaint closes with a prayer that the
cross-defendants be required to set forth the nature,
character, extent and value of their several estates or
interest in the parcels of real property sought to be
condemned and the severance damage, if any,
accruing thereto; that the value of each separate
interest or estate sought to be condemned and the
severance damages, if any, be ascertained, and that
upon payment to the defendants entitled to
compensation of the several amounts so ascertained,
the court make and enter a final order of
condemnation, “conveying to cross complainant, as
agent for the state, the properties for the public use
above set forth.”

We have ignored the allegations contained in the
first, second and fourth causes of action, contained in
the second .amended cross-complaint, which were
attempted to be incorporated *460 by reference in the
third amended cross-complaint in view of the fact
that the demurrers interposed to these causes of
action had, as noted, been sustained without leave to
amend. (2) The attempted incorporation of these
counts in the third amended cross-complaint without
leave of the court is ineffective and they may not be
treated as a part of the pleading in the case. (39
CalJur2d p. 339.) Moreover, without here
undertaking to set forth in detail the voluminous
allegations of said counts, we are completely satisfied
that the trial court properly sustained the demurrers
thereto without leave to amend. Each of these three
causes of action seemingly undertakes to state a
cause of action for monetary and injunctive relief
against the respondents upon some undiscernible
theory for damages which the cross-complainant and
others similarly situated allegedly will sustain if the
plaintiff prevails in its action to abate the nuisances
alleged to exist upon the properties owned by them.

(3) From the allegations of appellant's pleadings
which we have above summarized in some detail, it
would appear that the relief which he seeks thereby
as against the respondents is a judgment declaring
that the public interest and necessity require the
construction by the respondent El Monte School
District of a school building and “the acquisition and
appropriation by said school district of a site upon
which said building may be erected within that
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certain tract of land” in the cross-complaint
described. We know of no law, and none has been
called to our attention, which authorizes a private
citizen to maintain such an action. Where, when or
how, if at all, a school district shall construct school
buildings is a matter within the sole competency of
its governing board to determine. (Montebello
Unified School Dist. v. Keay (1942), 55 Cal.App.2d
839, 843-844 [131 P.2d 384].)

If, however, the third amended cross-complaint be
construed as one whereby appellant as a private
citizen seeks to acquire property for the purpose of
constructing and operating a public school, it is
likewise unauthorized by law. Section 1001 of the
Civil Code, upon which appellant assertedly seeks to
predicate his action, while authorizing any person, as
“an agent of the State” or as “a person in charge of
such use” to acquire private property under the power
of eminent domain for any of the public uses
provided in gsection 13238 of the Code of Civil
Procedure is wholly without application. (4) A
private person seeking to exercise the right of
eminent domain must not only allege that he
proposes to devote the *461 property sought to be
acquired to one of the public uses provided in section
1238, but it-must likewise be made to appear that he
is anthorized to devote the property to the public use
in question, or otherwise stated, that he is a person
authorized to administer or have “charge of such
use.” (Beveridge v. Lewis (1902), 137 Cal. 619, 621
[67 P. 1040.70 P. 1083, 92 Am.St.Rep, 188,58
L.R.A. 5811.) (5) While appellant alleges by way of

conclusion that he “is a person, competent and - -

qualified to acquire the real property” described in
his pleading “as agent of the State and/or person in
charge of the uses” therein set forth, the allegation
must be disregarded, because we judicially know it is
untrue. (Wilson _v. Loew's [Ine. (1956), 142
Cal.App.2d 183, 187-188 [298 P.2d 152].) (6) “The
constitution declares that the legislature shall provide
for a system of common schools,’ or, as expressed
elsewhere in the organic law, 'a public school
system.' ” (23 Cal.Jur. p. 18; Cal. Const., art. IX. §§
5-6.) “By these two sections, the constitution makes
the school system a matter of state care. and
supervision. The term 'system' itself imports a unity
of purpose as well as an entirety of operation, and the
direction to the legislature to provide 'a’ system of
common schools means one system which shall be
applicable to all the common schools. And this duty
to provide for the education of the children of the
state, so far as the state has, by the adoption of the
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constitution, undertaken it, cannot be delegated to

any agency.” (23 Cal.Jur. 21-22.) As said in Piper v. .

Big Pine School Dist., 193 Cal. 664, 669 [226 P.
926]: -

“It is in a sense exclusively the function of the state
which cannot be delegated to any other agency. The
education of the children of the state is an obligation
which the state took over to itself by the adoption of
the constitution. To accomplish the purposes therein
expressed the people must keep under their exclusive
control, through their representatives, the education
of those whom it permits to take part in directing the
affairs of state,”

From the allegations of the cross-complaint, it
affirmatively appears that “(i)n this case it is the
school district, acting through its governing board,
that is the agent of the State in charge of the use for
which the land was sought” (Montebello Unified
School Dist. v. Keay, supra.)

(D) The third amended cross-complaint wholly fails
to state a cause of action and is patently frivolous and
sham. *462 It was therefore properly stricken by the

trial court. (8) As said by this court in Nea/ v. Bank of

America (1949), 93 Cal.App.2d 678, 682-683 [209
P.2d 825]:

“It may be conceded that there is no statutory
provision for striking complaints from the files, as
there is in respect to sham or frivolous answers.
(Code Civ. Proc., § 453.)However, the courts have
inherent power, by summary means, to prevent
frustration, abuse, or disregard of their processes. (41
Am.Jur. §§ 346, 347, p. 527; anno., 13 Am.St.Rep.
640.) ... In Santa Barbara County v. Junssens, 44
Cal.App. 318 [186 P. 372], it was held that an order
striking an amended cross-complaint from the files
‘was within the jurisdiction of the trial court, and
presumably correct in the absence of error disclosed
by the record. The fundamental principle running
through the cases is that a court is not required to
tolerate a purported amended complaint which fails
to amend the previous pleading, is not filed in good
* faith, is filed in disregard of established procedural
requirements, or is otherwise violative of orderly
judicial administration. ... It cannot be doubted that
the court had jurisdiction to strike plaintiff's amended
complaint on the ground that it was frivolous and a
sham and the order clearly was not an abuse of
discretion.” ‘
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The order appealed from is affirmed.

Shinn, P. J., and Wood (Parker), J., concurred.

A petition for a rehearing was denied May 7, 1958,
and appellant's petition for a hearing by the Supreme
Court was denied June 11, 1958. Carter, J., was of the
opinion that the petition should be granted. *463

Cal. App.2.Dist.
People v. Oken
159 Cal.App.2d 456,324 P.2d 58

END OF DOCUMENT
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MSouthern California Labor Management Operating
Engineers Contract Compliance Committee v. Aubry
Cal.App.1.Dist.

SOUTHERN CALIFORNIA LABOR
MANAGEMENT OPERATING ENGINEERS
CONTRACT COMPLIANCE COMMITTEE,

Plaintiff and Appeliant,
v.
LLOYD W. AUBRY, JR., as Director, etc.,
Defendant and Respondent.
No. A074161.

Court of Appeal, First District, Division 4, California.
Mar, 31, 1997.

SUMMARY

The trial court denied plaintiff's petition for a
peremptory writ of mandate seeking to direct the
Director of the Department of Industrial Relations of
the State of California to find that a dam project was
subject to the state's prevailing wage law (Lab. Code,
'§ 1720 et seq.), rather than the federal Davis-Bacon
Act (40 U.S.C., § 276a(a)). (Superior Court of the
City and County of San Francisco, No. 974794,
William J. Cahill, Judge.)

The Court of Appeal affirmed the judgment, holding
that the trial court properly denied the writ petition,
Lab. Code, § 1773.5, provides that the Director of the
Department of Industrial Relations “may establish
rules and regulations for the purpose of carrying out
this chapter, including ... the responsibilities and
duties of awarding bodies under this chapter.” Under
Cal. Code Regs., tit. 8. §§ 16000, 16001, subd. (a),
and 16001, subd. (b), federally funded projects
controlled by, carried out by, and awarded by the
federal government are not subject to the prevailing
wage law, even if it requires a higher wage than the
Davis-Bacon Act. In this case, the awarding body
was an agency of the federal government. Under the
“Local Cooperation Agreement,” the federal agency
was given ultimate authority over construction,
financial audits, paying construction companies, and
determining that the project was complete, Since the
project was controlled by a federal awarding body,
the prevailing wage law did not apply under the
regulations, which were valid inasmuch as they were

consistent with case law and the prevailing wage law
statutes. The court further held that the director did
not violate the California Constitution (Cal. Const.
art. III, § 3.5) by refusing te enforce a statute on
constitutional or preemption grounds. (Opinion by
Hanlon, J., with Anderson, P. J., and Reardon, J.,
concurring.)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b, 1c, 1d) Public Works and Contracts § 6--
Contracts-- Contractors' Rights and Liabilities--State
Prevailing Wage Law--As Preempted by Federal
Davis-Bacon Act.

The trial court properly denied a writ petition that
would have directed the Director of the Department
of Industrial Relations of the State of California to
find that a dam project was subject to the state's

prevailing wage law (Lab. Code, § 1720 et seq.),
rather than the federal Davis-Bacon Act (40 U.S.C., §

276a(a)). Lab. Code, § 1773.5, provides that the
director “may establish rules and regulations for the
purpose of carrying out this chapter, including ... the
responsibilities and duties of awarding bodies under
this chapter.” Under Cal. Code Regs., tit. 8, §§
16000, 16001, subd. (a), and 16001, subd. (b),
federally funded projects controlled by, carried out
by, and awarded by the federal .government are not
subject to the prevailing wage law, even if it requires’
a higher wage than the Davis-Bacon Act, In this case,
the awarding body was an agency of the federal
government. Under the “Local Cooperation
Agreement,” the federal agency was given ultimate
authority over construction, financial audits, paying
construction companies, and determining that the
project was complete. Since the project was
controlled by a federal awarding body, the prevailing
wage law did not apply under the regulations, which
were valid inasmuch as they were consistent with
case law and the prevailing wage law statutes.

[See 2 Witkin, Summary of Cal. Law (9th ed. 1987)
Agency, § 331.]

(2) Statutes § 29--Construction--Language--
Legislative Intent.

A fundamental rule of statutory construction is that a
court should ascertain the intent of the Legislature so
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as to effectuate the purpose of the law. In construing
a statute, the court's first task is to look to the
language of the statute itself. When the language is
clear and there is no uncertainty as to the legislative
intent, the court looks no further and simply enforces
the statute according to its terms. The court is
required to give effect to statutes according to the
usual, ordinary import of the langnage employed in
framing them. If possible, significance should be
~ given to every word, phrase, sentence, and part of an
act in pursuance of the legislative purpose. When
used in a statute, words must be construed in context,
keeping in mind the nature and obvious purpose of
the statute where they appear. Moreover, the various
parts of a statutory enactment must be harmonized by
considering the particular clause or section in the
context of the statutory framework as a whole. An
overriding principle in this area is that the individual
portions of a statute should be harmonized with the
body of law of which it forms a part. The object that
a statute seeks to achieve is of primary importance in
statutory interpretation.

(3a, 3b) Public Works and Contracts § 6--Contracts--
Confractors' Rights and Liabilities--State Prevailing
Wage Law and Federal Davis-Bacon Aci-- Purpose.
The overall purpose and object of California's
prevailing wage law (Lab. Code. § 1720 et seq.) is to
benefit and protect employees on public works
projects. This general objective subsumes within it a
number of specific goals: to protect employees from
substandard wages that might be paid if contractors
could recruit labor from distant cheap-labor areas; to
permit union contractors to compete with nonunion
contractors; to benefit the public through the superior
efficiency of well-paid employees; and to
compensate nonpublic employees with higher wages
for the absence of job security and employment
benefits enjoyed by public employees. The overall
purpose and object of the federal Davis-Bacon Act
(40_U.S.C. § 276a(a)) is to protect local wage
standards by preventing contractors from basing their
bids on wages lower than those prevailing in the area.
The state's prevailing wage law and the Davis-Bacon
Act each carry out a similar purpose. Read as a unit,
they set out two separate, but parallel, systems
regulating wages on public contracts. The prevailing
wage law covers state contracts and the Davis-Bacon
Act covers federal contracts,

@ Adminlistrative Law § 117--Judicial Review and

Relief--Scope and Extent of Review--Arbitrary,
Capricious, or Unreasonable Action.

An agency's regulation will not be set aside unless it
is inconsistent with a statute, arbitrary, capricious,
unlawful, or contrary to public policy. An agency's
construction of statutes will generally be followed
unless it is clearly erroneous.

(5) Constitutional Law § 34--Distribution of
Governmental Powers--Conflicts Between Federal
and State Powers--Preemption.

The supremacy clause (U.S. Const., art. VI) may
entail preemption of state law either by express
provision, by implication, or by a conflict between
federal and state law. Even where Congress has not
completely displaced state regulation in a specific
area, state law is nullified to the extent that it actually
conflicts with federal law. Such a conflict arises
when compliance with both federal and state
regulations is a physical impossibility. Further, there
are situations in which state regulation, although
harmonious  with  federal regulation, must
nevertheless be invalidated under the supremacy
clause. However, despite the variety of opportunities
for federal preeminence, courts have never assumed
lightly that Congress has derogated state regulation,
but instead have addressed claims of preemption with
the starting presumption that Congress does not
intend to supplant state law.

(6) Labor § 10--Regulation of Working Conditions--
Minimum Wage and Prevailing Wage Law.

Minimum wage laws fall under the same
classification as valid regulation of the employment
relationship under state police powers. The prevailing
wage law (Lab. Code, § 1720 et seq.) is not a
minimum wage law. :

(D Administrative Law § 10--Administrative
Construction and Interpretation of Laws--Department
of Industrial Relations' Authority to Determine
Project Not Subject to Prevailing Wage Law.

In a mandamus proceeding to determine whether the
Director of the Department of Industrial Relations of
the State of California properly determined that a
dam project was not subject to the state's prevailing

‘wage law (Lab. Code, § 1720 et seq.), the director did

not violate the California Constitution by refusing to
find a public works to exist based on a perceived fear
of unconstitutionality or conflict with federal law.
Under Cal. Const., art. III, § 3.5, an administrative
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agency has no power to refuse to enforce a statute on
the grounds it is unconstitutional or conflicts with
federal law, until an appellate court has so held.
However, the California Supreme Court has held that
the purpose of Cal. Consgt., art. TII. § 3.5, was to
prevent agencies from using their own interpretation
of the Constitution or federal law to thwart the
mandates of the Legislature, and cannot reasonably
be construed to place a restriction on the authority of
the Legislature to limit the scope of its own
enactments. By limiting the implementation of a
statute as directed by the Legislature, an agency
neither declares it unenforceable, nor refuses to
enforce it. Far from thwarting the Legislature's
mandate, such action fulfills it. The director's
administrative decisions in the present case were
proper interpretations of the prevailing wage law
within the scope of the Supreme Court's opinion.

COUNSEL
:Carroll & Scully, Donald C. Carroll and Charles P.
-Scully II for Plaintiff and Appellant.
John M. Rea and Gary J. O'Mara for Defendant and
Respondent. *877
HANLON, J.

Plaintiff and appellant Southern California Labor
Management  Operating  Engineers  Contract
Compliance Committee (appellant) appeals from a
judgment denying its petition for a peremptory writ
of mandate directing defendant and respondent Lloyd
W. Aubry, Jr. as Director of the Department of
Industrial Relations of the State of California
(respondent) to set aside his outstanding decision and

‘issue a new determination that the Seven Oaks Dam~ -

project is a public works subject to the California
prevailing wage law (Lab. Code, §§ 1771, 1720-
1781) (hereinafter referred to as PWL) rather than
Davis-Bacon Act, 40 United States Code section
276a(a), which is the federal prevailing wage law
(hereinafier referred to as DBA).

Appellant contends: (1) the PWL applies even
though the construction contract for the dam project
was “awarded” by an agency of the federal
government, and (2) respondent acted beyond its
power by refusing to enforce a statute on
constitutional or preemption grounds. We affirm.

L. Statement of Facts

Seven QOaks Dam project is a part of the Santa

Ana River Mainstem, including Santiago Creek,
California Flood Control Project. Construction of the
complete flood control project is governed by a local
cooperation agreement among the Department of the
Army, Orange County Flood Control District, San
Bernardino County Flood Control District and
Riverside County Flood Control and Water
Conservation District, which was executed in 1989.
As a group the involved counties are denominated as
“sponsors.”

Relevant provisions of the local cooperation
agreement are as follows:

The maximum allowable cost of the flood
control project is set at $1,536,000,000. At the time
of the execution of the agreement, total costs were
estimated at $1,293,000,000 and the sponsors' cash
contribution at $63,700,000. In addition, “sponsors
shall provide all lands, easments [sic], rights-of-way,
excavated material disposal areas, and - perform
relocations  (excluding railroad bridges and
approaches thereto) required for construction of the
[flood control] project.” The total contribution of the
sponsors cannot exceed 50 percent or be less than 25
percent. During construction the sponsors shall
provide a cash contribution of 5 percent of the total
cost. No federal funds may be used to mest the
sponsors' share, unless expressly authorized by
statute. The federal government shall audit the
sponsors' records and issue a final accounting which
is binding on the sponsors. All funds contributed by
the federal government and sponsors shall be placed
in *878 an escrow account. The federal government
shall pay the costs of construction from funds in such
account.

Basic contractual “obligations of the parties”
include the following: A. “The [Federal]
Government, subject to and using funds provided by
the Sponsors and funds appropriated by the Congress,
shall expeditiously construct the [Flood Control]
Project (including alterations or relocations of
railroad bridges and approaches thereto) applying
those procedures usually followed or applied in
Federal projects, pursuant to Federal laws,
regulations, and policies. The sponsors shall be
afforded the opportunity to review and comment on
all contracts, including relevant plans, specifications
and special provisions prior to the issuance. of
invitations for bids. The. Sponsors also shall be
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afforded the opportunity to review and comment on
all modifications and change orders prior to the
issuance to the Contractor of a Notice to Proceed for
such modification or change order unless an
emergency exists or immediate action is required, in
which case the [Federal] Governmment will direct the
change without review by the Sponsors. The
[Federal] Government will consider the views of the
Sponsors, but award of the contracts including
change orders and performance of the work
thereunder shall be exclusively within the control of
the [Federal] Government.”

The term “contracting officer” is defined in the
agreement as “the Commander of the U.S. Army
Engineer District, Los Angeles, or his designee.”
Regarding “construction, phasing and management,”
“[tlhe contracting officer shall consider the
recommendations of the [sponsors] in all matters
relating to the [Flood Control] Project, but the
Contracting Officer, having ultimate responsibility
for construction of the Project, has complete
discretion to accept, reject, or - modify the
recommendations.”

Sponsoring counties shall hold and save the
federal government free from all damages “except for
damages due to the fault or negligence of the
[Federal] Government or its contractors.” If
hazardous substances are found in the area of the
flood control project, the federal government “shall,
after consultation with the Local Sponsors, but in its
sole discretion, determine” what action to take. The
sponsors agree to comply with all applicable federal
and state laws and regulations. Some laws are
specifically listed, but no mention is made of the
California PWL or the federal DBA.

The final relevant provision of the local
cooperation agreement is: “When the [Federal]
Government determines that a feature or phase of the
[Flood Control] Project is complete and appropriate
for operation and maintenance by a Sponsor or
Sponsors, the [Federal] Government shall turn the
completed feature or phase over to the responsible
Sponsor or Sponsors ....” *879

Pursuant to the local cooperation agreement, on
March 29, 1994, the United States Army Engineer
District-Los Angeles entered into a contract with
CBPO of America, Inc., for construction of the Seven

Oaks Dam and Appurtenances. Total estimated cost
for the project was $167,777,000. The contract for
the Seven Oaks Dam specifically provides that
“laborers and mechanics employed or working upon
the site of the work” will be paid in accordance with
the DBA.

11, Applicability of PWL

(1a) Appellant contends that the PWL applies
even though the construction contract for the Seven
Oaks Dam project was “awarded” by an agency of
the federal government. This contention lacks merit.

The core of the PWL is Labor Code section
1771™ | which provides in pertinent part: “Except
for public works projects of one thousand dollars
($1,000) or less, not less than the general prevailing
rate of per diem wages for worl of a similar character
in the locality in which the public work is performed,
and not less than the general prevailing rate of per
diem wages for holiday and overtime work fixed as
provided in this chapter, shall be paid to all workers
on public works.” Under PWL respondent determines
the general prevailing rate. (§§ 1770, 1773, 1773.6.)

FN1 Unless otherwise stated all citations to
California statutes are to the Labor Code.

DBA provides in pertinent part: “The advertised
specifications for every contract in excess of $2,000,
to which the United States or the District of
Columbia is a party, for construction ... of public
buildings or public works of the United States or the
District of Columbia within the geographical limits of
the States of the Union or the District of Columbia,
and which requires or involves the employment of
mechanics and/or laborers shall contain a provision
stating the minimum wages to be paid various classes
of laborers and mechanics which shall be based upon
the wages that will be determined by the Secretary of
Labor to be prevailing for the corresponding classes
of laborers and mechanics employed on projects of a
character similar to the contract work in the city,
town, village, or other civil subdivision of the State in
which the work is to be performed ....” (40 U.S.C. §

276a(a).)

Other California code sections which define
when PWL applies are the following.
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Section 1720 provides in pertinent part: “As used
in this chapter, 'public works' means; *880

“(a) Construction, alteration, demolition, or
repair work done under contract and paid for in
whole or in part out of public funds, except work
done directly by any public utility company pursuant
to order of the Public Utilities Commission or other
public authority.

“(b) Work done for irrigation, utility,
reclamation, and improvement districts, and other
districts of this type. 'Public work' shall not include
the operation of the irrigation or drainage system of
any irrigation or reclamation district, except as used
in Section 1778 relating to retaining wages.

“(c) Street, sewer, or other improvement work
-done under the direction and supervision or by the
authority of any officer or public body of the state, or
“of any political subdivision or district thereof,
whether the political subdivision or district operates
under a freeholder's charter or not.”

Section 1720.2 provides in pertinent part: “For
the limited purposes of Article 2 (commencing with
Section 1770) of this chapter, 'public works' also
means any construction work done under private
_contract when all of the following conditions exist:
[1] (a) The construction coniract is between private
persons. [f] ... [} (c) Either of the following
conditions exist: [{] (1) The lease agreement between
the lessor and the state or political subdivision, as
lessee, was entered into prior to the construction
contract. []] (2) The construction work is performed
according to plans, specifications, or criteria
furnished by the state or political subdivision, and the
lease agreement between the lessor and the state or
political subdivision, as lessee, is entered into during,
or upon completion of, the construction work.”

Section 1720.3 provides: “For the limited
purposes of Article 2 (commencing with Section
1770), ‘public works' also means the hauling of refuse
from a public works site to an outside disposal
location, with respect to contracts involving any state
agency, including the California State University and
the University of California.” Section 1720.4 covers
work on nonprofit installations performed by
volunteer labor.

Section 1721 provides: “ 'Political subdivision'
includes any county, city, district, public housing
authority, or public agency of the state, and
assessment or improvement districts.”

Section 1722 provides: “ 'Awarding body' or
'body awarding the contract’ means department,
board, authority, officer or agent awarding a contract
for public work.”

Section 1724 provides: “ 'Locality in which
public work is performed’ means the county in which
the public work is done in cases in which the *881
contract is awarded by the State, and means the limits
of the political subdivision on whose behalf the
contract is awarded in other cases.”

Section 1740 provides: “Notwithstanding any
other provision of this chapter or any other law of
this State, except limitations imposed by the
Constitution, the legislative body of a political
subdivision which has received or is to receive a loan
or grant of funds from the Federal Government or a
federal department or agency for public works of that
political subdivision, may provide in its call for bids
in connection with such public works that all bid
specifications and contracts and other procedures in
connection with bids or contracts shall be subject to
modification to comply with revisions in federal
minimum wage schedules without the necessity of
republication or duplication of other formal statutory
requirements.”

Section 1775 provides in pertinent part: “The
contractor shall, as a penalty to the state or political
subdivision on whose behalf the contract is made or
awarded, forfeit not more than fifty dollars ($50) for
each calendar day, or portion thereof, for each worker
paid less than the prevailing rates as determined by
the director for the work or craft in which the worker
is employed for any public work done under the
contract by him or her or by any subcontractor under
him or her.”

Section 1777 provides: “Any officer, agent, or
representative of the State or of any political
subdivision who wilfully violates any provision of
this article, and any contractor, or subcontractor, or
agent or representative thereof, doing public work
who neglects to comply with any provision of section
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1776 is guilty of a misdemeanor.”

Section 1777.7 provides in pertinent part: “(d)
Any funds withheld by the awarding body pursuant
to this section shall be deposited in the General Fund
if the awarding body is a state entity, or in the
equivalent fund of an awarding body if the awarding
body is an entity other than the state.”

Sections 1779 and 1780 make it a misdemeanor
to charge or collect fees with respect to the
employment of persons on public works. The state,
political subdivisions and contractors are mentioned
in the sections; the federal government is not.

(2) “A fundamental rule of statutory construction
is that a court should ascertain the intent of the
Legislature so as to effectuate the purpose of the law
.... In construing a statute, our first task is to look to
the language of the statute itself... When the
language is clear and there is no uncertainty as to the
legislative intent, we look no further and simply
enforce the statute *882 according to its terms.... [{]

. 'We are required to give effect to statutes
“according to the usual, ordinary import of the
language employed in framing them.“ ...' .. ' "If
possible, significance should be given to every word,
phrase, sentence and part of an act in pursuance of
the legislative purpose.* ... "When used in a statute
[words] must be construed in context, keeping in
mind the nature and obvious purpose of the statute
where they appear.” ... Moreover, the various parts of
a statutory enactment must be harmonized by
considering the particular clause or section in the
context of the statutory framework as a whole ....' ”
(DuBois v. Workers' Comp. Appeals Bd. (1993) S
Cal.4th 382, 387-388 [20 Cal.Rpir.2d 523. 853 P.2d
978], citations omitted.)

“[Aln overriding principle in this area is that the
individual portions of a statute should be harmonized
.. with the body of law of which it forms a part.
[Citations.]” (United Public Emplovees v. Public

- Employment Relations Bd._(1989) 213 Cal. App.3d.

1119, 1127 [262 Cal.Rptr. 158].) “The object that a
statute seeks to achieve is of primary importance in
statutory  interpretation. [Citations.]”  (Lusardi
Construction Co. v. Aubry (1992) 1 Cal.4th 976, 987
[4 Cal.Rptr.2d 837. 824 P.2d 6431.)

(3a) The overall purpose and object of

California's PWL “is to benefit and protect

~ employees on public works projects. This general

objective subsumes within it a number of specific
goals: to protect employees from substandard wages
that might be paid if contractors could recruit labor
from distant cheap-labor areas; to permit union
contractors to compete with nonunion contractors; to
benefit the public through the superior efficiency of
well-paid employees; and to compensate nonpublic
employees with higher wages for the absence of job
security and employment benefits enjoyed by public
employees. [Citations.]” (Lusardi Construction Co. v.
Aubry, supra, 1 Caldth at p. 987:Independent
Roofing Contractors v. Department of Industrial
Relations (1994) 23 Cal. App.4th 345, 356 [28
Cal Rptr.2d 5501.) '

The overall purpose and object of DBA is “ 'to
protect local wage standards by preventing
contractors from basing their bids on wages lower
than those prevailing in the area.' [Citation.] ... [TThe
Act was intended to combat the practice of 'certain
itinerant, irresponsible contractors, with itinerant,
cheap, bootleg labor, [who] have been going around
throughout the country » picking® off a contract here
and a contract there.! The purpose of the bill was
'simply to give local labor and the local contractor a
fair opportunity to participate in this building
program. [Citation.]” (Universities Research Assn. v.
Coutu (1981) 450 U.S. 754, 773-774 [101 S.Ct. 1451,
1463, 67 L.Ed.2d 6621.)

(1b),(3b) The PWL and DBA ‘each carry out a

similar purpose. DBA specifically provides that it - -

only applies to contracts “to which the United *883
States or the District of Columbia is a party.” The
PWL does not contain a specific clause limiting it to
contracts to which the state of California or a political
subdivision thereof is a party. However, the overall
effect of the various code sections which constitute
the PWL is to exclude contracts of the federal
government., Thus, sections 1720, subdivision (c),
1720.2, 1720.3 and 1724 refer to construction jobs
under the supervision of state entities while the
sections assessing penalties for violating the PWL
only mention state entities (§§ 1775, 1777, 1779). No
sections, either individually or collectively, mandate
that contracts awarded by, or construction jobs under
the supervision of, federal authorities are subject to
the PWL. In fact, the only mention of the federal
government refers to a federal wage law (§ 1740).
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Read as a unit PWA and DBA set out two separate,
but parallel, systems regulating wages on public
contracts. The PWL covers state contracts and DBA
covers federal contracts.

Respondent has long agreed with this
interpretation of the statutes.Section 1773.5 provides:
“The Director of Industrial Relations may establish
rules and regulations for the purpose of carrying out
this chapter, including, but not limited to, the
responsibilities and duties of awarding bodies under
this chapter.”

One such regulation is California Code of
Regulations, title 8, section 16001, entitled “Public
Works Subject to Prevailing Wage Law,” which
provides: “Federally Funded or Assisted Projects.
The application of state prevailing wage rates when
higher is required whenever federally funded or
assisted projects are controlled or carried out by
California awarding bodies of any sort.” (Cal. Code
Regs., tit, 8, § 16001, subd. (b).)

Other pertinent regulations are as follows:
“Awarding body” is defined as: “Any state or local
government agency, department, board, commission,
burean, district, office, authority, political
subdivision, regional district officer, employee, or
agent awarding/letting a contract/purchase order for
public works.” (Cal. Code Reps.. tit. 8, §
16000.)*Public Funds. Includes state, local and/or
federal monies.” (Cal. Code Regs. ftit. 8§, §
16000.)“General Coverage. State prevailing wage
rates apply to all public works contracts as set forth
in Labor Code Sections 1720, 1720.2, 1720.3,
1720.4, and 1771.” (Cal. Code Regs., tit. 8, § 16001,
subd. (a).)

Thus under the regulations, federally funded
projects controlled by, carried out by, and awarded
by the federal government are not subject to PWL,
even if it requires a higher wage than DBA. Nothing
in the two administrative cases of respondent, cited
by appellant, contradicts the regulations because
neither case involved the federal government. (Public
Works *884 Coverage Case No. 91-056, Southern
Cal. Regional Rail Authority Lease of Union Pacific
Righi-of-Way, Decision on Appeal, Nov. 30, 1993
and Public Works Case No. 96-006, Department of
Corrections, Community Correctional Facilities, June
11, 1996.)

(4) An agency's regulation “will not be set aside
unless it is inconsistent with the statute, arbitrary,
capricious, unlawful or contrary to public policy.
[Citation.}” (Pipe Trades Dist. Council No. 5] v.
Aubry (1996) 41 Cal.App.4th 1457, 1466 [49
Cal.Rptr.2d 208].) An.agency's “construction of
statutes will generally be followed unless it is clearly
erroneous, [Citation.]” (United Public Employees v.
Public Employment Relations Bd., supra, 213
Cal.App.3d atp. 1125))

(1¢) To determine if respondent's regulations are
valid interpretations of the statutes, we look to cases
construing the PWL, DBA and related statutes,
particularly those which involve the question of
preemption by federallaw. (5) “[Tlhe Supremacy
Clause, U.S. Const., Art. VI, may entail pre-emption
of state law either by express provision, by
implication, or by a conflict between federal and state
law. [Citations.] And yet, despite the variety of these
opportunities for federal preeminence, we have never
assumed lightly that Congress has derogated state
regulation, but instead have addressed claims of pre-
emption with the starting presumption that Congress
does not intend to supplant state law. [Citation.]”
(New York Blue Cross v. Travelers ins. (1995) 514
U.S. 645,  [115 S.Ct. 1671, 1676, 131 L.Ed.2d
695. 7041; see also Greater Westchester Homeowners
Assn. v. City of Los Angeles (1979) 26 Cal.3d 86, 93-
94 [160 Cal.Rptr. 733, 603 P.2d 1329].)

“Even where Congress has not completely
displaced state regulation in a specific area, state law
is nullified to the extent that it actually conflicts with
federal law. Such a conflict arises when 'compliance
with both federal and state regulations is a physical
impossibility,' [citation] ....” (Hillsborough County v.
Automated Medical Labs.(1985) 471 U.S. 707, 713
[105 S.Ct. 2371, 2375, 85 L.Ed.2d 714].) Further, “...
there are situations in which state regulation,
although harmonious with federal regulation, must
nevertheless be invalidated under the Supremacy
Clause.” (De Canas v. Bica (1976) 424 U.S, 351, 356
[96 S.Ct. 933, 937, 47 L.Ed.2d 43].)

In Commissioner of Labor and Ind. v. Boston
Housing Auth. (1963) 345 Mass. 406 188 N.E.2d
150, 157-1581, the highest court in Massachusetts
held that under the rules of preemption a federal
agency operating a housing project in Boston
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pursuant to federal regulations was not subject to a
state prevailing wage law. Thus, in order to avoid a
serious constitutional problem it interpreted the state
law as not intended by the Legislature to require *885
action by the federal agency in conflict with proper
explicit budgetary requirements of a federal law. The
court reasoned, “The intention to coerce such a head
on conflict with Federal authority is not lightly to be
attributed to the Legislature, which must be taken to
have known the existing law relating to housing
projects receiving [federal] contributions.”

Gartrell Const. Inc. v. Aubry (9th Cir. 1991) 940
F.2d 437, 438-439 {131 AL R.Fed. 7731 held that a
private contractor performing work for the federal
government on federal property was not required to
obtain a California contractor's license, because he
complied with the parallel federal “responsibility”
regulations for contractors. The state law was
preempted by the “similar” federal requirements. To
same effect see Airport Const. and Materials, Inc. -v.
Bivens (1983) 279 Ark. 161 [649 S.W.2d 830, 832].

California Comm'n v. United States (1958) 355
U.S. 534, 540, 545-546 [78 S.Ct. 446, 450-451, 453-
-454, 2 1, Ed.2d 4701, held that California statutes and
regulations regarding rates for shipping freight could
not be applied to federal procurement officials
because “Congress has provided a comprehensive
policy governing procurement.” (/d. at p. 540.)In
reaching its holding the nation's highest court quickly
distinguished certain types of state laws. “We lay to
one side these cases which sustain nondiscriminatory
state taxes on activities of contractors and others who
do business for the United States, as their impact at
most is to increase the costs of the operation.
[Citations.] We also need do no more than mention
cases where, absent a conflicting federal regulation, a
State seeks to impose safety or other requirements on
a contractor who does business for the United
States.” (Id. at p. 543 [78 S.Ct. at p. 4521) (6)
Minimum wage laws fall under the same
classification as valid regulation of the employment
relationship under state police powers.(De Canas v.
Bica. supra, 424 U.S, at pp. 356-357 [96 S.Ct. at pp.
936-937].) The PWL is not a minimum wage law,
however. (San Francisco Labor Council v. Regents of
University of California (1980) 26 Cal.3d 785, 790
[163 Cal.Rptr. 460, 608 P.2d 277]).

(1d) Hull v. Dutton (11th Cir. 1991) 935 F.2d

1194, 1196-1198, held that a state agency which ran a
switching railroad as a private carrier was subject to
the Railway Labor Act and such federal law
preempted a state law establishing bonus payments
for certain state employees.

Chamber of Commerce of U.S. v. Bragdon (9th
Cir. 1995) 64 F.3d 497, 504 held that the National
Labor Relations Act preempted a Contra Costa
County ordinance which established a prevailing
wage law for “wholly private construction projects.”
In contrast, People v. Hwang (1994) 25 Cal.App.4th
1168, 1172, 1181-1182 [31 Cal.Rptr.2d 61], held that
PWL was not preempted by the National Labor
Relations Act as to a public works contract between a
private contractor and county school district. *886

Drake v. Molvik & Olsen Elec., Inc. (1986) 107
Wn.2d 26 {726 P.2d 1238}, held that the Washington
prevailing wage law governed a “federally-funded
construction project by the Seattle Housing
Authority” and was not preempted by DBA. (To
same effect see Siuslaw Concrete Const. v. Wash.,
Dept. of Transp. (Sth Cir. 1986) 784 F.2d 952, 953-
954, 959 Jinvolving a state-run training program
which might be exempt under the provision of
DBAL)

Metropolitan Water Dist. v. Whitsett (1932) 215
Cal. 400, 408, 417 [10 P.2d 7511 upheld the

constitutionality of PWL, in part “on the theory that
the state as the employer having full conirol of the
terms and conditions under which it will contract
may, through' “its . legislatures, and within
constitutional limits, provide the wage which shall be
paid to its employees and that the payment of a less
sum shall be unlawful.” Overall, the state has greater
power to legislate in areas covered by federal law as
“proprietor” than as “regulator.” (Building & Constr.
Trades Council v. Associated Builders & Contractors
of Mass./R.L, Inc. (1993) 507 U.S. 218, 226-227,
232-233 {113 S.Ct. 1190. 1195-1196, 1198-1199, 122

L.Ed.2d 565].)

The basic distinction uniformly maintained in the
cases is that stateenacted prevailing wage regulations
are valid and not preempted by federal law when
applied to contracts of the state or its political
subdivisions. However, those laws cannot be applied
to a project which is under the complete control of
the federal government. This is also the distinction
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made by respondent's regulations, which provide that
the PWL rather than DBA is applied to federally
funded or assisted construction projects in California
when wages under PWL would be higher and the
projects “are controlled or carried out by California
awarding bodies of any sort.” Accordingly, because
the regulations are consistent with California cases,
federal cases, cases from other states, and the PWL
statutes, we will follow them.

In the present case, the awarding body is an
agency of the federal pgovernment. The local
cooperation agreement governs the overall project
containing the Seven Oaks Dam project at issue
herein. Under the local cooperation agreement, the
federal agency is given the ultimate authority over
the actual construction, financial audits, paying the
construction companies, determination of what to do
if hazardous substances are discovered and
determination that a project is complete. Thus, the
Seven Oaks Dam project is controlled and carried out
by a federal awarding body and under respondent's
regulations, the PWL does not apply.

Appellant expresses the fear that a decision for
respondent “would positively invite California public
bodies in the future to give California public *887
monies to the Corps of Engineers (or to any private
party if the trial court is correct) and to let it award all
contracts, thereby allowing such public bodies and
employers to evade the PWL.” We wish to calm
appellant's fears. This court shares the Legislature's
interest in protecting working people in the state. Our
decision is based on a careful scrutiny of the record
to discover the actual relationship between federal,
state and private parties. We do nothing more than
uphold the regulations and apply the facts to the
regulations and statute. As in other areas of the law,
sach case involving public contracts and PWL will be
decided on its own facts and merits.

I11. Respondent's Administrative Decision

(D) Appellant contends that respondent director
violated the California Constitution by “refusing to
find a public works to exist simply because of a
perceived fear of unconstitutionality or conflict with
federal law.” This contention lacks merit.

California Constitution, article IT[, section 3.5
provides that an administrative agency has no power

to refuse to enforce a statute on the grounds it is
unconstitutional or conflicts with federal law, until an
appellate court has so held. In Reese v. Kizer (1988)
46 Cal.3d 996, 1002 [251 Cal.Rptr, 299, 760 P.2d
4951, the Supreme Court held: “The purpose of the
amendment was to prevent agencies from using their
own interpretation of the Constitution or federal law
to thwart the mandates of the Legislature. Its
language, however, cannot reasonably be construed
to place a restriction on the authority of the
Legislature to limit the scope of its own enactments,
By limiting the implementation of a statute as
directed by the Legislature, an agency neither
‘declares it unenforceable' nor 'refuses to enforce it.'
Indeed, far from thwarting the Legislature's mandate,
such action precisely fulfills it.” (Fns. omitted.)

Respondent's administrative decisions in the
instant case were proper interpretations of the PWL
within the scope of Reese.

IV. Disposition

The judgment is affirmed. Costs are awarded to
respondent.

Anderson, P. J., and Reardon, J., concurred,

A petition for a rehearing was denied April 29,
1997, and appellant's petition for review by the
Supreme Court was denied July 9, 1997.

Cal.App.1.Dist.

Southern Cal. Lab. Management etc. Committee v.
Aubry

54 Cal.App.4th 873, 63 Cal.Rptr.2d 106, 3 Wage &
Hour Cas.2d (BNA) 1680, 97 Cal. Daily Op. Serv.
3259, 97 Daily Journal D.A.R. 5688

END OF DOCUMENT
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PHall v. City of Taft
Cal.
GUY BALL, Respondent,
V.
THE CITY OF TAFT et al., Appellants.
L. A. No. 24244.

Supreme Court of California
Oct. 19, 1956.

HEADNOTES

(1) Schools § 2--Legislative Control.

The public schools are a matter of statewide rather
than local or municipal concern; their establishment,
regulation and operation are covered by the
Constitution, and the Legislature is given plenary
powers in relation thereto, subject onmly to
constitutional restrictions.

See Cal.Jur., Schools, § 4 et seq.; Am.Jur., Schools,
§ 7 et seq.

(2) Schools § 2--Legislative Control.

The public school system is of statewide supervision
and concern, and legislative enactments thereon
control over attempted regulation by local
government units.

(3) Schools § 10--School Districts.
School districts are agencies of the state for local
operation of the state school system.

(4) Schools § 52--School Property.
The beneficial ownership of property of public
schools is in the state.

(5) Schools § 60--School Property--Buildings and
Construction.

. 'While a large degree of autonomy is granted school
districts by the Legislature, no statute or
constitutional provision expressly makes school
buildings or their construction any more amenable to
regulation by a municipal corporation than structures
built and maintained by the state generally for its use.
See CalJur., Schools, § 70 et seq; Am.Jur.,
Schools, § 71 et seq.

(6) Municipal Corporations §  237--Local
Regulations--Conflicts With Statute.

When the state engages in such sovereign act1v1t1es

as construction and maintenance of its buildings as
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differentiated from enacting laws for conduct of the
public at large, it is not subject to local regulations
unless the Constitution says it is or the Legislature
has consented to such regulation; neither Const.. art.
Xl, § 11, relating to police power of cities and other
Tocal subdivisions, nor Gov. Code, §8§ 38601, 38660,
empowering a city to regulate the construction of
buildings within its limits, should be considered as
conferring such powers on local government
agencies.

See Cal.Jur.2d, Buildings, § 6; Am.Jur., Municipal
Corporations, § 287.

(7) Schools § 60--School Property--Buildings and
Construction.

Construction of school buildings by school districts is
not subject to_building regulations of a municipal
corporation in which the building is constructed,
because the state has completely occupied the field
by general laws and such regulations conflict with
such laws.

(8) Mumicipal Corporations §  237--Local
Regulations--Conflicts With Statute.

A city may not enact ordinances which conflict with
general laws on statewide matters. :

(9) Schools § 60--School Property--Buildings and
Construction.

The Health and Safety Code provisions relating to
structural design aimed at procuring buildings less
dangerous from the standpoint of earthquakes (§§
19150, 19151) and requiring that building permits be
obtained from the proper city or county officers (§
19120) do not limit or modify the provisions of the
Education Code (§§ 5021, 5041, 18001 et seq.) which
set forth a complete system for the construction of
school buildings.

(10) Schools § 60--School Property--Buildings and
Construction.

Rules and regulations adopted for the construction of
school buildings under the Education and Health and
Safety Codes (Cal. Administrative Code, tit. 21, ch.
1) may not be interpreted to mean that a city's
building regulations must be met in the construction
of a school building; they tend more to indicate that
school districts could follow such regulations as well
as those of the state but are not bound to do so.
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(11) Statutes § 112(1)--Construction.
The final construction of a statute is the function of
courts.

SUMMARY

APPEAL from a judgment of the SupériOr Court of
Kern County. William L. Bradshaw, Judge.
Affirmed.

Action to enjoin & city from enforcing its building
ordinance. Judgment for plaintiff affirmed.

COUNSEL

Henry G. Baron, City Attorney, and Allen Grimes for
Appellants.

Mack, Bianco, King & Eyherabide and Dominic
Bianco for Respondent.

Edmund G. Brown, Attorney General, Richard H.
Perry, Deputy Attorney General, Johnson & Stanton,
Gardiner Johnson and Thomas E. Stanton, Jr., as
Amici Curiae on behalf of Respondent. *179
CARTER, J.

Defendants, Taft, a nonchartered city of the sixth
class, its council and chief of police, appeal from a
judgment enjoining it from enforcing against
plaintiff, a building contractor, its building ordinance.

There is no dispute as to the facts. On April 22, 1955,
plaintiff as contractor entered into a contract with
Taft Union High School and Junior College District,
hereafter called district, a school district duly
organized under the state laws, to construct in Taft
for the district, a school building for $614,113. The
plans and specifications for the building were
approved by the State Department of Education and
State Division of Architecture. Plaintiff commenced
construction which was to be completed in 320 days,
but work was “stopped” by Taft, the city, demanding
that plaintiff obtain a building permit from it
involving a $300 fee and submission to the building
ordinance ™" of Taft. The district has employed an
inspector to assure that the building is constructed
according to the plans and specifications. Defendants
assert that plaintiff has refused to obtain a permit
from the city for the construction of the building and
they intend to enforce the penal and civil provisions
of the building ordinance of the city.

FN* Taft by ordinance had adopted the
“Uniform . Building Code 1952 edition
adopted and published by the Pacific Coast
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Officials Conference in 1952.”

The issue is whether a municipal corporation's
building regulations are applicable to the construction
of a public school building by a school district in the
municipality. Taft argues that it had power to adopt
police regulations-building construction regulations
under the Constitution. ™!

FNt “Any county, city, town, or township
may make and enforce within its limits all
such local, police, sanitary, and other
regulations as are mnot in conflict with
general laws.” (Cal. Const., art. X1, § 11.)

(1) The public schools of this state are a matter of
statewide rather than local or municipal concern;
their establishment, regulation and operation are
covered by the Constitution and the state Legislature
is given comprehensive powers in relation thereto.
The Legislature shall not pass local or special laws
“Providing for the management of common schools.”
(Cal. Const., art. 1V, § 25, subd. 27.) “A general
diffusion of knowledge and intelligence being
essential to the preservation of the rights and liberties
of the people, the Legislature shall encourage by all
suitable means the promotion of intellectual,
scientific, moral, and agricultural improvement.”
(Emphasis added; id, art. IX, § 1.) There *180 is a
State Board of Education, an elected superintendent
of public instruction and there are county
superintendents whose salary and qualifications are
prescribed by the Legislature (id., art. IX, §§ 3, 3.1,
7). The proceeds of all public lands that have been or
may be granted by the United States to the state and
other property is “inviolably” appropriated to the
support of the common schools (id.,art. IX, § 4) and
“Out of the revenue from state taxes for which
provision is made in this article, together with all
other state revenues, there shall first be set apart the
moneys to be applied by the State to the support of
the Public School System and the State University.”
(Id, art. XII1, § 15.) “The Legislature shall provide
for a system of common schools by which a free
school shall be kept up and supported in each district
at least six months in every year, after the first year in
which a school has been established.” (Emphasis
added; id.,art. IX, § 5.) “The Public School System
shall include all kindergarten schools, elementary
schools, secondary schools, technical schools, and
state colleges, established in accordance with law
and, in addition, the school districts and the other
agencies authorized to maintain them. No school or
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college or any other part of the Public School System
shall be, directly or indirectly, transferred from the
Public School System or placed under the

. Jurisdiction of any authority other than one included
within the Public School System. ...

“The Legislature shall provide for the levying
annually by the governing body of each county, and
city and county, of such school district taxes, at rates
not in excess of the maximum rates of school district
tax fixed or authorized by the Legislature, as will
produce in each fiscal year such revenue for each
school district as the governing board thereof shall
determine is required in such fiscal year for the
support of all schools and functions of said district
authorized or required by law.” (Emphasis added;
id,art. IX, § 6.) A school district may lie in more
than one county and may issue bonds. (Id.,art. IX, § 6
1/2.) No money shall ever be appropriated for “any
school not under the exclusive control of the officers
“of theé public schools. ...” (Id,art. IX, § 8.) “The
Legislature shall have power, by general law, to
provide for the incorporation and organization of
school districts, high school districts, and junior
college districts, of every kind and class, and may
classify such districts.” (Emphasis added; id.,art. IX,
§ 14.) In harmony with those provisions it has been
held that the power of the state Legislature over *181
the public schools is plenary, subject only to any
-constitutional restrictions. (Pass School Dist. v.
Hollywood City School Dist., 156 Cal. 416, 418 [105
P. 122, 20 Ann.Cas. 87, 26 L.R.AN.S. 485];
Kennedy v. Miller, 97 Cal. 429 [32 P, 558];
Worthington School Dist. v. Eureka School Dist., 173
Cal. 154 [159 P. 4371; Merrill etc. School Dist. v,
Rapose, 125 Cal.App.2d 819 [271 P.2d 522]: see
Woodcock v. Dick, 36 Cal.2d 146 [222 P.2d 667];
Seidel v. Waring, 36 Cal.2d 149 [222 P.2d 6691.) (2)
The public school system is of statewide supervision
and concern and legislative epactments thereon
control over attempted regulation by local
government units. (£sberg v. Badaracco. 202 _Cal.
110 259 P. 7301; Cloverdale Union H. S. Dist. v,
. Peters, 88 Cal.App. 731 [264 P. 273]; Piper v. Big
Pine School Dist., 193 Cal. 664 [226 P. 926]; Kelso v.
Board of Education, 42 Cal.App.2d 415 [109 P.2d
29); Kennedv v.  Miller, supra, 97 Cal.
429: Worthington School Dist. v. Eureka School Dist.,
supra, 173 Cal. 154;Board of Education v. Davidson,
190 Cal, 162 [210 P. 9611; Phelps v. Prussia, 60

Cal.App.2d 732 [141 P.2d 4401; Lansing v. Board of

Education, 7 Cal.App.2d 211 [45 P.2d 1021}; People
v. Mertz, 2 Cal2d 136 [39 P.2d 4221; Gerth v
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Dominguez, | Cal.2d 239 [34 P.2d 135].) It is said in
Piper v. Big Pine School Dist., supra, 193 Cal. 664,
669: “It [the education of the children of the state] is
in a sense exclusively the function of the state which
cannot be delegated to any other agency. The
education of the children of the state is an obligation
which the state took over to itself by the adoption of
the Constitution. To accomplish the purposes therein
expressed the people must keep under their exclusive
control, through their representatives, the education
of those whom it permits to take part in directing the
affairs of state.” (3) School districts are agencies of
the state for the local operation of the state school
system, (Cloverdale Union_H. S. Dist. v. Peters,
supra, 88 Cal.App. 731, 738:Board of Education v.
Davidson, supra, 190 Cal. 162, 168:Butler v.
Compion_Junior College Dist., 77 Cal.App.2d 719
[176 P.2d 417); Lansing v. Board of Education,
supra, 7 Cal.App.2d 21 iMerrill ete. School Dist. v.
Rapose, supra, 125 Cal.App.2d 819.) (4) The
beneficial ownership of property of the public
schools is in the state, It is said in Pass School Dist.
v. Hollywood City School Dist., supra, 156 Cal. 416,
419: “To the contention that a transfer of ownership
thus accomplished works the taking of property
without due process of law, it should be sufficient
*182 to point out that in all such cases the beneficial
owner of the fee [of public school property] is the
state itself, and that its agencies and mandatories-the
various public and municipal corporations in whom
the title rests - are essentially nothing but trustees of
the state, holding the property and devoting it to the
uses which the state itself directs. The transfer of title
without die process of law, of which appellant so
bitterly complains, is nothing more, in effect, than the
naming by the state of other trustees to manage
property which it owns and to manage the property
for the same identical uses and purposes to which it -
was formerly devoted. In point of law, then, the
beneficial title to the estate is not affected at all. All
that is done is to transfer the legal title under the
same trust from one trustee to another. In this sense
the trustees of the Hollywood City School District
became, by operation of law, successors to the
trustees of the Pass School District, as is directly held
in Allen v. School Town of Macey, 109 Ind. 559 [10
N.E. 578]. where it is said: 'It is now a well-
recognized legal inference deducible as well from
general principles as from the decided cases, that
under the constitution and laws of this state, public
school property is held in trust for school purposes by
the persons or corporations authorized for the time
being to control such property, and that it is in the

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




302P.2d 574
47 Cal.2d 177,302 P.2d 574
(Cite as: 47 Cal.2d 177, 302 P.2d 574)

power of the legislature to provide for a change in the
trusteeship of such property in certain contingencies
presumably requiring such a change, or, indeed, to
change the trustees of that class of property whenever
it may choose to do s0.'

“Bven if such well-established principles could be set
aside under the plea that they work injustice in the
individual case, this plea here presented is without
merit. The state is profoundly interested in the
education of its young, but has no deep concern over
the personality of the trustees who shall administer
this trust, so long as the administration is in the
orderly form of law.” (See Fawcett v. Ball, 80
Cal.App. 131, 136 [251 P. 6791; Butler v. Compion
Junior College Dist., 77 Cal.App.2d 719 [176 P.2d
417]; Kennedy v. Miller, 97 Cal. 429 [32 P. 558];
Gridley School Dist. v. Stout, 134 Cal. 592 [66 P.
7851.) (5) While a large degree of autonomy is
granted to school districts by the Legislature, we are
referred to no - statute or constitutional provision
which, as far as the question here involved is
concerned, expressly makes school buildings or their
construction any more amenable to regulation by a
municipal corporation than structures which are *183
built and maintained by the state generally for its use.
(6) When it engages in such sovereign activities as
the construction and maintenance of its buildings, as
differentiated from enacting laws for the conduct of
the public at large, it is not subject to local
regulations unless the Constitution says it is or the
Legislature has consented to such regulation. Section
i1 of article XI of the state Constitution, supra,
should not be considered -as conferring such powers
on local government agencies. Nor should the
Government Code sections which confer on a city the
power to regulate the construction of buildings within
its limits (see Gov. Code, §§ 38601, 38660) be so
considered. It is said in /i re Means, 14 Cal.2d 254,
258 [93 P.2d_105], holding that a state employee
working on a state structure in a city need not meet
the requirements of a city charter provision: “If one
who has been employed by the state may not work on
state property within a municipality without the
consent of the municipality obtained after
examination, the city has, in effect, added to the
requirements for employment by the state, and
restricted the rights of sovereignty. ...

“Turning to the contentions of the respondent that the
regulation of plumbing is a municipal affair, the rule
to be applied is not entirely a geographical one.
" Under certain circumstances, an act relating to
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property within a city may be of such general concern
that local regulation concerning municipal affairs is
inapplicable. ... For example, where one of the city's
streets has been declared by an act of the legislature
to be a secondary highway, the improvement of that
street is not a municipal affair within the meaning of
the Constitution. ... Also, regulations prescribed by
charter or ordinance of a city requiring that the work
of altering and improving buildings be subject to
local supervision have been held inapplicable to state
building, (City of Milwaukee v McGregor, 140 Wis,
351121 N.W, 642, 17 -Ann.Cas. 1002].)

“In the case of Kentucky Institution for Education of
Blind v. Citv of Louisville, 123 Ky. 767 [97 S.W. 402,
8 L.R.AN.S, 553], the city attempted to enforce an
ordinance relating to fire escapes with respect to a
state institution for the blind. The court held the
ordinance inapplicable, stating: 'The principle is that
the state, when creating municipal governments does
not cede to them any control of the state's property
sitnated within them, nor over any property which the
state has authorized another body or power to
control.*184 The municipal government is but an
agent of the state, not an independent body. It
governs in the limited manner and territory that is
expressly or by necessary implication granted to it by
the state. It is competent for the state to retain to itself
some part of the government even within the
municipality, which it will exercise directly, or
through the medium of other selected and more
suitable instrumentalities. How can the city ever have
a superior authority to the state over the latter's own
property, or in its control and management? From the
nature of things it cannot have.' ” (See also Board of
Education v. City of St. Louis, 267 Mo. 356 [184
S.W. 9751; Salt Lake City v. Board of Education, 52
Utah 540 [175 P. 654]; 31 A.L.R, 450.) :

Pasadena School Dist. v. Pasadena, 166 Cal. 7 [134
P. 985, Ann.Cas, 1915B 1039.47 L.R.AN.S. 892],
fails to consider the faciors above mentioned and
insofar as it is inconsistent with this opinion it is
overruled. The question here considered was not
involved in Roman Catholic etc. Carp. v. City of
Piedmoni, 45 Cal.2d 325, 332-333 [289 P.2d 438].

(7) Moreover, in connection with the foregoing and
as an additional ground why the construction of
school buildings by school districts are not subject to
the building regulations of a municipal corporation in
which the building is constructed, is that the state has
completely occupied the field by general laws, and
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such local regulations conflict. with such general
laws, when we consider the activity involved. (8) A
city may not enact ordinances which conflict with
general laws on statewide matters. (Simpson v. City
of Los Angeles, 40 Cal2d 271 [253 P.2d 464];
Pulcifer v. County of Alameda, 29 Cal.2d 258 [175
P.2d 11; Ex parte Daniels, 183 Cal. 636 [192 P, 442,

21 A.L.R. LI721; Atlas Mixed Moriar Co. v. City of

Burbank, 202 Cal. 660 [262 P. 334]; Ganley v.
Claeys, 2 Cal.2d 266 [40 P.2d 817]; In re Murphy,
190 Cal. 286 [212 P. 301; /n re Mingo, 190 Cal. 769

[214 P. 8501; Natural Milk eic. Assn. v. City eic. of

San Francisco, 20 Cal.2d 101 [124 P.2d 25]; Pipoly
v. Benson, 20 Cal.2d 366 [125 P.2d 482, 147 A.L.R.
515); Tolman v. Underhill, 39 Cal.2d 708 [249 P.2d
280].) The particular situation presented and
discussed in those cases is not helpful. /n re Means
supra, 14 Cal.2d 254, herein discussed is most
pertinent as it involves the attempted regulation of a
state activity by a city, as distinguished from
regulations of the members of the public.

The Education Code sets out a complete system for
the construction of school buildings. The Legislature
there declares *185 that it is in the interest of the state
to aid school districts in the construction of school
buildings for the maintenance of the public school
~'system inasmuch as the system is of general concern
and the education of the children is an obligation and
function of the state. (Ed. Code. §§ 5021, 5041.)The
- governing board of any school district shall manage
and control the school property within its district
(id.,§ 18001). It (the board) shall furnish and repair
the school property. (Id., § 18002.) It shall provide as
a part of school buildings patent flush water closets
for the use of the pupils (id,, § 18009). It may repair
old buildings by day's labor or by force account (id,
§§ 18055, 18057). The State Depariment of
Education shall: “Establish standards for school
buildings,” review and approve all plans and
specifications for buildings and disapprove those not
meeting the standards, furnish plans, specifications
and “building codes,” and make rules and regulations
to carry out those activities (74, §§ 18102, 18101).
“The governing board of any school district may, and
when directed by a vote of the district shall, build and
maintain a schoolhouse (id, § 18151). Except in
cities having a board of education the county
superintendent shall pass upon all plans for school
buildings and plans shall be submitted to him. *The
Division of Architecture of the Department of Public
Works under the police power of the State shall
supervise the construction of any school building or,
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if the estimated cost exceed four thousand dollars
($4,000), the reconstruction or alteration of or
addition to any school building, for the protection of
life and property. (Id, § 18191.) ” 'Consttuction or
alteration' as used in this article includes any
construction, reconstruction, or alteration of, or
addition to, any school building.“ (Id, § 18193.)
»The Division of Architecture shall pass upon and
approve or reject all plans for the construction or
alteration of any school building. To enable it to do
so, the governing board of each school district and
any other school authority before adopting any plans
for a school building shall submit the plans to the
Division of Architecture for approval, and shall pay
the fees prescribed in this article.“ (Id, § 18194.)
"Before letting any contract for any construction or
alteration of any school building, the written approval
of the plans, as to safety of design and construction,
by the Division of Architecture, shall be first had and
obtained.* (Id, § 18195) ”In each case the
application for approval of the plans shall be *186
accompanied by the plans and full, complete, and
accurate specifications, and structural design
computations, and estimates of cost, which shall
comply in every respect with any and all
requirements prescribed by the Division of
Architecture. “ (Id, § 18196.) All plans and
specifications shall be prepared by a duly state
licensed architect or engineer and the supervision of
the work shall be by a duly licensed person. (Id, §
18199.) No contract for construction is valid and no
public money shall be paid for any work or materials
furnished thereunder » umless the plans,
specifications, and estimates comply in every
particular with the provisions of this article and the
requirements prescribed by the Division of
Architecture and unless the approval thereof in
writing has first been had and obtained from the
division.* (Id,, § 18200.) Progress reports must be
made to the division (id, § 18201). “The State
Division of Architecture shall make such inspection
of the school buildings and of the work of
construction or alteration as in its judgment is
necessary or proper for the enforcement of this article
and the protection of the safety of the pupils, the
teachers, and the public.The school district, city, city
and county, or the political subdivision within the
jurisdiction of which any school building is
constructed or altered shall provide for and require
competent, adequate, and continuous inspection
during construction or alteration by an inspector
satisfactory to the architect or structural engineer and
the Division of Architecture. The inspector shall act
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under the direction of and be responsible to the
architect or structural engineer.” (Emphasis added;
id, § 18203.) The division may adopt rules and
regulations to carry out its duties and a violation of
the provisions is a felony (id, §§ 18202, 18204). If
the supervisor of health of any school district notes
any defect in “plumbing, lighting, or heating,“ he
shall report to the district and if it does not act, to the
county superintendent. (Jd,, § 18221.) Each building,
if two or more stories, shall have fire escapes (id., §
18222).

(9) It is urged, however, that the foregoing provisions
must be read in the background in which they were
adopted, that is, that some of them were placed in the
Education Code from the Field Act adopted in 1933
(Stats. 1933, ch. 59) and must be construed with the
Riley Act of 1933 (Stats. 1933, ch. 601) now in the
Health and Safety Code, sections 19100~ 19170. The
Riley Act provides that all buildings (with certain
exceptions Health & Saf. Code, § 19100) must meet
certain standards which are set forth (id, §§ 19150,
19151).*187 Building permits must be. obtained from
the proper city or county officers charged with the
enforcement of laws regulating construction (id, §
19120). Any city or county may establish
construction standards higher than those established
by sections 19150 and 19151 of the Health and
Safety Code. Plans and specifications for buildings
shall be filed with the application for a building
permit (id, § 19132). Both the Field and Riley acts
were enacted as urgency measures, the urgency being
stated to be the series of earthquakes occurring
shortly prior thereto (Stats. 1933, ch. 59, § 9; 1933,
ch. 601, § 8.) We do not believe, however, that the
Health and Safety Code provisions (Riley Act) limit
or modify the provisions of the Education Code
(Field Act) above discussed. The former deal with
structural ‘design aimed at procuring buildings less
dangerous from the standpoint of earthquakes (Health
& Saf. Code, §§ 19150, 19151) while the latter, as
above pointed out, are broad and comprehensive
including the whole field of construction regulations.
The urgency that impelled the Legislature to enact
both as urgency measures may have been the same
but the scope is clearly different. Hence the
provisions in the former providing for more stringent
local regulations are not applicable to the latter.

Reference is made to rules and regulations, past and
present, adopted for the construction of school
buildings under the Education and Health and Safety
Codes. (Cal. Administrative Code, tit. 21, Public
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Works, Division of Architecture, chap. 1, subchap.
1.) The purpose of the rules (we refer to the rules
now in existence) is to protect lives and property of
the people by regulating the design and construction
of public school buildings so that, in addition to the
normal loads to which such buildings are subjected,
they shall resist future earthquakes. (Tit. 21, subchap.
1, group 1, art. I, § 1.) The rules are intended to
establish ~ “reasonable standards and minimum
requirements “ for the construction of such buildings
in order to attain the requisite stability to withstand
loads and forces “and to insure safety of construction
“ (id, § 2). The detailed regulations set forth in
sections 101 to 1206 have been adopted as a basis for
the approval of plans and specifications. It is not the
intention to limit the ingenuity of the designer nor to
interfere with existing building rules and regulations
where such rules and regulations are more stringent.
Where the designer desires to depart from the
methods of analysis set up by these rules and
regulations, it will be necessary that he submit his
method in detail *188 together with complete
information including computations and test data
covering the design in question. Permission to
deviate from these rules and regulations is optional
with the Division of Architecture and is dependent
upon the division being satisfied that the structural
members or portions of the building involved would
provide at least such safety as would have been
obtained had these rules and regulations been adhered
to strictly.“ (Id.,§ 70.) "Regulations and design values
established in these rules and regulations are
minimum requirements. Nothing herein contained
shall be interpreted to interfere with or to waive the
requirements of applicable local ‘or state building
laws or ordinances where the requirements of those
laws are more stringent than the requirements of
these rules and regulations.” (Id, § 115.) However, it
is also provided that: *No rule or regulation shall be
construed to deprive the Division of Architecture of
its right to exercise the powers conferred upon it by
law, or to limit the division in such enforcement of
the act as is necessary to secure safety of construction
and the proper administration of the law.“ (Id, § 5.)

(10) It is very doubtful that those rules indicate an
intention to interpret the Education Code sections to
mean that a city's building regulations must be met in
the construction of a school building. They tend more
to indicate that the school districts could follow such
regulations as well as those of the state but are not
bound to do so. (11) In any event, since the final
construction of a statute is the function of the courts
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(2 Cal.Jur.2d, Administrative Law, § 17), we hold the
statutes here involved should not be construed as
requiring a school district to comply with the
building regulations of a city.

There is no necessity for comparing in detail Taft's
building code and the numerous comprehensive
building regulations contained in the Education Code
and the rules and regulations of the Division of
Architecture, for as we have seen the state _has
occupied the field. As said in /n re Means, supra, 14
Cal.2d 254, 258, 260, in speaking of the effect of a
city ordinance, establishing standards for plumbers,
on a state employee in a city, the state civil service
system provides a comprehensive plan for the
selection of state employees and although the city
ordinance does not purport to prescribe the conditions
for state employment, ”If one who has been
employed by the state may not work on state property
within a *189 municipality without the consent of the
‘municipality obtained afier examination, the city has,
in effect, added to the requirements for employment
" by the state, and restricted the rights of sovereignty.

“Although the legislature has enacted no statute
regulating plumbing, if the city's ordinance is a valid
exercise of power, then one whom the state has
examined and found eligible for employment as a
plumber and who has later entered the state civil
service may be unable to work on state property
because he cannot pass the examination of a city
health officer or licensing board. The result is a direct
conflict of authority. Either the local regulation is
ineffective or the state must bow to the requirement
of its governmental subsidiary. Upon fundamental
principles, that conflict must be resolved in favor of
the state.” (Emphasis added.) The same comments
apply to the references in the instant construction
contract and specifications that the building is to be
constructed in compliance with local regulations.

The judgment is affirmed.

' Gibson, C. J., Shenk, J., Traynor, I., Schauer, J.,
Spence, 1., and McComb, J., concutred.

Cal.

Hall v. City of Taft
47 Cal.2d 177,302 P.2d 574

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Districts A and B are receiving a reduced tax allocation due to the detachmen
proceedings (§ 99). They are no longer serving the atea in question for which they
received state assistance payments in 1978-1979. This area should therefore not be
included in their calculations for Fund contributions,

District C, on the orher hand, is now receiving property tax revenues previously
allocated to districts A and B. Its area benefitted from state assistance payments in
1978-1979, and contributions to the Fund have been made based upon tax
assessments in its area. We believe that district C has the responsibility to continue the
Fund contributions made by districts A and B for its area, The ratios, state assistance
payments, and current allocarions based upon assessments in the two separate territories
should be calculated and applied to district C's total allocation.

We realize that section 98.6 is complex and that its terms are subject to varying
interpretations. We have sought to construe the statutory language in a reasonable and
common sense manner. The Legislature’s program for flexibility and a measure of local
control over the property tax allocations of special districes should not be unreasonably
restricted or expanded due to districe reorganizations. Our construction of section 98,6
is consistent with the limitations and purposes of the Fund as originally envisioned by
the Legislature, Any possible hardships resulting from a district having to contribute to
the Fund may be addressed by the board of supervisors at the time of redistribution,

'

o

In answer to the question presented, therefore, we conclude that special districs

are required to contribute to the Fund to the extent thar their territories received state
assistance payments for the 1978~1979 fiscal year,

Opinion No. 86-603—April 15, 1987

SUBJECT: APPLICATION OF LABOR CODE § 1771 PREVAILING
WAGE PROVISIONS—The prevailing wage provisions of Labor Code
section 1771 apply to the employees of an engineering firm which
contracts with a city to perform the duties of city engineer, except with
respect to such duties which do not qualify as a public work.

Requested by: MEMBER OF THE CALIFORNIA ASSEMBLY

Opinion by: JOHN K. VAN DE KAMP, Attorney General
Anthony S. Da Vigp, Deputy

The Honorable Richard E. Floyd, Member of the California Assembly, has
requested an opinion on the following question;

Do the prevailing wage provisions of Labor Code section 1771 apply to the
employees of an engineering firm which contracts with a city to perform the duties of
city engineer?
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CONCLUSION

, The prevailing wage provisions of Labor Code section 1771 apply to the
employees of an engineering firm which contracts with a city to perform the duties of
city engineet, except with respect to such duties which do not qualify as 2 public work.

ANALYSIS

We are advised that a city has entered into a contract with a private engineering
firm to perform, on an extended basis, all or a portion of those duties which would
ordinarily be performed by a city engineer. The firm is required upon written
authorization of the city manager to provide all necessary consulting engineering
services needed for the preparation of special reports, investigations and studies, plan
checking, surveying and inspections, the preparation of plans, specifications and cost
estimates and any other special municipal projects or programs requiring specialized
consulting services,

We are asked whether the prevailing wage provisions of Labor Code section 1771
apply to such surveyors and related employees. The inquiry assumes thar the work in
question is a “‘public work'” within the meaniag of that section, as defined in section
1720 of said code: '

“As used in this chapter ‘public works’ means:

“(a) Construction, alteration, demolition or repair work done under

contract and paid for in whole or in part out of public funds, except work
done directly by any public utility company pursuant o order of the Public
Utilities Commission or other public authority.

“(b) Work done’ for irrigation, utility, reclamation and improvement
districts, and other districts of this type. “Public work’ shall not include the
operation of the irrigation of drainage system of any itrigarion or reclarnation
district, except as used in Section 1778 relating to reraining wages.

"*(c) Street, sewer or other improvement work done under the direction
and supervision ot by the authoriry of any officer or public body of the state,
or of any political subdivision or district thereof, whether such political
subdivision or district operates under a freeholder’s charter or not.

“(d) The laying of carpet done under a building lease-maintenance
contract and paid for out of public funds.

“(e) The laying of carpet in a public building done under contract and
paid for in whole or part out of public funds.” i

We have previously considered in another context the meaning of "'public works"
as it relates to such engineering services. (63 Ops. Cal. Atty. Gen. 501, 504508
(1980).) It was there observed that each contract must be separately reviewed to
determine whether the work in question qualifies as such. (Id., 506—507.) That similar
distinctions must be drawn with regard to the applicarion of prevailing wage
fequirements to engineering services is indicated, for example, by the specifications of
Title 8, California Adminiscrative Code, section 16001, subdivision (c), providing that
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certain field survey work is subject to such requirements “‘when it is integral to th
specific public works project in the design, preconstruction, or construction phase," ,
letter dated March 30, 1978 from the Director of Industrial Relations to Pub
Agency Awarding Bodies contained the following administrative interpretation:

“*As the person authorized by the Legislature to determine prevailing
wage rates, I have determined that surveyors are included in the prevailing
wage law pertaining to public works, § 1720 ez seg. and § 1770 ef seq. of the
Labor Code.

“A general determination has been made that when a firm performs
engineering, surveying, and photogrammetry work for preparation of any
plans and specifications for an awarding body under contract, the work of
the surveyors, or those assisting the surveyors to establish field control lines,
is to be paid ar prevailing wage rates according to Part 7 of the Labor Code
which deils with ‘Public Works and Public Agencies.’

“Surveying, whether performed in the preparation or construction
stage, is a necessary prerequisite and integral part of construction without
which the work could not proceed and is performed by the type of
classification of worker intended to be covered by the Act (§ 1723 and §
1772 of the Labor Code).

“‘Covered work includes all field survey work related to the engineering
phase of a public works project, as well as to the construction phase of a
public works project. The engineering phase includes field survey work for
feasibiliry and design. Covered work does not include field survey work, such
as general land surveying and mapping, related to the planning function of
agencies covered by the prevailing wage law; nor does ic include office
work.” :

It is not the purpose of this discussion to factor analyze all of the performance
dimensions of a city engineer to determine which would or would not; if performed by’
a private concern pursuant to contract, qualify as a public work. By its own terms, |
Labor Code section 1771 does not apply to work which does not so qualify. With
respect to work that does so qualify, that section provides:

“Except for public works projects of one thousand dollars ($1,000) or
less, not less than the general prevailing rate of per diem wages for work of a
similar character in the locality in which the public work is performed, and
not less than the general prevailing rate of per diem wages for holiday and
overtime work fixed as provided in this chapter, shall be paid to all workers
employed on public works.

“This section is applicable only 1o work performed under contract, and is
not applicable to work carried out by a public agency with its own forces. This
section is applicable to contracts let for maintenance work.” (Emphasis

added.)

Hence, the issue arises as to whether the work in question is ''performed under
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contract” or “‘carried out by a public agency with its own forces.” The prevailing wage
requirement applies in the former but not the larter circumstance.

In its contract with the city the firm is characterized as “‘the City Engineer.”
Reference is made to Government Code section 36505, providing that

*“The city council shall appoint the chief of police. It may appoint a city
attorney, a superintendent of streets, @ civi/ engincer, and such other
subordinate officers or employees as it deems necessary.” (Emphasis added.)

Hence, it is suggested that the prevailing wage law does not apply where the
duries in general of a city engineer are performed on an ongoing basis by a private firm
acting as city engineer, as distinguished from an independent contractor, and that its
employees are therefore the city’s “‘own forces." We shall first consider whether the
contractual designation *'City Engineer'’ is determinative of one’s status as an appointee
to public office under Government Code section 36505, supra, as distinguished from a
contractor under section 37103 of said code.

A city may enter into a contract with an engineer for specialized services. (Gov.
Code, § 37103.) Such a contract does not render the engineer a city officer. (28 Ops.
Cal. Atty. Gen. 362, 364 (1956).) On the other hand, a contract for services is not
inherently inconsistent with public office, where the contractor has been duly appointed
-and taken the required oath, (I4:) The status of such a contractor must be determined
by the duties and powers conferred, and not solely by contractual references as *'city

ngineer’’ or other appointive terms in the contract. (I4., Staheli v, City of Redondo
each (1933) 131 Cal. App. 71, 79.) In the latter case the court construed a contract
roviding in part that Staheli “is hereby appointed to act and fill the duties of the City
ngineer . . ." (id.; 78-80):

“In the case of Kennedy v. City of Gustine, 199 Cal. 251 [248 Pac.
910}, we find a situation where the board of trustees of a city of the sixth
class appointed C. C. Kennedy ‘as city engineer, his compensation to be
seven per cent of cost of construction work.” The agreement under which
plaintiff in that case went to work provided:

" “That for and in consideration of the compensation to be paid by the
party of the first part to the party of the second part at the times and in the
manner hereinafter provided, the party of the first part hereby employs said
party of the second part as City Engineer of the said City of Gustine, for the
purpose of performing the engineering work and supervising the construction
of certain street improvements in said City of Gustine, namely: The
construction of curbs, sidewalks and pavement upon (naming certain streets)
during the present and next succeeding calendar year’. Construing this
agreement and determining'liability thereunder, the court said (p. 255): ‘It is
clear, however, that the plaintiff was not an officer of the city, but that he
was employed, not to discharge the general duties of the office of city
engineer, but only the particular engineering work specified in the contract,
« + . Any reference to him in the minutes or the contract or in the evidence
as “'city engineer’ is not controlling. Whether a position, or office, is a public
office depends "not upon what the particular office in question may be
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called, nor upon what a statute may call it, but upon the power granted and
wielded, the duties and functions performed and other circumstances which
manifest the true character of the position and make and mark it a public
office, irrespective of its formal designation'.” (Citing Coultet v. Pool, 187
Cal, 181, 186 [201 Pac. 120}, and other Cahforma cases.)

** Although respondent was employed to fill the dunes of. the city
engineer of Redondo Beach and resolution No. 719 provided as his
compensation the sum of $175 per month as a re/aining fee for general city
engineering and city engmeetmg advice, we ate not convinced thar the use of
those words constituted him individually a city officer, pamcula.tly since he
was not deﬁmtely appointed city engineer and in view of the fact that almost
every concelvable kind of city enginesring work as populatly understood is
left by the same re.rolutzon in the balance to await future development or
possibly future dz.mgreement Since respondent was engaged on a retainer basis
to give general engineering advice in the ﬁrst instance, and later, if required,
to give special advice or specxal service on compensation to be determined, it
seems reasonable to say that from this resolution arose a private contract-with
an individual rather than the creation of 2 public-office." (Last two emphases
added.) - :

Similarly, with regard to the matter under consideration, it is undisputed that (1)'
the firm is retained by and subject to the terms and conditions of 2 contract, (2) services
are to be performed only upon the written authorization of the city manager, and (3)
the method of compensation for services rendered by the firm is to be approved for -
each project by the city manager. Thus, as in the Staheli case, each project is left to
await future development or possible future disagreement, for compensation- to be
determined.

Further- problems arise with regatd to the appointment of a coqib'rat’ion as a
public officer. Unless otherwise provided, each public officer must first take and
subscribe the constitutional oath, (Cal. Const., art. XX, § 3; Gov. Code, ‘§§ 1360 &
36507.) Ini addition, a person-who is not 18 years of age and a citizen of this state at -
the time of election ‘or appointment is incapable of holdirig a civil office. (Gov. Code, §
1020.) While a corporation may be characterized a5 a citizen of the state of its creation
(Keystoné Driller Co. v. Superior Court (1903) 13 8 Cal. 738, 742), it is so
considered only for the purpose of ptotecting the property riphts of the incorporators
(County of San Mateo v. Southern Pac. R. Co. (CC Cal. 1882) 13 E 722, 747 wrzt
dism. 116 U.S: 138)1

t fact remmns, in any event, that the surveyors and othet personnel who

'ces are employed and compensated by.the fitm, Whether or not the

emed 2 public ofﬁcet, employee, or agent, it is not the city, In ourview,

therefore, the argument propounded is inconsistent with the plain meamng of section
1771 and with the nature and purpose of its requirements.

'I'he preva.thng wage ptescnptmn of s ( onv 1771 is contalned in, the ﬁrst sentence

1 Stlll another | issue concerns the meaning of "busmess activity' under. Corporations Codé seéctions
206 and 207, for purposes of holding public office.

r
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which applies unequivocally to “all workers employed on public works.” The second
sentence is an exception relating to “work carried out by a public agency with its own
forces.” This exception is specifically limited to work done by force account (Bishop v.
City of San Jose (1969) 1 Cal. 3d 56, 65; O.G. Sansone Co. v. Department of
Transportation (1976) 55 Cal. App. 3d 4 34, 459), i.e., by its own employees as
distinguished from work performed pursuant to contract with a commercial firm for
similar services (see, Webster’s Third New Internat. Dict. (1961) p. 887; Jackson v.
Pancake (1968) 266 Cal. App. 2d 307, 311).

Manifestly, employees of the firm are not those of the city. In this regard it should
be recalled that staturory exceptions should be narrowly construed, (Lacabanne
Properties, Inc. v. Dept. Alcoholic Bev. Contr. (1968) 261 Cal. App. 2d 181, 189; 66
Ops. Cal. Arty. Gen. 24, 26 (1983).) Further, expressly excluded from the exception
is "work performed under contract.” Hence, the rule applies that where statutory
language is clear and unambiguous, there is no need for construction and the courts
should not indulge in it. (Board of Supervisors v. Lonergan (1980) 27 Cal. 3d 855,
866; 66 Ops. Cal. Atty. Gen, 217, 221-222 (1983).)

Nor would the exemption of the firm's employees be consistent with the nature

. and purpose of the prevailing rate scandards, With respect to such purpose, the courr

- stated in O.G. Sansone Co. v. Department of Transportation, supra, 35 Cal, App. 3d
at 458:

“Lirtle has been writren in judicial opinions concerning the purpose of
the California legislation. However, cases have expounded on the purpose of
the Davis-Bacon Act (40 U.S.C. 276a et seq.) The Supreme Court stated in
U.S. v. Binghamton Construction Co., 347 US. 171, at pages 176-177:
‘The language of the [Davis-Bacon] Act and its legislative history plainly
show that it was not enacted ro benefit contractors, but rather to protect their
employees from substandard earnings by fixing a floor under wages on
Government projeces.’ And in Incernational U. of Operating Eng. Local 627
v. Arthurs (W.D. Okla. 1973) 355 F. Supp. 7, at page 8, it was stated:
‘The purpose of the Davis-Bacon Act is to provide protection-to Jocal
craftsmen who were losing work to contractors who recruited labor from
distant cheap-labor areas. 8.Repr. 963, Mar. 17, 1964 (to accompany H.R.
6041), 1964 U.S, Code Congressional and Administrative News, pp. 2339,
2340. Some contractors pay wages according to collective bargaining
agreements. But even thongh these concracrors usually are required to pay
higher wage scales, they can still compete with nonunion contracrors for

- public contract work because of the Davis-Bacon Act prevailing wage scale
provision. Noncompliance with the Davis-Bacon Act makes it impossible for
all contractors to compete. There is thus injury to che laborers and
mechanics, as well as injury o contracrors and labor organizations.”

"It has been said that the provision for payment of prevailing wages on

State construction works serves as a public policy in that the state will benefic

- from ‘the superior efficiency of well-paid labor working during reasonable
hours' and that such benefit justifies the employment of men on 'less
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favorable terms than could be secured by the stress of competition.' (65 #
Am_Jur.2d, Public Works and Contracts, § 199, p. 87.)" '

If exempt, workers employed and compensated by the firm would enjoy neith
the benefit of a salary established by law, nor of a salary subject to the constraint,
section 1771, We perceive no such legislative oversight.

It is concluded that the prevailing wage provisions of Labor Code section 17
apply to the employees of an engineering firm which contracts with a city to perfo;
the duties of city engineer, except with respect to such duties which do not qualify as it
public work.

Opinion No. 86-702—April 15, 1987

SUBJECT: AUTHORITY TO ESTABLISH SALARIES OF CALIFORNI
HOUSING FINANCE AGENCY EMPLOYEES—The California Housing
Finance Agency does not have the authority to establish the salaries of
employees without the approval of the Department of Personne
Administration.

Requested by: DIRECTOR, DEPARTMENT OF PERSONNEL
ADMINISTRATION

Opinion by: JOHN K. VAN DE KAMP, Attorney General
Anthony S. Da Vigo, Deputy

The Honorable James D. Mosman, -Director, Department of Personnel
Administration, has requested an opinion on the following question:

Does the California Housing Finance Agency have the authority to establish the
salaries of its employees without the approval of the Department of Personnel
Administration?

CONCLUSION

The California Housing Finance Agency does not have the authority to establish
the salaries of its employees without the approval of the Department of Personnel
Administration. '

ANALYSIS

The present inquiry concerns the authority for the fixing of the salaries of
employees of the California Housing Finance Agency. Specifically, it must be
determined whether the establishment of such salaries by the agency is subject to the
approval of the Department of Personnel Administration. The department’s authority
is found in Government Code section 19825, subdivision (a):

" Notwithstanding any other provision of law, whenever any state agency
is authorized by special or general statute to fix the salary or compensation of
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NORMA B. DONER-GRISWOLD, Petitioner and
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Appellant.
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FRANCIS V. SEE, Objector and Appellant.
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Supreme Court of California
June 21, 2001.

SUMMARY

After an individual died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a bastardy
proceeding in Ohio, in which the decedent's
biological father had confessed paternity, an heir
finder who had obtained an assignment of partial
interest in the estate from the decedent's half siblings
filed objections. The biological father had died before
the decedent, leaving two children from his
subsequent marriage. The father had never told his
subsequent children about the decedent, but he had
paid court-ordered child support for the decedent

until he was 18 years old. The probate court denied - -

the heir finder's petition to determine entitlement,
finding that he had not demonstrated that the father
was the decedent's natural parent pursuant to Prob.
Code, § 6453, or that the father had acknowledged
the decedent as his child pursuant to Prob. Code, §
6452, which bars a natural parent or a relative of that
parent from inheriting through a child born out of
wediock on the basis of the parent/child relationship
unless the parent or relative acknowledged the child
and contributed to the support or care of the child.
(Superior Court of Santa Barbara County, No.
B216236, Thomas Pearce Anderle, Judge.) The Court
of Appeal, Second Dist., Div. Six, No. B128933,
reversed.

The Supreme Court affirmed the judgment of the
Court of Appeal. The court held that, since the father
had acknowledged the decedent as his child and

contributed to his support, the decedent's half siblings
were not subject to the restrictions of Prob. Code, §
6452. Although no statutory definition of
“acknowledge* appears in Prob. Code, § 6452, the
word's common meaning is: to admit to be true or as
stated; to confess. Since the decedent's father had
confessed paternity in the 1941 bastardy proceeding,
he had acknowledged the decedent under the plain
terms of the statute. The court also held that the 1941
Ohio judgment established the decedent's biological
father as his natural parent for purposes of intestate
succession under Prob, Code, § 6453, subd. (b). Since
the identical issue was presented both in the Ohio
proceeding and in this California proceeding, the
Ohio proceeding bound the parties in this proceeding.
(Opinion by Baxter, ., with George, C. J., Kennard,
Werdegar, and Chin, JJ., concurring. Concurring
opinion by Brown, J. (see p. 925).)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b, 1c, 1d) Parent and Child § 18--Parentage of
Children-- Inheritance Rights--Parent's
Acknowledgement of Child Bom Out of
Wedlock:Descent and Distribution § 3--Persons Who
Take--Half Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent were precluded by Prob.
Code, § 6452, from sharing in the intestate estate.
Section 6452 bars a natural parent or a relative of that
parent from inheriting through a child born out of
wedlock unless the parent or relative acknowledged
the child and confributed to that child's support or
care. The decedent's biological father had paid court-
ordered child support for the decedent until he was 18
years old. Although no statutory definition of
“acknowledge™ appears in § 6452, the word's
common meaning is: to admit to be true or as stated;
to confess. Since the decedent's father had appeared
in a 1941 bastardy proceeding in another state, where
he confessed paternity, he had acknowledged the
decedent under the plain terms of § 6452. Further,
even though the father had not had contact with the
decedent and had not told his other children about
him, the record disclosed no evidence that he

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.




24P.3d 1191

Page 2

25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305

(Cite as: 25 Cal.4th 904, 24 P.3d 1191)

disavowed paternity to anyone with knowledge of the
circumstances, Neither the language nor the history
of § 6452 evinces a clear intent to make inheritance
contingent upon the decedent's awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal. Law (9th ed. 1990)
Wills and Probate, §§ 153, 153A, 153B.]

(2 Statutes §  29--Construction--Language--
Legislative Intent.

In statutory construction cases, a court's fundamental
task is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute. A court
begins by examining the statutory language, giving
the words their usval and ordinary meaning. If the
terms of the statute are unambiguous, the court
presumes the lawmakers meant what they said, and
the plain meaning of the language governs. If there is
ambiguity, however, the court may then look to
extrinsic sources, including the ostensible objects to
be achieved and the legislative history. In such cases,
the court selects the construction that comports most
closely with the apparent intent of the Legislature,
with a view to promoting rather than defeating the
general purpose of the statute, and avoids an
interpretation that would ‘lead to absurd
consequences.

(3) Statutes § 46--Construction--Presumptions--
Legislative Intent--judicial Construction of Certain
Language.

When legislation has been judicially construed and a
subsequent statute on the same or an analogous
subject uses identical or substantially similar
- language, a court may presume that the Legislature
intended the same construction, unless a contrary
intent clearly appears.

(4) Statutes § 20--Construction--Judicial Function.
A court may not, under the guise of interpretation,
insert qualifying provisions not included in a statute.

(5a, Sb) Parent and Child § 18--Parentage of
Children--Inheritance ~ Rights--Determination  of
Natural Parent of Child Born Out of
Wedlock:Descent and Distribution § 3--Persons Who
Take--Half Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent, who had been born out
of wedlock, were precluded by Prob. Code, § 6453
(only "natural parent” or relative can inherit through

intestate child), from sharing in the intestate estate.
Prob. Code, § 6453, subd. (b), provides that a natural
parent and child relationship may be established
through Fam. Code, § 7630, subd. (c), if a court order
declaring paternity was entered during the father's
lifetime. The decedent's father had appeared in a
1941 bastardy proceeding in Ohio, where he
confessed paternity. If a valid judgment of paternity
is rendered in Ohio, it generally is binding on
California courts if Ohio had jurisdiction over the
parties and the subject matter, and the parties were
given reasonable notice and an opportunity to be
heard. Since the Ohio bastardy proceeding decided
the identical issue presented in this California
proceeding, the Ohio proceeding bound the parties in
this proceeding. Further, even though the decedent's
mother initiated the bastardy proceeding prior to
adoption of the Uniform Parentage Act, and all
procedural requirements of Fam. Code, § 7630, may
not have been followed, that judgment was still
binding in this proceeding, since the issue
adjudicated was identical to the issue that would have

- been presented in an action brought pursuant to the

Uniform Parentage Act.

(6) Judgments § 86--Res Judicata--Collateral
Estoppel--Nature of Prior Proceeding--Criminal
Conviction on Guilty Piea.

A trial court in a civil proceeding may not give
collateral estoppel effect to a criminal conviction
involving the same issues if the conviction resulted
from a guilty plea. The issue of the defendant's guilt
was not fully litigated in the prior criminal
proceeding; rather, the plea bargain may reflect
nothing more than a compromise instead of an
ultimate determination of his or her guilt. The
defendant's due process right to a civil hearing thus
outweighs any countervailing need to limit litigation
or conserve judicial resources.

(7) Descent and Distribution § 1--Judicial Function.
Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts,

COUNSEL
Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appellant.
Mullen & Henzell and Lawrence T. Sorensen for
Petitioner and Respondent.
BAXTER, J.

Section 6452 of the Probate Code (all statutory
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references are to this code unless otherwise indicated)
bars a “natural parent* or a relative of that parent
from inheriting through a child born out of wedlock
on the basis of the parent and child relationship
unless the parent or relative “acknowledged the
child“ and “contributed to the support or the care of
the child.“ In this case, we must determine whether
section 6452 precludes the half siblings of a child
born out of wedlock from sharing in the child's
intestate estate where the record is undisputed that
their father appeared in an Ohio court, admitted
paternity of the child, and paid court-ordered child
support until the child was 18 years old. Although the
father and the out-of-wedlock child apparently never
met or communicated, and the half siblings did not
learn of the child's existence until after both the child
and the father died, there is no indication that the
father ever denied paternity or knowledge of the out-
of-wedlock child to persons who were aware of the
circumstances.

Since succession to estates is purely a matter of
statutory regulation, our resolution of this issue
~ requires that we ascertain the intent of the lawmakers
who enacted section 6452. Application of settled
principles of statutory *908 construction compels us
to conclude, on this uncontroverted record, that
section 6452 does not bar the half siblings from
sharing in the decedent's estate.

Factual and Procedural Background

Denis H. Griswold died intestate in 1996,
survived by his wife, Norma B. Doner-Griswold.
Doner-Griswold petitioned for and received letters of
administration and authority to administer Griswold's
modest estate, consisting entirely of separate

property.

In 1998, Doner-Griswold filed a petition for final
distribution, proposing a distribution of estate
property, after payment of attorney's fees and costs,
to herself as the surviving spouse and sole heir,
Francis V. See, a self-described “forensic
genealogist* (heir hunter) who had obtained an
assignment of partial interest in the Griswold estate
from Margaret Loera and Daniel Draves, ™' objected
to the petition for final distribution and filed a
petition to determine entitlement to distribution.

FNI California permits heirs to assign their

interests in an estate, but such assignments
are subject to court scrutiny. (See § 11604.)

See and Doner-Griswold stip'ulated to the
following background facts pertinent to See's
entitlement petition.

Griswold was born out of wedlock to Betty Jane
Morris on July 12, 1941 in Ashland, Ohio. The birth
certificate listed his name as Denis Howard Morris
and identified John Edward Draves of New London,
Ohio as the father. A week after the birth, Morris
filed a "bastardy complaint* ™ in the juvenile court
in Huron County, Ohio and swore under oath that
Draves was the child's father. In September of 1941,
Draves appeared in the bastardy proceeding and
“confessed in Court that the charge of the plaintiff
herein is true.* The court adjudged Draves to be the
“reputed father of the child, and ordered Draves to
pay medical expenses related to Morris's pregnancy
as well as $5 per week for child support and
maintenance. Draves complied, and for 18 years paid
the court-ordered support to the clerk of the Huron
County court.

FN2 A “bastardy proceeding” is an archaic
term for a paternity suit, (Black's Law Dict.
(7th ed. 1999) pp. 146, 1148.)

Morris married Fred Griswold in 1942 and
moved to California. She began to refer to her son as
"Denis Howard Griswold,“ a name he used for the
rest of his life. For many years, Griswold believed
Fred Griswold was his father. At some point in time,
gither after his mother and Fred Griswold *909
divorced in 1978 or after his mother died in 1983,
Griswold learned that Draves was listed as his father
on his birth certificate. So far as is known, Griswold
made no attempt to contact Draves or other members
of the Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
Margaret and Daniel, Neither Draves nor these two
children had any communication with Griswold, and
the children did not know of Griswold's existence
until after Griswold's death in 1996. Draves died in
1993, His last will and testament, dated July 22,
1991, made no mention of Griswold by name or other
reference. Huron County probate documents
identified Draves's surviving spouse and two
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children-Margaret and Daniel-as the only heirs.

Based upon the foregoing facts, the probate court
denied See's petition to determine entitlement. In the
court's view, See had not demonstrated that Draves
was Griswold's ”natural parent® or that Draves
“acknowledged* Griswold as his child as required by
section 6452,

The Court of Appeal disagreed on both points
and reversed the order of the probate court. We
granted Doner-Griswold's petition for review.

Discussion

(1a) Denis H. Griswold died without a will, and
his estate consists solely of separate property.
Consequently, the intestacy rules codified at sections
6401 and 6402 are implicated. Section 6401,
subdivision (c¢) provides that a surviving spouse's
share of intestate separate property is one-half
”[w]here the decedent leaves no issue but leaves a
parent or parents or their issue or the issue of either
of them.” (§ 6401, subd. (€)(2)(B).) Section' 6402,
subdivision (c) provides that the portion of the
intestate estate not passing to the surviving spouse
under section 6401 passes as follows: ”If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
all of the same degree of kinship to the decedent ....*

As noted, Griswold's mother (Betty Jane Morris)
and father .(John Draves) both predeceased him.
Morris had no issue other than Griswold and
Griswold himself left no issue. Based on these facts,
See contends that Doner-Griswold is entitled to one-
half of Griswold's estate and that Draves's issue
(See's assignors, Margaret and Daniel) are entitled to
the other half pursuant to sections 6401 and 6402.

Because Griswold was born out of wedlock,
" three additional Probate Code provisions-section
6450, section 6452, and gection 6453-must be
considered. ¥*910

As relevant here, section 6450 provides that “a
relationship of parent and child exists for the purpose
of determining intestate succession by, through, or
from a person“ where “[t]he relationship of parent
and child exists between a person and the person's

natural parents, regardless of the marital status of the
natural parents,” (/d., subd. (a).)

Notwithstanding  section _ 6450's  general
recognition of a parent and child relationship in cases
of unmarried natural parents, section 6452 restricts
the ability of such parents and their relatives to
inherit from a child as follows: If a child is born out
of wedlock, neither a natural parent nor a relative of -
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and the child unless both of the following
requirements are satisfied: [{] (a) The parent or a
relative of the parent acknowledged the child.[] (b)
The parent or a relative of the parent contributed to
the support or the care of the child.* (Italics added.)

Section 6453, in turn, articulates the criteria for
determining whether a person is a ”natural parent®
within the meaning of sections 6450. and 6452, A
more detailed discussion of section 6453 appears
post, at part B. '

It is undisputed here that section 6452 governs
the determination whether Margaret, Daniel, and See
(by assignment) are entitled to inherit from Griswold.
It is also unconiroverted that Draves contributed
court-ordered child support for 18 years, thus
satisfying subdivision (b) of section 6452. At issue,
however, is whether the record establishes all the
remaining requirements of section 6452 as a matter
of law. First, did Draves acknowledge Griswold
within the meaning of section 6452, subdivision (a)?
Second, did the Ohio judgment of reputed paternity
establish Draves as the natural parent of Griswold
within the contemplation of gections 6452 and 64537
We address these issues in order.

A. Acknowledgement

As indicated, section 6452 precludes a natural
parent or a relative of that parent from inheriting
through a child born out of wedlock unless the parent
or relative acknowledged the child.” (/d., subd. (a).)
On review, we must determine whether Draves
acknowledged Griswold within the contemplation of
the statute by confessing to paternity in court, where
the record reflects no other acts of acknowledgement,
but no disavowals either.

(2) In statutory construction cases, our
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fundamental task is to ascertain the intent of the
lawmakers so as to effectuate the purpose of the
statute. (Day v. City of Fontana (2001) 25 Cal.4th
268, 272 [*911105 Cal.Rptr.2d 457, 19 P.3d 1196].)
”We begin by examining the statutory language,
giving the words their usual and ordinary meaning.
(Ibid.;People v. Lawrence (20001 24 Cal.4th 219, 230
[99 Cal.Rpir.2d 570, 6 P.3d 228].) If the terms of the
statute are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the
language governs. (Day v. City of Fontana, supra,25
CalAth at p. 272; People v. Lawrence, supra,24
Cal4th at pp. 230-231)If there is ambignity,
however, we may then look to exirinsic sources,
including the ostensible objects to be achieved and

the legislative history., (Day v. City of Fontana,

LI

supra,25 Caldth at p. 272.)In such cases, we
“gelect the construction that comports most closely
with the apparent intent of the Legislature, with a
view to promoting rather than defeating the general
purpose of the statute, and avoid an interpretation that
would lead to absurd consequences.” ' “ (/bid.)

(1b) Section 6452 does not define the, word
acknowledged.“ Nor does any other provision of the
Probate Code. At the outset, however, we may
logically infer that the word refers to conduct other
than that described in subdivision (b) of section 6452,
ie., contributing to the child's support or care;
otherwise, subdivision (a) of the statute would be
surplusage and unnecessary.

Although no statutory definition appears, the
common meaning of “ackriowledge “ is to admit to
be true or as stated; confess. (Webster's New World
Dict. (2d ed. 1982) p. 12; see Webster's 3d New
Internat. Dict. (1981) p. 17 [to show by word or act
that one has knowledge of and agrees to (a fact or
truth) ... [or] concede to be real or true ... [or]
admit“].) Were we to ascribe this common meaning
to the statutory language, there could be no doubt that
section 6452's acknowledgement requirement is met
here. As the stipulated record reflects, Griswold's
natural mother initiated a bastardy proceeding in the
Ohio juvenile court in 1941 in which she alleged that
Draves was the child's father. Draves appeared in that
proceeding and publicly > confessed“ that the
allegation was true. There is no evidence indicating
that Draves did not confess knowingly and
voluntarily, or that he later denied paternity or
knowledge of Griswold to those who were aware of

the circumstances. " Although the record

establishes that Draves did not speak of Griswold to
Margaret and Daniel, there is no evidence suggesting
he sought to actively conceal the facts from them or
anyone else, Under the plain terms of section 6452,
the only sustainable conclusion on this record is that
Draves acknowledged Griswold.

FN3 Huron County court documents
indicate that at least two people other than
Morris, one of whom appears to have been a
relative of Draves, had knowledge of the
bastardy proceeding.

Although the facts here do not appear to raise
any ambiguity or uncertainty as to the statute's
application, we shall, in an abundance of caution,
*912 test our conclusion against the general purpose
and legislative history of the statute. (See Day v. City
of Fontana, supra,25 Cal.dth at p. 274; Powers v.
City_of Richmond (1995) 10 Cal4th 85, 93 [40
Cal.Rptr.2d 839, 893 P.2d 1160].)

- The legislative bill proposing enactment of
former section 6408.5 of the Probate Code (Stats.
1983, ch. 842, § 55, p. 3084; Stats. 1984, ch. 892, §
42, p. 3001), the first modern statutory forerunner to
section 6452, was introduced to effectuate the
Tentative Recommendation Relating to Wills and
Intestate Succession of the California Law Revision
Commission (the Commission). (See 17 Cal. Law
Revision Com. Rep. (1984) p. 867, referring to 16
Cal. Law Revision Com. Rep. (1982) p. 2301)
According to the Commission, which had been
solicited by the Legislature to study and recommend
changes to the then existing Probate Code, the

. proposed comprehensive legislative package to

govern wills, intestate succession, and related matters
would “provide rules that are more likely to carry out
the intent of the testator or, if a person dies without a
will, the intent a decedent without a will is most
likely to have had. (16 Cal. Law Revision Com.
Rep., supra, at p. 2319.)The Commission also
advised that the purpose of the legislation was to
“make probate more efficient and expeditious.”
(Ibid.) From all that appears, the Legislature shared
the Commission's views in enacting the legislative
bill of which former section 6408.5 was a part. (See
17 Cal, Law Revision Com. Rep., supra, atp. 867.)

Typically,  disputes  regarding  parental
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acknowledgement of a child born out of wedlock
involve factual assertions that are made by persons
who are likely to have direct financial interests in the
child's estate and that relate to events occurring long
before the child's death. Questions of credibility must
be resolved without the child in court to corroborate
or rebut the claims of those purporting to have
witnessed the parent's statements or conduct
concerning the child. Recognition that an in-court
admission of the parent and child relationship
constitutes powerful evidence of an
acknowledgement under section 6452 would tend to
reduce litigation over such matters and thereby
effectuate the legislative objective to ”make probate
more efficient and expeditious. (16 Cal. Law
Revision Com. Rep., supra, at p. 2319.)

Additionally, construing the acknowledgement
requirement to be met in circumstances such as these
is neither illogical nor absurd with respect to the
intent of an intestate decedent. Put another way,
where a parent willingly acknowledged paternity in
an action initiated to establish the parent-child
relationship and thereafter was never heard to deny
such relationship (§ 6452, subd. (a)), and where that
parent paid all court-ordered support for that child for
18 years (id., subd. (b)), it cannot be said that the
participation *¥913 of that parent or his relative in the
estate of the deceased child is either (1) so illogical
that it cannot represent the intent that one without a
will is most likely to have had (16 Cal. Law Revision
Com. Rep., supra, at p. 2319) or (2) ”so absurd as to
make it manifest that it could not have been
intended" by the Legislature (Estate of De Cigaran
(1907) 150 Cal. 682, 688 [89 P. 833] [construing Civ.
Code, former § 1388 as entitling the illegitimate half
sister of an illegitimate decedent to inherit her entire

intestate separate property to the exclusion of the

decedent's surviving husband]}).

There is a dearth of case law pertaining to
section 6452 or its predecessor statutes, but what
little there is supports the foregoing construction.
Notably, Lozano v. Scalier (1996) 51 Cal.App.4th
843 [59 Cal.Rptr.2d 346](Lozano), the only prior
decision directly addressing section 6452's
acknowledgement requirement, declined to read the
statute as necessitating more than what its plain terms
call for.

In Lozano, the issue was whether the trial court

erred in allowing the plaintiff, who was the natural
father of a 10-month-old child, to pursue a wrongful
death action arising out of the child's accidental
death. The wrongful death statute provided that
where the decedent left no spouse or child, such an
action may be brought by the persons "who would be
entitled to the property of the decedent by intestate
succession. (Code Civ. Proc., § 377.60, subd. (a).)
Because the child had been born out of wedlock, the
plaintiff had no right to succeed to the estate unless
he had both “acknowledged the child “ and
“contributed to the support or the care of'the child as
required by section 6452. Lozano upheld the trial
court's finding of acknowledgement in light of
evidence in the record that the plaintiff had signed as
“Father on a medical form five months before the
child's birth and had repeatedly told family members
and others that he was the child's father. (Lozaro,
supra,51 Cal.App.4th at pp. 845, 848.)

Significantly, Lozano rejected arguments that an
acknowledgement under Probate Code section 6452
must be (1) a witnessed writing and (2) made after

_the child was born so that the child is identified. In

doing so, Lozano initially noted there were no such
requirements on the face of the statute.(Lozano,
supra,51 Cal.App.4th at p. 848.)Lozano next looked
to the history of the statute and made two
observations in declining to read such terms into the
statutory language. First, even though the Legislature
had previously required a witnessed writing in cases
where an illegitimate child sought to inherit from the
father's estate, it repealed such requirement in 1975 in
an apparent effort to ease the evidentiary proof of the
parent-child relationship. (/bid) Second, other
statutes that required a parent-child relationship
expressly contained more formal acknowledgement
requirements for the assertion of certain other rights
or privileges. (See id. at p. 849, citing *914Code Civ.
Proc., § 376, subd. (c), Health & Saf Code, §
102750, & Fam. Code, § 7574.) Had the Legislature
wanted to impose more stringent requirements for an
acknowledgement under gsection 6452, Lozano
reasoned, it certainly had precedent for doing so.
(Lozanro, supra,51 Cal.App.4th at p. 849.)

Apart from Probate Code section 6452, the
Legislature  had  previously  imposed an
acknowledgement requirement in the context of a
statute providing that a father could legitimate a child
born out of wedlock for all purposes by publicly
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acknowledging it as his own.“ (See Civ. Code,
former § 230.) ™Since that statute dealt with an
analogous subject and employed a substantially
similar phrase, we address the case law construing
that legislation below.

FN4 Former section 230 of the Civil Code
provided: ”The father of an illegitimate
child, by publicly acknowledging it as his
own, receiving it as such, with the consent
of his wife, if he is married, into his family,
and otherwise treating it as if it were a
legitimate child, thereby adopts it as such;
and such child is thereupon deemed for all
purposes legitimate from the time of its
birth, The foregoing provisions of this
Chapter do not apply to such an adoption.”
(Enacted 1 Cal. Civ. Code (1872) § 230, p.
68, repealed by Stats. 1975, ch. 1244, § 8, p.
3196.)

In 1975, the Legislature enacted California's
Uniform Parentage Act, which abolished the
concept of legitimacy and replaced it with
the concept of parentage. (See Adoption of
Kelsey 8. (1992) 1 Cal4th 816, 828-829 [4

Cal.Rptr.2d 615, 823 P.2d 1216].)

In Blythe v. Ayres (1892) 96 Cal. 532 [31 P.
915], decided over a century ago, this court
determined that the word acknowledge,” as it
appeared in former section 230 of the Civil Code, had
no technical meaning. (Blythe v. Ayers, supra,96 Cal.
at p. 577.)We therefore employed the word's common
meaning, which was ” 'to own or admit the
knowledge of' “ (Ibid [relying upon Webster's
definition]; see also Estate of Gird (1910) 157 Cal.
534, 542 [108 P. 4991.) Not only did that definition
endure in case law addressing legitimation (Estate of
Wilson (1958) 164 Cal.App.2d 385, 388-389 [330
P.2d 452); see Estate of Gird, supra,157 Cal. at pp.
542-543), but, as discussed, the word retains virtually
the same meaning in general usage today-"to admit to
be true or as stated; confess.“ (Webster's New World
Dict., supra, at p. 12; see Webster's 3d New Internat.
Dict., supra, at p. 17.)

Notably, the decisions construing former section
230 of the Civil Code indicate that its public
acknowledgement requirement would have been met
where a father made a single confession in court to
the paternity of a child.

In Estate of McNamara (1919) 181 Cal. 82 [183
P. 552, 7 ALR. 313], for example, we were
emphatic in recognizing that a single unequivocal act
could satisfy the acknowledgement requirement for
purposes of statutory legitimation. Although the
record in that case had contained additional evidence
of the father's acknowledgement, we focused our
attention on his *915 one act of signing the birth
certificate and proclaimed: A more public
acknowledgement than the act of [the decedent] in
signing the child's birth certificate describing himself
as the father, it would be difficult to imagine.” (Jd. at

pp. 97-98.)

Similarly, in Estate of Gird, supra,157 Cal, 534,
we indicated in dictum that "a public avowal, made
in the courts* would constituie a public
acknowledgement under- former section 230 of the
Civil Code. (Estate of Gird, supra,]157 Cal. at pp.
542-543.) ’

Finally, in Wong v. Young (1947) 80 Cal.App.2d

"391 [181 P.2d 7411, a man's admission of paternity in

a verified pleading, made in an action seeking to have
the man declared the father of the child and for child
support, was found to have satisfied the public
acknowledgement requirement of the legitimation
statute. (Id, at pp. 393-394.)Such admission was also
deemed to constitute an acknowledgement under
former Probate Code section 255, which had allowed

illegitimate children to inherit from their fathers

under an acknowledgement requirement that was
even more stringent than that contained in Probate
Code section 6452. ™(Wong v. Young, supra,80
Cal.App.2d at p. 394; see also Estate of De Laveaga
(1904) 142 Cal. 158, 168 [75 P. 790] [indicating in
dictum that, under a predecessor to Probate Code
section 255, father sufficiently acknowledged an
illegitimate child in a single witnessed writing
declaring the child as his son].) Ultimately, however,
legitimation of the child under former section 230 of
the Civil Code was not found because two other of
the statute's express requirements, i.e., receipt of the
child into the father's family and the father's
otherwise treating the child as his legitimate child
(see ante, fn. 4), had not been established. (Wong v.
Young, supra,80 Cal.App.2d at p. 394.)

FN5 Section 255 of the former Probate Code
provided in pertinent part: ” ‘Every
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illegitimate child, whether born or conceived
but unborn, in the event of his subsequent
birth, is an heir of his mother, and also of the
person who, in writing, signed in the
presence of a competent witness,
acknowledges himself to be the father, and
inherits his or her estate, in whole or in part,
as the case may be, in the same manner as if

~ he had been born in lawful wedlock ...." «
(Estate_of Ginochio (1974) 43 Cal.App.3d
412, 416 [117 Cal.Rpir. 565], italics
omitted.)

Although the foregoing authorities did not
involve section 6452, their views on parental
acknowledgement of out-of-wedlock children were
part of the legal landscape when the first modern
statutory forerunner to that provision was enacted in
1985. (See former § 6408.5, added by Stats. 1983, ch.
842, § 55, p. 3084, and amended by Stats. 1984, ch.
892, § 42, p. 3001.) (3) Where, as here, legislation
has been judicially construed and a subsequent statute
on the same or an analogous subject uses identical or
substantially similar language, we may presume that
the Legislature intended the *916 same construction,
unless a contrary intent clearly appears. (n_re Jerry
R (1994) 29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d
155]; see also People v. Masbruch (1996) 13 Cal.4th
1001, 1007 [55_Cal.Rptr.2d 760, 920 P.2d_705];
Belridge Farms v. Agricultural Labor Relations Bd.
(1978) 21 Cal.3d 551, 557 [147 Cal.Rptr. 165, 580
P.2d 665].) (lc) Since no evidence of a contrary
intent clearly appears, we may reasonably infer that
the types of acknowledgement formerly deemed
sufficient for the legitimation statute (and former §
255, as well) suffice for purposes of intestate
succession under section 6452. ™

FN6 Probate Code section 6452's
acknowledgement requirement differs from
that found in former section 230 of the Civil
Code, in that section 6452 does not require a
parent to “publicly“ acknowledge a child
born out of wedlock. That difference,
however, fails to accrue to Doner-Griswold's
benefit. If anything, it suggests that the
acknowledgement contemplated in section
6452 encompasses a broader spectrum of
conduct than that associated with the
legitimation statute.

Doner-Griswold  disputes whether  the
acknowledgement required by Probate Code section
6452 may be met by a father's -single act of
acknowledging a child in court. In her view, the
requirement contemplates a situation where the father
establishes an ongoing parental relationship with the
child or otherwise acknowledges the child's existence
to his subsequent wife and children. To support this
contention, she relies on fhree other authorities
addressing acknowledgement under former section
230 of the Civil Code: Blythe v. Ayers, supra,96 Cal.
532,Estate of Wilson, supra,164 Cal.App.2d 385, and
Estate of Maxey (1967) 257 Cal.App.2d 391 [64

Cal.Rptr. 837].

In Blythe v. Ayres, supra,96 Cal. 532, the father
never saw his illegitimate child because she resided
in another country with her mother. Nevertheless, he
“was garrulous upon the subject of his paternity and
it was his common topic of conversation.“ (/d. at p.
577.)Not only did the father declare the child to be
his child, “to all persons, upon all occasions,” but at
his request the child was named and baptized with his
surname. (/bid.) Based on the foregoing, this court
remarked that it could almost be held that he
shouted it from the house-tops.“ (/bid.) Accordingly,
we concluded that the father's  public
acknowledgement under former section 230 of the
Civil Code could "hardly be considered debatable.
(Blythe v. Ayres, supra,96 Cal. at p. 577.)

In Estate of Wilson, supra,164 Cal.App.2d 385,
the evidence showed that the father had
acknowledged to his wife that he was the father of a
child born to another woman. (/d at p.
389.)Moreover, he had introduced the child as his
own on many occasions, including at the funeral of
his mother. (Ibid) In light of such evidence, the
Court of Appeal upheid the trial cowrt's finding that
the father had publicly acknowledged the child within
the contemplation of the legitimation statute. *917

In Estate of Maxey, supra,257 Cal.App.2d 391,
the Court of Appeal found ample evidence supporting
the trial court's determination that the father publicly
acknowledged his illegitimate son for purposes of
legitimation. The father had, on several occasions,
visited the house where the child lived with his
mother and asked about the child's school attendance
and general welfare.(Jd. at p. 397.)The father also, in
the presence of others, had asked for permission to
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take the child to his own home for the summer, and,
wheun that request was refused, said that the child was
his son and that he should have the child part of the
time. (Jbid)) In addition, the father had addressed the
child as his son in the presence of other persons.
(Ibid.)

Doner-Griswold correctly points out that the
foregoing decisions illustrate the principle that the
existence of acknowledgement must be decided on
the circumstances of each case. (Estate of Baird
(1924) 193 Cal. 225, 277 [223 P. 974].) In those
decisions, however, the respective fathers had not
confessed to paternity in a legal action.
Consequently, the courts looked to what other forms
of public acknowledgement had been demonstrated
by fathers. (See also Lozano, supra,51 Cal.App.4th
843 [examining father's acts both before and after
child's birth in ascertaining acknowledgement under

§ 6452].)

w That those decisions recognized the validity of
different forms of acknowledgement should not
detract from the weightiness of a father's in-court
acknowledgement of a child in an action seeking to
establish the existence of a parent and child
relationship. (See Estate of Gird, supra,157 Cal. at
pp. 542-543; Wong v. Young, supra,80 Cal.App.2d at
pp. 393-394.)As aptly noted by the Court of Appeal
below, such an acknowledgement is a critical one that
typically leads to a paternity judgment and a legally
enforceable obligation of support. Accordingly, such
acknowledgements carry as much, if not greater,

‘significance than those made to certain select persons =~~~

(Estate of Maxey, supra,257 Cal. App.2d at p. 397) or
“shouted ... from the house-tops “ (Blythe v. Ayres,

supra,96 Cal. at p. 577).

Doner-Griswold's anthorities do not persuade us
that gection 6452 should be read to require that a
father have personal contact with his out-of-wedlock
child, that he make purchases for the child, that he
receive the child into his home and other family, or
that he treat the child as he does his other children.
First and foremost, the language of section 6452 does
not support such requirements. (See Lozano, supra,51
Cal.App.4th at p. 848.)(4) We may not, under the
guise of interpretation, insert qualifying provisions
not included in the statute. (California Fed. Savings
& Loan Assn. v. City of Los Angeles (1995) 11
Cal4th 342, 349 [45 Cal.Rptr.2d 279, 902 P.2d

2971.)

(1d) Second, even though Blythe v. Ayres,
supra,96 Cal. 532.FEstate of Wilson, supra,l64
Cal.App.2d 385, and Estate of Maxey, supra,*918257
Cal.App.2d 391, variously found such factors
significant for purposes of legitimation, their
reasoning appeared to flow directly from the express
terms of the controlling statute. In contrast to Probate
Code section 6452, former section 230 of the Civil
Code provided that the legitimation of a child born
out of wedlock was dependent upon three distinct
conditions: (1) that the father of the child “publicly
acknowledg[e] it as his own®; (2) that he “receiv[e] it
as such, with the consent of his wife, if he is married,
into his family*; and (3) that he “otherwise treat[] it
as if it were a legitimate child.** (4nte, fn. 4; see
Estate of De Laveaga, supra,142 Cal. at pp. 168-169
[indicating that although father acknowledged his
illegitimate son in a single witnessed writing,
legitimation statute was not satisfied because the
father never received the child into his family and did
not treat the child as if he were legitimate].) That the
legitimation, statute contained such  explicit

‘requirements, while gection 6452 requires only a

natural parent's acknowledgement of the child and
contribution toward the child's support or cars,
strongly suggests that the Legislature did not intend
for the latter provision to mirror the former in all the
particulars identified by Doner-Griswold. (See
Lozano, supra,51 Cal.App4th at pp. 848-849,
compare with Fam. Code, § 7611, subd. (d) [a man is
?presumed” to be the natural father of a child if "[h]e
receives the child into his home and openly holds out
the child as his natural child“].)

In an attempt to negate the significance of
Draves's in-court confession of paternity, Doner-
Griswold emphasizes the circumstance that Draves
did not tell his two other children of Griswold's
existence. The record here, however, stands in sharp
contrast to the primary authority she offers on this
point.Estate of Baird, supra,193 Cal. 225, held there
was no public acknowledgement under former
section 230 of the Civil Code where the decedent
admitted paternity of & child to the child's mother and
their mutual acquaintances but actively concealed the
child's existence and his relationship to the child's
mother from his own mother and sister, with whom
he had intimate and affectionate relations. In that
case, the decedent not only failed to tell his relatives,
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family friends, and business associates of the child
(193 Cal. at p. 252), but he affirmatively denied
paternity to a half brother and to the family coachman
(id_at p. 277). In addition, the decedent and the
child's mother masqueraded under a fictitious name
they assumed and gave to the child in order to keep
the decedent's mother and siblings in ignorance of the
relationship. (Jd. at pp. 260-261.)In finding that a
public acknowledgement had not been established on
such facts, Estate of Baird stated: A distinction will
be recognized between a mere failure to disclose or
publicly acknowledge paternity and a willful
misrepresentation in regard to it; in such
circumstances there must be no purposeful
concealment of the fact of paternity. “ (Id at p.
276.)%919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding.
There is no evidence that Draves thereafter
disclaimed his relationship to Griswold to people
aware of the circumstances (see ante, fn. 3), or that
he affirmatively denied he was Griswold's father
despite his confession of paternity in the Ohio court
proceeding. Nor is there any suggestion that Draves
engaged in contrivances to prevent the discovery of
Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's reliance on Estate
of Baird is misplaced.

Estate of Ginochio, supra,43_Cal.App.3d 412,
likewise, is inapposite. That case held that a judicial
determination of paternity following a vigorously
contested  hearing did not establish - an
acknowledgement sufficient to allow an illegitimate
child to inherit under section 255 of the former
Probate Code. (See awnte, fn. 5.) Although the court
noted that the decedent ultimately paid the child
support ordered by the court, it emphasized the
circumstance that the decedent was declared the
child's father against his will and at no time did he
admit he was the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise have contact with the child. (Estate of
Ginochio, supra,43 Cal.App.3d at pp. 416-417.)Here,
by contrast, Draves did not contest paternity,
vigorously or otherwise. Instead, Draves stood before
the court and openly admitted the parent and child
relationship, and the record discloses no evidence
that he subsequently disavowed such admission to
anyone with knowledge of the circumstances. On this

record, section 6452's acknowledgement requirement
has been satisfied by a showing of what Draves did
and did not do, not by the mere fact that paternity had
been judicially declared.

Finally, Doner-Griswold contends that a 1996
amendment of section 6452 evinces the Legislature's
unmistakable intent that a decedent's estate may not

~ pass to siblings who had no contact with, or were

totally unknown to, the decedent. As we shall
explain, that contention proves too much.

Prior to 1996, section 6452 and a predecessor
statute, former section 6408, expressly provided that
their terms did not apply to “a natural brother or a
sister of the child® born out of wedlock. ™ In
construing former section 6408, Estate of Corcoran
(1992) 7 Cal.App.4th 1099 [9 Cal.Rptr.2d 475] held
that a half sibling was a “natural brother or sister*
within the meaning of such *920 exception. That
holding effectively allowed a half sibling and the
issue of another half sibling to inherit from a
decedent's estate where there had been no parental
acknowledgement or support of the decedent as
ordinarily required. In direct response to Estate of
Corcoran, the Legislature amended section 6452 by
eliminating the exception for natural siblings and
their issue. (Stats. 1996, ch. 862, § 15; see Sen. Com.
on Judiciary, Analysis of Assem. Bill No. 2751
(1995-1996 Reg. Sess.) as amended June 3, 1996, pp.
17-18 (Assembly Bill No. 2751).) According to
legislative  documents, the Commission had
recommended deletion of the statutory exception
because it "creates an undesirable risk that the estate
of the deceased out-of-wedlock child will be claimed
by siblings with whom the decedent had no contact
during lifetime, and of whose existence the decedent
was unaware.” (Assem. Com. on Judiciary, Analysis
of Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as
introduced Feb. 22, 1996, p. 6; see also Sen, Com. on
Judiciary, Analysis of Assem. Bill No. 2751, supra,
at pp. 17-18.)

FN7 Former section 6408, subdivision (d)
provided: *If a child is born out of wedlock,
neither a parent nor a relative of a parent
(except for the issue of the child or a natural
brother or sister of the child or the issue of
that brother or sister) inherits from or
through the child on the basis of the
relationship of parent and child between that
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parent and child unless both of the following
requirements are satisfied: [{} (1) The parent
or a relative of the parent acknowledged the
child. {f] (2) The parent or a relative of the
parent contributed to the support or the care
of the child. “ (Stats. 1990, ch. 79, § 14, p.
722, italics added.)

This legislative history does not compel Doner-
Griswold's construction of section 6452, Reasonably
read, the comments of the Commission merely
indicate its concern over the “undesirable risk* that
unknown siblings could rely on the statufory
exception to make claims against estates. Neither the
language nor the history of the statute, however,
evinces a clear intent to make inheritance contingent
upon the decedent's awareness of or contact with
such relatives. (See Assem. Com. on Judiciary,
Analysis of Assem. Bill No. 2751, supra, at p. 6; see
also Sen. Com. on Judiciary, Analysis of Assem. Bill
No. 2751, supra, at pp. 17-18.)Indeed, had the
Legislature intended to categorically = preclude
intestate succession by a natural parent or a relative
of that parent who had no contact with or was
unknown to the deceased child, it could easily have
so stated. Instead, by deleting the statutory exception
for natural siblings, thereby subjecting siblings to
section 6452's dual requirements of
acknowledgement and support, the Legislature acted
to prevent sibling inheritance under the type of
circumstances presented in FEstate of Corcoran,
supra,7_Cal.App4th 1099, and to substantially
reduce the risk noted by the Commission. 921

FN8 We observe that, under certain former
versions of Ohio law, a father's confession
of paternity in an Ohio juvenile court
‘proceeding was not the equivalent of a
formal probate court “acknowledgement
that would have allowed an illegitimate
child to inherit from the father in that state.
(See Estate of Vaughan (2001) 90 Ohio
St.3d 544 [740 N.E.2d 259, 262-263].) Here,
however, Doner-Griswold does not dispute
that the right of the succession claimants to
succeed to Griswold's property is governed
by the law of Griswold's domicile, i.e.,
California law, not the law of the claimants'
domicile or the law of the place where
Draves's acknowledgement occurred. (Civ.

Code, 88§ 755, 946; see Estate of Lund

(1945) 26 Cal.2d 472, 493-496 [159 P.2d
643, 162 A.L.R. 606] [where father died
domiciled in California, his out-of-wedlock
son could inherit where all the legitimation
requirements of former § 230 of the Civ.
Code were met, even though the acts of
legitimation occurred while the father and
son were domiciled in two other states
wherein such acts were not legally
sufficient].)

B. Reguirement of a Natural Parent and Child
Relationship

(5a) Section 6452 limits the ability of a “natural
parent” or “a relative of that parent” to inherit from
or through the child ”on the basis of the parent and
child relationship between that parent and the child.

Probate Code section 6453 restricts the means by
which a relationship of a natural parent to a child
may be estabhshed for purposes of intestate
succession. " (See Estate of Sanders (1992) 2
Cal.App.4th 462, 474-475 [3 Cal.Rpir.2d 5361.)
Under section 6453, subdivision (a), a natural parent
and child relationship is established where the
relationship is presumed under the Uniform
Parentage Act and not rebutted. (Fam. Code, § 7600
et seq.) It is undisputed, however, that none of those
presumptions applies in this case,

FN9 Section 6453 provides in full: ”For the

purpose of determining whether a person is =

a 'natural parent' as that term is used is this
chapter: []] (a) A natural parent and child
relationship is established where that
relationship is presumed and not rebutted
pursuant to the Uniform Parentage Act, Part
3 (commencing with Section 7600) of
Division 12 of the Family Code. [{] (b) A
natural parent and child relationship may be
established pursuant to any other provisions
of the Uniform Parentage Act, except that
the relationship may not be established by
~an action under subdivision (c) of Section
7630 of the Family Code unless any of the
following conditions exist: []] (1) A court
order was entered during the father's lifetime
declaring paternity. [f] (2) Paternity is
established by clear and convincing
evidence that the father has openly held out

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.




24 P.3d 1191

Page 12

25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, 01 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.AR. 6305

(Cite as: 25 Cal.4th 904, 24 P.3d 1191)

the child as his own. [] (3) It was
impossible for the father to hold out the
child as his own and paternity is established
by clear and convincing evidence.*

Alternatively, and as relevant here, under
Probate Code section 6453, subdivision (b), a natural
parent and child relationship may be established
pursuant to section 7630, subdivision (c) of the
Family Code, ™% if a court order was entered during
the father's lifetime declaring paternity. ™" (§ 6453,
subd. (b)(1).)

FN10 Family Code section 7630,
subdivision (c) provides in pertinent part:
”An action to determine the existence of the
father and child relationship with respect to
a child who has no presumed father under
Section 7611 ... may be brought by the child
or personal representative of the child, the
Department of Child Support Services, the
mother or the personal representative or a
parent of the mother if the mother has died
or is a minor, a man alleged or alleging
himself to be the father, or the personal
representative or a parent of the alleged
father if the alleged father has died or is a
minor. An action under this subdivision
shall be consolidated with a proceeding
pursuant to Section 7662 if a proceeding has
been filed under Chapter 5 (commencing
with Section 7660). The parental rights of
the alleged natural father shall be
- determined as set forth in Section 7664.*

FN11 See makes no attempt to establish
Draves's natural parent status under other
provisions of section 6453, subdivision (b).

See contends the question of Draves's paternity
was fully and finally adjudicated in the 1941 bastardy
proceeding in Ohio. That proceeding, he *922 argues,
satisfies both the Uniform Parentage Act and the
Probate Code, and should be binding on the parties
here.

If a valid judgment of paternity is rendered in
Ohio, it generally is binding on California courts if
Ohio had jurisdiction over the parties and the subject
matter, and the parties were given reasonable notice
and an opportunity to be heard. (Ruddock v. Ohls

CFNI2

(1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 871.)
California courts generally recognize the importance
of a final determination of paternity. (E.g., Weir v.
Ferreira (1997) 59 Cal.App.4th 1509, 1520 [70
Cal.Rptr.2d 33 Weir);Guardianship_of Claralyn S.
(1983) 148 Cal.App.3d 81, 85 [195 Cal.Rpir. 6461;

cf. Estate of Camp (1901) 131 Cal. 469. 471 [63 P.
736] [same for adoption determinations].)

Doner-Griswold does not dispute that the parties
here are in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped from attacking it. (See Weir, supra,59
Cal.App.4th at pp. 1516-1517, 1521.)Instead, she
contends See has not shown that the issue adjudicated
in the Ohio bastardy proceeding is identical to the
issue presented here, that is, whether Draves was the
natural parent of Griswold.

Although we have found no California case
directly on point, one Ohio decision has recognized
that a bastardy judgment rendered in Ohio in 1950
was res judicata of any proceeding that might have
been brought under the Uniform Parentage Act.
(Birman v. Sproat (1988) 47 Ohio App.3d 65 [546
N.E.2d 1354, 1357] [child born out of wedlock had
standing to bring will contest based upon a paternity
determination in a bastardy proceeding brought
during testator's life]; see also Black's Law Dict,
supra, at pp. 146, 1148 {[equating a bastardy
proceeding with a paternity suit].) Yet another Ohio
decision found that parentage proceedings, which had
found a decedent to be the “reputed father” of a child,

conferred standing upon the illegitimate child to
contest the decedent's will where the father-child
relationship was established prior to the decedent's
death. (Beck v. Jolliff (1984) 22 Ohio App.3d 84 [489
N.E.2d 825, 8291 see also Estate of Hicks (1993) 90
Ohio App.3d 483 [629 N.E.2d 1086, 1088-1089]
[parentage issue must be determined prior to the
father's death to the extent the parent-child
relationship is being established under the chapter
governing descent and distribution].) While we are
not bound to follow these Ohio authorities, they
persuade us that the 1941 bastardy proceeding
decided the identical issue presented here.

FN12 The term "reputed father” appears to
have reflected the language of the relevant
Ohio statute at or about the time of the 1941
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bastardy proceeding. (See State ex rel
Discus v. Van Dorn (1937) 56 Ohio App. 82
[8 Ohio Op. 393. 10 N.E.2d 14, 16].)

Next, Doner-Griswold argues the Ohio judgment
should not be given res judicata effect because the
bastardy proceeding was quasi-criminal in nature.
%923 It is her position that Draves's confession may
have reflected only a decision to avoid a jury ftrial
instead of an adjudication of the paternity issue on
the merits.

To support this argument, Doner-Griswold relies
upon Pease v. Pease (1988) 201 Cal.App.3d 29 [246
Cal.Rptr. 7621(Pease). In that case, a grandfather was
sued by his grandchildren and others in a civil action
alleging the grandfather's molestation of the
grandchildren. When the grandfather cross-
complained ~against his former wife for
apportionment of. fault, she filed a demurrer
contending that the grandfather was collaterally
estopped from asserting the negligent character of his
acts by virtue of his puilty plea in a criminal
proceeding involving the same issues. On appeal, the
judgment dismissing the cross-complaint was
reversed. (6) The appellate court reasoned that a trial
court in a civil proceeding may not give collateral
estoppel effect to a criminal conviction involving the
same issues if the conviction resulted from a guilty
plea. *The issue of appellant's guilt was not fully
litigated in the prior criminal proceeding; rather,
appellant's plea bargain may reflect nothing more
than a compromise instead of an ultimate
determination of his guilt. Appellant's due process
right to a hearing thus outweighs any countervailing
need to limit litigation or conserve judicial
resources.” (Jd. at p. 34, fn. omitted.)

(5b) Even assuming, for purposes of argument
only, that Pease's reasoning may properly be invoked
where the father's admission of paternity occurred in
a bastardy proceeding (see Reams v. State ex rel.
Favors (1936) 53 Ohio App. 19 [6 Ohio Op. 501, 4
N.E2d 151, 152] [indicating that a bastardy
proceeding is more civil than criminal in character]),
the circumstances here do not call for its application.
Unlike the situation in Pease, neither the in-court
admission nor the resulting paternity judgment at
issue is being challenged by the father (Draves).
Moreover, neither the father, nor those claiming a
right to inherit through him, seek to litigate the

paternity issue. Accordingly, the father's due process
rights are not at issue and there is no need to
determine whether such rights might outweigh any
countervailing need to limit litigation or conserve
judicial resources. (See Pease, supra,201 Cal. App.3d
atp. 34.)

Additionally, the record fails to support any
claim that Draves's confession merely reflected a
compromise. Draves, of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy proceeding. Although
Doner-Griswold suggests that Draves confessed to
avoid the publicity of a jury trial, and not because the
paternity charge had merit, that suggestion is purely
speculative and finds no evidentiary support in the
record. *924

Finally, Doner-Griswold argues that See and
Griswold's half siblings do not have standing to seek
the requisite paternity determination pursuant to the
Uniform Parentage Act under gsection 7630
subdivision (c) of the Family Code. The question

_ here, however, is whether the judgment in the

bastardy proceeding initiated by Griswold's mother
forecloses Doner-Griswold's relitigation of the
parentage issue.

Although Griswold's mother was not acting
pursuant to the Uniform Parentage Act when she
filed the bastardy complaint in 1941, neither that
legislation nor the Probate Code provision should be
construed to ignore the force and effect of the
judgment shé obtained. That Griswold's mother
brought her action to determine paternity long before
the adoption of the Uniform Parentage Act, and that
all procedural requirements of an action under Family
Code _section_7630 may not have been followed,
should not detract from its binding effect in this
probate proceeding where the issue adjudicated was
identical with the issue that would have been
presented in a Uniform Parentage Act action. (See
Weir, supra,59 Cal.App.4th at p. 1521.)Moreover, a
prior adjudication of paternity does not compromise a
state's interests in the accurate and efficient
disposition of property at death. (See Irimble v.
Gordon (1977) 430 U.S. 762, 772 & fn. 14 [97 S.Ct.
1459, 1466, 52 1.Ed.2d 311 [striking down a
provision of a state probate act that precluded a
category of illegitimate children from participating in
their intestate fathers' estates where the parent-child
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refationship had been established in state court
paternity actions prior to the fathers' deaths].)

In sum, we find that the 1941 Ohio judgment
was a court order “entered during the father's lifetime
declaring paternity* (§ 6453, subd. (b)(1)), and that it
establishes Draves as the natural parent of Griswold
for purposes of intestate succession under section
6452,

Disposition

(D) ” 'Succession to estates is purely a matter of
statutory regulation, which cannot be changed by the
courts.' “ (Estate of De Cigaran, supra,150 Cal. at p.
688)We do not disagree that a natural parent who
does no more than openly acknowledge a child in
court and pay court-ordered child support may not
reflect a particularly worthy predicate for inheritance
by that parent's issue, but section 6452 provides in
unmistakable language that it shall be so. While the
Legislature remains free to reconsider the matter and
may choose to change the rules of succession at any

time, this court will not do so under the pretense of

interpretation.
The judgment of the Court of Appeal is affirmed.

George, C. J., Kennard, J., Werdegar, I, and Chin, J.,
concurred. ¥*925BROWN, J.

I reluctantly concur, The relevant case law
strongly suggests that a father who admits paternity
in court with no subsequent disclaimers
“acknowledgefs] the child“ within the meaning of
subdivision (a) of Probate Code section 6452,
Mareover, neither the statutory language nor the
legislative  history  supports an  alternative
interpretation. Accordingly, we must affirm the
judgment of the Court of Appeal.

Nonetheless, 1 believe our holding today
" contravenes the overarching purpose behind our laws
of intestate succession-to carry out “the intent a
decedent without a will is most likely to have had.”

(16 Cal. Law Revision Com. Rep. (1982) p. 2319.) I

doubt most children born out of wedlock would have
wanted to bequeath a share of their estate to a
»father** who never contacted them, never mentioned
their existence to his family and friends, and only
paid court-ordered child support. I doubt even more
that these children would have wanted to bequeath a

share of their estate to that father's other offspring.
Finally, I have no doubt that most, if not all, children
born out of wedlock would have balked at
bequeathing a share of their estate to a “forensic
genealogist.

To avoid such a dubious outcome in the future, I
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent has some sort of parental
connection to that child. For example, requiring a
parent to treat a child born out of wedlock as the
parent's own before the parent may inherit from that
child would prevent today's outcome. (See, e.g.,
Bullock v. Thomas (Miss. 1995) 659 So.2d 574, 577
[a father must “openly treat“ a child born out of
wediock “as his own “ in order to inherit from that
child].) More importantly, such a requirement would
comport with the stated purpose behind our laws of
succession because that child likely would have
wanted to give a share of his estate to a parent that
treated him as the parent's own.

Of course, this court may not remedy this
apparent defect in our intestate succession statutes.
Only the Legislature may make the appropriate
revisions. I urge it to do so here. ¥926 - ..

Cal. 2001.

Estate of Griswold
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Agsembly amendments (a) provide that in addition to social
security numbers, "names" should also be deleted from the
records provided to the committees, (b) clarify the civil
action procedures, and {(c¢) provide that courts may award
restitution.

ANATLYSIS : Existing state law requires the payment of
prevailing wages to workers employed by private contractors
on public works projects valued at $1,000 or more. When an
awarding body decides to advertise a public works contract,
it must obtain the applicable prevailing wage rates from
the Director of the Department of Industrial Relations

(DIR). The Divisions of Labor Standards Enforcement (DLSE)
and Apprenticeship Standards (DAS) enforce various
requirements.

Contractors and subcontractors are required to prepare a
certified payroll containing specified information and to
make the payroll available for inspection or to furnish it
upon request to DLSE, DAS, and to a representative of the
awarding body. Records obtained by state officials are
open for public inepection, but employee names and other
identifying information such as addresses, and social
security numbers are deleted from view.

Existing federal law provides for the establishment of
industry wide labor-management committees which have been
jointly organized for, among other things, advocating
industry practices in compliance with various laws.

This bill provides that a federally recognized joint
labor-management committee may obtain a copy of a certified
payroll from a contractor on a public works project, but
with names and social security numbers deleted. If the
committee discovers unpaid’ prevailing wages or fringe
benefits due, and related penalties, it may file a civil
action to collect them. Courts may award restitution to
employees and attorney's fees and costs to the committee.

Prior legisglation

This bill is similar to AB 2783 (Villaraigosa) of 2000
which was vetoed by the Governor. The Veto Message said,

SB 588
Page

in part:
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"?.The bill contains no provisions that limit the uses to
which joint labor management committees may put the
personal information with which they are entrusted?. (T)he
release of personal information to a joint labor-management
committee requires neither the knowledge nor the consent of
affected employees. "Although the obvious intent of this
legislation is that the information be utilized solely for
the purpose of detecting the underpayment of workers on
public works projects, joint labor-management committees
are not bound to adhere to this goal, and the privacy of
the affected employees is in no way assured. This 1s not
the case with the public agencies charged with the
enforcement of California's labor laws.®

FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes
Local: No - :

The Assembly Appropriations Committee analysis concluded
that the fiszcal effect of this bill was negligible.

SUPPORT (verified 5/14/01) (prior to 9/6 amendments)

California-Nevada Conference of Operating Engineers
(source)

State Building and Construction Trades Councill of
California

California Labor Federation AFL-CIO

California Chamber of Commerce

" OPPOSITION : (Verified 5/14/01)

Associated Builders and Contractors
California Manufacturers and Technology Association

ARGUMENTS IN SUPPORT Proponents including the
California-Nevada Conference of Operating Engineers, argue
that union representatives or joint labor-management
committees are unable to ascertain if the contractor is
misclassifying and underpaying skilled workers when they
seek to discover compliance with prevailing wage laws.
This bill would provide important new mechanisms to assist
the state in enforcing the public works law.

SB 588
Page

Supporters refer to estimates from the State Task Force on
the Underground Economy that estimates between $2 billion
and $5 billion in payroll and revenue goes unreported in
the construction industry each year.

Because DLSE has only 20 field investigators and six
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auditors in the public works unit, that agency cannot
adequately enforce the law on more than 22,000 public works
projects each year. Therefore, unethical contractors
understand that the odds of being caught cheating on wages
and payroll taxes is minimal. This bill will strengthen
enforcement by providing committees with access to payroll
records and a direct cause of action to enforce prevailing’
wage laws. '

ARGUMENTS IN OPPOSITION : Opponents state that DLSE is
more than capable of checking payroll records to guard
against any duplications or misclassification of employees.

Under the current administration, the DLSE has received
major budget increases, as well as additional augmentations
to increase staffing which should be sufficient to fulfill
their duties. They see no empirical evidence that DLSE has
failed to perform its current duties in a timely or
satisfactory manner.

Opponents guestion the appropriateness of joint
labor-management committees getting involved in prevailing
wage enforcement activities. They argue that the purpose
of these private committees is to promote a private
benefit, not a public one.

The Associated Builders and Contractors argue that the
committees endorsed and fostered by this bill represent
unions and unionized businesses for the purpose of
recruiting union membership. Also, by only deleting social
security numbers, enormous privacy rights violations would
still exist. Workers names and addresses should not be
subject to public release for union recruiting of non-union
contractors. i

ASSEMBLY FLOOR
AYES: Alqguist, Aroner, Calderon, Canciamilla, Cardenas,
Cardoza, Cedillo, Chan, Chavez, Chu, Cohn, Corbett,

SB 588
Page

Correa, Diaz, Dutra, Firebaugh, Florez, Frommer,
Goldberg, Havice, Horton, Jackson, Keeley, Kehoe, Koretz,
Liu, -Longville, Lowenthal, Matthews, Migden, Nakano,
Nation, Negrete McLeod, Oropeza, Papan, Pavley, Reyes,
Salinas, Shelley, Simitian, Steinberg, Strom-Martin,
Thomson, Vargas, Washington, Wayne, Wesson, Wiggins,
Wright, Hertzberg

NOES: BAanestad, Ashburn, Bates, Bogh, Briggs, Bill
Campbell, John Campbell, Cogdill, Cox, Daucher,
Dickerson, Harman, Hollingsworth, Kelley, La Suer, Leach,
Leonard, Leslie, Maldonado, Mountjoy, Robert Pacheco, Rod
Pacheco, Pescetti, Richman, Runner, Strickland, Wyman,
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zettel

NC:sl 9/12/01 Senate Floor Analyses

SUPPORT/OPPOSITION: SEE ABOVE

* Kk kK END * ok kR
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CALIFORMIA
§ SECRETARY
OF STATE PROP Kindergarten-University Public
47 Education Facilities Bond Act of 2002,
PROP 46
= PROP 47 Analysis by the Legislative Analyst
Officlal Title and Summary BACKGROUND
= Analysis Public education in California consists of two distinct systems. One system Inciudes local school

districts that provide elementary and secondary (kindergarten through 12th grade, or "K-12")
education to about 6.1 million pupils. The other system (commonly referred to as "higher
education™) includes local community cclleges, the Caltfornia State University (CSU), and the
Unlverslty of California (LIC). The three segments of higher education provide education programs
T
ext of Proposed Law beyond the 12th grade to about 2.3 million students.

Arguments and Rebuttals

PROP 48
: K~12 Schools
PROP 49 School Facilities Funding. The K-12 schools receive funding for construction and renovatlon of
facilities from two maln sources—the state and local general obligation bonds.
PROP 50 ® State Funding. The state, through the School Facllity. Program (SFP), provides money for
. school districts to buy land and to construct, renovate, and modemize K-12 school
PROP 51 buildings. Districts recelve funding for construction and renovation based on the number of
pupils who meet the eligibllity criteria of the program. The cost of school construction

PROP 52 projects Is shared between the state and local school districts. The state pays 50 percent

of the cost of new construction projects and 60 percent of the cost for approved
maodernization projects. (Local matches are not necessary In so-called “hardship” cases.)
The state has funded the SFP by issuing general obligation bonds. Over the past decade,
voters have approved a total of $11.5 blllion in state bonds for K-12 school construction,
About $550 million of these funds remain available for expenditure.

® Local General Obligation Bonds. School districts are authorized to sell general
obligation bonds to finance school construction projects with the approval of 55 percent of
the voters In the district. These bonds are pald off by taxes on real property located within
the district. Over the last ten years, school districts have recelved voter approval to Issue
more than $23 blllion of general obligation bonds.

Although school facllities have been funded primartly from state and local general obilgation
bonds, school districts also recelve significant funds from:

& Developer Fees. State law authorlzes local governments to impose developer fees on
new construction. These fees are leviad on new residential, commerclal, and industriai
developmenits. Statewlde, school districts report having received an average of over $300
million a year In developer fees over the last ten years.

® Special Local Bonds (Known as "Mello-Roos" Bonds). School districts may form
speclal districts in order to sell bonds for school construction projects. (These special
districts generally do not encompass the entire school district.) The bonds, which require
two-thirds voter approval, are pald off by charges assessed to property owners in the
special district. Statewide, schoo districts have received on average about $150 million a
year in special local bond proceeds over the past decade.

K-12 School Bullding Needs. Under the SFP, K-12 school districts must demonstrate the need
for new or madernized facilities. Through May 2002, the districts have identified a need to
construct new schools to house 1.2 militon puptls and modernize schools for an additional 1.2
million puplis. We estimate the state cost to address ali of these needs to be roughly $20 billion.

Higher Education )
Callfornia’s system of public higher educatlon includes 140 campuses in the three segments listed
below, serving about 2.3 million students:
® The California Community Colleges provide instruction to 1.7 million students at 108
campuses operatad by 72 locally governed districts throughout the state. The community
colleges grant assoclate degrees and also offer a varlety of vocational skill courses.
® The CSU system has 23 campuses, with an enroliment of about 395,000 students, The
system grants bachelor and master degrees, and a small number of joint doctoral degrees
with UC.
® The UC has eight general campuses and one health sclences campus with a total
enrollment of about 184,000 students, This system offers bachelor, master, and doctoral
degrees, and Is the primary state-supported agency for research.
Over the past decade, the voters have approved nearly $4.4 billion in general obligation bonds for
caplital improvements at public higher education campuses. The state also has provided almost
$1.5 bllllon in lease revenue bonds for this same purpose.

In addition to these state bonds, the higher education segments have other sources of funding for

capital projects.
® Local General Obligation Bonds. Community coliege districts are authorized to sell
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general obligation bonds to finance school construction projects with the approval of 55
percent of the voters in the district. These bonds are pald off by taxes on real property
located within the district. Over the last decade, community college districts have received
locat voter approval to issue about $5 blllion of bonds for construction and renovation of
facillties.
® Glfts and Grants, The CSU and UC in recent years together have received on average
over $100 mitlion annually In glifts and grants for construction of facilities,
® UC Research Revenue. The UC finances the construction of new research facllities by
selling bonds and pledging future research revenue for their repayment. Currently, UC
uses about $125 million a year of research revenue to pay off these bonds.
Higher Education Bullding Plans. Each year the institutions of higher educatlon prepare capltal
outiay plans in which they identify project priorities over the next few years, Higher education
capital outtay projects in the most recent plans total $4.4 blllion for the period 2003-04 through
2006-07.

PROPOSAL

This measure allows the state to issue $13.05 billion of general obligation bonds for construction
and renovation of K~12 school facllities ($11.4 blllion) and higher education facllitles ($1.65
billion). General obligation bonds are backed by the state, meaning that the state Is obligated to
pay the principal and interest costs on these bonds. General Fund revenues would be used to pay
these costs, These revenues come primarily from state income and sales taxes. Figure 1 shows
how these bond funds would be allocated to K-12 and higher education.

K-12 School Facilities

Figure 1 describes generally how the $11.4 billlon for K-12 school projects would be allocated.
However, the measure would permit changes in this allocation with the approval of the Leglslature
and Governor.

New Construction, A total of $6.35 billlon would be avallabie to buy land and construct new
school bulldings. OF this amount, $2.9 billion would be set aside for “"backlog” projects—that is,
projects for which districts had submitted applications on or before February 1, 2002, but that
have not yet been funded. The remalning funds—$3.45 blllion—would be avaliable for new
construction projects submitted after February 1, 2002. Districts would be required to pay for 50
percent of costs with local resources. The measure also provides that up to $100 million of the
$3.45 billlon in new construction funds is avallable for charter school facllities, (Charter schools
are public schools that operate Independently of many of the requirements of regular public
schools,)

Modernization. The proposition makes $3.3 billion avallable for the reconstruction or
modernization of existing school facilities. Of this amount, $1.9 billion would be avaitable for
backiog projects and $1.4 blllion for new proposals, Districts would be required to pay 40 percent
of project costs from local resources.

Critically Overcrowded Schools. This prapasition directs a total of $1.7 bllllon to districts with
schaols which are considered critically overcrowded. These funds would go to schoolis that have a
large number of puplls relative to the size of the school site.

Joint-Use Projects. The measure makes a total of $50 million available to fund joint-use
projects. (An example of a joint-use project Is a facility constructed for use by both a K-12 school
district and a local library district.)

Higher Education Facilities

The measure includes $1.65 blliton to construct new bulldings and related infrastructure, alter
existing bulldings, and purchase equipment for use In these buildings for Callfornia’s public higher
education systems. The Gavernor and the Legislature would select the specific projects to be -
funded by the bond monies.

Related Bond Funding. The legislation which placed this proposition on the ballot provides
$651.3 million in lease revenue bonds to fund specific projects. Lease revenue bonds are similar to
state general obligation bonds except they do not require voter approval and are not backed by
the full faith and credit of the state. This would fund $279 mlllion for UC (7 projects), $191.3
milllon for CSU (4 projects), $170.5 milllon for the community colieges (11 projects), and $10.5
million for the California State Library (1 project).

Future Education Bond Act
The legislation which piaced this proposition on the ballot authorizes a $12.3 billion bond measure
to be placed on the 2004 primary election baltot. (If the voters do not-approve this measure, the

* same bond Issue would be placed on the November 2004 ballot.)

The bond measure would provide:
® $10 billion for K-12 school facllities (with roughly half for new constructlon and a fourth
each for modernization and critically overcrowded schools).
@ $2.3 billion for higher education (with $920 million for community colleges and $690
milllon each for UC and CSU).

FISCAL EFFECT

The cost of these bonds would depend on their interest rates and the time period over which they
are repaid. If the $13.05 billlon in bonds authorized by this proposition are sold at an Interest rate
of 5.25 percent (the current rate for this type of bond) and repald over 30 years, the cost over the
period would be about $26.2 biliion to pay off both the principal ($13.05 blllion) and Interest
($13.15 billion). The average payment for principal and interest would be about $873 million per
year.

http://vote2002.s0s.ca.gov/2002-vig/propositions2_id=225&sid=2.asp 12/7/2007
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Figure 1

Proposition 47
Uses of Bond Funds

(In Millions) Amount
K-12

New Construction:

New projects v $3,4508
Backlog? . 2,900
Modarnization: Y :
New projects 1,400
Backlog? 1,900
Critlcally overcrowded schools 1,700
Joint use 50
Subtotal, K-12 ($11,400°)
Higher Education

Community Colleges $746
Callfornia State University : 456
University of Callfornia 408
"Subtotal, Higher Education ($1,650)
Total $13,050

2 Up to $100 million available for charter schools, Up to $25 milllon avallable for
reimbursements to homebuyers for fees paid to school districts to fund new facllities, but only in
the event Proposition 46 falls.

B projects for which districts had submitted applications on or before February 1, 2002,

€ Up to $20 millior avallable for energy conservation projects.
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Preface

introduction

This handbook was developed by the Office of Public School Construction (OPSC) to assist school districts
in applying for and obtaining "grant” funds for the new construction and modernization of schools under
the provisions of the Leroy F. Greene School Facilities Act of 1908 (Senate Bill 50). It is intended to be an
overview of the program for use by school districts, parents, architects, the Legislature, and other inter-
ested parties on how a district or county superintendent of schools becomes eligible and applies for State
funding. This handbook provides direction on accessing the processes leading to project approvals, insight
to the various features of the School Facility Program (SFP), and includes suggestions on how to make the
funding systern as efficient as possible. For information not contained in this handbook, districts should
consult with their respective project managers for assistance; or refer to additional project specific informa-
tion contained in the SFP Regulations. The SFP Regulations are located on the OPSC Web site at www.opsc.
dgs.ca.gov. The OPSC project managers are assigned by county, and a complete listing of project manager
assignments, including telephone numbers and e-mail addresses, are also included on our Web site.

Things to Know

This updated version of the handbook includes various regulation changes that occurred between 2005 and
2007 and include:

» Critically Overcrowded School Facllities Program Amendments (effective 10/27/2005)

» Small High School Program (effective 03/14/2006)

» Alternative Enrollment Projection Methods (effective 05/15/2006)

» Re-Designation of Energy Funds (effective 08/21/2006)

» General Site Development Additional Grant (effective 09/05/2006)

» Multi-Story Replacement of Single-Story Facilities Amendments (effective 11/03/2006)

» Modernization Handicapped Access/Fire Code Excessive Cost Hardship Grant Amendments (effective 04/25/2007)
» Charter School Facility Program Amendments (effective 05/17/2007)

Where to Begin

Section 1, “School Facility Program Overview” and Section 2, “The State Allocation Board, the Office of
Public School Construction, and Other Involved Agencies” will provide general information. After review-
ing these sections, the reader may want to review Section 4, "Application for Eligibility,’ because establish-
ing eligibility is the first step in filing an application for either new construction or modernization funding.
The remaining sections can be reviewed as the topics arise,

v
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Section 1

School Facility Program Overview

Introduction

The School Facility Program (SFP) was implemented in late 1998 and is a significant change from previous
State facilities programs. The State funding is provided in the form of per pupil grants, with supplemental
grants for site development, site acquisition, and other project specific costs when warranted. This process
makes the calculation of the State participation quicker and less complicated. In most cases, the application
can be reviewed, the appropriate grants calculated, and State Allocation Board (SAB) approval received in
60—90 days regardless of project size.

In addition to a less complicated application process, the SEP provides greater independence and flexibility

to school districts to determine the scope of new construction or modernization projects. There is consider-
ably less project oversight by State agencies than in previous State programs. In return, the program requires
the school district to accept more responsibility for the outcome of the project, while allowing the district to
receive the rewards of a well managed project. All State grants are considered to be the full and final appor-
tionment by the SAB. Cost overruns, legal disputes, and other unanticipated costs are the responsibility of the
district. On the other hand, all savings resulting from the district’s efficient management of the project accrue
to the district alone. Interest earned on the funds, both State and local, also belongs to the district. Savings and
interest may be used by the district for any other capital outlay project in the district. See Section 13, “Addi-
tional SFP Requirements and Features” for more information on project savings.

The SFP provides funding grants for school districts to acquire school sites, construct new school facilities,
or modernize existing school facilities, The two major funding types available are “new construction” and
“modernization’ ! The new construction grant provides funding on a 50/50 State and local match basis.
The modernization grant provides funding on a 60/40 basis. Districts that are unable to provide some or
all of the local match requirement and are able to meet the financial hardship provisions may be eligible for
additional State funding (see Section 10, “Financial Hardship”).

To ensure that districts are providing adequate safe facilities to students, approval by both the Division of
the State Architect (DSA) is required prior to signing a contract for any new construction, modernization
and alteration projects for which State funding is requested. Education Code, Section 17072.30, requires
that school districts obtain DSA approval of their project’s plans and specifications prior to submitting a
funding application to the OPSC, The DSA approval ensures that the plans and specifications are in compli-
ance with California’s requirements for structural safety, fire and life safety, and accessibility. Districts that
sign construction contracts prior to obtaining DSA approval risk their project's eligibility for State funding.
The only exception to this requirement is for relocatable buildings, for which districts may enter into a con-
tract to acquire the plans and specifications; however construction cannot commence until DSA approval
of the final plans and specifications has been obtained. The date of the DSA approval letter, not the DSA
stamp, is considered a valid approval.

1 Education Code, Sections 17072.10 and 17074.10, establish the new construction grant and modernization grant, respectively.
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Implementation and Evolution of the School Facility Program

Senate Bill 50 (Greene) was chaptered into law on August 27, 1998, establishing the SEP. The legislation
required that regulations be approved and in place for accepting and processing applications as soon as
Proposition 1A was approved by the voters the following November. The SFP continues to evolve through
legislative changes. Assembly Bill (AB) 16 and AB 14 provided for significant changes by requiring that
regulations be approved and in place for accepting and processing applications as soon as Proposition 47
was approved by the voters in November 2002. These changes included funding for charter school facilities,
critically overcrowded schools and joint-use projects. Some of the changes that impacted new construc-
tion funding include the suspension of Priority Points, an additional grant for energy efficiency, and several
changes that impact the determination of eligibility. Some of the changes that impacted modernization
funding include the change of the funding ratio between the State and the school district from 8o percent
State and 20 percent district to 6o percent State and 40 percent school district, and additional grants for
energy efficiency and the modernization of buildings 50 years old or older.

The passage of Proposition ss in March 2004 provided an additional $12.3 billion for the construction and
renovation of k—12 school facilities and higher education facilities. These funds made available through the
School Facility Program, continue to make a difference in assisting school districts with overcrowding and
accommodating future enrollment growth.

Proposition 1D provided an additional $7.3 billion in November 2006 which has already begun to assist
school districts to repair and modernize older facilities. These funds will additionally assist with overcrowd-

ing and accommodate future enrollment growth.

Information on each category of funding can be found in the following sections:

SFP FUNDING CATEGORY SECTION PAGE
New Construction 5 23
Modernization . 9 29
Financial Hardship 10 71
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Funding for the School Facility Program

Funding for projects approved in the SFP comes exclusively from statewide general obligation bonds
approved by the voters of California. The first funding for the program was from Proposition 1A, approved
in November 1998. That bond for $9.2 billion contained $6.7 billion for x—12 public school facilities. The
second funding for the program was from Proposition 47, approved in November 2002, It was a $13.2
billion bond, the largest school bond in the history of the State. It contained $11.4 billion for x—12 public
school facilities, In March 2004 a third bond was passed by California voters for another $12.3 billion. Of
the $12.3 billion provided by Proposition ss, it contained $10 billion for k—12 public school facilities. At this
time funds remain for new construction projects.

In November 2006 an additional $10.416 billion was passed by the voters. Of the $10.416 billion provided
by Proposition 1p, $7.3 billion will be utilized by school districts to address overcrowding, provide career
technical education facilities, accommodate future enroliment growth, renovate and modernize older
school buildings and allow participation in community related joint-use projects. The 2006 bond measure
is summarized as follows:

PROGRAM BOND 2006
New Construction * $ 1,900,000,000 +
Modernization * 3,300,000,000
Overcrowding Relief Grant 1,000,000,000
Joint Use 29,000,000
Career Technical Education Facilities Program 500,000,000
Charter Schools 500,000,000
High Performance Schools 100,000,000
Total K-12 $ 7,329,000,000 ,

* Up to $200 million of the new construction and modernization funds speclfied for small high schools.

1 Up to 10% percent Is avallable for selsmic repairs, reconstruction, or replacement.
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Section 2

The State Allocation Board, the
Office of Public School Construction, and
Other Involved Agencies

State Allocation Board

Created in 1047 by the State Legislature, the State Allocation Board (SAB) is responsible for determining the
allocation of State resources including proceeds from General Obligation Bond Issues and other designated
State funds used for the new construction and modernization of public school facilities. The SAB is also
charged with the responsibility for the administration of the State Relocatable Classroom Program, the
Deferred Maintenance Program, and many other facilities related programs. Handbooks on these pro-
grams may be found on the Office of Public School Construction (OPSC) Web site at www.opsc.dgs.ca.gov.
Printed copies may be obtained by contacting the OPSC directly.

The SAB meets monthly, typically at the State Capitol. At each meeting the SAB reviews and approves
applications for eligibility and funding, acts on appeals, and adopts policies and regulations as they pertain
to the programs that the SAB administers.

The SAB is comprised of ten members:

» The Director of the Department of Finance or designee (Traditional SAB Chair)

» The Director of the Department of General Services or designee

» The Superintendent of Public Instruction or designee

» One person appointed by the Governor

» Three State Senators; appointed by the Senate Rules Committee (two from the majority party and one from
the minority party)

» Three State Assembly Members; appointed by the Speaker of the Assembly (iwo from the majority party and
one from the minority party)

The current SAB members are:

» Mr, Michael Genest, Director, Department of Finance

» Mr. Will Bush, Diractor, Department of General Services
» Mr. Jack O'Connell, Superintendent of Public Instruction
» Ms, Rosario Girard, Governor's Appointee

» Senator Bob Margett

» Senator Jack Scott

» Senator Joe Simitian

» Assembly Member Gene Mullin

» Assembly Member Jean Fuller

» Assembly Member Kevin de Le6n

The current SAB officers are:
» Rob Cook, Executive Officer

» Lori Morgan, Deputy Executive Officer
» Mavonne Garrity, Assistant Executive Officer

5
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OPSC Misslon:

"As staff to the State Allocation
Board, the Office of Public
School Construction facili-
tates the processing of school
applications and makes
funding available to qualify-
ing school districts. These
actions enable school districts
to build safe and adequate
school facilities for their chil-
dren in an expeditious and
cost-effective manner”

Helpful Hint:

The Directory of Services
provides information regard-
ing project manager county
assignments, including tele-
phone numbers and other
contact information,

SAB Implementation Committee

The SAB Implementation Committee is an informal advisory body established by the SAB to assist the
SAB and the OPSC with policy and legislation implementation. The committee membership is comprised
of organizations representing the school facilities community which meets approximately once a month
depending upon the workload, The SAB Assistant Executive Officer is the chair of the committee. Commit-
tee membership, as well as the time and location of future meetings, can be found on the OPSC Web site at
www.opsc.dgs.ca.gov.

Office of Public School Construction

The OPSC serves the 1,000 plus x—12 public school districts in California. As staff to the SAB, the OPSC is
responsible for allocating State funding for eligible new construction and modernization projects to provide
safe and adequate facilities for California public school children. The OPSC is also responsible for the man-
agement of these funds and the expenditures made with them, It is also incumbent on the OPSC to prepare
regulations, policies, and procedures for approval by the SAB that carry out the mandates of the law.

OPSC Responsibilities

The OPSC is charged with the responsibility of verifying that all applicant school districts meet specific cri-
teria based on the type of eligibility or funding which is being requested and to work with school districts to
assist them throughout the application process. The OPSC ensures that funds are allocated properly and in
accordance with the law and decisions made by the SAB. Since November of 1998, the OPSC has processed
over $28.8 billion in State apportionments to the SAB. The programs, funding, and approvals over that
period are shown in Appendix 5, “Summary of Bond and Deferred Maintenance Allocations.’

The OPSC prepares agendas for the SAB meetings. These agendas keep the SAB members, districts, staff,
and other interested parties apprised of all actions taken by the SAB. The agenda serves as the underly-
ing source document used by the State Controller’s Office for the appropriate release of funds. The agenda
further provides a historical record of all SAB decisions, and is used by school districts, facilities planners,
architects, consultants, and others wishing to track the progress of specific projects, the availability of
funds, and SAB regulations.

Management of the Office of Public School Construction

The OPSC is directed by an Executive Officer who is appointed by the Governor. The appointee also serves
as the Executive Officer to the SAB, A Deputy Executive Officer is selected by the Executive Officer subject
to the approval of the Director of General Services. The Deputy oversees the daily operation of the office.
An Assistant Executive Officer is appointed by the SAB. Although not technically a member of the OPSC
management, the Assistant Executive Officer works directly with the OPSC management team and acts as
liaison between the SAB and the OPSC,
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Other Agencies Involved

School districts planning to construct or modernize existing schools require the assistance of several local,
State, and federal agencies. It is essential that those dealing with the school construction process have an
understanding of the role each agency plays. The three primary State agencies that will be referred to in
this guidebook, in addition to the SAB and the OPSC, are the Division of the State Architect (DSA), the
California Department of Education (CDE) School Facilities Planning Division (SFPD), and the Depart-
ment of Toxic Substances Control (DTSC). District representatives may also come into contact with many
other agencies. A listing of some of the agencies that might be involved in a school project and their role is
provided in Appendix 2, “Potential State Agency Involvement”.

The agency information provided in this section is meant as a tool for school district representatives to become
familiar with the primary State agencies involved in the scheol construction process. The OPSC encourages
district representatives to contact each agency to obtain more information about their procedures and pro-
cesses, To contact the agencies listed below, please see Appendix 1, “State Agency Contact Information”

Department of General Services, Division of the State Architect

The primary role of the DSA in the school construction process is to review plans and specifications to
ensure that they comply with California’s building codes, with an emphasis on structural and seismic safety.
The review commences when the school district’s architect submits working drawings to the DSA. The
DSA reviews the working drawings to assure that the proposed structures meet codes and requirements for
structure (seismic), fire and life safety, and universal design compliance.

DSA approval of all plans and specifications is required prior to a construction contract being signed for
new construction, modernization or alteration of any school building for which a district is seeking State
funding. The only exception to this requirement is for relocatable buildings, for which districts may enter
into a contract to acquire the plans and specifications; however construction cannot commence until DSA
approval has been obtained. The date of the DSA approval letter, not the DSA stamp, is considered a valid
approval. Please refer to the Education Code, Section 17072.30, for further information,

California Department of Education, School Facilities Planning Division

The role of the SFPD is to review and approve school district sites and construction plans. The SEPD review
begins when a school district plans to acquire a new school construction site. Prior to approving a site for
school purposes, the SFPD reviews many factors, including, but not limited to, environmental hazards,
proximity to airports, freeways, and power transmission lines. The review of construction plans by the
SEPD focuses mainly on the educational adequacy of the proposed facility and whether the needs of stu-
dents and faculty will be met. See Section 3, “Project Development Activities.”

Department of Toxic Substances Control

The role of the DTSC in the school construction process begins with the SFPD's site approval process. The
DTSC will assist the district with an assessment of any possible contamination, and, if necessary, with the
development and implementation of a mitigation plan.
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Department of Industrial Relations
The role of DIR in the school construction process is to enforce labor laws relating to contractors and employers.

The Labor Code! requires, prior to receiving a SFP fund release, a district to malke a certification that a
labor compliance program (LCP), that has been approved by the DIR, for the project apportioned under the
SEP has been initiated and enforced if both of the following conditions exist:

» The district has a project which received an apportionment from the funding provided in Proposition 472 or
Proposition 55; and,

» The construction phase of the project commences on or after April 1, 2003, as signified by the date of the
Notice to Proceed.

The DIR provides a guidebook to assist districts in developing a LCP and has model LCPs available for view
on its Web site at www.dir.ca.gov. The DIR also provides public works contract information regarding:

» LCP and the Labor Code

» Classification and Scope of Work

» Prevailing Wage Determination and Special Determination for a Specific Project

» Verification of the Status of an Individual Apprentice or an Apprenticeship Program

Questions regarding these matters and LCP approval may be directed to DIR at 415.703.4810.

1 Refer to Labor Code, Section 17717
2 Kindergarten-University Public Education Facilities Bond Act of 2002
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Section3

Project Development Activities

Introduction

The School Facility Program (SFP) provides funding to projects that are essentially through the design
phase and are ready to begin construction. With the exception of certain advanced planning and site appli-
cations for financial or environmental hardship situations, applications for funding require plans approved
by the Division of the State Architect (DSA) and by the California Department of Education (CDE). Appli-
cations for new construction funding may also require CDE approval of the project site. In most cases, a
great deal of time, money, and effort has already been expended before the project ever reaches the Office
of Public School Construction (OPSC). Most of the tasks involved in this section are not a part of the SFP
and are not under the jurisdiction of the State Allocation Board (SAB). However, it is important that the
district representative is aware of the options and requirements that may affect the district’s project.

Establishing Eligibility

One of the first steps a district should consider in the school construction process is establishing eligibility
for SEP funding on either a district-wide or high school attendance area basis. This will provide the district
with the information needed to determine the possibility and scope of State funding assistance, the types of
facilities needed, and the appropriate project site size, See Section 4, “Application for Eligibility" for more
information about establishing eligibility.

Selecting Professional Services

The SFP grants include funding for many professional services related to the development of the school
project. Some of the most obvious and commonly used services are provided by architects, civil and struc-
tural engineers, and construction managers. Under law, these professional services are different than the
services provided by general contractors, painters, site grading subcontractors, and similar construction
related work. Unlike construction contracts, professional service contracts are obtained through a qualifica-
tions-based selection process rather than a competitive bid process.

Because the design professional or other service provider will be engaged long before the application for
project funding is submitted to the OPSC, it is critical district representatives are aware that professional
services used on projects funded through the SFP must be obtained by a competitive selection process.
Fajlure to do so can jeopardize the project funding,

The Competitive Selection Process
The SEP requires that applicant districts certify that contracts for the services of any architect, structural
engineer, or other design professional that were entered into on or after November 4, 1998 for work on the
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project were obtained through a competitive process. The term competitive does not mean that the selec-
tion has been bid, but rather that a formal qualifications-based selection process has occurred that resulted
in the professional services contract.!

Neither the SAB nor the OPSC is qualified to interpret the Government Code requirements pertaining to
the selection of professional services. The district is advised to seek legal counsel assistance to ensure that
the process used fully complies with this requirement as well as other legal requirements 2 such as Disabled
Veterans Business Enterprise requirements, and the Public Contract Code.

Eventually, the district will be required to certify that professional design services on the project were selected
using a competitive process. This certification is made on the Application for Funding (Form SAB 50-04).

Compliance
‘The competitive selection requirement applies to a new construction or modernization project if:

» it is funded under the SFP, and

» professional services of an architect, structural engineer, or other design professional were used to complete
the work in the project, and-

» contracts for those services were signed on or after November 4, 1998.

Compliance with this requirement is very important. The law specifically mandates that the SAB shall not
apportion funds to a district unless the competitive process for professional services has been used. If,
during an audit at the project completion, it is determined that the competitive process was not used, the
entire project grant could be found to have been attained illegally.

Districts that are unfamiliar with the process of hiring an architect should be aware that the American
Institute of Architects (AIA) California Council has sample contracts available to assist districts. For more
information, please contact the ATA at 916.448.9082.

Project Responsibilities

During the planning, design, and construction of a school facilities project, many individuals and firms
come together to contribute to the project in specific ways. Unless responsibility is assigned by law, the
decision about who should perform a given task generally rests with the district as owner. Frequently,
however, the district may not be aware of the difference between the types of responsibilities, or even of the
need to assign responsibilities and tasks related to the project. This lack of clarity may lead to a situation
where a task is assigned to more than one individual or firm, creating a duplication of effort which can be
wasteful and counterproductive.

As a result of this situation, a small working group was formed by the Joint Committee on School Facilities
to address the issue. The Services Matrix is the result of the group's discussions (see Appendix 4, "Services
Matrix"). District representatives may wish to consult the matrix to determine the responsibilities assigned
to a project and to avoid duplication of effort.

1 Saction 1, commencing with Section 4525 of Division 5 of Title 1 of the Goverment Code.
2 CEQA and Planning per Public Resources Code, Section 21151.2.
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Cost Reduction

The SAB has developed cost reduction guidelines to assist school districts in reducing project construction
costs, In April 2000, the SAB made available the Public School Construction Cost Reduction Guidelines. The
guidelines are a compilation of hundreds of ideas introduced and discussed at a series of statewide meetings.
The input into these guidelines comes from various sources, such as school district representatives, State
agencies, architects, building industry representatives, construction managers, and consultants. The guide-
lines provide districts with ideas and new methods to contain and reduce costs and to maximize the return
on expenditures, Along with cost reduction guidelines, other incentives within the program, such as the
retention of savings, exist to promote efficiency in design and construction of school facility projects. (See
Section 13, "Additional SFP Requirements and Features” for more information on project savings.) The Public
School Construction Cost Reduction Guidelines are accessible on the OPSC Web site at www.opsc.dgs.ca.gov.

Design with Flexibility in Mind

The SAB approval is based on the plans and specifications that accompany the Application for Funding
(Form SAB 50-04) and is full and final, Therefore, it is imperative that the apportionment is used for the
scope of work contained in that specific set of plans.

When it comes to classrooms and minimum essential facilities (MEF), meaning libraries, gymnasiums,
multi-purpose rooms, and toilets which are necessary and support the traditional classroom environment,
there are limited circumstances where a project may deviate from the scope of work outlined in the plans
that were included with the application and approved by the SAB (see “Change of Scope;’ in Section 13,
"Additional SFP Requirements and Features,’ for more information on this topic), Because of this, it is
extremely important to structure bids with flexibility so that projects can be modified in the face of positive
or negative fluctuations in the bid climate or costs of materials. By including additive and deductive alter-
nates in your plans and specifications, you will be able to handle both situations within the budget provided
for your SEP project in a way that is consistent with SAB law and regulation.

Joint-Use Projects

The language in the law which creates the SFP requires that the applicant school district consider the joint
use of core facilities, The SAB's Public School Construction Cost Reduction Guidelines contains a number
of suggestions as to how a district might investigate such joint use possibilities. Grants received under the
new construction program may be used to fund school facilities related joint-use projects. Typical joint-
use projects include multi-purpose rooms, libraries, gymnasiums, or any other type of facilities that can be
used by both the district and the community.

Propositions 55 and 1p provide funding for joint-use projects, specific criteria to access this funding was
included in AB16 (Hertzberg) (see Section 8, “Joint-Use Projects” for more information).
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Reusable Plans

The SEP requires the SAB to develop recommendations regarding the use of cost-effective, efficient, and
reusable facility plans. Many districts have found that reusing some part or all of a school plan previously
constructed in the district or in another district can lead to efficiencies in both the time required to prepare
construction plans and the cost of constructing the facility. Such plan reuse is not always feasible, and, even
when possible, may require considerable redesign work for the new site; however, in many circumstances
the advantages can be significant.

To assist districts with exploring the feasibility of plan reuse for their new construction project, the SAB

and the OPSC have developed an Internet-based “catalog” of plans that can be searched and browsed by

anyone. The link on the OPSC Web site "Prototype School Designs,’ contains floor plans, renderings, and .
vital statistics for a number of projects ranging from complete schools to single classrooms and support :
buildings. Districts are encouraged to download information on any of the projects on the OPSC Web site

without charge. Districts may then contact the architects responsible for the original projects to pursue

adaptation of the facilities to their individual needs. Arrangements for use of the plans are made by the

district with the design professional. Of course, all plans on the OPSC Web site are copyrighted by the

designers or firms that submitted them. The SAB and OPSC do not participate in any way, except as a clear-

inghouse for plans of school facilities.

Project Financing

A district has several different options available to meet its 50 percent funding requirement for new con-
struction and 40 percent funding requirement for modernization projects, Some financing mechanisms the
district may consider are:

» General obligation bond funds

» Mello-Roos

» Developer fees

» Proceeds from the sale of surplus property
» Federal grants

Once a district has received a SEP apportionment and is ready for funds to be released on a project, they
will need to certify on the Fund Release Authorization (Form SAB go0-05) that their contribution to the
project has already been expended, is on deposit, or will be expended prior: to the notice of completion for
the project. (See Section 13, “Additional SFP Requirements and Features” for more information on the fund
release process.)
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Site Selection

The SFP provides that in addition to the basic grant for a new construction project, the district may also
receive up to so percent of the cost of site acquisition (see Section 5, “New Construction Funding” or Sec-
tion 10, “Financial Hardship”). In most cases, the district must have completed the process of identifying
the site and must have approval of the site by the CDE prior to applying for site acquisition funding. Some
separate site applications for financial or environmental hardships do not need this approval at the time

of application. See further discussion under those topics in Section 5, “New Construction Funding”. The
identification and approval process falls under the jurisdiction and responsibility of agencies other than the
SAB and the OPSC, and is therefore outside the scope of this guidebook. However, because the processes
required can be a major factor in a timely application submittal for project funding, district representatives
should be aware of some of the basic requirements for site selection as follows:

Identifying a Site

Selecting a site for a new construction project to be funded under the SEP is primarily a local process. The
SAB has guidelines and regulations relating only to the funding limits related to site acquisition 3, The CDE
is given the authority in law to develop standards for school site acquisition related to the educational merit
and the health and safety issues of the site. The CDE uses these standards to review a site and to determine
if the site is an appropriate location for a school facility, The CDE approval is a requirement before the
application for funding can be submitted to the OPSC and subsequently to the SAB for funding.

Site Approval

There are many components that make up the review and approval of a proposed school site. The CDE
publication, School Site Selection and Approval Guide, addresses these components more completely than
this guidebook can. Therefore, the district representative considering an application for a site under the
SFP should consult the CDE or their publications. Contact information can be found in Appendix 1, “State
Agency Contact Information.”

3 sep Regulations, Sectlons 1859.74 through 1859.76,

13




14 | School Facility Program Handbook
3: Project Development Activities

This page is intentionally blank.




Helpful Hint:
Applications for eligibility
may be filed in advance of
applications for funding.

School Facility Program Handbook | 15
July 2007

Section 4

Application for Eligibility

Introduction

The School Facility Program (SFP) provides State funding assistance for two major types of facilities con-
struction projects: new construction and modernization, The process for accessing the State assistance for
this funding is divided into two steps: an application for eligibility and an application for funding. Appli-
cations for eligibility are approved by the State Allocation Board (SAB) and this approval establishes that

a school district or county office of education meets the criteria under law to receive assistance for new
construction or modernization. Eligibility applications do not result in State funding, In order to receive the
funding for an eligible project, the district representative must file a funding application with the Office of
Public School Construction (OPSC) for approval by the SAB. See Section 5, “New Construction Funding”
and Section 9, "Modernization Funding” for information on submitting applications for funding.

Applications for eligibility may be filed in advance of an application for funding, or the eligibility and fund-
ing requests may be filed concurrently at the preference of the district. In either case, an application for
eligibility is the first step toward funding assistance through the SFP. The process must be done only once,
Thereafter, the district need only update the eligibility information if additional new construction and mod-
ernization funding applications are submitted.

After the application for eligibility is reviewed by the OPSC, it is presented to the SAB for approval. The
SAB’s action establishes that the district has met the criteria set forth in law and regulation to receive State
funding assistance for the construction of new facilities or the modernization of existing facilities. Through-
out this section, references to the district also include a county office of education unless otherwise noted,

The discussions in this section are intended to describe the basic processes a district will encounter and use
for establishing eligibility. Every possible situation cannot be dealt with in this overview. When preparing
an application, the district representative should always contact the OPSC project manager to be sure that
the district’s approach is correct and will result in the most eligibility possible for State assistance. To learn
more about the SFP, visit the OPSC Web site at www.opsc.dgs.ca.gov.

New Construction Eligibility

The underlying concept behind eligibility for new construction is straightforward. A district must demon-
strate that existing seating capacity is insufficient to house the pupils existing and anticipated in the district
using a five-year projection of enrollment. Once the new construction eligibility is determined, a “baseline”
is created that remains in place as the basis of all future applications. The baseline is adjusted for changes
in enrollment and for facilities added, and may be adjusted for other factors such as errors and omissions
or amendments to the SFP Regulations. For a complete list of adjustments, refer to SFP Regulations, Sec-
tion 1859.51. Except for these updates, the establishment of the eligibility baseline is a one-time process.
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Establishing Eligibility on a District-Wide or High School Attendance Area Basis

Districts generally establish eligibility for new construction funding on a district-wide basis. For most
districts this is the most beneficial method, and the vast majority of applications are filed in this manner.
However, under certain circumstances, the district may have more eligibility if the applications are made
on a High School Attendance Area (HSAA) basis using one or several attendance areas. This circumstance
occurs when the building capacity in one HSAA prevents another from receiving maximum eligibility.

For example, one attendance area may have surplus classroom capacity while another does not have the
needed seats to meet the current and projected student enroliment. If the district were to file on a district-
wide basis, there might be little or no overall eligibility, even though the students in one attendance are
“unhoused” by the definitions established in the SFP. In this case, by filing on a HSAA, the eligibility would
increase to allow construction of adequate facilities for the unhoused students.

The district may file using one high school attendance area, or at the district’s option, it may combine two
or more adjacent HSAAs, commonly called a “Super Attendance Area.’ In either case, the attendance areas
must serve an existing, operating high school, and the district must demonstrate that at least one HSAA
has negative eligibility at any grade level. Continuation or proposed high schools may not be used for this
purpose. Once a district receives funding using a high school attendance area as the basis of its eligibility, it
must continue to file future new construction applications on that basis for five years.

Eligibility Process
The SAB has adopted three forms to assist districts in collecting the information needed to establish eligibil-
ity. The following table outlines the three-step process a district uses to establish new construction eligibility:

Process for Establishing New Construction Eligibility

STEP | DOCUMENTATION PURPOSE
1 Enroliment Certification/Projection | Used to collect information about the district's current and historical
Form SAB 50-01 enrollment and to project that data five years into the future.

2 Existing School Building Capacity Used to record all the teaching statlons in the district that are adequate to

Form SAB 50-02 house students.
3 Eligibility Determination Used to compare the information from the first two forms and to determine
Form SAB 50-03 if the district is eligible for new construction or modernization grants,

The forms referred to in the table can be downloaded from the OPSC Web site at www.opsc.dgs.ca.gov

in a format that allows them to be printed as blank forms or completed on the computer and printed for
submission to the OPSC. An Excel spreadsheet titled SAB 50-01, 02, 03 Combined Excel Worksheets is also
available on the OPSC Web site that will perform all the required calculations.

Step One—Enrollment Prajections

It may take several years to take a new construction project from the initial determination of need to final
completion of construction and occupancy. Because of this, the SFP provides a projection of enrollment
five years into the future to determine eligibility for funding, The Enrollment Certification/Projection (Form
SAB 50-01) is used to make this projection. This form assists the district with determining future needs,
planning, arranging State and local funding, and constructing the project before the children to be served
arrive. The method of projecting enrollment into the future involves using current and historical California
Basic Educational Data System (CBEDS) enrollment data for the district. The data collected is then pro-
jected into the future for five years using a method known as a Cohort Survival Projection. A district can
obtain CBEDS data from the California Department of Education (CDE).
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A district may file on a HSAA basis utilizing one or more HSAA, If the district chooses to file an applica-
tion on this basis the current and three previous years enrollment data in the HSAA or HSAAs (see section
on High School Attendance Areas in this section) will need to be included on the Form SAB 50-01,

Once the district enters the required current and historical enrollment figures, the projection is done auto-
matically on the Excel version of this form.

Supplemental Enrollment Figures, A district may supplement the cohort survival enrollment projection by
the number of un-housed pupils that are anticipated as a result of dwelling units proposed to be built in the
district or HSAA pursuant to approved and valid tentative subdivision maps. Essentially, districts that are
experiencing unusual residential growth can factor in these additional students into the enroliment projection.

What is an Approved and Valid Tentative Subdivision Map? California State law provides a framework by
which city or county planning authorities process residential development projects. Typically, this process
begins at the Specific Map stage, then proceeds to the Tentative Tract Map stage and concludes at the Final
Map stage. The OPSC recognizes that each city or county planning authority process may not entirely
follow this process. However, State law requires a tentative subdivision map be approved and valid at the
time of submittal for the purposes of augmenting the enroliment projection. The SAB and the OPSC will
perinit the use of the following maps to augment enrollment projections:

» Tentative Tract Map

» Final Map

» Parcel Map—only when the construction involves an apartment complex or condominium building.
» Other tract maps will be reviewed on a case-by-case basis.

Submittal Requirements. In order for districts to account for the additional students that will reside in
new subdivisions represented by the maps listed above, a district will need to submit a Form SAB 50-o01 and
report the number of dwelling units to be constructed in the approved proposed subdivision, Addition-
ally, the district must provide the approval dates of the maps by the local planning commission or approval
authority; the number of dwelling units to be built in the subdivision; and one of the following:

» an acceptable map with the local planning commission or approval authority stamp approving the map; or,

» an acceptable map with the appropriate supporting documentation; or,

» a spreadsheet listing all of the subdivisions reported on the Form SAB 50-01 with the appropriate supporting
documentation.

When submitting supporting documentation it must include one of the following:

» local planning commission or approval authority meeting minutes detailing the approval of the map; or,

» a letter from the local planning commission or approval authority indicating that the tract map is approved
and valid at the time of the submittal; or,

» any other reasonable documentation from the local planning commission or approval authority that indicates
the tract map is approved and valid.

‘The QPSC recognizes that local processes vary from county to county, thus the information provided from
each planning authority varies. Districts still need to be aware that by signing the Form SAB 50-o01, the
district representative is certifying that the information provided meets the criteria set forth by law and
regulation. If there is any confusion about the information provided by the planning authority, districts are
encouraged to work with their project manager.

A yield factor from the various types of housing in the subdivision may be used to supplement the enroll-
ment projection. As an alternative, the district may accept a state-wide average yield factor for calculation
purposes. This factor is specified in the instructions on the Form SAB 50-o1. Should the district wish to
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use its own student yield factors, a copy of the district's study that justifies the student yield factors must be
submitted with the Form SAB 50-o01. The district’s study should determine the elementary, middle and high
school pupils generated by new residential units, in each category of pupils enrolled in the district. This
study should be based on the historical student generation rates of new residential units constructed during
the previous five years that are of a similar type of unit to those anticipated to be constructed in which the
school district is located.

A supplement to the enrollment projection for proposed housing units is not available for county superin-
tendent applications.

Small districts with current enroliment of less than 300 should be aware that they have an option for
reporting their enrollment differently if it has decreased by more than 50 percent from the previous year
enrollment. (For more information on using this option please refer to the Form SAB 50-o01, Part A.)

Step Two—Existing School Building Capacity

The second part in determining the district’s eligibility for new construction assistance is to document
the capacity of the school district at the time the first application for eligibility is filed under the SFP. This
capacity calculation is done only once. Districts may file capacity information on a district-wide basis or
using a HSAA.

The Calculation of Capacity. The Existing School Building Capacity (Form SAB 50-02) is used to capture
the information needed for the calculations, and the accompanying instructions give a detailed guide of
how to complete the form. The Form SAB s50-02 is essentially a record of all the district’s facilities. The SFP
Regulations provide instructions on what spaces are to be included or excluded in the calculation of the
district capacity.! It is important to understand that any project funded with local sources must be counted
as existing capacity if the contract for construction of the project is signed before the original applica-

tion for eligibility determination is made. There is an exception provided for projects if the contracts were
signed between August 27, 1008 and November 18, 1998, and if the project did not have eligibility under the
Lease-Purchase Program (LPP).

The process of calculating the districts’ existing school building capacity is as follows:

1. The district completes a gross inventory of all spaces constructed or reconstructed to serve as an area to provide
pupl instruction, The grade level of each classroom is also identified.

2. The gross inveﬁtory is adjusted by excfuding certain spaces that are not considered available teaching stations
under law or regulation, The classrooms remaining in the inventory are multiplied by a loading factor of 25
for elementary, 27 for middle and high school, 13 for non-severe, and g for severe classrooms to determine the
pupil capacity.

3. Afinal calculation Is done to Increase the capacity by a specified amount if the district does not have a substantial
number of students enrolled in multi-track year-round education. High school districts are not subject to this adjust-
ment. The district may request a waiver from this adjustment from the CDE, School Facilities Planning Division.

4, Alast adjdstment occurs for those districts that receive Multi-Track Year-Round Education Operational Grants
from the CDE. This increases the district capacity and reduces the final eligibility for the district in a number
equivalent to the operational grants the district has most recently received from the CDE.

On-Site Reviews, The district must submit records of the teaching stations existing in the district or HSAA
as part of the inventory process. These records generally consist of the following:

L gep Regulations, Section 1859.30, "Gross Classroom Inventory!
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» Diagrams of the facilities at each site in the district. These diagrams need not be highly detailed, but must
include all permanent and relocatable classrooms at the site. Many districts use simple “fire-drill” maps for this
purpose. The diagrams must be submitted with the application.

» Documentation supporting any exclusion claimed from the gross inventory. For instance, if the district claims
that a portable is excluded because it has been leased for less than five years, a copy of the lease must be in
the district's possession as supporting documentation,

The district may wish to use an OPSC Site Analysis Worksheet to assist with recording all the classrooms in
the gross inventory as well as recording the reasons for exclusions, if any. This document is not mandatory
but may make the inventory process easier. It also streamlines the OPSC review of the eligibility application.

Step Three—Determining Eligibility

The last part in the new construction eligibility determination process is done on the Eligibility Determina-
tion {Form SAB 50-03). The existing school building capacity calculated in step two is subtracted from the
enrollment projection determined in step one. The number of pupils left, if any, are considered "unhoused”
for the purposes of the SFP. They represent the district’s eligibility for new construction grant entitlement.

Eligibility Appllcation Approval. Once the district has completed steps one through three, they are ready
to submit the eligibility application package. The OPSC will conduct a preliminary review of the package
to ensure that it is complete prior to adding the application to the workload list. A more detailed review
will be completed prior to presentation to the SAB that may include an on-site visit to review the informa-
tion included in the site diagrams. When the review is complete and the OPSC has validated the eligibility
calculations, an item is presented to the SAB for consideration of approval.

In some cases, the OPSC may find that an application lacks required information. If this is the case, the dis-
trict is asked to provide the needed information within a specified time. If the district is unable to comply,
the application may be returned unprocessed. If this occurs, the district may resubmit the application at any
time after the needed information is available.

Districts should review the SFP Application Submittal Requirements worksheet, located on the OPSC Web
site, to ensure all required information is included with their application.

Alternative Enrollment Projection—AB 491, Chapter 710, Statutes of 2005 (Goldberg)

The most recent amendment to the SFP Regulations includes a provision for Alternative Enrollment Projec-
tions that can be used to supplement regular new construction eligibility determined by the Cohort Sur-
vival Projection. At the January 2006 meeting, the SAB approved the regulatory amendments and directed
the OPSC to request approval of regulations from the Office of Administrative Law on an emergency basis.

This additional provision is available for school districts with two or more school sites each with a pupil
population density greater than 115 pupils per acre for k-6 pupils and go pupils per acre for 7—12 grade
pupils based on the 200405 school year enrollment. In addition, an applicant school district must dem-
onstrate that it cannot meet its housing needs at the impacted school sites, after considering all existing
eligibility mechanisms available from the Cohort Survival Projection.

School districts that meet the above criteria may submit a request for review of the Alternative Enroll-

ment Projection method to the OPSC. Districts should conduct the projection in a way that best represents
growth patterns of each district, and can use various data including, but not limited to, birth rates and census
data. The request must include the minimum components described in SEP Regulations, Section 1859.40(b).
Due to the complexity of the data that may be submitted, the law requires the Demographic Research Unit
(DRU) of the Department of Finance to jointly review the Alternative Enrollment Projection methodologies
with the OPSC.
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Once the OPSC and the DRU approve the Alternative Enrollment Projection method, the OPSC will cal-

culate the additional eligibility available to the district. Additional eligibility will be the difference between
the Alternative Enrollment Projection and the cohort eligibility for the same enrollment reporting period,
adjusted by the existing pupil capacity in excess of the projected enrollment according to the Cohort Sur-
vival Projection. In other words, alternative enroliment projectlon must offset any negative new construc-
tion eligibility determined under the “regular” method.

Once additional eligibility is determined, the district can utilize this eligibility on new construction projects
that will relieve overcrowding, including but not limited to, the elimination of use of Concept 6 calendars,
four track year-round calendars, or bussing in excess of 40 minutes. School districts may file new construc-
tion funding applications that utilize "regular” new construction eligibility as well as eligibility gained from
the Alternative Enrollment Projection. The Jaw provides up to $500 million from the remaining Proposi-
tion 55 new construction bond funds for projects that utilize Alternative Enrollment Projection eligibility.

Modernization Eligibility

Establishing eligibility for modernization in the SFP is more simplified than new construction. Applications
are submitted on a site by site basis, rather than district-wide or HSAA, as is the case for new construc-
tion. To be eligible, a permanent building must be at least 2 years old and a relocatable building must be at
least 20 years old. For purposes of determining the age of the building, the 20 year and the 25 year period
shall begin 12 months after the plans for the building were approved by the Division of State Architect. In
either case, the facility must not have been previously modernized with State funding, The district must
also show that there are pupils assigned to the site who will use the facilities to be modernized. If the facility
is currently unused, such as a closed school, it may also be eligible for modernization funding if the district

- intends to reopen it and assign students immediately.

Application Process

The SAB has adopted a single form to calculate modernization eligibility, the Form SAB 50-o03. This is the
same form used for new construction applications. It may be downloaded from the OPSC Web site in a
format that allows it to be printed as a blank form or completed on a computer and printed for submission
to the OPSC. In order to complete the Form SAB 50-03, the district representative will need a completed
site diagram for the applicable school which contains the following information:

» The number of permanent classrooms.

» The number of portable classrooms.

» The ages of all permanent and portable classrooms.

» The grade level of each classroom, i.e,, K-6, 7-8, 9-12, non-severe, or severe,

» The square footage for each enclosed facility on the site may be necessary (see paragraph below and the
instructions on the Form SAB 50-03 for more information).

The instructions on the Form SAB 50-03 will guide the district through the process of calculating the
eligibility at that site for modernization. If all the buildings are over 25/20 years old for permanent/relo-
catable buildings respectively and eligible for modernization, the grant eligibility is simply the number of
children that are or can be housed at a site, whichever is less. However, for cases where there is a mixture
of classrooms that are under and over the modernization age limits, two optional calculation methods are
provided. One option is to count those facilities that are over the age requirement and the children that
can be housed in them. The second option is to develop a ratio based on either the square footage or the
number of classrooms by comparing the square footage of overage to underage buildings or the number of
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overage to underage classrooms on the site. The ratio is then applied to the number of children enrolled at
the site. If the district selects the option using a ratio of square footage, it will be necessary to provide the
square footage information on the site diagrams as well.

Eligibility Application Approval

Once the district has completed part three of the Form SAB 50-03, they are ready to submit the moderniza-
tion eligibility application package, The OPSC will conduct a preliminary review of the package to ensure
that it is complete before adding it to the workload list. A more detailed review will then be completed that
may include an on-site visit to review the information included on the site diagrams. When the review is
complete and the OPSC has validated the eligibility calculations, an item is presented to the SAB for con-
sideration of approval,

In some cases, the OPSC may find that an application lacks required information. If this is the case, the dis-
trict is asked to provide the needed information within a specified time. If the district is unable to comply,
the application may be returned unprocessed. If this occurs, the district may resubmit the application at any
time after the needed information is available. When the application is resubmitted it will be added to the
workload list with the new receipt date.

Districts should review the SFP Application Submittal Requirements worksheet, located on the OPSC Web
site, to ensure all required information is included with their application.

21
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Section 5

‘New Construction Funding

Introduction

After a district has established eligibility for a project as described in Section 4, the district may request
funding for the design and construction of the facility. In most circumstances, the funding is approved after
the district has acquired or identified a site for the project and after the plans for construction are approved
by the Division of the State Architect (DSA) and the California Department of Education (CDE). The
request for funding must be submitted prior to occupancy of any classroom in the construction contract
for the project.

The funding for new construction projects is provided in the form of grants. The grants are made up of a
new construction grant (pupil grant) and a number of supplemental grants. A brief description follows:

New Construction Grant. The new construction grant is intended to fund design, construction, testing,
inspection, furniture and equipment, and other costs closely related to the actual construction of the school
buildings. This amount is specified in law based on the grade level of the pupils served.

Supplemental Grants, Supplemental grants are special grants intended to recognize unique types of proj-
ects, geographic locations, and special project needs. These grants are based on formulas set forth in the
School Facility Program (SFP) Regulations. There are many possible supplemental grants, All of them are
discussed later in this section. Two of the most common are:

» Site Acquisition Grant—Funding for site purchase, relocation, escrow, and certain other site acquisition
related costs.

» Site Development Grant—The cost related to preparing a site for construction, including grading and drain-
age. This grant also includes funding for certain off-site development items such as sidewaiks, curbs and
gutters, streets, and related improvements. General site work, such as onsite driveways, curbs and gutters,
and parking are also allowable for new school projects and additions to existing school sites when additionat
acreage is acquired,

Each new construction project is reviewed and appropriate grants are applied by the Office of Public School
Construction (OPSC). All new construction grants are matched equally by the district with local funding
sources. In some cases, districts unable to contribute some or all of the local match may be eligible for finan-
cial hardship assistance. A district that intends to request financial hardship assistance, must obtain financial
hardship status prior to submitting an application for funding. See Section 10, “Financial Hardship” for

more information on this subject, Once the grants are determined for a project, a request is sent to the State
Allocation Board (SAB) for a funding apportionment. After the apportionment is approved, the district may
enter into a contract for the construction of the facility, if it has not already done so, and receive a release

of the funds. To be eligible for funding, the new construction funding application must be submitted to the
OPSC within 180 days of the district entering into a coniract for construction of the facility.

In some cases, when a district has been approved for financial hardship assistance, the district may request
a separate site or design apportionment. In this situation, the request may be made before plans are com-
pleted and approved by the DSA. Site and design funding is discussed later in this section. In addition, see
Section 10, “Financial Hardship” for more information.
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This section explains the funding application process, typical requirements, and how to determine the new
construction grant amount, It is important to understand that the discussion in this section focuses on

the most common situations. There are many variations that may apply to specific projects that can not be
covered in this brief overview. As always, the district representative should meet with the OPSC project
manager and discuss the district’s plan in detail.

Available New Construction Funding

There are several types of funding requests that can be made under the new construction program. The
district may request site and design apportionment separately when they meet Financial Hardship require-
ment or as a combined application when appropriate.

New Construction Adjusted Grant

A new construction adjusted grant is intended to provide the State’s full share for all necessary project costs
including the New Construction Grant (pupil grants), site acquisition, site utilities, off-site, and service

site development. The new construction adjusted grant also includes applicable supplemental grants and
adjustments as described later in this section. This grant is approved only after the site has been approved
and the plans are also complete and fully approved.

Separate Design

Districts that qualify for financial hardship status may receive a separate apportionment for design costs.
Design funding is intended to allow a district to hire an architect and prepare project plans for DSA
approval. When the plans are complete and approved, the district may request the remaining new con-
struction funding. The new construction adjusted grant will be reduced by the design apportionment previ-
ously made for the project.

Separate Site

Districts that qualify for financial hardship status may receive a separate apportionment for site acquisition.
The site funding is intended to allow a district to acquire a site for the project. When the district is ready to
request the remaining new construction funding, the new construction adjusted grant will be reduced by
the site apportionment previously made for the project.

Separate Site—Environmental Hardship

If the Department of Toxic Substances Control {DTSC) certifies by letter that the time necessary to
complete the remediation or removal of hazardous waste on the site to be acquired will exceed 180 days,
the district may qualify as an environmental hardship. This means that the district is eligible for a separate
apportionment for site acquisition, even though the district does not qualify as a financial hardship. More
information is available in the SAB regulations and through the OPSC project manager.
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Funding Process

After the district submits an eligibility application (see Section 4, “Application for Eligibility”) the process of
applying for funding is as follows:

» the district submits a funding application package;

» the OPSC reviews the package;

» the SAB approves the apportionment;

» the district requests a fund release and makes expenditures;
» the district submits reports on expenditures;

» the OPSC audits,

The application for new construction funding is made on a single form, the Application for Funding (Form
SAB 50-04). The form serves as a vehicle to collect the information necessary to calculate the amount

of grants applicable to the project, and also is a certification from the district regarding compliance with
requirements of the law and the SFP Regulations. The district may submit the Form SAB 50-04 after the
district has received approval by the CDE and the DSA of the proposed new construction project and the
project site when applicable. In most cases, the district has determined its eligibility for new construction
grants on the Eligibility Determination (Form SAB 50-03) before applying for funding, However, if the
district has not established eligibility for the project previously, it may submit the eligibility package with
the funding package.

The funding application is reviewed by the OPSC for completeness and placed on a statewide workload
list in date received order, District representatives can view the workload list on the OPSC Web site at
www.opsc.dgs.ca.gov. The applications for funding are then processed in date order for presentation to the
SAB for consideration of an apportionment.

In somne cases, the OPSC may find that an application lacks required information. The district is asked to

provide the needed information within a specified time. If the district is unable to comply, the application
may be returned unprocessed, and the district may resubmit the application at any time once the needed

information is available.

When the SAB has no funds to apportion, the SAB will continue to accept and process applications based
on the date the application is ready for apportionment. The applications will be placed on an unfunded
list. An application for funding that is placed on an unfunded list is eligible for apportionment pending the
availability of future funding, If the application is approved for a separate site apportionment for Environ-
mental Hardship, the project will receive a date on the unfunded list based on the date the environmental
hardship site apportionment was made for the project.

Preparing an Application

A complete application package is an essential element of the process of receiving funding for the district's
projects, The information provided is the basis for determining the grant amounts that the district will
receive, The following discussion outlines the major elements of a complete application for a new construc-
tion adjusted grant. Note that the same information is not necessary for all application types.

The complete application for new construction funding must be accepted by the OPSC prior to occupancy
of any classroom in the construction contract for the project in order to be eligible for funding.

New construction and modernization funding applications require the Form SAB 50-04 and must be based
on a previous eligibility approval or must have the eligibility application as a part of the package (see Sec-
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Helpfut Hint:
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tion 4, “Application for Eligibility”). Also, please note that districts requiring financial hardship assistance
must receive that status before filing a funding application (see Section 10, “Financial Hardship” for further
information). The table below delineates the supporting documents necessary for each type of new con-
struction funding request.

New Construction Funding Required Documents

TYPE OF FUNDING
DOCUMENT
DESIGN ONLY SITEONLY | SITEAND DESIGN | CONSTRUCTION

Appraisal of property to be acquired when appropriate®

. . ® ® »
(preliminary appraisal of property for separate site)
Escrow closing statement or court order L 3
CDE approval of site* {contingent CDE approval of site for

»® *® »

separate site)
Final DSA plan approval *
CDE approval of plans x
Cost estimate for site developmentt 3
Plant and cost estimate for off-site development when ®
funding is requested

* |f this document has been submitted previously, It need not be resubmitted.
1 SFP Regulations, Section 1859.76, “Additional Grant for Site Development Costs,”
4 Plan must be approved by the lacal entlty, see Architectural Submittal Guidelines for further informatlon.

Application for Funding (Form SAB 50-04)

The Form SAB 50-04 serves as a vehicle for districts to request funding for design, site and/or construction
for all new construction projects, The form provides the OPSC with specific project information to deter-
mine the new construction adjusted grant including, but not limited to the type of application; the grade
level of the project; the number of pupils the project will house; whether or not a site is being acquired; and
if any additional or supplemental grants are being requested. To complete the Form SAB 50-04 and to make
the required certifications, the district representative will need at least the following supporting information:

Appraisal, Escrow Closing Statement, CDE Site Approval

An appraisal, escrow closing statement or court order, and CDE site approval letter are required if the
application includes site purchase. If not, only the CDE approval letter may be required. The documents are
described in detail under the heading “Site Acquisition” in the section titled “Supplemental Grants"

DSA-Approved Plans and Specifications

All new construction plans and specifications must be approved by the DSA. The DSA approval must be
current and valid at the time of submittal of the application for funding to the OPSC. In addition, all final
plans and specifications for new construction, modernization, or alteration of any school building for which
the district is seeking State funding requires DSA. approval prior to signing a construction contract. The DSA
approval must be current and valid at the time of submittal of the application for funding to the OPSC. Ifa
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district enters into a contract for construction prior to receiving DSA approval of the plans and specifications,
the project may not be eligible for State funding. The date of the DSA approval letter, not the DSA stamp, is
considered a valid approval. For more information, please refer to Education Code, Section 17072.30.

» As of October 2005, all funding applications must be accomplanied by the DSA Final Plan Approval Letter.

» Plans should Include all work eligible for funding through SFP and should be approved by DSA. If plans are
submitted in AutoCAD format, a copy of DSA approval letter is required.

» Plans to be submitted include those for Site, Civil, City/County Street Development, Architectural (along with
portable facilities), Structural, Electrical, Plumbing, Mechanical, and Landscape.

» New plans will not be accepted during the review process once OPSC acknowledged the School District
Project Application as a complete package.

Cost Estimate for Site Development

A detailed cost estimate is required if the district is requesting additional grants for site development in its
new construction funding application. For more information, please refer to the heading “Site Develop-
ment” in the section titled “Supplemental Grants’, discussed later in this section.

District Certifications

As previously mentioned, the Form SAB 50-04 is also an official certification to a number of SFP require-
ments, The form and the instructions to the form provide specific detail about the certifications; however,
some of the issues to which the district representative will have to certify are as follows:

» The district has established a“Restricted Maintenance Account” (see Section 13, "Additional SFP Requirements
and Features" for more information).

» Contracts for the services of an architect, structural engineer, or other design professional which were signed
after November 4, 1998 were obtained pursuant to a qualifications based competlitive process (see Section 3,
"Project Development Activities”).

» The district will fund their share of the project.

» If this request is for a large new construction or a large modernization project, the district has consulted with
the career technical advisory committee established pursuant to Education Code, Section 8o70, and it has
considered the need for vocational and career technical facilities to adequately meet its program needs in
accordance with Education Code, Sections 51224, 51225.3(b) and 52336.1.

» All large new construction funding applications for comprehensive high schools must be accompanied by evi-
dence of compliance with Education Code, Section 17070.95. Documentation may include any of the following:
— Minutes from a public meeting by the school district’s governing board documenting the discussion with and

the recommendations of the local CTEAC regarding the CTE facility needs assessment.
— Minutes from the meeting with the local CTEAC regarding the CTE facility needs assessment and recommendations.
— Letter from the local CTEAC to the school district that identifies the subject of the discussion, the CTE facility
needs assessment, and recommendations.

» If the district is requesting an Additional Grant for Energy Efficiency pursuant to SFP Regulations, Sections
1859.71.3 Or 1859.78.5, the increased costs for the energy efficiency componenis in the project exceeds the
amount of funding otherwise available to the district.

» The district has or will initiate and enforce a Labor Compliance Program that has been approved by the
Department of Industrial Relations, pursuant to Labor Code, Section 1771.7, if the project is funded from
Proposition 47 or 55 and the Notice to Proceed for the construction phase of the project will be issued on or
after April 1, 2003.

» Beginning with the 2005/2006 fiscal year, the district has complied with Education Code, Section 17070.75(e),
by establishing a facilities inspection system to ensure that each of its schools is maintained in good repair
(see Section 13, "Additional SFP Requirements and Features" for more information).
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Finally, to reduce the need to submit extensive supporting documentation, the OPSC will ask that the archi-
tect of record or other design professional certify to the following:

» The date that the DSA approved the plans and specifications.

» That the cost estimate as submitted to the DSA for the work in the plans and specifications is at least 60 per-
cent of the total grant provided by the total State and district matching share excluding any site acquisition
costs provided.

CDE Approval of Final Plans
The plans submitted to the OPSC must have the approval of the CDE. The final plan approval letter from

~ CDE must accompany the funding application.

New Construction Grant Amounts

The SFP was designed as a per-pupil grant program where each pupil, depending on the grade level, would
receive a specific dollar amount, The new construction adjusted grant, at minimum, will consist of the new con-
struction grant, which is prescribed in law relative to the grade level of the pupils. The grant can be increased by
certain supplemental grants for which the district may be eligible. The following are the types of grants:

» New Construction Grant (pupll grants)
» Supplemental Grants

New Construction Grant

The new construction grant is intended to provide the State’s share for necessary project costs including,
but not limited to, funding for design, costs related to the approval of the plans and specifications by all
required agencies, the construction of the buildings, general site development, educational technology,
unconventional energy, change orders, tests, inspections, and furniture and equipment. The new construc-
tion grant does not provide for site acquisition, site utilities, off-site, and service site development as these
costs vary due to location, size, topography, etc. The OPSC will review and determine these costs on a case-
by-case basis, as discussed later in this section.

The new construction grant is based on the number of pupils in the project. There are a number of ways
that the district can determine how many pupils will be assigned to a project, and therefore what the new
construction grant will be. The most obvious way is by first determining the grade level of the project and
then the number of classrooms to be included. Under the SEP, k—6 classrooms are loaded with 25 pupils,
7-12 classrooms are loaded with 27 pupils, severe classrooms are loaded with ¢ pupils, and non-severe
classrooms are Joaded with 13 pupils. Assuming that the district has enough eligibility, it might decide

to construct a ten-classroom addition along with bathrooms and other support facilities at an existing
elementary school. The ten classrooms will house 250 children nsing the loading standards specified in the
program. If the district has already established eligibility for at least that number of elementary students
using the Form SAB 50-03, the district could request 250 grants for the project.

There may be a situation where the district may wish to ask for less grants than the classroom capacity of
the project, For instance, the project described in the previous paragraph may be of relocatable construc-
tion and may be estimated to cost less than the amount of grants that would be generated by 250 students,
The district may elect either of the following strategies:




School Facility Program Handbook
July 2007

» The district may reduce the grant request to fewer grants, yet still enough to completely fund the State share

of the project. The advantage is that the district will retain the unused grants for a future project, perhaps at
another site.

» The district may ask for all 250 grants, and use the grant amount not only to construct classrooms at the site,
but also to construct other facility needs of the district at the site, such as administration, multi-purpose
rooms, gymnasium, etc.

» The district may ask for all 250 grants, and use the savings from the project for other capital facilities projects
in the district, provided the project is not receiving financial hardship assistance. The advantage to the district
is that the project is built as planned, while other facilities needs are also met within the State funding for
the original project. In this case, the district must ensure that the amount spent on the work in the plans and
specifications for the original project equals at least 60 percent of the total State and local share of the project
grants excluding any site acquisition costs provided. With this condition met, the district may use the savings
on other district projects.

There are many variations on these approaches to determining grant amounts for a particular project. It
is important that the district consult with the OPSC project manager to be sure that a specific approach is
possible and within the guidelines of the law and regulations.

New Construction Grant Calculation

The new construction grant is determined by multiplying the pupils assigned to the project by the pupil
grant established in law. The new construction grant is adjusted by the SAB annually (each January) based
on the change in the Class B Construction Cost Index. The current amounts are as follows:

New Construction Basic Grant Amount

CLASSIFICATION BASIC GRANTAMOUNT | COMMENTS

Elementary Pupil $ 8,081

Middle School Pupil $ 8,546 Include grade six pupils If part of a 6-8 grade school.
High School Pupil $10,873

Special Day Class—Non-Severe $16,095

Special Day Class—Severe 324,066

The Special Day Class grant allowances are established at a level higher than basic new construction grant
allowances as a means to cover building cost items such as enhanced or added electrical and plumbing
fixtures, more accessible doors and grab bars, extra sinks, casework, restrooms, changing areas, living skills
space and other facilities for students with exceptional needs.

Supplemental Grants

Supplemental grants are intended to recognize unique types of projects, geographic locations and special
project needs. These grants are based on formulas set forth in the SFP Regulations, There are many possible
supplemental grants as follows:

» Energy Efficiency

» Fire Code Requirements

» Geographic Location

» Labor Compliance Program
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» Multi-level Construction

» New School Projects

» Project Assistance

» Replacement with Multi-Story Construction

» Site Acquisition

» Site Development

» Small High Schoo! Program

» Small Size Projects

» Special Education—Therapy

» Urban Locations, Impacted Sites, Security Requirements

The following is a brief explanation of the supplemental grants:

Energy Efficiency

A supplemental grant is available to districts with projects that have increased costs associated with plan
design and other project components for school facility energy efficiency. The facilities in the proposed new
construction project must exceed the nonresidential building energy efficiency standards as specified in
Title 24, Part 6 of the California Code of Regulations by 15 percent. Current all energy efficiency funds have
been exhausted. At the September 2006 SAB the remaining modernization energy funds were re-desig-
nated to fund the new construction energy projects.

Fire Code Requirements
The new construction grant will be increased for each pupil in a project that includes an automatic fire
detection and alarm system. The current increase is as follows:

New Construction Grant Increase—Automatic Fire Detection and Alarm System

CLASSIFICATION GRANT INCREASE CLASSIFICATION GRANT INCREASE
Elementary Pupil $10 Special Day Class—Non-Severe $30
Middle School Pupil $14 Special Day Class—Severe $44

High School Pupil $23

The new construction grant will be increased for each pupil in a project that includes an automatic sprin-
Kler system. The current increase is as follows:

New Construction Grant Increase—Automatic Sprinkler System

CLASSIFICATION GRANT INCREASE CLASSIFICATION GRANT INCREASE
Elementary Pupil $144 Special Day Class—Non-Severe $305
Middle School Pupil $172 Special Day Class—Severe $454
High School Pupil $177

The amounts shown above are the 50 percent State share and are adjusted annually in the same manner as
the New Construction Grant.
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Geographic Location

A supplemental grant is available to districts with projects that are located in areas of California that are
remote, difficult to access, or lack a pool of contractors. A district may qualify and request an augmentation
to the new construction grant due to their geographic location.!

Labor Compliance Program (LCP)

A labor compliance program, as specified by Labor Code, Section 1771.5, must be initiated and enforced for
each project funded wholly or in part from Propositions 47 or 55 funds if the Notice to Proceed was issued
on or after April 1, 2003. Additional funding is provided for these projects. The LCP grant is calculated on a
sliding scale as follows:

Labor Compliance Program Grant

IFTOTA::::::TCOSTIS"' o THEN THE TOTAL LCP COST IS...
$0 $ 1 million $ 16,000
$ 1 million $ 2million $ 16,000 pius 0.016 multiplied by the amount over $1 million
$ 2 million $ 3 million $ 32,000 plus 0.0025 multiplied by the amount over $2 million
$ 3 million $ 4 million $ 34,500 plus 0.0015 multiplied by the amount over $3 million
$ 4 million $ 6 million $ 36,000 plus 0,0032 multiplied by the amount over $4 million
$ 6milllon $ 8 million $ 42,400 plus 0.0031 multiplied by the amount over $6 million
$ 8 million $13 million $ 48,600 plus 0.0046 multiplied by the amount over $8 million
$13 million $18 million $ 71,600 plus 0.0044 multiplied by the amount over 513 million
$18 million $48 million $ 93,600 plus 0.0042 multiplied by the amount over $18 million
$48 million N/A $219,600 plus 0.004 multiplied by the amount over $48 million

The State’s share will be 50 percent of the above result,

Multi-Level Construction

'The SFP recognizes that districts face additional costs to construct multi-level school facilities on small
sites. A supplemental grant is available for projects in densely populated areas, where site acquisition costs
are high and land is scarce, to provide funds to alleviate and mitigate the impact of these small sites. If the
useable site acreage for the project is less than 75 percent of the site size recommended by the CDE for the
master planned project capacity, the new construction grant can be increased by 12 percent for each pupil
housed in a multi-level building that will house pupils in all levels of the building.

1 spp Regulations, Section 1859,83, "Excessive Cost Hardship Grant.’




32 | school Facility Program Handbook
5: New Construction Funding

New School Projects

Districts that will construct an entirely new school on a site without existing facilities may qualify for a
supplemental grant. This grant is intended to provide funds to construct core facilities such as multi-pur-
pose rooms, gymnasiums, libraries, kitchens, etc., for projects that have a minimal amount of classrooms,
but not enough to generate a sufficient new construction grant to build these essential facilities. In March
2004, the SAB approved a separate new school allowance to meet the specific facility needs of alternative
education schools, which are defined as community day, county community, county community day, and
continuation high schools for the purposes of the SFP. The Alternative Education New School Allowance
applies to all alternative education schools for which the plans and specifications were accepted by the DSA
or after March 24, 2004. Please refer to the OPSC Web site for the current grant amounts.

Project Assistance

The SAB may provide additional project grants for project assistance to small school districts with enroll-
ment of 2,500 pupils or less. The current additional grant of $5,168 may be used for costs associated with the
preparation and submission of the SFP eligibility and funding applications, including costs related to support
documentation such as site diagrams. The grant amount will be adjusted each year using the Class B index.

Replacement with Multi-Story Construction

As part of a SFP new construction project, a school district may demolish a single story facility and replace
it with a multi-story facility on the same site. In addition to the new construction grant allowance, the SAB
will provide a supplemental grant to fund 50 percent of the replacement cost of the single story facility(s) to
be replaced provided that the site size is less than 75 percent of the recommended CDE site size, the pupil
capacity at the site will be increased, the cost of the demolition and replacement is less than the cost of pro-
viding a new facility at a new site to house the increased pupil capacity, and the project has CDE approval.

Site Acquisition

The site acquisition grant can be used to acquire and develop new school sites or, under some circum-
stances, to reimburse or credit the district for a portion of the site acquisition costs originally borne by the
district or in specific circumstances the current appraised value. Eligible costs for site acquisition are:

» Fifty percent of the lesser of the actual cost or the appraised value of the site.

» Fifty percent of the relocation cost.

» Two percent of the value of the site determined above, with a minimum of $25,000.
» Fifty percent of certain costs related to the DTSC review and oversight.

» Hazardous waste removal (within one and one half times the appraised value).

Note that If the district intends to use a site that was acquired in a priority one project under the Lease-Pur-
chase Program (LPP), the OPSC will use the appraised value of the site as established under the LPP for the
appraised value of the site under the SFP. The SFP apportionment will be offset by the LPP apportionment.
A project that received site acquisition funds under the LPP as a priority two project is not eligible for site
acquisition funds under the SFP.

Independent Appraisal Requirement. The district is required to submit one site appraisal with the Form
SAB 50-04. A California licensed and duly-qualified appraiser must issue a current appraisal report for the
proposed site using the Uniform Standards of Professional Appraisal Practice. The appraisal must be impar-
tial and prepared for the district or its legal counsel.

The site must be appraised as if it were a clean site, safe from all contaminants in accordance with SFP
Regulations, Section 1859.74.1, CDE guidelines, and Title 5, California Code of Regulations. The appraisal
report must evaluate both the gross and net usable acreage and any severance damages.
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Site improvements associated with grading the site to a mass graded or construction-ready condition with-
out foundation or paving and proposed utilities stubbed to the site may be included in the appraisal. Other
site improvements must be finished before close of escrow or 100 percent covered by a performance bond.

The appraisal date of valuation, or an update, may not predate by more than six months of the district’s
funding application to the OPSC. An SFP project which had the site funded as a LPP project shall use the
value funded under the LPP.

DTSC Costs,  Site acquisition costs may include up to 50 percent of the cost for the review, approval and
oversight of the Phase One Environmental Site Assessment (POESA) and the Preliminary Endangerment
Assessment (PEA). Note that these costs are prior to the actual clean-up costs, if any. Those costs may be
included under some circuimstances. See the paragraph entitled “Hazardous Waste Removal” below.

Hazardous Waste Removal. Site acquisition costs may be increased by up to one-half of the costs asso-
ciated with the removal or remediation of hazardous waste on the site to be acquired. These costs may
include the actual implementation of the response action required in the PEA, the cost of the preparation
of the Response Action, and the cost for the DTSC review and oversight of the preparation and implemen-
tation of the Response Action. The increase in site acquisition may not exceed the difference between one
and one half times the appraised value of the site as if no contamination existed and the actual cost of the
contaminated site.

Relocation Expenses. Reasonable and necessary costs to relocate residential occupants and businesses
from the proposed new school site, including purchasing fixtures and equipment, personal property, new
machinery and equipment, and the installation of any improvements at the replacement residences or busi-
ness locations are permitted as site acquisition costs.

Incidental Site and Hazardous Waste Removal for Leased Sites.  If the application for funding includes a
vacant leased site that was never used for school purposes, the site acquisition costs may be increased by

up to one-half of the costs associated with the removal or remediation of hazardous waste on the site to be
leased. These costs may include approved relocation expenses, the actual implementation of the Response
Action required in the PEA, the cost of the preparation of the Response Action, and the cost for the DTSC
review and oversight of the preparation and implementation of the Response Action. The increase in site
acquisition may not exceed one and one half times the appraised value of the site determined by an appraisal
made or updated no more than six months prior to the date the application was submitted to the OPSC.

Hazardous Waste Removal Required on an Existing School Site.  Site acquisition funding may be available
for the evaluation and response action in connection with hazardous substances at an existing school site in
advance of submittal of the DSA approved plans.

Acquiring Title. Title to all property acquired, constructed, or improved with funds made available under
the SFP must be held by the school district to which the SAB grants the funds. The title to the site need not
be actually held by the district before funding; however, one of the following must be demonstrated:

» Purchase will be made from one or more private parties, companies, developers, or other entities, as evi-
denced by an escrow showing the pending transfer of ownership to the district.

» Court orders, especially orders of condemnation through the county court where the proposed new site lies,

. which include a Final Judgment, Stipulated Judgment and Order of Immediate Possession to allow occupancy,

or Order of Prejudgement Possession.

» An escrow for the transfer of property in lieu of other legally required payments or fees due to the district.
{Example: Districts sometimes obtain proposed new school site parcels from developers, with all or part of the
“purchase” price comprised of the district forbearing from collecting school mitigation fees from the developers.)
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Funding on Leased Land. The district may utilize leased sites with governmental agencies for certain speci-
fied periods of time. To receive new construction grants for facilities that are or will be located on real prop-
erty leased by the district, the property must be leased from the federal government for a period of 25 years
or another governmental agency for a period of 40 years. If the lease is with a governmental agency other
than the federal government, a 30-year lease may be considered if there are no other educationally adequate
sites available under a 40-year lease, the cost per year for a 3o-year lease is not greater than a 40-year lease,
or the district can provide satisfactory evidence to the SAB that a shorter term lease is necessary.

Site Development

In addition to the new construction grant, the SEP provides a supplemental grant for the purpose of develop-
ing the site where the project is to be located, Fifty percent of the site development costs are available for both
new sites and for existing sites where additional facilities are being constructed with the exception of general
site development. Funding for general site is allowable for new school projects and additions to existing sites,
however, only when additional acreage is acquired. These development costs fall under four categories:

» Service site development improvements are performed within school property lines and may include eligible
site clearance, rough grading, soil compaction, drainage, erosion control and multi-level, single level subter-
raean or under building parking structures. This portion of the site preparation is accomplished prior to the
general site development and construction of buildings.

» Off-site improvements are located along the perimeter of two sides of the site including street grading and
paving, storm drainage lines, curbs, gutters, sidewalks, and street lighting. These improvements are com-
monly dedicated for public use. If a district is requesting off-site improvements, the local entities having
jurisdiction of areas where the off-site development is proposed must approve the related plans and specifica-
tions. These approved plans and specifications must be submitted to the OPSC at the time the application for
funding is submitted.

» Utility service developments include improvements of water, sewer, gas, electric, and telephone from the clos-
est existing utility connection.

» General site development includes onsite driveways, walks, parking, curbs and gutters, tennis/handball
courts, running tracks, baseball, football, and soccer fields, etc. Funding for general site work is limited to
527,840 per usable acre plus a percentage of the base grant including specific additional grants (multi-level,
automatic fire detection/alarm system, automatic sprinkler system, and excessive cost hardship grants).
Districts receive a 6 percent increase for elementary and middle school projects and a 3.75 percent increase for
high school projects.

1t is important to understand that site development costs have restrictions on their use. The district rep-
resentative should consult the SFP Regulations and the OPSC project manager if he or she is unsure ifa
particular item is an allowable cost before including the work in the project.

If a district is requesting a supplemental grant associated with site development on the Form SAB 50-04,
verification must be submitted to support the request with the exception of general site development. To
assist in gathering the supporting detail, the OPSC has developed a “Site Development Worksheet for Addi-
tional Grants” that is located on the OPSC Web site. The district may use this worksheet or similar method
to submit this information to the OPSC.
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Small High School Program

A supplemental grant is available for the construction of small high schools. The Small High School Pro-
gram is a pilot program that will sunset on January 1, 2008 and is intended to fund small high schools with
an enroliment of 500 pupils or less. Any new small high school may not be constructed where it would have
otherwise been built due to sparse population in a geographical area and the applicant district must have a
minimum of 500 pupil grants of new construction eligibility.

Small high school projects may be constructed on stand alone sites. Additionally, a small high school may
be built on a site adjacent to an existing school, on the site of a large high school or on separate but adjacent
sites sharing core facilities with the large high school. All small high schools funded from this program
must have separate administrations and toilet area on the site.

Small Size Projects

A supplemental grant is available to districts with projects that house no more than 200 pupils. The grant is
intended to provide additional funds for core facilities and to make up for the lack of economies of scale when
districts build small projects. The new construction grant can be increased by 12 percent for a project that will
house less than 101 pupils, or by four percent if the project will house over 100, but no more than 200 pupils.

Special Education—Therapy

The new construction grant will be increased for the area of therapy rooms, not to exceed 3,000 square
feet, plus 750 square feet per additional Special Day Class classroom needed for severely disabled individu-
als with exceptional needs. The current unit cost per square foot of therapy area is as follows:

» $252 per square foot for toilet facilities
» $139 per square foot for other facilities

The amounts shown above are the 5o percent State share and are adjusted annually in the same manner as
the new construction grant.

Urban Locations, Security Requirements and Impacted Sites
Districts with projects in urban locations on impacted sites may request a supplemental grant if all of the
following conditions are met:

» The useable site acreage for the project is 60 percent or less of the site size recommended by the CDE for the
net school building capacity for the project plus any existing enrollment at the site, if any.

» At least 60 percent of the classrooms in the project construction plans are in multi-story facilities.

» For new construction of a new school site, the value of the site being acquired is at least $750,000 per useable
acre, This condition does not apply to new construction additions to existing school sites.

Urban locations on impacted sites are generally in areas of high property values or high population density,
creating an environment difficult for districts to acquire ample real property, which causes increased
project costs uniquely associated with urban construction. Districts with projects on these impacted sites
are also faced with extra security requirements. The supplemental grant provides funds for security fences,
watchpersons, increased premiums for insurance for contractors, and storage or daily delivery of construc-
tion materials to prevent theft and vandalism, If a district requests grants due to these circumstances, the
OPSC will verify the district's eligibility pursuant to the CDE Final Plan Approval letter and by OPSC's
review of the project construction plans and site appraisal.

If the above criteria are met, the urban supplemental grant is calculated on a sliding scale as follows:
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New Construction Urban Grant Adjustment

IF... THEN...

the useable acres are 60 percent of the CDE recommended | the urban grant adjustmentis 15 percent of the New

site size, as described above... Construction Grant and of the funding for additional grants
for replaced facilities®, small size projectst and new school
projectst, and

a 1.166 percent increase to the urban grant adjustment for
each percentage decrease in the CDE recommended site
size below 60 percent.

For new construction of a new school site, the adjustment shail not exceed 50 percent of the cost avoided with the purchase
of a site smaller than the CDE recommended site size for the number of the pupil grants requested in the application§. This
limit does not apply to new construction additions to existing school sites.

* SFP Regulations, Sectlon 1859.73.2, "New Construction Additional Grant for Replaced Facilities”

+ SFP Regulations, Sectlon 1859.83(b), "Excesslve Cost for Projects that House No More than 200 Puplls {Small Size Project)”

# SFP Regulations, Section 1859.83(c), “Excesslve Cost to Construct a New School Project”

§ SFP Regulations, Section 1859.83(d)(2)(A), “Excessive Cost Due to Urban Location, Security Requirements and Impacted Slte”

District Project Contribution

Every new construction application is a joint funding effort between the local school district and the State
through the SEP. The State grant is discussed in the section entitled “New Construction Grant Amounts’,
earlier in this section. The total State grant represents 5o percent of the total project cost, with the district
contributing the remaining 50 percent of the total project cost. The district contribution may come from
virtually any source. The sole exception is that when savings from another SFP project is used as a match,
the savings must be from a new construction project only. This restriction exists due to legal requirements
pertaining to the bond funds, which the State uses as a program-funding source.

The district need not have the entire 50 percent local contribution on deposit at the time that the project
apportionment is made. However, when the project fund release is requested, the district must certify that
the district’s matching share has been deposited in the County School Facility Fund; has been expended

by the district for the project; or will be expended by the district prior to the Notice of Completion for the
project. Thus the district has considerable flexibility in how the local share is arranged and contributed.

The district representative should be aware, however, that regardless of when the share is contributed to

the project, at closeout the district must be able to show that 50 percent of the expenditures on the project
were from local sources. If the district is unable to demonstrate the 5o percent expenditure requirement has
been met, the apportionment will be reduced.

Unable to Meet the Contribution

Districts that are unable to contribute the 50 percent local share of a project can pursue financial assistance
through the financial hardship provisions of the SFP. Districts must submit financial data to the OPSC for
pre-approval of financial hardship status (see Section 10, “Financial Hardship"”) before submitting a funding
application. In addition, this pre-approval enables districts to request a separate apportionment for site
acquisition and/or design costs, if necessary, any time after the application for eligibility determination has
been filed and before its financial hardship status expires.
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Effects of Reorganization

Districts who are affected by a reorganization election on or after November 4, 1998, may not file a funding
application for new construction until after the notification of the reorganization election. If the district
had established new construction eligibility prior to reorganization, it must adjust the baseline eligibility on
the Eligibility Determination (Form SAB 50-03) prior to filing new applications. Alternatively, the district
can choose to certify that the reorganization does not result in a loss of eligibility for the project requesting
funding. Districts that are newly created by the result of a reorganization can submit a funding application
after approval of the election by the CDE.

SAB Approval Process

The applications for funding are presented to the SAB for approval in the order of their OPSC receipt date.
The SAB approval (action) can either be an apportionment or “unfunded” approval, depending on the avail-
ability of funds for new construction.

Fund Release

After the funding application is apportioned by the SAB, the next step in the process is the actual fund
release to the County School Facilities Fund for use by the district.

The SFP grant is processed for release when the district submits a Fund Release Authorization (Form
SAB 50-05). The Form SAB 50-05 submitted by the district is an important document that cannot be
altered or modified by the OPSC. Therefore, an improperly completed Form SAB 50-05 will be returned
with a letter of explanation to the school district for correction.

When a properly executed form is received, the OPSC sends a School Facilities Fund Release notification
to the district representative and county office of education. The notification indicates the type of grant
released, amount, school district, application number, school name, and date processed. In addition, the
SFP Fund Release Report is posted monthly on the OPSC Web site. This report indicates the claim schedule
number, the date the funds were released, and the dollar amount released.

It is important to understand that a Form SAB s50-05 must be submitted within 18 months of the SFP grant
apportionment by the SAB, or the entire new construction or modernization grant will be rescinded with-
out further SAB action. If this should happen, the pupils housed in the project will be added back to the
district’s eligibility and the district may re-file the application at any future time,

The Form SAB 50-05 can be downloaded from the OPSC Web site. The properly executed Form SAB 50-05
should be submitted to:

Office of Public School Construction
Accounting

T30 K Street, Suite 400

Sacramento, CA 95814
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References

» California Code of Regulations, Section 6000, et seq.
» SFP Regulations, Section 1859.74, “Additional Grant for Site Acquisition” and 1859.74.1,“Site Acquisition Guidelines.”
» SFP Regulations, Section 1859.83, "Excessive Cost Hardship Grant".
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Section 6

Charter School Facilities

Introduction

In 2002, Article 12 in Assembly Bill (AB) 14, established a pilot program to provide charter schools with
funding to construct new facilities, known as the “Charter School Facilities Program” (CSFP), With the suc-
cessful passage of Proposition 47, this program received $100 million in bond funding. In 2004, Senate Bill 15
was passed to male revisions to the CSFP in order to maximize the number of projects funded with an addi-
tional $300 million in bond funding made available with the passage of Proposition 55. The most recent bill,
AB 127, was passed in 2006 to further revise the CSFP and an additional $500 million was made available
with the passage of Proposition 1D, The CSFP permits a charter school or school district filing on behalf of a
charter to apply for a preliminary apportionment (reservation of funds) for the construction of new facilities
and/or rehabilitation of existing district owned facilities that are at least 15 years old. To qualify for funding, a
charter must be deemed financially sound by the California School Finance Authority (CSFA).

The preliminary apportionment for a CSFP project must be converted within a four-year period to an
adjusted grant apportionment meeting all the School Facilities Program (SFP) criteria, unless a single one-
year extension is granted.

Eligibility

To apply for funding under Proposition 47 and 55, the school district in which the charter is physically
located must have had SFP new construction eligibility. Proposition 1D removed this requirement. Now,
new construction eligibility is no longer required. However, the school district in which the charter school
is physically located must certify to the number of district unhoused students a charter school will house
in a new construction project. A charter school applying on its own behalf may apply once it has notified
the superintendent and governing board of the district, where it is physically located, of its intent to apply
in writing (with proof of delivery) so days prior to submitting the preliminary application to the Office

of Public School Construction (OPSC). The notice to the district shall include the number of pupils the
charter intends to house, a request that the school district certify to the number of the district’s unhoused
pupils that the charter project will house and a request that the district update its new construction eligibil-
ity for current enrollment. '

The $100 million provided in Proposition 47 for the program was exhausted in July 2003. The next $300
million provided in Proposition 55 was exhausted in February, 200s. To apply for the funds made available
with the passage of Propaosition 1D, charter schools and districts must submit an Application for Charter
School Preliminary Apportionment (Form SAB 50-09), to the OPSC by June 5, 2007. In addition, if funds
become available through over reservation of preliminary apportionment or lease payments, the State Allo-
cation Board (SAB) may establish additional application periods.
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Application Process

A complete application is an essential element in the process of receiving a preliminary apportionment for
the charter school or district’s project. The information provided is the basis for determining the appor-
tionment amounts that the charter school or district on behalf of the charter schoo! will receive. The form
provides the OPSC with the general project information to determine the future new construction or
rehabilitation adjusted grant; the grade level of the project, the number of SEP pupils the project will serve,
whether or not a site is to be acquired, and if any supplemental grants are requested.

The applicant will need to submit a Form SAB 50-0g, and all other supporting documents (i.e., supporting
historical documents for allowances requested on application, architect’s drawing of existing facilities to be
rehabilitated, etc.).

Once the OPSC receives the preliminary application, an initial review will be conducted to ensure that the
pupil grants or rehabilitation square footage requested is commensurate with the project being built. In
addition, the allowance requested on the application will be subject to review. In conjunction, the CSFA will
be determining the financial soundness of the applicant. For further information regarding the criteria for
financial soundness, please contact CSFA at www.treasurer.ca.gov/csfa,

For additional detail, please review the general and specific instructions on the Form SAB 50-09 and the
application submittal requirements available on the OPSC Web site.

Funding Criteria

If the estimated total apportionment of all financially sound applicants approved by CSFA exceed the funds
available, the SAB shall provide preliminary apportionments using the following criteria:

» Representative of the various geographical regions of the State.

» Representative of urban, rural, and suburban regions of the State.

» Representative of large, medium, and smali charter schools throughout the State,

» Representative of the various grade levels of the pupils served by charter school applications.

Within each category above, preference is to be given to charters in overcrowded school districts, char-
ters in low-income areas, not-for-profit charters, and for the use of existing district facilities. A preference
points calculation system, based on the criteria set above, will be used in determining the projects that will
be funded from each category. If more than one application is received that has the same criteria within a
category, the SAB will fund based on which project has the highest preference points.

For the purposes of determining the preference points given for projects in overcrowded districts, the
applicant will need to submit an Enrollment Certification/Projection (Form SAB 50-01), for the school dis-
trict and any supporting documents required. An Existing School Building Capacity (Form SAB 50-02), and
Eligibility Determination (Form SAB 50-03), will not need to be submitted unless the school district has not
established new construction eligibility under the SFP. If the eligibility has not been established, the eligibil-
ity documents necessary to establish new construction eligibility will have to be submitted prior to the end
of the filing period. (See Section 4, “Application for Eligibility.’)
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The grants provided at the preliminary apportionment consist of the following:

NEW CONSTRUCTION

REHABILITATION

+ Per Pupil base grant amount

« Site Acquisition

« Site Development

« Supplemental Grants
« Inflator Factor

« Grant based on square footage
+« Multi-level Construction Grant Amount + Elevators

+ Supplemental Grants

« Inflator Factor
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This amount shall then be the recommended preliminary apportionment for the proposed CSFP project
presented to the SAB for a reservation of funds.

Preliminary Apportionment Determination for New Construction

To determine the funding for a new construction project, the preliminary apportionment would be divided
into “construction” costs and "site acquisition” costs, as shown below:

CONSTRUCTION COSTS (FULL GRANT)

SITE ACQUISITION COSTS

+ Base Grant

» Multi-level Construction

+ Site Development

« General Site Development
+ Small Size Project

» Urban Allowance

+ Geographic Percentage Factor

» Inflator Factor

« Site purchase
« Site other 4 Percent
« Hazardous Material Clean-up

« Relocation and Department of Toxic Substance Control fees

Please see Section 5, "New Construction Funding,' for a full explanation of the construction costs grants.
The OPSC also has a calculator on its website for estimating the CSFP grant.

The current CSFP grant amounts are as follows:

CSFP Grant Amounts

CLASSIFICATION

CSFP PUPIL GRANTS (2007)

CLASSIFICATION

CSFP PUPIL GRANTS (2007)

Elementary $ 8,120 Special Day Class—Non-Severe $17,304
Middle School $ 8,597 Special Day Class—Severe $25,874
High School $11,229

If a district requests a preliminary apportionment that includes a reservation for multi-level classroom con-
struction, the CSFP pupil base grant will be increased by 12 percent to reserve the maximum allowance.

If the request for a preliminary apportionment includes estimated site development costs, the allowance
shall be determined based upon either the State default amount of 70,000 per proposed net useable acre,
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Helpful Hint:

If you plan to file an applica-
tion for the 2007 filing
period, please contact your
project manager for more
information.

actual, or historical cost. The estimated site development cost shall be the amount for anticipated service-
site, off-site and/or utilities for the project. For projects that are acquiring additional acreage, a general site
allowance may be requested.

A district may request estimated excessive hardship costs for Geographic Location, Small Size Project or
Urban Location, Security Requirements and Impacted Site.

The preliminary apportionment consisting of all applicable estimated allowances shall be increased by 32
percent in anticipation of cost increases in future years, The inflator factor is based upon the average per
year Marshall Swift Class B Construction Cost Index. Site acquisition costs will not be subject to the infla-
tor factor. This increase is not applicable to Proposition 55 apportionments.

The preliminary apportionment for the estimated site acquisition shall be determined by the submittal

of an appraisal or preliminary appraisal, when available. In addition, a separate allowance is available for
toxic sites. The appraisal or preliminary appraisal should be made or updated no more than six months
prior to the application submittal to the OPSC. In cases where a specific site has not been identified for the
project, the median cost of the consummated sales transactions within the general location multiplied by
the proposed net useable acreage to be acquired shall determine the property value reservation. In either
case, the applicant must obtain a preliminary recommended site size letter from the California Department
of Education (CDE). Before determining the median cost, the information for recorded sale transactions
should be expressed in a per acre amount.

Additionally, the property value will be increased by four percent for title, escrow and survey fees. An allow-
ance for estimated relocation and Department of Toxic Substance Control (DTSC) costs may be included.

Preliminary Apportionment Determination for Rehabiiitation
The preliminary apportionment for a rehabilitation project and supplemental grants, if eligible, are shown below:

» Grant based on the square footage in the project
» Small Size Project

» Urban Allowance

» Geographic Percentage Factor

» Elevators

» Inflator Factor

The amount of funding will be determined by first adding the square footage of all the minimum essential
facilities (multi-purpose room, library, gym or administration) and the square footage for the number of
classrooms the charter school is entitled to use based on the State loading standards. The square foot-

age in the project would then be multiplied by the current rehabilitation cost standard which is $140 per
non-toilet area square foot and $252 for toilet square footage. This grant amount cannot exceed what a new
construction project would receive based on the number and grade level of students to be served by the
rehabilitation charter school project.

A district may request estimated excessive hardship costs for Geographic Location, Small Size Project,
elevators or Urban Location, Security Requirements and Impacted Site.

The preliminary apportionment consisting of all applicable estimated allowances shall be increased in
anticipation of cost increases in future years. The inflator factor is based upon the average per year Marshall
Swift Class B Construction Cost Index.
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Apportionment Conversion

The preliminary apportionment for a CSFP project must be converted within a four-year period to an
adjusted grant apportionment meeting all the School Facilities Program (SFP) new construction program
criteria required for such an apportionment, unless a single one-year extension is granted. A final appor-
tionment request includes an Application for Funding (Form SAB 50-04) and all other documentation
required for a complete adjusted grant application under the SFP provisions (see Section 5). At the time

a new construction project is converted, the pupil request cannot exceed the number of pupils requested
at the time of preliminary apportionment. Likewise, at the time a rehabilitation project is converted, the
square footage cannot exceed the square footage requested at the time of preliminary apportionment.

Project Reductions/Increases

Once an application is submitted for a final apportionment, the project costs may be adjusted per the following;

Project Cost Adjustments

IF...

THEN...

PROPOSITION 47

PROPOSITION 55

PROPOSITION 1D

Preliminary apportionment
sufficient to do project...

...profect cost remains the same and final apportionment Board item will reflect
preliminary apportionment amounts.

Preliminary apportionment
was more than needed...

...the overpayment shall be adjusted to reflect actual project costs on the final
apportionment SAB item and the difference shall be returned to the unrestricted
account to be used for other charter school facility purposes.

Preliminary apportionment
was insufficient and
unrestricted funds remain
in the account...

...a district may receive
a project increase for
eligible costs.

Preliminary apportionment
was insufficlent and no
unrestricted funds remain
in the account...

...the preliminary
apportionment amount
will be the full and
final apportionment.

A district may elect to
monitor the funds and
wait until funds become
available to convert

the apportionment,
provided It is before the
four-year deadline.

...the charter or dlstrict

must come up with
alternate means to
complete the project. At
the point of conversion,
the preliminary
apportionment amount
will be the full and final
apportionment.

...a district may receive
a project increase for
eligible costs.

...the preliminary
apportionment amount
will be the full and final
apportionment, A district
may elect to monitor the
funds and wait until funds
become available to con-
vert the apportionment,
provided it is before the
four-year deadline.
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Fund Release

Senate Bill 15 and AB 127 included provisions to allow advanced fund releases for site acquisition and separate
design funding for the preliminary apportionments granted under Proposition 55 and Proposition 10 provided
that the Charter School Agreements have been executed, The total advanced fund release for design funding
can equal up to 20 percent of the preliminary apportionment total construction costs. The advanced fund
release for site acquisition may be for up to the amount requested on the preliminary apportionment.

‘The CSEP provisions for a preliminary apportionment under Proposition 47 do not authorize any fund
releases prior to submitting an application for final apportionment. Therefore, once a preliminary appor-
tionment is received, all charter schools or districts on behalf of charter schools will need to ensure they
can cover any costs incurred prior to filing an application for final apportionment.

Once a preliminary apportionment is converted to a final apportionment, the applicant has 18 months to
apply for a fund release.

Closeout

When a CSFP project converts to a final apportionment, it will be subject to all SFP progress and auditing
standards. A substantial progress report will be required at 18 months from the date the final apportion-
ment was made. Annual expenditure reports will be required beginning one year from the date of the first
fund release until the project is complete. The project is considered complete when 3 years elapse from
the date of the final fund release for an elementary project, or 4 years for a middle or high school project,
or when the school district declares the project complete, at which time final expenditure reports must be
submitted. Any project savings must be returned to the State.

To learn more about the CSFP program, contact your OPSC project manager or visit the OPSC Web site at
www.opsc.dgs.ca.gov.
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Section 7

Critically Overcrowded School Facilities

introduction

The Critically Overcrowded School Facilities (COS) program was created by Assembly Bill (AB) 16 (Hertz-
berg) in 2002 and is a significant addition to the School Facilities Program (SEP). The COS program per-
mits schoal districts with critically overcrowded school sites, as determined by the California Department
of Education (CDE), to apply for a preliminary apportionment (reservation of funds) for new construction
projects to relieve overcrowding, The COS program’s preliminary apportionment serves only as a reserva-
tion of funds for future State assistance in the form of grants. The preliminary apportionment for a COS
project must be converted within a four-year period to a new construction adjusted grant apportionment
meeting all the SFP new construction program criteria required for such an apportionment, unless a single
one-year extension is granted.

Project Eligibility

A district with SFP new construction eligibility established as described in Section 4 and critically over-
crowded school sites included on a list of source schaols as determined by the CDE may apply for a pre-
liminary apportionment for projects to relieve overcrowding. For information regarding the CDE Source
School List contact Mr. Fred Yeager at 916.,327.7148 or visit the CDE Web site at www.cde.ca.gov.

An Application for Preliminary Apportionment (Form SAB 50-08) may be submitted to the Office of Public
School Construction (OPSC) between November s, 2002 and May 1, 2003 for projects to be funded with
the proceeds of the November 5, 2002 bond or 60 days prior to and 120 days after the 2004 direct primary
election or the 2004 statewide general election as appropriate for projects to be funded with those bond
proceeds. A critically overcrowded school facilities project must:

» Relieve overcrowding by increasing the pupil capacity of the district and may be either a stand alone new
school project or an addition to an existing school site.

» Identify at least 75 percent of the proposed pupil occupancy of the project as coming from a source school(s).

» Be located within either the attendance area or a one-mile radius of an elementary source school ; or, fora
secondary source school, within the attendance area or a three-miie radius. The CDE may grant a variance
from the distance maximums if the district can demonstrate that the variance is necessary to adequately
provide facilities for the identified source school pupils.

Source Schools

To qualify as a source school a school site utilizing the 2001/2002 California Basic Educational Data System
(CBEDS) enroliment must have pupil density greater than 115 pupils per acre for grades Kindergarten to six
and 9o pupils per acre for grades seven to twelve, The CDE is responsible for determining and maintain-
ing the list of source schools. A district may report their school site information to the CDE by submitting
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SFPD Form 4.16 (Certification of School Site Net Useable Acres). For a copy of the SEPD Form 4.16 and
additional information regarding the CDE source school list, please visit the School Facilities section of the
CDE Web site at www.cde.ca.gov.

Once included on the CDE source school list, determine a source school’s pupil eligibility or Qualifying
Pupils, by subtracting the school’s site density at 150 percent of the CDE recommended pupils per acre
from its latest CBEDS enroliment. The remainder is the number of Qualifying Pupils at the source school
site, which may be used to meet the project eligibility requirements above. The source school Qualifying
Pupils eligibility amounts will be tracked separately and adjusted for changes in future enrollment, site
density, preliminary apportiomments and rescinded apportionments.

Preparing An Application

A complete application is an essential element in the process of receiving a preliminary apportionment for
the district’s project. The information provided is the basis for determining the apportionment amounts
that the district will receive. All applications must be based on a previous SFP new construction eligibil-
ity approval or must have the eligibility application as a part of the package (see Section 4, “Application for
Eligibility”). Please note district’s requesting financial hardship assistance must receive that status prior to
filing an application (see Section 10, “Financial Hardship"). The Form SAB 50-08 serves as a vehicle for dis-
tricts to request a preliminary apportionment for a new construction project, The form provides the OPSC
with the general project information to determine the future new construction adjusted grant; the grade
level of the project, the number of SFP and source school Qualifying Pupils the project will serve, whether
or not a site is to be acquired, and if any supplemental grants are requested. To complete the Form SAB so-
08 the district representative will need some or all of the following information.

» Appraisal, Preliminary Appraisal, or Median Cost valuation of the property to be acquired.

» Relocation and Department of Toxic Substances Control cost documents.

» Cost Estimate for site development and approved site development and off-site plans (to substantiate actual
or historical cost submittals).

» A copy of the certified CDE Source School List pages or CDE Source School certification letter.

» Copy of the latest information for the Source School(s) submitted approximately October 15th of each year to
the California Department of Education to complete the California Baslc Educational Data System (CBEDS).

For additional detail, please review the General and Specific instructions on the Form SAB 50-08 and the
Application Submittal Requirements available on the OPSC Web site.

Preliminary Apportionment Components

A COS preliminary apportionment is intended to provide the estimated future State’s share for all neces-
sary project costs including site acquisition, site development and supplemental allowances. A district may
request a preliminary apportionment for the following:

» COS Pupil Grants (New Construction Grant (per pupil) plus the increase for Fire Code requirements)
» Multi-level Classroom Construction

» Site Acquisition

» Site Development

» Project Increases

» Financial Hardship

» Inflation Factor
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The COS Pupil Grant is calculated by multiplying the SEP pupils assigned to the project by the per-pupil
grants established in law and the increase for Fire Code requirements, The COS Pupil Grants are adjusted
by the State Allocation Board (SAB) annually (each January) based on the change in the Class B Construc-
tion Cost Index. The current COS grant amounts are as follows:

Current COS Grant Amounts

CLASSIFICATION COS PUPIL GRANTS CLASSIFICATION COS PUPIL GRANTS
Elementary $ 8,091 Special Day Class—Non-Severe $16,125
Middle School $ 8,560 Special Day Class—Severe $24,110
High School $10,896

1f a district requests a preliminary apportionment that includes multi-level classroom construction, the
New Construction Grant will be increased by 12 percent to reserve the maximum allowance,

The preliminary apportionment for the estimated site acquisition shall be determined by the submittal of an
appraisal or preliminary appraisal, when available. The appraisal or preliminary appraisal should be made or
updated no more than six months prior to the application submittal to the OPSC. In cases where a specific
site has not been identified for the project; the median cost of the consummated sales transactions within
the general location area multiplied by the proposed net useable acreage to be acquired shall determine

the property value reservation. The proposed acquisition acreage amount must be compatible with CDE
standards; and, before determining the median cost, the information for recorded sale transactions should
be expressed in a per acre amount. In addition the property value will be increased by four percent for

title, escrow and survey fees and by one-half for hazardous material/waste removal and remediation cost.
An allowance for estimated relocation and DTSC costs may be requested, this will be based on either the
State's default allowance of 21 percent of the property value, actual, or historical cost information.

If the request for a preliminary apportionment includes estimated site development costs, the allowance
shall be determined based upon either the State’s default amount of $70,000 per proposed net useable acre,
actual, or historical cost. The estimated site development cost shall be the amount for anticipated service-
site, off-site and/or utilities for the project.

A district may request estimated excessive hardship costs for Geographic Location, Small New School or
Urban Location, Security Requirements and Impacted Site.

If the district has a valid financial hardship status for the COS project, the estimated State share amount
shall be doubled to provide a reservation for the estimated district’s matching share assistance. When

the financial hardship review has determined that the district has contribution amounts, the preliminary
apportionment amount will be reduced by that amount. However, before the preliminary apportionment
is converted to a final apportionment, the district must re-qualify financial hardship status to determine its
eligibility and contribution amount.
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Apportionment Conversion

Converting a preliminary apportionment to a final apportionment request includes an Application for
Funding (Form SAB 50-04) and all other documentation required for a complete new construction adjusted
grant application under the SEP provisions (see Section 5, “New Construction Funding”). In addition, the
pupils requested on the Form SAB 50-04 must be no less than 75 percent of and cannot exceed the number
of pupils requested on the Form SAB 50-08. When a district converts the preliminary apportionment to

a final apportionment the project must still be supported by SFP new construction eligibility; however,

the Source School(s) Qualifying Pupil eligibility will not be re-evaluated. If the project is not currently
supported by SEP new construction eligibility, Assembly Bills 2950 (Chapter 808, Statutes 2004) and 491
(Chapter 710, Statutes 2005) provide for an “alternative eligibility method', such as current enrollment,
current residency data or a projection of residency data to justify the project. A school district requesting
financial hardship status must qualify for that status and have all Capital Project Fund monies analyzed to
determine if the school district is able to contribute toward its project. '

Project Increases

When an application for final apportionment is made, that preliminary apportionment may be adjusted
for increases only if there are sufficient reserve funds available in the COS facilities account to fund the
increases, If reserve funds are not available, the increase amount will be placed on a “Final Apportion-
ment Unfunded List” until such time that funds may become available within the COS facilities account to
apporttion the increases. However, if funds do not become available and the maximum time frame of five
years has expired, the original preliminary apportionment becomes a full and final apportionment.

SAB Approval Process

If funds are insufficient to fully fund all of the preliminary applications received during an application filing
period, the SAB shall first apportion to those projects that would house pupils from source schools with the
highest density levels relative to the CDE standard. ‘ '

Substantial Progress

Prior to converting a preliminary apportionment to a final apportionment, the district must report annually
to the SAB on the progress of the COS project. The local governing school board must hold a public hear-
ing annually discussing the progress toward completing the project. Included in the first annual report to
the SAB, the district shall certify that the CDE has determined there is at least one approvable and adequate
site for the COS project within the identified general location area. If the school district cannot certify to
the approvable site, then the preliminary apportionment will be rescinded.

At the end of the fourth year, if a school district is unable to submit its application for final apportionment,
it may apply for a single one-year extension provided that the COS project has a CDE contingent or final
site approval and the final construction plans have been submitted to DSA for review and approval; or
other evidence satisfactory to the SAB that substantial progress has been made towards completing the
requirements for filing an application for final apportionment.
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Fund Release

After completing the substantial progress requirements for the first annual report to the SAB, a district
may request an advanced release of funds from a preliminary apportionment when certain criteria are met.
An advanced fund release for design and/or site acquisition may be requested by districts with approved
financial hardship status. If applicable, an advanced fund release for an enviromental hardship site aquisi-
tion may be requested for any project. Advanced fund releases may be requested by submitting a complete
Fund Release Authorization (Form SAB 50-05). If the advanced request includes the release of funds for site
acquisition, the district must also submit a Form SAB 50-08 to determine eligible costs. Once a preliminary
apportionment is received, all districts will need to ensure they can cover any costs incurred, taking into
account any advanced fund releases, prior to filing an application for final apportionment.

Closeout

When a COS project converts to a final apportionment, it will be subject to all SFP progress and auditing
standards. A substantial progress report will be required at 18 months from the date the final apportion-
ment was made. Annual expenditure reports will be required beginning one year from the date of the first
fund release until the project is complete. The project is considered complete when 3 years elapse from the
date of the final fund release for an elementary project, or 4 years for a high school project, or when the
school district declares the project complete, at which time final expenditure reports must be submitted.

To learn more about the COS program, contact your OPSC project manager or visit the OPSC Web site at
www.opsc.dgs.ca.gov.




50 | School Facility Program Handbook
7: Critically Overcrowded School Facilities

This page is intentionally blank.




Section 8

School Facility Prograrn Handhook
July 2007

Joint-Use Projects

Introduction

Senate Bill 15 amended the Joint-Use Program created by Assembly Bill 16 under the School Facility Pro-
gram (SEP). Fifty million dollars was made available and partly apportioned in July 2003 for joint-use proj-
ects, and another $50 million was made available for apportionment at the August 2004 State Allocation
Board (SAB), due to Proposition 55 passing in March 2004. These funds were partly apportioned in July
2005 and August 2006. An additional $20 million was made available for apportionment due to Proposition
1p passing in November 2006. Proposition 1p also provided the SAB authority to transfer up to $21 million
in prior bond funds for the purpose of funding joint-use projects.

Qualifying projects will be submitted to the July 2007 SAB meeting for apportionment, If joint-use funds
remain after the current funding cycle, they will be available for apportlonment for qualifying joint-use
projects at the July 2008 SAB meeting.

This program allows a school district to utilize funds from a joint-use partner to build a joint-use project
the district would not otherwise be able to build due to lack of financial resources. There are two types of
joint-use projects that the district may apply for, which are referred to as Type I and Type II.

A Type I joint-use project is part of a qualifying new construction project that will increase the size, creates
extra cost, or does both beyond that necessary for school use of the:

» Multipurpose room

» Gymnasium

» Childcare facility

» Library

» Teacher Education facility

A Type II joint-use project is a stand-alone project or part of a modernization project located at a school
site that does not have the type of facility or the existing facility is inadequate and will reconfigure ! existing
school buildings, construct new school buildings, or both to provide for:

» Multipurpose room
» Gymnasium

» Childcare facility

» Library

1 Reconfigure means remodeling an existing school building within its current confines and/or the expansion of the square foatage

of the existing building and any necessary replacement of displaced classrooms or other Minimum Essential Faclity (MEF). Recon-
figuring an existing school building must not reduce the district’s capacity or displace another MEE. An inadequate MEF must not
be constructed to replace a reconfigured MEF. In any case involving the replacement of lost capacity or a minimum essential facility
due to the reconfiguration of an existing building, the replacement must be a part of the plans submitted In support of the joint-use
application, must occur concurrently, and cannot be part of a SEP new construction application.
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» Teacher Education facility
» Pupil Academic Achievement facility 2

The funding for joint-use projects is provided in the form of grants. With the exception of a Type I (Extra
Cost), the grants are made up of a base grant and a number of supplemental grants. For a Type [ (Extra
Cost) project, the grant is a straight dollar amount based upon the cost estimate. The State share for a joint-
use project is 50 percent of the eligible project costs, with the joint-use partner contributing a minimum of
25 percent of the eligible project costs and the district contributing 25 percent of the eligible project costs.
If the district has passed a bond which specifies that the monies are to be used specifically for the joint-use
project, the district may provide up to the full so percent local share,

The district must have joint-use eligibility and square footage eligibility (except for a Type I, Extra Cost) for
the type of project they are applying for, before they can request joint-use funding. This section explains

the eligibility requirements for each type of joint-use project, the funding application process, and how to
determine the joint-use grant. This section focuses on the most common situations. Individual projects
may have variations that are not covered in this section. The district representative is encouraged to contact
the Office of Public School Construction {OPSC) project manager to discuss specific project details.

Project Eligibility

Before a district can submit an application for funding, the project must have project eligibility. Project
eligibility is different for the two types of joint-use projects.

Type | Project Eligibility
To qualify as a Type I joint-use project, the district must meet the following criteria:

» The Joint-Use Partner is a governmental agency, an institution of Higher Education, or a nonprofit organization.
» The project increases the size, creates extra cost, or does both for the:
— Multipurpose room
— Gymnasium
— Childcare facility
— Library
— Teacher Education facility
» The district has entered into an approvable Joint-Use Agreement that meets the criteria of Education Code,
Section 17077.42
» The joint-use project is part of a qualifying SFP new construction application
» The project has Square Footage Eligibility as specified in SFP Regulations, Section 1859.124 (except a Type |
Extra Cost project)
» The facility is located at the school site of the SFP project
» The construction contract was executed after April 29, 2002
» The project has DSA approved plans
» The project has California Department of Education (CDE) approval of the plans

2 Pup!! Academic Achievement may be grandfathered in if the plans are accepted by the Divislon of the State Architect for review
and approval prior to January 1, 2004.
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Type i Project Eligibility
To qualify as a Type IT joint-use project, the district must meet the following criteria:

» The Joint-Use Partner is a governmental agency, institution of Higher Education, or a nonprofit organization.
» The project reconfigures existing school buildings, constructs new buildings, or both to provide for the:
— Multipurpose room
— Gymnasium
— Childcare facility
— Library
— Teacher Education facility
— Pupil Academic Achievement facility®
» The district has entered into an approvable Joint-Use Agreement that meets the criteria of Education Code,
Section 17077.42
» The project to reconfigure an existing building is part of a qualifying SFP modernization application located at
the school slte of the SFP project, or
» The project to reconfigure or construct a new school building is a stand-alone project located on the public
K~12 school site
» The project has square footage eligibility as specified in SFP Regulations, Section 1859.124
» The school site does not have the type of facility or the existing facility is inadequate
» The construction contract was executed after April 29, 2002
» The project has DSA approved plans and CDE final plan approval if the project is part of a SFP modernization
application, or
» The project has preliminary plans and CDE approval of the preliminary plans if it is a stand-alone project

Funding Process

Subject to available funds, applications are accepted for upcoming funding cycles from June 1st through
May 31st each year.

A district may submit more than one application for each type. Type I Joint-Use projects are funded first
and Type II Joint-Use projects are funded last, The district’s first application within each type of joint-use
project is ranked and funded with other district’s first applications in date-received order. The district’s
second application is then ranked and funded with other district’s second application in date-received
order, and so on within each type of joint-use project, until funds are exhausted.

The following demonstrates the necessary steps for joint-use funding:

» The district submits an application for funding package

» The OPSC reviews the package

» The SAB approves and apportions the project in July

» The district submits DSA approved plans within one year from the date of apportionment (Type H Stand-
Alone Project)

» The district requests a fund release and makes expenditures

» The district submits reports on expenditures

» The OPSC audits

3 Only if plans and specifications were accepted by DSA prior to January 1, 2004.
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The district must apply for joint-use funding on the Application for Joint-Use Funding (Form SAB s0-07).
The Form SAB 50-07 not only provides the OPSC with the specific joint-use information such as type of
joint-use project and square footage eligibility, but it also serves as a certification by the district that they
meet specific criteria of the law and regulations.

The funding package will be reviewed by the OPSC for completeness and placed on a statewide workload
list. District representatives can view the workload list on the OPSC Web site at www.opsc.dgs.ca.gov.

If during the initial review, it is determined that information is missing, the district will be notified and
given a timeframe to respond to the OPSC's request. In the event the OPSC does not receive the requested
information within the given timeframe, the application will be returned to the district, The district may
resubmit the application at anytime within the filing period, when they have all the components of a com-
plete application.

Applications will be approved until there are no funds available. In this instance, all applications that do not

receive funding will be returned to the district, and the district may resubmit the application in subsequent
filing periods.

Preparing An Application

The following chart lists the supporting documents for each type of joint-use project that must be submit-
ted with the Form SAB 50-07:

Joint-Use Funding Required Documents

TYPE OF FUNDING
TYPEI TYPEIN TYPEN
Part of SFP Modernization Project Stand-Alone Project
DOCUMENT Reconfi Existing School Buildi R fi JConstruct New School Buildings
Jolnt-Use Agreement o o o
DSA Approved Plans ®
Prefiminary Plans
CDE preliminary plan approval
CDE final plan approval %
Cost estimate for slte development ® ® ®
Cost estimate for facllity being buift*

* {fthe project Is for a Type |, Extra Cost
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Joint-Use Grant Amounts

With the exception of a Type 1 project for Extra Cost, the joint-use grant will consist of a base grant for
toilet and non-toilet facilities, which can be increased by certain supplemental grants, As of the date of this
guidebook, the base grant is $252 per square for toilet area and $139 per square foot for non-toilet area.
The grant amounts will be adjusted each year using the Class B index. Each project has a maximun state
contribution of $1 million for an elementary school, $1.5 million for a middle school, and $2 million for a
high school,

Supplemental Grants
The district can increase the joint-use grant with certain supplemental grants, The following is a brief
explanation of the supplemental grants under the Joint-Use Program:

Geographic Location. A supplemental grant is available to projects located in areas of California that are
remote, difficult to access, or lack a pool of contractors. The augmentation to the joint-use grant due to
their geographic location can be found in Regulation Section 1859.83 (a).

Project Assistance. For a Type Il stand-alone joint-use project, the SAB may provide additional project
grants for project assistance to small school districts with enroliment of 2,500 pupils or less. The additional
grant of $5,168 (as of the date of this guidebook) may be used for costs associated with the preparation and
submission of the funding application. The grant will be adjusted each year using the Class B index.

Site Development. A supplemental grant is provided for the purpose of developing the site where the proj-
ect is Jocated. If the joint-use project is linked to a new construction project and site development costs are
not covered under the new construction application because the site development is specific to the joint-use
project, the district may apply for the site development under the joint-use project. If the joint-use project is
a stand-alone project, the district may apply for applicable site development costs that pertain to the joint-
use facility. Fifty percent of the following site development costs may be available for joint-use projects:

» Service site development improvements are performed within school property lines and may include site
clearance, rough grading, soil compaction, drainage, and eligible erosion control. This portion of the site
preparation is accomplished prior to the general site development and construction of buildings.

» Utility service development includes improvements of water, sewer, gas electric, and telephone from the clos-
est existing utility connection to the project site meter or major building lateral location.

Off-site development is not an allowable expenditure under the Joint-Use Program.

Small Size Projects. A supplemental grant is available to districts with projects that house no more than
200 puplils. The grant is intended to provide additional funds for core facilities and to make up for the lack
of economies of scale when districts build small projects. The joint-use grant can be increased by 12 percent
if the qualifying new construction or modernization project is linked to houses less than 101 pupils, or four
percent if the qualifying new construction or modernization project is linked to will house over 100, but no
more than zoo pupils. If the project is a Type II stand-alone joint-use project, the district is entitled to an
eight percent increase to the grant,

Type Il Joint-Use Grant. A Type II joint-use project cannot have an existing facility or the existing facility
must be inadequate. A facility is considered inadequate when the square footage of the existing facility is less
than 60 percent of the square footage entitlement shown in the Chart of Square Footages in Regulation Sec-
tion 1859.124.1, A Type 1 joint-use project must have square footage eligibility, If the existing facility meets
the test of being inadequate, or there is not an existing facility, then the square footage eligibility for a Type II
joint-use project is the amount determined using the Chart of Square Footages.
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Once the square footage eligibility for a Type II is established, the grant can be determined. The base grant
is calculated by adding the following: '

» $252 for Toilet Square footage in the facility
» $139 for Non-toilet Square footage in the facility
» Fifty percent of applicable supplemental grants

1f the district is building area beyond their square footage eligibility, the OPSC will prorate the grant by
determining the percentage of the whole facility that represents the joint-use project, and the grant will be
determined using that percentage.

Type | JoInt-Use Grant (Extra Cost). 'There is no square footage eligibility for a Type I that contains Extra
Cost of the facility. The grant for a Type 1 Extra Cost can be determined by taking 50 percent of the
construction cost of the whole joint-use facility and any applicable service site development costs, and
subtracting the base grant amounts of $252 for toilet area in the project and $139 for non-toilet area in the
project. The difference is the extra cost.

Type | Joint-Use Grant {increased Size). A Type I joint-use project that increases size must have square
footage eligibility. The first step in determining the grant is to determine the square footage eligibility. The
square footage eligibility for 2 Type I joint-use project that increases the size of the project is calculated by
first determining what size facility the district is entitled to based upon the CBEDS and the Chart of Square
Footages, located in Regulation Section 1859.124.1, Then simply subtract this amount from the actual square
footage being built, and the difference is the square footage eligibility.

Once the square footage eligibility for a Type I is established, the grant can be determined. The first step in
determining the grant is to take the square footage eligibility and divide it by the total square footage of the
facility being built. This will determine the percentage of the whole joint-use facility that the increased size
represents, The base grant then is calculated by multiplying this amount by:

» %252 for Toilet Square footage in the facility
» $139 for Non-Toilet Square footage in the facility

In addition to the above, the project may be eligible for so percent of applicable supplemental grants.

Type | Joint-Use Grant {Increased Size and Extra Cost), In some instances, a Type I project may be for both
increased size and extra cost. The grant for a Type I project that increases the size and contains extra cost
shall be calculated in the following manner:

» Start with the architect’s cost estimate to construct the facility.

» Subtract the cost to build the standard size facility that the district would be entitled to based upon the Chart
of Square Footages. Since this project is built beyond the standard size facllity, first divide the square footage
determined from the Chart of Square Footage, by the total joint-use facility. This amount will determine the
percentage of the whole facility that represents the standard size facility the district would otherwise be eligi-
ble for. Once this amount is determined, multiply this amount by the toilet facility area and by $252 and by the
non-toilet facility area and by $139. This amount then becomes the amount to build the standard size facility.

» The difference is the grant amount for increased size and extra cost.

» Add any applicable service site costs.

Urban Locations, Impacted Sites, Securlty Requirements.  Districts with projects in urban locations, on
impacted sites, or in areas with security issues, may request a supplemental grant. Contact your project
manager for qualifying information,
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Joint-Use Partner Project Contribution

The State and local contribution to a joint-use project remains 50/s0. However, the Joint-Use Partner
contribution has been reduced to a minimum of 25 percent of the eligible joint-use project costs with the
remaining local contribution coming from any other district source that would not otherwise be avail-
able to the SAB, The district need not have the entire 25 percent joint-use partner contribution on deposit
at the time that the project approval is made. However, when the project fund release is requested, the
district must certify that the joint-use partner’s matching share has been deposited in the County School
Facility Fund; has been expended by the district for the project; or will be expended by the district prior

to the Notice of Completion for the project. The district representative should be aware that regardless of
when the share is contributed to the project, at closeout the district must be able to show that 25 percent
of the expenditures on the project were from funds provided by the joint-use partner, unless the district
has passed a local bond which specifies that the monies are to be used specifically for the joint-use project,
then the district can opt to pay up to the full 50 percent local share of eligible costs. The State share will
always be a maximum of 50 percent of the eligible project costs. If the district is unable to demonstrate the
expenditure requirement, the apportionment will be reduced. Financial Hardship assistance towards the
matching share for Financial Hardship districts will not be provided by the State.

If there are project costs beyond the eligible project costs, those costs can be paid by the district, joint-use
partner, or any other local source.

Fund Release

After the funding application is approved and apportioned by the SAB, the next step in the process is the
fund release to the County School Facilities Fund for use by the district.

The joint-use grant is processed for release when the district submits a Fund Release Authorization (Form
SAB 50-05). The Form SAB 50-05 submitted by the district is an important document that cannot be
altered or modified by the OPSC. Therefore, an improperly completed Form SAB 50-05 will be returned
with a letter of explanation to the school district for correction.

When a properly executed form is received, the OPSC sends a School Facilities Fund Release notification
to the district representative and county office of education. The notification indicates the type of grant
released, amount, school district, application number, school name, and date processed.

1t is important to understand that a Form SAB 50-05 must be submitted within 18 months of the joint-
use grant apportionment by the SAB, or the grant will be rescinded without further SAB action, The only
exception to this is if the joint-use project is a Type II (stand-alone project). If it is a Type II (stand-alone)
joint-use project, the district has one year from the apportionment date to submit final DSA approved
plans, Once the DSA approved plans are received by the OPSC, the district will have 18 months from that
date to submit the Form SAB 50-o05, or the grant will be rescinded without further SAB action,

The Form SAB 50-05 can be downloaded from the OPSC Web site. The properly executed Form SAB s0-o05
should be submitted to:

Office of Public School Construction
Accounting

1130 K Street, Suite 400
Sacramento, CA 95814
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References

» Education Code, Section 17077.42
» SFP Regulations, Section 1859.124.1, "Square Footage Facility Chart”
» SFP Regulations, Section 1859.83 (a), "Excessive Cost Hardship Grant, Excessive Cost due to Geographic Location.”
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Section 9

Modernization Funding

Introduction

The School Facility Program (SFP) provides funding assistance to school districts for the modernization of
school facilities. The assistance is in the form of grants approved by the State Allocation Board (SAB), and
requires a 40 percent local contribution. A district is eligible for grants when students are housed in perma-
nent buildings 25 years old or older and relocatable classrooms 20 years old or older and the buildings have
not been previously modernized with State funds. The grant amount is increased and funding for specific
utility upgrades is allowed if permanent buildings to be modernized are 50 years old or over. See Section 4,
“Application for Eligibility”

The modernization grant {pupil grant) amount is set in law and is based on the number of students housed
in the over-age facilities. In addition to the basic grant amount, a district may be eligible for supplemental
grants depending on the type and location of the project. In some cases, districts unable to contribute some
or all of the local match may be eligible for financial hardship. See Section 10, “Financial Hardship” for more
information on this subject. Once the grants are determined for a project, a request is sent to the SAB for a
modernization adjusted grant apportionment.

The modernization grant can be used to fund a large variety of work at an eligible school site. Air condi-
tioning, insulation, roof replacement, as well as the purchase of new furniture and equipment are just a few
of the eligible expenditures of modernization grants. A district may even use the grants to demolish and
replace existing facilities of like kind. However, modernization funding may not be spent for construction
of a new facility, except in very limited cases generally related to universal design compliance issues, or for
site development.

This section explains the funding application process, typical requirements, and how to determine the
modernization adjusted grant amount. It is important to understand that the discussion in this section
focuses on the most common situations. There are many variations that may apply to specific projects that
can not be covered in this brief overview. As always, the district representative should meet with the Office
of Public School Construction (OPSC) project manager and discuss the district plan in detail.

Available Modernization Funding
There are two types of funding applications which may be made under the modernization program:

Modernization Adjusted Grant. A modernization adjusted grant is intended to provide the State’s full
share for all necessary project costs. In a typical project, a modernization adjusted grant includes the mod-
ernization grant (pupil grant) and any applicable supplemental grants as described in this section under
"Supplemental Grants".
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Separate Design, A separate design apportionment is available for districts that qualify for financial hard-
ship. This apportionment represents 25 percent of the modernization grant?, Separate design funding is
intended to allow a district to hire an architect to prepare the project plans for Division of the State Architect
(DSA) approval. When the plans are complete and approved, and the district is ready to request the remain-
ing modernization adjusted grant, it will be reduced by the design apportionment previously made.

Funding Process

After applying for and receiving approval of modernization eligibility, the process of applying for funding is
as follows:

» the district submits a funding application package;

» the OPSC reviews the package;

» the SAB approves the apportionment;

» the district requests a fund release and makes expenditures;
» the district submits reports on expenditures to the OPSC;

» the OPSC audits.

The application for modernization funding is made on a single form, the Application for Funding (Form
SAB 50-04). The form serves as a vehicle to collect the information necessary to calculate the amount

of grants applicable to the project, and also is a certification from the district regarding compliance with
requirements of law and the SFP Regulations. The district is ready to submit the application for funding
after receiving approval by the California Department of Education (CDE) and the DSA of the plans for the
proposed modernization project. In most cases, the district has determined its eligibility for moderniza-
tion grants on the Eligibility Determination (Form SAB 50-03) before applying for funding. However, if the
district has not established eligibility for the project previously, it may submit the eligibility application with
the funding application (see Section 4, “Application for Eligibility”).

The funding application is reviewed by the OPSC for completeness and placed on a workload list by date
order received. District representatives can view the status of projects from the workload list that can be
found on the OPSC Web site at www.opsc.dgs.ca.gov. The funding applications are then processed in date
order for presentation to the SAB for consideration of apportionment. Note that at this time, the OPSC will
reduce the funding request by the amount of previous apportionments to the project made under the SFP
or Lease-Purchase Program (LPP).

In some cases, the OPSC may find that an application lacks required information. If this is the case, the dis-
trict is asked to provide the needed information within a specified time. If the district is unable to comply,
the application may be returned unprocessed. If this occurs, the district may resubmit the application at any
time after the needed information is available. When the application is resubmitted it will be added to the
workload list with the new receipt date.

When the SAB has no funds to apportion, the OPSC will continue to accept and process applications based
on the date the application is received. The SAB will approve the application for placement on an unfunded
list. An application for funding that is placed on an unfunded list is eligible for reimbursement pending the

possible availability of future funding.

1 sep Regulations, Section 1850.81.1, "Separate Apportionment for Site Acquisition and Design Cost.’
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Preparing An Application

A complete application package is an essential element of the process of receiving funding for the district's
project. The information provided is the basis for determining the grant amounts that the district will
receive, The following discussion outlines the major elements of a complete application. This information is
not necessary for a separate design funding request, unless noted.

All applications require a complete Form SAB 50-04 and must be based on a previous eligibility approved
or must have the eligibility approved as part of the package (see Section 3, “Project Development Activi-
ties"). Eligibility for so year old buildings is not separate from the other eligibility at the site., If the district
is requesting increased funding for pupils housed in 50-year old buildings, site diagrams with the ages and
square footages of the buildings in the project must be provided with the application package. Also, please
note that districts requiring financial hardship assistance must receive that status before filing a fund-

ing application (see Section 10, "Financial Hardship”). To complete the Form SAB 50-04 and to make the
required certifications, the district representative will need at least the following supporting information.

Final DSA Approved Plans and Specifications

Education Code Section 17072.30 requires DSA approval of all final plans and specifications for new con-
struction, modernization, or alteration of any school building for which the district is seeking State funding.
If a district enters into a construction contract prior to receiving DSA approval of the plans and specifica-
tions, the project may not be eligible for State Funding. The date of the DSA approval letter, not the DSA
stamp, is considered a valid approval. The DSA approval must be current and valid at the time of submittal
of the application for funding to the OPSC. Plans should include all work eligible for funding through the
SFP. If plans are submitted in AutoCAD format, a copy of the DSA approval letter is required.

» As of October 2005, all funding applications must be accompanied by the DSA Final Plan Approval Letter.

» Submit all plans necessary to substantiate modernization work. In addition, submlit plans for work associated
with excessive cost hardshlp requests listed on the Application for Funding (Form SAB 50-04) for rehabilita-
tion/mitigation, accessibility, fire code, and elevators.

» It is acceptable to submit the specifications on a diskette that is IBM compatible.

Assessibility/Fire Code Requirements Checklist

This completed checklist must be submitted to the DSA when submitting projects that contain access com-
pliance and/or fire code work. Once the checklist has been signed by the DSA, as part of the plan approval
process, districts must submit it to the OPSC as part of its complete application package.

Cost Estimate

A complete construction cost estimate signed by the architect or design professional is required for the
modernization project. The construction cost as submitted to the DSA must equal at least 60 percent of the
total project cost (district and State share).

CDE Plan Approval Letter

The CDE must approve plans for modernization projects before they can be considered for funding under
the SFP. The district should contact the School Facilities Planning Division (SFPD) of the CDE as early as
possible in the planning process.
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District Certifications

As previously mentioned, the Form SAB 50-04 is also an official certification to a number of SFP require-
ments. The form and the instructions to the form provide specific detail about the certifications; however,
some of the issues to which the district representative will have to certify are as follows:

» The district has established a"Restricted Maintenance Account” (see Section 13, "Additional SFP Requirements
and Features” for more information).

» The facilities to be modernized were not previously modernized under the LPP,

» Contracts for the services of an architect, structural engineer, or other design professional which were signed
after November 4, 1998 were obtained pursuant to a qualifications based competitive process (see Section 3,
“Project Development Activities” for more information).

» The property to be modernized using SFP funds is either owned by the district or county superintendent or
it is leased from another governmental entity. f the property is leased, the lease is for at least 40 years from a
non-federal governmental agency or 25 years from a federal governmental agency. The cost of the lease is not
an eligible cost under the SFP.

» If this request is for a large new construction or a large modernization project, the district has consulted with
the career technical advisory committee established pursuant to Education Code, Section 8070, and it has
considered the need for vocational and career technical facilities to adequately meet its program needs in
accordance with Education Code, Sections 51224, 51225.3(b) and 52336.1.

» All large modernization funding applications for comprehensive high schools must be accompanied by evi-
dence of compliance with Education Code, Section 17070.95. Documentation may include any of the following:
— Minutes from a public meeting by the school district’s governing board documenting the discussion with and

the recommendations of the local CTEAC regarding the CTE facility needs assessment.
— Minutes from the meeting with the local CTEAC regarding the CTE facility needs assessment and recommendations.
— Letter from the local CTEAC to the school district that identifies the subject of the discussion, the CTE facility
needs assessment, and recommendations.

» If the district is requesting an Additional Grant for Energy Efficiency pursuant to SFP Regulations, Sections
1859.71.3 Or 1859.78.5, the Increased costs for the energy efficiency components in the project exceeds the
amount of funding otherwise avallable to the district.

» The district has or will initiate and enforce a Labor Compliance Program that has been approved by the
Department of Industrial Relations, pursuant to Labor Code, Section 17717, if the project is funded from
Proposition 47 or 55 and the Notice to Proceed for the construction phase of the project will be issued on or
after April 1, 2003.

» Beginning with the 2005/2006 fiscal year, the district has complied with Education Code, Section 17070.75(e),
by establishing a facillties inspection system to ensure that each of its schools is maintained in good repair
(see Section 13, "Additional SFP Requirements and Features” for more information).

» The district has considered the potential for the presence of lead-containing materials in the modernization
project and will follow all relevant federal, state, and local standards for the management of any identified lead.

Finally, to reduce the need to submit extensive supporting documentation, the OPSC will ask that the archi-

tect of record or other design professional certify to the following:

» The date that the DSA approved the plans and specifications,

» The number of classrooms demolished and not replaced and the number of classrooms constructed. (This is
necessary to verify that no new construction, except the replacement of demolished facilities, is done with
modernization funds.)

» That the cost estimate for the work in the plans and specifications as submitted to the DSA is at least 60 per-
cent of the total grant provided by the State’s and district’s matching share.
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Modernization Grant Amounts

The modernization grant is based on the number of pupils assigned to the project. This number may
simply be the number of students enrolled at the site where the modernization will occur. This is usu-

ally true when all of the buildings at the site are 25 years or older for permanent buildings and 20 years

or older for relocatable structures. In cases wheve only some of the buildings at the site are over age, and
therefore eligible for modernization, the number of pupils assigned to the modernization project will
probably be less than the total pupils on the site. The Form SAB 50-04 will assist the district in determin-
ing the proper number of pupils to be included in the application. When this number is determined, it is
then possible to calculate the modernization grant amount as described in the next section. The following
are the types of grants:

» Modernization Grant
— Modermnization Grant for 50-Year-Old Buildings
» Supplemental Grants

Modernization Grant

The pupil grant amount is intended to provide the State’s share for all essential project costs, which include
but are not limited to funding for design, the modernization of the building, education technology, uncon-
ventional energy, tests, inspections, and furniture and equipment. To calculate the district’s modernization
share, multiply the modernization grant by 0.6667.

Modernization Grant Calculation

‘The modernization grant for each pupil housed in buildings to be modernized is established by law. 2 The
grant amount is adjusted every year in January, based on changes to the Class B construction cost index,
by action of the SAB. As of January 2007, the modernization grants, which represent the State’s 60 percent
share of the project, are as follows:

Modernization Grant Amount

CLASSIFICATION MODERNIZATION GRANT AMOUNT | COMMENTS

Elementary Pupll $ 3,262

Middie School Pupil $ 3,450 Include grade six pupils if part of a 6-8 grade school.
High School Pupil $ 4,516

Special Day Class — Non-Severe » $ 6953

Special Day Class - Severe $10,391

State Special School $17,325

2 Education Code, Section 17074.10,

63
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Modernization Grant for 50-Year-Old Buildings

CLASSIFICATION BASIC GRANT AMOUNT CLASSIFICATION BASIC GRANT AMOUNT
Elementary $ 4,530 Special Day Class—Non-Severe $ 9,656
Middle School $ 4,792 Special Day Class—Severe $14,440
High School $ 6,274 State Special School $24,066

A modernization grant request must be for at least 101 pupil grants, or the remaining modernization eligi-
bility at that school site if less than 101 grants are available.

Supplemental Grants

The supplements are intended to recognize special costs associated with projects of a certain type or
located in certain areas. The district also uses the Form SAB 50-04 to supply information related to the
supplemental grants. There are many possible supplemental grants as follows:

» Elevators

» Energy Efficiency

» Fire Code Requirements

» Geographic Location

» Handicap Access and Fire Code Compliance
» Labor Compliance Program

» Project Assistance

» Rehabilitation

» Site Development for 50-Year-Old Buildings
» Small School High Program

» Small Size Projects

» Urban Locations, impacted Sites, Security Requirements

The following is a brief explanation of the supplemental grants:

Elevators

If the DSA requires 2-stop elevators in the modernization project, the modernization grant will be
increased by $87,121 for each two-stop elevator. The district must attach the DSA letter that requires the
elevators be included in the project for handicap access compliance. The modernization grant will be
increased by $15,680 for each additional stop required.? The grant amount will be adjusted annually using
the Class B index.

Energy Efficiency

A supplemental grant is available to districts with projects that have increased costs associated with plan
design and other project components for school facility energy efficiency. The facilities in the proposed
project must exceed the nonresidential building energy efficiency standards as specified in Title 24, Part 6

3 spp Reguiations, Section 1850.83(f), (1) and (3), "Excessive Cost Hurdshi]i Grant”
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of the California Code of Regulations by at least 10 percent. Currently all energy efficiency funds have been
exhausted. At the September 2006 SAB the remaining modernization energy funds were re-designated to
fund the new construction energy projects.

Fire Code Requirements )
The modernization grant will be increased for each pupil in a project that includes an automatic fire detec-
tion and alarm system. The current increase is as follows:

Modernization Grant increase—Automatic Fire Detection and Alarm System

CLASSIFICATION GRANT INCREASE CLASSIFICATION GRANT INCREASE
Elementary $104 Special Day Class—Non-Severe $195
Middle School $104 Special Day Class—Severe $291
High School $104

The amounts shown above are the 60 percent State share and are adjusted annually in the same manner as
the Modernization Grant.

Geographic Location

A supplemental grant is available to districts with projects that are located in areas of California that are
remote, difficult to access, or lack a pool of contractors. A district may qualify and request an augmentation
to the modernization grant because of their geographic location,

Handicap Access and Fire Code Compliance

The excessive cost hardship grant for access compliance  is based on actual hard costs as reported by the
district on the accessibility/fire code requirements checklist. These costs must be the minimum work neces-
sary to receive approval from the Access Compliance Unit of the DSA and must be verified by the DSA and
the OPSC. The grant is calculated by taking the difference of the verified actual hard costs and subtracting
seven percent of the sum of the State and district share of the project’s modernization base grant (when the
Lease Purchase Program converted to the SFP, it was the intent that seven percent of the modernization
base grant covered access compliance work), However, there is a cap that may not be exceeded.

If the construction costs of a modernization project exceed so percent of its replacement cost, the build-
ing must be brought into compliance with the current building code as part of the Title 24 requirements.
Therefore, the maximum a district can receive for access compliance is the difference between the new
construction base grant (which represents approximately 50 percent of the replacement cost) and the sum
of the State and district share of the modernization project’s base grant.

The chart below illustrates how the excessive cost hardship grant cap is calculated based on one pugpil grant,
and how the seven percent is applied:

4 spp Regulations, Section 1859.83(f), "Excessive Cost Hardshlp Grant”
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Calculation of Maximum Grant {Cap)—Based on One Elementary Pupil

STATE AND DISTRICT SHARE OF NEW
CONSTRUCTION BASE GRANT AT 50 PERCENT

$8,081

subtract

STATE AND DISTRICT SHARE OF
MODERNIZATION BASE GRANT

equals

MAXIMUM GRANT ALLOWASLE FOR
ACCESSIBILITY REQUIREMENTS

$5,437

$2,644

This chart provides examples of the calculation of the excessive cost hardship grant:

Examples of Calculation of the Excessive Cost Hardship Grant

IETHE MINIMUM 7 PERCENT OF STATE
AND DISTRICT SHARE OF EXCESSIVE COST
DIy WOk MODERNIZATION BASE DIFFERENCE @ 100 PERCENT
$2,000 subtract 5 38 equals $1,619 $1,619
$3,500 subtract $ 381 equals $3,119 $2,644 (cap)
$ 350 subtract $ 381 equals L $ 0

Modernization projects that consist of replacement of buildings in like-kind instead of modernizing them will
be eligible for an excessive cost hardship grant equal to three percent of the modernization base grant only.

Labor Compliance Program (LCP)

A labor compliance program, as specified by Labor Code Section 1771.5, must be initiated and enforced for
each project funded wholly or in part from Propositions 47 or 55 funds if the Notice to Proceed was issued
on or after April 1, 2003. Additional funding is provided for these projects. The LCP grant is calculated on a

sliding scale as follows:

Labor Compliance Program Grant

IF TOTAL PROJECT COSTIS.... IHENTHETOTAL LCP COSTIS
ATLEAST uPTO
$0 $ 1 million $ 16,000

$ 1 million $ 2 million $ 16,000 plus 0.016 multiplied by the amount over $1 million

$ 2 million $ 3 million $ 32,000 plus 0.0025 multiplied by the amount over $2 million
$ 3 million $ 4 million § 34,500 plus 0.0015 multiplied by the amount over $3 million
$ 4 million $ 6 million $ 36,000 plus 0.0032 multiplied by the amount over $4 million
$ 6 million $ 8 million $ 42,400 plus 0.,0031 multiplied by the amount over $6 million
$ 8 million $13 million $ 48,600 plus 0.0046 multiplied by the amount over $8 million
$13 million $18 miflion $ 71,600 plus 0.0044 multiplied by the amount over $13 million
$18 million $48 million $ 93,600 plus 0.0042 multiplied by the amount over $18 million
$48 million N/A 4$219,600 plus 0.004 multiplied by the amount over $48 million

The State's share will be 60 percent of the above resuit,
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Project Assistance

The SAB may provide additional project grants for project assistance to small school districts with enroll-
ment of 2,500 pupils or less. The current additional grant of $2,755 may be used for costs associated with
the preparation and submission of the SFP eligibility and funding applications, including costs related to
support documentation such as site diagrams. The grant amount will be adjusted each year using the Class
B index, The district can find the current amount on the OPSC Web site.

Rehabilitation

A district may apply for the rehabilitation of facilities that the SAB has determined are an imminent health
and safety risk to the pupils, if the cost/benefit analysis to mitigate the problem and remain in the build-
ing is less than 5o percent of the current replacement cost, If the district qualifies, the district is eligible for
funding of rehabilitation costs as a modernization project.

Site Development for 50-Year-Old Buildings

A supplement grant is provided for the purpose of upgrading existing utilities as necessary for the mod-
ernization of 50 year or older permanent buildings. Sixty percent of the estimated utility costs, up to a
maximum of twenty percent of the Modernization Grants {pupil grant), are available. Allowable utility cost
fall under five categories: 5

» Water

» Sewage

» Gas

» Electric

» Communication systems

It is important to understand that site development costs have restrictions on their use. The district rep-
resentative should consult the SFP Regulations and the OPSC project manager if he or she is unsure if a
particular item is an allowable cost before including the work in the project.

If a district is requesting a supplemental grant associated with site development on the Form SAB 50-04,
verification must be submitted to support the request. To assist in gathering the supporting detail, the
OPSC has developed a Site Development Worksheet for Additional Grants that is located on the OPSC
Web site. The district may use this worksheet or similar method to submit this information to the OPSC.

Small High School Program

The Small High School Program is a pilot program that will sunset on January 1, 2008. A supplemental
grant is available for the reconfiguration of large high schools into small high schools. The reconfiguration
must result in at least two or more small high schools. Each small high school created may receive a supple-
mental grant up to $500,000 for costs related to the reconfiguration.

Small Size Projects

A supplemental grant is available to districts with projects that house no more than 200 pupils, The grant is
intended to provide additional funds to modernize core facilities and to make up for the lack of economies of
scale for small projects. The modernization grant can be increased by 12 percent for a project that will house
less than 101 pupils, or by four percent if the project will house over 100, but no more than 200 pupils.

5 SEP Repulatons, Section 1859.78.7, “Modernization Additional Grant for Slte Development Necessary for 50 Years or Older Permanent Buildings”
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Urban Locations, Security Requirements and Impacted Sites
Districts with projects in urban locations on impacted sites may request a supplemental grant if:

» The useable site acreage for the project is 60 percent or less of the site size recommended by the CDE based
on current CBEDS Report at the site at the time of the CDE final plan approval for the modernization project.

Urban locations on impacted sites are generally in areas of high population density. Districts with projects on
these impacted sites are also faced with extra security requirements. The supplemental grant provides funds
for security fences, watchpersons, increased premiums for insurance for contractors, and storage or daily
delivery of construction materials to prevent theft and vandalism. If a district requests grants due to these
circumstances, the OPSC will verify the district’s eligibility pursuant to the CDE Final Plan Approval letter.

If the above criterion is met, the urban supplemental grant is calculated on a sliding scale as follows:

Modernization Urban Grant Adjustment

IF... THEN...

the useable acres are 60 percent of the CDE recommended | the urban grant adjustment is 15 percent of the
site size, as described above. .. | Modernization Grant and of the funding for small size
projectst and new school projects*, and

a0.333 percent increase to the urban grant adjustment for
each percentage decrease in the CDE recommended site
size below 60 percent.

* SFP Regulations, Section 1859.83(b), “Excesslve Cost for Projects that House No More than 200 Puplls {Smail Size Project)”

District Project Contribution

Every modernization application is a joint funding effort between the local school district and the State
though the SEP. The State grant is discussed in the section entitled “Modernization Grant’, earlier in this
section. The total State grant represents 6o percent of the total project cost, with the district contributing
the remaining 40 percent of the necessary funding.

‘The district contribution may come from virtually any source. The sole exception is that when savings from
another SEP project are used as match, it must be from a modernization project only. This restriction exists
due to legal requirements pertaining to the bond funds, which the State uses as a program-funding source.

The district need not have the entire 40 percent local contribution on deposit at the time that the project
approval is made, However, at the time of the project fund release, the district must certify that the district's
matching share has been deposited in the County School Facility Fund; has been expended by the district
for the project; or will be expended by the district prior to the Notice of Completion for the project. Thus
the district has considerable flexibility in how the local share is arranged and contributed. The district
representative should be aware, however, that regardless of when the share is contributed to the project, the
district must be able to show at closeout that 40 percent of the expenditures on the project were from local
sources, If the district is unable to demonstrate the 40 percent expenditure requirement has been met, the
apportionment will be reduced.
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Unable to Meet the Contribution

Districts that are unable to contribute all of the 40 percent local share of a project, can pursue financial
assistance through the financial hardship provisions of the SFP. Districts must submit financial