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Background 

ITEMS 
TEST CLAIM 

FINAL STAFF ANALYSIS 

Labor Code Section 3212.11 

Statutes 2001, Chapter 846 (AB 663) 

Skin Cancer Presumption for Lifeguards (01-TC-27) 

City of Newport Beach, Claimant 

EXECUTIVE SUMMARY 

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin 
cancer developing or manifesting during or for a defined period immediately following 
employment "shall be preswned to arise out of and in the course of employment." Under the 
statute, the employer may offer evidence disputing the presumption. Normally, before an 
employer is liable for payment of workers' compensation benefits, the employee must show that 
the injury arose out of and in the course of employment, and that the injury was proximately 
caused by the employment. 

The claimant alleges that the "net effect of this legislation is to cause an increase in workers' 
compensation claims for skin cancer and decrease the possibility that any defenses can be raised 
by the employer to defeat the claims. Thus, the total costs of these claims, from initial 
presentation to ultimate resolution are reimbursable." 

Department of Finance disagrees and supports the staff analysis. 

· Staff asserts that although the legal presumption in favor of the lifeguard employee is new law, 
the claimant reads requirements into Labor Code section 3212.11, which, by the plain meaning 
of the statute, are not there. Nothing in the statute mandates public employers of lifeguards to 
develop policies and procedures to handle lifeguard workers' compensation claims. Nothing in 
the language of Labor Code section 3212.11 requires a pre-employment physical exam for· 
lifeguards, nor requires the employer to offer training on skin cancer prevention. While all of 
these "new activities" may be prudent, they are solely undertaken at the discretion of the 
employing agency, and are not mandated by thf; state. 

The express language of Labor Code section 3212.11 does not impose any state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of workers' 
compensation clairi1 and prove that the injury is non-industrial remains entirely with the local 
agency. 
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Further, there is no evidence in the law or in the record that local agencies are practically 
compelled by the state through the imposition of a substantial penalty to dispute such cases. · 
While it may be true that districts will incur increased costs from workers' compensation claims 
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are 
not determinative of the issue whether the legislation imposes a reimbursable state-mandated 
program. 

Accordingly, staff finds that the test claim legislation is not subject to article XIlI B, section 6 of 
the California Constitution because the legislation does not mandate a new program or higher· 
level of service on local agencies. 

Conclusion 

Staff concludes that Labor Code section 3212. l 1, as added by Statutes 2001, chapter 846, is not 
subject to article XIlI B, section 6 of the California Constitution because it does not mandate a 
new program or higher level of service on local agencies. 

Staff Recommendation 

Staff recommends that the Commission adopt the final staff analysis, which denies this test claim 
for local agencies. . 
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STAFF ANALYSIS 

Claimant 

City ofNewp01i Beach 

Chronology 

07/01/02 

07/08/02 

08/06/02 

08/30/02 

09/28/04 

10/15/04 

10/18/04 

Background 

Commission receives test claim filing 

Commission staff determines test claim is complete and requests comments 

Department of Finance files response to test claim 

Claimant files statement responding to Department of Finance comments 

Draft staff analysis issued 

Claimant comments on the draft staff analysis received · 

Department of Finance comments on the draft staff analysis received 

This test claim addresses an evidentiary presumption given to state and local lifeguards in 
workers' compensation cases. Normally, before an employer is liable for payment of workers' 
compensation benefits, the employee must show. that the injury arose out of and ·in. the course of 
employment, and that the injury was proximately caused by the employment. The burden of 
proof is usually on the employee to show proximate cause by a preponderance of the evidence. 1 

The Legislature eased the burden of proving htdustnal causation for certain gublic employees, 
primarily fire. and safety personnel, by establishing a series of presumptions. The courts have 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption ... , the burden of proof shifts to the party, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.) 

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin 
cancer developing or manifesting during or for a defined period immediately following 
employment "shall be presumed to arise out of and in the course of employment." Under the 
statute, the employer may offer evidence disputing the presumption. 

1 Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as such evidence, "when weighed with that opposed to it, has more convincing 
force and the greater probability of truth. When weighing the evidence, the test is not the. 
relative number of witnesses, but the relative convincing force of the evidence." 
2 See, Labor Code sections 3212, 3212.1-3212.7, and 3213. 
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Claimant's Position 

The claimant contends that the test claim legislation constitutes a reimbursable .state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17 514. The claimant asserts the following: 

[The test claim legislation] creates a new injury heretofore not compensable and 
provides a presumption that shifts the burden of proof to the employer. 

The effect of a presumption is that the employee does not have to demonstrate 
that the illness arose out of and in the course of his or her employment. The first 
effect of a presumption is to encourage the filing of workers' compensation 
claims because of the fact that otherwise it would be often difficult, if not 
impossible, to demonstrate that a particular illness arose out of and in the course 
of one's employment. The presumption ... works to the detriment of the 
employer who must now prove that the illness did not arise out of or in the course 
of the employee's employment, which is difficult. ... With this legislation, 
however, the defense that the employee had skin cancer prior to employment has 
been eliminated.3 

The claimant further argues that the "net effect of this legislation is to cause an increase in 
workers' compensation claims for skin cancer and decrease the possibility that any defenses can 
be raised by the employer to defeat Hie chi.ims. Thus, the total costs of these claims, from initial 
presentation to ultimate resolution are .reimbursable. "4 

Claimant's comments on the draft staff analysis argue: 1) Labor Code section 3212.11 "sets forth 
a clear mandate;" 2) staff fails to apply statutory construction rules "to the plain language of the 
statute;" and 3) staff fails to properly apply the recent California Supreme Court decision, 
San Diego Unified School District v. Commission on State Mandates. 

State Agency's Position 

The Department of Finance filed comments on August 8, 2002, concluding that the test claim 
legislation may create a reimbursable state-mandated program. 

On October 18, 2004, the Department of Finance filed comments withdrawing any previous 
conclusions supporting the test clain1 allegations, and asserting that the test claim "legislation 
does not mandate a new program or higher level of service on local agencies." They also state: 
"A complete estimate of mandated costs was not identified during the deliberation of the test 
claim legislation." 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution5 recognizes the 
state constitutional restrictions on the powers of local government to tax and spend. 

6 
"Its . 

3 Test Claim, page 2. 
4 Ibid. 
5 Article XIII B, section 6, subdivision (a), (as amended by Proposition lA in November 2~04) 
provides: "(a) Whenever the Legislature or any state agency mandates a new program or higher 
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purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose."7 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.8 In addition, the required activity or task must be new, constituting a "new program," or it 
must create a "higher level of service" over the previously required level of service. 9 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state. 10 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~al requirements in effect immediately before the enactment of the test claim 
legislation. 1

. A "higher level of service" occurs when the new "requirements were _intended to 
provide an enhanced service to the public."12 

. 

level of service on any local government, the State shall provide a subvention of funds to 
reimburse that local government for the costs of the program or increase& level of service, except 
that the Legislature may, but need not, provide a subvention of funds for the following mandates: 
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations initially implementing legislation enacted 
prior to January 1, 1975." 
6 Department of Finance v. Commission on State Mandates (Ke~ High School Dist.) (2003) 
30 Cal.4th 727, 735. 
7 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
8 Long Beach Unified School Dist. v. State of Califorriiq (1990) 225 Cal.App.3d 155, 174. 
9 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
10 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, · · 
44 Cal.3d 830, 835.) 
11 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
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Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 13 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 14 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities." 15 

· . 

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the 
California Constitution? 

Staff finds that the test claim legislation is not subject to article XIII B, section 6 of the 
California Constitution be.cause it does not mandate a new program or higher level of service on 
local agencies within the meaning of article XIII B, section 6.-

Labor Code section 3212.11, as added by Statutes 2001, chapter 846, provides: 

This section applies to both of the following: (a) active lifeguards employed by a 
city, county, city and county, district, or other public or municipal corporation or 
political subdivision, and (b) active state lifeguards employed by the Department 
of Parks and Recreation. The term "injury," as used in this division, includes skin 
cancer that develops or manifests itself during the period of the lifeguard's 
employinent. The compensation awarded for that injury shall include full hospital, 
surgical, and medical treatment, disability indemnity, and death benefits, as 
provided by the provisions of this division. 

Skin cancer so developing or manifesting itself shall be presumed tci arise out of 
and in the course of the employment. This presumption is disputable and may be 
controverted by other evidence, but unless so controverted, the appeals board 
shall find in accordance with it. This presumption shall be extended to a lifeguard. 
following termination of service for a period of three calendar months for each 
full year of the requisite service, but not to exceed 60 months in any circumstance, 
commencing with the last date actually worked in the specified capacity. 

Skin cancer so developing or manifesting itself in these cases shall not be 
attributed to any disease existing prior to that development or manifestation. 

This section shall only apply to lifeguards employed for more than three 
consecutive months in a calendar year. 

13 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. · 
14 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552 .. 
15 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California ( 1996) 45 Cal.App.4th 1802, 1817. 
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The claimant contends that the test claim legislation constitutes a new program or higher level of 
service: 

There was no requirement prior to 1975, nor in any of the intervening years, until 
the passage of [the test claim legislation in 2001] which mandated the inclusion 
of skin cancer as a compensable injury for lifeguards, the creation of a 

·presumption in favor of skin cancer on the job, and the elimination of the pre-
. existing condition defense for employers. 1 

· 

fu the October 15, 2004 response to the draft staff analysis, the claimant states: 

The presumption in the applicant's fav9r increases the l~elihood that his claim 
will result in money payments from)'lis employ~r as well as full coverage of his 
medical costs. The greater the numbe;:r of suc:cessful ~ppli~ants; the more the 
employer win pay in workers' conipensat.i6n bi;:nefits. Thus the new program or 
higher lev~l 'bf service Ues in the creation of.the presurription.17 

. 
' ... ' .' 

The claimant reads requirements into Labor Code section 3212.l l;which, by the plain meaning 
of the statute, are.not there. First, the claimant asserts in the test claim filing that the legislation 
created a new compensable injury for lifeguards. However, Labor Code section 3208, as last 
amended in 1971, specifies that for the purposes· of workers' compensation, '"fuj ury' includes 
any injury or disc;:as.~ arising out of the employment." [Emphasis added.] Assembly Bill 6()3 's 
sponsor, the California fudepe1'ldent Public .EIT).ployees Legislative Counsel; stated that .since 
1985, one-third 6q~e 30 citY,.of San J?iego lifeg1:1ards who re\:eived industrial disability did so 
due to skin cancer. Thus, public lifeguards' ability to make a succ~ssful workers' 
compensat1on:_claim' fc;i.r an on-the-job injury from skin cancer ptedates the 2001 enactment of 
Labor Code section 3212.11. · · 

The express language of Labor Code section 3212.11 does not impose any other state-mandated 
requirements on local agencies. Rather, the decision to dispute this type of workers' 
compensation clai±ri and prove. that the injury is non-industrial remains eritirely with the local 
agency. The plain language of Labor Code section 3212.11 states that the "presumption is · 
.disputable and may be controverted by other evidence ... " [Emphasis added.] 

Under the rules of statutory construction, when the statutory language is plain, as the st~tute is 
here, the court is required to enforce the statute according to its terms .. The California Supreme 
Court determined that:' · · · ·: · ' . · 

fu statutory constniction cases, our fundamental task is to ascertain the intent of 
the lawmakers so as to effectuate the purpose of the statute. We begin by 
examining the statutory language, giving the words their usual and ordinary 
meaning. If the tem1s oqhe statute are unambiguous, we presume the lawmakers 

16 Test Claim, page 2. 
17 Claimants' response to draft staff analysis, page 2. 
18 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assembly 
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001. 
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meant what they said, and the plain meaning of the language governs. [Citations 
omitted.) 19 

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go 
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the 
court is prohibited from writing into a statute, by implication, express requirements that the 
Legisiature itself has not seen fit to place in the statute.2° Consistent with this principle, th_e 
courts have strictly construed the meaning and effects of statutes analyzed under article XIlI B, 
section 6, and have not applied section 6 as an equitable remedy: 

A strict construction of section 6 is in keeping with the rules of constitutional 
interpretation, which require that constitutional limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include matters not cove(ed by the langliage ~se4." [Citations omitted.]['.'Under 
our form of government, policymaking authority is vested in the Legislature and 
neither arguments as to tlfo wisdom of an·enactmentnor questions as to the 
motivation of the Legislature can serve to invalidate particular legislation."] 
Under these principles, there is no basis for applying section 6 as an equitable 
remedy to cure the perceived unfairness resulting from political decisions on 
funding policies.21 

. · . . 

This is further supported by the California Supreme Court's decision in Kern High School Dist. 22 

In Kern High .School Dist., the court considered the meaning of the terrii "state mandate~· as it 
appears in article XIIi B, section 6 ofthe Califortµa Constitution. The court reviewed. the ballot 
materials for article XilI B, which provided that "a state mandate comprises something that a 
local government entitY is required or forced to do. "23 The ballot summary by the Legislative 
Analyst further defined "state mandates" as "requirements imposed on local governments by 
legislation or executive orders." 24 

· . . · · 

The court also reviewed and affirmed the holding of City of Merced v. Stat,e of California 
(1984) 153 Cal.App.3d 777. 25 The court stated the following: 

.In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obiigation to compensate for lost business goodwill was npt a reimbursable state 
mandate, because the city was not required to employ eminent domain in the first 
place. Here as well, if a school district elects to participate in or continue 

19 Estate of Griswald (2001) 25 Cal.4th 904, 910-911. 
20 Whitcomb v. California Employment Commission (1944) 24 Cal.id 753, 757. 
21 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817. 
22 Kern High School Dist., supra, 30 Cal.4th 727. 
23 Id. at page 737. 
24 Ibid. 
25 Id. at page 743. 
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participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate. (Emphasis in 

. . 1 )26 ' ongma. 

Thus, the Supreme Court.held as follows: 

[W]e reject claimants' assertion that they have been legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursement from the state, 
based merely upon the circumstance that notice and agenda provisions are 
mandatory elements of education-related programs in which claimants have 
participated, without regard 'to whether claimant's participation in the underlying 
program is voluntary or compelled. [Emphasis added.]27 

· 

The Supreme Court left undeeided whether a reimbursable state mandate "might be found in 
circumstances short oflegal compulsion-for example, ifthe state were to impose a substantial 
penalty (independent of the program funds at issue) upon any local entify that declined to 
participate in a given program."28 

. 

The claimant, in October 15, 2004 comments on the draft staff analysis argues that the 
Commission should look to the 2004 decision of the California Supreme Court, San Diego 
Unified School Dist., supra, in which the Court discusses the potential pitfalls of extending "the 
holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an 
initial discretionary decision that in tum triggers mandated costs."29 In particular, the Court 
examines the factual scenario from Carmel Valley Fire Protection District v. State of California 
(1987) 190 Cal.App.3d 521, iri which: . . 

26 Ibid. 

an executive order requiring that county firefighters be provided with protective 
clothing and safety equipment was found to create a reimbursable state mandate 
for the added costs of such clothing and equipment. (Id., at pp. 537-538, 234 
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that 
reimbursement would be foreclosed in that setting merely because a local agency 
possessed discretion concerning how many firefighters it would employ--and 
hence, in that sense, could control or perhaps even avoid the extra costs to which 
it would be subjected. Yet, under a strict application of the rule gleaned from City 
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not 
be reimbursable for the simple reason that the local agency's decision to employ 
firefighters involves an exercise of discretion concerning, for example, ho\\'. many 
firefighters ari;: n<;:eded to be employed, etc. We find it doubtful that the voters 
who enacted article XITI B, section 6, or the Legislature that adopted Government 
Code section 17514, intended that result, and hence ~e are reluctant to endorse, 

27 Id. at page 731. 
28 Ibid. 
29 San Diego Unified School Dist., supra, 33 Cal.4th at page 887. 
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in this case, an application of the rnle of City of Merced that might lead to such a 
result. [Emphasis added.] 

The Court did not rely on this analysis to reach its conclusions, thus the statements are 
considered dicta; however, staff recognizes that the Court was giving clear notice that the City of 
Merced "discretionary" rationale is not without limitation. What the Court did not do was 
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist. 

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains 
good law, relevant, and its reasoning continues to apply in this case. The Supreme Court 
explained, "the proper focus under a legal compulsion inquiry is uJ'on the nature of the 
claimants' participation in the underlying programs themselves.'i3 As indicated above, local 
agencies are not legally compelled by state law to dispute a presumption in a workers' 
compensation case. The decision and the manner in which to litigate such cases is made at the 
local level and is within the discretion of the local agency. Thus, the employer's burden to prove 
that the skin cancer is not arising out of and in the course of employment is also not state
mandated. The evidentiary burden is simply an aspect of having to defend against a workers' 
compensation lawsuit, if the employer chooses to do so. 

There is no evidence in the law or in the record that local agencies are practically compelled by 
the state through the imposition of a .substantial penalty to dispute such cases. While it may .be 
trne that local agencies will incur increased costs from workers' compensation claims as a result 
of the test claim legislation, as alleged by the.claimant here, increased costs alone are not 
determinative of the issue whether the legislation imposes a reimbursable state-mandated 
program. The California Supreme Court has repeatedly ruled that evidence of additional costs 
alone, even when those costs are deemed necessary by the local agency, do not result in a 
reimbursable state-mandated program under article XIIl B, section 6: 

We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for all 
increased costs mandated by state law, but only those costs resulting from a new 
program or an increased level of service.imposed upon them by the state.31 

Returning to the recently decided San Diego Unified School Dist., supra, 33 Cal.4th at pages 
876-877, the Court held: 

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City of 
Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64 Cal.App.4th 
1190) illustrate the circumstance that simply because a state law or order may 
increase the costs borne by local govenunent in providing services, this does not 
necessarily establish that the law or order constitutes an increased or higher level 
of the resulting "service to the public" under article XIIl B, section 6, and 
Govenunent Code section 17514. [Emphasis in original.] 

3° Kern High School Dist .. supra, 30 Cal.4th at page 743. 

3l County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist .. supra, 

30 Cal.4th at page 735. 
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Therefore, the potential for increased costs resulting from the statute, without more, does not 
impose a reimbursable state-mandated program. 

Prior Test Claim Decisions on Cancer Presumptions 

Finally, the claimant points to two prior test claim decisions approving reimbursement in cancer 
presumption workers' compensation cases. In 1982, the Board of Control approved a test claim 
on Labor Code section 3212. l, as originally added by Statutes 1982, chapter 1568 (Firefighter 's 
Cancer Presumption). The parameters and guidelines authorize insured local agencies and fire 
districts to receive reimbursement for increases in workers' compensation premium costs 
attributable to Labor Code section 3212 .1. The parameters and guidelines also authorize self
insured local agencies to receive reimbursement for staff costs, including legal counsel costs, in 
defending the section 3212.1 claims, and benefit costs including medical costs, travel expenses, 
pern1anent disability benefits, life pension benefits, death benefits, and temporary disability 
benefits paid to the employee or the employee's survivors. 

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code 
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption - Peace 
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law 
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter 's Cancer 
Presumption test claim. 

However, p1ior Board of Control and Commission decisions are not controlling in this case. 

Since 1953, the California the California Supreme Court has held that the failure of a quasi
judicial agency to consider prior decisions on the same subject is not a violation of due process 
and does not constitute an arbitrary action by the agency.32 In Weiss v. State Board of 
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State 
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs 
contended that the action of the board was arbitrary and unreasonable because the board granted 
similar licenses to other businesses in the past. The California Supreme Court disagreed with the 
plaintiffs' contention and found that the board did not act arbitrarily. The Court stated, in 
pertinent part, the following: 

[P]laintiffs argument comes down to the contention that because the board may 
have eIToneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem has been 
discussed: Not only does due process permit omission of reasoned 
administrative opinions but it probably also permits substantial deviation from · 
the principle of stare decisis. Like courts, agencies may overrule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 33 

· 

32 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777. 
33 Id. at page 776. 
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In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that 
· claims previously approved by the Commission have no precedential value. Rather, "[a]n 
agency may disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777]."34 While opinions of the Attorney General 
are not binding, they are entitled to great weight.35 

Moreover, the merits of a claim brought under article XIII B, section 6 of the California 
Constitution, must be analyzed individually. Commission decisions under article XIII B, 
section 6 are not arbitrary or unreasoµable as long as the decision strictly construes the 
Constitution and the statutory language of the test claim statute, and does not apply section 6 as 
an equitable remedy.36 The analysis in this case complies with these principles, particularly 
when recognizing the recent California Supreme Court statements on the issue of voluntary· 
versus compulsory programs -- direction, that the Commission must now follow. In addition, the 
Commission followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer presumption statutes.37 

Accordingly, staff finds that the test claim iegislation is not subject to article XIII B, section 6 of 
the California Constitution because the legislation does not mandate a new program or higher 
level of service on local agencies. 

CONCLUSION 

Staff concludes that Labor Code section 3212.11, as-added by Statutes 2001, chapter 846, is not 
subject to article XIII B, section 6 of the California Constitution because it does not mandate a 
new program or higher level of service on local agencies. 

STAFF RECOMMENDATION · 

Staf(recommends that the Com mission adopt the final staff analysis, which denies this test claim 
- . 

for local agencies. 

34 72 Opinions of the California Attorney General 173, 178, fn.2 (1989). 

35 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227. 

36 City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, 84 
Cal.App.4th 1264, 1280-1281. 

37 Test claim Cancer Presumption for Law Enforcement and Firefighters (Ol-TCcl9) was denied 
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-1 S) was 
denied at the July 29, 2004 Commission hearing. 
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State of Callfomla 
~MISSION ON STATE MANDATES 
W Ninth Street, Suite 300 

sliii:Jiamento, CA 95814 
(916} 323-3562 
CSM1 (291) 
. ' ;.;.,.-,, 

·, . 
,. 

~I 

TEST CLAIM FORM 
.·. ·~ ;· : : 

Local Agency or School District Submitting Claim 

City of Newport Beach 

Contact Person . .. . 

Allan P. Burdick/Juliana F. Gmur (MAxlMUS, INC.) 

Address 

4320 Auburn ·Bl:vd.i:r~.ylte .2000 .. ,. 
Sacramento,,QAir95841 .. '" ·' . - . - ' - -. __ , .. . ~~ 

Representative Clrg ariliatldij' W ba Notffled ague of Cal.lfo~~f~·Citles: __ : . · 

, .. 
. ;1 

. 'i;· .-.. ·· 

. .... . .. 

' ~-... 

1,: .. ' 

··,: ;,• 

EXHIBIT A 

For Offlcla1 Uae Only 

RECEIVED 

JUL 0 1 2002 
COMMISSION ON 

STATE MANO.a. T~.;; 

J 1/7 
cialm N~: Csf<' D·' -TC -?-1 . 

Telephone No. 

( 916 ) 485-8102 
Fax ( 916 } 485-0111 

1-.: ';. 

. .. \ ~- " ' . 

-:i' '_ .. 

! , .. .. _,. ,''• ·.· ;"' ... 

',·__ .. ,._, 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of 
the Government Code and section 6, artlcl~ .XlllB of.th!!,.Callfori1.la.C9.n~;1tL1t19n .. This test clalm,l.!l .fil~d PIJ~vant to section : ; 

· 17551(a) of the Government Code. 

Identify specific sectlon(s) of the chapteri;i~ bill or e>\ecutlva orderiallaged to eontaln a mandate,·lncludlng the particular 
statutory code sectlon(s) within the P.h.apt~rnd, bill, If ,appllcab_le.. : , . : , . 

Chapter 846, Statutes of 2001 . . .• .,.. ,' • · · 

IMPORTANT: PLEASE SEE INSffll.!CTIO~.~ ~f'J.D f.'1.\,.l~~:~<;lUIReME:~<f~ ~.q~ CO!IJIP,.l,.Eq!N~ ,A,~ST CLAIM ON THE 
REVERSE SIDE. " ;. •. . . ·. , ", . .. .. '. .. ... .... . , 

Name and TJUe of Authorized Repr~~e.rw~.'!'e · . , ''- , , 
lJ:, 

. ,· ... ~. 
' ,• 

)~l~phone No . 
,, ~; ~ ,/ • L • 

GLEN EVERROAD, Reveil'ue Manager '. ; ~ :. . ' 

,'.~t;• . ."· .. ' I: : 

Signature of Authorized Reprasental!ve . 
. :.;:· ... D.ate: . 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

Test Claim of: 
The City of Newport Beach 

. i~';;- i :·: :, .. .,,/ •. ,I;'~· h ., ·' < ' 
Skin Cancer Premption for Lifeguards 

Chapter 846, Statutes of2001 

STATEMENT OF THE CLAIM: 

A. MANDATE SUMMARY 

.· "' 
., ~ . {' . 

. ' . ~~ ... / ~-. 

• ! ' . '.;· 

To expand upon the term "injury" as it pertains to workers' compen8atiori;;ehlipter1 846;'.'J ,,: ' 
Statutes of 2001, includes skin cancer as a compensable injury for lifeguardi;•empleyoo-"'.'' · ,,, 

· by local government:· This Chapter· also creates· a ·presumption,J;bat:the ·sk.;i:D.:·~q!l'l.'.. . .... 
occurring during employment arose out of and in the course of employnient. Finally, this e 
Chapter bars the employer from raising the issue of skin cancer as resul.tiJ:igJro:rp.,,!1-:pre-U : , .. · .. :. ,.,,, · 
existing .conditjqll,. 

., ' 

The Cllaptet addedSedtioif·3212JT oftlie LaboiCode;wbich states: . ' 

· .• · Thlil"'section applies ·to ·botb·:·cif.the···following:· (a) 
active lifeguards 'employed by a cify;·. county, Cify aii.'d . 
county, district, or other public or municipal corporation or 
political subdivision, and (b) active state lifeguards 
employed by the Department of Parks and Recreation. The. 

t~ "~:!HY·" ~' U!!~jp -~~-J!i~!9.& .. ~.pll.l,!1,~_!! .. ~.8~.9~, 
that 'deVe1ops ''"o'f mamf6s'f81I'iU:Jelf 'dunngt the' pen6'u•O'f ·tlfe 
J.i;.f~~ard's- employment. The compensation award~;f~r . 
thlif injury shall include full hospital, surgical, m:eclicat 

• ~~18~W1~t. dis.ability indemnity, and death""1>~e:ij~ •. "~ 
'pfoVided by the provisions of this division. ,,. ''·~·· '·· ., ·< •• 

Skin cancer so developing or manifesting. itself shajl . 
be presumed' 'fo arise out of and in the course of_ ffie'. 
employment. This presumption is disputable and may he 
controverted by other evidence, but unless so controverted, . 
the appe;tls board shall find in accordance with' .it. ~ · 
preSum.ption shall be. extended to · a lifeguard followmg 
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"!. 

tenµination of s~c::e for.a ·p~od of~- ~al.eniiar mon.tbs<n!il.~'"' 
for each full year of the requisite service, hqt"nQt to exceed . , :: " 
60 months in any circumstance, commencing with the last . ,~; . 

. , date a~allywork;ed in the specified·cap~tjtyo , . ·: J,~1::',J\ 
Skin cancer so developing or manifesting itself in: :iiS'i~ 

these cases shall not be attributed to any disease existing · · ·. ·· 
. prionl:l t:P.atd~~~optll.ent,ol' nuµtlfei~EltjQlJ.i , ,, · . : . r ~ii,:w.iiJi· 

~. sect:i,on 1$.aU .. qµly,apply ·tQJife~ employe~:h;r;.~f.l!li" 
for more than three consecutive months in a calendar year. 

This Chapter creates a new injury heretofore not compensable and provides a 
prest.mipj:ion,that sb,i;fts the bm.d~ ·Of pr9of.to·~ei emplo.Yer:•· . , · 

The eff~~t of a pr~ptl~n·i~ ttiat th~- ~plo·y~ doe's not have·to·d~onstrate tha~.fu~ 
illness arose out of and in the.-co~e of hi~ or .. her;l.(Illpl()yiµent;: The first effegt of a 
presumption is to encourage the filing of workers' compen8ation claims because of the 
fact.;ful:lt ot1:J.~ise,,·it:;wou14 be: qften di;fficajk if-nqt -iµlpossibl~ t!> -deiµqpstJ:f:L~l' that <l : 
particqlar:illn.l'l.l!!l .. iµ-9se ·.out ·of~d :in. the .. ,~!Jnle -oton.e!s ,~p~oym!;lnt. .. · The;presµID.p,tjon .. 
not 9p!yworlqj.il:J,.the favc;ir oftbe em.ploy(:le, butwo_rksto 1J:he detrinlept 9ftl:J.e employer"'·· 

· who. rµ_~-. npw ·.prqv.:e.;>t:Q,at the. iiln.esir·did. i;i.qt arise. qµt of. gr 4r·Jhe course. of .. the· 
employee's emplpym(,nt,. whic4J!!: direcult.\ .Tb.is cq:a.tes a burd!lll, .()n th~ empl9y~-t9. 
disprove the illness occurring as a result of the employment, and further limits another 
defensiu:ifien ~ed·b_y empk,~y~ -.,preezjstjng-co:nditiQp.; Wi~ .tbi!lJegi~l1:1tion;·;how.~er, 
the defense that the employee had skin cancer prior to employment has been elimip.ated. 
Thus, an employee who unbeknownst to him or her had skill cancer, now has guaranteed 
wor.kers\eomperisation coverage. ·· · . :1• i: . . .· 

The net effect of this legislation is to cause an increase in workers' compensation claims 
for ~kin cancer ·and,,,deerease. the,p~ssibility-,tQat,1:µ1.y,gef~t1~ C!ln. be rais.l'Cl. \)y the 
employer .. ,to defeat the 1 claims.,,,,Thll.S, tb,ci tqtal costs of these clain,ls,· fi;QI!Linitial 
presentation to ultimate resolution are reimbursable. 

Tbe,City of.Newport:Seach:does:not-have CQ!liplete estiuiates on tl;le co.stqf diacharging 
this program, but estimates that the costs for }ust one case will exceed $200,0,0 Per Y,e.~ .. 

B. LEGISLATIVE HISTORY PRIOR TO 1975 .. . , .. ·'· 
~ I .. , ,. .. :' 

There ·Was· no requit:em,entpripr. to.,1975; nor·in,any of. the in~~g:y~, .unt:U tjie 
passage. of 9fulpterr B461' Statutes of 2001 i filed. Ol;l 6~tob~ 13, 2001, whl.ph,mll]J.dat~ the 
inclusion·,.of .skin' :cancer· ·as-fa compen.g~ble injury· fen:> lifeguard!!;!,tAC:::!l.c;:reati.on:: .. 9:f ,1:1 
presumption ili favor- ,of skiif cane~:. on1.the job; .and: the. elimjpapo:p. of ·the ~istj.ng . 
conditiondefenseforemployers; ... ,,.,,, ··1 ..... · ·.• ,, ....... .. 

,•1.Ji~·~·~·- -~:-:_;· .: ' i ' ..... •~.'\_"_: 

The Commission on State Mandates has recognized that the institution of presumptions 
for workers' compensation for law enforcement and firefighters is a reimbursable state 
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mandated program. ;:'See Fi.fe:fighter's 'Cancer Ptesiliiiption:;· SB 90-4081; and Cancer 
Presumption, Peace Officers, CSM-4416 · ·' ·' · 

' : 

C. SPECIFIC STATUTORY SECTIONS TIIA'i'· CO:N'fAJN .. Tiffi MANDATED 
ACTIVITIES · · · , · · _.;,_, .. ,, . · ·• . . 

''•.'·'.·''r!ri .; -. . ...... _ ·' 

~ related above, the mandated activities·m'e oorititliied m Labol-''Ccide· §32t2.l l. These 
sectiorui directly relate to the rmmbursab1e provmi0rui0 0~this tesfclii:iiii. . 

. .' ....... ,- ~ ... :· .. .:. ·.• ,'. ' . } , . . . . 

D. COST ESTIMATES 
_, .. _ .. 

The City of Newport Beach does not have complete estimafos ·on the ciOSt:of dischatgmg 
this program, but estimates that the costs for just one case wiUexceed $200.00 per yeaJ:. 

~ . : . . ·. . . '.' ' . . ~ - . ( . 

The cdsts iri:Ci.nted bY the 'Cify of Newport Beacl:(fiil a feswt of the'itta'.tiite oii which this , 
test ciailii ·is b'filiea 'are -all ·reifubtiiseble·costil"M ·such eosts are "costs mandated ·by'the' - · 
state'""iliidef Article XIiI B ''( 6)-' of' tlie' Ciilifoi:i:iia:· CcifiStitutihn, and oovemm.1mt ·code 
§ 17 500 et seq; ·of the'Gbveriinient Code? Section 17514 C>f the Government COde defiries · · · 
"costs'mantl8.teaby;tlie state", and'specifies the foliowihg tbre~ reqUitemenulf 1"" .,, •. " :_ • • ' ' • 

''.'\;·.:·=~- , i' -n~:.' · ., , , ,::.(;r,,· ·· ..:'.'.. · 

1. ···Tb:ete· ate '''illcreaseci' eosta·whicll a locli1 agency is reqtiit'ed1t0 ifteur aftefJuly'l'; ·. · · 
,.,;:'1980.'-; ·: <'...... . . . ,,,_, ... , .. ·)•.·. ·:,,• ,. . ... _; ·" ''. "" '''"' .•.. , .. , 

···''. .. n··,-, ." 

2. The costs are incurred "as a result of any statute enacted ·on or after Jantiiu";y"l;""· 
1975." 

. · :.J .: i .•;''•. •J . . • • r ~""- ~~ .. '-'.j· ·, 1 ' . • • . .,I• .• ,· 

3. The costs are theresultot"aneW'program orhigher·level ofserviceafan'existiri.g · 
progriiiii'. withiil •the· ·theariing of -Section''6 · o( Article' xmB ·'of the ·California;.·:· 
Constitution." ·· · .. •: ·· · · · · :.. · · · ,, 

All three ·of the above requirementS for finding oosts:mi\ndated by· the State are· met as · 
described previoilsly heri:3iri; ·:·. • · . · .. · 

MANDATE MEETS BOTH SUPREME COURT TESTS '·. 

The niaridate created by this statute clearly meets botiitests that the Supreme·Court in· the · 1 

Count)/ lof"Los .Anietes>v. State ·of_'--e'MifomicF(l987) createcl'1 tfor detertninlli$ w.hat>: 
constitiltes' a'teifuburaable state' ::irui:hdafed\:local'''pitigram.: Those two"teststwhich1.the ·1 : 

Conifuissfon: 'oii, State · Mahdli.teii"teliesL;tipoti· to-·1determinei1 if. a. reimbursable mandate 
exists, are the ''unique to government" and the "carry out a state .. policy' tests. Their · 
application to this test claim is discuss~ below. . . . , 

. "~.L-.1~· • !'. :~.' ,':' • ·c:~, 1 ,. - '<' • '<.., ''•.:"~_p· 

.i· . '. •. 
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Mandate.Is Unique to Locali.Govemment 

Only local government ~ploys lifeguards for public access areas. Thus, this 
requirementis unique to• ;gg:\iemment. ";• . . " r . "· 

Mandate Canies Out a State Policy 
' . !.i(i1J·~1i.5/. .:i 1·1 :·~-·~. -.. ·:,.,: i ~· 

~Fro~ the · legislation;·;11it.rlfis cleat::·that ,., the .• Legislature >wishes · to : expand 
· · compensability for injurylfor .those who; through eniploynient as lifeguaros;. place 

themselves at higher risk of such injury for the protection of the public. 
· Additionally, this legislation ; .. is. 'to encourage -individuals •to pursue :careers· as 

lifeguards, which poses hazards to those so employed not foimd·m other Caieer 
paths. 

In summary, the statute mandates that the City of Newport Beach bear the burden. of 
proof tQ .show,that injury due to skin cancer was not arising out·ofand in the course"of .· 
employm_eµt•and further mandates the barring of the1defense of··shoWing a:pre-existing 
condition:• The!City of'New.port1Beach·believes:that the creation of a presumption· for.on. 
the job exposure to skin eancfil' satisfie8 the1constitutional requirementscfot a mandate. . 

.. r·1_' 

STATE-FillID1NG:DISCLAIMERS·ARENOT1APP1JCABI$•·" "' 
.. ,. .· 

. . >\,_ :. _·,· . 

There are seven disclaimers· specified in Governinent Code § 17556 which could serve to 
bar recovery of "costs mandated by the State", as defined in Government Code § 17556. 
None of the seven disclaimers apply to this test claim: · .. · · : · · 3: 

1. The' claim ·is subinittoo -.. by a ·:local agency. or scihool ·district:which reqnests 
legislative authority for that local agency or school;tdistrlcit to irii:plemeilFthe · 
Program specified in the statutes, and that statute imposes costs upon the local 
agency or school district requesting the legislative authority. · · ·· 

2. The statute or executive order affumed for the State that which had been declared 
existing law or regulation by action of the courts. 

3. The statute or executive order implemented a federal law or regulation and 
resulted. in costs mandated by the federal government, unless the statute or 
executive order mandates costs which exceed the mandate in that federal law or 
regulation. 

4. The local agency or school district has the authority to levy service charges, fees 
or assessments sufficient to pay for the mandated program or increased level of 
service. 

5. The statute or executive order provides for offsetting savings to local agencies or 
school districts which result in no net costs to the local agencies . or school 
districts, or includes additional revenue that was specifically intended to fund the 
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costs of the State mandat(l in an amo~t suffltjetit to. ftm,c:l the cast of·the State 
mandate. 

: :·...- • ;'"' • • • •• ~1 ,. ·.1 • 'o1 ' ~:' ··~.· :"': ' ,; ":" ,) ' 

6. The statute or executive .order ~posed duties -whicli. were expressly included in a 
ballot measure approved by the voters in a Statewide election . 

••. ,:'.'"'' ; . ·,j ;:; • " •·• ' 

7. The ·statute created a new crime or infraction, eliminated a crime or infraction, or 
. cl,langed the penalty for a_.crime:or in:fra,ction, but only-for ~t portionof'the 
-~tute reliµing directly to the. eliforcementt0fthe'crime oi infracticiiL · < ,,, · 

j t•' " :·· • ,~, • .',:,r1 ;• ~. :'/;, ' • ,1' •'"'•,·'~:•: • 

None of the above disclaimers have. any application .to the .test claim herein stated by the 
City ofNewport Beach.-, - · ·.. · · ,;.··,. _,.:,, · --~- · · 

CONCLUSION 
' : •, . : l .••.. : '.i .: . ... .. .. ~. ., • -. . ; -~ JL--'.. 

The· enactment of Chapter 846; StatUtes ~f,2001 imposed a new state.niandated·prcigrani 
and ,cos_t on the :City1ofiNe:Wport,:Beach by ~tablishing ·a .preSW:nptio·n·-that ·skin cancer · 
arose. out-of and in ;the course of employment. The mandated--ptogrii.m meets an of -the 
criteria and_ t~ for the Commission •on,,State_.Mandates: to find. a reimbtirsable state 
mandated program. None of the so-called disclaimers or other statutory or constitutional 
provisions that would relieve .. the •State from' its conStitutional- obligation to pr0Vide · · 
reimbursement have any application to this claim. 

··: ·r I-'.:, 

! ' .... ·. 
G. CLAIM REQUIREMENTS . •,. : ~ ~ . ; ' 

The .following elements -of this ~ claim _are provided pursuant to. Section 1183, Title 2, 
of the Califorilia:Oode ofRegUlations: ·· 

Exhibit.I: Chapter:846, Statutes of2001 - : , , ·: ·· . , ·. 

., ·: :;, 

-·· 
' .. ~ ' . 

·' 1 ~ . ·, -··· 
". 

,_,. 
·~.· . 

. J 
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• 
· .CLAIM: CERTIFICATION 

The foregoing' facts are known to me personally and if so required, I could and would 
testify to 1:he ~tatements m_ade herein; l.declar;e·under penalty,ofperjury·under the Jaws.of. 
the State of California. that the statements made in this document are true and complete to . 
the best of my personal knowledge and as to all matters, I believe them to be true. 

_ 1fL ·,: ·'·~; l- .. ::,t.i· ~-~~·:, - ''. / .. ·;-.:··· • ·: !
0

1;··: .:~.·· 

Executed this~. . day of June; 2002, at Newport B.each, California; by: 
··. ,1 ... -_ .... 

. . .. ,.·, 
·. ' ' ·Gl 

'-'...,~...-

Revenue . anager . " 
·City. of Newport Beach 

1 ;· 

;·. 

. . . -·~ 
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DECLARATION OF GLEN EVERROAD 

I, Glen Everroad, make the following declaration under oath: 
. ·~. 

'·•l' •·. 

I am the Revenu:e;Manager for City ofNeWport Beach. AS part ofmy duties, I am .· 
responsible for-the complete and timely recovery of costs mandated by the· State.' · ·· ' , · 

... -~ .· .. ·-..:; . ·' ~ ' .. 

I declare that I have examined the City of NeWport Beach's State mandated duties and 
resulting costs, in implementihg the 'subject law, and find :that such costs are; :iil. my · 
opinion, "costs mandated by the State", as defined in Government Code, Section 17514: 

I 

" 'Coi>ts mancl.at~';by, the Sta.te_~ m.eap.s any increased costs 
which a local agency or schoohdistriicfis required to incur 
after July. l, 1980, as a result of :ai:i.y statute enacted on or 
after January 1, 1975, &.any·exeCU.tive order implementing 
any statute enacted on or after January 1, 1975, which 
mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article 
XIII B of the California Constitution." 

I am personally conversant with the foregoing facts, and if so required, I could and would 
testify to the statements made herein. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct of my own knowledge, except as to the matters which are 
stated upon infonp.ation or belief, and as to those matters, I believe them to be true. 

Executed this z..e day of June, 2002 at Newport Beach, California. 

Glen~.J 
Revenue Manager 
City of~ewport Beach 
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Assembly BW No. 663 

CHAPTER 846 

An act to add Section 3212.11 to the Labor Code, relating to workers• 
compensation. 

[Approved by Governor October 12, 2001. Filed 
with Secretary of State October 13, 2001.] 

LBOISL/a'IVB COUNSBL'S DIGEST 

AB 663, Vargas. Workers' compensation: lifeguards. 
Existing law provides that an injury of an employee arising out of and 

in the course of employment is generally compensable through the 
workers' compensation system. Existing law provides that, in the case 
of certain law enforcement officers and firefighters, the term "injury" 
includes heart trouble, hernia, pneumonia, and other injuries and 
diseases. 

This bill would provide, with respect to active lifeguards employed, 
for more than 3 consecutive months in a calendar year, by certain local 
agencies and the Department of Parks and Recreation, that the term 
"injury" includes skin cancer that develops or manifests itself during the 
period of the lifeguard's employment · 

This bill would further create a rebuttab le presumption that the above 
injury arises out of and in the colirse of the lifeguard's employment if it 
develops or manifests during the period of the employment. 

The people of the State of California do enact as follows: 

SECTION I. Section 3212.11 is added to the Labor Code, to read: 
3212.11. This section applies to both of the following: (a) active 

lifeguards employed by a city, county, city and county, diatrict, or other 
public or municipal corporation or political subdivision, and (b) active 
state lifeguardS employed by the Department of Parks and Recreation. 
The term "injury," as used in this division, includes skiii cancer that 
develops or manifests itself during the period of the lifeguard's 
employment. TJ;e compensation awarded. for that injury shall include 
full hospital, surgical, and medical treatment, disability indemnity, and 
death benefits, as provided by the provisions of this division. 

Skin cancer so developing or manifesting itself shall be presumed to 
arise out of and in the course of the employment. This presumption is 
disputable and may be controverted by other evidence, but unless so 
controverted, the appeals board shall find in accordance with it This 
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Ch. 846 -2-
. : . . - . 

presumption shall be extended to a lifeguard following termination of 
service for a period of three calendar months for each full year of the 
requisite s~-yic;e, but not to exceed 60 months in any circumstance, 
commencirilf with the last date actually worked in the specified capacicy. 

Skin oahcci: so developing or manifesting itself in these cases shall not 
be attributed to any disease existing prior to that development or 
manifesta1iqJ:!.,_1 . · _ 

This sectj9p s)lall only apply to lifeguards employed for more than 
three conse'lmtiVe months in a calendar year. . . 

0 
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'· EXHIBIT B 
STATE OF CALIFORNIA ···- .• -· .• ·-· -- • -·. ,vf 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

SACIMENTO, CA 95614 
PI 916) 323-3682 
FA. ) 445-0278 • · 
E-mal : csmlnfo@cem.oa,.gov. 

July 8, 2002 

. . ·;." 

Mr: Allan Burdick 
MAXIMUS. 
4320 AubUIJ?. Blvd.; Suite 2000 
Sacramento, CA! 9584l · , . -

·' 

And Affected Staie Agefidef:and Interested.Parnes (se~ .. enclOsed mailing ·list) " 
• • I • ~ •, . ,, I . .' •_'·'.- , • .. ' ; • ' • ; ~ .' ;. ';_ :· . \,·, 

Re: s'kir(Cancer PresiilitptibnforLlfeguards, Ol'~Tc-2·7 · 
City of:Newpdh ~edt:h, ~l~t ·.. · · · · 
Labbt Code secti'on 32it:1 I' . . 
Statutes 2001, Chapter 846 (AB 663) 

Dear Mr. J3u,i;dick: . 

•·',I 

Comili.ission sfa!fhas tevieWed the above-named tesf cllilln and determined that it is cbin.plete. 
A copy of the test claim·is bei:O'.g proVidedfo affected state agencies aJid interested parties · 
because. of.their i.Jlteri;:st; in the Comnris~i9JJ.'s determi!;J.ati<!In. · . :. .. . . .· .. · 

The key issu~s b~f6re'ti:te ctiiiittiission·li.re:::.: .. · ·.· · · ',-
.. r1·:- . . '· •.. _,.. · ,.· . . - · .· , , . . -~l : '\ ·: ·· . · 1· 

• n'o th.<t,Pitjvisioifui~teci.ab~v~ bp_pps~ a ~~&'"pi;-9.~Siri,,pr ~gp.~r)eyel.9f ~ei;Nice_ wi~· 
an existing program upon local entities within the meaning. of section 6, article XIII B 
of the GIP.itbrnfa C6nsfiti$t1on'ind cos'ts mandated ·byr the scite 'prirsuant to section 17 514 
ofthe dovermil.e~t Code?· · · · · "· .. ' · · · · · · .. 

• Does Government·ti;d~ section 17556 preclude the Co~ssion fro~·&dlng.that any 
of the test claim provisions impose costs manQa,ted by the state? . 

~- ,., . ., - -. . 
The Commission requests your participation in the followillg activities concerninj; this test 
~im: . 

• Informal Conference. An informal conf~rence may be scheduled if reqliested b~ any 
party. See Title 2~ California Code of Regulations, section 1183.04. (the regulatiorlS'; 

' . 

. . ,. ~-· .. ' 

• State Agency Review of Test Claim. State agencies receiving. this letter are requested 
to analyze the merits of the test claim and to file written comments on the key' iSsiies ' 
before the Commission, Alternatively, if a state agency chooses not to respond to this 
request, please submit a written statement of non-response fo the Cori!i:Ilissioii. · 
Requests for extensions of time may be filed in accordanc;e with sections 1183.01 (c) 
and 1181.1 (g) of theregulations. State agency comments are 'due 30 tlays from the' 
date of this letter. 
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Mr. Allan Burdick· 
Page2 

•'.·' . 

• Claimant Rebuttal. The claimant and interested parties may file rebuttals to state 
agencies' comments· under section 1183.02 of the regulations. The rebuttal is due 
30 days from the service date of written comments. 

.·,.·'' 

• Hearing and Staff Analysis. A hearing on the test claim will be set when the draft 
staff analysis of the c;.laim is being prepared. At least eight weeks before a hearing is 
conducted, the draft staff analysis will be issued to parties, futeres~d parties, and· . 
interested persons for comment. Comi:nents are due at least five weeks ptjor to the . 
hearing or on the date set by the Executive Director, pursuant fu s'ection 1183. 01 of the 
Commission's regulatio:iis. Before the hearing, a final staff analysis w~i be isstied,'''. · · 

• Malling Lis.ts •.. :U~CF ~ection 1 i.el.~ of t:l;i.e Gommission'~,.i:e~}.atj.0~ 1 .the . . ,: 
Commission will promulgate.a mailing list of parties, interested parties, and interested 
persons for each test claim and provj.de th~ list to. those. .inqluc;\¥~!.19.J;ttJle li~, aµd tci 
anyone who requests a copy. Any written material fl,l!?P 9n t}iat.,cl$.w11h the .· . 
Commission shall be .simultaneously served on the other parties fis.~d, op. th.ei mailing list 
provided by the Commission. · · · · 

• Dismissal of Test Claims.. Under· section 1183. 09 of the Commission's regulf1tiqns, 
test claims may be dismissed if postponed or placed on inactive status by the 6Iaunant 
.for .mo:i;e than o~ yeiµ-" Ptjq:i; tp di~m,issipg: ,a; .~st.-i::la~;: the Qompii~sion.. 'Yfil ;provider · 
150 daYS .J:loti~. ~<;l oppo~ty for·;ojher p~es,,tp °*e. over tlie cl~• · 

If the Commission determines that a relmlfuisable state marid.ii.te" e'.icists; the cliiifuantis 
responsible for submitting proposed parameters and guid,~liµ~, for reimbursirr,g' an .eljgible local 

:!1:~; ~J.:~~:~~t~p~6~fh~.;:ia~:tl~~··:b~ :;ofJdib§··ilillft:ikt:r~Ii. 
r . -····i· • .•·· ,1.:~r1.'·'· .... :.' .·: :· .. ; ··;'" :· .. •:. ..:-r.·: '' .... o":\ 

Finally, th~. Co~i,;,1;ion.is r~q.uired· tp adoJ?t ~ stateW,id.e co§~,estD?~t~.of thc;i r.eirilblll'saoie. 
state--mandated program.within 12 months of receiJ?t of an amendec!. t~~t clai,t;n. TQis_ qpa,dline· 
may be ex.tended for up . to. six months upon the request 9f either the claimant or the 
Commission. · · · · - · · · ·· ' · .. ·· · · · · · 

Please co:qtact Nancy Patton at"{916) 32~-sifi'ifyou have any questlo~. '' 

•" 

.r ,• 

Enclosure: Copy, of Test C.laim 
' ' 

j :\mandates\20~ 1 \tc\01-tc-2'7\completeltr .doc 
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Commission on State Mandates .. 
Original List Dote: . 7/8/2002 

Last Updated: 07/08/2002 

List Print Date: 07/08/2002 

Claim Number: 01-TC-27 

Malling Info1·motlon Completeness Determination 

Mailing List 

Issue: Skin Cancer Presumption for Lifeguards 

>ircotor, 
>cpartme1i1 of Pnrk.o ond Recreation 

416 Ninth Street PO Box 942896 

:acramenta CA 94296-0001 · 

el; (916) 653-83 BO Fax: (916) 657-3903 

Ae. Hann""t Barkachal, 
Aandate Resource Services 

;325 Elkhorn Blvd. #307 
iaaramcnto CA 95842 

"el: (916)727-1350 Fax; (916)727-1734 

Ar. rdick, •. - .... ·- ...... ·-··· ·-· 

AA.. 

!320 Auburn Blvd., Su Ito 2000 

iacramento CA 95841 

"el; (916)485-8102 Fax: (916)485-0111 

110. Annette Chinn, 

:cot Recovery Systems 

'05-2 East Bidwell Stroet #294 
'olso1n CA. 95630 

"el: (916) 939-7901 Fax: (916) 939-7801 

11r. Olen Eyerroad, Revenue Manager 

:ity of Newport Beach 

1300 Newport Blvd, P. 0. Box 1768' 

>Jewport Beach CA 92659-1768 

State Agency 

Interested Person 

Claimant 

Interested Person 

Mr. Glenn Huae, Bun:au Chief . (B·B) 

State Controller's Office 

Division of Accounting & Reporting 

3301 C Street Suite 500 

Sacramento CA 95816· 

Tel: (9i6) 445-8757 Fax: (916) 323-4807 

Mr. Loon a rd Kayo, Esq., 
County cf Loa Angeles 

Audllor-Contr:ollcr'e Office 

500 W. Temple Stree~ Reem 603 

LOa Angelc8 CA 90012 

Tel: (213) 974-8564 Fax: (213) 617-8106 

Mr. Tom Lutzenbergcr, Principal Analyst 

Department cf Finance 

91 S L Stree~ 6th Floor 

Sacramento CA 95814 

Tel: (916) 445-8913 Fax: (916) 327-0225 

Mr. Paul Minney, 

Spector, Middleton, Young & Minney, LLP 

7 Park Center Drive 

Sacramento CA 95825 

Tel: (916) 646-1400 Fax; (916) 646-1300 

Mr. Andy Nichole, Senior Manager 
· Centrntion, Inc. 

l2150TrlbutaryPolntDrive Suite 140 
Oold.Rlver CA 95670 

State Agenr:y 

Interested Per son 

(A-IS) 

State Agency 

. Interested Person 

re/; (949) 644-3127 Fax: (949) 644-3339 Claimant Tel: (916) 351-1050 Fax; (916) 351-1020 Interested Person 
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Co~nniission on State Mandates· 
Original List Date: 7/8/2002 

Last Updated: 07/08/2002 

List Print Date: 07/08/2002 

Claim Number: Ol-TC-27 

Malling Information Completeness Detennination 

Mailing List 

Issue: Sldn Cancer Presumption for Lifeguards 

·- ···- ···--·-··------------
JCcith B. Petersen, President 
-.,n & Associntes 

! Balboa Avenue Suite 807 

Diego CA 92117 

(85B) 514-8605 Fax: (858) 514-8645 Interested Person 
. -- ' .. ""' ---··-------·· -----

Bnrbnra Redding, 

'ty of San Bemnrdino 

'"of the Auditor/Controller-Recorder 
Weal Hoapltality Lane 
Bernardino CA 92415-00 I 8 

(909)386-8850 Fax: (909)386-8830 

Sondy Reynolds, Prealdent 

1olds Conaulting Oroup, Inc. 

Box 987 

City CA 92586 

(909) 672-9964 Fax,• (909) 672-9963 

Interested Person 

Interested Person 
·- ·- - --·-··- ·1---. - .. --··-·······. ···----------·-·----·-----' 

~love Smith, CEO 
joted Coat SY.tcma, Inc. 

;o Sun Center Drive Suite I 00 

oho Cordova CA 95670 

(916) 669-0888 Fax: (916) 669-0889 

David Wellhouse, 

;id Well house & Associntes, Inc, 

3 Kiefer Blvd Suite 121 

:mm en lo CA 95826 

: (916) 968-9244 Fax: (916) 368-5723 

Interested Person 

Interested Person 
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Commission on State Mandates 
Original List Date: 7/8/2002 

Lnst Updated: 07/08/2002 

List Print Date: 07/08/2002 

Claim Number: Ol-TC-27 

M_nlllng Inf1>.rmntlon Completeness Determination · 

:·Mailing List 

Issue: Skin Cancer Presumption for Lifeguards 

TO ALL PAJ!-Tl&S AND INTERltSTl!.D PARTIES h oommlulon malling !lat is 'continuously updated 1111 mjU!lDIB are received to Include or remove any party or pcrnon on 
the malling !Jet A cumont malling list le provided wlth comml1111lon com:spond_il!\ae, and a copy of the currant mailing list is available upon request at any time. Bxoept 
DB provided otherwise by commleaion nil=, when a party or lnteresled party flloa any written material wlth the oommlselan oonoemlng a clajm, lt shall almultancoualy 
1Crvo a copy of the written material on the parties and Interested parUoe. to tho oliilm ldondfiod on tho malling llat pravld'cd by the comml1111lon. (Cal, Code Rcg.s., dt 2, § 
1181.2.) - -
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!ji.t4T o,,_ 
~~ ~ ";. EXHIBITC 

0 l'I {~\ . 

)f. DEPARTMENT OF" GRAY DAVIS, Gl:::IVERNOR e ~4"''"' .. , .. FI N A N c 'E;..._ ____ 9_1 6_L_S_T-RE_ET_• -S-AC_RA_M_E_N_TO--:C-:-A-::•-:9:-:6::::S-:-14-:--'=,,=7o::-:cs~.;;;..www:.....;;;-.D-OP"..:;;.-DA""" ... ""a:.:..;v 

August 6, 2002 

Ms. Pau!aHigashi 
Exec1,1tive Director. . '·:>:r • 
Commission on State Mandates 
980 Ninth Street; Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

RECEIVED 

. AUG:O 6 2002. 

COMMISSiON ON 
STATE·MANOATES 

As requ19~ed. in your letter of July B, ~.092, the Department9f Finan,ce:has reviewed the test 
claim su.bmftt~g. by,;th~ pitY.of Nel/.'.pO~ Beac~ (dlaim.aht).as.~jng the Cqmmi§Sio!'lt~qetermine · 
whether specified costs incurred under Chapter No. 846, Stat~es ,of 2,00.1, (AB 663, Vargas) are . 
reimbursable state mandated costs (Claim No. CSM-01-TC-27 "Skin Cancer Presumption for 
Lifeguards"). Commencing with page 2, of the test claim, claimant has identified the following 
new duty, which it asserts is a reimbursable state mandate: 

• Increases in workers' compensation claims for skin cancer for lifeguards. 

As the result of our review, we have concluded that the stati.Jte may have resulted in a new state 
mandated program and cc;>st on the City of Newport Beach by establishing a presumption that 
skin cancer occurring during the employee's service period arose out of and in the course of 
employment. If the Commission reaches the same conclusion at its scheduled hearing on the 
matter, the nature and extent of the specific activities required can be addressed in·the 
parameters and guidelines which will then have to be developed for the program. 

As required by the Commission's regulations, we are Including a "Proof of Service" indicating 
that the parties included on the malling list which accompanied your July 8, 2002 letter have 
been provided with copies of this letter via either United States Mall or, in the case of other state 
agencies, lnteragency Mail Service. 

If you have any questions regarding this letter, please contact Jennifer Osborn, Principal 
Program Budget Analyst or Keith Gmeinder, state mandates claims coordinator for the 
Department of Finance, at (916) 445-8913. 

Sincerely, 

~~L 
S. Calvin Smith 
Program Budget Manager 

Attachments 
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. Attachment A 
' ·•' 

DECLARATION OF JENNIFER OSBORN 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-27 

~ . . . 

· ~1 ·:~ ~~ :.··.~;~,: <<~~··~,~·:-~;~;~·:~~ -..:_;r1Y· .~ 
• ~ i,' I 

1. I afT! .. g~{rently e.!":'Pl~yed by. the State of Califomia: Department o~ Finance (fl!"1~!j¥1;',~m.,·~ < 
famlllar'·wlth the·dut1es of Finance, and am authonzed to make this d~clarationonbehalf· ·: · 
· .. °;[~·~'.P~~n:g~u~,.:.:\f ·:t.·. · '''.·' , ~· · · :i" ·· .,. ~·.·.·~ ·. . 

2. '.'\i\ii!-'co'rii:UNHat;·tliefch~pter No. 846, statutes of 2001, (AB 663, Vai'Qas):secllons · "''< · 
relevant to this· claim are accurate~y quoted in the test claim submitted by cl~l~.~nt~ E!J~g •..... · .. 
therefore, we do not restate them in this declaration. · · · 

I certify .uf!g~r1p~iiajfy:Qf .. '.·p .. ·~~lHY- t6~fth~:r~.:pts :~:~tfo~h ln,'~Q13~J5~ ... t?.lfig·;afei.~n:ie..~~d <?96~~·9r ~:. '' 
m owri knowlecf e' exce"•t 1as'.'.to '.ttle matters ttl~relrfstafe'd'as irtf6l-rinatlon 6fbellef and . as to ,, . ; ' y . . .... : ',.,lit,, ... ,,,.cP .... ,· .......... ,, .. , ... , .,.. . . .... '·., .... , ...... ' ... ·.• ... ..''··· ' .••· 
those mat,te~·.· 1 beli~Ve. tf!ei:ll to ~a. true:_ · · .. _. · .. , · · · ,. . · · · 

• 0 ' ~\ ' ' 0 A• ,> •' -. • 

. . ,.,. •' ·"" :,"' 

·: :. . '"'.. ... ' ·. 

.:-;..·.:.· '·' 
. ,·'.. ?J 

l· ... ,_ . 

• .. -. " r 

" I :· .t-.. 
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PROOF OF SERVICE I; "'. ;It" 

·":?": .. "(\~: ........ . ·~-:~ .. ' 

Test Claim Name: SkinJ:?ancer;,p,resumptlon·for Lifeguards 
Test Claim Number: CSM-01-TC-27'' ·-

11 the under8igne_q,.9eclara as-:follows:·~·1c·;.:· · .. ····~·::.- 1 ...... • 

I am employed In the County:ofSaqramento, Sti;lte of California; Fam 18 years.of age0on::ilder · ' 
and not a party tcHhefijyithin .entltled·causer·my-f;iµsiness address Is 915 L Street, 8th Floor;'· ··, 
Sacramento, CA 95814. ·· ·· 

On August 6, 2002, I ·served the attached recommendation of the Department of' Finance· In s'ald ·· · 
cause, by facsimile to the Commission ·on state .Mandates and by placing a true copy thereof: :. · 
(1) to claimants and honstB.te· agencies·enclos~d iii a sealed envelope -With postage ther-eoff fuiiy, 

· prepaid In the United states Mall·at sacrar:nento:;California; and (2) to state agencies in the··· 
normal pickup location at 915 L Street, 8th Floor, for lnteragency Mail Service, addressed as 
follows: . . ·' .. 'r• .;~ .: ,.: ' . 

•.. i.· .•. . . . · 
A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 

. Sacramento, CA 95814 
Facsimile No. 445;;0278· .. • . 

B-29 
Legislative Analyst's Office 
Attentl<;:1n. M!ijtjan~e,.0'.Malley. . .• _ 

, B-8 , .. · 
· · .State Controller's Office · ., .. · · " 

Division of Accounting &.Reporting 
Attention: William Ashby 

· '-''·" . 6301 C Street, Room 500 
'' · · .Sacramento, CA 95816: .. ... 

, ; \I ,. , ::- . 

· "'League of California Cities · · 
'Attention: Ernie Silva · 

'" 141!1Q,K Street ,, · • · , 
· Sacramentc:i;~GA 95815. 

.. '.!. 

. ~ ', 

~· ' . 

925 L Stre·~t;,,,Sulte::;tOOOi . ' .... 
Sacramento, CA ·95814 " ·• 

Wellhouse and Associates 
Attention: David Wellhouse 
911erkierer souiaiiarc( sJita· 121 
Sacramento, CA 95826 

Director 
Department of Parks and Recreation 
1416 Ninth Street 
Sacramento, CA 94296-0001 

Harmeet Batkschat · 
Manda~e Resource Services 
5325 Elkhorn Blvd. #307 
Sacramento, CA 95842 

Newport Beach 
3300 ·Newport Blvd. 

. P.O. Box 1768 
Newport Beach, CA 92659-1768 

Glen Haas, Bureau Chief 
State Controller's Office 
Division of Accounting and Reporting 
3301 C Street, Suite 500 

. Sacramento, CA 95816 

. Leonard Kaye, Esq .. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 
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Allan Burdick 
MAXI MUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95814 

Annetter Chinn 
Cost Recovery Systems 

· 105~2.-East.Bldwen·street 
Folsom, CA 95630 · . 

Paul Minney 
Spector, Middleton, Young and Minney; LLP · 

Glen Everroad, Revenue·Manager 1· - - " - • 

7 Park Center Drive .1"' .: - - , .• -. · , .. 

Sacramento, CA 95825 

Anqy.,Nlchols1 Senior Manager 
Centratior;i;dr:ic:_,, ·;1· , ,· - -.. _ .. 

12150:;T11'ibutary:£qjnt-Drive\·Sulte ·140·-· 
Gold River-/CA-95670 ., _ 

. ' .. ;-- :/· ;.;:: ·:-

Barbara Redding 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane . ·1· ··',1 · 

San Bernardino;-CA 92415:-0018 ... 

Steve Smith, CEO . ,, •· · _ . 
Mandated Cost Systems, Inc._ . 1 

11130 Sun ·Center Drive, Suite 100 
Rancho Cordova, CA 95670· .. - . . -.· c• . 

City~·of Newport~Beachr' · --·.r· _ -
3300 Newport, Beach, CA 92659~1768 ··· 

Keith B:;Peteraen,·President· 
·.,·Six Ten and .Associates 

, -- · ·· 5252-iBalooa"Avenue· Sdite :907 ,- · -· · 
. . . : ~ ' ) 

· · - San m1ego,--Ck921'17 · 
, .... ' ': - ' ·;~··\--: . . ..-~ .. ":~ . 

Sandy Reynolds, President 
Reynolds Consulting Group, Inc. 
P:O. Box 987 

.. -,,s~n ·City, CA 92586 --

·-•David Wellhouse 
· -David Wellhouse and Associat~s; Irie. 

9175 Kiefer Blvd. 121 
· - Sacramento, CA 95826 

.', :1 ' :·-~· I ', ;~ .• ! •• • .•' ' '' 

. :"'!. 

I declare under penalty of perjury under tbe laws 'of the State of California that t_f'JEI foregoi[ig is - -. 
true and correct, and that this -declarationwas-exeeuted on August 6, 2002LafSa·craiiientt:ir :. :: 
California. -· . ./." · 

- · .. ; __ 

,,.. 
-.-

.. l-, -

.... ,· 

. ;:. ' _;. 
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EXHIBIT D 

RESPONSE TO DEPARTMENT OF FINANCE 
On Original Test Claim 

Cbapter846, Statutes of2001- R-E··c··-E--·1·v' -
LaborCode-Section3212.ll- ' ·-_ -- · ·· E-D 
Claim no. CSM-01-TC-27 < " -- - , 

AUG 3-0 2002, 
Skin Can:er Pres~1n!'tionfor I,,ifeguards ,QOMMISSlQN ON 

STATE MANDATES 
The following are comments and ~esponses to the letters of the Department of 

Finance, dated_ August 6, 2002; regarding thei'tniginal test claim as submitted by the City 
of Newport Beach. '" -

·~ ·,,-,, 

A. Department of Finance's Comments:. -_ 

"As the resrilt of our review, we have concluded that the statute may have resulted 
in a· new state mandated program and cost on the City of Newport Beach by establishing 
a presumption that skin cane~ occurring during the employee's service period arose out 
of and in the course of employment. _ If the Commission reaches the same conclusion at 
its scheduled hearing on the matter, the nature and extent of the specific activities 
required can be addressed in the parameters and guidelines which will then have to be 

-developed for the program." 

The Department of Finance has taken the position that a new state-mandated 
program may exist and thus is not in opposition to the position of the claimants. 

B. Department of Industrial Relations Comments 

1. There has, as of yet, been no response from th!': Department of Industrial 
Relations alt]iough the Department did respond to similar tes~1claims filed on or 'bout the 
date of this test claim. (See claims numbered Ol-TC-19, Ol-TC-20, Ol-TC-23, Ol-TC-24, 
and Ol-TC-25.) The City of Newport Beach reserves tb.e right to respond to any response 
made by the Department of Industrial Relations. -·-·- . ..., 
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CERTIFICATION 

.. The f9regoing·f~!s are known to me personally and if so required, I could and would 
te8tif.Y to the statei:ll.ents made herein. I deel!ll'e under penalty of perjury under the laws of 
the State of California that the statements made in this document are true and complete to 
the· ~~st of :r:qy.personal knowledge and as to all matters, I believe them to be true. 

'·:E~~rirtted this 2"..~ . 'day of August, 200:2, at Newport Beach, California, by: 
.• ~= . . ' ' • .. ·-: > •• • • •• ~ 

GI 
Rev anager 
City of Newport ~.each . 
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PROOF OF SERVICE BYMAIL 

I, the undersigned, declare as follows: 

I am a resident of the County of Sacramento, and I ani over the age of 18 years and not a 
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000., 
Sacramento, CA 95841. 

On August dO, 2002, I served~ 

RESPONSE TO DEPARTMENT OF FINANCE 
On Original Test Claim 

Chapter 846, Statutes of2001 
Labor Code Section 3212.11 
Claim no. CSM-01-TC-27 

Skin Cancer Presumption for Life~ards 
' . ., 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied 
States mail at Sacramento, California, with postage thereon fully prepaid. 

I declare under penalty of perjury under the laws of the State of Caj.ifornia tl!,iit the· 
foregoing is true and correct, and that this declaration was executed· this 8 0 l'.i!lie.y of' 
August, 2002, at Sacramento, California. · · · - · 
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Legislative Analyst's Office 
Attention: ·Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

, ... 
,, ' 

Mr. Williarif'ABhby · · · .··.:)_ "" '' . 
State Controller's Office 
Division of Accounting & Reporting· 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Glenn Haas, Bureau Chief 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
BBO NINTH STREET, SUITE 300 
SACRAMENTO, CA 96814 

F .... (916) 323-3662 
~ 6) 446-0278 
E-ma : oamln!o@csm.oa.gov 

. September 28, 2004 

Mr. Allan Burdick 
MAXIMUS 

''""4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

ARNOLD 8 EXHIBIT E 

.. : .. ~-:;-.. : .. ·. 
... ···. 

: : ·~,. . 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 

Re: Skin Cancer Presumption for Lifeguards, 01-TC-27 
City of Newport Beach, Claimant 
Labor Code section 3212.11 
Statutes 2001, Chapter 846 (AB 663) 

Dear Mr. Burdick: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments 

Any party or interested person may file written commenm on the draft staff analysis by 
October 18, 2004. You are advised that the Commission's regulations require comments filed 
with the Commission· to be simultaneously served on other interested parties on the mailing list, 
and to be accompanied by a proof of service on those parties. If you would like to request an 
extension of time to file comments, please refer to section 1183.01, subdivision (c)(l), of.the 
Commission's regulations. · 

Hearing 

This test claim is set for hearing November 18, 2004, at 9:30 a.m. in Room 126 oftbe State 
Capitol, Sacramento, California. The final staff analysis will be issued on or about 
October 28, 2004. Please let us !mow in advance if you or a representative of your agency will 
testify at the hearing, and if other witnesses will appear. If you would like to request 
postponement of the hearing, please refer to section 1183 .01, subdivision ( c)(2), of the 
Commission's regulations. 

Please contact Katherine Tokarski, Commission Counsel, at (916) 323-3562 if you have any 
questions. 

~~)),_~ 
PAULA IDGASHI J v 

Executive Director 

Enc. 
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.ijearing Date: November 18, 2004 e J:~ATES\2001\tc\O1-tc-27\TC\draftsa.doc 
ITEM 

TEST CLAIM 
DRAFT STAFF ANALYSIS 

- , Labor Code Sec~ciri .3212.fl · 

statutes 2001i dliRpter s46 (AB 663) - · 

Skin· Cancer Pres~mpiioiif~r Llfeguarck (Ol.:TC-21) 

City ofNewport Beac_h, Claimant 

·' f • ~ : 

-ExEcuTIVE SUMMARY· 

. ······. ; __ '"'('; 

.• ! ~~ '····· ·~ ~ ' -,._,' . 

The Executive Sulllmaty.:will 1'e iriclutled. with the Fnia.i Staff Anal~sis.' 
- . . • . ··' . . i .-

" 

\. 

·.··l 

"•." 

' ~ . . 
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STAFF ANALYSIS 
Claimant 

City of~ewport Beach 

Chronology 

07/01/02 

07/08/02 

08/06/02 

08/30/02 

Background . 

. !' ..... . •' ) 1',· .. ". ··.~, • 

Commission receives tes:t:Plaiiri;tiJing· . ··.; ... 1. f. , . ,, .. . , 
... :r . 

Commission staff determines, ~s:t-cl.air!iJs qqwplete an.d requests comments . . . ' . . .. . 
Department of Finance fil~s i:eapo~!' tp. ~irt claim . . . . 

. ' .-. ... . . ·,· .-

Claimant.files-statement ~apqngip.g ~ p~~~ of Finance comm~nts 
. ~ ., . .· . ' .. ·. . . . . ·.\.& •' •· - . . ' :. • . -~ 

' 1 ~ .• i ' . . . . . ,. 

This test claim addresses an evidentiary presumption given io state and local lifeguards in 
workers' compensation cases. ·Nomi.ally, before an employer is·liable fqr payment of workers' 
compensation benefits, the employee m:ust:~P,e>vt:'ili,il.t;~~.µlji.jfy:El:rQ.s~;oui of and in the course of 
employment, and that _th!!! iAil.!:l"Y:;w_as pro~eiy c"'used by th.e, employmen~, The .burden pf 
proof is usually on th~~~tii!p16yee'tif show pi'B:idifiat~~6~lis6'bf'ii pteponiieMnce o{the ~dence. 1 

The Legislature eased the burden of proving industrial causation for certain ,~ublic employees, .. 
primarily fire and safety personnel, by establishing a series of presumptions. The coUrts have . 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption ... , the burden of proof shifts to the party, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relation$.ip." 
(Zipton v. Worker~' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.) 

In 2001, the Le~slature passed Assembly Bill 663, adding section 3212.11 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that sld.n 
cancer developing or manifesting during or for a defined period immediately following 
employment "shall be presumed to arise out of and in the coilrse of employment." Under the 
statute, the employer may offer evidence disputing the presumption. 

Claimant's Position 

· The claimant contends that the test claim legislation constitutes a reimbursable state-mandated 
program within the meaning of article XIll B, section 6 ofthe-:California Constitution and 
Government Code section 17514. The claimant asserts the following;: 

[The test claim legislation] creates a new injury heretofore not compensable arid 
provides a presumption that shifts the burden of proof to the employer. 

1 Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as such evidence, ''when weighed with that opposed to it, has more convincing 
force and the greater probability of truth. When weighiilg the evidence, the test is not the 
relative number of witnesses, but the relative convincing force of the evidence." 
2 See, Labor Code sections 3212, 3212.1-3212.7, and 3213. 
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The effect .ofa presumption is tl:~B:tth.~ ~p~oyee dq~s not have tr;> ·demon,gtrate ;t• ;,:~ 
that the ilin:ess aro.se Qutofan(i.tj·ifuy course qfhi~·or he± employment ;r'he:fir'St ·:· 
effect.of ~,~'.'Ulllptioi;i is t~.~noo~~7 ~e .~V~g of.vv;orl,'er,s: poµi~e~on. '--.:. 
claims b~gai.41~ 9fth~ f!lc,:t that otl;l,.~s~ 1t wo-ql9,1'e often 9iffiplil~ if npt. . ., 
iri:ip~ssiglif; ti;f cietnoDstr~Q that il.P..~ciilar j11pe~~ arose om o~ arid in th# course" 
of° P##' s ~Jhpl6yimajt, The"prestlriipgon 1 .. works fo the detrili;l.e~fof tl?-;: . . , : 
~p(pye:f\vb.o mµsf riow .Prove·tli~f.''tbe µIne~_s· md n~t ~se otif of or ~:the c6ut,§~ 
ofth6 em '~b'y~!t~ ~plo)ii:h~t.W$#ifi~diffip\µ,t.''. .. Withthis legislatlori; .. ::':;;:. 
how~yl~~~~Q, 4~f'f~f~af the '~lhlfoyee had ~,ltjif ·ciiticer prl,orto emplo.Yfiietif 1#8 . 
been e.11mmatea. · 

I , . • 

The cl~t.,~er. iµ:~~.~t the ''.ni;t effect ofthls ~eg}slatfon is t.o ~~wiY ll:D.in~rease iil _ .. 
workers' compensation ciauns for skin·cancer·and decrease the possibility that any defenses c~ 
be raised by the employer to defeat tl:!e claims. Thus, the total costs of these claims, from initiiil 
presentation to Ultimate re~olution are reRn.bursable.'"' · ·· · . . . · · 

State Agency's PQsition · · . . · .. 
•' . ..\ , 'I •' . t 

The Depa.rtrp.ent ofJ<inari.c:~Ji.led ·coIDll'lents on A:ugust ·8, 2Q02, concluding. tl:!at the test claim. 
legislation may create a reimbursable state-mandated program. 

Discussion ." ,. . =. ., . ,, . 

The courts have found that article XIII B, section 6 oftl:!e Califc'.iffiia ConStitritiofi5 reooglli.zes the 
state constitutional restrictioll!l,Pll the powers oflpcal gcive~~t toJµ.and spend.6 ults 
purpose is to :pz:e.clu~e:i the stB,1~ from slW\ing fi,n,aµcia:l. re~pqn;;;~pi.Uty for ~gput,., : , , 

A· governmental func:tions to local agencies; which are 'HI equipp~~'.· t() assm:p.~ i.pgreasaj. financial. 
W ·responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 

impose.''7 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or cop;imands a local agenc;:):' or: school distri\)t to eng;age in an .actj.yity 9r 

3'Test Claipi, page 2. 
4 Ibid. 
5 ·Article''XIII B, ~eotion 6 provid,ps: ,"When.ever tl;i,e Legislature or any sta~e agency tl;l,andates .a 
new program or higher level of service on any local government, the state shall provide a 
subvention of funds to reimburse such los:aj gOV!'Jrnment for the costs of such pro gr@]. or . 
increased level of service, except that th6 LegiSlattire may, but n:e&i not, proVi.de such stihvention 
of funds for the following manc1$~: (a)'Legisl11tive mandates requested·,by tP.e l0ciil ·agency. 
affected; (b) Legislation defining: a riew crime. or -chm;iging,,an existing defuµ1;ion of a crime; or. 
( c) Legislative mandates enacted priorto January 1, i 97Sror ·executive orders or-re~tions 
initially impl~p;i.e;ntin~.,legisiatio!:J-, l(llB.Cted.prior to ~an~ 1, 1975 ." . . . · . . 
6
· Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 

30 Cal.4th 727, 735. . e 7 County of San Diego v. State a/California (1997) IS CaL4'th 68, 81. 
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tilsk.8 In adclition;'th~'required activity or fuskmust be new; eoristituti.ng'a "new program," or it a 
must create a "highede"Vel of sewice" over tlie J>revio~ly. liequiroo level bf service.?.. ·· · :. · W 
The c~~ have defui~~f a·''p~pgr;;m•• SiJbj~ct.~~ .~C.Ie ~;*~"~'~ptj,on. ~~~.~f ipe· ~6~~". . 
Constitution, as qµ~ ,~~t Ram~s out 4te &9Velllltt,.~µtal fµnctiQJ:l 9~Pl'~Vlding tl.1:1blic. sefyicrs? or a 
law that imposes uiliqil¢ r:equir~f'11~ ,on loo~· ~gencies: ol' _~.9~gcll .w~cts to µnpt~Fnt i ,#ate 
policy, but do7s.11ot~PJr-gepeuil.ly to.:~. rt:.si4~A~ and enti,~.M-¥.1. ~ft $1.ie~ rn To ~~e~~ if the 
PX:Ogram is ne'W o~ ~~o.s.1:1~~ ~ w~~I' 1.eVeJ.o~ sefyice, tb.e. t~~r~i"·i1f1? Je¢~.li~~pJ:lµi~t b9.,¥,0l'npated 
with the le,al reqtm,'~~~ts .. m .effect Imm~ij,tel}'. .9efo~ :t,lie ena~e11t .pf~ .te~_(.llajin . ' . ' 

· legislation. 1 A ''higher level' of service" occur's whfiri the new ''reqUirements were inten,ded to . 
· provide an enhanced service to the public."12 

Finally, the ne~l}'.Jequir~ lfutlvitY,;,OI'~ in~re~ed ieyel of serviee m:ust i,mpose costs m~~dated by 
' 13 . . ' . . . . ' . ' • 

the state. . · . . . . . · . . · · . . .. , ; , · .. 

The Commission is vested .with exclusive authority to adjudicate disputes oveJJ the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 14 In ~g its .··... . 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it Afi'aii 
"equitable remedy to cilre'tlie perceived mifairn:ess :restilting from political decisions oh funding 
priorities. "15 · · .. . "- · · · · 

' . ' 

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the 
· Calµo,rnia,(::onstitµJio.n? · . 

Staff finds that the teSt Clhlni leglslatioii H-inot silbject to article :xµr B'; section 6 of the 
California Constitution beeau8e it-doe's no(miiri.da.te a· new program ·ar higher level of.serVice on 

· IocaI.agencieirWi:i:hiri the'.meamng of article· xm ·B, seCtion 6 .. ·· · · . · 
~' I '.' •. '... '' • .. ,' • • •'· ~ 

. . ~ . . . . ..... 
" ' 

8 Long Beach Unified School lfi~t: v. State of Cdllforrila (l 990) 225 Cal.App.3d'155, '1 t4'. · 
9 San Diego Unified Sclioo/ Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830; 83 5-836 (Lucia Mar). 
10 San Diego Unified School Dist.; supra, 33 Cal.4th 859, 874, (reaffirming the test set om.jl;i. 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 

' 11 San Diego Un'ified Scho6' Dist., siifa·a, 33 Cal.4th 859, 878; Lucia Mar,· supra, 44'Cal.3d 830, 
835. ·' . " . '. . ' 

. . . ·~.: .... 
12 San Di~gQ Unifi~d I1Rhool Dist., supra, 33 C~.4¢. .. ~5~r:~78 . 

.13 County of Fresfio.v. Stdte·ofBalifoniia (1991) 53-Ca'.L3dA82, 487; County of Sonoma v. 
CommissiOn on StateMciriddtes (2000) 84 Gal App.4th 1265,. 1284'(Counry.of Sonoma); · · 
Government Code sections 17514aiid17556. · '··. . .. · . 

. 14 Kinlaw v. State .oicalifornia (1991)54 Cal.3d 326, '33·1~334; di:iverilm.ent Cod~s~ctl&ns 
17551, 17552. '•'" . ' ' 

ts County of Sonoma, supra, 84 Ca1:App.4th 1265, 1280, citing City of San Jose v. State of· 
California (1996) 4.5 Cal.App.4th 1802, 1817. " 
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.. , .Labor Code·section 3212.J 1, as ~ded by;iSt;a.tutes. 2001, chapter 846; provides: e. ·... This ~ection appUes to ~~of ~~1h9~~g: (a) ~v,~life~ds -~mpl~y~~-by a 
.. · · city, ccjun:ty, city and coun.fy, dimt~t. ~r other public or mm;µc1plil corporation qr 

.... 
•' ~ . ' . 

politlctil subdiVisicin, a.n;4 CbY~tiy.· stite ~gu'aros·erriploy~·by.~e pepartment 
of Parks and Recreatiori.' The t'erlB'.r,\kjury/''as ·used in this divisiO~ fuchides skin 
canc¢ttmrt devei9p~ qr manif~~ ~yielf.dutjµg,the period of the JJ.:(egua:r4's - . · . 
-emplGymelit .. rJi~ ,()QtjlpensatioJi aY(~~for tj:ip.t 'inj\Jry shall include fu{l hospital, 
surgicat. and medical treatment, dlsability indemnity, and death benefits, as 
provided by the pi;9visioi;µi. qfthis ·Q.i$i.9Jl,. . .. , 

·. . . ". '. . . '. '. 

Skin cancer so d~v~~9pi,n'g or nlaltif'estip,g itself' sl;ia11 be presumed to· arise out. of 
and in the cobrse o:f;'!he employment. Thi~ pres:i:ttnptio.n'j$ .. disputaQle 11Q4 may·be 
controverted· by e>ther evi~ce; butunle~~'~o ~n4oyert.~'4.,tb,e appeals board, . 
shall fin:d in.acc:oraanpe.wi!h..it: .lp.is pte$1µDp}i.on sh!tll· b~ e;ctend~_4 to !!-life~· 
following termination of service for a period of three cali;mdar months for each 
fu1:1 year of tb.e reql!,i.site, service, but n,~t to exceed 60 mon~. in any circumstance, 
coinmencing With th~ ~ast cWe acttially \yorked in tb,e speciifi~ tjapacity. 

I • •;, • ' i ' ~ • I• '. 

Sldn caii~ so· deveJoping or in~fe~ its~lf in tb,ese p~¢s shall npt. be -. 
attrib\ite<Ho aiJ.Y. di~~as·e·e,µstii:\g prior to that' developmetl,~ or manifel>tation. 

This s'ectibri Sha.Ii obly apply to Iif~PQs efuployed for.'mo:i'e than futee 
consecutive months in a calendar year. .. 

' ' ' . . . . 

e The .claimant contends t4a.fthe te.St clai#iJe,gi.Slat{on. cons,tl?1tes a new .p~gr~ or hiW,~ l:~~e~ of 
service: · · - - · . . .. 

' . '. ~, :• ' I ·• ! . • • t· ••~ ! • ' ' . . -.~ . ' I i • . • ' . .: ' . /"' . . ' • • 

There was nq reCJ,Uireme~! ptj~~J(i)' 197 5, no.r pi f;U1,~,pf:tp.~ iµteme,Wng years, until 
the pa$sag~ of fµi(l, te~: claim-legi,sJajion .in 2.qq 1] wh,i:911 m:Q.n~ted .tq_~. inc;:lus.ion , _ 
of skin cancer as f!, compe~ab~\l·injury for lifeguards, ,the pr,~ation 9f a 
presumption in fav.9rof,skm:,~c~·oii. tp!'.ljob; and th~ ~illµination,qfthe,pre:-: 
existing co;i.ditio:11 d~fense fo_r employ~~s, 1 

.. . . . •. . . . . · - , 

The claimant reads requirements into Labor Code sec'tiori :h'i''.2. 11, which, by the plain meaning 
of the statute, are not there. First, the claimant asserts in the test claim filing that the tegislatioti ·. 
created ant;:'l"' corii.pen$_!i~le injury,forJ..i,feguarcls. Howev~r.:Labpr·C.~de sectjqn 3208, ~18$i-. 
amended in 197d, sp~cifi~s ~t for _th,¢< purppses ofowo~~erf COI!lp.el\ll.at:i.,olh ,"IIijucy' incluqes . 
any injury.or di~~ase atj.,si.J.}g out 0fthe emplGn:qent.'' .(E*1J.p~isadded.J As~embly J;Jill 663, '_s 
sponsor, the Q.iµifo¢a, Ip.cj.epepdent rubJic Etnployees:Legislati;ye CounseJ, st!lt~d that ·since 
1985, one-thitd of~ 30 c;:ity of San;l,)~eg91ife_guard.S who received'indu¢.rial disability did so . 
due to skin cancer. Thus, public lifeguards' ability to malce a successful workers' 
compensation claim for-an on-the-job injury frcim skin cancer predates the 2001 enactment of 
Labor Code section 3212.11. · 

.' •.', 

16 Test Claim. page 2. 
17 Senate Rules Committee, Office of Senate Floor Analyses, 3d reading' analysis of ASsembly. 
Bill No .. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001. 
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The express language of Labor Code section: 3212.11 does not iD;i.pose any other state:niiuidated 
requirements on-:li?i;;~k~genqies .. ~er, thc;i decision to disputi;; this. type ofwq:rker~· , ... <.<. · 
compensation 9}W~~~4;~.rove th~tthe' iaj~· is·:°~n~~dilS1tjfll. rei;napi.s,·~tirely With ~~,Jg~al 
agency. The Pl@i ~!P~e of Lal:>w Qode· sectio.IJ. 3212, ll :States ~t tb:e "presumptio~ i~ 
disputable and 118}~fifcontrove!'ted hr pthef evidenCiL .. " [Emplµ,isl$, ~dec1.j . . .. ·::.:•:,;. 

Under the rules of ~tutocy oonstrtletion, when the. Statut~ry langU,ag1;1·is pl.aili, as the statute is 
here, the court is i'e.q\lfred to eriforce the statfite iiecord4ig to itiftemis. The Califorma Slipreme· 
Courtdetermined·that·. · :.,,. ·." ,. • .. ;.:' , .. 

. In statutory construction cases, our fundamental taSk is to ascei'taiii. the intent of 

. the Iawm.akers se a5 to effectuate the.ptirpose of.the sb:i,fute. Webegin·by. 
ex0minii1g the' stil.futocy language, gi.Ving' the wotd.S thew :usual. and orclilliµ:y 
meaning. Ifthe teI'ms ofthe·stiiliite are ;unambiguotis;'we preSiuji.c:(the lawmakers 
meant what .they :Said, and the plam.mearung' of.the"larig\iageigove!ri,s .. [Citations 
omitted.]18 .·• · · ·. · · · · · . · · .. ' 

Moreover, the court may not dis,~g~ 'or en:l..atge tp~ plain provisip~ ot :a stO,fute, oor i:J:µiy i~ go 
beyond the meaning of tlie"woh:i.s u~ecl whgri 'the words are dear and unan!ibiguou8. Thus, tl:ie 
court is prohibited from writing into'a Statute, 'by iriipllcatioi;i., express. ~qtj.iiemeiltS that the. . 
Legislature itself has not.seen fit to place. m·the statute.19 Consi.Sterit'with·this prlriciple; the. · 
co~ have strictly cons.tru:e?. the iµr~g1Fq effi:cts. ~f~Ftes an~yzed ·undei: article XIII 1;3, 
section 6, and have not applied section 6 as an equitable remedy: . . . ·. . . . . · . . 

A ~qt qo~tiQ:r;t. qf_s~c~pp. 6 i!I in .1c1.eep~g Y41J\l:lf,~, rules 0~~9.Q~t1:1tio~ .. 
iri.terpreta.tion, which reqwre that c'oristl.tutional liniltation:s and restrictions oil 
legislati.ve power "are· to be constrµed strictly, an1:t.~ not to be exten.ded to 
include matler{iiot ·eovered by the 'tanWag·e uaed~;, (CitatioriS b~nfttoo;][''t[µder 
our form ofJgovemment)poii~g ~titl;iority is ve$ted:iri the Legwliiitire arid 
neither arguments ·a.s to the\vf~4~m of:8,ii'6iiactinent nor queStions' as to the' . 
motivation of tb.eLegislatrire 'cifu 'S~~ to ·ihvalidate particular le~slatiai:i}1 
Under these principles, there is no basis for applymg section 6 as; an eqtiitable 
reJA~4Y to: O\lffl th~ perceived unfairne~~ .resultjng fro:Ql politicaj. decisions on 
fii.11~ polic~es .. 20 

. . · · · · . · . , · . . 

This is furti:ier·suppci'rte.d l;iy the CaliforitlaSupri:riie Courl'sidecisicin:inKern lfighSchool Dist.21 

In Kern High.SchooM)ist., the coli# considered'tJie meaning:ofthe te:nn·"state lil.Eiridate'' as it 
appears in amclexrrl :B~ section6 ciftlie California CoriStinrtion...'l,'iie courfteVi.ewe,d the baUot 
materials for article' Km B; whicliprcivideti that "a state ·m.anaate 60mprlses something that a . 
local governm~rit· eri.tlfy'is 'reqilited .or forced' to do. ,.:n 'The ballot suinnlai:y by' the Legislative 

' . ' . . . 

,:1 

18 Estate of Griswald (2001) 25 Cai.4th 904, 910-911. 
19 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 
2° City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817 . 

. 21 Kern H!gh Sc,hool Dist., supra, 30 (:al.4th 727. 

n Id. at page 737. ·· 
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. . ~Y~ further,de~e4~;''stat~.~~dare.s" as "l'equi.r~en.ts imposed o~local gov~~ts by · 
&Iegislationor~?'~cµtiv~.,or~~s,. ., .•.. · · . ... . ........ ·. · ··;=-;,;,,~~.. . 

~Tue court .. l!isid'~Vi~Weri. and il.ft?iined'the· holiling ·qf City of]eferced.~1.·State of CaUfof?iia (1984) 
. 153 Cal.App.;3d 171.24 The court BtaJeiithe folloWhigt . · · · .' -: ·· .... ~.·: . · .. ·· : ·:·f~'. .,._,--· ·.. · 

J • • • •.. " .• • • • : •.• ' • r ·'.1 - •. • · . ·. - · : · • , · - ·-, ... . · · • , 1-1J:i·r r~:;i.-i;•i•, 

In Gitt of Mer~~d,'.the .~ity was 'unqet.§qle~al ci()pipuI~to~:~9J'.;t:~9.i:t t9 ~.i~¢~·> ... 
do~7bu~ w~~P ~.t .~lectecl, ,t,o ,$pip~ th%·m~~pf apH~~;.P~qp,~~·· 1w :.·:-;;,, i 

:!t1:~nb:c:~P=:~f~~o::;;:~gfuo~~~}:fJ~~{~:.~~t-
. place~ Here ,!,ill wen,: IT. a· sc1,i.qol 4iStri~ire1eclf tqJ;artiCi~~- ilfor c:~ntin0e · · . . . 

artici ation 'iri an"· mrerl'' ' -'.'iloluntti" . edti.cation~reiated fuhded ro ·' . •the p p .... ,., .,. .... y . '+, .. , ying._. . .. . J'Y '• '·" i. . . ': p ~ . 
district's obligaiioil: to c~¢ply with tlie ti..otl'.ce'~ .ag'enClaitequii6ments related.to 
that program does not constifute·a reirrib'u.rSable·:state'inimdate.-'(Empliasis in 
origfual,l5 

. . .. ' · 

Thus, the Supreme Court held as follows: 

[W]e rejectcl~ts' ~serfloh that tli~y·ha..,ie been legally ctimpen,ed to incur ' ' 
notice and ~geii:®.cosfl; iind Qajlce·are entitled t6 rgifuburs:emerit frbfu tile state; 
based m;ep:ii(µ.p9p·the c¥~c~ that no~¥ _iµid ~·epdB. pro'Vi~ion:S .are 
mandatpcy e1epi,eiitS·of ea119_ation~relat¢<i ptograws· iri which qlaihiant& ~ave ' 
participate~ w#hout regard frfwhe_th¢,t '¢.1rjima*.'sft.prncipdtiorrlifthe ukaerly'i~g . · · 
program is voluntary or compel/~<i.· ·[EniphilBi~ ad!feil.]~~ ' .. • ' '' . ' ' . ' 

· .. , , 'r-"f(· ' !.:; ., ... '. ·'-;._;.~~; . ' .. ·, __ ', • ·~ ·1 .···-·, ' 

The Supreme Court left undecided whether. a reimi:nu~~~fo 'Sta,te 1Ilan~te ''inight be, fo~d'in · e circ~ces. s~ort of. legal compulsion-for .exariiple: iffue•state w~ttfimpose~a SUbstaiitial. 
penalty (m!i~Re11!:1e.n,~1of'. tru,;~~ funds at issa~) l;lpC>R: ~y :lC>cal ~tity,ilia.t de,cJ.4ie4 tlj; : . 
participateiriagivenprogrmn.' ·7 . ••. · · · . . · . 

The deci~iOn'9ftP~· CiliforiJ~Su:Pt~~e.CourtJnkefn High Schob{T>lst.: is n;1ev~t .. 1iiidi~· · 
. ' ,, ,((. ... .• I ~.. .(, • • ' • ' ·( \ I . • • . ..• ' ... '· 1, I ' 

reasoning;a:Ppli.~~ .~ @~/case,·: TQ~ SAAi~e q9w.t,· eX-pJ.~~~d,; ~'th~. ptop,~fl?'61JS under· ale~a.J. · 
compulsion inqli.ify is iiporl'the ~Me oftJie qJi)itji'ai).ts' patt'icipa~on futlfetliidetlymg pfogr.Bpls 
themselves."28 

· ·~V,~; based:6ii. tli~. ,S,ppr~ll;l¢ 'C9U,W~ decisi9.~, ~e pciii.miissj~n fuuSt ~~temfine if · 
the underlyizjgprogriiri:J. (in~ .c~~;,th~·~~9~sioh fo re~~t~ep~eSU#J.ptiofi~lt)le c~cer.Js an · 
industrial iiij}jfy)' is a _¥plpiitafy d.~f:iSio~. ~tJh~· I<?c:ai Iev~l qr i~ 1'e.~i:illf;C!Pmp~ll,e4; by the slli,te. ~s · 
indicated a?ove/kical agencies are riot legBlly c;ptji~ellei;l:~Y ~~~l~~:t~ disptit~a wO.t'kers' . . · ·. 
compensation case. The decision to litigate such cases is· madiHttthe local levehmd iSWithln the 
discretion o fl~~--lQcal 11.:g~cy. "Th1¥11 the emp~0yer':!l· burdento.proye tlui,tthe skin can9er is not. 
arising out of and in the qeurs~ of employment 'is also· not state-mandB.ted. , 

.. ' :•, ... ., ... 

23 Ibid. " 
24 Id. at page 743. 
25 Ibid. 
26 Id. at page 731. 
21.Jbid. e 28 Id. at page 743. 

. . : ~ ·' 

.. ·. 
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F~er, there is no evld~nce in the law or ~_the reooro_ tlia.riocal agencies are practically
compelled by the state through the imposition of a substantial penalty to disPUfe ;such ciaSes, · 
While it ipay be_ tru~ _thaqqqal_ l'lgencies, _WJ,l;ippw-~c~~g_'.9.q_~ :ftqm,, worker1(qompens~tj_9n 

_ claims as a result of the test claim legislatio~ -~ all¢g~4 ~y :Qi~. clam.+atit here,.jµcrease4 post$ _ -
alone are not detennintui:v,e _of; the issue whe.tlier theJegislaqoD, imposes a reimbursable state~ 
mandated ro am. the ·cialifottiia, sti rehili ctiUit hai '.,,,,eatcidi ruied 'iiiat evicience of p gr_ - -·---,.,-·-- --,R--"-· , I'eD.,, ______ y -- - - -
additional costs alone" -even\~b:ell tlibse106~ i -'"Ci~~d1i.6fess "' -'.b tiie'local a ·;me ' do hot -- .,.,.,.> "t< .,.,_ ··•r·,·-• _, .. --.·-··,~-l!!'O, -- .!l!i:'O:i-•·1.•- ~ .Y .. - - - g y, -
result in a reimbut,Slibl~ sfu't~~iil~dat~·_p_r~~.\hid~ af,iiq1~~Xlll B,-soo~oii _6:: _":_- , -- - - · -

,• I .• ·:~ . ,_..._.-,., • .. ~~.:J•',';.t.":•..:•· ,f•;.: ., ' ;·~(~,t·'. ."!.·. ' ., , .. I '; -

We recognize tha.t;wds m~~.in~p~~~Jy:_cl~ f,rQ!P...th~ Iaii_gdage Of the. -- ; -. _ 
~onstituJi?nal_:f!rP'V;i,Si9n, Jocal ~fitl,e~ ar€~i;wi;~ti~_¢'tq rei.tri.~1:!1'.!l,~;mt.fi;it an !
mcreased_9?sij ID.@tl~tc;1d by $~¢Ia'¥, J;i,\fto~y,,;tli_ose co~ re:w.lting from-ll:riew 
program or an incr~t\S.®iev~l.9,f!l.~~ ix:p.p0s~d 1J.poP. ther,o. by th~ ~te;29 . --

Most recently in San Diego Unified School Dist., supra, 33 Cal.4th at pages 876-877, the Cotirt 
held: . 

' -

Viewed tQg~-i;~. th~tW.P~~s.(C;'qy,i~ of I,qs_4rigel~~, s-up;a, ~3 Gaj~3d,4q,.C~ty of -
Sacran:e1'!t9~ 914pra,_ ~o c~;~~--q1/1~.4 S!tY Of:B.iqhmond.:suprq,_ q4 Pal:APP·,~tli- _ 
1190) illustrate the cµ:q~~ ~t~trriply becf!.µs~ El. .$,t~ law or ~~d~r. may . _ 
increase the cost.s'J;>91'.!l~:~¥ local,-gpv~~p,.Vn,pro_1ddf71g se7ipes; th.i.~Aqes µot 
necess~y esfuhl,i.§_h ~t ~~ I!!,w qr-order ~~tu1~,s a.ri,;iYJi:rease,d of' higher level 
of the resi.i.lting ""service to the puo4~run~~ ai,'tipl~ ~--~· s_ecti_oil 6, and -
Government Code section 17514. [IhnpbliSis in origmal] · -

·. i~- ·1~··; .:'' .:'(•' ,.; • ····h'.-: ·-;·::.~.,. ... ,;~:~ ··:.~.i.::::··',.','' ·::_._···:.'' ~~ .. -··.·•- .... ,. ·. . • !_;•: • . 

Prior TestC18im.J;)ecisioriS on-GB.ricer PreSumpfions· . . .. ,. 
. ' ~ 1 ... . - - .• ,_ . . - • . ' 

Finally, the clailiiaili poirits to tWO'-pritfr test Clhlri{deci.Sforur appi'Oving7feit:\ibfusemerit;in·cimcet 
presumption workers' ·compensation cases. In 1982, the Board of Control approved a-teiit cllilii'.!. 
on Labor C9de:S.@.P:ti,on_ ~2J2_,l, as. origirutll)' aj,4?4 by StatlJ-t_~ l~~f.1 ~~pte,+ 1~68;(F_'ir,ejighter .'s, 
Cancer Pr~~WJJPt.l.<;m). _ Th,e.p~~et~9 llll,4. $1A®tjpes autliq~ -~~cl fo~~ aa;~n~,i~~ ,eP.d fire.: . 
districts .~o ~Q~iv6, ~eimpJ!rfl~e.iitfqp~~-~~s ~ w0~~~ei:s' ¢q1:\1~~,~ponjit~$ii,i;rri:co:~~-. --
attributl,'lb~v.Ao ~abqr:C.od.i:i.se_qtjgp._$214.l~ 1,'he,,:par_a¢f:fers:and ~!lr.::li,n.~ aij9_auth9P.z~ self-

. insured loc~ ag~n~ies tp r,~ceiv~ ~jm.b~bm.~Q:tf9r $.ff _99~~..i i,hcltj.Q)P..gl,r,::gfi.1 cot#is,K~, pos.µi, in , 
defend,ing ~-il,s-~c:fion 3'.?J~,Lgl,aii;ii,~;·AA~ :~~At:c1?stfi::in6.Jµtjirig µi~~rElfC9$~ travel r,::xpeIL$es, _ 
permanent di~abWcy.,ben~-P,1$, 'lif~,p~qs~9u.11?.e~¢Pt:i!, -~~!!-th benefits~ a.na.t~P'?r:¥Y. disabi~ty 
benefits pajd,J\:>"tnll _~plqy~e or tqi;;: ~m:Rlo'yee's ,s\#.:Vivoi;-s. - - ': .. · - _ -- , .. · . · 

' '. I • • ' • ' .. • 

In 1992, the.Commission adopted astatei:ri.erit Ofdeci.Sion·approving a test clrutn,onLabor Code 
section 3212.1, as amended by,Stahites 1989, cha'pter-1111 (Cancer Presumption.:..: Peace 
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law 
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter 's Cancer -
Presumption test claim. 

However, prior Board of Control and Commission deciSions are not controlling in this case. 

29 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra, 
30 Cal.4th at page 735. · --
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.. :-,<··,jHnQe 1953, the California the Ce.lifornia.Supreµie Court~m~ld that the failure ~fa quasi
AJ.~~c~al agency to consider prior decisions on t:Q.e sBJll.e ~W~it:·is not a Vie>lation of due process 
~ ·and does not constitute an arbitrary action by the agency ... In.Weiss v. Stqte ]J()prd of. · · 

.. · ··;·,,:,~q~~lization, the plaintiffs brought mandam:us.pr9ce~~s·.iq;~eview the refusal of the State 
;.''.·:@g.ai'd of Equalization to issue an off-sale beer iiriii wincrl!~\se at their premises. Plaintiffs 

· _::,.·6!?l!.fendedthat the aqqon ofthe·poard,wi;is !ll'Qitracy.,and ~~on.a'b~~ beqa,use th~ board granted 
'i.~'.~irr.]~1.8;1' licenses.to.other bijllinesse~,inth~ p~t.. !he Ca.1U'~9j~~pie,me Court ~agree~ with.the 

•.. :'))pJ.~tiffs' con~ntion and found that the board did not ~.~'J?:~~y .. The. Court stated, m · 
;"' pertinent part, the following: · · 

[P]laintiffs argument comes down to the contention that because the board may 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem bas been 
discussed: Not only does due process permit omission of reasoned 
administrative opinions but it probably also permits substantial deviation from 
the principle. of stare decisis. Like courts, agencies may overrule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 3·1 · 

In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Commission have no precedential value. Rather, "[a]n 
agency may disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777]."32 While opinions of the Attorney General 
are not binding, they are entitled to great weight. 33 . e Moreover, the merits of a claim brought unde~ article XIll B, secti~n 6 of the California 

. Constitution, must be anill:fzed individually. Commission decisions under article XIll B, 
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the 
Constitution and the statutory language of the test claim statute, and does not apply section 6 as 
an equitable remedy. 34 The analysis in this case complies with these principles, particularly 
when recognizing the recent California Supreme Court statements on the issue of voluntary 
versus compulsory programs -- direction that the Commission must now follow. In addition, the 
Commission followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer presumption statutes.35 . 

30 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777. 
31 Id. at page 776. 
32 

72 Opinions of the California Attorney General 173, 178, fu.2 (1989). 
33 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227. 
M if S . Cityo an Jose, supra, 45 Cal.App.4that.1816-1817; County of Sonoma, supra, 84 
Cal.App.4th 1264, 1280-1281. 
35 

Test claim Cancer Presumption/or Law Enforcement and Firefighters (Ol-TC-19) was denied 
A at the May 27, 2004 Commission bearing, and Cancer Presumption (K-14) (02-TC-15) was 
W' denied at the July 29, _2004 Commission bearing. 
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- . 
Accordingly, Staff finds that the tesfciaim legislation is not subject to article XIII B, section 6 .of . 
the California Constitllt:ion because the legislation dbes· not mandate ·a new progriun or higher 
level of service on_locEil agencies. ·. · · · · · · 

• · I • •' Jr • • .'~ • ' -- •,j ' • ' • J 

. . , · , ·, CON:CLUSION 
' . 

Staff concl1icles that Labor Code sectic?n' 3212.111 aS add~d by Stattites 2001, chapter 846, iS not 
subject to article XIII~; _secti.on·6· 6;£the CBlifomia Constitution becal.tse it does not mandate a · 
new program or higher tevei of service'·ori focal agencies. · ·. · . 

.I , 

. : ~ 
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Vote: 
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THIRD READING 

AB 663 
Vargas (D), et al 
.B/31/01 in Senate 
21 

S·ENATE LABOR & INDUSTRIAL RELATIONS COMMITTEE 5-3, 
6/27/01 

AYES: Alarcon, Figueroa, Kuehl, Polanco,. Romero 
NOES: Margett, MoClintock, Oller 

SENATE APPROPRIATIONS COMMITTEE ·8-4, .9/6/01 
AYES: Alpert,·· Bowen·, Burton, Escutia, Karnette, Murray, 

Perata, Speier 
NOES: Battin, Johanneseen, .McPherson, Pocichigian 

ASSEMBLY FLOOR · 53-14, 6/5/01 - See.last page for yote 

SUBJECT 

SOURCE 
Legislative 

Workers' compensation: lifeguards 

California Independent Public Employees· 

Council 

I 
I 
I 
I 

DIGEST . . . . This bill creates a disputable p:teslllilption that 
skiI\ -Cancer developing or manifesting itself with respect 
to specified lifeguards arise.a out of and in the course of 
employment. · 

ANALYSIS If specified public safety personnel (peace 
officers and firefighters) suffer a hernia, heart trouble, 

CONTINUED 
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pneumonia, cancer, tuberculosis, hepatitis, or meningitis, 
the ··injury or illness .t:s· presuiried· t'o· be compensable if the 
problem develops or manifests itself -d.ur'Ing "a per.fod: 0bf · · 
service by the worker. Other evidence. ma':/ cohtrd;ert fhe 
presumption. If not controverted, the .. Workers'
Compensation Appeals Board: is .bound"to find that ''the· injury 
or illness "arose out of and in the course of employment." 
Thus, it becomes· compensable. · ... · · 

These presumptions apply to, among others, full or 
part-time law enforcement personnei!employed by a sheriff 
or a police department and firefighters employed by any 
city, county or district fire departments. The 
presumptions do not· apply to employees whose princ'ipal 
duties are clerical and clearly do not fall within the 
scope of active law enforcement or firefighting duties. 
Generally, th~ presumptions extend to a p_eriod beyond 
employment equaling three months for each year of service, 
but not more than five years. 

. _ .. ' . . . .. ~ . .;. -' '. 

This bill: 

!.Provides, with respect to active lifeguards employed by a 
city, county, city and county, district, er other public 
or municipal corporation or politi9al subdivision, and 
active state lifeguards empi6yect:·By the ',St;ftei De:P.arotment 
of. Par·ks. aii.d Recreation, the' terin· "injury;·"_. in:dludeis skin' 
cancer that develops and manifests itself during. the 
period of the lifeguard's employment. . ~· . 

The compensation awarded for· this injtiry incl.udes full' · 
hospital, surgical, and medical treatment, disability 
indemnity, and death benefits, as provided by the 
provisions of this' divisi·oi;f,"· · 

2, Provides" that the 'skin cancer so· dev·eloping or · ~ 
manifesting itself shall be presumed-to arise out of and· 
in the course of the employment. 

This presumption is disputable and may _b_e controverte_g . .bY 
other evidence, but unl'ess sci'oc:irit'rovert~d,· the appeal'!3: 
boarct· shall• firid• in acoord·ari'dei ·wrth it. Thia. pre'auniptiori 
shall' be.: extended to "a lifeguard following"terinination 'of 
service for a period of three calendar months for each 
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full year of the requ:i;.site ·service, but not to exceed 60 
months in any circums1;.·ance commencing with the last date 
actually worked in. the_.specified capacity. . , .. ,.• ,•, .. 

. . . ~:;i ·-

Skin cancer so d~:;;:~'l!9M0ng or manifes.ting itself in these 
cases shall not be 'attributed to any disease existing · 
prior to that development or manifestation. 

3.Provides that the bill applies only to lifeguards 
employed for more than three consecutive months in a 
calendar year. 

Comments 

Skin c.ancer is a malignant. growth on the skin. The skin 
has two main layers and several types of cells. The top 
layer of skin is ca1led epidermis. It contains the 
following three types of cells: (1) flat, scaly cells on 
the surface called squamous cells, (2) round cells called' 
basal cells, and (3) cells called'melanocytes, which give 
skin its color. The most common skin canc·ers· a:re basal 
cell cancer and squamous cell cancer. Melanoma is a 
disease in which cancer (malignant) cells are found in 
melanocytes. Melanoma is sometimes called cutaneous 
melanoma or· malignant melanoma. Melanoma is a more serious 
type of cancer than the more common skin cancers, basal 
cell cancer or squamous cell ca'ficer. Sunburn and 
ultraviolet light can damage the skin,. qnd this damage. can 
lead to skin cancer. People with fair skin, with a 
northern European heritage appear to·be.more susceptible. 

Prior Legislation 

SB 424 (Burton) --. lower back impairment presumption for 
certain law· enforcement personnel. 

SB. ll'.76' (M.aohado and Burton) -- extends the cancer· 
presumption to specified peace officers. 

SB 1222 (Romero) -- ·creates a hernia, he·art tl;ouble,. 
pneumonia, 'tuberculosis, meningitis,, and hepatitis· 
presumption ·for certain members of the State Department of 
Corrections, the State Department of the Youth Authority, 
and specified peace officers. 

143 



AB 663 
.page 4 

FISCAL EFFECT 
Local.: No 

Appropriation: No Fiscal Com. : Yes 

The estimates for increased claims for Workers' 
Compensation from state employees that would result from 
the extended presumptions are linknowri, but potentially 
significant. Local estimates range from $2 million to $6 
million per year. 

The state is not insured and pays Workers' Compensation 
claims directly. 

SUPPORT (Verified 9/4/01) 

California Independent Public Employees:. Legislative Council 
(source) 
California Applicants' Attorneys Association 
California Labor Federation, AFL-CIO 
California State· Firefighters' Association' 
Los Angeles· County Lifeguard Association 
Peace Officers Research Association of California 

OPPOSITION. (Verified 9/4/01) 

California Association of Recreation and 
California Special Districts Association 
California State Association of Counties· 
California.Taxpayers' Associati9n 
League of California· Cities 
Los Angeles County ·Board of Supervisors 

Pa:t-k District's 

ARGUMENTS IN SUPPORT The California Independent Public 
Employees Legislative council (Council) is the sponso·r of 
this bill and seeks·to provide parity for local and state·· 
government lifeguards with local and state firefighters and 
peace officers who are covered by various presumptions. 
The Council states that lifeguards work in'enviroriments and 
respond to situations that are hazardous· .and provide 
exposure to ultraviolet rays, chemical spills, contaminated 
water, and transmission of infected blood and tissues. The 
Council.states ·that the City of San Diego there have been. 
30 industrial, disability retirements since 1985, and. 
one-third· of t_hose were due to skin cancer and another 
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third to back injuries. 

California's lifeguards annually perform more than.12,000 
swimmer rescues, 6,000 medical ·aides, swift water and flood 
rescues, technical cliff rescues and the f.~lJ. ranll'e·, ?f. +,aw. 
enforcement duties. Despite this·, lifeguards are n6t' · . 

. ·. awaz:ge,d the )la,In.e p;,:gt;ect;ion as. pea.c;:e. qffic;:ers. under. 
" WOrK.e:i:' 1 S Comj;:lep.sa;_t{o!) law .. . . .. 

ARGUMENTS; ;IN·.-_Qp.p_osMI.T10N;;; .:;:. T}Je "i~agl?-~_ .... q~,. 9alif~:C-n:i-:~· Cities_. 
an.ct 1;.he ca),'j,fO'j;);'il~, .s~·ate, As~ociatiqn,of .co.untfefl: (C8AC) . 
oppose this bill because it creates a process under which a. 
lifeguard can claim workers' compensation benefits based on 

. a preamipt±ve injury. It· is ±inpossibl·e to diSprove that an. 
"injury," as defined in this bill, developed ruing the 
course of: one! s lifeguarding duties and subj acts the public: 
agenay to aostly alaims that have no job aausation. 
Further; do the lifeguards that desire to be included iri. 
this bill have higher inaident rates for these conditions? 
Finally, the League of California Cities and CSAC believe 

·that. ·proponents of·· this bi11 · shdll.'.l:d· demonstrate through 
reliable medical and statistical studies that this 
presumption· iB warranted. 

ASSEMBLY FLOOR 
AYE~,j. f\4.g;B.i,1!\i;r :.11,rcpp.er;. Calderon, Canciamilla, ·cardenas, 

car§.oza; cha:ri, Chavez, Chu, Cogdill, Cohn, Corbett, 
Corf ea., Diaz·, · Dutra,· -Firebaugh,· Florez, Frommer, . 
Goldberg, ,Haviae, Horton, Jackson, Keeley, Kehoe, Korab:, 
La S'u'er, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Migden, Nakano, Nation, Negrete McLeod, Oropeza, Robert 
Pacheco,· Papan, Pavley,- Pescetti, Reyes; Salinas, 
Shelley, Simitian, Steiriberg, Strom-Martin, Thomson, 
Vargas·,., Wayne, Wesson, Wiggins, Wright, Hertzberg 

NOES: Aanestad, Ashburn, Bogh, Briggs, Daucher, Dickerson, 
Harman,. Hollirigsworth, Kelley, Leslie, Matthews, Rod 
Pacheao, Runner, Wyman 

NC: cm . 9/7/01 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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EXHIBITF 

RECE 
.;i . :·;.~'.- . ...!::• •. (:": ~ 

RESPONSE TO DRAFT STAFF ANAL s1Sl.~T 1 s.,~IJCJ4 .. · . . . ·· . , . . ..... CCOMMISSIONON 
Qh!ipter84~, Statµtes of20Q1 ,, ... -~!AJE~NDATES 
·Labo~ Cod~·Sectj.on 321i..~_11 :·>it~.t:· ... 

,, . Claim.no. CSM~.Dl-TC,27 · ., '·" 
. >···~· 

Skin Cancer Presumption for Lifeguards 

INTRODUCTION: ;.'. 

Test claimant'the City of Newport Beach submits the following in response to the Draft . 
Staff Analysis iss:ued by Commission staff on September' 28, 2004. A.single issue was 
raised in the Draft Staff Analysis. But, Staff's coBclusibns ·were based on inaccuracies 
arid improper reasoning. Test claimant Wishes to set theTecord straight. 

. ··.· 

Is the test claim legislation subject to article XIIIB, section 6 of the California · ... 
Constitutioi:i'/.··· · •· .·'.''. 

.. •:. 
... ··.•· ,·· ~ ' ' •' ~ I 

Staff 81¥Wers the above question in the negative concluding that there is no reimbursable· 
state mandate;, Staff arrives at this erroneous conclusion through: a· contorted· reading ·of · 
the statute ·in question, ·an• imptoper r. reliance ·on ·inapplicable case law , and without 
following the recent, analysis set forth~by the California Supreme Court. . -

=·: .-.; 

Background 
;t •. . , 

Before jumping into the legal question at hand, a review of the dynamics of a lawsuit is in 
order. In·general; the plaintiff files the lawsuit and.the•plaintiffhas·the burden ofproof, .. 

· that is, the plaintiff must prove ·the elements of the allegation.S, · For example;• 'in a case 
about a ·traffic· collision, the plaintiff must prove thaf he was injured; 'the extent. of his · 
injury· and that the.·defendaritcaused his injury~'· In the workers' compensatibn arena; the·· 
plaintiff worker, called' the applicant; must prove that·he was injured, the· extent of·his · 
injury and the injury arose out of,emplqyment and w.as in the course of:emplaYn:ient; the·· 
shorthand for which is AOE/COE. Depending on the injury, the AOE/COE portion of 
the claim can be fough to prove. · If the applicant was;:at work and someone drops ~·heavy 
box o_n his foot; .the,causal connection··between the.injury and what ·happened at.work is-
clear. On the other hand, if the applicant ·develops skin- cancer· during· his employment 
trying to tie that skin cancer bapk to the Workplace can be impossible. · 

·;. i 
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Analysis _ . ,. __ 
-..:::' . :.~~:':?ill~ . .\._·;·.;,··: ... -.. ~~~:~. 

1. The Statute Sets Forth a Clear Maridate 
- ··" 

- ,.~ ·-. ... ,I"· . : ; . ,. • ' . . ••. - •. ' : 

The stafu~~.~~ fs1~e,'.i~.~apor Code s~ctlort 32i2:·11 whlch state~: fh p~~~t part: -
•• , - ' ••• tf"1.';..;-'. ... . . 

• ~. ,tj •• · -:t .. - "'i'. - .• ~·~~.. . 

<·:<'>:. Skiff caiicer so· developing or triamfestirig itself shall be presumed to 
arise out of and in the co\Irse of'.the eriiplOyment. · This pi:esumption 
is disputable and may be· controverted by other evidence, but unless 
so controverted, the appeals board shall find in accordance with it. 
(Emphasis added.) --;··· ' · 

This statute addresses the problem of putting the burden on the applicant to prove the 
origin of the skin cancer: · It operates by placing the burden on the employer to disprove 
that the skin cancer is work related. Under this statute, then, the AOE/COE portion of the 
applicant's' cla.ini. is assumed ·llS a-matter, of law and the applicant need o:nly prove that he: 
was injured and the e~tent of his irijury, The presumption in the applicant's favor· 
increases ·the likelihood: that his claim will re8ult iri money payments from his employer 
as well as full coverage··ef bis medical costs. The greater ,the number of successful. -
applicants; the more the employer will pay in workers' compensation benefits. Thu~ the. 
new program or higher level of service lies in the creation of the presumption. , , . 

The language. is clear: "Skin cancer so developing or manifesting itself,filtalbb'e· · . , , 
presumed to arise. out of and in the course of the employment." The use of the:tepn' · · 
"shalr denotes 8,,m.andafod·acti;vity., 'Thus•_rtherpreslililption is· mandated. With jusfatliat ··· 
sentence alone; the state.created'. a mandated.higher Ievel of service by ensuring that more -· 
injured 'lifeguards could avail th~selves of monies.·through· workers' compen.Sation 

. claims. Staff ignores this clear :statement ·of a mandate and skips ahead to the rest of1:he 
statute. Ignoring the plain statement of law does not ma}ce. it go away .. Moreover, trying 
to characterize this sentence as somehow optional demonstrates a callous disregard for , 
the intent of the Legislature as evidenced by the use of the word "shall". 

' ''i !")• 

The second sentence is a inereu1:estatement of law: '·'This presumption is' dis1mtable and c 

may be controverted by other evidence;'but unless:so controverted,: the appeals board, 
shall find in accordance with it'' _ There are; ,withuicthe. law, two kinds of presumptions:·. 
those that can: be rehµtted and those 'that cannot This simply defines the prestimption as · 
rebuttable :and· notes the current law on rebuttable presumptions. Staff finds within this 
sentence the talisman that makes the entire statute optional. . . -

In any legal.action; there ii.re a number of optional activities. First; the plaintiff .or, in the 
case ofworkers' compensation, the applicant does not have to file an action. There is no 
law·that says that an injured·party mi.J.st, sue:' But, if cine wants to avail ·themselves of the 
legal system and be compensated for damages ·the fili.1ig of a laws~it is necessary. 
Second, there is no requirement to defend oneself, But,. for those who fail to defen<l: they 
cannot avoid or mitigate their damages. An employer who fails to defend will be 
required to pay out compensation on all claims - even fraudulent claims. To read this 
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section as Staff has is .. w believe that the Legislature intended employers to pay -for 
fraudulent claims. But~the California Supreme Court bas recently chided those who 
would embark on such:"frivolous arguments that yield Alice~Through-the Looking-Glass 
results, as discussed'beJ()W.· . 

. ~--~!·:~~-·i.>r. 
2. Staff Fails to Apply Rules of Statutoty Construction 

. 1,; ; 

.~·· 

Although Staff cites ti;r;th.e rules of statutory construction in its Analysis, it fails to· apply 
them to · the plain language of the statute. Staff states, ''Under rules of· statutory 
construction, when the statutory language· is plain, as the statute is here, the court is 
required to -enforce that statute according. to its terms'' citing to and· quoting from a 
number of cases. Let us then look at the statute's language: "Skin cancer so developing 
or manifesting itSelf shall be ·presumed to arise out of and in the course of the. 
employment'' .The language.could not be more plainnor the mandate more obvious .. A
legii.l presumption is created that mahdates a finding by the administrative law judge -
which results in a number of lifeguards obtaining money from employers that they would 
not have been able to. get without the presumption. It's that simple. Local government is 
now required to pay out on claims thatit would not have in 2000. This is a new program 
or higher level of service under article XlII B, section 6. 

;·. ' ·!· 

-Instead of i;eading. the plain language of the :statut-e· land applying the rules of statutory •: .-._ · . -. . . , . 
. construction";properly,- Staff desjierately grasps'1•.0nto,,the·' word "mayl' iri .the sectmd:. >_·,~ · f'! ,,,.,.•1·;: 
sente~cf'aiid relegates the entire' statute .to. mandate: obliyion by labeling it voluntary'1 ' .. : .;.;: . . . 

. Stafffi"elies.·on City. of Merced v. State of California1 .to showithatihe :presumption is.nob: :. ·· ·;,,,, · · · 
tnandateJ .. "Staffhas misinterpreted the"case and :its:appli'cability: The City. of Mereed ·1-;·: · 

involved: a statute2 which basically·said thatwhen·the city:.opts to acquire.property by 
emment domain, the .city had to pay for loss of goodwill: ;The city Used eminent domain 
to acquire property and then filed a test claim for reimbursement.of the cost of goodWil1:3 

On appeal, the court pointed out that the use of emment domain was optional: The city 
could have used other ineans to obtain the property.4 Since the city could have avo_ided 
the costs by using another means to obtain the property, there was .no mandate.· 

Staff argues that the rule of law 'fyom City of Merced should apply to this ·test claim 
pointing to the word "may" in the statute .. The error in this rea8oning is that the word 
"may" stands in regard to the option for the employer to raise a defense. The creation of 
the mandate ' lies in' the. word "shall" which relates to the presumption. To further 
illustrate, the '.application. of the rule of law works· like this: .. The city of Merced could 
have bought the property out right and could have avoided the application of the statute 
regarding goodwill. What can the local government employer do in this case to avoid 
that statute?· -. Staff asserts •that: the answer· has to do with the option for the employer to 
defend itself. So, can itbe said that the employer who does not defend itself avoids the 

;~...,. • '•. I , • ., , 

I (1984) 153 Cal.App.3d 777. 
2 Code of Civil Procedure § 1263 .510 
3 . 

Id. at p. 780. 
4 Id. at p. 783. 
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starute? No. That employer risks paying our on fraudulent· or improper clalliis and may 
save some defense costs, but cannot avoid· the presumption in favor· of the· employee 

" ~ie!lted iIJ the statute. ··So, then can it: be said that the .employer· wllo does defend itself · 
avoids the statute? No. That employer may have higher defense: costs and reduces its 

. risk of paying out on fraudulent or improper claims, but cannot avoid the presumption in 
favor of the employee created in the s;tatu,te. Clearly, tlie presUmpti9)1 is triggered by the 
filing of the claim by the applicant and cannot be avoided by any action of the local 
gm(emment employer. The employer is left to pursue the course of. action that is most 
fiscally sound-based omthe facts ·in each case. 

3. ·Staff Fails fo Follow Guidelines Set Forth by the California Supreme' Court 

Staff attempts to explain away the different results between:the Cancer Presumption test 
claim heard· in· 1992 and the Cancer P.resumption test claim heard earlier this year by 
citing to recent Supreme Court decisioris. And·yet,. Staff fails to look to the most recent 
Supreme Court decision for guidance. · · 

Inexplicably, Staff fails to cite or follow the recent direction given by the .California 
Supreme Court in San Diego Unified School District v. Comm'ission on State Mandates; 5 

In that case, the Court did something unusual and therefore noteworthy. Usually, 
statements .made by the. Court that: are not part·of the. analysis ·that .leads to the holding of . · · . 
:the ·case areJcli.lleii:. dicta and they hold·, no· precedentivil.lue.;., · Itl· this _case, howe:Ver·, the.· .. ::--·., : .... '· : :. : ·. · .... 
Court goes ;to e~treme. len.gth to do what could have beeri ;done•ifr a footnote.· In looking· · · ,. · : ·A 
at discretionary expulsions;· the Court· opts not tC!l apply'r,:.the,,•City ·of Merced. 6

· This· :i:,i· ' .., 
decision is;, in.· and: of itself, of· interest because the: '.Ca.Se ;ih:at .excludes alL·voluntaty: . : . ' 
activity from being a mandate·would seeril fo.be an:.obvious choice for the Court. But 
then Court does more thari not apj)ly ·the ca.Se: It launches into a· long discussion on ·how 
unbridled application ofCityofMerced can. lead to ·ridiculous results: 

The District and 'amici · curiae on· its behalf (consistently with .the 
opinion of the Court of Appeal below) argue that the holding1o:f City. 
of Merced, supra, 153 Cal.App.3d 777, should not be extended to 

· apply. to situatioiui beyond the context presented in that case and in 
Kern High.School Dist.; supra, 30 Cal.4th· 727., The. District and · · 
amici cilriae" note that · although . a.tly particular expulsion 

. recommendation may be discretionary, as a •practical matter it is .. 
inevitable that . some .school expulsions . will occur in the 
admirii.stration of any public ·school program. 

· Upon reflection; we agree with the District and• amici curiae that 
. there is reason t<:i question an extension of•;the holding of· City of 
Merced so as to preclude reimbursement under article XIII B,_ 
section 6 of the state Constitution and Government Code section 

5 (2004) 33 Cal.4th 859; [16 Cal.Rptr.3d 466]. 
6 16 Cal.Rptr.3d at 486. 
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17514, whenever an entity makes an initial discretionary decision 
that in_ turn triggers mandated costs. Indeed, it would appear that 
under a strict application of the language -in City ofMerced,. public 
entities would be denied reimbursement for state-mandated costs in . ' . . 
apparent contravention of, th~; -intent underlying artiele XIII B, 
section 6 of the state Constitution and Government Code section 
17514 and contrary to past decisions in which it has been established 
that reimbursement was in fact proper. For example, as explained 
above, in Carmel Valley, supra, 190 Cal.App.3d 521, an executive 
order reqUiring that county firefighters be provided with protective 
clothing and safety equipment was found to create a reimbursable 
state mandate for the added costs of such clothing and equipment. 
(Id., atpp. 537-538.) The court in Carmel Valley apparently did not. 
contemplate that reimbursement would be foreclosed in that setting 
merely because a local agency possessed discretion concerning how 
many firefighters it would employ - and hence, in that sense, could 
control or perhaps even avoid the extra costs to which it would be 
subjected. Yet, under a strict application of the rule gleaned from 
City of Merced, supra, 153 Cal.App.3d 777, such costs would not be 
reimbursable for the simple reason that the local- agency's decision 
to employ fuefighters involves an exercise of discretiqn concerning, 
for example; :how many' firefighters: are needed ·to' be -employed; etc. -
We find· it· doubtful, ~at :the voters -who enactedc:article XDI. B, 
section 60 ·or the Legislature. that adopted Governm,ent Code .section 
17_5 l 4; intended that result, -and hence we are reluctant to endorse, in 

- this case, an application of the rule of City. of Merced that might lead 
to such a result. 7 -

This section represents a good deal of direction from the Court to be dismissed as mere 
dicta. Clearly, the Court is cautioning those who would apply City of Merced without 
regard to the end result. Unfortunately, it is also clear that misapplying City of Merced is 
exactly what Staff is attempting to do. 

In the instant case, Staff argues that local government employers need not mount a 
defense in workers' compensation actions. Yet, the Court calls for well-reasoned 
application of the rule of law: "under a strict application of the rule gleaned from City of 
Merced, supra, 153 Cal.App.3d 777, such costs would not be reimbursable for the simple 
reason that the local agency's decision to employ :firefighters" - or in our case, 
mounting a defense - "involves an exercise of discretion.... We find it doubtful that the 
voters who enacted article XIlI B, section 6, or the Legislature that adopted Government 
Code section 17514, intended that result .... " Test claimant concurs. 

1 Id. at 485-486. 
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CONCLUSION: 

Based- on the preceding arguments, test claimant urges the Commission to find that the 
presumption contained ·in:<.·Labor Code ·section -·3211.11 creates a reimbursable sta:te · 
mandate under ArticleXIIIB, section 6 of the California Constitution. 

. •. ; I ., .~ .. : . 

l :. · .. ···· ,.;· 

'. :o:.:.:f·"··· .. :;· . .-·; ": •' .. , 
' '.,; fl,:,~~ ' ',,,.. •·I•' . ' 

~ .) '· : ·.··.~ :.·;\• '· .: . 

. : :• :.··. . . 

·,.,, 
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CERTIFICATION , 

I declare under penalty of perjury under the laws of the Statf:i .of California that the 
statements made in this document are true and correct, except as. to those matters stated 
upon informa,tion and beli~f and as to those matters, I believe thep;i to be tru,e. 

Executed this ~ day of October, 2004, at Newport Beach, Califo~a, by: 

a{ 

.. - :., ' . 

. •, . 
. . ... . . 

'·.,.. . \ . ' ~ . ....... •• ·'. H .- : ' ' I ~~ ,: t t.~ 
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PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: ,.~:;c.;:::i:";i: 
" 

I am a resident of the Co'urity of Sacrameiito, and I am over the age of 18 years and not a 
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000, 
Sacramento, CA 95841. · · 

On October 15, 2004, I served: 

RESPONSE TO DRAFT STAFF ANALYSIS 
-······· ............. ·· .. . 

. Chapter 846, Sfatl.i.tes of2001 
Labor Code Section 3212.11 
Claim no. CSM-01-TC-27 

Skin Cancer Presumption for Lifeguards 

by placing a true copy thereof in an envelope addressed to each of the persons listed on 
the mailing list attached hereto, and by sealing and depositing said envelope in the United 
States mail at Sacramento, California, with postage thereon fully prepaid. 

I declare under· penalty of perjury under the laws of the State of California that the 
foregoing is true and correct, and that this declaration was executed this 15th day·of 
October, 2004, at Sacramento, California. 
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Legislative Analyst's Office 
Attention: Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Mr. William Ashby- · _ 
State Controller's O:ffiee 
Division of Accotfufi'iig:& Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Glenn Haas, Bureau Chief 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

·' 

Ms. Jennifer Osborn, Principal Program Budget Analyst 
Department of Finance 
915 L Street 
Sacramento, CA 95814 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. George P. Parisotto, Esq. 
Industrial Relations Counsel 
P.O. Box 420603 
San Francisco, CA 94142-0603 

Chuck Cake, Acting Director 
Dei)artment of Industrial Relation.S 
455 Golden Gate Avenue, 10th Floor 
San Francisco, CA 94102 

Ms. Carol Berg 
Education Mandated Cost Network · 
1121 L Street; Suite 1060 
Sacramento, CA 95814 
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Mr. Keith B. Peterson, President 
' ·. Six Ten and Associates 

5252 Balboa Avenue; Suite 807 
San Diego, CA 92117 

· Mr. Ernie Silva 
· l.eague Of California Cities 

1400 K Street 
Sacramento, CA 95815 

Director 
Department of Parks and Recreation 
1416 Ninth Street 
Sacramento, CA 94296 

_,.. 
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EXHIBIT G 
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~"~~f-.f:~.' .. 

October 18, 2004 

Ms.· Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
SaCr<!JTlE.lDtO, QA ~!?.e14. 

Dear Ms Higashi: 

OCT 2 0 .2004 
COMMISSION ON 

• STATE MANDATES 

As requested in·your letter of-September 28, 2004, the Department of Flnance:has reviewed the 
draft of the staff analysis of the test claim submitted by the City of Newport Beach (claimant) 
asking the Commission to determine whether specified costs incurred under Chapter 846, 
Statutes of 2001(AB663,.Vargas), are reimbursable state mandated costs (Claim No. CSM-01-
TC-027 "Skin Cancer Presumption for Lifeguards"). Commencing with page one, of the test 
claim, claimant has identified the following new duty; which It asserts are reimbursable state 
mandates: 

• Creates a new compensable Injury 

As the result of our review of the draft of the Commission's staff analysis, including new 
information we were not previously aware of (the Weiss v. State Board of Equalization [1953] 
court case) we have the following conclusions: 

• We withdraw our former conclusion that the statute{s}, as amended by the test claim 
legislation, may have resulted iri a new state mandated program. 

• Further, we concur with the draft staff analysis that the legislation does not mandate a new 
program or higher level of service on local agencies. 

A complete estimate of mandated costs was not identified during the deliberation of the test 
claim· 1eglslatlon. 

As required by the Commission's regulations,.we are including a "Proof of Service" indicating 
that the parties included on the malling list which accompanied your April 13, 2004 letter have 
been provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, lnteragency Mail Service. 
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If you have any questions regarding this letter, please contact Jennifer Osborn, Principal 
Program Budget Analyst at (916) 445-8913 or Jesse McGuinn, state mandates claims 
coordinator for the Department of Finance, at (916) 445-8913. 

Sincerely, 

~- ~) 
Nona Martinez· · · /' 
Assistant Program Budget Mai ger 

Attachments 
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Attachment A e DECLARATION OF JENNIFER OSBORN 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-019 

~-4-.:. 

,·... " 

1. l am·curtently employed'.bytheState ofCailfo.mla,·[l)epartment of Finance·(Flnance); am· 
familiar with the duties of Finance, and am authorized to make this declaration on behalf:t.i?:c· ··· 
of Finance. 

1.·. ~ ·. ·.· ........ -
2. we· concur that.the Chapter No; 846, Statutes of 2001, (AB 663) sections relevant to this· 

·claim are accurately quoted. In the'.testcla!m submitted tiy claimants and, therefore, we 
do not•restate·tham·in this declaration·.".· · ... ·. · · · < . · 

:.· · ... -, .. ' ··' 

I certify under penalty of perjury that the facts set forth in the foregoing are true ahCI correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. · 

.. ·.-

.... ' 

'" 

. _·;·-·. 

I. 

. . . ' . 

at Sacrdinento, CA Jennifer Osborn 
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PROOF OF SERVICE 

Test Claim Name: Cancer Presumption for Law Enforcement.and Firefighters 
· Test Claim Number: CSM-01-TC-027 .. ·: !.'"'· 

I, the undersigned, declare as follows: . _ 
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Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GRISWOLD; Petitioner and 

Respondent, 
v. 

FRANCIS V. SEE, Objector and Appellant. 

No. 8087881. 

Supreme Court of California 

June 21, 2001. 

SUMMARY 

After an individual died intestate, his wife, as 
administrator of the estate, filed a petition for fmal 
distribution. Based on a 1941 judgment in a bastardy 
proceeding in Ohio, in which the decedent's 
biological father had confessed paternity, an heir 
finder who bad obtained an assignment of partial 
interest in the estate from the decedent's half siblings 
filed objections. The biological father had died before 
the decedent, leaving two children from his 
subsequent marriage. The father bad never told his 
subsequent children about the .decedent, but he had 
paid court-ordered child support for the decedent 
until· he was 18 years old. The probate court denied 
the heir finder's petition to detennine entitlement, 
finding that be .bad not demonstrated that the father 
was the decedent's natural parent pursuant to Prob. 
Code, § 6453, or that the father had acknowledged 
the decedent as his child pursuant to Prob. Code, § 
6452, which bars a natural parent or a relative of that 
parent from inheriting through a child born out of 
wedlock on the basis of the parent/child relationship 
unless the parent or relative acknowledged the child 
and contributed to the support or care of the child. 
(Superior Court of Santa Barbara County, No. 
8216236, Thomas Pearce Anderle, Judge.) The Court 
of Appeal, Second Dist., Div. Six, No. 8128933, 
reversed. 

The Supreme Court affirmed the judgment of the 
Court of Appeal. The court held that, since the father 
had acknowledged the decedent as his child and 
contributed to his support, the decedent's half siblings 
were not subject to the restrictions of Prob. Code, § 
6452. Although no statutory definition of 
"acknowledge" appears in Prob, Code, § 6452, the 
word's common meaning is: to admit to be true or as 

stated; to confess. Since the decedent's father had 
confessed paternity in the l ?41 bastardy proceeding, 
he he.d acknowledged the decedent under the pie.in 
terms of the statute. The court also held that the 1941 
Ohio judgment established the decedent's biological 
father as his natural parent for purposes of intestate 
succession under Prob. Code, § 6453, subd. (b). 
Since the identical issue was presented both in the 
Ohio· proceeding and in this California proceeding, 
the Ohio proceeding bound the parties *905 in this 
proceeding. (Opinion by Baxter, J., with George, C. 
J., Kennard, Werdegar, and Chin, JJ., concurring. 
Concurring opinion by Brown, I. (seep. 925).)· 

HEAD NOTES 

Classified to California Digest of Official Reports 

· (~ .& !Q, 1J!) Parent and Child § 18--Parentage of 
Children-- Inheritance Rights--Parent's 
Acknowledgement of Child Born Out of 
Wedlock:Descent and Distribution § 3--Persons 
Who Take-Half Siblings of Decedent. 
In a proceeding to detennine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent were precluded by Prob. 
Code, § 6452, from sharing in the intestate estate. 
Section 6452 bars a natural parent or a relative of that 
parent from inheriting through a child born out of 
wedlock unless the parent or relative acknowledged 
the child and contributed to that child's support or 
care. The decedent's biological father had paid court
ordered child support for the decedent until he was 18 
years old. Although no statutory definition of 
"acknowledge" appears in § 6452, the word's 
common meaning is: to admit to be true or as stated; 
to confess. Since the decedent's father had appeared· 
in a 1941 bastardy proceeding in another state, where 
he confessed paternity, he had acknowledged the 
decedent under the plain terms of § 6452. Further, 
even though the father had not had contact with the 
decedent and had not told his other children about 
him, the record disclosed no evidence that he 
disavowed paternity to anyone with knowledge of the 
circumstances. Neither the language nor the history 
of § 6452 evinces a clear intent to make inheritance 
contingent upon the decedent's awareness of the 
relatives who claim an inheritance right. 

[See 12 Wilkin, Summary of Cal. Law (9th ed. 1990) 
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Wills and Probate,§§ 153, 153A, 153B.] 

(6.) Statutes § 29-Construction--Language--
Legislative Intent. 
In statutory construction cases, a court's fundamental 
task is to ascertain the intent of the lawmakers so as 
to effectuate the purpose of the statute. A court 
begins by examining the statutory· language, giving 
the words their usual and ordinary meaning. If the 
temlS of the statute are unambiguous, the court 
presumes the lawmakers meant what they said, and 
the plain meaning of the language governs. If there· is 
ambiguity, however, the court may then look to· 
extrinsic sources, including the *906 ostensible 
objects to be achieved and the legislative history. In 
such cases, the court selects ·the construction that 
comports most closely with the apparent intent of the 
Legislature, with a view to promoting rather than 
defeating the general purpose of the statute, and 

· avoids. an interpretation that would lead to absurd 
consequences. 

GD Statutes .§ 46--Construction--Presumptions-
Legislative Intent--Judicial Construction of Certain 
Language. 
When legislation bas been judicially construed and a 

subsequent: statute on the same or an analogous 
subject uses identical or substantially similar 
language, a court may presume that the Legislature 
intended the same construction, unless a contrary 
intent clearly appears. 

® Statutes § 20--Construction--Judicial Function. 
A court may not, under the gUise of interpretation, 
insert qualifying provisions not included in a statute. 

(~ lli Parent and Child § 18--Parentage of 
Children--Inheritance Rights--Determination of 
Natural Parent of Child Born Out of 
Wedlock:Descent and Distribution § 3--Persons 
Who Take-Half Siblings ofDecedent. 
In a proceeding to determine entitlement to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent, wlio had been born out 
of wedlock, were precluded by Prob. Code, § 6453 
(only "natural parent" or relative can inherit through 
intestate child), from sharing in the intestate estate. 
Prob. Code, § 6453, subd. (b), provides that a natural 
parent and child relationship may be established 
through Fam. Code, § 7630, subd. (c), if a court 
order declaring paternity was entered during the 
father's lifetime. The decedenrs father bad appeared 
in a 1941 bastardy proceeding in Ohio, where he 
confessed paternity. If a valid judgment of paternity 
is rendered in Ohio, it generally is binding on 

California courts if Ohio bad jurisdiction over the 
parties and the subject matter, and the parties were 
given reasonable notice and an opportunity _to be 
heard. Since the Ohio bas.tardy proceeding decided 
the identical issue presen.ted in. this .. California 
proceeding, the Ohio proceeding bound the parties in 
this proceeding. Further, even though the decedent's 
mother initiated the bastardy proceeding prior to 
adoption of the Uniform Parentage Act; and aH 
procedural requirements of Fam. Code. § 7630, may 
not have been followed, thaf"judgment was still 
binding in this proceeding, since the issue 
adjudicated was identical to the issue that would have 
been presented in an action brought pursuant to the 
Unifom1 Parentage Act. 

(fil Judgments § 86--Res Judicata--Collateral 
Bstoppel-Nature of Prior Proceeding--Criminal 
Conviction on GUilty Plea. 
A trial *907 court in a civil proceeding may not give 
collateral estoppel effect to a criminal conviction 
involving the same issues if the conviction resulted 
from a guilty plea. The iS.sue of the defendant's guilt 
was not fully litigated iii the prior criniinal 
proceeding; rather, the plea bargairi may reflect 
nothing more than a compromise instead of an 
ultimate determinatioµ . of bis or her guilt. The 
defendant's due process right to a civil bearing thus 
outweighs any countervailing need to limit litigation 
or conserve judicial reso'ui"ceii. •· 

aJ Descent and Distribution § !--Judicial Function. 
Succession of estates is purely a matter of statutory 

regulation, which cannot be changed by_ the courts. 

COUNSEL 

Kitchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox for Objector and Appellant. 

Mullen & Henzell and Lawrence T. Sorensen for 
Petitioner and Respondent. 

BAXTER,J. 

Section 6452 of the Probate Code (all ·statutory 
references are to this code unless otherwise indicated) 
bars a "natural parent" or a relative of that parent 
from inheriting through a child born out of wedlock 
on the basis of the parent and child relationship 
unless the parent or relative "acknowledged the 
child" and "contributed to the support or the care of 
the child." In this case, we must determine whether 
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section 6452 precludes the half siblings of a· cl;lll~ . 
born out of wedlock from sharing in the cibllci:s. 
intestate estate where the record is undisputed"tha(. 
their father appeared in an Ohio court, ~~t_t:~4;: 
paternity of the child, and paid court-ordered ,c:~ld.:: 
support until the child was 18 years old. Althouglj.'~e' 
father and the out-of-wedlock child apparently,n~y.er,: 
met or communicated, and the half siblings did ·nq\:,. 
learn of the, child's existence. until after both the cliJ,!d' 
and the father died, there ·is no indication that the 
father ever denied paternity or knowledge of the ciut
of-wedlock child to persons who were aware of the 
circumstances. 

Since succession to estates is purely a matter of 
statutory regulation, our resolution of this issue 
requires that we ascertain the intent of the lawmakers 
who enacted section 6452. Application of settled 
principles of statutory *908 construction compels us 
to conclude, 011 ·this uncontroverted record, that 
section 6452 does not bar the half sib!U1gs from 
sharing in the decedent's estate. 

Factual and Procedural Background 

Denis H. Griswold died intestate in 1996, survived 
by his wife, Norma B. Doner-Griswold. Doner- . 
Griswold petitioned for and received letters of 
administration and authority to administer Griswold's 
modest estate, consisting entirely of separate 
property. 

· In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate 
property, after payment of attorney's fees and costs, 
to herself as the surviving spouse and sole heir. 
Francis V. See, a self-described "forensic 
genealogist" (heir hunter) who had obtained an 
assignment of partial interest in the Griswold estate 
from Margaret Loera and Daniel Draves, [FNl] 
objected to the petition for final distribution and filed 
a petition to determine entitlement to distribution. · 

FNl California permits heirs to assign their 
. interests in an estate, but such assignments 
are subject to court scrutiny. (See§ 11604.) 

See and Doner-Griswold stipulated to the following 
background facts pertinent to See's entitlement 
petition. 

Griswold was born out of wedlock to Betty Jane 
Morris on July 12, 1941 in Ashland, Ohio. The birth 

certificate listed his name as Denis Howard Morris 
and identified John Edward Draves of New London, 
Ohio as the father. A week after the birth, Morris 
filed a "bastardy complaint" [FN2] .in the juvenile 
court in Huron County, Ohio and swore under oath 
that Draves was the child's father. In September of 
1941, Draves appeared in the bastardy proceeding 
and "confessed in Court that the charge of the · 
plaintiff herein is true." The court adjudged Draves to 
be the "reputed father" of the child, and ordered 
Draves to pay medical expenses related to Morris's 
pregnancy as well as $S per week for child support 
and maintenance. Draves complied, and for 18 years 
paid the court-ordered support to the clerk of the 
Huron County court. 

FN2 A "bastardy proceeding" is an archaic 
term for a paternity suit. (Black's Law Diet. 
(7th ed. 1999) pp. 146, 1148.) 

Morris married Fred Griswold in 1942 and moved to 
California .. She began to refer to her son as "Denis 
Howard Griswold," a name he used for the rest of his 
life. For many years, Griswold believed Fred 
Griswold was his father. At some point in time, either 
after his mother and Fred Griswold *909 divorced in 
1978 or after his mother died in 1983, Griswold 
learned that Draves was listed as his father on his 
birth certificate. So far as is known, Griswold made 
no attempt to contact Draves or other members of the 
Draves family. 

Meanwhile, at some point after Griswold's birth, 
Draves married in Ohio and had two children, 
Margaret and Daniel. Neither Draves nor these two 
children had any communication with Griswold, and 
the children did not know of Griswold's existence 
until after Griswold's death in 1996 .. Di:aves died in 
1993. His last will and testament, dated July 22, 
1991, made no mention of Griswold by name or other 
reference. Huron County probate documents 
identified Draves's surviving spouse and two 
children-Margaret and Daniel-as the only heirs, 

Based upon the foregoing facts, the probate court 
denied See's petition to determine entitlement. In the 
court's view, See had not demonstrated that Draves 
was Griswold's "natural parent" or that Draves 
"acknowledged" Griswold as his child as required by 
section 6452. 

The Court of Appeal disagreed on both points and 
reversed the order of the probate court. We granted 
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Doner-Griswold's petition for review. 

Discussion 
(.li!) Denis H. Griswold died without .a will, and his 

estate consists solely of separate property. 
Consequently, the intestacy rules codified at sections 
6401 and 6402 are implicated. Section 6401, 
subdivision (c) provides that a surviving spouse's 
share of intestate separate property is one-half 
"[w]here the decedent leaves no issue but leaves a 
parent or parents· or their issue or the issue of either 
of them." (§ 6401, subd. (c)(2)(B).) Section 6402, 
subdivision (c) provides that the portion of the 
intestate· estate not passing to the surviving spouse 
under section 6401 passes as follows: "If there is no 
surviving issue or parent, to the issue of the parents 
or either of them, the issue talcing equally if they are 
all of the same degree of kinship to the decedent .... " 

As noted, Griswold's mother (Betty Jane Morris) and 
father (John Draves) both predeceased him. Morris 
had no issue other than Griswold and . Griswold 
himself left no issue. Based on these facts, See 
contends that Doner-Griswold is entitled to one-half 
of Griswold's estate and that Draves's issue (See's 
assignors, Margaret and Daniel) are entitled to the 
other half pursuant to sections 6401 and 6402. 

Because Griswold was born out of wedlock, three 
additional Probate Code provisions-section 6450, 
section 6452, and sectjon 6453-must be considered. 
*910 

As relevant here, section 6450 provides that "a 
relationship of parent and child exists for the purpose 
of determining intestate succession by, through, or 
from a person" where "(t]he relationship of parent 
and child exists between a person and the person's 
natural parents, regardless of the marital status of the 
natural parents." (Id., subd. (a).) 

Notwithstanding section 6450's general recognition 
of a parent and child relatiollShlp in cases of 
unmarried natural parents, section 6452 restricts the 
ability of such parents and their relatives to inherit 
from a child as follows: "If a child is born out of 
wedlock, neither a natural parent nor a relative of 
that parent inherits from or through the child on the 
basis of tbe parent and child relationship between that 
parent and the child unless both of the following 
requirements are satisfied: (~ ] (a) The parent or a 
relative of the parent acknowledged the child. [, J (b) 
The parent or a relative of the parent contributed to 
the support or the care of the child." (Italics added.) 

Section 6453, in turn, articulates the criteria for 
determining whether a person is a "natural parent" 
within the meaning of sections 6450 and 6452. A 
more detailed discussion of section. 6453 appears 
post, at part B. · 

It is undisputed here that section 6452 governs the 
determination whether Margaret, Daniel, and See (by 
assignment) are entitled to inherit from Griswold. It 
is also uncontroverted that Draves contributed court
ordered child support for 18 years, thus satisfying 
subdivision (b) of section 6452. At issue, however, is 
whether the record establishes all the remaining 
requirements of section 6452 as a matter of law. First, 
did Draves acknowledge Griswold within the 
meaning of section 6452, subdivision (a)? Second, 
did the Ohio judgment of reputed paternity establish 
Draves as the natural parent of Griswold within the 
contemplation of sections 6452 and 6453? We 
address these issues in order. 

A. Acknowledgement 

As indicated, section 6452 precludes a natural parent 
or a relative of that parent from in11eriting through a 
child born out of wedlock unless the parent or 
relati:ve "acknowledged tl1e child." (Id., subd. (a).) On 
review, we must determine whether Draves 
acknowledged Griswold within the contemplation of 
the statute by confessing to paternity in court, where 
the record reflects no other acts of acknowledgement, 
but no disavowals either. 

(~ In statutory construction cases, our fundamental 
task is to ascertain the intent of the lawmakers so as 
·to effectuate the purpose of the statute. (Dav v. CitJ1 
of Fontana (2001} 25 Cal.4th 268, 272 (*9111Q2 
Cal.Rptr.2d 457. 19 P.3d 1196].) "We begin by 
examining the statutory language, giving the words 
their usual and ordinary meaning." (Ibid.; People v. 
Lawrence (2000) 24 Cal.4th 219. 230 (99 Cal.Rptr.2d 
570. 6 P.3d 228).) If the terms of the statute are 
unambiguous, we presume the lawmakers meant 
what they said, and the plain meaning of the language 
governs. (Day v. City of Fontana, supra, 25 Cal.4th 
at p. 272; People v. Lawrence, supra, 24 Cal.4th at 
pp. 230-231.) If there is ambiguity, however, we may 
then look to extrinsic sources, including the 
ostensible objects to be achieved and the legislative 
history. (Day v. City of Fontana, supra, 25 Cal.4th at 
p, 272.) In such cases, we " ' "select the construction 
that comports most closely with the apparent intent of 
the Legislature, with a view to promoting rather than 
defeating the general purpose of the statute, and 
avoid an interpretation that would lead to absurd 
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consequences." ' " (Ibid) 

:.o. (Th) Section 6452 does not define the word 
.. ;::::·_"acknowledged." Nor does any other provision of the 
-=<'Probate Code. At the outset, however, we may 
;. : .: logically infer· that the word refers to conduct other 
·-.:;~~than that described in subdivision (b) of section 6452, 
" _,:,,:j.e., contributjng to the child's. support or care; 

-otherwise, subdivision (a) of the statute would be 
surplusage and unnecessary. 

Although no statutory definition appears, the 
common meaning of "acknowledge " is "to admit to 
be true or as stated; confess." (Webster's New World 
Diet. (2d ed. 1982) p. 12; see Webster's 3d New 
Internal. Diet. (1981) p. 17 ["to show by word or act 
that one has knowledge of and agrees to (a fact or 
truth) ... [or] concede to be real or true ... [or] 
admit"].) Were we to ascribe-.this co=on meaning 
to the statutory language, there could be no doubt that 
section 6452's acknowledgement requirement is met 
here. As the stipulated record reflects, -Griswold's 
natural mother initiated a bastardy proceeding in the 
Ohio juvenile court in 1941 in which she alleged that 
Draves was the child's father. Draves appeared in that 
proceeding and publicly " confessed" that the 
allegation was true. There. is no_ evidence indicating 
that Draves did not confess knowingly _and 
voluntarily, or that he ·later. denied pateniity or 
knowledge of Griswold to those who were aware of 
the . circumstances. [FN3] - Although the record 
establishes that Draves did not speak of Griswold to 
Margaret and Daniel, there is no evidence suggesting 
be sought to actively conceal the facts from them or 
anyone else. Under the plain terms of section 6452, 
the only sustainable conclusion on this record is that 
Draves acknowledged Griswold. 

FN3 Huron County court documents 
indicate that at least two people other than 
Morris, one of whom appears to have been a 
relative of Draves, had knowledge of the 
bastardy proceeding. 

Although the facts here do not appear to raise _any 
ambiguity or uncertainty as to the statute's 
application, we shall, in an abundance of caution, 
*912 test our conclusion against the general purpose 
and legislative history of the statute. (See Day v. City 
of Fontana, supra, 25 Cal.4th at p. 274; Powers v. 
City of Richmond (1995) l 0 Cal.4th 85. 93 (40 
Cal.Rptr.2d 839. 893 P.2d 1160].) 

The legislative bill proposing enactment of former 
section .6408.5 of the Probate Code (Stats. 1983, ch. 
842, § 55, p. 3084; Stats.· 1984, ch. 892, § 42, p. 
3001), the first modem statutory forerunner to section 
6452, was introduced to effectuate the Tentative 
Recommendation Relating to Wills and Intestate 
Succession o{ the California. ·Law Revision 
Commission (the Commission). (See -17 CaL Law 
Revision Com. Rep. (1984) p. 867, referring to 16 
Cal. Law Revision Com. Rep. (1982) p. 2301.) 
According to the Commission, which had been 
solicited by the Legislature to study and recommend 
changes to the then existing Probate Code, the 
proposed .. comprehensive legislative package to 
govern wills, intestate succession, and related matters 
would "provide rules that are more likely to carry out 
the intent of the testator cfr, if a person dies without a 
will, the intent a decedent without ·ii will is most 
likely' to have had." (16 Cal. Law -Revision Com. 
Rep., supra, at p .. 2319.) The Commission also 
advised that the purpose of the legislation was to 
"make probate more efficient and expeditious." 
(Ibid,) From all that appears, the Legislature shared 
the Commission's views in, enacting the legislative 
bill of which fo1mer section 6408.5 was a part. (See 
17 Cal. Law Revision Com. Rep., supra. at p. 867 .) 

Typically, disputes regarding parental 
acknowledgement of a child born out of wedlock 
involve factual assertions that are made by persons 

·who are likely to· have direct financial interests in the 
child's estate and that relate to events occurring Jong 
before the child's death. Questions of credibility must 
be resolved without the child in court to corroborate 

- or rebut the claims of those puiporting to have 
witnessed the parent's statements or conduct -
concerning the child. Recognition that an in-court -
admission of the parent and child relationship 
constitutes powerful evidence of an 
acknowledgement under section 6452 would tend to -
reduce litigation over such matters and thereby 
effectuate the legislative objective to "make probate 
more efficient and expeditious." (16 Cal. Law 
Revision Com. Rep., supra, atp. 2319.) 

Additionally, - construing the acknowledgement 
requirement to be met in circumstances such as these 
is neither illogical nor absurd with respect to the 
intent of an intestate decedent. Put another way, 
where a parent Willingly acknowledged paternity in 
an action initiated to . establish the parent-child 
relationship and thereafter was never heard to deny 
such relationship (§ 6452, subd. (a)), and where that 
parent paid all court-ordered support for that child .for 
18 years (id., subd. (b)), it cannot be said that the 
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participation *913 of that parent or his relative in the 
estate of the deceased child is either ( 1) so illogical 
that it cannot represent the intent that one without a 
will is most likely to have had (16 Cal. Law Revision 
Com. Rep., supra, at p. 2319) or (2) "so absurd as to 
make it manifest that itcould not have been intended" 
by the Legislature (Estate o(De Cigaran Cl907) 150 
Cal. 682. 688 [89 P. 8331 [construing Civ. Code, 
former § 1388 as entitling the illegitimate half sister 
of an illegitimate decedent to· inherit her entire 
intestate separate property to the exclusion of the 
decedent's surviving husband]). 

There is a dearth of case law pertaining. to section 
6452 or its predecessor statutes, but what little' there 
is supports the foregoing construction. Notably, 
Lozano v. Scalier (1996) 51 Calo.App.4th ,g43 [~ 
Cal.Rptr.2d 3461 (Lozano); the only prior decision 
directly addressing section 6452's acknowledgement 
requirement, declined to read 'the statute as 
necessitating more than what its plain terms call for. 

In Lozano, the issue was whether the trial court erred 
in allowing the plaintiff, who was the natural father 
of a 10-month-old child, to pursue a wrongful death · 
action arising out of the child's accidental death. The 
wrongful death statute provided that where the 
decedent left no spowie or child, such an action may 
be brought by the persons "who would be entitled to 
the property of the decedent by intestate succession."·. 
(Code Civ. Proc .. § 377.60. subd: (a).) Because the 
child bad been born out of wedlock, the plaintiff had 
no right to succeed to the estate unless he had both 
"acknowledged the child " and "contributed to the 
support .or the care of the ·child" as· required by 
section 6452. Lozano upheld the trial court's finding 
of acknowledgement in light of evidence in the 
record that the plaintiff had signed as "Father" on a 
medical form five months before the child's birth· and 
had repeatedly told family members and others that 
be was the cbikl's father. (Lozano, supra, it 
Cal.App.4th at pp. 845. 848.) 

Significantly, Lozano. rejected arguments that an 
acknowledgement under Probate Code section 6452 
must be (1) a witnessed writing and (2) made after 
the child was born so ·that the child is identified. In 
doing so, Lozano initially noted there were no such 
requirements on the face of the statute. (Lozano, 
supra, 51 Cal.App.4th at p. 848.) Lozano next looked 
to the history of the statute and made two 
obser\rations in declining to read such terms into the 
statutory language. First, even though the Legislature 
bad previously required a witnessed writing in cases 
where an illegitimate child sought to inherit from the 

father's estate, it repealed such requirement in 1975 in 
an apparent effort to ease the evidentiary proof of the 
parent-child . relationship. (Ibid.) Second, other 
statutes that required a parent-child relationship 
expressly contained more formal acknowledgement 
requirements for the assertion of certain other rights 
or privileges. (See id. at p. 849, citing *914Code Civ. · 
Proc .. § 376, subd. (c), Health & Saf. Code. § 
I 02750, & Fam. Code. § 7574.) Had the Legislature 
wanted to impose more stringent requirements for an 
acknowledgement under section 6452, Lozano 
reasoned, it certainly had precedent for doing so. 
(Lozano, supra, 51 Cal.App.4th at p. 849.) 

Apart from Probate Code section 6452, the 
Legislature had previously . imposed an 
acknowledgement requirement in the context of a 
statute providing that a father could legitimate a child 
born out of wedlock for all purposes "by publicly · 
acknowledging it as his own." (See Civ. Code, former 
§ 230,) [FN4] Since that ·statute dealt with an 
analogous subject and employed a substantially 
siinilar phrase, we address the case Jaw construing 
that legislation below. 

FN4 Former section 230 of the Civil Code 
·provided: · "The· 'father of an · illegitimate 
child, by publicly acknowledging it as his 
own, receiving it as such,'·with the consent 
of his wife, if he is married, into his family, 
and otherwise treating it .as if it were a 
legitimate child, thereby adopts it as such; 

. and such child is thereupon deemed for all 
purposes legitimate from the time of its 
birth. The foregoing provisions of· this 
Chapter do not apply to such an adoption." 
(Enacted l Cal. Civ. Code (1872) § 230, p. 
68, repealed by Stats. 1975, ch. 1244, § 8, 
p. 3196.) ' 
In 1975, the Legislature enacted California's 
Uniform Parentage Act, which abolished the 
concept of legitimacy and replaced it with 
the concept of parentage. (See Adoption of 
Kelsev S. (1992) l Cal.4th 816. 828-829 [.1 
Cal.Rptr.2d 615, 823 P.2d 1216).) 

In Blythe v. Ayres (! 892) 96 Cal. 532 [31 P. 9151 · 
decided over a century ago, this court determined that 
the word "acknowledge," as it appeared in former 
section 230 of the Civil Code, had no technical 
meaning. (Blythe v. Ayers, supra, 96 Cal. at p. 577 .) 
We therefore employed the word's common meaning, 
which was " 'to own or admit the knowledge of.' " 
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(Ibid. [relying upon Webster's definition]; see also 
&tale of Gird (1910) 157 Cal. 534. 542 [108 P. 
499].) Not orily did that definition endure in case law 
addressing legitimation (Estate of Wilson (1958) 164 
Cal.App.2d 385, 388- 389 [330 P.2d 4521: see Estate 
of Gird, supra, 157 Cal. at pp. 542- 543). but, 1\8 
discussed, the word retains virtually the same 
meaning in general usage today-"to admit to be true 
or as stated; confess." (Webster's New World Diet., 
supra, ai p. 12; see Webster's 3d New Internal. Diet., 
supra, at p. I 7 .) · 

Notably, the ·decisions construing former section 230 
of the Civil Code indicate that its public 
acknowledgement requirement would have been met 
where a father made a single confession in court to 
the paternity of a child. 

In Estate of McNamara (1919) 181 Cal. 82 [183 P. 
552, 7 A.L.R. 313]. for exampl!l, we were emphatic 
in recognizing" that a single unequivocal act could 
satisfy the acknowledgement· requirement for 
purposes of statutory legitimation. Although the 
record in that case had contained additional evidence 
of the father's acknowledgement, we focused our 
attention on_ his *915 one. act of signing the birth 
certificate· and proclaimed: "A more public 
acknowledg~ment than the act of [the decedent] in 
signing _the child's birth certificate describing himself 
as the father, it would be difficult to imagine." (id. at 
pp. 97-98.) 

Similarly, in Eslate of Gird, supra, 157 Cal. 534. we 
indicated in dictum that "a public avowal, made m 
the courts" would constitute a public 
acknowledgement under former section 230 of the 
Civii C~de. (Estate oj Gird, supra, 157 Cal. at pp. 
542-543.) .. ' 

Finally, in' Wong v. Young 0947) 80 Cal.App.2d 391 
[181 P.2d 7411, a man's admission of paternity in a 
verified pleading, made in an action seeking to have 
the man declared the father of the child and for child 
support, was found to have satisfied the public 
acknowledgement requirement of the legitimation 
statute. Cid. at pp. 393-394.) Such admission was also 
deemed to constitute an acknowledgement under 
former Probate Code section 255, which had allowed 
illegitimate children to inherit from tbeir fathers 
under. an acknowledgement requirement that was 
even more stringent than that contained in Probate 
Code section 6452-. [FN5] (Wong v. Young, supra, 80 
Cal.APP.2d at p. 394; see also Estate of De Laveaga 
{1904) 142 Cal. 158, 168 [75 P. 7901 [indicating in 
dictum tbat, unde.r a predecessor to Probate Code 

section 255. father sufficiently acknowledged an 
illegitimate child in a single witnessed writing 
declaring the child as his son].) U)tlf!l:\ltely, however, 
legitimation of the child under former. section 230 of 
the Civil Code was not found because t_wo other of 
the statute's express requirements, Le.,: receipt of tbe 
child into the father's family and the father's 
otherwise treating the child as his· l!)gitimate child 
(see ante, fn. 4), had not been established. (Wong v. 
Young, supra, 80 Cal.App.2d at p. 394.) 

FN5 Section 255 of tbe former Probate Code 
provided in pertinent part: " ' Every 
illegitimate child, whether born or conceived 
but unborn, in the event of bis subsequent 
birth, is an heir of bis mother, and also of the 
person who, in writing, signed in the 
presence of a competent . witness, 
acknowledges himself to be the father, and 
inherits his or her estate, in whole or in part, 
as the case may be, in the same 'manner as if 
he-had been.born in lawful wedlock .... ' " 
(Estate of Ginochio (1974) 43 Cal.App.3d 
412. 416 [l I 7 Cal.Rptr. 565]. italics 
omitted.) 

Although the foregoing authorities did not involve 
section 6452, their views on parental 
acknowledgement of out-of-wedlock children were 
part of the legal landscape when the first modern 
statutory forerunner to that provision was enacted in 
1985. (See former § 6408.5, added by Stats. 1983, -
ch. 842, § 55, p. 3084, and amended by Stats. 1984, 
ch. 892, § 42, p. 3001.) . Q.) Where, as here, 
legislation has been judicially construed and a. 
subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, we may presume that the Legislature 
intended the *916 same construction, unless a 
contrary intent clearly appears. (In re Jern1 R. (! 994) 
29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d 1551: see 
also People v. Masbruch (1996) 13 Cal.4th 1001. 
1007 [55 Cal.Rptr.2d 760, 920 P.2d 705]; Be/ridge 
Farms v. Agricultural Labor Relations Bd. (1978)21 
Cal.3d 551, 557 [147 Cal.Rptr. 165, 580 P.2d 665].) 
(.!£) Since no evidence of a contrary intent clearly 
appears, we may reasonably infer that the types of 
acknowledgement formerly deemed sufficient for the 
legitimation statute (and former § 255, as well) 
suffice for purposes of intestate succession under 
section 6452. [FN6] 

Copr. ©I Bancroft-Whitney and West Group 1998 

173 



25 Cal.4th 904 . Page g 
25 Cal.4th 904, 24 P.3d 1191, 108 Cal.Rptr.2d 165, I Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) 

FN6 Probate Code section 6452's 
acknowledgement requirement differs from 
that found in former section 230 of the Civil 
Code, in that section 6452 does not require a 
parent to "publicly" acknowledge a child 
born out of wedlock. That. difference, 
however, fails to accrue to Doner-Griswold's 
benefit. If anything, it suggests that the 
acknowledgement contemplated in section 
6452 encompasses a broader spectrum of 
conduct than that associated with the 
legitimation statute. 

Doner-Griswold diSptites whether the 
acknowledgement reql.iired by Probate Code section 
6452 may be met b)t a father's single act of 
acknowledging a child in court. In her view, the 
requirement contemplates a situation ·where the father 
establishes an ongoing parental relationship with the 
child or otherwise acknowledges the child's existence 
to his subsequent wife and children. To support this 
contention, she relies on three other authorities 
addressing acknowledgement under . former section 
230 of the Civil Code: Blythe v. Ayers, supra, 96 Cal. 
532. Estate of Wilson, supra, 164 Cal.App.2d 3 85. 
and Estate ofMaxev (1967) 257 Cal.App.2d 391 [M 
Cal.Rptr. 8371. 

In Blythe v. Ayres, supra, 96 Cal. 532. the father 
never saw his illegitimate child because she resided 
in another country with her mot:J:ter. Nevertheless, he 
"was garrulous upon the subject" of his paternity and 
"it was his common topic of conversation." (Id. at p. 
577 .) Not only did the father declare the child to be 
his child, "to all persons, upon all occasions," but at 
his request the child was riamed and baptized witl:i his 
surname. (Ibid.) Based on the foregoing, this court 
remarked that "it could alniost be held that he shouted 
it from the house"tops." (Ibid.) Accordingly, we 
concluded that the father's public acknowledgement 
under former section 230 of the Civil Code could 
"hardly be considered debatable." (Blythe v. Ayres, 
supra, 96 Cal. at p. 577.) 

In Estate of Wilson, supra, 164 Cal.APP.2d 385. the 
evidence showed that the father had acknowledged to 
bis wife that he was the father of a child born to 
another woman. (Id. at p. 389.) Moreover, be had 
introduced the child as his own on many occasions, 
including at the funeral of his mother. (Ibid.) In light 
of such evidence, the Court of Appeal upheld the trial 
court's finding that the father had publicly 
acknowledged the child within the contemplation of 
the legitimation statute. *917 

In Estate of Maxey, supra, 257 CaLApp.2d 391. the· 
Court cif App-~al found ample evidence supporting the 
trial coilrt.'s determination that the father publicly 
acknowledg'ed' his illegitimate son for purposes of 
legitimation. The father had, on several occasions, 
visited the house where the child lived with bis 
mother and asked about the child's school attendance 
and general welfare. (Id. at p: 397.) The father also, 
in the presence of others, had asked for permission to 
take the child to bis own home for the summer, and, 
when that request was refused, said that the child was 
his son and that he should have the child part of the 
time. (Ibid.) In addition, the father had addressed the 
child as bis son in th'e presence of other· persons. 
(Ibid.) . 

Doner-Griswold correctly points out that the 
foregoing decisionli illustrate the principle that the 
existence of acknowledgement must be decided on 
the circumstances of each case. (Estate .. of Baird 
0924) 193 Cal. 225, 277 [223 P. 974).) Ill those 
decisions, however, the respective fathers had not 
confessed to paternity in a legal action. 
Consequently, the courts looked to what other forms 
of public acknowledgement bad been demon8trated. 
by fathers. (See also Lozano, supra, 51 CaLApp.4th 
843 [examining .father's acts lioth before and after 
child's. birth in ascertaining acknowledgement under 
§ 6452].) ' 

That those ·decisions recognized the validity of 
different forms - of acknowledgement should not 
detract from the ·weightiness of a father's in-court 
acknowledgement of a child in an action seeking to 
estabiiSh the eXistence of a parent and child 
relationship. (See Estate of Gird, supra, 157 Cal. at 
pp. 542-543; Wong v. Young, supra, 80 Cal.App.2d at 
pp. 393-394.) As aptly noted by the Court of Appeal 
below, such an acknowledgement is a critiC'al orie that 
typically leads tci a paternity judgment and a legally 
enforceable obligation of support. Accordingly, such 
acknowledgements carry . a5 much, if not greater, 
significance than those made to certain select persons 
(Estate of Maxey, supra, 257 Cal.App.2d at p. 397) or 
"shouted : .. from· the ho.use-tops " (Blythe v. Ayres, 
supra, 96 Cal. at p. 577). 

Doner-Griswold's authorities do not persuade us that 
section 6452 should be read to require that a father 
have personal contact with his out-of-wedlock child, 
that he malce purchases for the child, that he receive 
the child into his borne and other family, or that he 
treat the child as he does his other children. First and 
foremost, the language of section 6452 does not 
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support such requirements. (See Lozano, supr,q, 51 
Cal.App.4th at p. 848.) (1) We may. not, under the 
guise of interpretation, insert qualifying proyIB.j_ons 
not included in the statute. ( Callfi:Jrnia Fed Savings 
& Loon Assn. v. City of Los Angeles 0925Y. I 1 
Cal.4th 342. 349 ( 45 Cal.Rptr.2d 279, 902 P.2d 
mu .· .. 
lli!) Second, even though Blythe v. Ayres, 3;ip~~·;'2Q 
Cal. 532. Estate o/Wi/son, supra, 164 Ca1.App.2d 
385. and Estate of Maxey, supra, *918257 
Cal.App.2d 391, variously ·found such factors 
significant for purposes of legitimation, their 
reasoning appeared to flow directly from the express 
terms of the controlling statute. In contrast to Probate 
Code section 6452, "former section 230 of the Civil 
Code provided that the legitimation of ~ child born 
out of wedlock was dependent .upon three distinct 
conditions: (I) that the father of the child "publicly 
acknowledg[e) it as his own"; (2) that he "receiv[e] it 
as such, with the consent of bis wife, if he is married, 
into his family"; and (3) that he "otherwise treatO it 
as if it were a legitimate child." (Ante, fn. 4; see 
Estate of De Laveaga, supra, I 42 Ca!: at pp. 168-169 
[indicating that although father aclmowledged his 
illegitimate sori in a single witnessed writing, 
legitimation statute was not satisfied because the 
father never received the child into ~s family and did 
not treat the child as if he were legitimate].) That the 
legitimation statute contained such explicit 
requirements, while section 6452 requires only a 
natural pare_nt's ackpowledgement of the child and 
contribution toward the child's support or care, 
strong! y suggi;s!s that the Legislature did not intend 
for the latter provision _to ·mirror the former in all the 
particulars (dentified by Doner-Griswold. (See 
Lozano, supra, 5 l Cal.App.4th at pp. 848-849; 
compare with Fam. Code,§ 761 I, subd. (d) (a man is 
"presumed" to be the natural father of a child if" [h]e 
receives the child into his home and openly holds out 
the child as his natural child"].) 

In an attempt to negate the significance of Draves's 
in-court confession of paternity, Doner-Griswold 
emphasizes the circumstance that Draves did not tell 
bis two other children of Griswold's existence. The 
record here, however, stands in sharp contrast to the 
primary authority she offers on this point. Estate of 
Baird, supra, 193 Cal. 225 .. held there was no public 
acknowledgement under former section 230 of the 
Civil Code where the decedent acinlitted paternity of 
a child to the child's mother and their mutual 
acquaintances but actively concealed the child's 
existence and his relationship to the child's mother 
from his own mother and sister, with whom he bad 

intimate and affectionate relations. In that case, the 
decedent not only failed to tell his relatives, family 
friends, and business associates of the child (193 Cal. 
at p. 252), but be affirmatively denied paternity to a 
half brother and to the family coachmaµ (id. at p. 
277). In addition, the decedent and the child's mother 
masqueraded under a fictitious name they assumed 
and gave to the child in order to keep the decedent's 
mother and siblings in ignorance of the relationship. 
(Id. at pp. 260-261.) In finding that a public 
acknowledgement had not been established on such 
facts, Estate of Baird stated: "A distinction will be 
recognized between a mere failure to disclose or 
publicly aclmowledge paternity and a willful 
misrepresentation in regard to it; in sucli. 

· circumstances there must be no purposeful 
concealment of the fact of paternity. " (Id. at p. 276.) 
*919 

Unlike the situation in Estate of Baird, Draves 
·· confessed to paternity in a fonnal legal proceeding. 

There is no evidence that Draves thereafter 
disclaimed his relationship to Griswold to people 
aware of the circumstances.(see ante, fn. 3), or that 
he affirmatively denied he was Griswold's father 
despite his confession of paternity in the Ohio court 
proceeding. Nor is there any suggestion that Draves 
engaged in contrivances to prevent the discovery of 
Griswold's existence. In light of the obvious 
dissimilarities, Doner-Griswold's reliance on Estate 
of Baird is misplaced. 

Estate of Ginochio, supra, 43 Cal.App.3d 412, 
likewise, is inapposite. That case held that a judicial 
determination of paternity following a vig9rously 
contested hearing did not establish. an 
acknowledgement sufficient to allow an illegitimate 
child to inherit under section 255 of the. former 
Probate Code. (See ante, fn. 5.) Although the court 
noted that the decedent ultimately paid .the child 
support ordered by the court, it emphasized the 
Circumstance that the decedent was declared the 
child's father against his will and at no time did be 
admit he was the father, or sign any writing 
acknowledging publicly or privately such fact, or 
otherwise have contact with the child. (Estate of 
Ginochio, supra, 43 Cal.App.3d at PP. 416-417 .) 
Here, by contrast, Draves did not contest paternity, 
vigorously or otherwise. Instead, Draves stood before 
the court and openly admitted the parent and child 
relationship, and the record discloses no evidence 
that he subsequently disavowed such admission to 
anyone with lmowledge of the circumstances. On this 
record, section 6452's aclmowledgement requirement 
bas been satisfied by a showing of what Draves did 
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and did not do, not by the mere fact that paternity had 
been judicially declared. 

Finally, Doner-Gris\vo!d contends that a 1996 
amendnient of s~ciion 6452 evinces the Legisiattire's 
unmistakable intent that a decedent's estate may not 
pass to siblings who ·had no contact with, or were 
totally unknown t6, 'the decedent. As we shall 
explain, that contention proves too much. 

Prior to 1996, section 6452 and a predecessor statute, 
former section 6408, expressly provided that their 
terms did not apply to "a natural brother or a sister of 
the child'' borri·out of wedlock. [FN7] In construing 
former section 6408, Estate of Corcoran Cl 992) 7 
Cal App.4th 1099 [9 Cal.Rptr.2d 4751 held that a half 
sibling was a "natural brother or sister" within the 
meaning of such *920 exception. That holding 
effectively alJowed a half sibling and the issue of 
another half sibling to inherit from a decedent's estate 
where there had been no parental acknowledgement 
or support of the decedent as ordinarily required. In 
direct response to Estate of Corcoran, the Legislafure 
amended section 6452 by eliminating the exception 
for natural siblings and their issue. (Stats. 1996, ch. 
862, § 15; see Sen. Com. on Judiciary, Analysis of 
Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as 
amended June 3, 1996, pp. 17-18 (Assembly Bill No. 
2751).} According to legislative documents, the 
Commission had recommended deletion of the 
statutory exception because it "creates an undesirable 
risk that the estate of the deceased out-of-wedlock 
child will be claimed by siblings with whom the 
decedent had no contact during lifetime, and of 
whose existence the decedent was unaware." (Assem. 
Com. on Judiciary, Analysis of Assem. Bill No. 2751 
(1995-1996 Reg. Sess.) as introduced Feb. 22, 1996, 
p. 6; see also Sen. Com. on Judiciary, Analysis of 
Asse!fl. Bill No. 2751, supra, at pp. 17-18.) 

FN7 Former section 6408, subdivision (d) 
provided: "If a child is born out of wedlock, 
neither it parent nor a relative of·a parent 
(except for the issue of the child or a natural 
brother or sister of the child or the issue of 
that brother or sister) inherits from or 
through · the child on the basis of the 
relationship of parent and child between that 
parent and child unless both of the following 
requirements are satisfied: [, ] (1) The 
parent or a relative of the parent 
acknowledged the child: [~ ] (2) f'he 'parent 
or a relative of the parent contributed to the 
support or the care of the child. " (Stats. 

1990, ch. 79, § 14, p. 722, italics added.) 

This legislative history does not compel Doner
Griswold's construction of section 6452. Reasonably 
read, the comments of the Commission merely 
indicate its concern over the "undesirable risk" that 
unknown siblings could rely on the statutory 
exception to make claims against estates. Neither the 
language nor the history of the statute, however, 
evinces a clear intent to make j$eritance contingent 
upon the decedent's awareness of or contact with 
such relative8. (See Assem. Com. on Judiciary, 
Analysis of Assem. Bill No. 2751, supra, at p. 6; see 
also Sen. Com. on Judiciary, Analysis of Assem. Bill 
No. 2751, supra, at pp. 17-18.) Indeed, had the 
Legislature iri_tended to categorically preclude 
intestate succession by a natural parent or a relative 
of that parent who bad no contact with or was 
unknown to the deceased child, it could easily have 
so stated. Instead, by deleting the statutory exception 
for nattiral siblings, thereby subjecting siblings to 
section 6452's dual requirements of 
acknowledgement. and support, the Legislature acted 
to prevent sibling inheritance under the type of 
circumstances presented in Estate of Corcoran, 
supra, 7 Cal.App.4th 1099, and, .. to substantially 
reduce the risk noted by the Commission. [FN8] *921 

FN8 We observe that, under certain former 
versions of Ohio law, a father's confession 
of paternity in an Ohio juvenile court 
proceeding was not the equivalent of a 
fonnal probate court · "acknowle_dgenient" 
that would have allowed an illegitimate 
child to inherit from the father in ilia't state. 
(See Estate' of Vaughan. (2001) 90 'Ohio 
St.3d 544 [740 . N.E.2d -259. 262- 2631.) 
Here, however, Doner-Griswold does not 
dispute that the right of the succession 
claimants to succeed to Griswold's property 
is governed by the law of Griswold's 
domicile, i.e., California law, not the law of 
the claimants' doinf~ile or the law of the 
place where braves's acknowledgement 
occurred. (Civ. Code, § § 755, 946: see 
Estate of Lund (1945) 26 Cal.2d 472. 493-
12§. [159 P,2d 643. 162 A.L.R. 606] [where 
father died domiciled in California, his out
of-wedlock son coJld inherit where all the 
legitimation requirements of former § 230 
of the Civ. Code were met, even though the 
acts of legitimation occurred while the father 
and son were domiciled in two other states 
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wherein such acts were not legally 
sufficient].) 

B. Requirement of a Natural Parent and Child 
Relationship 

(5a) Section 6452 limits the ability of a "natural 
parent" or "a relative of that parent" to inherit from or 
through the child_ "on the basis of the parent and child 
relationship between that parent and the child." 

Probate Code section 6453 restricts the means by 
which a relationship of a natural parent to a child 
may be established fcir purposes of intestate 
succession. [FN9) (See Estate of Sanders (1992) 2 
Cal.App.4th . 462. 474-475 [3 Cal.Rptr.2d 536).) 
Under section 6453, subdivision (a}, a natural parent 
and child relationship is established where the 
relationship is presumed IUlder the Uniform 
Parentage Act and not rebutted. (Fam. Code. § 7600 
et seq.) It' is undisputed, however, that none of those 
presumptions applies in this case. 

FN9 Section 6453 provides in full: "For the 
· purpose of determining whether a person is 
a 'natural parenf as that term is used is this 
chapter: [~ J (a) A natural parent and child 
relationship is estab,lished where that 
relationship is presumed_· and not rebutted 
pursuant to the Uniform Parentage Act, Part 
3 (commencing with Section 7600) of 
Division 12 of the Family Code. [~ ] (b) A 
natural parent and child relationship may be 
established pursuant to any other provisions 
of the Uniform. Parentage Act, except that 
the relationship may not be established by 
an action under subdivision (c) of Section 
763 0 of the Family Code 1U1less any of the 
following conditions exist: [~ ] (I) A court 
order was ent~red during the father's iifetime 
declaring paternity. [~ ] (2) Paternity is 
established by . clear and convmcmg 
evidence that the father has openly held out· 
the child as his own. [~ ] (3) It was 

. impossible for the father to hold out the 
child as his own and paternity is established 
by clear and convincing evidence." 

Alternatively, and as relevant here, under Probate 
Code section 6453, subdivision (b), a natural parent 
and child relationship may be established pursuant to 
section 7630, subdivision (c) of the Family Code, 

[FNlO] if. a court order was entered during the 
father's lifetime declaring paternity. [FNl I] (~, 
subd. (b)(l).) 

FNIO Family Code section 7630, 
subdivision (c) provides in pertinent part: 
"An action to detennine the existence of the 
father and child relationship with respect to 
a child who has no presumed father under 
Section 7611 ... may be brought by the child 
or personal -representative of the child, the 
Department of Child Support Services, the 
mother or the personal representative or a 
parent of the mother if the mother has died 
or is a minor, a man alleged or alleging 
himself to be. the father, or the personal 

· representative or a parent of the alleged 
father if the alleged father has died or is a 
minor. An action under this subdivision 
shall be consolidated with a proceeding 
pursuant to Section 7662 if a proceeding has 
been filed under . Chapter 5 (commencing 
with Section 7660). The parental rights of 
the alleged natural father shall be 
determined as set forth in Section 7664." 

FNl 1 See makes no attempt to establish 
Draves's natural parent status under other 
provisions of section 6453, subdivision (b). 

See contends the.question of Draves's paternity was 
fully and finally adjudicated in the 1941 bastardy 
proceeding in Ohio: That proceeding, he *922 argues, 
satisfies both the Uniform Parentage Act and the 
Probate Code, and should be binding on the parties 
here. 

If a valid judgment of paternity is rendered in Ohio, 
it generally is binding on California courts if Ohio 
had jurisdiction over the parties .and the subject 
matter, and the parties were given reasonable notice 
and an opportunity' to be heard. (Ruddock v. Oh/s 
0979) 91 Cal.App.3d 271. 276 [154 Cal.Rptr. 871.) 
California courts_ generally recognize the importance 
of a fmal determination of paternity. (E.g., Weir v. 
Ferreira 0997.) 59 Cal.App.4th 1509, 1520 [.2Q 
Cal.Rptr.2d 33] (Weir); Guardianship a( Claralyn S. 
(1983) 148 Cal.App.3d 81. 85 [195 Cal.Rptr. 6461: 
cf. Estate o(Camp (190]) 131 Cal. 469. 471 [63 P. 
736] [same for adoption determinations].) . . 

Doner-Griswold does not dispute that the parties 
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here are in privity with, or claim _inheritance through, 
those who are bound by the bastardy judgment or are 
estopped. from attacking it. (See Weir, supra, 2,2. 
Cal.App.4th at pp. 1516- 1517. 1521.) Instead, she 
contends See has not shown that the issue adjudicated 
in the Ohio bastardy proceeding is identical to the 
issue presented here, that is, whether Draves was the 
natural parent of Griswold. 

Although we have found no California case directly 
on point, one Ohio decision has recognized that a 
bastardy judgment rendered in Ohio in 1950 was res 
judicata of any proceeding that might have· been 
brought under the Uniform Parentage Act. (Birman v. 
Sproat (1988) 47 Ohio App.3d 65 (546 N.E:2d 1354, 
13 5 71 [child born out of wedlock had standing to 
bring will contest based upon a paternity 
determination in a bastardy proceediiig brought 
during testator's life]; see also Black's Law Diet., 
supra, at pp. 146, 1148 [equating a bastardy 
proceeding with a paternity suit].) Yet another Ohio 
decision found that parentage proceedings, which had 
found a decedent to be the "reputed father" of a child, 
[FNJ 2) satisfied an Ohio legitimation statute and 
conferred standing upon the illegitimate child to 
contest the decedent's· will where the father-child 
relationship was established prior to the decedent's 
death. (Beck v. Jol/iff(l 984) 22 Ohio App.3d 84 f 489 
N.E.2d 825. 8291: see also Estate ofHicks (]993) 90 
Ohio App.3d 483 (629 N.E.2d 1086, I 088-10891 
[parentage issue must be detei:mined· prior to the 
father's death to the extent the parent -child 
relationship is being established under the chapter 
governing desceni and distribution].) While we are 
not bound to follow these Ohio authorities, they 
persuade us that the 1941 bastardy proceeding 
decided the identical issue presented here. 

FN12 The term "reputed father" appears to 
have reflected the language of the relevant 
Ohio statute at or about the time of the 1941 
bastardy proceeding. (See State ex · rel. 
Di.l·cus v. Van Dorn (1937) 56 Ohio App. 82 
(8 Ohio Op. 393, JO N.E.2d 14: 16).) 

Next, Doner-Griswold argues the Ohio judgment 
should not be given res judicata effect because the 
bastardy proceeding was quasi-criminal in nature. 
*923 It is her position that Draves's confession may 
have reflected only a decision to avoid. a jury trial 
instead of an adjudication of the paternity issue on 
the merits. 

To support this argument, Doner-Griswold relies 
upon Pease v. Pease (1988) 201 Cal.App.3d 29 [246 
Cal.Rptr. 7621 (Pease). In that case, a grandfather 
was sued by his grandchildren and others in a civil 
action alleging the grandfather's molestation of the 
grandchildren. When the grandfather cross
complained against his former. wife for 
apportiolllilent of fault, she filed ·a demurrer 
contending that the grandfather was collaterally 
estopped from asserting the nei:ligent character of his 
acts by virtue of his guilty plea in a criminal 
proceeding involving the same issues. On appeal, the 
judgment dismissing the cross-complaint was 
reversed. @ The appellate court reasoned that a trial 
·court in a civil proceeding may not give collateral 
estoppel effect to a criminal conviction involving the 
same issues if the conviction resulted from a guilty 
plea. "The issue of appellant's guilt wa~. not fully 
litigated in the prior criminal proceeding; rather, 
appellant's plea bargain may reflect nothing more 
than a compromise inSteild of an ultirm\te 
determination of his guilt. AppellaUt's due process 
right to a hearing thus outweighs any countervailing 
need to limit litigation or conserve judicial 
resources." (Id. at p. 34, fa. omitted.) 

l2J2) Even assuming, for purposes of argument only, 
that Pease's reasoning may properly be invoked 
where i:he father's admissio.n of paternity occ:u'ri:ed in 
a bastardy proceeding (see Reams v. State ex rel. 
Favors (1936) 53 Ohio App. 19 (6 Ohio Op. 501. 4 
N,E.2d' 151, 152) [indicating that a bastardy 
proceeding is more Civil than criminal' in character]), 
the circwnstances here do not call for its application. 
Unlike the situation iil. Pease, neither the in-court 
admission nor the resulting :paternity judgment at 
issue is being challenged by the father (Draves). 
Moreover, neither the father, nor those claiming a 
right to inherit through him, seek to litigate the 
paternity issue. Accordingly, the father's due process 
rights are not at issue and there; is no need to 
determine whether such rights might outweigh any 
countervailing need to limit litigation or conserve 
judicial resources. (See Pease, supra, 201 Cal.App.3d 
at p. 34.) 

Additionally, the record fails to suppmi any claim 
that Draves's confession merely reflected a 
compromise. Draves, of course, is no longer Jiving 
and can offer no explanation as to why he admitted 
paternity in the bastardy proceeding. Although 
Doner-Griswold suggests that Draves confessed to 
avoid the publicity of a jury trial, and not because the 
paternity charge bad merit, that suggestion is purely 
speculative and. finds no evidentiary support in the 
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record. '*924 

Finally, Doner-Griswold argues that See and 
Griswold's half siblings do not have standing to seek 
the requisite paternity detennination pursuant to the 
Uniform Parentage Act under section 7630, 
subdivision (c) of the Family Code. The question 
here, however, is whether the judgment in the 
bastardy proceeding initiated by Griswold's mother 
forecloses Doner-Griswold's relitigation of the 
parentage issue. 

Although Griswold's mother was not acting pursuant 
to the Uniform Parentage Act when she filed the 
bastardy complaint in 1941, neither that legislation 
nor the Probate Code provision should be construed 
to ignore the force and effect of the judgment she 
obtained. That Griswold's mother brought her action 
to determine paternity long before the adoption of the 
Unifo1111 Parentage Act, and that all procedural 
requirements of an action under Family Code section 
7630 may not have been followed, should not detract 
from. its binding effect in this probate proceeding 
where the issue adjudicated was identical with the 
issue that would have been presented in a Uniform 
Parentage Act action .. (See Weir, supra, ,22 
Cal.App.4th at p. 152 I.) Moreover, a prior 
adjudication of paternity does not compromise a 
state's interests in the accurate and efficient 
disposition of property at death. (See Trimble v. 
Gordon (1977) 430 U.S. 762. 772 & fn: 14 (97 S.Ct. 
1459, 1466. 52 L.Ed.2d 31] [striking down a 
provision of a state probate act that precluded a 
category of illegitimate children from participating in 
their intestate fathers' estates where the parent-child 
relationship had been established in state court 
paternity actions prior to the fathers' deaths].) 

In sum, we find that the 1941 Ohio judgment was a 
court order "entered during the father's lifetime 
declaring patemity" (§ 6453, subd. (b)(l)), and that it 
establishes Draves as the natural parent of Griswold 
for purposes of intestate. succession under section 
6452. 

Disposition 
(1) " 'Succession to estates is purely a matter of 
statutory regulation, which cannot be changed by the 
courts.' " (Estate of De Cigaran, sup1·a, 150 Cal. at p. 
688.) We do not disagree that a natural parent who 
does no more than openly acknowledge a child in 
court and pay court-ordered child support may not 
reflect a particularly worthy predicate for inheritance 
by that parent's issue, but section 6452 provides in 
unmistakable language that it shall be so. While the 

Legislature remains free to reconsider the matter and 
may choose to change the rules of succession at any 

' ... ,.., -n '~" l 
time; this .court will not do so wider the pretense of 
interpretation. 

. . ..... ·~. ''·· : 

Th<'.jucigment of the Court of Appeal is affirmed. 

George, C. J., Kennard, J., Werdegar, J., and Chin, 
J., concurred. '*925 

BROWN,J. 

I reluctantly concur. The relevant case law strongly 
suggests that a father who admits paternity in court· 
with no subsequent disclaimers "acknowledge[s) the 
child" within the meaning of subdivision (a) of 
Probate Code section 6452. Moreover, neither the 
statutory language nor the legislative history supports 
an alternative interpretation. Accordingly, we must 
affirm the judgment of the Court of Appeal. 

Nonetheless, I believe our holding today contravenes 
the overarching purpose behind our laws of intestate 
succession-to carry out "the intent a decedent without 
a will is most likely to have had." (16 Cal. Law 
Revision Com. Rep. (1982) p. 2319.) I doubt most 
children born out of wedlock would have wanted to 
bequeath a share of their estate to a "father" who 
never contacted them, never mentioned their 
existence to his family and friends, and only paid 
court-ordered child supp.Ort. I doubt even more that 
these children would have wanted to bequeath a share 
of their estate to that father's other offspring. Finally, 
I have no doubt that most, if not all, children born out 
of wedlock would have balked at bequeathing a share 
of their estate to a "forensic genealogist." 

To avoid such a dubious outcmne in the future, I 
believe our laws of intestate succession should allow 
a parent to inherit from a child born out of wedlock 
only if the parent has some sort of parental 
connection to that child. For example, requiring a 
parent to treat a child born out of wedlock as the 
parent's own before the- parent may inherit from that 
child would prevent today's outcome. (See, e.g., 
Bullock v. Thomas (Miss. 1995) 659 So.2d 574, 577 
[a father must "openly treat" a child born out of 
wedlock "as his own " in order to inherit from that 
child].) More importantly, such a requirement would 
comport with the stated purpose behind our laws of 
succession because that child likely would have 
wanted to give a share of his estate to a parent that 
treated him as the parent's own. 
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Of course, this court may not remedy t!iis>apparent 
defect in our intestate succession statutes. Only the 
Legislature may make the appropriate revisions. I 
urge it to do so here. *926 

Cal. 2001. 

Estate of DENIS H. GRISWOLD,' Deceased. 
NORMA B. DONER-GRISWOLD, Petitioner and 
Respondent, v. FRANCIS V. SEE, Objector and 
Appellant. 

END OF DOCUMENT 
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RIDEOUT HOSPITAL FOUNDATION, INC., 

_ P lailitiff and Respondent, 
v. 

COUNTY OF YUBA et al., Defen_dants and 
Appellants. 

No. C011614. 

Court of Appeal, Third District, California. 

Jul 20, 1992. 

SUMMARY 

A nonprofit hospital brought an action against a 
county to recover property taxes it had paid under 
protest after the county denied the hospital's 
application for the welfare exemption (Rev. & Tax. 
Code. § 214) on the ground that the hospital had net 
operating revenues in excess of 10 percent for the 
two tax years in question. The trial court granted 
summary judgment in favor of the hospital, finding 
that a nonprofit hospital that earns surplus revenues 
in excess of 10 percent for a given tax year can still 
qualify for the welfare exemption. (Superior Court of 
Yuba County, No. 45090, Robert C. Lenhard, Judge.) 

The Court of Appeal affirmed. The court held that 
Rev. & Tax. Code. § 214, subd. (a)(l), which 
provides that a hospital will not be deemed to be 
operated for profit if its operating. revenue does not 
exceed 10 percent, does not automatically preclude a 
hospital that does have revenue in excess of JO 
percent from invoking the welfare exemption, The 
legislative history of the provision, the court held, 
indicates that it was not intended to deny exemption 
to a nonprofit organization earning excess revenues 
for debt retirement, facility expansion, or operating 
cost contingencies, but merely to require a hospital 
earning such excess revenue to affirmatively show 
that, in fact, it is not operated for profit and that it 
meets the other statutory conditions for invoking the · 
exemption. (Opinion by Davis, J., with Sparks, 
Acting P. "J., a·nd Nicholson, J., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

Page 1 · 

(l!b lb, 1£, l!l) Property Taxes § 24--Exemptious
Property Used for Religious, Hospital, or Charitable 

-Purposes--Hospital Earning in Excess of IO Percent 
Revenue. 
In a nonprofit hospital's action against a county to 
recover property taxes paid under protest, the trial 
court *215 properly found that the hospital, which 
had net operating revenues in excess of 10 percent for 
the tax years in question, was not automatically 
ineligible for the "welfare exemption" of Rev. & Tax. 
Code, § 214. Rev. & Tax. Code, § 214, subd. (a)(l), 
provides that a hospital will not be deemed to be 
operated for profit if its operating revenue does not 
exceed 10 percent, but does not state the effect of 
earnings in excess of that amount. The legislative 
history of ·the provision indicates that it was not 
intended to deny exemption to a nonprofit 
organization earning excess revenues if those 
revenues were to be used for debt retirement, facility 
expansion, or operating cost contingencies. Thus, 
while a hospital earning such excess revenue does not 
receive the benefit of being deemed nonprofit, it can 
still invoke the exemption if it can show that, in fact, 
it is not operated for profit and meets the other 
statutory conditions for invoking the exemption. 

(See Cal.Jur.3d, Property Taxes, 
Witldn, Summary of Cal. Law 
Taxation,§§ 153, 155.) 

§ § 18, 20; 9 
(9th ed. 1989) 

(2) Taxpayers' Remedies § 14-Proceedings and 
Actions to Recover Taxes Paid-Review--Questions 
ofLaw--Interpretation ofWelfare Exemption Statute. 
In a nonprofit hospital's action against a county to 
recover taxes paid under protest, the question of 
whether the ·hospital qualified for the "welfare 
exemption" of Rev. & Tax. Code. § 214, even 
though it had eamed surplus revenue in excess of I 0 
percent for the tax years in question,_ was a question 
of law for the Cotii"t of Appeal's independent 
consideration on review. 

CD Statutes § 29--Construction--Language--
Legislative Intent. 
In interpreting a statute, the cowt's function is to 
ascertain the intent of the Legislature so as to 
effectuate the purpose of the law. To ascertain such 
intent, courts turn first to the words of the statute 
itself, and seek to give those words their usual and 
ordinary meaning. When a court interprets statutory 
language, it may neither insert language that has been 
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omitted nor ignore language that has been inserted. 
The language must be construed in the context of the 
statutory framework as a whole, keeping in mind the 
policies and purposes of the statute. If possible, the 
language should be read so as to conform to the spirit 
of the enactment. If the statute is ambiguous or 
uncertain, a court employs various rules of 
construction to assist in its interpretation. 

(.~!J Property Taxes § 24--Exemptions--Property 
Used for Religious, Hospital, or Charitable Purposes
-Strict Construction of Welfare *216 Exemption 
Statute. 
The "welfare exemption" of Rev. & Tax. Code, § 

214, like all tax exemption statutes, is to be strictly 
constriied to the end that the exemption allowed is 
not extended beyond the plain meaning of the 
language employed. The rule of strict construction, 
however, does not mean that the narrowest possible 
interpretation must be given to the statute, since strict 
construction must still be reasonable. 

(~.) Statutes § 46--Construction--Presumptions--
Legislative Intent. 
A fundamental rule of statutory construction is that 
the court must assume that the Legislature knew what 
it was saying and meant what it said. A related 
principle is that a court will not presume an intent to 
legislate by implication. Moreover, when the 
Legislature has expressly declared its intent, the 
courts must accept that declaration. 

(§) Statutes § 42--Construction--Aids--Opinions of 
Attorney General. 
Opinions of the Attorney General, while not binding, 

are entitled to great weight, and the Legislature is 
presumed to know of the Attorney General's formal 
interpretation of a statute. 

COUNSEL 

Daniel G. Montgomery, County Counsel, and James 
W. Calkins, Chief Deputy County Counsel, for 
Defendants and Appellants. 

McCutchen, Doyle, Brown & Enersen, John R. 
Reese and Gerald R. Peters for Plaintiff and 
Respondent. 

DAVIS,J. 

In this action to recover property taxes paid under 
protest, County of Yuba (County) appeals from a 

Page 2 

decision in favor of the taxpayer, Rideout Memorial 
Hospital (Rideout). There is but one issue on appeal: 
can a nonprofit hospital that earned surplus revenue 

· in excess of I 0 percent (for a given year) still qualify 
for the "welfare exemption" from property taxation in 
light of Revenue and Taxation Code section 214, 
subdivision (a)(l)? We hold that it can. 

Background 

Revenue and Taxation Code section 214 (section 
214) sets forth the "welfare exemption" from 
property taxation. For the tax years in question *217 
here, the section provided in pertinent part: "(a) 
Property used exclusively for religious, hospital, 
scientific, or charitable pwposes owned and operated 
by community chests, funds, foundations or 
corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 
from taxation if: 

"(l) The owner is not organized or operated for 
profit; provided, that in the case of hospitals, such . 
organization shall not be deemed to be organized or 
operated for profit, if during the immediate preceding 
fiscal · year the excess of operating revenues, 
exclusive of gifts, endowments and grants-in- aid, 
over operating expenses shall not have exceeded a 
sum equivalent to 10 percent of such operating 
expenses. As used herein, operating expenses shall 
include depreciation based on cost of replacement 
and amortization of, and interest on, indebtedness. 

"(2) No part of the net earnings of the owner inures 
to the benefit of any private shareholder or 
individual. 

"(3) The property is used for the actual operation of 
the exempt activity, and does not exceed an amount 
of property reasonably necessary to the 
accomplishment of the exempt purpose. 

"( 4) The property is not used or operated by the 
owner or by any other person so as to benefit any 
officer, trustee, director, shareholder, member, 
employee, contributor, or bondholder of the owner or 
operator, or any other person, through the distribution 
of profits, payment of excessive charges or 
compensations or the more advantageous pursuit of 
their business or profession. 

"(5) The property is not used by the owner or 
members thereof for fraternal or lodge purposes, or 
for social club purposes except where such use is 
clearly incidental to a primary religious, hospital, 
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scientific, or charitable purpose. 

"(6) The property is irrevocably dedicated to 
religious, charitable, scientific, or hospital purposes 
and upon .the liquidation, dissolution or abandonment 
of the owner will not inure to the benefit of any 
private person except a fund, foundation or 
corporation organized and operated for religious, 
hospital, scientific, or charitable purposes .... 

"The exemption provided for herein shall be known 
as the 'welfare exemption.' " *218 

Our concern centers on section 214, subdivision 
(a)(l) (hereafter, section 214(a)(l)). [FNI] 

FNI Section 214(a)(]) was amended 
nonsubstantively in 1989 and now provides: 
"(a) Property used exclusively for religious, 
hospital, scientific; or charitable purposes 
owned and operated by community chests, 

· funds, foundations or corporations organized 
and operated for religious, hospital, 
scientific, or charitable pawoses is exempt 
from taxation if: [~ ] (1) The owner is not 
organized or operated for profit. However, 
in the case of hospitals, the organization 
shall not be deemed to · be organized or 
operated for profit, if during the immediate 

. preceding fiscal year the excess of operating 
revenues, exclusive of gifts, endowments 
and grants-in-aid, over operating expenses 
has not exceeded a sum equivalent to 10 
percent of those operating expenses. As used 
herein, operating· expenses shall include 

. depreciation based on cost of replacement 
and amortization of, and interest on, 

· indebtedness.'' (Stats. 1989, ch. 1292, § I.) 
In 1985, the previol!Sly· undesignated 
introductory paragraph of section 214 was 
lettered "(a)." (Stats. 1985, ch. 542, § 2, p. 
2026.) This change redesignated section 
2.liLJ} as 214(a)(l), section 214(2) as 
2l4(a)(2), and so on. For the sake of 
simplicity we will use the terms "section 
2 l 4(a)( I)" "section 214(a)(2)" and the like 

·when referring to the pre- or the post-1985 
section 214. 

·County denied Rideout's applications for the welfare 
exemption for the tax years 1986-1987 and 1987-
1988. Rideout paid the taxes under protest and 
applied for a refund. After County denied the refund, 
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Rideout sued County. 

County contends that Rideout had excess revenues;' 
under section 214. of 24 and 21 percent for the two 
years in question. Rideout concedes that its net ' 
operating revenues under section 214 exceeded 10 · · '· 
percent in eac:h of those two years. 

In summary judgment proceedings, the parties 
narrowed the issues to the single issue stated above 
and the trial court ruled in favor of Rideout. W!) 
County argues that Rideout is automatically 
ineligible for the welfare. exemption for the years in 
question because its net revenues exceeded the J 0 
percent limitation of section 214(it)(J). Rideout 
counters that the 10 percent provision constitutes a 
"safe harbor" for nonprofit hospitals by which the 
hospital can be deemed to satisfy section 214(a)(l), 
but that a nonprofit hospital with revenues over 10 
percent can still ·meet the condition of section 
214Ca)(l) by showing, pursuant to the general rule, 
that it is ·not organized or operated for profit. We 
conclude that Rideout's position is essentially correct. 

Discussion 
(1) The issue in this case presents a question of law 

that we consider independently. (See *219Rudd v. 
Californii:i':.Casualtv Gen. Ins. Co. (1990) 219 
Cal.App.3d 948, 951-952 [268 Cal.Rptr. 624]; Burke 
Concrete Accessories, Inc. v. Superior Court 0970) 
8 Ca1.Apri.3d 773. 774-775 [87 Cal.Rptr. 6191.) 

All property in California is subject to· taxation 
unless exempted under federal or California law. 
(Cal. Const.. art. XIIJ, § 1; Rev. & Tax. Code; § 
2.Ql; all further references to undesignated sections 
are to the Revenue and Taxation Code unless 
otherwise specified.) The constitutional basis for the 
"welfare exemption" was added to the California 
Constitution in 1944; as revised nonsubstantively in 
1974, it now provides: "The Legislature may exempt 
from property taxation. in whole or in part: [~ ] ... 
Property used exclusively for religious, hospital, or 
charitable purposes and owned or. held in trust by 
corporations ·or other entities (!) that are organized 
and operating for those purposes, (2) that are 
nonprofit, and (3) no part of whose net earnings 
inures to the benefit of any private shareholder or 
individual." (Cal. Const .. art. Xlll, § 4, subd. (b); 
formerly art. XIlI. § 1 c.) The rationale for the 
welfare exemption is that the exempt property is 
being used either tci provide a government-like 
service or to accomplish some desired social 
objective. (Ehrman & Flavin, Taxing Cal. Property 
(3d ed. 1989) Exempt Property, § 6.05, p. 9.) 
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Pursuant to this constitutional authotiza.tion, the 
Legislature in 1945 enacted section 214 and labeled 
that exemption the "welfare exemption." In ·this 
appeal, we are asked to interpret subdivision (a)(l) of 
section 214. 

Certain general principles guide our interpretation. 
(l) "Our function is to ascertain the intent of the 
Legislature so as .to effectuate the purpose of the law. 
(California Teachers Assn. v. San Diego Communitv 
College Dist. (1981) 28 Cal.3d 692. 698 [170 
Cal.Rotr. 817. 621 P.2d. 8561.l To ascertain such 
intent, courts turn first to the words of the statute 
itself (ibid.), and seek to give the words employed by 
the Legislature their usual and ordinary meaning. 
(Lungren v. Deukmejian (1988) 45 Cal.3d 727. 735 
[248 Cal.Rptr. 115. 755. P.2d 2991.) When 
interpreting statutory language, we may neither insert 
language which has been omitted nor ignore language 
which has been inserted. (Code Ciy. Proc .. § 1858.) 
Tbe language must be construed in the context of the 
statutory framework as a whole, keeping in mind the 
policies and purposes of the statute (West Pico 
Furniture Co. v. Pacific Finance Loans (1970) 2 
Cal.3d 594. 608 [86 Cal.Rptr. 793. 469 P .2d 665)), 
and where possi.ble the language should be read. so as 
to conform to the spirit of the enactment. (Lungren 11. 

Deukmejian. supra. 45 Cal.3d at p. 735.)" (R1idd.v. 
California Casualty Gen. Ins . . Co.. supra. 219 
Cal.App.3d at o. 952.) If the statute is ambiguous or 
uncertain, courts employ various rules of construction 
to assist in the interpretation. (See 58 Cal.Jur.3d. 
Statutes.§§ 82-fil *220 pp. 430-508.) (i) Finally, 
"[t]he welfare exemption, like all tax exemption 
statutes, is to be strictly construed to the end that the 
exemption allowed is not extended beyond the plain 
meaning of the language employed. However, the 
rule of strict construction does not mean that the 
narrowest possible interpretation be given; ' "strict 
construction must still be a reasonable construction." ' 
(Cedars o(Lebanon Hosp. v. County o(L.A. (1950) 
35 Cal.2d 729. 734- 735 [221 P.2d 31. 15 A.L.R.2d 
10451; English v. County of Alameda (1977) 70 
Cal.App.3d 226. 234 [138 Cal.Rptr. 6341.l" 
(Peninsula Covenant Church v. County o(San Mateo 
(1979).94 Ca1.App.3d 382. 392 [156 Cal.Rptr. 43 lll 

(lQ) We therefore first consider the language of 
section 214(a)(I), which stated at the relevant times 
herein: "(a) Property used exciusively for religious, 
hospital, scientific, or charitable purposes owned and 
operated by community chests, funds, foundations or 
corporations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 

Pa.ge4 

from taxation if: [~ ] (I) The owner is not organized 
or operated for profit; provided, that in the case of 
hospitals, such organization shall not be deemed to be 
organized or operated for profit, if during the 
immediate preceding fiscal year the excess of 
operating revenues, exclusive of gifts, endowments 
and grants-in-aid, over operating expenses shall not 
have exceeded a sum equivalent to 10 percent of such 
operating expenses. As .used herein, operating 
expenses shall include depreciation based on cost of 
replacement and amortization of, and interest on, 
indebtedness." {See fn. 1, ante.) 

As we immediately see, the proviso presents 
somewhat of a ".knotty" problem, being cast as a 
double negative-if revenues did not exceed 10 
percent, the hospital shall not be deemed to be 
organized or operated for profit. [FN2) Under the 
language of section 214Ca)(ll, the Legislature did not 
automatically exclude nonprofit hospitals earning 
more than 10 percent surplus revenues from the 
welfare exemption. Tbe proviso does not address this 
situation on its face; it concerns only the hospital 
earning 10 percent or under. In fact, the automatic 
exclusion would have been a simple matter to 
accomplish-a mere untying of the two "knots" from 
the proviso would have done it. We note that in other 
sections of the Revenue and Taxation Code, when the 
Legislature wishes to exclude certain entities from a 
taxation exemption it can do so in ·clear terms. (See, 
e.g., § 201.2, subd. (c): "(c) This section shall not be 
construed to exempt any profit- making organization 
or concessionaire from any property tax, ... ") *221 

FN2 Of course, if a hospital satisfies this 
proviso it must still actually be nonprofit 
because the welfare exemption does not 
apply to. profitmaking hospitals regardless of 
their earnings (Cal. Const .. a.rt. XIII. § 4, 
subd. (b)); moreover, to claim the 
exemption, the nonprofit hospital must 
satisfy all of the other conditions set forth in 
section 214(a) (i.e., subds. (2) through (6)). 

Nevertheless, there is that double negative. Does that 
double negative make a positive? In other words, is 
the converse of the proviso to be implied-as County 
argues-so ·that a hospital .which exceeded the I 0 
percent figure is deemed unable to satisfy section 
214(a)(l)? These questions raise ambiguities that call 
for the employment of certain rules of construction. 

(,2) A fundamental rule of construction is that we 
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must assume the Legislature knew what it was saying 
and meant what it said. (Blew v. Horner (1986) 187 
Cal.App.3d 1380. 1388 [232 Cal.Rptr. 6601; Tracy 11. 

Municipal Court (1978) 22 Cal.3d 760. 764 (150 
Cal.Rptr. 785. 587 P.2d 2271;· Rich v. State Board of 
Optometry (! 965) 23 5 Cal.App.2d 591. 604 ~ 
Cal.Rptr. 512).) In related fashion, courts will not 
presume an intent to legislate by implication. (People 
v. Welch Cl 97 ll 20 Cal.App.3d 997. 1002 [2.a 
Cal.Rptr. 113]; First M E. Church v. Los Angelru 
Co. 0928) 204 Cal. 201. 204 [267 P. 703].) County 
has constructed section 214 on a foundation of 
implication which does not fare well under the 
weight of these rules. 

Another important rule is that when the Legislature 
has expressly declared its interit, the courts must 
accept that declaration. (Tvrone v. Kel/ev 0 973) 9 
Cal.3d 1, 11 [l 06 Cal.Rptr. 761, 507 P.2d 651; see 
California As.rn. of Psvcholoft)I Providers v. Rank 
(1990) 51 Cal.3d 1. 15 [270 Cal.Rptr. 796. 793 P.2d 
lli (J.Q) Here, the application of this rule requires us 
to consider section 214's legislative history. (See i!.. 
Cal.3d at pp. 14- 16.) 

As originally enacted in 1945, section 214 did not 
contain the proviso found in subdivision (a)( 1 ), and 
the condition stated by subdivision (a)(3) was 
different. The section originally read in pertinent part 
as follows: "[a) Property used exclusively for 
religious, hospital, scientific, or char\table purposes 
owned and operated by community chests, funds, 
foundations or corporations organized and operated 
for religious, hospital, scientific, or charitable 
purposes is exempt from taxation if: 

"(I) The owner is not organized or operated for 
profit; 

"(2) No part of the net earnings of the owner inures 
to the benefit of any private shareholder or 
individual; · 

"(3) The. property is not used or operated by the 
owner or by any other person for profit regardless of 
the purposes to which the profit is devoted; ... " (Stats. 
1945, ch. 241, § 1, p. 706.) 

In Sutter Hospital 11. City of Sacramento Cl 952) 39 
Ca!.2d 33 [244 P.2d 390). the California Supreme 
Court was asked whether a nonprofit hospital "222 
which had deliberately earned an 8 percent surplus of 
income over expenses to be used for debt retirement 
and facility expansion could qualify for the welfare 
exemption of section 214. Relying on subdivision 
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(a)(3} as stated above, the court said no. (39 Cal.2d at 
pp. 39-41.) The court aclmowledged that its holding 
madejt difficult for modem hospitals to operate in a 
financially sound manner IC! reduce indebtedness and 
expand their facilities, but.said that matter should be 
addressed to the Legislature rather than the courts 
becau8e subdivision (a)(3) compelled the court's 
holding. (39 Cal.2d at pp. 40-41.) 

Responding to the challenge raised by the Sutter 
decision, the Legislature in 1953 amended section 
214. (Stats. 1953, ch. 730, § 1-4, pp. 1994-1996; 
Christ The Good Shepherd Lutheran Church v. 
Mathiruen 0978) 81 Ca!.App.3d 355, 365 [146 
Cal.Rptr. 3211.l This amendment was proposed in . 
Assembly Bill No. 1023 (A.B. 1023}. AB originally 
introduced, A.B. 1023 rewrote subdivision (a)(3) to 
require simply that. the property be "used for the 
actual operation of the exempt activity," and 
contained an urgency clause setting forth the 
Legislature's intent as follows: "This act is an 
urgency measure necessary ·for the immediate 
preservation of the public peace, health or safety 
within the meaning of Article IV of the Constitution, 
and shall go into immediate effect. The facts 
constituting such necessity are: Continuously since 
the adoption of the 'welfare exemption' it has been 
understood by the administrators of the law, as well · 
as by the public generally, that it was the purpose and 
the intent . , of Legislature in the adoption of 
subdivision .. [a](3) of Section 214 of the Revenue and 
Taxation Code to disqualify for tax exemption any · 
property of a tax exempt organization which was not 
used for the actual operation of the exempt activity,. 
but that such organization could rightfully use the 
income from the property devoted to the exempt 
activity for the purposes of debt retirement, 
expansion of plant and facilities or reserve for 
operating contingencies without losing the tax 
exempt status of its property. 

"Recently, doubt bas been cast upon the foregoing 
interpretation by a decision of the State Supreme · 
Court involving the tax exemption of a hospital. This 
decision was broad in its application and has caused 
the postponement or actual abandonment of plans for 
urgently needed hospital construction and expansion 
at a time when there are insufficient hospital facilities 
in this State to properly care for the health needs of 
its citizens, and virtually no surplus facilities for use 
in case of serious epidemic or disaster. This 
Legislature bas recognized that in addition to gifts 
and bequests the traditional method for the financing 
of the expansion and construction of voluntary 
religious and community nonprofit hospital facilities 
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is through the use of receipts from ·the actual 
operating facilities. In its decision the Supreme Court 
indicated that this was a matter' for · 1egislative 
clarification. *223 

"It has never been the intention of ·the-.· Legislature 
that the property of nonprofit religiau·s; hospital· or 
charitable organization8 otherwise qi.iiilifying for the 
welfare exemption should be denied exemption if the 
income from the actual operation of the property for 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies, it having been 
the intent of the Legislature in adoptii).g subsection 
[a](3) of Section 214 to deny exemption to property 
not used for exempt purposes even though the 
income from the property was used to support an 
exempt activity. 

"Therefore, in order to clarify the legislative intent 
and to remove any doubt with respect to the status of 
property actually used for exempt purposes, it is 
necessary to amend subdivision (a](3) of Section 214 
of the Revenue and Taxation Code. It is essential that 
this be done at the earliest possible moment to avoid · 
further delays in the construction and ei(pansion of 
needed hospital facilities." (Stats. 1953, ch. 730, § '4, 
pp. 1995-1996.) 

About three months after this urgency clause and 
amendment to subdivision (a)(3) were proposed in 
A.B. 1023, A.B. 1023 was amended to include the 
proviso in subdivision (a)(I) at issue here. (Stats. 
1953, ch. 730, § I, p. 1994.) Thereafter, A.B. 1023-
with the urgency clause· and the noted changes to 
subdivisions (a)(l} and (a)(3)-was enacted into law. 
(Stats. 1953, ch. 730, § 1, pp.-1994-1996.) 

In the urgency clause, the Legislature expressly 
stated its intent that a section 214 organization 
"could rigi1tfully use the income from the property 
devoted to the exempt activity for the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies without losing the 
tax exempt status of its property," and that "[i]t bas 
never been the intention of the Legislature that the 
property of nonprofit ... hospital ... organizations 
otherwise qualifying for the welfare exemption 
should be denied exemption if the ·income from the 
actual operation of the property for the exempt 
activity be devoted to the purposes of debt retirement, 
expansion of plant and facilities or reserve for· 
operating contingencies, ... " (Stats. 1953, ch. 730, § 
4, pp. 1995-1996.) 
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Where the Legislature has expressly declared its 
intent, we must accept that declaration. (Tvrone v. 
Kelley. supra. 9 Cal.3d at p. l 1: see California Assn. 
of Psvcholoey Providers v. Rank, supra. ·s 1 Cal.3d at 
JL...11.) Pursuant to the legislative expression here, 
there · is no lirni ta ti on on earned revenue that 
automatically disqualifies a nonprofit hospital from 
obtaining the welfare exemption; the concern is 
whether that revenue is devoted to furthering the 
*224 exempt purpose by retiring debt, expanding 
facilities or saving for contingencies. [FN3] 

FN3 This is not to say that a nonprofit 
hospital can earn any amount above 10 
percent and still qualify for the welfare 
exl?mption. The hospital must show that 
indeed it is not organized or operated for 
profit and that it meei!i all of the other 
conditions in section 214. One of these other 
conditions, section 214 (a)(3), now 
mandates in pertinent part that the "property 
(be) used for the actual operation of the 
exempt activity, and ... not exceed an 
amount of property reasonably necessary lo 
the accomplishment of the exempt purpose." 
(Italics added.) 

It is true. that ·the urgency ·clause containing the 
Legislature's expressed intent was made a part of 
A.B. · 1023 before the proviso in section 2\4(a)(I) 
was added to that bill, : and that the clause refers to 
section 2 l4(a)(3). Regardless of timing, however, 
both the section 214(a)(]) proviso and the urgency 
clause were enacted into law as part of A.B. 1023. 
(Stats. 1953, ch. 730, § § 1, 4, pp. 1995-1996.) More 
importantly, the urgency clause focuses o.n the issues 
of tax exemptions for hospitals, the urgent need for 
hospital construction and expansion, and the ways of 
financing that construction and expansion for 
nonprofit hospitals. It is in this context-a context 
fundamentally implicated by a hospital earning above 
the 10 percent figure in section 214(a)(l)-that the 
Legislature declares "(i]t has never been the intention 
of the Legislature that the property of nonprofit ... 
hospital ... organizations otherwise qualifying for the 
welfare exemption should be denied exemption if the 
income from the actual operation of the property for 
the exempt activity be devoted to the purposes· of· 
debt retirement, expansion of plant and facilities or 
reserve for operaiing contingencies, ... " (Stats. 1953, 
ch. 730, § 4, p. 1996.) In. a related vein, the reference 
in the urgency clause to section 214(a)(3) concerns 
the issue of bow the use of income from exempted 
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property affe.cf~ welfare exemption eligibility; this 
issue is e:ls.o fUilciamentally implicated in the context 
of a nonp~C,:~t )lospital earning a surplus revenue 
greater tb~ 1 Q pC!fcent. 

'· : . . 

County ~-~£~~~~:s the section 2 J 4 ra)O) proviso is 
rendered :,j11e,arl!1gless if interpreied to allow a 
nonprofit .hiJSP,j~l that earns more than 10 percent the .. 
welfare exemption; under such an interpretation, 
County maintains, it makes no difference whether a 
nonprofit hospital earns below or above the 10 
percent figure-the exemption can be claimi:d in either 
instance. 

We think the 10 percent fi~e in section 214(a)(!) is 
meaningful even if nonprofit hospitals that earn over 
that figure can still qualify for the welfare exemption. 
The I 0 percent figure prnvides a clear guideline by 
which '11onprofii hospitals can . engage in sound 
financiar practices to fUrther the exempt activity 
without jeopardizing . their tax exempt status, 
assuming they otherwise qualify for ,the welfare 
exemption. The proviso in *225section 2 l 4(a)(l) 
recognizes the co~plex financial and fun'ctio'nal 
realities of the modern hospital operation, an 
operation that often requires deliberately designed 
surplus revenues to ensure adequate levels of service 
and resources. (See Sutier Hospital v. City of 
Sacramento. supra. 39 Cal.2d at pp. 36. 39- 40: see 
also St. Francis Hosq: v. Cib1 & County. o( S. F. 
(1955) 137 Cal.App.2d 321, 323-326 (290 P.2d 2751; 
Cedars o(Lebanon Hosp. v. CountV ofL. A. (1950) 
35 Cal.2d 729. 735- 736 [221 P.2d 31, 15 A.L.R.2d 
1045).) 

The mod~i11 hospital is an extremely complex entity
essentially, it is a rninicity. (See Cedars of Lebanon 
Hosp. v. Counfl' o(L. A .. supra. 35 Cal.2d at pp. 735: 
745.) A modern ·hospital·· generates significant 
revenue but spends considerable amounts for labor, 
equipment, 'facilities and capital. outlay; large and 
complex annual budgets are cmnmonplace in this 
setting. (See St. Francis Hosp. v: City & County o(S. 
F .. supra. 137 Cal.App.2d at p. 325.) And in this 
setting, a surplus might be accidental rather than 
designed; or a particular surplus might be designed 
but the fate of fortuity intervenes and the budget 
forecasters have sleepless nights. (Ibid.) 

Recall, section 214 was amended in light of tbe 
Sutler Hospital court's request for legislative 
intervention after the court acknowledged that its 
holding made it difficult for modern hospitals to 
operate in a financially sound manner to. reduce 
indebtedness and expand their facilities. In that case, 
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the nonprofit hospital purposely earned surplus 
revenue to retire its debt and expand .its facilities. Q.2 
Cal.2d at pp. 36. 40.) Accordingly, § 214(a)(J) 
provides a clear guideline 'by which nonprofit 
hospitals can deliberately design surplus revenues 
and not risk losing their ti:x exempt status (provided 
the other conditions of section 2 J 4 are satisfied and. 
the revenues are used for proper purposes). 

The very complexity just described and recognized 
in the cited cases TUiiS counter to an interpretation 
that an earned surplus revenue above I 0 · percent 
automatically disqualifies a nonprofit hospital from 
the welfare·exemption. To say, as County does with 
its interpretation of automatic. ineligibility, that a 
nonprofit hospitlµ which earned 10 percent is eligible 
for the exemption while the p.onprofit hospital which 
earned 10.01 percent is automatically excluded from 
it, is to say that thes~ complex realities are irrelevant. 

Rather, the nonprofit hospital earning .over IO 
percent is outside the clear guideline offered by 
section 214(a)(l) and thereby subject to a1~ increased 
scrutiny by tax authorities and an increased burden in 
showing it is not organized or operated for profit. 
Such a no.nprofit hospital is no Jonger "deemed" to 
meet the condition' of section 214(a)(l). In short, the 
proviso. of *226 section 214Ca)(l) provides no 
protection for the' nonprofit hospital earning over 10 
percent; that bospita! must prove it is not organized 
or operated for profit under the g~neral rule of section 
214(a)(l). Contrary to County's argument,. therefore, 
the section 214(a)(]) lQ percent proviso is 
meaningful. even if not construe4 as a point of 
automatic disqualification, 

County also relies on a 1954 opinion of the Attorney 
General and a 1967 opinion from.the First District. 
The Attorney General's opinion considered whether 
the 1953, amendments to subdivisions (a)(!) and 
(a)(3) of section 214 were valid and effective· in a 
general sense. (Welfare Exemptions, 23 
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the 
Attorney General noted that "[t]he Legislature might 
well detennine that hospitals as distinguished from 
other organizations entitled to the welfare exemption 
usually operate on a schedule of rates more 
comparable to a schedule of rates by a commercial 
organization and tl1.erefore their net earnings should 
be restricted in order for them to have the benefit of 
the welfare exemption (see Sutler Hospital case pp. 
39-40)." (Id. at p. 139.) The First District opinion-San 
Francisco Boys' Club, Inc. v. County of Mendocino 
Cl967) 254 Cal.App.2d 548 [62 Cal.Rptr. 2941-
invo!ved profitmaking. logging operations on land 
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owned by and used for a nonprofit, charitable club 
for boys. Referring to the section 2 l 4(a)Cl) proviso at 
issue here, the court noted that "the Legislature 
a.mended section 214 to pennit nonprofit hospitals to 
have excess operating revenues in a sum equivalent 
to 10 percent of operating expenses." (254 
Cal.App.2d at p. 557 .) 

Against the Attorney General's passing reference of 
1954 and the First District's dicta of 1967 stands an 
Attorney General opinion from 1988 on the identical 
issue in this case. (Welfare Exemption Qualification, 
71 Ops.Cal.Atty.Gen. 106 (1988).) In fact, it was 
County that requested this 1988 opinion. In that 
opinion, the Attorney General concluded that "[a] 
non-profit hospital which had earned surplus revenue 
in excess of ten percent during the preceding fiscal 
year might still qualify for the 'welfare exemption' 
from taxation under section 214 of the Revenue and 
Taxation Code." (Id. at p. 107.) Although it was not 
used as pivotal support, the 1954 Attorney General 
opinion was cited twice in the 1988 opinion. (Id. at p. 
112.) [FN4] 

FN4 County also relies on cryptic passages 
in certain letters written in 1953 to then 
Governor Earl Warren. These letters were 
from the attorney for the California Hospital 
Association, which sponsored A.B. 1023, 
and from the Attorney General. In deciding 
whether to sign A.B. 1023 amending 
subdivisions (a)(l) and (a)(3), Governor 
Warren requested the views of these two 
entities. These unpublished and informal 
expressions to the Governor-especially the 
letter from the hospital association attorney
are not the type of extrinsic aids that courts 
can meaningfully use m discerning 
legislative intent. (See 58 Cal.Jur.3d. 
Statutes,§§ 160-172, pp. 558-582.) 

The First District's opinion in San Francisco Boys' 
Club concerned an issue relating to a charitable social 
organizatjon rather than a hospital. For *227 that 
reason, the analysis. there is not gennane to the 
hospital-specific provision before us. {Q, 1.9.) 
Although opinions of the Attorney General, while not 
binding, are entitled to great weight (Napq Valley 
Educators' Assn. v. Napa Valley Unified School Dist. 
( 1987) 194 Cal.App.3d 243. 251 (239 Cal.Rptr. 395]; 
Henderson v. Board of Education (1978) 78 
Ca1.App.3d 875. 883 (144 Cal.Rptr. 568]). it is 
unclear how to apply this principle to the two 
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published Attorney General op1mons noted above. 
This principle applies because the Legislature is 
presumed to know of the Attorney General's formal 
interpretation of the statute. (Ibid.) But the two 
Attorney General opinions seem to be at odds. And 
while the 1954 opinion is a contemporaneous 
construction of long duration, the 1988 opinion 
involves the identical issue in this case and the 
Legislature amended section 214Ca)(!) 
nonsubstantively about one and one- half years after 
the 1988 opinion was published. (Welfare Exemption 
Qualification, supra, 71 Ops.Cal.Atty.Gen. 106; 
Stats. 1989, ch. 1292, § 1.) So we return, as we must, 
to the words used by the Legislature in the statute and 
in the urgency clause's declaration of intent. 

That return also provides the answer to County's 
final argwnent. County argues that its interpretation 
of the 10 percent figure in section 214 as a point of 
automatic ineligibility is supported by the language in 
section 2 I 4(a)(]) that qualifies the terms "operating 
revenues" and "operating expenses." Under section 
2 l 4(a)( ll, gifts, endowments and grants-in-aid are 
excluded from "operating revenues" while 
depreciation based on cost of replacement. and 
amortization of, and interest on, indebtedness are 
included in "operating expenses." Basically, County 
argues that the Legislature has provided certain 
financial advantages for facility improvement, debt 
retirement and nonoperating revenues in section 
214(a)(l), thereby intending to place a cap on what 
nonprofit hospitals can earn for welfare exemption 
eligibility. 

The problem with this argument is that it is difficult 
to define automatic ineligibility in a more roundabout 
way than that suggested by County's interpretation. If 
the section 214(a)(l) proviso accounts favorably to 
nonprofit hospitals for all of the uses of net earnings 
that do not defeat welfare exemption eligibility, why 
did the Legislature include that double negative? In 
such a situation, the proviso would be tailor-made for 
dispensing with the double negative because the 
statute has the sound financial management practices 
and the allowed uses for net earnings built into it. But 
the section 214(a)(l) proviso, by its terms, applies 
only to the nonprofit hospital whose operating 
revenues have not exceeded 10 percent of operating 
expenses; in that situation, the proviso deems the 
nonprofit hospital in compliance with section 
2 I 4(a)( I). The proviso, by its terms, does not cover 
the nonprofit *228 hospital which has earned over IO 
percent; in that situation, the nonprofit hospital must 
show it is not organized or operated for profit. And 
the Legislature stated in the urgency clause that it has 
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never been the Legislature's intent "that the property 
of nonprofit .. . hospital ... organizations otherwise 
qualifying for the welfare exemption should be 

· denied exemption if the income from the actual 
operation of the property· for the exempt activity be 
devoted to the purposes of debt retirement, expansion 
of plant and facilities or reserve for operating 
contingencies .... " 

· Nor does our construction of section 214(a)(]) 
violate the rule of strict construction by extending the 
tax exemption allowed beyond the plain meaning of 
the language employed. (Peninsula Covenant Church 
v. County o[San Mateo. supra. 94 Cal.App.3d at p. 
392.) If we have· attempted to do anything in this 
opinion, we have attempted to adhere to the plain 
meaning of the language employed in section 
2l4(a)(1 ). 

For all of these reasons, we conclude that a nonprofit 
hospital that earned surplus revenue in excess of 10 
percent · duririg the relevant fiscal year can still 
qualify for the "welfare exemption" from taxation 
under section 214. (FN5) 

FN5 Our opinion and conclusion are limited 
to this single question of law. Accordingly, 
we express no views on whether Rideout 
actually was or was not organized or 

·operated for profit or whether Rideout can 
obtain the welfare exemption for the specific 
years in question, aside from concluding that 
earnings in excess of 10 percent do not 
automatically disqualify Rideout from the 

·exemption. 

Disposition 
The judgment is affirmed. Each party to bear its own 
costs on appeal. 

Sparks, Acting P. J., and Nicholson, J., concurred. 

A petition for a rehearing was denied August 17, 
1992. *229 

Cal.App.3.Dist.,1992. 

Rideout Hosp. Foundation, Inc. v. County of Yuba 

END OF DOCUMENT 
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ALFRED K. WEISS et al., Appellants, 
v. 

STATE BOARD OF EQUALIZATION et nl., 
Respondents. · 

L. A. No. 22697. 

Supreme Court of California 

Apr. 28, 1953. 

HEADNOTES. 

(1) Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. 
In exercising power which State Board of 

Equalization has under Const., art. XX, § 22, to 
deny, in its discretion, "any specific liquor license if 
it shall determine for good cause that the granting ... 
of such license would be contrary to public welfare or 
morals," the board performs a quasi judicial function 
similar to local administrative agencies. 

See Cnl.Jur.2d, Alcoholic Beverages, § 25 et seq.; 
Am.Jur., Intoxicating Liquors,§ 121. 

(~Licenses § 32--Application. 
Under appropriate circumstances, the same rules 
apply to determination of an application for a license 
as those for its revocation. 

(J.) Intoxicating Liquors § 9.4--Licenses.-Discretion 
of Board. 
The discretion of the State Board of Equalization to 
deny or revoke a liquor license is not absolute but 
must be exercised in accordance with the law, and the 
provision that it may revoke or deny a license "for 
good cause". necessarily implies that its decision 
should be based on sufficient evidence and that it 
should not act arbitrarily in determining what is 
contrary to public welfare or morals. 

(i) Intoxicating Liquors § 9.4-Licenses--Discretion 
of Board. 
3While the State Board of Equalization may refuse 
an on-sale liquor license if the premises are in the 
immediate vicinity of a school (Alcoholic Beverage 
Control Act, § 13), the absence of such a provision 
or regulation by the board as to off-sale licenses does 
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not preclude it from making proximity of the 
premises to a school· *773 an adequate basis for 
denying an off-sale license as being inimical to 
public morals and welfare. 

(l) Intoxicating Liquors § 9.4-Licenses--Discretion 
of Board. 
It is not unreasonable for the State Board of 
Equalization to decide that public welfare and morals 
would be jeopardized by the granting of an off-sale 
liquor license within 80 feet of some of the buildings · 
on a school gr~und. 

(fil Intoxicating Liquors § 9.4--Licenses--Discretion 
of Board. 
Denial of an application for an off-sale license to sell 
beer and wine at a store conducting a grocery and 
delicatessen business across the street from. high 
school grounds is not arbitrary because there are 
other liquor licenses operating in the vicinity of the 
school, where all of them, except a drugstore, are at 
such a distance from the school that it cannot be said 
the board acted arbitrarily, and where, in any event, 
the mere fact that the board may have erroneously 
granted licenses to be used ·near the school in the past 
does not make it mandatory for the board to continue 
its error and grant any subsequent application. 

(l) Intoxicating Liquors § 9.4-Licenses--Discretion 
ofBoard. · 
Denial of an application for an off-sale license to sell 
beer and wine at a store across the street. from high 
school grounds is not arbitrary because the 
neighborhood is predominantly Jewish and applicants 
intend to ·sell wine to customers of the Jewish faith 
for sacramental purposes, especially where there. is 
no showing that wine for this purpose could not be 
conveniently obtained el.Sewhere. 

SUMMARY 

APPEAL from· a: judgment of the Superior Court of 
Los Angeles County. Frank G. Swain, J_lidge. 
Affirmed. 

Proceeding in mandamus to compel State Board of 
Equalization to issue an off-sale liquor license. 
Judgment denying writ affirmed. 

COUNSEL 
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Riedman & Silverberg and Milton H. Silverberg for 
Appellants. 

Edmund G. Brown, Attorney General, and Howard 
S. Goldin, Deputy Attorney General, for 
Respondents. 

CARTER, J. 

Plaintiffs brought mandamus proceedings in the 
superior court to review the refusal of defendant, 
State Board of Equalization, to issue them an off
sale beer and wine license at their premises and to 
compel the issuance of such a license. The court gave 
judgment for the board and plaintiffs appeal. *774 

Plaintiffs filed their application with the board for an 
off-sale beer and wine license (a license to sell those 
beverages to be consumed elsewhere than on the 
premises) at their premises where they conducted a 
grocery and delicatessen business. After a bearing the 
board denied the applic;ation on the grounds that the 
issuance of the license would be contrary to the 
"public welfare and .morals" because of the proximity 
of the premises to a school. 

According io the evidence before the board, the area 
concerned is in Los Angeles. The school is located in 
the · block bordered on the south by Rosewood 
Avenue, on the ·west by Fairfax Avenue, and on the 
north by Melrose Avenue-an 80-foot street running 
east and west parallel to Rosewood and a block north 
therefrom. The school grounds are enclosed by a 
fence, the gates of which are kept locked most of the 
time. Plaintiffs' premises for which the license is 
sought are west across Fairfax, an 80-foot street, and 
on the corner of Fairfax and Rosewood. The area on 
the west side of Fairfax, both north and south from 
Rosewood, and on the east side of Fairfax south from 
Rosewood, is a business district. The balance of the 
area in the vicinity is residential. The school is a high 
school. The portion along Rosewood is an athletic 
field with the exception of buildings on the corner of 
Fairfax and Rosewood across Fairfax from plaintiffs' 
premises. Those buildings are used for R.O.T.C. The 
main buildings of the school are on Fairfax south of 
Melrose. There are gates along the Fairfax and 
Rosewood sides of the school but they are kept 
locked most of the time. There are other premises in 
the vicinity having liquor licenses. There are five on 
the west side of Failfax in the block south of 
Rosewood and one on the east side of Fairfax about 
three-fourths of a block south of Rosewood. North 
across Melrose and at the comer of Melrose and 
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Fairfax is a drugstore which has an off-sale license. 
That place is 80 feet from the northwest comer of the 
school property as Melrose is 80 feet wide and 
plaintiffs' premises are 80 feet from the southwest 
corner of the school property. It does not appear 
when any of the licenses were issued, with reference 
to the existence of the school or otherwise. Nor does 
it appear what the distance is between the licensed 
drugstore and any school buildings as distinguished 
from school grounds. The licenses on Fairfax Avenue 
are all farther away from the school than plaintiffs' 
premises. 

Plaintiffs contend that the action of the board in 
denying them a license is arbitrary and wrreasonable 
and they particularly *775 point to the other licenses 
now outstanding on premises as near as or not mtich 
farther from the school. · 

The board has the power "in its discretion, to deny ... 
any specific liquor license if it shall determine for 
good cause that the granting ... of such license would 
be contrary to public welfare or morals." (Cal. Const., 
art. XX, §. 22.) (l) In exercising that power it 
performs a quasi judicial function similar to local 
administrative agencies. (Covert v. State Board o( 
Equalization. 29 Cal.2d 125 [173 P.2d 5451: 
Revno/ds v. State Board o( Equalization, 29 Cal.2d 
137 (173 P.2d 551, 174 P.2d 41; Stoumen v: Reilly, 37 
Cal.2d 713 (234 P.2d 9691.) 0 Under appropriate 

· circumstances, such as we have here, the same rules 
apply to the determination of an application for a 
license as those for the revocation of a license. 
(Fascination. Inc. v. Hoover, 39 Cal.2d 260 (246 
P.2d 656); Alcoholic Beverage Control Act, § 39; 
Stats. 1935, jl. 1123, as ainended.) (J.) In making its 
decision "The board's discretion ... however, is not 
absolute but must be exercised in accordance with the 
law, and the provision that it inay revoke [or deny] a 
license 'for good cause' necessarily implies that its 
decisions should be based on sufficient evidence and 
that it should not act arbitrarily in determining what 
is contrary to public welfare or morals." (Stoumen v. 
Reillv, supra. 37 Cal.2d 713, 717.) 

(1) Applying those i"ules to this case, it is pertinent to 
observe that while the board may refuse an on-sale 
license if the premises are in the immediate vicinity 
of a school (Alcoholic Beverage Control Act, supra, 
§ 13) there is no such provision or regulation by the 
board as.to off-sale licenses. Nevertheless, proximity 
of the licensed premises to a school may supply an 
adequate basis for denial of a license as being 
inimical to public morals and welfare. (See Altadeno 
Community Church v. State Board o( Equalization. 
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l 09 CaLApp.2d 99 [240 P.2d 3221; Slate v. City o( 
Racine, 220 Wis. 490 (264 N. W. 4901; Ex parte 
Velasco, CTex.Civ.App.) 225 S.W. 2d 921; Harrison 
v. People, 222 fl!. 150 (78 N .E. 52).) 

The qu~tion is, therefore, whether the board acted 
· arbitrariiy in denying the application for the license 
on the ground of the proximity of the premises to the · 
school. No question is . raised as to the personal 
qualifications of the applicants. W We cannot say, 
however, that it was unreasonable for the board to 
decide that public welfare and morals would be 
jeopardized by the grantiog of an off-sale license at 
premises *776 within 80 feet of some of the 
buildings on a school ground. A$ has been seen, a 
liquor license may be .refused when the premises, 
where it is.to be used, are in the vicinity of a school. 
While there may not be as much probability that an 
off-sale license in such a place would be as 
detrimental as an on-sale license, yet we believe a 
reasonable person could conclude that the sale of any 
liquor on such premises would adversely affect the 
public welfare and morals. 

(§) Plaintiffs argue, however, . that assuming the 
foregoing is true, the action of the board was 
arbitrary because ·there are other liquor licensees 
operating in the vicinity of the school. All of them, 
except the drugstore at the northeast comer of Fairfax 
and Melrose, are at such a distance from the school 
that we cannot say the board acted arbitrarily. It 
should be noted also that as to the drugstore, while it 
is within 80 feet of a comer of the school grounds, it 
does not appear whether there were any buildings 
near that comer, and as to all of the liceniiees, it does 
not appear when those licenses were granted with 
reference to the establishment of the school. 

Aside from these factors,, plaintiffs' argument comes 
down to the contention that because the board may 
have erroneously granted licenses to be used near the 
school in the past it must continue.its error and grant 
plaintiffs'. application. That problem has been . 
discussed: "Not only does due process permit 
omission of reasoned administrative opinions but it 
probably also permits substantial deviation from the 
principle of stare decisis. Like courts, agencies may 
overrule prior decisions or practices and may initiate 
new policy or law through adjudication. Perhaps the 
best authority for this observation is FCC 11. WOKO 
(329 U.S. 223 (67 S.Ct. 213, 91 .L.Ed. 204),) The 
Commission denied renewal of a broadcasting license 
because of misrepresentations made by the licen~ee 
concerning ownership of its capital stock. Before the 
reviewiog courts one ,of the principal arguments was 
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that comparable deceptions by other licensees had not 
been dealt with so severely. A unanimous Supreme 
Court easily rejected this argument: 'The mild 
measures to others and the apparently unannounced 
change of policy are considerations appropriate for 
the Commission in determining whether its action in 
this case is too drastic, but we cannot say that the 
Commission is bound by anything that appears before 
us to deal with all cases at all times as it has dealt 
with some that seem comparable.' *777 In rejecting a 
similar argument that the SEC without warning had 
changed its policy so as to treat the complainant 
differently from others . in similar circumstances, 
Judge Wyzanski said: 'Flexibility was not the least of 
the objectives sought by Congress in selecting 
administrative rather than judicial .determination of 
the problems of security regulation. ... The 
administrator is expected to treat experience not as a 
jailer but as a teacher.' Chief Justice Vinson, speaking. 
for a Court of Appeals, once declared: 'In the instant 
case, it seems to us there has been a departure from 
the policy of the Commission expressed in the 
decided cases, but this is not a controlling factor upon 
the Commission.' Other similar authority is rather 
abundant. Possibly the outstanding decision the other 
way, unless the dissenting opinion in the second 
Chenery case is regarded as authority, is NLRB y. 
Mail Tool Co. fl 19 F.2d 700.J The Board in ordering· 
back pay for employees wrongfully discharged had in 
the court's opinion departed from its usual rule of 
ordering back pay only from time of filing charges, 
when filing of charges is' unreasonably delayed and 
no mitigating circumstances are shown. The Court, 
assuming unto itself the Board's power to find facts, 
said: 'We · find in the record no mitigating 
circumstances justifying the delay.' Then it modified 
the order on the ground that 'Consistency in 
administrative rulings is essential, for to adopt 
different standards for similar situations is to act 
arbitrarily.' From the standpoint of an ideal system, 
one can hardly disagree with the court's remark. But 
from the standpoint of a workable system, perhaps 
the courts should not impose upon the agencies 
standards of consistency of action which the courts 
themselves customarily violate. Probably deliberate 
change in or deviation from established 
administrative policy should be permitted so long as 
the action is not arbitrary or unreasonable. This is the 
view of most courts." (Davis, Administrative Law, § 
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.J.S., Public Administrative Bodies and 
Procedure,.§ 148; California Emp. Com. v. B/ack
Foxe M. Inst .. 43 Cal.App.2d Supp. 868 [110 P.2d 
16211 Here the board was not acting arbitrarily if it 
did change its position because it may have 
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concluded that another license would be too many in 
the vicinity of the school. 

CD The contention is also advanced that the 
neighborhood is predominantly Jewish and plaintiffs 
intend to sell wine to customers of the Jewish faith 
for sacramental purposes. We fail to see how that has 
any bearing cin the issue. The wine *778 to be sold is 
an intoxicating beverage, the sale of which requires a 
license under the law. Furthermore, it cannot be said 
that wine for this purpose could not be conveniently 

·obtained elsewhere. 

The judgment is affirmed. 

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., 
Schauer, J., and Spence, J., concurred: 

Appellants' petition for a rehearing was denied May 
21, 1953. 

Cal.,1953. 

Weiss v. State Bd. of Equalization 

END OF DOCUMENT 
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WHITCOMB HOTEL, INC. (a Corporation) et al., 
Petitioners, 

v. 
CALIFORNIA EMPLOYMENT COMMlSSION et 

al., Respondents; FERNANDO R NIDOY et al., 
Interveners and Respondents. 

S. F. No. 16854. 

Supreme Court of California 

Aug. 18, 1944. 

HEAD NOTES 

W Statutes § 180(2)-"Construction--Executive or 
Departmental Construction. 
The construction of a statute by the officials charged 
with its administration must be given great weight, 
for their substantially contemporaneous expressions 
of opinion are highly relevant and material evidence 
of the probable general understanding of ·the times 
and of the opinions of men who probably were active 
in drafting the statute. 

See 23 Cal.Jur. 776; 15 Am.Jur. 309. 

C:V Statutes § 180(2)-Construction--Executive or 
Departmental Construction. 
An administrative officer may not make a rule or 

regulation that alters . or enlarges the terms of a 
legislative enactment. 

GD Statutes § · 180(2)-Construction--Executive or 
Departmental. Construction. 
An erroneous administrative construction does not 

govern the interpretation of a statute, even though·the 
statute is subsequently reenacted without change. 

(5.) Unemployment Relief--Disqualification-Refusal 
to Accept Suitable Employment. 
The disqualification imposed on a claimant by 

Unemployment Insurance Act, § 56(b) (Stats. 1935, 
ch. 352, as amended; Deering's Gen. Laws, 1937, Act 
8780d), for refusing without good cause to accept 
suitable employment when offered to him, or failing 
to apply for such employment when ·notified by the 
district public employment office, is an absolute 
disqualification that necessarily 'extends throughout 
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the period of his unemployment entailed by his 
refusal · to accept suitable employment, and is 
terminated only by his· subsequent employment. 

See 11 Cal.Jur. Ten•year Supp. (Pocket Part) 
"Unemployment Reserves and Social Security." 

m Unemployment Relief--Disqualification--Re.fusal 
to Accept Suitable Employment. 
One who refuses suitable employment without good 
cause is not involuntarily unemployed through no 
fault of his own. He has no claim to benefits either at 
the time of his refusal or at any subsequent time until 
he again brings himself within the Unemployment 
Insurance Act. "754 

(§) Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
Employment Commission Rule 56.1, which attempts 
to create·11 limitation as to the time a person may be 
disqualified for refusing to accept · suitable 
employment, conflicts with Unemployment Insurance 
Act, § 56(b), and·is void. 

(]J Unemployment Relief--Powers of Employment 
Commission--Adoption of Rules. · 
The power given the Employment Commission by 

the Unemployment Insurance Act, § 90, to adopt 
rules and ·regulations is ·not a grant of legislative 
power, and in promulgating such rules the 
commission niay not alter or amend the statute or 
enlarge or impair its scope.· 

(fil Unemployment Relief--Remedies of Employer-
Mandamus: 
Inasmuch· as the Unemployment Insurance Act, § 
67, provides that in certain cases payment of benefits 
shall be made irrespective of a subsequent appeal, the 
fact that such payment has been made does ·not 
deprive an employer of the issuance of a writ of 
mandamus to compel the vacation of an award of 
benefits when he is entitled to such relief. 

SUMMARY 

PROCEEDING in mandamus to compel the 
California Employment Commission to vacate an 
award of unemployment benefits and to refrain from 
charging petitioners' accounts with benefits· paid. 
Writ granted. 
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COUNSEL 

Brobeck, Phleger & Harrison, Gregory A. ·Harrison 
and Richard Ernst for Petitioners. 

Robert W. Kenny, Attorney Gener.al, John J. Dailey, 
Deputy Attorney General, Forrest M. Hill, Gladstein, 
Grossman, Margolis & Sawyer, Ben Margolis, ·, 
William Murrish; Gladstein, Grossman; Sawyer· & 
Edises, Aubrey Grossman and Richard Gladstein for 
Respondents. 

Clarence E. Todd and Charles P. Scully as Amici 
Curiae on behalf of Respondents. 

TRAYNOR, J. 

In this proceeding the operators of the Whitcomb 
Hotel and .. of .the St. Francis Hotel in San Francisco 
seek a writ of mandamus to compel the California 
Employment Commission· to set aside its order 
granting unemployment insur.ance benefits to two of 
their former employees, Fernando R. Niday and 
Betty Anderson, corespondents in this action, and to 
restrain the commission from charging petitioners' 
accounts with benefits paid pursuant to *755 that 
order. Niday had been·employed as a dishwasher at 
the Whitcomb Hotel, and .Betty Anderson as a maid 
at the St. Francis Hotel. Both lost their employment 
but were subsequently offered reemployment in their 
usual occupations at the Whitcomb Hotel. These 
offers were made through the district public 
employment office and were in keeping with a policy. 
adopted by the members of the Hotel Employers'· 
Association of San Francisco, to which this hotel 
belonged, of offering available work to any former 
employees who recently lost their work in the 
member hotels. The object· of this .policy was to · 
stabilize employment,. improve working conditions, 
and minimize the members' unemployment insurance 
contributions. Both claimants refused to accept the 
proffered employment, whereupon the claims deputy 
of the commission ruled that they were disqualified 
for benefits under section 56(b) of the California 
Unemployment Insur.ance Act (Stats. 1935, ch. 352, 
as amended; Deering's Gen. Laws, 1937, Act 8780d), 
on the ground tl1at they had refused to accept offers 
of suitable employment, bui limited . their. 
disqualification to four weeks in accord. with the 
commission's Rule 56. l. These decisions were 
affirmed by t11e Appeals Bureau of the commissjon. · 
The commission, ·however, reversed.the rulings and 
awarded claimants benefits for the full period of 
unemployment on the . ground that under the 
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collective bargaining contract in effect between the 
hotels and the unions, offers of employment could be 
made only through the union. 

In its return to the writ, the commission concedes 
that it misinterpreted the collective bargaining 
contr.act, that the agreement did not require all offers 
of employment to be made through the unioil, and 
that the claimants are therefore subject to 
disqualification for refusing an offer of suitable 
employment without good cause. It alleges, however, 
that the maximum penalty :for such refusal under the 
provisions of Rule 56.1, then in effect, was a four
week disqualification, and contends that it has.on its 
own motion removed all charges against the 
employers for such period. 

The sole issue on the merits" of the case involves the 
validity of Rule 56.1, which limits to a specific 
period the disqualification imposed by section 56(b) 
of the act. Section 56 of the act, under which the 
claimants herein were ·admittedly disqualified, *7?6 
provides that: "An individual is 'not eligible for 
benefits for unemployment, and no such benefit shall • 
be payable to him under any of the following 
conditions: ... (b) If without good cause he has 
refused to accept suitable employment when offered 
to him; or failed to apply fot suitable employment 
when notified ·by the District Public Employment 
Office." Rule 56. J, as adopted by the commission and 
in effect at the time here in question, restated the 
statute and 'in addition provided that: "In pursuance of 
its authority to promulgate rules and. regulations for 
the adini.nistration of the Act, the Commission hereby 
provides that an individual shall be disqualified from 
receiving benefits if it finds that he has failed or 
refused, ·without good cause, either to apply for 
available, suitable work when so directed by a public 
employment office of the Department of 
Employment or to accept suitable work when offered 
by any employing unit or by any public employment 
office of said Department. Such disqualification shall 
continue for the week in which such failure or refusal 
occurred, and for not more than three weeks which 
immediately follow such week as determined by the 
Commission according to the circumstances in each 
case." The validity of this rule depends upon whether 
the commission was empowered to adopt it, and if so, 
whether the rule is reasonable.-

The commission contends that in adopting Rule 56.1 
it exercised the. power given it by section 90 of the 
act to adopt "rules and regulations which to it seem 
necessary and suitable to carry out the provisions of 
this act" '(2 Deering's Gen. Laws, 193 7, Act 8780d, § 
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90(a)). In its view section _56(b) is ambiguous 
because it fails to specify a .·definite period of 
disqualificati<;m. T.he conunission contends. that. a 
fixed period is essential to pr_op~r:_administration of 
the act and that its construction of the section should 

·be given great weight by the C()~~.)t contends that in 
any event its interpretation of the act as embodied in 
Rule 56.l received the approva\,()f the Legislature in 
1939 by the_ reenactment oLse.ction 56(b) without 
change after.llule 56.1 was already in effect. 

(l) The construction of a statute by the officials 
charged with its. administration must be given great 
weight, for their "substantially contemporaneous 
expressions of opinion are "757 highly relevant and 
material evidence of the probable general 
undersianding of the times and of the opinions of 
men whci probably were active in the drafting of the 
statute." (White v. Winchester Country Club, 315 
U.S. 32. 41 (62 S.Ct. 425, 86 L.Ed. 6191; Fawcus 
Machine Co. v. United Stales. 282 U.S. 375, 378 [51 
S.Ct. 144, 75 L.Ed. 3971; Rile)I v. Thompson. 193 
Cal. 773, 778 [227 P. 7721; County o(Los Angeles v. 
Frisbie. 19 Cal.2d 634, 643 [122 P.2d. 5261; Coun/11 
o(Los Angeles v. Suoerior Court, 17 Cal.2d 707, 712 
[112 P.2d !OJ; see, Griswold, A Summary of the 
Regulations Problem, 54 Harv.L.Rev. 398, 405; 27 
Cal.L.Rev. 578; 23 Cal.Jur. 776.) When an 
administrative interpretation is of long standing and 
has remained uniform, it is likely that numerous 
transactions have been entered into in reliance 
thereon, and it could be invalidated only at the cost of 
major readjustments and extensive litigation. 
(Helvering v, Griffiths. 318 U.S. 371.-403 [63 S.Ct. 
636, 87 L.Ed. 8431; United States v. Hill. 120 U.S. 
169. 182 [7 S.Ct. 510 30 L.Ed. 6271; see County of 
Los Angeles v. Superior Court. 17 Cal.2d 707, 712 
[112 P.2d 101; Hovt v. Board of Civil Service 
Commissioners, 21 Cal.2d 399. 402 [132 P.2d 804].) 
Whatever the force of administrative construction, 
however, final responsibility for the interpretation of 
the law rests with the courts. "At most administrative 
practice is a weight in the scale, to be considered but 
not to be inevitably followed. . .. While we are of 
course bound to weigh seriously such rulings, they 
are never conclusive." (F. W. Woolworth Co. v. 
United Slates, 91 F.2d 973. 976.) a) An 
administrative officer may not make a rule or 
regulation that alters or enlarges the te1ms of a 
legislative enactment. (California Drive-In 
Reslauront Assn, v. Clark, 22 Cal.2d 287, 294 (140 
P.2d 657, 147 A.L.R. 10281; Bodinson Mfg. Co. v. 
Colifornfri Emplovment Com., 17 Cal.2d 321, . 326 
[109 P.2d 935); Boone v. Kingsbwy, 206 Cal. 148, 
.1.fil [273 P. 7971; Bank of!tafy '" Johnson. 200 Cal. 
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.L..ll [251 P. 7841; Hodge v. McCall, 185 Cal. 330, 
334 [197 P. 861; Manhattan General Equipment Co. 
v. Commissioner oflnt. Rev., 297 U.S. 129 [56 S.Ct. 
397, 80 L.Ed. 5281; Montgomeo1 v. Board of 
Administration, 34 Cal.App.2d 514. 521 [93 P.2d 
1046; 94 A.L.R. 61 OJ.) (J) Moreover, an enoneous 
administrative construction does not govern .the. 
interpretation of a statute, even though the statute is 
subsequently reenacted "758 without change. 
(Biddle v. Commissioner of Internal Revenue. 302 
U.S. 573, 582 [58 S.Ct 379, 82 L.Ed. 431); 
Houghton v. Pavne, 194 U.S. 88 [24 S.Ct. .590, 48 
L.Ed. 8881; lse/in v. United States, 270 U.S. 245, 251 
[46 S.Ct. 248, 70 L.Ed. 566); Louisville & N. R. Co. 
v. United States. 282 U.S. 740, 757 [51 S.Ct. 297. 75 
L.Ed. 6721; F. W. Woolworth Co. 11. United Stoles, 91 
F.2d 973. 976; Pacific Grevhound Lines v. Johnson, 
54 Cal.App.2d 297, 303 (129 P.2d 32); see Helvering 
v. Wilshire Oil Co., 308 U.S. 90. l 00 [60 S.Ct. 18. 84. 
L.Ed. JOI]; Helvering v. Hallock, 309 U.S. l 06, 119 
[60 S.Ct. 444. 84 L.Ed. 604. 125 A.L.R. 13681; 
Federal Comm. Com. v. Columbia Broadcasting 
System. 311 U.S. 132, 137 [61 S.Ct. 152. 85 L.Ed. 
87); Feller, Addendum to the Regulations Problem, 
54 Harv.L.Rev. 1311, and articles there cited.) 

In the present case Rule 56.l was first adopted by 
the commission in 1938. It was amended. twice to 
make minor changes in language, and again in 1942 
to· extend the maximum period of disqualification to 
six weeks. The commission's construction of section 
56(b) has thus been neither uniform nor of long 
standing. Moreover, the section is not ambiguous, nor 
does it fail to indicate the extent of the 
disqualification. (1) The disqualification imposed 
upon a claimant who without good cause' "has refused 
to accept suitable employment when offered to him, 
or failed to apply for suitable employment when 
notified by the district public employment office" is 
an absolute disqualification that necessarily extends 
throughout tlie period of bis unemployment entailed 
by his refusal to accept suitable employment, and is 
terminated only by his subsequent empfoyment. 
(Accord: 5 C.C.H. Unemployment Insurance Service 
35,100, _ par. 1965.04 [N.Y.App.Bd.Dec. 830-39, 
5/27/39].) The Unemployment Insurance Act was 
expressly intended to establish a system of 
lll1employment insurance to provide benefits for 
"persons unemployed through no fault of their own, 
and to reduce involuntary unemployment. ... " (Stats. 
1939, ch~ 564, § 2; Deering's Gen. Laws, 1939 
Supp., Act 8780d, § 1.) The public policy of the 
State as thus declared by the Legisfature was 
intended as a guide to the interpretation· and 
application of the act. (Ibid.) (fl One who refuses 
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suitable employment without good cause is not 
involuntarily unemployed through ·no fault of his 
own. He has no claim.to benefits either at the time of 
his 1'efusal or at any subsequent time until he again 
brings.~himself within *759 the provisions of the 
statute.· (See· I C.C.H .. Unemployment Insurance 
Service 869, par. 1963.) Section 56(b) in excluding 
absolutely from benefitS those who without good 
cause have demonstrated an unwillingness to work at 
suitable employment stands out in contrast to other 
sections of the act that impose limited 
disqualifications. Thus, section 56(a) disqualifies a 
person who · 1eaves his work because of a trade 
dispute for the period during which he continues out 
of work by reason of the fact that the trade dispute is _ 
still in active progress in the establishment in which 
he was employed; and other sections at the time in 
question disqualified for a .fixed number of weeks 
persons discharged for misconduct, persons who left 
their work voluntarily, and those who made wilful 
misstatements. (2 Deering's Gen. Laws, 1937, Act 
8780(d), ·§ § 56(a), 55, 58(e); see, also, Statli. 1939, 
ch. 674, § 14; Deering's Gen. Laws, 1939' Supp., Act 
8780d, § 58.) Had the Legislature intended the · 
disqualification .imposed by section 56(b) to be 
similarly limited, it would have expressly so 
provided. (fil Rule 56.1, which attempts to create 
such a limitation by an administrative ruling, 
conflicts with the statute and is void. (Hodge · v. 
McCall, supra; Manhattan General Equipment Co, v, 
Commissioner oflnt. Rev., 297. U.S. 129, 134 [56 
S.Ct. 397, 80 L.Ed. 5281: see Bodinson Mfg. Co. v. 
California Employment Com .. 17 Cal.2d 321. 326 
[I 09 P .2d 935).) Even if the failure to limit the 
disqualification were an oversight on the part of the 
Legislature, the commission would have nci power to 
remedy the omission. (1) The power given it to adopt 
rules and regulations (§ 90) is not a grant of 
legislative power (see 40 Colurnb. L. Rev. 252; cf. 
Deering's Gen. Laws, 1939 Supp., Act 8780(d), § 
58(b)) and in promulgating such rules it m·ay not alter 
or amerid the statute or enlarge or impair its scope. 
(Hodge v. McCall, supra; Bank oUtaiy v. Johnson, 
200 Cal. 1. 21 [251 P. 7841; Manhattan General 
Equipment Co. v. Commissioner of Int. Rev .. supra; 
Kosh/and v. Helvering, 298 U.S. 441 [56 S.Ct. 767. 
80 L.Ed. 1268, 105 A.L.R. 7 561; Iselin v. United 
States, supra.) Since the commission was without 
power to adopt Rule 56.1, it is unnecessary to 
consider whether, if,given such power, the provisiqns 
of the rule were reasonable, 

The commission contends, however, that petitioners 
are not entitled to the writ because they have failed to 
exhaust *760 · their administrative remedies under_ 
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section 41.1. This· contention was decided adversely 
in- Matson Terminals, Inc. v. California Employment 
Com., ante, p. 695 [151 P .2d 2021. It contends further 
that since all the benefits herein irivolved have been: 
paid,' the only question is whether the charges made 
to the· employers' accounts should be removed, and 
that since the employers will have the oppom.inity to 
protest these charges in other proceedings, ·they have 
an adequate remedy and there is therefore rio need for 
the issuance of the writ in the present 'c~e. 'The 
propriety of the payment of benefits, however, is 
properly challenged by an employer in proceedings 
under section 67 aild by a petition for a writ of 
mandamus froni the determination of the commission 
in such proceedings. (See Matson Terminals, Inc. v. 
California Emp/m1ment Com., ante. p. 695 [\5 I P.2d 
2021: W. R. Grace & Ca. v. California Employment 
Com., ante, p. 720 [151 P.2d 2151.) Ail el!lployi:r's 
remedy thereunder is distinct from that afforded by 
section 45.lQ and 41.1, and the commission may not 
deprive him of. it by the expedient of paying the 
benefits before 'the writ is obtained. CID The statute 
itself provides that in certain cases payment shall be 
made irrespective of a subsequent appeal (§ 67) and 
such payment does not preclude issuance of the writ. 
(See Bodinson Mk. Co. v, California Emp. Com., 
supra. at pp.· 330-331; Matson Terminals, Inc: v. 
California Emp. Com., supra.) · 

Let a peremptory writ of mandamus issue ordering . 
the California Employment Commission to set aside 
its order granting unemployment insurance benefits 
to the corespondentS, arid to refrain from chliiging 
petitioners' accounts with any benefits paid pursliarit 
to that award. 

Gibson, C. J., Shenk, J., Curtis, J., and Edmonds, J., 
concurred. 

CARTER, J. 

I concur in the conclusion reached in the majority 
opinion for the reason stated ·in my concurring 
opinion in Marie Hopkins, Inc. v. California Enip. 
Co., this day filed, ante, p. 752 (151P.2d233]. 

Schauer, J., concurred. 

Intervener's petition for a rehearing was denied 
September 13, 1944. Carter, J., and Schauer,-J., voted 
for a rehearing. *761 
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Whitcomb Hotel v. California Employment 
Commission 
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CONNIE ZIPTON et al., Petitioners, 
v. 

WORKERS' COMPENSATION APPEALS 
BOARD, CITY OF SAN LEANDRO et al.,. 

Respondents. 

No. A044870. 

Court of Appeal, First District, Division 3, California. 

Mar 14, 1990. 

SUMMARY 

The surviving spouse of a firefighter who died of 
cancer initiated workers' compensation proceedings, 
alleging that the cancer was caused by the 
firefighter's exposure to known carcinogens during 
employment. Although it was conceded that the 
firefighter had been exposed to known carcinogens 
on tbe job, the workers' compensation judge ruled 
that petitioner failed to establish the evidentiary 
foundation necessary to trigger the statutory 
presumption of industrial causation set forth in Lab. 
Code, § 3212.1 . The firefighter's cancer was a 
metastatic undifferentiated carcinoma, and the 
primary tumor site could not be medically identified. 
The Workers' Compensation Appeals Board denied 
reconsideration of the decision of the workers' 
compensation judge. 

On the surviving spouse's petition for review,. the 
Court of Appeal affirmed the board's order denying 
reconsideration. It held that the spouse had the 
burden of establishing a reasonable link between the 
cancer and the exposure to carcinogens before Lab. 
Code. § 3212. l, could be applied to shift the burden 
of proof to the public employer on the issue of 
industrial causation. Since all the medical evidence 
established that the primary tumor site could not be 
identified, other than by sheer speculation, it held that 
petitioner failed to meet that burden of proof. 
(Opinion by Bmy-Deal, Acting P. J., with Merrill 
and Strankman, JJ ., concurring.) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(D Statutes§ 21--Construction--Legislative Intent. 
When a court endeavors to construe a statute, it must 
ascertain the intent of the Legislature in order to 
accomplish the purpose of the statute. *981 

(~ Workers' Compensation § 76--Presumption of 
Industrial Causation-- Purpose. 
The foremost purpose of the presumptions of 

industrial causation found in Lab. Code. § 3212 et 
seq., is to provide additional compensation benefits to 
certain public employees who provide vital and 
hazardous services, by easing the burden of proof of 
industrial causation. 

(1) Workers' Compensation§ 75-Burden of Proof-
Shifting of Burden-- Statutory Presumption of 
Industrial Causation. 
The presumptions of in~ustrial causation found in 

Lab. Code. § 3212 et seq., are a reflection of public 
policy, and are implemented by shifting the burden of 
proof in an industrial injury case. Where proven facts 
give rise to a presumption under one of the statutes, 
the burden of proof shifts to the party against whom 
it operates, to prove the nonexistence of the presumed 
fact, namely, an industrial relationship. 

(1) Workers' Compensation § 76-Presumptions-
Industrial Causation-Cancer of Firefighters and 
Peace Officers. 
The presumption of industrial causation of cancer 
suffered by firefighters and peace officers, set forth in 
Lab. Code, § 3212. l, differs in application from the 
other statutory presumptions of industrial causation 
in Lab. Code, § 3212 et seq. Unlike the other 
statutory presumptions; Lab. Code. § 3212.1, 
additionally requires a showing of exposure to a 
known carcinogen as defined in published standards, 
and a showing that . the carcinogen is reasonably 
linked to the disabling cancer, before the presumption 
can be invoked. 

(~)Workers' Compensation§ 75-Burden of Proof-
Reasonable Link Between Cancer and Industrial 
Exposure to Carcinogen--Public Firefighter. 
In .workers' compensation proceedings initiated by 
the ·surviving spouse of a firefighter who died of 
cancer, the sw·viving spouse had the initial burden of 
proving by a preponderance of the evidence that the 
firefigbter's cancer was reasonably linked to . 
industrial exposure to a known carcinogen, before the 
burden of proof on the issue of industrial causation 
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could be shifted to the public employer under Lab. cc·, 

Code.§ 3212.1. 
. '. 

(Q) Workers' Compensation§ 75--Burden of Proof-;:. ·:i:.: 
· Reasonable Link Between Cancer and Indus~.a};L , 

Exposure to Carcinogen--Public Firefighter-~,.;.,,,,, 
Undifferentiated Carcinoma. .,. ,, · ,,_·, 
The s~vi~ing spouse of a firefighter who died fi:on;{,, .. ;~, 

cancer failed to establish a reasonable link between : . 
the cancer and the firefighter's industrial exposure to 
known carcinogens, for purposes of shifting to the 
public employer the burden of proof on the issue of 
industrial causation under *982Lab. Code. § 32 I 2. I. 
notwithstanding proof that the firefighter had in fact 
been exposed on the · job to known carcinogens, 
where th~ cancer wa.s a inehlStaiic undifferentiated 
carcinoma, and all the medical eviden~e established 
that the primary tumor site could not be identified 
other than by sheer specu!'ation. 

[See Cal.Jur.Jd. Work lnjurv Compensation. § § 
128,,293; Arn.Jur.ld, Worlanen's Compensation, § § 
304, 515.) 

COUNSEL 

Davis, Cowell & Bowe, J. Thomas Bowen and 
Leslie A. Eberhardt for Petitioners. 

William . B. Donohoe, Thomas, Hall, Salter & 
Lyding, William R. Th01nas, Mark A. Cartier and 
Don E. Clark for Respondents. 

Goshkin, Pollatsek, Meredith & Lee.and Samuel E. 
Meredith as Amici Curiae for Respondents. 

BARRY-DEAL, Acting P. J. 

Petitioner Connie Zipton (hereafter petitioner), 
individually and _as guardian ad iitem for her two 
minor sons, seeks review of the order of respondent 
Workers' Compensation Appeals Board (hereafter 
Board) denying reconsideration of the decision of the 
workers' compensation judge (hereafter WCJ) who 
held that petitioner failed to establish the evidentiary 
foundation . necessary to trigger the statutory 
presumption of industrial causation pursuant to Labor 
Code' section 3212. I. [FNl] *983 Petitioner contends 
that the Board erred by not invoking the preswnption 
in her behalf, thereby shifting the burden to 
respondent City· of San Leandro (hereafter 
respondent) to prove that the cancer suffered by her 
husband, Michael Zipton, deceased, did not arise out 

of and occur in the course of his employment as a 
firefighter for respondent. 

FNl All further statutory references are to 
the Labor Code unless otherwise specified. 
Section 3212.1 provides in pertinent part: 
"In the case of active firefighting members 
of fire departments of cities, counties, cities 
and counties, districts, or other public or 
mwlicipal corporations or political 
suqdivisions, and active firefighting 
members of the fire departments of· the 
University of California and the California 
State University .. ., and in the case of active 
firefighting members of the Department of 
Forestry and Fire Protection, or of any 
county· forestry or firefighting department or 
unit .. ., and peace officers as defined in 
Section 830.1 and subdivision (a) of Section 
830.2 of the Penal Code who are primarily 
engaged in active law enforcement 
activities, the term 'injury' as used in tllis 
division includes cancer which develops or 
manifests itself during a period while tl1e 
member is in the service of the department 
or unit, if the member demonstrates that he 
or she was · exposed ... to a known 
carcinogen as defined by the International 
Agency for Research on Cancer, or as 
defined by the director, and that the 
ca1·cinogen is reasonably linked to the 
disabling cancer. [~ J The compensation 
which is a warded for cancer shall include 
full hospital, surgical, medical treatment, 
disability indemnity, and death benefits, ... 
[~ ] The cancer so developing or manifesting 
itself in these cases- shall be presumed to 
arise out of and in . the course of the 

. employment. This presumption is disputable 
and may be controverted by other evidence, 
but unless so controverted, the appeals board 
is bound to find in accordance with it. ... " 
(Italics added.) 

At issue is the construction of section 3212.1. and 
specifically, the definition of the phrase "reasonably 
linked." For the reasons discussed below, we affirm 
the Board's order, and hold that petitioner bas failed 
to prove by a preponderance of the evidence that 
Zipton's fatal cancer was reasonably linked to his 
industrial exposure to carcinogens. 

Factual and Procedural Background 

Copr. © Bancroft-Whitney and West Group 1998 

201 



218 Cal.App.3d 980 
218 Cal.App.3d 980, 267 Cal.Rptr. 431, 55 Cal. Comp. Cases 78 
(Cite as: 218 Cai.App.3d 980) 

Page 3 

.'!-

Michael Zipton was employed as a firefighter for 
respondent from October 1, 1970, until April 12, 
1987. His duties included the active suppression of 
fires. During this period, he. was exposed to various 
carcinogens, as defined'\Jy.~e International Agency 
for Research on Cancer (IARC), [FN2] while fighting 
fires. The specific nuriill.er. of carcinogens to which 
Zipton actually was exposed cannot be ·ascertained 
from this record. The parties do agree .that he was 
exposed to the following carcinogens known to cause 
cancer in humans according to the IARC studies: 
arsenic, asbestos, certain polyaroinatic hydrocarbons, 
vinylchlotjde, chromium;·and acrylonitrile. 

·FN2 In 197l;the IARC initiated a program 
to evaluate the · carcinogenic risk of 
chemicals to hi.imans by producing critically 
evaluated monographs on individual 
chemicals. The term "carcinogenic risk" iJ.1 
the IARC Monographs on the Evaluation of 
the Carcinogenic Risk of Chemicals to 
Humans, World Health · Organization, 
International Agency for Research on 
Cancer, volumes l to 29·(0ct. 1982 supp. 4) 
is defined as the probability that exposure to 
a · chemical or complex mixture, or 
employment in a particular occupation, will 
lead to· cancer in humans. The criteria 
developed by the · IARC is categorized in 
terms of sufficient evidence, limited 
evidence, and inadequate evidence of 
carcinogenicity. "Sufficient evidence" 
indicates that there is a causal relationship 
between the agent and human cancer. In the 
case of chemicals for which there is 
"sufficient evidence" of carcinogenicity m 
experimental animals, the IARC considers 
such chemicals to pose a carcinogenic risk 
to humans. The IARC classifies 23 
chemicals and groups of chemicals that are 
causally associated with cancer in humans, 
and 61 chemicals, groups of chemicals, or 
industrial processes, that are probably 
carcinogenic to humans. 

In April 1987, Zipton became seriously ill and 
slopped work. In May 1987, he was diagnosed as 
suffering from widespread undifferentiated 
carcinoma of unknown origin. *984 

On May 19, 1987, Zipton filed a claim for workers' 
compensation benefits, alleging that his cancer was 

occupationally related. 

On February 29, 1988, Zipton died, at age 39, from 
the effec!S of the cancer. On March I, 1988, an 
autopsy . revealed the following: "metastatic 
undifferentiated carcinoma involving liver, hepatic, 
pancreatic and periaortic lymph nodes, left adrenal, 
right and left lung." . · 

On March 11, 1988, petitioner filed an application 
for death benefits, and petitioned the Board for a 
finding of industrial cau~ation of the disability and 
death of Zipton plirsuant to Government Code section 
21026; arid for Ein award of the special death benefit 
pursuant to Government Code section 21363. [FN3] 
On April 5, 1988, petitioner was appointed guardian 
ad !item and trustee for her niinor sons, Jeremy and 
Casey Ziptoti. 

FN3 The Board found that Zipton did not 
sustain an industrially related disability 
withm the meaning of Government Code 
section 21026. Therefore, petitioner was not 
entitled to the special death benefit under 
Goyernment Code section 21363. 

Respondent denied liability. 'Numerous medical · 
opinions were obtained regarding the industrial 
relationship of Zipton's cancer. The parties filed trial 
briefs and the matter was submitted 'to the· WCJ on 
the documentary record, regarding the application of 
the presumption of industrial causation set forth in 
section 3212.1. 

On October 27, 1988, the WCJ issued his decision. 
As pertinent, he held that because a primary entry site 
for the cancer could not be identified, petitioner 
failed to establish a reasonable link between Zipton's 
cancer and the industrial exposure to carcinogens, as 
required by section 3212.1. Therefore, she was not 
entitled to the presumption of industrial causation. 
Absent the 'presumption:; the WCJ further held that 
petitioner did not meet her burden of proving that 

. Zipton's cancer was industrially i:elated. 

On November 21, 1988, petitioner sought 
reconsideration, contending that requirement of ,a 
priinary tumor site as a prerequisite to establishing a 
reasonable link resulted 'in . a strict, technical 
evidentiafy hurdle, defeating the intended expansive 
purpose of section 3212.1. On December 21, 1988, 
the Board cienied reconsideration, and adopted the 
WCJ's report and recommendation on reconsideration 

Copr. CO Bancroft-Whitney and West Group 1998 

202 



218 Ca!.App.3d 980 Page4 

218 Cal.App.3d 980, 267 Cal.Rptr. 431, 55 Cal. Comp. Cases 78 
(Cite as: 218 Cal.App.3d 980) 

(hereafter Board opinion) dated December 5, 1988. 

On December 28, 1989, we granted review. 

Medical Evidence 

The medical evidence before the Board consisted 
primarily of the reportS and testimony of four well
qualified doctors: Michael Jensen-Akula, M.D., *985 
Internal Medicine (Zipton's treating physician at 
Kaiser Permanente); Selina Bendix, Ph.D., Bendix 
Environmental Research, Inc. (a consulting 
toxicologist engaged by petitioner's attorney); Phillip 
L. Polakoff, M.D., M.P.H., M.Env.Sc., 
Occupational/Environmental Medicine, Toxicology 
and Epidemiology (engaged by petitioner's attorney); 
and Piero Mustacchi, M.D., Clinical Professor of 
Medicine. and Preventive Medicine, Occupational 
Epidemiology, University of California, San 
Frani:isco (engaged by respondent's attorney). 

Dr. Jensen-Akula diagnosed· Zipton's condition as 
metastatic undifferentiated carcinoma and stated that 
he was unaware of any known association between 
Zipton's cancer ·and his exposure to toxic chemicals 
on the jo.b. He noted: "Siilce the specific type of 
epithelial carcinoma is not clear in this case, it would 
be very difficult to associate this with any specific 
toxin or poison, although I would be interested in 
having a list qf toxic chemicals that you feel he bas 
been ·exposed to. At this point, I cannot specifically 
state any definite relationship between any toxic 
exposure and aggravation cause or acceleration of his 
tumor." After reviewing the toxicology report, Dr. 
Jensen-Akula concluded that he was unable to 
specifically comment on any direct cause and effect 
relationship between Zipton's exposure to industrial 
carcinogens and bis cancer. 

Dr. Polakoff stated in bis comprehensive report of 
February 6, 1988, that cancer due to occupational 
exposure is indistinguishable from cancer due to 
other causes. Carcinogens may produce cancer at . 
organs distant from the site of contact, and the 
potency of a particular carcinogen is not uniform. for 
all tissues. Dr. Polakoff continued: "Cancer is 
generally regarded as a disease of old age. There are 
2 factors that generally draw our attention to 
chemically-induced cancers as opposed to natural 
occurrence. One is the appearance of cancer earlier in 
life tbw1 expected, the second is simply looking for a 
higher than normal incidence rate in ·the worker 
cohort or population being evaluated." 

Specifically regarding Zipton's situation, Dr. 

Polakoff noted that Zipton was in excellent ·health 
· prior to !987; his life-style was relatively free of 
. other .risk factors, e.g., he did not smoke, drink, or 

use drugs; be had not traveled to exotic locales; he 
bad no previous occupational exposure nor any 
unique hobbies; there was no history of cancer in his 
immediate family; and he contracted cancer at a 
relatively young age. Furthermore, Zipton had direct 
and continuous exposure to a host of known 
occupational carcinogens. Moreover, epidemiological 
studies documented excess cancer in various organ 
sites, as well as total cancer rates, among firefighters. 

Based on all· of the factors, Dr. Polakoff concluded 
that Zipton's 17 years as a firefighter for respondent 
contributed to the "genesis of his canc~r and *986 
his markedly depleted lifespan. ... [~ J Although the 
definitive genesis of his cancer will never be 
completely known, I believe that his history of 
serving as a firefighter for over 17 years definitely 
contributed to its onset." 

Dr. Bendix examined Zipton prior to his death, and 
initially reported on November 16, 1987. At the time 
of her examination, Dr. Bendix was unaware that the 

. cancer had been diagnosed as a metastatic 
undifferentiated carcinoma with the primary tumor 
site unknown. At that time, the preliminary evidence 
indicated that the primary site was either the lu~gs or 
liver, and therefore, Dr. Bendix initially concentrated 
on these. organs, insomuch as the original biopsy 
involved liver cells. 

Dr. Bendix outlined Zipton's exposure history to 
numerous chemical carcinogeJ;lS in the course of his 
employment as a firefighter. With references to 
scientific and epidemiological studies; she 
documented many liver and lung carcinogens found 
in smoke, and discussed their relevant latency periods 
in reference to Zipton's 17 years of exposure .. Dr. 
Bendix concluded that it was probable that Zipton's 
employment "caused or materially contributed to his 
cancer which had a liver or lilng primary site." 

In a subsequent report dated April 14, 1988, upon 
reviewing the final pathology report and learning that 
the primary tumor site was not the liver or lungs, but 
unknown, Dr. Bendix emphasized: "Consideration of 
an unknown primary cancer metastatic to the 'liver 
broadens rather than · restricts the range of 
carcinogens to which firefighters are exposed which 
may be relevant to this case. Most of the chemicals 
listed as liver carcinogens in my first report also 
affect other sites." 
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Dr. Bendix ackriowledged in her final: report that it 
was ·impossible to ascertain the usual age of 
occurrence of Zipton's cancer since the primary site . 
was unknown. However, she noted that death from 
metastatic cancer is not common at the age of 40. Dr. 
Bendix concluded that Zipton's cancer was probably 
caused by exposure to chemical carcinogens in the 
smoke wbich. he inhaled as a firefighter .. · 

Dr. Mustacchi, in his report of March 18, 1988, 
concluded that work exposure played no role in 
Zipton's development of cancer, but did not give any, 
indication as to what he thought might have caused 
the cancer. He did not discuss possible risk factors, 
other than eliminating chemical exposure on the job 
as a possible cause of Zipton's cancer. The major 
thrust of Dr. Mustacchi's report was directed to taking 
exception to the conclusions reached by Dr. Bendix 
regarding Zipton's industrial exposure to specific 
carcinogens, an issue rendered moot by the 
subsequent Board fu1ding. *987 

Board Opinion 

Addressing whether Zipton's fatal cancer came 
within the ambit of section 3212.1, the WCJ initially 
determined that petitioner proved the requisite 
exposure. by a preponderance of the evidence. The 
WCJ stated:· "This conclusion is reached after close 
study of the reports of Drs. Mustacchi .and Bendix; 
although Dr. Mustacchi disagrees with Dr. Bendix as 
to the status of some of the borderline· substances or 
those not definitely shown to be related to cancer in 
humans, it is still evident that at least several of them 
meet the criteria." 

Turning to the second requirement of section 3212.1-
proof of a "reasonable link" between Zipton's cancer 
and his .industrial carcinogenic exposure-the WCJ 
emphasized: "[T]o apply the presumption it must then 
be demonstrated by a preponderance of the evidence 
that the. carcinogen is reasonably linked to the 
disabling cancer, and therein lies the major difficulty 
in this case .... [~ ] Unfortunately, the very nature of 
the diagnosis is such that the burden of proof of 
industriality ... was impossible to meet regardless of 
the effort involved." Without scientific evidence·as to 
the nature of the primary cancer, the WCJ concluded 
that petitioner failed to prove that Zipton's cancer was 
reasonably linked to his industrial exposure. 

Legislative History 

W It is fundamental that when a court endeavors to 
construe a statute, it must ascertain the intent of the 

Legislature in order to accomplish the purpose· of the 
statute. (Mover v. Workmen's Comp. Appeals Bd 
Cl973l 10 Ca1.3d 222. 230 [110 Cal.Rptr. 144. 514 
p .2d 1224).) 

. . 
In the matter before us, the legislative history does 

not change the outcome. We are concerned, however, 
that neither · the parties to this action, nor amicus 
California . Compensation Defense Attorneys' 
Association demonstrate an awareness of the 6pecific 
legislative history. Because this case presents such a 
troublesome set of circumstances and a difficult issue 
to resolve, the pertinent legislative history is 
consequential and should be discussed. 

GD The foremost purpose of tjie presumptions of 
industrial causation found in the Labor Code (§ § 

3212, 3212.L 3212.2, 3212.3. 3212.4, 3212.5, 
3212.6, 3212.7, 3213) is to provide additional 
compensation benefits to certain public employees 
who provide vital and hazardous services by easing 
the burden of proof of in:dustrial causation. ( (])(See 
fn. 4.) Saalv. Workmen's Comp. Appeals Bd Cl975) 
50 Cal.App.3d 291, 297 [*988123 Cal.Rptr. 506); 
Smith v. Workmen's Comp. Appeals Bd. (1975) 45 
Cal.App.3d 162. 166 [119 Cal.Rptr. 1201.l [FN4] 

FN4 ·The presumptions, which are a 
reflection of:public policy, are implemented 
by shifting the burden of proof in an 
industrial injury case. Wbere facts are 
proven giving rise to a presumption under 
one of these statutes',· the burden of proof 
shifts to the party, against whom it operates, 
to prove the nonexistence of the presumed 
fact, to wit, an industrial relationship. (Cf. 

·Gillette v. Worlanen's Comp. Appeals Bd. 
320(1971) 20 Cal.APP.3d 312, [97 Cal.Rptr. 
5421; Evid. Code. § 606;) 

Section 1 of Assembly Bill No. 3011, 1981-1982 
Regular Session, added section 3212.1 to the Labor 
Code. thereby extending the· presumption of 
industrial causation to encompass cancer suffered by 
certain active firefighters. (Stats. 1982, ch. 1568, § l, 

.p. 6178.) [FNS] Section 3212.1 defines the applicable 
condition as "cancer which develops or manifests 
itse!P' during the employment period. ® Unlike the 
other presumptions, however, it additionally requires 
a showing (1) of exposure to a kriown carcinogen as 
defined by the IARC, and (2) that the carcinogen is 
reasonably linked to the disabling cancer before the 
presumption can be invoked. 
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FN5 Effective January 1, 1990, the 
presumption also was extended to peace 
officers as defined in Penal Code sections 
830.1 and 830.2, subdivision (a). (Stats. 
1989, ch. 1171, § 2, No. 6 Deering's Cal. 
Legis. Service, pp. 4498-4499.) 

In its original form, section 3212.1 only required, in 
. conformity with the other presumption statutes, that 

the cancer develop or manifest itself during the 
employment. (Alisem. Bill No. 3011 (1981-1982 Reg. 
Sess.) § 1.) The bill underwent ·several amendments, 
apparently in response to considerable opposition 
from state and local agencies concerned with its 
potentially excessive financial impact. There was also 
some skeptiCism regarding wl:iether cancer was 
actually an occupational disease encountered by 
fuefighters. (See Senate Report to the Chairman of 
the Joint Committee on Fire, Police, Emergency and 
Disaster Services in California ( 1987) Firefighters: A 
Battle With Cancer [hereafter· cited as 1987 Joint 
Committee Report], Jetter to Senator Campbell dated 
Aug. 17,.1987.) 

Additionally, the Assembly added a suhset clause to 
effect the repeal of section 3212.1 on January 1, 
1989. However, following receipt of the 1987 Joint 
Committee Report demonstrating that cancer was in 
fact an o·ccupational hazard of firefighters and that 
the financial cost of the presumption had been much 
less than' anticipated, apparently in spite of t11e fact 
that the mortality rate from cancer among firefighters 
had increased, the Legislature repealed the sunset 
date. [FN6] (See 1987 J. Com. Rep., supra, pp. 3-5, 
IS-17, 31.) 

FN6 Section 3212.8, which would have 
·repealed section 3212.1. was repealed 
effective January 1, 1988. (Stats. 1987, ch. 
lSOl, § 1.) 

The most cogent statement of legislative intent 
regarding section 3212. l is found in a letter dated 
August 26, 1982,' from legislative counsel to *989 
Senator Newton Russell. As·pertinent, counsel stated: 
"The workers' compensation law ... , generally 
speaking, requires every employer ... to secure the 
payment of workers' compensation for injuries to 
employees · acting within the course of their 
employment. Before an employee is entitled to 

workers' compensation benefits, it must be shown 
that the injury was proximately caused ··by the 
employment (subd. (c), Sec. 3600. Lab: C.) .... [~] If 
A.B. 3011 is chaptered, the specified 'firefighters 
could use this presumption and be entitled fo' workers' 
compensation benefits without showing · that the 
injury was proximately caused by the employment, 
unless the local public agencies could provide 
otherwise." (10 Assem. J. (1981-1982 Reg.'.Sess.) pp. 
17852-17853, italics added.) ' 

We glean from· the legislative history that the initial 
draft of section 3212.1 (Assem. Bill No. 3011, supra) 
was met by stiff resistance from selfinsured state and 
local agencies which were predicting economic 
catastrophe. (See 1987 J. Com. Rep., supra, p. iii.) 
Because of this initial panic arid the· resulting 
pressure placed on the Legislature, it is evident that 
the reasonable link requirement was added to appease 
public entities in order to assure that the bill would be 
passed. (See 1987 J. Com. Rep., supra, p. iii.) 

Ironically, the information provided in the 1987 Joint 
Committee Report indicates that local public entities 
may be faring better economically under the cancer 
presuinption·Jaw. [FN7] If correct, it appears that the 
original reason *990 ·for adding the reasonable link 
requirement-to curb ·a potentially disastrous financial 
impact-may be nonexistent, and public entities may 
be saving moriey with the implementation of section 
3212.1. . 

FN7 The 1987 Joint Committee Report 
reads, as pertinent: "An argument frequently 
heard in opposition to the frrefighter cancer 
presumption law is the high fiscal costs of 
that.presumption for public employers. [~] 
In response to the financial concerns, the 
estimated cost of workers compensation and 
related benefits attributable tci the cancer 
presumption law appear to be i:nIDor. Much 
higher costs were anticipated' ·when the 
Legislature passed the original cancer 
presumption bill in 1982. Those costs were 
deemed reasonable for the compensation of 
firefighters who had contracted cancer as a 
result of their occupation. However, 
according to recent estimates, the law will 
not be as costly as originally' thought. [~ ] 
Based on a raridom stuvey of fire agencies, 
the Commission on State Mandates 
estimated the average annual State cost of 
tl:ie firefighter cancer presumption law for 
the 5-year period covering tl:ie fiscal year,. 
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1982183 through fiscal year 1986/87 was 
approximately $250,000, Furthermore, those 
costs attributed to the fifth year the law was 
in effect were roughly 1/3 of the highest co~t 
fiscal year. Therefore, those who argued that 
costs for firefighter cancer presumption 
claims would continue to escalate were 
incorrect. The Conimission's estimate of the 
average annual costs of the cancer 
presumption law are well below the 
$500,000 ceiling on reimbursements from 
the States Mandates Claims. (!\! ] 
Furthermore, local jurisdictions stand to fare 
far b_etter under. a cancer presumption law. 
Before the la"" was enacted, local agencies 

. were responsible for the full cost of workers' 
compensation benefits, or for the increased 
premiums resulting from successful claims 
for firefighters job-related cancer. In 
addition to the full hospital, surgical, 
medical disability, indemnity and death 
benefits costs, local. agencies also had to 
bear the legal, administrative and other 
overhead expenses associated with .h.andling 
a firefighter's claim. (!\I ] However, µnder the 
cancer presumption law-when the 
Legislature adopts the recommendations of 
the Conimission on State Mandates-local 
entities insured by the State Compensation 
Insurance Fund (SCIF) may be reimb;u.sed 
for any increases in workers' compensation 

, premium costs attributable to the cancer 
presumption. Thus, no additional cost will 
accrue to the local agency. · On the other 
hand, local self-insmed agencies may be 
reimbursed 50 percent of the actual costs 
attributable to the cancer presumption law; 
including but not limited to staff, benefit and 
overhead costs. Thus, self-insured local 
agenc,ies can expect a minimum of 50 
percent savings on claims for job-related 
firefighter cancer. ['\] ] While the financial 
impact on the State and local agencies 
cannot be identified precisely, there is no 
supporting data to assume that the cost 
would be excessive." (At pp. 15-17, fns. 

. oinitted.) 

While the legislative history reveals an intent on the 
patt of the Legislature to ease the burden of proof of 
industrial causation by removing the barrier of 
proximate cause, in application a reasonable link 
requirement is no less than the logical equivalent of 
proximate cause. Moreover, we discern that the 

requirement was precipitated by the fear of financial 
doom, but th_at this fear may be unfounded. 

In summary, it may be that there is no purpose to be 
served by th\) r·easonable link requirement. If indeed 
metastatic cancer, primary site unknown, is a 
common medical diagnosis in cancer cases, and 
therefore results in a pattern of defeating cancer 
claims of firefighters and police officers by requiring 
a burden of proof which is medically impossible to 
sustain, the Legislature may wish to reexamine the 
reasonable link requirement. [FN8] However, this is 
clearly a legislative task. Our task is to interpret the 
reasonable link requirement in light of the facts 
before us . 

FN8 At oral argument, the attorneys were 
asked to advise the court whether the 
situation faced . by petitioner-a burden of 
proof made impossible by the current state 
of medical knowledge-is a common one. 
They were unable to cite any ·other similar 
cases. 

Reasonable Link Requirement 

The determination of What, minimum factual 
elements must be establis)led in order to invoke the 
presumption under section 3212.1 is a question of 
law that is reviewable. by the courts. (1 Hanna, Cal. 
Law of Employee Injuries and Workmen's 
Compensation (2d rev. ed. 1989) § 10.08[5], p. 
1042.4; cf. Dimmig v, Workinen's Comp. Appeals Bd. 
(1972) 6 Cal,3d 860, 864 [101 Cal.Rptr. 105, 495 
P.2d 433]; Mercer-Fraser Co. y. Industrial Acc. 
Com. (1953) 40 Cal.2d 102, 115 [251P.2d955].) 

W Petitioner had the initial burden of proving by a 
preponderance of the evidence that Zipton's disabling 
cancer was reasonably linked to his industrial 

. exposiire to carcinogens. (§ 3202.5; Wehr v. 
Workers' Comp. Avpeals Bd. (1985) 165 Cal.App.3d 
188. 193 [211 Cal.Rptr. 321); California Stale 
Polytechnic University 11. Workers' Comv. Appeals. 
Bd. Cl9B2) 127 Cal.App.3d 514, 520 (179 CaLRptr . 
605] .) '"Preponderance of the evidence' *991 means 
sucli evidence as, when weighed with that opposed to 
it has more conviilcing force. and the greater 
p;obability of truth. When wei8hlng the evidence, the 
test is not the relative number of witnesses, but the 
relative convincing force .of the evidence." (§ 
3202.5.) 
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Although we recognize that the Legislature inte~~~d 
to ease the b\ll'den of proof of industrial causation 
faced by firefighters in cancer cases, as emphas~zed 
by petitioner, it was incumbent on petitione~- to 
produce prime facie evidence that Zipton's cancer 
and, ultimately, his death were reasonably linked to 
the industrial expos\ll'e. 

® Here, there was no evidence whatsoever that the 
cancer was reasonably linked to the industrial 
exposure. All of the medical evidence, including the 
autopsy report, established that a primary tumor site 
could not be identified. Without this information, it 
was impossible for petitioner to prove a reasonable 
link. The WCJ stated: "There is no scientific evidence 
as to the nature of the primary cancer, and apart from 
sheer speculation it is impossible based upon the 
record herein to pinpoint within reasonable medical 
probabilitY the carcinogen or carcinogens that caused 
the malignancy .... [T]he essential missing element, 
i.e., the nature of the carcinogen and its relationship 
to the carcinoma that developed and metastasized ... 
leaves an evidentiary gap. It may be true, as applicant 
argues, that the presumption's purpose is to fill in 
gaps and insufficiencies in the evidence once ii has 
been established that an applicable condition exists 
... , - but here we cannot reach that point since 
insufficient evidence exists to activate the 
presumption ab initio." 

Petitioner argues that a reasonable link is established 
by virtue of the exposure to carcinogens, known to 
cause I ung and liver cancer, and the existence of 
cancer in the Jung and liver organs. We disagree. 
Petitioner ignores the fact that the cancer found in 
these organs had metastasized. By definition; a 
metastasis is a secondary cancer growth which has 
migrated from the primary site of the disease in 
another part of the body Here, the medical evidence 
establishes without dispute that the cancer found in 
Zipton's liver and lungs did not originate in either of 
these organs, but migrated froin au unknown primary 
site. 

Without identification of the underlying factual 
linkage, i.e., the primary tumor site, the opinions of 
Ors. Bendix and Polakoff are highly speculative and 
conclusionary. Dr. Polakofl's opinion regarding the 
lack of other recognized nonindustrial risk factors is 
well taken. Nevertheless, it is pure coqjecture to 
conclude that a reasonable link exists between the 
industrial exposure and an undifferentiated cancer 
when the primary site is unknown, and *992 by 
virtue of this fact the cancer cannot be attributed to 
any particular carcinogen. 

It is not our intention to imply that in every cancer 
case a--primary site must be established in order to 
invoke the presumption of industrial causation under 
section 3212.1. In determining whether a reasonable 
link exists, sufficient to invoke the presumption, the 
proper inquiry should be whether it is more probable 
than not that a cancer is linked to the industrial 
exposure. "A pos_sible cause only becomes 'probable' 
when, in the absence of other reasonable causal 
explanations, it becomes more likely than not-that the 
injury was a result of its ,action." (.Jones v. Ortho -
Pharmaceutical Carp. (] 985) 163 Cal.App.3d 396. 
403 [209 Cal.Rptr. 456].) 

In the matter before us, however, without the 
identification of a'. primary tumor site, there is no 
evidence from which to reasonably infer that Zipton's 
cancer, in the absence of other reasonable causal 
explanations, was more likely the result of industrial 
exposure than nonindustrial exposure. To make that 
leap, as petitioner urges, would require that we 
simply ignore the legislative directive that a 
reasonable link must be established by a 
preponderance of the evidence before the 
presumption can be invoked . 

While the legislative mandate that the workers' 
compensation laws are to be liberally construed 
applies to the construction of section 3212.1 (§ 3202; 
see Muznik v. Workers' Comp. Appeals Bd. (1975) 51 
Cal.App.3d 622, 633 [ 124 Cal.Rptr. 4071), it does not 
authorize the creation of nonexistent evidence. (Wehr 
v. Workers' Comp. Appeals Bd.. supra. 165 
Cal.App.3d 188, 195; Su/Iv-Miller Contracting Co. v. 
Workers' Comp. Appeals Bd (1980) 107 Cal.App.3d 
916. 926 [166 Cal.Rotr. 111].) Furthermore, the 
Legislature expressly _provided that "[nJothing 
contained in Section 3202 shall be construed as 
relieving a party from meeting the evidentiary burden 
of proof by a preponderance of the evidence." (§ 
3202.5.) -

Petitioner's reliance on Muznik v. Workers' Comp. 
Appeals Bd., supra, 51 Cal.App.3d 622. is misplaced. 
Muznik concerned the construction of the statutory 
heart presumption embodied in section 3212 and the 
meaning of its phrase "heart trouble." [FN9J Given 
the liberal mandate of section 3202 and the general 
rule that statutory language is to be given its 
commonly understood meaning, the Muznik court 
held that the phrase. "heart trouble" in section 3212 
"assumes a rather expansive meaning." ( Id., at p. 
635.) However, unlike the heart presumption statute, 
section 3212. l requires an additional showing that 
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the industrial exposure is reasonably linked to the 
*993 disablirig cancer.· Establishment of this linkage 
is a question of ·fact, which' must be shown ·by a 
preponderance of the . evidence. (§ 3202.5 .) This 
additional criterion· distinguishes the instant case 
from Muznik and its. c'oruitruction •of section 3212. 
which is. much less specific regarding the requisite 
elements of proof; . ··and therefore, subject to 
considerably more· flexibility in its interpretation. As 
noted by the WCJ herein, the gap created by the 
absence of facts necessary to establish a reasonable 
link simply cannot be bridged by the rule of liberal 
construction. · 

FN9 In order for an eligible employee to be 
entitled to the-presumption in section 3212, 
it must be shown that "heart trouble" has 
developed . or manifested itself during a 
period while such employee is employed by 
·a relevant agency. 

In conclusion, petitioner has failed to establish by a 
preponderance of the evidence that her deceased 
husband's cancer was reasonably linked to his 

· industrial exposure to carcinogens while he was 
employed as a firefighter by respondent. 

The Board's order denying reconsideration is 
affirmed. 

Merrill, J., and Strankman, J., concurred. 

A petition for a rehearing was denied April 4,' 1990, 
and petitioners' application for review by the 
Supreme Court was denied June 6, 1990. *994 

Cal.App. I .Dist., 1990. 

Zipton v. W.C.A.B. 

END OF DOCUMENT 
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