J:/mandates/2001/01-TC-19/DSA

Hearing Date:
ITEM 5
TEST CLAIM
FINAL STAFF ANALYSIS
Labor Code Section 3212.1
Statutes 1999, Chapter 595 (AB 539)
Statutes 2000, Chapter 887 (SB 1820)
Cancer Presumption for Law Enforcement and Firefighters
(01-TC-19)
Filed by California State Association of Counties — Excess Insurance Authority
(CSAC-EIA)
and County of Tehama, Claimants
Table of Contents _
Executive Summary and Final Staff Analysis .......cccoceviiiiiiicn e 001
Exhibit A
TSt ClAIIIL . ..eeeeieie e et e sve et e eees e ssba e arees et erer s 101
Exhibit B
Department of Finance Response to Test Claim.........cccooniiircinnnicivvernniesceaene, 119
Exhibit C
Department of Industrial Relations Response to Test Claim.....eceevvccrvnninnciennn, 123
Exhibit D
Claimants’ Rebuttal ........cooviiiii st s 139
Exhibit E
Letter Issued to Claimants Requesting Additional Information About
CSAC-EIC ...ttt ettt sttt se et bese et b sasb e s s enabe st ar b bt st ene e 147
Exhibit F
Letter from CSAC-EIA in Response to Staff Request for Additional
INfOrMAtON ... T, 151
Exhibit G
Draft Staff Analysis and Supporting DocUmentation ............comeeveeeeeeeoseerecoeeeenens 159
Exhibit H
Claimants’ Response to Draft Staff Analysis ........ocoocoveverreiiviinieie e 251




Exhibit I
Department of Finance’s Response to Draft Staff Analysis.......c....cccccoovivvviverennn. 261
Exhibit J

Prior Test Claim Decisions and Parameters and Guidelines on
Labor Code SeCtionN 3212, 1. oo eecrereesserrerssrnseeesessseseesseessesseeeeessssenees 265

il




J:/mandates/2001/01-TC-19/FSA

” Hearing Date: May 27, 2004

ITEM 5
TEST CLAIM
FINAL STAFF ANALYSIS

Labor Code Section 3212.1

Statutes 1999, Chapter 595 (AB 539)
Statutes 2000, Chapter 887 (SB 1820)

Cancer Presumption for Law Enforcement and Firefighters
(01-TC-19)

California State Association of Counties — Excess Insurance Authority (CSAC-EIA})
and County of Tehama, Claimants

EXECUTIVE SUMMARY
Background

This case addresses an evidentiary presumption in workers compensation cases given to certain
0 firefighters and peace officers that develop cancer during employment.

Generally, before an employer is liable for payment of workers compensation benefits, the
employee must show that the injury arose out of and in the course of employment, and that the
injury was proximately caused by the employment. The burden of proofis normally on the
employee to show proximate cause by a preponderance of the evidence.

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series of evidentiary presumptions. In
1982, the Legislature enacted Labor Code section 3212.1, which provided a limited presumption,
easing the burden of proving industrial causation for specified firefighters that developed cancer
during the period of employment. In 1989, certain peace officers were also given the cancer
presumption. In these cases, there was a presumption that the cancer arose out of and in the
course of employment, and the employer was liable for full hospital, surgical, and medical
treatment, disability indemnity, and death benefits, if the firefighter or peace officer could show
that he or she was exposed, while in the service of the department or unit, to a known carcinogen
and that the carcinogen was reasonably linked to the cancer.

The test claim statute eliminates the employee’s burden of proving that the carcinogen is
reasonably linked to the cancer before the presumption that the cancer arose out of and in the
course of employment is triggered. Thus, the presumption is given to the employee when the
employee simply shows that he or she was exposed to a known carcinogen during employment.
If the local agency employer decides to dispute the claim, the burden of proving that the
carcinogen is not reasonably linked to the cancer is shifted to the employer.
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Staff Analysis

Pursuant to the courts’ interpretation of article XIII B, section 6, staff finds that California State
Association of Counties — Excess Insurance Authority (CSAC-EIA) does not have standing, and
is not a proper claimant for this test claim. CSAC-EIA is a joint powers authority established
pursuant to the Joint Exercise of Powers Act in Government Code section 6500 et seq. and is
formed for insurance and risk management purposes. CSAC-EIA, as a separate entity from the
contracting counties, is not directly affected by the test claim legislation. CSAC-EIA does not
employ peace officers specified in the test claim legislation. Thus, while CSAC-EIA may have
an interest in this claim as the insurer, its interest is indirect.

Staff further finds that the test claim legislation is not subject to articie XIII B, section 6 of the
California Constitution because it does not mandate a new program or higher level of service on
local agencies within the meaning of article XIII B, section 6. The express language of Labor
Code section 3212.1 does not impose any state-mandated requirements on local agencies.
Rather, the decision to dispute this type of workers compensation claim and prove that the injury
is non-industrial remains entirely with the local agency, as it has since Labor Code

section 3212.1 was enacted in 1982.

Conclusion

Staff concludes that California State Association of Counties — Excess Insurance Authority
(CSAC-EIA) does not have standing, and 1s not a proper claimant for this test claim. Staff
further concludes that Labor Code section 3212.1, as amended by the test claim legislation, is not
subject to article XIII B, section 6 of the California Constitution because it does not mandate a
new program or higher level of service on local agencies.

Staff Recommendation

Staff recommends that the Commission deny this test claim.
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STAFF ANALYSIS
Claimants

California State Association of Counties — Excess Insurance Authority (CSAC-EIA) and the
County of Tehama

Chronology

06/27/02 Claimants file test claim with Commission

07/05/02 Commission staff determines test claim is complete

08/06/02 Departiment of Finance files response to test claim

08/07/02 Department of Industrial Relations files response to test claim

08/30/02 Claimants file rebuttal to Department of Finance and Department of Industrial
Relations’ comments

01/21/04 Letter issued to claimants requesting additional information about CSAC-EIC

02/04/04 CSAC-EIA submits letter in response to staff request
03/23/04  Draft staff analysis issued

04/13/04 Claimants file response to draft staff analysis

04/14/04 Department of Finance files response to draft staff analysis
05/06/04 Final staff analysis issued

Background

This case addresses an evidentiary presumption given to certain firefighters and peace officers in
workers compensation cases. Normally, before an employer is liable for payment of workers
compensation benefits, the employee must show that the injury arose out of and in the course of
employment, and that the injury was proximately caused by the employment. The burden of
proof is normally on the employee to show proximate cause by a preponderance of the evidence.'

The Legislature eased the burden of proving industrial causation for certain public employees
that provide vital and hazardous services by establishing a series of presumptions.? In 1982, the
Legislature enacted Labor Code section 3212.1, which provided a limited presumption, easing
the burden of proving industrial causation for specified firefighters that developed cancer during
the period of emiployment. In 1989, certain peace officers were also given the cancer
presumption. In these cases, there was a presumption that the cancer arose out of and in the
course of employment, and the employer was liable for full hospital, surgical, and medical

' Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

? See, Labor Code sections 3212, 3212.1 — 3212.7, and 3213.
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treatment, disability indemnity, and death benefits, if the firefighter or peace officer could show
that:

e He or she was exposed, while in the service of the department or unit, to a known

carcinogen as defined by the International Agency for Research on Cancer, or as defined
by the director; and that

» The carcinogen is reasonably linked to the disabling cancer.

Labor Code section 3212.1 further provided that the presumption of industrial causation was
disputable and could be controverted by the employer by other evidence that the cancer was
caused by non-industrial factors.?

Following the enactment of Labor Code section 3212.1, the courts struggled with the employee’s
burden of proving that the carcinogen was reasonably linked to the cancer. In Zipton v. Workers'
Compensation Appeals Board', the survivors of a firefi ghter, who died at age 39 of metastatic
undifferentiated epithelial cancer, were held ineligible for workers compensation benefits
because the nature of the diagnosis made it impossible to reasonably link the carcinogens and the
cancer. Metastatic cancer is a secondary cancer growth that migrates from the primary site of the
disease to another part of the body. The primary site of the disease was unknown.” The court
stated the following about the reasonable link requirement:

While the legislative history reveals an intent on the part of the Legislature to
ease the burden of proof of industrial causation by removing the barrier of
proximate cause, in application a reasonable link requirement is no less than the
logical equivalent of proximate cause. Moreover, we discern that the
requirement was precipitated by a fear of financial doom [by self-insured state
and local agencies], but that this fear may be unfounded.

In summary, it may be that there is no purpose to be served by the reasonable
link requirement. If indeed metastatic cancer, primary site unknown, is a
common medical diagnosis 1n cancer cases, and therefore results in a pattern of
defeating cancer claims of firefighters and police officers by requiring a burden
of proof which is medically impossible to sustain, the Legislature may wish to
reexamine the reasonable link requirement.’

In a case after Zipron, the First District Court of Appeal noted that Labor Code section 3212.1
does not provide the same level of presumption enumerated 1n other presumption statutes.

* The courts have described the rebuttable presumption as follows: “Where facts are proven
giving rise to a presumption ..., the burden of proof shifts to the party, against whom it operates
[i.e., the employer], to prove the nonexistence of the presumed fact, to wit, an industrial
relationship.” (Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980,
988, fn. 4.}

* Zipton, supra, 218 Cal.App.3d 980.
3 Id. at page 991.
o Id. at page 990.
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Rather, Labor Code section 3212.1 contained a “limited and disputable presumption.”” The
court also disagreed with the interpretation in Zipton that the reasonable link standard was the
- same as the proximate cause standard. The court held the following:

We hold that more is required under section 3212.1 than the mere coincidence of
exposure and cancer. But a showing of proximate cause is not required. Rather,
if the evidence supports a reasonable inference that the occupational exposure
contributed to the worker’s cancer, then a “reasonable link™ has been shown, and
the disputable presumption of industrial causation may be invoked.?

Test Claim Legislation

In 1999, the Legislature enacted the test claim statute (Stats. 1999, ch. 595), which amended
Labor Code section 3212.1 to address the court’s criticism of the reasonable link standard in
Zipton.” The test claim statute eliminates the employee’s burden of proving that a carcinogen is
reasonably linked to the cancer before the presumption that the cancer arose out of and in the
course of employment is triggered. Thus, the employee need only show that he or she was
exposed, while in the service of the department or unit, to 2 known carcinogen as defined by the
International Agency for Research on Cancer, or as defined by the director, for the presumption
of industrial injury to arise.

~ The employer still has a right to dispute the employee’s claim. But, when disputing the claim,
the burden of proving that the carcinogen is not reasonably linked to the cancer has been shifted
to the employer. Labor Code section 3212.1, subdivision (d), as amended in 1999, now states
the following:

The cancer developing or manifesting itself in these cases shall be presumed to
arise out of and in the course of the employment. This presumption is disputable
and may be controverted by evidence that the primary site of the cancer has been
established and that the carcinogen to which the member has demonstrated
exposure 1s not reasonably linked to the disabling cancer. Unless so
coniroverted, the appeals board is bound to find in accordance with the
presumption. '

The 1999 test claim statute also specifies that leukemia is included as a type of cancer for which
the presumption of industrial injury can apply.

Finally, the 1999 test claim statute retroactively applies the amendments to section 3212.2 to
workers compensation claims filed or pending on January 1, 1997. Labor Code section 3212.1,
subdivision (¢), states that “[t]he amendments to this section enacted during the 1999-2000
Regular Session shall apply to claims for benefits filed or pending on or after January 1, 1997,
including, but not limited to, claims for benefits filed on or after that date that have previously
been denied, or that are being appealed following denial.”

7 Riverview Fire Protection District v. Workers’ Compensation Appeals Board (19%4)
23 Cal. App.4th 1120, 1124.

8 Id. at page 1128.
® Assembly Floor Analysis on Assembly Bill 539, dated September 8, 1999,
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In 2000, the Legislature enacted the second test claim statute (Stats. 2000, ch. 887) to extend the
cancer presumption to peace officers “primarity engaged in law enforcement activities” as
defined below in Penal Code section 830.37, subdivisions (a) and (b):

(2) Members of an arson-investigating unit, regularly paid and employed in that
capacity, of a fire department or fire protection agency of a county, city, city
and county, district, or the state, if the primary duty of these peace officers is
the detection and apprehension of persons who have violated any fire law or
committed insurance fraud.

(b) Members other than members of an arson-investigating unit, regularly paid
and employed in that capacity, of a fire department or fire protection agency
of a county, city, city and county, district or the state, if the primary duty of
these peace officers, when acting in that capacity, is the enforcement of law
relating to fire prevention or fire suppression.

Prior Test Claim Decisions on Labor Code Section 3212.1

In 1982, the Board of Control approved a test claim on Labor Code section 3212.1, as originally
added by Statutes 1982, chapter 1568 (Firefighter's Cancer Presumption). The parameters and
guidelines authorize insured local agencies and fire districts to receive reimbursement for
increases in workers compensation premium costs attributable to Labor Code section 3212.1,
The parameters and guidelines also authorize self-insured local agencies to receive
reimbursement for staff costs, including legal counsel costs, in defending the section 3212.1
claims, and benefit costs including medical costs, travel expenses, permanent disability benefits,
life pension benefits, death benefits, and temporary disability benefits paid to the employee or
the employee’s survivors.'®

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2
for the same costs approved in the Board of Control decision in the Firefighter's Cancer
Presumption test claim."’

Claimants’ Position

The claimants contend that the test claim legislation constitutes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514. The claimants assert the following:

[The test claim legislation takes] an element that once had to be proved by the
employee — that the disabling cancer is reasonably related to the carcinogen — and
shifts that element so the employer must now show that the disabling cancer is
not reasonably related to the carcinogen. Further, the employer is only allowed
to address the reasonably-related element if the employer can establish the
primary site of the cancer. The employer must establish both to make use of this

1% Exhibit J.
' Exhibit J.
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defense. And this defense is now the one and only way to defeat the
presumption.

The net effect of this legislation is to further encourage the filing of workers’
compensation claims for cancer and markedly increase the probability that the
claims will be successful. Thus, the total costs of these claims, from initial
prosecution to ultimate resolution are reimbursable.'?

The claimants further argue that the “only way to rebut the presumptions [in the test claim
statute] is by tracking the employee’s non-work hour movements and contacts for a several
month period.”l,3

Position of the Department of Finance

The Department of Finance filed comments on August 8, 2002, concluding that the test claim
legislation may create a reimbursable state-mandated program. e

On April 14, 2004, the Department of Finance filed comments on the draft staff analysis,
withdrawing their original comments and agreeing that the test claim legislation does not
constitute a reimbursable state-mandated program.l5

Position of the Department of Industrial Relations

The Department of Industrial Relations contends that the test claim legislation is not a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution. The Department asserts that the presumption in favor of safety officers
does not result in a new program or higher level of service for the following reasons:

1. Local governments are not required to accept all workers’ compensation claims. They
have the option to rebut any claim before the Workers’ Compensation Appeals Board by

presenting a preponderance of evidence showing the non-existence of industrial
causation.

2. Statutes mandating a higher level of compensation to local government employees, such
as workers’ compensation benefits, are not “new programs” whose costs would be
subject to reimbursement under article XIII B, section 6.

3. There is no shift of a financial burden from the State to local governments because local
govemments, by statute, have always been solely liable for providing workers’
compensation benefits to their employees,'®

Discussion

The courts have found that article XIII B, section 6 of the California Constitution'’ recognizes
the state constitutional restrictions on the powers of local government to tax and spend.”® “Its

'2 Test Claim, page 3 (Exhibit A).

'3 Claimants’ Response to State Agency Comments, page 3 (Exhibit D).
' Exhibit B.

' Exhibit 1.

' Exhibit C.
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purpose 1s to preclude the state from shifting financial respensibility for carrying out '
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial .
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B

impose.”"® A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or

task.”® In addition, the required activity or task must be new, constituting a “new program,” or it

must create a “higher level of service” over the previously required level of service.”’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
Jaw that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.”* To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

'” Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a

new program or higher level of service on any local government, the state shall provide a

subvention of funds to reimburse such local government for the costs of such program or

increased leve) of service, except that the Legislature may, but need not, provide such subvention .
of funds for the following mandates: (a) Legislative mandates requested by the local agency

affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or

(c) Legislative mandates enacted prior to January 1, 1975, or executive orders or regulations

initially implementing legislation enacted prior to January 1, 1975.”

18 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
'* County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

2 1ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on Stale Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of
funds - even if the local entity is obligated o incur costs as a result of its discretionary decision
to participate in a particular program or practice.” The court left open the question of whether
non-legal compulsion could result in a reimbursable state mandate, such as in a case where
failure to participate in a program results in severe penalties or “draconian” consequences. (/d.,
at p. 754.)

2 I ucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.
2 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44

Cal.3d 830, 835. .
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legislation.”? Finally, the newly required activity or increased level of service must impose costs
mandated by the state.*

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. > In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

eqmtable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: . Does CSAC-EIA have standing as a claimant for this test claim?

Staff finds that California State Association of Counties — Excess Insurance Authority (CSAC-
EIA) does not have standing, and is not a proper claimant for this test claim. -

Government Code sections 17550 and 17551 authorize local agencies and school districts to file
test claims seeking reimbursement pursuant to article XIII B, section 6. Government Code
section 17518 defines “local agencies’ to mean “any city, county, special district, authority, or
other political subdivision of the state.” Government Code section 17520 defines “special
district” to include a “joint powers agency.”

CSAC-EIA is a joint powers authority established pursuant to the Joint Exercise of Powers Act
(“Act™) In Govemment Code section 6500 et seq. and is formed for insurance and risk
management purposes.’’ Under the Act, schoo! districts and local agencies are authorized to
enter into agreements to “jointly exercise any power common to the contracting parties, "2 The
entity provided to administer or execute the agreement (in this case CSAC-EIA) may be a firm or
corporation, including a nonprofit corporation, designated in the agreement.”® A joint powers
authority is a separate entity from the partles to the agreement and is not legally considered to be
the same entity as its contracting parties.”® CSAC-EIA contends that, as a joint powers agency, it

* Lucia Mar, supra, 44 Cal.3d 830, 835.

* County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v,
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284; Government Code sections
17514 and 17556.

¥ Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

* City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma,
supra, 84 Cal.App.4th 1265, 1280.

*? Letter dated February 4, 2004, by Gina C. Dean, Assistant General Manager for CSAC-EIA
(Exhibit F).

2 Government Code section 6502.
2 Government Code section 6506.

3% Government Code section 6507; 65 Opinions of the California Attorney General 618, 623
(1982).
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is a type of local agency that can file a test claim based on the plain language of Government

Code section 17520.%! .

Based on the facts of this case, staff disagrees.

In 1991, the California Supreme Court decided Kinlaw v. State of California, supra, a case that is
relevant here. In Kinlaw, medically indigent adults and taxpayers brought an action against the
state alleging that the state violated article XIII B, section 6 by enacting legislation that shifted
financial responsibility for the funding of health care for medically indigent adults to the
counties. The Supreme Court denied the claim, holding that the medically indigent adults and
taxpayers lacked standing to prosecute the action and that the plaintiffs have no right te
reimbursement under article XIII B, section 6.3 The court stated the following:

Plaintiffs’ argument that they must be permitted to enforce section 6 as
individuals because their right to adequate health care services has been
compromised by the failure of the state to retmburse the county for the cost of
services to medically indigent adults is unpersuasive. Plaintiffs’ interest,
although pressing, is indirect and does not differ from the interest of the public at
large 1n the financial plight of local government. Although the basis for the
claim that the state must reimburse the county for its costs of providing the care
that was formerly available to plaintiffs under Medi-Cal is that AB 799 created a
state mandate, plaintiffs have no right to have any reimbursement expended for
health care services of any kind,*® (Emphasis added.)

Like the plaintiffs in Kinlaw, CSAC-EIA, as a separate entity from the contracting counties, is
not directly affected by the test claim legisiation. The Legislature, in Labor Code section 3212.1,
gave specified peace officers a presumption of industrial causation that the cancer arose out of
and in the course of their employment. The counties, as employers of peace officers, argue that
the presumption creates a reimbursable state-mandated program and that the increased costs are
reimbursable.

But, CSAC-EIA does not employ peace officers specified in the test claim legislation.*® Thus,
while CSAC-EIA may have an interest in this claim as the insurer, its interest is indirect. As
expressed in an opinion of the California Attorney General, a joint Is)owers authority “is simply
not a city, a county, or the state as those terms are normally used.”? Thus, under the Kinlaw
decision, CSAC-EIA lacks standing in this case to act as a claimant.

3' Claimants’ response to draft staff analysis (Exhibit H).
3 Kinlaw, supra, 54 Cal.3d at pages 334-335.
3 Ibid.

3* In response to the draft staff analysis, CSAC-EIA states the following: “Indeed, CSAC-EIA is
a separate entity comprised of counties to act as a mechanism to protect the counties’ fisc.
Although CSAC-EIA does not employ peace officers, when it comes to their workers’
compensation, the buck stops at CSAC-EIA.” (Exhibit H, p. 2.)

35 65 Opinions of the California Attorney General 618, 623 (1982).
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This conclusion is further supported by the decision of the Third District Court of Appeal in
Redevelopment Agency of the City of San Marcos v. Commission on State Mandates (1997)

55 Cal.App.4th 976. Although Government Code section 17520 expressly includes
redevelopment agencies in the definition of “special districts” that are eligible to file test claims
with the Commission, the court found that redevelopment agencies are not subject to article XIII
B, section 6 since they are not bound by the spending limitations in article XIII B, and are not
required to expend any “proceeds of taxes.” The court stated the following:

Because of the nature of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,
through tax increment financing, “general revenues for the local entity.”¢

The Third District Court of Appeal affirmed the Redevelopment Agency decision in City of

El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266, 281, again finding that
redevelopment agencies are not entitled to claim reimbursement for state-mandated costs
because they are not required to expend “proceeds of taxes.”

In the present case, CSAC-EIA is also not subject to the appropriations limitation of article

XIII B and does not expend any “proceeds of taxes” within the meaning of article XIII B.
According to the letter dated February 4, 2004, from CSAC-EIA, “CSAC-EIA has no authority
to tax” and instead receives proceeds of taxes from its member counties in the form of premium
payments.®” Therefore, staff concludes CSAC-EIA is not an eligible claimant for this test claim.

Issue 2: Is the test claim legistation subject to article XIII B, section 6 of the
California Constitution?

Staff finds that the test claim legislation is not subject to article XIII B, section 6 of the
California Constitution because it does not mandate a new program or higher level of service on
local agencies within the meaning of article XIII B, section 6.

Labor Cede section 3212.1, subdivision {d), as amended by the.test claim legislation, states the
following;:

The cancer developing or manifesting itself in these cases shall be presumed to
arise out of and in the course of the employment. This presumption is disputable
and may be controverted by evidence that the primary site of the cancer has been
established and that the carcinogen to which the member has demonstrated
exposure is not reasonably linked to the disabling cancer. Unless so
controverted, the appeals board is bound to find in accordance with the
presumption. (Emphasis added.)

The test claim legislation also extends the presumption of industrial causation to peace officers
“primarily engaged in law enforcement activities” as defined in Penal Code section 830.37,
subdivisions (a) and (b). Finally, the legislation specifies that leukemia is included as a type of
cancer for which the presumption of industrial injury can apply.

% Redevelopment Agency, supra, 55 Cal.App.4th at page 986.
¥ Exhibit F.
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The claimant contends that the test claim legislation constitutes a new program or higher level of
service:

The presumption in the applicant’s favor increases the likelihood that his claim
will result in money payments from his employer as well as full coverage of his
medical costs. The greater the number of successful applicants, the more the
employer will pay in workers’ compensation benefits. Thus the new program or
higher level of service is the creation of the presumption.*®

The claimant further argues that local agencies are now required to track the employee’s non-
work hour movements and contacts for a several month period in order to rebut the presumption
that the cancer is an industrial injury.

The express language of Labor Code section 3212.1 does not impose any state-mandated
requirements on local agencies. Rather, the decision to dispute this type of workers
compensation claim and prove that the injury is non-industrial remains entirely with the local
agency, as it has since Labor Code section 3212.1 was enacted in 1982.%° The plain language of
Labor Code section 3212.1 states that the “presumption is disputable and may be controverted by
evidence that the primary site of the cancer has been established and that the carcinogen to which
the member has demonstrated exposure is not reasonably linked to the disabling cancer.”

Under the rules of statutory construction, when the statutory language is plain, as the statute is
here, the court is required to enforce the statute according to its terms. The California Supreme
Court determined that:

In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. We begin by
examining the statutory language, giving the words their usual and ordinary
meaning. If the terms of the statute are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the language governs. [Citations
omitted.]*®

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by implication, express requirements that the
Legislature itself has not seen fit to place in the statute.*’ Consistent with this principle, the
courts have strictly construed the meaning and effect of statutes analyzed under article XIII B,
section 6, and have not applied section 6 as an equitable remedy:

A strict construction of section 6 is in keeping with the rules of constitutional
interpretation, which require that constitutional limitations and restrictions on
legislative power “are to be construed strictly, and are not to be extended to
include matters not covered by the language used.” [Citations omitted.}[*Under

38 Claimants' response to draft staff analysis (Exhibit H, p. 4).

*® See also, Zipton, supra, 218 Cal.App.3d 980, 988.

“ Estate of Griswald (2001) 25 Cal.4th 904, 910-911.

3 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.

12 Test Claim 01-TC-19, Final Staff Analysis




our form of government, policymaking authority is vested in the Legislature and
neither arguments as to the wisdom of an enactment nor questions as to the
motivation of the Legislature can serve to invalidate particular legislation.”]
Under these principles, there is no basis for applying section 6 as an equitable
remedy to cure the perceived unfaimess resulting from political decisions on
funding policies.*

In the present case, the claimant reads requirements into Labor Code section 3212.1, which, by
the plain meaning of the statute, are not there.

This conclusion is further supported by the California Supreme Court’s recent decision in
Department of Finance v. Commission on State Mandates.® In Department of Finance, the
court considered the meaning of the term “state mandate” as it appears in article XIII B,
section 6 of the California Constitution. The court reviewed the ballot materials for article

X1II B, which provided that “a state mandate comprises something that a local government entity
is required or forced to do.”** The ballot summary by the Legislative Analyst further defined
“state mﬂ‘ldates" as “‘requirements imposed on local governments by legislation or executive
orders.”

The court also reviewed and affirmed the holding of the City of Merced case.’® %’ The court
stated the following:

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying vofuntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate. (Empbhasis in
original.)“‘3

Thus, the Supreme Court held as follows:
[W]e reject claimants” assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,

based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have

‘2 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817.
* Department of Finance, supra, 30 Cal.4th 727.

4 Id. at page 737.

* Ibid.

 Id. at page 743. .

7 City of Merced v. State of California (1984) 153 Cal.App.3d 777.

® Ibid.
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participated, without regard to whether claimant’s parzzczpatzon in the underlying
program is voluntary or compelled. [Emphasis added.]*

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial

penalty (1ndependent of the program funds at issue) upon any local entity that declined to
participate in a given program. »30

The decision of the Califomia Supreme Court in Department of Finance is relevant and its
reasoning applies in this case. The Supreme Court explained that “the proper focus under a legal
compulsion i mqu1ry is upon the nature of the claimants’ participation in the underlying programs
themselves.” Thus, based on the Supreme Court’s decision, the Commission must determine if
the underlying program (in this case, the decision to rebut the presumption that the cancer is an
industrial injury) is a voluntary decision at the local level or is legally compelled by the state. As
indicated above, school districts are not legally compelled by state law to dispute a workers
compensation case. The decision to litigate such cases is made at the local level and is within the
discretion of the local agency. Thus, the employer’s burden to prove that the carcinogen is not
reasonably linked to the cancer is also not state-mandated.

Further, there is no evidence in the law or in the record that local agencies are practically
compelled by the state through the imposition of a substantial penalty to dispute such cases.
While it may be true that local agencies will incur increased costs in insurance premiums as a
result of the test claim legislation, as alleged by claimant here, increased costs alone are not
determinative of the issue whether the legislation imposes a reimbursable state-mandated
program. The California Supreme Court has ruled that evidence of additional costs alone, even
when those costs are deemed necessary by the local agency, do not result in a reimbursable state-
mandated program under article XIII B, section 6.

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting from a new
program or an increased level of service imposed upon them by the state.>

Finally, the claimant argues that this claim is just like two prior test claim decisions approving
reimbursement in cancer presumption workers compensation cases and, thus, this test claim .
should likewise be approved. However, prior Board of Control and Commission decisions are
not controlling in this case.

Since 1953, the California the California Supreme Court has held that the failure of a quasi-
judicial agency to consider prior decisions on the same sub_]ect is not a violation of due process
and does not constitute an arbitrary action by the agency ¥ In Weiss v. State Board of

¥ Id. at page 731.
3 Ibid.
3! 1d. at page 743.

52 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Department of Finance v.
Commission on State Mandates, supra, 30 Cal.4th at page 735.

53 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.
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Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past. The California Supreme Court disagreed with the
plaintiffs’ contention and found that the board did nor act arbitrarily. The Court stated, in
pertinent part, the following:

[Pjlaintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisions

or practices and may initiate new policy or law through adjudication. (Emphasis
added.) >

In 1989, the Attorney General’s Office issued an opinion, citing the Weiss case, agreeing that
claims previously approved by the Commission have no precedentia] value. Rather, “[a]n
agency may disregard its eatlier decision, provided that 1ts action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777] * While opinions of the Attorney General
are not binding, they are entitled to great weight.*®

Moreover, the merits of a claim brought under article XIII B, section 6 of the California
Constitution, must be analyzed individually. Commission decisions under article XIII B,
section € are not arbitrary or unreasonable as long as the decision strictly construes the
Constitution and the statutory language of the test claim statute, and does not apply section 6 as
an equitable remedy.”’ The analysis in this case complies with these principles, particularly
when recognizing the recent California Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that the Commission must now follow.

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on local agencies.®

CONCLUSION

Based on the foregoing, staff concludes that California State Association of Counties — Excess
Insurance Authority (CSAC-ELA) does not have standing, and is not a proper claimant for this
test claim. Staff further concludes that Labor Code section 3212.1, as amended by the test claim

> Id. at page 776.
** 72 Opinions of the California Attorney General 173, 178, .2 (1989).
58 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227.

*7 City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, 84
Cal.App.4th 1264, 1280-1281.

5% Because this conclusion is dispositive of the case, staff need not reach the other issues raised
by the Department of Industrial Relations.
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legislation, is not subject to article XIII B, section 6 of the California Constitution because it
does not mandate a new program or higher level of service on local agencies. .

Staff Recommendation

Staff recommends that the Commission deny this test claim.
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" EXHIBIT A

State of California

QOMMISSION ON STATE MANDATES For Officlal Use Only
80 Ninth Street, Suite 300 v -—_-‘_TTW-:-—-,—S
Sacramento, CA 95814 1 RL.L:@W’.".“._D_
(916) 323-3562 e
CSM 1 (2 81) . JUH 27 2602
| COMMISSION ON
STATE MANDATES
TEST CLAIM FORM , 5120
camno. (S Ol m- rq‘

Local Agenc;'y'or School District Submitting Clalm

CSAC- EIA and County of Tehama

Contact Person ' Telephona No.

(~fllan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.)> .+ - - (916) 485-8102
: - . Fax {916) 485-0111

Address

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Representative Organlzation to be Notifled

.alifornla State Assoclatlon of Counties e i

This test cllim allegas the existence of a reimbursable stata mandatsd program within the maanlng of section 17514 of

the Government Code and section 6, articla XIIIB of the Callfnrnla Constitution. This test claim Is filed pursuant to sectlon |
17551(a) of the Govemiment Code. ™ S

identify specific sectian(s) of the chaptered bill or exsculive order alleged to contaln a mandate, Including the partlcular
_ statutory code section(s) within the chaptered blli, If applicable.

( u_)hapter 595, Statutes of 1998 and Chapter 887, Statutes of 2000

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM;ON THE..:.
REVERSE SIDE. i

Name and Title of Authorlzed Representative - h - Telephone No. -
GINA C. DEAN, Management Analyst S e .. {916) 631-7363 -
Signature of Authorized Representative - ’ ., Date."

Sl oo wason

®
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Sheet2

State of California

COMMISSION ON STATE MANDATES : For Official Use Only

880 Ninth Street, Suite 300
Sacramento, CA 95814
(9186) 323-3562

csMi1@en

TEST CLAIM FORM:

ICIa'imNn. Csm DH‘L— Iq,

Local Agency or Schoo! District Submitting Claim
CSAC-EIA and County of Tehama

Contact Parson ) Telephene Mo,

Allan P. Burdick/Juliana F. Gmur (MAXIMUS, INC.) ' ( 916 ) 486-8102
Lo Fax (916) 485-0111

Address

4320 Aubumn Bivd., Suite 2000
Sacramento, CA 95841

Representative Organization to ba Notified
California State Association of Counties

This test claim allages the existence of a réimbursabla state mandated progrem within the meaning of section 17514 of

the Government Cede and section 6, articls X)IB of the Califonia Constitution. This test claim is filed pursuant to éectinn
17551(a) of the Governmeant Code.

Identify specific section(s) of the chaptared bill or executive crder ellaged to contain a mandate, including the parhcular
statutery code section(s) within the chaptered bill, if applicable.

Chapter 585, Statutes of 1998 and Chapter 887, Statutes of 2000

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE
REVERSE SIDE.

Narme and Title of Aumf:rized_Rapresantaﬁva " Telephone No.’

RICHARD ROBINSON County Administrative Officer

Signature of Authorized Represen@b Q\r _ E g : Data 4/25/02_ .
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BEFORE THE _
COMMISSION ON STATE MANDATES

Test Claim of: .
CSAC-EIA
and
The County of Tehama

Cancer Presumption for Law Enforcement and Firefighters

Chapter 595 Statutes of 1999
and- .
Chapter 887, Statutes of 2000

STATEMENT.OF THE CLAIM

A. MANDATE SUMMARY.

Pre-existing workers compensatmn law included cancer as. an mJury” for which
firefighters and. law enforcement personnel could be compensated and provided a
presumption in favor.of the employee that the exposure to the carcinogen had occurred on
the job. Chapter 595,.Statutes of 1999, extended the definition of cancer to specifically
include leukemia, removed the requirement that the employee prove that the cancer was
reasonably related to the carcinogen and limited the defenses that could be raised by the
employer to one — that the employee’s cancer was not reasonably related to his or her
cancer. This Chapter also made the application of the law retroactive to include claims
filed or pending on Januvary 1, 1997.- Chapter 887, Statutes of 2000, expanded the
population of employee: who-could make use of this presumption to-inclu‘de members of
arson investigating units, members of fire departments involved in fire suppression an

_ prevention, voluntary fire marshals and ﬁreﬁghters of the Military Department.

These Chapters amended Sectlon 32121 of the Labor Code, to state:

(a)_ Th]S secuon apphes to active ﬁreﬁghtmg members,
whether volunteers, partly paid, or fully paid; of all of the
following fire departments: (1) a fire department of a city,
county, -city and .county, or.other public or. municipal
corporation or.political subdivision,(2) a fire department of
the University: of California and the Cahforma State
University, (3) the Department of Forestry and Fire
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Protection, and (4) a county forestry or firefighting
department or unit. This section also applies to peace
officers , as defined in Section’ 830.1, subdivision (a) of
Section 830.2, and subdivisions (a) and’ (b) of Section
830.37, of the Penal Code who are primarily engaged in
. active law enforcement activities.

()  The term “injury,” as-used in this division, includes
cancer, including lenkemia that develops or manifests itself
during a period in which any member described in
subdivision (a) is in thé service of the department or unit, if
the member demonstrates that he or she was exposed, while
in the servicé-of the department or unit, to a kmown
carcinogen as defined by the International Agency for
Research on Cancer, or as defined by the director.

()  The compensation that is awarded for cancer shall
include, full hospital, surgical;:medical treatment, disability i
indemnity, and death benefits, as provided:by this division. ¢
(d) The cancer so developing or manifesting itself in
these cases shall be presumed to arise out of and in the
course of the employment This presumption is dJSputable
and may be controverted by evidence that the primary site
of the cancer has been established and that the carcinogen
to which the member has demonstrated exposuré ‘is not
reasonably linked to the disabling cancer. Unless so
confroverted, “theé appeals board is bourid to' find in-
accordance with the presumption. - This presumption shall
be extended to-a member following termination of service
for a penod of three calendar rnonths for each’ full year of-

¢ircumstarice, commencmg “with the last date dctually

~ worked in the specified capacity. ]
(e) ‘The amendmients to this section etiacted dunng the L)
2099 portion‘of the 1999:2000 Regular Session "shill'be
applied to ¢laims for benefits filed: or pending on or after

© January 4, 1997, inicluding, but not -limited to, claims for-

" beénefits filed on or after that date that have'beén préviously
denied, or that are being appealed following denial.

These Chapters create a new injury heretofore not compensable for arson investigators,
fire prevention or-suppression usiits and fire marshals, extends to them a presumpnon that
shifts the burden of proof to the employer to disprove that the illness was work related,
removes from all classes of covered einployees the requirement to prove that the cancer
was reasonably linked to the workplace carcihogen, places substantial restrictions upon
the employer as to the proof necessary to' defeat the claim by limiting the employer to a
single defense and makes the apphcatmn of the 1aw retroactive.
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The effect of a presumption is that the employee does not have to demonstrate. that the
illness -arose out of and in.the course of his or her employment. The first effect of a
presumption is to encourage the filing of workers’ compensation claims because
otherwise it would be difficult, if not impossible, to demonstrate that a particular illness
arose out of and in the course of one’s employment. The presumption not only works in
the favor of the employee, but works to the detriment of the employer who must now
prove that the illness did not arise out of or in the course of the employee’s employment.

But these chapters go beyond merely extending the presumption and making the
employer’s defense more difficult. They take an element that once had to be proved by
the employee — that the disabling cancer is reasonably related to the carcinogen — and
shift that element so the employer must now show that the disabling cancer is not
reasonably related to the carcinogen. Further, the employer is only allowed to address the
reasonably-related element if the employer.can establish the primary site of the cancer.
The employer must establish both to make use of this defense. And this defense is now
the one and only way to defeat the presumption. .

. The net effect of this legislation is to further encourage the filing of workers’ -

compensation claims for cancer and markedly increase the probability that the claims will

be successful. Thus, the total costs of these claims, from initial presentatlon to ultimate

resolution are reimbursable,

The California State 'Assoeiation of Counties ~ Excess Insurance -Authority (CSAC;ELA)
is a. special district, being a joint powers authority which processes workers’
compensation, claims for member counties. CSAC-EIA does not have full estimates on

~ the costs of this program, but same are substantially in excess of $200 per year.

Similarly, the County of Tehama does not have complete estimates on the cost of

discharging this program, but estimates that the costs for just one case will exceed
$200.00 per year. ‘

B.  LEGISLATIVE HISTORY PRIOR TO 1975

There was no reqmrement prior to 1975 which mandated the inclusion of cancer as a
compensable injury for law .enforcement and firefighters and  the creation of a
presumption in favor of cancer exposure on the job. The passage of Chapter 1568,

Statutes of 1982 added Labor Code §3212.1 creating a presumption of cancer in favor of
firefighters only. A claim was filed with this Commission, See Firefighter’s Cancer
Presumption, SB 90-4081. The matter was resolved with a reimbursement rate of fifty.
per cent. After some minor amendments, the passage of Chapter 1171, Statutes of 1989,

extended the presumption to peace officers. See Cancer Presumption, Peace Officers,

CSM-4416. That matter resolved at the same reimbursement rate.

Now the -passage of Chapter 595, Statutes of 1999, filed on October 10, 1999, mandated
the limitation of the employer's defenses against the presumption to g single defense,
removed the requirement that the employee show the cancer was reasonably related to the
carcinogen and applied this retroactively back to 1997. Then, the passage of Chapter
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887, Statutes of 2000, filed on September 29, 2000, mandated the expansion of the
presumption to arson 1nvest1gators fife prevention or suppression units and fire marshals

C. SPECIFIC STATUTORY: SECTIONS THAT CONTAIN THE MANDATBD
ACTIVITIES

As reldted above; the mandated activities are contained in Labor Code §3212.1. These
sections ditectly relate to the reimbursable provisions of this test claim.

D. - COSTESTIMATES

The CSAC EIA is a spec1a1 district, being a joint powers ‘authority which processes
workets’ compensation claims for member counties. CSAC-EIA does. not hdve full
estimates on the costs of this program, but same are substantially in excess of $200 per
yedr. Similarly, the County of Tehama does not have complete estimates on the' cost of
discharging this program, but estlmates that the costs for ‘just one case will exceed
$200 00 per year.

E. ’ REIMBURSABLE COSTS MANDATED BY THE STATE

The costs 1ncu1'red by CSAC-EIA and the County of Tehama as a result of the statute on
which this test claim is based are all reimbursable costs as such costs are “costs mandated
by the State” under Articié XIII B (6) of the California Constitution, and Government
Code §17500 et seq. of the Goveriiment Code. Section 17514 of the Government. Code
defines “costs mandated by the state”, and speclﬁes the’ followmg three requirements:

1. There are mcreased costs which a 1oca1 agency is requn'ed to mcur aﬁer July 1,
- 1980.” '

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975

3. The costs are the result of “a new program or highet level of service of an existing
program within the meaning of Section 6 of Artlele XIIB of the California-
Constltutlon '

All three of the above requirements for ﬁndmg costs mandated by the State are met as
described prevmusly hereird. :

F. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by th.xs statute clearly meets both tests that the Supreme Court in the
Courity of Los Angéles v. State of California -(1987) created for determining what
constitutes -4 reimbursable. state mandated local program. Thos€ two tests, which the
Comszsxon on State- Mandates rehes uponi-to determine if a- rexmbursable mandate
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exists, are the “umque to government” and the “carry out a state pohcy“ tests. Their
apphcatlon to this test claim is discussed below.

Mandate Is Unigue to Local Government

Only local government employs law enforcement and firefighters. Thus, this
requirement is unique to government. :

Mandate Carries Qut a State Policy

From the legisiation, it is clear that the Legislature wishes to expand
compensability for injury for those who, through employment as law enforcement
officers or firefighters, place themselves at higher risk of such injury for the
protection of the public. Additionally, this legislation is to encourage individuals
to pursue careers with law enforcement and firefighting, which pose hazards to
those so employed not found in other career paths.

"In summary, the statute mandates that CSAC-EIA and the County of Tehama beérl the

burden of proof to show-that injury due to cancer was not reasonably related to the
carcinogen to which the employee was exposed. CSAC-EIA and the County of Tehama
believe that the strengthening of the presumption for on the job exposure to carcinogens
satisfies the constitutional requirements for a mandate. -

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers speciﬁed in Government Code §17556 which could serve to

- bar recovery of “costs mandated by the State”, as defined in Government Code §17556.

None of the seven disclaimers apply to this test claim:

1.

The claim is submitted by a local agency or school district which requests
legislative authority for that local -agency or school district to implement the
Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.

The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts. -

The statute or executive order implemented a federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law or
regulation.

The lecal agency or school district has the authority to levy service charges, fees

or assessments sufficient to pay for the mandated program or increased level of
service.
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5. The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs-to the local agencies or schoo)
districts, or includes additional revenue that was specifically intended to fund the
costs of the State mandate in an amount sufficient to fund the cost of the State
mandate.

6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to thé test clalrn herem stated by
CSAC-FIA and the County of Tehama. :

CONCLUSION

The enactmeint of Chapter 595, Statutes of 1999 and Chapter 887, Statutes of 2000
imposed a néw state mandated program and cost on CSAC-EIA and the County of
Tehama by establishing a presumption that could only be rebutted by a showing that the
primary site for the cancer was established and the carcinogen to which the employee-was

_exposed was not reasonably linked to that cancer. The mandated program meets all of
the criteria and tests for the Commission on State Mandates to find a reimbursable state
‘mandated program. None of the so-called disclaimers or other statutory or constitutional
provisions that would relieve the State from its constitutional obligation to prov1de
réimbursement have any application to this claim.

G.- CLAIM REQUIREMENTS

The following elements of this test claim are prowded pursuant to Sectxon 1183, Title 2,
of the California Code of Regulations:

Exhibit 1: Chapter 595, Statutes of 1999
Exhibit 2: Chapter 887, Statutes of 2000
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in:this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true. -

Executed this ﬂshday of June, 2002, at Sacramento, California, by:

Gina C. Dean.
Management Analyst
CSAC Excess Insurance Authority
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CLAIM CERTIFI_CATION‘-

The foregoing facts are known to me personally ‘and if so required, I could and would
testify to the statements made herein. I déclare under penalty of perjury under the laws of
the State of California that the statements made in this doctment are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true,

Executed this 2.5 day of June, 2002, at Red Bluff, California, by:

County Administrative Officer
‘County of Tehama
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DECLARATION OF GINA C. DEAN

I, Gina C. Dean, make the following declaration under oath:

I am a management Analyst for CSAC Excess Insurance Authority. As part of my duties,
[ am responsible for the complete and timely recovery of costs mandated by the State.

I declare that I have examined the CSAC-EIA’S State mandated duties and resulting
costs, in 1mplementmg the subject law, and find that such costs are, in my opinion, “costs’
mandated by the State”, as defined.i in Government Code, ‘Section 17514:

“ *Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as.a result of any statute enacted on or
after January:1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or hlgher level of service of an
existing program within the meaning of Section 6 of Arhcle
XIII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so.required, I could and would
testify to the statements made herein. -

I declare under: penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or behef and as to those matters, I believe them to be true.

Executed this °25r-m day of June, 2002 at Sacramento, California.

Gina C Dean
Management Analyst
CSAC Excess Insurance Authority
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DECLARATION OF RICHARD ROBINSON

I, Richard Robinson, make the_ following declaration under oath:

I am the County Administrative Officer for the County of Tehama. As part of my duties,
I am responsible for the complete and timely recovery of costs mandated by the State.

I declare that I have examiiried the County’s State mandated duties and resultmg costs, in
imiplementing the subject law, and find that such costs are, in my opirion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ ‘Costs mandsted by the State’ means any increased costs
which a local 3 agency or school district is required to incur
after July 1, 1980, as a result of any statuté enacted on or
after Jamuiary 1, 1975, or any executive order implementing
any statute enacted ori or after Januvary 1, 1975, which
mandates a new program or higher levél of service of an
existing program within theé méaniag of Section 6 of Article
XIII B of the California Constitution.™

I am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare undet penalty of perjury under the laws of the State of California that the
foregoing is triie and-correct of my- own lcnowledge except asito the miatters which are
stated upon information or belief, ahd &8 to those matters, I believe them to be true.

Executed this 2.5 d'ay of June, 2002 at Red Bluﬁ‘, California.

Rlchard Robmson ‘
County Administrative Officer
County of Teharha
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Aszsembly Bill No. 539

CHAPTER 595

An act to amend Section 32121 of the Labor Code, relating to
workers’ compensation,

[Approved by Governor October §, 1699, Filed
with Secretary of State October 10, 1999.)

. LEGISLATIVE COUNSEL'S DIGEST

AB 539, Papan. Workers’ compensation: cancer: firefighters and
peace officers.-

Existing workers’ compensation law provides that in the case of
active firefighting members of certain state and  local fire
departments and in the case of certain peace officers, & compensable
injury includes cancer that develops or manifests itself during the
perod while the firefighter or peace officer demonstrates that he or
she was exposed, while in the service of the public agency, to a known
carcinogen, as defined, and that the cercinogen- is reasonably linked
to the disabling cancer. Existing law establishes a presumption that
the cancer in these cases is presumed to arise out of and in the course
of employment, unless contraverted by other avidence.

This bill would delete the requirement for the affected firefighter
or peace officer to demonstrate that the carcinogen is reasonably
linked to the disabling cancer. The bill instead would provide that the
presumption may only be controverted by evidence that the primary
site of the cancer has been established and that the carcinogen to
which the member has demonstrated exposure is not reasonebly
linked to the disabling cemcer. This bill would also define cancer to
in¢lude leukemian for these purposes. These changes would apply to
claims for benefits filed or pending on or afier January 1, 1997.

The people of the State of California do enact as follows:

SECTION 1. Sectiomn 3212.1 of the Labor Code is amended to
read: :

3212.1. (a) This section applies to active firefighting members,
whether volunteers, partly paid, or fully paid, of all of the following
fire departments: (1) & fire departmemt of a city, county, city and
county, district, or other public or mumicipal corporation or political
subdivision, (2) a fire department of the University of California and
the California State University, (3) the Department of Forestry and
Fire Protection, and (4) a county forestry or firefighting departiment
or unit. This section also applies to peace officers, as defined in
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Section 830.]1 and subdivision (g) of Section 830.2 of the Penal Code,
who mpnmﬂrdyengagedmacnvelawenfmementacmnes

(b) The term *“injury,” as used in this division, includes camcer,
mcludmg leukemin, that develops or manifests itself (hmng . penud
in which eny membar described in subdivision (a) is in the service
of the department or umit, if the member demonstrates that he or she
was oxposed, while in the service of the department or umit, to &
Iknown carcinogen a8 defined by the International Agency for
stearchunCancer.orasdeﬁnedbythe director.

(c) The compensation that is ewarded for cancer shell include full
hospital, surgical, medical treatment, disability indemmity, end death
benefits, as provided by this division.

(d) The cancer so developing or manifesting itself in these ocases
ghall be presumed to arise out of and in the course of the employment.
This presumption is dispumeble and may be controveried by evidence
that the primary site of the cancer has been estsblished and that the
carcinogen to which the member has demonstrated exposure is mnot
reasonably linked to the disabling cancer. Umnless so controverted, the
appeals board is bound to find in accordance with the presumption.
This presumption shall be extendsd to & member following
termination of service for a period of three calendar months for each
full year of the raqumlte service, but not to exceed 60 months in any
circumsunce, commencing with the last date. actually worked in the
specified capacity.

(e) The amendments to this section epacted during the 1999-2000
Regular Session shall be applied to claims for benefits filed or pending
on or after Japuary 1, 1997, including, but not limited to, claims for
benefits filed on or after that date that have previously been demisd,
or that are being appealed following denial,
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Senate Bl No. 1820

CHAPTER 887

An nact o amend Section 3212.1 of the Labor Code, relating to
workers' compensation.

[Approved by Governor September 28, 2000, Filed
with Searstery of Stats September 29, 200¢.]

LEGISLATIVE COUNSEL'S DIGEST

SB 1820, Buzten. Workers' cumpemahon caricer: peace oﬂicem
and safety officers.

Existing workers’ compensation law prov'lclas that ‘in the ocase- of :
active firefighting members of certein state “and local fire
departments and in the case of certain peace ofﬁcers, a’ compensabls
injury includes cancer that develops or manifests iteélf ' during the
poriod while the ﬁmﬁ,ghtar or peace aofficer dﬂmunstratas ‘that" he of
she was exposed, while in the service of the pubhc egensy, to & known
carcinogen, 8s defined, and thet the carcinogen is reasonably linked
to the disabling cancer Exiging law establishés ‘a pmmnnp‘aon thiat
the cancer in these cases is presumed.to arise out of gnd iri'the courss
of employment, unless the presumption is cunn'ov'éﬁ:ed by evidence-
that the primary site of the cancer has been “ésiablisied end that the
carcinogen. to which the member has demonstrated exposurd’ i not
reasonably linked to the disabling cancer,

This bill would extend the epplication of these ‘provisions to
additional categories of peace officers, as specified.

The people of the State of California do enact as follows:

SECTION I. Section 3212.1 of the Labor Code is smended to
read: :

3212.1. (a) This soction applies to s&ctive firefighting members,
whether volunteers, partly paid, or fully paid, of all of the foliowing
fire departments: (1) a fire department of a city, county, city &ud
county, district, or other public or municipal corporation or political
subdivigion, (2) 8 firs depertment of the University of California and
the California State University,. (3) the Department of Forestry "and
Fire Protection, and (4) a county forestry or firefighting dapamnant
or unit. Thid section also applies to peace officery, as_defined
Soction 830.1, subdmmon (n of.Se
iR TR :

(b) The term “mjm'y" a8 used in this division, includes cancer,
inciuding leukemia, .that develops or manifests itself dlmng 8 period
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in which any member described in subdivision (a) is in the service
of the department or umit, if the member domeonstrates that he or she
wad oxposed, while in the sarvics of the dopartment or umit, to a
lmown carcinogen as dofined by tho International Agemcy for
Research on Cencer, orasdoﬁnedbyt.‘nndmctor.

(c) The compensation that is awardsd for cencor shell include full
hospital, surgical, medical treatment, digability indsmnity, end death
benefits, es provided by this division.

{d) The cancer so duvalopmg or menifosting itsolf in thésc cases
shefl be presumed to arse out of and in the course of the smployment
Tinspmsmpnanm digputable and may be controverted by ovidemcs
that the primary sitc of the cancer has been established and that the
carcinogen to which the member hes demonstrated cxposure is not
reasonably linksd to the disebling cancer. Unloas so. contraverted, tha
appeals board is bound to find in accordamce with the prosumpnnn
This presumption shell be extonded 1o g | member following .
termination of Bervice for & pcnod of three calundm- momhs for sach
full year of tho Tequisits service, but mot to cxcoed 60 mopths in eny
circumstance, commoncing with the Jest date. acma.lly wotked in the
specified capacity. -

() The amemdmonts to this ssction  onacted du:mg the 1999
portion of the. 19992000 Regular Segsion shall bo applisd to cleims for
bemefits filod or pending on or after Jemuary, 1 1997 mc.hxdmg, but

not limited to, clmmsforbennﬁmﬁlcdunnraﬁetthm date that have . .

previously boen deniod, or that are boing appoaled following dumn].
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x ' DEPARTMENT OF ‘ GRrRAY DAVIS, SOVERNOR
°°“L:mnﬂ"FI N AN B E 915 | STREET B BACRAMENTO DA B 95814-37D6 B WwWW.DOF.0A.GOY

August 6, 2002 RECEIVED :

Ms. Paula Higashl

Executive Director - -, )d o AUS 0 i 2002
Commlsswn on State Mandates , COMN“SSION ON
S ok _ STATE MANDATES

Dear Ms. Higashi:

As requested in your letter of July 5, 2002, the Department of Finance has reviewed the test
claim submitted by the California State Association of Counties - Excess Insurance Authority
(CSAC-EIA) and the County of Tehama (both hereafter refereed to as claimant) asking the

‘ Commission to determine whether specified costs incurred under Chapter No. 585, Statutes of

) 1999, (AB 539, Papan) and Chapter Ne. 887, Statutes of 2000, (SB 1820, Burton) are .
reimbursable state mandated costs (Claim No. CSM-01-TC-19 "Cancer Presumptlon for Law
Enforcement and Firefighters"). Commencing with page 2, of the test claim, claimant has
identified the following new duty, which it asserts is a reimbursable state mandate:

« Increases in workers' compensation claims for firefighters.

. As the result of our review, we have concluded that the statute may have resulted a new state
mandated program and cost on the claimant by expanding the presumption that cancer
occurring during the employee’s service period arose out of or in the course of employment. |If
the Commission reaches the same conclusion at its hearing on the matter, the nature and
extent of the specific activities required can be addressed in the parameters and guidelines
which will then have to be developed for the program. '

As required by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your July 5, 2002 Ietter have
been prowded with copies of this Ietter via either United States Mail or, |n the case of other state
agencies, Interagency Mail Service: :

If you have any questions regarding this letter, please contact Jennifer Oshorn, Principal
Program Budget Analyst or Keith Gmeinder, state mandates claims coordinator for the
Department of Finance, at (916) 445-8913.

Sincerely,

Lo awi

8. Calvin Smith
Program Budget Manager

Attachment$
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: Attachment A

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO CSM—D1-TC-19

1. | am Suirrently smployed by the State of California, Department of Finance (Financs), am
famllrer,WIth the dutres of Finance, and am authorized to make this decleretron oh behalf
of Fln' '

"n.\zfar\'::":"'-r;f S

2, We concur that the Chapter No. 595, Statutes of 1999, (AB 539, Papan) and Chapter
No. 887, Statutes of 2000 (SB 1820, Burton) sections relevant to this claim are ‘
. accurately quoted in the test claim submmed by claimants and, therefore we do not
restate them inthis declaretron ‘
| certify uider penalty of perjury that the fecte set forth in the foregomg are'true and correct of
my own'Kridiwledge except ag'to the matters thersin stated as Informatron or belief and, asto - i
those matters, | belreve them to be true.’

o

Lugudd & Sooo- Dafs Wb, °

at Sacramento, CA : U Jennlper Osbomn
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PROOF OF SERVICE

Test Clairﬁi Name:
Test Claim Number: CSM-01-TC-19

l, the undersrgned declare as follows

' Cancer- Presumptlon for Law Enforcement and Flref ghters

| am employed-in theCounty of Sacramento, State of California, | am 18 years of ags or oldar
and not a party to the WIthm entitled cause; my-business address is 915 L Street, 8-Floor,

Sacramento, CA 95814,

On August 6, 2002, | served the attached recommendation of the Department of Finance in-said
cause, by facsimile to the Commission on State Mandates and by placing a true copy:thereof. -
(1) to claimants and nonstate agencies encloséd in a sealed envelope with postage thereon fully -
prepaid in the United States Mail at Sacramento, California; and (2) o state agencies in the
normal pickup location at 915 L Street, 8th Floor, for Interagency Mail Service, addressed as -

follows

A-16

Ms. PaulaHigashi, Executive Dlrector
Commission on State Mandates .

880 Ninth Sireet, Suite 300 -
Sacramento, CA 85814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
825 L Street, Suite. 1000
Sacramento, CA 95814

Carol Berg

Education Mandated Cost Network
1121 L Street, Suite 1080
Sacramento, CA 95814

Allan Burdick

. Maximus

-4320 Auburn Blvd, Suite 2000
Sacramento, CA 95841

Gina Dean, Management Analyst
California State Association of Counties
1100 K Street

Sacramento, CA-95814

B-8

State Controller's Office -
-Division of Accounting &:Reporting .
Attention: William Ashby

3301 C Street, Room 500
- Sacramento, CA 85816

. California State Association of Counties-
.-Excess Insurance Authority

3017 Gold Canal Drive, Suite 300
Rancho Cordova, CA 95670

Executive Directar

- California Peace Officers' Assomatlon

1455 Response Road, Suite-190
Sacramento, CA 95815

Glenn Haas, Bureau Chief

State Controller's.Office

Division of Assounting and Reportlng
3301 C Street, Sulte 500
Sacramento CA 95816

--'Leonard Kaye; Esq. :
County of Los Angeles
Auditor-Controller's Office
500 West Temple Street, Room 603
Los Angeles, CA 90012
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Director _
Department of industrial Reiations
455 Goiden Gate Avenle

San Francisco, CA 94102

Leslie McGill

California Peace Officers' Association = -

1455 Response Road, Suite 190 -
Sacramento, CA 95815

Mark Sigman, Accountant
Riverside County Sheriff's Offi ice
4095 Lemon Street:
P.O. Box'512+ :

Riverside, CA 92502

Steve Smith, CEQ

Mandated Cost Systems, Inc.

11130 Sun Center Drive, Suite'100°
Rancho Cordova, CA 95670 .

B-08
_ Jim Spano

State Controller's Office:
Division of Audits
300 Capitol Mall, Suite 518
Sacramento, CA 95814

David Welihouse

David Wellhouse and Associates, Inc.
9175 Kisfar Blvd, Suite 121
Sacramenio, CA 95826

James Wright
Assistant Deputy Director

Department of Forestry and Fire Protectian e

1416 9 Street; Room 1646-9 - -
Sacramento, CA 95814

I deciare under penalty of perjury under the Iaws of the State of California that the foregoing is

Exscutive Director

California Stats Firefighters' Assoclatlon
2701 K Strest, Suite 201 :
Sacramento, CA 95816

Paul Minney -~

Spector; Middleton, Young & Mlnney, LLP
7:Park Center Drive: -

Sacramento, CA 95825

" Kéith-B. Petersen, President
" Six Ten & Associates

5252 Balboa Avenue; Suite 807
Sand Diego; CA 92117

Barbara Redding

*.County of San Bernardino
© Office of the AudntorlController—_R_ecorder

222 West Hospitality Lane’
San Bemardino, CA 82415-0018

.Richard Robinson

County Administrative Officer
County of Tehama
County Clerk's Office

- P.O. Box 250
" Red Bluff, CA 86080

_Stave Shields

Shields Consulting Group, Inc.
1536 36th Strest _
Sacramento, CA 95816

true and correct, and that thls declaratmn was. executed on August 6, 2002 at Sacramento

California.

D

Mary Latorr'g/ 7T
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STATE OF CALIFORNIA

EXHIBIT C

Gray Davis, Governor -

DEPARTMENT OF INDUSTRIAL RELATIONS
DIVISION OF WORKERS' COMPENSATION
4565 Golden Gate Avenus, 9™ Floor

San Franclsco, California. 84102

Telephone: (415) 703-4800

Facsimile: {415) 703-4720

August 7, 2002

Paula Higashi

Executive Director,

Commission on State Mandates
980 Ninth Street; Suite 300 .
Sacramento, California. 95814

MAILING ADDRESS:
P. O, Box 420603
San Fraricisco, CA 94142-0603

RECEED
AUG ﬂ 8 2002

COMMI 0
T TE ﬂfmoﬁ%\}g

} Re: | Cancer Presumption for Law Enforcement and Flreﬁghters 01-TC 19

Hepatitis and Blood-Borne lliness Presumptlon for Law Enforcement

and Firefighters, 01-TC-20

| 'Tuberculos:s Presumptlon for Firefi ghters Jail Guards, and

_ Correctlonal Officers, 01-TC-23

s Menmgltls Presumptlon for Law Enforcement and Flref' ghters, 01-TC-24

Lower Back Injury Presumptlon for Law Enforcement 01-TC-25

Dear Ms. H|gash|

Pursuant to T|tle 2, California Code of Regulatlons (*C.C.R.") section 1183 02, The .
following is the consolidated response by the Department of Industrial Relations, Division
of Workers' Compensation (“DWC" or "Agency”), to the above-named test claims, -This
response is consolidated because the Agency 8 comments to the key issues are identical

for all five clalms

Article XIlI B, section 6 of the California Censtltutlon (“Section 6") provides in pertment :
part that-whenever the Legislature or any state agency mandates a new program of.:
higher level-of service on any.docal govemment the state shall provide a subvention of
funds.to reimburse the' Iecal government for the costs of such program or. increased

Ievel;of service.

Pursuant: to Govemment Code § 17553 and 2CLC.R. § 1183:02, the Cahfornla State :
Association, of Counties — Excess Insurance Authorlty (“CSAC?) and the County of.
Tehama, have filed test claims asserting that the followmg statutes; which establish
rebuttable presumptions of compensat;on for specific injuries suffered by law-




Paula Higashi
August 7, 2002
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enforcement officers and firefighters, create reimbursable state mandates under o .
Section 6: .

1. Labor Code 3212.1 (Cancer Prasumption for Law Enforcement and Firefighters)
2. L.abor Code 3212.6 (Tuberculosis Presumption for Firefighters, Jail

Guards, and Correctional Officers)
3. Labor. Code 3212.8 (Hepatitis and Blood-Bomne lilness Presumption for

Law Enfofcement and Firefighters)

4. Labor Cade 3212.9 (Meningitis Presumption for Law Enforcement and
Firefighters): "’
5 Labor Code 321 3.2 (Lower Back Injury Presumption for Law Enforoement)

The above- mted statutes are all Legislative enactments. Neither DWC ‘norany division of

the Department of Industrial Relations has promulgated regulations to impleméiit these

statutes. . In this regard, the California Constitution confers “plenary power” to the .
Legislature to develop California’s Workers' compensation laws: Aricle X1V, section 4 of S
the Constitution provides in pertinent part (emphasis added):

The Legistature is hereby expressly vested with plenary pewer,-unlimited
by any provision of this Constitution, to create, and enforce a complete
system of workers' compensation, by appfopriate legislation;’ and in that
behalf to create and enforce a liability on the part of any or all persons to
compensate any or all of their workers for injury or disability, and their
dependents for death“iricurred or sustained by the said workérs‘in the
course of thelr employment |rrespect|ve of the fault of any party

DWC'’s position is that the Labor Code presumptions do not impose a new program or

higher level of service within an existing program upon local entities within the meaning of

Section 6. The statutes at issue are evidentiary burdens of proof affecting the entitiement

of a defined classification of employees to workers’ compensation benefits for specific .
injuries. increased costs for local governmients associated with the payment workers
compensatton benefts should not be con3|dered rermbursabie mandates

1. The Presumptions Do Not Create “‘New Programs" Requiring Reimbursement.

Local governments are not entitled to reimbursemerit for all increased costs mandated

by state law. - instead, they are only entitied to recover costs: resultlng from & new"

program’or an incréédsed level of service of an e)dstlng program imposed-on them by -

the State. Governmient Codé § 17514; Lucia Mar Unified School Dist. v Honig (1988)

44 Cai.3d 830, 835. The terms “new program" or “increased costs” are defined using

“the commonly understood meanings of the term[s]—-programs that carry out the

governmental function of prowdmg services to-the pubiic, or 'laws which, to lmplement

state policy, impose ‘Unique requtrements on local governiments and do not apply

generally to &ll résidents and éntities in-the state.” Coun of Los An eles v, State of -* .
California (1987) 43°Cal.3d 46; 56. - : -
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The statutes at issue, Labor Code §§ 3212.1 (cancer) 3212, 6 (tuberculoms) 3212.8
(hepatitis), 3212.9 (meningitis), and 3213.2 (lower. back) all establish “presumptions. of
industrial causation” for the specific injury set forth in the respectlve statute.- Assuming an
injured worker meets the threshold requ:rements (generally, the injury or onset of the
disease must-occur; while employed in the defined occupation group), the burden:of proef
in any subsequently itigated-case:is shifted to-the employer who must provide: -
controverting evidence in order to defeat the claim." The purpose of these presumptions
“is to provide additional compensat:on benefits to certain public employees who provide
vital and hazardous services by easing the burden of proof of industrial causation.” Zipton

v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 887 (emphasis
added) They "are areflection of public-policy, ... implemented by shifting the burden of
proof in an industrial injury case.™ id., at-988, n. 4

As indicated above, the presumptions are not irrefutable; local governments are not
mandated by these statutes to accept all workers’ compensatlon claims falling within the

ambit of the applicable presumption. They have-the option to rebut -any-claim before the
Workers' Compensation Appeals Board by presentlng a preponderance of evidence
showing the non-existence of industrial causation.? Reeves v. Workers' Comnensatnon
Appeals Board (2000} 80 Cal. App 4th 22, 30, 95 Cal. Rptr 2d 74.

Appellate cases have found that state statues mandatmg a higher level of compensatlon to
local govemment employees, such.as workers' compensation benefits, are not “new -

. programs' whose costs would be subject to reimbursement under:Section 6. In County.of
Los Angeles, supra, 43 Cal 3d 46, the Supreme Court-decided that Iocal governments
were not: entltled to relmbursement for.costs incurred in, complying with legnslatlon
increasing workers' compensatlon benef t. payments. According to the court, “programs”
were reimbursable under Section 6 only if they were "programs that carry out the
governmental function of providing services to the public, or laws which, to implement a
state policy, impoese.unigue requirements on.local governments and do not apply generally
to all residents and entities in the state." |d. at p. 56. The court found that Section 6 "has
no application to, and the State need not provide subvention for, the costs incurred by local
agencies in providing to.their employees the same increase in'workers' compensation
benefits that employees of private individuals or organizations receive." |d. at p. 57- 58.

' For example under Labor Code § 3212 1 (cancer) the presumptlon may be controverted by evmdsnce
that the primary site of the cancer has béen established and that the carctnogen to which the member has
demonstrated exposure is not reasonably Ilnked to the disabling cancer.”

L abér Codé §73202:5 provudes that partles regardléss of the libefal construction of workers’ compensatlon
laws towards exténding benefits to Injureéd workers, must meet their evidentiary burden of proof by a
preponderance:of the evidence:::According to the statute, preponderance of the evidence means “such

evidence as, when welghed w!th that opposed to it, has more convincing force and the greater probability of
truth.”
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Similarly, in City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th .
1180, the Court of Appeal held that a statute entitling the survivors of local safety officers

killed in the line of duty to death benefits under both the Public Employees' Retirerment

System and the workers' compensatron laws was not a state mandate requiring

reimbursement. The court first found that the statute; which specrﬁcally removed an

exemption from recelvrng workers' compensation’ death benéfits, did not constitute a

mandated new program or higher level of sefvice. According to the court, the hngher cost

of compensating its employees could not be considéered a reqmrement to pravide a new

program or higher level of service to the public (emphaszs added):

Increasing the cost of provrdrng services cannot be equated with requiring
an increased level of sérvice undér a section 6- analysrs A ‘higher cost to

- the local government for compensating its employees is not the same as a -
higher cost of providing services fo the: pub!rc [Gitation.])*

Id. at 1196. See also City of Sacramento v. State of Calgfoml a(1990) 50 Cal.3d51 ’
(Statute extendmg mandatory unemployment i msurance ‘coverage to local government

employees, an-increase in the cost of providing. service,was not a "new program" or -
“hrgher level' of semce and- |mposed no "unique" obllgatlon on'local govemments)

The State does not have a responS|b|||ty to provide waorkers' compensatlon benefits'ta
employees of local govermments, regardless of the employees’ duties or job titles. Such
responsibility lies solely with the local government ‘who must elther obtain workers'
compensation insurance from insurer authorized to write such inSiirahce in the State of -
California‘(such as the-State Compensation Insurance Fund); or become self—lnsured See
Insurance’ Code § 11870; Labor Code- § 3700: - In:this regard, the Labor'‘Code " - -
presumptions do-not create “new programs" or Shlﬁ a financial burden from the State to
local governments, because local governments by statute have been and are solely liable
for prowdlng workers compensatlon benef ts. :

2. The Prowsxon of Worker's Compensatlon Benef ts Are Not Unlque to Local
Government )

A. . The Presumptlons Do Not Create a New Injuries That Were Not -
Qtherwise Compensable .

The presumptions of causation created by Labor Code §§ 3212.1, 3212.6, 3212.8, 3212.9,
and 3212.2 do not create new workers' compensation benefits (elther indemnity or
medical), but instead shifts the burden of proof in cases involving the specrr” ic injuries and
' occupatrons from the injured workef to the local govemment . C

CSAC's and the County of Tehama s suggestron that the presumptions create a “New
injury heretofore not compenseble" is inaccurate. Regardiess of the existence of the
presumptlons all of the injuries defined in the statutes, if arising out of employment or in .
the course of employment, are compénsable under the ‘workers’ ¢ofiipensétion laws and
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require_ local governments (or private employers, for that matter) to pay benefits, whether -
medical or indemnity. For example, a hepatitis infection contracted in the course of
employment by a law enforcement officer-is a compensable injury under the workers'
compensation laws, regardless of Labor Code § 3212:8's presumption. City of Fresnov..
Workers' Compensation Appeals Board (1992) 57 Cal.Comp.Cases 375 (writ denied); see
also City of Santa Cruz v. Workers' Compensation Appeals Board (1980) 45
Cal.Comp.Cases 315 (writ denied) (meningitis infection contracted by police officer-a
compensable injury).® There is nothing about.the injuries subject to the presumptions, or
the workers' compensation benefits that must be provided as a result of the injuries, that is-
“unique” to local government such that reimbursement is required under Section 6.

B. The Presumptions Are incidental To The Coét Of Providing
Workers' Compensation Benefits.

The requirement that local governments pay workers' compensation benefits is not unique

to local governments and therefore does not constitute a reimbursable state mandate.

Statutes that-establish such benefits are laws of general application that apply to both

private-and public employers alike.* As expressly stated by the Supreme Court in County
of Los Angele 43 Cal. 3d at 58.(emphasis added) -

Workers compensatlon is-not a program admlmstered by local agencies
to provide service to the public. Although local agencies must provide
benefits to their employees either through insurance or direct payment,
they are indistinguishable in this respect from private employers. In no
sense can employers, public or private; -be considered to - be
administrators of a program of workers' compensation or to be providing
services incidental to administration of: the: program.- Workers'
compensation is administered by. the state -through the Division of
Industrial Accidents and the Workers' Compensation Appeals Board. (See
Lab. Code, §3201 et seq.) Therefore, although the state requires that
employers provide workers' compensation for nonexempt categories of
employees, increases in the cost of providing this employee benefit are-
not subject to reimbursement as state-mandated programs or higher
levels of service within the meaning of section 6.

As noted above, the Constitution grants the Legislature “plenary power" to establish a
system of workers’ compensatlon The ablllty of the Legisiature to address medlcal

’ Ses also Labor Code § 3208.05, which prowdes that "injury” includes a reactlon to or a side effect ansmg
from health care provided by an employer to a health care worker, if such health care is intended to

prevent the development or manifestation any bloodboma-disease. ilness, or syndrome, Including
hepatitls.

_ * For axample, Labor Code § 4600 provides that an employer must provide medical treatment that is
reasonably required io cure or relleve the effects of an occupational injury. See also Labor Code § 4635,

et seq. {vocational rghabliitation); Labor Code § 4650, et seq. (disabllity-payments); Labor Code § 4700 et
seq. (death benefits),
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- doubts over the compensability.of specific injuries and preexisting diseases by means .
of statutory presumptions in-favor of injured employees is well established. San
Francisco v. Workers' Compensation Appeals Board (1978) 22 Cal.3d 103, 116-117
(addressing the validity of Labor Code-§ 3212.5, which created -a presumption of
compensability for heart trouble and. pneumonia suffered by peace officers). The -
creation of presumptions of compensability for-a specific class of employees. as applied
to workers'-compensation.laws, laws of general application, are beyond the scope of
programs or services torthe:public that Section:6-seeks to address. Although the

presumptions may increase of the cost: of provtdlng benet‘ ts, they do not tmpose a
reimbursable mandate. -

3. Assuming The Presumptions Are Reimbursabie Mandates The Actual “"Cost” Of The
Presumptions Must Be Determined. '

Essentially, CSAC and the: County of Tehama assert that the statutory presumptions
will force them: to.incur higher.costs on the administration of workers' compensation
claims for specific-injuries suffered by firefighters and law enforcement officers. Under
Section 6, local:governments are not entitled to reimbursement for all increased casts-
mandated by state law, but only those costs resulfing from a new program or an -
increased level of service imposed upon them by the state. Lucia Mar Unified School
Dist. v. Honig:(1988) 44 Cal.3d:830, 835. Forthis purpose, "costs” mean- actual:costs
incurred. Coun of Sonoma A Commrssmn on State Mandates (2000) 84 Cal App 4th
1264, 1285. o

It will be difﬁcult— to ascertain ﬁxed, actual costs in the statutory presumptions found in
Labor Code §§ 3212.1,/3212.6, 3212.8, 3212.9, and 3212.2. Unlike thetangible cost of
updated fire.equipment (see Carme! Valley Fire Protection Dist. v. State of California
(1987) 190 Cal.App.3d 521) the “cost’ of a presumption may vary widely depending on

how a local government decides to administers its claims. Certainly, with any number of

warkers' compensation claims filed; a proportion.will be readily accepted by an employer i
as valid. -Likewise,:a proportion will be denied and litigated. As fo these claims,a statutory
presumption-will have no material affect.’ -However, it is. assumed that the claims in the

middle, where it cannot be-said with-a:measure of assurance that the claim is valid, is

where a presumption will have its greatest.influence-over whether the claim is ultimately
accepted.

CSAC and the County of Tehama did not provide a basis for their estimation that the .
legislatively-imposed presumptions will cost at ieast $200.00 per claim. It is hoped that as

5 In litigated claims, the ctalms administer will bear tha burden of proof This will ikely resuit inan Increase
of litigation expenses in.order to produce the requisite preponderance of svidence necessary to defend
against the claim. CSEA and the County of Tehama offer na costs estimates of this avidenttary shifting.
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the record develops further in these test cIalms the Commlssuon will require a reasonable
estimation as to the “cost” of statutory presumptions.®

Based on the foregoing, the Division of Workers' Compensation does not find the . ,
presumptions set forth in Labor Code §§ 3232.1 (cancer), 3212.6 (tuberculosis), 3212.8
(hepatitis), 3212.9 (meningitis), and 3212.2 (lower back), to be reimbursable state
mandates under Article XIlI B, section 6 of the California Constitution.

| am an Industrial Relations Counsel with the Department of Industrial: Relations, Division of
Workers' Compensation. | declare under penalty of perjury that the foregoing response is
true and. correct of my own knowledge; except as to matters that are stated.in lt on my
information and bellef and-as to. those matters | belleve it to-be-true. :

Dated: B} /OQ\

Ge P. Pansotto
In ustnal Relations Counsel
Telephona: (415)703-4600 -
Fax: (415)703-4720

& Other costs considerat:ons shouid be considerad For example. would warkers" compensatlon bansfits

provided for Injuries defined under the Labor Code sectlons at Issue offset other payments siich as state
: dlsability and/or retirament benefits,
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Appendix — L.abor Code Statutes

1,

t

Labor Code 3212.1
Cancer Presumption for Law Enforcement and Firefighters

{a) This' section applies to active firefighting members, whether
volunteers, partly paid, or fully paid, of all of the following fire-departments:

(1) a fire department of a city, county, city and county, district, or other

public- or municipal - corporation or poiitical subdivision, (2) a fire
department of the: University of- California and: the California State:
University; «(3) the Department of Forestry and Fire-Protection, and (4) a
county forestry or firefighting departmérit or unit. This section also applies-
to peace officers, as defined in Section 830.1, subdivision (a) of Section
830.2, and subdivisions (a) and (b) of Section 830.37, of the Penal Code,

who are primarily engaged in-active law enforcement activities.

(b) The term-"injury," as used in this division, includes cancer, including
leukemia, that develops or manifests itself durmg a period in which any
member described in Subdivisiori (a) is in the service of the department or
unit, if the'member‘demonstrates that he or she was exposed, while in the
service ofthe departmsit or unit, to a known carcinogen as defined by the

International Agency for Research on Cancer, or as defined by the
director.

(c) The compensation that is awarded for cancer shall include full hospital,
surgical, medical treatment, disabiiity indemnity, and death benefits, as
provided by this division.

(d) The cancer so developing or manifesting itself in these cases shall be
presumed to arise out of and in the course of the employment. This
presumption’is disputable and may be controverted by evidence that the
primary site of the cancer has been established and that the carcinogen to
which the member has demonstrated exposure is not reasonably linked to
the dlsabhng cancer. Unless so controverted, the appeals board is bound
to.find in accordance with the presumption. This presumption shall be
extended to a member foliowing termination of service for a period of
three calendar months for each full year of the reqUISIte service, but not to
exceed 60 months in any circumstance, commencing W|th the last date
actually worked in the specified capacity.

(e) The amendments to this section enacted during the 1999 portion of
the 1999-2000 Regular Session shall be applied to claims for benefits f!ied
or pending on or after January 1, 1997, including, but not limited to, ciaims

~ for benefits filed on or after that date that have previously been denied, or
" “that afe being appealed following denial.
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2. Labor Code 3212.6 '
Tuberculosis Presumption for Firefi ghters Jall Guards and Correct10na|
Officers

In the case of a member of a pohce department of a city or county, or-a
member of the sheriff's office of .a county, or a member of the California
Highway Patrol, or an inspector or investigator.in a district attorney’s office
of any county -whose principal duties consist of -active law_enforcement
service; or a prison or jail guard or correctional officer who is.employed by
a pubtic agency,. when that person is employed upon a regular, full-time
salary, or in the case of members of fire departments of any city, county,
or district, or. other .public -or municipal corporations or political
subdivisions, when those members.are employed on a regular fully paid.
basis, and in-the case of-active ﬁref ghtlng members of the Department of
Forestry and Fire Protection whose duties require firefighting and first-aid
response services, or. of-any county forestry or firefighting department or
unit, where those. members are employed on a regular fully. paid basis;

excepting those whose principal duties are clerical or otherwise- do not
.clearly fall within the scope of active law enforcement, -firefighting, or
emergency first-aid response service such as stenographers, telephone
operators; and. other officeworkers, the term "injury” includes.tuberculosis
that develops or manifests itself during a pericd while that member is in-
the service of that department. or office. The compensation that is
awarded for- the tuberculosis shall include full hospital, surgical, medical
treatment, :disability mdemnlty, and death benefits as. provsded by the
prowsmns of this leISlOI’l : . :

The tuberculosns S0 developlng or manlfestlng tself shall be presumed to
arise out -of and -in the course .of the employment. This presumption is
disputable and may be controverted by other .evidence, but uniess so
controverted,the appeals board is bound.to find:in accordance with it.
This presumption shall be extended to_a member following .termination of
service for a period of three calendar months for each full year of the
requisite »service, but :not' to exceed 60 months in any circumstance,
commencing with the last date actually worked-in-the spe_ciﬁed ‘capacity. -

A public entity may require applicants - for-- employment -in.. firefighting :

positions who would be entitled to the benefits granted by thls sectlon to
be tested for: mfectlon fortuberculoms Lo
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3.

Labor Code 3212.8

Hepatitis and Blood-Borne lliness Presumption for Law Enforcement and
Firefighters e ‘

(@) In the case of members of a sheriffs office, of police or fire
departments of cities, counties, cities and counties, districts, or other
public’ or munu:lpal corporations or political subdivisions; or individuals
described in Chapter 4.5 (commencing with Section 830) of Title 3 of Part
2 of the'Penal Code, whether those persons are-volunteer; partly paid, or
fully paid; and in the case ofactive Frefghtlng members of . the

- Department of Forestry- and Fire’ Protection, or of any county forestry or

firefighting department or unit, whether voluntary, fully paid, or partiy paid;

excepting those whose'’ principal duties are clefical or otherwise do not
clearly fall within the scope of active law enforcement sennce or- active
firefighting “services, such as stenographers, telephone opéerators, and.
other office workers, the ‘term "injury" as used in this division, includes a
blood-barne infectious disease when any part of the " blood-borne
infectious disease develops or manifests itself during a period whils that
person is in the: service of that office, staff, division, department, or unit.

The compensation that is awarded for a blood-borne infectious disease
shall include, but-“not be limited to, full hospital,” surgical, medical
treatment, disability -indemnity, and death bene’r'ts as prowded by the
workers" compensatlon Iaws of this state '

(b) The blood bome infectious disease so developing or manifesting: ltself
in those .cases shall be prestimed to arisé out of and in thé course of the
employment or service. This presumption is disputable and may be
controverted by other evidence, but unless so controverted, the appeals
board is bound to find in accordance with it. That=presuh1ptior1 shall be

~ extended to a-person covered by subdivision (a) following termination of -

service for a period-of three calendar months for each full year of service,
but not to exceed 60 months in any circumstance, commenc'.lng W|th the
last date actually worked in the specn" ed capacnty e

_ (c) The blood borne infectious diséase so developmg or manifesting 1tself

in those cases $hall in no case be attnbuted te any dlsease existing prior
to that development or mamfestatlen ~

(d) For the purposes of this sectlon "bleod borne infectious dlsease
means a disease caused by exposure to pathogenic microorganisms that
are present in human biood that can cause disease in humans, including
those pathogenic microcrganisms defined as blood-bome pathogens by.
the Department of Industrial Relations.
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4,

Labor Code 3212.9

. Meningitis Présumption for Law Enforcement and Firefighters

in the case of'a member of a police department of a city, county, or c:|ty

" and county, or a member of the sheriff's office of a.county, or a member of

the California .Highway :Patrol, .or. a -county probation -officer, or an

inspector or investigator in a district -attorney’s office of any county whose

principal ‘duties consist of active law enforcement service, when that

person is employed .on a regular, full-time: salary,or in the case. of a

member of a fire department of any city, county, or district, or other public

or municipal corporation or political subdivision, or any county forestry or

firefighting department or unit, when those members are employed on a

regular full-time salary, excepting those:whose principal duties are clerical -
or otherwise do not clearly fall within the scope of active law enforcement:
or firefighting, such as stenographers, telephone operators, and other

officeworkers, the term "injury" includes meningitis that develops or

manifests itself during a period while that person is in the service of that

department, office, or unit. The compensation that is awarded for the

meningitis shall include full hospital, surgical, medical treatment, disability

indemnity, and death benefits as provided by the provisions of this

division.

The meningitis so developing or manifesting itself shall be presumed to
arise out of and in the course of the employment. This presumption is
disputable and may be controverted by other evidence, but unless so
controverted, the appeals board is bound to find in accordance with it.
This presumption shall be extended to a person following termination of
service for a period of three calendar months for each full year of the
requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.

Labor Code 3213.2

.Lower Back Injury Presumption for Law Enforcement

(a) In the case of a member of a police department of a city, county, or
city and county, or a member of the sheriff's office of a county, or a peace
officer employed by the Department of the California Highway Patrol, or a
peace officer employed by the University of California, who has been
employed for at least five years as a peace officer on a regular, full-time
salary and has been required to wear a duty belt as a condition of
employment, the term "injury," as used in this division, includes lower back
impairments. The compensation that is awarded for lower back

~impairments shall include full hospital, surgical, medical treatment,

disability indemnity, and death benefits as provided by the provisions of
this division. '
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(b) The lower back impairment so developing or manifesting itself in the
peace officer shall be presumed to arise out of and in the course of the
employment. This presumption is disputable and may be controverted by
other evidence,; but unless so controverted, the appeals board is bound to
find in accordance with it. This presumption shall be extended to a-person
following termination of sérvice for a:pericd of three calendar menths for
each fult year of the:requisite' service, but not to exceed'60 months in any
circumstance, commencmg with the Iast date actually worked in the
specifi ed capamty ; i

(¢) For purposes of thls sectlon "duty belt" means-a belt used for the
purpose of holding a gun handcuffs baton; and other |tems related to law

enforcement
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PROOF OF SERVICE BY MAIL
(FED.R.CIV.PROC., RULE 5; CAL. CODE CIV. PROC., §§ 10134, 2015.5)

STATE OF CALIFORNIA . )
' ‘ ) ss.

CITY AND COUNTY OF SAN FRANCISCO)

I declare that I am & citizen of the*United States and that I am employed in the City and
County of San Francisco of the State of California. I am over the age of 18 years and not a party
i the within entitled-action. My business address is 455 Golden Gate Avenue, 9" Floor, San
Francisco, California 94102. On August 7, 2002 I served the attached.:

Response to Test Claims Nos. 01-TC-19, 01-TC-20,
01-TC-23, 01-TC-24 and 01-TC-25

on all interested parties by placing true copies thereof in sealed envelopes with postage thereon '
fully prepaid in the United States mail in San Francisco, California addressed as stated below:

Jennifer Osborn, Principal Glenn Haas, Bureau Chief

Program Budget Analyst : : State Controller's Office
Department of Finance _ Division of Accounting & Reporting
915 "L" Street 3301 "C" Street, Suite 500
Sacramento, CA 95813-3706 - ~ Sacramento, CA 95816
Allan Burdick : Leonard Kaye, Esqg.

MAXIMUS _ County of Los Angeles
4320 Aubumn Blvd., Suite 2000 . Auditor-Controller's Office
- Sacramento, CA 95841 500.W. Temple Street, Room 603

: Los Angeles, CA 90012
Gina Dean, Management Analyst '

California State Assn. of Counties | Tom Lutzenberger, Principal Analyst
1100 "K" Street _ "+ Department of Finance
- Sacramento, CA 95814 . 915 "L" Street, 6" Floor

. Sacramento, CA 95814
Chuck Cake, Acting Director

Dept. of Industrial Relations C ' Leslie McGill

455 Golden Gate Avenue, 10" Floor - California Peace Officers’ Assn.

San Francisco, CA 94102 : ' 1455 Response Blvd., Suite 190
Sacramento, CA 95815

Executive Director T s

California State Firefighters' Assn. ‘ Paul Minney, SPECTOR,

2701 "K Street, Suite 201 N MIDDLETON, YOUNG & MINNEY, LLP

Sacramento, CA 95816 - 7 Park Center Drive

Sacramento, CA 95825

Executive Director ) _
California Peace Officers' Assn. . Barbara Redding

1455 Response Road, Suite 190 County of San Bema:;dino i '
Sacramento, CA 95815 Office of the Auditor/Controllér-Recorder.

222 West Hospitality Lane
San Bemardino, CA 92415-0018
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Richard Robinson, County -
Administrative Officer

* County of Tehama

County Clerk's Office
P.0O. Box 250
Red Bluff, CA 96080

Steve Saith, CEO

MANDATED COST SYSTEMS, INC.
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Jim Spano, (B-8)

. State Controller's Office

Division of Audits
300 Capitol Mall, Suite 518
Sacramento, CA 95514 '

David Wellhouse

DAVID WELLHOUSE & ASSOCIATES, INC.

0175 Kiefer Blvd,, Suite 121
Sacramento, CA 95826

Carol Berg ' f
EDUCATION MANDATED COST NETWORK
1121 "L" Street, Suite 1060 C
Sacramento, CA 95814

Chief of Fire Preventicn
State Fire Marshal

CDF/State Fire Training

P.O. Box 944246
Sacramento, CA 94244-2460

Keith B. Petersen, President
SIX TEN & ASSOCIATES

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Richard W. Reed, Asst. Executive Director (P-8)

Mark Sigman, Accountant II
Riverside County Sheriff's Office
4095 Lemon Street

P.O.Box 512

. R.wer31de CA 92502

Nancy Wolfe Asst, Statc Fire Marshal (A-45)

Office of State Fire Marshal .

P.O. Box 944246

_Sacratqe!_'sto,' CA 954244—2460 |

Steve Shields

SHIELDS CONSULTING GROUP, IN.C
1536 - 36th Street

Sacramento, CA 958168

James Wright, Asst. Deputy Director (A-45)
Department of Forestry and Fire Protection
P.O. Box 944246, Room.1646-9
Sacramento, CA 94244-2460

Harmest Barkschat
Mandate Resource Services
5325 Elkhorn Blvd., Suite 307

. Sacramento, CA 95842 -

Annette Chinn
CoSsT RECOVERY SYS’I_‘EMS
705-2 East Bidwel! Street, #294

Folsom, CA 95630

Commissioner

Califomnia Highway Patrol
Executive Office

25535 First Avenue
Sacramento, CA 95818

Andy Nichols, Sr. Manager
Centration, Inc.

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Commission on Peace Officérs Standards & Training

Administrative Servmcs Division
1601 Alhambra Bivd,
Sacramento, CA 95816- 7083
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I am readily familiar with this office's practice of collection and processing of
correspondence for mailing. Under that practice it would be deposited with the U.S, Postal

.|| Service on that same day with postage fully prepaid at San Francisco, California, in the ordinary

course of business. I am aware that on the motion of the party served, service is presumed
invalid if the postal cancellation date or postage meter is more than one day after the date of
deposit for mailing in this affidavit.

I declare under penalty of perjury under the laws of the State of California and of the
United States of America that the foregoing is true and correct, that I am employed in the office of
a member of the bar of this court at whose direction this service was made, and .that this
declaration was executed at San Francisco, California on August 7, 2002.

L h 2

Laura M. Zarfy)
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EXHIBIT D

RESPONSE TO DEPARTMENT OF FINANCE

’ AND DEPARTMENT OF INDUSTRIAL RELATIONS
© Od Original Test Claim™
" Chapter 595, Statites 6f 1999 and Chapter 887, Statutes of 2000 RECE VE
Labor Code'Section 3212.1 "

Claim no. CSM-01-TC- 19 AUG 3 n zmlz

Cancer Presumptmn Jor Law Enforcement and Fll’Ef ghter.GOMMISSION ON
STATE MAN DATES

The following are cornrnents and fesponses to the letters of the Department of
Finance, dated August 2, 2002, and the Department of Industrial Relations, dated August-
7, 2002, regarding the orlgmal test cla:m as submitted by CSAC—ELA and the County of
Teharna : S

() A Degartment o'f Firiance’s Comrﬁents '

“As the result of our review, we have concluded that the statute may have resulted
in a new state ‘mandated program and cost on the clannant by expandmg the presumptlon
that cancer oceurring dunng the employee s service period arose out of or in the course
of employment If the Commiission redches the same conclusion at its hearing on the

.~ matter, the haturé and extent of the $pecific acnwtles reqmred can be addressed in the
. parameters and ‘guidelines which will then have to be developed for the program

The Depattment ‘of Fmance has taken the posmon that a new state-mandated
program may ex1st and thus is not in opposmon to the position of the cla:mants

B. Dega‘rtment of Inidustrial Relations Comments

N 1. The Department of Industnal Relations, m its consolidated. response,
{) niakes a number of points to support its posmon that the cancer presumption is not a new
o program; ° -

‘ g8 Publxc ent1t1es can only recover costs from a new program or4

increased sérvice in an exxstmg program . .

' b. ' The stafute in guestion ,“‘eates a rebuttable presumptlon in
furtherande of the pubhc pohcy ey provxde addmmal compensatlon benefits to certain
pubhe employees who provide vita] and’ hazardous services.” (Cltmg Zipton V. WCAB
(1990) 218 Cal App 3d 980, 987.)

c. Workers Compensatlon beneﬁts are not relmbursable state,'_

mandates unless they aré “programs_that carry out the governmental function of ~ T

prowdmg services to the public, or laws Wthh to unplement a state pohcy, impose.
unique requu'ements oti locdl governments’ "and do riot apply génerally to all residents and
entities in the land.” (Cltmg County of Los Angeles Y. State of California (1987) 43

Cal.3d 46 56 )
. _ d. An increased cost m employee eompensahon is not an mcreased
cost in prov1d1ng services to the pubhc (Cltmg ity of Richmond v. Commission on
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State Mandates: (1998) 64. Cal.App.4™ 1190 1195 and City of Sacramento V. State of
California (1990) 50 Cal.3d 51.),

e. The state does not have to prov1de workers compensatlon benefits

to employees:of local government. By law, that responsibility lies with-the employer. -

- Thus- the “state did not shift a financial burden onto local government nor is the new
presumpt]on 8 NeW program.

The +Department prOperly stated. the law regarding when, a mandate is

. com nsable and wheh it is not. Its applrcatron of law to the facts, however, is faulty.

The ¢hangé in the burden of proof as set forth in Labor Code section 3212.1 is not a new
program | but is, instead, a hrgher level of service within an exrstmg program.

The Department rehes ot several cases wherein a change in law created changes
and inéreased costs to local government. In each case, the courts found against the
existence of a reimbursable state mandate. Yet, these cases had something in common
and can be distinguished from the statute in question. In County of Los Angeles, the
challenge was made to a statute that increased workers’ compensation benéfits to all
workers regardless of whether the employer was a public or private entity. Clearly, this
is not B statute that Jmposes a unmique requrrement on _local government, - City of

Satratento alo concemed changes made due to a federal law that extended mandatory -

unemployment insurance’ io state and jocal government and non-proﬁt entities. Again,
not a requrrement unique to. local govemment. Fmally, City of Richmond eliminated .an
exception avarlable oiily to local’ governments whereby safety. members surviving
spouses would ©iot be able t6 obtain double dedth benefits. Although this elimination of
the exceptxon created new costs for the city, it essentially placed the .city in the same
position as otlier employers Therefore thére was no reimbursable state mandate. In the
instant case; however, the shift in the ‘burden of proof is not a law of genera.l apphcatron
apphes uniquely to local government, and does not place. local government on equal
footing with other employers.

The Department’ reliance on Cotinty of Los Angele for support of its proposition
against reimbutsement is mlsplaced Indeed, the Department actually succeeds in
supporting the claimant’s position in favor of reimbursement through the analysis of

County of Los Angeles read in combination with the prior case, erton The Department
states that workers’ compensation benefits are only remrbursable if they involve “laws
Wlnch, 16 nnplexnent a state pohcy';, 1mpose umque requ]rements on local governments

-and do not apply generally to'all residents’ and entifies in the lend.” Lookmg to Zipton we
find that staté ‘policy, which is “to provide’ additional compensatron beneﬁts to certain
public employees who provrde vital and hazardous services.” This ' is a unique

requrrernent ofi 1ocal governrnents who must now provide a hrgher level of setyice, in the - e

form of absorblng with mcreased workers eompen.éatlon clarms, for a umque group of
employees that are not on par w1th all resrdents a.nd entmes in the Tand.

Moreover, this Comfifnission has already found nearly identical presumptlons'

reimbursable. Chapter 1568, Statutes of 1982 added Labor Code §3212.1 creating a
presumptlon of cancer m favor of ﬁreﬁghters only. A claim was filed with this

140




~
N \

-costs will be difficult to ascertain as they will not involve tang:ble costs like-the purchase

Commissiohh. See Firefighter's Cancer Presumption, SB 90-4081. The matter was
resolved with a reimbursement rate of fifty per cent. Chapter 1171, Statutes of 1989,
extended the presumption to peace officers. See Cancer Presumption, Peace Officers,
CSM-4416. That matter resolved at the same reimbursement rate. This current claim
involves & nearly identical presumption as applied to the.same class of employees and
should be found just as reimbursable. : : :

2. The Department explains that the presumption only shifts the burden of
proof and does not create new injuries that were not otherwise compensable. The
example to illustrate the. point is “a hepatltls infection contracted in the course of
employment by a law enforcement officer is.a compensable injury under the workers’
compensation laws, regardless of Labor Code section 3212.8’s presumption.”

To paraphrase an old philosophical debate: If a man chops down a protected tree
in a forest, and there is no one around to hear, will he be charged with a crime? What the
Department has failed to understand is: The issue is one of proof. The disease is
compensable if it arose during or in the course of employment. The whole question of
compensability revolves around the issue of how the disease was contracted. Before the
presumption, the employee had to prove the infection happened on the job. Now, the
presumption created by Labor Code section 3212.1 places the employer in the position of
having to prove that the infection did not happen on the job. This shift is monumental as
it places the employer is the position of disproving a fact. The only way to rebut the
presumptions is by tracking the employee’s non-work hour movements and contacts for a
several month period. This onerous burden creates compensable injuries that were not
heretofore compensable.

3. The Department argues that employers in.general have to pay workers’
compensation benefits, not just local governments. Thus higher costs, if any, involved
with a law of general application is not reimbursable.

Although some of the body of law that is workers’ compensation are laws of
general application, the presumption created by Labor Code section 3212.1 is not, It
applies to a unique class of employees who are unique to local government. As explained
above, the California Supreme Court in County of Los Angeles found an exception for
reimbursement of certain workers’ compensation programs. The statute in question fits

squarely within that exception.

4. Finally, that Department states that if this program is reimbursable, the

of new equipment,

The claimants are aware of the difficulties involved with ascertaining the amount
of the reimbursable claim but are confident that such a number can and will be
established. Indeed, there is precedence for establishing a reimbursement rate as noted
above regarding the prior claims of the cancer presumptions.
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CERTIFICATION

The foregoing facts are known to me personally and if so réquiréd, T could and would
testify to the staternents made herein. 1.declaré under penalty of perjury under the laws of
the. State of California that the statements made in this docurient are true and complete to
the best of my personal knowledge and as to all matters, [ believe them to be true.

Executed this & - day of August, 2002, at Sacramento, California, by:

Gina C. Déan,
Management Analyst
CSAC Excess Insurance Authority
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a CERTIFICATION

The foregoing facts are known to me personally and if so reqmred, I could and would
testify to the statements made herein. 1 declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this® 2&: ‘hday of August, 2002, at Red Bluff, California, by:

Rxchard Rnbmson “ '
County Administrative Officer -
County of Tehama-
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PROOF OF SERVICE BY MAIL
- 1, the understgned, declare ay follows

I am a resident of the County of Sacramiento, and I am over the age of 18 years and not a

party to the within action. My place of employment i5'4320 Auburn Blvd., Suite 2000,
Sacramento, CA 95841

On August SO, 30 200, Iserved

RESPONSE TO DEPARTMENT OF FINANCE
AND DEPARTMENT OF INDUSTR[AL RELATIONS
On Original Test Claim
Chapter 595, Statutes of 1999 and Chapter 887, Statutes of 2000
Labor Code Section 3212.1
Claim no. CSM-01-TC-19

Cancer Presumption for Law Enforcement and Firefighters

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied.
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of Cahfomg_,{hat the

foregoing is true and correct, and that this declaration was executed this (O O " day of
August, 2002, at Sacramento, California. :
- /oﬁ-—'\—-———-
P

‘Declarant -
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Legislative Analyst’s Office
Aftention: Marianne O’Malley
- 925 L Street, Suite 1000
. Sacramento, CA 95814

Mr, William Ashby
State Controller’s Office

. Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Glenn Hass, Burean Chief

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Jim Spano

State Controller’'s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

. Ms. Jennifer Osborn, Principal Program Budget Analyst
Department of Finance
915 L Street
Sacramento, CA 95814

Executive Director

California State Firefighters® Association
2701 K Street, Suite 201

Sacramento, CA 95816

Executive Director

California Peace Officers’ Association
'1455 Response Road, Suite 190
Sacramento, CA 95815

e Chief of Fire Prevention

State Fire Marshall
CDF/State Fire Training
1131 8 Street
Sacramento, CA 94244
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Mr. Leonard Kaye, Esqg.

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012

Mr. George P, Parisotto, Esg,
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10% Floor
Sen Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner :
California Highway Patrol-
Executive Office

2555 First Avenue
Sacramento, CA 05818

Mr, Richard W, Reed '

Asgistant executive Director g )
Commission on Peace Officers Standards and Training L -
Administrative Services Division

1601 Alhambra Blvd.

Sacramento, CA 95816

‘Ms. Carol Berg
Education Mandated Cost Network
S 0m 1121 L Street; Suite 1060 - o 7 3
e —re—emee-§acramento; CA- 95814 e e o e

Mr. Keith B, Peterson, President
Six Ten and Associates .

' 5252 Balboa Avenue; Suite 8307
San Diego, CA 92117
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EXHIBIT E

STATE OF CALIFORNIA ) - ARNOLD SCHWARZEN

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300
il RAMENTO, CA 95814
E: (816) 323-3562
" {916) 445-0278
E-mall; caminfo@csm.ca.gov

January 21, 2004

Mr, Allan P. Burdick

Ms. Juliana F. Gmur

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

RE: Request for Additional Information From CSAC-EIA
Cancer Presumption for Law Enforcement and Firefighters (01-TC-19)
Labor Code section 3212.1
Statutes 1999, Chapter 595 (AB 539)
-‘ Statutes 2000, Chapter 887 (SB 1820)
CSAC-EIA and County of Tehama, Co-Claimants

Dear Mr. Burdick and Ms. Gmur:

In June 2002, the California State Association of Counties — Excess Insurance Authority (CSAC-
EIA) filed the above-referenced test claim as a co-claimant with the County of Tehama. In order

. to complete the draft staff analysis, staff requests responses to the following questions about
CSAC-EIA.

» What type of entity is CSAC-EIA? -
s  Under what laws is CSAC-EIA formed?

e Does CSAC-EIA have the authority to tax and spend within the meaning of article
XIII of the California Constitution for the program at issue in this case?

* What facts support your position that CSAC-EIA is an eligible claimant for this program.

When submitting your responses, please refer to section §1183.02(c)(1) of the Commission’s
regulations, which requires that all assertions or representations of fact must be supported by
documentary evidence authenticated by a declaration signed under penalty of perjury by a person
who is authorized and competent to do so. The declaration must be based on the declarant’s
personal knowledge, information, or belief.

Please submit your response by Wednesday, Febrnary 4, 2004,

Please contact Camille Shelton, Senior Commission Counsel, if you have any questions
regarding the above.

Sincerely,

. Paula Higashi

Executive Director

~

¢. Mailing list
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Original List Date:
Last Updated:

List Print Date:
Claim Numbar:
Issua:

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malilng lst is continuously updated as requests are recelved to include or ramove any' partyorperaon
A current malling list is provded with commlission corespondence, and a copy of thé current malling

list is avallable upon request at any time. Except as provided otherwlse by commission rule, when a party-or Intarested:

party files any written materiel with the commissaion conceming a ¢laim, it shall simultaneously serve & copy: of the writtari

material on the parties and interested parﬂes to the claim identlfied on the maillng Itst provided by the commission. (Cal
Coda Regs., tIt. 2, § 11B1r2) . .

on the matling list,

Malllng Infarmation: Othar

Malling List

Cancer Presumptlon for Law Enforcement and Flrefighters

Mr. Mark Sigman

Riverside County Shariffs Office
I 4095 Lemon Strest

‘P O Box 512

Riverside, CA 82502

Tel:

Fax:

(S09) 8552700

(908) 955-2720

Mt Paul Mlnney

Spactor, Middleton, Young & Minney, LLP

7 Park Center Drive
Sacramente, CA 95825

Tel:

Fax:

(916) 846-1400

(918) 648-1300

WMs. Annefie Chinn
Cost Recovery Systems

705-2 East Bldwell Strest, #284
Folsom, CA 95830

Tal;

Fax:

(916) 838-7801

(818) 839-7801

Mr. David Welhouse ~
David Wellhouse & Assoclates, Inc.

9175 Kiefer Bivd, Suite 121
Sacramento, CA' 85826

Wr JmSpana . =

Tel:

Fax:

(916) 368-9244
(916) 388-5723

i
L

State Controller's Office (B-08)

Division of Audits

300 Capital Mall, Sulte 518
Sacramanta. CA 95814 . .

ety

Tel:

Fax:

(918) 323-5849

" (916) 3270832

Mr, Michael Havey

State Controlier's Office (B-OB)
Divislon of Accounting & Reporting
3301 C Strest, Sulte 500
Sacramento, CA 95818

Pags: 1
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Fax:

(816) 445-B757
(916) 3234807
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Dr. Cami Berg T -
Education Mandated Cost Netwaork * '

Tel:  (916)446-7517
1121 L Straet, Sulte 1080

.'5ac;amentu.m 95814 | © - Frax (918)446:2011
"Mr, Richard Rebinson ' — Claimant
County of Tehama Tel:  {916) 000-0000
County Clerk's Office

P.O.BOX 250 Fax:  (916) D0D-0000
Red BIuff, CA 85080 |

Mr. L,gqin.ard Kaye, E&q.

County.of Los Angales - : Tel: - (213) 974-8584
Audlter-Controlier's. Office T : .
500-W. Templa Strest; Room 603 ) Fax: - (213) 6178108

Los Angales,. CA 80012

Ms: Bonnte Ter Kéurst
County of San Bemardino
Office of the Auditor/Controllsr-Recorder

222 West Hospitality Lane- - . - Fax:  (809) 366-B830
San Bemardino, CA 924150018

Tel:  (908) 386-8850

Executive Director
Californla State Firsfightars' Association Tel: (800) 451-2739
2701 K Strest, Suite 201 )

.acramantu. CA 95816 - : - Fax:  (916)446-9889

Mr. Kelth B, Patersen

SIxTen & Associates

5252 Balboa Avenue, Sulte 807
San Diego, - CA -82117 . . R - Fax: - (B58) 514-86845

Tel:  (858) 514-8605

Mr. James Wrght
Department of Forestry and Fire Protection (A-45)

P.0O. Box 844246, Room 1646-9
Sacramento, CA - 94244-2460 Fax: (916) 653-8961

Tol:  (916) 653-7370

Mr. Kelth Gmelnder

Department of Finance (A-15) Tel:  (916) 445-8913
915 L Strest, Bth Floor '

Sacramento, CA 95814 ' Fax: (916) 327-0225

Executive Director
Califomla Péace Officers' Association

; Tel:  (916) 263-054
1455 Response Road, Sulte 190 (e18) 541
Sacramento, CA 85815 ‘ Fax:  (918)000-D000-

Page: 2
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Ms. Gina Dean - Clalmant
Callfomia State Association of Countles Tel:  (916)631-7363

1100 K Street )
Sacramento, CA B5814 i : Fax:  (918) 000-0000
Mr. Allan Burdick T Claimant Represantative N
MAXIMUS . Tel: = (916) 485-8102
4320 Aubum Blwd., Suite 2000
Sacramento, CA 95841 Fax:  (91B) 485-0111
Mr. Steve Smith - - )
Mﬂndated Cosi Systams. Inc. ' Tel: (913} 888-0BBB
11130 Sun Center Driva, Suite 100: ' _
Rancho Cordova, CA 95670 Fax:  (916) 669-0888
Ms. Leslle McGI_
Callfomlg" Peace Officers’ Assoclation Lo Tel:-- - (916) 000-0000
1455 Response Road, Sulte 190 -
Sacramento, CA 05815 Fax:  {816) 000-0000
) A h
Mr. Gary J. OMera. ‘ — ]
Department of industra! Relations Tal: {415) 7034240
Ofiice of the Director . ... . . N . L : .
455 Goldan Gata Awenua, Tenth Floor Fax: (415) 703-5058
San Francisco, CA 84102 Co : :
Mr. J. Bradley Burgess
Publlc Resgurce Management Group . Tel:  (916) 677-4233
1380 Lead HIll Boulevard, Sulte #1086
Rosavile, CA 85661 Fax:  (916) 877-2283
Mr. Jim Jaggers
Centratlon, Inc. - . Tel:  (918) 354-1050.
y 12150 Tributary Polnt Drive, Suite 140 ' .
" Gold River, CA 25670 g Fax:  (916) 351-1020
Page: 3
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EXHIBIT F

RESPONSE TO COMMISSION ON STATE MANDATES

Request for Additional Information REC E IVED
Chapter 595, Statutés of 1999 and Chapter 887, Statutes of 2000.
' Labor Code Séction 3212.1 FFEB 0 4 2004

CImm no. CSM-OI-TC 1% COMMISSION ON
STATE MA NDATES

C’ancer Presumption for Law Enforcement and F zreﬁghter

The following are questions and responses to the letter of the Commission on
State Mandates, dated January 21, 2004, regarding the original test claim as submitted by
CSAC-EIA and the County of Tehama.

¢ What type of entity is CSAC-EIA?

The California State Association of Counties - Excess Insurance Authority (CSAC-EIA)
is a joint powers authority (JPA) formed by and for California counties for insurance and
risk management purposes. It is one of an estimated 150 joint powers insurance pools
currently operating in California. The EIA was established as a JPA and became
operational in October 1979.

» Under what laws is CSAC-EIA formed?

CSAC-EIA was formed pursuant to Article I, Chapter 5, Division 7, Title 1, of the
~ California Government Code (Section 6500 et seq.).

e Does CSAC-EIA have the authority to tax and spend within the meaning of article
X110 of the California Constitution for the program at issue in this case?

No. CSAC-EIA has no authority to tax — its member counties, however, do have the
authority to tax. The proceeds from taxes are received by CSAC-EIA in the form of
premium payments by its members. Prior to the formation of the EIA and in light of a
dearth of insurance carriers willing to contract with counties, each county was left to
manage these proceeds to handle that individual county’s workers’ compensation claims.
Realizing the financial risk to individual counties facing a large claim, the EIA was
established. The EIA now manages those tax proceeds once the sole responsibility of the
counties. The EIA through management of workers’ compensation claims provides both
security and cost saving to its members. The members benefit though pooled risk and
through cost-saving centralized administration and claims processing.
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»  What facts support your position that CSAC-EIA is an eligible: claimant for this
program?

' CSAC-EIA, being a joint powers authority which provides workers’ compensation
coverage for its member counties; is .an able claimant pursuant to Government Code
section 17518 which defines a local agency as “amy .city, county, special district,
authority, or other political subdivision of the state.” Moreover, the CSAC-EIA is also a
spec;a.l dlstnct under Government Code section 17520 which states, in pertinent part:
. ‘Specml district’ includes -a redevelopment agency, a joint, powers agency or entity, a
county service area, a maintenance district or area, an improvement district or
improvement zone, or any Zone or area.
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CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true and complete to
- the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this 3™ day of February, 2004, at Sacramentd, California, by:

Giwa N oarn

“Gina C. Dean,
Assistant General Manager
CSAC Excess Insurance Authority
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PROOF OF SERVICE BY MAIL
I, the undersigned, declare as follows:
[ am a resident of the County of Sacramento, and I am over the age of 18 years and not a
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000,
Sacramento, CA 95841.

On February 4, 2094, I served:
RESPONSE TO COMMISSION ON STATE MANDATES

Request for Additional Information

Chapter 593, Statutes of 1999 and Chapter 887, Statutes of 2000
Labor Code Section 3212.1
Claim no. CSM-01-TC-19

Cancer Presumption for Law Enforcement and Firefighters

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 4th day of
Frebruary, 2004, at Sacramento, California.
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Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr. Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Jim Spano

State Controller’s Office

Division of Audits

300 Capitol Mall, Suite 518

Sacramento, CA 95814 : 1

Ms. Jennifer Osborn, Principal Program Budget Analys
Department of Finance '
915 L Street

Sacramento, CA 95814

Executive Director

California State Firefighters’ Association
2701 K Street, Suite 201

Sacramento, CA 95816

Executive Director

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 S Street
Sacramento, CA 94244

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012
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Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10" Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mt. Richard W. Reed

Assistant executive Director

Commission on Peace Officers Standards and Training
Administrative Services Division

1601 Alhambra Blvd.

Sacramento, CA 95816

Ms. Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814

Mr. Keith B. Peterson

Six Ten and Associates

5252 Balboa Avenue; Suite 807
San Diego, CA 92117

Mr, Paul Minney

Spector, Middleton, Young & Minney
7 Park Center Drive

Sacramento, CA 95825
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Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Street #294
Folsom, CA 95630

Mr. David Wellhouse

David Wellhouse & Associates
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

Bonnie Ter Keurst

County of San Bernardino
222 West Hospitality Lane
San Bernardino, CA 92415
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. _ EXHIBIT G
STATE OF CALIFORNIA : ARNOLD SCHWARZE. .

COMMISSION ON STATE MANDATES'

880 NINTH STREET, SUITE 300
RAMENTO, CA 85814
NE: (B16) 323-3562
: (B16) 445-0278

E-mall: ceminfo@csm.ca.gov

March 23, 2004

Mr. Allan P. Burdick
Ms. Juliana F. Gmur
4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841 '

RE: Draft Staff Analysis/Hearing Date
 Cancer Presumption for Law Enforcement and F. zref ghters (01-TC-19)

Labor Code section 3212.1

Statutes 1999, Chapter 595 (AB 539)

Statutes 2000, Chapter 887 (SB 1820)
CSAC-EIA and County of Tehama, Co-Claimants

Dear Mr. Burdick and Ms. Gmur:
The draft staff analysis for this test claim is enclosed for your review and comment.
. Written Comments

Any party or interested person may file written comments on the draft staff analysis by

April 13, 2004, You are advised that the Commission’s regulations require comments filed
with the Commission to be simultaneously served on other interested parties on the mailing
list, and to be accompanied by a proof of service on those parties. If you would like to request

an extension of time to file comments, please refer to section 1183 01, subdivision (c)X1), of
the Commission’s regulations.

; Hearing

This test claim is set for hearing May 27, 2004, at 9:30 a.m. in Room 126 of the State Capitol,
Sacramento, California. The final staff analysis will be issued on or about

May 6, 2004, Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.

Please contact Camille Shelton, Senior Commission Counsel, if you have any questions
regarding the above.

Sincere]y,

Paula Hi gash1
Executive Directof

c. Mailing list
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MAILED: FAXED:

DATE: INITIAL: SM
CHRON: FILE: _
WORKING BINDER: __~
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J:/mandates/2001/01-TC-19/DSA
Hearing Date:

ITEM
TEST CLAIM
DRAFT STAFF ANALYSIS

Labor Code Section.3212.1
Statutes.1999, Chapter 595 (AB 539)
Statutes 2000, Chapter 887 (SB 1820)
Cancer Presumptiorz Jor Law Enforcement and F ireﬁgﬁters
(01-TC-19)

Filed by Califomnia State Association of Counties — Excess Insurance Authority (CSAC-EIA)
and County of Tehama, Claimants-

. BEXECUTIVE SUMMARY
The Executive Summary will be included with the Final Staff Analysis.

 Test Claim 01-TC-19, Draft Staff Analysis
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STAFF ANALYSIS
Claimants

California State Association of Counties — Excess Insurance Authority (CSAC-EIA) and the
County of Tehama C o

Chronology

06/27/02 Claimants file test claim with Commission
07/05/02 Commission staffﬁétermineé.‘ test-claim is'complete
08/06/02 Department of Finance files response-to test claim

08/07/02 Department of Industrial Relations files response to test claim

08/30/02 Claimants file rebuttal to’ Department of Findnce and Department of Industrial
Relations’ commerits

01/21/04 Letter issued to claimants requesting additional information about CSAC-EIC
02/04/04 CSAC-EIA submits letter in response to staff request
Background ' g -

This case addresses an evidentiary presumption given to certain firefighters and peace officers in
workers compensation cases. Normally, before an employer is liable for payment of workers
compensation benefits, the employee must show that the injury arose out of and in the course of
employment, and that the injury was proximately caused by the employment. The burden of
proof is normally on the employee te show proximate cause by a preponderance of the evidence.'

The Legislature eased the burden of provmg industrial causation for certain pubhc employees
that provide vital and hazardous services by establishing 2 series of presumptions.? In 1982, the
Legislature enacted Labor Code section 3212.1, which provided a limited presumption, easing
the burden of proving industrial causation for speciﬁed firefighters that developed cancer during
the period of employment. In 1989, certain peace officers were also given the cancer
presumption. In these cases, there was a presumption that the cancer arose out of and in the
course of employment, and the employer was liable for full hospital, surgical, and medical
treatment, disability indemnity, and death benefits, if the firefighter or peace officer could show
that:

. He or she was exposed, while in the service of the department or unit, to a known
carcinogen as defined by the International Agency for Research on Cancer, or as defined
by the director; and that :

! Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

2 gee, Labor Code sections 3212, 3212.1 - 3212.7, and 3213.

Test Claim 01-TC-19, Draft Staff Analysis
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o The carcinogen is reasonably linked to the dlsablmg cancer.

Labor Code section 3212:1 furthér provrded that the presumptlon of industrial causation was
disputable and could be controverted by the employer by other evrdence that the cancer was.
caused by non-industrial factors.? e

Following the enactment of Labor Codé section 3212;1, the court:s. ’struggled.wit_h the employee’s
burden of proving that the carcinogen was reasonably linked to the cancer. In Zipton v. Workers'
Compensation Appeals Boam4 the survivors of f a firefighter, who died at age 39 of metastatic
undifferentiated epithelial cancer, were held mehglble for workers. compensatlon beneﬁts
because the nature of the dxagnosm made it 1mp0551ble to reasonably link the ca.rcmogens and the
cancer. Metastatic cancer is a secondary cancer growth that. m.tgrates from the pnmary site of the
disease to another part of the body. The primary site of the disease was un]mown The court - '

stated the followmg about the reasonable hnk requuement

While the legislative history reveals an intent on the part of the Leglslature to

ease the burden of proof of industrial causation by removing the barrier of
proximate cause, in application a reasonablg link requirement is no-less than the
logical equwalent of proximate cause. Moreover, we discern that the
requirernent was precipitated by a fear of financial doom [by self-insured state
and local agencies), but that this fear may be unfounded.

In summary, it may be that there is no purpose fo be served by the reasonable
link requirement. If indeed metastatic cancer, pnmary site. un.known is a
common medical diagnosis in cancer cases, and therefore results in a pattern of
defeating cancer claims of ﬁreﬁghters and pohce ofﬁeers by requiring a burden
of proof which is medlcally impossible to sustain, the Leglslature may wish to
reexamine the reasonablg link requirement.® 8

In a case after Zipton, the First District Court of Appeal noted that Labor Code section 3212.1
does not provide the same level of presumption enumerated in other presumption statutes.
Rather, Labor Code section 3212.1 contained a “limited and chsputable presumption.” The
court also disagreed with the interpretation in Zipton that the reasonable link standard was the

same as the proximate cause standard: The court held the following:
. v, J . .'. . o B

> The courts have descnbed the rebuttable presumptlon as follows “Where facts are proven
giving rise to a presumption ..., the burden of proof shifts to the party, against whom it operates |
[i.e., the employer], to prove the nonexistence of the presumed fact, to wit, ah irdustrial

relatlonsth " (Zipton v. Workers' Compensatwn Appeals Board (1990) 21 8 Cal . App.3d 980,
988, fn. 4.)

4 Zipton, supra, 21§ Cal. App.3d 980. +-
5 Id. at page 991.
“1d. at page 990,

? Riverview Fire Protection District v. Workers’ Compensation Appeals Board (1994) 23
Cal.App.4th 1120, 1124,

Test Claim 01-TC-19, Draft Staff Analysis
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We hold that more is required under sé¢tiofi 3212.1 than the mere coincidence of
exposure and cancer. But a showing of proximate cause is not required. Rather,
if the evidence supports a reasonable inference that the occupational exposure
contributed to the worker’s cancer, then a “reasonable link” has been shown, and
the disputable presumption of indusu'ia:’l causation may be _invoked.s

Test Claim Legislation

In 1999, the. Legtslature enacted the test. claun statute (Stats 1999, ch. 5 95) which amended
Labor Code settion 3212.1 to address the- court 8 cntlcxsm of the reasonable link' standard in
Z:pton Thie tést claim statute elumnates the employee s birden of provmg “that.a earcmogen is
reasonably linked' to the cancer before the presumptlon that the cancer arose out of and in the =
course of emiployment is mggered Thus; the employee heed only show that he or she: was

exposed, while in the service of the department or unit, to a known carcinoget'as defined bythe .

International Agency for Research on Cancer, or as defined by -the director, for the presumption
of industrial injury to anse .’

The employer still has a nght to d1spute the employee’s claim. But, when dlsputlng the claim,
the burden of proving that the carcinogen is not reasonably linked to the cancer has been shified

to the employer, Labor Code section 3212 1, subd1v1swn (d), as ameénded in- 1999 Tow states
the following:

The cancer developmg or mamfestmg itseif'in these cases shall be presumed to
arise out of and in the coursé of the employment Th1s presumptlon is dlsputable
and may be controvertéd by ev1dence that the’ pnmary site of the cancer has been
established and that the oarcmogen to which the’ member has demonstrated
exposure is not reasonably linked to the' d15abhng cancer. Unlessso  ~
controverted, the appeals board is bound to find in aecordance with the”
presumption: . . .

The 1999 test claim'statute also speelﬁes that leukemia i 1s included as a type of cancer for which
the presumption of industrial i mJury can apply :

Finally, the 1999 test claim statute retroaetwely applies the amendments to section 3212.2 to
workers compensation claims filed or pending on January 1, 1997. Labor Code section 3212.1,
subdivision (e), states that “[tJhe amendments to this section enacted during the 1999-2000
Regular Session shall apply to claims for benefits filed or pending on or after January 1, 1997,
including, but not limited to, claims for benefits filed on or aﬂer that date that have prevmusly
been denied, or that a:e being appealed followmg denial.’

In 2000, the Leglslature enacted the second test claim statute (Stats 2000, ch. 887) to extend the
cancer presumptlon to peace ofﬁcers “pnma.nly engaged in law. enforcement activities” as
defined below ini Penal Code section 830.37, subdivisions (a) and (b)

(a) Members of an arson-investigating unit, regularly pald and employed in that
capacity, of a fire department or fire protechon agency of a county, city, c1ty
and county, district, or the state, if the primary duty of these peace officers is

8 Id. at page 1128. .
% Assembly Floor Analysis on Assembly Bill 539, dated September 8, 1999.
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the detection and apprehension of persons who have violated any fire law or
. committed insurance fraud. .

(b) Members other than meémbers of an arson—mvestlgatmg unit, regularly paid
and employed in that capaclty, of a fire department or fire protechon agency
of a county, city, city and county, district or the state, if the primary duty of
these peace officers, when acting in that capaclty, is the enforcement of law
relating to fire prevention or fire suppression.

Prior Test Claim Decisions on Labor Code Sectlon 3212 1

In 1982, the Board of Control apprOVed a test claun on Labor Code section 3212 1, as originally
added by Statutes 1982, chapter 1568 (F:reﬁghter s Caricer Presumptzan) The parameters arid
guidelines authorize insured local agencies and fire districts'to receive reimbursement for
increases in workers compensation premium-costs attributable to Labor. Code section 32121, -
The parameters and guidelines also authorize self-insured local agencies to receive
reimbursement for staff costs; including iegal: counsel costs, in-defending the section 3212.1
claims, and benefit costs including medical costs trave] expenses, permanent disability benefits,
life pension beneﬁts, death benefits, and temporary dlsab111ty benefits paid to the employge or
the employee § survivofs, 10

In 1992, the Commission adopted a staterent of decision approving a test clalm on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace
Officers, CSM 4416 ) “The parameters and gmdehnes authonze relmbursement to local law
enforcement agencies that employ peace. ofﬁcers deﬁned in Penal Code. sectlons 830.1 and 830.2

. for the same costs approved in the Board of Contrél demslon in the ' irefighter's Cancer
Presumption test clalm

Claimants’ Position

The claimants contend that the test claim legislation constitutes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514 The claimants assert: the following:

i [The test ¢laim legislation takes] ani element that once had to be proved by the
employee — that the disabling cancer is reasonably related to the carcinogen — and
shifts that element so the employer must now show that the disablirig cancer is
not reasonably related.to the carcinogen. Further, the employer is only allowed
to address the reasonably-related element if the employer can establish the
primary site of the cancer. The employer must establish both to make use of this
defense. And this defense is now the one and only way to defeat the presumption

The net effect of this legislation is to further encourage the filing of workers®
compensation:claims for cancer and markedly increase the probability that the -

10 Exhibit '

. " Bxhibit _
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claims will be successful. Thus; the total costs of' these claims, from 1mtlal .
prosecution to ultimate resolution are reimbursable. '? b A .

The claimants further afgue that the “‘only way 10 rebut the presumptions [in the test claim

statute] is by traokmg the employee 5 non-work hour movernents and contacfs for a SGVBral
month period.” : -

Position of the Department of Finance

The Department of Finance filed comments on August 8 2002, conoludmg that the test claim
legxslanon may create a reimbursable state~mandated program -

Posmou of the Department of Industrlal Relations

The Department of Industrial Relations contends that the. test claim leglslatlon isnot a
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the-
California Constitution. The Departiient asserts that the preésumption in favor of safety officers
does not result-in.a new prograrn or hlgher ‘level of serv1ce for the followmg reasons:

1. Local govemments aré not reqmred 10 accept all workers compensa‘oon claims. They
have the option to febut any clairi before the Workers’ ‘Compensation Appeals Board by

presenting a preponderance of evidence showmg the non- -existence of industrial
causation. . e . .

2. Statutes rnandatmg a l‘ugher level of eompensatlon to local government employees, such
© as workers oompensatmn beneﬁts ‘are not' ‘new programs whose costs; would be .

3. Thereisno shlﬂ of a financial burden from the State to local governments because local
govemments, by statute, have always been solely liable for providing workers’
compensation benefits to their employees.'’ o

Discussion

The courts have found that article XIII B, section 6 of the.California Constitution“5 recognizes
the state constitutional restrictions on the powers of local government to tax and spend.’ - “lts

'2 Test Claim, page 3, (Ethblt A)

'} Claimants® Response to State Agency Comments page 3. (Exhlbxt D. )
" BExhibit B.

** Exhibit C: -

'6 Article XIII'B; section 6 provides: “Whenever the Legislature or-any state agency mandates a

new program or higher level of service on any local government, the state shall provide a

subvention of funds to reimburse such local government for the costs of such program or

increased level of service, except that the Legislature may, but need not, provide such subvention

of funds for the following mandates: (a) Legislative mandates requested by the local agency

affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or

(c) Legislative mandates enacted prior to January 1, 1975, of executive orders or regulations

initially implementing legislation enacted prior to January 1, 1975.” .

"1 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
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purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responmblhtles because of the taxing and spending limitations that articles XIII A and X111 B
impose.”'® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.'”® In addition, the required actlv1ty or task must be new, constituting a-“new program,” or it
must create a “higher level of service” over the previously required level of service. 20

The courts have defined a “program” subject to article XTI B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.”! To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the le%al requirements in effect immediately before the enactment of the test claim
legislation.”* Finally, the newly required activity or increased level of service must impose costs |
mandated by the state A

The Commission is vested with excluswe authority to adjudicate dlsputes over-the existence of
state-mandated programs within the meaning of article XITI B, section 6.** In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

'® County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

' Long Beach Unified School Dist. v, State of Calzforma (1990) 225 Cal.App.3d 155 174, In
Department.of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for '
nonparticipation) do not trigger a state mandate and hence do not require reunbursement of
funds - even if the local entity is obligated to incur costs as 2 result of its discretionary decision
to participate in a particular program or. practice.” The court left open the question of whether
non-legal compulsmn could result in a reimbursable state mandate, such as in a case where

failure to participate in a program results in severe penalties or *draconian™ consequences. {/d.,
at p. 754.)

% Lucia Mar Unified School District v, Honig (1988) 44 Cal.3d 830, 835-836.

*! County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucza Mar, supra, 44
Cal.3d 830, 835.

2 Lucia Mav, supra, 44 Cal.3d 830, 835.

2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; C‘ouni‘_)'z of Sonoma v.

Commission on State Mandates (2000) 84 Cal. App 4th 1265, 1284; Government Code sections
17514 and 17556.

% Kinlaw v, State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552,
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“equitable rgzmedy to cure the percelved unfarrness resultmg from pohtrcal dec131ons on fundmg
priorities,’ : . Sy e

Issue 1: Does CSAC-EIA have standing as 2 clalmant for this test clarm‘? R

Staff finds that California State Assoclatron of Counties — Excess Insurance Authonty (CSAC-- .
EIA) does not have standing, and is not a proper claimant for this test claim.

Government Code sections 17550'and 17551 authorize ocal agencies and school districts to file
test claims seeking reimbursement pursuant to article X1 B, section 6. Government Code
section: 17518 'defines “local agencies™ to' mean “any city, county, special district, authority, or
other political subdivision of the state.” Govermnent Code section 17520 deﬁnes special
district” to include a “joint powers agency.” .

CSACEIA is ajoint powers authonty estabhshed pursuant to the J oint Exercise of 'Powers Act
("Act™) 1 n Government Code section 6500 et séq. forimed for i ingurance and risk management
purposes.’ ¢ Under the Act, school districts and local agencies are authorized to enter into
agreements to “jointly exercise any power common to the contracting parties. "' The entity
provided to administer or-execute the agreement (in this case CSAC-EIA) may be & firm or
corporation, including a nonprofit corporation, désignated in the agreetnent.® A joint powers
authority is d separate entity from the parties-to the agreement and is not legally considered to be
the same entity as its contracting parties,

In 1991, the California Supreme Court decided Kinlaw v. State of California, supra. In Kinlaw,
medically indigent adults and taxpayers brought an action against the state alleging that the state
violated article XIII B, section 6 by enacting legislation that shifted financial responsibility for
the funding of health care for medically indigent adults to the counties. The Supreme Court
denied the claim, holding that the medijcally indigent adults and taxpayers lacked standing to
prosecute the ‘action and-that the plaintiffs have fo right to re1mbursement under artlcle XIIB,
section 6.°° The court stated- the fo]lowmg

Plaintiffs’ argument that they' must be permitted to en.force section 6 as
individuals because theu' tight to adequate | health care services has been
comprormsed by the failute of the state to reunburse the county for the cost of
seTvices to med1ca11y mchgent adults is unpersuaswe Plamtzﬁfv interest,
although pressing is indirect anid does not differ from the interest of the public at
large in the f'manclal pllght of local government A.lthough the baSIS for the

5 City of San Jose v. State of California (1996) 45 Cal App.4th 1802, 1817; County of Sonoma,
supra, 84 Cal. App.4th 1265, 1280.

26 1 etter dated February 4, 2004, by Gina C. Dean, Assistant General Manager for CSAC EIA
(Exhibit __ ).

2’ Government Code section 6502.
28 Government Code section 6506, - .
2 Government Code section 6507; 65 Opnnous of the Cahforma Attorney General 618,623

(1982). . | ‘ .
30 ginlaw, supra, 54 Cal.3d at pages 334-335.
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claim that the state must reimburse the county for its costs of providing.the care
that was formerly available to plamhffs under Medl-Ca.l is that AB 799, created a
state mandate, plamtlffs have no n ight to have any reimbursement expended for
health care services of any lcmd (Emphams added.) -

1»‘*

The Supreme Court’s rulmg in Kmlaw is relevant here. Like the plaintiffs in Kinlaw, CSAC-
ETA, as a separate entity from the contracting counties, is not dJrecﬂy affected by the test claim
legislation. The Legislature; in Labot Code section 3212.1, gave specified peace officers 2
presuraption of industrial causation that the cancer arose out of and in the course of their
employment. The counties, as employers of peace officers, argue that the presumption creates a
reimbursable state-mandated program and that the increased costs are reimbursable.

But, CSAC-EIA does not employ peace ofﬁcers speclﬁed in the test-claim Iegmlatlon Thus, .
while CSAC-EIA rnay have an interest in this c]aum as the insurer, ifs interest is indirect, As
expressed in an opinion of the California Attomey Generdl, 2 joint gowers authority “is simply
not a city, a county, or the state as those terms are normally used. 32 Thus, under the Kinlaw
decision, CSAC-EIA lacks standing in this case to act as a claifiiant.

This conclusior is furthér supported by the decision of the Third District Court of Appeal in
Redevelopment Agericy of the City of San Marcos v. Comimission on State Mandates (1997) 55
Cal. App 4th 976. Although Govérnment Code seetlon 17520 expressly includes redevelopment
agencies in the definition of “special districts” that are eligitile to Hie test claims with the
Commission, the court found that redevelopment agencies are not subject to-article XII:B,
section 6 since they are not bound by the spending limitations in-article XIII B; and are not
required to expend any “proceeds of taxes.” The court stated the following: :

Because of the nature of the financing they receive; tax-increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,
through tax increment financing, “general revenues for the local entity.”?

Thé Third Disttict Court of Appeal affirmed the Redevelopmént Agency decision in City of El
Monte v. Cormmission on Stite Mandates (2000) 83 Cal. App.4th 266, 281, again finding that
redevelopment agencies are not &ntitled to claim réimbursement for state-mandated costs
because they are not required to-expend “proceeds of taxes.” '

In the present case, CSAC-EIA is also not subject to the appropriations limitation of article

X101 B and does not expend any “proceeds of taxes” within the meaning of article XIII'B,
According to the letter dated February 4, 2004, from CSAC-EIA, “CSAC-EIA has no authority
to tax™ and 1nstead receives proceeds of taxes-from its member counties in the form of premium
payments.’* Therefore, staff concludes CSAC-EIA is notan. .eligible claimant for this test-claim.

The remamm_g analysis will address the _ments of the clmm_w1th regard to local agenc1es on_.ly.

* Ibid.
*? 65 Opinions of the California Attorney General 618, 623 (1982).

23 Redevelopment Agency, supra, 55 Cal.App.4th at page 986.
* Exhibit ___
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Issue 2: Is the test claim leglslatlon subject to article XIII B, sectlon 6 of the
Cahforma Constltutlon?

Staff finds that the test claim 1eg131at1on 18.not subject to article XIII B section 6 of the
. California Constitution because it does not mandate a new program or h.lgher level of service on
local agencies w1th1n the meamng of article XHI B, section 6.

Labor Code sectmn 3212 1, subd1v1s1on (d), as amended by the test claim leglslatlon states the
following: : -

The cancer developing or mamfestmg itself'in these cases shall be presumed to
arise out of and in the course of the employment.. This presumption is disputable
and may be controverted by evidence that the primary site of the cancer has been
established and. that the carcinogen to ‘which the member has demonstrated
exposure 1s not reasonably linked to the disabling cancer. Unlessso '
controverted, the appeals board i is bound to find i in accordance with the.
presumption. (Emphasis added )y

The test claim legislation also extends the presumptron of mdustnal causatlon to peace officers
pnrnanly engaged in law enforcement aetlvmes as deﬁned n PenaJ Code section 830.37,

The clarrnant contends that the test clmm legxslatlon NIOW requires 1c'5ea1 agencies to frack the
employee’s non-work hour movements and ¢ontacts for-a several month penod in order to rebut
the presumption that the cancer is an industrial injury. :

The eXpress 1anguage of Labor Code sectlon 3212 1 does not imp'ose anly state- 1r1andated :
compensation claum and prove: that the mjury is non-industrial remains entn‘ely with the local
agency, as it has sirice Labor Code section 3212.1 was enacted in 1982.>* The plaiti langhage of
Labor Code section 32]2.1 states that, the “presumption is disputable and:may be controverted by
evidence that the primary site of the. cancer has been established and that the carcmogen to which
the rnember has demonshated exposure is not reasonably. lmked to. the drsabhng cancer.’

Under the rules of statutory construction, when the statutory language is plain, as the statute is -
here, the court is required to enforce the statute according to its terms. The California Supreme
Court detennmed that;

In statutory constiuction cases, our ﬁmdamental task is to ascertain the mtent of .
the lawmakers so as to effectuate the purpose of'the statute. We beginby - -~
examining the statutory language, giving the words their usual and ordinary
meamng If the terms of the statute arg unambiguous, we presume the lawmakers
meant What they said, and the plain meaning of the language govems. [Cltatlons
omitted.J**

3 See also, Zipton, supra, 218 Cal.App.3d 980, 988.
% Estate of Griswald (2001) 25 Cal.4th 904, 910-911,
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Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by. mpllcahon, express requirements that the -
Legislature itself has not seen fit to place in the statute.”” Consistent with this principle, the
courts have strictly construed the meaning and effect of statutes analyzed under aItlcle XHI'B,
section 6, and have not applied section 6 as an equitable remedy:

A strict construction of section 6 is in keepmg with the rules of constitutional
interpretation, which require that constitutional limitatjons and restrictions on
legislative power “‘are to be construed stnctly, and are not to be extended to
include matters not covered by the language used,” [Citations omitted, J[“Under
our form of govcrnment pohcyma.kmg authonty is vested in the Legislature and
neither arguments as to the wisdom of an enactment nor questions as to the
motivation of the Leyslamre can serve to invalidate particular legislation.”] .
Under these principles, there is no basis for applymg section 6 as an equitable
remedy to curé the perceived unfau-ness resulting from pohtlcal décisions on
fundmg pOllCIBS '

In the present case, the claxmant reads requlrements into Labor Code section;3212.1, whlch by
the plain meaning of the statute, are not there.

This conclusmn is further supported by . the California Supreme Court’s recent decision in
Depdriment of Finance v. Commission on State Mandates.* In Department of Finance, the.
court considered the meaning of the term. “state maindate” as it appears in-article. XIII B,
section '6 of the California Constitution. The court rev1ewed the ballot materials for article

XII B, which provided that “a state mandate comprises something that a local government entity
is required or forced to do.”* The ballot summary by the Legislative Analyst further defined:

“state m;alndates “requirements 1mposed on local governments by legislation or executive .
orders.”

The court also reviewed and afﬁmed the holdmg of thc City of Merced case, " ® The court
stated the following:

In City of Merced, the city was usider 1o legal cdmpul‘sion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost buisiness goodwill was not a reimbursable state
mandate, because the city was not require to employ éminent doma.m in the first
place. Here as well, ifa. school district elects to participate in or contmue

T Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753 757
B City of San Jose v. State ofCalzfomm (1996) 45 Cal. App 4th 1802, 1816-1817.
% Department of Finance, supra, 30 Cal.4th 727.

0 1d. at page 737.

# Ihid.

2 Id, at page 743.

* City of Merced v. State of California (1984) 153 Cal.App.3d 777.
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participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate (Emphasis in
original)*

Thus, the Supreme Court held as follows:

[W]e reject claimants® asseftion that they have been legally compelled to incur
notice and- agenda costs, and hence are entltled to relmbursement from ‘the state,
based merely upon the circumstance that’ notice and agenda provisions are”
mandatory elements of educatlon-related programs in which claimants have
participated, without regard to whether claimant's parzzczparzon in the underlying
program is voluntarjy or compelled [Empha51s added.]*

The Supreme Court left undecided whether a relmbursable state mandate “rmght be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantjal
. penalty (mdependent of the program funds at issue) upon any local entity that declined to
participate in a given program.’

The decision of the California Supreme Court in Department of Finance is relevant and its
reasomning apphes in this case. The Supréme Court explamed that “the proper focus under 2 legal
compulsion-i 1nqu1ry is upon the riature of the claimants’ participation in the underlying programs
themselves.”" “This, based on the.Supreme Court’s decision, the Commiission must determine if
the underlying: program (in this case, the decision to rebiit thé presumption that the canéer-is an
industrial injury) is a voluntary dGClSlOIl at thé local level or is legally compelled by the state. As
indicated above, school districts are not legdlly coinpelled by state law to dispute & workers
compensation case. Thé decision to litigate such:cases is made at the1ocal level and is within the
discretion of the local agency. Thus, the employer’s burden to prove that the carcinogen is not
reasonably linked to the cancer is also not state-mandated.

Further, there is no evidence in the law or in the record that school districts are practically
compelled by the state through the 1n1p051t1on of a substantial penalty to dispute such cases.
While it may be true that local agene1es will incur mcreased costs in insurance premiums as a
result of the test claim leglslanon as alleged by claimant here, increased costs alone are not
determinative of the i issue whether the legislation imposes a relmbu.rsable state-mandated
program. The Cahforma Supreme Court has ruled that ewdenee of addmonal costs alone, even

when those costs are deemed necessary by the local agency, do not result in a reimbursable state-
mandated program under article XIII B, section 6.

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all

* Iid,
3 Id. at page 731.
 Ibid,
4 Id. at page 743.
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increased costs mandated by state law, but .only those costs resulting frorn 2 new -
program or an increased level of service imposed upon them by the state*

Finally, the claimant argues that this claim is just liike two prior test claim decisions approving
reimbursement in cancer presumption workers compensation cases and, thus, this test claim
should likewise be approved. However, prior Board of Control and Commissioti decisions are
not controlling in this case.

Since 1953, the California the California Supreme Court has held that the failure of a quasi-
judicial agency to consider prior decisions on the same sub_]ect is not a violation of due process
and does not constitute an arbitrary.action by thc agancy * In Weiss v. State Board of
Equalization, the plamtlffs brought mandamus. proceedmgs to review the refusal of the State
Board of Equalization to issue an off sale beer and wine license at their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past, The California Supreme Court disagreed with the
plaintiffs’ contention and found that the board did not act arbitrarily. The Court stated, in
pertinent part, the following; '

[P)laintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs* application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisions
or practl%cs and may initiate new policy or law through adjudication. (Emphasis
added.)

In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that
claims previously approved by the Commission have no precedential value. Rather, “[a]n

agency may disregard its earlier decision, provided that its action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 -Cal.2d, at 777} 5! While opinions of the Attorney General
are not binding, they are entitled to great weight. >

Moreover, the merits of a claim brought under article XII B, section 6 of the California
Constitution, must be analyzed individually. Commission decisions under article XIII B,
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the
Constitution and the statutory language of the test claim statute, and does not apply section 6 as
an equitable remedy.> The analysis in this case complies with these principles, particularly

% County of Los Angeles, supra, 43 Cal.3d at page 54, see also, Department of Finance v.
Commission on State Mandates, supra, 30 Cal.4th at page 735.

Y Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.
50 Id. at page 776.

*' 72 Opinions of the California Attorney General 173, 178, fn.2 (1989).
52 Rideout Hospital Foundation, Inc. v. C’ounty of Yuba (1992) 8 Cal. App 4th 214, 227,

33 City of San Jose, supra, 45 Cal, App. 4th at 1816-1817; Coumjz of Sonoma .s'upra, 84
Cal.App.4th 1264, 1280-1281,
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when recognizing the recent California Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that the. Commission must now follow., .

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of
the California Constitution because the legislation- does not mandate a new program or hi gher
level of service on local agencies.™ -

- CONCLUSION

Based on the foregoing, staff oncludes that California State Assoclatlon of Counties — Excess
Insurance Authonty (CSAC-EIA) does not have standinig, and is not & proper claimant for this
test claim. Staff further concludes that Labor Code section 3212.1, as amended by the test clalm
legxslatlon i$ fiot subject to article XTI B, section'§ of the California Constltutmn because it

does not ma.ndate a new program or hlgher level of semce on local agencies,

Staff Recommendation. _
Staff recommetids that the Commission deny this test claim.

34 Because this conclusion is d15p051t1ve of the case, staff need not reach the other issues raised .
by the Department of Industrial Relations.
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267 CalRptr, 431, 55 Cal. Comp. Cases 78
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P . L PR,
CONNIE ZIPTON et al. Peﬁﬁoﬁ‘*s,'_.'
V
' WORKERS' COMPENSATION- APPEALS
BOARD CITY OF SAN LEANDRO etal.,
Respondents

No. AQ44870.

Court of Appeal, First Dtstnet, Iiivisiouj, California.

Mar 14, 1950,

SUMMARY

ik

The -surviving spouse of 'a firefighter who died of
cancer initisted workers' compensation. proceedings,
elleging that the cancer was caused by the
firefighter's exposure to. known carcinogens during
employment; Although it was conceded that the
firefighter had been exposed to known - carcinogens
on the job, the workers' compensation Judge ruled
that ~petitioner ftuled to eetabltsh the evidentiary
foundation, necessary to trigger the statutory
presumptton of industrial causation-set. forth in Lab,

Code, § T32121 The ﬁreﬁghter's cancer was a
pnmary tumor site: could not be mechcally jdentified.
The Workers Compensatton Appeals Boatd denied
recmtderatton of the decision of the workers'
oompensatmn Judge

On the survwmg spouses petition for review, the
Court of Appeal affirmed the - :board's order denying
reconsideration. It held. that fhe spouse had the
burden of cstabhshmg 8 reasonable - link between the
cancer and the exposure to carcinogens before Lab,

Code, § 3212.1, could be applied to shift the burden
of proof to the public employer on the issue of
industrial causation. Since all the medical evidence
established that the pnmary tumor site could: not be

1dennﬁed. other than by sheer’ speculatxon. itheld t‘.het .
petitioner. failed . to meet- that-.burden -of .proof;..,

(Opinion by Berry-Deel, Aetmg P I, thh Merrill
and Stranlomarn, JJ., concurring.)’ 4

HEADNOTES L

Classified to California Dtgestof Official Reports .

(1) Statutes § 21—Construet-ion-.-l.;egislative Intent,

-~ Page 1

When a court endeayors to construe a statute, it must
ascertain the intent of the Legtslature in order to
accomplish the purpose of the statute, *981

(_) Workers Compensatton § 76-Presumptton of
Industnnl Causetton— Purpose. -

The foremost purpose of the prelumpnons of
industrial- causation found in M@_&_ et
seq., is'to provxde addtttonal compensatlon beneﬁts to
certain . pubhc employees ‘who provide vml ‘and
hnzardous services; by easing the burden of proof of
industrial causation.

(3} Workers' Compensntipn § -75-Burden of Proof—
Shifting of Burden-- Statufory Presumption of

Industrial Cansation. _
The presumpt:ons ‘of industrial. eausatton t‘ound in

Lab. Code, § 3212 et seq., are a reflection of piiblic

policy, and are implemented by shifting the burden of

proof in an industrial injury case, Where proven facts

give rise to a presumption under one of the statutes,

the burden of proof shifts to the party against whom

it operates, to prove the nonexistence of the presumed

fact, namely, an industrial I‘Blﬂ.tlonshlp

(4). Workers' Compensatton § 76—Presumptions--
Industnnl Causation<-Cancer of Fn’eﬁghters and
Peace Officers.

The presumption of mdustnal oausatton of cancer
suffered by firefighters and peace officers, set forth i in
Lab, Code, § 3212.1, dtffers in application from the
other statutory presumptions of industrial causation
in Lab, Code, § 3212 et seq. Unlike the other
statutory presumpttons Lab: Code, §-. 3212:1,
additionally requires a showmg of exposure to =
known carcinogen as defined in published standards,
and a showing- that the carcinogen is. reasonably
linked to the dxsabhng cancer, before the, presumptlon
can be invoked. s

(3) Workers' Compensatton § 75—Burden of Proof—
Reasonable Link Between . Cencer and Industrial
Exposure to Carcmogen-Publto Fueﬁghter '

~In workers . compensation, proceedings - mueted by

the mmnvmg spouse of-a firefighter ‘wh. dled .of
cancer, the surviving spouse had the initial birden of
proving.by.a prepondemnce of the: evidenge that the
ﬁreﬁghtera CANCET.. was . reasonably linked to
industrial exposure to 2 known carcinogen, before, ithe
burden of proof-on the issue of industrial causation
could. be- shifted to the public employer under Lab.
Code. § 32]2.1.

(6) Workers' Compensation § 75—Burden of Proof—
Reasonable Link Between Cancer and Industrial
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Exposuré "o’ Carcmogen—-Pubhc Fﬁeﬁghtef-- ’

Undlfferenueted Carcmomn

The surviviig spouse of ‘a firefighter who died fromi

cancer falled to eetabhsh a reasonable lmk between

known carcinogens, for purposes of: sh1ftmg to ‘the

public employer the bu.rden of proof on the msue of
industrial causatioh under *982@1:, Code, §- 3212.1,
not\mthstandmg proof that the' ﬂreﬁghter had in fact
been exposed on the Jo‘o to known - earcmogens

where the cancer was & metdstatic und1fferent1ated
carcinoma, and all the medical evidence established
that the primary tumor site could not be 1dent1ﬁed
other than by sheer speculetlon o

[See CalJur.3dd. Work Injury Comgggsetlon, § §

304, 515]‘

128, 293; Am.Jur.Zd Wotkrhen's Co;npeneanon,,,§§

COUNSEL

Davis; Cowell & Bowe, J. Thomas Bowen and ,

Lesiis A. Eberhardt- for Petitioniérs,

William B. Donohoe, Thomas, Hall, Salter &
Lyding, William R. Thomas; Mark A. Carher and
Don E. Clark for Respondents

Gostikin, Pollatsek,” Meredxth & Leg' and Samuei E.
Meredlth a3 Am:ex Cunae for Respondents

BA‘RRY—DEAL, AcﬁhgsP. | A

Petitioner ‘Confiie Zipton (hereafter petitioner),
mdmdual]y and as guerdxa.n ad litem for her two

minor §0ns, seeks review of the ordef of respondeént
Workers' Compensation Appeals Board (hereafter
Board) denymg teconsideration of the decision of the
workers' oompensehon judge (hereafter WCJ) viho
held. that | petmoner fmled to° estabhsh the evxdentxary
foundation necéssary. 10’ tngger "the etemtery
presiimption of industrial causation' pu.rauant to-Labor

Code sectioni 3212.1: [FNl] *983 Petitionet contends’

that thie Board-erréd by'tiot invoking the’ presumptxon
in her: behalf, thereby sh:ﬂmg the * butden to’

respondent” C1ty of ~ San® “"Leandro’ (hereafter
respondeit) to prove that the ¢ancer sufféred by ‘her
husband;-Michael Z1pton, deceased, did not arisg ont
of and occur in the course’ of Lis- employment 88 a
firefighter for respondent.

* FN1 All further statifory referencés. are to -

- Pige 2

the Labor Code unless otherwise specified.
Section 3212,1 prov:des in pertinent part:
"[ir the' cale of active firefightinis members
of fire departments of cities, countjes, cities
and " countles, dxsmcts ,or other pubhc or
municipal corporatmns - political
subdivigions, and ectwe ﬁreﬁghu.ng
members of the fire departments of the
University of Califormia and the California
State University ..., and in the case of active

* firefighting members of the Department of
Forestry and Fire Protection, or of any
county forestry or firefiphting department or
unit .., and peace officers as defined in
Section 830.1 and subdivision (a) of Section

830.2 of 1he Penal Code who are’ primiarily

engaged in, active law enforcement
activities, the term ‘m_]ury' a8 used in this
division mcludes ¢ancer “which develops or’
menifests itself dunng a period whﬂe the
miember is in the service ‘of the deparhment
Or ‘unit, if the member demonsn-ate.s' that' he
or she ' was exposed we lov @ lnown
caremogen ds defined by ‘the Imemanonal
Agéncy  for Research on - Cancer, or as
defined by the director, ‘and that * the
carcinogen is rea.ronably linked "'to . the
dzsablmg eancer; [ ] The; compensanon

- which i awarded foi “cancer shall: inchude’

full hospnal surglcal, ‘medical u'eatment, '
disability" mdemmty. and déath beneﬁts
[1] The cancer so developing or mamfestmg '
itself in these cases shall be’ presumed to
arise out of and in the course of the
eriployment, "This presumiption is dleputeble
and’ may be controverted by other evidence,
Jbut unless so controverted, the appeals board
5 ‘bound ‘to-find’ 1n nccordnnce w1th 1t
(Ibahcs added)

'i‘"

At issue is ‘the constriction’-of section 3212.1, and
specxﬁcelly, the deﬁmhon of the phrase "reaeonably :
linked." For the reasonis dxscussed Below, we affirm
the Board‘s order; and hold that petitioner has failed
to prove by & preponderance ‘of 'hie “evidence ‘that
Zipton's fatal cancer Wwas ‘reasonably linked 'to" his
industrial exposure to carcinogens.

Factual and Procedural Background

Michael Zipton wes employed as a firefighter for
respondent from ‘October 1;" 1970, until Apnl 12,
1987. His duties included the active euppresslon of
fires:: During this period, he was" “exposed to various
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carcinogens, as defined by the International Agency
for Research on Ca.neer ([A.RC) [FNZ] wht]e ﬁghtmg
ﬁres The speerﬁe number of earcmogens to whreh
from thls record. The pnrttes do egree “that he was
exposed to the follovnng earcmogens lmown to cause
cancer in humans aecordmg to the I.ARC studies:
arsenic, asbestos, certain polyaromatic hydrocarbons,
vinylchloride, chromium, and acrylonitrile. .

“‘:.“"""J':.' . " i

FNZ In 1971 the IARC mmated a program

o evaluate the earomogemc rigk.,of
chemrcals to humans by producing cntreally
evaluated monographs on
chemicals. The term "earcmogemc nsk" i
the IARC Monographs on the Evaluation of
/the Carcinogenic. Risk. of Chemicals to
Humans, - Wor]d Henlth Orgemzauon,
. International Agency for 5ee
Cancér, wvolumes 1 to 29 (Oet 1982 supp 4)
*is deﬁned as: the probabrhgy that. expoaure to
" a chemmal ‘of, complex mixtiire, '
e .-emp]oymentm apartleular occupation, &
C lead 10 cnncer .in hqmnns The

e
terms’ of suﬁiment ewdence,

evidence, and inadequate’ evidence of -
carcinogenicity. . = "Sufficient | me_vxdence“
indicates that. theré is,a ) '

i between the agent and hmm

sufﬁment evrdenee " of ‘oarcrvriojgemetty

_expenmenta ‘ammals the LARC eonmders

and 61 chemreals groups of chethicals, or
industrial .processes, . that are. probably
caremogemc to humans_ A

In April 1987, Zipt
stoppéd work, I Ma

On May 18, 1987, Ziptsn

compensation benefits, alleging that his cancer was
occupationally related; .

ca

Cn February 29, 1988I thton dJed at age 39 fr i
the eﬁ'eets of. er. On Teh 1, 1988, a0

individual - .

e a"clzum for workers :

Page 3

undifferentiated cafcinoma involving liver, hepatich
pancreatic and perigortic lymph nodes. left adr nali}
nght ﬂnd left. lung Yt

On Mareh 11, 1988 petmoner filed an apphcetmn
for death benefits, and petitioned the Board for a

-finding of industrial causation: of thé" dizability and"

death of thton pursuant to Governiment Codé section
21026, .and for an ‘award of the special. denth benefit
pursuant to Government Code geeuon 21363 [FN3]
On April 5, 1988, petitioner was appomted guardian
ad-litein ‘and- trustee for her minor sons, Jeremy and
Casey prton. -

N

FN3 The Board found that Zipton did not

sustain an, mdustnally related .. disability

' within the meaning of . Government Code

o gectlon 21026, Therefore, pet:troner was not

. entitied to the special. death ‘béngfit under
Govemment Code section 21363.

Respondt demed liability, Numerous medical .
opinions, were. obtmned regaxdmg the mdustnnl
relatxonsh.tp of ertons eanoer The parties filed tnal'_
bneﬁi'_ d the matter was submrtted to: t.he WC.T on’

mw.rgd.

On, Octoher 27, 1988, the WCT lssued -his decxsmn.

As pertment, he held that because a primary entty site

for the cancer could not be identificd, petitioner

failed to-establish a reasonable link between Zipton's

cancer and the industrial exposure to- cercinogens, as

required by section 3212.1.Therefore, she was not

entitled to the prefumption of industrial causation,
Abgent the presumption, the ‘WCJ further held that

petltloner did oot moet her. ‘bitden of proving. that

Zipton's cancer was mdustna]ly related.

On November 21,. 1988 petltloner sought
reconsrderatton, contcndmg that requirement. of .a
fumor. s site as n prerequisite to establishing a
reasonable nlmk resulted, in'.a strict;.. technical
evrdenhary hurdle, defeatmg the intended: expansive
purpose of section 3212.1. On December 21; 1988,
the Board denied reconsrderatron, and adoPted the
WCJ's report and recommendation on reconsideration
(hergafier] Board opmron) dated December 5, 1988

On December 28 1989 we gmnted review.

Medmal Evidence
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The medrcal evrdence before “the Boerd consrsted'

primarily of the reports and testimony of four well-
qunhfed doctors: Michael Jensen-Akula. M.D., %985
Intemal Medrcme (Z:ptons treatmg physrcran at

Envrronrnental Research, ‘Tne (a comulhng'_r
toxreologxst engaged by penhoner's attomcy), Phillip .

M.Env.Sc.,
; Toxrcology"

L. Pclalggﬁ; MD. 'MPH,;
Occupatronnb’anrrcnmenml Med1 !
and Bpideniiology (engdged by pehtl‘ ner's attorney)
and Piero” Mustaschi;*M.D., Clinical' Professor of
Medicine and Preventive Medicine, Occupational
Epidemiology, University of California, San
Francisco (cnggged by respondent's attcmey). .

Dr. Jcnsen Aku.la d.agnosed er{ons condltron as
métastatic unchffereu tiated carcinoma and stated that
he was unaware of 'any k:nown association’ between
Ziptot's caricer gnd- ‘hi§ “exposure to toxrc chemicals
on the job. Hé noted: "Sincé theé ‘specific type of
epithelial carcinoma is not clear in this case, it would

be very difficult to associate, this with any specific .

toxini O porson, alﬂ:ough 1 would be interested in

having ‘8"list 6f toxit chemicald that yoii feel he’ Tiag n

beet cxposed tof At tlns point; I cannét specrﬁ
state any definits reletlcnshrp between afy toxic

exposiife and" nggrnvatron cause or acceleratron of ]ns B

tumot."  After ‘reviewing- the  toxicology” report, Dr.
Jensen- Akula concluded that he was undble: to
specifically comment on any direct cause and effect

relatlcnshrp bctwccn ertons exposure tc mdueinnl .

earcmogens and hrs cancer """

Dr. Polakoff stated in his cornprehenswe report of

February 6, 1988 thdt cdncer due to occupetmnal

exposure is mdrstmgurshable from tancer due ‘10

other causes. Carcmogens may produce cancer at
organs drstant from the site of coiitact; and .‘the
potency of d partrcular carcmogen is not unrform for
all tissues. Df. Palakoff “coiitinned: "Cancer is
generally regarded as a disease of old age. There are
2 factcrs thaf generally draw our attentlon__to

]ngher i tiorrral mcrdenc ‘rate’in the ,'w rker
cohort or popula‘non bcmg evaluated. w '

Specxﬁcally regardmg ertons axtuanon, Dr
Polakoff noted 'that Zipton was in excelleiit héalth
prior to 1987; his hfe-style was relatively free of
other risk factors, ¢.g., he did fiot-smoke; drink, of
use drugs; he had not traveled to exotic locales; he

had no previous occifpational exposure nor amy

Pabed

umque hobbres, there was no hrstory of cancer m hrs

" immediate - famrly, and he contracted .cancer: nt 8-
rclnhve]y, young ge. Furthennore leton had dn'cct -

and’ contmuous exposure to’ & host of kio

' occupatronnl earcmogens Moreover eprdennolog"’al,‘.'

studies documented excess cancer in varipus -orga
sites, as wel] as total cancer rates among ﬁreﬁghte
Based on all of thc factors. Dr Polakoff concluded
that Zipton's 17 years as a firefighter for respondent
contributed to the "genesis of his.cancer and *986
his mnrkedly depleted lrfeepan [1[ ) Ajthough the
deﬁnrtrve genesrs of hrs canccr wr]l never be
servmg as F ﬁreﬁghtcr for over 17 yea.rﬂ deﬁnrtely
contnbuf.ed to ita cnset." e ..
Dr, Bendrx' exermned leton pnor to hrs .death, and
rnrtrally repcrted on' November 16, 1987. At the time
of her ¢xaniination, Dr. Bendlx WEE’ unaware that the
cancer had been ‘ dragnosed ‘83, 8 “‘metastatic
undrfferennated carcinoma Witﬁ'-the' “prithary tumor
site unknown At that tim , the prehmmary evidence
cated'i : : 'srte was e:ther the Iungs or

Bendrx ‘concluded thnt it was probable that ertons
employment "ea ed or metenally contnbuted to his
eencer wlnch had g lwer of 1ung pnmary szte

Ini'a- subsequent report deted Apnl 14 1988 upon

revrewmg the final pathology report and learnmg that
the primary tumor site was not the liver or lungs, but
unknown, Dr. Bendtx emphesrzed "Consrderan_on of

aﬁ'ect orher srtes

Ao v
LS N

Dr Bendrx acknowledged in her ﬁnﬂl report fhat it
was unpcssfcle to . ascertain the usual age . of
occurrenee of ertons ce.ncer since the pnmnry gite

Wt'the uge of40. Dr.
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Bendix concluded that Zipton's:cancer was probably,

caused by exposure to chemical:icarcinogens in the - -

smoke which he mhaled asa ﬁrefrghter

Dr Mustncch.l in his report of‘ March 18, 1988,
concluded that work exposure played no role in -

Zipton's development of cancer,.but did not give any
mdreatron as to ‘what he thought might hnve caused -

the cnneer He. drd not discuss.possible risk factors.

other thnn ehmmatmg chemrcal exposure on the job .

as a possible cause of Zipton's. cancer. The major
thrust of Dr. Mustaccln's report wasg directed to taking

exceptlon to the. conclusions reached by Dr. Bendix .

regardlng Zipton's mdusmal exposure, to specific
carcinogens, an...issue rendered moot . by the
subsequent-Board finding. *98‘7

Board Opinion

Addressmg whether Z:ptons fatnl cancer came
within the ambrt of section 3212.1, the WCJ initially
determined | that -petitioner proved the requisite
exposure by a, preponderance of the. ewdenee The

WCI stated. "This conclusion is reaehed after close

study of .the reports. of Drs Mustacchi and Bendix;

although Dr. Mustacchi disagrees with Dr. Bendix as -

to the status of some of the borderline substances or
those not definitely shown to be related to cancer in
humans, it is stil] evident that at least several of them
meef the, criteria "

Turmng to the seeond requ:rement of Mﬂlzl—

proof-of.a. "reasonable link" between Zipton's .cancer
and . hig .mdqs_tnnl carcinpgenic exposme_-the_ WCI
emphasized: "[T]o apply the presumption it must then
be demonstrated.by.a preponderanee of the evidence
that -the carcinogen, is reasonably :linked to the
disabling cancer, and therein lies the major difficulty
in this case, ....{f ] Unfortunately, the .very nature of
the diagnosis..is such that the burden, of. proof of
industriality..., was impossible to meet regardless of
the effort involved." Without scientific evidence as to
the nature of the primary cancet, the, WCJI -concluded
that petitioner. failed to prove that Zipton's cancer was
reasonably lmked to hxs mdustnal exposure.

Leglslatwe Hrstory

(_) It is ﬁmdamental that When & cou.rt endeavors to
construe a statute,-it must ascertain. the intent of the
Legrsletu.re in: order to accomplish the purpose of the
statute ‘ : A
{1973) 10 CelSd 222, _L [ ]0 Cal,Rptr 144, 514
_Mﬂl,l :

" Page 5

In the matter before us, the legislative history does
not change the outcome. We aré concerned;: however,
that neither the parties to.this action, nor amicus
California  Compensation  Defense Attorneys
Association demonstrate an awareness of the specific
legislative history, Because this case presents such a
troublesome set of circiimstances ind 8 dlfﬁmﬂt issue |
to resolve, the pertment legrslnhve hrstory is. -
consequential and should be dlscussed !

(_) The foremoat purpose -of the presumpﬁons_:o
industrial causation found.in. the Labor. Cods (§-
3212,. 3212.1, 3212,3, 32123, 32124, 32125,
32_1_,5_, 32127, 3213) is to. provide - addmonal
compensation benefits to certein pubhe employees
who provide vital and hnzardous services, by.easing:
the burden of proof « of industrial. causation. { (3)(See: 1
fn. 4.) S Saal v, Workmen's Comp, Appeals Bd_(1975) -

50 Cal App 3d 291, 292 ["‘988123 Cal,&pn'. 50§|,"¢

FN4 The presumptmns,» which- are a.f5
_ reﬂeohon of public policy, are 1mplemented
by.. shrftmg the. burden.. of. proof. in ‘an
industrial mjury case. . Where - facts are .
proven. giving rise to a presumption under |
one of. these statutex_ the burden .of - proof
shifts o the party, against whom it.operates,
to prove the nonexistence of the. presumed.
fact, to wit, an industrial relationship. (Cf.
Gillette v. Workmen's Comp. Appeals Bd.
320(1971) 20 Cal.App.3d 312, [97 Cal.Rptr,
5421; Evid. Code.§ 606.) :

Section 1 of Assembly Bill No, 3011, 1981-1982
Repular Session, added section 3212.1 to the: Labor
Code, thereby extending the presumption of
industrial causation to encompass cancer suffered by
certain active firefighters. (Stats. 1982, ch, 1568;-§ 1,
p- 6178) [FNS] Section 3212.1 defines, the applicable .-
condition .as- “cancer which -develops' or manifests-
itself" during the employment period. (4) Unlike the
other presumptions, however, it:additionally:requires

a showing.(1) of exposure to.a-known careinogen 8s:
defined by the [ARC,; -and (2) that-the carcinogen s
reasonably linked to the disgbling cancer before the :
presumptlon cen be mvoked -

'FNS Bffectivé January 1, 1990, the
presumpnon elso was extended to peaee
- officers’;as defined in Penal .Code sections
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8301 and 830.2, subdivision (=), (Stats.
v 21989, ch. 1171, § 2,"No. 6 Deeéring's Cal.
wirzi Legis. Service, pp. 4498-4459)

In its ‘original form, section 3212,1 only required, in
conformity ‘with the other presumption statutes, that
the cencer' devélop’ or manifest itself duting the
employment. {Assem. Bill No. 3011 (1981-1582 Reg:
Sess.) § 1.) The bill underwent several amendments,
apparently " in* response to - considerablé opposition

from state and 'local agerncies concetned with its .

potentially excessive finantial impact, There was also
"some skepticism regarding whether cancer was
actually .an occupational disease encountered by
firefiphters. (See Senate Report to thé Chairman of
the: Joint Committee on Firé, Police, Emergency and
Disaster Services in California (1987) Firefighters: A
Battle With Cancer [hereafter cited as 1987 Joint
Committee Report]; letter to Senator Campbell dated
Aug. 17, 1987.)

Additionally, the Assembly added a sunset clause to
effect the repeal of section 3212 1 on January I,
1989. However, following receipt of the 1987 Joint
Committee Report demonstrating that ¢ancer was in
fact an- occupational hazard of-firefighters and that
the financial cost of the presumption had been much
less than anticipated, apparently in spite of the fact
that the mortality rate from cancer emong firefighters
had increased, the Lepislature repealed’ the sunset
date. [FN6](See 1987 J.-Com. Rep:, supra, pp. 3-5,
15-17,31) - ' o

FNG Section 3212.8, which would have
repealed gection 32121, was repealed
effective Jenuary 1, 1988. (Stats. 1987, ch.
1501,'§ 1) :

The most cogent statement of “legislative intent
regarding section 3212.1 is found in a lstter dated
August 26, 1982, from legislative counsel to *989
Senator Newton Russell:"As pertinent, counsel stated:
"The workers' compensation law .., generally
speaking, requires every employer ... to secure the.
payment - of workers' compensation for injuries to
employees acting - within the course of their
employment. Before an employse i3 entitled to
workers' compensation benefits, it must be shown
that the injury was proximately caused by the
employmént (subd. (c), Sec. 3600, Lab, C). .. []11f
AB. 3011 ig chaptered, the: specified firefighters
could use this presumption-and be entitled to workers'

Page 6

compensation benefits without showing “that the
injury was proximately caused by the employment,
uniess the local public agencies could provide
otherwise.” (10 Assem. I. (1981-1982 Reg. Sess.) pp.
17852-17853, italics added.) - o

We glean from the legislative history that the initial
draft of gection 3212.1 (Assem. Bill No. 3011; sup#a)
wag met by stiff registance from selfinsured stite and
local agencies which were” prédictiig economiic
catastrophe. (Se¢e 1987 I. Com. Rep., sijpra, p. iii.)
Bechuse of this initial panic and the resulting
pressuré placed on the Legislature, it is evident ithat
the reasonable link requiremént was addéd to appease
public entities in order ta assure that the bill would be
pasaed. (See 1987 J. Coi’ Rep.; supra, p. i)

Ironically, the information provided in the 1987 Joint |
Committee Report indicates that local public entities
may be faring better economically under the cancer
presumption law. [FN7] If correct, it appears that the
original reascn *990 for adding the reasonable link
requirement-to curb a potentially disastrous financial
impact-may be nonexistent, and' public entitiss may

. be saving money with the impleméntation of ‘section

3212.1. : ‘

"FN7 The 1987 Joit Committes Report
reads, as pertinent: "An argument frequently
heard in opposition to the firefighter cancer
presumption law -is the ‘high fiscal costs of
that presumption for publié¢ employers. [ ].
In response to the financial concernd, thé:
estimated cost of workers compensation ‘arid
related bensfits attributable-'to thé cancer
presumption law appear to be minor. Much
higher - costs” were ~anticipated when the
Legislature passed the ofiginal cancer
presufiition bill in 1982, Those costs were
deemed teasonable for the compensation’ of
firefighters who had- confracted’ cancer as a’
result of their occupation. However,
according to'recent estimates, the law will
not be as costly 8§ originally thought [§ ] &3
Based on a random survey of fire agencies, %’:
the -Commission on*’ Stats Mandate

the firefighter:cancer’ presumption law fog
the 5-year period covering the fiscal yeafy
1982/83 - throtigh fiscal year 1986/87 walh
approximately. $250,000. Furthermote, thos
costs attributed to the fifth year the law wa
in effect were roughly 1/3 of the highest cost
fiscal year, Therefore, those who argued that
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‘costs _for firefighter cancer  presumption
c]arms would continue. to escalate were
, mcorrect The Comnussmns estimate of the
: _average annual costs of  the cancer
presumptlon law are well below. the
$500, 000 ceﬂmg on relmbursements from
the .- States Mandates
Furthermore, lacal _]unsdrctmns stand to fare

far better under a ‘cancer presumptwn law.

Before the law was enacted, local agencies
were responsible for the full cost of workers'
compensatmn beneﬁts, or for the mereased
_prermums resulting from suceessful elmms
for. ﬁreﬁghters Job-related cancer, In

. addmon to the full hosprtal surgical, .

medical dlsabrhty, mdemmty and death
beneﬁts costs, local. ,agencies also ‘had to

bear- the legal,:, admxmstrehve end other
overhead expenses assocrated with handhng

2 ﬁreﬁghters clau'n 1 ] However under the

cancer presumpt:on lew-when the
Lepislature adopts the recormendations of

-, ~ the Commission on State.Mandates- local
" ecntities msured by the_State’ Compensatlon

Insumnce Fund (SCIF) may., be relmbuxsed,

‘ for eny mcreales in workers‘ oornpensntron

P i
attnbutable to the cencer presumphon law;
mcludmg but not litnited to staff, benefit and
oyerhead costs Thus, sel.f-meured local’
agencies . can expect a’ minimum of 50
percent savmgs on claims for job-related
firefighter cancer, [1] ] While the financial
impact on the State and local agencles
.. cannot be identified precisely; there is no
supportmg data .to essume that the: cost

. would be excéssive." (At pp. . 15-17, ﬁls ’

! ﬁomxtted) SR ITR R

ihile the legmlatrve h.rstory reveals an mtent on the

Efoximate cause Moreover, we discern that the

Cla:ms ™ 1.

of the Leg:slature to edse the burden of proof of

ent is no 1ess ‘than. the- logrcai equwalent of |

reqmrement was precipitated by.the fear of financial .

doom, but that this fear may be unfeundei

In summary, it may be that there is no purpose to be
served by the reasonable lmk requirement, If mdeed

Page 7

& burden: of proaf which i§ medxcally mrpossihle
sustain, the Legislature Tay wish to Teexamine.
reasonable ki N8, { 5 18
clearly 8 legtslatwe tagk, Our task is to mterpret the e
reasonabls link:: requlrement in’; hght of the faem
before us. : :

FN8.At-oral argument, the attorneys were
asked to od\nse the court whether the
situation faeed by petitioner-a. burden of
proof made impossible by. the current state
of medical knowledge-is a common: one.
They were unable’to cite any, other similar
cases.

_Reasonable Link Requirement

The determination of what minimum- factua!
elements must be established in order to invoke the
presumption under section .3212.1 is-a question of -
law that is revxewable by the-courts. (1 ‘Hanna, Cal. .

Law of Employee InJunes .and Workmen's
Compensatmn (2d.rev, ed. 1989) § 10. 08[5] p.

1042.4; cf. .D[mmrg v, Worlanegs Comp. Appeals Bd:
1972).6. Cak3d-860;- 864.. 101 Cal.Rptr: 105, 495,
;.{ndus gaI Aac

Bd.:(1982}, 127»Cal Auu ad’ 514 520 | 72 Cal.Rptr,
605]. 1 '"Prep _nderance ofithe’ ev:dence' *99] - means .
such evidence;, as,-when werghed wrth that: Dpposed to .
it; has. more, convincing .force " and the . greater.
probablhty of h-uth “When wexghl.ng the evidence, the,
test is not the relatwe umber: of thnesses, but the .
relatwe convinging . force of - the evrdence “ (5
32025) R SIS P e

Although we Tecognize that the Legislature intended
to- ease the burden oi‘ proof” of: industrial eeusahon
faced by firefi
by peutxoner,
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as to the nature of the primary cancet, and apart from
sheer specu]atlon it is impossible based upon the
record herein‘to’ pmpomt within" reasonabla medical
probability the carcinogen or caxcmogens that caused

the mahgmncy [T']hc essentlal m:ssmg élement,
ie., thé nature of the carcmogen and its rclauonshxp
to the car¢inoma that dcveloped and metastasxzed
leaves en évidentiary gap. It may be true, as apphcant
argues, that the prcsumptlons purpose is'to fill in
gaps and insufficiencies in the evidence once it has
been established that an applicable condition exists
but here we ‘cdfinot reach that point since
msuﬂiclc_nt evidence exists to activate the
presun';iption ab initio."

Petitioner argues that a reasonnble link is established
by virtue of the exposure to carcinogéns, Icnown to
canse ‘lung and liver cancer, ‘and the existence of
cancer -in thc lu.ng nnd liver organs ‘We dxsagree
Petitioner 1gnores the fact that the: cance.r found in

Withoist xdentlﬁcatlon of the underlymg factunl

linkage, i.e., the primary tumor gite;, the’ opxmons of -
Drs, Bend:x end Polakoff are ‘h1gh1y speculatlve and
conclusmnary Dr. "Polakoffs opinion regardmg the

lack of othier récognizéd- nomndustnal risk factors is
well ‘taken. Nevertheless it' is ‘pure’ con_]ecture, tof]
conclude that a re,asunable lmk ex1sts between

......

virtue of this fact the cancer cannot be attnbuted t“

any parhcular carcmogen

1t is not our intention to ifmply that i in every cancer
case A’ pnmary gite must be established in crder to
mvoke the presumptmn of mdustnal causation iinder
section 3212.1.'In' détermining ‘whether'a téasonable

Page g8

link exists, sufficient'ta mvoke the presumptmn, the
proper mqulry should be whether it is more probable
than ‘not that 'a cancer is linked to the’ mdustnal
exposura "A poss1ble cause only becomes ‘probable’
when, in the abseice of other reasonable’ causal
cxplanahons it becomr,s more likely than not that the
injury was 2 result of 1ts act:on." (J ones v Ortho
o8

403 1209 Cal ]ig!r, 4§_6_l )

In . the 'miatter befure us, however, _w:thout the
1dent1ﬁcanon of a’ primary tumor site, there is no
evidence from wl:nch to reasonab!y infer that’ leton 5
cancer, in the’ absence of other reasonablé causal
explanntmns wag more hkcly the result of industrial
cxposurc than nomndustnal axposure To make that
leap, as’ petmoner urges, would require that we
simply ignore the' lchslatwe directive that &
reasonable lmk must “be’ establlshed by a
preponderance “the - evxde.nce before  the
presumption. can be mvokcd

While the legxslatlve mandate ‘that the workers' |
compcnsat:on laws are to be hberally construcd
apphes to the construcﬂon of ectlo 3212 (§ 3202;

Cal App.3d QZZ. 633 ] 24 Cal P_\gtr, 402 D, it does not

authnnze the creabon of nonsxlstent ev1dence (Wehr

Cal Agp‘Bd 18§, 125, Suﬂ_v_-MiIler Contractmg Ca, v
Is Bd (1 07 CslA

916, 926 [L66 _Cal Rptr. " 111]) Furthennore, the

Legislature exprcssly pmvxded that "'[n]ottnng
contained in “Section 3202 shall be construed as
rehevmg a party from mcetmg the evxdentlary burden
of proof by a pre.pondcrance of the evidénce." (§
3202.5.) -

Petitioners reliance on Muzg'iic' v, Workers' Comp.

Appeals Bd., supra, 51 Cal, Agp 3d'622, is mxsplace(L
Muzhik concemed the: construcfion of the statutory

heart prcsumpnon embodied in section 3212 ‘and the
meaning of its phrase "heart trouble." [FN9] Given
the liberal mandate of section 3202 and the general -
rule that stntutory language is to be given its:
commonly underateod meaning, the' Muznik cotirt
held that the phrase “heart trouble“ in gectmn 3212
“aggiimes a rather expanswe meamng AN Id ‘at P
635.) However, unlike the heart presumptmn statutc, C
gection 3212.1 rcquu-es an addttwnal showmg ‘that
the “industrial exposurc is reasonably lmked to the
*993 disabling ‘cancer."Bstablishment’ of this linkage
is a question of fact, which must be shown by a
prepundemnce of the evidence. (§ ~ 3202. 5.) This
addmonal criterion’ distingnishes the instant case
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from . Muznik and. its construction of gection 3212,
whxch is mouch less- -specific. regarding the; reqmmte
elements of . proof;;’
conmderably more flexibility ifi its interpretation. As
noted by the WCJ h "the gap. created by the
absence of facts nccessaxy to establish & reasonable
link simply cannot be bndged by the rule of liberal
construction.

FNS In order for an eligible employee to be

-~ entitled to the presumption in gection 3212,
it must be shown that “heart trouble" has
developed or manifested: itself during a
period while such employee is employed by
a relevant agency.

In conclusion, petitioner has failed to establish by a

preponderance of the evidence:that her: deceased:

husband's, cancer: was reasonably lmked to - his
industrial . exposure to -carcinogens whlle he was
employod asa ﬁrcﬁghter by respondent.

The Board's ordsr dcnymg recnnalderatmn is
_ afﬁrmcd. . : .

Merrill{] _.-,.a.nd Strankman, J,, concune(i.

A petition for a rehearing was denied April 4, 1990,

and petitioners' application for review by the
Supreme Court was denied Juns 6, 1990, *994

Cal.App.1.Dist.,1990,
Zipton v. W.C.AB.

END OF DOCUMENT
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M
RIVERVIEW FIRE PROTECTION DISTRICT,
Petitioner,
Vv,

: WORKERS' COMPENSATION APPEALS BOARD
and WALTER SMITH, Respondents.

Neo. A062192,

Court of Appeal, First District, Division 2, California.

Mar 25, 1994,
SUMMARY

. A firefighter whose stomach cancer manifested itself

after he had been on the job for 10 years filed a
workers' compensation cleim. He testified that he had
been exposed to asbestos, soots, tars, and other
substances that are known to cause stomach cancer.
The workers' compensation judge found that the
cancer was presumed to be industrially caused under
Lab,_Code, § 3212.1 ("injury" includes cancer
contracted by active firefighter if firefighter
demonstrates exposure to lmown carcinogen and
reasonable link between carcinogen and the cancer),
and awarded the firefighter permanent disability of
7.5 percent plus further medical treatment. The
Workers' Compensation Appeals Board denied
reconsideration, and the employer petitioned for
review.

The Court of Appeal reversed the decision of the
Workers' Compensation Appeals Board denying
reconsideration. The court held that the firefighter
presented sufficient evidence to support the finding
of industrial exposure required by Lab, Code, §
3212.1. The court further held that, as to the
requirement of the statute that the carcinogen and the
cancer be reasonably linked, a firefighter need not
show that industrial exposure to & carcinogen
proximately caused the cancer, but must show
something more than a mere coincidence of exposure
and cancer-the firefighter must show a logical
connection between the two. The court held that the
firefighter in this case did not present sufficient
medical evidence to support the finding of 8
reagonable link, and thus the presumption of the
statute was not activated. A doctor testified that an
occupational etiology of the frefighter's cancer was
uplikely, The firefighter's own expert stated he did
not believe that the frefighter's employment
contributed to his cancer. He also stated that the

Pagé |

significant majority of cancers occur after 15 ar more

years from the date'of initial exposure to agbestos. He" -

said it was possible that a latency penod cotild be: Tess -
than 10 years, ‘bt that this was not medically
reasonable or probable. (Opuuon by Phelan, J., with
Kline, P.J., and S:mth I, concurrmg)*llZl "

HEADNQOTES

Classified to Celifornia Digest of Official Reports

(1) Workers' Compensation §° 76--Proceedings
Before Workers' Compensation Appeals Board--
Hearing and  Evidence--Presumptions--Cancer
Contracted by Firefighter--Finding of Industrial
Exposure. _

In a workers' coriipensation proceeding, a firéfighter
who ¢ontracted stomach cancér presented . sufﬁcxent
evidence to support the findirig of industriel exposire
required-by Lab, Code,'§-3212.1 ("injury” inchides
cancer contracted’by active firéfighter if . ﬁreﬁghter
demonstrates exposure to knmown carcinogen and
reasonablé Link between -carcinogen and the’cancer).
The firefighter introduced a monograph showing that
asbestos, soots, tars, and mineral oils cause cancer in
the gasirointestinal trect. He also testified that he had
been trained to ‘recogiize materials encountered in
firefighting, that he was able to identify asbestos, and
thet, during- his yedrs as a fiiefighter; he 'mhdléd
asbestos dust’ and smoke. Expert ‘testimony ‘was not
required to prove that he wis exposed to asbestos. He
also testified to having been exposed to soots and
tars, and that he had not eiways worn a breathing
apparatus, since such an npparatus was & recent

-phenomenon.

(2) Workers' Compensation § ‘76--Proéccdin’gs'
Before Workers' Compensation Appeals Board--
Hearing and  BEvidence--Presumptions--Cancer
Contracted by Firefighter--Finding of Reasonable
Link Between Carcinogen and Cancer:Words,
Phrases, and Maxims--Reasonable Link.

The term "reasonable link" in Lab. Code, § 3212.1
("injury" includes cancer contracted by active
firefighter if firefighter demonstrates exposure to
known carcinogen and reasonable link between
carcinogen and the cancer), has a plain meaning that
is clear on its face, Two things are reasonably linked
if there is a logical connection between them. Thus,
firefighters need not show that industrial exposure to
carcinogens proximstely caused their cancer, but they
must show something more than a mere coincidence
of exposure and cancer-they must show a logical
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conneotron between-the two. The. legislative -history .

mption. stntutes is fo ease the bnrden of proof for
‘_-, eafety workers If -the Legmlature hed
int ded "reasonable link" to be. the equwalent of
"proxrmate .cause; "E 3212] would be mere
surplusage and. would not . have, been enacted.
Accordingly, if the evidence’ supports a reasonable
mference that, the .occupational exposure .contributed
to the workere .cancer, then.a reasonable link has-
been shown, and the drsputnble ‘presumption of
mdust.rm] causation may be mvoked

[See 2 Witkin, Summary of Cal. Law (9th ed. 1987)
Waorkers' Compensetton., § 231, ] *1 12‘2

(), Workers Compensatlon §
Before Workers
Hearmg and

76-Proceed.mgs
-Compensation Appeals Board--
vadence—Presumpnons—Cancer
Link Between Carcinogen and Cancer— Sufficiency
of Medical Evidence.. . ;- -

I a workers' compensatmn proceedmg, a firefighter
whose stomach cancer manifested itself after he had
been-on:the ]ob for 10 years did not present sufficient
medical .gviderice to. support the finding, of
"neasonable Jink" reqmred by Lab, Code, § 3212
("nnjuxy lncludes _cancer contracted by. . active
ﬁreﬁghter lf ﬁref‘ ghter demonstrates -exposure g .
kmown. . carcinogen and reasoneble lmk between
carcinogen ¢ and the, eancer), a.nd thus. the presumption
of . that - statute was npt . actwated The ﬁreﬁghter\
tesoﬁed regardxng his exposiire, to asbestos, 800t, tars,-
and other carcinpgens, However a.doctor testlﬁed

that an occupational etiology of ﬁle ﬂreﬁghtere .

cancer was unlikely, The firefighter's own export
stated he did not believe-.that the firefighters
employment contributed to his cancer, He also stated
that the significant majority of cancers, occur after 15
or,;more years from the,date of- tmtxal exposure. to,
aebestos He said it was possible that a latency penod

oould be less than 10 years, but that this .was not

merhca]ly reasonable or probabl-

COUNSEL

Thomas, Hall, Salter & Lydrng and Douglas B.
Stamns.for Petjtioner. .

McLaughlm & Pegnim and. Thomas M Pegmm for
Respondents. "o

PHELAN, J.

_t,the,purpose of tbe workers' eompensatron _

Page 2

We hold that ﬁreﬁghters who develop cancer. after

being exposed .to carcinogens in the . course of
employment need not show that the1r cancer. wes

proximately caused by those carcinogens in order o

benefit from-the presumption of industrial causatron
estabbshed in Leb or Code section 3212, 1. [FNl]

FN1 Unless otherwise indicated, all further
statutory refergnces are to the Labor Code.

‘Background

Walter Smith (applicant), born September. 10, 1947,
was .8 _firefighter . for . Riverview. Fire Protection
Dlstnct {employer) from September 1980 on. During
his. employment he developed stomach cancer which
became, mamfest in September 1990, Apphcant had
surgery, that ‘month and- retumed to #1123 work in
November 1990 wuh resrdunl symptoms of tiredness
at. work and oecasronal stomach ,pain. Statistically
epphcant was, given.a probabrhty of. suqvwal after
five years of about 25 to 30 percent. He died on
October 16, 1993, . ,-

App]roant testrﬁed and it was not serrous]y dmputed
that while he was working for employer he was
exposed to asbestos, soots, tars and other substances
which.are known to cause stomach cancer; Workers'

Compensa’oon Judge (WCJ) Philip. Miyamoto,- found.
that, the cancer.-was .presumed to. be. mdustnally-

eaused under @01‘ Code section: .3212.]1 and

ewarded ‘applicant perrnanent disability of 7.5 percent

phus further medlcal treatment,
Compensauon Appeale
reconsrderatron, with-one. commissioner dlssentmg

The

We denied employer’e petmon for.writ of review. The .
Supreme. Court granted review and remanded the -

case to us with directions to grant-the writ."

We ho]d that under gection 3212.1 applicant was not
required to.prove that his .CADCEr Was, proxrmately
ceused by industrial exposure to carcinopens.
Nevertheless the Board's. application of the gection
3212:L. .:presumption of . industrial. :causation. was
erToneous  because  applicant-
substanunl evrdence of a: reasonnble link-between the

Burden of Proof'and S&ction 3212 )

In the usual workers’ compensatlon case, before an
employer can be held liable, the, worker must show
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not only that the injury arose out of end in the course .

of employment {AOE-COE) but also that ™", the
injury is proxnnately eansed by the employment .

(§ 3600, subd: (2)(2) &7(3):)'Althotigh workers'

coinpiensation Tiw miust bé'"libérally . construed” in
favor-of the: mJured worker (§ ° 3202) the burden is
normally on the worker to'show proximate cause by &
preponderance of the evidence. (§ 3202.5.) [FN2]

- FNZ'Section’ 3202 provides that the ‘workers'
compensation laws "shall be liberally
construed by the courtz with the purpose of
extending their benefits for the protection of

persons- mJured in the course of thelr.

em‘ploymen !
¢ Section’ 3202:5 provrdes in® relevant part:

"Nothing eontamed in Seéction 3202 sha]l be

conbtniéd “as relievmg a party’’.

“miseting the evrdennary biifden of proof by e

preponderance “vgf o the ' évidence. -

Preponderance ‘ofithé evidenice' téany such
‘évidence - as, when wetghed with - that -
. opp 3éd to it; l11as more convmemg force and ;

weighing the evidence, the fest is not ‘the
relative number of witnesses, but the relatrve _
eonvmcmg force of the evrdence "

Ay -
The Legtslature ‘eased thts buirden for’ certain publlc
employees who prov1de ‘vital and hezardous sérvices

by establtshmg a‘gerics’ of presumpttoné *1124 of '

mduetnal oausatton (Zt ran v_}fp

certrun peece ~ofﬁcers compensable mjury is deﬁned'

to include o -heriia,’ heart trouble’ or pneumon.m '
developed durtng employment AOE— CE)E and'

shown. (§ § ' 3212, 3212.2, 32123 32124 32125,

3212.6, 32127, 3213; see pgenerally, 2 Witldn,

Summaty of Cal. Law (9th ed. -1987)- Wor_kers _

Cornpensatron, § 231 et seq p 802 ét seq)

: The WCI and the Board found that the' preeumptron

of industrial causation in’ section 3212.] ‘applied in -
this ‘case. That statutedoésinot provide ‘the lsvel of '

presumpnon enuimerated" iz the other statutes listed

provides as fol patt: "Th the case of
active firefighting members of fire departments ..
the ‘termn ‘injury' “as''used-if" this division- moludee

cancer which develops or ‘nanifests itself duting a

Lk

period’ while the member js in the’ ‘somce of the -
departmient or unit; if the member dérioms

he or shé was exposed, while in the :
depnrtment of unit, to'a known carcin gen as  definied
by the Internattonal‘Agency for Researchi on Cnncer,‘
or as’'defined by the director, and thiat: ”the carcinogen
is reasanabiy Imked to the dxseblmg cancer

"The compensatron “which is swardéd for cancer
shall* include * full hospttal surglcal, medical
treatment, dtsabthty mdemmty, and death beneﬁts as
provided by this division, -

"The cancér so developing or rahifesting itself in
these cases shall be presumed to atise out of and in
the course of the employment This presumption is
disputable ‘and’ may be c¢ontrfoverted by " other
evidence, but unless 8o controverted “the" eppeals
board is ‘bound to"find i in aoeordanee wrth 1 !

12,1, xtahcs added)

N Standard of Re\new B
Employer oontends tlmt ‘the Board's ﬁndmg of
industrial mjury uemg ‘the ectton 3212.1

presumpuon wils' not’ supported by eubstnnnal
evrdence Under seetxon 5952, ouir ﬁmctron '8 ot 10"
hold''a’ trial de novo ‘or ' exercise, mdepdent
Judgment, ‘but to ' réview the* enitire record’ to
determitie wihbther “thie’ “Bosrd's ' corichusions ' are
reasonable and ﬁre supported by substan’oal evrdenoe
(PIacev . = ,

ELLL_&LEEJLZJJ*HZS

DISGI.‘ISBIOD

at- : . q

In orderto brmg hxs case ‘within"the presumpnon of
section 32121 appheant wag requrred o presen
substantlal evrdence showmg exposure "t'o

Cal App.3d 980, 988: 1 Heelick, Cal. Workers “_,
Compensetton Law Practice (4th ed. 1990} § 10.33, S
p- 10-60.)

Exposiire to Carcinogens
(1) In the statement of facts in its petition, employer
stresses evidence, or lack thereof, from which the
Bosrd ‘could have ‘inferréd that npphcant wiis ‘not
exposed to carcinogens on the job. For “éxamiple,
employer cites evidence thet applicant wore
breathing apparatus during fires. However, in the
argument and authorities portion of ite’ petttxon

Copr. © Bancroft-Whitney and West Group 1998

186 .




23 Cal.App.4th 1120
28 Cal.Rptr.2d 601, 59 Cal. Comp. Cases 180
(Clte as: 23 Cal.App.4th 1120)

~employer does not argue that applicant failed to .

prove the requmte exposure. Employer could not

- rezgonably make that argument because epplrcant .
~presented ample substantial  evidence of exposure, .

which the WCJ and the Board believed and which we .,
must accept. .

For example, applicant, introduced in evidence an

Internatmnal Agency for Research on, Cancer - 4

a
i

tract. Appheant testlﬁed that be had been trained to
recoghize maferials enéountéted in fire fighting. He
was able to identify asbestos. During his years as a
firefighter, heinhaled asbestos dust apnd smoke from

roof shmgles and from msulnnon around pipes, hot..

water heaters and ﬁrrnaces Expert testlmony Wwas not
requn‘ed to prove.,that apphcant was exposed. to

. asbestos. (See, e.g., Todd, Skzpyardr Corp. v. Black .

(9th.Cir. 1983),717 F.ad 1280, 1283, 1284; Port of
Oaldandv Worlkmen's Comp. Appeals Bd. (Cochran)

(1993) 58, Cal, Comp Cases 521, 527.) Applicant also _
testified to having been exposed to .and having.

mhaled soots and tars frem fires. He stated that the

wearing -of a breatlung apparatus .was a relatively .

recent phenomenon and, that he had not always worn
one. _

This. and, other e\ndence of exposm-e was not
seneuely controverted It .provided sufficient
evidence to support the finding of industria} exposure
required.. by section 32121, As stated above,

employer does not contend otherwise in this
proceeding.

Reasonable Link

Whether applicant showed the requisite reasonable
link between exposure and cancer is contested here as
it was below. Before we address the question *1126
of sufficiency of the evidence, we must examine the
meaning of "reasonable link" .as it is used in the
statutory provision, ".. the carcinogen is reasonably
linked to the drsahlmg cancer," {§ 3212.1.) The term

appears in, no other California statute and has been . .

discussed. in only.one reported California decision,
the Zipron case. [FN3]

FN3 The idea of cancer end numerous other
diseases being "linked" or not to toxic waste
is mentioned a number of times in Cottle v,
Superior Court (1992) 3 Cal. App.4th 1367,
1373, 1374, 1375, 1382, 1384... 1400,
footnote 2. 1401 [5 Cal.Rptr.2d 882], But

Page 4
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the: concept. of "reasonab!y lmked" is - not
menhoned.

erzon traces the legrslatrve history of sect]on 3212, 1

in some detail. (Zipton, supra, 218 Cal. App.3d at pp. App.3d at pp.
282-22 ) Bneﬂy stated, the original version of the.

d'a usual presumptlon, mggeted by
L 1 e

reasonabie lmk provrsron ‘was added in- response 1o...
these fears. (erton supra, at pp- 989-990.) (In* fact
the fears proved unfounded. {/d., at p. 989, fn. 7.])

thtan does not explam the ungm or meanmg ef
"reasonable. link,”. but it does contain this statement
about. how the court_Pl?Tcewed the apperent.effect of
the reasonable link .requirement:. "While | the
1eg1slatwe history reveals an intent on the part of the .-
Legislature 4o ease the burden of proof of industrial.
causation by -removing the. barrier of proximate
cause, in application a reesonable link requirement is
no less than .the. legxeal equwalent of proximate

cause.”" (218 Cal.A 3d at p..990.)

Research"" reveals no subsequent dxscussmne or

statement, and “Witkin quotes
(1B Larson, The Law of Worksiien's. Compensanon
(1993) § 41.72, pp. 7-654 to 7-655, fun. 3.1; 2 Witkin,
Summary of Cal. Law, op. cit, supra.(19_93 supp.) §
232, p. 272.) Herlick and Hanna do not comment.on
it at all. {1 Herlick, Cal. Workers' Compensation Law
Practice, op. cit. supra, § 10.33, p. 10-60; | Hanna,
Cal. Law, of Employee- InJunes and Workers'
Compensahon (rev. 2d ed. 1993), § 3.113[4] (b], pp.
3-87 to 3-88.) No:cage, has cited. Zipton .or discussed.
the meaning of “reasonable link." [FN4]

FN4 A writ was denied on similar facts a
- few months after the Zipton decision. (Gann

v. Workers' Comp. Appeals Bd. (1990) 55
, Cal Comp Cases 393, 394, }

The standard rule_s-of _ste‘cutory,eonshnction require
that we first look to the plain meaning of the statutory -
language, then to its legislative history and finally to
the reasonableness of a. proposed construction, (See
generelly, *1127 Halbert's Lumber, Inc. v Lucky
Stores, Inc. (1992} 6 Cal. App.4th 1233, 1238-1239 [8 -
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Cal.Rptr2d 298]); 7 Witkin; Summary of Cal. Law
op. cit., supra, Constitutional Law,'§ 94, p. 146.) (2)
Each of these tools Ieads us to conclude that Zipton
erred in it mterpretnhon of eetlon 32 12.1

. .,"
e

Although there is nolpubhshed dxseussron 0 the

Even if the meaning of reasonable link is not deemed
clear on .its fice,. the: legislative" history, which “we
discussed Bbove; supports Shr:définition’ of thé term.
The' legm]atxve history shows' that''the; purpose of:the;, -
workers' compensation presumptiofi statiités is' tol iR
ease the burden of. proof for certain safety ‘workers: =N
the Legislaturé 'had intended "reasonablé link"" to'be: v}‘
the equivalent of "prnx;mate cause," ssctiofi 3212.1 1
would ‘be ‘fnere sm-plusage dnd would not Have been fj

enacted. ‘Keeping i “ihind the. purposé’ of ‘the ¥

presumphon statutes, - téthpered: wrth the fear of
excessive ial impact He

ST

W_g'"?ﬁt:iﬁ Hie !l:

Tunnng to thé th:rd tool of statutory construction,
we apply practicality .and ‘common. sénse to the
language: under; consideration, mterpretmg -the words '\
in a workab]e and reasonable manfer.” (Halbert's’
ref,; slrc; supra, 6
Cal. ggg,4th at.p. 123 B Althbugh wé hiave foiind no
discugsion of the concept ofteasonible lirik ‘in ‘any
source, the term is sed ifi'a féw-published decisions
from which we draw support for the idea that our
interpretau'on of the Legislature's intent mak|es sense.

61 I6M g,xgs,Zd 641 |, the eourt afﬁrmed rulmgs of
the Workers' Compensation Board that the death of a
worker was caused by an occupational disease.
Decedent had been exposed to chemicals in his 30
years of work as a darkroom:téchnician: There were
no statistical studies™ demonitrating - a ~correlation
between the industrial chemical - exposure and the
worker's death, from cancer ‘of the- pancress, gell
bladder and liver. But New York case law required .
only thet the worker show that work conditions

_Page5

produced his- illness as & natiiral merdent of 'his.
employitient. It was not necessary that this
connection be *1128 ‘proven’by means of stafistical
studies; all that:was required was a “recogmzable."
link" bétween the. discase’ and sorie drstmcnve'
feature of the claimant's job,

In light of expert:testimony that: the photogmphm
chemicals probably ¢aused thé cancer,'the coust held
that a " 'reasonable link' " had ‘been’” established '
between the ¢ expusure and the development of cancer -
(Tinelli v Ken Duncan Ltd supire
7 _ :

In Sileox v. Hillmarn Co. (1990) 3 ‘Mich. Workers!

Comp. Law Rptr. 3138, the' board noted that in all’

workers' compensetlon cases the- WDrkE'l‘ must ‘show

"a 'relationship betweérn. the- m_]vry and the-
workplace “ The board found that "the’ requisite '
connection ekisted between events: at work and the
wcrkers heart attack which he suffered at’ home ‘on'a"
Sunday.. Mmhlgan evrdentlary guxdelmes requ1red-
that-proof of damage to" the heart be "lmked" 1o’ the
employment by sufﬁcrent “detail “about what'
preoipitated’ the  dainage 'to | restablish "2 “legal -
connection” By - & preponderance of the evidence.
Compensability would be nepgated by a feilure to
establish this "reasonable causal linkage." Mere
presence of symptoms st work ‘was not’ sufficient.
The worker was required to and did prove “that his
physical or emotional strésses were icombined' ‘With
specific cardiac incidents - that ‘were reasonably

agsociated with hig empléytment enwxonment or
activities," -

Although the Tinelli and Silcox opinions do not deal
with & statutory presumption like section 3212.1, they
demonstrate cOMMONSense apphcatmn of the notion ~
of "reasonable lirk" in the context .of ‘workers'
compensatmn. " R

We hold that more-is reqmred under section 32L2 v
than the+meve coinciderice -of expusure ‘and cancer.’
Buta showmg of moxmte cause 18 not required,
Rathér,: if* the €vidence suppom ‘s reasonable °
infererice that the occupational expogure contributed
to the worker's cencer, then a "réasonable Link" ‘has
been shown, and the disputable presumption of
mdustnel causatmn may be mvoked.

- Suﬁ‘ ciency of Evidence .
{3) Employer contends’ that the -medical’ evidence
was msuﬂiclent to support: the ﬁndmg of reasonable
]mk mth.ls case We aptee,
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Employer's expert, Dr.

humai stomach earcmogen descn’bed 28 bem
prevalent m a ﬁreﬁghters envxromnent. [1]

Indcpendent of thiis conmderatmn. one notes’ thn -

occupationally- mcurred a8 8

acknowledgés a latency penud of a cuuple of
decades, Because of this, the 10 or 11 #1129 years of';
work [applicant] had for [employer] seems much too:

short 1o be mcrumnated as having contributed to his
. stomach cancer."

Dr. Mustacchi expressed his willingness to consider
further evidence on the point and concluded, "In the
meanwhile; I beheve that the chronology of the
events ;, renders extremely unl:kely an occupational
etmlogy of [apphcant's] stomach cancer," .

Appl:cant’s expert, Dr. Polakoﬂ' discissed at length
principles apphcable to occupational cancer. and
gastric carcinoma generally. He stated that "The time
from exposure to a chemical carcinogen to the
appearance of a clinically- detéétable cancer ranges

from approximately 15 years to 30-years, depending

on the type of carcinogen and the magnitude of
exposure end the type of cancer.”

He quoted one study which showed that
occupational risk fa¢tors for stomach cancer "appear
to be asbestos and general dust exposure.”" He found
no studies showing an increased risk of stomach
cancer in firefighters. He noted, however, that
applicant's "life style history did not present any
specific risk factors that would have led him to an
increased risk for developing adenocarcinoma of the
stomach.”

Dr. Polakoff stated that because applicant was
employed as a firefighter less than 10 years and based
on the lack of eny showing in the medical literature
of correlation between firefighter work and stomach
cancer, "It does not appear to be medically reasonable
and probable that [applicant's] employment history as
a fire fighter contributed to the genesis of his
adenocarcinoma of the stomach at this time.,"

In conclusion Dr. Polakoff stated, "At the present
time there is not enough information in the scientific
and medical literature to implicate serving as a fire
fighter with any increased risk of gastric cancer. To
date asbestosa exposure has been shown to be a
possible etiological factor for increased gastric
cancer. However, there is no evidence that [applicant]
has any asbestos-related discase per se. Furthermors
[applicant] was diagnosed as having gastric cancer

Mustacchi, reported -on’
January 22, 1991, es follows. "1 do not know of .any.-- .

Page 6

within 10 years of onset of his employment as a fire
fi ghter Generally the latency period for a solid tumor

.from the tune of initial exposure to onset of cancer is
in ‘the rengs of 15. to, 30 -years, As, such, T do not
“believe
[applicant's) gastric cancer. was contributed to by his
period - of employment as a fire ﬁghter for
ﬁ[employer] LA

based on existing information that

ln B letter to appllcant's counsel dated Tune 4 1991
in answer to counsel's questions, Dr. Polakoff stated
that in all hkehhood applicant was *1130; exposed to
ashestos dunng the - course ‘of his employment;- -that
asbestos i3 & carcinogen. which has. an "1denuﬁable
link" to - stomach. cancer ("[n]umerous
epidemiological studies have confirmed this link");
and -that applicant - was also exposed to other
carcinogens which play a role in: stomach cancer,
mcludmg genera] dust, acrylomtnle, soot and tar, -

Ine le.tter to.applicant's counsel dated October 18,
1991, Dr, Polakoff answered counsel's further
questions as follows. "It is uncommon, but, .possible:
that the latency period can be less 'than' ten years.

' Stanstxcally, the sxgmﬁcnn[t] majonty wof,, cancers '

occur after 15 or more years. from date of initial
e:cposure to ‘asbestos: Nevertheless, one can not deny .
that asbestos may have played a eonu'ibutory role in
the genesis of [applicant's] stumach cancer: Asbestos
is a known gastromtesunal carcmogen

"Sopts and tars are lmown humnan carcmogens as
defined by the; International Agency for, Research on
Cancer. Acrylumtnle is & lmown animal carcmugen
and . suspected bhuman - - carcinogesn. . - The
epidemiological date that presently exists. suggests
that these agents may contribute to the genesis of
stomach cancer; how [e]ver, the data is most limited
and additional epidemiological studies must be
carried - out prior -to rendering a more definitive
mechcal op:mon."

In hls deposmon of January. 23, 1992 Dr, Polakoff .
teiterated . that it is, "possible” to have a_latency .
period, of less than 10 years with an nsbestos— rclated
gash‘omtesnnal tumor - .

The WCI held that there was no shuwing of
"proximate - cause" but found: that "[w]ith a
prepondergnce of evidence the applicant has invoked
the presumption’ -of section. 3212.1. The ‘WCT cited
evidence - that- applicant had' beer exposed to -
carcinogens which are known to causs ‘stomach
cancer,-end- he found that, unlike ‘the Zipton facts,
applicant had shown a link to a specific site, citing
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Dr. Polakoff’s statements about the pOlSIblllty of a
less than lo-year latency ‘and the posszble role of
soots, tars ard other cercmogens whtch could have
eontnbuted to appl:cant's stomach cnneer

The WCJ held & follows: "the expert opxmon of Dr.’
Polakoff standmg alone ‘does not constxtute a

preponderance of evidence upon which’ ‘to

‘proximately’ find under o § 3600(3) that the
applicant's stomach cancer is employment relatéd. [1[
] But Dr. Polakoff's expert cpinion nevertheless is
deterrmned herem to constitite a preponderance of
evrdenee upon wlnch to ﬁnd undef ... § 32121 that
npphcant‘s carcinogenic exposure at work ‘i
reasonably lmked' to his stomach cancer."

The WCJ went on to explam that he was ﬁndmg B
lessened burden of proof in order to aflow Dr.
Polakoff's opiniofi to support the ressonable’ link
*1131 presumption because it was clear that the
Legislature ‘intended to ease the burden of proof in
these' cases, citing Zzpron He stated that his
mterpretatxon was consistent with the requlrement of
section 3202 it workers' compensatlon laws be
liberally eonstrued ‘and’ 'mth the 'idea that enactment
of section 3212.1 was not &n ldle act, In conclualon
he emphmuzed that in this case, unlike Zipton, ‘thers
was "actual’ évidence presented to meet the burden of
prodf of a reasonable Link .., ) :

The Board agreed with the WCJ's views when it
denied reconsxderetlon Comrmssmner Wiegdnd
dissented, smtmg he was not satisfied that the
reasonable link reqliirement had been satisfied, He'
cited evidence ‘including Dr. Polakoffs statements
that he did not bélieve applicant's cancer was
industrial and that causation wag possible but not
probable '

As we stated above, it is clear that the Legxslature a

intended to ease the burden of proof ‘for safefy
officers. But it is equelly clear that the WCJ and
majérity ‘of the Board went too far in that respect.
“Ressonable link" reqlures ‘some evidence logically
eonnectmg industrial exposure’ to the apphcant's
cancer. We agree with Commissiorier Wiegand that
no substantml evidence of that nature is present here,

Dr. Mustacchi found &n occupational etiology of

applicant's cancer "unlikely." Applicant's own expeit,”

Dr. Polakoff, stated he did not believe that apphcent s

employment contributed to his cancer. He gaid it was

“possible“ that « latency period could be less theén 10
years, buf tht this' was not medically reasonable or
probable.

Page .7

Upon our review of rhe enttre record we fmd_ _
insufficient evidence fo support the Board's holding
that applicant showed 'Y reesoneble link between hig:
industrial exposure to carcmogens and his cadcer and
thereby made & showmg sufﬁc:ent to activate the
sectlon 3212 1 presumpnon o

The' Board's decmon denymg recons:deretmn ts
reversed.

Kling, P. J., and Smith, J., cc:ncijrred.
A petltlon for a rehearing was demed April 18, 1994 B
and resporidents' petition for - teview by the Supreme
Court was denied June 16,1994, Kerinard, J. , was of
the opinion that the petition should be granted *1132

Cal.App.1.Dist, 1994,

Riverview Firé Protection Dist. v. W.C.AB.

END OF DOCUMENT
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AB 238
_ Page 1

CONCURRENCE IN SENATE AMENDMENTS
AB 539 (Papan) _

As Amended. September 2, 1999
Majority vete

ASSEMBLY: 72-5 (June 1, 1999) SENATE: 24-5_ (September 7, 1999)

Original Committee Reference: INS.

SUMMARY : Deletes the requirement that a firefighter or peace
officer prove a reascnable link

between a carcinogen and the disabling cancer before the cancer
is presumed compensable under the workers' compensation system.

make grammatical changes toc the provisions

‘enacting the presumption.
EXISTING LAW '

1) Presumes that, in the case of active firefighters and peace
officers, an injury is compensable under the workers'
cempensation system if:

. a) The injury is cancer that develops or manifests itself
during the time the worker is in service:

b) The injured worker demonstrates actual exposure to a
known carcinogen; and,

c) The carcinogen is reasonably linked to the disabling
cancer,

Z2) Provides that, once the presumption is established, unless
controverted by other evidence, the Workers' Compensation
Appeals Board is bound te find in accordance with the cancer
presumption. The presumption applies during employment and
extends following termination of service for a period of thres
months for each year of service, up to a maximum of 60 months

after the last day werked in the capacity of a firefighter or
peace cfficer.

J)Defines "injury" for purpcses of workers' compensation benefit
eligibility to include cancer that develops or manifests
itself during a period that a firefighter or peace officer is
in service, if the person can demonstrate that he or she was
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exposed to a known carcinegen while in service, and the
carcinogen is reasonably linked to the disabling cancer,

AS PASSED BY THE ASSEMBLY , this bill eliminated the burden of
proving that a carcinogen tc which a firefighter or peace
officer was exposed 1s reasonably linked to the cancer, which
triggers the existing statutory presumption of industrial
injury. In addition, the bill added leukemia as a specific type
of. . cancer that is compensable pursuant to the firefighter and
peace officer cancer presumption law.

FISCAL EFFECT : Costs of over $150,000. During 1987, the state
paid out $1.6 million in workers' compensation benefits for
state employees who took advantage of the existing cancer
presumption. Eliminating the requirement that the employee show
a link between the exposure to a known carcinogen and the
employee's cancer will increase the number of cases qualifying
for benefits,.

COMMENTS : The author and proponents of this bill contend that
existing law places an unreascnable burden on the employee, who
must establish the "reasonable link" to trigger the presumption
that a cancer arose out of, and in the course of, employment.

In particular, proponents cite _Zipton v. Workers' Compensation
Appeals Board (199%0) 218 Cal.Bpp.3d 980, in which survivors of a
firefighter who died, at age 38, of metastatic undifferentiated
epithelial cancer were held ineligible for workers' compensation
beriefits because the primary site of the cancer could not be
established, despite the fact that the nature of the diagnosis
made it impossible to reasonably link between the carcinogens
and the cancer. Similarly, a firefighter in the author's
district recently contracted angiosarcoma, a rare heart cancer,
but has been unable to link the cancer to the smoke in which he
worked.

The court in Zipton_  criticized the "reasonable link™"
requirement, gleaning from the legislative history that the
reasonable link, or proximate cause, language was inserted into
the original bill after it had encountered resistance from
self-insured state and local agencies who were predicting
economic catastrophe. As noted by the ceourt, however, this
prediction was not borne out in the years following enactment of
the law. The legislative intent in passing the cancer
presumpticn bill was to ease the burden of proof of industrial
causation, yet the reasonable linkage requirement in effect

RB 539
Page 3

serves to negate the presumption by re-establishing proximate

192 _ - ‘ o
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cause as an element to be proved before the cancer is considered
industrial. As noted in Zipton : "[I]t may be that there is no
purpose to be served by the reasonable link requirement. If
indeed metastatic cancer, primary site unknown, 1is a common
medical diagnosis in cancer cases, and therefore results in a
pattern of defeating cancer claims of fireflghters and police
officers by reguiring a burden of proof that is impossible to
sustain, the Legislature may wish to reexamlne the reascnable

link requirement." {21B Cal.App.3d, at 5907.

Supporters believe that the dilemma facing firefighters and
peace officers stricken with cancer is that identifying a single
carcinogen as a cause for a specific type of cancer has become
extremely difficult, taking into account both the synergistic
effects of multiple compound exposure, and the fact that there
are new chemicals and industrial compounds. They also contend
that by the time -the cancer is diagnosed, it has become

‘difficult to pinpoint the primary site of the cancer or the

exact carcinogen to which a firefighter or peace officer has
been-exposed.

Analysis Prepared by . Paul Donahue / INS. / (S16) 319-2086

FN: 0003437
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c

Office of the Attorney General
State of California

*1 Opinion'No. 82-301
‘December 23, 1982

THE HONORABLE NEWTON R. RUSSELL
MEMBER OF THE CALIFORNIA STATE ASSEMBLY

THE HONORABLE NEWTON R. RUSSELL, MEMBER OF THE CALIFORNIA STATE ASSEMBLY, has
requested an opinion on the following questlons

1. Do the provisions of Penal Code section 1463 govern the distribution of fines
resulting from the issuance of parking citations and the making of arrests by
airport security officers at the Burbank-dlendale-Pasadena Alrport?

2. Would the fines be distributable pursuant to the provisions of Penal Code
section 1463 if the Chief of the Burbank Police Department 'deputized' the security
officers?

3. Do the airport security officers have peace officer status while off duty and
not involved in law enforcement activities relating to the Burbank- Glendale-
Pagadena Alrport?

CONCLUSIONS

1. The provisions of Penal Code section 1463 do not govern the diastribution of
fines resulting from the issuance of parking citations and the making of arrests by
airport security officers at the Burbank-Glendale-Pasadena Alrport except where the
airport authority itself processes the parking vielation fines or contracts for
such services,

2. The fines would not be distributable pursuant to the provisions of Penal Code
section 1463 (except where the airport authority itself processes the parking
violation fines or contracts for such services) even if the Chief of the Burbank
Police Department 'deputized' the security officers.

3. The airport security officers do not have peace officer status while off duty
and not invelved in law enforcement activities relating to the Burbank- Glendale-
Fasadena Airport.

ANALYSIS

The Burbank-Blendale-Pasadena Airport is located in the City of Burbank and is
operated under a 'Jjoint powers' agreement [FN1] between the cities of Burbank,
Glendale, and Pasadena. An agency {(hereafter ‘'airport authority') exercises the

Copr. @ West 2004 No Cleim to Orig. U.S. Govt. Works
194




65 Ops. Cal, Atty. Gen. 618 | | ¥ Page
(Cite as: 1982 WL 156003 (Cal.A.G.)) ' ’

powers of the cities under the agreement, including the employment of security
officers for law enforcement aotivitlee

The queations presented for analysis concern certain consequences resulting from
the employment of the security officers by the airport authority

1. Distribution of Fines

The first question to Be resolved is whether the distribution of fines resulting
from the issuance of parking citations and the making of arrests by the airport
gecurity officers are governed by the provisions of Penal Code section 1463. [FN2]
We conclude that only the limited provisions of subdivision (3) of the statute
would be applicable tc the facts presented.

Section 1463 provides
'Except as otherwilse specifically provided by law:

' {1) All fines and forfeitures including Vehicle Ccde fines and forfeitures
collected upon conviction or upon the forfeiture of bail, together with meneys
deposited as bail, in any wunicipal court or justice court, shall, as soon as
practicable after the rece€ipt thereof, be deposited with the county treasurer of
the county in which such court is situated. The moneys so deposited shall be
distributed as follows:

*2 ' (a) Once a month there -shall be transferred-into the proper funds of the
county an amount egual to the fines and forfeitures collected during the preceding
month upon the conviction or upon the forfeiture of bail following arrests made by
officers or other persons employed by the state or by the county in which such
court is situated, exclusive of fines or forfeitures or forfeitures of bail
collected from any person-arrested by a state officer and charged with the
commiseion of a' misdemeanor under the Vehicle Code within the llmite of a city
within the county. : :

'{k} Except as otherwise provided in this subdivision, once a month there
gshall be tranafeérred into the traffic safety fund of each city in the county an
amount equal to 50 percent of all finem and forfeltures collected during the’
preceding month -upon the conviction or upon the forfeiture of bail from any person
arrested by a state officer and charged with the commission of a misdemeanor under
the Vehicle Code within that city, and an amount equal to the remaining 50 percent
shall be tranaferred to the special road fund of the county; provided, however,
that the board of superviscrs of the county may, by resclution, provide that not
more than 50 percent of the amount to be traneferred to thé special road fund of
the county, be transferred into the general fund of the county.

'Once a month there shall be transferred into the general fund of the county
an amount equal to that percentdge of the fines and forfeitures collected during
the preceding month upon the conviction or upon the forefeiture of bail from any
person arrested by a state officer and charged with the cdommissién of a mlsdemeanor
under the Vehicle Code on state highways constructed ab freewaye whereon city
police officers enforced the provisions of the iVehicle Code on April 1, 1965,
within the limite of a city within the county which is set forth in the achedule
appearing in subparagraph {(ec) of this paragraph (1). If this paragraph is
applicablé within a city, it shall apply uniformly throughocut the city to all
freeways regardless of the date of freeway -construction or completion.

"{c) Once a month there ghall be transferred into the general fund of the
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county an amount equal to that percentage of the fines and forfeitures cocllected
during the preceding month upon conviction or upon the forfeiture of bail fellowing

arreats made by officers or other persons employed by each ¢ity in the county which
is pet forth in the follow1ng schedule;

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

County percentage 11
1 .

'In any county for which a county percentage is set forth in the above
schedule and which contains a city which is not listed or which is -hereafter
created, there shall be transferred to the county general fund .the county-
percentage. In any.county for which no county percentage is set forth, and in which
a city is hereafter credted, there shall be transferred toc the county. general fund
15 percent.

*3 ‘A county and city therein may, by mutual agreement adjust the
percentages herein. : .

'{d) Once a month there shall be transferred to each city in the county an
amount egqual to the total sum remaining after the transfers provided for in
subparagraphe (b} and (¢) above have been made of the fines and forfeitures
collected during the preceding month upon conviction or upon the forfeiture of bail
following arrests made by officers or other persons employed by such city or
arrests made by state officers for misdemeanor viclations of the Vehicle Code.

1

'(3) Notwithstanding any other provision of law, in the event that a county
or court elects to discontinue processing the posting of bazil for an issuing
agency, the city, district or cother-.issuing agency may elect to receive, depoeit,
accept forfeitures and otherwise process the posting of baill for parking violations
for which such city, district, or other lssuing agency has issued a written notice
of parking violation pursuant to Section 41103 of the Vehicle Code. Notwithstanding
paragraph (1), if the city, district, or other issuing agency processes such
posting of bail, the issuing agency may retain the forfeited bail collected.

'For the purposes of this subdivision, neither the California Highway Patrol,
nor a sheriff's office when acting on a contract basis for a city, shall be deemed
an 'issuing agency'.

rThe issuing agency may elect to contract with the county, a municipal or
justice court, or_another issuing-agency within the county teo provide for the
processing of the posting of bail for such parking violations.

"No provision of this section shall be construed to regquire any county or
municipal or justice court to process the posting of bail for a city,ldistrict or
other issuing agency prior to the £iling of a complaint. If a county or court: has .
been processing the posting of bail for an issuing agency, and if the county or
court elects to terminate the processing of the posting of bail the issuing agency
and the county or court shall reach agreement for the transfer of the processing
activity. The agreement shall permit the county or court to phase out, and the.
issuing agency te phase in, personnel,. equipment, and facilities that may have been
acquired or need to be acquired in contemplation of a long-term commitment to
process the posting of bail for the issuing agency's parking violations.' (Emphases
added.) [FN3]-

Begides the comprehensive language of secticn 1463; the Legislature has made
particular provision for the California :State University and Colleges (§ 1463.5a},
the University of California (§ 1463.8), community service districts (§ 14€3.10),
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transit districts (§. 1463.11), school districts (§ 1463.12), port districts (§
1463.13}, and the. San Diego Metropolitan Transit District (§ 1463.19). wWhile these
specific provisions would govern over the more genmeral provisions of section 1463
where both would otherwise be applicable, an airport operated under a joint powera
agreement would not come within their express terms. Hence, if any statutory
language concerning fine distributions is applicable to a joint powers airport, it
must be Bection 1463. o

*4 Aﬂ.;ah readily be cbserved, the.pipvisions of section 1463 are comﬁlex and
interrelated. They have been examined numerous times by the judiciary (see County

- of Los Angeles v. City of Alhambra (1980) 27 Cal.3d 184; City of Dan Diego v.

Municipal Court (1980) 102 Cal.App.3d 775; Board of Trustees v, Municipal Court,
supra, 85 Cal.App.3d 322} and this office (see 63 Ops.Cal.Atty.Gen. 888 (1%80); 55
Ops.Cal.Atty.Gen. 256 (1972); 53 Ops.Cal.Atty.Gen. 29 (1870); 34 Ops.Cal.Atty.Gen.
283 (1959); 25 Ops.Cal.Atty.Gen. 122 (1955)). The Legislature, however, has often
amended the statute, and none of the above-cited authorities have considered the
language and question now at issue.

The critical aspects of Bection 1463 are: (1) where did the arrest or
notification [FN4] take place, (2) who is the employer of the person who made the
arrest or notification, and (3) what public entity is processing the fine payment.

In the factual esituation presented for analysis, the ar}eat or notification
occurs in the City of Burbank, and the employer of the person who makes the arrest
or notification is the airport authority.

The easiest situation to disp@se,of ia where the airport authority processes the
parking violation fines under section 1463, subdivision. (3). [FN5) It ‘'may retain
the forfeited bail collected' without distribution to.any other agency in such
situation. Subdivision (3) also authorizes the issuing agency to contract with some .
other agency to process the parking violation fines; the contract provisions would
then govern the distribution of fines collected.

Where subdivision (3) is inapplicable {e.g., in all nonparking violation
situations), we look to the provigione of spubdivision (1). Here, we find an
apparent hiatus. Subdivision (1) initially placeas the fines 'with the county
treasurer of -the county’ but not into any particular county fund. Distribution to a
specific county fund (or city fund) depends upon whether the person is arrested or

notified by an employee of -the state (subds. (1) (a), (1) (b}, (1){d)), an employee
of the county (subd. (1) (a)), or an employee of a city (subds. (1) (c), (1){d)).
[FN6]

Is a person hired by an airport authority under a joint powers agreement an
employee of the Btate, a county, or a city? We believe not. ,
First, Government. Code section 6507 states that an agency created to exercise

joint powers on behalf of public agencies .'is a public entity separate from the
parties to the agreement.' Accordingly, even though here the airport authority was
initially created by three cities, it is not legally considered to be the same
entity as its contracting parties. .[FN7]

Second, the Legislature has found it necessary to provide special statutes, as
previously mentioned, for such entities as ‘community service districts, transit
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districts, and port districts. (See § § 1463.10, 1463.11, 1463.13, 1463.13.) The
functions of these public agencies would appear to be more analogous to that of the
alrport authority herein than the operations of the state, counties, and cities
specified in gubdivision (1) of section 1463. Community service districts, for
example, may by formed '[t]c provide and maintain public airports and landing
places for aerilal traffic,' aas well as 'maintenance of a police department or other
public protection to protect and safeguard life and property.' (Gov. Code, §
6§1600.) If the Legislature bellieved such entities reguired their own statutes
rather than be characterized as the state, a county, or a city under subdivision
{1) of Bectiocn 1463, a joint powera agreement airport should likewlse not be
characterized as one of the three latter types of public entities. -

#5 In interpreting statutory enactments, we "should ascertain the intent of the
Legislature so as to effectuate the purpose of the law." (People v. Davisg (1981) 29
Cal.3d 814, 828.) "An egqually basic rule of statutory constructing is, however,
that courts are bound to give effect to statutes according to the usual, ordinary
import of the language employed in framing them." (California Teachers Assn. v. San
Diego Community College Dist. (1981) 28 Cal.3d 692, 698.)

A jolnt powers airport authority is simply not a city, a county, or the state as
those termg are normally used. We do not believe that the Legislature intended to
cover joint powers agencies under the provigions of subdivision (1) of gection
1463. Subdivision (3) of sectjon 1463, on the other hand, would be available for
the disposition of fines under the conditione expressed therein.

In answer to the first question, therefore, we conclude that the provisions of
section 1463 do not govern the distribution of fines resulting from the 1ssuance of
parking citations and the making of arrests by alrport security officers at the
Burbank-Glendale-Pasadena Airport except where the airport authority itself
processes the parking vioclation fines or contracts for such services.

2. 'Deputized' Alrport Security Officers

The second question presented is the same as the first, except an additicnal
premise.'is provided: the Chief of the Burbank Police Department 'deputizes’ the
airport security officers. Would such action render applicable the provisions of
gubdivision (1) of section 1463 in that the security officeérs would be 'emplcyees
of a city'? We conclude that it would rot. '

Preliminarily, we note that the proper term to be used in the inguiry is
‘appoint' rather than ‘deputize.' Section B30.6, subdivision {a) states:

'{1) Whenever any qualified person is deputized or appointed by the proper
authority as a reserve or auxiliary sheriff or city policeman . . . and is assigned
gspecific police functions by such authority, such person is a peace officer;
provided, such person qualifies as set forth in Section 832.6, and provided
further, that the authority of such person as a peace officer shall éxtend conly for
the duration of such specific assignment. |

' (2) Whenever any qualified person is deputized or appointed by the proper
authority as a reserve or auxiliary sheriff or city policeman . . . and is so
designated by local ordinance or, if the local agency is rot authcrized to act by
‘ordinance, by resolution, either individually or by class, and is assigned to the
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prevention and detection of crime and the general enforcement of the laws of this
state by such authority, such person is a peace officer; provided such person
qualifies as set forth in paragraph (1) of subdivision (a) of section B32.5, and
.provided further, that the, authorlty .of .such person sghall 1nclude the full powers
and duties of a peace officer as’ provided by Section .B30.1,

'Deputize' refers to sheriffs, while 'appoint' refers to pollcemen

*§ We need not consider, however,’ whether section B30.6 would be applicable to
the facts presented herein. (See 56 Ops Cal. Atty.Gen.. 390, 393 {1973} .)
'Deputiz1ng the airport security offlcers wolild not change their employment
relationship with'the airport authority for purpoeea of section 1463, subdivisicn
(1) . Salaries of the officers would still be paid by the alrport authority under
the poatulated facts. While the term, 'employed' is not easily defined and may have
different meanings in different contexts (see Laend v. Workmen's Comp. Appeals Bd.
(1872) 6 cal.3d 771, 777; Edwards v. Hollywood Canteen (1946) 27 Cal.2d 802, B05-
807; Golden West Broadeasters, Inc. v. Superior Court (1981} 114 Cal.App.3d 947,
958 - 959}t a determination that the officers were the 'employees' of the City of
Burbank by belng ‘deputized' would be inimical to the purposea of section 1493

In 25 Ops.Cal.Atty.CGen. 122, 123 (1955), we stated

'Subdivision (1} (¢) of Penal Code section 1463 provides that a flne or
forfeiture of bail shall be distributed between the county and the city employing
the arreeting officer, atcording to a schedule contained in that sectionm . . . (Wle
feel it. is clear that it was the 1ntent10n of the Legislature to prov1de that the
city whose’ employee made the orlglnal arrest should participate in the distribution
of a eubeequently imposed fine in order to reimburse the c1ty of ite expenses ln
law enforcement.

We said. in 53 Ops.Cal.Atty.Gen. 29, 31 -(1570):

'The 'distribution scheme of Penal Code section 1463 is dependent upon the
identity of the 'arresting' officer. It appears that the intent of the Legislature
was to reimburse the entity which made the arrest for the costs of its law
enforcement. ! ' '

Consequently, as long as the airport authority is responsible for the
compensation of the security officers, the latter may not be considered the
employees of the City of Burbank even if ‘deputized' by the Burbank Police Chief.
It would be incongruous to benefit the City of Burbank where it did not provide the
funds for maintaining the airport security officers. IFNB]

In answer to the second question, therefore, we conclude that even if the Chief
of the Burbank Police Department were to 'deputize' the airport Becurlty officers,
the distribution of finee resulting from arrests and the imssuance of rarking
citations by the officers would not be governed by the provisions of gection 1463
except where the airport authority itself processes the parking violation fines or
contracts for such services under subdivision (3) of the statute.

3. Peare Offilcer Status

The third question concerns whether the airport security officers have peace
officer status while off duty and not involved in law enforcement activities
relating to the airport. We conclude that they do not have such status in the

»
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specified c;‘.rou-ﬁ-lst‘ancee. _ ; 4 - - .

In relevant part, _eeotion B30.4 states:

. 'The following persons are peace officers while engaged in the performance of
their duties in or about the properties owned, operated, or ‘administered by their ;5
employing agency, or when they are required by their employer to perform their
duties anywhere within the political subdlvision which employs them. Such officers
shall alsoc- have the authority of peace cfficers anywhere in the state as to an
offense committed, or which there is probable cause to believe has been oommittéd
with respect to pereone or property the protection of which is the duty of such
officer or when making an arrest pursuant to Section 836 of the Penal Code as to
any public offense with respect to Which there is an immediate danger to person or
property or the escape of the perpetrator of the offense. Such peace officers may
carry firearms only if authorized by and under such terms and ‘conditions as are
specified by their employing agency:

*7 V. . i

' (k) Any pereon regularly employed as an airport law enforcement officer by a
city, county, or district operating the ‘airport or By a jeint powers agency,
created pursuant to [§ § 6500-6583) of the Government Code, operating the
airport.' (Emphasis added.) ' '

Under section 830.4, the airport security officers 'are' peace officere (i.e.,
have the 'status' of peace offioers) depending upon their performance of law
enforcement duties relating to the airport. (See Fowler v. State Personnel Bd.
{1982} 134 Cal, App 3d 964, 970.)

Giving meaning to the language ae to when one is a peace officer under section .
830.4, we believe that the airport security officers are not peace offilcers when
they are off duty and not performing their airport related activities.

It should be noted, however, that a perscn who ie not a peace officer may
nevertheless have certailn peace officer powers. We recently examined the
distinction between the status and the authority of a peace officer in various
contexts. (65 Ops.Cal.Atty.Gen. ---- (Sept. 3, 1932) No. 81-1216.) With regard'to
section §30.4, the situations in which persgons are granted 'the authority of peace
officers! 1nvo1ve the powers of making arrests.

We need not dwell here, however, on the various 'powers' of peace officers.
'Status' refers to one's position or rank in relation to others (Webster's New
Internat. Dict. (3d ed. 1966) p. 2230}, which we do not equate with the varioue
attributes of the position itself.

Hence, we conclude in answer to the third question that the airport Beourity

officers do not have peace officer status while off duty and not involved in law
enforcement activities relating to the airport.

GEQORGE DEUKMEJIAN

Attorney General

RODNEY O. LILYQUIST
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Deputy Attorney'Géneral

[FN1]. The authorizing legislation for entering into joint powers agreemente is
Government Code sections 6500-6583, whereby 'public agencies by agreement may

jointly exercise any power common to the contracting parties.' (Gov. Code, §
6502.)

[FN2] . All section references hereafter are to the Penal Code unless otherwise
indicated.

[FN3] . 'Forfeitures! here mean the same thing as 'fines.' (Board of Trustees v.
Municipal Court (1977) 95 Cal.App.3d 322, 326.) Also, it is to be noted that the
percentages listed in subdivision (1) are the percentages that go to the counties
for arrests made in the 1listed cities.

~[FN4]. In the typical situation of a parking violation, the person is 'notified!

rather than ‘'arrested’ by placing the parking ticket on the wvehicle. (See County of
Los Angeles v, City of Alhambra, supra, 27 Cal.3d 184, 193-194; 63
Ops.Cal.Atty.Gen. 29, 31, {1870).) Although subdivision (1) of section 1463
distributes the percentages of the fines collected depending in part on who has
'arrested' the person for a 'misdemeanor,' the same distribution formula is
frllowed when a notification has been made of a parking violation 'infraction.’
(See Veh. Code, § 42201.5; County of Lecs Angeles v. City of Alhambra, supra, 27

,Cal.3d 1B4, 154.)

[FNS) . We look to subdivision (3) first because it would control over the
provisions of subdivision (1) when both might otherwise be applicable. The latter
gubdivision begins with the phrase 'Except as otherwise specifically provided by
law,' while the former begins, 'Notwithstanding any other provision of law.' (See
In re Marriage of Dover (1971} 15 Cal.App.3d 675, 678, fn. 3; State of California
v. Superior Court (1965) 238 Cal.App.2d 651, 695-696.)

[FN6] . Under subdivision (1) of the statute, the counties receive 100 percent of
the fines, except where the arrests take place within a city. In the latter case,
each city receives between 25 and 55 percent, depending on the circumstances and
the particular percentage specified by the Legislature in the statute. Normally, a
city will get most of the money resulting from arrests within its boundaries.

[FN7] . If the character of the contracting parties were controlling, a jeoint powers
agreement between a city and county would present cbvious difficulties, as would an
agreement between two counties and a city, and so forth.

[FNB) . On the other hand, if the City of Burbank agrees to provide its employees
for ailrport law enforcement duties under the joint powers agreement, a different
conclusien would be reached. Other arrangements could also be made under the joint

Copr., ©@ West 2004 No Claim to Orig. U.8. Govt, Works
- 201




65 Ops. Cal. Atty, Gen. 618 Paged
(Cite as: 1982 WL 156003 (Cal.A.G.))

powers agreement that would poasibly render appllcable the provisions of
subdivision (1} of the statute. :

65 Ops. Cal. Atty. Gen. 618, 1982 WL 156003 (cal.A.q3.)

END OF DOCUMENT
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. Estate of DENIS H. GRISWOLD, Deceased..
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent,

V..
FRANCIS V., SEE, Objector and Appellant.

No. S0B7881.

Supreme Court of California

June 21, 2001,
SUMMARY

After an individual died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a bastardy
proceeding in Ohia, in which the decedent's
biological father had confessed, paternity, an heir
finder who had obtained an assignment of partial
interest in the estate from the decedent's half siblings
filed objections. The biological father had died before
the decedent, leaving two children from his
subsequent marriage. The father had -never told his
subsequent children about the decedent, but he had
paid court-ordered .child support for the decedent
until he was 18 years old, The probate court denied
the heir finder's petition to determine entitlement,
finding that he had not demonstrated that the father
was the decedent's natural parent pursuant to Prob.
Code, §_6453, or that the father had acknowledged
the decedent as his child pursuent to Prob. Code, §
6452, which bars a natural parent or a relative of that
parent from inheriting.through a child bom out of
wedleck on the basis of the parent/child relationship
unless the parent or relative acknowledged the child
and contributed to the support or care of the child,
{Superior Court of Santa Barhara County, No:
B216236, Thomas Pearce Anderle, Judge.) The Court
of Appeal, Second Dist., Div. Six, No. B128933,
reversed, .

The Supreme Court affirmed the- judgment of the
* Court of Appeal, The court held that, since the father
had aclmowledged the decedent as his child and
coniributed to his support, the decedent's half siblings
were not subject to the restrictions of Prob. Code, §
6452, Although no statutory definition of
“acknowledge" eppears in Prob. Code, §. 6452, the
word's common meaning is: to admit to be true or as
stated; to confess. Since the decedent's father had
confessed paternity in the 1941 bastardy proceeding;

he had acknowledged the decedent under..the plain
terms of the statute. The court also held that the 1941
Ohio judgment established the decedent's biological
father as his natural parent for purposes of intestate
succession under Prob. Code. § 6453, subd. (b).
Since the identical issue was presented bo_th in the
Ohio proceeding and in this California proceeding,
the Ohio proceeding bound the parties *905 in this
proceeding. (Opinion by Baxter, J., with George, C.
I, Kennard, Werdegar, and Chin, JI., concurring.
Concurring opinion by Brewn, J. (sez p. 925).)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b, ¢, 1d) Parent and Child § 18--Parentape of

Children-- Inheritance Rights--Parent's
Acknowledgement of Child Bem Out of
Wedlock:Descent and Distribution, §  3--Persons

~ Who Take~Half.Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent were precluded by Prob,
Code, § 6452, from sharing in the intestate estate.
Section 6452 bars a natural parent or a relative of that
parent from inheriting through a child bom out of
wedlock unless the parent or relative acknowledged
the child and contributed to that child's support or
care. The decedent's biclogical father had;paid court-
ordered child support for the. decedent until he was 18
years old. Although no statutory definition of
"acknowledge" . appears in § 6452, the word's
common meaning is; to admit to be true or as stated;
to confess. Since the decedent's father had appeared
in a 1941 bastardy proceeding in another state, where
he confessed paternity, he had acknowledged the
decedent under the plain terms of § 6452; Further,
even though the father had not had. contact with the
decedent and had not told his other children about
him, the record disclosed no evidence that he
disavowed paternity to anyone with knowledge of the
circumstances. Neither the language nor the history.
of § 6452 evinces a clear intent-to make inheritance
contingent upon the . decedent's .awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal, Law (9th ed. 1990)
Wills and Probate, § § 153, 1534, 153B.}

(2) Statutes § 29--Construction—-Language--
Legislative Intent.

In statutory construction cases, a cou:'t’s fundamental
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task is to ascertain the irtent of the lawmakers so as
to effectuate the purpose of the stahite. A court
begins by examining the statutory language, giving
the' words their wsual and ordinary meening. If the
terms of the statute are unambigious, the court
presumes the lawmakers meant what they said, and
the plain megning of the language governs. If there is
ambiguity, ‘However, the court may then look to
extrinsic sources, including the *906 ostensible
objeéts to be achieved and the legislative history. In
such cases, the court selects the construction that
comports most closely with the apparent intent of the
Legislature, with & view to promoting rather than
defeating the peneral purpose of the statute, and
avoids an interpretation that would lead to absurd
consequences,

(3} Statutes §  46--Construction--Presumptions--
Legislative Intent--Judicial Construction of Certain
Language,

When legislation has been judicially constriied and a
subsequent statute’ on the same or an enalogous
subject uses idéntical’ or substantially similar
language, a court may presume that the' Légiglature
intended the sdme construction, unless a contrary
intent clearly appears.

(4) Statites § 20--Constriction--Tudicial Function.
A court may not, under the guise of interpretation,
insert qualifying provisions not included in.a-statute.

(3e, 5b) Parént and Child § 18--Parentage of
Children--Inheritance  Rights--Deteimination  of
Natural Parent. of Child Boém Out of
Wedlock:Descent and Distribution §  3-:Persons
Who Take--Hailf Siblirigs of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in firding that the
half siblings of the decgdent, who had ‘béén born out
of wedlock, wére precluded by Prob: Code, § 6453
(orly "natiral parént" or relative can inherit through
intestate child), from sharing in the ‘intestate estate.
Prob. Code, § 6453, subd. (b}, provides that a natural
parent and child relationship may be established
through Fam. Code, § 7630, subd, {c), if & court
order" declaring paterhity was enteféd during the
father's lifetime. The decedent's father had appeared
in a 1941 bastardy proceeding in Ohio, where he
confessed paternity. If e valid judgment of paternity
is rendered in Ohio, it' generally is binding on
California courts if Oliio had jurisdiction over the
parties and the subject matter, and the parties were
given reasonable notice and an oppartunity to be
heard. Since the Ohio bastardy procecdmg decided
the identical issiie presented in this fCahforma
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proceeding, the Ohio proceeding bound the parties ifi
this proceeding. Further, even though the decedent's
mother initiated the bastardy pmceedmg prior to
adoption of the Uniform Parentage Act, and all

procedural requirements of Fam. Code, § 7630, may

not have been followed, that judgment was still

binding in this proceeding, since the issue

adjudicated was identical to the issue that would have

been presented in an action bréught pursuant to the

Uniform Parentage Act.

(6) Judgments §  86--Res Judicata--Collateral
Bstoppel-Nature of Prior Proceeding--Criminal
Conviction on Guilty Plea.

A trial *907 court in a civil proceeding may not give
collateral estoppel effect to 2 criminal conviction
involving the same issues if the conviction resulted
from a puilty plea; The issue of the defendant's giilt
was not fully MNtigated in the prior: criniinal
proceeding; rather,  the plea bargam may réflect
nothing more then a compromise instead of an
ultimate determination of his -or her guilt. The
defendant’s du¢ process right to a civil hearing thuis
outweighs &ny countervailing need ‘to limit litigation
or conserve ]UdlClal fesources. '

(7) Descent and Distribution § 1--Judlcml Funcnon
Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts.

COUNSEL

Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb-Fox for Obj ector and Appellant,

Mul]en & Henzell and Lawrence T. Sorensen for
Petitioner and Respondent.

BAXTER, J.

Section_6452 of the Probate Cede (all statutory
references are to this code unless otherwise indicated)
bars a "patural parent" or a relative of that parent
from inHeriting through a child born out of wedlock
on the basis of thé parent and’child relationship
uniess the parent or relative “ackriowlédged the
child" and “contributed tg the support or the care of
the child." In this case, we must determihé whether
sectiori 6452 precludés the half siblings of a child
born out of wedlock from shaering in the child's
intestate estate where the record is undisputed that
their father appeared in' an Ohio court, admitted
paternity of the child, and paid court-ordered child
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support until the child was 18 years old. Although the
father and the out-of-wedlock child apparently never
met or communicated, and the half siblings; did not
learn of the child's existence until efter both:the:child
and the father died, there is. no indication ; :that. the
father ever denied paternity or knowledge of;] the out-

of- wedlock cl‘uld to persons who were aware of the-

circumstances.'-

Since succession to estates is purely a matter of
statutory regulation, our resclution of -this issue

requires that we ascertain the intent of the lawmakers .

who enacted gection 6452, Application of settled
principles of statutory *908 construction compels us
to conclude, on this uncontroverted record, that
section 6452 does not bar the half siblings from
sharing in the decedent's estate,

Factual and Procedural Background

Denis H. Griswold died intestate in 1996, survived
by hizs wife,- Norma B. Doner-Griswold. Doner-
Griswold petitioned for and received letters of
administration and authority to administer Griswold's
modest estate, consisting entirely of separate
property. '

In 1998, Doner-Grisweld filed a petition for final
distribution,. proposing a distribution - of estate
property, after payment of attorney's fees and costs,
to herself as the surviving spouse and sole heir.
Francis V. See, a self- described '“forensic
genealogist" (heir hunter): who had obtained an
assignment of partial interest in the Griswold estate
from Margaret Loera and Daniel Draves, [FN1]
objected to the petition for final distribution and filed
a petition to determine entitlement to distribution,

FN1 California permits heirs to assipn their
interests in an estate, but such assignments
are subject to court scrutiny. (See § 11604.)

See and Doner-Griswold stipulated to .the following
background facts pertinent to -See's entitlement
petition,

Griswold was born’ out of wedlock.to Betty Jane
Morris on July 12, 1941 in Ashland; Ohio. The birth
certificate listed his name as Denis Howard Morris
and identified Jolin Edward Draves of New London,
Ohio as the father. A week after the bhirth, Morris
filed a "bastardy complaint" [FN2] in the juvenile
court in Huron County, Ohic and. swore under oath
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that Draves was the child's father. In' September of
1941, Draves appeared in the bastardy proceeding
and "confessed in Court that the charge of the
plaintiff herein is true.” The court adjudged Draves to
be the “reputed father" of the child, and ordered
Draves to pay medical expenses related to Morris's
pregnancy as well as $5 per week. for child support
and maintenance, Draves complied, and for 18 years
paid the court- ordered support to the clerk of the
Huron County court.

FN2 A "bastardy proceeding" is an archaic
term for a paternity suit. (Black's Law Dict.
{7thed. 1999) pp. 146, 1148.)

Morris married Fred Griswold in 1942 and ‘moved to
California. She began to refer to-her son as "Denis
Howard Griswold," a name he used for the rest of his
life. For many years, Griswold believed Fred
Griswold was his father. At some point in time, either
after his mother and Fred Griswold *%09 divorced in
1978 or after his mother died in 1983, Griswold
learned that Draves was. listed as his father.on his
birth-certificate. So far as is known, Griswold made
no attempt to contact Draves or other members of the
Draves family.

Meanwhile, at some point after Griswold's . birth,
Draves married in Ohio and had two children,
Margaret and Daniel. Neither Draves nor these two
children -had any communication with Griswold, and
the children did not know of Griswold's existence
until after Griswold's death in- 1996. Draves died in
1993. His last will and testament, dated July 22,
1991, made no mention of Griswold by name or. other
reference. Huron County probate documents
identified Draves's surviving spouse: and two
chlldrcn-Margarct and Danicl-as the only heirs.

Based upon thc foregeing facts the probate court
denied See's petition to determine entitlement. In the
court's view, See.-had not demonstrated that Draves
was Griswold's "patural parent" or that Draves
“acknowledged"” Griswold as hlS child as required by

-sectlon 6452,

The Court of Appeal disagreed on both points and
reversed the order of the probate court. We grantcd
Doner-Griswold's petition for review,

Dlscussmn
(__) Denis H. Griswold died without a will, and his
estate  consists  solely separate  property.

of
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Consequently, the intestacy rules codified at sections
6401 and 6402 :zre implicated. :Section 6401,
subdivision (c) provides that a surviving. spouse's
share of intestate-'teparate property is one-half
"[w]here the decedent leaves no issue but leaves a
parent or parents or their issue or the issue of either
of them." (§ 6401, subd. (c)(2)(B).} Secton 6402,

subdivision {c) provides thet the portion of the

intestate estate not passing to the surviving spouse
under section 6401 passes as follows: "If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
all of the same degree of kinship to the decedent ...."

As noted, Griswold's mother (Betty Jane Morris) and
father (John Draves} both predeceased him Morris
had no issue other than Griswold and Griswold
himself left no issue, Based on these facts, See
contends that Doner-Griswold is entitied to one-half
of Griswold's estate ‘and that Draves's issue (See's
essignors, Margaret and Daniel) are entitled to the
other half pursuant to sections 6401 and 6402.

Because Griswold was bom out of wedleck, three
additional Probate Code provisions-section 6430,

section 6452, and sectlgn 6453-must be considered.
*910

As relevant here, section 6450 provides that 'a
relationship of parent and child exists for the purpose
of determining intestate succession by, through’ or
from a person" where "[t]he relationship of parent
and.child exists between a person and.the person's
natural parents, regardless of the marital status of the
natural parents." (/d., subd. (a).)

Notwithstanding section 6450's general recognition
of a parent and-child relationship in cases of
unmarried natural parents; section 6452 restricts the
ability of such. perents -and their relatives to inherit
from e child as follows: "If & child is born out of
wedlock, neither a natural parent nor & relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and the child unless both of the following
requirements are satisfied: {§ ] (a) The parent or 2
relative of the parent acknowledged the child. [ ] (b)
The parent or a relative of the parent contributed to
the support or the care of the child:” (Italics added.):

Section 6453, in turn, articulates the criteria -for
determining whether a person is a "patural parent”
within the meaning of sections 6450 and 6452. A
more detailed discussion of section 6453 appears
post, at part B,

Page 4

It is undisputed here that section 6452 governs ths
determinaticn whether Margaret, Daniel, and See (by
assignment) are entitled to inherit from Griswald. 1t
is also \incontroverted that Draves contributed court-
ordered child support for 18 years, thus satisfying
subdivision (b} of gection 6452. At issue, however, is
whether the record establishes all the remeining
requirements of section 6452 as a matter of law. First,
did Draves acknowledge Griswold within the
meaning of section 6452, subdivision (a)? Seécond,
did the Chio judgment of reputed. paternity establish
Draves as the natural parent of Griswold within the
contemplation of sections 6452 and 64537 We
address these issues in order.

A. Acknowledgement

As indicated, section 6432 preciudes a natural parent
or & relative of that parent from inheriting through &
child born out of wedlock unless the parent or
relative "acknowledged the child.” (4., subd. (a).} On
review, we -must determine whether Draves
acknowledged Griswold within the contemplation of
the statute by confessing to paternity in court, where
the record reflects no other acts of acknowledgement,
but no disavowals either.

(2) In statutory construction cases; our fundemental

task is to-ascertain the intent of the lawmakers so as

to effectuate the purpose of the statute. (Day v. City

of Fontana (2001) 25 Cal:4th 268, 272 [*911105

CalRptr.2d 457 19 P.3d 1196]) "We begin by

examining ‘the statutory language, giving the words

their usual and ordinary meaning." (Jbid.; People v.

Lawrence (2000) 24 Cal.4th 219, 230 [99 Cal.Rptr.2d

570, 6 P.3d 228]) If the terms of the statuté are

unambiguous, we presume the lawmakers meant

what they said, and the plain meaning of the language

governs. (Day v. City of Fontana, supra, 25 Cal.4th

at p. 273 People v. Lawrence, supra, 24 Cal.4th at

pp. 230-231,) If there is ambiguity, however, we may

then look to .extrinsic sources, including the

ostensible objects to be achieved and thz lepislative

history. (Day v. City of Fontana; supra, 23 Cal4th at
p- 272.) In such cases, we " ‘' "select the construction
that comports most closely with the apparent intent of:
the Legisliature, with a view to promoting rather than
defaan’ng the general purpose of the statute, end
avoid an interpretation that would lead to absurd
consequences " (1hid.)

(1b) Section 6452 does not define the word
"acknowledged." Nor does any other provision of the
Probate Code. At the ocutset, however, we may

Copr..(D Bancroft-Whitney and West Group 1998

206




25 Cal.4th 504

. Pages-

24 P.3d 1191, 108 Cal Rptr.2d 165, 1 Cal, Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305

(Cite as: 25 Cal.4th 904)

logically infer that the word refers to conduct other
than that described. in subdivision (b) of section 6452,
ie., contributing to the child's support or care;
otherwise, subdivision (a) of the statute would be
surplusage and unnecessary.

Although no statutory definition appears, the
common meaning of "acknowledge " is "to admit to
be true or as stated; confess." (Webster's New World
Dict. (2d ed. 1982) p. 12; sec Webster's 3d New
Internat. Dict. (1981) p. 17 ["to show by word or act
that one has knowledge of and agrees to (a fact or
truth) ... Jor] .concede to be real or true .. [or]
admit"].) Were we to ascribe this common meaning
to the statutory language, there could be no doubt that
section 6452's acknowledgement requirement is met
here. As the stipuleted record reflects, Griswold's
natural mother initiated a bastardy proceeding in the
Ohio juvenile court in 1941 in which she alleged that
Draves was the child's father, Draves appeared in that
proceeding and publicly " confessed" that the
" allegation was true. There is no evidence indicating
that Draves did not confess lmowingly and
voluntarily, or that he later denied patemity or
knowledge of Griswold to those who were aware of
the circumstances. [FN3] Although the record
establishes that Draves did not speek of Griswold to
Margaret and Daniel, there is no evidence suggesting
he sought to activeiy conceal the facts from them or
anyone else, Under the plain terms of section 6452
the only sustainable conclusion on this record is that
Draves acknowledged Griswold.

FN3 Huron County court documents
indicate that at least two people other than
Morris, one of whomn appears to have been a
relative of Draves, had knowledge of the
bastardy proceeding,

Although the facts here do not appear to raise any
ambiguity or uncertainty as to the statute's
application, we shall, in an abundance of caution,
*912 test our conclusion against the general purpose
end legislative history of the statute. (See Day v. City
of Fontana, supra, 25 Cal.dth at p. 274; Powers v.
City of Richmond (1995} 10 Caldth 85, 93 [40
Cal.Rptr.2d 839, 893 P.2d 1160])

The !chslahvc bill proposing enactment of former
section 6408.5 of the Probate Code (Stats 1983, ch.
842, § 55, p. 3084, Stats. 1984, ch. 892, § 42, p.
3001), the first modem statutory forerunner to section
6452, was introduced to effectuate the Tentative

Recommendation Relating to Wills and Intestate
Succession of the -California Law Revision
Commission (the Commission). {See 17 Cal. Law
Revision Com. Rep. (1984) p. 867, referring to 16
Cal. Law Revision Com. Rep. (1982) p, 2301.)
According to the Commission, which had been.
solicited by the Legislature to study and recommend
changes to the then existing Probate Code, the
proposed comprebensive legislative package to
govern wills, intestate succession, and related matters
would "provide rules that are more Iikely to carry out
the intent of the testator or, if 2 person dies without a
will, the intent a decedent without a will is most
likely to have had.* (16 Cal. Law Revisipn Com.
Rep., supra, at p. 2319) The Commission also
advised that the purpose of the legislation was to
"make probate more efficient and expeditious.”

(fbid.) From all that appears, the Legislature shared

the Commission's views in enacting the legislative
bill of which former. section 6408.5 was a part. (See
17 Cel. Law Revision Com. Rep., supra, atp. 867.)

Typically, disputes _  regarding parental
acknowledgement of a child borm out of wedlock
involve factual mssertions that are made by persons
who are likely to have direct financial inteyests in the
child's estate and that relate to events occurring long
before-the child's death, Questions of credibility must
be resolved without the child in court to corroborate
or rebut the claims of those purporting to have
witnessed the parent's statements or conduct
concerning the child. Recognition that an in-court
admission of* the parent and child relationship
constitutes powerful evidence of - an
acknowledgement under section 6452 would tend to
reduce litigation over such matters and thereby
effectnate the legislative objective to "make probate

more efficient and expeditious." (16 Cal. Law
Revision Com. Rep., supra, atp, 2319.)
Additionally, construing the acknowledgcmcut

requirement.to be met in circumstances such as these
is neither .illogical nor absurd with respect to the
intent of an intestate decedent. Put another way,
where & parent willingly acknowledged paternity in
an action initiated to establish the parent-child
relationship and thereafier was never heard to deny
such relationship (§ 64532, ,subd. (a)), and. where that
parent paid all court-ordered support for that child for
18 years (id,, subd..(b)), it cannot be said that the
participation *913 of that parent or-his relative in the.
estate of the deceased-child is either (1) so. illogical
that it cannot represent the intent that one without a
will is most likely to have had {16 Cal. Law Revision
Com. Rep., supra, at p. 2319) or (2) "so absurd as to
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makeé it mnmfest that it eould not have been intended”

by theé Leglslature (Estate af De Cigaran (1907) 150

Cal, 682 688 [ 9 P 833 [oonstrumg Civ. Code. ,

of an 1llegll1mate decedent to inherit her ennre

intestate separate property ‘to"the exclusion of the
deeedent's survrvmg husband]) )

There 1§ a dearth of case law pertammg ‘to séction
6452 of 1ts predecesso: statutes, biif’ Wwhat httle there
is supports the foregomg constrixgtion. Notably,
Lozano v. Sealigr (1996) 51 CaIA' 4th 843 [59
alxRptr,Zd 346] (Lozano) thé only prior decision
diréetly addresmng section 6452's_ acknowledgement
requlrement deehned to read thé stahite as
necessntatmg more than what its p]am terms call for.

In Lozano the" lssue ‘was whether the tna] court erred

in allowirg the plemuff who was the natiiral father o

of a lO-month ‘old cmld to pursue a wrongful death

wrongful death statute provided that where the
decedentleR no SPOUSE ¢ or child, such an actién nay
be brought by the persoiis "who would be entitled to”
the property of the decedent by mtestate succession.”
(Code C|v Ploc 5 377 60 subd (a)) Because the

"aclmowledged the child ™ and” "eontqbuted to the
support or’ thé gare of the child" as requiréd by
section’ 6452. Lozano upheld the trial court's ﬁndmg
of acknowledgement in light of evrdence in the
record that the plaintiff had sighied as "Father" ofi a
medical form fivé ripnths beforé the ¢hild's birth and
had 1epeated]y told faxmly members end others that
he was the’ chﬂd' father, (Lozano, supra, 51

Cal App 4th at'pp. 845, 848, )

Significantly, Lozano rejected arguments that an
acknowledgement under Probate Code section 6452
must be (1) a w1tnessed wntmg and (2) made aﬁer

dding so, Lozano lrutlally ‘noted thete weie no such
requuements ‘ofi the face of fhe statute.” (Lozano

supra, 51 ‘Cal. App 4th at p. B48.) Lozano next looked’
to the" h.lStOl')l of the statuts and” made ‘two
observationsin dechmng to réad siich tetriis nito the
statutory language First, even though the Leglslature
hed prewously reqmred B Witnessed wntmg in'cases
where an 111eg1t1mate child sought to inherit from the

father's estatg, it repealed such requu‘ement 1975 in”

&N apparent effort to ease the evzdentlary proof of the
parent-e’mld relahonsh.lp (bid) Second, other
stahites * thiat- required * 2 parent-child * relatxonsth
expressly oritdined more formal acknowledgerient

" Legislaturé  had

Page 6

requrrements for the assertion of certain ather rlghts
or pnvﬂeges (See id, at p, 849 cmng *914Code Clv
__r%_ﬁ_L, subd. (c), & Saf. Code

102750, & Femn. Code, § 75 z )Had the Leglslature '

wanted to impose more stringent requu'ements for an
ecknowledgement under section_ 6452, Lozano
reasoned, it certainly had precedent for domg 50.
(Lozano supra, 51 Cal.App.dthatp. 849)

Apart from Probate Code secnon 6452 the

acknowledgement requlrement in “the .context of a
statute providing that & father could leglhmate a child’

born out of wedlock for all purposes” "by pubhcly )

acknowledgmg it as his own." {See C1v Codé, former
§ 230) [FN4] Smce thet statute dealt’ w1th dan
analogous subJect and employed a substantlally
similat phiasé, we address the case law cofisthuing
that legislation below.

4,

'FN4 Former section 230 of the le Codé
' prowded “"The father of an lllegmmate
child, by pubhcly acknowledgmg it 85 his
. own, receiving. it as such, with ‘the“conseéit
of hJs w1fe if he is rnarned mto hls fam:ly,

legmmate ehﬂd thereby adopts it as such
and ‘guch child is thereupon’ déeried fof* all -
purposes legmmate from the time of it§

birth. The foregomg prDVlSanS of’ thrs '

Chapter do not apply to ‘sich an adopt)oﬁ
(Enacted 1 Cal. Civ. Code (1872) § 230, p.
68, repealed by Stats, 1975, ch. 1244, § B,
p- 3196.)

In 1975, the Legzslature enacted California's
Uniform Parentage Act, which abolished the
concept of légitimacy and replaced it with
the concept of parentage. (See AHoption of

Kelsey 8. (1992) 1 Cal.4th B16. B28-829 [4
Cal.RDtr,Zd 615,823 P2d 121__6_ﬂ-)

InBythev Azres §]892) 96 Cal. 532 {31 P. 915],
decided over & ceamry dgo, this court deterrnmed thiat

thé word "acknowlédge," as it appeared in” former
section 230 of the le Code “had no ' technical
meaning. (Blythe v. Ayers; supra, 26 Cal: at p; 577.)
We therefore employed the word's ¢common meaning,’
wluoh was " 'to own or adrmt the lcnowledge of L
Es‘tate of Gird (1910) 157 Cal. 534, 542 ‘(108 P.
4991, Not only did that deﬁmtlon endure in case law
addressing legitifiation (£ te of Witson (1958) 164

Cal.App.2d 385, 388- 389 {330 P.2d 452]; see ‘Estale
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of Gird, supra, 157 Cal, at pp. 542- 543), but, as

dlsoussed, the word retains virtually the’ same’

mearung in general usage today-“to admit to ‘be tme .

or as stated; confess,” (Webster’s New Waorld Dict.,

supra, 8t p. 12 see Webster's 3d New Internat, Dict,,

supra atp 17)

Notably, the demsmns constnnng former section 230
of 'the  Civil Code indicate ‘that its public

aclmowledgement requirement would have been met '
where a fathér made a single confession in court 10 °

the paternity of a child.

In Estate of MeNamara 11912) 181 Cal. 82 [1 83 P,
352, 7.AL, R. 313}, for example, we wers emphatic

in recogmzmg that a smgle unequwooal act could‘_

satlsfy the . acknowledgement requirement for
purposes of statutory legitimation. Although the
record in that case had contained additional evidence

of the father's acknowledgement, we focused ot

attedtion on hig *915 one act of s1gmng the birth
certificate  and proclaimed; . MA  more publ:c
aclmowledgement than the act of [tbe decedent] in
signing the child's birth cemﬁcate describmg hlmself
as the father, it ' would be difficlit to imaging." ( d &t
BE. 97-88.)

Sumlally, mE.s'mte of Gird, supra 157 Cal. 534 we
indicated in dlct_um that'"a public avowal, made in
the courts" would ~‘constitute @& pubho

acknowledgement under’ fOrmer sectlon 230 of the:"

le Code (Estate of Gird, supra 52 Cal at L.
42 543 l

Flnally,ln Worz v, Youn 194 80 Cal.A

2d 39]

[181 P.2d 7411, & man's admission of paternity.in a
verified pleading, made in an action seelc.mg ta have
the man declared the father of the child and for ‘child’
support was found to have sansﬁed the pubhc ‘
acknowledgement requirement, of the legmmauon','
:393-394.) Such admiésion was alsg

statute. {/d at
deemed to constitute an aclmowledgement undér
former Probate Code section 255, which had aliowed
illegitimate children to inherit from their fathers

undér an acknowledgement requxrement that was '

Code SBCthﬂ 6452 [FNS] (Wong v Yaung, supra, pia, 80 .

Cal Apg 2d at L. 394, see also Eszate of De Laveag;

(1904)°142 Cal. 158, 168 (75 . 7901 [indicating in

dlcmm that ‘undey a predeoessor to Probate Code

section 355, father suffi ciently aclmowledged an,

illegitimate child in & single. witiiessed writing,
declaring the child as his son].) Ultunately, however,

legitimation of the child under former section 230 of

the C1v1l Code was not found becausc two other of

the statute's express requirements, i.e., receipt.of the

child into the father's .famlly gnd the father's

otherwise treahng the’ chil as, his legitimate child

(see anre “fn, 4); l;ad » .tabhshed (Wong v.
4

}’gung, supra, 80 Cﬂl A : Zdat

FNS5 Section 255 of the former Probaté Code
provided in pertinent part: " ' Every
illegitimaie child, whether born or conceived
but unborn in. the event of his subsequent
bxrth, is an heu of his mother anid also of the.
person who m wrmng, signed in the
presence q_f ' ) competent w1rness
aoknowledges lumself to be the father and
mhents his or ‘her estate, in whole or,in part,
ag the case may.be, in the sdme manner as if
he had’ been bom . in lawful wedlock LS
Estate e} Ginacl 10 1974 43 Cal., A ),

‘412 416 “[117 Cal, Rotr 565] italics
- om1tted) L

Although the foregoing authorities did not involve
section 6452, . their views . on  parental
aclmowledgement of out-of-wedlock children were
part of. the legal ]andscape when the ﬁrst modem
statutory forerunner to that prOVISIDD was enaeted in,
1985, (See former § 6408 5, added by Stats. 1983,
ch. 842, § '55, - 30§4 and amended by Stats 1984,
ch. 892, § 42, p. 3001) (3) Where, as here,.
legxslatlon has "been Jud1c1ally constiued .&nd_ a
subsequeut statute o the same_ or an. analogous
sub]ect uses 1denheal or substanhal]y similar
language we ‘may presume  that the Legislature
inferided ’ the *016 same constructmn, unless a
contrary iatent clearly appears ({n re Jerry 3 119941
29 Cal. App 4th 1432, 1437 [35 Cal.Rptf.2d 55); see
also People v. Mashruch (1996) 13 Cal. 4th . 1001 .

1007 [55 Cal.Rptr.2d 760, 920 P.2d 705]: Befnd
Farms v, A rxcul!ura.’ Labor Relations Bd, I978 21

Cal.3d 551 557 147 Cal. R tr; 163 580 P2d 665).
(lc) Smee no evldence of a eomrary mtent clearly'_
appears. we may reasonably mfer that the types of
aclmowlcdgement formerly deemed sufﬁclent for the
leg}tlmatlon statute (ancl former § 255 as well) ‘
sufﬁce for, purposes of mtestate successmu under

FN6 Probate Code section  6452's
. acknowledgement requirement differs from
thiat found 'u_‘forrner section 230 of the Civil
Codé, in that section 6452 does not requlre a
parent to "publxcly" acknowledge 2 cluld
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; born out of * Wedlock That drfference,-

however, falls to’ accrue to Doner~Gnswold‘

beneﬁt Ir anytlung, it suggests that the
acknowledgement contermplated in section

6452 encompasse§ & broader spectrum of
conduct than that associated with the
legitimation statute,

Doner: 'Grnswold dtsputes ' whether the
acknowledgement required’ hy Probaté Code section
6452 may be met by 2 father's smgle act of
aclmowledgmg a child in court. In her wew, the
reqmrement contemplates 2 situation where the father
establishes an. ongoing parental reletronshrp with the
child of otherwise aclmowledges the chrld's existence
to his suhsequent wife and chrldren. To support this
contention, she rel:es on three other ‘antharities
addresslng eclmowledgement “tinder’ former section
230 of the Civil Code: Blyihe v. Ayers supra, 96 Cal.

532, Estate of Wilson, supra, 164 Cal.App.2d 385,

and Estate of Maxey (1967) 257 Cal, Agp_ 2d 39] [64
Cal.Rptr, BBZI

In Bi'ythe v." Ayres, supra, 26 Cal. 532, the father.
never saw hrs dleglttmate Chlld because she’ res1ded
m another country with het’ mother Nevertheless, he_
"was garrulous upon’ “the sub_]ect" of his patermty and
"it was his common toplc of conversanon " (Ia’ at P
577.) Not only dld ‘the father dec]are the child to be’
his child; "to all persons ‘uipon all decasions,” but at
his request the child was named e.nd baptlzed w1th hls

remarked that "i 1t ‘Gould almost be held that he shouted
it from the house-tops " (ibid.) Accordmgly, we

concluded that the father's public’ acknowledgement
under former seotlon 230 of the Civil Code could .
“hardly be constdered debatable." (Blythe v, Ay: e, .

supro, 96 Cel atp. 57Tl

.t.

In Estate of W:lson suprd, 164 Chil Ap_p_ 2d 385, the
ev1dence showed t.het the fether hed acknowledged to™”

another woman "(IdA at p 389) Moreover “he hed -

1ntroduced the child" as l'us own, on many occesmns
mcludmg at the funetal of his raoth
of such evidénce, the Cotitt of Appeal ‘uphield t the tridl
courts finding that the father had: publicly
acknowledged the child within the contemplation of
the legmmatron statute, "917 '

In Estate of Mrzxey, supra, 257 Eal, Agg 2d 391, the
Court of Appcel fourid arople gvidence supportmg the

trial’ éourt's dcterrmnanon that the fathér publicly
acknowledged his’ {llegitimate ‘son for’ purposes of

‘(bith) Ti'tight

‘Page 8

legmmatxon 'I'he father had, on several occasrons,
vigited the house where the ch:ld lived wrth his
mother and asked about the child's schoo] ettendance

.and general welfare. (/d at p..397.) The father also,

in the’ presence of others, had asked for pernussmn to
take the child to his own home for the summer, and,
when that request wes refused, said that the child was -
his son and that he should have the child part of the
time, (Ibrd) In addmon, the father had addressed the

child as his son in the presence of other persons.’
{#bid.)

Doner-Griswold correctly points out that the
foregomg detisions illustrate the principle that " the
exmtence of eclcoowledgement must be declded on
the orrcumstances of each case. (E'n‘ate of erd
(1924) 193 Cal. 225, 277 (223 P. 974]) In.thase
decisions, howeyver, the respectwe ‘fathers hed not
confessed to patermty in a legal action
Consequently, the courts tooked to what other forms
of publtc eclcnowledgement had been demonstrated
by fathers (See also Lozano supra, 51 Cal Agg 4th
843 [exammmg fathers ‘acts both before and after
child's birth i i ascertatmng acl{nowledgement under
§ 6452].) )

That those’ dec151ons recognized the validity of
dxﬁ'erent forms of . ack:nowledgement ‘should not
detract from, the weightiness of ‘& father's m-court
acknowledgement of & child in an action seelong to
establith the existence of 4 parent ' and “child
relatlonsl:up (See Estate of Gird, suprd, 157 Cal. &t at
pp. 542-543; Wong v. Young, supra, 80 Cal.App.2d at
pp. 393-394.) As aptly noted by the Court of Appeal
below, ‘such ah aclcnowledgement isa cnttcnl one that
typrcelly 1éads to a paternity judgment and a legally
enforccable obhgatron of support Accordmgly, such
acknowledgements can'y a$ mmch, if not. greater
s:gniﬁeance than those made fo ceftadin. select persons
(Estate of Maxey. supra, 257 Cal. App.2d atp. 39’7) or
"shouted from the houee-tops v (Blythe v Ayres,
supra 6Cal atp, ZZ) .

Doner Gnswold'e authorities do not persuade us that
sectior 6452 sh"'"‘ be read to require fhiat o father
have personal contect with hig out—of-wedl_o
that he make purchases for the child, tht b

the chr.ld itito hrs home aitd, other farmly, or that He '

tréat the child’ B3 he does his other childréri. First and
fore: ost the language of - section 645 does not
support "such e urrements (See Lozano, supra,” $1
Ath B48. (_) We may fot, under thie
guise of mterpretanon, insert quellfylng provisions
not inclided in the statute (California Fed. Savings
& Lodn Asin. y. City of Los Angeles (1955) 1
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Caldth 342, 349 [45 CalRptr.2d 279, 902 P.2d
2971 1 o

{1d) Second, even though Blythe v. Ayres,’supra, 96
Cal, 532, Estate of Wilson, supra, 164.Cal.App.2d
385, and Estate of Maxey, supra,. *918257
Cal App.2d- 391, variously found such factors
significant for purposes of legitimation, their
reasoning appeared to flow-directly from the express
terms of the controlling statute. In contrast to Probate
Code section 6452, former section 230 of the Ciwil
Code provided that the legitimation of a child bom
out of wedlock was dependent upon three distinct
conditions: (1) that the father of the child "publicly
acknowledg[e] it as his own"; (2) that he "receiv]e] it

. as such, with the consent of his wife, if he is married,

into his family"; and (3) that he "otherwise treat[] it
as if it were a legitimate child." (Anre, fn. 4; see
Estate of De Laveaga; supra, 142 Cal. st pp. 168-169
[indicating that although father acknowliedged his
illegitimate son in a single witnessed writing,
legitimation statute was not satisfied because the
father never received the child into his family and did
not treat the child as if he were legitimate].) That the
legitimation statute contained such . explicit
requirements, while section 6452 requires only a
natural perent's aclkmowledgement of the child and
confribution toward the child's support' or care,
strongly suggests that the Legislature did not intend
for the latter pravision to mirror the former in all the
particulars - identified by Doner-Griswold, (Sec
Lozano, supra, 31 CalApp.4th at pp. 848-849;
compare with-Fam. Code.:§ 7611, subd. (d) [a man is
"presumed"” te be the natural father of e child if "[h]e
receives the child into his home and openly holds out
the child as his natural child"].)

In an attempt to nepate the significance of Draves's
in-court confession of paternity, Doner-Griswold
emphasizes the circumstance that Draves did not tell
his two other children of Griswold's existence. The
record here,” however, stands in sharp contrast to the
primary authority she offers on this point. Estate of
Baird, supra, 183 Cal 225, held there was no public
acknowledgement under former section 230 of the
Civil Code where the decedent admitted patermnity of
2 child to the child's mother and their mutual
acquaintances but .actively concealed the child's
existence and his relationship to the child's mother
from-his own mother and sister, with whom be had
intimete and affectionate relations, In that case, the
decedent not only failed to tell his relatives, family
friends, and business associates of the child (193 Cal.
at p. 252}, but he affirmatively denied paternity to =
half brother and to the family coachman (/d_st p.

277). In addition, the decedent and the child's mother
masqueraded under a fictitious name they essumed
and gave to the child in order to keep the decedent's

- mother and siblings in ignorance of the relationship.

(/d. at pp. 260-261.) In finding that a public
acknowledgement had not been established on such
facts, Estate of Baird steted: "A distinction will be
recognized -between a mere failure to disclose or
publicly acknowledge patemity end & willful
misrépresentation in. regard to- it; in° such
circumstances thére must be mo  purposeful
concealment of the fact of paternity. ¥ (/4. at p. 276.)
*919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding.
There is no evidence that Draves thereafter
disclaimed his relationship to Griswold to people
aware of the circumstances (see ante, fn. 3), or that
he affirmatively denied he was Griswold's father
despite his confession of paternity in the Ohio court
proceeding, Nor is there any suggestion that Draves
engaged in contrivances to prevent the discovery of
Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's reliance .on Estate
of Baird is misplaced.

Estate of Ginochio; . supra, 43 Cal.App.3d 412
likewise, is inapposite. That case held that a judicial
determination of. patemity -following a vigorously
contested  hearing - did not establish, an
ackmowledgement sufficient to allow an illegitimate
child to inherit under section 255 of the ' former
Probate Code. {See anre, fn. 5.) Although the court
noted that the decedent ultimately paid the child
support ordered by the court, it emphasized the
circumstance” that the decedent was declared the
child's father against his will and at no time did he
admit. he was ‘the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise -have contact with the child. (£state of
Ginochio, supre, 43- Cal.App.3d at pp. 416-417.)
Here, by contrast, Dreves did not contest paternity,
vigorously or otherwise, Instead, Draves stood before
the court and openly admitted the parent and child
relationship, and the record discloses no evidence
that he subsequently disavowed such admission to
anyone with knowledge of the circumstances. On this
record, section 6452's acknowledgement requirement
has been satisfied:-by e showing of what Draves did
and did not do, not by the mere fact that paternity had
been judicially declared.

Finally, Doner-Griswold contends that a 1996
amendment of section 6452 evinces the Legislature's
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unmistakable intent. that a ‘decedent's estate may not
pass“to’ sxbhngs whi6 had no contact with, or were
tota]ly’ unknnwn fo, the detedeit, As we  shall
explﬂm that contentmn proves too much

Prior to 1996 -seciion'6452 dnd a predecessor statute,
former 'section 6408, expressly provxded that their
terms did-not apply to'"4 natiizl brother of a sister'af

the child” bom out of wedlock. [FN7) In consu'umg

former section 6408, Estate of.C

Cal:App.4th 1099 [9 Cal.Rptr.2d 4751 held that a half -
sibling was & "natural brother or ‘sister” within the -
meaning of such *920 exception. That holding =

effectively allowed a half sibling and the issue of
another half-sibling to inherit from'a decedent's estate’

where theré had been no parental acknowledgement :

or supportof the decedent as ordinarily required. Ini”
direct response to Esiate of Corcordn, the Legislatire
amended ‘section 6452 by elmunatmg -the exception
for natural mblmgs end their issie, (Stats. 1996, ch.
862, § 15; sée'Sen. Com. ol Judiciary, Analysm of-
Assem. Bill No. 2751 (1995-1996 Reg. Sess:) as

amended June 3, 1996; pp. 17-18 (Assembly Bill No.-~
2751).) According to° legislative documents, ‘the™
Compiission’ .had recomimended deletion of “the
statutory exception because it "creates an indesitable

risk that the estate of the deceased out-of- wedlock

child will be ¢claimed by siblings with whom.the '
decedeiit -had no contact during lifétime, and of

whose existence the decedent'was unaware." (Assem.

Com: on Juchmary, Analysiz of Assem.-Bill No. 27517
(1995-1996 Reg. Sess.) as introduced Feb: 22,1996,
p. 6; see also Sen, -Comy on Judiciary, - Analysm of '

Assem. B111 No: 2751 supra at pp 17-18.)-

FN'? Former section 6403;-~subdivisinn'-‘7(d)

provided: "If a ¢hild is born out of wedlock,
neithei- & parent nor a relative.of 2’ parent’”

(except'for the issue of the child ora-natural

" brother or sister of the child or the issie of -

thdt brother -or sister) inherits “from or'
through the -¢child on ‘the basis of  the
relationship of parént and child between that-

parent-and child uriless both of the follawing -

requlrements are satisfied’ [§ ] {1)-¥The

“parent‘ or a relative of-the parent
acknowledged the child.’[f ]'(2) The parent
‘or a relative“of thé parent: contributed-to thie:
support or the:¢are of the child. " (Stats 3

1990, ch. 79,-§ 14, P 722, 1ta11cs added)

This legislative history’ does not compel Doner- -

Griswold's construction of section 6452. Reasoiiably

Page 10

read, the comments of the Commission’ mefely
indicate its concern over the "undesirable risk" that
unknown siblings could rely on the statutory

exception t6 make claims ageinst estates. Neithér the

language nor the history of the statute, however,
evinces @ clear intent to rake inheritance contmgem
upon the decedent's-awareness of or i:ontaet with'
such- relatives. "(See- Assem: . Com. oh Judxcnary‘
Analysis of Assem Bill No. 2751, suprd, it p. 6: see
alsc"Sén; Com. oo Judlclary, Analysis of Assem. Bill
No. 2751, supra, at pp 17 -18:) Indeed, ‘had the
Legislature - intended / to ' categoricelly preclude
intestate ‘succession by 8 natural parent of's relatzve
of that parent who had 10 contact with or ‘was
unknown to the dectased child, it conld easﬂy have
50 stated. Instead, by deleting the’ statutory exceptmn

for natural siblings, thereby subjcctmg 51bhngs to"
reqmrements of

section . 6452's dual
aclmowledgement and support; ‘the chlsla‘fure acted |
to prevént sibling mhentance under ‘the - type ‘of
circumstances presented il Estaté of * Corcoran,
supra, 7_Cal.App.dth 1099, and ‘to substantiaily
reduce the risk hotéd by the’ Con;'rr"xiséibi [FNB] *921

“FN8 We observe that, under certain’ formet
‘yersions of Ohio-law, a father's confessmn
of paternity in ‘an 'Ohio juvenile 'court

‘*:" proceeding ‘was"not ' the equivalent of'a -
formal “probate ' Tourt ackn'owledéemmt“
that- would ‘have allowed an lllegztlrnate
child to mhent from the' father in 'that state

Here, howevet Doner-Gnswold does not

dispute that the right of the succession

claimants to succeed to Griswold's property
ig’ govemed by the law of . Griswold's
" domicile, i.e., California law, not the law of
the” clammnts' domicilé"or" the law of ‘the
place - where ‘Diaves's acknowledgement

’"occurred (Cw Code, §:'§ 155 946 see’

’ father dled .dorrucﬂed i Cahfomza His® out-
- . ofiwedloék son tould inherit where all the
legitimation requ1rements of former § 230

of-the Civ."Céde were met, even théugh'the’ - '
- 1agts of legmmauon occwrred while the father

and ‘son were domlclled in two other ‘states

~wherein * sach - “Hots “were ot legallyl

: sufﬁment] )

B. Requirement of a Natural Parent and Child
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(5n) Section 6452 limits the ability of a "natural
parent” or "a relative of that parent" to inherit from or
through the child "cn the basis of the parent and child
relationship between that parent and the child."

Probate_Code section 6433 restricts the means by
which a relationship of a natural parent to a child
may be established for purposes of intestate
succession. [FN9] (See Estate of Sandars (1992) 2
Cal.App.4th 462, 474-475 [3_Cal.Rptr2d 3536].)
Under section 6453, subdivision (a), a natural parent
and child relationship is established where the
relationgship is presumed under the Uniform
Parentage Act and not rebutted. (Fam. Code, § 7600
et seq.) It is undisputed, however, that none of those
presumptions applies in this case,

FN9 Section 6453 provides in full: "For the
purpose of determining whether a person is
& ‘natural parent’ as that term is used is this
chapter: [ ] (a) A natural parent and chiid
relationship is  established where that
relationship is presumed and not rebutted
pursuant to the Uniform Parentege Act, Part
3 (commencing with Section 7600} of
Division 12 of the Family Code, [{] (b) A
natural parent and child relationship may bhe
established pursuant to any other provisions
of the Uniform Parentage Act, except that
the relationship may not be established by
an action under subdivision (c} of Section
7630 of the Family Code unless any of the
following conditions exist: [ ] (1) A court
order was entered during the father's lifetime
declaring patemnity. [§ ] (2) Paternity is
established by clear and
evidence that the father has openly held out
the child as his own. [§ ] (3) It was
impossible for the father to hold out the
child as his own and paternity is established
by clear and convincing evidence."

Alternatively, and as relevant here, under Probate
Code section 6433, subdivision (b), a natural parent
and child relationship may be established pursuant to
section 7630, subdivision {(¢) of the Family Code,
[FN10] if & court order was entered during the
father's lifetime declaring paternity. [FN11] (§_6453,
subd. (b)(1).)

convineing -

FN10 Family Code  section 7630,
subdivision {c) provides in pertinent part:
"An action to determine the existence of the
father and child relationship with respect to
a child who has no presumed father under
Section 7611 ... may be brought by the child
ot personal representative of the child, the
Department of Child Support Services, the
mother or the personal representative or a
parent of the mother if the mother has died
or is a minor, 2 man alleged or alleging
himself to be the father, or the personal
representative or a parent of the alleged
father if the elleged father has died or is a
minor. Anr action under this subdivision
shall be consolidated with a proceeding
pursuant to Section 7662 if a proceeding has
been filed under Chapter 5 (commencing
with Section 7660). The parental rights of
the alleged natural father shall be
determined as set forth in Sectien 7664."

FN11 See makes no attempt to establish
Draves's natural parent status under other
provisions of section 6453, subdivision (b).

See contends the question of Draves's paternity was
fully and finally adjudicated in the 1941 bastardy
preceeding in Ohio. That proceeding, he *922 argues, -
satisfies both the Uniform Parentage Act and the
Probate Code, and should be binding on-the parties
here.

If a valid judgment of paternity is rendered in Ohio,
it generally is binding on California courts if Ohio
had jurisdiction over the parties and the subject
matter, and the parties were given reasonable notice
and an opportunity to be heard, (Ruddock v. Ohls
{1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87).)
California courts generally recognize the importance
of & final determination of paternity. (E.g., Weir v,
Ferreira (1997) 59 Cal.Appdth 1509, 1520 [70
Cal.Rptr.2d 33] (Weir), Guardianship of Claralyn §.
(1983) 148 Cal.App.3d 81, 85 {195 Cal.Rptr. 6461;
cf. Estate of Camp (1901) 131 Cal 469, 471 [63 P.
736] [same for adoption determinations].)

Doner-Griswold does not dispute that the parties
here are in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped from attacking it. (See Weir, supra, 39
Cal.Appdth at pp, 1516- 1517, 1521.) Instead, she

contends See has not shown that the issue adjudicated
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in the Ohio bastardy proceedmg is identical to the
issue presented here, that i s, whether Draves was the
natural parent of Grrs.wold‘

Although we have found no Califoriia casc directly
on point, one Ohio decrsron has recogmzed that a
bastardy Judgment rendercd in Ohio i in 1950 was res
judicata of any proceedmg that m:ght have been
brought under the Uniform Parentage Act. (Btrman v,
Soroat { 1988) 47 Ohio App.3d 65 [546 N.E.2d 1354,

1357] (child born ‘out of wedlock had standmg ta
bring  will contest based upon a paternity
deterniination in & bastardy proceeding ‘brotght
during testator's life]; see also Black's Law Dict,
supra, at 146, 1148 [equating & bastardy
proceeding w:th a patermty suit].} Yet another Ohio
decision found that parentage proceedings, which had
found a decédent to be the “reputéd father" of & child,
[FN12] satisfied an Ohio legitimation statufe and
conferred standing’ upon the 111eg1t1mate child to
contest the decedent's’ will where the ‘father-child
relationship was established prior to the decedents
death. (Beck v. Jolliff (1984} 22 Ohio App.Jd B4 [48
N.E.2d 825, 829]; see alsow_)j)_

Ohio_App.3d 483 629 N.E.2d_1086, 1088-1089]
[parentage “issue must-be determined prior to the
father's death to the extent the parent-child

relatronshlp is being established under the chapter .
governing descent and dlstnbutxon]) While We are *

not ‘bound to follow these Ohio authorities, they
persuade us that the 1941 bastardy proceedmg
decided the identical 1ssue preseuted here,

FN12 The term "reputed father" appears to
have reflected the languagc of the relevant
Ohio statute at or about the time of the 1941

bastardy proccedmg (See State ex rel,

Discus v, Van Dorn (1937) 56 Ohio App. B
[8 Ohig Op. 393, 10 N.E.2d 14 IGJL_) o

Next, Doner-Griswold argues the Ohio judgm'ent
should not be given res Judrcata effect because the

bastardy proceeding was _quasi- -crimingl ‘in’ nature, ’
#923 It is her position ‘that Draves's confessién mdy- B
have reflected only d decision to avoid a jury trial

instead of an adjudicationi of the pateinity issue oif
the mierits,

To suppert this argument, Doner-Griswold relies
upon Pease V. Pease (1988) 201 Cal App.3d 29 {246

Cal.Rptr. 762] (Pease). In that gage, a grandfather '

was sued by his grandchildren and others in a civil
action alleging the grandfather's molestation of the

‘ Page 12

grandchildren. When theé ° grandfather cross-
complained  against ‘'his former wife | for
apportionment _of faiilt, she . filed a demurrer'_
contending that' the glandfather was collaterally'
estopped from asserting the ncghgent character of‘ tijs
acts by virfue of his guilty plea in a cririnal
proceeding involving the same issues. On appeal, the
judgment’  dismissing’ the cross-complamt was
revetsed. (6) The appellate court rcasoned that a tnal
court in a c1v1l proceedmg may not give collate.ral '
estoppel effect to-a criminal conviction mvolvmg the"’
same issues 1f the c:cmvxctmn resulted from a guﬂty
plea “The 1ssue ‘of appellant’s guilt was not fully
lmgated in the prior’ cnm.mal proceeding; rathm
appelianit's plea bargam may refiect nothrng more
then " a compromise ‘instead  of ° an ulnmate
determinatiori of his guilt.’ Appelldnt's due process
right to s hearing thus outweighs any cnuntervmlmg
need to limit litigation or conserve judicial
resources." (/d. atp 34, fn. ommed)

(5b) Even assurmng, “for purposes of argu.ment only,
that Pense's reasoning may properly be invoked
where the father's’ adrmssron of’ patermty occurred in
a bastardy proceedmg (see Reums v. Staté ex rel
M&A@L&E@@M&
MN.E2d 15], '152] [indicating "that 2 bastardy
proceeding is more civil than criminal in character]),
the’ cucumstances hete 'dd not ca]l for its application.
Unlike the 51tuat10n in Pease neither the in-court
admission’ nor “the resultmg patermty Judgment at
issue is bemg challenged by the father (Draves).
Moreover neither the father, nor those claiming a
right to mhcnt through hlm, seek to lmgale the
paternity issue. Accordmgly, rhe fathers due process
rights are not at issue and there iz no need to
determine whether such, nghts nnght outweigh any
countervaﬂmg need to limit lmgatmn or consr:rvc
judicial fesources. (See Pea.s'e supra, Mgp___

_p_&

Addmonally, the' record fails to support any claim
that Draves's confcssmn mcrcly reflected a
compromise. Draves, “of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy ,proceeding.  Although
Doncr—Gnswold suggests that Draves confcsscd to
avoid the pubhmty ofa Jury tnal ancl not because the
petersity chargc had ment, that suggestmn is purely ‘
speculﬂnve and finds no ev1de:mary suppoit in the’
record %024 ¢ '

Fmally, Doner-Griswold argues that See and
Griswold's balf siblings do not have standing fo seek
the requisite paternity determination pursuant to the
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Uniform DParentage Act under section 7630
subdivision (c) of the Family Code. The question
here, however, is whether the judgment in the
bastardy proceeding initiated by Griswold's mother
forecloses Doner-Griswold's  relitigation of the
parentage issue.

Although Grisweld's mother was not acting pursuant
to the Uniform Parentage Act when she filed the
bastardy complaint in 1941, neither that legislation
nor the Probate Code provision should be construed
to ignore the force and effect of the judgment she
obtained. That Griswold's mother brought her action
to determine paternity long before the adoption of the
Uniform Parentage Act, and that all procedural
requirements of an action under Family Code section
7630 may not have been followed, should not detract
from itz binding effect in this probate proceeding
where the issue adjudicated was identical with the
issue that would have been presented in a Uniform
Parentage Act action. (See Weir, supra, 39
CalAppdth at p. 1521.) Moreover, a prior
adjudication of paternity does not compromise a
state's interests in the accurate and efficient
disposition of property at death, (See Trimble v
Gordon (1977) 430 U.S. 762, 772 & fin. 14 [97 S.Ct
1459, 1466, 52 L.Ed.2d 311 [striking down &
provision of a state probate act that precluded a
category of illegitimate children from participating in
their intestate fathers' estates where the parent-child
relationship had been established in state cout
paternity actions prior to the fathers' deaths].)

In sum, we find that the 1941 Ohio judgment was a
court order “"entered during the father's lifetime
declaring paternity" (§ 6453, subd. (b)(1)), and that it
establishes Draves as the natural parent of Griswold

for purposes of intestate succession under section
6452.

Disposition

(7) " 'Succession to estates is purely & matter of
statutory regulation, which cannot be changed by the
courts.' " {Estate of De Cigaran, supra, 150 Cal. at p,
688.) We do not disagree that a natural parent who
does nc more than openly aclmowledge a child in
court and pay court-ordered child support may not
reflect a particularly worthy predicate for inheritance
by that parent's issue, but section 6452 provides in
unmistakable language that it shall be so. While the
Legislature remains free to reconsider the matter and
may choose to change the rules of succession at any
time, this court will not do so under the pretense of
interpretation.

Page 13

The judgment of the Court of Appeal is affirmed.

-Ceorge, C. I, Kennard, J., Werdegar, J., and Chin,
1., concurred, *923

BROWN, J.

I reluctantly concur. The relevant case law strongly
sugpests that a father who admits paternity in court
with no subsequent disclaimers "acknowledge[s] the
child” within the meaning of subdivision {a)} of
Probate_Code section 6452. Moreover, neither the
statutory language nor the legislative history supports
an alternative interpretation. Accordingly, we must
affirm the judgment of the Court of Appeal.

Nonetheless, I believe our holding today contravenes
the overarching purpose behind our laws of intestate
succession-to carry out "the intent a decedent without
a will is most likely to have had." (16 Cal. Law
Revision Com. Rep. (1682} p. 2319.) I doubt most
children born out of wedlock would have wanted to
bequeath a share of their estate to a “"father" who
never contacted them, never mentioned their
existence to his family and friends, and only paid
court- ordered child support. I doubt even more that
these children would have wanted to bequeath 2 share
of their estate to that father's other offspring. Finally,
I have no doubt that most, if not ail, children born out
of wedlock would have balked at bequeathing a share
of their estate to a "forensic genealogist."

To avoid such a dubious outcome in the future, 1
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent has some sort of parental
connection to that child. For example, requiring a
parent to treat a child bom out of wedlock as the
parent's own before the parent may inberit from that
child would prevent today's outcome. (See, e.g,
Bullock v. Thomas (Miss. 1995) 659 So.2d 374, 577
[a father must "openly treat” a child bom out of
wedlock "as his own " in order to inherit from that
child].} More importantly, such a requirement would
compaort with the stated purpose behind our laws of
succession because that child likely would have
wanted to give a share of his estate to a parent that
treated him as the parent's own,

Of course, this court may not remedy this epparent
defect in our intestate succession statutes. Only the
Legislature may make the appropriate revisions, I
urge it to do so here. *926
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HEADNOTES

(1) Statutes § 1B0(2)--Construction--Executive or
Departmental Construction.

The construction of a statute by the officials charged
with its administration must be piven great weight,
for their substantially contemporaneous expressions
of opinion are hipghly relevant and material evidence
of the probable general understanding of the times
and of the opinions of men who probably were active
in drafting the statute,

See 23 CalJur. 776; 15 Am.Jir. 309,

(2) Statutes § 180(2)--Construction--Executive or
Departmental Construction.

An administrative officer may not make a rule or
regulation that elters or enlarges the terms of a
legislative enactment.

(3) Statutes § 180(2)--Constructon--Executive or
Departmental Construction. .

An erroneous administrative construction does not
govern the interpretation of a statute, even though the
statute is subsequently reenacted without change.

{4) Unemployment Relief--Disqualification--Refusal
to Accept Suitable Employment. '

The disqualification imposed on a claimant by
Unemployment Insurance Act, § 56(b) (Stats. 1935,
ch, 352, as amended; Deering's Gen. Laws, 1937, Act
8780d), for refusing without good cause to accept
suitable employment when offered to him, or failing
to apply for such employment when notified by the
district public employment office, is an absolute
disqualification that necessarily extends throughout
the pericd of his unemployment entailed by his
refusal to accept suitable employment, and is

-Page 1

terminated only by his subsequent employment.

See 11 CalJur. Ten-year Supp. (Pocket Part)
“Unemployment Reserves and Social Security."

(3) Unemployment Relief--Disqualification--Refusal
to Accept Suiteble Employment.

One who refuses suitable employment without good.
cause is not involuntarily unemployed through no
fault of his own. He has no claim to benefits either at
the time of his refusal or at any subsequent time until
he sgain brings himself within the Unemployment
Insurance Act. *754 ’

(&) Unemployment Relief--Disqualification--Refusal
to Accept Suitable Employment.

Employment Commission Rule 56.1, which attempts
to ¢reate a limitation as to the time & person may be
disgualified for refusing to accept, suitable
employment, conflicts with Unemployment Insurance
Act, § 56(h), and is void.

(2) Unemployment R'eiiefT;P.owers of Employment
Commission--Adoption of Rules,

The power given the Employment Commission by
the Unemployment Insurance Act, § 50, to adopt
rules and regulations is not 2 grant. of legislative
power, and in .promulgating such rules the
commission may not alter or amend the statute or
enlarge or impair its scope.

(8) Unemployment Relief--Remedies of Employer--
Mandamus.

Inasmuch as the Unemployment - Insurance Act, §
67, provides that in certain cases payment.of benefits
shall be made irrespective of a subsequent gppeal, the
fact that such payment has been made does not
deprive an employer of the issuance of a writ of
mandamus to compel the vecation of an award of
benefits when he is entitled to such relief,

SUMMARY

PROCEEDING in mandamus to compel the
Californiza Employment. Commission to vacate an
award of unemployment benefits and to refrain from
charging petitioners' accounts with benefits pajd.
Writ grautcd :

COUNSEL

Bl'obecic, 'Phleger & Harrison, Gregory A. Harrison
and Richard Ernst for Petitioners.
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Robert W, Kenny, Attorney General, John J. Dailey,
Deputy Attorney General, Forrest M. Hill, Gladstein,
Grossman, Margolis & Sawyer, Ben Margolis,
William Murrish, Gladstein, Grossman, Sawyer &
Edises, Aubrey Grossman and Richard Gladstein for
Respondents. _ :

Clarence E, Todd and Charles P. Scully as Amici
Curiae on behalf of Respondents,

TRAYNOR, I,

In this proceeding the operators of the Whitcomb
Hotel and of the St. Francis Hotel in San Francisco
seek a writ of mandamus to compel the California
Employment Commission to set aside its order
granting unemployment insurance benefits to two of
their former employees, Fernando R. Nidoy and
Betty Anderson, corespondents in this action, and to
restrain the commission from charging petitioners'
accounts with benefits paid pursuant to *755 that
order. Nidoy had been employed as a dishwasher at
the Whitcomb Hotel, and Betty Anderson as a maid
at the St. Francis Hotel. Both lost their employment
. but were subsequently offered reemployment in their
usual occupations at the Whitcomb Hotel. These
offers were made through the district public
employment office and were in keeping with a policy
adopted by the members of the Haotel Employers'
Association of San Francisco, to which this hotel
belonged, of offering available work to any former
employees who recently lost their work in the
member hotels. The object of this policy was to
stabilize employment, improve working conditions,
and minimize the members' unemployment insurance
contributions. Both claimants refused to aceept the
preffered employment, whereupon the claims deputy
of the commission ruled that they were disqualified
for benefits under section 56(b} of the California
Unemployment Insurance Act (Stats, 1935, ch. 352,
as amended; Deering's Gen. Laws, 1937, Act 8780d),
on the ground that they had refused to accept offers
of suitable employment, but limited their
disqualification to four weeks in accord with the
commission's Rule 56.1. These decisions were
affirmed by the Appeals Bureau of the commission.
The comnmission, however, reversed the rulings and
awarded claimants benefits for the full period of
unemployment on the ground that under the
collective bargaining contract in effect between the
hotels and the unions, offers of employment could be
made only through the union,

In its Teturn to the writ, the commission concedes
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that it misinterpreted the collective bargaining
contract, that the agreement did not require all offers
of employment to be made through the uhion, and
that the claimants are therefore subject to
disqualification for refusing an offer of suitable
employment without good cause, It alleges, however,
that the maximum penalty for such refusal under the
provisions of Rule 56.1, then in effect, was a four-
week disqualification, and contends that it has on its
own motion removed all charges against the
employers for such period.

The sole issue on the merits of the case involves the
validity of Rule 56.1, which limits to a specific
period the disqualification imposed by section 56(b)
of the act. Section 56. of the act, under which the
claimants herein were admittedly disqualified, *756
provides that: "An individual is not eligible for
benefits for unemployment, and no such benefit shall
be payable to him under any of the following
conditions: ... (b) If without good cause he has
refiused to accept suitable employment when offered
to him, or failed to apply for suitable employment
when notified by the District Public Employment
Office.” Rule 56.1, as adopted by the commission and
in effect at the time here in question, restated the
statute and in addition provided that; "In pursuance of
its authority to promulgate rules and regulations for
the administration of the Act, the Commission hereby
provides thet an individual shall be disqualified from
receiving benefits if it finds that he has failed or
refused, without good cause, either to apply for
available, suitable work when so directed by a public
employment cffice of the Department of
Employment or to accept suitable work when offered
by any employing unit or by any public employment
office of said Department, Such disqualification shall
continue for the week in which such failure or refusal.
occurred, and for not more than three weeks which
immediately follow such week as determined by the
Commission according to the circumstances in each
case.” The validity of this rule depends upon whether
the commission was empowered to adopt it, and if so,
whether the rule is reasonable.

The commission contends that in adopting Rule 56.1
it exercised the power given it by section 90 of the
act to adopt "rules and regulations which to it seem
necessary and suiteble to carry out the provisions of
this act" (2 Deering's Gen. Laws, 1937, Act 87804, §
90(a)). In its view section 56(b) is ambiguous
because it fails to specify a definite period of
disqualification. The commission contends that a
fixed period is essential to proper administration of
the act and that its construction of the section shouid
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be given great weight by the court. It contends that in-
any event its mterpretanon of the act as embodied in
Rule 36.1 recewed the approval of the Legxslature in
1939 by the reem_actment of section 56(b) without
change after Rule 5 0;1 was already in effects

{1 The construcnon of 8 statute by the ofﬁcxals
charged with its adiﬁlmstration must be glven great
weight, for theu :-:suhstant]ally contemporaneous
expressions of opinion are *757 tughly relevant and’
material évidence of the probable general
understandmg of the times and of the opuuons of
men who probably were active in the drafting of the

statute o (White v. Winchester Countgy Club, 315
U.S. 32, 41 [62 S.Ct. 423, 86 L.Ed. 6191; ‘Fawcus

Machine Co, v, United States. 282 U.S. 375, 378 [5]

S.Ct; 144, 75 L.Ed.:397); Riley v. Thompson, 193
Cal, 773, 778 [227 P. 772); County of Los Angeles v,
Frisbie, 19 Cal. 2d 634, 643 [_22_P2g_5_&1 Counn
of Los Angeles v.:Superior Court; 17 Cal.2d 707, 712
[112 P.2d-10}; see,: Gnswold A Summary af the
Regulations Problem 54 Harv.L.Rev, 398, 405; 27
Cal.L.Rev. 578; 23 .CalJur. 776) When an
administrative interpretation is of long standing and
has, remamed uniform, it, is likely that numerous
transactions _ have ‘been’ entered into in reliance
thereon, and it could be mvalidated only at thc cost of
major readjustments .and- extensive lmgauon
(Helvermg v. Griffiths, 318 US. 371, 403 [63 S.Ct.
636, 87 L.Ed. 843); United States v. Hill, 120 U. S
169, 182 [7 S.Ct. 510, 30 L.Ed, 6271; see Coun

Los Angeles v. Superior Court, 17 Cal2d 707, 71

{112 P2d.10%; Hoyt v. Board of. Civil Service
Commissioners, 21 Cal.2d 399, 402 [132 P.2d 8041)
Whatever the force of administrative construction,
however, final responsibility for the interpretation of
the law rests with the courts. "At mast administrative
practice is & weight in the scale, to be considered but
not fo- be inevitably followed. .: While we are of
course bound to we1gh senously such'tulings, they
are never concluswe o4 Woolworth_ Co. v,
United _ States, . F.2d 973, 976)
administrative officer may not make a rule or
regulation that alters or enlarges the terms of a
legislative  cnactment. (California ___Drive-in

Restaurant Assn. v. Clark 22 Cal.2d 287, 294 [140

P.2d 657, 147 ALR, m B); Bodinson Mfz. Co,v. .

California Emplovrient Coin, 17 ‘Cel.2d 321, 326
(109 P.2d 935]; Boone v_ Kingshuiv, 206 'Cal, 148,

]6] (273 P. 797); Bank of Italy v, Johnson, 200 Cal.

2] [25]1 P, 784]; Hodge v. McCall 185 Cal. 330,
M [197 P. 86); Mankattan General Equipment Co,
v. Comimissioner of Int, Rev., 297 U.8, 129 [56 S.Ct,

397, 80 L.Ed, 528); Montgomery v. Board of
Administration, 34 Cal App.2d 514, 521 [83 P.2d

(2), An-
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1046, 94 A LR 610} (3) Moreover, an erroneous -
administrative constrizction does not govern:the

mterpretatlon of a statute, even though the statute is .
subsequiently reenacted *758 vnthout chenge: i

(Bzddie v. Commissioner of interndl_Revémye, 302
US. 573, 582 [58 S.Ct

379, 82 L.Ed.

.4311' ’

L.Ed. 8887; .’selmv Um!edStazes 270 11.8. 245 251 ;
|46 S,Ct 248, ZO LEd 566 Lomswlie & N R Co '
75

Ed 10 Hel'vermg . Hal!ack, 309 U. S- 106, 119

[60_S.Ct.. 444 84 1.Ed. 604, :125 ALR. 1368);

Federal Comm._Com, v. Columbia Broadédsf:hg:
137 161 S.Ct: (52, B5 L.Ed

_ 87]; Feller, Addendum o the’ Regulatmn.s Problem ‘

54 Harv.L. Rev. 1311, and articles there mted 3}

In the present ease Rule 56.1 was first adopted by
the commission in 1938 It was amended twice to
make n:unor changes in language and again in 1942
to extend the maximum penod of d1squal1ﬁcatmn a
six weeks. The comrhission's construction of secnon .
56(b) has thus been neither uniform fior of long "
sta.ndmg Mdreover, the section is not amblguous ner .
does” it fail ‘to” indicate the extent "of the.
dlsquahﬁcanon (_) The dxsquuhﬁcanon imposed"
upon a cla:mant who without good causé "has refused
to accepr smtable employment when.offered to. hlm .
or failed to apply’ foi suitable employment ‘when
notified by the.district public- employment office! is-
an absolute dlsquahﬁcatlon that necessarily -extends
throughout the period of his unemployment entalled
by his refusal to, accept suitable employment, snd is
temunated only by his subsequent employment.
(Accord 5 CCH Unemployment Insurance Service
35, 100 .par. - 196504 [N.Y.App.Bd.Dec, 830-39,
5!2'?/39]) The Unemployment Insutance Act was'
expresaly mtended to éstablish 2" system of
unemployment insurance to prowde benefits for
"persons unemployed through no fault of their own,
and, to reduce mvoluntary unemployment. .." (Stats.
1939, ch. 564, § 2; Deering's Gen, I_:aws 1939
Supp., Act 8780d, § 1.) The public pohcy of the
State as thus declared. by the. Legisleture was -
mtended as & gunde to the interprétation and-‘-

suitable - employment w1thout good cause s not
involuntarily unemploycd through o fault of his-
own. He has no claim to benefits eithér at the time of
his refusal or at any subsequerit time until he again
brings himself ‘within *759 the provisions of the
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statife. (See 1 C.C.H. Unemployment Insurance
Service 869, par. 1963.) Section 56(b) in excludmg
absolutely from beneﬁts those who wrtbout good
cause have demionstrated an unwrllrngness to wotk at
suitable employment stands out in contrast to, other
sections,; of the ‘dct that' impose limited
drsquallﬁcatrons Thus, seétion 56(a) chsquahﬂes a
persofi ‘who leaves lus work’ because of a trade
dispute for the ‘périod, durmg which Le contlnues out
of work by reeson of the fact that the’ trade drspute is,
still in active. progress inthe establrshment in' which
he was. employed and other sections ‘at the time, il
question disqualified for e fixed nuriber of weeks
persons discharged for nusconduct persons who. left
their work voluntenly. and those who ‘made’ wilful,
: nusstatements (2 Deermgs Gen. Laws;* 1937, Act '
8780(d), §§: 56(3), 55 58(e); see, also, Stats: 1939
ch. 674, § 14; Deering's Gen. Laws, 1939 Supp., Act
8780d, -§ 58) "Had the Legmlature intended' the
disqualificition 1mposed by section 56(b) to be
similarly limited, it would bave expressly so
provided. (6) Rule 56.1, whleh attempts to create
such a lm'utatlon by an adnumstratwe rulmg.
conflicts wrth the statute-, anid is vmd (Hodge V.

McColI supra Manhauan General Egrugggent C'o ¥,

S.Ct. 327, 80 L.Ed. 528], see Bodmsan Mfg Co xv
Califorria Emploviient. C 2d:-321 -
[109 P.2d 935|[ ‘Even 1f the faﬂure to lrrmt the
disqualification were an oversrght ofl the part of the
Legrslature, the commission would have no power to

remedy the.omission. (7) The power gwen rt to adopt

rules. aid regulatlons (§ 90) is: not & grant of
legislative power (see ‘40 Columb, L, Rev 252, cf.
Deering's Gen. Laws, 1939 Supp Act 8780(d),
58(b)} and in promulgatmg such’ rules it nmy not alter
or amend the statute or enlarge .Of unparr its scope.
{Hodge v. McCrzH suprd, Bank of Jtaly . Johnson,
200 Cal. 1, 21 [251-P. ZB4| Manhattan General
Equrpment Ca v, C‘ommrssroner of Ini. Rev., supra;
Koshland v._Helvéring, 298 U.S. 441 [56'S.Ct. 757
80.L.Ed. 1"’68, 105 "A.LR. 756] [selm v United
States, supra.) Since the comrmsston was without
power to* adopt Rule 56.1, it' is unnecessary to
consider whether, if giveir such power the provisions
of the rule were reasonable

The comrnrsston ‘contends, however, that pétmoners'
are, not entitled to the writ because they have failed to,
exhaust *760 their edministrative remedies under
section 41.1. This contention was, dscided adversely
in Matson Termma.!s Inc: v. California’ Employment
Corm., ante, P. 695 [151.P.2d 202]. It contends further
that sirice all thé benefits hersin involved have been
paid, the only question is whether the chargés made

Pege 4

to the’ employers ‘accounts should be removed, and
that since the employers will have the Dpportumty to
protest these eharges in othér proceedmgs they have
an adequate remedy and there is therefore no need for
the issuence of the .writ in the present case. The
propriety, of the payment of benefits, however, is
prcperly challenged by &n employer in proceedmgs
under section 67 and by @ petmon for a writ .of
mandarous from the detemunatron of the cornnussmn
in such proceedmgs (See Matson Termmais, !nc v,
California Empioyment Com.._ante p. 6 :
202 W. R.-Grace & Co. v. California Employmem
Com., ante, p. 720 [_SI_M_) An employer‘s‘
remedy thereunder is distinct from that afforded by
section 45,10 end 41.], and the cornrrussron mey. ‘not
deprivé him of it by the’ expedtent of paying*'the °
benefits before the writ is obtamed (8) The stanite
itself provrdes that in certain’cases payment shall be-
made mespectrve of a subsequent appeal (8 67) and
such payment does not preclude i 1ssuance of the writ.
(See Bodrmon Mfz. Co. v. California Enp. Com,,

supra at pp. 330-33]; Matson .- Termma.!s nel v
Ca!y’omta Emp. Com., .rupra)

Let a peremptory wrtt of mandamiis issue ordering
the Cahforma Employment Commrssron to:set aside
its order granung unemployment u:surence beneﬁts
fo the corespondents ‘and to refram ﬁom chargmg
petitioners’ accounts wrth any beneﬁts pard pursuant
to that award.

Gibson, C.-J. Shenk, I; Curtrs, I., and Edmonds I,
concurred

CA‘RT'ER, I

I concur in the conclusron reaehed in the majorlty
Oplmon for the reason stated in my concumng
opinioh in ‘Mark Hapkms Inc.- v Cahﬁ)mm Emp.
Co., this day ﬁled ante, p 752 [151 P.2d 233]

Schauer T, eoncurred

Interveners petrtton for a rehearmg was denied
September 13,1944, Carter I, and Schauer 1; voted
for a rehearing. *761:

Cal.,194fl.

Whitcomb  Hotel v. California  Empldyinent

Comupission
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ALFRED K. WEISS et al,, Appellants,
v.
STATE BOARD OF EQUALIZATION etal,,
Respondents,
L. A. No. 22697,
Supreme Court of California
Apr. 28, 1953,
HEADNOTES

(1) Intoxicating Liguors § 9.4--Licenses--Discretion
of Board.

In exercising power which State Board of
Equalization has under Const, art, XX, § 22, to
deny, in its discretion, "any specific liguor license if
it shall determine for good cause that the granting ...
of such license would be contrary to public welfare or
morels," the board performs a-quasi judicial function
similar to local administrative agencies.

See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq.;
Am.Jur., Intoxicating Liquors, § 121.

(2) Licenses § 32--Application,

Under appropriate circumstances, the same rules
apply to determination of en application for a license
as those for its revocation.

{3) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board. .

The discretion of the State Roard of Equalization to
deny or revoke a liquor license is not absolute but
must be exercised in accordance with the law, and the
provision that it may revoke or deny a license "for
good cause” necessarily implies that its decision
should be based on sufficient evidence and that it
should not act arbitrarily in determining what is
contrary to public welfare or morals.

(4) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

3While the State Board of Equalization may refuse
an on-sale liquor license if the premises are in the
immediate vicinity of a school (Alcoholic Beverage
Centrol Act, § 13), the absence of such a provision
or regulation by the board as to off-sale licenses does
not preclude it from making proximity of the
premises to 2 school *773 an adeguate basis for
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denying an off-sale license as being inimical. to
public morals and welfare.

(5) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board,

It is not unremsonable for the State Board of
Equalization to decide that public welfare and morals
would be jeopardized by the granting of an off-sale
liquor license within 80 feet of some of the buildings
on a schoo! ground.

{6) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

Denial of an application for an off-sale license to sell
beer and wine at a store conducting a procery and
delicatessen business across the street from high
school grounds is not arbitrary because there are
other liquor licenses operating in the vicinity of the
school, where zall of them, except a drugstore, are at
such a distance from the school that it cannot be said
the board acted arbitrarily, and where, in any event,
the mere fact that the board may have erroneously
granted licenses to be used near the school in the past
does not make it mandatory for the board to continue
its error and grant any subsequent application.

(?) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board,

Denial of an application for an off-sale license to sell
beer and wine at a store across the street from high
school grounds is not arbitrary because the
neighborhood is predominantly Jewish and applicants
intend to sell wine to customers of the Jewish faith
for sacramental purposes, especially where there is
no showing that wine for this purpose could not be
conveniently obtained elsewhere.

SUMMARY

APPEAL from a judgment of the Superior Court of
Los Angeles County. Frank G. Swain, Judge.
Affirmed.

Proceeding in mandamus to compel State Board of

Equalization to issue an off- sale liquor license.
Judgment denying writ affirmed.

COUNSEL

Riedman & Silverberg and Milton H. Silverberg fo
Appellants. :

Edmund G. Brown, Attorney General, and Howard
8. Goldin, Deputy Attomey General, for
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Respondents.

Plamuﬁ's brought mandamus proeeedmgs in the

superior court to revww the refusal of defendant,
State Board of Equahzahon, to issue them an off-

sale beer and wine license at their premises and to
compe] the issuance of such a ‘license. The court. gave
judgrmient for the board and plaintiffs appeal. *774

P]amnffs filed their appheatlon with the board for an
off:sale beer and wine license (a ] hcense to sell those
beverages to be consumed elsewhere than on the
prerruses) at their premises where théy conducted a
Brocery and delicatessen business. After a hearing the
board denied the application on the grounds that the
issuance of the license would be contrary to the
"public welfare and rnorals because of the proxlrmty
of the prermses toa school

Acoordmg to the evidéiice before the board, the area
concemed isin Los A.ngeles The school is located in’

the block borderéd on_ the south by Rasewood
Avenue on the ‘west by Fairfax Avenue, ‘and on the

north by Meh ose Avenue-an 80-foot street t'unmng :

east and west peraliel to Rosewood and a block north

therefrom. The school gtounds are enclosed by a

fence, the gates of which are kept’ locked most of the
time. Plarnnffs prermses for whteh the hceuse is
sought are west across Fetrt‘ax an 80~foot street, and
on the corner of Fau—fax and Rosewood 'I‘he area .on
the west side of Fatrfax, both north and south fiom
Rosewood, and on the east side of Fairfax aouth from
Rosewood, is'a busmess district. The balance of the

area in the v1cm1ty is remdennal The school is a high .

school, The portion along Rosewood i an athletic

field with the exception of butldmgs on the comner of-
Faufax and Rosewood across Fairfax ﬁ'om plamtlffs-
prenuses Those burldlngs are used for R.O.T.C. The'

mai burldmgs of the scheol are on Fan'fax south of
Meliose. There are gates along the Fatrfax and
Rosewood srdes of the ‘school but - ‘they are kept.
locked Thost of the time, There are other prem.tses in
the vrcmlty havmg hquor [ice
the west side of Fairfdx in. the block south of
Rosewood and ohe on the east s1cle of Fairfax about

three-fourths of B block south of Rosewood North-

ACrOs§ Melrose and at the corner of Mel.tose and
Fairfax. zs a drugstore whreh has nn off-sale hceuse
school property s Melrose is 80 feet wide and
plaintiffs' premises are 80 feet from the southwest

corner of the schoo!l property. It does not appear. .
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when any of the licenses were issued, with reference
to the” exrstenee of the school or otherwise. Nor does
it eppear what the distance is between the Ticensed
drugstore ‘&id any school buildings as’ distingiiished
from school grounds. The licenses on Fairfax Avenue
are all’ farther away from the school than plamnffs

pren'nsea

Plamtrffs oontend that_the action of the board m.'
denymg ‘therii-a heense is arbitrary and unreasonable .
and they pamcularly #7775, point to the other l1censes
now outstandmg on premises as near as or not much
farther, ﬁom the sehool

The board has the power "in its discretion, to deny ...
any spec1ﬁe liquor license if it Shall. detemrme for
good caiise that the granting ... of such license would
be cortrary to public welfare or morals " (Cal. Const.,
art. XX, § 22.) (1) In exercising that power it

- performs a quasi Judrcml function similer to_Jocal

admlmstrattve agencies. (C overt v. State_Bogrd oz
Eual’tzauon 29 Cal2d 125 [173~ P.2d -545];

Re no!ds v. State Board of Equalization 29 Cal. 2d
__'Z| 13 P2d 551, 174 P.2d 41; Stounien v.. Retl!]._', 37
Cal2d 713 [234 P.2d 969).) (2) Under’ approprrate
cn-eumstances such as ‘we have here, the same’ riiles
epply to the’ determination of an appllcanon for a
heense as those for the revocahon of a hcense
2d 6561; Alcohohc Beverage Control Aet1 § 39
Stats; 1935, p. | 1123 as amended) (_) In makmg its -
decision "The board's dtscretton . however is not
absolute but must be exercised in accordance with the
law, and the provision that it may revoke [or deny] a
hcense 'for good coause' necessanly lrnphes that .its
deetsrons should be based on suffiéient €vidence and
that it should not act arbltranly in detern'umng what
is contrary to public » welfare or morals:" (Stoumén v,
Reilly, supra 37 Cal.2d 713, 717 :

4 Applymg those rules to t]:us case, it is Jpertinent to
observe that while the board may refuse an on-sale
license if the premises are in the’ unmedtate vicinity
of a sehool (Alcobolic Beverage Control Act, supra,

§ 13) there is no such provrsron of regulation by the
board as:to off- sale’ licenses. Neverthieless, proxmuty
of the licensed premises to & school may supply an
adequate hasxs for denial of a hcense as beirg
mnmeal 1. pubhc morals and welfare (See Almdena_

109 Cal. AQQ 2d 99 [ 40 P.2d 322| !afe v, C‘zgg of
Racirie, 220, Wis..'490 '[264 N.W.. 4201, Ex parte

Velasco_(Tex.Civ. Agp ) 225 8. W. 2d 22 Hmuso
Peogle 222 1. 150 [78 N.E, 521
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The question is, therefore whether the board ncted
- arbitrarily in denyrng the apphcatron for the Itcense

on the ground of the proxm‘uty of the pren-uses to the'_
~school. No question . is raised as to the personel

gualifi ications of the apphcant_s (5) We cannot say,

however, that it was unreasonable for the board to .
* decide that public welfare and morals would be

jeopardized by the pranting of an off-sale hcense at
premises *776  within 80 feet of some of ‘the
buildings on a school ground. As has been seen, a
liquor license may be refused when the premises,
where it is to be used, are in the vicinity of & school.
While there may not be as mch probability that an
off-sale license in such, & place would be as
detrimental as an on-sale license, yet we believe 2
reasonable person could conclude that the sale of any
liguor on such premises would ‘adversely affect the
public welfare and morals

(6) Plaintiffs ergue however, that assun'ung the
foregomg is true, the action-of the board was

arbmary because there. are other liquor hcensees )

operating in the vtcmrty of thé school. All of them,
except 1 the drugstore at the northeast corer of Fatrfex
and Melrose, are at such a distance from the school
that we cannot say the board acted erbttranly It
should be, noted also that as to the drugstore, while it
is within 80 feet of a corner of the school grounds, it
does not appear whether there were’ any buildings
near that corner, aJnd as to all of the licensees, it does
not appear ‘when 'those heenses were granted with
reference to the establtshment of the school

Agside from these factors, plemtlffs argument coines
down to the contentron that because the. board may

have ertoneously granted licenses to be used near the”

school in the past it must continue, its erfor and grant
plaintiffs’ applicdation, That prob]em bas been
discussed: "Not only does due proeess permiit
omission of reasoned administrative opinions but it
probably ‘also PeTmits suhstnnttal deviation from the
principle of stare decisis. Like courts, agencies may
overrule prior demsmns or practices and may initiate
new policy or law through adjudteatton Perhaps the
best authority for thts observation is FCC v. WOKO
[329 U.S. 223 (57 's.ct. 2I3, 91 L.Ed. 204)] The
.Commtssmn denied reriewal of a broadcasting ltcense
because of rrusrepresentattons "made by the hcensee

eoncermng ownershtp of its cepttal stock Before the '

reviewing courts one of the principal arguments ‘was
that comparable” deceptions by other licenseés had not
been dealt with so severely. A unanimous_Supreme
Court “easily rejected this argument
measures to others and the apparently undnnounced
change of policy are considerations appropriate for

"The mild -

Page 3

the Commission in determining whether its action in
this case is too drastic, but we cannot say that the
Commission is bound by anything that appears before
us to deal with all cases at all times as it has dealt
with some that seem comparable.' *777 In rejecting a
similar argument that the SEC’ without warning had
changed its policy so as to treat the complainant
differently from others in Simijar circumstances,
Judge Wyzanski said: 'Flexibility was not the least of
the objectives sought by Congress in selecting.
administrative rather than judicial determination of
the problems of security, regulatton . The
adminigtrator is expected to trettt expertence nat as'a ..
jailer but as a teacher.' Chief Tusfice Vinson, speaking
for a Court of Appeals, once declared: 'In the instant
case, .it seems to us there has been a departure t"'rom
the policy of the Commission expressed in- the
decided cases, but this is not 2 controlling factor upon
the Commtssmn Other similar ﬂuthortty is rather
abundant: Possibly the outstandmg decision the other
way, unless the dissenting opinion in the second
Chenery case is regarded as authority, is NLRB v,
Mall Tool Co. [119 F.2d 700.] The Board in ordermg
back pay for employees wrongfully discharged had. in
the court's opinion. departed’ from its usuzal rule of
ordering back pay only. from time of filing . cherges
when filing of charges is unreasonahly delayed and
no rmttgatmg circumstances are shown. The Court, |
assuming unto itself the B_oard's power to find facts,
said: "We find in the record Do n'ungatmg
etrcumstances Jusufymg the delay.’ “Then it modified
the order on the pround that 'Consistency in
admmrstratwe ruhngs is essential, for fo edopt
dtﬁ"erent standards for similar sitiations is to act
arbttren]y Frorn the standpoint of an ideal system,
one can hardly disagree with’ the court's remark. But
from the standpoint of a workable system, perhaps
the eourts should not impose upon the agencies
.stand.ards "of consistency of action which the courts
themselves customarily violate. Probably deliberate
change in  or. deviation from estebhshed
adrmmstratwe polrcy should be permitted 50 Tong as
the actton is not, albttrat'y or um‘easonable Thts is the
view of most courts (Dav1s Adrmmstratwe Law, § .
168; se6 alsd Parker Administrative Law, pp 250-
253; 73 CI8, Pubhc Admrmstratwe Bodtes and
Procedure, § 148 M&M
Foxe M. Ingt, 43 Cal, Agg 2d Supp. 868 [110 P.2d
_2_9]_) Here the board was not acting arbmanly ifit
did 'chdnge its position because it may have
concluded that another’ ht:ense would be too many in
the vrcmtty of the schoot

() The contentton is also edvanced that the
netghborhood is predommant‘ly Jewish and’ p\amttffs
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intend to sell wine to customers of the Jewish faith
for sacramental purposes. We fail to see how that has
any bearing on the issue. The wine *778 to be sold is
an intoxicating beverage, the sale of which requires 2
license under the-law. Furtherrnore, it canmot be said
that wine for this purpose could not be conveniently
obtained elsewhere.

The judgment is affirmed.
Gibson, C. J., Shenk, J., Edmonds, 1., Traynor, 1.,
Schauer, I., and Spence, 1., concurred.

Appellants’ petition for a rehearing was denied May
21, 1953.

Cal,, 1953,
Weiss v. State Bd. of Equalization

END OF DOCUMENT
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Office of the Attorney General
State of California

*1 Opinion No. BB-702
September 13, 1588

THE COMMISSION ON STATE MANDATES

THE CCMMISSION ON STATE MANDATES has requested an opinion on the following
guestion:

Does the Commission on State Mandates have the authority to reconsider a prior
final decision relating to the existence or nonexistence of state mandated costg?

CONCLUSION

The Commission on State Mandates deces have the authority to reconsider a pricr

final decision relating to the existence or nonexistence of state mandated costs,
where the prior decision wae contrary to law.

ANALYSIS

SBection 6 of article XIII B of the California Censtitution, an initiative
constitutional amendment which became effective on July 1, 1980, provides:

"Whenever the Legislature or any state agency mandates a new program or higher
level of service on any loccal government, the state shall provide a subvention of
funde to reimburse such local government for the costs of such program or increased
level of service, except that the Legislature may, but need not, provide such
subvention of funds for the following mandates:

"(a) Legislative mandates requested by the local agency affected;

"(b) Legislation defining a new crime or changing an existing definition of a
crime; or

"(c) Legislative mandates enacted prior to January 1, 1975, or executive orders
or regulaticns initially implementing legislation enacted prior to January 1,
1975."
In order to implement the provisions of section 6, supra, the Commission on State
Mandates {("commissgion," post) wag established cn January 1, 1985. (Gov.Code,
17525.) {FN1] 1Its basic purpecse is to adjudicate claims filed by local agencies
for costs incurred as a result of certain state mandated programs. (See 68
Ops.Cal .Atty.Gen. 245 (1985).) Specifically, section 17551, subdivision (a),
provides:

"The commission, pursuant to the provisions of this chapter, shall hear and
decide upon a claim by a local agency or school district that the local agency or
school district is entitled to be reimbursed by the state for costs mandated by the .

gtate as required by Secticn 6 of Article XIII B of the California Consgtitution."
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The present inquiry is whether the commission ie authorized to reconsider,
pursuant to its own motion, its detetmination in a prior case respecting the
entitlement of a claimant (local agency or schocl district) teo reimbursement for
gstate mandated costs. It ie understcod for purposes of this discussion that the
prior decision was duly rendered and has become final. Our attention has been
directed, for illustrative purposee, upon the interpretive clarification by the
California Supreme Court 1n County of Los Angeles v. State of California (1987) 43
Cal.3d 46, 56-57, providing a limited definition of the phrase "new program or
higher level of service" within the context of pection 6 of article XIII B of the
California Constitution, supra. Specifically, it was decided that that phrase does
not include any incidental increase in local costs arising upon the enactment of a

law of general application. Consequently, there was no mandatory subvention for
increased coste to local agencies resulting from the legislative authorization for
higher workers' compensation benefits. As a result of this clarification, the

commission may have reached different determinations with respect to certain prior
claims which it now wishes to reopen for consideration.

*2 In the absence of any specific statutory authority, an administrative agency
has, as a general rule, no power to grant a rehearing or otherwise to reconsider a
previous final decision. In 37 Ops.Cal . Atty.Gen. 133 {1961), we considered
whether the California’ Unemployment Insurance Appeals Board was authorized to set
agide its decision and reopen a matter for the purpose of receiving wrltten
argument or reevaluating the evidence and issuing a different dec1510n " We
explalned in part (id., at 134-135): 3

"In 2 Ops.Cal. Atty Gen. 442, 443, the specific question of the board's .
juriediction to review, rehédr or reconsider formal decisions was discussed ag
follows: o )

"+-In cases such as this one, the juriadiction of boards and agencies such as
the California Employment Commigeion and its succegdsor the California Unemployment
Insurance Appeals Bdard, is special and limited. (Heap v. City cf Los Angeles, &
Cal. (2d) 405; Peterscn v. Civil Service Board, 67 Cal.App. 70:; Krohn v. Board of
Water and Power Com., 95 Cal.App. 2B85.) It would seem that if such an agency did
not have the express power to grant a rehearing, it could not grant such a
rehearing.

"+-The reascn for this rule of law is well gxpressed in the case of Heap v.

City of Los Angeles, supra, where the Court said:

mow v ..., But the rule stated above, that a civil mservice commission has no
such power in the absence of express authorization, is sound and practical. If the
power were admitted, what procedure weould govern itd exercise? Within what time
would it have to be exercised; how mény times could it be exercised? Could a
subsequent commission reopen and reconsider an ordér of a prior commission? bnd
. if the commission could reconsider an order sustaining a discharge, could it
reconsider an order having the opposite effect, thus retroactively holding a person
unfit for his position? These and many other possible questions which might be
raised demonstrate how unsafe and impracticable would be the view that a commission
might upset its final orders at its pleasure, without limitations of time, or
methods of procedure. Bt '

® 'The rule and reason therefor is well supported by California authority.
{Pacheco v. Clark, 44 Cal.App. (24) 147; Olive Proration etc. Com. V.
Agricultural ete. Com., 17 Cal. {(2d) 204; BProud v. McGregor, 9 Cal. (2d) 178.)
This office has adhered to the rule just set out in Opinions (NS 2192, NS 2192a and
NS 2192b) addressed to the State Board of Bqualization.'

"It was concluded therein that the Unemployment Insurance Appeals Board has no
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jurisdiction to review, rehear or reconsider its formal decisions for the reascons
stated above. ‘ '

"Aga;g in 16 Ops.Cal.Atty.Gen. 314 at 215, this qﬁfice stated:
" 'It appears to be the general rule that if the jurisdiction of an
administrative board is purely statutory, it must look to its statute to ascertain

whether its determinations may be reopened. (People v. Wemple (1895) 144 N.Y¥. 478,
39 N.B, 397; State v. Brown (1923) 126 Wash. 175, 218 P. 9; Note (1941) 29 Geo.
L. J. 878; Comment ({1941) 22 Cal. L. Rev. 741). That this ie the California rule

is illus;;atedlby the decision in Olive Proration Committee v. Agricultural Prorate

Commission, (1941) 17 Cal.2d 204, 109 P.2d 918, wherein the court said, at page
209: '
® 3 H ] ]

... since all administrative actions must be grouﬁded in statutory
authority, in the absence of a provision allowing a commission to change its
determination, courts have usually denied the right so to do." ' (See also Cook
v.Civil Service Commission (1911) 160 Cal. 589, 117 P. 662; Heap v. LoS Angeles,
(1936) 6 Cal.2d 405, 57 P.2d 1323; 1 Ops.Cal.Atty.Gen., 412, 417; 2 ‘
Ops.Cal.Atty.CGen., 442; 3 QOps.Cal.Atty.Gen., 143, 144; 4 Ops.Cal.Atty.Gen., 34, 36;
9 Ops.Cal.Atty.Gen. 294, 2895.)" ! .® —

In 59 Ops.Cal.Atty.Gen. 123 (1976) we pointed to certain "narrow exceptions" to
the general rule. (Id. at 126-127.) For example, the rule would not apply where
the Legislature intended that the agency should exercise a continuing jurisdiction
with power to reconsider its orders. As stated by the court in Olive Proraticn
etc. Com. v, Agric. etc. Com. (1941} 17 Cal.2d 204, 209:

"Where orders which relate to what may be rather broadly defined as individual
rights are concerned, the question whether the administrative agency may reverse a
particular determination depends upon the kind of power exercised in making the
order and the terms of the statute under which the power was exercised. ~ As to.the
first factor, almost without exception, courts have held that the determination of
an admihfstfatiﬁéuagency as to the existence of a fact or status which is basead
upon a present or past group of facts, may not thereafter be altered or modified.
{(Muncy v. Hughes, 265 Ky. 588 [957 8. W. (2d) 546]; Little v, Board of Adjustment,
195 N. C. 783 {143 S. E. 827]; ULilienthal v. Wyandotte, 286 Mich. 504 [282 N.W.
B37].} BAs concisely stated by the New York Court of Appeals, +-cfficers of special
and limited jurisdiction cannot sit in review of their own orders or vacate or
annul them'. ‘[People ex rel. Chase v. Wemple, 144 N. Y, 478 [39 N. E. 397].)
But if it is clear that the legislature intended that the agency should exercise a
continuing jurisdiction with power to modify or alter its orders to conform to
changing conditions, the doctrine of res judicata is not applicable. The
determination depends upon'the provisions of the particular statute.

“... And since all administrative action must be grounded in statutory
authority, in the absence of a provision allowing a commission to change its
determination, courts have usually denied the right sc to do." (Emphasis added.)
{aceord, Hollywood Circle, Inc. v. Dept. of Alc. Bev. Cont. (1961) 55 Cal.2d 728,
732.} We find no such provision in the statute in guestion. {See 17551 (a)
supra.) ;

Purther, the rule would not apply where the agency's decision exceeded its
authority or was made without;shfficient evidence. In Aylward v. State Bd, etc.
Examiners {(1948) 31 Cal.2d 833, the Board of Chiropractic Examiners adoptedq,
without notice, and based upon the board's own records, a resolution canceling
forty licenses, previously issued by the board, to p:actice.chiroPract%c‘on_the
ground that such licenses had been issued contrary to numercus prerequlsites of the
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Chiropractic Act. This action purported to reverse the action of the board during
the previous year, in which it was concluded, upon a noticed and contested hearing,
that "ncne of the matters presented were grounds under the Chiropractic Act for
revocation of any licenses." The Supreme Court held that the board improperly
canceled the licenses in the absence of a atatuterily required noticed hearing (id
at B838), but that the board should not be precluded from taking adverse action

‘based on any proper legal ground (id. at 842). The court explained as follows

(id. at B39):

*4 "The agency however, may be bound by its prior action where it has made a
determination of a guestion of fact within ite powers, and it lacks. authority to
rehear or recpen the question. (0Olive Proration etc. ' Com. v. Agricultural etc.
Com., 17 Cal.2d 204, 209; Heap V. City of Los Angeles, 6 Cal.2d 405; Proud v.
McGregor, 9 Cal.2d 178, 179; Pacheco v. Clark, 44 Cal.App.2d 147, 153; Hoertkorn
v. Sullivan, 67 Cal.App.2d 151, 154; Mateon Terminale, Inc. v. California Emp. .
Com., 24 Cal.2d 695, 702.) . -

"Implicit in the cases denying a board's power to review or reexamine a
guestion, however, is the gualification that the becard must have acted within its
jurisdiction and within the powers conferred on it. Where a board's order is not
based upon a determination of fact, but upon an erronecus conclusion of law, and is
without the board's authority, the order is clearly void and hence subject to -
collateral attack, and there is no good reason for holding the order binding on the
board. .Not only will a court refuse to grant mandate to enforce a void order of
such a board (Proud v. McGregor, 9 Cal.2d 178; Pacheco v. Clark, 44 Cal . App.z2d
147), but mandate will lie to compel the beoard to nullify or rescind its void acts.
{Board of Trustees v. State Bd. of Egualization, 1 Ccal.2d 784. While a board may
have exhausted its power to act when it has proceeded within its powers, it cannot
be said to have exhausted its power by doing an act which it had no power to do or
by making a determination without sufficient evidence. In such a case, the power
to act legally has not been exercised, the doing of the voild act is a nulllty, and
the board still has unexercised power to proceed within -its jurisdiction.:

(Emphasis added.)

In Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, the board had approved
the appointment of an applicant to a state civil pervice position. More than seven
menths later, the board, after a hearing; adopted its order revoking the
appointment due to the erroneous grant of veterans' preference points. (Id. at
100.) - Responding to the contention that the initial order approving the
appointment having become final, the board was, in the absence of atatutory
authority, without jurisdiction to recongider it, the court observed {id. at 105-
106) :

"What we examine here is the jurisdiction of the Board to take corrective
action with respect to an appointment which it lacked authority to make. It
defies logic to say that the wmere enumeration in the Act of the methods of
separating an employee from state civil service in a situation where an appolntment
has been validly made, compels the conclusion that no jurisdiction exists to

rectify the action of the Board in a situation where an appolntment has been made
without authority.

"We conclude, therefore, that when the matter was brought to its attention,. the
Board had jurisdiction to inquire inte-and review the certification as to veterans'
preference credits made by the Department of Veterans Affairs and having determined
that appellant was not entitled to such credits, to take the corrective action
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which- it did by revoking appellant's appointment. While this jurisdiction dceés not
appear to have been conferred upon the Bod¥d in so many words by the expresas or
precise language of constitutional or statutdry provision, there can be nb ‘question
in that it-is impliecit in the constitutional and statutory scheme which empowers
the Board to administer and enforce the civil service laws.

*5 Determinationa by the commission as to entitlement of local agencies to.
reimbursement for state mandated costs are questions of law. (Carmel Valley Fire
Protection Dist. v. State of California, supra, 190 cal.App.3d at 536.) An
administrative agency is not authorized to act contrary to law. (Ferdig v. State
Perscnnel Board, supra, 71 Cal.2d &t 103<104.) Consequently, where the decision
in a prior case was based upon an erroneous legal premise, and is contrary te law
(e.g., licenses issued or veterane preference points granted contrary té law), the
administrative agency, having exceeded its authority, may reconsider its decision
notwithstanding the absence of express statutory sanction. In the case presented
for illustrative purposes, the commisslon's prior determination, based upon an
erroneous interpretation of law, to provide ‘a subvention for an incidental increase
in local costs arising upon an increase in workers' compensation benefits, was
contrary to law. Under the principles’ set forth ahove, the commission would be
authorized to reconsider its prior decision.

The guestion remains, however, whether the Legislature in this instance has
authorized a different result, precluding the commission from reconsidering a prior
final decision. [FN2] . The commissiorn is authorized to adopt procedures for hearing
claims and for the taking of evidence. {( 17553.) [FN3] Pursuant to its authority
to adopt and amend rulés and regulsdtions { 17527, subd. (g)), the commissiecn has
promulgated rules for the conduct of hearings.” (Tit. 2, C.C.R., 1187-11B8.3, o
hereafter referred to as "rules.") Upcn receipt of a claim, the commisesion is
required to conduct a hearing within a reasocnable time. (- 17555; rule 1187.1,
subd. (a&}).) The hearing shall be conducted in accordance with specified rules of
.evidence and procedure. (Rules 1187.5, 1187.6.) Prior to the adoption of its
written decision the commission may, on its own motion or upon a showing of good
cause, order a further hearing. {Rule 1187.9, subd. {a).) Within a reasonable
time following the hearing, a proposed decision of ‘the commission panel, commission
staff, or hearing officer, as the case may be; shall be prepared and served upon
the parties. {Rule 1188.1.) The decisgion of the commigsion itself must bé
written, based on the record, and contain a statement of reasons for the decisions,
findings and conclusion. (Rule 1188.2, subd. (a).} After the decision has been
gerved, i1t- shall not be changed .except to correct clerical errors. [{Rule 11B8.2,
gsubd. (b).) Either party may commence a proceeding for judicial review of a
decision of the commission. { 17559.) The period of limitations applicable to
such review is three years. {Carmel Valley Pire Protection Dist. v. State of
California, supra, 120 Cal hpp.3d at 534.)

If the commiesion determines that coests are mandated by the state, it must
determine the amcunt to be subvened to local agencies and adopt "parameters and
guidelines" for reimbursement of claims. ( 17557; rule 1183.1.) Thereafter, the
commission shall adopt an estimate of statewide costs resulting from the mandate.
{Rule 1183.3, subd. (a).) At least twice earh calendar year, the commission is
required to identify and report to theé Leégislature the statewide costs estimated
for each mandate and the reasons for recomménding reimbursement. ( 17600; rule
1183.3, subd. (b).) The amounts awarded are included in the local governmem:. ‘.
claims bill and thereafter, in the case of continuing costs, in the budget bill for
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subsequent‘fiscal years. | 17561, subd. (b} (2).)

*¥6- The Supreme Court ‘has applied a uniform set of rules when reviewing the
validity of administrative regulations. "Where a statuté émpowers an
administrative agency to adopt regulations, such regulationsg +-must be consistent,
not in conflict with the statite, and reasonably necessary to effectuate its
purpose.' " (Ontario Comminity Poundation, Inc. v. State Bd. of Egualization
(1984) 35 cal.3d 811, H15.) "[Tlhere is no agency discretion to promulgate a
regulation which is ‘inconsistent with the governing statute." (Woods v. Superior
Court' (1981) 28 Cal 3d 668, 679.) "Admlnlstratlve regulations that violate acts of
the Legislature aré void and no protestatlons that they are merely an exerc1se of
admlnlstratlve dlscreticn can sanctlfy them.* (Morris v. Wil liams ({1967)"

Cal.2d 733, 737.)  “Administrative redgulations that alter or amend that statute or
enlarge or impair its scope are void and courts not only may, but it is their

. obligation to strike down such regulations." (Ontario Community Foundation, Inc.
v. State Bd. of'Egualization, supra, 35 Cal.3d 811,816-817; emphasis added.) "It
is fundamental that an administrative agency may not usurp the legislative
function, nc matter now altruistic its motives are." (Agricultural Labor Relations
Bd. v. Superior Court (1976} 16 Cal.3d 352, 419.)

There is no indication in the statutory scheme that the jurisdiction of the
commission is limited to rectify its action where a determipation of entitlement
had been:adopted without authority. As observed in Ferdig v. State Personnel
Board, supra, 106, "[wlhile this juriediction does not appear to have been
conferred upon the [commiseion] in so many words by the express or precise language
of constitutional or statutory provision, there can be no gquestion that it is
implicit in the constitutional and statutory scheme which empowers that (commission
to provide +-an effective means of résolving disputes over the existence of state-
mandated local programe' (sec. 17500}.]"

To the extent that rule 1188.2, subdivision (b), may be interpreted to foreclose
the commission from rectifying & decdision made or action taken contrary to law, it

impairs the scope of the statute, and to that extent is void. (Cf. Ontario
Community Foundation, Inc. v. State Bd. of BEgual., supra, 35 Cal.3d at 816-817; 64
Ops.Cal.Atty.Gen. 435, 430 (1981).) In our view, an administrative agency has no

more power to promulgate a rule preserving or perpetuating its decisions made or
actions taken without authority, than it has to undertake such decisions or actions
in the first instance.

It is concluded that the commission ies authorized to reconsider a prior final
decision relating to entitlement for reimbursement for state mandated costs, where
the prior decision was contrary tc law.

JOHN K. VAN DE KAMP

Attorney General

Anthony 8. DaVigo

Deputy '
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RIDEOUT HOSPITAL FOUNDATION, INC.,
Plaintiff and Respondent,
v,
COUNTY OF YUBA et al,, Defendants and
Appellants,

No. C011614.

Court of Appeal, Third District, California,

Jul 20, 1992,

SUMMARY

A nonprofit hospita] brought an action against &
county to recover property taxes it had paid under
protest after the county denied the hospital's
application for the welfare exemption (Rev. & Tax.
Code, § 214) on the ground that the hospital had net
operating revenues in excess of 10 percent for the
two tax years in question. The trial court granted
summary judgment in favor of the hospital, finding
that a nonprofit hospital that eams surplus revenues
in excess of 10 percent for a given tax year can still
qualify for the welfare exemption. (Superior Court of
Yuba County, No. 45090, Robert C. Lenhard, Judge.)

The Court of Appeal affirmed. The court held that
Rev., & Tax, Code. § 214, subd. (a)(1), which
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, does not automatically preclude a
hospital that does have revenue in excess of 10
percent from invoking the welfare exemption. The
lepisiative history of the provision, the court held,
indicates that it was not intended to deny exemption
to a nonprofit organization earning excess revenues
for debt retirement, facility expansion, or operating
cost contingencies, but merely to require a hospital
earning such excess revenue to affirmatively show
that, in fact, it is not operated for profit and that it
meets the other statutory conditions for invoking the
exemption. (Opinion by Davis, J., with Sparks,
Acting P. 1., and Nicholson, J., concurring.)

HEADNOTES

Clessified to California Digest of Official Reports

(1a, b, l¢, 1d) Property Taxes § 24--Exemptions—-

Page |

Property Used for Religious, Hespital, or Charitable
Purposes--Hospital Earning in Excess of 10 Percent
Revenue. ’

In a nonprofit hospital's action against a county to
recover property taxes paid under protest, the tiai
court *215 properly found that the hospital, which
had net operating revenues in excess of 10 percent for
the tax years in question, was not automatically
ineligible for the "welfare exemption” of Rev. & Tax.
Code, § 214. Rev. & Tax. Code, § 214, subd. (a){1),
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, but does not state the effect of
earnings in excess of that amount, The legisiative
history of the provisien indicates that it was not
intended to deny exemption to a nonprofit
organization earning excess revenues if those
revenues were 10 be used for debt retirement, fucility
expansion, or operating cost contingencies. Thus,
while a hospital earning such excess revenue does not
receive the benefit of being deemed nonprofit, it can
still invoke the exemption if it can show that, in fact,
it is not operated for profit and meets the other
statutory conditions for invoking the exemption.

[See Cal.Jur.3d, Property Taxes, § § 18, 20; 9
Witldn, Summary of Cal. Law (9th ed. 1989)
Taxation, § § 153, 155.]

(2) Taxpayers' Remedies § 14--Proceedings and
Actions to Recover Taxes Paid--Review--Questions
of Law--Interpretation of Welfare Exemption Statute.
In a nonprefit hospital's action apainst a county to
recover taxes paid under protest, the question of
whether the hospital qualified for the “welfare
exemption” of Rev. & Tax. Code, § 214, even
though it had earned surplus revenue in excess of 10
percent for the tax years in question, was a question
of law for the Court of Appeal's independent
consideration on review.

{}) Statutes §
Legislative Intent.
In interpreting a statute, the court's function is to
ascertaln the intent of the Lepislature so as to
effectuate the purpose of the law. To ascertain such
intent, courts tum first to the words of the statute
itself, and seek to give those words their usual and
ordinary meaning. When a court interprets statutory
language, it may neither insert language that has been
omitted nor ignore language that has been inserted.
The language must be construed in the context of the
statutory framework as a whole, keeping in mind the
policies and purposes of the statute. If possible, the
language should be read so as to conform to the spirit

29--Construction--Language--
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of the enactment. If the statute is ambiguous or
uncertain, & court employs.. various, rules of
censtruction to assist in its interpretation.

(4) Property Texes'§ 24--Exemptions--Property
Used for Religious, Hospital, or Charitable Purposes-
-Stiict - Constructlon of Welfare *216 Exemption
Statute..

The “welfare exemption” of ev, & Tax. Code, §
214, like all tax exemption statutes, is to be strictly
construed to the end that the exemption allowed is
not: extended beyond the plain meaning of the
language employed. The rule of strict construction,
however, does not mean that the narrowest possible
interpretation must be given to the statute, since smct
construction must-still be reasonable.

(3) Statutes §
Legislative Intent.
A fundamental rule of statutory construction is that
the court must assume that the Lepislature knew what
it was. saymg and meant what it said. A related
prmc1ple is that a court will not presume an intent to
legislate; by implication. Moreover, when the
Legislature has expressly declared its intent, the
courts must accept that declaration.

46--Construction--Presumptions--

(6) Statutes § 42--Construction--Aids--Opinions of
Attorney-General.

Opinions of the Attorney General, while not binding,
are entitled to great weight, and the Legislature is
presumed to. know of the Attorney General's formal
interpretation of a statute.

COUNSEL:-

Daniel .G. Montgomery, County Counsel, and James
W. Calkins, Chief Deputy County Counsel, for
Defcndants and Appellants

McCutchen Doyle Brown & Enersen, John R,
Reese - and Gerald R. Peters for Plaintiff and
Respnndent

DAVIS, J.

In-this action to recover-property .taxes paid -under
protest, County of Yuba:(County) eppeals from a
decision in favor of the taxpayer, Rideout Memorial
Hospital (Rideout). There is but one issue on appeal:
can a nonprofit hospital that eamed surplus revehue
in excess of 10 percent (for a given year) still qualify
for the "welfare exemption” from property taxation in
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light of Revenue end Taxation Code section 214,
subdivision (a)(1)? We hold that it can.

Background

Revenue and Taxation Code section 214 (section
214) sets forth the “welfare exemption” from
property taxation. For the tax years in question *217
here, the section provided in pertinent part: "(a)
Property used exclusively for religious, hospital,

-gcientific, or charitable purposes owned and operated

by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes.is; exempt
from taxation ifi

“(1) The owner is not-crgenized or- operated for
profit; provided, -that in the case of hospitals, such
organization shall not be deemed to be organized or
operated for profit; if during the immediate preceding
fiscal year the excess -of operating revenues,
exchisive "of pifts, endowments and grants-in- aid,
over operating expenses shall not have exceeded a
sum equivalent to 10 percent of such operating
expenses. As used herein, -operating expenses shall
include depreciation based on cost. of replacement
and amortization of, and interest on, indebtedness.

"(2) No part of the net-earnings of the owner inures
to. the - benefit of - any private  shareholder or
individual.

"(3) The property-is used for the actual operation of
the exempt activity, and does not exceed an amount
of property reasonably necessary to the
accomplishment of the exempt purpose. .

"{4). The property is not used or operated by the
owner or by any. other person so as to benefit any
officer, trustee, director, shareholder, member,
employee, contributor, or bondholder of the owner or
operator, or any other ‘person, through the distribution
of profits, payment of excessive charges or
compensations or the more advantageous pursuit of
their business or profession,

"(5) The property is not used by the owner or
members thereof for fraternal or lodge purposes, or
for social club purposes except where:such use is
clearly incidental to a primary religious, hospital,
scientific, or charitable purpcse.

"(6) The property is irrevocably dedicated to
religious, charitable, scientific, or hospital purposes
and upon the liquidation, dissolution or abandomment
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of  the owner will not inure to the bénefit of any
private person except a fund, foundation or
‘corporation organized and operated for religious,
hospital, scientific, or charitable purposes. ...

"The exemptio-n provided for herein shall be known
as the 'welfare exemption.' " *218

Our ‘concern centers on section. 214, subdivision

{a){1) (hereafter, section 214(a)(1}). [FN1]

FN1 Section 214{a)1) -was amended
nonsubstantively in 1989 and now provides:
“(a} Property used exclusively for religious,
hospital, scientific, or charitable purposes
owned and operated by community chests,
funds,:foundations or corporations organized
and - operated for- relipions, hospital,
scientific; or charitable purposez is exempt
from taxation if: [ ] (1) The owner is not
organized or operated for profit; However,
in* the "case ~of hospitals, the organization
shall not be deemed to be organized or
aperated for profit, if during the immediate
preceding fiscal year the excess of operating
revenues, exclusive of gifts; -endowments
and grants-in- aid, over operating expenses
has not'exceededa sum equivalent to 10
percent of those operating expenses. As used:
herein, operating expenses shall include
depreciation based on cost of replacement
and : amortization of, and *interest on,
indebtedness." (Stats, 1989; ch. 1292,'§ 1.}
In 1985, the previously undesignated
introductory parsgraph of section 214 was
lettered "(a)." (Stets. 1985, ch, 542, § 2, p.
2026.) This change redesignated gection
214(1) as 214(a)(1), :section 214(2) as

- 214(a)(2), and so on:- For the'-sake of
simplicity we will use the terms "section
214(a)(1)" "section -214{a){2)" and the -like
when referring to the pre- or the post-1985
section 214>

County denied Rideout's applications for the welfare
exemption .for the:tax. years 1986-1987 and 1987-
1988.* Rideout paid the taxes under protest and
applied for a refund: After County denied the refund,
Rideout sued County. .

County contends that Rideout had excess revenues,
under ‘section 214 of 24 and 21 pércent for the two
years-in’ question, Rideout concedes that its net
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operating revenues umider section 214 exceéeded 10
percent in each of those two years, -

In summary judgment proceedings, the parties
narrowed the issues to the single issue stated above
and the trial court ruled in favor of Rideout:’ {1a)
County argues that Rideout is aitomatically
ineligible for the welfere exemption for the years in
question because its net revenues exceeded the 10
percent limitation of gection 214(a)1). Ridecut
counters that the 10 percent provision constitutés a
"safe harbor" for nonprofit hospitals by which the
hospital can be deemed to satisfy section 214{a)(1},
but that ‘a nonprofit hospital with reveniies over 10
percent can still meet the condition of section
214(a)(1) by showing, pursuant to the general Tuile,
that it is not organized or operated for profit, We
conclude that Rideout's position is-essentially correct.

. Discussion i
(2) The issue in this case presents a quesnon of law
that -we consider independently. (See *219Rudd v.
California_ Casuglty _Gen. Ins. Co. (1990) 219
Cal.App.3d 948, 951-952 [268 Cal.Rptr. 6241, Burke
Concrete Accessorfes. [nc v Superior Court{ l970)
3 Cal App.3d 773, 774-775 [87-Cal:Rptr. 6191}

All property in California is subject to taxation
unless exempted under federal or . Californie” law.
{Cal. Const,, art. X111 1; Rev, & Tax. Code, 5§

201; all further references to undesignated-sections

are to the Revenue and Taxation Code” unless

otherwise specified.) The constitutional basis™for the

"welfare exemption" was added to the California

Coupstitution in 1944; as revised nonsubstantively in

1974, it now provides: "The Legislature may exempt

from property taxation in whole or in part: [ ] ...

Property used exclusively for religious, hospital, or
charitable purposes and owned or held in“trust by

corporations or other entities (1) that are érpanized

and operating for those purposes, (2) that are

nonprofit, and (3) no part of whosé net éamings
inures to thé benefit of any private shareholder or”
individual." (Cal. Const., art. XII1. § 4, subd. (b);

formerly art. XML, 8§ lc) The rationale for the
welfare exemption is that the exempt property is
being used either to provide a pgovernment-like
service or to accomplish some desired social
objective. (BEhrman & -Flavin, Taxing' Cal: Property
(3d ed. 1989) Exempt Property;:§° 6.035, p: 9:)

Pursuant to - this constitutional authorization, the
Legislature in 1945 enacted section 214 and labeled
that exemption the “welfare exemption." In this
appeal, we are asked to interpret subdivision (a)(1) of
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section 214.

Certain peneral principles guide our.interpretation.
(3) "Our function is to ascertain the intent of the
Legislature so as to effectuate the purpose of the law.
(California_Teachers Assn. v, San Diego Community
College Dist. (1981) 28 Cal.3d 692,.:698. (170
Cal.Rptr..817,.621 P.2d 856],) To ascertain such

intent, courts tum first to the wordg of the statute
itself (ibid.), and seek to give the words employed by
the Legislature their usua] and o1dmary meaning.
(Lungren v. Deukmeuan (1988) 45 Cal.3d 727, 735

[248__Cal.Rptr. 115, 755 P.2d 299]) When
interpreting statutory language, we may neither insert
language which hes been omitted nor ignore language
which has been inserted, (Code Civ. Proc., § 1858.)
The language must be construed in the context of the
statutory framework &s a whole, keeping in mind the
policies and purposes of the statute (Mest Pico

Furniture Co, v. Pacific Finance Loans (1970) 2 -

Cal.3d 594, GO8 [86 Cal.Rptr. 793, 469 P.2d 665]),

and where possible the language should be. read so as
to conform to the spirit of the enactment. (Lungren v.
Deukmejian, supra,_45 Cal.3d.at p, 735.)".(Rudd v.
California _Casualty Gen. _Ins. ..Co.,
Cal.App:3d.at p. 952.) If the statute is ambiguous or
uncertain, courts employ various rules of construction
to assist in the interpretation. (See 58 Cal.Jur.3d
Statutes, § .§ 82- 118, *220 pp. 430-508.) (4)
Finally, . "[t]he welfare excmptlon like all tax
exemptlon statutes, is to be strictly construed to the
end that the exemptlon allowed is mot extended
beyond the plain meaning of the language employed.
Howevet, the rule of strict construction does not
mean that the narrowest possible interpretation be
given,; ' "strict construction must still be a reasonable
construction." ' {Cedurs of Lebanon Hosp. v. Coun
of LA. (1950) 35 Cal.2d 729, .734- 735 [221 P.2d 31,
15 A L.R.2d 1045]; English v. County of Alameda
(1977)_70 CalApp.3d. 226, 234 [138 CalRptr.
6341 (Peninsuia Covenant Church v, County of San
Ma:eo {1979} 94 Cal.App.3d 382, 392.[156.Cal.Rptr.

(1b) We therefore first consider the language of
section.214(¢a)(1), which stated at the relevant times.
herein: "(a) Property used exclusively for religious,
hospital, scientific, or charitable purposes owned and
operated by community chests, funds, foundations or
corporations organized and operated. for religious,
hospital, scientific, or charitable purposes is exempt
from taxation if: [ ] (1) The owner is not organized
or operated for profit; provided, that in the case of
hospitals, such organization shall not be deemed to be
organized or operated for profit,. if during the

supra. 219
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immediate preceding fiscal year the.. excess. of
operating. revenues, exclusive of gifts, e
and. gtants-m-md over operating expens(
have exceeded a sum equivalent to 10 pe": N 1
operating. expenses. As used herein, . operating
expenses shall include depreciation based.on cost of
replacement and- smortization of, and inferest on,
indebtedness." (See fn. 1, anie.) N

As we immediately see, the proviéq. presents .
somewhat of a "knotty" problem, being cast as a
double negative-if revenues did not exceed 10

* percent, the hospital shall nst be deemed to be

organized or operated for profit. {FN2] Under the
language of section 214(a)(1), the Legislature did not
automatically exclude nonprofit hospitals earning
more than 10 percent surplus revenues from the
welfare exemption. The proviso does not address this
situation on its face; it concerns only the hospital
earning 10 percent or under. In fact, the automatic
exclusion would have been a simple matter to
accomplish-a2 mere untying of the two "knotg" from
the proviso would have done it. We note that in other
sections of the Revenue and Taxation Code, when the
Legislature wishes to exclude certain entities from a
taxation exemption it can do.so in clear terms. {See,
e.g., § 201.2, subd. (c): "“(c) This section shall not be
construed to exempt any profit- making organization
or concessionaire from any property tax, ...,") *221

FN2 Of course, if a hospital satisfies this
provise. it must still. actually be nonprofit
because the welfars exemption does not
apply to profitmaking hospitals regardless of
their earnings (Cal. Const.. art. XIfl, § 4,
subd. - (b)); moreover, to <claim the
exemption, the nonprofit hospital must
satisfy all of the other conditions set forth in
section 214(a) (i.e., subds, (2) through (6)).

Nevertheless, there is that double negative, Does that
double negative make a positive? In ather words, is
the converse of the proviso to be implied-as County:
argues-so that e hospital which exceeded the 10
percent figure is deemed unable .to satisfy section
214(a)(1)? These questions raise ambiguities that-call
for the employment of certain rules of construction.

(5) A fundamental rule of construction is that we
must assume the Legislature knew what it was-saying
end meant what it said. (8/ew v. Horner (1986) 187
Cal.App.3d 1380, 1388 [232 Cal.Rptr, 660]; Tracy v.
Muynicipal Court (1978) 22 Cal3d 760, 764 [15C
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Cal.Rptr. 785, 587 P.2d 227); Rich v. Srate Board of
Opitometry (1965} 235 CalAggZd 591.- 604 [45
Cal.Rptr, 512]) Td related fashion, courts”will nof
presiine en infént to leglslatc by impli¢ation."(People

v. _Welch (1871Y 20 CalApp.3d 997. 1002 [98

Cal.Rptr. 113); First M. £ _Church v, fos Angeles

Co. (1928) 204 Cal. 201 204-[267 P, 7031} County

implication which does not fare well under the
weight'of these rules.

Another important rule is that when the Legislature
has expressly declared its intent, the courts must
accept that declaration. (Tvrone v. Kelley (1973) 9
Caldd I, 11 [106 Cal.Rptr. 761, 507 P.2d 65]; see
Californie Assn, gf Psvcholo iders v. Rank
{1990) 51 Cal.3d 1, 15 [270 Cal.Rptf. 796, 793 P.2d
2].) (1c) Here, the application of thig rule requires us
te consider section 214's legislativé history. (See’S1
Cal:3d at fip. 14- 16.)

As originally enacted in 1945, section 214 did not
contain the proviso found in subdivision (a)(1), and
the condition stated by subdwmon (2)(3) was
differeit. The section originally read in pertitient part
as follows: "[a] Property used exclusively for
religious, hospital, sciéntific, or cheritable purposes
owned and operated by community chests, funds,
foundations or corporations organized and operated
for religious, hospital, scientific, or charitable
purposes is cxempt from taxation if:

"{1} The owmer 'is not organized or operated for
profit,

“(2) No part of the net earnings of the owner inures
to the- benefit of any private sharsholder or
individual,

"(3} The property is not used or operated by the
owner of by any other person for profit regardless of
the purposes to which the profit is devoted; ..." (Stats.
1945, ch. 241, § "1, p. 706.) S

In -Sutter Hospital v. City of Sacramento (1952} 39
Cal2d 33 [244 P.2d 390], the California Supreme’
Court was asked whetheér a nonprofit Lospital *222
whichi had dehberately ¢armed an B percent suiphis of
income over’ expenscs to be used for debt retirement
and facility expansion could qualify for the welfare
exemption of gection 214, Relying on subdivision
(2)(3) as stated abave, the court said no. (39 Cal.2d at
pp, 39-41.) The ¢court acknowledged that its holding
made it difficult for modern: hospitals to operate in a
financially sotind rmanner to reduce indebtednéss and
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expand their facilities, but said that metter should be
addressed to the Legislature rather than the courts
becausé subdivision (8)(3) comipelled ‘the court's
holding. (39-Cal.2d at pp. 40-41.)

Responding to the challenge raised by the Sutier
decision, the chlslature in 1953 amended section
214. (Stats” 1953, ch. 730, § 1-4, pp. 1994-1996;
Chrisi_The Good Shépherd Luthéfan_Church v,
Mathiésen "(1978) 81 Cal.App:3d 355, 365 (146
Cal.Rptr. 3211) This amendment was proposed in
Assembly Bill No. 1023 (A.B.-1023). As eriginally
introduced, A.B. 1023 rewrote subdivision (a)(3) to
require simply that the property be “used for the
actual operation of the exempt activity," and
contained an' ‘urgency clause setting forth the
Legislaturé's intent as follows:- "This aét is* an
urgency measure necessary for theé immediate
preservation of the public peace; health or safety
within the meaning of Article IV of the Constitution,
and shall po into immediate effect. The facts
constituting such necessity are: Continuously since
the adoption of ihé 'welfare-exemption" it' his been
understéod by the'administtators of the law, ‘2" well
as by the public generally, fhat it was the purpose and
the intent of Legislature - in the adoption ‘of
subdivision [a](3) of Sgctich 214 &f the Revenie and
Taxation.-Code to disqualify for tax exemption any
property of & tax exempt organization which was not
used for the actual operatzon of the exempt activity,
but that such orgamzatmn ‘could rightfully use the
income from the property devoted to the exemipt
activity ‘for the purposes of debt retirement,
expansion of plant” and - facilities or réserve for
operating contingencies without losing -the ‘tax
exempt status of its property,

"Recently, doubt has been cast upon thé foregoing
intetpfetation by a decision of the State Supreme
Court-involving the tax exemption of a hospltal This -
decmon was broad in. its application and’ has caused’
the postponement or actual abandonment of plans for
urgently needed hospital construction and expansion
at a time when there are insufficient hospital facilities
in thi§ State to properly care for the health néeds of
its citizéns, end virtually no surplus facnhnes for use
in 'case’ of serious €Epidémic of disaster. This
Legislature has ‘récognized that in addition to g1ﬂs
and bequests the traditional methiod for the financing
of the expansion and constuction of "voluntary
religious and corrnunity nonprofit hospital facilities
is throtigh“the use of receipts from the actual
operating facilitiés. Id its decision the Supreme Court
indicated that thi§ was a mattér for legislative
clarification. *223
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"It has never been the intention of the Legislature
that the property of nonprofit religious, hospital or
charitable organizations otherwise qualifying for the
- welfare exemption should be denied sxemption if the
income from the actual aperation of the preperty for

the exempt activity be devoted to the purposes of

debt retirement, expansion of plant and facilities or
reserve for operating contingencies, .it having been
the intent of the Legislature in adopting subsection
[a](3) of Section 214 to deny exemption to property
not used for exempt purposes even though the
income from the property was used to support an
exempt activity.

"Therefore, in order to clarify the legislative intent
and to remove any doubt with respect to the status of
property actually used for exempt purposes, it is
necessary to amend subdivision [a}(3) of Section 214
of the Revenue and Taxation Code. It is essential that
this be done at the earliest possible moment to avoid
furtber delays in the construction and expansion of
needed hospital facilities." (Stats. 1953, ch. 730, § 4,
pp. 1995-1996.)

About three months after this urgency clause and
amendment to subdivision (a)(3) were proposed in
AB. 1023, A.B. 1023 was amended to include the
proviso, in subdivision (a}{1) at issue here. (Stats.
1953, ch. 730, § 1, p. 1994.) Thereafter, A.B. 1023-
with the urgency clause and the noted changes to
subdivisions (a){1) and (a)(3)-was enacted into law.
(Stats. 1953, ch. 730, § 1, pp. 1994-1556.)

In the urgency clause, the Legislature expressly
stated its intent that a section 214 organization
"could rightfully use the income from the property
devoted to the exempt activity for the purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies without losing the
tax exempt status of its property," and that "[i]t has
never been the intention of the Legislature that the
property of nonprofit .., hospital ... organizations
otherwise qualifying for the welfare exemption
shauld be denied exemption if the income from the
actuel operation of the property for the exempt
activity be devoted to the purposes of debt retirement,
expansion of plant and facilities or reserve for
operating contingencies, ..." (Stats. 1953; ch. 730, §
4, pp. 1995-1996.) :

Where the Legislature has expressly declared its
intent, we must accept that declaration. (Tyrone v,
Kelley,_supra 9 Cal.3d at p. 11, see California Assn.
of Psychology Providers v, Rank, supra, 51 Cal.3d at

" reserve for operating contingencies,

Page 6

p._15.) Pursuent to the legislative expression here,
there is no limitation on earned revenue that
automatically disqualifies a nonprofit hospital from
obtaining the welfare exemption; the concern is
whether that revenue is deveted to furthering the
*224 exempt purpose by retiring debt, expanding
facilities or saving for contingencies, [FN3)

FN3 This is not to say that a nonprofit
" hospital can earn any amount above 10
percent and still qualify for the welfare
exemption. The hospital must show that
indeed it is not organized or operated for
profit and that it meets all of the other
conditions in gection 214. One of these other
conditions, section 214 {a)3), now
mandates in pertinent part that the "property
[be] used for the actual operation of the
exempt activity, and .. nof exceed an
amount of property reasonably necessary 1o
the accomplishment of the exemp! purpose."
(Italics added.)

It is true that the urgency clause containing the
Legislature's expressed intent was made a part of
A.B. 1023 before the proviso in section 214{a)(1)
was added to-that bill, and that the clause refers to
section 214(a)}(3). Regardless of timing, however,
both the section 214{a)(1) proviso and the urgency
clause were enacted into law as part of A.B. 1023.
(Stats. 1953, ch. 730, § § 1, 4, pp. 1995-1996.) More
importantly, the urgency clause focuses on the issues
of tax exemptions for hospitals, the urgent need for
hospital construction and expansion, and the ways of
financing that construction and expansion for
nonprofit hospitals. It is in this comext-a context
fundamentally implicated by a hospital earning above
the 10 percent figure in section 214(a)(1)-that the
Legislature declares "[i]t has never been the intention
of the Legislature that the property of nonprofit ...
hospital ... organizations otherwise qualifying for the
welfare exemption should be denied exemption if the
meome from the actual operation of the property for
the exempt ectivity be devoted to the purposes of
debt retirement, expansion of plant and facilities or
. (Stats. 1953,
ch. 730, § 4, p. 1996.) In a related vein, the reference
in the urgency clause to section 214(a)(3) concerns
the issue of how the use of income from exempted
property affects welfare exemption eligibility; this
issue is also fundamentally implicated in the context
of a nooprofit hospital eaming a surplus revenue

- greater than 10 percent.
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County contends the section 214 (a)(1) proviso is
rendered meaningless -if interpreted to allow a
nonprofit hospital that earns more than 10 percent the
welfare exemption; under such an interpretation,
County maintains, it makes no difference whether a
nonprofit hospital earns below or above the 10
percent figure-the exemption can be claimed in either
instance.

We think the 10 percent figure in section 214(a)(1) is
meaningful even if nonprofit hospitals that earn over
that figure can still qualify for the welfare exemption.
The 10 percent figure provides a clear guideline by
which nonprofit hospitals can engage in sound
financial practices to further the exempt activity
without jeopardizing their tax -exempt status,
assuming they otherwise qualify for the welfare
. exemption, The proviso in *225section 214(a)(1)
recognizes the complex financial and functiomal
realities of the modern hospital operation, an
operation that often requires deliberately designed
surplus revenues to ensure adequate levels of service
and resources. (See Switer Hospital v. City of
Sacraimento, supra, 39 Cal.2d at pp. 36, 39- 40; see
also St. Francis Hosp. v. City & Coumy of 8. F,
{1955) 137 Cal.App.2d 321, 323-326 [2%0 P.2d 275];
Cedars of Lebanon Hosp. v. County of L. A. (1950)
35 Cal.2d 729, 735- 736 [221 P.2d 31, 15 A.L.R.2d
10451.)

The modern hospital is an extremely complex entity-
essentially, it is a minicity. (See Cedars of Lebanon
Hosp. v. County of L, A., supra, 35 Cal.2d at pp, 735~
745.) A modern hospital generates significamt
revenue but spends considerable amounts for labor,
equipment, facilities and capital outlay; large and
complex annual budgets are comtnonplace in this
setting. (See St Francis Hosp. v. City & County of S.
F, suprg, 137 Cal.App.2d at p. 325.) And in this
sefting, a surplus might be accidental rather than
designed; or a particular surplus might be designed
but the fate of fortuity intervenes and the budget
forecasters have sleepless nights. (/bid.)

Recall, section 214 was amended in light of the
Sutter Hospital court's request for legislative
intervention after the court acknowledged that its
holding made it difficult for modern hospitals to
operate in a financially sound manner to rsduce
indebtedness -and expand their facilities. In that case,
the nonprofit hospital purposely earned surplus
revenue to retire its debt and expand its facilities. (39

Cal.2d at pp. 36, 40.) Accordingly, § 214(a)(1)
provides a clear guideline by which nenprofit

Page 7

hospitals can deliberately design surplus revenues
and not risk losing their tax exempt status (provided
the other conditions of section 214 are satisfied and
the revenues are used for proper purposes).

The very complexity just described and recognized
in the cited cases runs counter to an interpretation
that an eamed surplus revenue above 10 percent
automatically disqualifies a nonprofit hospital from
the welfare exemption. To say, as County does with
its interpretation of auromatic ineligibility, that a
nonprofit hospital which ¢amed 10 percent is eligible
for the exemption while the nonprofit hospital which
earned 10.01 percent is auiomatically excluded from
it, is to say that these complex realities are irrelevant.

Rather, the nonprofit hospital eaming over 10
percent is outside the clear guideline offered by
section 214(a)(1) and thereby subject to an increased
scrutiny by tax authorities and an increased burden in
showing it is not organized or operated for profit
Such a nonprofit hospital is no longer "deemed" to
meet the condition of section 214(a)(1}. In shert, the
proviso of *226 section 2i4(a}(|) provides no
protection for flie nonprofit hospital eaming over 10
percent; that hospital must preve it is not crganized
or cperated for profit under the general rule of section
214(a)(1). Contrary to County's argument, therefore,
the section 214(a}1} 10 percent proviso is
meaningful even if not construed as a point of
automatic disqualification.

County also relies on a 1954 opinion of the Attorney
General and a 1967 opinion from the First District.
The Attorney General's opinion considered whether
the 1953 amendments to subdivisions (a)(]) and

(8)(3) of section 214 were valid and effective in a

general  sense.  (Welfare  Exemptions. 23
Ops.Cal. Atty.Gen. 136 (1954).) In passing, the
Attorney General noted that "[tjhe Legislature might
well determine that hospitals as distinguished from
other organizations entitled to the welfars exemption
usually operate on a schedule of rates more
comperable 10 a schedule of rates by a commercial
organization and therefore their net eamings should
be restricted in order for them to have the benefit of
the welfare exemption (see Sutter Hospital case pp.
39-40)." (Jd. at p. 139.) The First District opinion-San
Francisco Boys' Club, Inc. v. County of Mendocing
(1967) 254 Cal.App.2d 3548 [62 Cal.Rptr. 294]-
involved profitmaking logging operations on land
owned by and used for a nonprofit, charitable club
for boys. Referring to the section 214(a)(1) proviso at
igsue here, the court noted that "the Legislature
amended section 214 to permit nonprofit hospitals to

Copr. © Bancroft-Whitney and West Group 1998
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have excess operating revenues in a sum equivalent
te 10 percent of operating expenses." (254
Cal.App.2d at p; 557.)

Against the Attorney General's passing reference of
1954 and the First District's dicta of 1967 stands an
Attorney General opinion from 1988 on the identical

* issue in this case. {Welfare Exemption Qualification,
71 Ops.CalAtty.Gen. 106 (1988).) In fact, it was
County that requested this 1988 opinion. In that
opinion, the Attorney Genperal concluded that "[a)
non-profit hospital which had eamed surplus revenue
in excess of ten percent during the preceding fiscal
year might still qualify for the 'welfare exemption'
from taxation under gection 214 of the Revenue and
Taxation Code." (/d. at p. 107.) Although it was not
used as pivotal support, the 1954 Attorney General
opinion was cited twice in the 1988 opinion. (/4. at p.
112.) [FN4]

FN4 County also relies on cryptic passapes
in certain letters written in 1953 to then
Govermor Ear] Warren. These letters were
from the attorney for the California Hospital
Association, which sponsored AB. 1023,
and from the Attorney General. In deciding
whether to sign AB. 1023 amending
subdivisions (a)(1) and (a)(3), Govemor
Warren requested the views of these two
entities. These unpublished and informal
expressions to the Governor-especially the
letter from the hospital association attorney-
are not the type of extrinsic aids that courts
can  meaningfully use in discerning
legislative intent. (See 58 CalJur.3d
Statutes, § § 160- 172, pp. 558-582.)

The First District's opinion’'in San Francisco Boys'
Club concerned an issue relating to a charitable social
organization rather than a hospital. For *227 that
reason, the analysis there is not germane to the
hospital-specific  provision befere us, (6, 1d)
Although opinions of the Attorney General, while not
binding, are entitled to preat weight (NMapa Valiey
Educators’ Assn. v. Napa Valley Unified Schaol Dist.
(1987) 194 Cal.App.3d 243, 251 [239 Cal.Rpir. 395];
Henderson v. Board
CalApp.3d B75 883 [144 Cal.Rptr. 568D, it is
unclear how to apply this principle to the two
published Attorney General opinions noted above.
This principle applies because the Legislature is
presumed to know of the Attorney General's formal
interpretation of the statute. (/bid) But the two

of Education {(1978) 78 -
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Attorney General opinions seem to be at odds. And
while the 1954 opinion is a conternporeneous
congtruction of long duration, the 1988 opinion
involves the identical issue in this case and the
Legislature amended section 214(a) 1)
nonsubstantively about one and one- half years after
the 1988 opinion was published. (Welfare Exemption
Qualification, supra, 71 Ops.Cal Atty.Gen, 106;
Stats, 1989, ch. 1292, § 1.) So we return, as we must,
to the words used by the Legislature in the statute and
in the urgency clause's declaration of intent,

That return alse provides the answer to County's
final argument. County argues that its interpretation
of the 10 percent figure in section 214 as a point of
automatic ineligibility is supported by the language in
section 214(a)(1) that qualifies the terms “operating

" revenues” and "operating expenses." Under section

214{aX1), gifts, endowments and grants-in-gid are
excluded from ‘operating revenugs"  while
depreciation based on cost of replacement and
amortization of, and interast on, indebtedness are
included in “operating expenses.” Basically, County
arpues that the Lepislature hes provided certain
financial advantapes for facility improvement, debt
retirement and nonoperating revenues in gection
2i4(a)(1), thereby intending to place a cap on what
nonprofit hospitals can earn for welfare exemption
eligibility,

The problem with this argument is that it is difficult
to define automatic ineligibility in a more roundabout
way than that suggested by County's interpretation. If
the section 214(g)(1) proviso accounts favorably to
nonprofit hospitals for all of the uses of net earnings
that do not defeat welfare exemption eligibility, why
did the Legislature include that double negative? In
such a sitvation, the proviso would be tailor-made for
dispensing with the double negative because the
statute has the sound financial management practices
and the allowed uses for net earnings built into it. But
the section 214{a)(1) proviso, by its terms, applies
only to the nonprofit hospital whose operating
revenues have no! exceeded 10 percent of operating
expenses; in that situation, the proviso deems the
nonprofit hospital in compliance with section
214{a)(1). The proviso, by its terms, does not cover
the nonprofit ¥228 hospital which has earned aver 10
percent; in that situation, the nonprofit hospital must
show it is not organized or operated for profit. And
the Legislature stated in the urgency clause that it has
never been the Legislature's intent "that the property
of nonprofit ... hospital ... organizations otherwise
qualifying for the welfare exemption should be
denied exemption if the income from the actual

Copr. © Bancroft-Whitney and West Group 1998
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operation of the property for the exenipt activity be
devoted to the purposes of debt retirenient, expansion
of plent and facilities or reserve for operating
contingencies ...."

Nor does our’ construction of section 214(a}(1)

violate the rule-of sfrict-constniction by extending-the”

tax exemption allowed béyond the plain meaning of

the language employed (Pemmuia Covenant Church
v C 8 d at

392) If we have attemipted to ao anythmg in tl'us
oplmon we have attempted to adhere to the plain
meaning of the language cmploycd in section

214(a)( 1 ).

For all of these reasons, we conclude that a nonprofit

hospital-that earned surplus revenue in excess of 10

percent during the ‘relevant fiscal year can still

qualify for the "welfare exemption" from taxation '
under section 214. [FN5]

"FNS5 Our opinion and conclusion are limited
to this single question of law. Accordingly,
‘we express no views om: whether Rideout
actually was or "was not organized or ' o

operated for-profit ar’ whether Rideout can : :

obtain the welfare exemption for the specific ' ' o
years in question, aside from concluding that

earnings in excess of 10 percent do not

automatically disqualify Rideout from the

exemption. .

Disposition
The judgment is afﬁrmcd Each party to ‘bear its own
costs onr appeal

Sparks, Acting.P..- J., and Nicholson, 1,, concurred:

A petition ‘for & rehearing was demcd August 17,
1992 *129

Cal.App. 3, Dlst 1992, G

R]deout Hosp Foundahun, Inc. v. County of Yuba

END OF DOCUMENT

€
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TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include of remove any party or parson’ -
on the malling list. A current maliing list is provided with commission correspondence, and a copy of thei current: malling
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Mr. Michael Havey
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Fax:  (916)446-2011

Mr. Richard Robinson
County of Tehama
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Fax:  (516) 000-0000
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- Tel:
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Qffice of the Auditor/Controller-Recorder
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Executive-Director - -
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2701 K Street, Suite 201
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Executiva Director
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BTATE OF CALIFORNIA . . GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

RAMENTO, CA 85814
E: (816) 323-3562
(616) 445-0278

E-mali: caminio @csm.ca.gov

July 5, 2002

Mr. Allan Burdick
4320 Auburh Blvd,, Suite 2000
Sacramento CA 95841 '

And Affected State Agenc:es and Interested Pames (see enclosed mailing hsr) .

Re:  Cancer Presumption for Law Enforc_ement and Firefighters, 01-TC-19.
. California State Association of Counties - Excess Insurance -
Authority and-County of Tehama, Co- Clatmants
Labor Code section-3212.1
Statutes 1999, Chapter 595 (AB 539) -
Statutes 2000, Chapter 887 (SB 1820)

Dear Mr Burdlck

. Comrmssxon staff has rev1ewed the above named test clann and determined that 1t is complete.
A copy of the test claim is being provided to affected state agencies and interested parties
because of their mterest in the Comrmssron s determmatlon

The key issues before the: Comrmssron are:

‘« Do the provisions listed abové impose a néw programi or higher level of service within
) an existing program upoi local entities within the meaning of section 6, article XIII'B
{ ) of the California Constitution and- costs;mandated by the state pursuant to.section 17514
' of the Government.Code? c : o

e Does Government Code section 17556 preclude the Commission from ﬁndmg that any
of the test claim provisions impose costs mandated by the state? ‘

.The Commission requests yout' participation in the followmg activities concerning this test
claim:

¢ Informal Conference. An informal conference may be scheduled if requested by any
party. See Title 2, California Code of Regulations, section 1183.04 (the regulations).

» State Agency Review of Test Claim. State agencies receiving this letter are requested
to analyze the merits of the test claim and to file written comments on the key issues
before the Commission. Alternatively, if a state agency chooses not to respond to this
request, please submit a written statement of non-response to the Commission. . :

. Requests for extensions of time may be filed in accordance with sections 1183.01 (c)
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Mr. Allan Burdick
Page 2

and 1181.1 (g) of the regulations. State agency comments are due 30 days from the ' .
date of this letter. : ' '

¢ Claimant Rebuital. The claimant and interested parties may file rebuttals to state
agencies’ comments under section 1183.02 of the regulations. The rebuttal is due
30 days from the service date of written comments.

* Hearing and Staff Analysis, A hearing on the test claim will be set when the draft
staff analysis of the claim is being prepared. At least eight weeks before a hearmg is
conducted, the draft staff analysis will be issued to parties, interested parties, and
interested persons for comment. Comments are due at least five weeks prior to the
hearing or on the date set by the Executive Director, pursuant to section 1183.07 of the
Commission’s regulations. Before the hearing, a final staff analysis will be issued.

e Mailing Lists. Under section 1181.2 of the Commission’s- regulations, the
Commission will promulgate a mailing list of parties, interestéd-parties; and interested C b
persons for each test claim and provide the list to those inclided on the list, and to '
anyone who requests a copy. Any written material filed on that claim with the
Commission shall be simultaneously served on the other parnes hsted on the maﬂmg list
provided by the Commission.

s Dismissal of Test Claims. Under section 1183.09 of the Commission’s regulations,
test claims may be dismissed if postponed or placed on inactive status by the claimapt
for more than one year. Prior to dlsrmssmg a test claim, ‘the Commission’ w111 provide
150 days nofice and opportumty for other part:es to take over the claim.

If the Commission determines that a rennbursable state mandate exists, the cla1mant is
responsible for submitting proposed parameters and guidelifies for reimbursing all eligible local
entities. All interested parties-and affected state agencies will be given an.opportunity to
conmiment on the claimant’s proposal before consideration and adoption by the Commission.

Finally, thé Commission is required to adopt a statewide cost estiriate of the reimbursable {0
- state-mandated program within 12 months of receipt of an amended test claim. This deadline

may be extended for up to six months upon the request of either the claimant or the.

Commission. e _

Please contact Nancy Patton at (916) 3_23-8217-if you have any questions.

Sincerely,

PAULA HIGASH
Executive Direqt’dr

Enclosure: Copy of Test Claim

j:\mandates\2001\tc\01-tc-15\completeltr.doc

j MAANIE ONDIIOM
w1 NOUHD
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RESPONSE TO DRAFT STAFF ANALYSIS

Chapter 595, Statutes of 1999 and Chapter 887, Statutes of 2000
Labor Code Section 3212.1
Claim no. CSM-01-TC-19

Cancer Presumption for Law Enforcement and Firefighters

INTRODUCTION:

Test claimants, California State Association of Counties - Excess Insurance Authority
(CSAC-EIA) and the County of Tehama, submit the following in response to the Draft
Staff Analysis issued by Commission staff on March 23, 2004, Two issues were raised in
the Draft Staff Analysis. In each case, Staff’s conclusions were based on inaccuracies
and improper reasoning. Test claimants wish to set the record straight.

ISSUE 1: Does CSAC-EIA have standing as a claimant for this test claim?

Staff answers the above question in the negative concluding that CSAC-EIA is not a
proper party to bring this test claim. Staff’s reasoning as illustrated below is faulty and
its conclusion is in error.

Although Staff acknowledges that the Government Code in sections 17550, 17551,
17518, and 17520 specifically states that joint powers agencies are proper parties to file
test claims, it ignores that clear statement of law in favor of muddled legal analysis. As
pointed out later in the Staff’s analysis with regard to the second issue:

Under the rules of statutory conmstruction, when the statutory
language is plain, as the statute is here, the court is required to
enforce the statute according to its terms. The California Supreme
Court determined that:

In statutory construction case, our fundamental task is to .
ascertain the intent of the lawmakers to effectuate the purpose
of the statute. We begin by examining the statutory language,
giving the words their usual and ordinary meaning. If the
terms of the statute are unambiguous, we presume the
lawmakers meant what they said, and the plain meaning of the
language governs. [Citations omitted.]
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Moreover, the court may not disregard or enlarge the plain
provisions of a statute, nor may it go beyond the meaning of the
words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by implication,
express requirements that the Legislature itself has not seen fit to
place in the statute.’

Let us look at the result if that rule of law had been consistently applied throughout
Staff’s analysis. Government Code section 17518 defines a local agency as “any city,
county, special district, authority, or other political subdivision of the state.” Government
Code section 17520 states, in pertinent part, “ ‘Special district’ includes a redevelopment
agency, a joint powers agency or entity, a county service area, a maintenance district or
area, an improvement district or improvement zone, or any zone or area.” Clearly, joint
powers agency is a type of local agency that can file a test claim. No fancy legalese or
reading between the lines is necessary to come to that conclusion.

Staff next turns to Kinlaw v. State of California® for some guidance, It offers none. The
case concerns the ability of individual taxpayers to bring a court action against the state
for violation of Article XIITB, section 6. Factually the case has nothing in comman with
CSAC-EIA’s test claim before this Commission. Staff attempts to tie the Kinlaw
plaintiffs to CSAC-EIA by characterizing CSAC-EIA as an outsider and thus not a proper
party to bring the test claim. Staff errs on two grounds. First, Staff presses the fact that
CSAC-EIA is a separate entity and not a county. Indeed, CSAC-EIA is a separate entity
comprised of counties to act as a mechanism to protect the counties’ fisc. Although
CSAC-EIA does not employ peace officers, when it comes to their workers’
compensation, the buck stops at CSAC-EIA. So, CSAC-EIA, is not the outside, alien
entity the Staff would have one believe. Second, Staff relies on a case about the filing of
a lawsuit by taxpayers to set the legal issue of standing before this Commission. The
matter of standing before the Commission is clearly set forth in the Government Code as
set forth above and it need not rely on who can prosecute constitutional law cases in the
courts.

Finally, Staff turns to Redevelopment Agency of the City of San Marcos v. Commission on
State Mandates® for the proposition that although redevelopment agencies are specifically
listed as parties that can bring test claim, they can be excluded on other grounds. Again,
the reach of Staff to create some nexus between that case and the test claim now before
this Commission falls short. Redevelopment agencies and joint powers agencies are
completely dissimilar entities.  Redevelopment agencies are created by local
governmental ordinance,* they have appointed board members who serve specific terms,’

! Draft Staff Analysis, Pages-10-11, quoting Estate of Griswold (2001) 25 Cal.4th 904,
910-911 and citing Whitcomb v. California Employment Commission (1944) 24 Cal.2d
753, 757. Footnotes omitted. -

2 (1991) 54 Cal.3d 326.

3 (1991) 55 Cal.App.4th 976.

% Health and Safety Code section 33100 et seq.
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and their powers are limited to su1ng, ‘being sued, having a seal, making contracts, and
creating bylaws and regulations.® On the other hand, Jomt powers agencies are created by
agreement of the participating governmental entities,’ they have freedom to create a
board or not and no restrictions on membership save the designation of an auditor and a
treasurer, ® and their powers are only limited to those Wh.lCh are common to the members
and the contract which created the joint powers agency In short, a joint powers agency
is a mere extension of its membership — created by its members and empowered to do
-only what the members themselves are empowered to do.

Moreover, as was explained by the court in San Marcos, redevelopment agencies obtain
their funding through a unique source: tax increment financing which is the difference in
property taxes attributable to the work of the agency in redeveloping the area. CSAC-
EIA and other joint powers agencies have no such funding source. ‘The monies, in accord
with Government Code section 6504, come from the counties:

The parties to the agreement may provide that (a) contributions from
the treasuries may be made for the purpose set forth in the
agreement, (b) payments of public funds may be made to defray the
cost of such purpose, (c) advances of public funds may be made for
the purpose set forth in the agreement, such advances to be repaid as
provided in said agreement, or (d) personnel, equipment or property
of one or more of the parties to the agreement may be used in lieu of
other contributions or advances. The funds may be paid to and
distributed by the agency or entity agreed upon, which may include
a nonprofit corporation designated by the agreement to administer or
execute the agreement for the parties to the agreement. (Emphasis
added.)

The counties acquire the funds as proceeds of taxes and transfer the funds as proceeds of
taxes to CSAC-EIA. These funds do not lose their characterization in the hands of
CSAC-EIA. The exclusion created by Sarn Marcos is inapplicable to CSA-EIA and this
test claim.

ISSUE 2: Is the test claim legislation subject to article XIIIB, section 6 of the
California Constitution?

Staff answers the above question in the negative concluding that there is no reimbursable
state mandate, Staff arrives at this erroneous conclusion through a contorted reading of

3 Hea]th and Safety Code sections 33110 et seq,
6 Health and Safety Code sections 33122 and 33125.
7 Government Code sections 6502 and 6503.
® Government Code sections 6505.5, 6505.6, and 6508.
® Government Code sections 6502 and 6503,
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the statute in question and an improper reliance on inapplicable case law.

Before jumping into the legal question at hand, a review of the dynamics of a lawsuit is in
order. In general, the plaintiff files the lawsuit and the plaintiff has the burden of proof,
that is, the plaintiff must prove the elements of the allegations. For example, in a case
about a traffic collision, the plaintiff must prove that he was injured, the extent of his
injury and that the defendant caused his injury. In the workers’ compensation arena, the
plaintiff worker, called the applicant, must prove that he was injured, the extent of his
injury and the injury arose out of employment and was in the course of employment, the

shorthand for which is AOE/COE. Depending on the injury, the AOE/COE portion of .

the claim can be tough to prove, If the applicant was at work and someone drops a heavy
box on his foot, the causal connection between the injury and what happened at work is
clear. On the other hand, if the applicant develops cancer during his employment trying
to tie that cancer back to the workplace can be impossible,

The statute at issue is Labor Code section 3212.1, subdivision (d) which states:

The cancer so developing or manifesting itself in these cases shall be
presumed to arise out of and in the course of the employment. This
presumption is disputable and may be controverted by evidence that
the primary site of the cancer has been established and that the
carcinogen to which the member has demonstrated exposure is not
reasonably linked to the disabling cancer. Unless so controverted,
the appeals board is bound to find in accordance with the
presumption. This presumption shall be extended to a member
following termination of service for a period of three calendar
months for each full year of the requisite service, but not to exceed
60 months in any circumstance, commencing with the last date
actually worked in the specified capacity. (Emphasis added.)

This statute addresses the problem of putting the burden on the applicant to prove the
origin of the cancer: Tt places the burden on the employer to disprove that the cancer is
work related. Under this statute, then, the AOE/COE portion of the applicant’s claim is
assumed as a matter of law and the applicant need only prove that he was injured and the
extent of his injury. The presumption in the applicant’s favor increases the likelihood
that his claim will result in money payments from his employer as well as full coverage
of his medical costs. The greater the number of successful applicants; the more the
employer will pay in workers’ compensation benefits. Thus the new program or higher
level of service is the creation of the presumption.

Staff relies on City of Mer;ced v. State of California’ % to show that the presuinption is not
a mandate. Staff has misinterpreted the case and its applicability. The City of Merced
involved a statute'! which basically said that when the city opts to acquire property by

10.(1984) 153 Cal.App.3d 777.
11 Code of Civil Procedure §1263.510

254




eminent domain, the city had to pay for loss of goodwill, The city used eminent domain
to acquire property and. then filed a test claim for reimbursement of the cost of -
goodwill.'”>  On appeal, the court pointed out that the use of eminent dorhain was
optional: The city could -have used other means to obtain the property.”® Since the city
could have avoided the costs by using another means to obtain the property, there was no
mandate.

Staff argues that the rule of law from City of Merced should apply to this test claim
pointing to the word “may” in the statute. The error in this reasoning is that the word
“may” stands in regard to the option for the employer to raise a defense. The creation of
the mandate lies in the word “shall” which relates to the presumption. To further
illustrate, the application of the rule of law works like this: The city of Merced could
have bought the property out right and could have avoided the application of the statute
regarding goodwill. What can the local government employer do in this case to avoid
that statute? Staff asserts that the answer has to do with the option for the employer to
defend itself. So, can it be said that the employer who does not defend itself avoids the
statute? No. That employer risks paying out on fraudulent or improper claims and may
save some defense costs, but cannot avoid the presumption in favor of the employee
created in the statute. So, then can it be said that the employer who does defend itself
avoids the statute? No. That employer may have higher defense costs and reduces its
risk of paying out on fraudulent or improper claims, but avoid the presumption in favor of
the employee created in the statute. Clearly, the presumption is triggered by the filing of
the claim by the applicant and cannot be avoided by any action of the local government
employer. The employer is left to pursue the course of action that is most fiscally sound
based on the facts in each case.

Finally, Staff relies on Department of Finance v. Commission on State Mandates' to
focus on the voluntary nature of participating in programs which takes the resulting costs
outside the mandate. Again, there is nothing voluntary about the local government
employer’s participation in the program when the statute by its own language and use of
“shall” creates a mandatory presumption in favor of the applicant.

CONCLUSION:

Based on the preceding arguments, test claimants urge the Commission to find that
CSAC-EIA is a proper party to bring such a test claim and to find the presumption creates
a reimbursable state mandate under Article XIIIB, section 6 of the California
Constitution.

12 1d at p. 780.
B 1d atp. 783.
14 (2003) 30 Cal.4th 727.
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CERTIFICATION

I declare under penalty of perjury under the laws of the State of California that the
statements made in this document are true and correct, except as to those matters stated
upon information and belief and as to those matters, I believe them to be true.

Executed this Sﬁ' day of April, 2004, at l:ﬂ I lfﬂﬁ N84 1159 , California, by:

1na C. Dean,
‘Management Analyst
CSAC Excess Insurance Authority

CERTIFICATION

I declare under penalty of perjury under the Jaws of the State of California that the
statements made in this document are true and correct, except as to those matters stated
upon information and belief and as to those matters, I believe them to be true..

. " )
Executed this @\ /\ day of April, 2004, at Jm@»ﬂ ﬂ.nc,. A , California, by:

%&Q& L

Richard Robinson,
County Administrative Officer
County of Tehama
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PROOF OF SERVICE BY MAIL
I, the undersigned, declare as follows:
I am a resident of the County of Sacramento, and I am over the age of 18 years and not a
party to the within action. My place of employment is 4320 Aubum Blvd., Suite 2000,
Sacramento, CA 95841,

On April 13, 2004, [ served:
RESPONSE TO DRAFT STAFF ANALYSIS

Chapter 595, Statutes of 1999 and Chapter 887, Statutes of 2000
Labor Code Section 3212.1
Claim no. CSM-01-TC-19

Cancer Presumption for Law Enforcement and Firefighters

by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 13th day of

April, 2004, at Sacramento, California.
yeclarant f
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Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr, Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Mr. Jim Spano

State Controller’s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Ms. Jennifer Osborn, Principal Program Budget Analyst
Department of Finance

915 L Street

Sacramento, CA 95814

Executive Director

California State Firefighters’ Association
2701 K Street, Suite 201

Sacramento, CA 95816

Executive Director

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 S Street
Sacramento, CA 94244

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Centroller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012
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Mr. George P. Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10™ Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mr. Richard W. Reed

Assistant executive Director

Commission on Peace Officers Standards and Training
Administrative Services Division

1601 Alhambra Blvd.

Sacramento, CA 95816

Ms. Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814

Mr. Keith B. Peterson

Six Ten and Associates

5252 Balboa Avenue; Suite 807
San Diego, CA 92117

Mr. Paul Minney ’
Spector, Middleton, Young & Minney
7 Park Center Drive

Sacramento, CA 95825
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Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Street #294
Folsom, CA 95630

Mr. David Wellhouse

David Wellhouse & Associates
0175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

Ms. Bonnie Ter Keurst
County of San Bernardino
222 West Hospitality Lane
San Bernardino, CA 92415

Mr. Mark Sigman

Riverside County Sheriff’s Office
4095 Lemon Street '

P.O. Box 512

Riverside, CA 92502
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April 13, 2004 ‘
Ms. Paula Higashi . [ 3ciod R
Executive Director . :
Commission on State Mandates COMMISSION ON
980 Ninth Street, Suite 300 STATE MANDATES

. Sacramento, CA- 95814
Dear Ms Higashi:

As requested in your letter of March 23, 2004, the Department of Finance has reviewed the draft
of the staff analysis of the test claim submitted by the County of Tehama (claimant) asking tha™ .
.Commission to determine whether specified costs incurred under Chapter 535, Stathites of 1999
{AB 539, Papan), and Chapter 887, Statutes of 2000 (SB 1820, Burtoh), are reimbursable state
mandated costs (Claim No. C5M-01-TC-018 "Cancer Presumption for Law Enforcement and .
Firefighters"). Commencing with page one, of the test claim, claimarit has identified the _
following new duty, which it asseris are reimbursable state mandates: .o

= Increases in wor‘rcers compensatlon claims for firefighters

E . - As the rasult of our review of the draft of the Commission's staff analysxs mc\udmg new
L information we were not previously aware of (the Weiss v. State Board of Equahzat:on 1 953]
court case) we havé the following conclusions: . .

» We withdraw our former conclusion that the statuté(s) as amended by the test claim
Iegrslat\on may have resulted in a new state mandated program.

. Further we concur with the draft staff anatysns that the ewdence of costs alone do not result
ina re‘imbursab!e state-mandated program under Articla-Xll, section 6.

e We also concur ‘with the determination of the draft staff analysis that the Cahfbrnta State -
" Association'of Counties—Execess Insurance Authority does not have a direct mterest in the
.claam. and thus does not have standing as a claimant.

. -Flnally. ‘we concur with the draft staff analysis that the legisiation does not rnandate a new
program or higher level of service on local agencxes

A complete estimate of mandated costs was not. |dent|f ed dunng the deliberation of the test
_ Glaim legrslatson .

As requrred by the Commission's regulatrons we are mc!udlng a "Proof of Sennce indicating
that the parties included on.the matling list which accompanied your April 13, 2004 letter have .
S been provided with copies of this letter via either United States Mall or, in the case. of other state
y I agencies, Interagency Mail QGNIce '

i . ; 261 ' . :
APR-14-2084 12:14 9163279225 a7y C pdt
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if you have any questions regarding this letter, please contact Jannlfer Osﬁdrr)', F"n‘ncip‘af ' T .
- Program Budget Analyst at {916) 445-8913 or Keith Gmeinder, state mandates claims’ .
coordinator for the Department of Finance, at (916) 445-8913.

. Sincerely,

Nona Martinez S
Assistant Program Budget Manager

Attachments

: : 262 :
OPR-14-2624 12:14 916327022> = s P.@2
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.
‘ Attachment A - '
- DECLARATION OF JENNIFER OSBORN . o
DEPARTMENT OF -FINANCE :
. CLA|M NO. C8M-01-TC-019
| z \
| . ot : ' .
- © 1. |am curently émployed by the State of Callfornia, Department of Finance (Fifance), am

familiar, with the duties of Finance, and am authorized to make this dec!aratxon on beharf
of Fnance }

2. We conour that the Chapter Nos. 585 and 887, Statutes of 1999, 2000 (AB 538,
by claimants. and, therefore. we do | not: restate them in this declaratlon

| certify under penalty of perjury that the facts set forth in the foregolng are true and correct of

my own knowledge except as o the matters therein stated as information or belief and, as 'to
those malters | belleve them 1o be true

. at Sacramento, CA (% q%nifer Osborn - '

APR-14-2804 12:14 ' 915327@:293 g7z

_____ :

‘SB 1820) sections relevant to this claim are .accurately quoted in the test claim submltted o

P.az
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PROOF OF SERVICE

Test Claim Namé: ‘Cancer Presumption for Law Enforcement.and Firefighters
Test Claim Number: CSM-01-TC-019

1, the undersigned declare as follaws : ‘
I-am employed in the County of Sacramento, State of Cahfomua. I am 18 years of age or older
and not a party to thé within entitied cause; my business address is 915 L Street, Floor, .

* Sacramento, CA 95814 : e

"On April 13, 2004, | served the attached recommendation of the Department of Finance in-said
cause, by facsumile to the Conirission on State Mandates and by placing a {rue copy theréof:
(1) to claimants and fiofstate agericies enclosed in a sealed envelope with postage thereon fully ..
prepaid in the United Statés Mail-at Sacramento, California; and (2) 10, state agencies in the
normal pickup focation at 915 L Street, Bth Floor, for- lnteragency Mail-Service, addressed as

follows:
A-16 B-8 .
Ms, Paula ngasm, Executive Director - State Gontroner‘s Office
Commission on State Mandates Division of Accounting & Reporting
980 Ninth Street, Suite' 300- - Attention: Jim Spang
© Sacramento, CA 95814 © 3301 C Street, Room 518
' Fatsimile No. 445-0278 Sacramento, CA 95816
. B-29 . . ‘ County of Tehama
Legislative Analyst's Office Mr. Richard Robinson
* Atfention Mdrianne O'Malley - County Clerk's Office
. 925 L 'Street, Suite 1000 . - P.O. Box 250
. Sacramento, CA 95814 , Red Bluff, CA 96080

Ms, Gina Dean _
California State ‘Assogiation of Counties
1100 K Street

Sacramento, CA 95814

| dec:lare under penalty of perjury under the laws of the State of Califarnia that the foregomg Is..
" true and correct, and that this deolaratton was éxecuted on April 13, 2004 at Sacramento

Califernia.

‘Mary Latorg®’

: : . 264 o :
APR-14-2004 12715 9163278225 97 P.04




EXHIBIT J

- |Board of Control

Decision
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Adopted:  10/24/85
Amended: 3/26/87

WP 1098A
PARAMETERS AND GUIDELINES
Chapter 1568, Statutes of 1982
Firefiahter’s Cancer Presumption
I. SUMMARYOQFMANDATE

II

[T,

Iv.

Chapter 1568, Statutes of 1982, added Section 3272.1 to the Labor

Code. This section states that cancer that has developed or manifested
itself in firefighters will be presumed to have arisen out of and in
the course of employment, unless the presumption is controverted by
other evidence. The presumption is extended to a firefighter following
termination of service for a period of three calendar months for each
year of requisite service, but not to exceed sixty (60) months in any

circumstance, commencing with the last date actually worked in the
specified capacity.

BOARD OF CONTROL DECISION

On February 23, 1984, the Board of Control determined that fire
departments will incur "costs mandated by the state” as a result of
Chapter 7568, Statutes of 1982.

ELIGIBLE CLAIMANTS

Any fire department of a city, a county, a city and county, a local
fire protection district, or other public or municipal corporation or
political subdivision of the state which employs firefighters.

OPERATIVE DATE OF MANDATE

The operative date of Chapter 1568, Statutes of 1982 is Januarg 1, 1983
througﬁ Jan 1, 1989, unless a statute which i1s chaptered before
January 1, 1989 deletes or extends the repealer date for Labor Code
Section 3212.1.

PERIOD OF CLAIM

Claims may be filed for costs paid for workers’ compensation claims
where the date of injury is from January 1, 1983 to January 1, 1989,
unless a statute which is chaptered before January 1, 1989 deletes or
extends the repealer date for Labor Code Section 3212.1.

The claims must be submitted to the State Controller in accordance with

existing statutory deadlines, except that a claimant shall be entitled
to file a claim for all costs associated with a particular case upon
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VI.

VII.

VIII.

-2 -

completion of the case or at such earlier or 1later time as costs have
accrued and been . paid on an interim or post-award/compromise and
release basis.

FORMULA FOR DETERMINATION OF CASES SUBJECT TO REIMBURSEMENT

Reimbursement requires a demonstration of elements as follows:
A. A claim under Chapter 1568, Statutes of 1982 is reimbursable if:

A. The worker is a firefighter within the meaning of Labor Code
: Section 3212.1; and

B. The worker has cancer which has caused the disability; and

C. The worker's cancer developed or manifested {tself during -a
period while the worker was in the service of the employer, or

within the extended period provided for in Labor Code Section
3212.1; and

0. The worker was exposed, while in the service of the employer,
to one or more known carcinogens as defined by the

International Agency for Research on Cancer, or the Director of
the Department of Industrial Relations; and

E. The one or more carcinogens to which the worker was exposed are

reasonably linked to the disabling cancer, as demonstrated by
competent medical evidence.

CLAIMING  FORMULA

If a case 1is reimbursable under Section VI, fifty percent (58%) of the

reimbursable costs as defined in Section VIII shall be paid te claiming
agencies.

REIMBURSABLE COSTS

A. Insured Llocal Agencies and Fire Districts

Insured Tlocal entities may be reimbursed for any increases for
workers® compensation premium costs directly and specifically
attributable to Labor Code Section 3212.1,

B. Self-Insured Local Agencies

A1l actual costs of a claim based upon the presumption set forth in
Labor Code Section 3212.1 are reimbursable, including but not
limited to the following: ’
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(1) Administrative Costs

(a) Staff Costs
1, Salaries and employee benefits;
2. Costs of supplies;
3. Legal counsel costs;
4. (lerical support;

5. Hormal Tlocal rates of reimbursement for necessary and
reasonable travel and related expenses for staff;

6. Amounts paid to adjusting agencies,

(b) Overhead Costs

Counties, cities and special districts may claim an
indirect cost through an indirect cost rate proposal
prepared in accordance with the provision of Federal
Regulation OASC-18 <(used in conjunction with FMC 74-4)
as a percentage of direct salarfes and wages. Indirect
costs may include costs of space, equipment, utilities,
insurance, administration, etc. (i.e., those elements of
indirect cost incurred as the result of the mandate
originating in the performing unit and the costs of
central government services distributed through the
central services cost allocation plan and not otherwise
treated as direct costs). Computation of the indirect
cost rate must accompany the claim showing how that vote
was derived.

-(2) Benefit Costs

Actual benefit costs under this presumption shall be
reimbursable and shall dinclude, but are not Timited to:

{a) A1l medical expenses.
(b) Necessary and reasonable travel and related expenses.
(c) A11 compensation benefits, including but not limited to:
1, Permanent disability benefits;
2. Llife pension benefits;
3, Death benefits;
4. Temporary disability benefits or full salary in Tieu
of temporary disability benefits as required by Laber

Code Section 4858, or other local charter provision
or ordinance in existence on January 1, 1983.
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IX.

-4 -

Provided, however, that salary in lieu of temporary
disability benefits were payable under local charter
provision or ordinance in existence on January 1,
1983. Provided, however, that salary in lieu of
temporary disability benefits payable under local
charter provision or ordinance shall be reimbursable
only to the extent that those benefits do not exceed
the benefits required by Labor Code Section 4850.

QFFSETTING, SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimants experience as a direct result of
this statute must be deducted from the costs claimed. Such offsetting
savings shall inciude, but not be limited to, savings in the cost of

personnel, service or supplies, or increased revenues obtained by the
claimant..

In addition, reimbursement for this mandate received from any source,
e.g., federal, state, etc., shall be identified and deducted from this
claim.

SUPPORTING DATA

For auditing purposes, all costs claimed must be traceable to source
documents or worksheets that show evidence of and the validity of such
costs. These documents must be kept on file and made available on the
request of the State Controller.

REQUIRED _ CERTIFICATION

The following certification must accompany the claim:
IDOHEREBYCERTIFY:

THAT Section 1090 to 1096, inclusive, of the Government Code and other
applicable provisions of the Jaw have been complied with; and

THAT I am the person authorized by the local agency to file claims with
the State of California,

Signature .of Authorized Representative Date

Title

Telephone Number
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Adopted 10/24/85

WP B664A
PARAMETERS AND GUIDELINES
Chapter 1568, Statutes of 1982
Workers' Compensation--Firefighters
I.  SUMMARY OF MANDATE

IL.

Il

Iv.

Chapter 1568, Statutes of 1982, added Section 3212.1 to the Labor
fode, This section states that cancer that has developed or
manifested {itself in firefighters will be presumed to have arisen out
of and in the course of employment, unless the presumption is
controverted by other evidence, The presumption is extended to a
firefighter following termination of service for a period of three
calendar months for each year of requisite service, but not to exceed

sixty (60) months in any circumstance, commencing with the 1last date
actually worked in the specified capacity.

BOARD OF CONTROL DECISION

On February 23, 1984, the Board of Control determined that fire
departments will dincur "costs mandated by the state™ as a result of
Chapter 1568, Statutes of 1982.

ELIGIBLE  CLAIMANTS

Any fire department of a city, a county, a city and county, a 1local
fire protection district, or other public or municipal corporation or

political subdivision of the state which employs firefighters.

OPERATIVE DATE OF MANDATE

The operative date of Chapter 1568, Statutes of 1982 is January 1,
1983 through January 1, 1989, unless a statute which 1s chaptered

before January 1, 1989 deletes or extends the repealer date for Labor
Code Section 3212.1.

PERIOD OF CLAIM

Claims may be filed for costs paid for workers' compensation claims
where the date of injury is from January 1, 1983 to January 1, 1989,
unless a statute which 1is chaptered before dJanuary 1, 1989 deletes or
extends the repealer date for Labor Code Section 3212.1.
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VI,

The claims must be submitted to the State Controller 1in accordance
with existing statutory deadlines, except that a claimant shall be
entitled to file a claim for all costs associated with a particular
case upon completion of the case or at such earlier or Tater time as
costs have accrued and been paid on an interim or
post-award/compromise and release basis.

FORMULA _FOR DETERMINATION OF CASES SUBJECT TO REIMBURSEMENT

Reimbursement requires a demonstration of elements in the following
(A), and either (B)(1) or (B)(2):

A. A claim under Chapter 1568, Statutes of 1982 is
reimbursable if:

(N The worker is a firefighter within the meaning of
Labor Code Section 3212.1; and

(2) The worker has cancer which has caused the
disability; and

(3} The worker's cancer developed or manifested itself
during a perfod while the worker was in the
service of the employer, or within the extended

pericd provided for 1in Labor Code Section 3212.1;
and

(4) The worker was exposed, while in the service of
the employer, to one or more known carcincgens as
defined by the International Agency for Research

on Cancer, or the Director of the Department of
Industrial Relations; and

(5) The one or more carcinogens to which the worker
was exposed are reasonably linked to the disabling

cancer, as demonstrated by competent medical
evidence; and

(6} The worker's cancer is presumed to have arisen out
of and in the course of employment pursuant to the
presumption set forth in Labor Code Section 3212.1.

B. The claiment can demonstrate that the presumption
determined the outcome of the case in one of two methods:

(1) Benefits paid pursuant to Findings and Award or
Compromise and Release.

Where the benefits were paid pursuant to a
Findings and Award or a Compromise and Release,
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 CLAIMING FORMULA

the claimant can demonstrate that the case was
determined by the presumption by producing a
Findings and Award 1issued by a Workers'

Compensation Judge or the Workers' Compensation
Appeals Board or a Compromise and Release approved
by an order of.a Workers' Compensation Appeals
Judge or the Compensation Appeals Board which
includes all of the required facts specified in
subsection A(1)-(6), together with a finding that
the presumption operated because either:

(a) Ko contrary evidence could have been
introduced to rebut the elements set out in
subsection A{1)-{5) and none could have been
introduced to rebut the presumption set
forth 1in subsection A(6); or

(b) The evidence to rebut the five eiements set
out above and to rebut the presumption did
not in fact overcome the presumption.

Benefits paid pursuant to informal ratings or in

cases where no Informal rating occurred.

Where benefits are paid in cases involving an
informal rating process where no formal board
order 1s sought or procured, or in cases where
there 15 not an informal rating because 1t 1is not
required, clafmants can demonstrate that the
presumption determined the outcome of the case by
producing the necessary documentation as a
substitute for a Findings and Award or Compromise
and Release as specififed in subsection B{1) above.

If a case is reimbursable under Section VI, sixty-five percent (65%)

of the reimbursable costs as defined in Section VIII shall be paid to
agencies.
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VIII. REIMBURSABLE  COSTS

A.

Insured Local Agencies and School Districts

Insured local entities may be reimbursed for any increases for
workers' compensation premium costs directly and specifically
attributable to Laber Code Section 3212.1.

Self-Insured Local Agencies

A1l actual costs of a claim based upon the presumption set forth
in Labor Code Section 3212.1 are reimbursable, including but not
limited to the following: -

(1) Administrative Costs

(a) Staff Costs
1. Salaries and employee benefits;
2. Costs of supplies;
3. Legal counsel costs;
4. Clerical support;
5. Normal 1local rates of reimbursement for
necessary and reasonable travel and related

expenses for staff;

b. Amounts paid to adjusting agencies.

(b) Overhead Costs

Counties, cities and special districts may claim.
an indirect cost through an indirect cost rate
proposal prepared in accordance with the provision
of Federal Regulation OASC-18 (used in conjunction’
with FMC 74-4) as a percentage of direct salaries
and wages. Indirect costs may include costs of
space, equipment, utilities, 1insurance,
administration, etc. (1.e., those elements of
indirect cost incurred as the result of the
mandate originating in the performing unit and the
costs of central government services distributed
through  the central services cost allocation plan
and not otherwise treated as direct costs).
Computation of the 1indirect cost rate must

accompany the claim showing how that vote was
derived.
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IX.

{2) Benefit Costs

Actual benefit costs under this presumption shall be
reimbursable and shall include, but are not Timited to:

(a) A1l medical expenses.

(b) Necessary and reasonable travel and related
expenses.

(c) A1l compensation benefits, including but not

limited to:

i Permanent disability benafits;
z. Life pension benefits;

3. Death benefits;

4, Temporary disability benefits or full salary
in'lieu of temporary disability benefits as
required by Labor Code Section 4858, or
other local charter provision or ordinance
in existence on January 1, 1983. Provided,
however, that salary 1in 1lieu of temporary
disability benefits were payable under Tlocal
charter provision or ordinance 1in existence
on January 1, 1983. Provided, however, that
salary in 1lieu of temporary disability
benefits payable under local charter -
provision or ordinance shall be reimbursable-
only to the extent that those benefits do
not exceed the benefits required by Labor
Code Section 4858,

OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimants experience as a direct result of
this statute must be deducted from the costs claimed. Such offsetting
savings shall 4include, but not be limited to, savings 1in the cost of

personnel, service or supplies, or increased revenues obtained by the
claimant.

In addition, reimbursement for this mandate received from any source,

e.q., federal, state, etc., shall be indentified and deducted from
this claim.
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X.  SUPPORTING _ DATA

For auditing purposes, all costs claimed must be traceable to source
documents or worksheets that show evidence of and the validity of such

costs. These documents must be kept on file and made avaflable on the
request of the State Controller.

XI. REQUIRED  CERTIFICATION

The following certification must accompany-the claim:

I DO HEREBY CERTIFY:

THAT Section 1898 to 1896, inclusive, or the fGovernment Code and other
applicable provisions of the law have been complied with; and THAT I

am the person authorized by the Tlocal agency to file claims with the
State of California. :

Signature of Authorized Representative Date

Title Telephone  Number
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Claim of:

County of Sacramento

Claimant

BEFORE THE
. COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

No. CSM-4416

Labor Code

Section 3212.1

Chapter 1171, Statutes of 1989

Cancer Presumption-—

Q\_/’

DECISTION

I, ROBERT W. EICH, declare:

I am the Executive Director of the Commission on State Mandates.

In my capacity as Executive Director, I am the custodian of the

records of the Commission on State Mandates.

Attached is a true and correct copy of the Proposed Statement of

Decision that was adopted by the Commission on State Mandates on

August 27,

1992,

as its Decision in the above-entitled matter.

I declare under penalty of perjury under the laws of the State of

California that the foregoing is true and correct. Executed on

.September 2, 1992, at Sacramento, California.
%Z”@JC/(/ 2/5»{/

a:sta.dec

1
/1
/7

ROBERT W. EICH
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DECLARATION OF SERVICE BY MATY,

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the

age of 18 years, and not a party to the within action. My place of
employment and business address 1s 1414 K Street, sulte 315,

Sacramento, California 95814.

On September 2, 1992, I served the attached Statement of Decision
regarding Cancer Presumptlon-Peace Officers by placing a true copy
thereof in an envelope addressed to each of the persons named below
at the address set out immediately below each respective name, and
by sealing and depositing said envelope in the United States mail
at Sacramento, California, with postage thereon fully prepaid.

(See the attached mailing list.)

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct, and that this
declaration was executed on Septemher 2, 1992, at Sacramento,
California.

( l)nﬁtﬁlf——' F% “&1 -'{\*«.

Debra Qliver

a:dec,ser
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Hearing: August 27, 1992
File Number: CSM 4411
Staff: Michael Coleman
G:\sod\cancpres.scd

STATEMENT OF DECISION
TEST CLAIM
APPROVED MANDATE
Labor Code Section 3212.1
Chapter 1171, Statutes of 1989
Cancer esumption-Peace Officers

Executive Summary

The Commission on State Mandates, at its July 23, 1992 hearing,
determined that a reimbursable state mandated program exists under
the provisions of Labor Code section 3212.1

Member Creighton moved tc adopt the staff recommendation to approve
the test claim. Member Romero seconded the motion. Without
objection, the motion carried.

Staff has prepared the attached proposed statement of decision
which identifies the basis for the Commission’s decision.
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BEFORE THE
COMMYSSION ON STATE MANDATES
STATE OF CALIFCRNIA

Claim of:
No, CSM-d441l6

Labor Code-

Section 3212.1
Chapter 1171, Statutes of 1985

Cancer Presumption-Peace Officers

County of Sacramento .

Claimant

Nl Nl Nt e Vgl N Nt NS’

l

STA N DECISIO

This c¢laim was -heard by the Commission on State Mandates
(Commission) on July 23, 1992, in Sacramento, California, during a

regularly scheduled hearing.

Mr. Allan Burdick, Mr. Ed Lambert, Ms, Linda Sera and Mr. Anthony
Wright appeared on-behalf of County of Sacramento. Mr. James Apps

appeared on behalf of Department of Finance.

Evidence both oral and documentary having been introducad, the

matter submitted, and vote taken, the Commission finds:

/1
'y
/7
/!
/!
//
1/
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Do the provisions of Labor Code section 3212.1, as amended by
Chapter 1171, Statutes of 1989, impose a new program or higher
level of service in an existing program on local agencies, within
the meaning of Government Code 17514 and sSection 6, article XIIIB

of the California Constitution?

If S0, are local government agencies entitled to reimbursement

pursuant to section 6 of article XIIIb?

BACKGROUND AND FINDINGS OF FACT

County of Sacramentc (Saarament0) filed this test claim with the

Commission on December 3, 1991.

The elements for filing a test claim, as specified in section 1183

of Title 2 of the California Code of Requlations, were satisfied.

Sacramento alleged that Chapter 1171, Statutes of 1989 (Chapter
1171/89), resulted iﬁ a reimbursable state mandate by amending
Labor Code section 3212.1, to add cancer to the types of
diseases/injuries which, when diagnosed in peace affixers 1is
presumed to be a job related illness for workers’ compensation
purposes. Sacramento alleged that the pravisions of this statute
are identical to the current reimbursable state mandate, Chapter

1568, statutes of 1982, (Chapter 1568/82) which made cancer a

28

presumed workers’ compensation injury for firefighters,
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3
Sacramento alleged that prior to the amendment of Labor Code

section 3212.1 by Chapter 1171/89, there was no cancer presumption

for peace officers.

Labor Code 3212.1, as amended by Chapter 1171/89, states in

pertinent part:

11
12
13
.14
15
16
17
18
19
20

21

22
23
24
25

26

28

uIn the case d active firefighting memberso f fire

departments of cities, counties, cities and counties ,

districts, . . . . and peace officers as defined in

Sect] 0.1 and subdivis of Section 830.2 of the
Penal de who are aril gaged in active law
enforcement activities, the term "injury" as used in this
division includes cancer whicﬁ develops or manifests
itself during a period while the member is in the service
of the department or unit jf the member demonstrates that
he or she was exposed, while in the service of the
department or unit, to a known carcinogen as defined by
the International Agency for Research on Cancer, or as
defined by the director, and that the carcinocgen is

reasonable linked to the disabling cancer.
Whkhhkkhhkhhkkhkhhhhdkhhhbhhd Ak kdd kAR d ik bk h kA kd

"The cancer so developing or manifesting itself in these
cases shall be presumed to arise out of and in the course

of the emﬁloyment. This presumption ig disputable and

may be controverted by other evidence, but unless so
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4
controverted, the appeals board is bound to find in
accordance with it. This presumption shall be extended
to a member following termination of service for a period
of three calendar months for each full year of the
requisite service, but not to exceed 60 months in any
circumstance, commencirig with the last date actually
worked in the specified capacity." |

(Amendments made by Chapter 1171/89 are underlined)

The Commission noted that Labor Code 3212.1, as amended by Chapter
1171/89, extends the cancer presumption benefit to peace.officers
as specified in Penal Code sections 830.1 and 830.2 subdivision (a)
which includeé peace officers employed by noted state agencies as
well as those employed by local agencies.

The Commission found EESE SEESf ES ERS EES£SESEE Sf EEBSE Code
section 3212.1, there was no presumption regarding workers’
compensation cancer claims made by peace officers. Peace officers’

cancer claims were subject to the same conditions as that of most
other employees. That iz, in order to receive workers’

compensation for cancer claims, the burden of proof rested with the

peace officer to show:

1) an employment relationship

2) an injury occurred in the course of that relationship

3) that the cancer was psoximately caused by the employment.

I
/!
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In short, the cemmission noted that Chapter 1171/89, amended Labor
Code section 3212.1, to provide an additional benefit to peace

officers by removing the burden of proof on the employee to provide
evidence that the.cancer was proximately caused by the employment.
Instead, the cancer is presumed to be caused by the employment,
provided that the peace officer can show exposure to a recognized
carcinogen while -employed as a peace officer and establish a

reasonable link between the carcinogen and the cancer.

The Commission also noted that since the February 23, 1984, Board
of Control decision on Chapter 1568/82, the Califernia Supreme

Court 1issued its decision in County of los Angeles v. State of
California (1987) 43 Cal.3d 46. 1In that case, the court determined
that providing workers’ compensation benefits by local agencies is
not subject to reimbursement as a state mandated program. However,
the cancer presumption benefit extended to peace officers and
firefighters is distinctive and is a reimbursable state mandated
program because it regquires local governments to implement a state
policy of providing an additional benefit to select employees that

carry out the governmental function of providing public safety.

The Commission found that by amending Labor Code section 3212.1 to

extend the cancer presumption benefit to peace officers, the

'Legislature intended to provide peace officers with an additional

benefit not available to most other workers. The Commission
observed the 2Zipton v. Werkers’ Compensation Appeals B d case
(1990) 218 Cal.App.3d 980, where the court noted that:

/!
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1 "The foremost purpose of the presumptions of industrial
2 causation found in Labor Code [section 3212 et seq. ] is
3 to provide additional benefits to certain public
4 employees who provide vital. and hazardous services, by
5 easing the burden of proof of industrial causation* "

6

71 The Commissisn observed that the gCounty of Los Angeles court
8» decigion also went on to define the term "program" for purposes of
9| costs mandated by the state. On page 56 of its decision, the court

10| determined the following:

11

1:2 ", + « + We conclude that the drafters and the
13 elecﬁorate had in mind the commonly understood
14 meanings of the term-programs that carry out the
15 governmantal function of providing services to the
16 public, or laws which, to implement state policy,
17 impose unique requirements on local governments and
18 do not apply generally to all residents and

' 19 entities in the state."

20

21.| The Ccommission found that labor Code section 3212.1 meets the first
22| part of the County of Los Andgeles definition of the term program,
23| for the purposes of costa mandated by the state, since both

24| firefighters and peace officers carry out the governmental function

25 //
26 //
27 //
By [/
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7
of providing public safety. The Commission noted the Carmel Valley

| rire protection District v. State of California (1987) 190
Cal.App.3d 521, where the court stated on page 537:
"First, fire protection is a peculiarly governmental
function.... ‘Police and fire protection are two of the
most essential and basic functions of lecal government’/™.
The Commission found that Labor Code section 3212.1 also meets the
second part of the County of Los Angeles definition of the term
program for the purposes of cost mandated by the state since it
imposes unique requirements on local governments by reguiring them
to implement a state policy of providing cancer presumption as an
additional benefit to peace officers and firefighters.
The Commission found that Chapter 1171/89 requires local
governments to implement a state policy by providing cancer
presumption as an additional benefit to peace officers.
APPLICABLE LAW RELEVANT TO ETE NA
OF A REIMBURSABLE STATE MANDATED PROGRAM
Government Code section 17500 and following, and section 6, article
XIIIB of the California Constitution and related case law.
//
/f
//
!/
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CONCLUSTION

The Commission determines that it has the authority to decide this
claim under the provisions of Government Code sections 17500 and

17551, subdivision (a).

The Commission concludes that the provisions of Labor Code section

3212.1, as amended by Chapter 1171/89, impose a new Drogram or

higher level of service in an existing program on local agencies,
within the meaning of Government Code 17514 and section &, article

XIIIB of the California Constitution.

The foregoing determination pertaining to Labor Code

section 3212.1, is subject to the following conditions:

The determination of a reimbursable state mandated
program does not mean that all increased costs claimed
will be reimbursed. Specifically, reimbursement shall be
limited to the additional workers’ compensation costs
directly attributable to the cancer presumption benefit.
Reimbursement, if any,'is subject to Commission approval
of parameters and guldelines for reimbursement of the
mandated program; approval of a statewide cost estimate;
a specific legislative appropriation for such purpose; a
timely-filed claim for reimbursement; and subsequent

review of the claim by the State Controller’s Office.

/7
/f
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9
If the statewide cost estimate for this mandate does not
exceed one million dollars ($1,000,000) during the first
twelve (12) month period following the operative date of
the mandate, the Commission shall certify such estimated
amount to the State Controller’s Office, and the State
Control;er shall receive, review, and pay claims from the
State Mandates Claims Fund as claims are receilved.

(Government Code section 17610.)
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Adopted: 1/21/93

PARAMETERS & GUIDELINES
Chapter 1171, Statutes of 2989

Cancer Presumption-Peace Officers

I. SUMMARY OF MANDATE

Chapter 1171, Statutes of 1989, amended Section 3212.1
of the Labor Code to add "peace cfficers as defined in
Section B830.1 and subdivision (a) of Section 830.2 of
the Penal Code who are primarily engaged in active law
enforcement activities" to the category of public
employees that are covered by its provisions.
Previously, the provisions only applied to public
sector fire fighting personnel. This section states
that cancer that has developed or manifested itself in
peace officers will be presumed to have arisen out of
and in the course of employment, unless the presumption
is controverted by other evidence. The presumption is
extended to a peace officer following termination of
service for a period of three calendar months for each
year of requisite service, but not to exceed sixty (60)
months in any circumstance, commencing with the last
date actually worked in the specified capacity.

ITI. COMMISSION ON STAT ! cI N

On July 23, 1992, the Commission on State Mandates
determined that local law enforcement agencies will
incur "cost mandated by the state" as a result of
Chapter 1171, Statutes of 1989.

III. E LE_C T

Any law enforcement department or office of a city,
county, a city and county, a special district or school
district of the state which employs peace officers as
defined in Sections 830.1 and 830.2 of the Penal Code
and incurs increased cost as a result of this statute.

Iv. PERIOD OF CLAIM

Chapter 1171/89 became effective on September 30, 1989,

Section 17557 of the Government Code provides that a test

claim must be submitted on or before December 31 following a

given fiscal year to establish eligibility for that fiscal

year. The test claim for Chapter 1171/89 was initially

filed on December 30, 1991., therefore the reimbursable costs .
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v.

VI.

to the local agencies are all such permitted costs incurred
on or after July 1, 1990. '

ORMULA ERMINAT OF _CASES SUBJ BURSEME

Reimbursement requires a demonstration of elements as
follows:

A. A claim under Chapter 1171, Statutes of 1989 is
reimbursable if:

1. The worker is a peace officer within the
meaning of Penal Code Section 830.1 and
subdivision (a) of Section 830.2 of the Penal
Code who are primarily engaged in active law
enforcement activities;

2. The worker has cancer which has caused the
disability;
3, The worker’s cancer developed or manifested

itself during a period while the worker was
in the service of the employer, or within the
extended period provided or in Labor Code
Section 3212.1;

4. The worker was exposed, while in the service
of the employer, to one or more known
carcinogens as defined by the International
Agency for Research on Cancer, or the
Director of the Department of Industrial
Relations; and

5. The one or more carcinocgens to which the
worker was exposed are reasonably linked to
the disabling cancer, as demonstrated by
competent medical evidence.

REIMBURSABLE COSTS

A case meeting all the above five conditions is
eligible for reimbursement at fifty percent (50%) of
the reimbursable costs defined below.

A, Insured Local Agencies

If an insured local entity (insured through State
Compensation Insurance Fund) incurred any
increased costs as a result of Chapter 1171/89,
they would be entitled to seek reimbursement for
such costs which are specifically attributable to
Labor Code Section 3212.1.
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If the local entity can show that its experience .
modification premium was increased or its

dividends were decreased, 50% of those respective

increases or decreases will be reimbursed.

B. Local Agencies Cocvered by a Joint Powers Agreement
or Other Carrier

Local agencies covered by a joint powers agreement
or other insurance carrier for workers'
compensation may claim in the same manner as above
for insured local agencies provided;

{1) Insurance premiums or contributions are based
on the Workers' Compensation Insurance Rating
Bureau rates and the current loss experience
modification factor, and

(2) The insurer is responsible for claims of
terminated or withdrawn local agencies if
such claims arcse while insured by the

insurer.
c. Self-Insured Local Agencies

All actual costs of a claim based upon the
presumpticn set forth in Labor Code Section 3212.1
are reimbursable, including but not limited to the

following:

(1) Administrative Costs

(a)} Staff Costs

. Salaries and employee benefits
Costs of supplies
Legal counsel costs
Clerical support
Normal local rates of reimbursement
for necessary and reasonable travel
and related expenses for staff
Amounts paid to adjusting agencies

{b) Overhead Costs

Counties, cities and special district

may claim indirect cost through an _

indirect cost rate propesal prepared in

accordance with the provision of the

Office of Management and Budget Circular

No. A-87, “cost Principles for Grants to

State and Local Governments" as a

percentage of direct salaries and wages.

Indirect costs amy include costs of .
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a space, equipment, utilities, insurance,

" administration, etc. {i.e., those
elements of indirect costs incurred as
the result of the mandate originating in
the performing unit and the costs of
central government services distributed
through the central services cost
services cost allocation plan and not
otherwise treated as direct costs).
Computation of the indirect cost rate
must accompany the claim showing how the
rate was derived.

(2) Benefit Costs

Actual benefit costs under this presumption
shall be reimbursable and shall include, but
are not limited to:

' Permanent disability benefits
Death benefits
Temporary disability benefits or
full salary in lieu of temporary
disability benefits as required by
Labor Code Section 4850, or other
local charter provision or
ordinance in existence on January
. 1, 1990. Provided, however, that
salary in lieu of temporary
disability benefits were payable
under local charter provision or
ordinance shall be reimbursable
only to the extent that those
benefits do not exceed the benefits
required by Labor Code Section
4850,

VII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENT

Any offsetting savings the claimants experience as
a direct result of this statute must bhe deducted
from the cost claimed. Such offsetting savings
shall include, but not be limited to, savings in
the cost of personnel, service or supplies, or
increased revenues obtained by the claimant. In
addition, reimbursements received from any source
(e.g., federal,state, etc.) for this mandate shall
be identified and deducted from the claim.

VIII. CLAIMING FORMS AND INSTRUCTIONS

. Supperting Data
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For auditing purposes, all costs claimed must be
traceable to source documents or worksheets that sho-
.evidence of the validity of such costs. These
documents must be kept on file and made avallable on

the request of the State Controller.

Required Certification

The following certification must accompany the claim:

I DO HEREBY CERTIFY:

THAT Section 10980 to 1096, inclusive, of the Government
Code and other applicable provisions of the law have
been complied with; and

THAT I am the person authorized by the local agency to
file claims with the State of California.

G:\PG\Cancer
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