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COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814 -

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

ARNOLD SCHWARZENEGGER, . Governor

Tuly 7, 2006 - | -

Mr. Allan P. Burdick
Ms. Pamela A. Stone
MAXIMUS v ‘
4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Final Staff Analysis, Proposed Statement of Decision, and Hearing Date
Modified Primary Election, 01-TC-13
County of Orange, Claimant
Statutes of 2000, Chapter 898 (SB 28)

Dear Mr. Burdick and Ms. Stone:

The final staff analysis and proposed statement of decision for this test claim are complete and
enclosed for your review.

Hearing

The test claim and proposed statement of decision are set for hearing on Friday,

July 28, 2006, at 9:30 a.m. in Room 126 of the State Capitol, Sacramento, California. Please let
us know in advance if you or a representative of your agency will testify at the hearing, or if
other witnesses will appear. :

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting. :

Please contact Katherine Tokarski at (916) 445-9429 with any questibns regarding the above.

Sincerely,

-PAULA BHIGASHI
Executive Directo;

Enc. Final Staff Analysis and Proposed Statement of Decision
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Hearing Date: July 28, 2006 o
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ITEM 14
~ TEST CLAIM
7 FINAL STAFF ANALYSIS
Elections Code Sections 2001, 2151, 13102, 13203, 13230, 13300, 13301 and 13302 -
Statutes 2000, Chapter 898 (SB28)
Modified Primary Election (01-TC-13)

‘County of Orange,.Claimant

| EXECUTIVE SUMMARY |
Claimant, County of Orange, filed this test claim on April 18,2002, contending that amendments

to the Elections Code by Statutes 2000, chapter 898, constitute a reimbursable state-mandated h
program. o

This test claim deals with changes to thié partisan primaty system in California. In 1996 and
earlier, California had a closed primary system in which régistered voters who were declared
members of any political party could only vote for members of their own party in partisan
primary contests, and any voters who declined to state a party affiliation could only vote on non-
partisan matters at a primary election. This changed in 1996 when Proposition 198, the “Open
Primary Act,” was approved by the California voters. However, Proposition 198 was challenged
and litigated up to-the United States Supreme Court in California Democratic Party v. Jones
+(2000) 530 U.S. 567, which found the law unconstitutional, ' -

Statutes 2000, chapter 898 largely repealed and reenacted the code sections that had been
amended by Proposition 198--generally restoring the language to the law that was in place
immediately prior to Proposition 198. However, by amending a few of the Elections Code
sections, the test claim legislation altered the prior closed primary system to one in which those
~ voters who decline to state a political party affiliation may choose any political party’s partisan
primary ballot, if that political party allows it. This created a form of open primary. So now, for
example, a registered Democrat in California will be given a primary ballot with only Democrats
listed for partisan offices. But, if the political parties permit it, at each primary election, a
decline-to-state voter--one who is not registered with any party--may choose one partisan
primary ballot to vote, be it Republican, Democratic; or any other qualified party.

Conclusion - ' - T

Staff concludes that Statutes 2000, chapter 898, as it amended Elections Code sections 21 51,
13102, subdivision (b), mandates a new program ot higher level of service on counties within the
meaning of article XIII B, section 6 of the California Constitution, and imposes costs mandated
by the state pursuant to Government Code section 17514, for the following specific new
activities: ' '
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e Add information to the voter registration card stating that voters who declined to state a
party affiliation shall be entitled to vote a party ballot if the political party, by party rule
duly noticed to the Secretary of State, authorizes such a person to do so. (Elec. Code, §
2151, as amended by Stats. 2000, ch. 898.) -

o Allow voters who declined to state a party affiliation to vote a party ballot if the political
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do
so. (Elec. Code, §§ 2151 and 13102, subd. (b), as amended by Stats. 2000, ch. §98.)

- Staff concludes that Statutes 2000, chapter 898, as it repealed, reenacted, or amended. Elections |
Code sections 13203, 13230, 13301 and 13302, does not mandate a new program or higher level
of service on counties within the meaning of art1cle XIII B, section 6 of the California
Constitution. :

Regarding the two additional code —sections pled by the claimant: Elections Code section 2001

~ was repealed in its entirety by Statutes 2000, chapter 898, and therefore did not mandate a new
program or higher level of service; and Elections Code section 13300 was not amended by

Statutes 2000, chapter 898, but by Statutes 2000, chapter 899. Statutes 2000, chapter 899 was

pled in another test claim, Fifieen Day Close of Voter Regzstratzon (Ol-TC 15), which will be

heard by the Comm1351on asa separate item. -

Recommendatlon

Staff recommends that the Commission adopt this analysis and partially approve the test clalrn
for the activities listed in the Concluslon
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STAFF ANALYSIS

Claimant
'Couhty_of Orange
Chronology .
04/18/02 Claimant ﬁles test claim with f,_he Cohmnissioﬁ
05/02/02. Commission staff issues c01np1eteness review letter | _
© 05/30/02 Departmeit of Finance (DOF) requests an extension of time to file eomments
06/03/02  Commission staff grants extension request o
06/28/02 - DOF files cemmenﬁs.on the testclaim
07/29/024- Claimant files rebuttal to state agericy comments
©07/31/02 Secretary of State’s office ﬁfes comments on the test claim

05/26/06 Commission staff issues the dra_ﬂ staff analysis
Background . '

This test claim deals with changes to the partlsan primary system in California. In 1996 and
earlier, Cahforma had a closed ptimary system. Elections Code section 21 51 provided: .

At the time of registering and of tr ansferring registration, each elector may

declare the name of the political party with which he or she intends to affiliate at -
the ensuing primary election. The name of that political party shall be stated in the
affidavit of registration and the index.

The voter registration card shall inform the affiant that any eleetor may-decline to

- state a political affiliation, but no person shall be entitled to vote the ballot of any
political party at-any primary election unless he or she has stated-the name of the
Dparty with which he or she intends to affiliate. The voter registration card shall
include a listing of all qualified political parties.

‘No pe1son shall be perrmtted to vote the ballot of any party or for any delegates to
the convention of ¢ any party other than the party desigriated i in “his or her’
‘ reglstratlon except as provided by Section 2152.

(Emphasw added )

In other words reglstered voters who were declared members of any political party could only
vote for membets of their own party in partisan primary contests, and any voters who declined fo
state a party ‘affiliation could only vote on non-partlsan matters at a primary election, such as
 initiatives; bond measures, or local, non-partisan races (e.g. school board, city councﬂ) ‘This
¢hanged in 1996 when Proposition 198, the ¢ ‘Open Primary Act,” was approved by the Cahfornla
voters. The act added Elections Code sectlon 2001, as follows: -

All persons entitled to vote, mcludlng those not afﬁhated with any pohtlcal party,
shall have the right to vote, except as otherwise provided by law, at any election
in which they are qualified to vote, for any candzdate regardless of the
candidate’s political affiliation. :
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In addition, Proposition 198 amended Elections Code sections 2151, 13102, 13203, 13206,
13230, 13301, and 13302 to conform the prior closed primary system, to the new blanket _
primary provisions. The title of Proposition 198, “Open Primary Act,” was a misnomer, as the
initiative actually created a “blanket” primary system. The proposition was challenged up to the
United States Supreme Court in California Democratic Party v. Jones (2000) 530 U.S. 567 576,
which described the difference between open and blanket primaries, at footnote 6:

An open primary differs from a blanket primary in that, although as in the blanket
primary any person, regardless of party affiliation, may vote for a party's
nominee, his choice is limited to that party's nominees for all offices. - He may
not, for example, support a Republican nominee for Governor and a Democratic

- nominee for attorney general. ‘

~ The Supreme Court found that the law placed a “severe and unnec¢essary” burden on the First
Amendment rights of political association for the petitioner political parties, and therefore found
a partisan blanket primary, as established by Proposition 198 unconstltutlonal The Supreme
Court decision was issued on June 26, 2000

California's blanket primary violates the prlnclples set forth in these cases.
Proposition 198 forces political parties to associate with--to have their nominees,
and hence their positions, determined by--those who, at best, have refused to
affiliate with the party, and, at worst, have expressly affiliated with a rival. In,
this respect, it is qualitatively different from a closed primary. Under that
system, even when it is made quite easy for-a voter to change his party affiliation
the day of the primary, and thus, i some sense;to “cross over,” at least'he must
formally become a member of the party; and once he does 505 he is-limited to
voting for candidates of that party. :

FNB8. In this sense, the blanket primary also may be constitationally
distinct from the open primary, see n. 6, supra, in which the voter is
limited to one party's ballot. ... This case does not require us to determine
the constitutionality of open prlmanes ! :

(Empha51s in ongmal )

Statutes 2000 chapter 898 was chaptered on September 29, 2000 it amended Elections Code
section 3006, repealed Elections Code section 2001, and repealed and reenacted Elections Code
sections 2151, 13102, 13203, 13206, 13230, 13300, 13301, and 13302.% The test claim statute
largely repealed and reenacted the code sections that had been amended by Proposmon 198--
generally restoring the language to the law that was in place immediately prior to Proposition
198. However, by amendmg a few of the Elections Code sections, the test claim legislation
altered the prior closed primary system to one in which those voters who decline to state a
pohtlcal party affiliation may choose any pohtlcal party’s partisan primary ballot, if that political
party allows it. This created a form of open pr imary. So now, for example, a registered
Democrat in California will be given a primary ballot w1th only Democrats listed for partisan.
offices. But, if the political parties permit it, at each primary election, a decline-to-state voter--

! California Democratic Party v. Jones, supra, 530 U.S. 567, 577.

2 Elections Code sections 3006 and 13206 were not named in the test claim pleading.

Y
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one who is not registered with any party--may choose one partisan prlmary ballot to vote, be it
Repubhcan ‘Democratic, or any other quahﬁed party.?

Claimant’s Position

Claimant, County of Orange filed this test claim on Aprll 18, 2002 Clannant contends that
“The specific sections which contain the mandated activities are Elections Code, Sections 2001,
2151, 13102, 13203, 13230, 13300, 13301, and 13302.” Claimant asserts that these code

“sections, as amended by Statutes 2000, chapte1 898 to change the primary system in Cahforma
constitute a reimbursable state-mandated program. Followmg are some of the rennbursable
activities or costs asserted by | the clannant

have plannlng meetlngs in order to.obtain information from the Secretary of State as'to

* which political parties allow voters who have not’ de31gnated their pohtlcal party-to vote

in primary elections of given political parties;

have meetings within the élections department in order to asce‘r‘tain what activities are-
necessary to implement the legislation;

develop new policies and procedures; _

redesign and repubhsh the samplé ballot and absentee voter apphcatlon
1edes1gn and 1mplement new election software

provide additional trained poll workers;

hand pr ocess absentee voter requests;

* retrain personnel on new program, 1nclud1ng revising tramlng pro gram and manuals

3 In the Voter Information Guide for the June 6, 2006 Primary Election the Secretar‘y' of State’s
Office published the following information (also available at <http: //www ss.ca. gov/electlons/
vig_06/vig_pdf/dis’ votets. pdf>as of May 22, 2006)

The followmg pohtlcal partles are allowing votels who are not registered w1th a.
political party to request and vote their party’s ballot at the June 6, 2006 Prlmary
Election: :

* American Independent Party (all candidates except county central commrttee

- candidates) -

. Democratlc Party (all candidates except county central conimittee candldates)

. Repubhcan Party (all candidates except county central commlttee candldates)

You may NOT request more than otie party’s ballot, If you do not request a
specific ballot; you will be given a-nonpartisan ballot containing only the names -
of candidates for nonpartisan offices and thie measures to be voted upon at the '
June 6, 2006 Primary Election.

4 Potential reimbursement period fot this claim begins no earlier than July 1, 2000 based on the
filing date of the test claim. (Gov. Code, §.17557, subd. (c) ) EESR :
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In response to DOF’s June 2002 comments on the test claim filing, desctibed below, claimant . -
disputes DOF’s disagreements with the reimbursable activities identified, and reasserts that all of
activities identified are necessary to implement the test claim legislation, or are the most
reasonable method to comply.

No comments were recelved on the draft staff a:nalysi‘,s frorh the clairnant or interestedparties.
Department of Finance’s Position '

DOF filed comments on June 28 2002, addressmg the allegatlons stated in the test claim. The
comments state: “the claimant has identified a number of new act1v1t1es related to the State’s
modified primary law, which it asserts are reimbursable state mandates. While we agree that the
test claim statute may have resulted in a State mandated program, we do not concur with all of
the activities identified by the claimant.” DOF then describes claimant-identified activities that
should either be designated as “one-time” activities, or denied altogether. -

No comments were received on the draft staff analysrs from DOF
Secretary of State’s Position -

The Secretary of State’s Office, Elections Division, filed comments on July 31 2002, agreeing
with the test claim allegations that Statutes 2000, chapter:898 “does constitute a mandate that is
reimbursable by the State.” The letter states that “While the language of the bill sounds simple ~
permit “decline to state” voters to vote in party primary electlons if the political party allows it —
the actual administration of this requirement added layers of complexity and cost to the conduct
of elections.” The letter continues:

Specifically, in order to plan,for»this new reguirement, counties met together for
mioriths to hamimer out the $pecifics of implementation. These ineetitigs exposed
issues of complexity and implementation that were then transmitted to all county
elections officials via printed implementation manuals as well as on-site visits
with v11tua11y every county to ensure umform implementation throughout the
state - : »

I want to stress that this uniformity is abSolutely critical. o the State’s interest ina
fair election, and without the planning undertaken by the counties there could
have been serlous equal protectlon and other legal issues: ar1s1ng over- thls issue.

The letter concludes by descrlblng how counties were required to:

* review and adapt printed materials, as well as software and computer processes to count
and tabulate votes; :

e provide notrce to voters of the opt1ons avallable for “decline-to- state” voters;
e adapt pollworker tralmng programs and polhng place procedures and

e train office staff in the electlons department on the new law, because providing accurate
information “is critical to the integrity of the process and the confidence the pubhc feels
in the conduct and administration of elections.” :

No comments were received on the draft staff analysis from the Secretary of State’s Office.

A
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Discussion _
The courts have found that article XIII B, section 6, of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.® “Its =
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
. 1espon31b111t1es because of the taxing and spending limitations that articles XIII A and XIII B
impose.”” A test claim statute or executive order may impose a reimbursable state-mandated
-prog1 am if it orders or commands a local agency or school district tg engage in an. act1v1ty or
task.® In addition, the required activity or task rust ‘be new, constltutmg a “new program,” or 1t
must create a “hlgher level of service” over the previously required level of service. ¢

" The courts have deﬁned a “program subject to article XIII B, sectlon 6, of the Cahforma

_ Constltu’uon, as one- that carrles out the governmental fune’uon of p10v1d1ng pubhc services, or a
pohcy, but does not apply generally to all res1dents and ent1t1es in the state  To determme if the
‘program is new or imposes a higher level of service, the test claim legislation must be compared
with the- legal requirements in effect 1mmed1ately before the enactment of the test claim
legislation.! A “higher level of service” ocours when the new “requlrements were lntended to .
pr ov1de an enhanced service to the pubhc wl2 - :

5 Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall ptovide a:subvention of funds to reimburse that local government for the costs’of the
prograin or increased level of sérvice, except that the Legislature may, but need not, provide a
subvention of funds for the- following mandates: (1) Legislative mandates requested by the local

agency affected. (2) Legislation defining a fiew crime or changing an-existing deﬁmtlon ofa - -
- crime.“(3) Legislative mandates enacted pricr'to January 1, 1975, or executive orders or*
regulations initially implemienting leglslatlon enactéd prior to Ja anuary 1, 1975.

Department of Fi znance v. Commission on State Mandates (Kern Hzgh School Dzsz‘ ) (2003)30° -
Cal.4th 727, 735.

7 County of San Diego v. State of Calzfornza (1997) 15 Cal.4th 68 81. .
8 Long Beach Unzf ed School Dist. v. State of California (1990) 225 Cal. App 3d 155, 174

9 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878>,
(San Diego Unified School Dist. ) Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mai).

10 Sm Diego Umf ed School Dist., supra, 33 Cal.4th 859, 874 875 (reaffirming the test set out in |
County of Los Angeles v. State of California (1987) 43.Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835.)

" San Diego Unified School Dzst supra, 33 Cal 4th 859, 878; Lucia Mar supra, 44 Cal 3d 830,
835. , .

- 2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.
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Finally, the newly requir: ed act1v1ty or increased level of service must impose costs mandated by
the state. :

The Commission is Vested w1th excluswe authorlty to adJudlcate d1sputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.'* In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“equitable ]rsemedy to cure the percelved unfairness resulting from political de0131ons on funding
priorities.” - :

Issuel:  Is the tést clalm leglslatlon subject to article XIII B, section 6, of the
Cahforma Constitution?

 Asa p1e11m1na1y matter, the test claim alleges Elections Code section 13300 as amended by

Statutes 2000 chapter 898 1mposes a reimbutsable state-mandated program, This amendment

was never operatrve uporn the subsequent adoptron of Statutes 2000, chapter 899. 16 Statutes
2000, chapter 899, including amendments to Electionis Code. section 13300, was pled in another -

" test clarm, Fzﬁ‘een Day Close of Voter Regzstratzon (01-TC 15. ) Therefore, any ﬁlture references

to “test claim leglslatron” do not 1nclude Eléctions Code section 13300.

In order for the test claim leglslatron to be subject to article XIII B, section 6 of the Cahforma
Constitution, the legislation must constitute a “program.” In County of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose unrque requlrements on local
governments and do not apply generally to all residents and entities 1n the state The court has
held that only one of these ﬁndlngs is necessary 18-

Staff ﬁnds that. admlmstermg partlsan prrmary elections.i 1mposes a program w1th1n the meamng
of artlcle X1IL B, section 6 of the California Constitution under both tests,. County elections .
officials prov1de a service to the membels of the pubhc who vote in primary elections. The test
claim leglslatlon also requires local elections officials to engage in administrative activities
solely applicable to local government, thereby imposing unique requirements upon counties that
do not apply generally to all residents- and entities of the state, :

Accordingly, staff finds that the test claim legislation constitutes a program” and, thus, may be
subject to subvention pursuant to article XIII B, section 6 of the California Constitution #f'the

B County ofFresno v. State of California (1991) 53 Cal.3d 482, 487; County ofSonoma V.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

4 Kznlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

B County of Sonoma Supra, 84 Cal, App.4th 1265, 1280 01t1ng City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

16 Affected by two or more acts at the same session of the Legislature. (See Gov. Code, § 9605.)
17 County of Los Angeles sup7 a, 43 Cal.3d at page 56.
'8 Carmel Valley Fire Protection Dist, v. State ofCalzforma (1987) 190 Cal. App.3d 521, 537.
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:leglslatron also mandates a new program or higher level of service, and costs mandated by the
state.

Issue 2: Does the test claim legislation mandate a new program or higher level of
service on counties within the meaning of artlcle XIIT B section 6 of the
California Constitution? ;

Test claim legislation mandates a riew program or higher level of service. w1th1n an existing ~ _

program When it compels a local agency or schiool district to perform act1v1t1es not prevrously '

1equ1red " The courts have defined a “hrgher level of service” in conjunction with the phrase .
“new program” to give the subvention requirement of article XIII B, section 6 meaning. )
Acoordmgly, ‘it is apparent that the subvention requlrement for increased or higher level of

" service is directed to state-mandated increases in the services provided by local agencies in

‘ exrstmg programs,”? A statute or executive order mandates a reimbursable “hlgher levet of

. service” when the statute or executive order, as compared to the legal requirements in effect

: 1mmed1ate1y before the enactment of the test claim leglslatron 1ncreases the actual level of

governmental service to the pubhc provided in the existing program.*! :

As discussed above Proposmon 198, the “Open Primary Act,” was found to create an
_unconstitutional blanket primary by the Supreme Cowrt in California Democratic Party v. Jones,
. Supra, 3 30 U.S. 567. Statufes 2000, chapter 898 was the solution reached by the California

7 _Leglslature to create a. const1tut10na1 open primary. The bill analysis by the Senate Committee
on Electlons and Reapportronment from August 30, 2000, states: “According to the author, this
bill is necessary because the Court's decision leaves California with obsolete statutes that
arguably do not provrde the statutory mechanism for any prlmary system, although the Cahforma
Constitution requires primary elections fo partisan offices.”** The argument that without action
by the Legislature, California would have been left without a legal primary system is not quite
accurate. In Cumimings v. Morez (1974) 42 Cal.App.3d 66, 73, the Couit found that “A statute
which violates either [California or US] Constitution‘is to that extent void and, ‘[i]n legal

- ~contemplation, a-void act is as inoperative as though. it had never been passed .. Therefore,

the voiding of Proposrtlon 198, by the Court left the law exactly as it was prior to the enactment
of Proposition 198 -- with a closed primary system. The problem that the Leglslatgre needed to

¥ Lucia Mar Unified School Dist., supra, 44' Cal3d 830, 836.

20 County of Los Angeles, supra, 43 Cal. 3d 46, 56; San Diego Unzf ed School Dzsz‘rzct supra 33
Cal.4th 859,874. -

2 Sam Dzego Umf ed School Dzst supra 33 Cal 4th. 859 878 Lucza Mar, supra, 44 Cal. 3d 830
835.

2 The bill analysis refers to California Con_stitution, article 2, section 5, subdjvision (a)~, which
begins, “The Legislature shall provide for primary elections for partisan offices, including an
open presidential primary... .” On November 2, 2004, Proposition.60 was enacted, amending
article 2, section 5, to-add subdivision (b): “A political party that participated in a primary.
election for a pattisan office has the right to participate in the general election for that office and
shall not be denied the ability to place on the general election ballot the candldate who recelved
at the primary election, the highest vote among that party’s candidates.”: = =+
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address was that the earlier statutes were no longer phys1cally on the books which could lead to
confusion.

Test Claim Legislation:>
7 Elections Code Section 2001:

First, Statutes 2000, chapter 898,** repealed Elections Code section 2001 entirely, which was the
section added by Proposition 198 to create a blanket primary systém. The repeal of this law, in
accordance with the decision of the Court, did not mandate a new program or higher level of

© service,

Electzons Code Sections 2] 51 and 13102:

Elections Code section 2151, prior to the 1996 initiative, provided that no decline-to-state voter

could vote a partisan primary ballot. Proposition 198 removed this restriction, explicitly

allowing all voters—party members and “decline-to-state” alike—to vote “for any candidate for
~each office regardless of political affiliation and without a declaration of political faith or

allegiance.” Again, such a requirement was found to be an unconstitutional violation of political
" parties’ right of political association. :

Most of the language of Elections Code section 2151 was restored to prior law, consistent with
the Supreme Court decision, with one significant addition: allowing decline-to-state voters to
vote the partisan primary ballot of any party that chooses to allow it. Elections Code section
2151, follows, with changes to prior law (pre—Proposmon 198) 1nd10ated in underline and
strikeout:

At the time of registering and of transferring registration, each elector may
declare the name of the political party with which he or she intends to affiliate at
the ensuing primary election. The name of that political party shall be stated in
the afﬁdav1t of registration and the index.

The voter registration card shall inform the affiant that any elector may decline to
state a political affiliation, but no person shall be entitled to vote the ballot of any

2 Claimant has identified a number of reimbursable activities in the test claim filing that are
disputed by DOF. In its letter dated June 28, 2002, DOF identifies 14 separate activities that it
asserts should either be identified as one-time activities, or excluded from reimbursement
altogether [see exh. B]. If this test claim is approved, the Commission can consider claimant’s
-requests for activities that are not expressly included in the test claim legislation at the - -
- parameters and guidelines stage, to determine whether the requested activities are a reasonable
method of complying with the mandate. (Cal. Code of Regs., tit. 2, § 1183.1, subd. (a)(4).)

24 The Legislature repealed and reenacted the test claim Elections Code sections, (except section-
2001, which was repealed entirely). “Where there is an express repeal of an existing statute, and
a re-enactment of it at the same time, or a repeal and a re-enactment of a portion of it, the re-
‘enactment neutralizes the repeal so far as the old law is continued in force. It operates without
_interruption where the re-enactment takes effect at the same time.” (In re Martin’s Estate (1908)
153 Cal. 225, 229. See also 15 Ops.Cal.Atty.Gen. 49 (1950).) Staff finds that when a statute is
renumbered or reenacted, only substantive changes to the law creating new dut1es or act1v1tles
meet the criteria for finding a reimbursable state mandate. -

10 ' » Test Claim 01-TC-13 -
Final Staff Analysis




political party at any primary election unless he or she has stated the name of the

party -with which he or she intends to affiliate or unless he or she has declined to

state a party affiliation and the political party, by party rule duly noticed to the

Secretary of State, authorizes a person who has declined to state a party affiliation

to yote the ballot of that political party. The voter regtstratlon card shall include a .
- listing of all qualified political parties. :

- No person shall be permitted to vote.the ballot of any party or for any delegates to
-the convention of any party other than the party designated in his or her
registration, except as provided by Section 2152 or unless he or she has declined
to state a party afﬁhatmn and the party, by party rule duly noticed to the Secretary
of State authorlzes a person 'who has declined to state a party afﬁhatlon to vote
the party ballot or for delegates to the party convention.

«Blections Code section 13102, as amended by Statutes 2000, chapter 898 follows, with changes
:to prior law indicated in underline and strikeout:- :

(a) All votlng ‘shall be by ballot. There shall be prov1ded at each polling place, at
each election at which public officers are to be voted for, but one form of ballot
for all candldates for pubhc office, except that, for partisan primary elections, one

- form of ballot shall be prov1ded for each qualified political party as well as one
form of nonpartisan ballot, in accordance with subdivision (b).

(b) At partlsan prlmary electlons, each voter not reglstered as intending to affiliate
‘with any one of the pohtlcal paities participating in the election shall be furnished
only a nonpart1san ballot, unléss he or shé requests a ballot of a political party and
l party, by party-rule duly 1o the Sectetary of State, authorizes
a persor yvhoilras declined to'state a'party afﬁhatlon to vote the ballot of that
olitical party. The notipartisan ballot shall contain only the naities of all -~
candidates for nonparttsan offices and measures to be voted for at the prlmary o
- election, Each votet registered 4§ intending to affiliate with a pohtlcal paty
participating in theé election shall be farmshe,d only a ballot of the political party
with which he or she is registered and the nonpartisan ballot, both ‘of which shall
be prlnted together as one ballot in the form prescribed by Section 13207.

. L) A pohtlcal party may adopt a partv rule 1n accordance w1th subd1v151on ( b) that

rulé. The p :"’V"'chalrman shall provide written notice of the adoption of that rule
to the'Secretary of Sfate not later than the 60th day prior to the partlsan primary
election at which the vote is authorized. :

~Although new, Elections Code section 13102, subdivision (c), dees not mandate a‘ﬁew program’
or higher level of service, because the. requlrements are entuely vested in p011t1cal party ofﬁ01als
and the Secretary of State, not local agencles ‘

23 Elections Code section 13102 has been subsequently amended, but those statutes were not
included in. this test claim, and none of the amendments affect the outcome to this-test elaim.
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However, as to the other améndments by Statutes 2000, chapter 898, staff finds that holding any
form of an open primary was neither the law prior to Proposition 198, nor required by the Court
in California Democratic Party v. Joves, supra, 530 U.S. 567, when it invalidated Proposition
198. Therefore, staff finds that amendments to Elections Code sections 2151, and 13102,
subdivision (b), mandate a new program or higher level of service, for the followmg new
activities:

e "Add information to the Voter registration card stating that voters who declined to state a
party affiliation shall be entitled to. vote a party ballot if the: political party, by party rule
duly not1ced to the Secretary of State, authorizes such a person to doso.

. Allow voters who dechned to state, a party afﬁhat1on to vote a party ballot if the political .
party, by party rule duly not1ced to the Secreta1y of State, authorizes such a person to do
S0.

Electzorzs Code Sectzons J 3203 13230, ] 3301 and 133 02

Elections Code sections 13203, 13301 and 13302, descnbmg the printing requlrements of

partisan primary ballots, 1nclud1ng things such as typefaces and paper, were restored to prior law,
conforming to the order of the Court invalidating Proposition 198. Using Elections Code section
13203 as an example, here is how the law was changed by Propos1t1on 198 in 1996, indicated by
underline and st11kethrough

Across the top of the ballot shall be prmted in heavy-faced gothlc cap1ta1 type not
smaller than 30—p01nt the words “OFF ICML BALLOT ? However if the ballot is

type as large as the W1dth of the ballot makes p0551ble the number of the
cong1ess1onal Senate, and Assembly district, the- -name of the county in whlch the
ballot is to. be voted, and the date of the elect1on

Then, after the law was voided by the Supreme Court decision 1ssued on June 26, 2000, the
Legislature restored the law on the books exactly to the prior law, by Statutes 2000, chapter 898.
But even bifore the opetratiyt ate of Statutes 2000, chapter 898 — this w4 s the ; actuallawin
Cahfouna because of the le . n01ples of Cummmgs v. Morez (1974) 42 Cal App 3d 66 73:

prior law is contlnuous in effect.
So here is the law as it exists today, word for word the same as before Propos1t1on 198:

Across the top of the ballot shall be printed in heavy-faced gothic capital type not -
smaller than 30-point, the words “OFFICIAL BALLOT.” However, if the ballot is
no wider than a single column, the words “OFFICIAL BALLOT” may be as small

as 24-point. Beneath this heading, in the case of a of a partisan primary election, shall -
be printed in 18-point boldface gothic capital type the official party desighation or
the words “NONPARTISAN BALLOT?” s applicable. Beneath the heading line
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-or lines, there shall be printed, in boldface type as large as the width of the ballot
makes possible, the number of the congressional, Senate, and Assembly district,
~the name of the county in which the ballot is to be voted, and the date of the
election. :

Theref01e staff finds that Eleetlons Code sections 13203, 13301 and 13302, as repealed and
reenacted by Statutes 2000, chapter 898, do not mandate a new program or higher level of-
service.

In addition to reenacting the language of prior law, subdivision (c) was added to Elections Code
section 13230, defining “partisan voters” as including persons who have declined to state a party
affiliation but have chosen to vote a party ballot, if allowed by the political party. Staff finds that
this definition, in and of itself, does not require any new activities of county elections officials.
Therefore, staff finds that Elections Code sections 13230, as amended by Statutes 2000 chapter
898, does not mandate a new program or higher level of service.

Issue 3: Does the test claim legislation impose “costs mandated by the state” within
) the meaning of Government Code sections 17514 and 17556?

Reimbursement under article XIII B, section 6 is required only if any new program or higher-
level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is ,
required to.incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $200 or more for the test claim allegations, which was the

statutory threshold at the time the test claim was filed. The claimant also stated that none of the
. Government Code section 17556 exceptions apply. For the activities listed in the conclusion
below, staff agrees and finds accordingly that they impose costs mandated by the state upon
counties within the meaning of Government Code section 17514.
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a - . CONCLUSION

Staff concludes that Statutes 2000, chapter 898, as it amended Electrons Code sections 2151,
13102, subdivision (b), mandates a new program or higher level of service on counties wrthm the
meaning of article XIII B, section 6 of the California Constitution, and imposes costs mandated
by the state pursuant to Government Code sectlon 17514, for the following specrﬁc new
act1v1t1es

- Add information to the voter reg1st1 ation card stating that voters who declined to state a
' paity affiliation shall be entitled to vote a party ballot if the political party, by party rule
duly notlced to the Secretary of State, authorizes such a person to do so. (Elec Code, §
2151. )26 :

. Allow voters who dechned to state a party. afﬁhatlon to. vote a party ballot 1f the political
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do
80. (Elec Code, §§ 215 1 and 13102, Subd (b) )27

Staff concludes that. Statutes 2000 chapter 898 as it repealed reenacted or amended Electlons '
Code sections 13203, 13230, 13301 and 13302, does not mandate a new program or higher level
of service oii countles within the meanmg of aiticle XIII B sectlon 6 of the Ca11f01n1a
Constitution.

Regarding the two add1t10na1 code sectlons pled by the claimant: Electlons Code section 2001
was repealed inits entirety by Statutes 2000, chapter 898, and therefore did not mandate a new
program or higher level of service; and Elections Code section 13300 was not amended by
Statutes 2000, chapter 898; but by-Statutes 2000, chapter 899. Statutes 2000, chapter 899 was
pled in another test claim, Fifteen Day Close of Voter Registration (01-TC-15), which w111 be
heard by the Commission as a separate item.

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim
for the activities listed above.

26 As amended by Statutes 2000, chapter 898, operative January 1, 2001.
21 As amended by Statutes 2000, chapter 898, operative January 1, 2001.
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Hearing Date: July 28, 2006 -
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ITEM 15

TEST CLAIM
PROPOSED STATEMENT OF DECISION

Elect1ons Code Sections 2001, 2151, 13102, 13203, 13230, 13300, 13301 and 13302
Statutes 2000, Chapter 898 (SB 28)
Modified Pﬁmary Election (01-TC-13)
County of Orange, Claimant

EXECUTIVE SUMMARY

‘The sole issue before the Commission on State Mandates (“Commission”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s decision on the Modified
Primary Election test claim."

Recommendation

_Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning on
page three, which accurately reflects the staff analysis and recommendation on this test claim.
Minor changes, including those that reflect the hearing testimony and vote count, will be
included when issuing the final Statement of Decision.

If the Commission’s vote on item 14 modifies the staff analysis, staff recommends that the

-~ motion to adopt the Proposed Statement of Decision reflect those changes, which will be made

* before issuing the final Statement of Decision. Alternatively, if the changes are significant, staff
. recommends that adoption of a Proposed Statement of Decision be continued to the
September 2006 Commission hearing,.

! California Code of Regulations, title 2, section 1188.1,:subdivision-(a): <~ « < «-
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. BEFORETHE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

~ CaseNo.: 01-TC-13
Modified Primai;y Election

'PROPOSED STATEMENT OF DECISION
PURSUANT TO GOVERNMENT CODE

IN RE TEST CLAIM:

Elections Code Sections 2001, 2151, 13102,
13203, 13230, 13300, 13301 and 13302;

Statutes 2000, Chapter 898;' SECTION 17500 ET SEQ.; CALIFORNIA
Filed on April 18, 2002, by County of Orange, CODE OF REGULATIONS, TITLE 2{ )
Claimant. DIVISION 2, CHAPTER 2.5, ARTICLE 7

(Proposed for Adoption on July 28, 2006)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on July 28, 2006. [Witness list will be 1nc1uded in the final
Statement of Decision.]

The law apphcable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Const1tut1on Government Code section
17500 et seq., and related case law.

The Commission [adopted/modified] the staff analysis to approve this test claim at the hearing
by a vote of [vote count will be included in the final Statement of Dec151on]

Summary of Fmdmgs

This test claim deals with changes to the parhsan primary system in California. In 1996 and
earlier, California had a closed primary system in which registered voters who were declared
members of any political party could only vote for members of their own party in partisan
primary contests, and any voters who declined to state a party affiliation could only vote on non-
partisan matters at a primary election. This changed in 1996 when Proposition 198, the “Open
Primary Act,” was approved by the California voters, However, Proposition 198 was challenged
and litigated up to the United States Supreme Court in California Democratic Party v. Jones
(2000) 530 U.8. 567, which found the law unconstitutional.

Statutes 2000, chapter 898 largely repealed and reenacted the code sections that had been

amended by Proposition 198--generally restoring the language to the law that was in place

- immediately prior to Proposition 198. However, by amending a few of the Elections Code

“sections, the test claim legislation altered the prior closed primary system to one in which those -
voters who decline to state a political party affiliation may choose any political party’s partisan
primary ballot, if that political party allows it. This created a form of open primary.

The Commission concludes that Statutes 2000, chapter 898, as it amended Elections Code
~sections 2151, 13102, subdivis_io_n (b), mandates a new program or higher level of service on
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counties within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 175 14 for the
following specific new activities:

e Add information to the voter registration card stating that voters who declined to state a
party affiliation shall be entitled to vote a party ballot if the political party, by party rule
duly noticed to the Secretary of State, authonzes such a person to do so. (Elec. Code, §
2151)

e Allow voters who declined to state a party affiliation to vote a party ballot if the political
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do
so. (Elec. Code, §§ 2151 and 13102, subd. (b).)

The Commission concludes that Statutes 2000, chapter 898, as it repealed, reenacted or
amended Elections Code sections 13203, 13230, 13301 and 13302, does not mandate a new
program or higher level of service on counties w1thln the meaning of article XIII B, section 6 of
the California Constitution.

Regarding the two additional code sections pled by the claimant; Elections Code section 2001
was repealed in its entirety by Statutes 2000, chapter 898, and therefore did not mandate a new
program or higher level of service; and Elections Code section 13300 was not amended by
Statutes 2000, chapter 898, but by Statutes 2000, chapter 899.

BACKGROUND

This test claim deals with changes to the partisan primary system in California. In 1996 and
earlier, California had a closed primary system. Elections Code section 2151 provided:

At the time of registering and of transferring registration, each elector may
declare the name of the political party with which he or she intends to affiliate at
the ensuing primary election. The name of that polltlcal party shall be stated in the
affidavit of registration and the index.

The voter registration card shall inform the affiant that any elector may decline to
state a political affiliation, but no person shall be entitled to vote the ballot of any
political party at any primary election unless he or she has stated the name of the
party with which he or she intends to affiliate. The voter registration card shall
include a listing of all qualified political parties.

No person shall be permitted to vote the ballot of any party or for any delegates to
- the convention of any party other than the party designated in his or her
registration, except as provided by Section 2152.

(Emphasis added.)

In other words, registered voters who were declared members of any political party could only
vote for members of their own party in partisan primary contests, and any voters who declined to
state a party affiliation could only vote on non-partisan matters at a primary election, such as
initiatives, bond measures, or local, non-partisan races (e.g. school board, city council.) This
changed in 1996 when Proposition 198, the “Open Primary Act,” was approved by the California
voters. The act added Elections Code section 2001, as follows: '
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All persons entitled to vote, including those not affiliated with any political party, -
shall have the right to vote, except as otherwise provided by law, at any election

in which they are qualified to vote, for any candidate regardless of the

candidate’s political affiliation.

In addition, Proposition 198 amended Elections Code sections 2151, 13102, 13203, 13206,
13230, 13301, and 13302 to conform the prior closed primary system, to the new blanket
primary provisions. The title of Proposition 198, “Open Primary Act,” was a misnomer, as the
initiative actually created a “blanket” primary system. The proposition was challenged up to the
United States Supreme Court in California Democratic Party v. Jones (2000) 530 U.S. 567, 576,
which described the difference between open and blanket primaries, at footnote 6:

An open primary differs from a blanket primary in that, although as in the blanket

~ primary any person, regardless of party affiliation, may vote for a party's
nominee, his choice is limited to that party's nominees for all offices. He may
not, for example, support a Republican nominee for Governor and a Democratic
nominee for attorney general.

The Supleme Court found that the law placed a “severe and unnecessary” burden on the First
Amendment rights of political association for the petitioner political parties, and therefore found
a partisan blanket primary, as established by Proposition 198, unconst1tut10nal The Supreme
Court declslon was issued on June 26, 2000. :

California's blanket primary violates the principles set forth in these cases.
Proposition 198 forces political parties to associate with--to have their nominees,
and hence their positions, determined by--those who, at best, have refused to
affiliate with the party, and, at worst, have expressly affiliated with a rival. In
this respect, it is qualitatively different from a closed primary. Under that
system, even when it is made quite easy for a voter to change his party affiliation
the day of the primary, and thus, in some sense, to “cross over,” at least he must
formally become a member of the party; and once he does 5o, he is limited to
voting for candidates of that party. '
FNS8. In this sense, the blanket primary also may be constitutionally
distinct from the open primary, see n. 6, supra, in which the voter is
limited to one party's ballot. ... This case does not require us to determine
the constitutionality of open prlmanes 2

(Empbhasis in original.)

Statutes 2000, chapter 898 was chaptered on September 29, 2000 it amended Elect1ons Code

- section 3006, repealed Elections Code section 2001, and repealed and reenacted Elections Code
sections 2151, 13102, 13203, 13206, 13230, 13300, 13301, and 13302. 3 The test claim statute

largely repealed and reenacted the code sections that had been amended by Proposition 198--

generally restoring the language to the law that was in place immediately prior to Proposition

198. However, by amending a few of the Elections Code sections, the test claim legislation

2 California Democratic Party v. Jones, supra, 530 U.8. 567, 577.

? Elections Code sections 3006 and 13206 were not named in the test claim pleading.
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altered the prior closed primary system to one in which those voters who decline to state a
political party affiliation may choose any political party’s partisan primary ballot, if that political
party allows it. This created a form of open primary. So now, for example, a registered
Democrat in California will be given a primary ballot with only Democrats listed for partisan
offices. But, if the political parties permit it, at each primary election, a decline-to-state voter--
one who is not registered with any party--may choose one partisan primary ballot to vote, be it
Republican, Democratic, or any other qualified par ty.*

Claimant’s Position

Claimant, County of Orange, filed this test claim on April 18, 2002.° Clalmant contends that
“The specific sections which contain the mandated activities are Elections Code, Sections 2001,
2151, 13102, 13203, 13230, 13300, 13301, and 13302.” Claimant asserts that these code
sections, as amended by Statutes 2000, chapter 898 to change the primary system in California,
constitute a reimbursable state-mandated program. Following are some of the reimbursable
activities or costs asserted by the claimant:

* have planning meetings in order to obtain information from the Secretary of State as to
_ which political parties allow voters who have not designated their political party to vote
* in primary elections of given political parties; :

e have meetings within the elections department in order to ascertain what activities are
~ necessary to implement the legislation;

o develop new policies and procedures; _
e redesign and republish the sample ballot and absentee voter application;

e redesign and implement new election software;

" “Inthe Voter Information Guide for the June 6, 2006 Primary Election, the Secretary of State’s
Office published the following information (also available at <http://www.ss.ca.gov/elections/
vig_06/vig_pdf/dts_voters.pdf> as of May 22, 2006):

The following political parties are allowing voters who are not registered with a
political party to request and vote their party’s ballot at the June 6, 2006 Primary
Election:

Amencan Independent Party (all candldates except county central committee
candidates)

* Democratic Party (all candidates except county central gommittee candidates)
. Répubiican Party (all candidates except county central committee candidates)

You may NOT request more than one party’s ballot. If you do not request a
specific ballot, you will be given a nonpartisan ballot containing only the names
of candidates for nonpattisan offices and the measures to be voted upon at the
June 6, 2006 Primary Election. -

3 Potential reimbursement perlod for this claim begins no earlier than'July 1, 2000, based on the
filing date of the test claim. (Gov. Code, § 17557, subd. (c).)
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e provide additional trained poll workers;
e hand process absentee voter requests;
e retrain personnel on new program, including revising training program and manuals.

In response to DOF’s June 2002 comments on the test claim filing, described below, claimant -
disputes DOF’s disagreements with the reimbursable activities identified, and reasserts that all of
activities identified are necessary to implement the test claim leglslatmn or are the most

_ reasonable method to comply. T

No comments were received on the draft staff analysis from the claimant or interested parties.’
Department of Finance’s Position

DOF filed comments on June 28, 2002, addressing the allegations stated in the test claim. The
comments state: “the claimant has identified a number of new activities related to the State’s
modified primary law, which it asserts are reimbursable state mandates. While we agree that the -
test claim statute may have resulted in a State mandated program, we do not concur with all of
the activities identified by the claimant.” DOF then describes claimant-identified activities that
should either be designated as “one-time” activities, or denied altogether.

No comments were received on the draft staff analysis from DOE,
Secretary of State’s Position

The Secretary of State’s Office, Elections Division, filed comments on July 31, 2002, agreeing
with the test claim allegations that Statutes 2000, chapter 898 “does constitute a mandate that is
reimbursable by the State.” The letter states that “While the language of the bill sounds simple —
permit “decline to state” voters to vote in party primary elections, if the political party allows it —
the actual administration of this requirement added layers of complex1ty and cost to the conduct .
of elections.” The letter continues:

Specifically, in order to plan for this new requirement, counties met together for
months to hammer out the specifics of implementation. These meetings exposed
issues of complexity and implementation that were then transmitted to all county
elections officials via printed implementation manuals as well as on-site visits
~  with virtually every county to ensure uniform implementation throughout the
- state.

I want to stress that this uniformity is absolutely critical to the State’s interest in a
fair election, and without the planning undertaken by the counties there could
have been serious equal protection and other legal issues arising over this issue.
The planning stage was essential.

The letter concludes by describing how counties were required to:

' o review and adapt printed materials, as well as software and computer processes to count
and tabulate votes; :

e provide notice to voters of the options available for “decline-to-state” voters ;

o adapt pollworker training programs and polling place procedures; and
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e train office staff in the elections department on the new law, because providing accurate
information “is critical to the integrity of the plocess and the confidence the public feels
in the conduct and administration of elections.”

No comments were received on the draft staff analysis from the Secretary of State’s Office.

COMMISSION FINDINGS

The courts have found that article XIII B, section 6, of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
respon31b111t1es because of the taxing and spending limitations that articles XIII A and XIII B
impose. 8 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an act1v1ty 01
task.” In addition, the required activity or task must be new, constituting a “new pro %ram ’orit

niust create a “higher level of service” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the gbvernmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.!! To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

§ Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local governiment for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to J anuary 1, 1975.

" Department of F inance v. Commzsszon on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

¢ County of San Diego v. State of Calzfornza (1997) 15 Cal 4th 68, 81.
? Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

19 Som Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist.); Lucza Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar).

" San Diego Unified School Dist., supra, 33 Cal 4th 859, 874-875. (reaffirming the test set out in
County of Los Angeles v. State of Calzforma (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835.) -
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legislation.? A “hlgher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.” 13

Finally, the newly required activity or increased level of service must impose costs mandated by
the state.'

The Cormmss1on is vested with exclusive author1ty to adjudicate dlsputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. In making its
decisions, the Commission must strictly construe article XIII B, section 6, and not apply it as an

“equitable }‘6emedy to cure the perceived unfauness resulting f1om political decisions on fundmg
priorities.”

Issue 1: I the test claim legislation subject to article XIII B, section 6, of the
California Constitution?

. As a preliminary matter, the test claim alleges Elections Code section 13300, as amended by
“Statutes 2000, chapter 898, imposes a reimbursable state-mandated program. This amendment
was never operative upon the subsequent adoption of Statutes 2000, chapter 899.!7 Statutes
2000, chapter 899, including amendments to Elections Code section 13300, was pled in another
test claim, Fifteen Day Close of Voter Registration (01-TC-15.) Therefore, any future references
to “test claim legislation” do not include Elections Code section 13300.

In order for the test claim leglslatlon to be subJect to article XIII B, section 6 of the California
Constitution, the legislation must constitute a “program.” In County of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose umque requtrements on local
governments and do not apply generally to all re81dents and entities in the state 8 The court has
held that only one of these findings is necessary. '’

The Commission finds that administering partisan primary elections imposes a program within
the meaning of article XIII B, section 6 of the California Constltutron under both'tests. -County

12 San Diego Unified School Dist., supra 33 Cal.4th 859, 878; Lucia Mar, supra 44 Cal.3d 830
835.

13-San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

14 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonomay);
Government Code sections 17514 and 17556.

15 Kinlaw v. State of California (1991) 54 Cal. 3d 326, 331-334, Government Code sectlons
17551 and 17552. '

16 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280 citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

1 Affected by two or more acts at the same session of the Legislature. (See Gov. Code, § 9605.)
18 County of Los Angeles supra, 43 Cal.3d at page 56.
9 Carmel Valley Fire Protection Dist. v. State ofCalzforma (1987) 190 Cal. App3d 521, 537
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elections officials provide a service to the members of the public who vote in primary elections.
The test claim legislation also requires local elections officials to engage in administrative
activities solely applicable to local government, thereby imposing unique requirements upon
counties that do not apply generally to all residents and entities of the state.

Accordingly, the Commission finds that the test claim legislation constitutes a “program” and,
thus, may be subject to subvention pursuant to article XIII B, section 6 of the California
Constitution if the legislation also mandates a new ' program or hlgher level of service, and costs
mandated by the state.

Issue 2: Does the test claim legislation mandate a new program or higher level of
service on counties within the meaning of article XIII B, section 6 of the
California Constitution?

Test claim legislation mandates a new program or higher level of service within an existing
program when it compels a local agency or school district to perf01m activities not previously
requn'ed The courts have defined a “higher level of service in conjunction with the phrase
“new program” to give the subvention requirement of article XIII B, section 6 meaning.

Accordingly, ‘it is apparent that the subvention requilement for increased or higher level of

service is directed to state-mandated increases in the services provided by local agencies in
existing programs.”?' A statute or executive order mandates a reimbursable “hlgher level of
service” when the statute or executive order, as compared to the legal réquirements in effect

‘immediately before the enactment of the test claim legislation, increases the actual level of
governmental service to the public provided in the existing program.”

As discussed above, Proposmon 198, the “Open Primary Act,” was found to create an
unconstitutional blanket primary by the Supreme Court in California Democratic Party v. Jones
supra, 530 U.S. 567. Statutes 2000, chapter 898 was the solution reached by the California
Legislature to create a constitutional open primary. The bill analysis by the Senate Committee
on Elections and Reapportionment from August 30, 2000; states: “According to the author, this
bill is necessary because the Court's decision leaves California with obsolete statutes that
arguably do not prov1de the statutory mechanism for any prlma.ry system, although the California
Constitution requires primary elections for partisan offices.”™ The argument that without action
by the Legislature, California would have been left without a legal primary system is not quite

20 Lucia Mai Unified School Dist., supra, 44 Cal.3d 830, 836.

21 County of Los Angeles, supra, 43 Cal.3d 46, 56; San Dzego Unified School Dz.s'trzct supra, 33
Cal.4th 859, 874,

*2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal. 3d 830,
835.

23 The bill analysis refers to California Constitution, article 2, section 5, subdivision (a), which
begins, “The Legislature shall provide for primary elections for partisan offices, including an
open presidential primary... .” On November 2, 2004, Proposition 60 was enacted, amending
article 2, section 5, to add subdivision (b): “A political party that participated in a primary
election for a partisan office has the right to participate in the general election for that office and
shall not be denied the ability to place on the general election ballot the candidate who received,
at the primary election, the highest vote among that party’s candidates.”
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accurate. In Cummings v. Morez (1974) 42 Cal.App.3d 66, 73, the Court found that “A statute
which violates either [California or US] Constitution is to that extent void and, “[i]n legal
contemplation, a void act is as inoperative as though it had never been passed. ....” Therefore, |
the voiding of Proposition 198 by the Court left the law exactly as it was prior to the enactment
of Proposition 198 -- with a closed primary system. The problem that the Legislature needed to
address was that the earlier statutes were no longer physically on the books, which could lead to.
confusion.

Test Claim Legislation:”

" Elections Code Section 2001

First, Statutes 2000, chapter 8982 repealed Elections Code section 2001 entirely, which was the
section added by Proposition 198 to create a blanket primary system. The repeal of this law, in
accordance with the dec151on of the Court, did not mandate a new program or higher level of
service. :

Elections Code Sections 2151 and 13102:

Elections Code section 2151, prior to the 1996 initiative, provided that no decline-to-state voter
could vote a partisan primary ballot. Proposition 198 removed this restriction, explicitly
allowing all voters—party members and “decline-to-state” alike—to vote “for any candidate for
each office regardless of political affiliation and without a declaration of political faith or
allegiance.” Again, such a requirement was found to be an unconstitutional violation of political
parties’ right of political association.

Most of the language of Elections Code section 2151 was restored to prior law, consistent with
the Supreme Court decision, with one significant addition: allowing decline-to-state voters to
vote the partisan primary ballot of any party that chooses to allow it. Elections Code section
2151, follows, with changes to prior law (pre-Proposition 198) indicated in underline and

_ stnkeout : : : :

24 Claimant has identified a number of reimbursable activities in the test claim filing that are
disputed by DOF. In its letter dated June 28, 2002, DOF identifies 14 separate activities that it
asserts should either be identified as one-time activities, or excluded from reimbursement
altogether [see exh. B]. The Commission can consider claimant’s requests for activities that are
not expressly included in the test claim legislation at the parameters and guidelines stage, to
determine whether the requested activities are a reasonable method of complying with the
mandate. (Cal. Code of Regs., tit. 2, § 1183.1, subd. (a)(4).) :

% The Legislature repealed and reenacted the test claim Elections Code sections, (except section
2001, which was repealed entirely). “Where there is an express repeal of an existing statute, and

- are-enactment of it -at the same time, or a repeal and a re-enactment of a portion of it, the re-

enactment neutralizes the repeal-so far as the old law is continued in force. It operates without
interruption where the re-enactment takes effect at the same time.” (In re Martin’s Estate ( 1908)
153 Cal. 225, 229. See also 15 Ops.Cal.Atty.Gen. 49 (1950).) The Commission finds that when
a statute is renumbered or reenacted, only substantive changes to the law creatmg new duties or
‘activities meet the criteria for finding a relmbursable state mandate. :
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At the time of registering and of transferring registration, each elector may
declare the name of the political party with which he or she intends to affiliate at
the ensuing primary election. The name of that political party shall be stated in
the affidavit of registration and the index.

The voter registration card shall inform the affiant that any elector may decline to
state a political affiliation, but no person shall be entitled to vote the ballot of any
political party at any primary election unless he or she has stated the name of the
party with which he or she intends to affiliate or unless he or she has declined to
state a party affiliation and the political party, by party rule duly noticed to the
Secretary of State, authorizes a person who has declined to state a party affiliation
to vote the ballot of that political party. The voter reglstrauon card shall include a
listing of all qualified political parties.

No person shall be permitted to vote the ballot of any party or for any delegatesto ,

the convention of any party other than the party designated in his or her i

registration, except as provided by Section 2152 or unless he or she has declined

to state a party affiliation and the party, by party rule duly noticed to the Secretary ' 1
|
{

of State, authorizes a person who has declined to state a party affiliation to vote
the party ballot or for delegates to the party convention.

Elections Code section 13102, as amended by Statutes 2000, chapter 898 follows, wi_th 6hanges
to prior law indicated in underline and strikeout: '

(a) All voting shall be by ballot. There shall be provided, at each polling place, at

each election at which public officers are to be voted for, but one form of ballot : ,

for all candidates for public office, except that, for partisan primary elections, one ' '
- form of ballot shall be provided for each qualified political party as well as one

form of nonpartisan ballot, in accordance with subdivision (b).

(b) At partisan primary elections, each voter not registered as intending to affiliate
with any one of the political parties participating in the election shall be furnished
only a nonpartisan ballot, unless he or she requests a ballot of a political party and
that political party, by party rule duly noticed to the Secretary of State, authorizes
a person who has declined to state a party affiliation to vote the ballot of that
political party. The nonpartisan ballot shall contain only the names of all
candidates for nonpartisan offices and measures to be voted for at the primary
election. Each voter registered as intending to affiliate with a political party
participating in the election shall be furnished only a ballot of the political party
with which he or she is registered and the nonpartisan ballot, both of which shall -
be printed together as one ballot in the form prescribed by Section 13207.

-(¢) A political party may adopt a party rule in accordance with subdivision (b) that
authorizes a person who has declined to state a party affiliation to vote the ballot
of that political party at the next ensuing partisan primary election. The political

‘party shall notify the party chairman immediately upon adoption of that party

26 Elections Code section 13102 has been subsequently amended, but those statutes were not
included in this test claim, and none of the amendments affect the outcome to this test claim.
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rule. The party chairman shall provide written notice of the adoption of that rule
to the Secretary of State not later than the 60th day prior to the partisan primary
election at which the vote is authonzed

Although new, Elections Code section 13102, subdivision (c¢), does not mandate a new program
or higher level of service, because the requlrements are entirely vested in pohtlcal party officials
and the Secretary of State, not local agencies.

However, as to the other amendments by Statutes 2000, chapter 898, the Commission finds that
holding any form of an open primary was neither the law prior to Proposition 198, nor required
by the Court in California Democratic Party v. Jones, supra, 530 U.S. 567, when it invalidated
Proposition 198. Therefore, the Commission finds that amendments to Elections Code sections
2151, and 13102, subdivision (b), mandate a new program or higher level of service, for the
following new activities:

» Add information to the voter registration card stating that voters who declined to state a
party affiliation shall be entitled to vote a party ballot if the political party, by party rule
duly noticed to the Secretary of State, authorizes such a person to do so.

e Allow voters who declined to state a party affiliation to vote a party ballot if the political
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do
s0. '

Elections Code Sections 13203, 13230, 13301 and 1 3302:

Elections Code sections 13203, 13301 and 13302, describing the printing requirements of
partisan primary ballots, including things such as typefaces and paper, were restored to prior law,
conforming to the order of the Court invalidating Proposition 198. Using Elections Code section
13203 as an example, here is how the law was changed by Proposition 198 in 1996, indicated by
underline and strikethrough:

Across the top of the ballot shall be printed in heavy-faced gothic capital type not
smaller than 30-point, the words “OFFICIAL BALLOT.” However, if the ballot is
no wider than a single column, the words “OFFICIAL BALLOT” may be as small
as 24-point. Beneath this heading, in the case of an official partisan primary
election, shall be printed in 18-point boldfaced gothic capital type the-official
party-designation-or the words “OFFICIAL PRIMARY NONPARTISAN
BALLOT”. Beneath the heading line or lines, there shall be printed, in boldface
type as large as the width of the ballot makes possible, the number of the
congressional, Senate, and Assembly district, the name of the county in which the
ballot is to be voted, and the date of the election.

Then, after the law was voided by the Supreme Court decision issued on June 26, 2000, the

Legislature restored the law on the books exactly to the prior law, by Statutes 2000, chapter 898.
_But even before the operative date of Statutes 2000, chapter 898 — this was the-actual law in

California because of the legal principles of Cummings v. Morez (1974) 42 Cal.App.3d 66, 73:

“A statute which violates either Constitution is to that extent void and, ‘[i]n legal contemplation,

a void act is as inoperative as though it had never been passed. ...".” For legal purposes, there

was no gap in the law because the law treats Proposition 198 as though it never ex1sted meaning
- prior law is continuous in effect : S
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So here is the law as it exists today, word for word the éame as before Proposition 198:

Across the top of the ballot shall be printed in heavy-faced gothic capital type not
smaller than 30-point, the words “OFFICIAL BALLOT.” However, if the ballot is
no wider than a single column, the words “OFFICIAL BALLOT” may be as small
as 24-point. Beneath this heading, in the case of a partisan primary election, shall
be printed in 18-point boldface gothic capital type the official party designation or
the words “NONPARTISAN BALLOT” as applicable. Beneath the heading line
or lines, there shall be printed, in boldface type as large as the width of the ballot
makes possible, the number of the congressional, Senate, and Assembly district,
the name of the county in which the ballot is to be voted, and the date of the
election.

Therefore, the Commission finds that Elections Code sections 13203, 13301 and 13302, as
repealed and reenacted by Statutes 2000, chapter 898, do not mandate a new program or higher
level of service.

In addition to reenacting the language of prior law, subdivision (c) was added to Elections Code
section 13230, defining “partisan voters” as including persons who have declined to state a party
affiliation but have chosen to vote a party ballot, if allowed by the political party. The
Commission finds that this definition, in and of itself, does not require any new activities of
county elections officials. Therefore, the Commission finds that Elections Code sections 13230,
as amended by Statutes 2000, chapter 898, does not mandate a new program or h1gher level of
service. :

Issue 3: Does the test claim legislation impose “costs mandated by the state” within
the meaning of Government Code sections 17514 and 175562

Reimbursement under article X1II B, section 6 is required only if any new program or higher-
level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
The claimant estimated costs of $200 or more for the test claim allegations, which was the
statutory threshold at the time the test claim was filed. The claimant also stated that none of the
Government Code section 17556 exceptions apply. For the activities listed in the conclusion
below, the Commission agrees and finds accordingly that they impose costs mandated by the
state upon counties within the meaning of Government Code section 17514.

~_ CONCLUSION

The Commission concludes that Statutes 2000, chapter 898, as it amended Elections Code
sections 2151, 13102, subdivision (b), mandates a new program or higher level of service on
counties within the meaning of article XIII B, section 6 of the California Constitution, and
imposes costs mandated by the state pursuant to Government Code section 17514, for the
following spemﬁc new activities:

e Add 111f01mat1o11 to the voter reglstratlon card stating that voters who declined to state a
party affiliation shall be entitled to vote a party ballot if the political party, by party rule
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duly not1ced to the Secretary of State authorizes such a person to do so. (Elec Code, §
2151.)7 :

o Allow voters who declined to state a party affiliation to vote a party ballot if the political
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do
so. (Elec. Code, §§ 2151 and 13102, subd. (b).)*® .

The Commission concludes that Statutes 2000, chapter 898, as it repealed, reenacted, or
amended Elections Code sections 13203, 13230, 13301 and 13302, does not mandate a new
program or higher level of service on counties within the meamng of article XIII B, section 6 of
the California Constitution.

Regarding the two additional code sections pled by the claimant: Elections Code section 2001
was repealed in its entirety by Statutes 2000, chapter 898, and therefore did not mandate a new
program or higher level of service; and Elections Code section 13300 was not amended by
Statutes 2000, chapter 898, but by Statutes 2000, chapter 899. Statutes 2000, chapter 899 was
pled in another test claim, Fifteen Day Close of Voter Registration (01 TC-15), which will be
heald by the Commlssmn as a separate item. -

2T As amended by Statutes 2000, chapter 8—98, operative January 1, 2001,
% As amended by Statutes 2000, chapte; 898, operative January 1, 2001.
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