STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300 :
~ACRAMENTO, CA 95814

ONE: (916) 323-3562
. AX: (916) 445-0278
E-mail: csminfo@csm.ca.gov

March 14, 2007

Mr. Allan Burdick Ms. Jacqueline M. Gong
MAXIMUS County of Napa

4320 Auburn Blvd., Suite 2000 1195 Third Street, Suite 301
Sacramento, CA 95841 Napa, CA 94559

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Correction to Proposed Statement of Decision for Reconsideration of Prior Decision
Binding Arbitration, 01-TC-07 :
City of Palos Verdes Estates, County of Napa, Co- Claimants
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

Dear Mr. Burdick and Ms. Gong:

The proposed Statement of Decision for this Reconsideration of Prior Decision was corrected,
and a copy is enclosed for your review. Two technical changes were made to this document:

1) in the caption on page three, the County of Napa was added as Co-claimant; and 2) in the
second line of the second full paragraph on page four, the date referencing adoption of the
original Statement of Decision was changed to July 28, 2006. Please discard the previous
version of the proposed Statement of Decision for this item that was mailed on March 13, 2007.

Please contact Deborah Borzelleri at (916) 322-4230 if you have questions.

Sincerely,

Mt We

PAULA HIGASHI
Executive Director

Enclosures







- Hearing Date: March 29, 2007
J:/mandates/2001/tc/01-TC~07/Recotisideration/SuppPropSOD

ITEM 4

RECONSIDERATION OF PRIOR FINAL DECISION
' PROPOSED STATEMENT OF DECISION

~ Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

As Added by Statutes 2000, Chapter 906 (S.B. 402)
Binding Arbitration
01-TC-07 .

EXECUTIVE SUMMARY

The sole issue before the Conmnssmn on State Mandates (“Commlssmn”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s decision on the
reconslderatlon of the Binding Arbitration test claim from the January 25, 2007 Commlsswn

hearing.!
Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning on
page three, which accurately reflects the staff analysis and recommendation on this test claim.

! C‘alifomia Code of Regulations,title 2, section 1188.1, subdivision (a).
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BEFORETHE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

"INRE RECONSIDERATION OF PRIOR Case No.: 01- TC 07
FINAL DECISION S R BmdmgﬁArbﬂratlon -

Code of C1v11 P1ocedtue Sectlons 1281 1 1299
1299.2, 1299, 3,.1299.4, 1299.5, 1299.6, 1299.7,
1299.8, and 1299.9;-. :

PROPOSED STATEMENT OF DECISION
. PURSUANT TO GOVERNMENT CODE
' SECTION 17500 ET SEQ.; CALIFORNIA
CODE OF REGULATIONS, TITLE2,

Statutes 2000, Chapte” 90;6\ |  DIVISION 2, CHAPTER 2.5, ARTICLE 7

Filed on Octobe1 24, 2001 by ihie C1ty of -
Palos Verdes Estates Claimant; _]omed by

| "(.Proposéd fdi“,Adoption on March 29, 20'07)_
County ofNapa, _Co claunant < =

PROPOSED STATEMENT OF DECISION

The Comnnssmn on State Mandates (“Cormmssron”) heard and dec1ded the 1econ51derat10n of
this test elalm duung a regularly scheduled heaung on January . 25, 2007. Pamela Stone from
MAXIMUS. and Jydy Smith from. City of Palos Verdes Estates appeared on behalf'of claimant.
- Jacqueline M Gong from County of Napa appeared on behalf of co- clannant Donna F erebee
and Carla Castaneda appeared on behalf of the Department of Fmance

The law apphcable to-the Cormmssron s determiination of a réimbur sable state-mandated
program is article XIII B, section 6 of the California: Const1tut10n Government Code sections
17500 et seq., and related case law. :

The Commission adopted the staff analysis at the hearing by a supeunaj orlty vote of 7-0 to
change the pr101 ﬁnal decision adopted on .Iuly 28 2006 and to. part1a11y approve tlns test claim.

Summary of Flndmgs ’

This is a reconsider atlon ofa pr1or ﬁnal degision that was adopted on .Iuly 28 2006 to deny the
Binding Arbitration test claun Govermnent Code si ”tron 17559 and seet1on 1188 4 of the
Commission’s 1egulat10ns prov1de autho ty for this’ actlon A supermaj jority of ﬁve afﬁrmatwe
votes is 1equ1red to cl ( prror ﬁnal"d > '151on 7 ‘ ,

The Bmdmg AI bztratzon statutes, in the; context of nnprovmg labor 1elatlons between local
agencies and their law enforcement officers and firefighters, provide that; where an irhpasse in
negotiations has been declared, and if the employee organization so requests, the parties would
be subject to binding arbitration. The test claim statutes were effective on January 1, 2001, but
were declared unconstitutional by the California Supreme Court on April 21, 2003, as violating-
the “home rule” provisions of the California Constitution.

In the original test claim, the claimant sought reimbursement for employee compensation costs,
- The Commission’s prior decmon to deny the test claim was based on case law holding that




addltlonal costs alone for employee compensatlon and l1t1gat1on in the absence of some increase
in the actual level or quality of governmental services provided to;the public, do not constitute a
new program or higher level of service. Moreover, since strikes by law enforcement officers and
fire services personnel are prohibited by law, the Commission found that no successful argument
could be made that the test claim statutes affect law enfo1ce1nent or fneﬁghttng service to the
public. : .o

However, the test claim was modified.at: the July 28,2006 heaung to W1thd1 aw the :
reimbursement request for employee compensation and for litigating the oonstltutlonahty of the
test claim statutes Testunony was also p1ov1ded at the hearing; that, even if strikes by pubhc
safety pe1sonnel ate illegal, strikes’ dostill occur in the less obvidis form of “blue- flu™or via. -
other methods. Thus the Cominission reconsidered the claim in light of the modification and
analyzed the act1V1t1es expressly requu ed by the test claim statutes.

" The Comm1ss1ons on recongideration, finds that the Statement of Decision adopted on

July 28, 2006, was contrary to law. The Commission further finds that the test claim statutes
1nandate certain activities, constitute a “program” as well as a “new program or higher level of
- setvice,” and also impose “costs mandated by the state” within the 1nea111ng of article XIII B,
section 6 of the California Constitution and Government Code sectiori 17514.. Because the test
claim statutes were declared unconstitutional ont April 21, 2003, howéver, tlie reimbiirsement
period is limited to January 1,200L tluough Apul 20 2003. ' S

On January 23, 2007, the County of Napa Jomed as _co clalmant on th15 test claun pursuant to .
California Code of Regulatmns Hitle 2, seotlon 1 183'"" Béivision (h), and )
signed undetpéiialty of 1 perjury outluung{ ]

County. declated that; after the passag of e gut clann statutes and duung the rennbursement
period of Tanuary-1, 2001 through Apnl"fZO 2003 e County d1d enga : 'in binding mterest
arbitration with the Napa County Deputy Sheriffs’ Assotiationito the final award of a'decision by

- the arbitration panel The County asserts-that the costs to engage in, thls [process exceeded $10 000‘.

BACKGROUND

Jur zsdzctzon on Reconszde/ videration

Government. Code sect1on 17559, subd1v1s1on (a), glants the Conumssmn, within statutory
timeframes, discretion to reconsider a prior final decision. That section states the followmg

The com1n1ss1on may - o1de1 a 1eco11S1de1 at1on of all or part of a test claun or

power to 01dera )

1 ilatlon or amend a test clann dec1s1on shall expire 30 days after the

 statement of decision is delivéred or mailed to the claimant. If additiorie tune is
needed to evaluate a petition for 1econs1de1at10n filed prior to'thé exp1rat1on of the
30-day period, the commission may gtaiita: stay of that éxpiration forno more
than 30 days, solely forthe purposeof considering the petition. ‘If fio ‘action'is-
taken on a petition within the time allowed for ordermg 1econs1de1 at1on, the
pet1t1on shall be deemed demed ' s : = SR

S




By regulation, the Commission has:provided that any interested party, affected state agency:or
Commission member may file a petition with the Commission requestmg that the Comm1ss10n
reconsider and change. a prior final decision to coryect an error.of law.® - S S

Before the Commission considers the 1equest for 1econmderat10n, Commlsswn staff is 1eq1ured o
prepare. a writtein ana1y51s ‘and'récommend whether the request for recons1derat1on should be . c
granted.® A siperitiajofity of five affiimative Votes is  réquired fo grat the teqiest for -
reconsideration and schedule the 1natter for a hearing on the merits.*

If the Commission grants the request for 1eoons1derat1on ‘a second heanng must be- conducted 16
~ determine if the | priot fifial declslon is cortr ary to law and 10’ correct ar errot of law,” Pnor to that '
hearing, Commissién staff piepares and issues for public comthent a draft staff ana1y31s “Any
comments are 1ncorp01_atgd into: afinal staff analysis and presented to the- Com_rnlsswn before the
schedulecgl meetmg A supermajority of five affirmative votes is required to change a prior final
decision. . T T A s K

Bmdzmz Arbitr atzon Te.s't Clain'd' '

In the context of labm 1e1at10ns between local pubhc agenc1es and their law enforcement ofﬁcers
and firefighters, the test elann statutes pi ov1de that, where an impasse in negotiations:has been -
declared, and if the employee or gamzat1on s0 requests, the parties would be subject to binding
arbitr ation,

e

S1nce 1968, local pubhc agency 1abo1 1e1atlons have been govemed by the Meye1s-M1l1as-Blown
Act’ The act requires 1oca1 agencies o gr ant employees the right to self-organization, to. form,
join or assist labor orgamzatlons and to.present grievances.and recornmendations regarding -
wages, salaries, hours, and Workmg condrtrons to.the goveming. ‘body. The California Supreme
Court has recognized that it is not unlawful for public employees to strike unless it has been
determined that the work stoppage poses an imminent threat to public-health or -safety,'?.
‘Employees of fire departments and fire services, however, are specifically denied the nght to
strike or to recognize a plcket line of a labor organization while in the course of the performance
of their official dutles Addxtlonally, the I‘ourth Dlst11ct Court of Appeal has held that pohce
w01k stoppages are per’ 5€ illegal; 2 '

SR e T e 7 . i

2 California Code of Regulatlons t1t1e 2 sect1on 1188: 4 subd1v1s1on (b)

3 California Code of Regulatlons, t1tle 2 s' nzl 188. 4 subdwwron -

4 Ibid , L AR A BT

s Cahforma Code of Regulatlons t1tle 2, sectlon 1188.4, subd1v1s1on (g) “ L
6 Cahforma Code of Regulatlons t1tle 2 seotton 1188 4, subdwrsron (g)(l)(B) L '
7 California Code of Regulat1011s,t1t1e 2, section 1188.4, subd1v1s1on-(g)(1)(C).

8 California Code of Regulations, title 2, section 1188.4, subdivision (g)(2).
® Government Code sections 3500 et seq.; Statutes 1968, chapter 1390,
19 County Sanitation Dist. No. 2 v. Los Angeles County Employees’ Ass'n (1985) 38 Cal. 3d 564

i Labor Code section 1962. v
12 City of Santa Ana v. Santa Ana Polzce Benevolent Assoczatzon (1989) 207 Cal. App 3d 1568

ot




Under the: Meye1s-M1has-Brovm Act, the local employer establishies rules and regulatlons

- regarding employer- employee relations, in‘consultatioh with- employee orgamzatlons 3 The'

local agency employe1 is obhgated to meet afid confer in good-faith with representatwes of
employee bargaining units on matters. within the scope of répresentation.' If agreement 18 _
reached between the employer and the employee representatives, that agr eement is ‘memorialized
ina memorandum of unde1stand1ng Whroh becomes bmdmg once the local govermng body

adopts 1t ' o e ; - (L

The test claim, statutes added T1t1e 9 5 to the Code of Ciyil Procedure provrdmg new.
procedures that could be 1nvol<ed by the employee organization inthe event an impasse in ..
_negotiations has been declared Sectlon 1299 states the followmg leg1slat1ve intent:

The Legislatire hereby finds ard-declares that strikes taken by firefighters
and law enforcement: officers against public employets are a mattet of '
statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages and benefits, and are
not in the public interest. The Legislature futther finds and decla1 es that tle
disputs- résolution procedures cotitained in this title provrde the’ app1 opriate -

- method for 1esolv1ng public sector labor dispiites that could otherwrse lead to
stiikes by fin eﬁghtels or law enforcenientofficers, = '+ .

It is the intent of the Legislature-to protect the health and welfare of the

- public by providitig i impasse rémedies necessary to afford pubhc employers '
the opportunity to safely ‘alleviate the effests 6flabor strife that would -
otherwise lead to'strikes by firefighters and law ehiforcémerit officers. Ttis *
furthier the'intent of the Legislatirs that; iti ‘order to effectuate its' predomma.nt o
purpose; this title be ‘construed to'apply broadly to-all public employers, .
mcluchng, bt not limited to; charter crtres, countles and c1t1es and countres in
this: state ' ' s :

It is not the mtent of the Leglslattue to alter the scope ofissues su,bJect to
collective bargaining between public employets and employee orgamzatlons
representing firefighters or law enforcement officers.

The provisions of this title are intended by the Legislature to govern the
resolution of impasses reaohed in collectlve bargarmng between public
employers and employee orgamzatlons representing: ﬁleﬁghte1s and law
enforcement officers over economic issues that remain in dispute oyer their
respective interests..

The statutes provide that if an 1mpasse is declared after the part1es exhaust the1r mutual efforts t_o_r L
reach agreement over matters within the scopé of the fiegotiation, and’ the patties are unablé'fo
agree to the appointment:of a mediator, or if a mediator agreed to by the parties has been unable _

1 Government Code sectioh 3‘(5Q.7k.' o

14 Gove_rrmtent_Code?segtion 3505.

13 Government Code section 3505.1.

16 Statutes 2000, ohapter»906,(Sen. Bill No. 402).”




to effect settlement ofa dlspute between the parties, the. employee organization can, by wrltten
. notification to the employer, request that their d1ffe1ences be submitted to.an arbitration panel, "’
Within three days after receipt of written notlﬁcatlon each party is requlred to demgnate one.
membet of the panel and those two members, w1t1nn five days thereafter, are requlred to -

" desigiiate & additional ithpartial person with éxpetien o1'and management dlspute
resolution t0 dct a8 chan'pelson of the a1b1trat10n panel"18 S

- The arbitration panel is requlred to meet w1th the partles w1t1un ten days afte1 its estabhslnnent
- or after any ‘additional penods of time mutually’agreed’ upori.**The panel is authorlzed to meet
with the perties, make inquities and investigafions; Hold heannogs and take atly ‘othef action,
including further mediation, that the paneél deems apptopriate.”’ The arbitration panel may, for -
purposes.of its- hearings, investigations.or inquiries, subpoena withesses; administer oaths, talce
the testimony:of any-person, and issue subpoenas duces tecumto reguu'e the productlon and
examination of any employer’s or-employee or gamzatlon s records. R ~

Five days pr101 to the & mmencement of the arb1trat10n panel’s heaungs, each of the partles is’

. required {0 submit a Tast best offer of settlement on the dtsputed issues.’ 2 The panel’ decides the

disputed issues séparitely, ot if mutually agleed by selectinig the last best offér package that - |
most nearly complies with specified: factors®® The-panel then delivers a copy of its‘decision to
the parties, but the decision may not be publicly disclosed for five: days.?* The decision is not
binding during that period, and the parties may meet privately to resolve their differences and, by
mutual agreement, modify the panel’s decision®® At the end of the five-day period, the decision
as it may be modified by the parties is publicly disclosed and binding on the parties,*

The provisions are not applicable to any employer that is a city, county, or city and county,
governed by a charter that was amended prior to January 1, 2001, fo incorporate a binding
arbitration provision. The provisions also state that, unless otherwise agreed to by the parties,

17 Code of Civil Procedure section 1299.4, subdivision ().
'® Gode of Civil Procedure section 1299.4, subdivision (b)),
1% Code of Civil Procedure section 1299.5, subdivision ia).
2 Ibid. ; .

21 Code of C1v11 Procedme section 1299, 5 subd1v1s1on (b),u
22 Code of Civil Procedure section 1299.6, subdivision.(a): -
B Ibid, -

% Code of Civil Procedire sectlon 1299 7 subd1v1s1on (a).
% Ibid,

26 Code of Civil Plocedure sect1on 1299 7, subd1v1smn (b)

27 Code of Civil Proceture séction 1299.9, subdivision (a); this p10v1s1on whs modlﬁed by {
Statutes 2003, chapter 877, to change the date of Hhig'amendéd chattertd Jatuaty 1, 2004, but
" since that amendment was not pled in the test claim, the Commission makes no ﬁndmg with -
regard to it. .



the.costs of the arbitration proceeding and the’ expenses of the arbitration’ panel except those of
the employer representatlve shall be bome by_ the e1nployee orgamzatwn

~ Preexisting general a1b1t1at1on ‘rov151ons are; apphcable to, a1b1trat10n that is t11ggered by the test
claim statutes, unless othelwrse prov1ded in the test. clalrn statutes Among other things, these
general arbitration provisions set forth procedures for the. conduct of hearings stch as notice of »
hearings, wrtness 11sts, ad1n1ss1ble evrdence subpoenas, and depos1t10ns 30 :

Whe'ﬁ:aj party r"e‘fus'e___srt__o i ate a controversy as requested under Code of C1v11 Procedure _
section 1299. 4 sub _,v1S1on ' ), that party 1nay be sub)ect to a court o1der to engage in a1b1tratron
_ pursuarit to sectlon 1281 , 3 e . .

The test claim statutes in their entn ety were: deolared meonstttunonal by the. Cahforma Su reme
Court on April: 21,2003, as.violating portions of artiele XI of the California-Constitution.** The
basis for the decision is that the statutes: 1) depr1ve the county of its- authority to provide for the"
contpensatlon of its employees as guaranteed in article X1, section 1, subdivision (b); and.

2) deleg ite 1o a pr1vate body the power to 111te1fe1e with local agency ﬁnanc1a1 affans andto .
perform a mumclpal functmn as pr oh1b1ted in artlcle X1, sectlon 11, subd1v1s1on (a) 2,34

' Accmdmgly, the analysis add1esses only the pe11od du11ng which the test claim statittes wete
plesumed to be const1tut1ona1 J anuary 1, 200], tln ough April 20 2003 .

28 Code of Civil Procedure section 1299.9, subd1v1s1on (b).
% Code of Civil Procedure section 1299.8. o
3% Code of Civil Procedure sections 1280 et Seq

*! Code of Civil Procedure section 1281.1.

2 County of Riverside v. Superior Court of szer side County (2003) 30 Cal 4th 278 (County, of
Riverside).

¥ County of Riverside (2003) 30 Cal.4" 278, 282. ¢ *

3* Section 1299, 7, subd1v1s1on (c), of the Code of Civil Procedure was subsequently amended to _
cure the constitutionality issue (Stats. 2003, ch, 877), by addinga p ov1s1on allowmg the local -,
public agency employer to-rej ect the dec151on of the arbitration panel: -

The ernployer may by unanimous vote of all the rnernbe1s of the governmg
body 1eject the decision of the arbitiation panel, except as specifically "
provided to the contrary in g city, county, or c1ty and county charter with
respect to the Tgj! ect1on of,an arbitration award.> . S

However, that statute was Tiot pled in the test claim afid the Comrmssmn malies 1o ﬁndmg w1th
regard to 1t °




The Commz.s'.s'wn S Przor Deczszon

The Comm1ss1on denied this test claim, for the act1v1t1es 1elated to local govetfirient part1clpat10n
~ in binding arbitration,  pursuant to Code<of Civil Procedure sections 1281.1; and 1299 thr ough
1299.9. The Cormmssmn concluded the, followmg .

[T]he Commission fihds that the:test claim legislation does not const1tute a new pro gw.m or
higherlevel of service:" The test claim legislation requires the local agency fo engage'in a
bmdmg arbitration process that may result in increased costs- assoc1ated with employee

' compensatmn ot benefits. The cases have- consistently held that add1 jonal costs alone, in
absence of some-iiicrease in t1is Actual level or quahty of govemmental services provzded to
the publzc, do'not constitute an “enhanced service to.the publlc and therefore do not

. imposé a new' pro gram or higher level of service:'on local" \governments. within the rneamng
of article XIII B; sedtion 6 of the California Constitutiofi, -Since strikes by law enforcement
officérs and ﬁre sefvices persofine] aré prchibited. by law, 1no suocessful argument cart ‘be
made that the test claim 1eg1slatton affects law enforcement ot ﬁreﬂghtmg serv1ce to the _
public. - ST

The claimant had injtially requested reimbursement for:" 1) costs to litigate the const1tut1ona11ty of .
the'test claim statutes; 2) increased costs for salaries and benefits.that could result from the binding
- arbitration award; 3) increased costs fot compensation package “enhancements?” thatcould be-
offered by the local agency as a result of vulnerabilities in 1ts bar gauung pos1t1on, and 4) other
costs related {6 binding arbitration activities,

 Atthe héafing, however, 'fhie claimant w1thd1ew its re?uest for reimbursement for l1t1gat;on, _

. compensation and.compensation enhancement costs. Testnnony was aIso prov1ded at the hearing
that'regardless of the legality of sirikes by pubhc safety persbnn 1 stril es do still ot cur 1n the less
obvious form of “blue flu” or in other ways The clannant also p1esented e>d11b1t; f
consisting of test. clauns and parameters and gu1del1nes related to, eolleotlve bargauung that Were
previously heard by the Comrmssmn o

Removing the costs for lltlgatmg the const1tut1onahty of the test olaun leglslatlon and employee
compensation s1gn1ﬁcant1y modified the test claim, causing the need for a réevaluation of activities
that are 1equ1red by the test claim statute (e.g., des1gnat1ng an, arb1trat10n panel me1nbe1 and
part1c1pat1ng in heanngs) in light of the relevant case law.: - -

The request for recons1de1 at1o11 alleged the followmg erro1 of law

i ement of d_ ,.131011 rel ed upon cases. supportlng the concept that no lngher '
level of service to the pubhc is provided when there are iricreased costs for
compensation or benefits alone. For example, City of Richmond.y. Commission. on -

_ State Man tes (1998) 64 Cal.App. 4™ 1190, cited in the statement of decision, held

eased employee beneﬁts may. gene1ate a; hlgher quahty oflocal .
safety ofﬁcers the test clairn legislatmn did not constitute a new program or. hlgher

- level of service; the court stated that “[a] higher cost-to the local government for-
compensatmg 1ts employees is notithe same as a hlgher cost of providing services to

the public.” However, City of Richmond was based:on test: claim leglslatlon that

- Exlublt D Reporter’s Transcrlpt of Ptooeedmgs, July 28, 2006 pages 104 106
. 36 Exhibit D, Reporter’s Transcript of Proceedings, July 28, 2006, pages 98-99.




increased the cost for death benefits for local safety members ‘but did not result in
- actual mandated activities. :

' The statement of decision also 1e11ed upon San Dzego Uny“ ed School Dist, v.
Commission on State Mandates (2004) 33 Cal.4™ 859, which summarized and
reaffirmed several pr evious cases to illustrate what constitutes a “new program or -

- 1nghe1 level of service.” However, none of the older cases cited [—i.e., County of
Lés Angeles v. State of California (1987).43 Cal.3d 46, City of - Anahezm v. State of
California (1987) 189 Cal.App.3d.1478, City of Sacramento v, State of C'alzforma Ce
(1990) 50 Cal.3d 51, and City of Richmond v. Commzsszon On State Mandates, et -
al, (1998) 64 Cal. App. 4%°1190, —-] denied 1e1mbulsernent for actual activities -
_unposed on the local agencies. In addition, San Diego Unifi ed School Dist. did not
address the issue of “new program or higher level of service” in the context of

' 'aotual aet1v1t1es mandated by test claim legislation which iner eased the costs of
employee compensatlon or beneﬁts 37 :

Clalmant’s Position

The claimant contends that the test claim statutes constitute a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the Cahforma Constitution and
' Government Code section 17514,

Claimant asserts that costs for the followmg act1v1t1es will be 1ncu1'1ed and are 1e1mbursab1e

1. Costs for training agency management couuisel, staff and membe1s of governing bodies
regardlng SB 402 4s well as the intiicacies thereof

2. Costs incident to 1estructu11ng bargammg units that mclude employees that are covered
by SB 402 and those wlnoh aré not covered by SB 402.

3. Increased staff time in plepaung for negotlatlons in order to collect and compﬂe
cornparability dafa specified in Code of Civil Procedme séction 12094,

4. Increased time of agency negotiators, including staff, consultants, and attorneys, in
handling two track negotiations: those economic-issues which are subject to SB 402
atbitration and those issues which-are not subject to-arbitration.

5. ‘Time to prepare for and consult with the governing board regarding the last best and final
offer to be submitted to the arbitration panel: ' o ,

- 6. Time to prepare for and participate in any mediation process.

7. Consulting time of negotiators, staff and counsel in selecting the agency panel member

8. Time of the agency negotlat01s staff and counsel in vettmg and selectmg a heutral
arbitrator;-

9. Time of'the agency negot1ators staff and counsel in briefing the agency panel member.

10. Time of the agency mnegotiators; staff and counsel in preparing for the arbitration hearmg

'11. Time of the agency negotiators, staff afid counsel in vettlng, selectmg and preparmg
expert witnesses; ' :

12, Time of thé agency panel member and attorney in pre- arbltratlon meetmgs of the panel.

13. Staff and attotney time involved in discovery pu1suant to Code of C1v1l Procedu1e
sections 1281.1, 1281.2 and 1299.8.

14, Staff, attorney, witness and agency panel member time for the hearings.

37_Exhibft B, Request for Reconsideration, page 3. e
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15. Attorney time in prepaung the closing brief: E
16. Agency panel member.tiime in consulting in closed sessions w1th the panel.
17. Time of the attorney, negotiators, and staff consultmg with the ageney panel member
prior to the issuance of the award. ,
18. Tine of the attorney, negotlators staff agency panel member and go
' consultmg regaldrng the award and giving | directions to agen_ o
* 19, Time of the agéncy negot1ators to negotrate wrth the umon 3 negot1at1ng representatlves
" based on the'award. - _
20. Costs of inevitable litigation regarding the interpretation of critical prov1srons of the law
which are.ambigiious, including the fact that the act covers:“‘all other forms of .7
remuneration;” and covers employees perfonnmg “any related dutles” to ﬁreﬁghtmg and
investigating. . & : o

'Claimant argued; in its Apnl '13, 2006 coinments on the first draft staff" analysrs thiat “[a]s of

J anuary 1,-2001, local governmérit official§ hiad no alterhative other than o enforce the
provisions ofithis statute-until it was declaréd uficoristitutional, otherwise théy-would be subject
to a writ of mandate to compel binding dtbitration,”. Claitnanf further states that “[i]ni fact, it was
because the: ‘Couity of Riverside refused to' engage in binding:arbitratiof that the writ of mandate
action was cominenced against it, resulting in thé decision of thie Stipreme Couirt which:made this
test claim statute invalid as beirig’ unconstltutlonal ? Claimant beheves the cases crted by '
Commrssmn staff in the analys1s are notion pomt

i }_g hoard

~ plethora of committee heanngs and analySes performed” and “if there is any fisk for a statute
being declared iiniconstitutional;iit shbuld be botne by the State, which has the resources for & full
and: complete analysis of pending legislatidn piior fo:enactinent:?” ‘Claimant concludes that
“[l]ocal aithoritiés-have nosaltefnative that to assume that legislation is valid diitil-such’ trme asit
is declared uficotistitiitional by the courts:of the ‘State of California.” Theréforé, claimant. ’
contends, the Commission should find that Binding Atbitration was a reimbutsable; mandated -
program from its effective date until it was declared unconstitutional.

Claimant also provided testunony that rega1 dless of the legahty of strikes by pubhc safety
personnel, strlkes do st111 occur by these pelsonnel in the less obv1ous form’ of “blue’ ﬂu orvia'
other methods.” "

Co-Clalmant’s Posmon

The County of Napa Jomed as co-claimant on January 23, 2007, allegmg costs exoeedmg

$10,000 to engage in binding arbitration with thé Napa County Depuity Sheriffs’ Association. -
- The County appeated &t the January 25, 2007, hearmg and prov1ded testnnony agreelng w1th the S
" final and supplemental staff: analyses . o

Department of Flnanee subrmtted oornrnents on the test clarm concludmg that the admunstratlve '

and compensafion costs claimed in-the test:claim arenot: reimbursable costs pursuagt to article . v

X1 B, section 6 of the. California: Const1tut1on, based -on various court decisions and the
provisions of the test claim statutes.- Spec1f1ca11y, the Department asserted that

s
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1) the test claim statutes do not create a new prograt or’ hlgher level of service in an
ex1st1ng program and the costs: alleged do’ not stem from the performance of a
. requirement tittigue to local government; | ~

2) alleged hlgher costs for compensatmg the claunant’s e1nployees are not 1e1mbursable

furthermore allowmg re1mburseme11t for any such costs could “u.ndenmne an o
employer s mcent1ve to collect1vely bargzun in good faith;”

-3) alleged-cost for increased compensation is:not umque toocal government even
though claimantimay drgue that comipensation of firefighters and Jaw enforcement
officers is uriique to local-government, the “focus must be on the' ha1dly umque :
function of compensatmg employees in general;” and REE

4) Code of:Civil Prooedure section. 1299.9, subdivision (b), provides that:costsiof the -
arbitration proceeding and: expenses of the arbitration panel, except those of the
- employer tepresentative, areto be.borne by the employee organization; in the test -
claim statutes, the. Legislature specifically found that.the duties of the local agency-
employer.representatives are substantially similar to the dut1es required under the-

_ current.collective bargaining procedures and therefore the costs.incurred.in -
petforming those: duties aré not 1e1mbursable state mandated costs; and thus;during
the course of arbitration proceedings, “there-aremot any net costs that the employe1s
would have to incur that would not have been incurred in good faith bargalmng o,

' that ar Tiot ‘overed by the. employee organlzatwﬁs ”

The Department p1 ovided additional comments onvthe draft staff analys1s for 1econs1de1 atlon of the
prior decision, concurring:in Commission: staff’s findings recommending the test claim be-denied.
However, at'the January 25, 2007, héaring, after the County:of Napa- alleged actual-costs for
engaging in. bmdmg arbitratiori, the Department prov1ded testunony agreelng W1th the ﬁnal and
supplemental., staff analyses o e o e _ R

..........

COMMISSION FINDIN GS

The courts have found that artlcle XIII B sect1on 6 of the Cal1forma Const1tut10n 1eco 111zes
the state constitutional restrictions on the powers of local government to tax and spend 3 “Its
purpose is to preclude the state from shlftmg financial responsibility for carrying out ‘
governmental functions to local agencnes which are “ill equ1pped’ to assume 1ncreased financial -

B »‘;‘, N

3% Article XIII B sectlon 6 subd1v1s1on (a), (as arnended by Propos1t10n 1A in November 2004)
provides: -“Whenever the Legislature or-any state agency mandates amew: program-or h1gher
level of service on any local government, the State shall provide a subvetition of funds to
reimburse that local government for the costs of the program or increast
that the Legislature may, but need not, provide a subvention of fund:
(1) Leglslatwe ‘mandates requested by the local- agency affected: (2) Liegislation: deﬁmng anew"
crime or changingian existing definition of a érime; (3) Legislative mandates enacted ; ptiorto”
January 1, 1975, ot executive orders or regulat1011s 1mt1ally 1mple1ne11t1ng 1eg1slat1on enaoted
prior to January 1, 1975: 5+ - cimoo o - s

» Department of Finance v. Commzsszon on State Mandates (Kern Hzgh School Dzst) (2003) 30
Cal 4th 727, 735.
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1esponsrb111t1es because of the taxing and spendmg limitations that articles 2CIII A and XIII B
impose.” A test claim statute or executive order may impose a reunbursable state-mandated
program if it'orders’or cofhmahds a local agency of school d1str1ct to’ engage in‘an act1v1ty or
task.* In addition, the required aotlvﬂy or task must be new, constituting a “new p1og1 am,” and
it must create a “hlgher levelof service” over the previously- 1equ11ed lgvel. of service. o

The courts have defined a “program subject to article XIII B, section 6, of the Cal1fo1ma
Constitution, as one that carries.out the govemmental function, of providing public services, or a
law that i imiposes unique requuements on local.agencies or school districts to implement a state
policy, but does not apply gene 'ally to all residents and entities in the state 3 To determine if the
program is:neéw 6t iffipo igher level of service; the test clairi leglslatron must be compared
with the legal requiremeits i ‘effect umned1ately before the enactment ‘of the fest claim .
legislation.** A “higher level of service® occurs when there is “an increase in the actual levélor
quality of govermnental services. provlded L o 2 RTINS

Finally, t&e newly required aot1v1ty or increased level of service must | unpose costs mandated by
thestate L Lo , o

The Conumssron is vested with excluswe atithor ity 10 adjudlcate dlsputes over the: ex1stence of
state-mandated § programs w1th1n the | meaning ‘ofarticle XIII B, sec‘uon 6. T In makmg ifs - '

decisions, the: Comimission must “strictly constiue article XIILB,  ection 6 and not apply it a asan -
- “equitable: ﬁemedy to’ cure the pe1ce1ved unfalmess resulting oinpohtlcal declsrons on fundlng
priorities.” : ' :

.

40 C’oumj} of San Dzego ;jﬁttate of, Caly’or nia, (1997) 15{Ca1:4th 68 81

' Long Beach Unzf ed School Dist, v. State of Calzfornza (1990) 225 Cal App 3d 155 174

“2 San' Diego Unifi ed School Dist. v. Commission on State Mandates (2004) 33 Cal 4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Untﬁed School Dzsh zct V. Honzg (1988) ’
44 Cal. 3d 830, 835-836: (Lucza Mar) ‘ ¥

“ Sum Dzego Uniﬁea’ School Dzst supra, 33 Cal 4th 859 877 Lucza Mar supr a, 44 Cal 3d 830
835. . o ; e G

* San Dzego Unzﬁed School Dzst supla 33 Cal 4th 859 877

46 County of Fresno v. State of Calzfm nza (1991) 53 Cal.3d 482 487 County of Sonoma V.. ) H
Cormission on State Mandates (2000) 84 Cal App 4th 1265 1284 (County of Sonoma)
C-‘rovernment Code sectrons 17 514 and 17556 '

T Kinlaw v. State of Calzfo: nia (1991) 54 Cal 3d 326 331 334 Govermnent Code sect1ons
17551, 17552, - T A

% County of Sonoma, supra, 84:Cal. App 4th 1264, 1280 cltmg Czty of San Jose . State of B
Calzfornza (1996) 45 Cal. App.4th 1802, 1817, . o
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This 1econs1deratlon poses the followmg 1ssues

o Is the ﬁnal declsmn on the andmg Arbm atzon test clalm adopted on July 28 2006 .
contrary to, law? . U gesd e

o Are the"test claun statutes subJect to’ artlcle X111 B sectlon 6 of the Cahfornla
Conshtutlon? o T R IR i

ST

v . Do'the test claxm statutes constltute a “hew pro gram or Ingher leVel ot‘ serv1ce” w1thm the '
ST meamng of article; XIII B_ seotlon 6 of the Cal1f01u1a Constltutmn‘? i

o'.'f_-_;.;Do the test clalm statutes | 1n1pose “costs mandated by the, state” w1thln the meamng of _
- article X1II B, section 6 of the Cahforma Const1tut1on and Government Code Lo oo
section 17514‘? . . S

Issue 1: Is the prior final declswn on the Binding Arbitration test clalm, adopted on
L July 28,.2006, contrary to law? e - :

The Bmdmg Arbitration test claim was denied based on the ﬁndmg that it did not 11npose 2 “new
program or higher level of service™on local ageneies within the meaning.of article XIII B,- . , .
seetlon 6 of the California Const1tut1on ‘The test c1a1n1 statutes were found to.constitute a -

“program,” sine ey 11npose unique 1eq1urements on local agencies. that do. not. apply. gene1 ally
to all 1e51dents and entities in the state, However, since strikes by pubhc safety personnel,: arg;-
1llegal and no other service to the pubhc could be 1de11t1ﬁed the test claim statutes were fiot...
found to constitute an enhanced service to the public.

Because the claimant requested reimbursement for employee compensatlon costs in the original
test claim, the analysis relied upon case law applicable to that situation, i.e., where )
reimbursement was sought for employee compensatlon or other beneﬁt-related costs alone and
no actual activities had been claimed, However; since the test claim was rodified at the hearmg
to w1thd1 aw:the Tequest for relnlbursement for employee oompensat1on costs, the costs and:*

The prior final decxsmn rehed upon cases supportmg the ooncept that no hlgher level of service -
to the public is p1ov1ded when there are increased costs for compensauon or benefits qlane Fo1
example, City of Richmondv. Commission on Staté Mdnda 998; y
in the Stateihent of Decision, held that ever though incitased employee beneﬁts may, gene1 ate a
higher quality of local safety officers, the test claim statutes did not constitiite a new program of
higher'level of service;the court stated that “[a] higher&ost tothe'local governirent for
compensating its employees is not the same as a higher cost of providing services to the pubhc »
However, City of Richmond was based on test claim statutes that increased the cost for death
 benefits for local safety membe1s but d1d not result 1u actual mandated act1v1t1es '

The prior final d isi ie pon San Dzego Umf ed School Dzst "Commz.s'szon on, State .
‘Mandates (2004) 33 Cal 4t 859 Wthh sSummarized and 1eafﬁ11ned seve1a1, previous cases to
illustrate what constitutes & “new pr ogram or 1ughe1 fevel of service.” However, none of the :
older cases cited —— i.8., County of Los dngeles v.'State 6f California (1987) 43 Cal.3d 46, ‘City of
Anaheim v. State of Calzfoz nic (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of
California (1990) 50 Cal.3d 51, and City of Richmond v, Commission On State Mandates, et al
(1998) 64 Cal.App. 4% 1190, — denied reimbursement for actual activities. imposed on the ]pcal
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agencies. In addition, San Diego Unified School Dist. did not address the issue of “new program
or higher level of service™ in the context of actual activities mandated by test claim statutes .
which increased the costs of employee compensation or benefits.

Although there is no case law directly on point for the situation where the test-claim statutes
impose activities that are unique to local government but do not clearly provide a service to the.
public, prior test claims have allowed reimbursenient in such circumstances. Furthermore, since
testimony was provided at the hea.1u1g that strikes by public. safety personnel do occur, albeit in
the less obvious form of “blue flu” or by other means, the legislative purpose for the test claim
statutes must be reevaluated in the analysis to determine whether the provisions 1esu1t in an
increase in the level or quality of governmental services prov1ded

The Commission finds that the prior final decision for this test claun is contrary to law, and the
Statement of Decision should bé replaced to reflect the followmg new analy31s and the resulting -
ﬁndmgs : :

Issue 2:- Are the test cla;m statutes sub]ect to artlcle XIII'B, section 6 of the California -
Constltutlon? :

Do the Test Claim Starutes Mandate Anv Actzvztzes?

In ordel for a test claim statute or regulation to impose a reimbursable state—mandated program
under article XIII B, section 6, the language must mandate an actlvrcy or task upon, local
governmental agencies. If the 1anguage does not mandate or require local agencies to perfoun a
task, then article XIII B, sectlon 6 is not triggered. ®

As amended at the hearing on th.ls test claim,. clannant is seelung 161mbursement for the
followmg activities: 1) costs for training on the test claim statute; 2) costs:for restructuring
bargaining units; 3) discovery activities pursuant to .Cade of Civil Procedure sections 1281.1,
1281.2 and 1299.8; 4) selecting the agency: panel member and neutral arbitrator, and briefings;
5) prepar mg for and consulting with, govetning board regarding the last best and final offer;

6) preparing for and participating in negotiations, mediation and arbitration hearmgs and

7) costs of litigating interpretation of the test claim statutes. :

Training Costs

The Commission finds that txalmng agency 1nanagement counsel staff and members of
governing bodies regarding binding arbitration is not equired by the plain language of the test
claim statutes; Therefore, these costs are not state-mandated or subJ ectto art1cle XIII B,
section 6. : :

Costs for Restructuring Bargaining Units

The- Commissio"n ﬁﬁd's th'a’tt the plélill language of. the test claim statutes does not’ recju’il e

not state-mandated or subject to arhcle XIII B, sectlon 6.

Discovery Actzvztze.s' Pw suant fo Code J Czwl Procedw e Sectzons 1281.1, 1281.2 and 1299.8

“When one party refuses to engage in arbitration, section 1281.2 establishes grounds for 2 court to
determlne whether thereis a legal requirement to engage in arbmatlon, and to compel arbltratwn _

City of Merced v. State ofCaZiform‘a (,1984)' 153 Ca1-.App.3d 771, 783 (City. ofMercea’).
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if necessary. Sections 1281.1 and 1299 8 make these provisions apphcable to blndlng arbltratmn "
proceedings’set forth undér the tést clairh statutes, The Cotnm1ssmn ﬁnds that actlvltles rel ted .
to discovery, pursuant to these sections, até not required, . ‘ :

Under the test claim statutes, arbitratioi is ‘cortipelled when ah impasse has been declared} id th
employée orgamzatmn initiates arbiti at1on The onily’ party that would refuse to engage in"
binding arbitration urider this scénaiio is the local public agency e1nployer and such a decision
- to refuse t6' engage in arbitration is dlscretlonary Any discovery activities claimed by these
provisioiis would be triggeréd by that dlscretlonary decxsmn, and thus-are not state-mandated or
subject to afticle' XIII'B, sectioii-6. : - o

Selecting Azencv Panel Membel and Neut7 ol Arbm ator | _
Code of C1v11 Procedule sectlon 1299 4, subd1v1s1on (), states that:

Within three days after recelpt of the written notification [trigger 1ng
binding arbitration],. each party shall designate a person to serve as its
" member of an arbitration panel, Within five days thereafter, or w1th1n
additional periods to which they mutually agree, the two members of the
arbitration panel appomted by the parties shall'desigiiste afi ithpattial’ -
person with experience in labor and. management dispute resolution to. act' )
as chan'pelson of the arbitration panel, -

Subdivision (¢) further states: * *

In the event that the parties are unable or unw111mg to aglee upon a thn‘d
person to'seive'as chairpiersonythe twoembers'of the arbitration panel '
shall joiritly request-from the American Arbitration ‘Asseciatiotia 1ist'of
seven’ 1rnpart1a1 ahid experienced persons who'ate fatiiliar with matte1s of
'empioyer—employee telations; The'tivo pane] inémbets i fiay asan’
altemativepjointly request a list of Sevén naines froin the Cahforma State”
Mediation and Conciligtion: Servics; 61 a list froin Eithet entlty contamlng'
more or less than seven names, so long as the sivmiberrequested isdh odd
number, If after five days of receipt of the list, the two panel members
cannot agree on which of the listed persons shall serve as chan‘person,
they shall, withif two'days] alternately strike'na; !
first panel membér to str1ke names being determmed by 1
person ‘whose hartie femains on the Tist shall be chan'person

Claimant is seeking reimbursement for: 1) consultitig time of negotiators, staff and counsel in
selecting the agency panel member; 2) time of the agency négotiators, staff and counselin *
vettmg and selecting a neutral arbitrator; and 3) time'of the agenicy negotiators; staff and-counsel
in briefing the, agency panel member: The Commission finds that the plainianguage of the test

_claim statites requires only that the public agency employerselect an agency panel:-member. :

- The test claim statutes require the arbitr ation panel members selected by the parties, rather than
the employet of employee organi"zatmn to’select the neutral third panel meémber to actas -
chairperson., Moreover, nothing in' the test’ cla1m statutes requlres the pubhc agency panel -

member:to:be briefed.

Thus the only activity required is the selection of an agency panel member, and the1efo1e that
® activity alone is state-mandated and subjectto a1't101e X1IB, sectlon 6: : '
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Prepare for and Consult with Governing Bodrd Re arding Last Best Offer.o Settlement

Code of Civil Piocedure section 1299.6, subdrvrslon (), 1equ]res that;
process is tuggered hié arbitration panel Shall direct that five dz
its hearinigs the Tocal public agency employer and employee or gamzatlon'shall submlt “the last
best offer of settlement as to each of the issues within the scope of arbitration .. . ade in.
bargaining as a proposal or eounterproposal -and not previously.agreed;to by the parties prior.to
any a1b1tratron  request ...” The test claun statutes do not, however, quire the local public . - -
_ agency emiployet to prepate for and ‘consulf witli the governing board regarding the last best offer -
of settlement. Thus the-only activity tequired is to submi the-last best final offer of séttlement to
the arbitration panel, and, therefore, that activity alone is state-mandated and subjectto article
XIII B, section 6. : : :

Prepare for and Emzage in Negotzatzons Medzatzon and Hearmg_

SE

The claimant is seeking relmbursement for mc1eased costs assoorated w1th colleotlng and

- compiling comparabrhty data speolﬂed in Code of Civil Procedurs section 1299.4, handlmg two-
track negotiations (for economic issues that are subject to arbitrationand economic issues that
are not subject to arbitration), and preparing for and participating in.mediation, »

The Comm1ss1on finds that the plain language of the test claitii statiites does Fiot 1 equu e the Tocal
public agency to collect and-compile comparabrhty data in preparation for negotiations, to handle
“two-track’” negohatlons .or.to participate in medratron, when such.activities occur outsrde the
arbitration process. Therefore, any costs assoc1ated with such p1eparatlon or negotiations prior

to the arbitrétion process béing triggersd are not state-mandated ot subjeot to artrcle XIII B
section 6.

Howéy i once the arbrtratron process is trrgger ed by deolaratlon of the negotlatron 1mpasse
and the employee orgamzauon s request for a1br 17 :
partles 16 take va1 1ous actrons The panel may

employee orgamzatron § rec
“1 »51 T

Add1tlonally, Code of C1v11 Procedure sect1on 1299 8 states that Luﬂess otherwrse provrded 1n
o_1_1 found in the Code of C1v11

0 Code: of C1v11 Procedule sectron 1299 3, subdrvrsron (a)
51 Code of Civil Procedure section 1299.5, subdivision (b).
52 Code of Civil Procedure sections 1280 et seq:

3 Code of Civil Procedure sections 1282 et seq.
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Section 1299.9, subdivision (b), states that, unless otherwise agreed to by the partles, the costs of
the arbitration proceeding and the expenses of the arbitration panel, except those of the employer
repl esentafive, shall be borne by the employee or ganization, Thus, the public agency employer |
.18 1esponsuble for costs of its agency panel member, but not the cost of the ploceedlng or the
other panel members, -

Claunant is seeking relmbursement for the following remaining activities:
‘1. time of the agency negotxators staff and counsel in preparing for the arbltratlon hearing;

2. time of the agency negot1ators staff and counsel in vettmg, selecting and p1epar1ng
expert witnesses, . - . o . , \

time of the agency panel member and attorney in pre-arbitration meetings of the panel
staff, attorney, witness and agency panel member time for the hearings;
agency panel member time in consulting iti‘closed sessions W1th the panel

attorney time in prepeu ing the closing b11ef

N oo oA W

time of the attorney, negotiators, and staff in consulting with the agency panel member
prior to the issuance of the award;.

- 8. time of the attorney, negotiators, staff, agency panel mernber, and governing board
oonsultlng 1egard1ng the award and glvmg directions to agency negotiators; and

9. t11ne of the agency negot1at01s to negot1ate w1th the umon s negotlatmg representatwes
based on the award.

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the a1b1trat1on panel
withir & | scope of its authority, may dn ect the parties to perform specified activities. S1nce the
a1b1trat10n proceedmg, once t11gge1 ed, 1s mandatory, | the Commission finds that the activities
directed by the a1b1tratlon panel or activities initiated by the local Ppublic agency employer to
part1o1pate in arbitt atlon, are not d1sc1et_;ona1y As noted above, the arbitration panel’s authority
includes meeting with the part1es or their 1ep1esentat1ves making i 1nqunles and investigations,
holdlng hearmgs and takmg any ot11e1 aotlon 1nclud1ng further 1ned1at10n, that the arbitration
panel deems. eppr opnate *as well as subpoenamg witnesses, admnnstermg oaths, taklng the '
testimony of any person, and i issuing subpoenas duces teciim to require the 1 pr oduet1on and
examination of any employer’s or employee or gamzatlon s records books or papels reIatlng to
any subj ect miattet before the panel :

The plain language of the test clann statutes does not requlre the local public agency, or its staff
‘or governing board, to prepare for hearlngs, prepare expert witnesses, prepare 4 closing brief,”
consult with its panel member prior to issuance of the award or negotiate with the employee
organization 1epresentat1ves based on the award. Further ‘the plain language of the test claim
statutes does not require the employer’s arbitration panel member to part101pate in pre-arb1trat1on
meetings with local agency staff, consult with local agency staff prior to issuance of the award,
consult in closed session with the arbitration panel, or consult with local agency staff and the -

5 Code of Civil Procedure section 1299.5, subdivision (a).
% Code of Civil Procedure section 1299.5, subdivision (b).
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govenﬁng board regarding the award. However, to the extent that any of the above activities are
. directed by the arbitration panel within the scope of its authority, the activity is state-mandated.

Thus, once arbrtrat1on is triggered under Code of Civil Procedure section 1299. 4 only the
followmg activities, fo participate in the ar bitration process or as required by the ar bzt7 ation
panel, are state-mandated and subject to article XIII B, section 6:

1. Meet with the arb1t1at1on panel (Code Civ. Proc. § 1299. 5, subd. ().

2. Coope1ate in mquules or mvestrgatmns (Code Civ. Proc. § 1299.5, subd. (a)).
3. Parucrpate in mediation (Code C1v Proc. § 1299.5, subd. (a)) '
4. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).
5

. Respond to subpoenas and subpoenas duces tecum (Code C1v Proc. § 1299 5, subd.
(). |

6. Respond fo or malce demands f01 ‘Wwitness hsts and/or documents (Code Civ. Proc §
1282.2, subd. (2)(2)).

7. Make apphcatlon and, 1espond to deposmon requests (Code Civ. Proc. §§ 1283,
1283.05). -

B Conduct drscovely ot 1espond to: dtscovery requests (Code C1v Proc. § 1283. 05)

Clalmant is seeking “[c]osts of 1nev1table 11t1gat1011 regardlng the 1nterpretat10n of critical
provisions of the law which are ambiguous,” including the fact that the act covers “all other
forms of remuneration,” and covers employees performing “any related duties” to fir eﬁghtrng
and investigating. The Co1mnlss1on finds that litigating any aspect of the test claim. statutes i is. .
not requzred by the plain. language of the test claim statutes. Therefo1e thesecosts are not state- .
mandated or subject to article XIII B, section 6.

Summary of State-Mandated Activities

In sumumar y, the C01nmlss1on finds the following activities are state-mandated and therefore
subject to article XIII B, 'section 6: :

1. " Selecting an arbrtrat1on panel membel (Code C1v PlOC § 1299.4, subd (b)),

2. Submitting the last best final offer of settlement to the a1b1tratlon panel (Code C1v P1oc
-§ 1299.4, subd.. (b)), .

3. Onecé a1b1t1at1on is tr1gge1ed under Code of C1v11 Procedure sectlon 1299 4 the followmg
activities required by the arbitration panel or to participate i in the arbitration process:

_a. Meet with the.arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)).
b. Participate in inguiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).
C. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 7
d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5,
subd. (b))-
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f. " Respond to or make demands for witness lists and/or documents (Code Civ. Proc.
§ 1282.2, subd. (a)(2)). .

g. Make application and respond to deposiﬁon réqﬁests (Code Civ. Proc. §§ 1283,
- 1283.05). . - L :

h. Conduct discovery or respond to 'discc_)very requests (Code Civ. Proc. § 1283.'05). ‘

These activities are only state-mandated for the time bériod in which the test claim statutes were
. presumed constitutional, Jamiary 1,,2001 through April 21, 2003. :

.Do the Malztl_qted Activities Constitute a Program?

The courts have held that the term “program” within the meaning of article XIII B, section 6
‘means a program that carries out the governmental function of providing a service to the public,
or laws which, to imiplement a state policy, impose unique requirements on local governments
and do not apply generally to all residents and entities in the state. 5 Only one of these tests must
be met in order to fisid that the test claif statites constitute a “program.” ' .

Here, the test claim statutes establish new binding arbitration activities for local public agency
employers who employ peace officer§ and firefighters. The Department of Finaiice asSerts that
the costs alleged do not stem from the performance of a requirement unique to local government.
The Commission disagrees with the Department, since the test claim statutes are only applicable
to local public agency employers who employ peace officers and firefighters, and there is no
other requirement statewide for employers t6‘engage in binding arbitration with employee |
organizations. - Hence the test claim statutes do not apply generally to all residents and entities in

the state. ' e - P : i
Moreover, based on the pléin langiiage of the test claif statutes, the Législature’s intent in
enacting thé sthtiites was to “protect the'heklth and welfits of the public by providing impasse
remedies necessary'to afford public employers the opporturiity to'safely alleviaté the effécts of
labor strife that would otherwise lead to strikes by firefighters and law enforéeméit officers.”’
Although strikes by law enforcement officers and firefighters are illegal, there is evidence inthe
record indicating that such strikes nevertheless occur,’® Thus, the intent of these statutes is to
prevent strikes by lecal safety officers thereby providing a service to the public. -

‘Therefore, the Commission finds that the activities mandated by the test claim statutes constitute |
a “program,” within thé meaning of article XIII B, section 6, under eithet of the tests sot forth in
County of Los Angeles. - : -

Issue 3: Do the test claim statutes constitute a “new program or higher lével of
' service” within the meaning of article XXII B, section 6 of the California .
‘Constitution?. = - - : _ .

A test claim statute or executive order imposes a “new pro gram or higher level of service” when
the mandated activities: a) are new in comparison with the pre-existing scheme; and

6 County of Los Angeles v. State ofCalzfornid (1987) 43 Cal.3d 46, 56 (County of
Los Angeles). - : : o .

5T Code of Civil Procedure section 1'299.

>% Bxhibit D, Reportet®s Transcript of Proceedings, July 28, 2006, pages 98-99.
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b) result in an 1ncrease in the actual level or quality of govermnental services provided by the
local public agency.” The first step in making this determination is to compare the mandated
activities with the legal requ1re1nents in effect 11nmed1ately before the enactment of the test claim
statute and 1egulat10ns :

Prior to the enactment of the test claim statutes, local pubhc agency employers were required to

- meet and confer in good faith with recognized employee organizations under the Meyers-Milias-
“Brown Act. The test claim statutes added new state-mandated activities relating to binding

arbitration. Thus, the program is new in comparison with the pre-existing scheme.

Because the Legislature’s intent in enacting test claim statutes was to prevent strikes by local
firefighters and peace officers, and the statutes require local public agencies that employ these
local safety officers to engage in new activities to prevent such strikes, the statutes result in an
increase in the actual level or quality of services provided by the local public agency.

Therefore, the Commission finds that the activities mandated by the test claim statutes constitute
a “new program or higher level of service” within the meaning of article XIII B, section 6.

Issue 4: . Do the test claim statutes impose “costs mandated by the state” within the
' * meaning of article XIII B, section 6 of the California Constitution and
Government Code section 175147

For the test claim statutes to impose a reimbursable, state-mandated program, the new activities
must impose costs mandated by the state pursuant to Government Code Section 17514.
Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agéncy is required to incur as a result of a statute that mandates a new program or higher
level of service. .

 The claimant stated in the test claim that “[tihe act1v1t1es necessary to comply with the mandated
activities cost well in excess of $200.00 per year ...”*® Thus, the claimant initially provided
evidence in the record, signed under penalty of per.Jury, that there would be increased costs as a
result of the test claim statutes. However, new evidence was provided at the July 25, 2006,
Commission hearing for this test claim, under oath, that the claimant did not get to a stage in
negotlatlons where binding arbitration was tri gge1ed Since no activities are reimbursable
prior to the point at which binding arbitration is triggered under Code of Civil Procedure section
1299.4, claimant did not in fact incur any costs mandated by the state to comply with the
mandated activities during the limited reimbursement period in question (January 1, 2001
through April 21, 2003). ' .

- On January 23, 2007, co- -claimant County of Napa p1ov1ded a dec1a1 ation stating that the binding
arbitration ptocess was triggered in that county, pursuant to' Code of Civil Procedure sections

% San Diego Umf ied School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal3d 830,
835.

.60 At the time the test claim was ﬁled, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. That -
section was subsequently modified in Statutes 2002, chapter 1124, to increase the minimum to
$1,000. If this test claim is approved, any reimbursement claims must exceed $1,000.

81 Bxhibit D, Reporter’s Transcript of Proceedings, Juty 28, 2006, pages 115-116.
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1299 et, sed., and County staff participated in the process durmg the reimbursement period by: - |
1) engaging in mediation; 2) designating an arbitration panel member; 3) meeting with the ‘
arbitrators; 4) gathering” and exchanging requested information, exhibits, and w1tness lists;

5) conducting discovery; and 6) participating in a three-day arbitration hearing, % " Therefore, the

County of Napa did engage in some of the state-mandated activities. The County further stated i
that its costs to participate in these activities exceeded $10,000. Thus, there is now evidence in :
the record, signed under penalty of perjury, that there are increased costs mandated by the state

~ pursuant to Government Code sections. 17514 and 17564 of at least $1,000. .

Government Code section 17556 lists several exceptions which preclude the Connmssmn from
finding costs mandated by the state. The Cormnlssmn finds that none of the exceptions are
apphcable to deny this test claim.

Acco1d1ngly, the Commission finds that the activities mandated by the test claim statutes do
impose “costs mandated by the state” within the meaning of article XIII B, section 6 of the
California Constttutmn and Goveuunent Code section 17514.

' CONCLUSION

The Comniission finds that the prior Statement of Decision adopted on July 28, 2006 was
contrary to law, and, in applying the appropriate law to the test claim, the test claim statutes
mandate the following activities:

1. Selecting an arbitration panel member (Code C1v Proc. § 12994, subd ).

2. Submlttlng the last best final offer of settlement to the a1b1trat1on panel. (Code ClV Proc
§ 1299.4, subd. (b)). |

. 3. Once arbitration is triggered under Code of Civil P1ocedure sectlon 1299.4, the followmg
act1v1t1es required by the ar bitration panel or to participate in the a1b1trat10n plocess

a. Meet with the m*bltratlon panel:(Code Civ. Proc. § 1299.5, subd. (a)).

b. Parttclpate in inquiries or investigations (Code Ciy. Proc. § 1299.5, subd. (a)).
c. Participate in'mediation (CodeCiv. Proc. § 1299.5, subd' (2)).

d. Palticipe,te in hearings (Code Civ. Piot. § 1269.5; subd. (a)). -

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5,

subd. (b)).

f. Respond to or make demands for witness l1sts and/or documents (Code C1v Proc.
§.1282.2, subd. (a)(2)).

g. Make apphcatmn and respond to deposmon requests (Code Civ. Proc. §§ 1283,
1283.05). : _

h. Conduct discovery or respond to discovery requests (Code Civ, Ptoc. § 1283.05).

These activities constitute a “program’ as well as a “new program or highet level of service.”
Furthermore, the activities impose “costs mandated by the state” within the meahing of

52 Declaration of J acquelirie M. Gong, Deputy County Counsel Office of County Counsel,
County of Napa, page 3, attached.
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article XIII B, section 6 of the California Constitution, and Government Code section 17514,
Because the test claim statutes were declared unconstitutional on April 21, 2003, however the
* reimbursement period is limited to January 1, 2001 thlough April 20, 2003. '
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CHAIR éHEEHAN: Just to hold down the seat.
MS. STdNE: Oka&. I'n really gcod'at holding
downbseats;j | ' |
CHAIR SHEEHAN: Exactly. She's there to --
- 8o, I,don'élknow:—— Ms. Geanacou?
MS. GEANACOU: I think Ms. Castafieda will speak
first. | |
'MS. _CASTANEDA: Carla éastaﬁeda, Department of
Finance. |
We concur with the staff analysis that the POST
reqdirements'are'diséretioﬂaIQ, and that any activities
fequiréd after that would not be reimbursable.
' CHAIR SHEEHAN: Okay, and did.you want to add
anything? |
' MR, GUSTAFSON: No,.I think ﬁhe'staff>analysis.
is fineQ Thank‘ygﬁﬁv | |
(Mr. Chivaro entered the room.)
CHAIR SHEEHAN: A1l right, then why don't we
move pn'to the next item, and see if the individuél -
did you,waﬁt'to - |
MS. STONE: ZI'm not going to say anything right
now. I'm just holding the chair; |
CHAIR SHEEHAN: All right. Then why don't we
move on, tqQ Item 12 - well, we can go back to 5, I‘gué;s..

Actually, you can stay.

' Daniel P. Feldliom, CSR, Tnc. 916.682.9482 20
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MS. STONE; Well, I'm here on Itém 12, too,

5O pick bne. » | |
| MS. H-IGAS‘H_I:” lLét"s go back to It.ém 5.

CHAIR SHEEHAN: Let's do 5, yés,.bgcaqselyou
guys cah_f; Financé can stay.put, Ms. Stone, and then'_
Mr. Liebert and others cén coﬁe.forward. All right, and
then we'll just hold off on this one.

_ Ms. Borzelleri, is this one yburs-also?,
. M8..BORZELLERI: Correct. )

This is the reconsideratidn of a priq¥ final

decision on the Bindiﬁg Arbitration test claim.

.~ The prior final decisidn-on:this test claim, -as

you're aware, was adopted at the Commission‘s Jﬁly 28th,.

2006, hearing. The binding arbitrafionistatutes in the
contéxt of labor rélations“between local public agencies
and their law enforcement officers and firefighters
provide that where ah impasse in negofiations has been
decla#éd and if the employee organization requests it!
the parties would be subjected to binding arbitration.
These statutes were'effectivé banua;y 1, 2001,
and then:declarea‘upconstitutionai on April 21st, 2003.
The final stafflénalysis that we releésed'
earlier this month recommended denial;éf the test claim,
siﬁqe'thé.claimaqt, City.oi Palos Verdes Estétes, stated

that'binding arbitration had not been triggered in its

Daniel P, Feld.05is, CSR, Tnc. 916.682.9482 21
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jurisdiction. Therefore, the test claim statutes. could

not have imposed costs mandated by the state..'ﬁowevér,

on January 23rd,ljust a couple of days ago, the County of

Napé.stepped forward and_joined as a cé-claimant_on-;his
tesﬁ claimén£. JThé County submitted.a dédlaratioﬁ éignédf.
under penalty of perjury that-ig, in %aét) did reach an
impasse in negotiations;with-its'deputy sheriffs

association, and did engage in some of the activities
that we determined, or are recommending were mandated by
the binding arbitration statutes.

The County alleged that it incurred costs of at

least a thousand dollars, which is the statutory minimum

to make a claim.

Staff'then'prepared‘a supplemental staff
anélysis -- you Should'have received that, Members, there
are green copies_on the tablé-ovei there -~ Which_
modified the staff's iECOmmendation to paftiallyfapproVe
the test cléim and adopf the‘final staff anaiysis, the

egarlier release, with regard to issues 1, 2, and 3, and

jbadopt’the supplemental staff analysis 'with regard to

issﬁe 4.

‘The reimbursément:period‘would be limited to
that period.of time when the statutes were presumed
constitutional, which is_January 1, 2001; through

April 20th, 2003.

Daniel P: Feldl 0%, CSK, Inc. 916.682.9482 22
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‘The regulations require a super;majoriﬁy of

five affirmative_Votes of the Commission to adopt this

‘staff recdmmendétipn and change the prior final decision

that was ad&ptedvon July 28th, 2606.
Will the ﬁarﬁies.please étaté yourfname?
MS.,QTONE:' Goqd'morning, Madam Chaif. Pamela - .
Stone on behélf of the City of Palos Verdés Estates.

MS. GONG: Good morningr Jacqueline Gong for

thevCounty of Napa.

MS. SMITH: Jﬁdy Smith[ Palos Verdes Esta£es.

MS. FERE?EE: Donna Ferebee;'Department of
Finance. J

MS. CASTANEDA: Carla Castafieda, Department of
Finance. |

MS. STONE: 'éoodrmofning, Madam Chair, Members
of the Commiésion. We would like té'appreciate the fact-
that YOur staff has undergone thevanalysis'and come'up'
with the requests for reconéideration and the |
supplemental analysis. And we would like to eﬁcourage
your Commission to adopt the new staff.analysis,
includinélthe~supplement_based on.the findings of Napa -
County.

-And with us, we havé Jacqueline Gong, Deputy

County Counsel from the County of Napa, who was the lucky

Daniel P, Feld.07; CSR, Tnc. 916.682.9482 23
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person to experience binding arbitration from start to
finish.
MS. GONG: Goéd morning. I just want to say .

that)we are fully in support of the staff.analysis, and

" would ask.that you adopt the reconsideration.

Napa County is probably the one, if.not'the 3

only county in the state of California ——

- 'CHAIR SHEEHAN: So far. So-far, yes.
MS. GONG: =- that wént through the éntire
SB 402.binding arbitration process in 2001. And I think
bedaqse of that['we do meet the test standérds; ana we
ask that you grant thisfpetition to have us serve as a
co;teét claimanf ﬁere.

And if you have any questions, I'd.be very open .

" to that.

CHAIR SHEEHAN: Any questions from the Members
fo; the'Napa represéntative?
| (No response)

CHAIR SHEEHAﬁ: No? Okéy.'

MS. SMITH: I'm just —-- Palos Verdes Estates’

supports Napa joining as a co-test claimant.

CHAIR SHEEHAN: All right.
Finanée?
MS. CASTANEDA: Carla Castafieda, Departmerit of

Finance'.

Daniel P. Feldliag, CSR, ué. 916.682.9482 - 24
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We have no objections to the staff analysis,

given this new submitted declaration of increased’costs.

motion.

CHAIR SHEEHAN

Any questions

" (No :espbnse)

' CHAIR SHEEHAN:

. MEMBER 'LUJANO:

MEMBER GLAAB:

CHAIR SHEEHAN

5 Okay; all right.

from the Members on this one?
If not, we'll entertain a

Move approval.

Second.

. We have a motion by the.

‘Treasurer's office, a second by Mr. Glaab, to adopt the

staff recommendation-on the reconsideration.

Do you need a

'MS. HIGASHI:

roll call, since we have a -- or

is a wvoice vote sufficient?

Wé should do a foll call. 

CHAIR SHEEHAN: Allvright, so 1f we can call

the roll on this one, just because the requirements are

higher.

MS. HIGASHI:

Ms. Bryant?

'MEMBER BRYANT: Aye.

MS. HIGASHI:

Mr. Chivaro?

'MEMBER CHIVARO: . Aye.

MS. HiGASHIf

MEMBER GLAAB:

MS. HIGASHI:

Mr. Glaab?

Aye.

Mr. Lujano?

Daniel P. Feld

108, CSR, Tne:i 916.682.9482 25




10
11
12
13
14

15

16

17
18
19

20

211

22
23
24

25

Commission on’State Mandates — January 25, 2007

MEMBER LUJANO: Aye.
MS. HIGASHI: Ms. Olsen?
MEMBER OLSEN: Aye.
Ms. HIGASHI: Mr.'WorthIéQ?'
MEMBER WORTHLEY: Aye.
MS. ‘HIGASHI: Ms. Sheehan?
' CHAIR SHEEHAN: Aye. .
MS. HIGASHI: Thank you. The motion carries:
MS3. STdNE: Tﬁank you very much,
CHATR SHEEHAN: Thank you. '

MS. HIGASHI: What we will do is we will

~postpone Item 6 to the next hearing. We'll have to

update thg”Proposed‘Statement of Decision.

CHAIR SHEEHAN: All right, the final. That -
sounds fine. So that will come back for voﬁe only at our
next.meeting. |

MS. STONE: Thank you very much.

»CHAIR'SHEEHAN:' Mr. Burdick?

S50 how did your phone call go?

MR. BURDICK:‘ Members of the Commission, thank
you very much. .Allan Burdick. |

The phone call is, like many early ones, is
people are scurrying around to try to find the persoﬁ; to

see if that persdn is sick or what the problem was.

Normally, I would have had some kind of --

Daniel . Felc110s, CSR, Inc. 916.682.9482 26
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"REPORTER'S CERTIE’ICA‘I‘E

I hé:eby éertify'that the foregoing'b;oceedinﬁs
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' Thaf thé'proceedings were reported by me; a'dui&
éertifiea éhorthand rép;rter and a disinterested person,
and was theregfter Eranséfibed into typewriting.

I further certify that I am nof of counsel or
attorney for eithef or any of the.parties to said
deposition, nor in‘ény wa? iﬁtereStéd in the outcbme of
the cause named in said caption.

In'witness whereqf, I héve hereunto set my hand

on February 15, 2007.
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Fax:  (916) 921-1106
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Sacramento, CA 95833

Ms. Carla Castaneda

Department of Finance (A-15) Tel: (916) 445-3274
915 L Street, 11th Floor :
Sacramentq, CA 95814 Fax:  (916) 323-9584

Ms. Donna Ferebee

Department of Finance (A-15) Tel: (916) 445-3274
915 L Street, 11th Floor )
Sacramento, CA 95814 Fax: (916) 323-9584
Ms. Pam Kindig ]

Napa County : _ o " Tel:
-Auditor-Controller's Office

1195 Third Street, Suite B-10 Fax:

Napa, CA 94559

Ms. Nancy Watt

County of Napa ' Tel:  (707)253-4421
County Executive Office ’ .
1195 Third Street, Suite 310 . ‘ Fax: (707) 2534176

Napa, CA 94559

Ms. Ginny Brummels

State Controller's Office (B-OS) Tel: (916) 324-0256 .
Division of Accounting & Reporting

3301 C Street, Suite 500 : Fax: (916) 323-6527
Sacramento, CA 95816 ‘

Mr. Glen Everroad

Clty of NeWpOft Beach Tel: (949) 644-3127 -
3300 Newport Bhwd. '

P. O. Box 1768 Fax:  (949) 644-3339
Newport Beach, CA 92659-1768 S :

Ms. Beth Hunter

Centration, Inc. - Tel:  (866) 481-2621
8570 Utica Avenue, Suite 100 '
Rancho Cucamonga, CA 91730 ’ Fax: (866) 481-2682

Ms. Juliana F. Gmur

MAXIMUS Tel:  (916) 485-8102
4320 Aubum Bivd., Suite 2000 _
Sacramento, CA 95841 Fax:  (916) 485-0111
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