STATE OF CALIFORNIA : GRr . v

COMMISSION ON STATE MANDATES

980 NINTH STREET, SUITE 300

- ’\CHAMENTO CA 95814
?ONE: (916) 323-3562

-AX: (916) 445-0278

E-maill: csminfo @csm.ca.gov

January 11, 2007

Mr. Allan Burdick
DMG-Maximus

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Interested Parties and Affected State Agencies (See enclosed mailing list)

Re: Final Staff Analysis/Proposed Statement of Decision for Reconsideration of Prior
" Decision and Hearing Date
Binding Arbitration, 01-TC-07
City of Palos Verdes Estates, Claimant
Code of Civil Procedure, Sections 1281.1, 1299, 1299 2,1299.3
1299.4,1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

Dear Mzr. Burdick:

The final staff analysis and proposed Statement of Decision for this Recon31derat10n of Prior
Decision are complete and enclosed for your review. :

Hearmg

The reconsideration and proposed Statement of Decision-are set for hearing on Thursday,
January 25, 2007, at 9:30 a.m. in Room 126 of the State Capitol, Sacramento, California.

Please let us know in advance if you or a representative of your agency will testify at the hearing,
or if other witnesses will appear.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
-device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Deborah Borzelleri, Staff Counsel, at (916) 322-4230 with any questions
regarding the above.

Sincerely,

PAULA HIGASHI
Executive Director

Enc. Final Staff Analysis/Proposed Statement of Decision
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ITEM 5

RECONSIDERATION OF PRIOR FINAL DECISION
. FINAL STAFF ANALYSIS

~ Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

As Added by Statutes 2000, Chapter 906 (S.B. 402)
Binding Arbitration" '
01-TC-07

| EXECUTIVE SUMMARY
This is a reconsideration of a prior ﬁh,efl decision that was adopted on Juiy 28, 2006, on the Binding
Arbitration test claim, requested by the Cormission Chairperson. ‘Government Code section
17559 and section 1188.4 of the Comrmission’s regulations provide authority for this action.
Background | |

Government Code section 17559, subdivision (a) grants the Commission discretion to reconsider,
within statutory timeframes, a prior final decision. By regulation, the Commission has provided
that any interested party, affected state agency or Commission mémber may file a petition with the
Commission requesting that the Commission reconsider and change a prior final decision to
correct an etror of law. .

Before the Commission considers a request for reconsideration, Commission staff is required to
prepare a written analysisand recommend whether the request for reconsideration should be
granted. A supermajority of five affirmative votes is required to grant the request for '
reconsideration and schedule the matter for a hearing on the merits. -

If the Commission grants the request for reconsideration, staff prepares and issues an analysis
addressing whether the prior final decision is contrary to law and, if so, to recommend how to

-~ correct the ertor of law. A hearing is lield to make the determination, and a supermajority of five
affirmative Votes is fequired to change a'prior final decision. - -

The Binding Arbifration statutes, in the context of labor relations between local public agencies
and their law enforcement officers and firefighters, provide that, where an impasse in negotiations
has been declared, and if the employee organization so requests, the parties would be subject to
binding arbitration. : S ' -

‘On July 28, 2006, the Commission adopted a Staternent of Decision denying the test claim for the
activities related to local government participation in binding arbitration, pursuant to Code of Civil
Procedure sections 1281.1, and 1299 through 1299.9. The Commission concluded the following:

* [TThe Commission finds that the test claim legislation does not constitute a new
program or higher level of service. The test claim lggislation-requireé the local
agency to engage in a binding arbitration process that may result in increased costs
associated with employee compensation or benefits. The cases have consistently .

1 . 01-TC-07 Binding Arbitration
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held that additional costs alone, in absence of some increase in the actual level or
quality of governmental services provided to the public do not constitute an

“enhanced service to the public” and therefore do not impose a new program or
higher level of service on local governments ‘within the meaning of article XIII B,
section 6 of the California Constitution. Since strikes by law enforcement officers
and fire services personnel are prohibited by law, no successful argument can be
made that the test claim leglslatxon affects law enforcement or ﬁreﬁghtmg service
to the public.

At the hearing; however, claimant modlﬁed the test claim significantly by withdrawing its request
for reimbursement for litigation, employee compensation and compensation enhancement costs.
Testimony was also provided at the hearing that, regardless of the legality of strikes by public
safety personnel, strikes do still occur in the less obvious form of “blue flu” or via other methods.

The Statement of Decision was mailed to the claimant, interested parties, and affected state
agencies on August 7, 2006. On August 16, 2006, the Chairperson of the Commission directed
staff fo prepare a request for reconsideration of the Statement of Decision in order to apply the
relevant case law to. the test claim as it was revised at the July 28, 2006 hearing. On

October 4, 2006, the Commission granted the request by a vote of 6-0, and staff prepared this
_ analys1s on the following issues:

e - Is the final decision on the Binding Arbitration test claim, adopted on July 28, 2006
“contrary tolaw?

o Are the test claim statutes subj ect to article XIII B, section 6 of the California .
- Constitution? v

- Do the test claim statutes constitute a “new pro gram or higher level of service” within the
meaning of article XIII B, section 6 of the California Constitution? .

o Do the test claim statites impose “costs mandated by the state” within the meaning of
articlé XIII B, section 6 of the California Constltutlon and Government Code
section 175 142

Staff Analysrs

Staff finds that the prior ﬁnal decision on thls test claim was contrary to law and should be
amended to reflect the analysis applylng appropriate case law to the amended test claim. Staff
- further finds that, although the test claim statutes mandated certain activities for the period of
January 1, 2001 through Apr11 21, 2003 and did constitute a “program” as well as a “new
program or higher level of service,” thé statutes did not impose “costs mandated by the state”
pursuant to Government Code section 17514 because there is no evidénce in the record to
indicate that the claimant incurred any costs to comply with the mandated activities during the
limited reimbursement period in question (January 1, 2001 through April 21, 2003)

Conclusion

Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law.
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do
not impose a reimbursable state-mandated program on local'agencies within the meaning of
article X1II B, section 6 of the California Copstitution, and Governmert Code section 17514,
because there is no ev1dence in the record to show that the claimant incurred “costs mandated by
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the state” to comply.with the mandated activities during the limited reimbursement period of
January 1, 2001 through April 21, 2003. ' '
Recommendation

Staff recommends the Commission adopt this analysis — finding that the prior Statement of
Decision adopted on July 28, 2006, was conttary to law and to correct the etror of law as set forth
in the analysis — and deny the test claim.

K| : 01-TC-07 Blndmg Arbitration
* Reconsideration of Prior Final Decision — Final Staff Analysis
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STAFF ANALYSIS

Chronology

07/28/06 Commission adopted Statement of Decision

08/07/06 Comrmssmn mailed Statement of Decision to claimant, interested partles and
' ' affected state agencies |

08/16/06 Request for reconsideration was filed with the Commission

10/04/06 Commission granted the request for reconsideration

11/06/06 Commission staff issued draft staff analysis
01/11/07 . Commission staff issued final staff analysis
‘Background '

Government Code section 17559, subdivision (a), grants the Commission, within statutory
tlmeframes discretion to reconsider a prior final decision. That section states the following:

~ The commission may order a reconsideration of all or part of a test claim or
incorrect reduction claim on petition of any party. The power to order a -
reconsideration or amend a test claim decision shall expire 30 days after the
statement of decision is delivered or mailed to the claimant. If additional time is
needed to evaluate a petition for reconsideration filed prior to the expiration of the
30-day period, the commission may grant a stay of that expiration for no more
than 30 days, solely for the purpose of considering the petition. If no action is
taken on a petition within the time allowed for ordering reconsideration, the
petition shall be deemed denied.

- By regulation, the Commission has provided that any interested party, affected state agency or
Commission miember may file a petition with the Commission requesting that the Commission
reconsider and change a prior final decision to correct an error of law.!

Before the Commission considers the request for reconsideration, Commission staff is required to
prepare a written analysis and recommend whether the request for reconsideration should be
granted.®> A supermajority of five affirmative votes is required to grant the request for
reconsideration and schedule the matter for a hearirig on the merits.>

If the Commission grants the request for reconsideration, a second hearing must be conducted to
determine if the pl'lOI' final decision is contrary to law and to correct an error of law.* PI‘lOI‘ to that
hearing, commission staff prepares and issues for pubhc comment a draft staff analysis.” Any
comments are incorporated into a final staff analysis and presented to the Commission before the

! California Code of Regulaticns title 2, section 1188.4, subdivision (b).
? California Code of Regulations, title 2, sectlon 1188.4, subd1v151on ®.
3 Ibid,
* California Code of Regulations, title 2, section 1188.4, subdivision (g).
5 Californ_ia.Code of Regulations, title 2, section 1188.4: subdivision (g)(1)(B).
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scheduled meeting.® A supermajonty of five affirmative votes is requ1red to change a prior final
decision. - :

Binding Arbitration Test Clazm

In the context of labor relatrons between local pubhc agencres and the1r law enforcement officers
and firefighters, the test claim ‘statutes prov1de that, where an impasse.in negotiations has been

“declared, and if the employee orgamzat1on SO requests, the part1es would be subject to b1nd1ng
arbitration.

Smce 1968, local pubhc agency labor relatrons have been governed by the Meyers-Mlhas-Brown
Act.® The act requires local agencies to, grant’ employees the right to self-organization, to form,
join or assist labor organizations, and to present grievances.and recommendations regarding
wages, salaries, hours, and. workmg conditions to the governing body. The California Supreme
Court has recognized that it is not unlawful for public employees to strike unless it has been
determined that the work stoppage poses an imminent threat to pubhc health or safety.”
“Employees of fire departments and fire services, however, are spec1ﬁcally denied the right to
“strike or to recognize a (plcket liné of a labor orgamzat1on ‘while in the course of the performance
.of their official duties.'® Additionally, the Fourth D1str1ct Court of Appeal has held that police
~work stoppages are per se illegal. 1

*Under the Meyers-Mlhas-BroWn Act, the local employer estabhshes rules and regulatlons
'regardmg employer-employee relations, 1n  consultation w1th employee orgamzatlons 12 The
local agency employer i$ obhgated to meet and confer in good faith with representatlves of
employee bargaining units on matters'within the scope of representatron If agreement is

_ reached between the employer and the employee representatives, that agreenent is memorialized

ina memorandum of understandmg wh10h becomes; bmdmg once the local- governmg body
adopts it ST S :

The' test claim’ statutes15 added Title 9.5 to the Code of Civil Procedure, prov1d1ng new
procedures that could be invoked by the employee organization in the event an impasse in
negotratmns has been declafed Sect1on 1299 states the followrng legrslatwe intent:

"The. Leg1slature hereby ﬁnds and declares that str1kes taken by fir eﬁghters
~and law, enforcement officers. agamst publrc employers area matter of

6 Cahforma Code of Regulat1ons title 2, sect1on 1188 A4, subd1v1s1on (g)(l)(C)

7 Cahforma Code of Regulatlons, tltle 2, sect1on 1188 4 subd1v1s1on (g)(2)

8 Government Code sections 3500 et seq.; Statutes 1968, chapter 1390.

? County Sanztatzon Dist. No. 2 v. Los Angeles County Employees Assn (1985) 38 Cal 3d 564
10 7 abor Code section 1962,

U City of Santa Ana v. Santa Ana Polzce Benevolent Assoczatzon (1989) 207 Cal.App.3d 1568
2 Government Code section 3507. | ,
13 Government Code section 3505. |

14 Government Code section 3505.1. |

15 Statutes 2000, chapter 906 (Sen. Bill No. 402). " °
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statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages and benefits, and are
not in the public interest. The Legislature further finds and declares that the .
dispute resolution procedures contained in this title provide the appropriate
method for resolving: public sector labor drsputes that could otherw1se lead to
- str1kes by ﬁreﬁghters or law enforcement officers. : )

It is the intent of the Leg1slature to protect the health and welfare of the
public by providing impasse remedies necessary to afford public employers
the opportunity to safely alleviate the effects of labor strife that would
otherwise lead to strikes by firefighters and law enforcement officers. Itis

* further the interit of the Legislature that, in order to effectuate its predomrnant
pufpose, this title be construed to apply broadly to all pibli¢c employers,
including, but not’limited to, charter cmes countles and c1t1es and countles in
this state TEAN . i

It is not the 1ntent of the Leglslature to alter the scope of issues subJ ect to
collective bargammg between public, employers and employee orgamzatlons
representing firefighters or law enforcement officers. :

The provisions of this title.are intended by the Legrslature to govern the
resolution of j impasses reached in collectrve bargalnmg between public
employers and employee, orgamzatrons representmg ﬁreﬁghters and law .,
enforcement ofﬁcers over economic issues that remain in d1spute over he1r
respectlve 1nterests

The statutes provide that if an impasse is declared after the partles exhaust thelr mutual efforts 10
reach agreement over matters within the scope of the negotiation, and the parties are unable to -
agree to the appointment of a mediator, or, if a mediator agreed to by the. parties has been unable-

to effect settlement of a dispute between the partres the employee organization ¢ can, by written
notification to. the employer request that therr dlfferences be submltted to an arbitration panel 16
Within three days after receipt of written notlﬁcatron each party is requn ed to designate one
member of the paniel, and thosé two members; within five ddys thereafter; are reqiired to,
designate an additional impartial person with' experrence in‘labor and management dlspute _
resolution to act as charrperson of the arbitration panel

The arbitration panel is requlred to meet wrth the partres Wlthln ten days after its establlshment
or after any additional perrods of timié mutually agreed upon.'® The panel is authorized t6'meet
with the parties, make inquiries and investigations, hold hearmgs and take any other action,,

mcludrng further médiation, that the pane] deems approprlate The arbitration panel may, for
purposes of its hearings, investigations or inquiries, 'subpoena witnesses, admlmster oaths, take

6 Code of Civil Procedure section 1299.4, subdivision (a).
'7 Code of Civil Procedure section 1299.4, subdivision (b).
18 Code of Civil Procedure section 1299.5, subd1v1s1on (a)
1 Ibid,

6 01-TC-07 Binding Arbitration
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the testimony of any person, and issue subpoenas duces tecum to rec21u1re the productron and

examination of any employer’s or employee organization’s records.*

Five days prior to the commencement of the arbitration panel’s hearlngs each of the parties is
required to submit a last best offer of settlement on the disputed issues.”! The panel decides the
disputed issues separately, or if mutually agreed by selecting the last best offer package that-
most nearly complies with specified factors.?? The panel then delivers a  COpy of its decision to .
the parties, but the decision may not be publicly disclosed for five days The decision is not
binding during that period, and the parties may meet privately. to resolve their differences and, by
mutual agreement, modify the panel’s decision?* At the end of the five-day period, the decision
as it may be modified by the parties is publicly d1sclosed and bmdmg on the partres

The provisions are not applicable to any employer that is a c1ty, county, or city and county,
governed bya charter that was amended prior:to Januaty 152001, to ihcorporate a binding

arbitration. provrsron § The provisions also'state that, unless otherwise agreed to by the. parties,

the costs of the arbitration proceeding and the éxpenses of the:atbitration panel, except those of
the: employer representatwe shall be-borne by the employee organization. 21,

Preexrstlng general arb1"'§at10n prov1s1ons are apphcable to arbltratlon that is tr1ggered by the test
claim statutes, unless o wise prowded in the fest claim statutes. 2" Among other thlngs these
general atbitration provisions set forth procedur es for the conduct of heanngs such as notice of .
hearmgs w1tness lists, ‘adrmss1ble evrdence subpoenas, and depositions.”®”

When a party refuses to. arbrtrate a controversy as requested under Code of C1v1l Procedure
section 1299.4, subdivision (a), that party may be subject to a court order to engage in arbitration
pursuant to section 1281. 2

Thie test clalm statutes in thelr -entirety were declared unconstitutional by the California Supreme
Court on Aprﬂ 21 2003, as violating. portlons of art1cle XTI of the California Const1tut10n The

20 Code of Civil Procedure sectlon 1299 5, subdrvrsron (b).
21 Code of Civil Procedure section 1299 6 subdlvrslon (a)
2 Ibid. ‘ N '
3 Code of Civil Procedure section 1299. 7 subd1v1s10n (a).
* Ivid.

25 Code of Civil Procedure section 1299.7, subd1v1s1on (b)

26 Code of Civil Procedure section 1299.9, subdlvrsron (a); this prov131on was mod1ﬁed by

Statiites 2003, chapter 877,10 change the date of the amended charter to January 1, 2004, but |

since that amendment was not pled in the test clalm, staff makes no finding with regard to it.
27 Code of Civil Procedure sectlon 1299 9, subd1v1s1on (b) '

28 Code of Civil Procedure section. 1299 8.

2% Code of Civil Procedure sections 1280 et seq.

3 (ode of Civil Procedure section 1281.1.

31 County of Riverside v. Superior Court of Riverside County (2003) 30 Cal.4" 278 (County of

Riverside).
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basis for the decision is that the statutes: 1) deprive the county of its authority to provide for the
compensation of its employees as guaranteed in article XI, section 1, subdivision (b); and

2) delegate to a private body the power to interfere with local agency financial affairs and to
petform a mumclpal function, as prohrblted in article XI, section 11, subd1v181on (a). 32,33

Accordingly, the analysis addresses only the period during which the test claim statutes were -
presumed fo be constitutional, January 1,2001 through Apr11 21, 2003

The Commzsszon s Przor Deczszon

- The Commission demed this test clalm for the act1v1t1es related to local government part1c1pat10n
in binding atbitration, pursuant to Code of Civil Procedure sections 1281.1, and 1299 through
1299.9. The Commission concluded the followrng .

[TThe Commrssron finds that the test claim legislation does not constitute a new pro grarn or
higher level of service. The test claim legislation requires the local agency to engage in a

- binding arbitration process that may result in increased costs associated with employee
compensation or beneﬁts The cases have. con51stently lield that -additional costs alone in
the publzc do not constrtute an enhanced'servme to the pubhc” and therefore do not
impose a new program ot higher level of servi¢é on local governments within the meamng
of article XIII B, sectlon 6 of the Callforma Constitution. Slnce strlkes by law enforcement
officers and fire services personnel are plohlblted by law, no successful argument can be
made that the test clarm leglslat1on affects law enforcement or ﬁreﬁghtmg service to’ the

. public, : N ;

The claimant had initially requested reimbursement for: 1) costs to litigate the constrtutronahty of
the test claim statutes; 2) increased costs for salaries and benefits that could result from the binding -
arbitration award; 3) increased costs for compensation package “enhancements” that could be -
offered by the local agency as a result of vulnerabilities in 1ts bargamlng pos1t1on and 4) other
costs related to binding arbitration activities. .

At the hearing, however, the claimant withdrew its reﬂuest for re11nbu1sement for litigation,
compensation and compensation enhancement costs.>* Testimony was also provided at the hearing
that regardless of the legality of strikes by public safety personnel, strikes do still occur in the less

32 County of Riverside (2003) 30 Cal. 4" 278,282,

33 Section 1299. 7 subdivision (c), of the Code of Civil Procedure was subsequently amended to
cure the constltutlonahty issue (Stats. 2003, ch, 877) by addlng a prov131on allowmg the local
public agency employer to re_]ect the demsron of the arbltratlon panel '

body reject the decision of the arbitration panel except as specrﬁcally
provided to the contrary in a city, county, or 01ty and county charter wrth
respect to the rejection of an arbitration award.>

However, that statute was not pled in the test claim and Connmssron staff makes no ﬁndmg with
regard to it, :

3 Exhibit D, Reporter’s Transcript of Proceedings, July 28, 2006, pages 104-1 06.
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obvious form of “blue flu” or in other walys.35 The claimant also presented exhibits at the hearing
consisting of test claims and parameters and guidelines related to collective bargaining, that were
previously heard by the Commission. :

Removing the costs for litigating the constitutionality of the test claim legislation and employee
compensation significantly modified the test cldim, causing the ‘need for a reevaluation of activities
that are required by the test claim statute (e.g., designating an atbitration panel meinber and
participating in hearings) in light of the relevant case law.

The request for reconsideration alleged the following error of law:

The statement of decision relied upon cases supporting the concept that no higher

level of service to the public is provided when there are incteased costs for-
compensation of benéfits alone. For example, City of Richmond v. Commission on
State Mandates (1998) 64 Cal.App.4™ 1190, cited in the statement of decision, héld
that even though increased employee benefits may generate a highér quality of local
safety officers; the test claim legislation did not constitute a new prograr or higher
level of service; the coutt stated that “[a] higher cost to the lo¢al government for
compensating its employees is not the same as a higher cost of providing services to

. the public.” ‘However, City of Richimond was based on test claim legislation that

" increased the cost for-death benefits for local safety members, but did not result in
"“actual mandated activities. ' o

The statement of decision also telied upon San Diego Unified School Dist. v.. '
Commission on State Mandates (2004) 33 Cal.4™ 859, which summarized and
_reaffirmed several previous cases to illustrate what constitutes a “new program or
“higher level of service.” However, none of the older cases cited [— i.e., Countyof
- Los:Angeles v. State of California (1987) 43 Cal.3d 46,.City of Anaheim v. State of
;_ California (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of California
"(1990) 50 Cal.3d 51, and City of Richmond v. Commission On State Mandates, et
al. (1998) 64 Cal.App.4"™ 1190, —] denied reimbursement for actual activities .
. imposed on the local agencies. In addition, San Diego Unified School Dist. did not
address the issue of “new program or higher level of service” in the context of
‘actual activities mandated by test claim legislation which increased the costs.of

employee compensation or benefits,*
Claimant’s Position

The claimant contends that the test claim, statutes constitute a reimbursable s_tate-mandatéd
program within the meaning of article XIII B, section 6 of the Califdrnia Constitution and
Government Code section 17514, = o = : e _
Cl:ahnant asser’t_s that costs for the folloﬁf,ﬁg acti\iities will be incurred and are reimbursable:

1. Costs for training agency management, counsel, staff and members of governing bodies .
regarding SB 402 as well as the intricacies thereof. :

35 Exhibit D, Reporter’s Transcript of Proceedings, July 28, 2006, pages 98-99.
. 36 Exhibit B, Request for Reconsideration, page 3. ' e
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2. Costs incident to restructuring bargammg units that include employees that are covered
by SB 402 and those which are not covered by SB 402.
3. Increased staff time in preparing for negotiations in order to collect and compile
‘ comparablhty data specified in Code of Civil Procedure, section 1299.4.
4. Increased time of agency negotiators, 1nclud1ng staff consultants, and attorneys, in
* handling two track negotiations: those economic issues which are subJ ect to SB 402
arbitration and those issues which are not subject to arbitration,
5. Time to prepare for and consult with the governing board regardlng the last best and final
offer to be submitted to the arbitration panel. -
Time to prepare for and participate in any mediation process.
Consulting time of negotiators, staff and counsel in selecting the agency panel member.
Time of the agency negotiators, staff and counsel in vetting and selecting a neutral
arbitrator. .
9. Time of the agency negotiators, staff and counsel in brleﬁng the agency panel member.
10. Time of the agency negotiators, staff and counsel in preparing for the arbitration hearing.
11. Time of the agency negotiators, staff and counsel in vettlng, selecting and preparlng
expert witnesses.
12. Time of the agency panel member and attorney.in pre-arbltratlon meetlngs of the panel
13. Staff and attorney time involved in discovery pursuant to Code of Civil Procedme
sections 1281.1, 1281.2 and '1299.8, _
14, Staff, attorney, witness and agency panel member time for the hearmgs
15. Attorney time in preparlng the closing brief.
16. Agency panel member timie in consulting in closed sessions w1th the panel.
17. Time of thé attorney, negotiators, and staff consulting with the agency panel member _
prior to the issuance of the award.
18. Time of the attorney, negotiators, staff, agency panel member, and governing board
consultlng regarding the award and giving directions to agency negotiators.
19. Time of the ageiicy negotlators to negotlate w1th the umon s negot1at1ng representatives
based ‘on the award.
20. Costs of inevitable litigation regarding the interpretation of critical provisions of the law
_ which are amblguous 1nclud1ng the fact that the act covers “all other forms of -

remunetation,” and covers émployees’ perfonmng any related dutiés” to firefighting and
investigating. - . o

% N o

Claimant argued, in its'April 13, 2006 comments on the first draft staff analysis, that “[a]s of
January 1, 2001, local government officials had no alternative other than to enforce the
provisions of this statute until it was declared unconstitutional, otherwise they would be subject
to a writ of mandate to compel binding arbitration.” Claimant further states that “[i]n fact, it was
because the County of Riverside refused to engage in binding arbitration that the writ of mandate
action was commenced against it, resultifig in the decision of the Supreme Court which made this
test claim statute invalid as being unconstitutional.”  Claimant believes the cases cited by
Commission staff in the analysis are not on p01nt

Claimant also. points out that as legislation goes through the process of being adopted “there are a
plethora of committee hearings and analyses performed” and “if there is any risk for a statute
being declared unconstitutional, it should be borne by the State, which has the resources for a full
and complete analysis of pending legislation prior to enactment.” Claimant concludes that
“[fjocal authorities have no alternative than to assume that legislation is valid until such time as it

10  0I-TC-07 Binding Arbitration
Reconsideration of Prior Final Decision — Final Staff Analysis




Hearing: January 25, 2007
J:/mandates/2001/tc/01-TC-07/Reconsideration/FSA

is declared unconstitutional by the courts of the State of California.” Therefore, claimant
contends, the Commission should find that Binding Arbitration was a reimbursable, mandated
program from its effective date until it was declared unconstitutional. )

Claimant also provided testimony that, regardless of the legality. of strikés .by public safety
personnel, strikes do still occur by these personnel in the less obvious form of “blue flu”™ or via
other methods. S :

l_)epa'l"tm"én’_:t,_of Finance Position

Department of Finance submitted comments on the test claim concluding that the administrative
and compensation costs claimed in the test claim are not reimbursablé costs pursuant to article
XIII B, section 6 of the California Constitution, based on various court decisions and the
provisions of the test claim statutes. Specifically, the Department asserts that:

r - 1) thetest claim sfatutes do not create a new program or higher level of service in an
.. existing program, and the costs alleged do not stem from the performance of a
. requirement unique to local government; : :

2) alleged higher costs for compensating the claimant’s employees are not reimbursable,
since competisation of employees in general is a cost that all employers must pay;
furthermore, allowing reimbursement for any such costs could “undermine an
employer’s incentive to collectively bargain in good faith;”

3) alleged cost for increased compensation is not unique to local government; even
. though claimant may argue that compensation of firefighters and law enforcement

officers is unique to local government, the “focus must be on the hardly unique
. function of :éompensatingemployees in general;” and ' '

4) Code of Civil Procedure section 1299.9, subdivision (b), provides that costs of the
arbitration proceeding and expenses of the arbitration panel, except those of the -
o employer representative, are to be borne by the employee organization; in the test
claim statutes, the Legislature specifically found that the duties of the local agency -
. employer representatives are substantially similar to the duties required under the
current collective bargaining procedures and therefore the costs incurred in
petforming those duties are not reimbursable state mandated costs; and thus, during
the course of arbitration proceedings, “there are not any net costs that the employers
would have to incur that would not have been incurred in good faith bargaining or.
that are not covered by the employee organizations.” o -

The Department proi/ided additional comments on the draft staff analysis for reconsideraﬁon of the
ptior decision, concurring in Commission staff’s findings recommending the test claim be denied.

©
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution”” recognizes
the state constitutional restrictions on the powers of local government to tax and spend. 38wt
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased ﬁnancial
' respon51b111t1es because of the taxing and spending limitations that articles XIII A and XIII B
impose.”™ A test claim statute or executive order may impose a reimbursable state-mandated
plogram if it orders or commands a local agency or school district to engage in an act1v1ty or
task.*® In addition, the required act1v1ty or task must be new, constituting a “new program,” and
it must create a “hlgher level of service” over the previously required level of service.*!

The courts have defined a proglam * subject to article XIII B, section 6 of the Cahfornla ‘
Constitution, as one that carries out the governrnental funcnon of providing public services, ot a
law that imposes unique requirements on local agencies or school districts to 1mp1ement a state
policy, but does not ‘apply generally to all re31dents and ent1t1es 1n the state To determme if the

with the. legal requirements in effect nnmedlately before the enactment of the test cla1m
legislation.”® A “higher lgvel of service’ occurs when there is “an increase in the actual level or
quality of governmental services provided.”

37 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: “Whenever the Legislature or any state agency mandates a new program-or higher
level of service on any local government, the State shall provide a-subvention of funds to -
reimburse that local government for the costs of the program or increased level of service, except
that the Legislatiire may, but need not, prov1de a subvention of funds for the followmg mandates:
(1) Legislative mandates requested by the local agency affected. (2) Leg1slat1on deﬁmng a new

crime or changmg an ex1st1ng definition of a crime. (3) Leglslatlve mandates enacted prior to

J anuary 1, 1975, or executive orders or regulatlons initially 1mp1ement1ng leglslatlon enacted '
prior to January 1,1975.”

38 Department of anance v. Commzsszon on State Mandates (Kern Hzgh School Dist.) (2003) 30
Cal.4th 727, 735.

B 39 County of San Diego v. State of Calzforma (1 997) 15 Cal 4th 68, 81.
* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

N San Diego Unified School Dist. v. Commission on State Mandates (2004) '—33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unzf ed School District v. Honzg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).

@ San Diego Unifi ed School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in-

County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, 56 (Los Angeles), Lucia Muor,
supra, 44 Cal.3d 830, 835).

B San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830,
835

“ Sun Diego Unified School Dist,, supra, 33 Cal.4th 859, 877, | o
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Flnally, the newly requ1red activity or increased level of service must 1mpose costs mandated by
the state.*

- The Commission is vested with excluswe authorlty to adjudicate dlsputes over the existence of
state-mandated programs within the meamng of article XIII B, section 6.% In making its
decisions, the Commission must strictly construe article XIII B, section 6 and hot apply it as an .
“equitable remedy to cure the perceived unfairness resulting from political declslons on funding
prlorltles gl

' ThlS recon51derat10n poses the followmg issues: .

. Is the final decision on the Binding Arbitration test clalm adopted on July 28, 2006,
contrary to law?

o Are the test claim statutes subject to article XIII B, section 6 of the Cahforma
Constltutlon? .

e Do the test clalm statutes constitute a “new program or higher level of servme * within the
meaning of article XIII B, section 6 of the California Constitution?

¢ ‘Do the'test claim statutes impose “costs mandated by the state” within the meaning of
article XIIT B, section 6 of the Cahforma Const1tut10n and Government Code
section 175147

Issue 1: Is the prior final declsnon on the Binding Arbttratlon test clalm, adopted on
July 28, 2006 contrary to law‘?

The Bmdzng Arbitration test claim was denied based on the finding that it did not 1mpose a “new -
program or-higher leve] of service” on local agencies within the meaning of article XIII B,

section 6 of the California Constitution, The test claim statutes were found to constitute a
“program,” since they i impose unique réquirements on-local agencies that do not apply generally
to all residents and entities in the state. However, since strikes by public safety petsonne] are
illegal; and no other service to the pubhc could be 1dent1ﬁed the test clalm statutes were hot
found 0 const1tute an enhanced service to the public. :

Becatise thie claimant requeésted reimburserent fot émployee E'Omjjerisatic‘)ﬁ costs in the original
test claim, the analysis relied upon case law applicable to that situation, i.¢., where
reimbursement was sought for employee compensatlon or-other beneﬁt-related costs alone and -
no actual activities had been claimed. However, since the test claim was modified at the hearmg
to withdraw the request for reimbursement for employee compensatlon costs, the costs and
activities that remain must be re-analyzed as a factual situation that can be distinguished from the
- situations in the case law originally cited.

® County of Fresno v. State of Calzforma (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App. 4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556. _

4 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Governrnent Code sectlons
17551,17552.

41 County of Sonoma, supra, 84 Cal.App.4th 1264 1280, 01tmg City of San Jose v. State of
California (1996) 45 Cal.App. 4th 1802, 1817. - _ o
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The prior final decision relied upon cases supporting the concept that no higher level of service
to the public is provided when there are increased costs for compensation or benefits alone. For
example, City of Richmond v. Commission on State Mandates (1998) 64 Cal.App, 4™ 1190, cited
in the Statement of Decision, held that even though 1ncreased employee benefits may generate a
higher quality of local safety officers, the test claim statutes did not constitute a new program or
higher level of service; the court stated that “[a] higher cost to the local government for
compensating its employees is not the same as a higher cost of providing services to the pubhc
However, City of Richmond was based on test claim statutes that increased the cost for death
benefits for local safety members, but did not result in actual mandated activities.

The prior final decision also relied upon San Diego Unified School Dist. v. Commzsszon on State
Mandates (2004) 33 Cal.4" 859 which summarized and reaffirmed several previous cases to
illustrate what constitutes a “new program or higher level of service.” However, none of the
older cases cited — i.e., County of Los Angeles v. State of California (1987) 43 Cal.3d 46 City of
Anaheim v. State of Calzfor nia (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of
California (1990) 50 Cal.3d 51, and City of Richmond v. Commission On State Mandates, et al.
(199 8) 64 Cal.App. 4™ 1190, — denied reimbursement for actual activities imposed on the local
agencies. In addition, San Diego Unified School Dist. did not address the issue of “new program .
or higher level of service” in the context of actual activities mandated by test clalrn statutes

which increased the costs of employee compensatlon ot benefits.

Although there is no case law directly on point for the situation where the test claim statutes
impose activities that are unique to local government but do not clearly prov1de a service to the
public, prior test claims have allowed reimbursement in such circumstances. Furthermore, since »
testimony was provided at the hearing that strikes by public safety personnel do occur; albeit in

the less obvious form of “blue flu” or by othef means, the legislative purpose forthe test claim
statutes must be reevaluated in the analysis to determine whethier the provisions 1esult in an
increase in the level ot quality of governmental services prov1ded : o

Staff finds that the prior final deCISIOIl for thls test cla1m is contrary to law, and the Statement of
Decision should be replaced to reflect the followmg new analysis and the resultmg ﬁndlngs

Issue 2: Are the test claim statutes subject to article XTII B, section 6 of the Cahforma
Constntutnon" N

Do the Test Clazm Statutes Mandate Anv Acthtzes?

In order for a test claith statute or regulatlon to impose a relmbul sable state-mandated program
under article XIII B, section '6, the language must mandate an activity or task upon local
governmental agencies. If the lariguage does not mandate or requlre local agenc1es to per form a
task, then article XIII B, section 6 is not triggered.*®

As amended at the hearing on this test claim, claimant is seekmg reimbursement for the
following activities: 1) costs for training on the test claim statute; 2) costs for restructurmg
bargaining units; 3) discovery activities pursuant to Code of Civil Procedure sections 1281.1,
1281.2 and 1299.8; 4) selecting the agency panel member and neutral arbitrator, and briefings;
5) preparing for and consulting with governing board regarding the last best and final offer;

* City of Merced v. State of California (1984) 153 Cal:App.3d 777, 783 (City of Merced).
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6) preparing for and participating in negotiations, mediation and arbitration hearings; and
7) costs of litigating interpretation of the test claim statutes. .

Training Costs

Staff finds that trammg agency management counsel, staff and members of governmg bodies
regarding binding arbitration is not requzred by the plain language of the test claim statutes.
Therefore these costs are not state-mandated or subject to article XIII B, sectron 6.

_ C’osts for Restructurmz Bargamzng Units

Staff finds that the plain language of the test claim statutes does not requzre bargaining units to
be restructured. Thérefore, ary costs associatéd with such restructuring are not state-mandated
or subject to article XIII'B, sectlon 6. :

Dzscoverv Activities Pursuant to Code of szzl Procedure Sectzons 1281, 11 28] 2 and ] 299, 8

When one party refuses to engage in arbltratlon, sectlon 1281 2 estabhshes grounds for a court to
determine whether there is a legal requirement to engage in arb1trat1on and to compel arbitration

if necessary. Sections 1281.1 and 1299.8 make these provisions applicable to binding arbitration.
‘proceedings set forth under the test claim statutes. Staff finds that activities related to dlsoovery,

pursuant to, these sections, are not required. = - . ,

Undef the test claim statutes, arbitration is compelled whien an impasse has been declared and the
employee organization initiates arbitration. The only party that wotild refuséto engage in”
binding arbitration'under this scenario is the locél public agency employer and such a decision
to refuse to erigage in arbitration is dlscretlonary Any discovery activities claimed by-these"
prov1s1ons would be tr1ggered by that d1scretlonary declslon, and thus are not state-mandated or
subj ect to artlcle XIII B, sectlon 6. : -

Selectzm,7 Agencv Panel Member and Neutral Arbztrator
Code of Civil Procedure section 1299.4; subd1v1s1on (b) states that:

~ Within three days after 1ece1pt of the wr1tten not1ﬁcatron [trlggermg
,bmdmg arb1trat1on], each party shall des1gnate a person to serve as. its.
member of an arb1trat10n panel. Within five days thereafter, or w1thm
. additional perlods to, which they mutually agree, the two, members of the
arbitration panel appomted by the parties shall de51gnate an 1mpart1al
person with experience in labor and management drspute resolutron to act
‘as cha1rperson of the arbitration panel

' In the event: that the partles are unable ot unwrlhng to agtee: upon a third
_person to serve as chairperson, the two members of the arbitration panel
. shall jointly request from the American Arbitration Association a list of
“seven impartial and experienced persons who are famlhar with matters of
. employer-employee relations. The two panel membets may as an
~ alternative, jointly request a list of seven names fromthe California State
‘Mediation and Conciliation Serv1ce, or a list from e1ther entity contalmng
more ot less than seven names, so long as the number requested is an odd
number. If after five days.of receipt of the list, the two panel members
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cannot agree on which of the listed persons shall serve as chairperson,
they shall, within two days, alternately strike names from the list, with the
first panel member to strike names being determined by lot. The last
person whose name remarns on the hst shall be chalrperson

Claimant is seekmg relmbursement for: 1) consultlng tlme of negotiators, staff and. counsel in
selecting the agency panel member; 2) time of the agency. negotiators, staff and counsel in
vettlng and selecting a neutral arbitrator; and 3) time of the agency negotiators, staff and counsel
in briefing the agency panel member. Staff finds that the plain language of the test claim statutes
requires only that the public agency employer select an agency panel member. The test ¢laim - -
statutes require the arbitration panel members selected by the parties, rather than the employer or
employee organization, to select the neutral third panel member to act as chairperson. Moreover,
nothing in the test claim statutes requlres the pubhc agency panel member to be br1efed '

- Thus the only act1v1ty requlred is the selectlon of an agency panel member and therefore that
act1v1ty alone i is state-mandated and subject to arttcle XIII B seotron 6.

Prepare for and Consult with Governm,gr Board Regardmg Last Best Offer. of Settlement

Code of Civil Procedure section 1299.6; subdivision (a), requlres that, oncé the arbitration
process is triggered, the arbitration panel shall direct that five days prior-to the comimmencemeiit of
its hearings the local public agency employer and employee organization shall submit “the last.

best offer of settlement as to each of the issues within the scope of arbitration ,. - made in -
bargaining as a proposal or counterproposal and not previously agreed to by 1 the parties, pr1or to.
any arbitration request .. . . The test claim statutes do not, however, require the local public
agency employer to prepare for and consult with the governing board regardlng the last best offer
of settlement. Thus the only activity required is to submit the last best final offer of settlement to
the arbitration panel, and, theref01e that act1v1ty alone is state-mandated and subJ ect to artlcle
XIII B, section 6. : : E

Prepare for and Enga;ze in Neébtiainns ‘Medz‘aﬁoh and Hearings"

compiling comparablhty data SpCleied in Code of Clv11 Procedule section 1299.4, handhng two-
track negotiations (for economic 1ssues that aré subject to arbitfation and économic 1ssues that
are not subject to arb1trat10n) and ] preparmg for and part1c1pat1ng in medlatlon

Staff finds that the plam language of the test clalm statutes. does not requzre the local pubhc
agency to collect and compile compar ability data in preparation for negotiations, to handle “two-
track” negotiations, or to participate in mediation, when such activities occur outside the
arbitration process. Therefore, any costs associated with such preparation or negotiations prior
to the arbitration process being. trlggered are not state-mandated or subject to article XIIL B,
section 6. ' : Sy o

Howeve1 once the arbitration process is trlggered by declaration of the negotratlon impasse
and the employee orgamzatron s request for arbltratron ~ the arbitration ‘panel can direct the

" parties to take various actions. The panel may “meet with the parties or theit Teprésentatives,
either jointly or separately, mhake 1 1nqu1r1es and investigations, hold- hearmgs ‘and take any other
action 1nclud1ng further mediation, that the arb1tratlon panel deems approprrate 4 For the

% Code of Civil Procedure section 1299.5, subdivision (a).
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purposes of its hearings, investigations or-inquiries, the panel may- also “subpoena witnesses,
administer oaths, take the testimony of any person, and issue subpoenas duces tecum to.require.
the production and examination of any employer’s or employee organization’s records, books, or
papers relating to any subject matter before the panel.”5 0 ” i

Additionally, Code of Civil Procedure section 1299.8 states that, unless ot_herwise,gprovided in
the test claim statutes; the general provisiens regarding arbitration found in the Code of Civil
Procedure’’ are applicable to binding arbitration‘proceedings under the test claim statutes. The
relevant portions of these general arbitration provisions-establish procedures for the conduct of
hearings such as notice of hearings, witness lists, admissible evidence, subpoenas, and .
, depositions.52 - . : : o [ :
Section 1‘299.9;‘§ubdiVisioh (b), states that, unless otherwise agreed to by the parties, the costs of
the arbitration proceeding and the expenses of the arbitration panel, except those of the employer
srepresentative, shall be borne by the employee organization. “Thiss, the public agency employet
is responsible for costs ofiits agency panel memiber, but not the cost of the proceeding:or the
other panel members. R BT . S
Claimant is seeking reimbursement for the following teinaining activities:’
1. time of the agency hegotiators, staff and coutisel in preparing fot the arbitration hearing; -
" 9. time of the agency negotiators, staff afid counsel in vetting, selecting and preparing
* expert witnesses, . : . o
time of the agency panel member and attorney-in pre-arbitration meetings of the panel;
“staff, attorney, witness and agency panel member-time for the hearings; .
" agency panel member time in consulting in closed sessions with the panel;

attorney timé in preparing the closing brief;”

N

# time of the attorney, negotiators, and staff in consulting with the agency panel member
prior to the issuance of the award; . : |

8. time of the atforney, negotiators, staff, agency panel {I;@@bar, and governing bqérd
consulting regarding the award and giving directions to agency negotiators; and
9. time of the agency negotiators to negotiate with the inion’s negotiatirig reptesentatives
~ based on the:award. T G L
Once afbitration is triggered urider Code of Civil Procedure section 1299.4, the arbitration panel,
within the scope of its authority, may ditect the parties to perforr specified attivities. Since the

arbitration proceeding, once triggered, is mandatory, staff fiids that the activities directed by the
arbittation panel of activities initiated by the local public agency employer to participate in
arbitration, are not discretionary. As noted above, the arbitration panel’s authority includes
“meeting with the parties or their representatives, making inquiries and investigations, holding

hearings, and taking any other action including furthe;_‘mgdiation, that the arb{tration panel

3 Code of Civil Proceciure section 1299.5, subdivision (b).
31 Code of Civil Procedure sections 1280 et seq.
52 Code of Civil Procedure sections 1282 et seq.
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deems appropriate,™ as well as subpoenaing witnesses, administering oaths, taking the testimony
of any petson, and issuing subpoenas duces tecum to require the production and 'examination of
any employer’s or emploA-yee organization’s records, books, or papers relating to any subject
matter before the panel.’ . T ‘ ‘ g

The plain language of the test claim statutes does not require the local public agency, or its staff
or governing board, to prepare for heanngs prepare expert witnesses, prepare a closing brief;
consult with its panel member priot to issuance of the award, or negotiate with the employee
organization representatives based on the award. Further, the plain language of the test claim
statutes does not require the employer’s arbitration panel member to participate in pre-arbitration
meetings with local agency staff, consult with local agency staff prior to issuance of the award, -
consult in closed session with the arbitration panel, or consult with local agency staff and the
governing board regardmg the award However to the extent that any of the above activities are
directed by the arbrtratron panel within the scope of its authorrty, the activity is state-mandated

Thus, once arbitration is triggered under Code of Civil Procedure section 1299.4, only the"
following activities, fo participate in the arbitration process or as required by the arbztratzon
panel, are state-mandated and subject to article XIII B, section 6:

e Meet with the. a1b1trat10n panel (Code Civ. Proc. § 1299.5, subd (a))

. Cooperate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)):
rParticipate in mediation (Code Civ. Proc..§ 1299.5, subd. (a)).

‘Participate in hearings (Code Civ.Proc. § 1299.5, subd. (a)).

Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. §:1299.5, subd.

®.

6. Respond to or make demands for witness lists and/or documents (Code Civ. Proc 8
1282 2, subd. (a)(2)).

7. Make apphcatron and respond to deposition requests (Code CIV Proc §§ 1283,
1283. 05)

8. Conduet dlscovery or respond to drscovery requests (Code C1v Proc $ 1283 05)

LR W

. Costs of thzzatzng Interpretatzon of the Test Clazm Statutes

Claimant is seekmg “[c]osts of inevitable lltlgatron regarding the 1nterpretat10n of crltlcal
provisions of the law which are ambiguous,” including the fact that the act covers “all other
forms of remuneratlon and covers employees perfon‘nmg any related duties” to ﬁreﬁghtlng )
and. 1nvest1gat1ng Staff finds that ht1gat1ng any aspect of the test claun statutes is not required.
by the plain language of the test claim statutes. Therefore these costs are not state-mandated or
subject to article XIII B, sectlon 6,

Summary of State-Mandated Activities

In summary, staff finds the followmg activities are state-mandated and therefore subject to
article XIII B, section 6:

3 Code of Civil Procedure section 1299.5, subdivision (a). -
5 Code of Civil Procedure section 1299.5, subdivision (b).
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/1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd: (b)).

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
§ 1299.4, subd. (b)). s

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process: '

a. Meet with the arbitration panel (Code Civ. Proc. §.1299.5, subd. (a)).

b 'Partic‘irl;ate in inquiries or investig';itiohs (Code Civ. Prfoc. § 1299.5, subd. (a)). '
. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (8)).

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. ().

_e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5,

subd., ()-

" £ Respond to or make demands for witness lists and/ot documenﬁ (Code Civ. Proc.
- §1282.2, subd. (2)(2)).

g. - Make application and respond to deposition requests (Code Civ. Proc. §§ 1283,
- 1283.05). - . o

h. Conduct discovery or yésppnd to discovery reque’sté‘ (Cdde Civ. Proc. § 1283.05).

These activities are only state-mandated for the time period in which the test claim statutes were
presumed constitutional, January 1, 2001 through April 21, 2003, . o

Do the Mandated Activities Constitute aﬂP'rogram?

The courts have held that the term “program” within the meaning of article XIII B, séction 6
means a program that carries out the governmental function of providing a service to the publie,
~ or laws which, to. implement a state policy, impose unique requirements on local goverriments

and do not apply generally to all residents and entities in the state. Only one of these tests must

be met in order to find that the test claim statutes constitute.a “program.”

Here, the test claim statutes establish new binding arbitration activities for local public agency
employers who employ peace officers and firefighters. The Department of Finance asserts that

the costs alleged do not stem from the performance of a requiremeént unique to local government.
Staff disagrees with the Department, since the test claim statutes are only applicable to local.
public agency employers who employ peace officers and firefighters, and there is no other
requirement statewide for employers to engage in binding arbitration with employee - .
organizations. Hence the test claim statutes do not apply generally to all residents and entities in ’
the state. ' o Lot '

Moreover, based on the plain language of the test claim statutes, the Legislature’s intentin
enacting the statutes was to “protect the health and welfare of the public by providing impasse
remedies necessary to afford public employers the opportunity to safely alleviate the effects of

Jabor strife that would otherwise léad to strikes by firefighters and law enforcement officers.”

33 Coumfy of Los Angeles v. State of California (1987) 43 Cal.3d 46; 56 (County of
Los Angeles). ' ‘ .

56 Code of Civil Procedure section 1299.
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Although stnkes by law enforcement officers and ﬁreﬁghters are illegal, there is evidence in the
record 1ndlcat1ng that such strikes nevertheless oceur Thus the intent of these statutes is to
prevent strikes by local safety officers thereby providing a service to the public,

Therefore staff finds that the activities mandated by the test claim statutes constitute a
“program,” within the meaning of article XIII B, sectlon 6, under either of the tests set forth in
County of Los Angeles. "

Issue 3: Do the test claim statutes constltute a “new program or hlgher level of
service” within the meaning of article XIII B, section 6 of the California
Constitution?

A test claim statute or executive order i imposes a “new program or hlgher level of service” when
the mandated activities: a) are new in comparison.with the pre-existing scheme; and

b) result in an 1ncrease in the actual level or. quality of governmental servicés provided by the
local public agency.”® The first step in making this determination is to compare the mandated

activities with the legal requirements in effect immediately before the enactment of the test claim
statute and regulations.

Pricr to the enactment of the test claim statutes,;local public agency employers were required to

. meet and confer in good faith with recognized employee organizations under the Meyers-Miljas-
Brown Act. The test claim statutes added new state-mandated activities relating to binding
arbitration. Thus, the program is new in comparison with the pre-existing scheme.

Because the Legrslature s intent in enactmg test claim statutes was to prevent strikes by local
firefighters and peace officers, and the statutes requiré local pubhc agencies that employ these
local safety officers to engage in new activities.to. :prevent such strikes, the'statutes result in an.
increase in the actual level or quality of services prov1ded by the local pubhc agency.,

Therefore, staff finds that the activities mandated by the test claim statutes constitute a “new
program or higher level of service” within the meaning of article XIII B, section 6. -

Issue 4: Do the test claim statutes i 1mpose “costs mandated by the state” within the
meaning of article XIII B, section 6 of the Cahforma Constltutlon and
Government Code section 175147

For the test claim statutes to 1mpose a relmbursable ‘state-mandated pro gram, the néw activities
must impose costs mandated by the state pursuant to Government Code section 17514,
Government Code section 17514 defines “costs’ ‘mandated by the’ state” as any 1ncreased cost a

local agency is required to incur as a result of a statute that: mandates anew program or higher
level of service. - :

The claimant stated in the test claim that “[t]he act1v1t1es necessary to comply with the mandated
activities cost well in excess of $200.00 per year .. Thus the claimant initially prov1ded

57 Exhibit D, Reporter’s TransCript of Proceedings, July 28 2006, pages 98- 99.

38 San Diego Unified School Dzst supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830
835.

%9 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. That -

20 01-TC-07 Binding Arbitration
Reconsideration of Prior Final Decision — Final Staff Analysis




Hearing: January 25, 2007
J:/mandates/2001/tc/01-TC-07/Reconsideration/FSA

evidence in the record, signed under penalty of perjury, that there would be increased costs as a
result of the test claim statutes. However, new evidence was provided at the Commission hearing
for this test claim, under oath, that the claimant did not get to a stage in negotiations where
binding arbitration was triggered. 60 Since no activities are reimbursable prior to the point at
which binding arbitration is triggered under Code of Civil Procedure section 1299.4, claimant did
not in fact incur any costs mandated by the state to comply with the mandated activities during'
the limited reimbursement period in question (January 1, 2001 through April 21, 2003).

Therefore, staff finds that the activities mandated by the test claim statutes do not impose “costs
mandated by the state” within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514.

Conclusion

Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law. .
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do
not impose a reimbursable state-mandated program on local agencies within the meaning of '
article XIII B, section 6 of the California Constitution, and Government Code section 175 14,
because there is no evidence in the record to show that the claimant incurred “costs mandated by
the state” to %omply with the mandated activities during the limited reimbursement period of
Janwary 1, 2001 through April 21, 2003.

Recommendation

Staff recommends the Commission adopt this analysis — finding that the prior Statement of
Decision adopted on July 28, 2006, was contrary to law and to correct the error of law as set forth
in the analysis — and deny the test claim. '

sectio'n was subsequently modified in Statutes 2002, chapter 1124, to increase the minimum to

~ $1,000. If this test claim is approved, any reimbursement claims must exceed $1,000.

60 Exhibit D, Reporter’s Transcript of Proceedings, July 28, 2006, pages 11-5-1_16.

21 01-TC-07 Binding Arbitration
Reconsideration of Prior Final Decision — Final Staff Analysis







Hearing Date: January 25, 2007 ,
J:/mandates/2001/tc/01-TC-07/Reconsideration/PropSOD

ITEM6

RECONSIDERATION OF PRIOR FINAL DECISION
- PROPOSED STATEMENT OF DECISION

Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

-~ Statutes 2000, Chapter 906 (S.B. 402)
- Binding Arbitration
- 01-TC-07
. City of Palos Verdes Estates, Claimant |

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s decision on the
reconsideration of the Binding Arbitration test claim.! ‘

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning on
page three, which accurately reflects the staff analysis and recommendation on this test claim.
Minor changes, including those that reflect the hearing testimony and vote count, will be
included when issuing the final Statement of Decision. '

If the Commission’s vote on item 5 modifies the staff analysis, staff recommends that the motion
to adopt the proposed Statement of Decision reflect those changes, which will be made before

" issuing the final Statement of Decision. Alternatively, if the changes are significant, staff
recommends that adoption of a proposed Statement of Decision be continued to the

. March 2007 Commission hearing. ' ‘

v

I california Code of Regulations, title 2, section 1188.1, subdivision (a).

1 -







BEFORE THE | .
COMMISSION ON STATE MANDATES |

STATE OF CALIFORNIA.
IN RE RECONSIDERATION OF PRIOR || C2s¢ Mo~ 01-TC-07

FINAL DECISION: |* Binding Arbitration’

Code of Civil Procedure Sections 1281.1, 1299;- - L
1299.2, 1299.3, 1299.4, 1299.5,1299.6, 1299.7, PROPOSED STATEMENT OF DECISION

P PURSUANT TO GOVERNMENT CODE
12998, and 1229% | SECTION 17500 BT SEQ.; CALIFORNIA
Statutes 2000, Chapter 906 ¥ CODEOF REGULATIONS, TITLE 2,

“DIVISION 2, CHAPTER 2.5, ARTICLE 7

Filed on October 24, 2001 by, the City of

B (Pijojjbséd for Adoption on January 25, 2007)

Palos \Cérd_es Estates, Claimant.

PROPOSED STATEMENT OF DECISION

"The Commission on State Mandates (“éonlﬁﬁj’ésion”)’:heafd and decided the reconsideration of

this test claim during 4 régiilarly scheduled hearirig on January 25, 2007. [Witness list will be

 included in thie final Statemient of Decision.]

The law applicable to the Commission’s determination of & reimbursable state-mandated
program is article XIII B,section 6 of ‘the California Constitution; Government Code section
17500 et seq., and related Gase law. e R

The Commiééibn [éd@ptéd/modiﬁéd] _thfcf staff .analvysis_uét the h'é‘égring. by a Su'permajrori’-cy vote of
[vote count will be included in the final Statement of Decision] to change the prior ﬁnal decision

adopted on July 28, 2006, and to deny this test claim.

Summary of Findin’gs‘“n_ - T (

This is a reconsideration of a priof final decision that was adopted on July 28, 2006, to deny the
Binding Arbitration test claim: Government Codeé section 17559 and section 1188.4 of the -
Commission’s regulations provide authority for this action. A supermajofity of five affirmative
votes is required to change a prior fitial decision. = - :

The Binding Arbitration statutesyin the context of improving labor relations between local - -
agencies and their law enforcement officers and fitefighters, provide that, where an impasse in
negotiations has been'declared, and if the employee organization so requests, the parties would
be subject to binding arbitration. The test claim statutes were éffective on January 1,2001; but
were declared unconstitutional by the California Supreme Court on April 21, 2003, as violating
the “home rule” provisions of the California Constitution.

In the original test claim, the claimant sought reimbursement for employee compensation costs.
The Commission’s prior decision to deny the test claim was based on case law holding that
additional costs alone, in the absence of some increase in the actual level or quality of
governmental services provided to the public, do not constitute a new program or higher level of
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service, Moreover, since strikes by law enforcement officers and fire services personnel are
prohibited by law, the Commission found that no successful argument could be made that the test
claim statutes affect law enforcement ot firefighting service fo the pubhc

However, the test claim was modified at' the July 28, 2006 heaung to withdraw the
reimbursement request for employee compensation, and the remaining costs and activities for the
test claim are factually distinguishable from the situation in the case law that was relied upon.
Testimony was also prov1ded at the hearing that, even if strikes by pubhc safety personnel aje
illegal, strikes do still occur in the less obvious form of “blue flu” or via other methods. Thus,
the Comm1ssmn ﬁnds that the pl‘lOI' final decision is contrary to law. -

The Commission further ﬁnds that although the test claim statutes mandated certaln act1v1t1es for
the period of January, 1, 2001 through April 21, 2003, and did constitute a “progidm” as well as a
“new program or. h1gher level of service,” the statutes did not impose “costs mandated by the state”
- pursuant to Government Code section 17514 because there is no evidernce in the record to indicate
 that the claimant incurred any costs to comply with the mandated activities during the limited
reimbursemerit period in question (January 1, 2001 through April 21, 2003). Therefore, the
Commission finds that the test claim statutes do not impose a reimbursable state-mandated
program on local agencies within the meaning of article XIII B section 6 of the California
Constitutioh.

BACKGROUND

Government Code sectlon 17 559, sublelslon (a), grants the Comm1ss1on w1th1n statutory
timeframes, discretion to reconsider a prior final decision.. That section states the following:

The commission may order a reconsideration of all orpartof atestclaimor - .,

' 1ncorrect reductlon claim, on petltron of any party, The. powet | toordera ..,
reconsideration or amend a test claim decision shall expire 30 days after the
statement of decision is delivered or mailed to the claimant. If addltlonal time is
needed to evaluate'a petltlon for reconsideration filed prlor to the expitation of the
30-day period, the commission may grant a stay of that explratlon for no more
than 30 days, solely for the purpose of considering the petition. If no action is
taken on a petition within the time allowed for ordering reconsideration, the - .
petition shall be deemed denied.

By regulatlon the: Comm1ss1on has. prov1ded that any. 1nterested party, affected state agency or
Commission member may. file a petition with the Commission requestlng that the Commission
reconsider and change a prior final decision to correct an error of law.”

Before the Commission considers the request for recon51de1 ation, Commission staff is required to

prepare. a written analys1s and recommend whether the request for.reconsideration should be

~ granted.? A supermajority of five affirmative votes is required to grant the request for
recon51derat10n and schedule the:matter for a hearing on the merlts 4. -

2 California: Code ofRegulations' title 2, section 1188.4, subdivision (b).
? California Code of Regulatrons t1t1e 2, sectron 1188.4, subdivision ®.
4

Ibid.




If the Commission grants the request for reconsideration, a second hearing must be conducted to
determine if the prior final decision is contrary to law and to.correct an error of law.” Prior to that
hearing, Commission staff prepares and issues for public comment a draft staff analysis.® Any,
comments are inc01;porat9d into a final staff analysis and presented to the Commission before the
schedule% meeting.’ A supermajority of five affirmative votes is required to change a prior final
decision. : R - c

Binding Arbitration Test Claim _ o

In the context of labor relations between local public agencies and their law enforcement officers
and firefighters, the test claim statutes provide that, where an impasse in negotiations has been
declared, and if the employee organization so requests, the parties wotld be subject 1o binding
arbitration. " - e

Since 1968, local public agency labor relations have been governed by the Meyers-Milias-Brown
Act?® The act requires local agencies to grant employees the right fo;i'sglf-di-gaﬁizatioﬁ; to form,
join or assist labor organizations, and to present grievances and recommendations regarding
wages, salariés, hours, and working conditiors to the governing body. The California Supreme

Court has recogmzed that it 1snotun1awfu1 for public employees to strike unless it has been

Getemmined tin e work Stoppage poses a imninent theat {o public health o safety
Employees of fire departments and fire setvices, however, are specifically denied the right to

strike or to recognize a picket line of a labor organization while in the course of the performance
of their official duties.”” Additionally, the Fourth District Court of Appeal has held that police

work stoppages are per se 'il:legalrl-2

Under the Meyers-Milias-Brown Act, the local employer establishes rules and regulations
regarding employer-employee relations; in consultation with employee organizations. 13 The
local agency employer is obligated to meet and confer-in good faith-with representatives of
employee bargaining units on matters-within the.scope of representation. 1* If agreement is
reached between the employer'and the employee representatives,that agreement is memorialized
ina mem?srandum of understanding which becomes binding once the local governing body
adoptsit.”” . ‘ : :

3 Caiifc;rnia Code of Régﬁidiions; title 2, secﬁon :1-—188.4; subaivision; (2).

6 Cafifornia Code of Régulations, fitle 2, section 1188.4, subivision (g)(1)(B)-

7 California Cods of Regulations, title 2, section 1188 4, subdivision (£)(1)(C). -

8 Califomia Code of Regui’atioﬁé'; title 2, section 1188.4',‘Siibdivi$ion (g)(Q). '

’ GoVei‘niﬁent Code sections 3500 et seq:.',; .Sfatutes 1968, chapter 1390 _ |

10 C_ounty Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn, (1985) 38. Cal.3d 564.
11 abor Code section 1962. - v .

2 City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568.
13 Government Code section 3507. - |

14 Government Code section 3505.

13 Government Code section 3505.71.




The'test claim statutes'® added Title 9.5 to the Code of Civil Procedure, providing new
procedures that could be invoked by the employee organization in the event an impasse in
negotiations hasbeen declared ‘Section 1299 states the following legislative mtent

~ The Legrslature hereby finds and declares that strikes taken by ﬁreﬁghters
and law enforcement officers against pubhc employers are a matter of
statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages and benefits, and are
not in the public interest. The Legislature further finds and declarés that the
dispute resolution procedures contained in this title provide the appropriate
method for resolvmg public sector labor disputes that could otherwise lead to
strikes by firefighters or law enforcement officers.

It is.the intent of the: Leglslature to protect the health and welfare of the
:pubhc by prov1d1ng impasse remedies necessary to afford pubhc ernployers
‘the opportunity to safely. alleviate the effects of labor strife that would
otherwise lead to strlkes by firefi ghters and law enforcement officers. Itis
.further the intent of the Leglslature that, in order to effectuate its predominant
purpose, this title be construed to. apply broadly to all pubhc employers, ..

: 1nclud1ng, but. not; hrmted to charter cities, counties, and cities and countles in
. this state. :

Tt is not the intetit of the Liegislature to alter the scope of issues subj ect to
collective bargaining between public employers and employee’ orgamzauons
representing firefighters or law enforcement officers,

The provisions of this title are intended by the Legislature to govern the
resolution of impassesteached in collective:b