STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

July 11,2006

Mr. Allan Burdick
DMG-Maximus

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Final Staff Analysis, Proposed Statement of Decision and Notice of Hearing Date
' Binding Arbitration (01-TC-07)
City of Palos Verdes Estates, Claimant
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9
Statutes of 2000, Chapter 906

Dear Mr. Burdick:

The final staff analysis and proposed statement of decision for this test claim are enclosed for
your review. These documents have not changed from those prepared for the May hearing, other
than to reflect the request and approval to continue the item to the July hearing.

Hearing

This test claim is set for hearing on Friday, July 28, 2006 at 9:30 a.m. in Room 126 of the State
Capitol, Sacramento, California. Please let us know in advance if you or a representative of your
agency will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the above.

AULA HIGASHI
Executive Director

Enc. Final Staff Analysis and Proposed Statement of Decision
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Hearing Date: July 28, 2006
JAMANDATES\2001\01-TC-0T\TC\FSA.doc

ITEM 10

TEST CLAIM .
 FINAL STAFF ANALYSIS

Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

- Statutes 2000, Chapter 906

Binding Arbitration
(01-TC-07)

City of Palos Verdes Estates, Claimant

EXECUTIVE SUMMARY
. Background '

The test claim was originally scheduled for hearing on May 25, 2006, but was postponed to the
July 28, 2006, hearing at the claimant’s request. No changes have been made to this analysis.

This test claim involves legislation regarding labor relations between local agencies and their
law enforcement officers and firefighters, and provides that, where an impasse in negotiations
has been declared, and if the employee organization so requests, the parties would be subject
to binding arbitration.

The test claim statute was effective on January 1, 2001, but was declared unconstitutional by
the California Supreme Court on April 21, 2003, as violating “home rule” provisions of the
California Constitution. The staff analysis addresses whether the statute while it was believed
to be constitutional created a reimbursable state-mandated local program. The effect of an
unconstitutional test claim statute is an issue of first impression for the Commission.

The test claim presents the following issues:

e Can legislation deemed unconstitutional by the court create a reimbursable state-
mandated program during the time the legislation was presumed constitutional?

o Does the test claim statute impose a reimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6 of the California Constitution?

Staff Analysis

The purpose of article XIII B, section 6, is to prevent the state from forcing programs on local
governments without the state paying for them. Applying the court’s ruling that the test claim
legislation is unconstitutional retroactively to the original effective date of the legislation could
have the effect of forcing programs and costs on local governments without the state paying for
them during the time the test claim legislation was presumed constitutional (from

January 1, 2001, through April 20, 2003). Because binding rights or obligations in the form of
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reimbursable mandates could have been created while the test claim legislation was presumed
to be constitutional, an analy31s on the merits should proceed in order to determine whether the
test claim legislation did in fact mandate a new program or higher level of service and impose
costs mandated by the state durmg that period of time.

However, staff finds that the test claim leglslatwn does not constitute a new program or higher
level of service. The test claim legislation requires the local agency to engage in a process that
the claimant contends results in increased employee compensation or benefits. The cases have
cons1stenﬂy held that additional costs for increased employee benefits, in the absence of some
increase in the actual level or qualjty of governmental services provided to the public, do not
constitute an “enhanced service to the public” and therefore do not impose a new program or
higher level of service on local governments within the meaning of article XIII B, section 6 of
the California Constitution. Since strikes by law enforcement officers and fire services
personnel are prohibited by law, no successful argument can be made that the test claim
legislation affects law enforcement or firefighting service fo the public.

Conclusion

Based on the purpose of article XIII B, section 6, staff finds that legislation deemed
unconstitutional by the court may create a reimbursable state-mandated pro gram during the
time the legislation was presumed constitutional,

. However, the test claim legislation does not mandate a new program or higher level of service
within the meamng of artlcle XIII B, section 6 of the Cahforma Constitution and, thus
reimbursement i 1s not requlred

Recommendatlon A :

. Staff recommends that the Commission adopt th1s analysis and deny this test claim.
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' STAFF ANALYSIS |

Claimant
City of Palos Verdes Estates

Chronology
10/24/01 City of Palos Verdes Estates filed test claim with the Commission
01/10/02 . The Department of Finance submitted comments on test claim with the
Commission _
05/22/02 City of Palos Verdes Estates filéd reply to Department of Finance
: comments :
03/23/06 Commission staff issued draft staff analysrs :
© 04/13/06. City of Palos Verdes Estates filed comments on the draft staff analysrs
05/15/06 Comm1ss1on staff issued final staff analys15
- 05/22/06 Clalmant’s representatlve requested a contmuanoe of the hearing to
July, 2006 . 5
05/23/06 . The request for continuance was granted
Background

This test claim addresses legrslatron involving labor relations. between local agencles and their -
law enforcement officers and firefighters, and provides that where an ifhpasse in negotiations
has been declared, and if the employee organization so requests, the part1es would be subject
to binding arbitration. -

Slnce 1968, local agency labor relations have been governed by the Meyers-Mlhas-Brown ,
Act.! The act requires local agencies to grant employees the right to self-organization, to form,
join or assist labor organizations, and to present. grievances and recommendations regarding
wages, salarres ‘hours, and workmg conditions to the govermng body The California
Supreme Court has recognized that it is not unlawful for public employées to strike unless it
has been determined that the work: stoppage poses an imthinent threatto public health or
safety.? Employees of fire departments and fire services, however; are specifically denied the
right to strike or.to recognize a proket line of a labor organization while in the course of the
performance of their official duties.’ Addltronally, the Fourth District Court of Appeal has
held that police work stoppages are per se 111egal

! Government Code sections 3500 et seq.; Statutes 1968, cbapter 1390.

2 County Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn. (1985) 38 Cal.3d 564.
3 Labor Code section 1962, :

4 City of Santa Ana v. ‘Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568.
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Under the Meyers-Milias-Brown Act, the local employer establishes rules and regulatlons
regarding employer-employee relations, in consultation with employee organizations.” The
local agency employer is obligated to meet and confer in good faith with representatlves of
employee bargaining units on matters within the scope of representatlon If agreement is
reached between the employer and the employee representatives, that agreement is
memorialized in a memorandum of understanding which becomes binding once the local
governing body adopts it.” :

Test Claim Statute

The test claim statute® added several sections to the Code of Civil Procedure providing new,
detailed procedures that could be invoked by the employee organization in the event an
1n1passe in negotiations has been declared. Section 1299 stated the following legislative intent:

The Legislature hereby finds and declares that strikes taken by firefighters
and law enforcement officers against public employers are a matter of
statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages ‘and benefits, and
are not in the public-interest. The Legislature further finds and declares that
the dispute resolution procedures contained in this title provide the
appropriate methiod for resolving public sector labor disputes that could
otherwise lead to strikes by firefighters or law enforcement officers.

It is the intent of the Legislature to protect the health and welfare of the
public by providing impasse remedies necessary to afford public employers
the opportumty to safely alleviate the effects of labor strife that would
otherwise ,lead to strikes by ﬁreﬁghters and law enforcement officers. It is
further the intent of the Leglslature that, in order to effectuate its
predornmant purpose, this title be construed to apply broadly to all public
employers, including, but not limited to, charter cities, counties, and cities
and counties in this state.

Ttis not the intent of the Leglslature to alter the scope of issues subJ ectto -
~ collective bargaumngr between public employers and employee organlzatlons
representmg ﬁreﬁ ghters or law enforcement ofﬁcers

The provisions-of this title are intended by the Legislature to govern the
 resolution of impasses reached in collective bargaining between public
employers and-employee organizations representing firefighters and law
enforcement officers over economic issues that remain in dispute over their
respective interests...

The statute provided that if an impasse was declared after the parties exhausted their mutual
efforts to reach agreement over.matters within the scope of the negotiation, and the parties

5 Government Code section 3507.

§ Government Code section 3505.

7 Government Code section 3505.1.

8 Statutes 2000, chapter 906 (Sen. Bill No. 402).
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were unable to-agree to the appointment of a mediator, or if a mediator agreed to by the parties
was unable to effect settlement of a dispute between the parties, the employee organization
could, by ertten notification to the employer, request that their differences be submitted to an
arbitration panel Within three days after receipt of written notification, each party was
required to designate one member of the panel, and those two members, within five days
thereafter, were required to designate an additional impartial person with experlence in labor
and management dispute resolution to act as chairperson of the arbitration panel

The arbitration panel was required to meet with the parties within ten days after its.

. establishment, or aftet any additional petiods of time mutually agreed upon ! The panel was

_ authorized to make i inquiries and investigations, hold hearings, and take any other action,
including further mediation, that the panel deemed approprlate 2 Five days prior to the
commencement of the arbitration panel’s hearlngs each of the parties was required to submit a
last best offer of settlement on the disputed i 1ssues, * The panel decided the disputed issues
separately, or if mutually agreedf by selectmg the last best offer. package that most nearly
complied with specified factors.™*

The panel then delivered a copy of its decision to the parties, but the decision could not be
publicly disclosed for five days.!> The decision was not binding during that period, and the
parties could meet prlvately to resolve their differenices and, by mutual agreement, modify the
panel’s decision.'® At the end of the five-day period, the decision as it may have been
modified by the parties was publicly disclosed and binding on the parties.!”

Code of Civil Procedure section 1299.9, subdivision (b), prov1ded that, unless otherwise
~agreed to by the parties, the costs of the arbltratlon proceeding and thé expenses of the

" atbitration panel, except those of the employer representative, would be borne by the employee
organization.

Test Claim Statute Declared Unconsz‘itutional

The test claim statute in its entirety was declared unconstitutional by the California Supreme
Court under County of Riverside v. Superior Court of szerszde County on April 21, 2003, as
v1olat1ng pOl'thl‘lS of artlcle X1 of the California Constitution.'® The basis for the de0131on is

’ Code of Civil Plocedure sectlon 1299 4, subd1v181on (a).
1o Code of Civil Procedure section 1299.4, subdivision (b).
It Code of Civil Procedure section 1299.5, subdivision (a).
2 Ibid |

13 Code of Civil Procedure section 1299.6, subdivision (a).b
" Ibid. | ”

15 Code of Civil Procedure section 1299.7, subdivision (a).
16 Ibid. :

17 Code of Civil Procedure section 1299.7, subdivisioh (b).

18 County of Riverside v. Superior Court of Riverside County (2003) 30 Cal 4th 278 (County of
Riverside).
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that the statute: 1) deprives the county of its authority to provide for the compensation of its
employees as guaranteed in article XI, section 1, subdivision (b); and 2) delegates to a private
body the power to interfere with local agency financial affairs and to perform a mun1c1pa1
function, as prohibited in article XI, section 11, subdivision (a).”

Cla;mant’s Position ”

The claimant contends that the test claim statute constitutes a reimbursable state-mandated
program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514. :

Claimant asserts that costs for the following activities will be incurred and are reimbursable:

Litigation costs until such time as ther¢ is a final judgment on the constitutionality of
Senate Bill No. (SB) 402, including actions for declaratory relief, opposition petitions
to compel arbitration, and resultant appeals:

Costs for training agency management, counsel, staff and members of governing

- bodies regarding SB 402 as well as the intricacies thereof.
- Costs,incident to restructuring bargaining units that include employees that are covered

by SB 402 and those which are not covered by SB 402.

Increased staff time in preparing for negotiations in order to collect and compile
comparability data specified in Code of Civil Procedure, section 1299.4.

Increased time of agency negotiators, 1nclud1ng staff, consultants, and attorneys, in
handling two track negotiations: those economic issues which are subject to SB 402

 arbitration and those issues which are not subject to arbitration.

Time to prepare for and consult with the governing board regarding the last best and-
final offer to be submitted to the arbltratlon panel.

Time to prepare for and participate in any mediation process. _
Consulting time of negotiators, staff and counsel in selecting the agency panel member.
Time of the agency negotiators, staff and counsel in vetting and selectlng a neutral
arbitrator.

Time of the agency negotiators, staff and counsel in br1eﬁng the agency panel member.
Time of the agency negotiators, staff and counsel in preparing for the arbitration
hearing. '
Time of the agency negotiators, staff and counsel in vetting, selectlng and preparmg
expert witnesses.

Time of the agency panel member and attorney in pre-arbitration meetings of the panel.
Staff and attorney time involved in discovery pursuant to Code of Civil Procedure,
sections 1281.1, 1281.2 and 1299.8.

Staff, attorney, witness and agency panel member time for the hearings.

Attorney time in preparing the closing brief.

Agency panel member time in consulting in closed sessions with the panel.

Time of the attorney, negotiators, and staff consulting with the agency panel member
prior to the issuance of the award.

19 County of Riverside, supra, 30 Cal.4™ 278, 282.
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e Time of the attorney, negotiators, staff, agency panel member, and governing board
consulting regarding the award and g1v1ng directions to agency negotiators.

o Time of the agericy negotiators to negotlate with the union’s negotiating
representatives based on the award.

¢ Costs of implementing the award above those that would have been incurred under the
agenoy’s last best and final offer.

¢ Costs of inevitable litigation regaiding the 1nterpretat10n of cr1t1ca1 provisions of the
law which are ambiguous, including the fact that the act covers “all other forms of
remuneration,” and covers employees performmg “any related dutres to firefighting
and investigating, .

‘e An additional intangible cost element at the last best offer phasé of hegotiations,
involving “enhancements” to compensation packages that may be added when the local
agency perceives poss1b1e vulnerabilitiés in its negotiating posmon, estimated to be an
overall 3% to 5% iricrease based on the most recent negotiations with the Palos Verdes
Estates Police Officers’ Association.

Claimant argues, in its April 13, 2006 comments on the draﬁ staff analysis, that “[a]s of

J anuary 1, 2001, local government officials had no alternative other-than to enforce the
provisions of this statute until it was-declared unconstitutional, otherwise they would be
subject to a writ of mandate to compel binding arbitration.” Claimant further states.that “[iln
fact, it was because the County of Riverside refused to engage in binding arbitration that the

- writ of mandate action was commenced against it, resulting in the decision of the Supreme
Court which made this test claim statute invalid as being unconstitutional.” Claimant beheves
the cases cited by Commission staff in the analys1s are not on point. .

Claimant also“points out that as legislation goes through thé process of being adopted “there
are a plethora of committee hearings and analyses performed” and “if there is any risk for a
statute being declared unconstitutional, it should be borne by the State, which has the
~resources for a full and complete analysis of pending legislation prior to enactment.” Claimant
concludes that “[l]ocal authorities have no alternative than to assume that legislation is valid
until such time as it is declared unconstitutional by the courts of the State of California.”

. Therefore, the Comm1ss10n should find that Binding Arbitration was a relrnbursable mandated

program from its, effective date unt1l it was declared unconstltutlonal
Department of Fmance Position v : e

Department of F 1nance submitted comments on the test claim concludrng that the
administrative and compensatlon costs claimed in the fest claim are not reimbursable costs
pursuant to article XIII B, section 6 of the California Constitution, based on various court
decisions and the prov1s1ons of the test clalm statute. Spe01ﬁea11y, the Department asserts that:

1) the test claim statute does not create a new program or higher level of service in an
existing program, and the costs alleged do not stem from the performance of a
requirement unique to local government;

2) alleged higher costs for compensating the claimant’s employees ate not
reimbutsable, since compensation of employees in general is.a cost that all
employers must pay; furthermore, allowing reimbursement for any such costs could
“undermine an employet’s incentive to collectively bargain in good fa1th ?
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3) alleged cost for increased compensatlon is not unique to local government; even
though claimant may argue that compensatlon of firefighters and law enforcement
officers is unique to local government, the “focus must be on the hardly unique
function of compensating employees in general;” and

4) Code of Civil Procedure section 1299.9, subdivision (b), provides-that costs of the
arbitration proceeding and expenses of the arbitration panel, except those of the
employer representative, are to be borne by the employee organization; in the test

~ claim statute, the Legislature specifically found that the duties of the local agency
employer representatives are substantially similar to the duties required under the
current collective bargaining procedures and therefore the costs incurred in
performing those duties are not reimbursable state mandated costs; and thus, during

- the course of arbitration proceedings, “there are not any net costs that the
employers would have to incur that would not have been incurred in good faith
bargaining or that are not covered by the employee organizations.”

Discussion

The courts have founid that article XIII B, section 6 of the California Constltutlon recognizes
the state constitutional festrictions on the powers of local goverament to tax and spend. 2 wts
purpose is to preclude the state fromi shifting financial responsibility for carrying out-
governmerital functions to local agencies, which are “ill equipped’ to assume increased
financial respons1b111t1es because of the’ taxmg and spending limitations that articles XIIT A
and XIII B i impose. »22 A test claim statute of gxecutive order may impose a reimbutrsable
state-mandated pro§ram if it orders or commands a local agency or school district to engage in
an act1v1ty or task.” In addition; the required activity or task miust be new, constititing a “new
: programg4 or it must create a “higher level of service” over the previously.required level of
service.

2 Artlcle XIII'B, section’ 6 subdivision (a), (as amended by Proposmon 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a hew program or
higher level of service on any local government, the State shall provide'a subvention of funds
~ to reimburse that local govérnment for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates; (1) Leg1slat1ve mandates requested by the local agency affected. (2) Legislation
defining a new crime or changmg an existing definition of a crime. 3) Leglslatlve mandates
ehiacted prior to J anuary 1, 1975, or executive otders or regulations initially implementing
leglslatlon énacted prior to January 1, 1975 ?

X Depariment of Finance v. Commzsszon on State Mandate.s' (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

2 County of San Diego v. State ofCaliforhia_ (1997) 15 Cal.4th 68, 81.
B Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

% San Diego Unified School Dist. v. Commiission on State-Mandateés (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
- 44 Cal.3d 830, 835-836 (Lucia Mar).
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The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public Services, or
a law that imposes unique requirements on local agencies or school districts to im 5plement a
state policy, but does not apply generally to all residents and entities in the state.

determine if the program is new or imposes a hlgher level of service, the test claim statute
must be compared w1th the legal requirements in effect immediately before the enactment of
the test claim statute.?® A “higher level of service” occurs when the new “requirements were
intended to provide an enhanced service to the public.”*” .

~ Finally, the newly required activity or increased level of serv1ce must impose costs mandated
by the state.”® o :

- The Commission is vested w1th exclusive authonty to adjudlcate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. ¥ In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as

an “equitable remedgf to cure the perceived unfa1rness resultlng from pohtlcal decisions on
fundlng priorities.’ =

This test claim presents the following issues:

e Can legislation deemed unconstitutional by the court create’a relmbursable state-
mandated program during the time the legislation was presumed constitutional?
¢ Does the test claiin statute iriipe‘se a teimbursablé state-mandated program-on local _
~ agencies within the meaning of article XIII B, section 6 of the California Constitution?
Issue 1: Can legislation deemed unconstitutional by the court create a reimbursable
state-mandated program during the tiine the legislation 'was présumed
constltutlonal? -

On April 21, 2003, the California Supreme Court issued its decision in the County of Riverside
case and found that the test claim: statutes violated the home rule provisions of article XI of the
California Constitution as follows: “It depfives the county of its authority t6 provide for the
comperisation' of its émployees (§' 1 subd. (b)) a".n\d delegates to a pfivate body the "p"o‘we‘r to

2 San Dzego Unified Schiool Dzst supta, 33 Cal 4th: 859, 874 (reafﬁrmlng the test set out in
Count’y of Los Angeles v. State of California (1987) 43 Cal 3d 46, 56 Lucia Mar, supra,
44 Cal.3d 830, 835.).

%6 San Diego Unifi ed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835. ‘

21 San Diego Umf ed School Dzst supra, 33 Cal. 4th 859 878.

28 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487 -County of Sonomav.
Commission on State Mandates (2000) 84 Cal.App.4thi'1265, 1284 (County of Sonoma)
Government Cade sections 17514 and 17556 ‘

® Kinlaw v. State of Calzforma (1 991) 54 Cal.3d 326 331 334, Government Code sections -
17551, 17552. :

30-County of Sonoma v. Commission oir State Mandates, 84 Cal.Ap‘p'.4th 1264, 1280 (County of
Sonoma), citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.
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interfere with county financial affairs and to perform a municipal function (§ 11, subd. (a)) »31

Since the test claim statutes were found unconstitutional on April 21, 2003, local agencies are
no longer subject to blndmg arbltratlon, when requested by law enforcement and firefighter
employees, where an impasse in labor negotiations has been declared.

" Nevertheless, the clalmant réquests reimbursement from the effective date of the leglslatlon
(January 1,2001) until the court determined the legislation unconstitutional on
April 21, 2003 The claimant argues that reimbursement should be allowed since local
agencies are not authorized to declare a statute unconstitutional and generally cannot refuse to -
enforce a statute on the basis that it is unconstitutional pursuant to article III, section 3.5 of the
California Constitution. The claimant states that local agencies had no alternative other than to
“enforce the provisions of this legislation; otherwise they would be subject to a writ of
mandate to compel blndlng arbitration.”* Reélying on the case of Lockyer v. City and County
of San Franczsco (2004) 33 Cal.4™ 1055 clalmant States:

The.court: concluded “As we shall explaln we conclude that a local public
official, charged with the ministerial duty of enforcing a statute, generally
does not have the authority, in the absence of a judicial determination of
unconstltutlonahty, to refuse to enforce the statute on the basis of the
official’s view that it is unconstitutional:” Lockyear (sic), supra. 33,34

Thus, the question is'whether there can be a teimbuirsable state-mandated program from the
effective date of the legislation until the date the legislation was deemed unconstitutional by
. the court: (from January: 1, 2001, through April 20, 2003), or whether the court’s holding that

31 County ofszerszde supra, (2003) 30 Cal 4th 278 282
32 Comments on Draft Staff Analysis by City of Palos Verdes Estaifes, Aprll 13,2006, page 2.
¥ 14, page 4, '

M Notw1thstanding' this rule cited in Lockyer, staff notes that the Lockyer case also specifically
distinguished the County of Riverside case — the case in which th1s test claim statute was
declared unconstitutional — as an exceptlon to that general rule.>* Under the exception, the
court cited examples where a local agency . refuses to comply with the statute, forcing a lawsuit
to challenge the constitutionality of the statute. The County of Rlver51de in refusing to
comply with the test claim statute acted in accordance with the exception artlculated in
Lockyer.

In addition, wh11e the County of szerszde case was under review, there were two other cases
pendmg review regarding the constitutionality of Chapter 906, the test claim legislation:

1) Ventura County v. Ventura County Deputy Sheriffs’ Association (Second District Court of
Appeal, Case No. B153806); and 2) City of Redding v. Superior Court Local Union 1934, Real
Party in Interest (Third District Court of Appeal, Case No. C03950). Had claimant found itself
in the position of being forced into binding arbitration as a result of the test claim statute, it
could have refused, as the County of Riverside and the other local agencies did, and waited to
be sued by the labor union. Presumably, any such lawsuit would have either been consolidated
with and/or had the same result as County of Riverside. Thus, the Lockyer case does not
support claimant’s contention that it had no a1ternat1ve but to comply with the test claim -
statute. : :
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the legislation is unconstitutional retroactlvely applies to the original effective date of the
leglslat1on Although courts sometimes clarify Whether the decision retroactively apphes in
the opinion declaring the statute tinconstitutional, the Supreme Court did not do so ii1 the
County of Riverside case. In addition, no court cases regarding the effect of an ”
unconstitutional statute in the context of California mandates law exist. Therefore, this issue is
- one of first impression for the Commission.

For the reasotis below, staff finds, based on the purpose of article XIII B, section 6, legislation
deemed unconstitutional by the cotirt may create a reimbursable state-mandated program
during the time the leglslatlon was presumed constitutional.

The effect of an unconst1tut10nal statute is a complex area of law, and no general rule can be
~ cited with regard to the effecttveness of a statute while it was, presumed constitutional. Oliver
P, Field, in his treatise “The Effect of an Unconst1tut10na1 Statute ” has stated:

There are several rules or.views, not Just one, as to the. effect of an
unconstitutional statute. All courts have applied them all at various times
and in differing s1tuat10ns Not all courts agree, however, uponthe
,apphcablhty of any particular rule to.a specific case. It is this lack of
agreement that causes the confusion in the case law.on the subject.”®

The traditional approach was thiat an unconstitutional statute is “void ab initio,” that is, “[a]n
“unconstitutional statute is not a law; it.confers no rights; it imposes no duties; it affords no
protection; it creates no office; it is, in legal contemplation, as inoperative as though it had
never been passed »36 Under the traditional approach, no reimbursement would be required for
this test claim., This approach has been cr1tlclzed in later de0181 ns, however, and the trend
nationwide has been toward a more equity- ~oriented, view that. blndmg nghts and obligations
may be based on a statute that is subsequently declared unconstltutlonal and that not every
declaration of unconstltutlonallty is retroactive in its effect.?’

In the draft staff analysis, California cases on the issue of the effect of an unconstltutlonal
statute were cited where: 1) payments wete made oOf costs 'wete incurred under a statute that
was subsequently deemed unconst1tut10na1 2) plaintiff sotight monetary recovety based on the
equitable remedy of restitution;>® and 3) recovery of the payments was denied. Those cited
cases generally deny recovery .of payments where money 1s paid voluntarily with full
knowledge of the facts but made under a mlstake of law,* i.e., all parties were rnlstaken asto

33 Oliver P. Field, The Effect of an Unconstitutional Statute (1935), pages 243,
36 Norton v. Shelby Coum‘y (1886) 118 U.S. 425.
37 Chicot County Drainage District v. Baxter State Bank (1940) 308 U. S 371.

38 «“The word ‘restitution’ was used in the earlier common law to denote the return or
restoration of a specific thing or condition. In modern legal usage, its meaning has frequently
been extended to include not only the restoration or giving back of something to its rightful
owner, but also compensatlon, relmbursement 1ndemmf1cat10n or reparatlon for benefits
derived from, or for loss or injury caused to, another.” " (See 55 Cahforma Jurlsprudence Third
(1998), Restitution, section 1, page 398.)

% “mistake of law” is defined as: a mistake about the legal effect of a known fact or situation.
(See Black’s Law. Dict. (7" ed., 1999) p. 1017, col. 2.) '
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the fact that the law was unconstitutional.®’ This result is based on the notion that parties are

presumed to know the law in effect at the time the payments were made or the costs were
incurred. Claimant argues in its comments on the draft staff analysis that the cited cases
regarding recovery of payments made under a mistake of law are distinguishable from the
situation at issue in this test claim.

Upon further consideration, staff finds the cited rule of those cases is inapplicable for purposes
of this analysis. Under these cases, both parties to the transaction are deemed to have given
effect to the statute while it was presumed constitutional. The court rulings maintained the
status quo; in other words, the courts did not overturn or modify any actions taken, costs
incurred or payments made. Thus, the meaning of “recovery of payments” in these cases is
different from the meaning of “relmbursément” in a mandates context, and reimbursement for
purposes of this analys1s must necessatily be governed by Well-settled mandates law.

Under Cahfornla state mandates law, the determination as to whether a mandate exists is a
question of law.*! As stated in County of Sonoma, the Commission must strictly construe
article XIII B, section 6 and not apply it'as an equitable remedy to cure the perceived
unfairness resultmg from political dec1s1ons on funding priotities. 42,43 Nevertheless, the

~ purpose of article XIII B, section 6, as revealed in the ballot measure adopting it, was to

. prevent the state from forcing programs on local governments withouit the state paying for
them. In 2004, the California Supreme Court in-the San Diego Unified School Dist. case
reaffirmed the purpose of article XIII B, section 6, as follows:

The ¢oncern which prompted thé inclusion of section 6 in article XIII B was
the percelved attempt by the state to-enact leglslatlon ot adopt administrative
orders creating pro grams to be administered by local agencies, thereby *
: fransferrmg to those agencies the fiscal respon51b111ty for prov1d1ng services
. which'the state belisved should be extended to' tl_1e pubhc In their ballot _
arguments, the proponents of article XIII B’ explained section 6'to the votérs: -
~ ‘Additionally, this;measure: (1) Will not allow the state. government to
force programs on-local governments without the state paying for them.’
(cltatlons omltted) (1tahcs added.)* :

40 ngerter 2 C’zty and County of San Francisco (1901) 134 Cal. 547; Campbell v. Razney
(1932) 127 Cal.App. 747.

Y County of Sonoma, supra, 84 Cal.App.4th 1265, 1279 citing County of San Diego v. State of
California (1997) 15 Cal.4th 68, 109,

2 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280; see also City of San Jose v. State of
California (City of San Jose) (1996) 45 Cal. App. 4tll 1802, 1816- 1817 01t1ng Pacific Legal
Foundation v. Brown (1981) 29 Cal.3d 168, 180.

'_43 The doctrine of equlty in this sense means the “recourse to pr1n01p1es of Justlce to correct or
‘'supplemient the law a§ applled to partlcular circumstances...” Equity is based on a system of
law or body of prmclples orlgmatmg in the English Court of Chancery and supetseding the
common and statuteé law when the two conflict. (See Black’s Law Dict. (7th ed., 1999) p: 561,
~col. 1.)

“ San Dzego Unified School Dist., supra, 33 Cal.4™ 859, 875. :
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Applying the court’s rulmg that the test claim legislation is unconstitutional retroactively to the
original effective date of the legislation could have the effect of forcing programs and costs on
local governments without the state paying for them. Because binding rights or obligations in
the form of reimbursable mandates could have been created while the test claim legislation
was presumed to be constitutional, an analysis on the merits should proceed in order to

" determine whether the test claim legislation did in fact mandate‘a iew program or higher level

of setvice and impose costs mandated by the state during that period of time.

Therefore, staff finds, based on the purpose of article XIII B, section 6, that legislation deemed
unconstitutional by the court may create a reimbursable state-mandated program during the '
time the leglsla’uon was presumed const1tut10na1

Issue 2: Does the test claim statute impose a relmbursable state-mandated program
on local agencies within the meaning of article XIII B, sectlon 6 of the .
Callforma Constitution? :

A. Does the Te.s't Claim Legislation Constztute a State-Mandated Program?

* In ofder for the test ¢laim statute to impose a reimbursable state-mandated program under
" article XIII B, section 6, the statutory language miist mandate an activ’ity or task upoh local

‘governmernital agencies. If the langiage does not mandate or requiré 1ocal agencies to perform

a task, then article XIII' B, section 6 is not tr1ggered Further, courts have held that the term

“program” within the meaning of article XIII B, section 6 means a program that carries out the
governmental function of providing a service.to the public, or laws which, to 1mplement a state
policy, impose umque requirements on local. governments and do not apply generally to all
re51dents and entities in the state. x

The-claimant is requesting reimbursement for 11t1gat10n costs: unt11 the time the court
determined the test claim legislation unconstitutiohal, costs to- engage' in binding arbitration,

- -anda 3% to 5% increase m the benefits provided to the employees as a réesult of the legislation.

Staff finds that 11t1gat10n costs do not constitute state-mandated activities or programs
Claimant states in its comments that costs to litigate the test claim leglslahon were .

“considerable” for the 27 months between the tlme the law became effective and the Supreme
Court decision firiding it to be unconstitutional.’” Any such costs, however‘f were 1ot
mandated by the test claim statute. Moreover, the Code of Civil Procediiie®® and the
California Rules of Court,* establish a process for prevailing parties to recover litigation costs
and attorneys fees by ﬁlmg a motion with the court. Thus, litigation costs are not reimbursable
pursuant to article XII B, sectlon 6.

® City ofMercedv State bealifornia (1984) 153 Cal.App.3d 777, 783 (City of Merced)..

S County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of
Los Angeles).

41 Comments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 8.
*8 Code of Civil Procedure, sections 1032, 1033.5, and 1034.
¥ California Rules of Court, rule 8702,
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Staff further finds that the test claim legislation requires local agencies to engage in binding
arbitration if, during employer-employee labor negotiations, the parties have reached an
impasse and the employee organization notifies the agency it wishes to engage binding
arbitration. The test claim legislation specifically requires local agencies to designate an
arbitration panel member, submit a “last best settlement offer” on disputed issues,_ and
participate in the arbitration hearings. These activities constitute a program ’ subject to article
XIII B, section 6 because they mandate a task or activity, and impose umque requirements on
local governments that do not “apply generally to all residents and entities in the state.” Thus,
the analysis must continue to determine if these activities impose a new program or higher
level of service. :

B. Does the Test Claim Legzslatzon Constztute a “New Pro,qram or “Higher Level of
Service? " ) :

The courts have held that even though local agenoies can show they have incurred increased
costs as a result of test claim legislation, increased costs alone, without a showmg that the costs
were incurred as a résult of a mandated new program or higher level of service, do not require
re1mbursement under article X1II B, section 6.°° Test claim legislation i imposes a “new
program” or “higher level of service” when: a) the requirements are new in comparison with
the preexistin 2 scheme; and b) the requirements were intended to. provide an enhanced serv1ce
to the public.

The test claim legislaﬁon requites local agencies to engage in binding arbitration if, during
employer-employee labor negotlatlons thé patties have'teached an impasse and the employee
organization notifies the agency it wishés to engage binding arbitration. - The test claim-
“legislation specifically requires local agencies to designate an arbitration panel member,
submit a “last best settlement.offer” on disputed issues, and participate in the arbitration
hearings. According to the claimant, the test claim legislation has resulted in a 3%-5%
increase in costs for.the c'ompensauon packages to their law enforcement and ﬁreﬁghting
employees The law in effect prior to the enactment of the test claim statute did not requlre
local agencies to engage in b1nd1ng arbitration, thus the requlrement is new ih comparison with
the preexisting scheme :

The new requirements, however, do not provide an enhanced service to the public as explained
in the following analysis.

The cases have consistently held that additional costs for increased employee benefits, in the
absence of some increase in the actual level or quality of governmiental services provided to
the public, do not constitute an “enhanced service to the public” and therefore do not impose a
- new program or higher level of service on local governments within the meaning of article
XIII B, section 6 of the California Constitution. The court in City of Richmond, for example,
held that even though increased employee benefits may generate a higher quality of local
‘safety officers, the le'gislation did not constitute a new program or higher level of service.

0 County of Los Angeles supra, 43 Cal.3d at 56; Lucia Mar Umf ed School Dist., supra, 44
Cal.3d at 835.

31 San Diego Um‘ﬁed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835.
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Increasing the cost of providing services cannot be equated with requiring
an increased level of service under a[n] [article XIII B,] section 6 analysis.
A higher cost to the local government for compensatlng its employees is not
the same as a higher cost of providing services to the public. 52

The California Supreme Court reaffirmed and clarified what constitutes an “enhanced service
to the public” in the San Diego Unified School District case. The court, in reviewing several
mandates cases, stated that the cases “illustrate the circumstance that simply because a state
law or order may increase the costs borne by local government in providing services, this does
not necessarlly establish that the law or order constitutes an increased or higher level of the
resulting ‘service to the pubhc under article XIII B, sectlon 6, and Government Code section

" 17514” (emphasis in original).”

The Supreme Court went on to describe what would constitute a new program or higher level
of service, as “not merely some change that increases the cost of providing services, but an
increase in the actual level or quality of governmental services provided [to the public]. In
Carmel Valley Fire Protection Dist. v. State of California [citations omitted], for example, an

‘executive order required that county firefighters be provided with protective clothing and

safety equipment. The safety clothing and equipment were new requirements mandated by the
state. In addition, the court determined that the protective clothing and safety equipment were
de31gned to result in more effective fire protection and, thus, did provide an enhanced level of
service to the public.>*

The test claim legislation at issue here requires the local agency to engage in a process that
may result in increased employee cornpensatlon or benefits. Since str1kes by law
enforcement officers and fire services personnel are prohibited by law,> no successful
argument can be made that the test claim legislation affects law enforcement or firefighting
service to the public.

_ Therefore, staff finds that the test claim legislation does not impose a new program or higher -

level of service and, thus, reimbursement is not required pursuant to article XIII B, section 6.

1

52 City of Richmond v. Commission on State Mandates (1998) 64 Cal.App4th 1190, 1195-
1196. See also, City of Anaheim v. State of Calzforma (1987) 189 Cal. App.3™ 1478, 1484,
where the court determined that a temporary increase in PERS benefits to retired employees,
resulting in higher contribution rates for local government, did not constitute a new program or

" higher level of service to the public; and City of Sacramento v. State of California (1990) 50

Cal.3d 51, 67, where the California Supreme Court determined that providing unemployment

'compensation protection to a city’s own employees was not a service to the public.

53 San Diego Unified School District, supre, 33 Cal.4™ 859, 877,
5 Ibid,
% See footnotes 3 and 4.
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Conclusion

Based on the purpose of artlcle XIII B, section 6, staff finds that legislation deemed
uncohstitutional by the court may create a reimbursable state-mandated pro gram during the
time the legislation was presumed const1tut10nal

However, the test claim legislation does not mandate a new program or higher level of service
within the meaning of article XIII. B, section 6 of the California Constitution and, thus
reimbursement is not required: ,

Recommendation o
Staff recommends that the Commission adopt this analysis and deny this test claim.
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" Hearing Date: July 28, 2006
JAMANDATES\2001\01-TC-07\TC\PropSOD.doc

ITEM 11

TEST CLAIM |
PROPOSED STATEMENT OF DECISION

~ Code of Civil Procedure Sections 1281.1, 1299, 1299.2,|
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

Statutes 2000, Chapter 906 ‘

Binding Arbitration
(01-TC-07)

City of Palos Verdes Estates, Claimant :

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission”) is whether the
Proposed Statement of Decision accurately reflects the Commission’s decision on the Binding
Arbitration test claim.'

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, beginning

. on page three, which accurately reflects the staff analysis and recommendation on this test
claim. Minor changes, including those that reflect the hearing testlmony and vote count, will
be included when issuing the final Statement of Decision. '

If the Comm1ss1on s vote on item 10 modifies the staff analysm, staff recommends that the
motion to adopt the proposed Statement of Decision reflect those changes, which will be made
before issuing the final Statement of Decision. Alternatively, if the changes are significant,
staff recommends that adoption of a proposed Statement of Decision be continued to the
September 2006 Commission heating. :

' California Code of Regulations, title 2, section 1188.1, subdivision (a).

1







. BEFORE THE
COMMIS SION ON STATE MANDATES
STATE OF CALIFORNIA

. Case No.: 01-TC-07

IN RE TEST CLAIM: R
' : Binding Arbitration

Code of Civil Procedure Sections 1281.1, 1299, ' _ '

1299.2, 1299.3, 1299.4, 1299.5, 1299.6, 1299.7,

1299.8, and 1299.9; PROPOSED STATEMENT OF DECISION

- PURSUANT TO GOVERNMENT CODE
SECTION 17500 ET SEQ.; CALIFORNIA
CODE OF REGULATIONS, TITLE 2,
DIVISION 2, CHAPTER 2.5, ARTICLE 7

Statutes 2000, Chapter 906

Filed on October 24, 2001 by the City of - v
Palos Verdes Estates, Claimant. (Proposed for Adoption on July 28, 2006)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during
aregularly scheduled hearing on July 28, 2006. [Witness list will be included in the final
Statement of Decision.] -

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law. :

The Commission [adopted/modified] the staff aﬁalysis at the hearing by a vote of [vote count
will be mcluded in the final Statement of DGCISIOH] to deny this test claim.

Summary of Fmdmgs

This test claim involves legislation regarding labor relations betwecn local agenmes and their
law enforcement officers and firefighters, and provides that, where an impasse in negotiations
has been declared, and if the employee or gamzatlon so requests, the parties would be subject
to binding arbitration.

The test claim legislation was effective on January 1, 2001, but was declared unconstitutional
by the California Supreme Court on April 21, 2003, as violating “home rule” provisions of the
California Constitution. The claimant requests reimbursement from the effective date of the
legislation (January 1, 2001) until the court determined the legislation unconstitutional on
April 21, 2003.

Thus, this test claim presents the following issues:




¢ Can legislation deemed unconstltutlonal by the court create a reimbursable state-
. mandated program durmg the time the legxslatron was presumed constitutional?

 Does the test claim statute impose a reimbursable state-mandated program on local
agencies within the meaning of artlcle X111 B, section 6 of the California Constitution?

The purpose of article XIII B, section 6, is to prevent the state from forcing programs on local
governments without the state paymg for them. Applying the court’s fuling that the test claim
legislation is uncontitutional retroactively to the original effeotrve date of the, leglslatlon could
have the effect of forcing programs and costs on local governments w1thout the, state payitig for .
them during the time the test claim legislation was presuined const1tut1ona1 (from '
January 1, 2001, through April 20,2003). Because binding rights or obligations in the form of
reimbursable mandates could have been created while the test claim legislation was presumed
to be constitutional, an ana1y81s on the merits is conducted in order to determinie whether the
_“testicldim leg1s1at10n didsinfact mandate a new program or hlgher level of service and impose
costs.mandated by the state duting that period of time.

However, the Commission finds that the test claim legislation does not constitute a new
program or higher level of service. The test claim 1eg1slat1on requires the local agency to
.engage in a process that the claimant contends results in inctéased employes: compensatron or
benéfits. ' The cases-have consrstently held that additional costs for increased employes ™
benefits, in the absence of some increase in the actual level or quality of governmental services
provided to the public, do not constitute an “enhanced service to the public” and therefore do
not impose a new’prograin or highér levelidf service oh 1ocal govériiménts within the meaning
of artrcle XIII B sectlon 6 of the California Constitution. Since strikes by law enforcement
TVIC ..'personne] ate proh1b1ted by law, no be made

that'the test clalrn leglslatlon affects law enforcemerit or ﬁrefightmg serv1ce to 'the publzc

BACKGROUND

ThlS test claim addresses leglslatron involving labor: rélations between local agencies and thelr .
law enforcement officers and firefighters, and provides that, where an impasse in negotiations
has been declared, and if the employee orgamzatron 50 requests, the partles would be subject

to blndmg arbrtrat1on iy

Smce 1968, local agency labor relations have been govemed by the Meyers-Mlhas-Brown
Act? The act requires local agencies to grant employees the right to selfio “organization, to form,
join or assist labor organizations, and to present grievances and tecommendations.regarding
‘wages, salaries, hours, and working conditions to the governing body:. The California A
‘Supreme Court has recognized that it is notunlawful for public employees to strike unless it
has been determined that the work stoppage poses an imminent threat to publichealth or
safety Employees of fire departments and fire services, however, are specifically denied the
right to strike or to reco gnize a picket line of a labor orgamzatlon Whlle m the course of the

2 Government Code sections 3500 et seq.; Statutes 19'68, chapter 1390,
3 Countj) Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn. (1985) 38 Cal.3d 564.




- performance of their official duties.* Add1trona11y, the Fourth. D1str1ct Court of Appeal has
held that police work stoppages are per se 111ega1 .

Under the Meyers-Milias-Brown Act, the local employer estabhshes rules and regulauons
regarding-employer-employeg relations, in consultation with employee organizations.’- The

"local .agency, employer is obligated to meet and, confer.in good, faith with representatwes of
employee bargaining units on matters within the scopg of representatlon If agreement is
reached between the. employer and the: employee représentatives, that agreement is
memona,hzed ina memorandtun of understandmg which becomes bmdmg once the logal
governing body adopts it} -

Test C’lazm Legzslatzon

The test cla1m 1eg1slatlon added several sect1ons to the Code of le Procedure providing
new, deta1led procedures that could be mvolced by the employee orgamzatmn n the event an

The Legwlq B hereby ny 5.1
and law en,forcernent ofﬁcers agamsf publ1c em,ployers are,a k_atter of
_ loncerp, are pred1ctable consequence of labpr r1fe and, poor
morale that is offen: the outgrowth of subst a_rd_ W,ages efits, and
are.not in the put lic interest. .The Legrsla_ 'e further finds and.declares that
the dispute resolution procedures contained in this t1t1e prov1de the »
appropnate method for resolving public sector labor disputes that could
-othermse lead? “fb stl‘llces by ﬁreﬂghters ot law en‘forcement fﬁcers

otherwise lead 1o strlkes by ﬁrefighters and law enforeement ofﬁoers Itis"
Tuttheiths intént’of ths Leglslature that, in order to effsctuateits - :

‘ predommant purpose, this fitlé'be constived o apply broadly 10'all pubhc
eriployers, mcludmg, but ot litited to, charte cltles ‘counties, and citied -
and counties in this state.

Tt is not the intent of the Legislature to altér the scope of issues subject to
collective bargaining between public employers and empldyee orga.mzatlons
representing firefightérs or law enforcement ofﬁcers

_The provisions of this title are 1nter ded by the Legtslature to govern the
resolution of impasses réackied in coll lectlve bargalmng Betiween public

* Labor Code section 1962. -
5 City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal. App 3d 1568.
§ Government Code section 3507. -
.7 Government Code section 3505,_ _
¥ Government Code section 3505.1, .
.9 Statutes 2000, chapter 906 (Sen. Bill No: 402). . .. . o o ilm o




erployéis and: employee or gamzatmns representmg ﬁreﬁghtels and law

parties was' unable to effect: settlement ofa’ dlspute betwésh the part1es the employee
orgafizatiot dould, by wittsii hotifisation o the employer, Tequestihat their dlfferences be

 submitted to an arbitration panel."’

party was required to designate one member of the - panel, and those two,members, within five
days | thereafter were required to designate an add1t1onal 1rnpart1a1 perso expeuence in
07 ' nent dlspute reseluhon to act s 3 nel.! -

. The arbltrauonlpanel -was reqmred to mee’e w1th the part1esrw1th1n ten days afcemts B
establishment, or after any additional periods of time muytually agreed upo n.' : T_‘_he panel was
authonzed . 169 s, hold an ‘othier action,

sepatately, of i
comphed with s

Code of C1v11 Proeedure seenon 1299 9 rsubd1v1s1enx(b), prov1ded that unless otherwise
agreed to by-the parties, the, costs of the.arbitration progeeding and the expenses of the

arbitration panel; except:those of the employer: representative, would ‘be borne by the employee
organlzatlon . .

.8

' Code of C1v11 P1oeedu1e seet1on 1299 4 subd1v1s1en (a).
! Code of C1v1l Procedure seetmn 1299 4, subd1v1s1on (b),
2 Code of Civil Procedure seetron 1299.5, subdivision (a).
B Ibid | |

" Code 6t Eivil Procédure section 1299.6; subdivision (a).
Y Ibid, o
¢ Code of Civil Procedure section 1299. 7, subdivision (a).
17 Ibid. _ '
18 Code of Civil Procedure section'll299'.7, subdivision (b).

Within three days after receipt of wiittén fotification; each -




Test Clazm Legi slanon Declared Uncon.s'tztutz al

~ The test claim legislation in its entirety was declared unconstltutlonal by the California
Supreme Court on April 215 2003, as violating portions oftarticle XI-of the California

* Constitution.” The basis for thie decisioi is that the legislation: 1) deprwes the county. of its -
authority to provide for the compensation of its employees as guaranteed in article X1,

section 1, subdivision (b); and 2) delegates to a private.body.the power to- interfere with local
agency ﬁnanc1a1 affairs: and to perform.a mummpal functlon, as prohlblted in article XI,
section 11, subdivision (a).2° : .

Clalmant’s Posmon

, The elaunant contends that the test claim Ieglslatlon constltutes a relmbursable state-mandated
program within the, ‘meaning of article XIIL B, seetlon 6 of the Cahfornia Constltutlon and
Government Code section 175 1 4 .

~e, Co c_y \anagement, ¢
“bodies regarding SB 402 as  well as the i .

o Costs incident to restrueturmg bargammg umts that mclude ernployees that are covered o
by S1B.402 aiid-those Whict %-SB e :
.. Inoreased:staff timie i preparmg for negotlatlons i or’der to colleet and complle o

: ‘specifisd i Code*of Givil Prosedurs eetlon 1299 4

agéncy negotiator staff;

track ﬁegotlatlons those economle issues™which are’ sub_]eet to SB 402

i ic e ect'to ‘bitratmn B

pa 2 :
final offer to be submitted to the arbitfation panel,
e Time to‘prepare- for.and participate in any mediation process.’ : :
Cotisultitig tithe of inegotiators, staff and-counsel in-selecting:the agency. panel 'member.
e Tiftie 6fthe agehcy negotlators staff and eounsel in vettlng and selecting a neutral
arbitfator: e
Tifteof the ageney negot1ators, staff and counsel in‘biriefirig the agéencypanel member.
Time of the ageney negotlators, staff and eounsel in preparmg for the arb1t1 ation
héaridy.
o Time of the agency negotlators, staff and eounsel in vett1ng, selééting and preparing
expert witnesses. ST e R .
e Time of the agency panel member and attorney in pre-arbltratlon meetmgs of the panel.

oty

Y .Staff and attomey time 1nvolved in dlscovely pur suant o Code of Civil Proceduire,

szerszde)
20 County of szerszde (2003) 30 Cal. 4th 278, 282.




Staff, attorney, witness and agency ‘panel member tithe for the hearmgs
Attorney time in preparing the closing brief.
Agency panel miginbertinie in consulting in closed sessions w1t11 the panel. -
“Time 6fthe attorney, negotiators, and staff in: consultmg W1th the ageney panel member
~ ‘prior to the isstiance of the award. S
- o Time &f'the attéiney, negotiators, staff agency panel member, and govermng board
consultlng réparding the award and giving directions t6 agency negotlators
o -Time of the agency negotiators to negotiate with the union’s negotlatmg
representatives based on the award.

. Costs of nnplementmg the__awald above those that would have been mouned under the

g e . PLS -
law which are ambi guous, mcludmg the fact that the act covefs “all othér formy of
remuneration,”-and covers employees performmg any telated duties®.to ﬁrefightmg
_ and 1nyest1gat1ng

L ien the local
ed to be an

. agency Jperceives, poss1b1e vuln ! h111t1_ s in'i
overall 3% to 5% in : e
Etates Polico O

" Claimant argues, in its' April 13, 2( 06 comments on, the draft staff analy51s, that “[a]s of
January 1, 2001 ,-1ocal 4 government ofﬁelals had no. alternatlve other. than to enforce the
provisions of this leglslatlon,; ¥e) 4
binding arbitration.”’
Riverside refusedto engag
commenced against it, resylting in the 1d60151011 of the Supreme Court whlch _made this test
claim, legislation invalid as, bemg uneonst1tut1ona » Claimant | belteves the cases olted by
‘Commission staff in the a11a1y51s arg, not on, pomt .

Claimant also points out that-as leglslatlon goes: through the process of bemg adopted “there
“are a plethora of committee hearings-and analyses performed?.aid “ifithereisany risk for a
' statute being-declared uncénstitutionalsit should: be borne by the State, which hasthe .
resources for a full and complete analysis of pending legislation prior to enaetment.” Claimant
- conglides that [1]oca1 authorities haveno. alternative than to.assume that legislation is valid
until.such time as it is deelared unconstitutional by the. courts of the. State of California.”
Therefore, the Commission should find that Bmdmg Arbitration was a 1e1mbursab1e mandated

program from its effectiye date until it was declared unconst1tuttonal . e

Department of Finance Posmon :

Department of F1nance subm' ved connnents on the test clalm o_ncludmg that the
"administrative and compensat1on costs claimed ih the test clalm are not relmbursable costs
pursuant to article XIII B, section 6 of the California Cofistitution, based on'Varidus court
decisions.and the prov1s1ons of the test claim leglslatlon Specifically, the Department asserts
that .
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1)- the test claim legislation does not create a new program.or higher level of service in
an existing program, and the costs alleged do not stem from the performance ofa
requrrement unique to local government;

2)- alleged higher costs for.compensating the claimant’s employees are not
reimbyrsable, since compensation of employees in-general is.a cost that all
- -employers must pay; furthermore, allowing rermbursement for any such. oosts could
- “undermine an employer’s incentive to eollectrvely bargam in good: fa1t '

3) alleged cost for ficiéased oompensatron is not unique to local governtheit; even
' though clannant may argue that compensatron of ﬁreﬁghters aiid law enforceitient
-+ offidery'i§ uiique tologal govértitient, the “focus must be on the hai’dly umque
function of compensatmg employees in ‘general;”and-

4y Code of- Civil Procédie’ séétion 1299.9; stibdivision (b), ptovides that oosts of the
" arbitration proceeding and expenses of the arbitration panel, except those of'the
employertepresentative, are o beborne by the employee orgenization; in;the test
-claim legislation, the; Legislature specrﬁcally «found that the dutles ef the. local
. .. agency employer-representatives are ,substan;rally similar to, the dut1es requrred
* ... under the current collective bargaining procedures and therefore the-costs incurred
- in performing those duties are not reimbursable state mandated costs, and thus,
during the course of arbitration p1oeeedmgs, “there are not any net costs that the
employers would have to incur that Would tiot hiavie been incinred in good faith
bargammg or that are not eovereduby thie-employee. orgamzatrons C

COMMISSION F]NDINGS

The courts have found that article XIII B, section 6 of the California Constitution®! recos izes
the state constitutional restrictions on the powers of local government to tax and spend “Its
puzpose is to preclude the state from shlftmg fmgnc1al responsibility : for oarrymg out
: governmental functions fo local agéncies, whith are “ill equipped’ to' assuiie me?reased o
finanicial respons1b111t1es becavise ofthe taxing and spending limitations that articles XIH A
ahd X111 B ifpose:#* A test-claifi statute-or executive order may impose a reinibuiSable
state—mandated program 1f it orders or commands a local agency or s¢hool drstr1ct torengage in

"3 e

2 Artrele XIII B, sect1on 6, subdivision’ (a), (as arnended by Proposition 1A in-November
2004).provides:- ““Whenever the Legislature or any state agency mandates a new pro gram or

_ higher level of service on any local government, the State shall provide a subvention, of funds
to reimburse that local government, for the costs of the program or increased level of service,
except that the Legislature may, but ne&d riot, provide a stibventioh of funds fot the following
mandates:y(1)- Leg151at1ve mandates requested-by the local. agency affected. (2)-Legislation-
defining a riew crime or.changing an existing definition of a ctithe: (3)-Legislative.mandates

_ enacted prior to J anuary 1, 1975, or executive orders or regulatrons initially implementing
legrslatlon enaoted prror to gnuary 1,1975.”

2 Department of Finance v. Commission on State Mandate.s' (Kern Hzgh School Dzst) (2003)
30 Cal. 4th 721,733,

B County of San Dzego v. State of Calzfornza (1997) 15 Cal.4th 68, 81.




an act1v1ty or task.* In add1t1on the required act1v1ty or task must be new, const1tut1ng a “new .
prograrr;5 ot it must create & “higher level of service” over the prewously required level of
service,

Const1tut1on, as ohe that cames out the governmental ﬁmctlon of prov1dmg pubhc services, or

- alawthat imposes unique requlrements on local agencies ot gchool d1str1cts to im 6plement a
state pohcy, but does not apply generally to all residents and entities.in the state.

determine if the program is new or 1mposes a hlgher level of service, the test claim statute

must be compared with the legal requirements in effect immediately before the enactment of

the test claim statute.”” A “higher leével of service” occurs when the new “requuements were

- intended to provide an enhanced se1*v1ce to the public.”? - -

Finally, the newly required act1v1ty orincreased level of service must 1mpose costs mandated
by the state,?- . R e

The Commlssmn is vested Wwith excluswe authonty to adJudlcate d1sputes over the existence of
state-mandated ptograms W1th1n the mieaning of a,rt1cle XIII B, section 6. 30 11 making its
deGISIOIIS the Commission must str1ct1y construe article XIII B, section 6 and not apply it as

equltable remed?' to cure the percelved unfa;lrness resultlng from p011t1ca1 decisions on
fundmg priorities. 3 :

This test claim presents the followmg issues:

» Can legislation deemed ihconstifutional by the court create a téimbursable state-
mandated program during the time the legislation was presumed constitutional?

™ Long Beach Unified School Dist. v, State of California (1990) 325 Cal.App,3d 155, 174.

3 San Diégo Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School Disz‘rzct v. Honig (1988)
44 Cal.3d 830, 835-836 (Luoza Mar). :

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in -
County of Los Angeles v. State of California (1987) 43 Cal 3d 46, 56; Lucza Mar, supra,
44 Cal.3d 830, 835.). '

¥ San Diego Unified ! School Dit., supra, 33 Cal 4h 859 878 Lucia Mar, supra, 44 Cal 3d
830, 835.

% San Dzego Unzﬁed School Dzst _supra, 33 Cal. 4th 859 878

» County of Fresno v. State of California (1991) 53 Cal.3d 482 487, County of Sorzoma V.
Commission on State Mandates (2000) 84 Cal App4th 1265 1284 (County of Sonoma), '
Government Code sections 17514 and 175567 '

0 Kinlaw v, State of California (1991) 54 Cal.3d 326, 331 334, Government Code sections
17551, 17552.-

i County of Sonoma v. Commission on State Mandates, 84 Cal. App 4th 1264, 1280 (Coumjz of
Sonomay), citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.
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¢ Does the test claim statute impose a reimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6 of the California Constitution?

Issue 1: Can legisldtion deemed unconstitutional by the court create a reimbursable
~ state-mandated program durlng the time the leglslatlon was presumed
constitutional?

‘On April 21, 2003, the California Supreme Court issued its decision in the County of River szde
case and found that the test claim statutes violated the home rule provisions of article XI of the
California Constitution as follows: “It deprives the county of its authority to provide for the
compensation of its employees (§ 1, subd. (b)) and delegates to a private body the power to
interfere with county financial affairs and to perform a municipal function (§ 11, subd. (a)) »2
Since the test claim statutes were found unconstitutional on April 21, 2003, local agencies are
no longer subject to bmdlng arbitration, when requested by law enforcement and firefighter

_employees, where an impasse in labor negotiations has been declared.

Nevertheless, the claimant requests reimbursement from the effective date of the legislation
" (January 1, 2001) until the court determined the legislation unconstitutional on
~April 21,2003, The claimant argues that reimbursement should be allowed since local
agencies are not authorized to declare a statute unconstitutional and generally cannot refuse to -
enforce a statute on the basis that it is unconstitutional pursuant to article III, section 3.5 of the
California Constitution. The claimant states that local agencies had no alternative other than to .
“enforce the provisions of this leg1slat10n, otherwise they would be subject to a writ of
- mandate to compel binding arbitration.”® Relying on the case of Lockyer v. City and County
. of San Francisco (2004) 33 Cal. 4™ 1055, claiinant states:

The court concluded: “As we shall explain, we conclude that a local pubhc
official, charged with the ministerial duty of enforcing a statute, generally
does not have the authority, in the absence of a judicial determination of
unconstﬂ:utlonahty, to refuse to enforce the statute on the basis of the
official’s view that it is unconstitutional,” Lockyear (sic), supra. 34, 35

32 County of Riverside, supra, (2003) 30 Cal. 41278, 282. :
3 Comments on Draft Staff Analysis by City of Palos Verdes Estates, Apr11 13, 2006, page 2.
3 Id., page 4.,

3 Notw1thstandmg this rule cited in Lockyer, the Lockyer case also specifically dlstmgulshed
the County of Riverside case — the case in which this test claim statute was declared - :
unconstitutional — as an exception to that general rule.®® Under the exception, the court cited
examples where a local agency refuses to comply with the statute, forcing a lawsuit to
challenge the constitutionality of the statute. The County of Riverside, in refusing to comply
with the test claim statute, acted in accordance with the exception articulated in Lockyer.

" In addition, while the County of Riverside case was under review, there wete two other cases
pending review regarding the- constitutionality of Chapter 906, the test claim legislation:

1) Ventura County v. Ventura County Deputy Sheriffs’ Association (Second District Court of
Appeal, Case No. B153806); and 2) City of Redding v. Superior Court Local Union 1934, Real
Party in Interest (Third Dlstrlct Court of Appeal, Case No. C03950). Had claimant found itself
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Thus the quest1on 1s whether there can bé 4 rermbursable state-mandated program from the

. effective dateiof the legislation usitil the date the legislation was deemied unconstifirtional by
the, coprt (fromﬂj January 1, 2001, through Aprll 20, 2003), or whether the court’s holding that
the legl slatton 15 unconstltutm,nal ,‘retroactl _MIy apphe fo] the. ong1_ s ',ectlve date of the
leg1slat10n Although cotirts sometimes elarrfy whether the d on ret abtlvely applles in
the opinion declarmg the statute unconstitutional, the Supreme Court did not do so in the

. County of Riverside:casé. ‘In- clddltlon, no couirt cass fegarding the effect’dfan '
unconstltutlonai ¢'in the dortekt of Cahform ,mandates law ex1st Therefore, ﬂllS issue is

one of ﬁrst mfpressron"'for tlig Con:umssmn S

- For the reasons below, the Comrn1ss1on ﬁnds, based on,the purpose of artrele XIII B sectlon 6
Ieglslatlon deemed unconstttutlonal by the cpurt mqy;c ate a reunbursahle state-mandated
. program. durlng e time the ieg1slat10n was presume nstltutlonal,

The effect of an unconstittitional statute:is a cotnpléx-ared of law,jaid no peter al rule'can be
cited with regard.to the effectiveness of a a statute while it was presumed constitutional. Oliver
P. Field, in his treatl e f The Effect of an, Un' 0] nal Sta te,” has stated:

opstity
. Thérs aie sevéral Tiles: Ot views, not jiist onie; 810 the effeet ofan
“unicongtitiitiorial statitewAll-conits havespplisd-them all atvaiious times - - -
- and«in drffermg situatiotis: Notall Cobts dtee, however fpoensthe -

B0 apphcabihty of any 'artlcular rule to a spec1ﬁc case. It 1s thlsdack of

K b

| - statu ! o st “fan
: unconstltutmnal statute is not a law 1t coniers nb r1g ats it unpose no dutles it dffords no

 protectidiiyit créates no o Fics;-tds,4n lég “céontemplatlon as moperatwe a5 thotgh it had

never beeft passsd:’ ! “Under-the traditional: pprodch;iio réinibirsement would'be required for

this test claim: This appioach 48 besti criticized:in later; declstons, howevet; afidithe trend

nationwide has‘tgen toward:a frofe Bguity-oriented view that bindilig: fights: aitid ‘obligations

_ may be based on a statiite that 1§ subsequently declated unconstltutlonal and:that not every

declaration of unconstitutionality is retroactive in its effect.*®

Under Cahforma state mandates law, the determination as to whether a mandate exists isa
quest1on of law.*® As stated in Cozlntj) of Sonoma, thé Commiission must strictly constiue

r.'f'.'\-_-' .."..:'.'.f P S e . s .'!:_r-l-.'-'" “-: IR I TR

in the position of bemg forced into binding arbitration as a result of the test claim statute; it
could haye refused as_the County of Rtversrde and the other local agencies did, g d waited to
850 ' A101L, Presu_rnab Y, any such Iawsult would ‘have sither beeil eonsohdated

: statute h ', : : : ,

3 6 Ohver P. F1e1d The Effeet of an Uneonstltutronal Statute (1 93 5), pages 2-3
¥ Norton v, Shelby. County(1886) 118 U.S. 425, . . .

38 Chzcot County Draznage Dzsz‘rzct Vi Baxter State Bank (1940) 308 US. 371

% County of Sanoma, supra, 84 Cal App 4th 1265 1279 c1t1ng Cpunty of San Dzego v. State of
Calzfm nig. (1997) 15 Cal.4th 68, 109,

Ea
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artlcle X111 B, section 6 and not apply it as an equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.” 40,41 Nevertheless, the
purpose of artlcle,XIII B, section 6, as revealed in the ballot measure adoptmg it,, yras to
prevent the state from forcing programs on local governments without the state paying for.
them. In 2004, the California Supreme Court in the San Diego Unified School Dist. case .

_ 1eafﬁrmed the purpose of article XIII B, section 6, as follows

The congern whwh prompted the mclus1on of sect1on 6 in artrcle XIII B was'
‘the percerved attempt by the. state to enact legislation or- adopt administrative
orders creating programs- to be administered by local agencies, thereby '
transferrmg to those agencies the figcal responsibility for providing sétvices
which-thé state believed should be extended to'the public. In theirballot
arguments, the proponents of-article XTI B explamed sectlon 6 to'the votets::
‘Addltronally, this’ measlre; (1) Will fiot alloWwithe state government to ™
Jforcé progrdris on local governments without the state paying fof them
(ortatrons om1tted) (1tahcs added) 2w ToE

Applymg fhe court’s ruhng that the test clalm 1eg1slat1on ig. unoonst1tut10na1 retroactrvely to the
original effective date of the legislation could have the effect of forclng programs and costs on
local governments withoiit the state paying for them. Becanse bindinig rights ot obhgatrons in

forth of Teitnbursable thandates could hitve beén creatéd while the test ¢laim legislation
was: presumed 1o be constifutional, an analysis on thé metits ‘should ptoceed in orderto
determme whether the test cléim legislation'did in fact mandate d iew progtam or hrgher level
.of servrce and 1mpose costs mandated by the state durmg that perrod of tiffie:

Ther efore, the Comrmssmn ﬁnds, based on the purpose of art1ole XIIE B seot1on 6, that

~ legislation. deemed unconstrtutlonal by the court may create 8, 1e1mbursab1e state-mandated

program durmg the tune the leglslatlon was presumed constrtutmnal

- Issue2: - Does the test claim statute i impose a reimbursable state—mandated program

“on To¢al agencies within the meaning of artlcle XIII B, section. 6 of. the -
_ California Constitution? :

4. Does. the Test Claim Legislation Constitute a State-Mandated Pro 'ram?

Ini order for the test clairi-statutd to impose a feimbursablé state-matidated program: under
article XIII B, séction 6, the statuitory language must thandaté an act1v1ty or-task upon local
governmental ag_encres 1If the lahiguage does hot mandate or réquite local agencies to petform

“ County of Sonoma, supia; -84 Cal. App.4th. 1265, 1280 see also G’zty of San Jose v. State’ of
California (City of San Jose) (1996) 45,Cal.App. 4 1802, 1816~ 1817 citing Pacific Legal

 Foundation . Brown (1981) 29 Cal 3d 168, 180.

4 The doctrme of equity in thls sense means the “recourse to pr1n01p1es of Justroe to co1reot or
supplement the Iaw as applied to partlcular circumstances...” Equity is baséd ori a system of

~law or body of principles origihating in the English Court of Chancery and superseding the

common and statute law when the two conflict. (See Black s Law Dict. (7th ed., 1999) p. 561,
col. 1.)

2 8o Diego Unified School Dist., supra, 33 Cal. 4 859 875.
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a task, then article XIII B, section- 6 is not trrggered “ Further, courts have held that the term
prog1am * within the meanihg of article XIII B, section 6 means a program that carries ofit the
governmental functmn of pr0V1d1ng a service to the public, or laws which, to implement a state
“ policy, impose umque requlrements on local goveuunents &nd do not apply generally to all
residents and entities in the state. *

The claimant is requesting reimbursement for litigation costs until the tune the court
determinied the test claim leglslatlon unconstitutional, costs to engage in binding arbitration,
and a 3% to 5% increase in the beneﬁts provrded to the employees asa result of the legislation.

The Commission finds that 11t1gat10n costs do not constitute state~ma11dated activities or A
p1ograms Claimant states in-its comments that costs to litigate the test claim legislation were
“considerable” for the 27-months between the time the law became. effective and the Supreme
Court decision finding it to be unconstitutional, s . Any such costs, however were not
mandated by the test claim statute. Moreaver, the-Code of Civil Procedure and the
California Rules of Court,"” establish a process for prevailing parties to recover litigation costs
- and attorneys fees by filing a motion with the court. Thus, htlgatlon costs are not reimbursable
- pursuant to art' & XIII B, sectlon 6 '

The Comnnsswn further finds that. the test clalm leglslatmn requires local agenmes to engage
in binding arbitration if; during employer-employee labor negotiations, the parties have .
reached an impasse. and the employee organization notifies the agency it wishes to engage

. binding arbitration. The test claim legislation specifically requires local agencies to designate
an arbitration panel member, submit a “last best settlement offer” on disputed issues, and

. participate in the arbitration hearings. These activities constifute a “program” subject to
article XIIT B, section 6 ‘because they mandate a task of activity, and i 1rnpose uniqué
reqiitements on local governments that do not “apply generally to all regidents and etitities i in
the state.,” Thus, the analysis muist continue %o determme if these act1v1t1es impose a new
program or higher level of service. :

B. Does the Test Claim Legislation Constitule a “New Progmm or “Hzgher Level of
Service?”

The courts have held that even though local agencies can show they have incurred increased
costs as a result of test claim legislation, increased costs alone, without a showmg that the costs
were incurred as a result of a mandated new program or higher level of service, do not require
relmbursemeut under article XIII B, section 6.*® Test claim legislation i imposes a “new
program” or “higher level of serv1ce” when: a) the requirements are new in comparison with

3 City of Merced v. State of California (1984) 153 Cal. App 3d 777, 783 (City of Merced).

“ County of Los Angele.s' v. State of California (1987) 43 Cal.3d 46, 56 (County of
Los Angeles)

4 Clomments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 8.
* Code of Civil Procedure, sections 1032, 1033.5, and 1034,
41 California Rules of Court, rule 870.2.

® County of Los Angeles, supra, 43 Cal.3d at 56; Lucza Mar Umf‘ ed School Dist., supra, 44
Cal.3d at 835.
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the preexistin ng scheme; and b) the requirements were intended to provide an enhanced service
to the public. :

The test claim legislation requires ocal agencies to engage in binding arbitration if, during
employer-employee labor negotiations, the parties have reached an impasse and the employee
organization notifies the agency it wishes to engage binding arbitration. The test claim
legislation specifically requires local agencies to designate an arbitration panel member,
submit a “last best settlement offer” on disputed issues, and participate in the arbitration
hearings. According to the claimant, the test claim legislation has resulted in a 3%-5%
increase in costs for the compensation packages to their law enforcement and ﬁ1eﬁghting
employees. The law in effect prior to-the enactment of the test claim statute did not 1equ11'e
local agencies to engage in binding arbitration, thus the requirement is new in comparison with
the preexisting scheme. :

The new requitements, however, do not ptovide an enhanced servme to the public as explamed
in the followmg analysis.

The cases have cons1stently held that additional costs for increased employee beneﬁts in the

- absence of some increase in the actual level or quality of governmental services provided to
the public, do not constitute an “enhanced service to the public” and therefore do not impose a
new program or higher level of service on local governments within the meaning of article
XIII B, section 6 of the California Constitution. The court in City of Richmond, for example,
held that even though increased employee benefits may generate a higher quality of local
safety officers, the legislation did not constitute a new program or higher level of service.

Increasing the cost of providing services cannot be equated with requiring

an increased level of service under a[n] [article XIII B,] section 6 analysis.

A higher cost to the local government for compensatmg its employees is not
the same as a h1ghe1 cost of providing services to the public.’ 50

‘The California Supreme Court reaffirmed and clarified what constitutes an “enhanced service
to the public” in the San Diego Unified School District case. The court, in reviewing several
mandates cases, stated that the cases “illustrate the circumstance that simply because a state
law or order may increase the costs borne by local government in providing services, this does
not necessanly establish that the law or order constitutes an increased or higher level of the
resulting ‘service to the pubhc under artlcle X1II B, section 6, and Government Code

section 17514” (emphasis in or1g1na1)

¥ San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra 44 Cal.3d
830, 835,

0 Ciy of chhmond V. Commzsszorz on State Marzdates (1998) 64 Cal. App4t11 1190, 1195-
1196. See also, City of Anaheim v. State of Calzfornza (1987) 189 Cal.App. 3™ 1478, 1484,
where the court determined that a temporary increase in PERS benefits to retired employees,

. resulting in higher contribution rates for local government, did not constitute a new program or
higher level of service to the public; and City of Sacramento v. State of California (1990) 50
Cal.3d 51, 67, where the California Supreme Court determined that providing unemployment
compensation protection to a city’s own ernployees was not a service to the pubhc

s San_Dzego Unified School District, supra, 33 Cal.4™ 859, 877.
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The Supreme Court went on to describe what would constitute a new program or higher level
of service, as “not merely some change that increases the cost of providing services, but an .
increase in the actual level or quality of governmental services provided [to the public]. -In
Carmel Valley Fire Protection Dist, v. State of California [citations omitted], for example, an
executive order required that county firefighters be provided with protective clothing and
safety equipment. The safety clothing and equipment were new requirements mandated by the
state. . In addition, the court determined that the protectwe clothing and safety equipment were
demgned to resultin more effective fire protection and, thus, did p1ov1de an enhanced level of
service to the public.”?

The test claim legislation at issue here requires the local agency to engage in a process that
may result in increased efnployée compensatlon ot benefits. Since stukes by law
enforcement officers and fire services personnel are prohibited by law,> no successful
argument can be made that the test claim legxslatton affects law enforcement or firefighting
service to the public. - :

Therefore, the Commission finds that the test claim legislation does not impose a new program

or higher level of service and, thus, reunbursement is not 1equ1red pursuant to article XIII B,
section 6. : :

CONCLUSION

Based on the.purpose of art1cle XIII B, sectlon 6 the Commission concludes that legislation
deemed unconstitutional by the court may creats. a reimibursable state-mandated program
during the time the leglslatmn was presumed- const1tut10na1

However, the test claim leglslatlon does not mandate a leW program ot hlgher level of service
within the meaning of article X1II B; section 6 of the California Constitution and, thus
. reimbursement is not 1equ1red

2 g

3 Qee footnotes 3 and 4.
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1380 Lead Hill Boulevard, Suite #106

Roseville, CA 95661 - - _ ~ Fax.  (916) 677-2283
~ Ms. Amy Benton : ,

California Professional Firefighters . ' - Tel  (916) 921-9111

1780 Creekside Oaks Drive, Suite 200 .

Sacramento, CA 95833 : Fax.  (916) 921-1106

Mr. Jim Jaggers

Tel.  (916) 848-8407
P.O. Box 1993 .

Carmichael, CA 95609 : Fax.  (916) 848-8407

Ms. Ginny Brummels :

State Controller's Office (B-08) Tel:  (916) 324-0256

Division of Accounting & Reporting
: Fax  (916) 323-6527
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3301 C Street, Suite 500
Sacramento, CA 95816

Mr. Glen Everroad
City of Newport Beach
3300 Newport Blvd.

" P. O. Box 1768
Newport Beach, CA 92659-1768

Tel:

Fax:

(948) 644-3127
(949) 644-3339

Ms. Beth Hunter
Centration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730
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Tel:

Fax

(866) 481-2621

- (866) 481-2682







