
·. 

Hearing Date: January 25. 2006 
J:\MANDATES\200l10 l • TC-07\TC\Rcconsidcrntio11\TOCO l _ 25 _ 07hrg.doc 

ITEMS 

RECONSIDERATION OF PRIOR FINAL DECISION 
FINAL STAFF ANALYSIS 

Code of Civil Procedure Sections 128 I .1, 1299, 1299.2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 

Statutes 2000, Chapter 906 (S.B. 402) 

Binding Arbitration 

Ol-TC-07 

City of Palos Verdes Estates, Claimant 

TABLE OF CONTENTS 

Executive Summary and Staff Analysis ............................................................................. SA-I 

Exhibit 1 

Agenda Item# 10, Final Staff Anaiysis for Binding Arbitration test claim, July 28, 2006 
Commission Hearing ............................................................................... 101 

Exhibit 2 

Request for Reconsideration, dated August 16, 2006 ............................................. 341 

Exhibit 3 

Staff Analysis Regarding Request for Reconsideration, issued September 6, 2006 ........... 367 

Exhibit 4 

Draft Staff Analysis for Reconsideration of Prior Decision and supporting documents, 
issued November 6, 2006 ............................................................................. 379 

Exhibit 5 

Department of Finance comments, submitted November 2 I, 2006 ............................. .4 7 5 



Hearing: January 25, 2007 
J :/mandates/20.0 l/tc/0 I -TC-07 /Reconsideration/SuppSA 

ITEM5 

·· SUPPLEMENTALSTAFF ANALYSIS 
RECONSIDERATION OF PRIOR FINAL DECISION 

. . 

Code of Civil Procedure Sections 128l.l, 1299;·1299.2, · 
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As Added by Statutes 2000; Chapter 906 (S.B. 402) 
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Binding A;-bitration 

. Ol-TC-07 

EXECUTIVE SUMMARY 

This is a supplem~nt t9 the :fi,nai .staff ~alysis for tl~e ~eq9,~sid~ratiop of a prior final decision that 
was adopted on July 28, 2006, on the Binding Arbitration test claim. This analysis is necessary to 
talce into consideration the attached coSt information filed by the Coi.ni(y of Napa 011 

· Jamiary23, 2007, who at that time joined as a co-claimant. 011 the test claim. 

Background 

The final staff analysis was i$sued· on January .11, 2007, with .. a recommeq.datiori.to deny the test 
claim. Although t4~ staff analysis fo~nd that the test .claim statutes did mandate certain activities 
for the period dunhg which the st~!fu'tds werb pf~s'ufued constitutional," and _did'cqi:lstitute a. 
"program" as well as· a "new program. or higher level of service," the statutes dicl ·not impose 
"costs mandated by the state" because there was no evidence in .the record at the time to indicate 
the claimant incurred any costs to comply with the mandated activities during the reimbursement 
period, i.e., January 1, 2001 thr:ough_April 20, 2003. 

',' . . ' . . . 
On. January 23, 2007, the County ofNapajoined as co-claimant on this test claim, pursuantto 
California Code of Regulations, title 2, section 1183, .subdjyision (h), and proyic]ed a declaration 
outlining costs incun-ed as a result of the' te.st claim statUt~s. The' County of Napa declared that, 
after the passage offue;tesf claim statutes, and during the reimhurserrient•period of· 
January l, 2001 through .April 20; 2003, the County did engage in.binding interest arbitration 
with the Napa County Deputy Sheriffs' Association to the final awara·ofa decision by the 
arbitration panel. Th(! County asserts,.t11attl1e costs tq.engage in this process exceeded $10,000. 

• . • . I . 

The final staff analysis addressed four issues: 
'. ; f , '~ 1,, _. , ; 'L' • . ·:, , • : 

1. Is the prior final decision on the Blndihg Arbitration test claim, adopted on July 28, 2006, 
contraryfo.law? · · · ,, , 

2. Are tq'~-,t~~t cltrirn stafutes s,1,1,_bject .to adi~l7 ~ri~': ~ectip!l 6 ort~~ Califor~Ji 
Constitut10n?. · · 

.· ; . . • 11', 

3 .. ,J;?,q th~ test ch1im statl.\tes ~oru;t.ij.11~(! a "new prqgr:am or J;llgher l~yel of service" with.in the 
meaning of art{c!~ Xnl B; section 6 of the.Califoini.a Constitutioi1?. , · '" 
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4. Do the test claim statutes impose "costs mandated by the state" within the meaning of 
article XIII B, section 6 of tbe California Constitution and Govenm1ent Code section 
17514? 

Analysis 

This supplemental ai1alysis replaces the analysis of Issue 4 only; that is, whether the test claim 
statutes impose "costs mandated by the state." 

The final staff analysisJouud tbat the following activities were state-rna11dated, pursuant to 
article XIII B, section 6, for the reimbursement period of January 1, 2001 tlu·ough 
April 20, 2003: 

1. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitrntion panel (Code Civ. Proc. 
§ 1299.4, subd. (b)). 

3. Once arbitrntion is triggered tmder Code of Civil Procedme section 1299 .4, the following 
activities required by the arbitration panel or to partic.ipate in the arbitration process: 

a. Meet with the arbitrntion panel (Code Civ. Proc. § 1299.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, sub.cl. (a)). 

d. Paiiicipate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, 
subd. (b )). · 

f. Respond to or make demai1ds for witness lists and/or documents (Code Civ. Proc. 
§ 1282.2, subd. (a)(2)). . 

g. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283, 
1283 .05). 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283 .05). 

Govermnent Code section 17 514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a statute that mai1dates a new program or higher 
level of service. Govenm1ent Code section 17564, subdivision (a), states.that: 

No claim shall be made pursuant to Sections 17 5 51 and 17 5 61, nor shall 
any payment be made on claims submitted pursuai1t to Sections 17 5 51 ai1d 
17561, unless these claims exceed on thousand dollars ($1,000) ... 

In the final staff aimiysis, it was noted that the claimant, City of Palos Verdes Estates, stated on· 
the record at the July 28, 2006, Conm1ission hearing that it had not reached the stage in 
negotiations wherein bmding arbitration under the test Claim statutes was triggered, ai1d thus no 
mandated costs could have been incuned. Staff therefore reconm1ended denial of the test claim. 

However, co-claimant County of Napa provided a declai·ation stating that the binding arbitration 
process was triggered, pursuant to Code of Civil Procedure sections 1299 et. seq., ai1d County 
staffpartjcipated in the process during the reimbursement period by: 1) engaging in mediation; 
2) designating ai1 arbitration panel member; 3) meeting with the arbitrators; 4) gathering and 
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exchanging requested information, exhibits, and witness lists; 5) conducting discovery; and 
6) participating in a three-day arbitration hearing. 1 Therefore, the County of Napa did engage in 

. some of the state-mandated activities. The County f1.11iher stated that its costs to participate in 
these activities exceeded $10,000. Thus, there is now evidence in- the record, signed i.inder 
penalty ofperjury,.that there are increased costs mandated by the state pursuflllt to Government 
Code sections 175~4 and 17564 of at least $1,000. 

EE 

Government Code section 17556 lists several exceptions which preclude the Commission from 
finding costs mandated by the state. Stafffmds that none of the exceptions are applicable to 
deny this test claim. 

Accordingly, stafffrnds that the activities mandated by the test claim statutes do impose "costs 
mandated by the. state" within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17514. 

Conclusion 

Pursuant to the final staff analysis, staff finds that the prior Statement of Decision adopted on 
July 28, 2006, was contrary to law, and, in applying the appropriate law to the test claim, the test 
claim statutes.mandate the. following activities: · 

I. .Selecting an arbitration panel member (Code Civ. Proc. § 1299 .4, subd. (b )). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.4, subd. (b)). 

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following 
activities required by the arbitration panel or to paiiicipate in the arbitration process: 

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

b. Paiiicipate in i_nquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Paiiicipate in mediation (Code Civ. Proc. § 1299."5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd~ (a)). 

e. Respond to subpoenas and subpoenas duces t~cum (Code Civ. Proc. § 1299.5, 
subd. (b)). · · 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc. 
§ 1282.2, subd. (a)(2)). 

g. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283, 
1283.05). 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283.05). 

These activities constitute a "program"·as well as a "new program or higher level of service," as 
addressed in the final staff analysis. Fmihe1more, the activities impose "costs mandated by the 
state" within the meaning article XIII B, section 6 of the California Constitution, arid 
Goverrunent Code section 17514. Because the test claim statutes were declared unconstitutional 

1 
Declaration of 1acqueline M. Gong, Deputy County Counsel, Office of County Counsel, 

County of Napa, page 3,' attached. · 
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on April 21, 2003, the reimbursement period is limited to January 1, 2001 through 
April 20, 2003. 

Recomm.endatio11 

Staff recommends the Commission partially approve this test claim and adopt the final staff 
analysis with regard to Issues 1, 2 and 3, and this supplemental analysis with regard to Issue 4 . 

.. 
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NAPA COUNTY OFFICE OF COUNTY COUNSEL 
195 THIRD STREET, SUITE JOI, NAPA, CALlFORNlA 94559 ----:;;:;;;;Q;Lfi:ofil AREA CODE 707/253-4521 · FAX 7071259-8220 

ROBERT WESTMEYER, County Counsel 
, . RECE\VE 

MARGARET L. WOODBURY, Chief Deputy 
LAURA J. ANDERSON, Deputy 
JACQUELINE M. GONG, Deputy 

JAN i3 1007 

~,o~~~~J~ 
ROBERT W. PAUL, Deputy 

l<.RJSHAN CHOPRA, Deputy 
CARRJE R. GALLAGHER, Deputy 

CHRJS_R.Y. APALLAS, Deputy 
JANICE D. JGLLION, Deputy 

SILVA DARBINIAN, Deputy 
ROBERT C. MARTIN, Deputy 
PA TRICIA L. TYRRELL, Deputy 

c..--

CHERI HUSER, Privacy Officer 

REQUEST TO JOIN AS CO-TEST CLAIMANT 
BY COUNTY OF NAPA 

Binding Arbitration 
(01-TC-0.7) 

Code of Civil Procedures Sections 1281.1, 1299, 1299.2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8 and 1299.9 

As Added by Statutes 2000, Chapter 906 

The County of Napa hereby requests that it be allowed to join the City of Palos Verdes Estates as a 
co-test claimant in the above.-entitled test claim matter. It has recently come to the attention of the County 
of Napa that the Commission's Staff has recommended denial of the test claim based upon the fact that 
the City of Palos Verdes Estates did not have any costs associated with Chapter 402, Statutes 2000 ("SB 
402"), and is so recommending for the hearing on January 25, 2007. 

After the passage of SB 402, the County of Napa did engage in Binding Interest Arbitration with 
the Napa County Deputy Sheriffs' Association to the final award of a decision by the arbitration panel. To 
date, the County of Napa has not totaled its expenditures by all staff, counsel, and retained outside 
counsel, much less expenses, but knows these costs exceed $10,000.00. 

We understand that due to the statute oflimitations, we cannot commence a test claim on our owii, 
and unless we join in on the test claim brought by the City of Palos Verdes Estates~ we will be forever 
precluded from recovering our costs incurred i~ complying with SB 402 from its inception until it was 
declared unconstihttional. 

On January 23, 2007, the Napa County Board of Supervisors authorized this request to the 
Commission on State Mandates to allow the County of Napa to join in as a co-test claimant in this matter. 
To the extent that the City of Palos Verdes Estates has plead that SB 402 constitutes a reimbursable 
9ate, we join in and adopt its pleadings as though they were the C~unty's. 



The foregoing facts are known to me personally and if so required, I could and would testify to the 
statements made herein. 

I declare under penalty of perjury that the foregoing is true and con-ect to the best of my 
lrnowledge. Executed on January 23, 2007, in Napa, California. 

... 

~~M #f7f-Ci1NEM. GuNG; 
Deputy County Counsel 
County of Napa 

M.JiLlliii.;,._(,I 
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DECLARATION OF JACQUELINE M. GONG 

IN SUPPORT .OF THE COUNTY OF N.A.P A 
IN ITS REQUEST Tb THE COMMISSION ON STATE MAN.DATES 

TO BE JOINED AS CO-TEST CLAIMANT . 
IN THE TEST CLAIM OF THE CITY OF PALOS VERDES ESTATES 

1. I have served in the Office of the Napa County Counsel as a Deputy County Counsel since 
November 1998, primarily assigned to personnel matters. From January tlrrough September 2001, 
I participated in the binding interest arbitration process between the County and the Napa County 
Deputy Sheriffs' Association (''DSA") to the final awm·d of an.m·bitration decision on the disputed 
economic issues arising from negotiations. DSA is tbe employee organization representing law 
enforcement employees of the County. 

2. Beginning in July 2000, I served on the County ofNapa's bargaining team in its negotiations of a 
successor Memorandum of Understanding ("MOU") with DSA. Negotiations continued until the 
parties reached impasse in October of2000. As provided in the County's Employer-Employee 
Relations Policy, the parties agreed to participate in mediation, meeting on four occasions in 
November, December, and then in January and February of2001.. 

a. During the mediation process ou January 16, 2001, DSA requested the disputed economic issues 
be submittecj to arbitration pursuant to California Code of Civil Procedure Section 1299 et seq. 
(SB 402). The mediation process continued tl1rough February 20th at which time the County 
designated its partisan arbitrator. The DSA also selected its pa1iisan arbih·ator. In March the . . 

County and DSA then jointly designated an impai1ial arbitrator to serve on the arbitration panel as 
required by SB 402. The parties agreed to commence the arpitration hearing on April 17, 2001. 
Meeting with the neutral arbitrator, tf~e parties identified the disputed economic issues arid 
established a hearing timetable for the exchange ofrequested infomrntion, exhibits, and witness 
lists, ai1d the parties agreed on hearing dates. Out of this meeting, the pai.iies further setiled on t\.\'o 
economic proposals on retirement and dental benefits. 

4. Pursuant to agreefl upon timeli.nes, the parties conducted discove1y and exchanged documents 
before the hem·ing set to commence on May 22"nd. This entailed not only the time of the 
negot_iating team, but other county staff in gathering the requisite documents and in the conduct of 
discovery .. 

5. Five days before the hearing, the parties each submitted their last, best offer from negotiations as 
required under SB 402. A tlu·ee-day hearing was held before the m·bitration panel, followed by 
additional submissions of written evidence and legal arguments. In September 2001 the panel 
issued its decision. The pmiies made no amendments to the decision. Following a waiting period 
of five days, the binding decision was made public by the County. 

3 



6. The full cost of this interest arbitration process to the County is yet to be fully determined, but 
exceeds $10,000.00 based alone on legal fees and expenses incuned. Jn the comse ofpaiiicipating 
in the arbitration process, the County's Human Resources Director served on the arbitration panel. 
Responses to discovery requests involved extensive staff time and resources froni the Human 

Resources Division, County Executive Office and Auditor-Controller's Depm'tment. The County 
also incurred costs for legal counsel, both in-house and retained outside counsel. Expenses were 
further incmred for a number of expert witn.esses in the arbitration heming. 

7. I plan on attending the hearing of the Commission on State Mandates as the representative of the 
County of Napa, and will be available to provide additional testimony and answer any questions 
tbat the Commission Staff, interested state agencies,.or the Commission itself may have. 

I declare under penalty of perjury that the foregoing is h1.1e and correct to the best of my · 
lrnowledge. Executed on Janua1y 23, 2007, in Napa, California. 

---~ZJ= . IS '' -.. ~~.:~i*Mi* ' 
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PROOF OF SERVICE 

I am a resident of the United States and of the State of California. I am employed in the 
County of Napa. My business address is 1195 Third Street, Suite 301, Napa, California. My 
business telephone is (707) 253-4521; fax number (707) 259-8220. I am over the age of 
eighteen years. I am not a party to the within action or proceeding. On .T anuary 23, 2007, I 
served the following document(s); 

REQUEST TO JOIN AS CO-TEST CLAIMANT BY COUNTY OF NAPA 

I am familiar with the practice of Napa County Counsel's Office, for the collection and 
processing of correspondence for mailing with the United States Postal Service. In accordance 
with the ordinary course of business, the above-mentioned document(s) would have been 
deposited with the United States Postal Service on the same day on which it was placed at Napa 
County Counsel's Office. · 

D 

D 

D 

by placing, or causing to be placed, a true copy thereof enclosed in a sealed envelope with 
postage thereon folly prepaid, in the United States mail at Napa County, California, 
addressed as set fo1:th below. (CCP § 1012, 1013, and l013(a)) 

by personally delivering, or causing to be delivered, a true copy thereof to the person(s) 
and at the address( es) set forth below. (CCP §1011) · 
Time: Person served: 

~~~~~~~~~~-

by personally delivering, or causing to be delivered, a true copy thereof to the office/court 
folder of the addressee. 

by causing a tme copy th_ereofto be delivered to the person(s) at the address( es) set forth 
below, by and/or through the services of: 
a. D United Parcel Service 
b. D Federal Express 
c. D Express Mail 
d. 0 Facsimile (Followed by First Class Mail; Rules of Court §2008) Pursuant to 

Rules of Court §2008(e), this document was sent by facsimile transmission and this 
transmission was reported as complete and without enor. A copy of this 
transmission r.eport shall be attached to this proof of service and kept with the file. 

I declare under penalty of perjury that the foregoing is true and correct, and that this 
declaration was executed on January 23, 2007, at Napa, California . 



SERVICE LIST 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
· 1536 - 361h St. . 
Sacramento, CA 95816 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Ms. Leslie McGill 
California Peace Officers' Association 
1455 Response Road, Suite 190 · 
Sacrarnento, CA 95 815 

Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 West Temple Street, Room 525 
Kenneth Hahll Hall of Administration 
Los Angeles, California 90012 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Jess McGuinn 
Department of Finance (A-15) 
915 L Street, 8111 Floor 
Sacramento, CA 95814 

Mr. Daniel Terry 
California Professional Firefighters 
1780 Creekside Oaks Drive, Suite 200 
Sacramento, CA 95833 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suitel01 
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems, Inc . 

. 705-2 East Bidwell St., Suite 294 
Folsom, CA 95630 

Mr. Gerald Shelton· 
California Depa1iment of Education (E-08) 
Fiscal and Administrative Services Division 
1430 N Street, Suite 2213 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Public Resource Management Group 
1380 Lead Hill Boulevard, Suite 106 
Roseville, CA 9566i 

Ms. Amy Benton 
California Professional Firefighters 
1780 Creekside Oaks D1ive, Suite 200 

. Sacramento, CA 95833 

Mr. Jim Jaggers 
PO Box 1993 
Can11ichael, CA 95609 

Ms. Ginny Brununels 
State Controller's Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95818 

Mr. Glen Eve1Toad 
City ofNewpmt Beach 
PO Box 1768 
Newport Beach, CA 92659-1768 

James B. Hendrickson 
City Manager 
City of Palos Verdes Estates 
340 Palos Verdes Drive West 
Palos Verdes Estates, CA 90274 

Allan Burdick 
Maximus, Inc. 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

• 
:: ri1 -J· WiL :ZaJi441 



Hearing: January 25, 2007 
J :/mandates/200 I /tc/O l-TC-07/Reconsideration/FSA . 

ITEMS 

RECONSIDERATION OF PRIOR FINAL DECISION 
FINAL STAFF ANALYSIS 

Code of Civil Procedure Sections 1281.1, 1299, 1299.2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 

As Added by Statutes 2000, Chapter 906 (S.B. 402) 

Binding Arbitration 

01-TC-07 

EXECUTIVE SUMMARY 

This is a reconsideration of a prior final decision that was adopted on July 28, 2006, on the Binding 
Arbilralion test claim, requested by the Commission Chairperson. Government Code section 
17559 and section 1188.4 of the Commission's regulati.ons provide authority for this action. 

Background 

Government Code section J 7559, subdivision (a) grants the Commission discretion to reconsider, 
within statutory timeframes, a prior final decision. By regulation, the Commission has provided 
that any interested party, affected state agency or Commission member may file a petition with the 
Commission requesting that the Commission reconsider and change a prior final decision to 
correct an error of Jaw. 

Before the Commission considers a request for reconsideration, Commission staff is required to 
prepare a written analysis and recommend ·whether the request for reconsideration should be 
granted. A supermajority of five affirmative votes is required to grant the request for 
reconsideration and schedule the matter for a hearing on the merits. 

If the Commission grants the request for reconsideration, staff prepares and issues an analysis 
addressing whether the prior final decision is contrary to law and, if so, to recommend how to 
correct the error of law. A hearing is held to make the determination, and a supermajority of five 
affirmative votes is required to change a prior final decision. 

The Binding Arbitration statutes, in the context of labor relations between local public agencies 
and their law enforcement officers and firefighters, provide that, where an impasse in negotiations 
has been declared, and if the employee organization so requests, the parties would be subject to 
binding arbitration. 

On July 28, 2006, the Commission adopted a Statement of Decision denying the test claim for the 
activities related to local government participation in binding arbitration, pursuant to Code of Civil 
Procedure sections 1281.1, and 1299 through 1299.9. The Commission concluded the following: 

[T]he Commission finds that the test claim legislation does not constitute a new 
program or higher level of service. The test claim legislation requires the local 
agency to engage in a binding arbitration process that may result in increased costs 
associated with employee compensation or benefits. The cases have consistently 

Ol-TC-07 Binding Arbilralion 
Reconsideration of Prior Final Decision - Final Staff Analysis 
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held that additional costs alone, in absence of some increase in the actual level or 
quality of governmental services provided to the public, do not constitute an 
"enhanced service to the public" and therefore do not impose a new program or 
higher level of service on local governments within the meaning of article XIII B, 
section 6 of the California Constitution. Since strikes by law enforcement officers 
and fire services personnel are prohibited by law, no successful argument can be 
made that the test claim legislation affects law enforcement or firefighting service 
to the public. 

At the hearing, however, claimant modified the test claim significantly by withdrawin'g its request 
for reimbursement for litigation, employee compensation and compensation enhancement costs. 
Testimony was also provided at the hearing that, regardless of the legality of strikes by public 
safety personnel, strikes do still occur in the less obvious form of"blue flu" or via other methods. 

The Statement of Decision was mailed to the claimant, interested parties, and affected state 
agencies on August 7, 2006. On August 16, 2006, the Chairperson of the Commission directed 
staff to prepare a request for reconsideration of the Statement of Decision in order to apply the 
relevant case law to the test claim as it was revised at the July 28, 2006 hearing. On 
October 4, 2006, the Commission granted the request by a vote of 6-0, and staff prepared this 
analysis on the following issues: 

o Is the final decision on the Binding Arbitration test claim, adopted on July 28, 2006, 
contrary to law? 

o Are the test claim statutes subject to article XIII B, section 6 of the California 
Constitution? 

o Do the test claim statutes constitute a "new program or higher level of service" within the 
meaning of article XIII B, section 6 of the California Constitution? . 

o Do the test claim statutes impose "costs mandated by the state" within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code 
section 17514? 

Staff Analysis 

Staff finds that the prior final decision on this test claim was contrary to law and should be 
amended to reflect the analysis applying appropriate case law to the amended test claim. Staff 
further finds that, although the test claim statutes mandated certain activities for the period of 
January I, 200 I through April 21, 2003, and did constitute a "program" as well as a "new 
program or higher level of service," the statutes did not impose "costs mandated by the state" 
pursuant to Government Code section 17514 because there is no evidence in the record to 
indicate that the claimant incurred any costs to comply with the mandated activities during the 
limited reimbursement period in question (January 1, 2001 through April 21; 2003). 

Conclusion 

Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law. . 
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do 
not impose a reimbursable state-mandated program on local agencies within the m~aning_ of 
article XIII B, section 6 of the California Constitution, and Government Code section \ 7) 14, 
because there is no evidence in the record to show that the claimant incurred "costs mandated by 

2 Ol-TC-07 Binding Arbitralion 
Reconsideration of Prior Final Decision - Final Staff Analysis 



Hearing: January 25, 2007 
J:/mandates/200 I /tc/O l-TC-07/Reconsideration/FSA 

the state" to comply with the mandated activities during the limited reimbursement period of 
January 1, 2001 through April 21, 2003. 

Recommendation 

Staff recommends the Commission adopt this analysis - finding that the prior Statement of 
Decision adopted on July 28, 2006, was contrary to law and to correct the error of law as set forth 
in the analysis - and deny the test claim. 

3 OJ-TC-07 Binding Arbitration 
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Chronology 

07/28/06 

08/07/06 

08/16/06 

10/04/06 

11106106 

01/11/07 

Background 

STAFF ANALYSIS 

Commission adopted Statement of Decision 

Commission mailed Statement of Decision to claimant, interested parties, and 
affected state agencies 

Request for reconsideration was filed with the Commission 

Commission granted the request for reconsideration 

Commission staff issued draft staff analysis 

Commission staff issued final staff analysis 

Government Code section 17559, subdivision (a), grants the Commission, within statutory 
timeframes, discretion to reconsider a prior final decision. That section states the following: 

The commission may order a reconsideration of all or part of a test claim or 
incorrect reduction claim on petition of any party. The power to order a 
reconsideration or amend a test claim decision shall expire 30 days after the 
statement of decision is delivered or mailed to the claimant. If additional time is 
needed to evaluate a petition for reconsideration filed prior to the expiration of the 
30-day period, the commission may grant a stay of that expiration for no more 
than 30 days, solely for the purpose of considering the petition. If no action is 
taken on a petition within the time allowed for ordering reconsideration, the 
petition shall be deemed denied. 

By regulation, the Commission has provided that any interested party, affected state agency or 
Commission member may file a petition with the Commission requesting that the Commission 
reconsider and change a prior final decision to correct an error of law. 1 

Before the Commission considers the request for reconsideration, Commission staff is required to 
prepare a written analysis and recommend whether the request for reconsideration should be 
granted.2 A supermajority of five affirmative votes is required to grant the request for 
reconsideration and schedule the matter for a hearing on the merits.3 

If the Commission grants the request for reconsideration, a second hearing must be conducted to 
determine if the prior final decision is contrary to law and to correct an error oflaw.4 Prior to that 
hearing, commission staffprepares and issues for public comment a draft staffanalysis. 5 Any 
comments arc incorporated into a final staff analysis and presented to the Commission before the 

1 California Code of Regulations, title 2, section 1188.4, subdivision (b). 
2 California Code of Regulations, title 2, section 1188.4, subdivision (f). 
3 Ibid. 
4 California Code of Regulations, title 2, section 1188.4, subdivision (g). 

5 California Code .of Regulations, title 2, section 1188.4, subdivision (g)(I )(B). 
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scheduled meeting.6 A supermajority of five affirmative votes is required to change a prior final 
decision.7 

Binding Arbitration Test Claim 

In the context of labor relations between local public agencies and their law.enforcement officers 
and firefighters, the test claim statutes provide that, where an impasse in negotiations has been 

·declared, and ifthe employee organization so requests, the parties would be subject to binding 
arbitration. 

Since 1968, local public agency labor relations have been governed by the Meyers-Milias-Brown 
Act.8 The act requires local agencies to grant employees the right to self-organization, to form, 
join or assist labor organizations, and to present grievances and recommendations regarding 
wages, salaries, hours, and working conditions to the governing body. The California Supreme 
Court has recognized that it is not unlawful for public employees to strike unless it has been 
determined that the work stoppage poses an imminent threat to public health or safety. 9 

Employees of fire departments and fire services, however, are specifically denied the right to 
strike or to recognize a ficket line of a labor organization while in the course of the performance 
of their official duties. 1 Additionally, the Fourth District Court of Appeal has held that police 
work stoppages are per se illegal. 11 

Under the Meyers-Milias-Brown Act, the local employer establishes rules and regulations 
regarding employer-employee relations, in consultation with employee organizations. 12 The 
local agency employer is obligated to meet and confer in good faith with representatives of 
employee bargaining units on matters within the scope of representation. 13 If agreement is 
reached between the employer and the employee representatives, that agreement is memorialized 
in a memorandum of understanding which becomes binding once the local governing body 
adopts it. 14 

Th~ test claim statutes 15 added Title 9.5 to the Code of Civil Procedure, providing new 
procedures that could be invoked by the employee organization in the event an impasse in 
negotiations has been declared. Section 1299 states the following legislative intent: 

The Legislature hereby finds and declares that strikes taken by firefighters 
and law enforcement officers against public employers are a matter of 

6 California Code of Regulations, title 2, section 1188.4, subdivision (g)(l )(C). 
7 California Code of Regulations, title 2, section 1188.4, subdivision (g)(2). 
8 Government Code sections 3500 et seq.; Statutes 1968, chapter 1390. 
9 County Sanitation Dist. No. 2 v. Los Angeles County Employees' Assn. (1985) 38 Cal.3d 564. 
10 Labor Code section 1962. 
11 

City of Santa Ana v. Santa.Ana Police Benevolent Association ( 1989) 207 Cal.App.3d 1568. 
12 Govermnent Code section 3507. 
13 Government Code section 3505. 
14 Government Code section 3505.1. 
15 Statutes 2000, chapter 906 (Sen. Bill No. 402). 
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statewide concern, are a predictable consequence of labor strife and poor 
morale that is often the outgrowth of substandard wages and benefits, and are 
not in the public interest. The Legislature further finds and declares that the 
dispute resolution procedures contained in this title provide the appropriate 
method for resolving public sector labor disputes that could otherwise lead to 

· strikes by firefighters or law enforcement officers. 

It is the intent of the Legislature to protect the health and welfare of the 
public by providing impasse remedies necessary to afford public employers 
the opportunity to safely alleviate the effects oflabor strife that would 
otherwise lead to strikes by firefighters and law enforcement officers. It is 
further the intent of the Legislature that, in order to effectuate its predominant 
purpose, this title be construed to apply broadly to all public employers, 
including, but not limited to, charter cities, counties, and cities and counties in 
this state. 

It is not the intent of the Legislature to alter the scope of issues subject to 
collective bargaining between public employers and employee organizations 
representing firefighters or law enforcement officers. 

The provisions of this title are intended by the Legislature to govern the 
resolution of impasses reached in collective bargaining between public 
employers and employee organizations representing firefighters and law 
enforcement officers over economic issues that remain in dispute over their 
respective interests ... 

The statutes provide that if an impasse is declared. after the parties exhaust their mutual efforts to 
reach agreement over matters within the scope of the negotiation, and the parties are unable to 
agree to the appointment of a mediator, or if a mediator agreed to by the parties has been unable 
to effect settlement of a dispute between the parties, the employee organization can, by written 
notification to the employer, request that their differences be submitted to an arbitration panel. 16 

Within three days after receipt of written notification, each party is required to designate one 
member of the panel, and those two members, within five days thereafter, are required to 
designate an additional impartial person with experience in labor and management dispute 
resolution to act as chairperson of the arbitration panel. 17 

The arbitration panel is required to meet with the parties within ten days after its establishment, 
or after any additional periods of time mutually agreed upon. 18 The panel is authorized to meet 
:Vith t~e parties, make. in.quiries and investigations, hold h~ari~~s, and t~e a~y other action, 
mcludmg further med1at10n, that the panel deems appropriate. The arb1trat1on panel may, for 
purposes of its hearings, investigations or inquiries, subpoena witnesses, administer oaths, take 

16 Code of Civil Procedure section 1299.4, subdivision (a). 

17 Code of Civil Procedure section 1299.4, subdivision (b). 

18 Code of Civil Procedure section 1299.5, subdivision (a). 

19 Ibid 
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the testimony of any person, and issue subpoenas duces tecum to re~uire the production and 
examination of any employer's or employee organization's records. 0 

. 

Five days prior to the commencement of the arbitration panel's hearings, each of the parties is 
required to submit a last best offer of settlement on the disputed issues. 21 The panel decides the 
disputed issues separately, or if mutually agreed, by selecting the last best offer package that 
most nearly complies with specified factors. 22 The panel then delivers a copy of its decision to . 
the parties, but the decision may not be publicly disclosed for five days.23 The decision is not 
binding during that period, and the parties may meet privately to resolve their differences and, by 
mutual agreement, modify the panel's decision.24 At the end of the five-day period, the decision 
as it may be modified by the parties is publicly disclosed and binding on the parties.25 

The provisions are not applicable to any employer that is a city, county, or city and county, 
governed by a charter that was amended prior to January 1, 200 I, to incorporate a binding 
arbitration provision.26 The provisions also state that, unless otherwise agreed to by the parties, 
the costs of the arbitration proceeding and the expenses of the arbitration panel, except those of 
the employer representative, shall be borne by the employee organization.27 

Preexisting general arbitration provisions are applicable .to arbitration th.at is triggered by the test 
claim statutes; unless otherwise provided in the test claim statutes.28 Among other things, these 
general arbitration provisions set forth procedures for the conduct of hearings such as notice of 
hearings, witness lists, admissible evidence, subpoenas, and depositions.29 

When a party refuses to arbitrate a controversy as requested under Code of Civil Procedure 
section 1299 .4, subdivision (a), that party may be subject to a court order to engage in arbitration 
pursuant to section 1281.2. 30 

. 

'111e test claim statutes in their entirety were declared unconstitutional by the California Supreme 
Court on April 21, 2003, as violating portions of article XI of the California Constitution.3 The 

2° Code of Civil Procedure section 1299.5, subdivision (b). 
21 Code of Civil Procedure section 1299.6, subdivision (a). 
22 Ibid. 
23 Code of Civil Procedure section 1299. 7, subdivision (a). 
24 Ibid. 
25 Code of Civil Procedure section 1299.7, subdivision (b). 
26 Code of Civil Procedure section 1299.9, subdivision (a); this provision was modified by 
Statutes 2003, chapter 877, to change the date of the an1ended charter to January I, 2004, but 
since that amendment was not pied in the test claim, staff makes no finding with regard to it. 
27 Code of Civil Procedure section 1299.9, subdivision (b). 
28 Code of Civil Procedure section 1299.8. 
29 Code of Civil Procedure sections 1280 et seq. 
3° Code of Civil Procedure section 1281.1. 
31 County of Riverside v. Superior Court of Riverside County (2003) 30 Cal.4th 278 (County of 
Riverside). 
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basis for the decision is that the statutes: I) deprive the county of its authority to provide for the 
compensation of its employees as guaranteed in article XI, section I, subdivision (b); and 
2) delegate to a private body the power to interfere with local agency financial affairs and to 
perform a municipal function, as prohibited in article XI, section 11, subdivision (a).32

• 
33 

Accordingly, the analysis addresses only the period during which the test claim statutes were 
presumed to be constitutional, January I, 200 I through April 21, 2003. 

The Commission's Prior Decision 

The Commission denied this test claim, for the activities related to local government participation 
. in binding arbitration, pursuant to Code of Civil Procedure sections 1281.1, and 1299 through 

1299.9. The Commission concluded the following: 

[T]he Commission finds that the test claim legislation does not constitute a new program or 
higher level of service. The test claim legislation requires the local agency to engage in a 
binding arbitration process that may result in increased costs associated with employee 
compensation or benefits. The cases have consistently held that additional costs alone, in 
absence of some increase in the actual level or quality of governmental services provided to 
the public, do not constitute an "enhanced service to the public" and therefore do not 
impose a new program or higher level of service on local governments within the meaning 
of article XIII B, section 6 of the California Constitution. Since strikes by law enforcement 
officers and fire services personnel are prohibited by law, no successful argument can be 
made that the test claim legislation affects law enforcement or firefighting service to the 
public. 

The claimant had initially requested reimbursement for: I) costs to litigate the constitutionality of e 
the test claim statutes; 2) increased costs for salaries and benefits that could result from the binding 
arbitration award; 3) increased costs for compensation package "enhancements" that could be 
offered by the local agency as a result of vulnerabilities in its bargaining position; and 4) other 
costs related to binding arbitration activities. 

At the hearing, however, the claimant withdrew its re~uest for reimbursement for litigation, 
compensation and compensation enhancement costs.3 Testimony was also provided at the hearing 
that regardless of the legality of strikes by public safety personnel, strikes do still occur in the less 

32 County of Riverside (2003) 30 Cal.4th 278, 282. 
33 Section 1299.7, subdivision (c), of the Code of Civil Procedure ·was subsequently amended to 
cure the constitutionality issue (Stats. 2003, ch. 877), by adding a provision allowing the local 
public agency employer to reject the decision of the arbitration panel: 

The employer may by unanimous vote of all the members of the governing 
body reject the decision of the arbitration panel, except as specifically 
provided to the contrary in a city, county, or city and county charter with 
respect to the rejection of an arbitration award.33 

However, that statute was not pied in the test claim and Commission staff makes no finding with 
regard to it. 
34 Exhibit D, Reporter's Transcript of Proceedings, July 28, 2006, pages 104-106. 
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obvious form of"blue flu" or in other ways.35 The claimant also presented exhibits at the hearing 
consisting oftest claims and parameters and guidelines related to collective bargaining, that were 
previously heard by the Commission. 

Removing the costs for litigating the constitutionality of the test claim legislation and employee 
compensation significantly modified the test claim, causing the need for a reevaluation of activities 
that are required by the test claim statute (e.g., designating an arbitration panel member and 
participating in hearings) in light of the relevant case law. 

The request for reconsideration alleged the following error of law: 

The statement of decision relied upon cases supporting the concept that no higher 
level of service to the public is provided when there are increased costs for 
compensation or benefits alone. For example, City of Richmond v. Commission on 
State Mandates (1998) 64 Cal.App.4th 1190, cited in the statement of decision, held 
that even though increased employee benefits may generate a higher quality of local 
safety officers, the test claim legislation did not constitute a new program or higher 
level of service; the court stated that "[a] higher cost to the local government for 
compensating its employees is not the same as a higher cost of providing services to 
the public." However, City of Richmond was based on test claim legislation that 
increased the cost for death benefits for local safety members, but did not result in 
actual mandated activities. 

The statement of decision also relied upon San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, which summarized and 
reaffirmed several previous cases to illustrate what constitutes a "new program or 
higher level of service." However, none of the older cases cited [-i.e., County of 
Los Angeles v. State of California (1987) 43 Cal.3d 46, Cily of Anaheim v. Stale of 
California (1987) 189 Cal.App.3d 14 78, City of Sacramento v. Stale of Cal(fornia 
(1990) 50 Cal.3d 51, and Cily of Richmond v. Commission On Stale Mandates, et 
al. (1998) 64 Cal.App.41h 1190, -] denied reimbursement for actual activities 
imposed on the local agencies. In addition, San Diego Un(fied School Dist. did not 
address the issue of "new program or higher level of service" in the context of 
actual activities mandated by test claim legislation which increased the costs of 
employee compensation or benefits.36 

Claimant's Position 

The claimant contends that the test claim statutes constitute a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514. 

Claimant asse1is that costs for the following activities will be incurred and are reimbursable: 

I. Costs for training agency management, counsel, staff and members of governing bodies 
regarding SB 402 as well as the intricacies thereof. 

35 Exhibit D, Reporter's Transcript of Proceedings, July 28, 2006, pages 98-99. 
36 Exhibit B, Request for Reconsideration, page 3. 
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2. Costs incident to restructuring bargaining units that include employees that are covered 
by SB 402 and those which are not covered by SB 402. 

3. Increased staff time in preparing for negotiations in order to collect and compile 
comparability data specified in Code of Civil Procedure, section I 299.4. 

4. Increased time of agency negotiators, including staff, consultants, and attorneys, in 
handling two track negotiations: those economic issues which are subject to SB 402 
arbitration and those issues which are not subject to arbitration., 

5. Time to prepare for and consult with the governing board regarding the last best and final 
offer to be submitted to the arbitration panel. 

6. Time to prepare for and participate in any mediation process. 
7. Consul ting time of negotiators, staff and counsel in selecting the agency panel member. 
8. Time of the agency negotiators, staff and counsel in vetting and selecting a neutral 

arbitrator. 
9. ·Time of the agency negotiators, staff and counsel in briefing the agency panel member. 
10. Time of the agency negotiators, staff and counsel in preparing for the arbitration hearing. 
11. Time of the agency negotiators, staff and counsel in vetting, selecting and preparing 

expert witnesses. 
12. Time of the agency panel member and attorney in pre-arbitration meetings of the panel. 
13. Staff and attorney time involved in discovery pursuant to Code of Civil Procedure, 

sections 1281.1, 1281.2 and 1299.8. 
14. Staff, attorney, witness and agency panel member time for the hearings. 
15. Attorney time in preparing the closing brief. 
16. Agency panel member time in consulting in closed sessions with the panel. 
17. Time of the attorney, negotiators, and staff consulting with the agency panel member 

prior to the issuance of the award. 
18. Time of the attorney, negotiators, staff, agency panel member, and governing board 

consulting regarding the award and giving directions to agency negotiators. 
19. Time of the agency negotiators to negotiate with the union's negotiating representatives 

based on the award. 
20. Costs of inevitable litigation regarding the interpretation of critical provisions of the law 

which are ambiguous, including the fact that the actcovers "all other forms of 
remuneration," and covers employees performing "any related duties" to firefighting and 
investigating. 

Claimant argued, in its April 13, 2006 comments on the first draft staff analysis, that "[a]s of 
January 1, 2001, local government officials had no alternative other than to enforce the 
provisions of this statute until it was declared unconstitutional, otherwise they would be subject 
to a writ of mandate to compel binding arbitration." Claimant further states that "[i]n fact, it was 
because the County of Riverside refused to engage in binding arbitration that the writ of mandate 
action was commenced against it, resulting in the decision of the Supreme Court which made this 
test claim statute invalid as being unconstitutional." Claimant believes the cases cited by 
Commission staff in the analysis are not on point. 

Claimant also points out that as legislation goes through the process of being adopted "there are a 
plethora of committee hearings and analyses performed" and "if there is any risk for a statute 
being declared unconstitutional, it should be borne by the State, which has the resources for a full 
and complete analysis of pending legislation prior to enactment." Claimant concludes that 
"(l]ocal authorities· have no alternative than to assume that legislation is valid until such time as it 
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is declared unconstitutional by the courts of the State of California." Therefore, claimant 
contends, the Commission should find that Binding Arbitration was a reimbursable, mandated 
program from its effective date until it was declared unconstitutional. 

Claimant also provided testimony that, regardless of the legality of strikes by public safety 
personnel, strikes do still occur by these personnel in the less obvious form of "blue flu" or via 
other methods. 

Department of Finance Position 

Department of Finance submitted comments on the test claim concluding that the administrative 
and compensation costs claimed in the test claim are not reimbursable costs pursuant to article 
XIII B, section 6 of the California Constitution, based on various court decisions and the 
provisions of the test claim stah1tes. Specifically, the Department asserts that: 

I) the test claim statutes do not create a new program or higher level of service in an 
existing program, and the costs alleged do not stem from the performance of a 
requirement unique to local government; 

2) alleged higher costs for compensating the claimant's employees are not reimbursable, 
since compensation of employees in general is a cost that all employers must pay; 
furthermore, allowing reimbursement for any such costs could "undermine an 
employer's incentive to collectively bargain in good faith;" 

3) alleged cost for increased compensation is not unique to local government; even 
though claimant may argue that compensation of firefighters and law enforcement 
officers is unique to local government, the "focus must be on the hardly unique 
function of compensating employees in general;" and 

4) Code of Civil Procedure section 1299.9, subdivision (b), provides that costs of the 
arbitration proceeding and expenses of the arbitration panel, except those of the 
employer representative, are to be borne by the employee organization; in the test 
claim statutes, the Legislature specifically found that the duties of the local agency 
employer representatives are substantially similar to the duties required under the 
current collective bargaining procedures and therefore the costs incurred in 
performing those duties are not reimbursable state mandated costs; and thus, during 
the course of arbitration proceedings, "there are not any net costs that the employers 
would have to incur that would not have been incurred in good faith bargaining or 
that are not covered by the employee organizations." 

The Department provided additional comments on the draft staff analysis for reconsideration of the 
prior decision, concurring in Commission staffs findings recommending the test claim be denied. 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution37 reco~nizes 
the state constihitional restrictions on the powers of local government to tax and spend. 3 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIJI A and Xlll B 
impose."39 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.40 In addition, the required activity or task must be new, constituting a "new program," and 
it must create a "higher level of service" over the previously required level of service.41 

The courts have defined a "program" subject to article XTll B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.42 To determine ifthe 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.43 A "higher level of service" occu.rs when there is "an increase in the actual level or 
quality of governmental services providcd."44 

37 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1 A in November 2004) 
provides: "Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the State shall provide a subvention of funds to 
reimburse that local government for the costs of the program or increased level of service, except 
that the Legislature may, but need not, provide a subvention of funds for the following mandates: 
( 1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations initially implementing legislation enacted 
prior to January I, 1975." 
38 Department of Finance v. Commission on Stale Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 
39 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
40 Long Beach Unified School Dist. v. State of California ( 1990) 225 Cal.App.3d 155, 1 74. 
41 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 
44 Cal.3d 830, 835~836 (Lucia Mar). 
42 San Diego Unified School Dist., supra. 33 Cal.4th 859, 874, (reaffirming the test set out in· 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia Mar, 
supra, 44 Cal.3d 830, 835). 
43 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830; 
835. 
44 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
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Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.45 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.46 In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 

. . . ,,47 
pnont1es. 

This reconsideration poses the following issues: 

• ls the final decision on the Binding Arbitration test claim, adopted on July 28, 2006, 
contrary to law? 

• Are the test claim statutes subject to article XIII B, section 6 of the California 
Constitution? 

• Do the test claim statutes constitute a "new program or higher level of service" within the 
meaning of article XIII B, section 6 of the California Constitution? 

• Do the test claim statutes impose "costs mandated by the state" within the meaning of 
article XIII B, section 6 of the California Constitution and Government Code 
section 17514? 

Issue 1: Is the prior final decision on the Bimli11g Arbitration test claim, adopted on 
July 28, 2006, contrary to law? 

The Binding Arbitration test claim was denied based on the finding that it did not impose a "new 
program or higher level of service'' on local agencies within the meaning of article Xlll B, 
section 6 of the California Constitution. The test claim statutes were found to constitute a 
"program," since they impose unique requirements on local agencies that do not apply generally 
to all residents and entities in the state. However, since strikes by public safety personnel are 
illegal, and no other service to the public could be identified, the test claim statutes were not 
found to constitute an enhanced service to the public. 

Because the claimant requested reimbursement for employee compensation costs in the original 
test claim, the analysis relied upon case law applicable to that situation, i.e., where 
reimbursement was sought for employee compensation or other benefit-related costs alone and 
no actual activities had been claimed. However, since the test claim was modified at the hearing 
to withdraw the request for reimbursement for employee compensation costs, the costs and 
activities that remain must be re-analyzed as a factual situation that can be distinguished from the 
situations in the case law originally cited. 

45 County of Fresno v. Stale of California (1991) 53 Cal.3d 482, 487; County a/Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
46 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. . 
47 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. Slate of 
California (1996) 45 Cal.App.4th 1802, I 817. 
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The prior final decision relied upon cases supporting the concept that no higher level of service 
to the public is provided when there are increased costs for compensation or benefits alone. For 
example, City of Richmond v. Commission on State Mandates (I 998) 64 Cal.App.4th 1190, cited 
in the Statement of Decision, held that even though increased employee benefits may generate a 
higher quality of local safety officers, the test claim statutes did not constitute a new program or 
higher level of service; the court stated that "[a] higher cost to the local government for 
compensating its employees is not the same as a higher cost of providing services to the public." 
However, City of Richmond was based on test claim statutes that increased the cost for death 
benefits for local safety members, but did not result in actual mandated activities. 

The prior final decision also relied upon San Diego Unified School Dist. v. Commission on State 
Mandates (2004) 33 Cal.4th 859, which summarized and reaffirmed several previous cases to 
illustrate what constitutes a "new program or higher level of service." However, none of the 
older cases cited - i.e., County of Los Angeles v. State of California (1987) 43 Cal.3d 46, City of 
Anaheim v. State of California (1987) 189 Cal.App.3d 1478, City of Sacramento v. State .of 
California (1990) 50 Cal.3d 51, and City of Richmond v. Commission On State Mandates, et al. 
(I 998) 64 Cal.App.4th 1190, - denied reimbursement for actual activities imposed on the local 
agencies. In addition, San Diego Unified School Dist. did not address the issue of "new program 
or higher level of service" in the context of actual activities mandated by test claim statutes 
which increased the costs of employee compensation or benefits. 

Although there is no case law directly on point for the situation where the test claim statutes 
impose activities that are unique to local government but do not clearly provide a service to the 
public, prior test claims have allowed reimbursement in such circumstances. Furthermore, since 
testimony was provided at the hearing that strikes by public safety personnel do occur, albeit in 
the less obvious form of "blue flu" or by other means, the legislative purpose for the test claim 
statutes must be reevaluated in the analysis to determine whether the provisions result in an 
increase in the level or quality of government~! services provided. 

Staff finds that the prior final decision for this test claim is contrary to Jaw, and the Statement of 
Decision should be replaced to reflect the following new analysis and the resulting findings. 

Issue 2: Arc the test claim statutes subject to article XIII B, section 6 of the California 
Constitution'? 

Do tile Test Claim Statutes Mandate Any Activities? 

In order for a test claim statute or regulation to impose a reimbursable state-mandated program 
under article XIII B, section 6, the language must mandate an activity or task upon local 
govenunental agencies. If the language does not mandate or require local agencies to perform a 
task, then mticle XIII B, section 6 is not triggered.48 

As amended at the hearing on this test claim, claimant is seeking reimbursement for the 
following activities: 1) costs for training on the test claim statute; 2) costs for restructuring 
bargaining units; 3) discovery activities pursuant to Code of Civil Procedure sections 1281.1, 
1281.2 and 1299.8; 4) selecting the agency panel member and neutral arbitrator, and briefings; 
5) preparing for and consulting with governing board regarding the last best and final offer; 

48 City of Merced v. Stale of California (1984) 153 Cal.App.3d 777, 783 (City of Merced). 
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6) preparing for and participating in negotiations, mediation and arbitration hearings; and 
7) costs of litigating interpretation of the test claim statutes. 

Training Costs 

Staff finds that training agency management, counsel, staff and members of governing bodies 
regarding binding arbitration is not required by the plain lang'uage of the test claim statutes. 
Therefore, these costs are not state-mandated or subject to article Xlll B, section 6. 

Costs for Restructuring Bargaining Units 

Staff finds that the plain language of the test claim statutes does not require bargaining units to 
be restructured. Therefore, any costs associated with such restructuring are not state-mandated 
or subject to article XIH B, section 6. 

Discovery Activities Pursuant to Code of Civil Procedure Sections I 281. J, 1281. 2 and 1299. 8 

When one party refuses to engage in arbitration, section 1281.2 establishes grounds for a court to 
determine whether there is a legal requirement to engage in arbitration, and to compel arbitration 
if necessary. Sections 1281.1 and 1299 .8 make these provisions applicable to binding arbitration 
proceedings set forth under the test claim statutes. Staff finds that activities related to discovery, 
pursuant to these sections, are not required. 

Under the test claim statutes, arbitration is compelled when an impasse has been declared and the 
employee organization initiates arbitration. The only party that would refuse to engage in 
binding arbitration under this scenario is the local public agency employer, and such a decision 
to refuse to engage in arbitration is discretionary. Any discovery activities claimed by these 
provisions would be triggered by that discretionary decision, and thus are not state-mandated or 
subject to article XIII B, section 6. 

Selecting Agency Panel Member and Neutral Arbitrator 

Code of Civil Procedure section 1299.4, subdivision (b), states that: 

Within three days after receipt of the written notification [triggering 
binding arbitration], each party shall designate a person to serve as its 
member of an arbitration panel. Within five days thereafter, or within 
additional periods to which they mutually agree, the two members of the 
arbitration panel appointed by the parties shall designate an impartial 
person with experience in labor and management dispute resolution to act 
as chairperson of the arbitration panel. 

Subdivision (c) further states: 

In the event that the parties are unable or unwilling to agree upon a third 
person to serve as chairperson, the two members of the arbitration panel 
shall jointly request from the American Arbitration Association a list of 
seven impartial and experienced persons who are familiar with matters of 
employer-employee relations. The two panel members may as an 
alternative, jointly request a list of seven names from the California State 
Mediation and Conciliation Service, or a list from either entity containing 
more or less than seven names, so long as the number requested is an odd 
number. lf after five days. ofreceipt of the list, the two panel members 
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cannot agree on which of the listed persons shall serve as chairperson, 
they shall, within two days, alternately strike names from the list, with the 
first panel member to strike names being determined by lot. The last 
person whose name remains on the list shall be chairperson. 

Claimant is seeking reimbursement for: I) consulting time of negotiators, staff and counsel in 
selecting the agency panel member; 2) time of the agency negotiators, staff and counsel in 
vetting and selecting a neutral arbitrator; and 3) time of the agency negotiators, staff and counsel 
in briefing the agency panel member. Staff finds that the plain language of the test claim statutes 
requires only that the public agency employer select an agency panel member. The test claim 
statutes require the arbitration panel members selected by the parties, rather than the employer or 
employee organization, to select the neutral third panel member to act as chairperson. Moreover, 
nothing in the test claim statutes requires the public agency panel member to be briefed. 

· Thus the only activity required is the selection of an agency panel member, and, therefore, that 
activity alone is state-mandated and subject to article XIII B, section 6. 

Prepare for and Consult with Governing Board Regarding Last Best Offer of Settlement 

Code of Civil Procedure section 1299.6, subdivision (a), requires that, once the arbitration 
process is triggered, the arbitration panel shall direct that five days prior to the commencement of 
its hearings the local public agency employer and employee organization shall submit "the last 
best offer of settlement as to each of the issues within the scope of arbitration ... made in 
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to 
any arbitration request ... " The test claim statutes do not, however, require the local public 
agency employer to prepare for and consult with the governing board regarding the last best offer 
of settlement. Thus the only activity required is to submit the last best final offer of settlement to 
the arbitration panel, and, therefore, that activity alone is state-mandated and subject to article 
XIll B, section 6. · 

Prepare for and Engage in Negoliations. Mediation and Hearings 

The claimant is seeking reimbursement for increased costs associated with collecting and 
compiling comparability data specified in Code of Civil Procedure section 1299.4, handling two
track negotiations (for economic issues that are subject to arbitration and economic issues that 
are not subject to arbitration), and preparing for and participating in mediation. 

Staff finds that the plain language of the test claim statutes does not require the local public 
agency to collect and compile comparability data in preparation for negotiations, to handle "two
track" negotiations, or to participate in mediation, when such activities occur outside the 
arbitration process. Therefore, any costs associated with such preparation or negotiations prior 
to the arbitration process being triggered are not state-mandated or subject to article XIII B, 
section 6. 

However, once the arbitration process is triggered - by declaration of the negotiation impasse 
and the employee organization's request for arbitration - the arbitration panel can direct the 

· pai1ies to take various actions. The panel may "meet with the parties or their representatives, 
either jointly or separately, make inquiries and investigations, hold hearings, and take ai1y other 
action including further mediation, that the arbitration panel deems appropriate."

49 
For the 

49 Code of Civil Procedure section 1299.5, subdivision (a). 
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purposes of its hearings, investigations or inquiries, the panel may also "subpoena witnesses, 
administer oaths, take the testimony of any person, and issue subpoenas duces tecum to require 
the production and examination of any employer's or employee organization's records, books, or 
papers relating to any subject matter before the panel."50 

Additionally, Code of Civil Procedure section 1299.8 states that, unless otherwise provided in 
the test claim statutes, the general provisions regarding arbitration found in the Code of Civil 
Procedure51 are applicable to binding arbitration proceedings under the test claim statutes. The 
relevant portions of these general arbitration provisions establish procedures for the conduct of 
hearings such as notice of hearings, witness lists, admissible evidence, subpoenas, and 
depositions. 52 

Section 1299. 9, subdivision (b ), states that, unless otherwise agreed to by the parties, the costs of 
the arbitration proceeding and the expenses of the arbitration panel, except those of the employer 
representative, shall be borne by the employee organization. Thus, the public agency employer 
is responsible for costs of its agency panel member, but not the cost of the proceeding or the 
other panel members. 

Claimant is seeking reimbursement for the following remaining activities: 

I. time of the agency negotiators, staff and counsel in preparing for the arbitration hearing; 

2. time of the agency negotiators, staff and counsel in vetting, selecting and preparing 
expert witnesses; 

3. time of the agency panel member and attorney in pre-arbitration meetings of the panel; 

4. staff, attorney, witness and agency panel member time for the hearings; 

5. agency panel member time in consulting in closed sessions with the panel; 

6. attorney time in preparing the closing brief; 

7. time of the attorney, negotiators, and staff in consulting with the agency panel member 
prior to the issuance of the award; 

8. time of the attorney, negotiators, staff, agency panel member, and governing board 
consulting regarding the award and giving directions to agency negotiators; and 

9. time of the agency negotiators to negotiate with the union's negotiating representatives 
based on the award. 

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the arbitration panel, 
within the scope of its authority, may direct the parties to perform specified activities. Since the 
arbitration proceeding, once triggered, is mandatory, staff finds that the activities directed by the 
arbitration panel or activities initiated by the local public agency employer to participate in 
arbitration, are not discretionary. As noted above, the arbitration panel's authority includes 
meeting with the parties or their representatives, making inquiries and investigations, holding 
hearings, and taking any other action including further mediation, that the arbitration panel 

5° Code of Civil Procedure section 1299.5, subdivision (b). 
51 Code of Civil Procedure sections 1280 et seq. 
52 Code of Civil Procedure sections 1282 et seq. 
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deems appropriate,53 as well as subpoenaing witnesses, administering oaths, taking the testimony 
of any person, and issuing subpoenas duces tecum to require the production and examination of e 
any employer's or emplolee organization's records, books, or papers relating to any subject 
matter before the panel.5 

The plain language of the test claim statutes does not require the local public agency, or its staff 
or governing board, to prepare for hearings, prepare expert witnesses, prepare a closing brief, 
consult with its panel member prior to issuance of the award, or negotiate with the employee 
organization representatives based on the award. Further, the plain language of the test claim 
statutes does not require the employer's arbitration panel member to participate in precarbitration 
meetings with local agency staff, consult with local agency staff prior to issuance of the award, 
consult in closed session with the arbitration panel, or consult with local agency staff and the 
governing board regarding the award. However, to the extent that any of the above activities arc 
directed by the arbitration panel within the scope of its authority, the activity is state-mandated. 

Thus, once arbitration is triggered under Code of Civil Procedure section 1299 .4, only the 
following activities, to participate in the arbitration process or as required by the arbitration 
panel, are state-mandated and subject to article XIII B, section 6: 

I. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

2. Cooperate in inquiries or investigations (Code Civ. Proc.§ 1299.5, subd. (a)). 

3. Participate in mediation (Code Civ. Proc .. § 1299.5, subd. (a)). 

4. Participate in hearings (Code Civ. Proc.§ 1299.5, subd. (a)). 

5. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, subd. 
(b)). 

6. Respond to or make demands for witness lists and/or documents (Code Civ. Proc. § 
1282.2, subd. (a)(2)). 

7. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283, 
1283.05). . 

8. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283.05) . 

. Costs o[Litigating lnlerpretation oft he Test Claim Statutes 

Claimant is seeking "[c]osts of inevitable litigation regarding the interpretation of critical 
provisions. of the law which are ambiguous," including the fact that the act covers "all other 
forms of remuneration," and covers employees performing "any related duties" to firefighting 
and investigating. Staff finds that litigating any aspect of the test claim statutes is not required 
by the plain language of the test claim statutes. Therefore, these costs are not state-mandated or 
subject to article XIII B, section 6. 

Summary o(State-Mandated Activities 

In summary, staff finds the following activities are state-mandated, and therefore subject to 
article XIII B, section 6: 

53 Code of Civil Procedure section 1299.:S, subdivision (a). 

54 Code of Civil Procedure section 1299.5, subdivision (b). 
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L Selecting an arbitration panel member (Code Civ. Proc.§ 1299.4, subd. (b)). 

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.4, subd. (b)). 

3. Once arbitration is triggered under Code of Ci vi 1 Procedure section 1299 .4, the following 
activities required by the arbitration panel or to participate in the arbitrationprocess: 

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc.§ 1299.5, 
subd. (b)). 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc. 
§ 1282.2, subd. (a)(2)). 

g. Make application and respond to deposition requests (Code Civ. Proc.§§ 1283, 
1283.05). 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283.05). 

These activities are only state-mandated for the time period in which the test claim statutes were 
presumed constitutional, January 1, 2001 through April 21, 2003. 

Do tile Mandated Activities Constitute" Program? 

The courts have held that the term "program" within the meaning of article XIII B, section 6 
means a program that carries out the governmental function of providing a service to the public, 
or laws which, to implement a state policy, impose unique requirements on local governments 
and do not apply generally to all residents and entities in the state. 55 Only one of these tests must 
be met in order to find that the test claim statutes constitute a "program." 

Here, the test claim statutes establish new binding arbitration. activities for local public agency 
employers who employ peace officers and firefighters. The Department of Finance asserts that 
the costs alleged do not stem from the performance of a requirement unique to local government. 
Staff disagrees with the Departme.nt, since the test claim statutes are only applicable to local 
public agency employers who employ peace officers and firefighters, and there is no other 
requirement statewide for employers to engage in binding arbitration with employee 
organizations. Hence the test claim statutes do not apply generally to all residents and entities in 
the state. 

Moreover, based on the plain language of the test claim statutes, the Legislature's intent in 
enacting the statutes was to "protect the health and welfare of the public by providing impasse 
remedies necessary to afford public employers the opportunity to safely alleviate the effects of 
labor strife that would otherwise lead to strikes by firefighters and law enforcement officers."56 

55 Counly of'Los Angeles v. Slate of California ( 1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). 
56 Code of Civil Procedure section 1299. 
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Although strikes by law enforcement officers and firefighters are illegal, there is evidence in the 
record indicating that such strikes nevertheless occur.57 Thus, the intent of these statutes is to e 
prevent strikes by local safety officers thereby providing a service to the public. 

Therefore, staff finds that the activities mandated by the test claim statutes constitute a 
"program," within the meaning of article Xlll B, section 6, under either of the tests set forth in 
County of Los Angeles. 

Issue 3: Do the test claim statutes constitute a "new program or higher level of 
sen•ice" within the meaning of article XIII B, section 6 of the California 
Constitution? 

A test claim statute or executive order imposes a "new program or higher level of service" when 
the mandated activities: a) are new in comparison with the pre-existing scheme; and 
b) result in an increase in the actual level or quality of governmental services provided by the 
local public agency. 58 The first step in making this determination is to compare the mandated 
activities with the legal requirements in effect immediately before the enactment of the test claim 
statute and regulations. 

Prior to the enactment of the test claim statutes, local public agency employers were required to 
meet and confer in good faith with recognized employee organizations under the Meyers-Milias
Brown Act. The test claim statutes added new state-mandated activities relating to binding 
arbitration. Thus, the program is new in comparison with the pre-existing scheme. 

Because the Legislature's intent in enacting test claim statutes was to prevent strikes by local 
firefighters and peace officers, and the statutes require local public agencies that employ these 
local safety officers to engage in new activities to prevent such strikes, the statutes result in an 
increase in the actual level or quality of services provided by the local public agency. 

Therefore, staff finds that the activities mandated by the test claim statutes constitute a "new 
program or higher level of service" within the meaning of article XIII B, section 6. 

Issue 4: Do the test claim statutes impose "costs mandated by the state" within the 
meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514? 

For the test claim statutes to impose a reimbursable, state-mandated program, the new activities 
must impose costs mandated by the state pursuant to Government Code section 17514. 
Government Code section 17 514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a statute that mandates a new program or higher 
level of service. 

The claimant stated in the test claim that "[t]he activities necessary to comply with the mandated 
activities cost well in excess of $200.00 per year ... " 59 Thus, the claimant initially provided 

57 Exhibit D, Rep01ter's Transcript of Proceedings, July 28, 2006, pages 98-99. 
58 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
59 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated 
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. That 
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evidence in the record, signed under penalty of perjury, that there would be increased costs as a 
result of the test claim statutes. However, new evidence was provided at the Commission hearing 
for this test claim, under oath, that the claimant did not get to a stage in negotiations where 
binding arbitration was triggered. 60 Since no activities are reimbursable prior to the point at . 
which binding arbitration is triggered under Code of Civil Procedure section 1299.4, claimant did 
not in fact incur any costs mandated by the state to comply with the mandated activities during
the limited reimbursement period in question (January 1, 2001 through April 21, 2003). 

Therefore, staff finds that the activities mandated by the test claim statutes do not impose "costs 
mandated by the state" within the meaning of article XIII B, section 6 of the California 
Constitution and Government Code section 17514. 

Conclusion 

Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law. 
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do 
not impose a reimbursable state-mandated program on local agencies within the meaning of 
article XIII B, section 6 of the California Constitution, and Government Code section I 7514, 
because there is no evidence in the record to show that the claimant incurred "costs mandated by 
the state" to comply with. the nrnndated activities during the limited reimbursement period of 
January 1, 2001 through April 21, 2003. 

Recommendation 

Staff recommends the Commission adopt this analysis - finding that the prior Statement of 
Decision adopted on July 28, 2006, was contrary to law and to correct the error of law as set forth 
in the analysis - and deny the test claim. 

section was subsequently modified in Statutes 2002, chapter 1124, to increase the minimum to 
$1,000. If this test claim is approved, any reimbursement claims must exceed $1,000. 
60 Exhibit D, Reporter's Transcript of Proceedings, July 28, 2006, pages 115-116. 
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ITEM 10 

TEST CLAIM 

FINAL STAFF ANALYSIS 

Code of Ci\~il Procedure Sections 1281.1, 1299, 1299 .2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 

Background 

· Statutes 2000, Chapter 906 

Binding Arbitration 

(Ol-TC-07) 

City of Palos Verd.es Estates, Claiinant 

EXECUTIVE SUMMARY 

The test claim was originally scheduled for hearing on May 25, 2006, but was postponed to the 
July 28, 2006, hearing at the claimant's request. No changes have been made to this analysis. 

This test claim involves legislation regarding labor relations between local agencies and their 
law enforcement officers and firefighters, and provides that, where an inlpasse in negotiations 
has been declared, and if the employee organization so requests, the parties would be subject 
to binding arbitration. 

The test claim statute was effective on January 1, 2001, but was declared unconstitutional by 
the California Suprenie Court on April 21, 2003, as violating "home rule" provisions of the 
California Constitution. The staff analysis addresses whether the ·statute while it was believed 
to be constitutional created a reimbursable state-mandated local program. The effect of an 
unconstitutional test claim statute is an issue of first impression for the Commission. 

The test claim presents the following issues: 

o Can legislation deemed unconstitutional by the court create a reimbursable state
mandated program during the time the legislation was presumed constitutional? 

0 Does the test claim statute impose a reimbursable state-mandated program on local 
agencies within the meaning of article XIII B, section 6 of the California Constitution? 

Staff Analysis 

The purpose of article XIII B, section 6, is to prevent the state from forcing programs on local 
governments without the state paying for them. Applying the court's ruling that the test claim 
legislation is unconstitutional retroactively to the original effective date of the legislation could 
have the effect of forcing programs and costs on local governments without the state paying for 
them during the tiine the test claim legislation was presumed constitutional (from 
January 1, 2001, through April 20,2003). Because binding rights or obligations in the form of 
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reimbursable mandates could have been cre~ted,'yvhile the test claim legislation was presumed 
to be constitutional, an analysis on the merits should proceed in order to determine whether the e 
test claim legislation did in fact m{U1ql:\te !"- nfl\V.~p;rogram or higher level of service and impose 
costs mandated by the state during that period of time. 

~ -·. ·~·;· ·: _.. :'' '. i. . .. - ;_· :.~ . . .··· \<-' -

However, staff finds that the test claim legislation does not constitute a new program or higher 
level of service .. · T.h~ test claim legi~latio11 r~quire~ th~ local ag~ncy to engage in a process that 
the claimant cpl}~~nd~ resl_\lts. in, rn&e,a:sed e~pfoy~e 9qmperisaticin or benefits. The cases have 
consistently heid that additional costs for indeased ei:iiployee benefits, ill the absence of some 
increase in. the actual level or qual,ity of goveininental services provided to the public, do not 
constitute an "enhanced service to the public" and therefore do not impose a new program or 
higher level of service on local governments within th:e meaning of article XIII B, section 6 of 
the California Constitution. Since strikes by law enforcement officers and fire services 

· personnel are prohibited by law, no successful argument can be made that the test claim · 
legislation affects law enforcement or firefighting service to the public. 

Conclusion 

Based on the purpose of article XIII B_, s1::ctim~ q, staff finds that legislation deemed. 
unconstitutional by the court may create a reimbirrsable· state-mandated program during the 
time the legislation was presumed constitutional. , . . .. i· ,. ,., 

However, the test claim )egislation does not mandate a new program or h!gher .l~vel of service 
wi:t1llJi th.fl meaajp.g of?.rtic!~ XIi(B, section 6 of the Caiiforni[\.¢onstitutiqn and, thus ·. 
reimbursement: is nof requi:i-ed'. . . ' 

R.~c~~menaatioµ.,. ·' 9 
Staff recommends that the Commission adopt this·analysis and deny this test Claim.· 

~ . 

.. 
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'STAFF ANALYSIS 

Claimant 

City of Palos Verdes Estates 

Chronology 

10/24/01 

01/10/02 

05/22/02 

03/23/06 . 

04/13/06 

05115106. 

05/22/06 

05/23/06 

Background 

City of Palos Verdes Estates filed test claim with the Commission 

The Department of Finance submitted comments on test claim with the 
Commission · · 

City of Palos Verdes Estates filed reply to Department of Finance 
comments 

;f. 

Commission staff.issued draft staff analysis 

City of Palos Verdes Estatesfi,led comments on the draft staff analysis 
. ... _;. - . - -

Commission staff i.ssued final staff analysis 

Claimiirit's representative requested a continuance of the hearing to 
July, 2006 ,; · 

The request for continuance was granted 

This test claim addfesses le.gislation iiivc:ilving labc:ir relations between local agencies and their 
law enforcement officer's and firefighters/and provides that, where an iJ.npasse ill negotiations 
has been declared, and iHhe employee organization so' requests, 'the parties would be subject 
to binding arbitration. · . ·: . . 1 

Since 1968, local· ~gency: labor reiations have been governed 'by the lvi;eyers-jyfili~s-Brown 
Act.1 The act requires local agencies to grant employees the rigl1t to self-organization, to fom1, 
join or asiiistfabor organizations, aiid tc:i j'.iresent grievances ahd recoiiunendations regarding 
wages, salaries~· hours; ·and working. conditions to the goverriing body. ·The· Califcfrtiia 
Supreme Court has recognized that it is norUnlawful for public eni.pfoyees tci strike unless it 
has be3n detc;irmined that tpe w%1S: stoppage poses ~ imminent threat to pu~lic health ~r 
safety. Employ11es of firf).,dep<µtments anci fire s,eni1ce,s,)1.0V'{~Ver, are specifically derued the 
right to strik~ or to recogJ:lize'.a piclce,t Ill!~ pf ala\Jor org?.J,:rization ,w~\e in the course of the 
performance.: of their official duties.3 Adcj.itionally, the Rourth Distr(c;t Court o.f Appeal has 
held that police work stoppages are per se illegal.4 

· . • . 

1 Govermnent Code sections 3500 et seq.; Statutes 1968, chapter 1390, 
2 County Sanitation Dist. No. 2 v. Los Angeles County Employees' Assn. (1985) 38Ca!Jd 564. 
3 Labor Code section 1962. · 
4 City of Santa Ana v. Santa Ana Police Benevolent Association (1989.) 207 Cal.App.3d 1568. 
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Under the Meyers-Milias-Brown Act, the local employer establishes rules and· regulations 
. regarding employer-employee relations, in consultation with employee organizations. 5 The 

local agency employer is obligated to meet and confer in good faith with representatives of 
employee bargaining units on matters. within the scope of representation. 6 If agreemeiif .ls· 
reached between the employer and the employee representatives,..that agreement is 
memorialized in a memorandum of understanding which becomes binding cince the local 
governing body adopts it. 7 

·" 

Test Claifn Statute 

The t~~t claim s'tatute8 added severai seCti~ns to the C~cle of civil Procedure providing new, 
detailed procedures that could be invoked by the employee organization in the event an 
impasse 'in negotiations has been declared. Section 1299 stated the following legislative intent: . 

The Legislature hereby finds and declares that strikes tiilc'en by firefighters 
and law enforcement officers against public employers are a matter of 
statewi_de concern, ,are a predictable .conseql).ence oflabcir 1)trife and poor 
morale that is often the outgrowTh· or substandard wages and benefits, and 
are not in the public inter'eSL The L~gi.'slature'fuiihei finds and declares that 
the dispute resolutic;ip procc:;dll},'es.poptaine:d _in ttµs title provide the 
appropriate method for resolving public sector labor disputes that could 

. otherwise lead to strikes by firefighters or law enforcement officers. 

It is the intent of the Legislature to protect the health ~d welfare of the 
public by providmg impasse remedies necessary to afford public employers 
the opportunity to ,safely. alleviat~.the effects. of labor s.trifo that would . 
otherwis,e lead .to strikes by firefighters and l!l:W·.enfm:c.effi.ent officers: It is 
further. the llt.tent pf the Legislarure that, .in order to effectuate itr? 
predominant purpose, this title be construed to apply broadly tQ all public 
employers, in9ludjng, but not limited to, charter cities, counties, and cities 

., "[' •• • .· ~ . . '1' ' '. . -

arid counties in this state. · · · ·· · · · · · . . 

It i~ not ,the intent of the Legislatur~ t,a ah~r the sc~pe· qf issues. subject to. · 
collective bargainil;i.g .bet\>{een public emplqyers and. eµiployee organ,i~ations 
representin.g fue~ghters or la.vv enforcementoff.icers.·. · 

~he P.rovisior\:s of th.is title ate intended by the''Legislature t.0 1 govern the' 
re'solutioi:l cif i'mpasses' reached iri collective bargaiillii.'g betweeh'j'iublic:. : ; 
einplb)'ehi:• and ·employee 'organifati,cins. representing fiiefighiers aild law . 
ertforceriient officers over economic is:sues that remain in dispute 'over their . 
respective interests... . ·'' · · · · ' .· 

The statute provid~d that if an impasse was declared. after the parties exhausted their mutual . 
efforts to reach agreement over.matters within the scope of the negotiation, and the parties 

5 Government Code section 3507, 
6 GoveintnentC6de section 3505. 
7 Government Code section 3505.1. 
8 StatUtes 2000. chapter 906 (Sen:mn No. 402). 
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were unabl.eto agree to the appointment of a mediator, or if a mediator agreed to by the parties 
was unable to effect settlementofa dispute between the parties,. the employee organization 
could, b.y written potification to the employer, request that their differences be submhted to an 
arbitration panel.9 Within three days after receipt ofwrittyn notification, e_ach-paiiy was · 
required to designate one member of the panel, and those two members, within five days 
thereafter, were required to designate fill additional impartial person wiili experience in labor 
and maiiagement dispute resolution to act as' chairperson of the. arbitration panel. 19.. , : 

The arbitratid!l paiiei was focpiiied to meet \,,1ith th~'parties'withill ten days after ifs · ,r 
establishment, or after any additional periods of time muttially agreed' ·upon. 11 The panel was 
authorized· to make· inquiries and investigations, hold. hearings, and take any other action; 
includj11g/wther 1::i.i::~i~tioµ,. }~at the panel (iee1:n.~d. app.~?pri~te. 12 :·~iv,7 days prior to th~ 
coiPr!l~n~~i::\lient oft}i(( arbiti~ti6n panel's heari1ig~, each ofthe F#rties was req~~e,d.'to submit a 
last bes{ offer cif settlement cin the ·aispute(i issue8'"3 Thi;: panel de¢Jpegthe 'd.isputed issues 
separately, or if mutually agreed, by selecting ti1e last best offer 'package that most nearly 

.. ,, •''',••··.··· ' ' ' ..•. ' ., .. '' 14 ',, ', .,,., ,.· ... .• ' ' 
complied with specified fact6rs. · · · . · · ·. ·· · . . · · · · 

. . ~ . ' ; ·~ { 1 ~ ' . ' . . i ' '. ' • . . ' 

Th~ panel then deJiveri;:d. a copy of its deci.sion to. t)le parties, but the, decision, could not be 
publicly disclosed for five days. 15 The;ded~ion was nqtbindirig durip.g that period, and the 
parti,es could me~t privately t.o re§olve tl1~ir 4.i.f.feren9es and, .by m~tual agreen,i.ent, modif-y the 
panel's decision, 6 At the en,d of the five-day period, the decis~on a~ itmay hEtVf:! been · 
modified b.Y the partie~ Y".flS public\y disclosed !IJ!d bindiµg Oii.the; parties, 17 

· 
. . .··t. . . . " . . . 

Code;of:Civil'Procedure section 1299'.9·,.subdivision (bNprovided that; unless otherwise 
agreed to by the parties; the costs of the arbitration· ptoc·eedirig arid'th~ expe1ises of the 
arbitration panel, except those of the employer representative; would be borne by the employee 
organization. ' 

Test Claim Statute Declared Unconstitution'al 

T~~"t~si"~·l~iln s~ii:!Jlte in its,entirety ~as declared
0

.unconsti~·~~nal by tll.e Californi.a, Supreme 
Court under County of Riverside v. Superior Court of Riverside County on April 21, 2003, as 
viqlating .portions ,of article XI of the .California Constitution. 18 The basis for the decision is 

• ,- . . ' . . ' ~ • . ' .". '·\: •':; • ,., • - ' . I - , . - . , ' • • 

~~~~~~.~.---.,~-"""~~ ' 

9 Code of Civil Procedure section 1299.4, subdivision (a). 
1° Code ofCivil'Procedure s~dion 1299.4, subdivision Cb}. 
11 Code of Civil Procedure s~ction 1299.5, subcj.ivision (a). 
12 Ibid. · ·· · 
13 

Code of Civil Pr9cedure secti911 l 2~9 .6., sul;>,divi~.ion (a). 
. . - . 

. 
14 Ibid. 
15 

Code of Civil Procedure sedion 1299.7, stil:idivis'ibn (a)'.' 
16 .t·=: ' :1. 1 . " 

Ibid. 
17 Code of Civil Procedure section 1299.7, subdivision (b) . 

. 
18 

County of Riverside v. Superior Court of Riverside County (2003) 30 Cal.4u' 278 (County of 
Riverside). • • · 
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that the1statute:' l) depri'/es the county of its authority to provide for the compensation ofits & 
employees as gUarruiteed 'in article XI, section 1,. subdivision (b ); and 2) delegates to Ii' privat~ W' 
body the power to interfere with local agency financial affairs and to perform a municipa:J . 
function, a:fptohibited iii article XI, section 11; subdivision(a). 19 · · · · .. ,. · 

Cla4!Jant's Position - ·' 

The claimant c0ntends that the· test claim statute constitutes a reimbursable statecmandated · 
program withiI1 the.me_!).Iling of, article XIH B, sec~ion 6 of tlw California Col').~~itµtiol). ~d 
Government Code section l 15i4. · . · · . '· · ·· · 

.. : ....... ·- . . ,.·,.'.! ;;· ,·,i·: ., . ... . r :r . 

Claimant asserts that·!costs for the following activities will be .incurred and are reimbursable: 

• . L,iti~ati911 ;0~~~ .. ~~i! s~\;i{ tfulg 1~s t~e~~ 't~. a fma! jug~eRfon th~ cqI1stiffiti\:wa,!jfr of 
§,¢ml:t~ BHI: }fpi' ,C~.B) 40~t includi~ii acf,ioils for declaratory relief, opposition petitions 
to ·~qf!ipe). arp!~~tion, aJid xeshlt11I1t ~ppea]s. . . . .. .. , . . ... . ' . 

o Costs fo~ framing agency management, counsel, staff !Jrid meinl;>ers of gQ_vei:ajl).g 
. bodies regarding SB 402 as well as the intricacies thereof. · · · 

° Costs ii1eide11t fo restructuring bargaining uhitidliat iii.dude employees that are covered 
by'Sff'402 and'those·which are not 6overed·by SB 402; · · · - i· · ·· - · 

o Incteas¢d .sfa.fftinle iii preparing-fa{ negotiation~ iii order to collect and compile · . 
compB:rabilitY data specified_ fo_ 'Code :of Civil _Procedure;- section 1299.:4. . · · 

.. Increased tllne 61 a:g~ric'y negbti'a.tors, ineli.ldirig staff, c'onstiltahts', 'a:b.d attorneys, fu 
hanqling .two .tracl,c negotiations: those economic issues ,which• are subject to SBA02 
arbitratioI\ aru:Hhose issues,,which are not subject.to arbitration. · " 

o · .Time to prepare for and consult with the: governing· board regarding the last :best and 
final offer to be submitted tO the arbitration panel. 

o Time to prepare for and participate in ~Y.-.ffi.~~i~tj0:i;i. proc;f;~_s. . _ , . . , . 
o Consulting time of negotiators, staff arid counsel iri ·selecting the agency pahel'Ineinber. 
o Time of the agericy hegotiatcifs; sfaff arid'coili:isel- in vetting and'~se!ectiiig a neiltra:f 

arbitrator. ' \ •;· ·. ' . .. '·' . . - , -

· o Tirne of the agency negotiators; staff and-counsel~ briefing the ageriby panel membe~. 
" Time of the agency negotiators, staff and cow1sel in preparing for. th:e arbitration 

hearing. · · · 
o Time of the agency negot)ator:_~, sti;-ff .an~ coun~el inyc;ttll1&~ ~el,\:.c;ting and_ pr~paring 

expert witnesses. -
" Time of the agency panel member arid· attorney in pie>arbifratioh meetings of the panel. 
o Staff and attorney time involved in discovery pursuant to Code of Civil Procedure; -

sections 1281.1, 1281.2 and 1299.8. _ 
o Staff, att~rney, witness and ageiidy paii:el member tiliikfor the he~hiigs. 
o Attorney tinle in preparing the closing brief. 
o Agency panel member tim~ .in cons~l~ing in closed )lessio115 >0th the;paJ?-el. 
o Time of the attorney, negotiators, and staff consulting with the agency panel member 

prior to the issuance of the award. 

19 County of Riverside, supra, 30 Cal.4111 278: 282. -. 
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".~ ...... 

o Time of the attorney, negotiators, staff, agency panel member, and governing board · 
consulting regarding the award and giving directions to agency negotiators. 

o Time of the agericy negotiators to negotiate with the union's negotiating 
representatives based on the award. 

o Costs of implementing the award above those that .would have been incurred under the 
agency's last best and final offer. 

o Costs of inevitable litigation regarding the interpretation of critical provisions of the 
law which are ambiguous, including the fact that the act covers "all other forms of 
remuneration," and covers employees performing "any related duties" to firefighting 
and investigating. · 

o · · An additional ·intangible cost element at the last best offer phase of negotiations, 
involving "enhancements" to compensation packages that may be added when the local 
agency perceives possible vulnerabilities in its negotiating position, estimated to be an 
overall 3% to 5% increase based on the most recent negotiations with the Palos Verdes 
Estates Police Officers' Association. 

Claimant argues, in its April 13, 2006 comments on the draft staff analysis, that " [a] s of 
January 1, 2001, local government officials had no alternative other than to enforce the 
provisions of this statute until it was declared unconstitutional, otherwise they would be 
subject to a writ of mandate to compel binding arbitration." Claimant further states that "[i]n 
fact, it was because the County of Riverside refused to engage in binding arbitration that the 
writ of mandate action was commenced against it, resulting in the decision of the Supreme 
Court which made this test claim statute invalid as being unconstitutional." . Claimant believes 
the cases cited by Commission staff in the analysis are not on point. 

Claimant also points out that as legislation goes through the process of being adopted "there 
are a plethora of committee hearings and analyses performed" and "ifthere is any risk for a 
statute being declared unconstitutional, it should be borne by the State, which has the 
resources for a full and complete analysis of pending legislation prior to enactment." Claimant 
concludes that "[l]ocal authorities have no alternative than to assume that legislation is valid 
until such time as it is declared unconstitutional by the courts of the State of California." 
Therefore, the Commission' should find that Binding Arbitration was a reimbursable, mandated 
program from its effective date until it was declared unconstitutional. 

Department of Finance Position 

Department of Finance submitted comments on the test claim concluding that the· 
administrative and compensation costs claimed in the test claim are not reimbursable costs 
pursuant to articleXIII B, section 6 of the California Constitution, based on various court 
decisions and the provisions of the test claim statute. Specifically, the Depaitment asserts that: 

1) the test claim statute does not create a new progran1 or higher level of service in an 
existing program, and the costs alleged do not stem from the performance of a 
requirement unique to local government; 

2) alleged higher costs for compensating the claimant's employees are not 
reimbursable, since compensation of employees in general is a cost that all 
employers must pay; furthem1ore, allowing reimbursement for any such costs could 
"undermine an employer's incentive to collectively bargai1,1 in good faith;" 
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3) alleged cost for increased compei:sa,t.~on is not Ul)ique to local govenµp.ent;.even 
though claimant may argue:that so.ll1p_ensatioi;i of. flrefignters and law enforcement 
offi¢.ers i:'i unique to local gov~mrrent, _th,e ''.foCl.JS_ must be onJhe hardly unique 
function of compensating employees in gen~rfl_l;" and · 

4Y Co'de Of Civil ·Procedure section 1299:9, subdivision (b), provides that costs of the 
arbitration proceeding and expenses of the arbitration panel;· except those of the 

. employer" representative, are to Be borne by the employee organization;. in the test 
claim statute, the Legislatu:re speCi:fically found that the duties ofthe local agency 
employer representatives aie substantially similar to the duties required under the 
current collective bargaining procedures and therefore the costs incrn::red in . 
perfonning those duties are·notreimbursable state mandated costs'; and thus, during 
the course of arbitration proceedings, "there are nof. any net costs thaHhe 
employers would have to incur that•would•nothavebeen.incurred in good faith 
bargaining or that are not covered by the employee org~rii~tions." . · 

Discussion 

The cpl0s.. ha,y,e, fo:wJ:g. t.i?cat articl,e X~H B, §~c~ion 6 of th~ C::aJJfofnia Constitµtibn20'r¢.do~nizes 
the ~_t~tr c~ijstrtji#.ci:haJ _re~~ctici~ o# J:h~ jiower((Jf !peal go'\r:~l'i1ln~nt. to tax and s.pencL2 "Its 
Plll]_q,~ej~Jp Pt~~!il~e $~)tf!te froti1 s..JP.tfiqg fjp_aj"\~.i~l X~~pon.#bg~1:y ,f(JJ: carrying 9:UL, .. . 
gove#itrj~p:taj .@19ti9n,$: tp 16~~ .a~~rtqies, ~lli.Clfi&'~ .'.jll eqtiipp¢~' fo'a,ssuip~.in,cr,ea_s~a: , . 
financial 'fei:1 · o!lSiDilities because of. the taXili. . and is' endiii Iiihitatioris that articles XIII A 
an~fxrrf:B''ik··Ci~~.'i;22 A. ·i~stclaici'~tifut~ oig~keaiit~e orf~f'riil lfti.';~~e a reiiliiJl.rrskbie"' 
~i~t~-;.r;iliaate~ prof;rr; i1(ti ofH~r.,~ ~?6omiii~~·S;'~~ io~¥ !fg1'.#.tix, ~f ~~~o,oi <listfi!ft 'i?.. ~P~~ge in 
an activity or task.2 In addition, the reqliitea activity 'or task"rrnisf Be' new, c6ristitutihg Ei "new 
program';"' or it must create a·-"higher)evel ofse1wice" O'\:'.er the previously required 'level ·of 

-service.24 .·· .· ... . . ·'' . · · · " .. :;:. 

,·-· .. .1 ~·. 

20 -~.i.cJe. .x:rtf.B, i~.fti·&-h:6:.~ub,.c:!iyisi9'.t (~t;c~~·~mr.ns!~<l h)' ~i:cipo~_iti~ri lA m N,b:¥~ri,i~bi.·; 
2?04) prq.y~c:!es: "J'Yllen~v~r·;th~}~gisl.~~e,·;?t i0r s\.~1¢ ~gell.c,Y.IlJ.~&!it~s a n_ew *owf01:·or 
higher level of service C!P, -~lY 1,qp,~l govi;;nn.rien,t, tlie Stat(;!, sh,1111 prov14~ a s1,1b':'7~~t10019f/w.1ds 
to reimburse that loca:I govi:lriuheiit for tlie'c6st's of the pr6gifun or iricreased level of s·enrice, 
except that the Legislature may, but need not, provide a subventibn offui:ids:for.the-followirig 
mandates:, (I ),~egisla,t_ive,rnan.q~tes r~q~~\Ste~ gY;,J;l~<[.)ocal 1115e~c;y atf:yp~er:L (f,) Lr,gisl!).11~¥ · 
defining ?:..fW'0'r.C:rJjne, or cli.an,gipg .!lf\ ex.istp!ffe ,~!;![1P4t~9~ of a SriJnt:!,. (~) ):.,e~.isl,~tiy;e llliplRfltes 
enac,i:~d pri,qi; to. J ~mu:y. 1, 19.7:$,.qr. exesRtiYi;:. or~~rs or re~}!-lati9ns initially implen;i<;n~_ing 
,Iegisla~~R'cenaq~e.~priorto Jap.pa,i::x:,l, 1975." . . :;:i · " 

,. 
2:1 I!_epqrtm8Yf[, r;;fF:ipance y. Cc;il!J,missiop, on .~{(;lte Mcindqtes. ,([C~r:n. ]{ig~ School Dist.) (2003) 

30 ~~-1~~?~7· 7~.\· "· -.. " ' . ,; ' . ' "t:. '!;' ' 

22 County of San Diego v. State of California ('1997) 15 Cal.4th 68; 81': · 
23 Long Beach Unified Schoo!DiSt, v. State of California ('1990)-225 Cal.App.3d 155, 174. 

:·. ·~ .. •· flrj • ' ,_. ·•1:_ ·· ';' • 11 ·~' · ,. 'T' .• '(' "···•·,~ ·, l ; , . .'J •• ;•'i ;,.;. ·-:.··,• 

24 Sp,~·Dieg9 t(,Y,1:ifi,f,d,§cfip9) 1?/# v. c;oiii~i~sip,1,1 9!~§ic#f Mm'idf!/ei c+g.94) .3} c.~L4th 859, 
878 (SEJf!J~i~gC) 'UW.:9:~4,§.9J:i.9ql_J>,ist,);_Luciq Mgr, Unifi4~ Sc;_hpol Distrift '\ff,omg (1988) 
44 CaL3d 83'0', 835-836 (Lucid Mal'). - . · • 

··:· 
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e .,.', 
: ., ··.""·:.. 

The courts have defined- a "program" subjectto article XIII B, section 6, of the California 
Constitution, as one that carries outthe governmental function of providing public senrices;or 
a law th~t imposes unique requirements on local a~encies or sch??! d.istricts to ur;ilement a 
state pohcy, but does not apply generally to. all residents and ent1t1es m the state. -To 
detenp,ine ifthe program is new or ii:nJ)o~es a higher level of.service, the test claim s~_atute 
must be comparec!, with the le.gal requi~eipentS jrj -~:ffe.ct ~minediately. ]Jeforethe eria'diii<;:µt of 
the te~Hlai!D ~tahii~,26 A "mgher leyei gf sei:ri9e'.'._9ccurs when the nevv "requirernent{were 
ip.~,end.ed to provid~·an eriha'n.ced setyice tb the j:mblic.'m 

. ' .. · 

.. - '. .;. . .· . - . . . 

Finally, the·newly required activity or increased level-of service must impose costs mandated 
by the!state.28 

.... :. . . ... ; .. '. ·: ., . ~ . - :•' . ' . ' . . - .. ' . ' . . ·'. . _··_· 

The Commission is vested with exchisive authqrityJo' adjudicate disputes over the eX.iStence of 
-state-mandated programs within tlie J.i1.eahirig of article xIII .B; section -6.29 In maldng itS 
decisions, the Commission must strictly co'tistrue article XIII B, sectfon.·6 and not apply it as 
an "equitable remed6' to cure the perceived unfairness resulting from political decisions on 
funding priorities, "3 · . . : -·_ : , . , -

This test claim"P,r~sei:J.is the following issues: 
' ' ., ·: 

o Can legislation deemed unconstitutional by the court cr.eate a reimbursable state
::~~ mandate9 program during the time the legislation was presumed C?nstifution~l? . 

~ - ·~· .-, .. . ' . . -

-:.o •/· Does the test clailn statute impose' a reimbursable state-mandated program on local 
.,. agencies within the meaning of article XIII B, section 6 of the California Constitution 7 

Issue 1: Can legislation deemed unconstitµtional by the court create a reimbursable 
state-mandated program during.the tim'e.the legislation was presumed 
constitutional? 

S' . ,,· 

On April 21, 2003, the California Supreme Court issued its decision in the County of Riverside 
case and found that the test claim statutes violated the home rule provisions of artfo!e XI of the 
California Consti tu ti on as follows: "It deprives the· county of its authority to· provide for the 
compensation of: its employees{§ I, subd:{b)) ·and delegates to a private body the powerto 

- ;,_ 
25 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
Countji of Los Angeles v. State ofCalifo1;riia (1'987) 43 Cal.3d 46, 56; Lucia Mar, supi-t1,' 
44 CaL3d 830, 835.f . . ,. . · · 
26 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia J..1ar, supra, 44 Cal.3d 
830, 835. . . 
27 ., ,, . ·, .. ' ' . . ,, ' "' : " "" 

San Diego Unifiecl, Sch,opl Dist., supra,.33 Ca\.4th 859, ,87.8. · 
• •' . I 4• ', • • ' • • • ~ •" 1- ·• \ • 

28 Coimty .of Fresno v. State of California-(1991) 53 Cal.3d482, 487; County of Sonoma v. 
·Commission on Stdte Manddtd (2000) 84 Cal.App.4th 1265, 1284 (Col-irityofSonoma); , 
Government Code sections· 17§ 14 and 17556. - - - -·" " · 

. 29 ' .. _;;' - .' . ;".i.._ ·: .,-: .• • . 1 • ··'' ,""'.': _:=. : '.' •• - ,' . . ' • . ,· • -·: ,. • 

, ~inlqwy 0tp,t~ of CalijQr;nia (1991) _54 Gil,l.3 d 326, 3 3J-3 34; Government Code s~Ctfons 
17551 17552 .. ' ' ,, ,, . '' ' 

' :: .· .. ·,,., .. . 

3° CountY of Sonoma v. Commission on State,Mandates,; 84 Cal.Ap~.4th 1264;. 1280,CCounty of 
Sonoma), citing City of San Jose v. State bf California (1996) 45 Cal.App.4th 1802, 1817. 
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interlere with county financial affairs and to perform a municipal function(§ 11, subd.(a))."31 

Sine~ the test claim statutes were found unconstitutional on April 2 l ,'2003,Jocal-agencies are 
no longer subject to :binding arbitration, when requested· by law enforcement and firefighter 
employees, where an impasse in·Jabor-negotiations has been deQlared.: - · 

Ni;:ye~h(!I ess, Jh~ cl~iµiant .requ'ests rei~btlt~emeriffr6in the eff~~ti~¢ d~t~ of the legislaticin 
(J~4api 1, 2001) untiJ th(b~urt -deteriJ#bd th~ 'if ~fol~tio_n i;n9,onstlfutJ?~al, bn -' - ·.'' ·:: 
April 21, 2003. The Claimant argues thaJ r~~bu.r.senieiit should b_(! allciweq since lci~iil - · 
agencies are not authorized to declare a"statute unconstifutidnal anci generally carinbt refuse to 
eriforce a statute on the basis that it is unconstitutional pursuant to article Ill;-:section 3.5 of the 
California Constitution. TI1e claimant states that lo~al agencies had no altem~tive 0ther thaJ? to 
"enfqr:ce the provisi_ops_ 9f thi~ legislation; .pt,~~ryvis.~ .th~Y, would be ~1:1bject to .~,writ of 
mand!lt\! to compel bi11~i.ng arbit_ration.,'.~32 ~el~g o~tl:i~ case;9f LoclQ!.er v. City ancf County 
of San Fran.cisc9 (2004) 33 Cal.4th 1-055, c:laimap_tstates: · 

. , . , • . L• - • . .. , ,; 

The court concluded: ·-."As we·shall ·e~plain; we conclude that a local public 
official,- charged with the ministerial duty of enforcing a statute; generally 
does not have the authority, in the absence qfajudicial det~f111il\!ltion of 
unconstitutionality, to refuse to enforce the statute on the basis oftlie 
official's view that it· is unconstitutionaL" · Lbckyear (sic), supra.-33

• 
34 

. · 

Thus, the questi~n is-v.ih~ther there ~an: be a re'imbtrrsabie scii.te~mandat~d pr;;gram from the 
effective date -of the legislation until ·the date the legislation was deemed unconstitutional by 
the court (from January 1, 2001, through April· 20, 200~),:or whether the court's holding that 

. -~ ... · . -~ . 

31 County of Riverside; ·supra,,:(2003) 3C.liGal.4t\l 278, 282 .. -
32 Conunents on Draft Staff Analysis by City of Palos Verdes Estaied,c*ptll 13, 2006, page 2. 
33 ' Id., page; _4. 

I - -· " 
34 Notwithstanding this rule cited in Lockyer, staff.notes that the Loclryer·case·also specifically 
distinguished the County· of Riverside case-. the case in which this test Claim statute was 
declared unconstitutional - as an exception to that general rule.34 Under the exception, the 
court qited exaµiples whe~e,a local agency refuses to qomply with j:he s.tatute, forcing a l~wsuit 
to cha!Jynge tJ:ie. constitutio11ality of the statute. Thie .. County_ of Riverside, in refusing .tp _ 
comply with the test claim statute, acted in accordance with the exception aitict)lateq,in 
Lockyer. 

.~ . ' " 
In addition, while the County of Riverside case was under review, there were two other cases 
pending review regarding the constitµtio11a,lity of Chapter 90§, the test claim legisla,tion:. 
1) Ventura County v. Ventura Courzty Dqnity'Sherijfi'Ass'dciation· (Secoiitl DistrifrCoilrt of 
Appeal; Case No, B 153806); and-2) City of Redding·v. Superior Court Local Uniqn·1934; '·Real 
Party..in Interest (Tliird District Court of,Appeal,.Case No, 003950). Had clain1ant found itself 
in the position of being forced into binding arbitration. as a result ·ofrthe -test claim ,statute;. it · 
could have refused. as the County of Riverside and the other local agencies 4id, and waitecj. to 
be si'.i€d b'f the T~b'cit ii:illtik Pr6siini'ably, any ~U~tl ia'wsuit wotilci h~ve ~ithiir be~µ ·;;ohsblidated 
with and/or had the same result as County of Riverside. Thus, the Lockyer ca5e does not 
_ supporfClain1ant' s contention that it had .no alternative but to coniply with the _test claim · 
statute. · • · - " · · · ., 
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the legislation is unconstitutional retroactively applies to the original effective :a,ii,~~: ofthe · 
legislation. Although courts sometimes clarify whether the decision retroa:ctivelyapplie!;;it1 , 
the opinion declaring the statute,unconstitutional, the.Supreme Com1 did nofqo::so in, the•, . 
County. of Riverside case. In addition, no ,court cases·regarding the effect ofan· '..-•.-··:;· <" .. . 

unconstitutional statute in the context of California mandates law.exist. Therefore/this issue is 
one. of first imp~essjpn for the Co~issi~n. . , .. 

For the reasons below; staff finds,·based on the',purpose of article XIII B, section 6; legislation 
deemed.unconstitution.al by the court may create a reimbursable state-mandated. program 
during.the tin1e the:!egislation was presumed constitutional. 

The effefr'i:if ah Ull2onsrifuti6nai statute is a cofupiex area Of law; aria no general rule' ca.n be 
cited'.with reg~rci to the effect!\ien~sh of a statutewlllle itwas presumed co'rlstitutioriaL Oliver 
P. Field, hdi.is freatise "The Effect of an Uncortstituti6nai Stahite," has stated: 

The;e are several nil es ·or yiews, not j~sfonti; as to the effect of~ 
unconstitutional stahite.· All ~cii.irls 'ha~e· appiled thep.1 all at various tiffies. 
and in differiJ:ig situ~llO'ns'. ·Not a.li'coi.irts ~gree, ho~e\ier,; upoii tiie·' 
appliciibility of any p:M'ti(i\llar ruiefo'a spetlfic:case. His this iac1c of 

. ., ,.,, ' ' . " '" ' ., . '" ·, ' ' 35 
agreement that causes the confusion in the casi: law ciii'the subject. .. . . , ..... ' .· .. , . .... . .. . 

The tr~ditional approach was.that an unconstituti.onal. statute i~ ·~void.ab initi~> that is, ;~[a]n 
uncori~titutional statute is not itJaw;.,it poQ.fers no right~; it imposes no duties; it affords no 
protection; it cre!ttes no office; it is, in legal contemplation, as. inoperative as though it had 
never been passed. "36

' ·under the' ttactitiq\lai approach, no reimburserD.e1Hwoiild .lie required for 
this test cfalrii'. this apptoach ha~'i:i§en crHICl.~ed iii iater1 

decisions, however;· and the trend 
nationwide has been towarcfa· m:ore equiiy~op~n'f~Ci'vlew 'that billd.illg rights and obligations 
may bi:: bali~d 'bri'a statute t11a.t i~ su,Wecruehti)r cieCl#~ct unconstitutlona.1; and that iibt every 
declaration o"funcoruititutiohailty is'rehoa.ct\:Ye hl"it{effect.37 · ' · · · 

- . - . : ' . .... . -. ~·-. ' . -.. , . ' 
In the draft staff analysis,. California cases on the issue of th~ effect of an uncopstitutional 
statute. were cited where: ·1) p~yme1}t.s w~re-made or: costs were incurred under a -statute that 
was subsequently 'deemed unconstitutional; 2) plaintiff sought monetary recovery based on the 
equitable remedy ofrestitution;38 and 3) recovery of the payments was denied. Those cited 
cases generally deny recovery. of paywents where money is paid voluntil.ri,ly with full ·• 
knowledge of the facts but made under a mistake oflaw, 39 i.e., all pa1i:ies were !11isfake'rl as to 

35 Oliver ·P. Fieid; 111e Effect of anUricoi1stitutional Statute (193 5), pages 2-3. 
36 Norton v. Shelby County (1886) 118 U.S. 425. " 
37 

Cl1icot County bi·ainage'Diltrir;t\i: Baxter Stdte Blink (1,~40) 30!fl1.S. 371. 
38 ;'The ~ord 'restitution' was used i~ the e~lier::comm~~ law t~ denot~ th~ return or 

• -- ' ·d" •• ·- • --

restoration of a specific thing or condition. In modem legal usage, its meaning has freque11tly 
beep.'e?ctefi'iiea fo i,n.citiCie'ilqi ortly ine restoiatioHofgrviµg b~ck of somet~ni?;to its' rightful 
owb.'ef; b'ut also b'&mpensatiqi1, reilii'D\Ws6IT\.d:it;_'intidi1hlficatiori, or 1'eplliati01i 'f6f b'ehefi't'S 
.derive4 f'iBih, or f& ici~s"or irijtify 'cii:used·to, 'arioti'1er'.;, . (S'ee' 55 Calif'cirrua"furisp1'ucierice third 

.,. ' .. - ), : i - -· ••. , • r1 _.. r . , •· ' . _, • , • • , , . . . . 

(1998), Restitution, sectioii 1, page 398.) • · · · 1 · 

39 
"mistake of law" is defined all: a ll1istake aboµt tht legal effect of a lmown fact or situation. 

(See Black's Law. Diet. (71
h ed., 1999) p:· 1017, col. 2,Y · · ··' . 
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the fact that the law was unconstitutional.40 This result is based on the notion that parties are e 
presumed to know the law in effect at the time the payments were made or the costs were 
incurred. Claimant argues in its comments on the draft staff analysis that the cited cases 
regarding recovery of payments made under a mistake oflaw-are distinguishable from the 
situation at issue in this test claim. 

Upon further consideration, staff finds the cited rule of those cases is inapplicable for purposes 
of this analysis. Under these cases, both parties to the transaction are deemed to have given 
effect to the statute while it was presumed constitutional. The court rulings maintained the 
status quo; in other words, the comis did not overturn or modify any actions taken, costs· 
incurred or payments made. Thus, the' meaning of "r~covery of payments" in these cases is 
different from the meaning of"reimbursement." in a mandates context, and reimbursement for 
purposes ofthis analysis must necessarily be governed by well-settled mandates law. 

Under California state mandates law, the determination as to whether a mandate.exists is a 
question oflaw. 41 As stated in Co~nty of Sonoma, the Commission must strictly construe 
article XIII B, section 6 and not apply it as an equitable rerriedy to cure the perceived 
unfairness resulting from political decisions on funding priorities.42

' 
43 Neve1iheless, the 

. purpose of article XIII B, section 6, as revealed in the ballot measure adopting it, was to 

. prevent the state from forcing programs on local govermnents without the state paying for 
them. hi. 2004, the California Supreme Court in the San Diego Unified School Dist. case 
reaffinned the purpose of article XIII B, section 6, as follows: 

The concern which prompted the inclusion bf section 6 in article XIII B was 
the perceived attempt by the .state to enact Jegisla,~ion or adopt administrative 
orders creating programs to be administered by local agencies, thereby 
transferring to those agencies the fiscal responsibility for providing services 
which the state believed should be exte11ded to the public: In their ballot . 
arguments, the proponents of article XIII B explained section 6 to the voters: 
'Additionally, this measure: CD Will not allow th_e state government to · 
force programs on local governments without the state paying for _them.' 
(citations omitted) (italics added.)44 · · . 

40 Wingerter v. City and County of San Francisco (1901) 134 Cal: 547; Campbell v. Rainey 
(1932) 127 Cal.App. 74_7. 
41 County of Sonoma, supra, 84 Cal.App.4th 1265, 1279, citing County of San Diego v. State of 
California (1997) 15 Cal.4th 68, 109. 
42 Countj1 of Sonoma, supra, 84 Cal.App.4th 1265, 1280; see also City of San Jose v. State of 
California (City of San Jose) (1996) 45 Cal.App.4111 1802, 1816-1817, citing Pacific Legal. 
Foundation v. Brown (1981) 29 Cal.3d 168, 180. · 

· 41 The doctrine of equity in this 'sense means the "recourse to principles of justice to correct or 
supplement the law as applied to particular circumstances ... " Equity is b_ased on a system of 
law or body of principles originating in the English Cciilli of Chancery and superseding the 
common and statute law when the two conflict. (See Black's Law Diet. (7th ed., 1999) p. 561, 
col. 1.) 
44 San Dieg~ Unified School Dist., supra, 33 Cal.4°'"859, 875 .. 

114 

OJ-TC-07 Binding Arbi1ratia11 
Final Staff Analysis 



Applying the court's ruling that the'ts!stclaim legislation is unconstitutional retroactively to the 
original effective date of the legislaticiiicoUJd.have the effect of forcing programs and costs .on 
local governments without the state 'paying for them. Because binding rights or obligations in 
the form ofreimbursable mandateircoUld have been created while the test claim legislation 
was presumed to be constitutional; a:n:an:alysiS.bn the merits should proceed in order to 
determine whether the test claim legislation did in fact mandate a new program or higher level 
of service and impose costs mandated by the state during that period of time. 

Therefore, staff finds, based on the purpose of article XIII B, section 6, that legislation deemed 
unconstitutional by the court may create a reimbursable state-mandated program during the 
time the legislation was presumed constitutional. 

Issue 2: Does the test claim statute impose a reimbursable state-mandated program 
on local agencies within the meaning of article XIII B, section 6 of the · 
.California Constitution? 

A. Does the Test Claim Legislation Constitute a State-Mandated Program? 

In order for the test claim statute to impose a reimbursable state-mandated program under 
.article XIII B, section 6, the statutory.language must mandate an activity or task upon local 
governmental agencies. If the language does not mandate or require local agencies to perform 
a task, then article XIII B, section 6 is not triggered. 45 Further, courts have held that the term 
"program" within the meaning of article XIII B, section 6 means a program that carries out the . 
governmental function of providing a service to the public, or laws which, to implement' a state 
policy, impose unique requirements on local goverirments and do not apply generally to all 
residents and entities in the state. 46 

· . · 

The claimant is requesting reimbursement for litigation costs until the time the court 
determined the test claim legislation unconstitutional, costs to engage in binding arbitration; 

·and a 3% to 5% increase in the benefits provided to the employees as a result of the legislation. 

Staff finds that litigatiol'1 costs do not constitute state-mandated activities or programs. 
Claimant states in its colillrierits that costs to litigate the test claim legislation were 
"considerable" for the 27 months between the time the law became effective and the Supreme 
Court decision finding it to be unconstitutional.47 Any such costs, however

4 
were not . . 

mandated by the test claim statute. Moreover, the Code of Civil Procedure 8 and the 
California Rules of Court,49 establish a process for prevailing parties to recover litigation costs 
and attorneys fees by filing a motion with the court. Thus, litigati~n costs are not reimbursable 
pursuant to article XIII B, section 6. . . 

45 Cit;i of A1erced v. State of California (1984) 153 Cal.App.3d 777, 783 .{City of Merced). 
46 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). 
47 Comments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 8. 
48 Code of Civil Procedure, sections 1032, 1033 .5, and l 034. 
49 California Rules of Court, rule 870.2. 
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Staff furthedinds thatthe test claim legislation requires focal agencies to engage in binding 
arbitration if,:'during employer-employee )abor negotiations, the parties have re.ached an 

. impasseand the employee organization notifies the agency it wishes to engage binding 
arbitration.· The· test claim legislation specifically requires local agencies to designate an 
arbitration pai1el member, submit a "last best settlement offer" on disputed issues, and 
,participate in the arbitration hearings. These activities constitute a "program" subject to article 
XIII B, section 6 because they mandate a·task or aciivity, and impose unique requirements on 
local gqvernments that do not "apply generally to all residents and entities in the state." Thus, 
the anaiysis must continue to determine if these activities impose a new program or higher 
level of service. · 

B. Does the Test Claim Legislation Constitute a "New Program" or "Higher Level of 
Service?" 

The courts have held that even though local agencies can show they have incurred increased 
costs as a result oftest claim legislation, increased costs alorie, without a showing that the costs 
were incurred as a result of a m:andated new program or higher level of service, do not require 
reimbursement under article XIII B, section 6. 50 Test Claim legislation imposes a "new · 
program'·' or "higher level of service" when: a) the requirements are new in comparison with 
the preexisting scheme; and b) the requirements were intende.d to provide an enhanced service 
to the public. 51 

The tesfclaim legislation requires local agencies to engage in binding arbitration i(during 
en1ployer-employee labor negotiations, the parties have reached an impasse and the employee 
orgarnzation notifies the agency it wishes to engage bindirJg arbitration. The test claim . 
legislation specifically requires local agencies to designate an arbitration panel member, 
submit a "last best settlement offer" ori disputed issues, and partiCipate in the arbitration 
hearings. According to the claimant, the test claim legislation has resulted in a 3%-5% 
increase in costs for the compensation packages to their law enforcement and firefighting 
employees. The law in effect prior to the enactment of the test claim. statute did not require 
local agencies to engage in binding arbitration, thus the requirement is new in comparison with 
the preexisting scheme. 

The new requirements; however, do not provide an enhanced service to the public as explained 
in the following analysis. 

The cases have consistently held that additional costs for increased employee benefits, in the 
absence Of some increase in the actual level or quality of governmental serviC<eS provided to 
the public, do not constitute an "enhanced service to the public" and therefore do not impose a 
new program or higher level of service on local governments within the meaning of artjcle 
XIII B, section 6 of the California Constitution. The COUli in City of Richmond, for example, 
held that even though increased employee benefits may generate a higher quality of local 
safety officers, the legislation did not constitute a new program or higher level of service. 

5° County of Los Angeles, supra, 43 Cal.3d at 56; Lucia Mar Unified School Dist., supra, 44 
Cal.3d at 835. 
51 Sa~ Diego Unified School Dist.,' supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 
830, 835. 
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Increasing the cost of providing services cannot be equated with requiring 
an increased level of service under a[n] [article XIII B,] section 6 analysis. 
A higher cost to the local government for compensating its employees is not 
the same as a higher cost of providing services to the public. 52 

The California Supreme Comi reaffirmed and clarified what constitutes an "enhanced service 
io the public" in the San Diego Unified School District case. The court, in reviewing several 
mandates cases, stated that the cases "illustrate the circumstance that simply because a state 
law or order may increase the costs borne by local goverru:nent in providing services, this does 
not necessarily establish that the law or order constitutes an increased or higher level of the 
resulting 'service to the public' under article XIII B, section 6, and Government Code section 
17514" (emphasis in original). 53 

· · 

The Supreme Court went on to describe what would constitute a new program or higher level 
of service, as "not merely some change that increases the cost of providii1g services, but an 
increase in the actual level or quality of governmental services provided [to the public]. In 
Carmel Valley Fire Protection Dist. v. State of California [citations omitted], for example, an 
executive order required that county firefighters be provided with protective clothing and 
safety equipment. The safety clothing and equipment were new requirements mandated by the 
state .. : In addition, the comi detennined that the protective clothing and safety equipment were 
designed to result in more effective fire protection and, thus, did provide an enhanced level of 
servke to the public. 54 

. 

The test claim legislation at issue here requires the local agency to engage in a process that 
may result in increased employee compensation or benefits. Sii1ce strikes by law 
enforcement officers and fire services personnel are prohibited by law,55 no successful 
argument can be made that the test claim legislation affects law enforcement or firefighting 
service to the public. · · 

Therefore, staff finds that the test claim legislation does not iinpose a new program or higher 
level of service and, thus, reimbursement is not required pursuant to article A.'III B, section 6. 

52 
City of Richmond v. Commission on State Mandates (1998) 64 Cal.App4th 1190, 1195-

1196. See also, City of Anaheim v. State of California (1987) 189 Cal.App.3rd 14 78, 1484, 
where the court determined that a temporary increase in PERS benefits to retired employees, 
resulting in higher contribution rates for local government, did not constitute a new program or 
higher level of service to the public; and City of Sacramento v. State of California (1990) 50 
Cal.3d 51, 67, where the California Supreme Court determined that providing unemployment 
compensation protection to a city's OW11 employees was not a service to the public. 
53 

San Diego Unified School District, supra, 33 Cal.41h 859, 877. 
54 Ibid 
55 See footnotes 3 and 4. 
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Conclusion 

Based on the purpose of article XIII B, section 6, staff finds that legislation deemed 
unconstitutional by the coUii may create a reimbmsable state-mandated program during the 
time the legislation was presumed constitutional. 

However, the test claim legislation does not mandate a new program or higher level of service 
within the meaning of article XIII B, section 6 of the California Constitution and, thus 
reimbursement is not required. 

Recommendation 

Staff recommends that the Commission adopt this analysis and deny this test claim . 
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Mte of California 

'411JlM.JvllSSION ON STATE MANDATES 

1300 I Street, Sul\9' 950. 
Sac;amento, CA 95814 
(916) 323~3562 
CSM 1 (291). 

TEST CLAIM FORM 

Lo cal Ag ency or School District Submitting Claim 

City of Palos Vedes Estates 

Contact Parson 

Allan Burdick (MAXIMUS, Inc.} 

Address 

4320 Aub1,1.~n Blyd., $µite 2000 . 
Sacramento, C~1 •.. ~.5B.41 

-resentatlve Org~nl~~.tlon to b~·Notlflt;id 

· League of CalJforoJa Cities -
•'I : 

·-· 

EXHIBIT A 

For Official Use· Only· 

RECEfVED 
or.r ' 4 2001 

COMMISSION ON. 
STATE . 

Telephone No. 

(916) 485-8102 
Fax, ( 916·) .485-0111 

This test claim alleges the existence of a reimbursable state mandated program within the meaning of sectlon.17514 of 
the Government Code end section 6, article XlllB of the California Constitution. Thi~.t~st clal.m is flied pursuant to s~ction 
17551 (a) of th~ G~~.~rrm~nt Code. 

Identify specific s9ctl9ry\~/ 9yh~. ch~pter~p bill or e?\r;icutlve order alle,ged to contain .<i i:nandate, Including the particular 
statutory code sectlon(ii) vJlthln 'the chaptered bill, If applicable. . - · · . 

:" •' ' . . . : ~ ' 

Chapter 906, Statut,es of 2000 {§.B. 40~) 

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON THE 
REVERSE SIDE. - · .. . . . . . . 

t~ame and Title of Authorized Representative ·Telephone No. 

James B. Hendrickson, City Manager (31 O} 378-0383 

· Date 

J 
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. . · .. 

BEFORE THE 
COMMISSION ON STATE MA.l\1DATES 

Test Claim of: 
City of Palos Verdes 'Estates 

Bindin£. Arbitration 

Chapter 906, Statutes of2000 
{S.B. 402). 

STATEMENT OFTHE CLAlM 

A. · ivIANDATE SlJlv.lM.ARY 

' . 

The subject legislation, enacted in 2000, dramatically chBllged,--t!i~,;pu):ilic sec;;tot la~or 
relations landscape when enacted. This legislation mandates bindiilg in~ere~t, ar~itratib:b. . 
for the method of fySOlving impasse in labor relations negotiations for ali ·p\fblit saf~ty 
employees, incliiciing all classes of' positioru related to firefighting and'Taw erifurcfoment' . 
in all California public agencies. The only entities which are excluded from coverage by 
this legislation are the State of California and those charter agencies· wbidh''-h'iicf~d6pted 

_ interest arqitr.atiop, ptoc!'ld.tµ'eS prior to January 1, 2001.. (See _Code of Civil Prpcedµre, 
sec;:tions 1299.3(.q) ~d1~99,9(~): . ·· . . . . . :· 

Lab.or relations for:all local.govemment eDJ.ployl;les_)l.as abeen governed 1;iy the Meyers~ 
··,. . ,, ' ':·· .. ' • " . . .. .· '· ·\• • 1 ., •/'"" .,. ••• • 

Milias-Brown Act (hereinaftet ''MJv.!BA"), Califomi~ 'Qqvernme1:1LQpde:,'.?,r;1chon.s 3500. ,. 
et seq. The M:M:BA has allowed each local employer to establish its own rules_ .and 
regulations governing employment relations in . consultation. ~iili. it'B .• emplc'iy~e 
orgapizations. The law mandated agencies to grant employees the right to 'Organize _and 
coilectively bargain. ThUE;, under the MMBA, the local agency employer was obligated 

. to.· rµ::et. ·and 9ou(er ill. ,1gpod.;. fa~tP.. -wi.t4: .-the _exclu~ive -reJ?,.resentative.~ oJ empk?yee 
· bargaiiring units on'rriat:ters within the scope ofrepresentation. . · · 

Under the MlYIBA, the scope ofrepresentation was defined as: 

The scope· of_ representation shall includ·e all matters 
relating to e:rp.ployment conditions and employer-employee 
relatjons, includirig; but not limited to,_ wages, hours, ~nd 
other terms and conditions of empfoym¢nf, · ·.excepti 
however, that the scope of representation shall n9t include 
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consideration of the mei'its', nec'essity, or organization of 
any service or activit}' woyided by law br executive order. 1 

· ...• ::·-~·t~ ;· . ; '. · ... 
Bargaining representativeB_.'.illid tlfo publiC einpioyei· are· required, under the 

MMBA to meet and.confer in gooii'faitli:'·;'Tliat requirement has been codified as follows: ·. ,, 

The goveming .body' of a public agency, or such boards, 
commiss10ns, acimlnistrative officers -or ·other 
representatives as nJ.~y be properly designated by law or by 
such governing body, shall meet and confer in good faith 
regarding wages', hours, and other· terms and conditions of 
employment with representatives of such· recognized 
employee organizations, ' as defined in subdivision (b) of 
Sectipn3501, '8.nd shall consider fully such presentations a9 
are made by the employee organization on behalf of its 
members prior to arriving at a detennination of policy or 
course of action. 

"Meet and confer in go6d ·faith" means that a p~blic 
agency, or such representatives as it may designate, and 
representatives of recognized employee organizations, shall 
have the mutual obligation personally to .meet and confer 
prompii)i upon request by either party a.lid cori.ti.rme for a 
reasonable period. of time in order to exc!J.ange freely 
information, opipfons, and P!Oposals,' fill~ to endeavor to 
reach agieement on matters. within the scope of 
representation prior to the adoption by the public agency of 
its final budget for the ensuing year._ The process should 
include, adequate time for th.e resolujion of ii'n.passes where 
specific procedures for such resolution ·are contained in 
locaj 'n,ile, ··, reg_µl.ation, or ordinance, or when such 
procedures are utilized by mutual consent.2 

.· •. ·. ' 

Under. the MlvIBA, if agreement is reached between the employer and the 
designated employee representatives, saine is memorialized in an memorandum of 
understanding (MOU), which is binding when adopted by the goveffiing body. See . 
Government Code, Section 3505.l. · · 

'Where the test claii.n legislation makes a substantial change to preexisting law is 
when the employer and reccigaized employee· representative cannot agi;-ee on an MOU 
and reach impasse. ' ' 

. Under prior existing law, the 11MBA, the governing board reviewed the positions 
of the patiies, and then made a final detem1ination on the issues· at imp'asse: 

1 Government Code, Section 3504.· 
2 Government Code, Section 3505 .. 



If after meeting and confe1ring in good faith, an impasse 
· __ ,,J1a1r_ Pl?~l.1 reached between the public agency and the 

recognized employee · organizatfon, ·. and: i111passe 
procedures, where applicable, have been exhausted, a 
public agency that is not required to proceed to interest 

· arbitration may implement its last, best, and final offer, but 
shall not implement a memorandwn ofunderstandfug. The 
unilateral implementatien of a public agency's last, best; 

--and final offer shall not deprive a recognized employee 
organizati0n of·:the right each year to meet and_ confer on 
matters Withiµ~ the scope of tepiieselitation, whether or not · 
those matters· are included in the unii.aterii.l iri:ipleriientatioi:J., 
piior to the adoption by the public agency of ifs annual 

· budget, or a.S otherwise required by law.3 
_ ' 

The enactment of the subject test claim legislation establishes an. entirely new 
quasi-judicial process tl:i_at imposes a final determination 011 the governing board . and 
organizational represenfatimn.4 _ · 

Once impasse has been deela:red,. and 'that impasse was ndt resolved through 
voluntary mediation, _orily ili.e recognized empioyee orgai:Jiz'atibn has the_ right to request 
interest arbitration:.5 Tue··organi.zafion, being in coiitrcil; is able to prepare for and 
position itself for the arbitration it wil\ have plamied for as it embarked on the 
negotiations. AB a resu:lt, the ·agency· mU:St Ulidertake ·to prepare for the possibility of 
arbitration as it goes into the negotiations with· the employee orgariization.6 

· 

The test claim legislation sets up a tripartite ai:bi~ation pm:H:ll.:'where both the 
employer and uriio:ri each select one arbitrat6r, who together select the-. third "neutral" 
arbitrator to serve as the= panel's chair.:, Once' the two arbitrators have been selected, the 
"neutral" arbitratcir is to be named within frv6 days. If the hyo arbitratoi-s cannot agree 
upon a third, a list of se,;en arbitrators will be requested from the American Arbitration 
Association or the California Mediation and Conciliation Service, and they will agree 
upon an wbitratoi:, or in the alternative, each strilce potential arbitrators until o:bly one is 
remaining. 7 · · . 

Generally, in an arbitration, the parties will routinely request a meeting with the 
arbitrator prior to the arbitration itself in order to resolve preliminary matters. The 
meeting is important, because it allows the parties to ·agree updn the disputed issues that 
will be·foferredAo arbitration, stipulatioru regarding experts and exhibits, a,Ei well as other 
organizational matters . 

. 3 Government Code, S~ction 3505.4.:-
~ Code of Civil procedure, Section 1299. 
5 Code of Civil Procedure, Section 1299.4(a). 
6 Code of Civil Procedure, Section 1299.4(a). 
1 Code of Civil-Procedure, Section 1299(c). 
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Under the test claim legislation, within ten days after the fo1mation of the panel, 
·or any aclditional p~ods to which the parties agree; the. panel must meet with the parties, 
make "inquilie~ and investigations"' hold hearings, 'and truce other actions, including 
fLUiher mediation, that the panel deems. appropriate. 8 This. places the public agency at a 
substantial disadvantage. while the union could lmow substantially in. advance that it is 
proceeding to arbitration and preparing therefore even during the "meet and confer" 
proces.s, the employer could· be forced into a full. hearing within· one month from the time 
that the union has requested arbitration. TI1e result is that during the "meet and confer" 
process, a well prepared . employer must be. preparing contemporaneously for the 
eventuality of.an. arbitration .. proceeding, The. alte1rn1tive. if the public employer is not 
p1;epared in. advance, .is.that the rapid pace of proceedings could result in the employer' 
haviJ.1g · insufficie1~t time to ·an-angy for expe1i witnesses, prepare exhibits and wih1esses, 
l:onduct other surveys .and tmdertalce research,· and ·undertake the m)Tiad of .activities to 
prepare fo1' presenting the complex issues that commonly· are ·.part of the arbitration· 
process. . r . 

. . ' . . . 

The scope of arbitration under the test claim legislation is limited to "economic 
issues, including salaries, wages and oveiiiine pay, health arid pension benefits, vacation 
and other leave, rein1bursements, incentives, differentials, and an other forms of 
remuneration. From ,the ambiguity in the term "other fornis of remuneration''; it can be 

. :.· anticjpated,that:the unions will assert.that almost anythingcwithin the scope ofbargaining 
'··-· is 8l!:<"econornic issue" subject to arbitration and/or local agencies will be faced with the 

. costs of court prnceedings to resolve. these.disputes. 

·. :·. The arbitJ:ation panel is required to base ·its decisions upon "those factors 
traditiona.}ly taken into consideration .in the determination of those matters within :the 
scope of.arbitration, .inclucfu;ig but not limited to the following factors, as applicable: .. 

-.:i~ (1) The stip~tl.ations of the parties. 
(2) J:he:interestand welfare of the public. 
(3) The financial condition of .the employer and its ability to meet the costs of 

the award, . 
( 4) The availability .and sources or' funds to defray the cost of any changes 1n 

matters within the scope of arbitration.· 
(5) ·. Comparison of matters within the scope of arbitration of other employees 

perfom1ing similar services in c01Tespondi11g fire or law enforcement employment. 
(6) · The average col1Surner prices for goods and services, cm.nmonly lmown as 

the Consumer Price Index. 
(7) The peculiarity of requirements. of employment, inc hiding, but not limited 

to, mental, physical, and educational qualifications; job training and skills; and hazards 
of employment. . . . . .. . . . . 

(8) Changes in· any of fue foregoing that are traditionally talcen into 
consideration in the detennination of matters withiJ.1 the scope of arbitration. "9 

1 Code ofCivi!Prooediire,'Section 1299.S(a). 
9 Code ofCivi!Procedme, Section 1299.6(c). 
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The arbitration panel is not reqtrired to consider such key factors as the relative 
market place, compensation of other employees of the employer, the wage relationships 
between job classifications, the n:eed for. prudent budgetary reserves, as well' as competing 
budgetary considerations. 

. Discovery activities are facilitated in that the arbitration panel bas the power to 
subpoena witnesses and documents, bo.oks or other recordS relating to the ·issues in 
dispute. 10 

Usually,. in arbitration hearings; disputed issues are adjudi.cated either on an issue-· 
by-issue basis, or a total package. If there is an isstie:by-issue adjudication, the 
arbitration panel has' the ability to select the iast best off~r of either manag'ement or the 
union on each disputed issue; Tbe·:total package basis'is ·1ess common, and requires the 
pariel ·to: select either. the entire union oi;· entllie management package. The test claim 
legislation adopts a hybrid approach which requires the parties to submit their proposals 
011 an issue-by-issue basis, unless they mutually agree to submit their proposals as· a 
package. 11 . · · . .. · 

... .. . 
The test claim· legislation reqtiires each party to submit its last, best and final •offer 

ondisputed issues to thepanel·m;it 'la.terr than·five days prior to the commencenie:tit cifthe 
arbitration hea:ring. 12 Thus, under the statutory langtia:ge it will be impossible for a party 
to change its final offer in response to unexpe6teci 0r persuasive exhibits or testimony. 

After the hearing, the arbitration panel is required to make its ruiing 011 the 
disputed issues within 30 days of the conclusion 0f:the arbitration hearing, unless the 
parries agree t0' extend that time period. 13 ·This· time period could well be· extended if the 
parties .wish to submit briefs: sui:i:unarizing the evidence an'd arguing their position. 
Ftuihermore, if the hearing is lengthy, 30 days ·might not be enough. time for the reporter 
to complete the transcript, the panel to study-the record, -and to issue findings. 

The panel is required to deliver its rulings to the paiiies, and not reveal same to 
the public for a period of five days, orr·longer if the parties· so agree, in order that the 
parties may make a last attempt to reach an agreement.-14 However, as the arbitration is 
binding; there is little incentive for the "winning"· part·y to negotiate away benefits 
received. 

S.B. 402 provides that the union pays for the arbiiTation hearing costs,·with the 
exception of the agency's panel member. However, it is the experience of the charter 
agencies that have \!ltilized interest arbitratio'n. that the costs the ageilci es· incur in 
preparing_and presenting an interest arbitration are substantial six figure amounts, The 
.activities for which the govemmental ei;nployer will have to pay inclil.de: · 

1° Code of Civil Procedure, Section 1299.S(b). 
11 Code of Civil Procedure, Section t299.6(a)(b). · 
11 Code of Civil Procedure, Section 1299.6(a). 
13 Code of Civil Procedure, Section 1299.6(a). 
14 Code of Civil Procedure, Section 1299.7. 
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., Litigatiori costs lllltil ruch time as there is a final judgment on the constitutionality 
.of S.B. 402, including actions for declaratory relief, opposition petitions to 
compel arbitration, and resultant appeals. . ... . 

o Costs for h·aining agency management, counsel, staff and members of governing 
bodies regarding S.B. 402 as well as the inhicacies thereof. 

o Costs incident to restructuring bargaining _µnits _that include employees that are 
ccivered·by· S.B. 402., ancl those which are not covered by S.B. 402. 

o . Iricreased staff time in preparing for negotiations in order to coll":'lct and compile 
. · . comparability data specified iii Code'of Civil Procedure, Section 1299.4. 

o Increased time ofagencynegotiators,'inclucling staff, consultants and attorneys, in 
handling two track negotiations: those economic issues which are subject to S.R 
402: arbitration, and those issues ·'which are not subj ed to arbitration. ' 

D T:iihe to prepa!'e ~or arid corisuH Witll'tb.e goveriling bci~til. regardhig the last best 
im'd:fuial offer to" be submitted to the arbrtration panel. . . 

". Time to prepare for a11d participate in a11y n1ediation process. 
D Consulting time of negot~~tors, staff 811~ counsel "in selecting the_ agency P.anel 

member:· 
o Timi:; qfthe agency negotiators,,_ staff and .. collllsel in vetting and selecting a neuti:al 

arbj_trati:ir. 
o Tini,epf.the agency negotiators, stafland counsel ·in briefing th~ agerib'y pa11el 

me1nber. · 
o Tinie of the agency negotiators, staff and collllsel in preparing for the arbitratjon 

hea,ring. · 

• Tin1e of the agency negotiators, staff and counsel in vetting, selecting and 
preparing exi)yrt witnesses. · 

0 Time of the agency panel member m1d attorney in pre-arbitration meetings of the 
· panel. 

" Staff and attorney time· iny_olved in discovery. (See Code of Civil Procedure, 
Sections 1281.1, 1281.2 and 1299,8.) . 

o Staff, attorney, wih1ess and agency panel member time for the hearings. 
0 Attorney time in preparing thi;: closing brief. 
0 Agency panel member time in.consulting in· closed s·essions with the paneL 
0 'Fi.me of the attorney, neg6tiat0rs, and· staff ill consulting with the agency panel 

'member prior to the issuance of the award. · 
" Time of the attorney, negotiators, staff, agency panel member, and governing 

bciard consultfog.regarding the award and giving directions to agency negotiators. 
" Tiine. of the· agency n_egotiators to ·negotiate with the union's negotiating 

representatives b.ased upon-the award. 
° Costs . of implementing the award' above those that would have been incuned 

. tmder the agency's last best a11d final offer. 15 

' ' 

-
15 

Note that under the MMBA, the agency could impose its last best and final offer after impasse was 
reached. See Government Code, Section 3505.4. 
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° Costs of inevitable litigation regarding the interpretation of critical provisions of 
the law which are ambiguous,. including: the act 'cov~ts "all other forms of 

. remuneration'',. and covers employees p·e~fof;tlib.£ 'i''f¥1y''··related duties" to 
:firefighting and investigating .. - · -

. . . . .. 
S.B. 402 injects yet another additionaLcost element irito the last best offer phase 

of negotiations·. : It is an intangible one that is difficult to quantify, but a very real one 
nevertheless. Under the procedure provided under S .B. 402, the parties 'will su1;imit their 
last bes.t propos.EJ.ls on an issue by issue basis. The agency will collll1lonly recognize its 
possible vulnerabiiity on ope or two. or a few. of the issu;::~ in relation .to. it.s comparison 
agencies, even rjiough overall its compensEJ,tion position may be quite corµ.peti,tlve.' .Tue 
agency will invariably tend to enhance its offers on those issues .over what· it otherwise 
would have done. It is,.my best estimate that t~~ speqtre of an S .B. 402. arbitration caused 
the City Counqµ. to enhagce th~ .four year wag1;: pacl~~ge it reqmtJy concluded witb, the 
Palos Verdes Estates Police b$cers' Assocfation by 3% to 5% because of¢a,t;niality. 

It . should b~ further ~10ted. that this iS ~ot j:h~_ first' time that thb )egisl~ture 
considered tne enactnient of binding arbitration law in ·the public sector arens;: This issue 
was previously considered by the ~egisla~e in S.B. 888 in the 1980.'s .. As a result, the 
Legisiative Counsel issued an op~on 01i January 21, 1980 to the HonorabJ~}obn W. 
Holmdahl, regarding the issue or the reimbursable costs which would be imposed were 
the legisfaticin to pass.. A true 'and corrbct copy of this opi.ri.lon is attacb,,(ld herefo as 
Exhibit "l" and incorporated herein by reference. As will be noted, the extent of 
reimbi.irsable costs was.stated as follows: 

"If the cost disclaimer in Section 10 of-S.B~ 8E~8 'is deleted, 
the amount of the state's ~eimbursement shoi.dd include the 
prckedurii.1 costs of iinpleri:J.eiJ.ting compu1Sory Ei.nd' binding 
arbih:ation, and the arno\].l].t 'of the salary increases which 
were imposed on the local agency: 'by. arhitraticin which 

. such local agency did not consent' fo." 
r '.. 

Accordingly, it must be assumed that the' legislature which passed S.B'. 402· had 
lmowledge of .the· previous· 0pini0n by. the Legislative ·counsel, and· took ·into 
consideration the costs that•would be mandated .upon the state if this legislation/were in 
fact enacted. · · · 

.From the foregoing it is evident that the test ·claim legislation has resulted in a 
new program and higher level of servi~e. which constitt;tes a reimbursable state mandate. _ 

B... LEGISLATIVE HISTORYPRIOR TO 1975. 

There was no requirement prior to 197S, nor in any of the intervening years, until the 
passage of Chapter 906, Statutes of 2000·, to mandate binding arbitration on governmental 
agencies for binding arbitration of all remuneration issues for employees in law 
enforcement and fue fighting. 
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c. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED 
ACTIVITIES 

As related above, the mandated activities are contained in the Code of Civil Procedure, 
Sections i281.l; 1299, 1299.2, 1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8 aiid 
1299.9. 

D. COST ESTIMATES 

The activities necessary to comply with the mandated activities cost weH in excess of 
$200.00 per year, and involve the department, negotiators, attorneys and other personnel 
in the employ of or contracted by the governmental entity. 

E. REIMBURSABLE COSTS MANDATED BY THE STATE 

. The costs iJJctraed:by the City of Palos Verdes States as a result of the statute which is 
the subject of the test claim are all reimbursable costs as such costs are "costs mandated 

..... by the State" under Article Xill B (6) of the California Constitution, and Section 17500 et 
seq. of the Government Code. Section· 17 514 of the· Government Code define~ "costs 

., mandated by the state", and specifies the following three requirements: 

1. There are ''.increased costs which a local agency is required to incur after July 1, 
1980." . . 

2. The costs are incurred "as a result of any statute enacted ·on or after January 1, 
1975." 

3. The costs are the result of "a new program or higher level of service of an existing 
program ·within the meaning of Section 6 of Artiele XIIIB of the California 
Constitution." . . 

All three of the ·above requirements for :fuiding costs mandated by the State are met as 
desc1ibed previously herein. 

F. · - MANDATE MEETS BOTH SlJPREM'.ECOURT TESTS 

The mandate created by these .three statutes clearly meets both tests that the Supreme 
Court in the County of Los Angeles v. State of California (1987) created for determining 
what constitutes a ·reimbursable state mandated local program. Those two tests, which 
the Commission on State Mandates reli~s ·upon to determine if'a reimbmsable mandate 
exists, are the "unique io government'.'·. and. the "carry out .a state policy'~ tests, Their 
application to this test claim is discussed below. · 
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Mandate Is Uniaue to Local Govenunent 

The statutory scheme set forth above imposes a unique requirement 011 local 
government. Only local government employs. law ·enforcement and fire fighter 
personnel, 'and only· local government .negotiates for their wages; benefits, terms 
and conditions of employment. · Although the state does have law enforcement 
and. fire' fighter personnel amongst its employees, the state· has specifically 
exempted itself from the application of this law. Furthennore, police and fire 
protection are two of the most essential and basic functions of local government. 16 

Mandate Carries Out a State Policy 

From the legislation, and particularly the legislative findings in Code· of Civil 
Procedure, Section 1299, the legislature has declared in great detail how the test · 
clain1 legislation can'ies out state policy: 

The Legislature ·hereby fmds and declares that strikes taken 
by firefighters ai1d·.1aw enforcen:ient officers against public· 
employers are· a matter of statewide concern,· are a 

. predictable consequence of labor strife'· and pdor ·morale 
that is ·often·,; the outgrowth of substBDdard wages· BDd' 
benefits, and are not i11 the public ipterest. The Legislature 
further finds and · declai·es that the. dispute resolution 
procedures contained in this title provide the appropriate 
method for resolving public sector labor disputes that could 
otherwise· lead to strikes by firefighters or law enforcement 
officers. 

It is the intent of the Legislature to protect the health and 
welfare of the public by· providing impasse remedie~ · 
necessary to ·afford public employers the opportunity to 
safely alleviate the effects of labor strife that would 
otherwise lead to strikes by firefighters . and law 
enforcement officers. It is farther the intent of the· 
Legislature that, in order to effectuate its predominant 
purpose, this title be· construed. to- apply broadly to all 
public employers, .including, but not limited to, charter 
cities, counties,. and cities and counties in the state. 

:It iS not the intent of ·the Legislatme·to alter the scope ,of 
·issues subject to ·colle~tive ·bargaining between· public 
employers and employee· organizations · representing 
'firefighters or law enforcement· officers. 

16 Carmel Valley Fire ?;otection District v. State of California (1987) 190 Cxal.App.3d 521, 537; Verreos 
v. City and Cow1ty of San Francisco (1976) 63 Cal.App.3d 86, 107. 
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The provisions of this title are intended by the Legislature. 
to govern the resolution of impasses reached ·in .collective 
bargaining between public employers and employee 
orgallizations representing firefi.ghters and law enforcement 
officers over economic issues that remain in dispute over 
tbe4" respective .intevests. However, the provisions of this 
title ar.e not. ·intendcid RY the Legislatl:lre to b~ used as a 
procedure to determine the rights of any firefighter or law · · 
enforcement officer in any grievance initiated as a result of 
a disciplinary_ action taken by aiw public employer. · The 
Legislature further intends that this title shall ·not apply to 
any law enforcement policy that pertains : to how _law 
enforcement officers mteract with members of the public or 
pe1tains to police-community relations, such as policies on 
the use of police powers, enforcement priorities and 
practices, or supervision, oversight, and accountability 
covering officer behavior toward members of the.public, to 
any community-01iented policing policy or 'to any process 
e!I).ployed by an employer to investigate firefighter or law 
enforcement officer ·behavior that: could lead to discipline 
agairist any :firefighter or law enforcement officer;· .nor .to 
contravene any provision of a charter that governs an 
employer that is a city, .•county, or city and county, which 
provision prescribes a procedure for the imposition of any 
disciplinary action taken against a firefighter or law 
enforcement officer. · 

. .:. ·_ .~" 

In summary, the City of Palas Verdes Estates believes ihat the test cfaim.rlegislation 
creating.tll.e,.pr~cess for binding· inte!'est arbitration for: law enfGrcement and firefighter 
personnel satisiies the constitutipnahequirements for .a mandate. 

. ... . 

STATEFUNDINU.DISCLAilvIBRS ARE NOT APPLICABLE 
. .r. 

There are seven disclaime.rs specified iI:t Governm.~nt.Co_de,, Section.17556 which could 
serve to bar recovery of "costs mandated by the State", as defined in Government Code, 

·Section 17556. None of the seven disclaimers apply to this test Claim: 
' .:-. 

L The claim is submitted by a local agency or· school district which requests 
legislative authmity for. .that local a,gency .or school district· .to implement the 
Program specified in the statutes, and that statute ~poses· costs. upon the .focal 
agency or school district requesting the legislative authority: . 

2. The statute or executive order affimmd for the State that which had been declared 
existing law or regulation by action of the courts. 
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3. The statute or executive order implemented a federal law or regulation and 
resulted' in oosts mandated by the ,federal government; unless the statute or 
executive order mandates costs which exceed the mandate in that federal law or 
regulation. 

4. The local agency orcschool district has the authority to levy service charges, fees 
or assessments sufficient to pay for the mandated program or increased level of 
service. 

5. The statute or executive order provides for offsetting savings t0 local agencies or 
school districts which result in no net costs to the 'local agencies or school 
districts, or inc:Iudes additional revenue that was .specifically intended to fund the 
costs of the -State mandate· in an an1ount sufficient to fund the cost of the State 
mandate: 

6. The statute or executlve order imposed d1{ties which were expressly included in a 
ballot measm:e approved by the voters in ·a Statewide election. · 

7. The statute created a new crime odnfraction:,,.eJimll1ated a crime or infraction, or 
changed. tbe .. pe1ialty for, a .. crime or infraction, but only for that portion of the 
statute relating directly to the enforcement of the ciriine cirinfraciibil. 

None of the above disclaimers hav.e any application to the City of Palos Verdes Esfate's 
test claim. 

CONCLUSION 

As.seen from.tliie foregoing; the enactment of Chapter 906, Statutes of 2000 (S.B. 402) 
has .cieated binding' interest arbitration ·'for economic issui:is for local government after it 
has reached ini.passe with its law enforcement m1d·,fire:fighter personnel. The mandated 
program meets all cifthe criteria and tests for the Commission on State Mandates to find a 
reimbursable state mandated .program.. None ·of the-· sol-called disclaimers: or other 
statutory or constitutional provisions that would relieve the State from its constitutional 
obligation to provide reimbilrsement liave any application to this claim. 

' ' 

. G. CLAIM REQUIRE1YIBNTS 

The following elements cif this test claim are provided· pursuant to Section 1183, Title 2, 
of the California Gode ofRegulatic:ins: · 

Exhibit 2: Chapter 906, Statutes of 2000 

'o 
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. : CLAIM CERTIFICATION . ' ··,',_.,. :·.· ... ... · .. 

The foregoing facts are lmown to me p~rsi;i_n~y: and if' so required, I could and would 
testify to the statements made herein. I deolarem~der pt?nalty of perjury under the laws of 
the State of California that the statements made in this document are irue mld complete to 
the best of my personal lmowledge and as to all matters, I believe them to be true. 

ager' 
alos Verdes Estates · 

I. 

"' 
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. ' . 

DECLARA.TlONOF JAMBS B. HE:NDRJCKSON 

·.·;;:•· Test Claim of: 
City of Palos Verdes Estates 

. Chapter 906, Statutes of2000 
(S.B. 402) 

JAMES B: HENDRJCKSON makes the following declarations and statements under 
oath: 

I am the City Manager of the City cif Palcis Verdes Estates. As a result, I am the 
responsible individual for the City of Palos Verdes Estates to implement the mandate 
commonly lmo~n as Binding Arbitration.. As a result, I have direct lmowledge of the 
City of Palos Verdes Estates' costs to comply with the state mandate, for which Palos 
Verdes Estates has not been reimbursed by any federal, state or local government 
Agency, and for which it cannot othe1wise obtain reimbursement. The cost estimate 
infonnation presented in this test claim is a fair and accurate estimate of the costs 
incurred by Palos Verdes Estates. 

The foregoing· facts are !mown to me personally, and if so required, I could and would 
testify competently to the statements made herein. 

I declare under penalty of .perjury under the laws of the State of California that the 
foregoing is true and correct. 

Executed this \~!J.,'--riay.of~ctober, 2001, alas Verdes Estates, California . 

........ 

·o 
·o 
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CltPUT"lE!I 

You have referred us to Senate Bill No. BBB, as 
amended May.14, 1979, (herea:eter S.B. 888), and.have asked 
the following questions witb regard thereto. 

QUESTION NO. l 

If the cost ~isclaime~ iri Section 10 of S.B. SB'S 
is deleted, what costs of ioca). agencies would be reimbursable 
by the state? 

OPINION" NO. 1 ~ 

If the co~t disclaimer in Section 10 of S.B. 888 
is deleted, the amount of the· state's reimbursement should 
include the procedural costs of im~lementing compulsory and 
binding arbitratioD, and the amount of the salary increases 
which were imposed on the local agency by arbitration which 
such local agency did not consent to. 
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. ANALYSIS Nb • 1 

. . S.B. 888 would, among other things, revise provisions 
of · ex:isting law· with respect to the employer-empioyee relations 

· b'f firefighters and peace officers employed by a local agency. 

Such bill would orovide that in situations where 
a:.'mediator is unable to 3.ffect settlement of a controversy 
between an employer and a representative. of such employees, 
or .if the parties are unable to agree to appointment of a 
media tor under existing law, either party may, pursuant to 
sp$cified procedures,· have their differences submitted to 
binding arbitration . 

. . . 

An arbitration oanel appointed pursuant to S.B. 888 
would be required to meet.with the oarties or their representa
tiVes within 10 days after its esta~lishment, to.make various 
irig'uiries, investigations, and hold he·ari~gs. · 

The arbitration panel woulq be r·equired 'j:o make 
f:.lri.dings and re corrunenda tions · bas·ed c:in certain criteria 
considered by the [:>anel pursuant to procedur,es in the bill. 
There would then be a waiting period of 10 days prior to 
public disclosure, or a longer period if ag~eed to, duri~g 
which the parties could trnibially amend, the award. At the ·· 
end Of SUCh period, th·e amended: agreement Or the panel IS 

decision would be disclosed, and.wauid 'be binding upon the 
parties. 

In addition, Section ~O of S.B. 888 provides that 
no appropriation is made nor any obl~gation created by the 

. bill to, reimburse local agenci:s for state-manaated costs i 
and provides that ·th: other remedies and procedures for 
oroviding such reimbursement shall have no aoolication 
to the bill. However I you have· asked u's to assume that 
Section 10 is deleted from S.B. 888 for purposes of this 
opinion. 

.. 
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Subdivision (a) of Section 2231 of the ReveniJ,e .. :·al).d .· 
Taxation Code provides that the state shall reimburse each. 
local ag8ncy for all '"cosl:s mandated by the sta,te," as::·· 
defined in Section 2207 of the Revenue and Taxation Code. 

Section 2207 of the :Revenue and 'Taxation Code, in 
turn, p,r.ovides; in applicable part, that "costs mandated by 
the state'' means any increased costs which a local agency is 
required to incur as. a res.ult of· ariy. law enacted after 
January 1, 1973, which mandates a new program or an 
inc:r·eased level of service of an .existing. program. 

The gen:ral rule is that statutes should be inte·r
preted according to the intent, of_ the Legislature as indicated 
on the face of the enactmen:t: .. (city_, and county of San Francisco 
v. Mooney, 106 Cal. 586, ·588). · · 

In other words, ·if the' Legisia.ture. required ·:local 
agencies to follow specified collective ba,rgaining.procedures 
but.allowed such local agencies ultimate discretion to estab
lish salaries, we think Section 2231 of the Revenue and 
Taxation Code would require that the ~tate pay for the 
procedural costs but not for the amo.unt of any addi tiOnal 
wages approved· by su·ch· boa:i;:ds. 

On the other hand,. if such disc·retion were taken 
away from such boara.s·--suc:ih, as by the provisions· o'f s .B·. BBB 
requi.ring that salary incr'e=i!-ses. pe submitted ta hinding··· · 
arbitration--it. is ciur opinion that the state is imposing a 
"requirement" on local ag'encles over which they' have no · 
control. In such ca·se, ·if the Provisions of Section 2231 
of the Reven~e and Ta~ation Cod~ are followed, we think the 
amount of the state's reimbursement should include the 
amount of the salary increases which t.he local agencies .'Were 
"required" to pay-:-::i. e. , that portJon o.f the amount imposed 
on a loca·l agency by arbitration which such local- agency did 
not consent· to. · · 

Therefore, if the cost disclaimer in Section 10 
of S.B. BBB is:.deleted, the amount of the-state's reiniburse~ 
ment s·hoti1d include the proceduraL costs of implementing 
compuls'ba:-y and binding arbi tratiori, and the amount· of the · 
salary increases which were imposed on the' local agency by 
arbitration which such lota~ agency did not consent to. 
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QUESTION NO. _2 

If the _salary costs imposed on a local ·agency by 
arbitration under S.S. ·BBB.exceed the amount which the local 
agency consented to, - arid the state. does not provide reim
bursement for such costs., ·what alternatives dcies the local 
agency have with. r~gard to obtaining such reimburs·ernent? 

,-

OPINION AND ANALYSIS NO. 2 ', 

A nei.{ initiative constituti'onal ·amendment, the so
called ''Garin Initiative,'' was olaced rioon the b~llot as 
Proposition 4 of the Novem1Jer 6, 19 79, - special election (see 
Ch.; 19.3; Stats. 1979). Propbsi,t.ion 4 was adopted· by the. 
peopl~.. and adds an. J>.rt.icle XIII Jil .. tq the California Cohsti
_t ution, which, wi,tt' certain exc':iptions', prohibits the annual 
app.t-opriat:ions subject to limitation of any governmental 
entity from exceeding the appropriations limit of such 
entity of governin.e.nt for tJ:ie,,prior yea:t:; adjusted fo·r 
changes in cost bf· l~'ving and population. : 

Section 10 of Article XIII B orovides tha"t. the 
articl<: is t.o bi'.::rime e·ffective c..lmmencing w;i.th the first day 
of the fi seal year following its adopti,pn. - H~nce, Article 
XIiI B will become e~fective July 1, 1980. 

Section· 6 of Article XIII B will require, with 
ceftain e:xcepti.on's, that "wheney~r the Legislature or any 
state:· agency mandates a new program or. higher ·1evel of 
s~rv.ice· on any local gove:rninent, t.li_e state shall provia.e a· 
subvention G>f ft.L'1.ds to r'ein\bur~e such loc:al government for 
the costs .of such program ?r iridreased level of service ; .. 

This constitutional mandate. is somewhat- similar to 
t.h~. -'presentc statutory· tnafrdat_e provided by section 223.l of 
the. Revenu~·,·and Ta:-:atiori Gbde. Section 2231 also req.uires 
that the. state :teimburs-e each local· ag'ency for all "-costs 
mandated by the state" and provides for- such reimbursement 
by thi: State Controller. If a. local_ agency. be;J..ie;Ves that 
it has not been fully reimbursed for costs imposed by a · 
chapte+ed bill, -a .procedure for making anq determining a 
claim for reimbursement· is· ur6vided by Article 3. 5. - (.com
mencing wit!"]. Section· 2250.) bf cbaptei- · 3. of Part 4. of 
Divfiion l of ·the Revertue ~rtd T~x~tion Code. -
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The initial det'ermination regarding ·such a claim 
is made:! by the state Board;"'of ·Control (Sec. -2253.2, R. & T.c.). 
If ~ither the claimant or th~ state is dissatisfied by such 
determination, it may apply for judicial r-ev:iew of the 
determination pursuant to Section 1094.5 of the· Code. of 
Civil Procedure ( ~d.ministrati ve mandamus) (see Sec. - 225 3 .• 5; 
R. & T.C.): If .the· co,u+t finds that the decisi.on .of the . 
board· is not supported by 'substantial evidence, it may order 
the board _to. hold ahqther hearing, as. directed (Sec. 225 3 .5, 
R.lii T.C.; see also silbd. (e)._, Sec·. 1094.5, C.C.P.). If 
under this procedure, it is finally determined that a claim 
should be allowed, in whole or in p~rt, the board· is required 
to so report to the Legislature, which; in 'turn, is directed 
to introduce legislation to p'rovide :for an· appl;opriation . 
sufficient to pay the_ claim~-allowed (S~~- 2255, R.& T.c.). 

The Legislature wo.u-ld 1 we·think, be permitted to 
continue to provide a similar procedure· to implement the 
constitutional requirements of Section 6 of Article XIII B. 
The primary difference will be that the requirement of 
reimbursement (on and after July 1, 19 8.0) will now be a 
constitutional mandate, and the Legi~~atur~ will be limited 
in its ability to modify this mandate' by subseq1:-Jent legis1a-
tion. 

We pointed out above that· Secti'oh 22?3. 5 of the 
Revenue and Taxatiol'). Code expr.essly authorizes a claimant 
who is dissatisfied by the Board of Cortttbl determitiation 
-regarding a claim· for reimbursement to apply for judicial 
review of this dete~mination. We alsb think that if, after 

--'·a claim is allowed, the Legislature fails to provide an 
appropri'ation for su~h claim _as required -by Section 6 of 
Article XIII B, further judicial -relief o.ould be obtained. 

However, pursuant t_o Sect-ion; i.o .. a·f S.B. BBB, the. 
Board of Control would_ be exp:i:essly prohibited by st_atute 
from considering the local entity·' s claim for re·imbursernent 
by the statute which created_ the alleged'· maridates. I.n these 
circumstances, it woul'd be unreasonable 'to· require the .local 
entity.to perform the futile act' of filing a claim for 
reimbursement .which the Board of Control is expressly 
prohibited -from cortsidering. 
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entity 
r81ief 

In-these circumstances, we think that the local 
would be permitted to file an action for judicial 
wl.tho'ut .. first pursuing this administrative .remedy. 

" ' ' ' 

We think that in such an- 'action the court could 
either fix t"he aniOUnt Of C-OStS tO be !:'eimbtirSl?d Or I more 
likely, simpJ;y hql_d that the pro.vision denying administra
tive relief is uncoristitutional and th~reby ~~quire the 
local 'entity to pursue s'uch relief and require. the Board of 
Control·.to 6onsider the claim filed not~ithstanding the 
disclaimer. · · 

. In this regard, however; it is a well-established 
principie of eorist;~tution,al law that."the commanding of 
specifit legislative ac~ion is: beyond the powet of the 
courHs. The rule was stated recently in California State 
Employees r !> •. ~.sn. v. Sba.te Of· .calif.orhia I 32 Cal. App. 3d 
103, i·os-109, a.s follows:.-· - ·, 

" [T.{he cou:z;:ts have nb authority to 
compel a sep,'arate and equal· branch _of state 
government to make appropriation of fun~s'. 
.r,;t the tinie of the filing of this act.ion, 
s~c~ion 1 of ar~icle III 0£ the state Con
stitution provided: ·'The po~ers of state 
government are ~~gislative, ~xecutiv~,.~nd 
judicial. PersGI;ls. charged ·with the exer.:... 
ci~e. at one power may hot exe~cise either 
of the others except as permitted by this 
Constitution.' [Now Se6. 3, Art. III, Cal. 
Cons~.l ~s.·~tated in Myers v. ~ri~li~h, 

[9. Cal. 341, 349): 'We thiri.k the pbwe:c: 
to collect and appropriate the revenue of 
the State is one peculiarly within ~he.dis
cretion of the L_eg·fslature. It is a· very 
de°L.ica,te arid re.spbnsible· trU:s't, aria if not 
use?- prop!,:!rly by· the Legislature at one 
sesiion., the people will·be certain to 
send to the next more· di'screet and faith
ful servants. 
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"'It is within the legitimate power 
oi the· judiciary, ·toe declare .,the action of 
the Legisla t.ure unconstit.utional, where 
that atti~n excee~s the limits of the su
preme law; but the Courts have no means, 
~nil no \10\:.ler, to avoid the e.:ffects of non-,; .. 
actio°ii·... The Legislature being the creative 
element in the system, its action cannot 
_be quickened b:zr. the other departments. 
Therefore, when the Leqislature fails to 
make an appropriation,-we carinot remedy 
±hat evil. rt is a discretion specially 
confided by the Constitution to the body 
pas se.s sing the power of tax a ti on. There 
may arise· exigencies, in the. -progress of 
human, .. affaj .. r s, whe:r:i the r'ir st moneys in 
the ·treasury would be requir-ed. for more 
pre SE; ing emergen·c ie Sr and When it would 
be absolutely necessary to delay the or
~inary appropriatioris for salaries. We . 
must trust to the .good faith and integrity 
of all the departments. Power musf be 
placed somewhere, and confidence reposed 
in some one.' " (emphasis in original; 
citations and footnote omitted.) 

Stated more succinctly, if the Legislature fails 
to proyide reimbursement as required by Section 6 of Article 
xirr B~,. a court could declare the statute mandating the new 
program or higher level of services to be upconstl.tutional, 

· but tne· court would not be able to compel the Legislature to 
appropr ia_t_e funds to pay for such mandated costs. 

The remedy of holding the legislative mandate 
unconstitutional is,.however, more drastfc than may be 
required. It has been held that a publi~ oificer is not 
required to expend funds in excess of the amount which is 
available to him or her (see Cache Valley beneral Hospital 
v. Cache County (Utah), 67 P. 2d 639). Applying such a 
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rule here, a court could bold that·the anclication of a 
particular mandate was cc;inditioned upon the appropria;tion of 
.funds by the state for reimbursement of the cost El rE!sul ~ing 
from such mandate. Un.der this alternative, the niandat;~· · . 
would not be unconsti.tutional, but simplT inoper~tiv·e.,.· and 
performance of the m·andate would be excused until reimbursement was provided. 

VLO:jp 

Very truly yours, 

.Bion M. Gregory. 
Legislative Counsel 

.//£::.1,~ 
Verne ~L-; bl.:!.ver 
Deputy Legislative Counsel 

Two. copies to Honorable David A. Roberti, 
pursuant to Joint Rule 34. 
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Sen11.te Bill No. 402 

CHAPTER906 

An act ro add. Section 1281.I to, and to ndd Title 9.5 (commencing 
with Section 1299) to Part 3 of, the Code of Civil Procedure, relating 
to public employmen·t relations. · 

[Approved by Governor Scptombcr 29, 2000. Flied 
with s.ecrotnry of State September 29, 2000.] 

LEGISLATIVE COUNSEL'S DIGEST 

SB 402, Burton. Employer-employee relations: law enforcement 
officers and firefighters. 

Existing law provides that employees of the fire departments and 
fue services of the counties, cities, cities and counties, districts, and 
other politic11.l subdivisions of the state have the right to 
self-organization, to farm, join, or assist inbor organizations, and to 
present grievances and recommendations regarding wages, salories0 

hours, and working conditions to the governing body, but do not have 
the right to strike or to recognize a picke·t line of n labor organization 
while in the couTBe of the perfonnance of their official duties . 

.This bill would provide that if an impasse haa been declnred after 
the representatives of an employer and firej'jghters or law 
enforcement officers have exhausted their mutual efforts to reach 
agreement over economic issues as defined within the scope of 
arbitration, and the parties are unable to agree to the nppointment 
of a mediator, or if a mediator is onable to effect settlement of a 
dispute between the parties, the employee organization may request, 
by written notification to the employer, that their differences be 
submitted to an arbitration p'nnel. Each party would designate one 
member of the panel, and thoae members would designate the 
chairperson of the panel pursuant to specified procedures, 

The arbitration panel would meet with the parties within l 0 days 
after its establishment or any additional periods to which the parties 
ngree, make inquiries nnd invesdgations, hold hearings, and take any 
other action, including further mediation, that the panel deems 
appropriate. Five days prior to the commencement of the arbitration 
panel's h~arings, each of the parties would be rnquired to submit a 
last best offer of settlement on the disputed issues as e package. The 
panel would decide the disputed issues separately, err, if mutuaUy 
agreed, by selecting the last best offer package that most nearly 
comolies with soeciiied factors. There would then be a waiting period 
of 5 days prior. to public disclosure, or a longer period if agreed to, 
during which the parties could mutually amend the decision. At the 
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end of that period, the nrbitraiion panel'a decision, ns amended by the 
pa1ties 1 would be diaclosed, and would be binding upon the parties,. 

This blll would provide that unless othen.vi.Be .. agreed t.o ~y the 
parties, the costs of the arbi~ation proceeding and. the eicpenses of 
the · arbitration panel, except those of the employer representative, 
shall be bome by the employee organizaiicin, 

The bill would define employer to include any entity, ·except the 
State of California, acting as an agent of a local agency. 

The people of thu State ·of California do enacr as follows; 

SECTION l. Section 1281.1 is added to the. Code of Civil 
Procedure, to read: 

1281.1. For the putposes of this article,. any. request to arbitrate 
made pursuant to srrbdivision (n) of ·section .... J.299.4 ahall · be 
considered as made pursriant to a Written .. iigreemfli:it · to submit a . 
controversy to arbitration. 

SEC. 2. Title 9.5 (commencing with Section 129.9) ls. added to Part 
. 3 of the Code of Civil Procedure, to read: 

Tl1LE 9.5. ARBITRATION OF FIREFIGHTER AND LAW 
ENFORCEMENT OFFJCER LABOR DISPUTES 

1299. The Legislature hereby finds nnd declares that strikes taken 
by firefighters and law enforcement . offioers against public 
employers · are a matter of · statewide oonoern, · are ·a predictable 
consequence · of labor ·strife and poor morale that is often · the 
outgrov.111 .·of substandard wages nnd benefits, and lire · nqt in the · 
public interest. The Legislature further finds and declares that .the 
dispute resolution procedures contained in. this title 'provide. the 
appropriate' method for resolving public sector labor . disputes· that 
could otherv.~se lead to strikes by fuefighters. or ·· 1aw · enforc61llent 
officers. 

It is the intent of the Legislntrrre to protect the health and welfare 
of the public by providing impasse remedies necesaa1'¥· to e:Eford 
public employers the opportunity to safely alleviate the effects ·of. 
labor strifo that would otherwise lead to ·strikes by firefightern and lnw" 
enforcement o:ffioers. It is further tl1e intent ·of the Legislatll!'e . that, 
in order to effectuate its predominnnt purpose, this title be constmed 
to apply broudly to all public employer~, . inoiuding, but not limited 
to, charter cities, counties, and cities and counties in this state. 

It is not tl1e intent. of the Legislature to alter. the· soqpe of issues 
subject to collective bargaining between public . employers and 
employee organizations representing firefighfora " or law 
enforcement officers. 

The provisions of this title tire intended by the Legislatur!l · to 
govern the resolution · of impasses · reached in collective· bargaining 
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between public employers and employee orgariizatioiis ~preaentln1f :._ :." ·.- · 
firefighters and law enforcement officers over economic· .'issuoii\':ihafi.: .. ,:· ... ,''. ., ·:.:cc: 
remain in dispute . over their respective interests. However, .'):lie_. ,, ,..,,.:, . 
provisions of this title are not intended by the Legislature .t6 be- used 
as n procedure io deterinine the rights of any. firefighter or law 
enforcement officer· in any grievance 'initiated ns a result of a 
disciplinary action taken by any public employer.-. The Legislaturci' 
further intends_ that this title shall not apply to any law· enforcement· 
policy that pertains -to how law enforcement officers interact with 
members of the public or pertains to police-community relations, 
such as policies on the use of police powers,· enforcement priorities 
and prnoticea, or supervision, oyersight, and acoountnb!lify covering 
officer behavior toward members of the public, _to· any 
community-oriented policing policy or to . any process employed .by 
an employer to investigate firefighter or law· etifoi-cemenf'·' officer 
behavior that could lead to discipline against any firefighter or -·law 
enforcement ofiic~r, nor to contravene nny provision of a charter 
that governs an employer that is a city, county; . ·w· city li.iid county, 
which provision prescribes u procedure for the imposition of any 
disciplinary action taken against a firefighter or law enforcement_ , 
officer. - · · · ' " 

1299.2. This title shall apply to all employers ofd~reflgbterii .and 
law enforcement officers. -

1299 .3, As used in this title: < .. 

'(a) "Employee" means any firefighter or law· enforcement officer' ,_.· 
represented by ITT\ employee organization defined.iJl'sub'division (b). · 

(b) "Employee organization" meam any organization .- recogriized " 
by the employer for the purpose of representing firefightera o·r.·, _law. 
enforcement officers in matters rnlating to wages; ·'houri, arid oilier 
terms and conditions of employment withln the scope of. arbltrafion.-

(c) "Employer" means any local agency employing' employees, us · 
defined iii. subdivision (a), or any entity, ·except the State - of" 
California, noting as an ngent of any local agency, either directly or 
indirectly. -' , 

(d) "Firefighter" means ariy person who' ia · .employed to petfoi:fu 
firefighting, fire prevention, fire training, 'hazardous. materials 
response, emergency medical services, fire· or uraon· ·investigaiioii; or 
any related duties, witb.out respect to the ratik; job title; ·or job 
assignment of thnt peraon, " · 

(e) "Law enforcement officer" means ·any .person who.· ·ia a· peace 
officer as defined in Section 830.l of, subdivisions (b) and (d).- ,of 
Section 830.31 of, subdivisions (a), (b), and. (o} of ·Section 830.32 ·of,· 
subdivisions (a), (b), and (d) of Section 830.33 of, subdivisions (a) 
and (b) of Section 830.35 of, subdivision (a) of Section 830.5 of, and 
aubdiviBion (n)' of Section 830.55 of, the Penni Code, without respect 
to the rank, job title, or job assignment of that person, 
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(f) "Locnl agency" means any goverrunentnl subdivision, district, 
public. · and quasi-pubiic corporation, joint . p9wers . agency, public 
·agency or public service corporation; town, aitY, county, city and 
county, or municipal corporation, whether -incorporated · or not or 
whether churtered or not. 

(g) "Scope of ·arbitration" means economic .. issues, including 
so.laries, wages. nnd overtime pay, health and pension ·benefits, 
vacation and other leave, reimbursements, incentives,· difforentiais, 
and nil other forms of remuneration. The scope of arbitration shall not· 

. include nay issue that is protected by who.t is· commonly referred to 
as the "management rights" clause contained in. Section 3504 of the 
Government Code. Notwithstanding the · foregoing, uny employer 
subject to this title that is not exempt under Section 1299.9 may 
supersede this subdivision by adoption of an ordinance that 
establishes n broader definition of "scope ofarbiii:ation." 

!299.4. (a) If an impasse has been 'declared after the parties have 
exhnusted their mutual efforts to reach " 'agreement over matters 
wimrn the scope ·of arbitration, and the parties . are unable to agree 
to the appointment of a mediator, or if a" 1)1.ediator agreed to by tl1e. 
parties is unable to effect settlement of a dispute between the parties 
after his · or her appoinnnent, the employee organization may, by 
written notification to the employer, request that their.- differences 
be submitted to an arbitration panel. 

(b) Within· three days after receipt of the written notiiicetion, 
ench party_ shall designate a person to· serve as its member of an 
arbitration ,.panel. Within five days thereafter, · or within· ·additional· 
periods to which they mutually agree, . .the two members of -tho 
arbitration . panel appointed by the parties shnll designate ·aw 
impartial person with experience in 'inbor ·end management dispute 
resolution to act as chairperson of the arbitration panel. _ · 

(c) In the· event that the parties are unable or unwilling to agree 
upon a third person to serve as chairperson, the two· mem\:lers of. the 
arbitration panel shall jointly request from the American Arbitration 
Association a list of seven impartial and experienced. persons who are 
familiar with matters of employer-employee relatiollll. The two panel 
members may as an alternative, jointly request a list:of seven names 
from the California State Mediation and Conciliation ·service, :or a list · 
from either entity containing more or less .than seven names, so long 
as the number requested is an . odd number. If after . five days :of 
receipt of the list, the two panel members cannot agree on which of 
the listed persons shall serve as chnirperiwn, they shall, within two 
dnys, altemateiy strike names from the list, with the first panel 
member to strike names being determined by lot. Ti1e last person 
whose name r.:mains on the list shall be chairperson. 

(d) Employees as defined by this chapter shall not be permitted 
to· engage in strikes that e~danger public safety. 
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(e)' No employer shnll interfore with, intimidate, restrain, coerce, 
or discriminate · against an employee organization or employee 

. because cif'lir{eier(liee ofrights under this title... . '; 
(f) No employer shall refuse to meet and confer or condition 

agreement ·upon ·a memorandum of understanding baned upon an 
employee orge11izntion 's exercise of rights under .this title. 

1299.5. (a) The arbitration panel shall, within 10 days nfter its 
establishment or any . additional periods to which· the parties agree, 
meet with the parties or their representatives;c· either . jointly· or 
separately, make inquiries and investigations; ·hold hearings, and take 
nny other action including further mediation, that the arbitration 
panel deems appropriate. . . . 

(b) For the purpose of its hearings, investigations, or inquiries, the· 
arbitration panel may subpoena witnesses, administer oaths, take the 
testimony of nny .Person, and issue subpoenas duces tecum to require 
the production and examination of any employer's' or· ·employee 
organization's records, books, or papers relating to any subject matter 
before the panel. 

1299.6. (a) The arbitration panel shall direct tliat· ,five days prior· 
to the commencement of its hearings, each of the parties shall 'submit 
the last best offer of settlement as to each of .the issues within-.the 
scape of arbitraHon, as defined in this title; made in ·bargaining as .a 
proposal or counterproposal and not previously agreed to by the 
parties p1ior to any arbitration request made pursuant .fo subdivision 
(n) of Section 1299.4. The arbitration panel, within :'30 days after the· 
conclusion of tne hearing, or any additional perfod to which-·the 
parties agree, shall separately decide on each of ·the disputed issucis 
submitted by selecting, without modification, . the . last oest· offer:tthat 
most nearly. complies with the applicable factors· described ·in 
subdivision (c). This subdivision shall be applicable except as 
otherwise provided in subdivision (b). 

(b) Notwithstanding the terms of subdivision ·(a);. "the parties· by 
mutual agreement may elect to submit as a package the" last best offer' 
of e"ttlement made in bargaining as a · proposirJ. op·countetjlroposal on 
those issues within the scope of arbitration; as defmed in this title, not 
previously agreed to by the parties prior to any arbitration request 
made pursuant to subdivision (a) of Section 1299.4. ·The · arbitrrition 
panel; within 30 days after the conoiusion of tbe hearing, or any 
additional period to which the parties agree, shall' decide on the 
disouted iBBUC3B submitted by selecting, without· ·modification, the last ·" 
best offer package that most nearly complies with the .applicable 
faciors described in subdivision (c). 

(c) The arbitration panel, uniess otherwise agreed to by the 
parties, sball limit its findings to issues within the scope of arbitration. 
and shall base il:B .findingll, opinions, and decisions .upon thane factors· 
tradiiionaliy taken Into consideration in the determination 'of those 
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matters within the scope of arbitration, including but not limited to· 
the following factors, as applicable: 

(I) The stipulations of the parties. 
(2) The interest and welfare of the public. 
(3) The financial condition of the employer and its ability to meet 

the costB of the award; · 
(4) Tile availabiiity and sow·ces of funds to .defr~y the_.cost of any 

changes in matters witrun the scope of arbitration. . 
(5) Comparison of matters within the aoope of arbitration· of other 

employees perfonning simiiar services in corresponding fire or law 
enforcement employment. 

(6) The average consumer prices for ·goods and aervfoes, 
commonly known as the Consumer Price Index. 
· (7) The pecnlim{ty · of requirements of employment, including, 
but not limited to, mental, physical, and educational qualifications; 
job training and slcllls; and hazards of employment. 

(8) Changes in any of the foregoing that are traditionally taken 
into consideration in the determination of matters within the scope 
of nrbitrntion. 

1299.7. (a}"The arbitration panel shall mail or otherwise deliver 
a copy of the decision to the parties. However, the decision of the 
arbitration panel shall" not be publicly disclosed, and shall not be 
binding, for n ·period of five days after service to the parties. During 
that five-di.ty period, the parties . may meet privately, attempt to 
resolve their differences and, by mutual agreement, amend or 
modify the decision of the arbitration panel. 

(b) At the conclusion of the five-day period, which may be 
extended l:iy the parties, the arbitration panel's decision, as may be 
amended or modified by the parties pursuant to subdivision (a), shall 
be publicly disclosed and shall be binding on all. parties, and, if 
specified by the arbitration pan~!, be inCOIJlOl'llted into and made a 
part of any ·existing memorandum of understanding as defined in 
Section 3505. l of the Government Code. 

1299;8. Unless otherwise provided in this title, Title 9 
(commencing with Section 1280) shall be applicable to any 
arbitration proceeding undertaken pursuant to this title. 

1299.9. (a) The provisions of this title shall not apply to any 
employer that is a city, county, or city and county, governed by a 
charter that was amended prior to Jnnuary !, 2001, to iI1co1Jlorn.te a 
procedure requiring the submission of all unresolved disputes 
relating to wages, hours, and other terms nnd conditions of 
employment within the scope of arbitration to an impurtinl and 
experienced neutral person or panel for final ·and binding 
detemrination, provided however that the charter amendment is not 
subsequently repealed or amended in n form that ·would no longer 
require the submission of all unresolved disputes relating to wages, 
hours, and other terms and conditions of employment within the 
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scope of arbitration to nn impnrtinl nnd experienced neutrnl person 
or pan~I. for final and binding determination . 

. (b) Unless otherwise agreed to by the parties, the costs of the 
qrbitration proceeding and the expenses . of the . arbitration panel, 
except those of the employer representative, shall be borne by· the 
employee organization. · 

SBC. 3. The Legislature finds and declares that· tlio duiles of local 
. agency employer representatives under this act are substantia.U{ · 
similar to the duties required linder present coHective bargairiiifg 
procedµres an.d therefore the costs incurred by the lcical agency 
employer . representatives in perfonning those duties are not 
reimbursable as·state-mandated costs. . . . 

0 
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January 10, 2002 

Ms. Paula Higast1( Executive Director 
Com·missi'On on $.fle!Mandates" 
gaof\lii'ifrn§ff1i'et.1'8~~ife 366 , .. .,, ·· · 
Sacramento, CA 95814 

o~ar.t0?_,)-l, ig~'ihf: · 
• • • . 1,1 . 

I E)QITBIT B 

As ~sques~y.~ .. lb)iR~tJe.ti~r ,~'. ~9f~M~~f ·~1'.g1901,"'t~ifbep~~.m~fi(3(Pin'arpe (~inanc:~):h<:ls(. rev1E!~~q th~ test,c;:l!:l1m.~ubinl#e~ ... ~Y.the.Clty of Palo9'\{erdes §st§l~es (Cls.l.mE!.n~) ~~k.!(19Jhe .. 
corriJl}!§:slo.~. ~:n s,t,¥t8'.'.10.~h~~t.iis (Cqi!{fo\s~l~h') _to. ¢~t~fmln.~ w~~the_i" ~pe~cl~~~ ca~fa}ncu'!fe1ci.'. 
unds1t9J::i~.R~err'.WI§, .9.t~W.f!J~ i;if ~Qo.o:;.t$1?~~qg.,.13!Jrt.ori), are relnip~r.sabl~. 13ta:t$l-mandated .costs 
(Cla.m"N.µrno,~r cs~~~ 1:T .. ~01.;:;.',~\r~\.ri~7:Aro1trat18D'.'):.,,: · . · 

Commericiri~\(iith ·P~b~"~rciflhci'.·te~t ciEiirn, the'C\aimaht has identified various administrative 
and c8 ···P.g'As§tioh·2o~t~;'Which.lFa~~"e'i!fraPe refm16'Urs'atile state"manaates: aas~d qn 'v~rious · 
c:amf@d~'ef.~I ~.Wa,':'..~.~·~~ 1 ~'.t6x1~i.qr\'~1 !1HH]§1·c~'?'1~~:: .. w·~:'h1fil;~ .. cBiiclud~d tb:~1 t8.es~',a~ .. ri:iJ~IMr~t1v8 
and com p'e1

Asetidn 'cost! are 'rl6t'a"rel~bUrsali~· Statehnandete as a~fined by Artlb'le XI II BI '' 
Section 6 of the California Constitution. · · 

--i .•. • ; • • .... .. • • ••• ;·' :; -· • .; : ~ ,!. .. ... 

F~f.~~~mple, irl'CoUriw'of Los Anaeles\i'. State;ofCaliforr:ii'a,,43 Cai. 3d 46 (hereafter'Oountv of 
Los' Anaeles), the Callforn'IB Sup'rerTI'e11Cib'urCesfai:l1isHs'tHt\a(' i!l order for costS'to be 'qoflS\i:Ji:ksa 
reimbursable, local entities must incur these costs thrmJ'gl+'(-a·) the1J5rovlslo'n to.the pubiic; of a 
new or higher level of sejyice via a new or an existing ·p,rogram, or (b) the performance of 
unique ·f8ei Jfrefnsht~ '-ir\aF~o -~'8t' app,Y'gen·erall~'to all 'r'esia~fi'tS"or entiti'es··1~· the state:1 Finance 
ass'erts11tbat tiie 'prb'&islaHs at tHe' on~RJ~r .tj.o 'i-1\if~r~ats. ~ .. ne'v:/ pfogfai\i or a .. hig.~er tev~l .i?f. ·. · ·· 

. service In an existing program and·tnElf'th'e'ccists alleged by the Cli:'i'imaHt Elb not s'tem·fmmthe 
performance of a ·requirement unique to local government. Therefore, Finance believes that 
these costs are not a reimbursable State mandate: · · . · . 

The Claimant has Identified compensation costs ln excess of the empjqyer's last, be.st, sWP final 
offer as reimbursable State-mandated .costs. ·In Citv of Anaheim v:.Sfate of California, .18E! Del,. 
App. 3d 1478, the Court stated: "Moreover, the goals of Article XIII 8 of the C!=i]ifornia' · '' · :' · 
Constitution 'were to protect res I.dents from excessive taxation and gcive'?i1mei1t 'Sj)'en6lng; .. [arid] 
preclud[e] a shift of financial responslblllty from carrying out governmental functions f_rom the 
state to local agencles ... Bearlng the. costs of the salaries, unemploym:;int insurance·,' ancf '. . 
wor.l<ers' .compensation coverage costs - which all employers must bear neither threatens 
excessive taxation or governmental· spending, nor shifts from the state to a local·agency the 
expense of providing governmental services. ' (Countv of-Los Anaeles~ supra, at p. 61.) 
Similarly, City is faced with a higher cost of compensation to its employees. This is not the 
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Ma. Paula Higashi 
· January 10, 2002 . 

Page 2 . .·.·. ;.~, ·~ }i·~ : ;· 
"1 I•~ . 

. S~Qile. ~R,. i;i highaJ. .post of providing services to the public.". Since ~o~pl?.n~a_tip.n ~f ~mF,lpY.§.:~sdi•r()W• 
: .9!i!n~ral :1s a·costthat·Elll·-employers must pay; Finance believes this cast.ls not:a·re1moursabie· 

State mandate .• ~'!.rt0er 1 _lf,,tp.~9.~.qc;>f1Pensation costs were found to be a reimbursable mandate,· 
such a conclusi.6ri c0u.ld"l;l118@h:olne:an employer's Incentive to collectively bargain ln good faith. 

ln Cftv of Richmond)/, CQmmission on State Mandates, 64 Cal. App. 4lh 1190, Richmond 
argued that legislation requirihg· city payment of benefits under both Cal PER$ ah<;l wqr~ers' 
compensation t,q,s.uixlVP.J;6.1J,t:~.'{li!,1P.,li.C..$.:officer killed In the line of duty imposed a rsqulrerneiit 
unique to loc~J g6Veir11ileiit .The.-Qoµrt; concluded that the required action was not unique to 
local government. Simllarly here, compensation of employees In general Is not unique to local 
government. Whfle the Claimant may argue that compensation offirefighters and law 
~nfo~cemenfofficers is unique to local government, the focu~p1ust b~,q~Jhe h~µ~JY,uniq!J~ . 

. runct1on of compensating smploy9es in QE1neral. Therefore incre~~~d;~8!DR,~.!;1,9~.ti,pn ·~P.{3.f!.f\E!d. 
- by the clelmant Is not a reimbursable State mandete as defined by'Ar.ti.c:Je,X.l,1.1)~ •. 13.f\le<tion .~ .. l?f __ 

the California Constitution. · · · .. · ., 

Addition ally, Section 2 of this ·chapter added Code of Civil Procedure Section tf~~i~ .. parfii.~f!3.P.h 
(b) providing that. "the costs of the arbitration proceeding and the expenses of the arbltratlon · 
panel,; .~.))9~pt tq9sE1 gqt:J,f'. ,E!lllP\9iY,~r. r1?.P.r?~~rtat1v~.· ~~halLR\:!ibcff~·~· b.Y tf.l,t?.,TnrP.\9¥~~-;~;,,,, ..... . 
orga~.l~~tJR.I).,~: UJ?.9ff JQ.i~:'<:;,b,~p,;~r,.)h¥i-~~91s ~tL1re fiqp9 t~1~t. ", tJl!~~~f)~ e 1 .9,;?,~ ;~~-~~~ :-;, "" ·,,, 

e~~~Af~b6tt~~~~:.£~~,¥~~(1n·9.13[g~J~~~~lria·0~!~~fJ~rA~~~i[lf: 1~u~;ift1~9(f~~~~6~~:·~JJl~b' 
~~!~.Y6~~~~~~~~~~~~~; i~~:~;:1~~ .. ~~~·~~~1~~t~~~~£~JJ~i~l6~~!~~g~~1~~,tg~~~~~tts 
that_..~M~.,,~mplo~f;e:!~. V.V91J./.d :h?.Y~ .tg :incyr t.h~tr~8!J.lqn.ot. iw,y~ .. g§;;:ip,ipquri:Fl91~g, ,go9,chf~!tr,,. ,, ... , . 
bar;£!~1.Q}D9p,r~U/.~k?re. -~,O.t;l:!\'.l.,1\:'.e.r~q .RY t,~,,,,\!l.W,,P.i.Q¥&F!.;q[9.~.q!~,~}J9W~ 1 -.Th,er~Wil~:'l • ;.~~tB;f~,§.1!}t:,9ff' ·:. , .. 
th!;lsi,~.-J?H?¥1~·.'9J;l~, )j;i.manpe ccms!.y~es tr.~. -a9y a¢m,lgl~~r~!!YF-·:9~i;;l~{~~W,tVJ~~~r9rl!ib ~ e,_.~,ri:i1.1f!<¥ _1pr 
process :esta~llsh.ecj 1undi:ir.thlis .. i::;ha,pter .are, not reil!llR.Ur.lEIRI!?. ,~ ,$tat~:xn~p.o:,§tew1i99s~~-,, . 

'· . . .. 
, 'I ·~·)t~..J;'~, ', " ·~ . J 11 }.~' ·, ::~ 1 . • • •• '" ,. 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that,:}hf!;,P.9rl:i!t,9, i\l,Ql.udetj orn tt;.i,~~mE!fli.Q.Q. )i~ltW.hlq~ ·~fi,9Plll.P~D!~.9,.~~;.~.\,!r tJ'?Y~ITlBW)i.,;2001, .tet.t§lr. 
h ........ 'b"-"' · . Id d ·.· Ith . I f. th .. 1 .. ·-1-·tf .... ··.·"··'It ..... ,· U ·:1t·.•;!,.st ·t;:;s· Ma11 ·8r.· 1ri the case of other ay.e;i. .. ,!;1€f_f1 prqv .. e .w . : cop .l?.9, 0 1,. , . $•. El,~,\'!\,NJa .. e er.'·· .f:l s:!H, .a.,,,,. . . ,, . . ., . ,.. . . .'.:' . 
State age,ripie.s, l11teragE!npy tyla,11 S~r,vic~w . · -· . . : • . . : · . . . · ·• 

• .. ;.,'; ; .. ,.: ... _,,:"'l'•'•,l •'~•."'~-"I,'-,~,.;,·. ', .• :; •. · ~ \[::;,[.~~· ,· ' 'I·. • 

If yoy .. b.ave .apy q~§l~ffqn~:r:\i!~.a~~lng 't8!s .1.~tter, Pi.~ass .. c,9nt~.ct:~l~h~r .J91"f n !t--J(t;>,sr, .~r!r:ic\P..f!I ,. .. . . 
Prograrri.,£?uqgl?,t!A.f.!alyst at_(9J6.) 4~5,3?7 4 or,Thgrnai;;. l.J~\~i:;,nberger, ,Sgt~"!~andates Cl~m1s 
Coor,dlQ9tor for the D.e,partmeht of. Finance, at.(9.16). 445-~~ .. 1.3.. ... . .. 

.... ,., 
Sincerel~;;·, 

ca~.k~ 
Pro.Qrar:n E1JJQQ,'ilt Manag~r. 

... 

Attact-imen.ts 

··.• ' ' ' ... .. 

I C:2. 
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DECLARATION OF JOHN HISER. 
DEPARTMENT OF FINANCE 
CLAIM Number CSM-01-TC-07 

,· .. ~' .. 

,-· ,, .. ·.·.: . . · . '"" 
'.··,' 

1. I am currently ernploy~d by the State of California, Dep~rtment of Finance (Finance); am 
· familiar with the duties of Finance, and am authorized to make this declaration on behalf 

of Finance. 
.·.1:·.· 

2. We concur that the Chapter 906;' statutes of 2000, .(SB 402, Burton) sections relsvanttb 
!hl9 claim are accurately quoted ·in the test· claim sdbniltted by claimants and, ·therefore,. 
we do not restate theni'lri.thls declaration: · · · ·. · ·· - ~ 

: . ' '. ' ' ~/ ... 

· I certify under penalty of perjury that the facts set forth in the foregoing are tn.ie and correct of 
my own lmowledge except as to the matters therein stated as information or.belief and, as to 
those matters, I beii.eve them to be true. · · · 

· .. 

,•. 

\-lO- CJL 
at Sacramento, CA "-J John Hlber = 
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PROOF OF SERVICE 

Test Claim Name: ."Binding Arbitration" 
Test Claim Number: Number CSM-01-TC-07 

!, the undersigned, declare as follows: 
I am employed In the County of Sacramento, State of California, I am 18 years of age or older 

. and not a-pafty.:1t(fl.tbe within er.itltled"cause; my business ·,address·Js .915 L Street, 6th Floor, · 
SaG:ramento, CA·,- 95814. ·· · ·· · ·: ·· · . , · 

On January 10, 2002, I served the attached recommendation of the Department of Finance in 
said cat;Jse, by fac~lmlle to the Commlsskm.on .State Mandates and by.placing a true copy 
thert:!iiif: .( 1•) to Gialmant~ and nor:i-;.Sta_te agencies. e.r:iclosed in a sealed.,erwelopewlth postage 

. thereon fully prepaid in the United States Mall at Sacramento", Califor.rtia; .and .(2) 1o State 
agencies in the normal pickup location at 915 L Street, 6th Floor, for lnteragency Mall Service, 
addre.ssed as follows: · . ., .. ·' 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 · 

B-29 
Legislative Analyst's Office 
Attention: Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814. 

Wellhouse and Associates 
Attention: David. Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 

,· ... 
B~8 . 
State Controller.-s Office · 
Division of Accounting & Reporting 
Attention: Wiiiiam Ashby 
3301 C Street, Room 500 
Sacramento, CA 95816 

League of California Cities 
Attention: Ernie Sliva 
1400 K Street 
Sacramento, CA 95815 

Palos Verdes Estates 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on January 10, 2002, at Sacramento, 
California. 

.. 
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EXHIBITC 

RESPONSE TO DEPARTMENT OF FINANCE 

Bihdi'ng.Arbitration 
Chaptei; 906, StdtiEtes ofiOOO 

CSM-Ol-TC-07 
City of Palos Verdes Estates, Claimant' 

MAY 2 2 2002 . · 

s~~MIVllSSION Or\J 
·. TErltlANDATES 

This submittal is in response to the letter ofthe Department cifFinance to Paula Higashi, 
dated January 10', 2002, ' · · · . 

The California Supreme Comi decision in County of Los Angeles v. State of California 
(1987) 43 Cal.3d 46 required, prior to tiiere ·being a fi11ding of a reimbiirsable state 
mandate, thaf a t_esf claim meet two criteria: 'that the mandate is unique to local 
government, and thattlle mandate carries out a state policy. . · 

Th'e Depai'lmi:mt'ofFinan'ce has asse1ied that Binding Intel'est Arbitration doesnot create 
a new program or a higher level of service in au existing program. The Department also 
asserts that the criteria that the mandate be unique to local government is not present 

- because "the costs' alleged by the Claimant do riot -stein from the performance of a 
· requii:ement unique fo focal"governnient". 

The City of Palos Verdes Estates respectfully disagrees. 

THEMA'.NDATEIS i:JNIOUE TO LOCAL GOVERNMENT .. - :···~.1 . ' ... , . . . \'!' • 

The .courts of thls state have explicitly recognized that police' and fire protection services 
are unique to' lei cal government - indeed, are two of the mos'f essential and basic functions 
oflocal gov~mmetit. Ca1'mel Valley Fire P1;otection District v. State ofCdllfdmia (1987) 
190'Cal.App.3d .521, 537; Count)! of Sacrailiento V. Supel·io1· Court (1972)' 8 Cal.3d 479, 
481; and Veri·eos v. City and County of San Francisco(1976) 63 Cal.App.3d 86, 107. 
T.he Department of F~ance has failed to state any facts supporting its conclusion that the 
adminish"ation of police arid. fire services ate not unique to l?cal &_i:ivernm'.ent,. - · 

·r 

THE MANDATE CR'EA'r:E·s A NEW PROGRAM OR A .:Ei:iGHER' LEVEL OF 
SERVICE :INAN:EXi:s''ffNGPROGRAM .. , . -, .. . 

The Department of Fin~ce, agairi without- arty staten1Bnt of facts, c6uc1htles that tb.e· 
provisions: of fue test clalln legJslation do liot C!;eate a new program or higbbr level cif 
service:· The Department bf Fi.ilance however; did not dispute that prior to tii~'enactriieiit 
of the test claim legislation, the resolution of bargaining issues for pl:llic~ and fire 
departments was within the exclusive province of local government pursuant to the· 

· M,syers-lv.i:liia~-Brown Act · (hereiliafter ":tVnvrnA")', · Galifornia dovemm.ent Code, · 
• ,, ,_ I ,, • ' ' 

Sections 3500 et seq. · 
' -

Under the MN1BA local agencies are requb.-ed, upon requ'est, to bargaiirwitb emp.loyee 
organizations' 1'ecognized. pli±s-Lr'ant to loc~l rule~. If the represerifatives '6f a local agency 
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all-d,.~~-fecognized·employee organization are unable to reach an agi·eement, then,' in 
acioofdmice with local rule, the i.inpasse is submitted to the governing body for 
detmninatiob.. There is no t~jrd. pai:,j:y. )~YP.!yement of any sort, nor any 

. adntiniStrative proceeding, mandated under tb.e MMBA. 
1(· .. 

Un,derthe test claim legislation, codified in nine sections of the California Code of Civil 
Procei:hire (CCP Secs. 1299 through 1299.9), local governments are mandated, upon 
reql]-est of recognized employee orgarri,zations representing law enforcem_eut and fire 
protection employees, to submit all economic issues that are at impasse fcir detenuination 
by a labor arbitrator. 

Bincifu.g In;terest .Arbitrati.oJ?- ·i~ a complex, fuµe c;~suming and co,stly p_roces!J. that. is 
tota.llY. .new and alie:i;i,. to _.all g_itp.eral law ru1d most cha,rter local, goven;nne;nts bec:aus~ · 
nothing like it has been paii of the-:qwet and confer procesp 11114er t~~e MMBA. ,. : . , · 

The J?ep_~wut of Finance refereaces a provision in the test claim legislatiqµ codified as 
apfiliofCC:PSec,1299.9,wbichprovicfes: . . . . .· 

. Unless othervvi~~ agreed to by .the pq.1·ties, the costs of ,t!ie. 
arbitration proceeding and the e:xpen.ses of the ai:~iti:aticm 
panel, except those of the employer represent'aiive, shall be 
·borne by the employee orga11;ization. 

Without exception, the e!"B.PR,~l19El ; o(;the s?-¥'.SEl~; ,!j-~~upi;:i,sJjt,~p J?fGlf~d,e;}q~ \B.inMig 
Interest Arbitration under their charters 'is that the costS incurred' bY the· agencies that are 
directly related, .to. th~ arbitra1iqn proceeding ::- not inclucljn,g the. cos\ qf ~h~ arbitrator -and 
other mutuaJ.!Y. i.ljQurred ~os1:~ - .. have T\1ll. into sub~~iµitial s,iif. :fig~re ~punts. Evel)' 
clairne~ _elei:i:wm of agen,9:>'. co~ts itemi~e~ o~,page 6. of .th.\( Te,~t Claill1 i~ a. cost ir+cl.l.rf.ed 
as a mr;.ec:t ritsult of the Interest" Arbitration program mand&ted by the .. test clalll1 
legislii.tipn. · 

The only one of :\he .. ¢1!'!,~~6 c.ost 1te:i;o.s spe~i.fiqally <tdd.ressed .qy the Depa:rtjµent of 
Finance is the last' one appeatlng m(p'age 6: the costs o(in1plemeuting the arbitrator's 

aw~rd: .!tboy_~, tl}.~~~· !1~ttw_o,u~.~'.haye. be,~q, i.IJ,c~UT!'1,d !lffi,d_er t~t:;.8:&~31.~Y: s }~~!,_J::e,st, ~d. ~,¥ 
c5ffor·: Tharthls' is· fr cost tliat·can. ·be expected to tes1.ilt:frtfrii'\binclili:g u'iforesbu-b1ttati011.u·s 
reflec:ted by an opinion of the L~gislative CbM~ef (§.itffit·aufa'~Jtit·~/;t:' tt~~'y' ar·wbibi'{~ 
attac]:\:;;d ~~rnto .fl~ Exhibit 1). addrese;ing. ear\ier prpposed le!P~.~a.tiqn similiµ- to the te.st · 
claipf i~gf~f~tjHD.~. Th1~topinion finds that the. ~ql1llt qt tB,~ $~lazy incr~a:ties ww.ch .w~i;,e 
~pq~~.d on ;the .. locaJ, agencylJY. arbitration which su~h. lb.cal ag~ncy did not consent tq 

• , .,1· .- "·. I '.~' .. 1 ~ ': . - •I '• •.· • o ' • , • , • ' 

would be'a r:i:limhursable state mandate. 
r' .• \ ... .. • , , ,.. -.. • ' • ,. . .··~ 

Fin.B;Ilce ass\:\~\§ tl+ttl. if hie f!.~ditlonal 6omp~nsatiqp° ~~~ts .are found to. be a,,ri;ii.J.nb11rsl3-bl,~ 
maridate, there is· no impetus fo:r- local government to bargain in gqi;id ral.\h,. .T9 th~ 
contrary, employers must always bargain in good faith, lest they be found liable for 
engagi.~g in_.~ unf~il;, ~ab or practi9i::~ .;\dditionall;r, tl_ie. _fa~t. tl:+,f1t, the~ ulfop,ate 5.~sts m~y ~e 
reimbi.1rsable do.es UOf0 obv.iate the fact that ofte):l, lt IS. years be~ore a public entity 18 

-;_ :. ' . . . •' . ' . . . . ' 
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actually reimbursed for its costs.of providing service. Given that with many cities public 
safety consumes a major part of the city's budg.et; :illd the time lag between the time that 
costs are. incmnd and reimbursement is ·had, cities· cai:mot fail to negotiate in good faith 
in an eff01i to restrain public safety compen~ation; .•. 

. . 

W1mn the Legislature mandated a collective bargaining system for California's public 
schools, costs incid\:nt to tli.at legislation were found to be reimbursable .. Specifically, the 
costs of the impasse mechanisms- of mediation .. and fact-finding, i.e. advisory interest 

·arbitration, were held reimbursable. (See pages 5 and 6 of the Parameters and Guidelines 
for Collective Bargaining, a .true and correct copy of which is attached hereto as Exhibit·· 
~· ' 

· The Department of Finance has cited the City of Anaheim v. State of California (1987) 
19 8 Cal.App .3 d 14 7 8-- case for. the· proposition that the· costs of salaries, unemployment 
insurance and workers' compensation coverage costs,. which allem.ployers bear, neither 
threatens excessive taxation or governmental spending, nor shifts from the state to a local 
agency the expense ofprovidil1g govenmiei1tal service. However, Anaheim bears little, if 
any, relation:ahip to the test-clai.J.n,Jegislation. In Anaheim, the city contraeted with PERS 

, for the provision cif retirement benefits to· its employees. Pi.irsuant to· state statute,· BERS 
:_ transforred funds out of PERS' Feserye .for deficiencies, which caused ,a redl;lction. in the 

--· interest credited to Anaheim's ·account, .and thus the contribution rates incl.'eased for the 
-· City. '.Dhe Court held that there was· no reimbursable mandate, because· PERS was merely 

col11piying" with state statute, and the. incidental il}crease in contribution rates clid not 
. ,., require the city to pe1form any actions at all. 

: .. , ,:r· r1 
~- The- 1Departrllerit- of Finance· asserts ·that City of Richmond v. Commission on State 

.. ~:: l11andates (1998) 64 Cal.App.4th 1190 is applicable, and on that basis the test claim must 
.· .,.._;, be denied. Again, City of Richmond is not applicable here. In that matter, the legislature 

had eliminated an exemption applicable to public employers of safety memb~rs for. a 
workers' compensation death benefit Prior to that legislation, being Chapter 468, 
Stah1te'i;' of 1977, ·only the PERS deaf:4 beneiit was applicable. With·the new legislation, 
botb,.the workers' compensation death benefit as well as the PERS death benefit was now 
applicable. In finding that there was nd reimbursabl~ mandate, the court focused. on the 
factdhat Article.KOJB, Section 6 was promulgated to pFevent the state from f9rcing 
programs on local government. W1lat. program preempts local' control more than 

· eliminating contro_l over the compensation· of public safety employees? 

Finance relies, in part, on the Legislative finding that the "duties of the local agency 
employer representatives under this act are substantially sllnilar to the duties required 
under present collective bargaining procedures and therefore the costs incurred by the 
local agency employer representatives in performing those duties are not reimbursable as· 
a state mandated program." 

. ' . 
Legislative findings and declarations concerning whether legislation. does, or. does not, 
constitute a rein1bursable state mandate has' no effect on the determination as tq whether a 
program is, in fact, reimb1rrsable. Jn Carmel Valley Fire Protection Distl"ict v. State of 
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California (1987) 190 CaLApp:3d 521, the court examined legislative disclaimers ·ai1tl 

budge~ control language and· found they are rio defense· to reimbursement: 

"As a general defense against the .order to· reimburse, State 
insists that the Legislature has itself concluded that the 
·Claimed costs are not reimbursable. This determination 

. took the combined fon:h of disclaimers, :findings and budget 
control · language. · State · interprets this self-serving 
legislation, as well as the legislative -and gubernatorial 
deietions, as forever sweeping away State's obligation to 
reimburse the state-mandated costs at issue. Consequently, 
any order that ignores these restrictions on payment would 

"amount to a court-ordered appropriation:. As we shall 
conclude, these efforts are merely transparent attempts to 
do indirectly that which cam10t lawfully. be done directly." 
Id . . at 541. 

• ·,1 

ID.st as any legislative finding that a program do"es not constitute· a ·reimbursable state · 
mandate, -so too any legislative statements that the program is reimbursable is 'not ' 
binding. As the legislature has created:the Commission on State Mandates as the sole 
and ·exclusive· body to so determine, any legislative :findings are· i.ri-erevant ·to the 
determination of the issue as ·to. whether a state· mandated' program' do'es,. in facf, exist. 
Countfi of :iosAngeles v. Commission 01i State Mandates (1995} 32 Cal.App.4th .805p8'19. 

Thus, it is the actual activities for administration of this nev,r program that must be 
examined in order to determine the nature and extent to which reimraursement"is 
apprnpriate. 

CONCLUSION 

It is respectfully submitted -that, as a matter of fact, the State~s imposition of Binding 
Interest Arbitration on loc·a1 government constitutes a new program that provides a higher 
Jev'el of service in the administration of public safety employment - one that is unique to 
local· government. Accordingly,- as a matter of law, the test claim meets the requisite 
staridards for the :finding of a reimbursable state ·inandate. 

'• 
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8. CERTIFICATION 

I certify by my signature below that tliat the statements made herein are true ai1d correct 
of m.y own.lmowledge, or as to all other matters, I believe them to be true and correct 
based upon my infonuation and belief. 

Exe ''''this 'lo J,h_ . d,y,of ~at p,),. y,,·doo Est''"· California. 

'o 

·o 
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Local Safety Emolovees (S..B. BBB) 

Dear S~nator Holrndahl: 

#805 
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L. 001.101..A,A KlNNl:.'I' 
VJCTQR Kc:z:t~L:.~1 
RcMLJL.o r. L.aPi::.: 

. J.Ai&.f!.'11. A,, MAFHl:.a.':..A' 
. Pc-re.~ F, M!.l.Hl:::oc: 

Jtl)1N A. Mcocn 
VtA't-1 E 1... Ot.IVe.R 
E:UCil!:Hf L. P"INt:. 
MARillrtAIT~ AC1H · 
J.l~~'t~.SHAW . 

'Wll;t.'.i°'M )iii, STAR!-~ 
GUDA.fi t... STt1HH.l.U!ICJ:l 
Jt'p;. T~OM • 
M 1C'l·f.l.£L. H. UP::i::JN 
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'TtiOMA"' C, WH!!'~AM 
.Jl"4MliWING -
c:.-011&.TCIPHtA Z.ln~l..!:. 

CCP.UT1t!! 

Y6u have referrf?d us to ser{ate Bill No. BB'B, _as 
amended ·May 14·, ·f979; (h-~rea.fter S· •. B. BBB), and' have as.ked 
the following questions .wi t.h regard thereto. 

is 
by 

!f the 
deleted, what 
the state? 

QUESTION NO. 1 

co~t disclaimer in: Section 10 
costs of loq,al agencies would 

... 

of s .·B ~ BBB 
be rein\burs.able 

If t~~ cost discl~irner in Section 10 of S.B. BB~· 
is deleted, the amount of the state·' s reimbursement should 
include the procedural costs of implementing compulsory and 
binding arbitration, and the a.mount of the salary increases 
which were imposed on the local agency by arbitration .. which 
such local agency did not consent to. 

.. 
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.r ,. 

ANALYSIS .Nd. l .. , . 
~ ,. 

S.B._ BBB would, among other things, revise provisions,· 
d~, existing .l,.aw with respect to the employer-employee relations 
of firefighters and peace of.ficers employed by a local agency.,-

. Such bill would provide that in situations where 
~mediator is unable to affect settlement of a controversy 

-..bi:d:ween an employer and a represe'ntati ve of such employees, 
oi_, if the parties are unable to agree to appointment of a . 
mediator under existing law, either party may, pursuant to 
specified procedures,. have- their differences submitted to 
b.l'nding arbi trabion. · 

•. d/ 

An arbitrat'ion panel ap?oint"ed pursuant to S.B. 888 
.:Wo.uld be required to meet with. the parties or their representa
't;:i;V:es within 10 ·days after its establ.:j.;;hment, to m_ake v-arious 
i~guiries, investigations, and hold h~arings. . . ' . 

The arbitration panel woi.:1,_d be .re.quired to make 
f.i:'ndings anc;l recomn1endati0ns based oii ·certain: criteria 
c0nsidered by the pa.nel pursuant ta procedur.es in tl:].e J:iill. 
There would then be a waiting period of '10 days prior to 
public disclosure, or a longer period_ i_f · ag;r;e.ed tc:i-, during 
which_ the _paJ;':ties 'COUl'd mu-ttiall:{. a:rife:nd the :awa;c:cl. - At the · 
end ·a.f such. -period, the ·amended agreement ·o~ the panel' _s 
decision would be di·sclbsedr .and.' would be b"indirig upon -the 
parties. 

In addition, Section 10 of S.B. 888 provides i;.hat· 
no apprbp,:t;'-ia:t-ion i·s"mad-e'- nor any obli,g'atipz:-i created by. the 

. bill t,.rr) r·eirnburse local agencies f:or state-rnandat;=d costs, 
and pr-ovides that the other remedies and procedures for 
providing such reirnbursernen~ shall ___ have, no application 
to the bill. However, you,, have -asked u·s to assume that 
Section 10 is deleted from S.B. 888 far purposes of thi~ 
opin;ion. 

·o 
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subdivision· (a) 'of Se6tiori.223l of the Re~enue and 
Taxation Code provid::!S that the'.state shall reimburse each 
local agency .for all "cests mandated by the s_tatc,;~ 1 as 
defined in Section 2201·· of the Revenue ·and Taxation Code. 

Section 2207 of ·the Revenue and Taxation Code, in 
t"urn I provide·s r in applicable. part I that 'n CQStS mandated by 
the state" means any increa~ed costs which a local agency is 
required to incur as a result of any law enacted ~fter 
January l,· 1973, which ·man.dates a ne"l'r' program or an 
increas.ed level of service' of an' existing program .. 

Thi geri~ral rule i~ -~hat stat~tes should be int~~~ 
preted according to the int:ent ·6'i: the. Legislature as ind"idated 
on the face o:f the e-nacbnent (City ai'id County of San Franci·sco 
v. Mooney,. 106. Cal. 5'86 ,- 588). · 

In other words·~ if th~ Legislature reguired loc~l 
agencies to follo"w specifi.ed' collective bargaining procea·ur·es 
but.allowed such local agencies ultimate discretion to estab
lish salaries, we think Section 2231 .of· the Revenue and 
Taxation·Gode. would require .that the state pay for the 
-procedural costs but not· ror. the amount. of any additional 
~·ages approved by such boards~ . ' 

On the other hand, if such discretion·were taken 
away from such boards--such·a.s by the provisions of S.B. BBS 
requiring that salary increas'~s·. be submitted to binding'; 
arbi tra tion--i t is . our. ooiniorf that the. state is imoosing: a 

·- "reg"uirement" on local a~encies ovei: which they have' .. nb '·' 
control~· In· stich case,· if th~ provisiol);; of S.ection.: 2231 
of the Reveri.ue and Ta):atioh· Code. are followed, we think the 
amount of the state's reimbursement should include the 
amount. of the salary incr:~a;~·'e!~ which_ t,he. io,cal agencies wer_e 
II r eguired II to pay--i. e • I that portion. 0,f the amount i·rrtpOS e'd. 
on ·a local agency by arbitration which such local agency did' 
not consen·t· to. 

Therefore, ir th~ cost dis~laimer in S~ction 10 
of S.B. 888 is deleted, the amdunt of the state's .reimburse
ment. should include the prdcedural·cos~s of implementing 
com!?ulsory and binding arbit:i:;a,tion, and the amount ·of the. 
snlary increases. which were imposed on the lo.cai agency by' 
arbitration which such local agency did not consent to. 
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QUESTION NO., 2. 

· If the.sal~ry cq~is imp~~ed on a local ag~ncy by 
arbitrat'iori under· sd:i. 898 exceed the amount which the' local 
agency consen'ted ta·, and· "the state doe.s not provide reirn
.bursement for such costs, what alternatives doe~ the local 
agency·. have with r~gard to obtaini9g ·such reimbursement?' · 

r. .. 

OPINION AHD ANALYSIS NO. 2 
' . ~-

A new ini ti a ti ve corisiff tut.ion.al amendment, the so"'.' 
called "Gann Initiative," wa·s placed upon the ballot as . 
'Proposition 4 of tl:J.e "November 6 I 1:9 79 r :Special .edection ( se.e 
Q;l1. 193., Stats. 19·7:9~ •. ~ropositio_ri."4:.was' adopted 'by the 
p,~op,le I 'and ada.s ap ArJ:icl~ XIII ~ :J:q, the, C'ali:fornia cc:nsti
tuti.o.n·, WliiCh I With Ce'rtain exceptipnS I PJ:'OhibitS t-he arinual 
appropriations subject to limitation of any governmental 
entity from exceeding the. aJ?.propria;ti.ons lim1t of such 
~nt.i :ty of ·ga'li"errimerit for the prior yeaJ:: adjusted for 
changes in cost of l~ving and population .. 

... 

,. Section 10 of J>..rticle xtII. B oro;ides tha-1:. the 
arti ale is .t.o b :i:::nrne· e.ffec:;ti ve. · e:<iinmencipg. with the first day 
of th.e fisca:l year following· its. a,dopti,.9n. Hence·i 1'-:rticls 
XIII B will become effective July i, 1980. 

I- .• ' l 

. Section 6 of 1>.rtic::le. .x:tI:t B will require, with 
c:;~:J:"ta1in"exceptions'~· that 1.'wheri.~v.er the Legislature o·r any 
state agency mandates a ne"?, _pz;-ograrn, or higher level of. · · 

. se,rvice. on any ~'loca.l ~ov.?~ri:me.nJ:.'.· "ti:/[= st:at.e shall pa:-ovid~, a 
subvention of r.unds to reimburse su·ch lac.al government ror 
the ~qsts, of such pr·ogram 'C)[ i~tr.ea.sed .leveJ, of· service ..• 

...... . . ' ' '· . 
- . ·• I ~ . • . . 

This const:tbutional ma'riaate is. somewhat simil,ar to 
t)1e p~~sent stat.'i:~tory' manda"te p';:.~Vld.eq by. S:;~tion 2231 of ' 
th,e.,R,eyenue .and Taxa.tion Cod~.. s~~~tion 2231 'also requires 
that .the state.. reimburse each 16.c·a:1 agency for all "costs 
mar:idated·by the state" and provides.for such reimbursement 

.by th~ State Controller. If a local agency believes that 
it has riot been fully reimbursed fs:>:i:- costs· .imposed by a 
ch~ptered bill,.'a-procedilre' fdi rn.~)l:Jng. and determining a 
claim for reimbursement is proviq¥Q.. py Art.i-cle 3 .' 5 fc0m~ 
mencing with·.Sec·tiori 2250) I?~. qhap~~F 3 of.' Part, .4 of . 
Division l: of the Reven\}.<: ctfid 'Taxation Code. · 

.. 
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The initial determination regarding such a claim. ;;: ., . 
is mad~ by the State Boar~ of Control (Sec. 2253.2, R. &' T.C.):,'Z\.;·::;,;,~ .•.. ;_. 
If either: the claimant or the state· is dissatisfied by such · ·. '·':·Y:. '-
determination, it may applyfor judicial review o~ the . 
de.t!=rrnination. pursuant to Section 1094.5 of the 9ode·of 
Civ~l Pioc~du're (~4.r\i.i.J:listrative mandamus) (see Sec. 2253.5, 
R. & T.C.) •.. J:f the .court. finds that th$ d~ci~ion 9~ j;:he 
board i~ no~_,Sl.Jpported by 'substantial evidep.ce r,. it. In~~{ Order 
the bo'ard to ·hold another hearing, as. directed (Sec.· 225 .. 3.5,. 
R.& T.c"; s~$ ~i.So siilid. (e), sec. ios4.5, c.c.P. l. I•f · 
under this pr'ocedure, it is finally determined. that a claim 
should be allowed, in whole or in p'art, 'f:.he bq.ard is required 
to so report to 0t.i"lia. Legi_:;iature, which, ih i;t1:¢n,. i.-? di".="ect:ed 
to introcJ.uc$i .l,eg~:S~!'ltion to provide for~ atj app:r;opFiation. . . : 
sufficie/1t ·:1;-?P,~)(!:'.the c:lairn;:;,allowed'-(Sec~· 2255, R.& T.c-').-

•. ·• •. - :- l'. . . 

'.Dh'e L~"g£'slature :would, we think, be. perrni i:ted to 
continue to provide a· sirriilar procedure td implement the 
constitutional requirements of Section 6 of A+ticle XIII B.· 

--The primary diffe+enc~ will be that tne requirement.of 
reimbursement· (c:;I"i and after ·July 1, 1980) will ·now be. a . 
constitutional· mand~te., and the Legislature wi}.1 J;ie ],imi.ted 

·in its ability tci modify this. mandate by subse;?quent ~egisla-
tion. · · 

We pointed, out a.brD.ve that Sect{on 2253. 5 of .. th.e 
Revenue and. Taxa:[:iori. C.ode ·Ei.xp.ressly' auth6rizeE; ~ clairnan,t 

, who is dissatisf.~i;:d by the Board ·of Contro1 d,eterminat~i;:m 
'·regarding a clai'rn for reirnb.ursement" to apply for judicial 
-'review of this d~terrninat:ion" We. also· think that if, after 
··-a Claim is allowed, the :Leglslatu:i;::e ·fails 'tO· provide an 

appropriation for .. ~µth c~~im.as r~quiretl bi Section ij of 
Article XIII B, ~urthe~ judicial relie£.66uld'b~· obt~ined, 

Howev~r, pu:i;-suant~ to. Sec~·ion'lo of S.B'. ·asa·; the 
Board of Contro:).. '0.ould h~ ~xpressly prohibited J;iy statute 
from considering the .. local eRtity' s claim for +eirnbursernent 
by the statute which.created.the alleged rnandat~s. In these 
circumstances, it w0uld be .unreasonable to require t(le l.oc:al 
entity to perform the futile act of filing a ciairn for 
reimbursement which the Board·of Control is expressly 
prohibited from considering. 
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+n -these circumstances, ·we th.ink that the! lo.cal 
<:!ntity would be, permitted to file .an action for judicial. 

;rmlief wlthout first pursui~g this admihistrative temeay. 
• " • I" •• • ·• 

we thirik that in such an actiori the court bould 
either fix "tpe aipount of cqst$ to be r"eirn:burseci. 6r / m0re 
likely, simply hqlq, that the ,provisie:in denying aQ.rn,irii~t:i::a7 
ti ve relief is unc9ns~i tutional and thereby i;ei;iu,t.f:'e tlf.e - .. 
1ocal eiiti ty to pµr sue such relief. and requirl?. t:,t:i;e .Board of 
Control·. to consider the claim filed nbtwithstandi.rig the 
disclaimer, · · ' 

.. - .·,, 

... ·rrt t:h,is regard,.:. howeVe.r·, i-t is. a···We.il-es·t.ablished 
p'rihci-ple -"o·f C:::OflR,tii;_ut.:i,.:;Jn'al law tha.t the coroni~ha,£'.fs( .P,$ .. 
specif:ic leg'isl~at:1v·e· !l,o.tion,'. is beyond -the poWfil- 'b'f the 
court"s. The ru·le' was 'stated recently in Californ;!.a State 
Employees' l>.ssn. v. S.ta_te _p,f Cal·i·f·orhia·, 3:2.'."C:al. App. 3d 
103, 108-109, as __ fo.:j.lows; - . . - -

II [T)h_~ courts"have no atithoritY.-to 
compel a sepai::a f.e and equal hranch of_ s't;_~ te 
gove·rnment, ·to IfLakE_! app*opriation of fur\Cl,s. 
A~ ~he tim~ .of th~ ~iling of ~his action; 
sE!idtion l or article· III of the state Con
stitution provided: 'The powers of stat~ 
governm_en t are leg_iE!_la tiv:e, -execut.i;ve (_.3,n_d_ 
j uaicial ._ .. P,e.rsans charged· wi:t'h the·_ -exei-: 
ci:'s;e: bf. o.n,.e ·power may not ex;ercise-· eith~~ 
o.-f.'. t'he.-o'"t:nei·s exqept as .permi-t:t'ed :b:f_ tif:iR:· 
Con-stitutic;m. 1 [-!~ow S.ec.- 3, A:tct. III, C'a'~. 
Const.] - ~.s st_ated- i11 Myers v .. :· English! 
..• · [ 9 C(3._l .. 341 1 3119 J. :. , 'We· think -the P'?wf;i" 
to c'ol iei::t~ a'nd apprcipria te the -revenue·' "b'f 
the·ttate is one oeculiarly within the dis
cretion of the Le~islature. It i~,~~ery 
delic~fe and re..spbl?-sible tru·st) and- if ii.at 
used "prqperly by .. the Legislature at one· -
ses§idn, the pepple will be c~rtiiri to 
sen~ to t~e neit more discreet and faith-
r~·u' 1- s'6~·~a·nL~ .. -

... --"' 1....:i .. 
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'''It is within the legitifu~ii ~o~ei 
0 f th~ j ll\lic~ary ( to .declare the actio~ of 
the L_~'gislatu.re unconstitutiohal,·:.,w\'lere . . 
that ~dticin exceeds the limits of th~ su
pre_me iaw;,. $ut ~h~ 'courts "have no me:~ns,, 
arid no oow'er., to avoid the ef.fe'cts 'of non-

" ai::tioh.~ Tne Legislature being the creative 
element in the system, its action cannot 
be quickened by the other departments. 
Therefore, when the Legislature fails to 
make an appropriation, we cahnot remedy 
that evil. It.ls a. aiscretion specially 
confided bY ihe Constitqtion to the body 
poss~ssing~he power o~ ta~ation. There 
may ati~e·~kigebd~es, in ~he progress of 
huma,J:'\. affa.irs ,"_ ~hE;:n the'.· f:erst moneys in 
the t'reasi.:ir'y would be required for more 
pressing emergencies 1 and when it would 
be absolutely necessary to delay the or
ftinary appropriations for salaries. We : 
~ust t~ust to the good faith and integrity 
of all the departments; l?owe'r · mus't be· · 
placed somewhere, and confidence reposed 
in some one.' '' (emphasis in original; 
cit~tions and footnote omitted.) 

Stat~d more succinctly, if the Legislature fails 
to provide reimbursement as required by Section 5 of Article 
XIII B, a couit could declare the statute mandating the new 
p~ogram or higher level of services to be unconstitutional, 
but the court would not be able to compel the Legislature to 
appropriate funds to pay for such mandated costs. 

The remedy of holding the legislative mandate 
unconstitutional is, however, rno're drasti'c than may be 
required. It has been held that a public officer is not 
required to expend funds in excess of the amount which is 
available to him or her (see ·Cache Valley General H6spital 
v. cache County (Utah), 67 P. 2d 639). Applying such a 
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rule here, a court. S.:.9ll)d hold that the appiica. ti on of, a 
particular mandatci ·~~~conditioned uport'the apprcipriation of 
~und.s by the state $o:i:::: :i;:eimpursement 0£ the coses "res;ulting 
from such.mandate. · Urider this altern~tiv4i fhe ~andat~ 
would not be unconsti ~µ,:t:ionaJ,., but simpl~ · in6pe7~.tiv7,, ·and 
performance of the mandate would .be· excused until, reimbursement 
was proyided. 

VLO: jp 

yery tr·tily yours, 

Bion M. Gregory· 
Leg.islative Ci:i.1J.nse:),. 

By'J;;;; J,~ 
Verne ~L· •. bliver · · 
Deputy Legislative Counsel. 

Two copies to Honorable David A. Roberti, 
pursuant to Joint Rule 34. 

,I.' 
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SEP-ls-1999 ls:rn "116 3"2:3 8209 P.132/21 

BEFORE THE 
COMMJ.SSIO.N ON STATE ~A1ES 

ST AT: OF CA.LIFORNlA 

il'l P..E TEST CLAIM ON: 

Gov:mmi::nt Code Sec~ioo 3540 ct !eq., e.s 
a.ddc::d by Cha.ptc::r 961, Statutes of l975 ct al 

deivcmmenc Code Si;ction 3547.5, .as ad.dad by 
Chapter 1213, Ste.rut.es of 1991, and the 
California Department of Educatic1:1 AdvJ..sory 
92-0! 

And filed on Dc::!:mb::r 25l, l 997; 

By the . .llJameida County Ofi'i::i: of E;.?u::a.t.ioc, 
. Claimant. 

· No. CSM 97-TC·OS 

Cor..soli.daticm of Col/4cn've Bc:rgai11.in.g 
and Colli:c:rive Bargcilnfng Agreemenr 
Disc/asure 

ADOPTION OF AMENDED 
PARAMETERS AND 9U!DELINES 
PURSUANT TO GOVERNMENT 
CODE SECTION 17557 AND 
CALIFO~lA. CODE OF 
RE.GlJ!..ATIONS, TITLE 2, SECTIONS 
11e3.l2 AND l!S3.2. 

(Adopted on August 20, 1998) 

DECISION 

The ana.::hed omf!'llied Para.meters l!.I'ld Ouid.elin~ of the Commission on State Mandates we.rei 
hereby adopted in the above-e.otlr.led rna.tte.r. · 

Tb.is D::..:ision shall h'-...ccme eff~IJve on August 25, l95l8 .. 

·~~~·. 
PAUT-A HIGASRI, ElJ.:utivc Dir::::tor 
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., . S:::P-.15-15"39 '-. 15:10 CO'T'I ON STRTE ~IliFIT~S 

Adopt~: Qcto~L4Z. 1980. 
A.mend.lrems Adopted: 8/19/Sl 

1 

(Amend.menr.S applicable only to ::!aims for costs in..-urre.d 
after lune 30, 1981) . · 

Pu::nerui......d_: 3/17/83 
J.\J.,1 ... '1:.' ··-· 

Am:rui..--tl: 9/2~(p 
A.m:t1cka: 12/ 15/!!3 
Amended: 6/27/as 
Amended: io1201sa 
A.rnelll:led;. 712:2?~~;, . 
.A.meod=d.: 8120198 
Document o·ate: August 21, 1998 

' . 
· _: .!•' . .• iV··~1r¥ .. 11 ' •• i ._·i··'· 

ND.506. P003/0l3 

916 ~2~ 9229 P.03'21 
-1 ........ 

CLAIMANT~S PROPOSED C0NSOLIDATED'.1PARA;M:·ETERS· ,t\N.D (jUIDELDlil'ES. 
. .. . AS MODIFIED BY ST A.r'r 

'. 

~ %1, St.a.ones of 1975 
Cbapta 1213, Sta.tut~ of 1991 

~:iitlx~ ~r:~~ , 
• •.• : ,.'.1·: .;.~.J . ,·.1-1 '.'~:...-'.t ·.1 .. :: ...... ,·~·~.; •. ··;· . . 

Coll~.~~ Agn;;:·..m::P,.t .Disclosure -
''I, .· •' 

. . . ~ .,, ':'.' . ; . . .. "·. .: . : ... -· 

Ar;i a,s.t,}.~~ r;;;.f!M ~~f~,fs~g~_ti1tii S1:1:~i.o~)~.O&_D) ofC~pt;:r l of[)i~s~~? lQ ofth!i 
Eclucauon Cod::, anH ta add Chapta· 10.7 (commeni:mg with S::cuCJ:I 3540) to Divl5lon 4 of ·.· 
Title 1 of th:: Oove:rnment Cod:. ~haing to public: educancnal ~ploym:.nt relations, and · 
making an appropriation. Tr.is bill, which w.~ op=naj.veJu),y l, 19?6. rep:alcd:~e .W"!mqn Act 
ac.d enact::i::l provi.3ions to meet and oegotiate, rh=reby c:F..2:ii.i.ig a c:oll:ctive bargalnlng 
ai:masJ?hF f r;il'. P,p)l.ic ~~.~J. ~pl9,Y?.\3·, ,~ter, If I 3, .$t~te;s of 1991'add~d:ar::ction3 5'47. 5· le 
the_ GovmlmenrC_9.S,; .. Sf!r~~ <;:~1r,~tiCl.q ~54.1"5),·equires,schtx:il distric:ts to publiCly · 
dlsc\os:: major provisions of ii c:o!lective·bargaining agre:ment after negotiations, but before the 
agreement b::comes binding. . .. 

A. 

. , 

D=ratiye Dat.:: of Ma od;te 

Thf proy~!9~-·p.1ca,~.-:~ ,the l\=f!i'."!l}:i:~.,~~·,duP=; of; and a.pprcprladons for.:the 
.Pwb!If.:~~li;i~,:~\a~.l~~djWere:•R.~-tive on.Ja.nµary.i1;·19'76'. The· · .. ' · 
PTtri/i.Sioris r::liiiag ID th: ~~r rigPJS.t(Jf.1ea;ployees 1~.fhe ~tepresentationalrights 
of employee orga.niz.ations, ~ recognition of :::r:c:luaive n::pres:ntatives, and relat.::d 
proc~dures were operative oo April i, 1976. The balance of the~ provisions w:::re 
operadve on J.uly l, 1976. · . · 

The provisioc.s relating to Coliective Bar,i;aining A.,"'1":"!'m:::nt Dls:!os~ atldc:d by C~P,te.r 
1213, St.arut.es of 1991 were op=rativ:. on JE!Illi.ary I, l 992, Th::: California D::parunent of 
Education !ssu~d Management Advisory 92--0 I ~d May 15, 19':'14. to establish th:: 
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2 

publk. d.isdosu:e form.at fur school distric:t :;ampli~ wit.l::t th=•tes~ cliilm stariit:: . 
....... 

B. Period of Claim 

c. 

D. 

Only cos rs ii:i::urred after Januaey 2 • I 97S may be claimed. Tue i.cltia.1 ciaim iiliawd' · 
have io:::h.id;d all ::ests in:::ui-red for that portian of th: fis::al .Y=ar from !'ari'ifat:y l; 
1978, ta June 30, 1Sl78, · .,. 

?ut"Su.a.nt to language in:tuded in the l5l80-8l budget, cllrims shaJl oo logg~~ .~.¢ · · 
~-ptcd for th.is p::riod. All ~-quell!: fiscal yc:ar. c:l.aims should be fl!~ W.ith_ th:( 
Stai:e Com::rolle.r's Dffi::e foc ~ing. . . · 

•}' . ' 
Tm: test claim on~ 1213, St:atutr.::s cf 1991 wa.s filed with the Commiss.icn gJi 
Decem.ber 29, 1997. Ac.cordi.Qgly, ~ p::riod cfr-..imb~c:l'lt. for rhe I?ro'.".i.~i?n,o; ... 
re~!~Ji,9g,:!P;;d\~Iosut: .begii:iS Jwy J1 J. 9;96; ''0fily7di&016sure' ecisbi' incurre~ •iiftef !uly L 
I 9'96 may be i:JB.imed. . ..... •. ",• · , ... , : · ... c/:. :> 

M.and.at.c:d Cost ~ • •:., i '.I '' .• • .. : :•l',''·.:· 

Public: sclIDol employers have ircu.rred c:csts by c::oi:oplying with the requireminu of 
&:crion 3540 through 3.549.1 esrabiiShea''~~.0~·%1, statures of 197.5. In 
addirion, some c::cisrs have ~j.n:urn:d ~"a'·~t .. ~r.~.!l]lJ.l.!ffif.e with regulations 
promulgated by th: Ptib1i6··:Eii:rp~P~Jsli6ffi''~d (PERB)~ Since these a.ctivir:y 
c::osc.s (referred to colle;tivcly as "Rodda Act". activities a.Ild. c:osts in this do::Um=nt), in 
many resco:!S. simply impl:m:nr ~ original h:gislaricD, it is. fut:.nded 'th.at th::>~. · 
para.me~ 'arid '.gu·id!:u.n:.sri:l.&.ve·'~b:F~ re~1~~fo'm"ar:l~ti't:i!iit ;~~ ciY,.'PERB . 
prior 10.·rI>.::c..."irirer 3 i·.' l9"'78;· · : · ·. · · · ··.· · .. ~-·' · '· : · "'-.1: · ·' · · · ' .. ,. · · 

:.·:,:!.:'1::0 .. '"':· ~'~:·1~,··. ;:': .. '··-:.•' <,: :·\''. ··.. ··:·; .. '.""•:;;i···.l·~.·· •I ·".1 

C ouruy; &.loo~h&nt· of ·SclrooJ.S"Fili.ti,g · 
.;. -.: i<,,I• 1~•" .• 

., 

•R, •; ; ••-:1 '. ~ ': ' , •· "' '<'~I','' •' 

If th~ CoWJ.ty.:Supenntefub:it Of Sohools file's a·cl~ mi,· behalf 6'ffui:il:e rg_an· o!\S ~n.~ol . 
. disi;rieh t/l= c:om oftb:: in:ilv>m.1a:F!ihd6l :diStticfmtlJt be's'!ib'\iiti,s:..w~ibry:; ' ., 

• ~.':..,., ~.··, .... ~-\ ~·.·I•·,~:.·.~·· .... .'.-,,'• .•, . '"'l";:,.-f ''. • t .. , ,. • ""· "·, ., 

E. Governi.ru? Authority 

The r;:os!.5 for salaries and~ of tb:: governing aurhont)i:''for,exampl~ i.h~·s.iri&i1 
Superill!.!:.Dd=nt and Gtiv~ Board, are not reimbu..rsable., 11?-se ar:. costs _cf gene.rel 
govemmem es ,desc·ribed by me f:dera1'1gW.&1~··::Dfiuea ~Qa~~"'firi.i'idpl':::s .. a~~ ...... ,.·1. 

Pr oc.erJtu:.--> for£sta b l.isb.i.ng ,;!Jo:• Ali~fi6n:~13i!S ·an.4.Jl'.iiifP-(.c'oSi'')q~e'.5. f~[ 1~Ls.· . 
. an.9 cpJlL'<!cts_;idth."~':r:~-.tl·~oo-vetm~nt'.· A'SMB"•1c~·ro':' ···'··· ·:' · .. · . '· 

_ .··. ._..-••••• 1~_.· •• :r}~_';1:·r···:s'\~: ... ~·-::. ·:· . .-~.·. · 

" 
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. ·~ ., . 

The fo !lowing certification must aecompany all cla.im.S: ' 

':· . 
.' ', '_,._·~. ·:.: ·.-:...::.: ' :I · r. ' ' . ,· ,• 

THAT ~on 1;090,1fu·1i09Q, i.i:ielusive·, cf-th= Gov~-nt Code ilnd· 
other appli~ble provis.ions .cf the law have been complied with: ai;i¢ . 

. .. :r.~~-:;-;;~ . .i . • ·. -~~ . , .. ·/.. . . 

. .. ,;.;r:r,"fH:.4..'fl am .. t:b:= ~ aili:!Xiriz=tl by. tre l&-..al ~gen:y to file: c:laim for~ 
whh:1the·Si:ate•df Gl!.liiorma'!'1 .~J .;,."' i. • :· . ":" ·"' '·· " . ' . 

·-~ .(:.: ...... 

·,:1 .. ..: . ,. ~;.;;,i. · Sig:ilii]iire' bf'i.l\ilthorizerl R=prescntativc:: 
---D-._a_tc_:_·-. ----------------.,-.,.-_ · · J~ ~... ,. .... ~:'. •• :· • 

G. 

. 'fl,;~.,,. .. ,~;-
. , I •·'' I'· 

.:- ·!·,/" ~- .. .... ::.i: .. : •' ··1: 
... ' '···.· . 

.. ; _; .... 
. _. . .-:.1. ;_::·. 

Claim CoIIIDOn::nts (R~e:CosLJ;) 

Re~l:mraahb ~tivili::s ·iu.•iCater:FbY: b!iapt.er:·96t, Sta.t¥6s :C!f 1 :r1s a.."id Chaptc:r T 213; 
Suirutcs ·af-tl 99-1 ar:· ·~ ·:ii:if'c'·~S:...:.Vcn'cctnponiilti ;"Gl. cb'.f&igh G7. The cost of 
ai:tivifi.65 gi'~ in '~'Gi ;1 G2";· ·and~G3- tf:f~~,i;ti~~~"~.o offsc:.t by the historic: 

. """'I .... )I 
c:ost of simi!M Winton A.cl activiti:::s as descri~ i.tl H2. " · · 

1 - · -. · ID6t!:rii:iili.atlbn of ~te·i:Jargiltiing" uhl~'·r~ r=!P.$=11taticn and 
d=tenni.nation of the e:iclusive r::pre:semative!.''' · . - ,. · · · 

IL 

.. ;..;.d,._ .• ~~ ..... ..j ... .'r-:~- ..... - ·~.!;, _ .. ~::~· •. · ·: •::-~; ,;:.· • ..:.·•,u;-,'.'•: •. __ ,-, ···i 

~bf th!f'E.Xefui~i: ·R:...~&btative: Costs .may indud.6 
r:=:i:?t":ifui pos;;ng· of 'ilie''fepi'CS!:UWiori''iuid d~ca..~on =ti.cc~ a.ri.d, 
if =~.cary, a.Oju:li.::.Ation of su=h ·ma:ll..cTs b::fore t.hco PERE. 

i 73 
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c::. Show tre a:ctua1 in:::rcas::d cost.; in=Jur;ling saLmes and b..~flts' for 
i:mploye.t" repre:se:nr;atives aodlor DC:::essary coru for c::on1rac:ted services 

·. ~: .. 

b. 

c. 

for the fo~i:j:ig fiui:;tions:,·,,· . ··· , '·: !, : ••• • • 

(l) 

(4) 

..(Q)., . 
' .:.•·,.1,1\ 

. Developm::m of.propoS!!d lists· for wilt di:i.::rmiii.at.ioo ·bearings if· 
done duriDg th: fiscal yc:ar being cl~. Sal.ari-._s ana ~nefiu: 
~ P=.$,~,as.9;:~;;ipaj,i,IJ Itei::r:cH3. ,. 

·•.,1 ':\'·_·:•·',i~."'~.'' •·:·· · ,,,_ ·•:"· ~'./'..'~.:·, 'c •' '-·~·; •. 

~.c. of·the pu.bli.: school employer e.t PE.RB bearings 
t<?..A.rr.m: -~~ 1yaj_g, m:i_,.t.bo cir;:clu.sive rep·r:sencative. 
Acm.il preparation ti.roe wit! be ~i.rn,®.ts=d. Salaries · ahd~b:~fits 
must be sho'WD. as cL""S...-ribed in Item P'.3 • 

. :Jfpf.i;®:~ ·~i.~.a.!:-.'~~-~J£~ .. ~i~ (a) or: (9.) lll,pove, 
i;.ottt~ i.nvoi::es !Illl.'lt be submitted .with th:: claim. Con.ttad 
coszs PlllSC be shoWD as dea-rih=:d m Item P.5. 

Inrlir:me ~cost of·subsi.Jrutes for rd.~se time for employ::r.a.nd· 
e.,.chrsive bargamin.g UILit witres.s..::s. wb.o testify at PERB 
b::ar~. The. job clzs.5ifo:atioD. of~.-~}~.~.@.. tbQ ¢,ite · 
they '1>'eirC abs=cI must 'i!so be sub"mi~. Release time fOI' . 
:mplO'yee w:im-sses asked to a.ttetxl tl%: PERE hearing by 
~ u:rrit:s wilL'*1,t"~\tr;'i,I:obl:i:t's:d•..:·._ _..,"·-':, ''.·(:.1~:,:o.: · · ·. ·' 

S!J~~!~gf,l,fRr ~,,~~~; F·.-P..E~:~~.~~_g will b:: 
re '.':"~"·'' ···.1 .... ;~Y·/;'~• .... '. c .,-, .. ·:-::~·r···.o::'"l;I, 1-;:d,': I ·: •• y, .. r. . :.,.,.· . 

~ salary End ~ts of a school em!?ioy:.r r:.pre>-"'Ilt.ariv:., if ~qui~ 
by PE.RB for time sp=.m observing~ cauoting of ballots_. will be 
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s 
reimbursed. ro: n:pii::S:matives' salary mu.at be shown as desctirea in 
llr::'lm H3: . ·.. .', ·.·~ ,. . ... 

3. Negoriatior.s: R.:irobur&able:: fu.notions indu.de - receipt of c:i::chJ.sivc 

-'. 

e· 'o 

. r;;tlf.'.:'4'ii*tiy,~',gj,~:aJ~~~ .. p~.h~l;)l~lding ofpilbli: b.carings, providi.Q,g a 
.·x~.i\~?,.i,~. ~,/,1~(,,1?,9Pies. q~ .~_.ei:iplq,y~·'.S.::RnlPQ~ COiltni.Ct to .the publ1':' 
d~~!:o,sm:e~ -~ ;~.zemti.P.Jl of.~i:!Ait~ dlst{ii:t11contrac: proposal, n::gotiatloo 
o[; . ,9-b~QB:ft~'~<' ~~n,e,pcl Q./;zj~tjo;i cf ti;!,o·f~ comra:t agrc:m:nt. 

, •;\,'l'i"i .,~1. ,·· '.(/ .. :\~:·!;)'..: ··::~::-". •.:-:..:.;·', F.r•~ ·.~.; : ... ~ 1'!-Y'.''• 
· a. :Sl:iow ili:e ·eosts of saJii,ri:s and b=:fru fc;ir- em.pioyer repl""-S:ntatives 

participating in n::gotiJu.iotis. Cootneted serviees wj.J! be reimbursed. 
. .. ,,.'LP,~1~.\i1J:9f' '!?l'fi.R'\1.~,f i~¥~ ~~~~-~~-h~.lQYet r~~seru:ativ:s per 
··"''., .. , .• 1,~~t\,,~J!~~~~i~-.;,~1~;\l;~.~mh1~'· Salanes and ~~fits 
· • •! ·ll¥1.~rl~\s~w.n1~ .~b,;r,I ~m,f'~g~,..>7..;~Ztem Ji.3, 

. ::'. -~···i·1·· r . • L.' ·1 .. ~~"": .. : . "'1:~:~.:1;j~11·: ·~)~ ~-:.~~~Ji.-it J~~j~fj;j;~~~ 1.·;,:ri'.1'1! . . 

h. s9.oi~\ ~ .~,,,q;(,~.~~J~~~fu~.tforit;rilploy:r r:prcscntativ:s an~ 
:!ri:ip Joy~ pa.rtidpating in o::gotlaclcn p la.n.nicg s:.ssi o ns . C ontra;;t:d 
S!!rvices f~}+1Wl}lf1Jt..ri:,,,rep,~8i..Ev..~ li!(i~~~~,t~imburs=.d. Salaries and 
ben:fi.r.s IDWlt be: shown as desc.rib::d. in Item H3. 

• • • • ·r ''': .• - ·;.. ·~· 1•. ,. • 111 · • ·.;.-;;( !"::··c-·i :w;i-r · {,: · 
lrid.i~te -~ cOst of sUbstitUtes for release rime of eh.elusive bargaining c. 

_' :·"~~~J~,q~~~~~ia=:1·Gi~·~e!~c~t~s~~l~t~o~e 
. .. . . ~t&tl'ru~i.~,1d:·'~t,e,dQ~~·rP.i·=iiiuw of five 

~rcsematives per unit, per o::gotiation session will be reimbw-s.ed. Th: 
.. , . ,~o,2f ~ r;p,t~~v:;; ~e ·I!C~·r::~p.able~-, · 

- .;. "'.i''·f' ... .' "'.-1'•l~· ll~,; •·.···p ':;_"'I ·;; .• ijt,•-···:-· ,;::.~· ;::· ·~·;;;,_.~ . .., ri.·; ;r .... -;.•:i,·~·-:. 

~~l@~f=~~df~·':;!if~~1~~~f:i:~~~ e~ 
e.)Wl~gY,g hi?f.~f?t !.~ ,,(\. e,. ~i.591'Y.r:.c~gem:n_t, c.onfidential) and 

.. .a;{,'ffl,ff~\rr,.ffi'®:·Pf ~.pi;,~ fqr.,pub11':.W'qro:ia.tior. will be 
rcunEiU!s=d. Pro~ detail of costs a..nd/odoclu& invoices. Cosr.s for 

. copies of a fiDa! COOI:ra::;t prov iJ:b::!. tc coll e:: ti ve barg ;i icing wtlr memoo rs 
.: . .: ~ nt?1· ~.'::'f$Irr.1·~·~:RJ~.·l.:tt.· · .. 1'··: ··:, ...... • jr.:·~·· 

,,oe: ;~:', ' '.If ·:6::b~t~i''.'; ~ J.:1,~~tl . ••. ·~: ' •:•i,• '>~rV~ '.~,/• •·. .1:. , I:-~~·..... . oftt.!,:.·.•:-.D - • 'I"' lb .. ,, ........ .., ... , .... ,, ... ,,."'.~\" .,·~ ... ,.~} ... r~,- a_nd,/.gr b,,aQ.Qv~, c:oru:ra::t i.nvo1-s 
·· · iliust Di:''su~; ~.'cos~ ~s.t b:: sli'i'\lf.D u described in Item H5. .... . . . . . . 

f. ,. ~ , ' ~)is~.~hP~.,.M'.,~r~ o{aj_l :~~:~4a~i~ri .. ~.sl~~ beld auring tb: fi~~ 
,\ ~- • . = ~-· ""! . .Y,·~~-~hfu' C:J_a~# b,i:: si.ib,gutl~. .· ., ..... ,. .·• . .· 

_;·.'f. 11i·.'·· 

.• .. :-r 
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.CCJ'T1 CN STATE n:iNDATES 

6 

a. M=di.a.tion 

b. 

.. 

(I) 

(2) 

(3) 

(4) 

Co:S!:s fcir ·s.a.l.a.ri:s fl.tid· ~cent& 'for ··diml eyer r~resei:itati ve 
''pmomt::l ax~ reimbwbl:: .. Ccintrii.ctfd s~·rvit~r;wfiri:r: 
~~. t:O'Sta·fqr·a zmilmfil1i'o:r·~Ne'P'.lB1i.~ ~~oc5I 

· emplcya- ~ntauves•;Pci-'ri:iediallo.ii &.;;:s:si@:i\;,.fu· .. o: 
reimbu.rl;ed. ~ and bet=:fits must ~ shown as de~ibed in ··lteirJ·· H3 .. . . .. . .. ... " . ··,,J; ........ ' 

,i. • ... : 
.. ·· ·,, ·' ..... .. ··,· .. ,; 

• ' • -' I• • •'. ,•, ' •/ ' 

· Iodiattflli:: costs cf substitUres ·ror ·th: relwe rime of exctu.siv~ 
. barg~ tie1Lrep·resenr.a£iv'@f cruH.ilg iriiPa~ prcC=dings. The 
job c.~iOO. or the empioyi: ·~imes~ · iru1 the date they 
were absem shall. !>= indicated; Costs fo~ a ~.imum of five 
r~9Hiiafivesf'p~i rl:bdi.li.ticiil s::S.Sion ·will ~ fuimbursed, 

.. ,·.·.·:.;:·· . ',•'':' r'··:". •· .... 
• • "• ' •. I~~ ~ .... ~~; 

Coi;i:s oif di:: mediaror will not be r:im.bursed . 
.. . . ~ ... · ··' . " ·:.: . . '. ::··. -,_,. 

(5} If camraa ~-55 are used·u.Ddi::r' i' t:Olunci invoices must b!: 
· · ... ; subm:i:tia:t With fhe·cliirri~ tontlibFcbfu'•:mfut"b:: showu as 
·.~ m>Ifaii·'HS.·· ·'· . .,. .... ' 

,,. -.·. 

Faa.~findirig.5piiblk:ari6ii of·i:i::e 'fillai.i:igs dfffi:d fact~fiha.ffig panel. (To 
the i:x tent 'f3ct-.5ndi::og was required under the \\i" inl:on Ac L ciuru:lg 

. ~ 197~7.5 6Sr:3.l·:re:ar.:e:ost:s"~.~.~.·:.:· .r=~~!e.;>.,: ·.·· · ·. 
(1) 

.• 

(2) 

:~: :· 

.. "i .. :·;•:: ':{" 

._:~~.- .... ,~ ........ ·····~·~<'';i" .• , . ··:·:· 

Fifty p::i;ce:ot of the costs mutUa.JJy· ~ by th: fact-finding 
oaneJ shall b: r-:i.mburs......;1. T'ais may irr.lu~ s:µqstitutes for 
~~tl:a:i:"cif wim=ss::; dupnff.12t~~'#Ockdings, and the 
rcnta:l Of"ndliti::S ·r:qull-ei:i by th6'p;i.'fiff.' ' . . 

· (3) Spb::ia! costs impos.:d on th= R.tJbli.~ .SC:h!l'?l.· ;:zr,ploye.r for the . 
C:L""v"' 1~·cifuru . ~ ti.aJ:a. ,, .. 'ei:fb ii'faci-fi.riding panel will 
~ ~.''··~~ ili:~fo'J tGst-5';>;id '·~~plain why this 
da.ta \lroU1d. not have b=ri r-..quired by a. fa.et-finding p~l under 
the WimOll Act: Sala..ries and bcDefi.ts mu.s.t ~ shoWn l!S 

~ i.o Item H3. 
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7 

Disclosure of colleo:ive bargainiog agreem::nt after o4.igotiµion and before adoption by 
governing bodyi a!·~'bfGO'v'cr.runfnr ccici'~· sectioTi· 3547 .S and California Stat: 
Departmect .of Edu:::ntion ~~;u.Ac:!Y.¥>:e!J' S-9t (Q.f,. ~u'oseq~ot •epl~ment), 
att&:l~ t'ti'tn:·"~·~~"aYKJ.-~k!~IJn#J.· .. pt~~ures or formats wb.ich 
c:xc..--=d :thriiie.or wlli&i~tn6l'fi'ibif\l'id~'req'ufr~ Wiaefliai:iy ocher sta.rute or ex=---uti'C'~ 
o rd.:.r a.rt: not raimbu.rsable Ulld.::r this item. . · 

:TJJo1'~'\h.; ~~·'£~~::~~·~~·~~:~,,~ s ~ifi~. 
~ .. - .. ~-...: ···,'· ·•w:".::•r.·, .•''' I,,,...,~_.., ···••--:. · .''=''"""' ... ·-··· --~ ~ 

b. Distribute a copy of th: discl~·"fonnf'iilid~i:!ocu.ments, r.o board tn.."'m~rs, 
along with a copy of ~ pro~ a~, llB sp::;ific:d. . 

'2. ·'.·:·: iJ~~~: a''c"» .:');f'~~'J'f~~~·1~~~~f~~=m~ and of th: ro os=d :~·. l J~· .'Ji~·1~"Z.:'f.1.:f1;~.~1-·:· ,~ 1.~. ·.~11 .( ~~·N'I ,:1.r.M:iJ·•: .... ~r ~ ... ~1,11•'*'i'd·1·~· ~··"- • P. P . 
· agrc~ a~ to th: p1.1blu:;~,pmrr!Pi~ day of the public m=un,g, as 

sp;;ifled. · 

d. ·" J'.·~Wng ;~,:,5•,p::rs0~1.cin'ipn:tJaratioti of the i:itsc\osurc forms ami 
·' ~~.tµ!J~~ ;· as;:sp,ei:ifie;_LJ. .... . : .:~1 ·:ir:::· ·. ··J ·,-,_·~~ ~~-

c:. ·sU'ppli::f·arid ·~ ii'b6.~1'~ t~''i#?Pi!.!ht~ disclosure forms and 
d=wn::oIS. as s;po:;ifi::d. :mc:i:·" · --r -' . · <1 · 

. ·" Fg,r ?·,?-·~,b.<1.i..1~~€f·dt¥.~,~§)·Pfr!,h~;l~]:llig_h.~ng(s) at which the !Dajer provisions 
. ,,·:'.:i·;," . , ofth~.,a~.m;tlt·.~ ~~raj.gs,e4:·in·~\iPri:iance with the rcquirem:nts ofGovi::mm=r 

. :'..' 6. 

· Code se.::::tion :i 54-7.5 a:rui··~artinentiof~Education~~dVisory 92·0 l (or subsequent 
rep!.a=ru). 

Caefr:ib lcfi!Ilirif.fu ati&1'i&t !11.idjtidfuaW~~~:gy ';~'~~B qispw:s cith:r by 
arb i tn.tion or Ii tigatio:c.. Reimbr.lrsa.b 1: fun::tio ns .i ne l ud c giiev a.cc.cs and 
administration and eafu!c:ettetrt of the ~ruract: . · 
· · .'.. · · .. ·•r.:·1· · .. ' ~.m1·1 · · .. :~·., .. ··~~.(.';.:r·.,j ".' ~~~f ,i.::~r.J· ;:·:r:~~1 J·.~i···, 

· 1.!'"l-,r~::.i1r'Jf'V~-:~ ;·,1: ::.!.... . ... _··, 11 .. 

a. Salari:::s arid bt:Iefirs of employer pci'Sdrut.::l involve.a iii adjudication of 

b. 

C: 

COotrac:l ~. Corarapred ~rric;:s_V(ill. J?:,re.iJrlbtg':Sed. Salaries and 
beD-~i:S~c-Awt ce~~ ~ l_i8.§seft~~f:1l·.~-11if#b1"m'~'.. ~r.~J;:·:-_' . . 

.. '!~·!-'~~ 1 J'::i:'t'.'~-.~ .. : ...... .: "~. ~,'Hf·l'll' -. -~.~· ~'1"" 1;'H ·:-.: :.;·: ~~,'~L ~":.~,'i'I:'"':• p :-.1 . .. I'. .•. 
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8 e 

<; 

.. ~\. 

~·~ . ·' ,• ·1·· .. ' 

·:-::1 .. "I: • 
..... _ ...... . 

.. "'t .. !-1)'. , .• 

f. 

- ·u,::: ·~· 

·ir"' ... 

purposes ar:: not r:i:olbuiub!e. Sa.J.a.·ies and b:n::5ts. must be .i:hmvn as 
~:ribed i.o Iei:id!3·. . .. ' · . . . . 

. . 

·· · Q. ·" . ·:~.'.,~1pll.!:>lie,s.choohemplqyerris ~ipmnti.ff in a. eoun s.uit 
to appea.I a PERE ruli.ngi~eosci:~ reimoursal:ll:: cnly if the ..... -v~~} 'iWP,1R.iSF. ~ ~:P.!~vai,ling):E~"':(after all appeals. 
fi ,..d.g:rM:'nt). ' "1o ! " • ~I i:_:· :_:~~:~ •' ~"_! • 

4 .. " -; !?\l'O~t' 'ifi~b~ 'is-·a.Llow~ ~b!:i':: tC:::iiuliii~ Sc:h9Q.i .employer 
"· .;. · baS fficd11Y.iti8nwdfrect1,9.rWit.li-lli: c:·ouns'",wiIBOOffim sUbmming 

'' !__"!
0:0.·.';tfi::edlsputeiii::J'.l!r.:R.!Bt''if'·t'equlrecfr . . . .','!>.\.' ...... 

lo<"."· ' 

. ~:;., ·. ' ~-~'~~~mT\'t-~1?&,),?~•Jl;l'.PY,J¢.QJqr,;filA~g of. .~µs curiae 
·. p:77~· • .. -~}~:·.·:~.~!'·1 . ···.,, ... :···~~ . ·:.· . .'.~'H ., .: 

5 . 

• ~• ' I •' •' '~ 
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e H. .. 

b.· 

c. 

d. 

e. 

.:.-···=.H3 ...... 
.. , .. ·' ...... 

9 

• .: • ~'1 : •·•. ~ ' ' ,.·. 

,,· - .·" : ....... , 

Irid.icate'co&t ofsubStirut::s~fcr i:;:leas.: ti.me. fcit.repn:SentaLiv::s of 
:x:.:::lusive bargalni..Qg unit!. du.ring adjudic;ition of Uilfa.ir practice charges. 

Th: ~t of ore ti"mscript p=r PElIB h:aring will b:: r::imburs_ei;l. 
.-~... . . ..... ·.": ·····:.: --· ·. 

R!:ascinabk ~ct.ion co~ts will ~ reimbursed, 
ol o!H,~• .:~!t:• :'"':r., ,~ ~ ' ,·:.~.,.:..·'·>·· 

Expert ;...±tt6s f=s will be ~imbUrSed•,if the wim=ss is called by th:. 
publiC:1•sc.bool aJ:l!il.6yer... •'(LI;' "'-'"•)':,.•• ;,·, ' ,}._ 'C;)" 

f. If cbnt:raet ~ a.re used u:nd.::r "a• abov:, conl!ilCt invoices must b: 
subiri.iri'=c!; Cottract coses m'•'fbe~sbo\iiu as described in lt.::m HS. ".. ................. ". . ~ -- .............. .. 

g. .No-,fe~ for an app-... a.Fi:if·W:i."il.nfair labor practi~ d:cLsion 
•Sha.ll«be'·!~ Wb..'"Te tile Publii;: Employee Relations Board is !.he 
·prevailiitg pmfy. 

S uooor:d..ag illla t:a; for !2-~R.eoon:~.Pormiit for/su.tmi.Wicm of.OlaiiTu· 
~·.:..'t1·.~~-- . .''":- :.-,:. _·{.~- .-•"~--;- "' ~-; OJ'lt . .i-f!f.~"';~ ··»" i .11 ... 

· .. L ,·i·v:\jD:~ription :oftb:: Activ.iry! ·.•Fo·l10U'.1'the~61U.lll= of fue:c:lai.rti'components. Cost 
, · musLb: soown ~ly"by compo~t aC:tivicy. SUpplY, ·worl:Joad data 
:·.':.'·requc:st::c:Las pah ofihe'<l:J;.::r4:itidi:ii:tosup?or.t·r:he ·1c::11e! of costs cliilined, ~ 

selection. of,oapiporoprime smtiStid;is"'i:b!:"tes'pans ibilicy 'of t.hei 'c:IAiri'iarit, · .. 
.... ~'··· •.'" '• •',~I. ';•' ','~,:::1r.r··": •,' .. ~J ~I."• ... ," ,,: ·~.:'.~ 

2. Quantify "Incr:ased" Costs: Publi: si:hoal cnp!.o.yers will be reimbur.~ for 
. =th:: "i.ntrea.s::c :eosts'' m::uma ·a.s a.:r8ult of 'compliant"" with tl!i' mandate. 

a. 

r. 

. : .·, 

-··.''· 

2·. 

;, ,.~ .... :·~i ! ·~e ~jl'.·' .. •L:':''}j~, .. ~w:•" .;·-: • .- ' :~.·· 

For co~ aaiviti::s Gl, G2, .and G3: 
"1,· ...... -'. .-t1·.-l'fl • .'!""·""'-•"""I'~ , "1'.f:Jf·;"",·1·. iw•,·• ~·-"·'\~ 

B=t=l:ii:iinatioo. of th::: .• incib~ fi:ists "· foe each of th"'re ilii:C 
companehi:S t~:·~ t:.Osts '.o'f 6ti:mm y-e.ai-· 'R.oo,d.a; Act' at\i'viti::s to be 

· offs£i:"{tedi.~.Jloyr.tl* cOSt"af'~ ba:si-yea:r"Wiiiton'.A:::l actiyiti'es. The 
Wmtoo 'A:C:t.:~year .. is g:n6f.illy fi.5..".aFycar·'l 974-7 5, 

···~":. ·~}'.· '·: ,;{r.•' s~'j:, , ~ ;~}j'' ,'.'.11 J···.~,:I ';';':':("'•:-'".'."'"'' •.;·'.'·.·i.,; 

W .jrii: i:i iJ:iA:tthbu:&> y efl.r. caSts'lare· a:d jUSte:d~bY-,•'lhe [mp licit'!PriC: J;)e.fl a tar 
'pvior!taioffaet,;~ l:he;Cifrrerit ~ear?Rooo_~~~a··~osts '.fc;i'fili'ese I.hr~ 

· t0rnp0i;lems~~: ·Th:: ·ImpliC:it7'Pri.2.: · ·~flii6Ys1.:J:i.i>be'l.1liSfeir in ~the snn1121 l · 
da.ini.in,i: i.nstrud.iotiii'of!tJi:csiaie;1G6:wo!le'r.-·'"·"·I" · - ., .. · · . 

T>n-i:.:cost'of a· d a;n,:1rnt1 i; ·-~t y~ 'Rodd.a·A:ct al:::ti~ii1i:~ · ar: tiffs.er 
· [reaucettJ;b;>' t.12: ·oost~tif !he··bas~yeaf•Wirffon j .. :e:r ac;JV\t(es"'~ither: by 
rnac.::bing eaCh. compori~.ri1fwh..,.;,, 'C:Ie.ii0ih13f-·iial::r proVUfe'·si.i.ffici::'n.t 

179 



!a.'t("!9"""~ l'1: Wl ND. 506 · P.-012/01] 

916 32::1 9209 _..,, .. p, 12r21 
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3. 

4. 

5. 

JO 

docum:tl:tl11ioo i:o s...--gr'eg.are !:.'l.i:h componem of the Wiintori ·Act b~e--year 
ac:tivity ~: ~. by cornbining all Ui.r::::e compooellts wben claimants 
caonqr ~Y 5--gteg:are each col±lpoo:m.of Wiiiton Act base-y~a.r 

. ~co-::rtS·. ~· ·~·-· ;.'. ...... '_;·\J,1'1 ;•:,·· - • I .... 

..... ,,!!: 
·~-· •·:>", 

b. For c:o~ a::tiviti::s 04~ GS, and G7; 

..... 

.-:-- ·. ·~· ··.· .• ,,.,, •'· ·i ... i.f'.~ t: 'i!, 

All a!lowabte activtty coses for these three Rodda Ac:t.c:ompoaems a.re 
~iacrc:ased cOs:!:S •,,.5~ there ·wer: r:io ·similar activitie.5 required by the 

· Winton Ac:~; t:b:::rciorc, th..<>re is no ·Wlntori"'Act:base:.y:,:ar offset to be 
r:alcuk!::d. ' 

·. J ... : :., •197.4-19"75. ' : · '1A9D. ·Ht1'.9."80 ,FY 
. · !.S60 -1980-!Sl .F¥' 

l ,6;"7:, .. lfl8•ES2~FY 
1 . 777 1982-81 FY 
h8&4-.· l98E"84-FY 

. -~\ -···· ·:···'.'. ~ ,, .. 

SaJ ary and· Emplo~J~~.P:'.t:ft.~L;~hC?W.·ltlJ,;: ,i;:)a.ss~.f.~!.9~,_9fl .$:.~ •#ffiPfoy_~-· .. '' 
involved. amou:nt of time ~ot. and their bou:rly tare. The worbh:et us=-d to 
CQJJ:lJ!),U:~:·the_.hotirly• Sa.lary~~~mUSt"be S'ubmitt:4 .witlityour,claim. <&n::.fits iare 

· rc:i.rpl;i>;.\_r;>.lio.ble:r;~ b::n;fit~~·Jml.is,c~r~i~t:rnh,:."Ci.··ilf·.no ite~cn is 
subm.iireq ,,,~ l ;p::_te;m .. ~i~ :use::brfdr,·tcmputat:ion af.c:!aii:rLccsts rrldciDiify the 
ola.!l.~iflguion;_of -~~r.iiolllliti t\;d· .to.:faQ.Otioru;.r:.eq4jp:i'"unci:r ·ch: Winton 
Acr aDd those r::.qu.ircd by~ 961, Starui::s of 1975 . 
. ·· .·;"~....... .. ·.. . ·:'I~·:"'' .( 1 .. , ...... ,, •. ,r.f· .. ·· ... ~. ':' . .,,r-:\::r:~~-~, ... 

~cy:\~~ ar¢. :.suw~·"" Cttey e;~~i~1·~Wcl') =aQ,-~ •iOentlfl~ as'.·a direct 
cost as a resu It of th:: 'll!U? Dda re i;an b: cl a i m:rl . 

. ; '! ;.~:;: .:. ;:; : _. J.~..:.; •\! f?..~·,.~;: \~·.•\'!·1• .. ·f.'1i\;; J,' 

Prof~ional and. Comulmm ~rvices: S::paralely show~ name of 
pr~_[~io~J~ or ~J!:?in~l', .~.r~·fun,.-tiQ.~.i.\lb~M~PJ;SU-ltarus performed 
t:el'1'J.iY= .19 ~ 'l.'!\DQ'!J'e, ~ of :!l;P..ppll.l,~k .. ~ ·th=.,it"'T'iz~.d. c::ostS for such 
ST.~\.ses.:_ .. ln.yoif:;s ~-~·-~!ti;:!,_ a~ suppaajng .d~nuition with your 
:laim. Th:·ma;d?Pr;:a ·~i:m.burs,a.bl~ .fee for·:c:oruracted··semces is $100 Ff 
hour. A.n.tiu.al ~~-fees &ruill ~no g:reat:r th.an $100 per hour. Reasonable 

·. .. e~ \if'S;. ,w.i!l .a),so/~;1P,aj.~Jll§~ i4=PtJf\..i;:\3: .on-rP:; .monI.bJy- billings; of c:.oDSU!tants. . 
. _. !ii;?:~e;y~~ ,-.~.Y=L~~Jqr, ~!:!§J!l.i:a.~ ;i.i:IQ;:;~~.J (.i.n:::lud.ing attorneys). h.ired · 
.. ,, . 'o,J·'.~ cl;o,~. shaj;l:· ngi_,~;.!r,;:j.i:q_~..Q)lrLi!J! iUilounuib.i~·'l.han that. re~1ved .. 

by State employe::S. -~ -~12:l.!S~P.Jµaj,er; TirJ.e 2,, Divi:' 2,;:Se=tion 700ff, CAC. 

Al!cwa'o,le .. Overtr-ad.Cost: SchOOl ,distric:ts must ,us.: the· F.onn 1~3 80 (oi' · 
·s4~~~\ ;ry;p!z.:;..~)~no,f~m.F!stiY.~ ~~t-~_st !rat=,.prov.is:ion.a.lly approvr;id. 
by,~,fa\j.fFfil4!:~~~9,_fEdu-;arirm .. ·. ·, ... · 
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• eis;t::;..-99 15: 15 
. ~ SE?-15-'19'39 l.?= 1ll 

l l 

Cou.r:ity Offices 'ofE•tn~wcn int.iSt use ~·Form J.sgo (or subs.=qucnt 
~pl~in~t) ;i,:;>n~ti..,.e Gdirect cost:i·atc provis.ii;iila.lly appr1wed by Elli: 
Calif.;il.'aja ~ of:Edix:ation. · ·

1 

~ . '·, . . 
Community College Districts mUS'! us= oni:: of the following thr~ ·llll~i:ll"rimliii.'lfsS! 
g A Fed.mr.lly-~ rate based on OMB Ci.reukr A-21; · 
• Tfi~Ls'~ coDh:oW:ir·s FAM:2sic wl:iit:h 'uses th~ CCF.S-311 ;'.~\" 
• S.:V~ pkci\rif &°A). · ! 

181 



PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 
·;:·:. ·~. 

I am a resitleli.t·'cif'the Ooi.i.D.t)r·of Sacrament'o, Bnd I am civertb.e age of 18 years and not a 
party to the within action. My place of employmeii.d.s 4320' A:uburn Blvd:; Suite 2000, 
Sacramento, CA 95841. 

. .. .. ···· :~- ... _, .·.'~J',::.'· :,,i.". ··... ·~=! .. ·.":'.1' .. • .,~";·~: .. f 

On May 21, 2002 r·s~~d.'~~R.~a'.P~~(to DeParlci~t' of~n~.~F~;-#J?~g Arbitration, 
CSM-01-TC-07, by_placing a trq.e copy thereof in an envelop~ .. f!.cJ.Qr.es.s~dJ9 each of the 
persons. listed on the mailing list att~cb.ed hereto, and· by sealing and depositing said 
envelope in the Untied State mail at Sacramento, California, with postage thereon fully 

. prepaid. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and c01Tect, and thai; this. declan~1.tion was executed this 21st day oflVlity, 
2002 at Sacramento, California. · 

'o 
'o 
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e Wis. Susan Geanacou, Senior Staff Attorney 
Department of Finance 
915 L Street, Suite 1190 

' ' . :.! . .Sacramento, CA 95814 . ' ..... ~ ,. 

Ms. Glenn Haas, Bureau Chief 
· State Controller's Office 

Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Mr. Leonard Kaye 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street; Room 603 
Los Angeles, CA 90012 

Mr. Tom Lutzenberger, Principal Analyst 
Department of Finance 

....... 915 L Street, 6th Floor 
Sacramento" CA 95814 

- Leslie McGill 
California Peace Officers' Association 
1455 Response Road, Suite 190 
Sacramento, CA 95815 

Mr. Keith B. Petersen, President 
Sixten & Assa ciatea 

· 5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. Daniel Terry 
California Professional Firefighters 
1780 C1·eekside Oaks Drive, Suite 200 
Sacramento, CA 95833 

e· ~Q 
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EXHIBI.T D 

STATE OF OALIFDRNIA ARNOLD SCH•"IH.<.t::.Nt::.l.tGER, e>ovemor 

COMMISSION ON STATE MANDAT2S 
0011 NINTH STRE:OT, SUITE GOO 
&iAMENTO, OA 858f4· 
'i9JE: (916) S2S·S662 

· FAX: (916) 445-0278··. ··:·.:.: . .. __ . -
E·mall: osmlnfo@osm.o,a,gov ....... _ 

·'. : : .... ' ~. -
March 2~,.'.2,006 · 

M.r. Allan Burdick 
DMG-Maximus 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

And Interested Par·ties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
Binding Arbitratio1i (01-TC-07) 
City of Palos Verdes Estates, Claimant . 
Code of Civil Procedm·e, Sections 1281.1, 1299, 1299.2, 1299.3 
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, filld 1299.9 
Statutes of2000, Chapter 906 

Dear lvlr. Burdick: 

The draft staff analysis of th.is test claim is enclosed for your review and comment.. 

Written Comments 
Any party or interested person may file.written comments on the draft stafi"analysis by 
Thursday,.April 13, 2006. You are advised that comments filed with the Commission are 

. required to be simultaneously served on the other interested parties on the mailing list, and to be 
accompanied by a proof of service. (Cal. Code Regs.; tit. 2, § 1181.2.) If you would like to 
request an extensfon of time to file comments, please refer to section 1183.01, subdivision (c)(l), 
of the Commission's regulations. · 

Hearing 
This test claim is set for hearing on Thursday, May 25, 2006 at 9:30.a.ni. il.1 Room 126 of the 
State Capitol, Sacramento, California. The final staff analysis willbe issued on or about May 11, 
2006. Plee.se let us lmow in advance if you or a representative of your agency will testify at the 
hearing, and if other witnesses will appear. If you would like to request po.stponement of the 
hearing, please refer to section 1183:Dl, subdivision (6)(2), of the Com.mission's regulations. 

Please contact Deborah Borzelleri. at (916) 322-4230 with any questions regarding the above. 

;~~Q~\01-
p AULA HIGASHI . 
Executive Director 

Enc. Draft Staff Analysis · 
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. Hoa.ring Date: Mny 25, 2006 
J:IMANDA TES\2001101-TC-07\TC\DSA.do,o . 

.· ... 
,.. 

' 

, ITEM· 

TESTCLATh1 
. DRAFT STAFF ANAL \'SIS 

. Code of Civil Procedure Sections i28l.l, 1299, 1.299.2, 
1299.3, 1299.4, 1299.5, 1299.6, '1299.7, 1299.8, and 1299.9 

Statutes 2000, Ohaptei:'906 · 

Binding Arbitration 
(Ol-TC-07) 

· City.of Pai?s Verdes ~states, Claimant 
. - . 

EXECUTIVESU1\1MARY 

STAFF: WILL IN'SRRT·THE EXECU'J.lIVE SUMMARY rn THE FD;fAL ANALYSIS. 

I. 

. .. 

Ol-TC-07 Binding Arbitration . 
Draft Stqff Analysis· 
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ST A..FF ANALYSIS 

Claimant. 

City of Palos Verdes· Estates 

Chronoiogy 

10/24/01 

01110/02 

·05/22/02 

03/20/06 

City of Palos V (frdes Estates filed test clailn with the Commission 

The Department of Finance submitted comments on test claim with the 
Commission · · 

Cit): of Palos Ve~des Estates filed reply to Departri:tent of Finance 
comments 

Cornrrtlssion stEriT issued draft staff analysis 

Bacl~ground . . . . 

This test ciaim addresses legisl~fl.oii. ftiv6i~ing l~bor~~laBons between local agencies and their 
law enforc.ement officers and firefighters, and provides that, where a.ti impasse in negotiations · 
has been declared~·•Bndfif\the' employee ODgai:tiiafion SO requests, the parneS'Wc:iuld Oe~ subject 
to binding arb.itration. · 

.... ~·.-·· ..... ~- ····-· ... ·~·.~·-... -· -·-
Since 1968, local agency labor relations have been governed by the Meyers-Milias-Brown 

' Act. 1 The act requires local agencies to grant emplOY..ees the right to self-organization, to form, e 
join or assist labor organizations, and to present grievances and recommendations regarding 
wages, salaries, hours, and working conditions to the governing body. The California 
Supreme Court has recognized that it is not unlawful for public employees to strike unless it 
has been determined'that the work stoppage poses an imminent thr~11t to public health or 
safoty.2 Employees of fire departments and fire !Jervices, however, are specifically denied the 
right to strike or to recogni'.?e a pfoket line of a labor. organizati9n while in the course of the 
pe1iormance of their official duties.3 Additionally, the Fourth District Colirl of Appeal has 
held that police work stoppages are per se illegal. 4 · 

Under the Meyers-Milias-Brown Act, the local employer establishes rules and regulatioru 
regarding employer-employee relations, in consultation with employee organization.S.5 The 
local agency employer is obligated to meet and confer in good faith with representatives of 
employee bargaining units on.matters within the scope 6frepresentation:6 Ifagreemerit is · 
reached betweei;i. the employer and the employee representatives, that agreement is 

1 Government Code sections 3500 et seq.; Statutes 1968, chapter 1390. 
2 County Sanitation Dist. No. 2 v. Los Angeles County Employees' Assn. (1985) 38 Cal.3d 564. 

3 Labor Code section 1962. 
4 Ciiy of Sant~ Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568. 

5 Government Code section 3 507. · 
6·Government Code section 3505. 
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:.;1: ___ ...... 

-~r. 

1: .:..,!.. 

memoril11.ized in a memorandum· of understanding which becomes binding once the local 
gove~ug ,body a4opts it. 7 -. . · . · '. . . . . 

Relafeii Test Claim -Local doveriiiiient EriivldfimeM Retatib/.is JO 1-TC-30) 
• , !, : . 1 

• ·, ;. ,' ,::•/ I• • ,, ' ".' 
1

' " ' '_. • - • ,:,~:'" ••_, \: 1::. ~.' : ! ~ " • 
0 

'•'' "• • 
1 

, , j .. ' • 

A relateq test .claim was.filed on Al).gust 1, 200.2;· teg~rdi,ng statutory changes to the Meyers
Milias-Brown Act (Stats. 2000', ch. 901) and regulations implementiilg the statutory changes 
·(Title 8, California··cocle ofRegUJ.atlbils,;§§ 3·1001- 61636): That test clrum ha:1riiot ·yet been 
brought before tht'.:1i:jmirmJ.ssi6ii. · · · - · · 

Test . .Claim Legislation 

The test-Clfilfu iegislatlciii8 added several sections to the Cci'de ofC~vil Procedure prov'i.Cling 
new,. detfi.iled;prbcedures·that cohld be inv'oked by:'tlie'eiriplO)ieie"orgaru.Zation iii the even(an 
impasse in: negotiatiorui has been -deelfil!ed. · Section 1299' sta:tcililfue fol~oWing legislative intent: 

::i.1'!1°,, 1
1

1 I ,.f1• 'j(''jl,' -

The Legislature hereby finds and declares that strikes tr.ilcen by firefighters 
atid law eti;fci'foerb:ent offiC'efs agfilnsf publici'eri:l.piqyel:s'are .Ei: mfi.ttef of 

-stateWl.de'ccihcei,'ll, fil'e'a j:li'edictab1e'6oilsequetlce oflabor !lh0ife arid"'p'oor 
mol.'ale iliaf is 'o'ften the o'6:igroWlli ·or· siu.bsrlindara ·wk' es anO. oen~fits, and 
-are 'ni:ff ill. 'tlie· public iiiffatest.~ • TiieIJ'&glsiati.ir~'fuhiier¥rm_a:{ancl. ·declares that 
- the dispute res'olliti'.oh' pi:oceailfes: .. con'l:'i:imed in· thls' title' ptovitit\ the 
appropr~ft,te-me1ih04 for 1.'es9lying publ!ic:,ci~qt0dabor,.disputes, :tl;tat-eoµld. 
otherwise lead to sttil.~~13,py firefight~rn iQ,iJaw ~nforcemen,t ofti.aers. -

• ·I tis the in.tent 6'ftlie Legislarure 't6' profo6fl:lie'b'.erllth anti· welfare 6f the ·. 
public by providing impasse remedies necessary to.afford public employers 
the opportunity to safely alleviate f£t-J.,f!ff~~ Q.~·lE1-~9~·~~e..1h,~t::wmlq ... 

~~~~ici~~~~;J.st7gi~=~~;~!tti{;;8lt{[:~~:g~~~i~~~.~~· _It is 
pre'd?lnfu.fiii.\:~1!±P.os'~1,1 thls ~~l~ l\~:'c'3if :ffiidi ta. '~p,p·fy brbadift~' ail puBiic' 
emplo),'ers,.iri6h1ding~ biJ.t!iiot·'fhmleil.'lk 'clta±1er citigs, 6~UD:fies,'lMd cities --' -
a!lddo\:mtie's'nr'ili'ieflstate: '.· .I ··~ .. , I .. "·· .... -.·.,, ... ,. . ' - .. -

- :~' .: .i1.:_;~·i - · ·-·· ,1U 1~r . . 

It is not the intent of the Legislattire to alter the scope of issues subject to 
collectiv~ barg~g between.Pu?µ~. ~ffrlfl~~nr~· fl!!;d,,l:lmplox~e cirg~zafio.ns 
representmg fuenghters or law elifm'~ement officers. · . · 

The provisions of this titie'ai~'ili.teBded oy the Legi~lafui:g·io go'v~rn-the 
resolution of impasses reached iii' collective bargab:i.i.ng .. between pilblic • 
employers and employee organizations representing firefighters and law 
enforcement officers over economic issues that remain in dispute over their -
respective interests. . . · · 

The legislation provided that if an impafise was declared after the parties exhausted their 
mutual efforts to reach agreement over ~a'tJ~~ll within the. scope of.the i;i,egotjatiop.1 aq~ t]le 
parties were unable to agree to the appointment of a mediator, or if a mediator agreed to by the 
parties was unable to effect settl.ement of a dispute between the parties, tlie employee 

. . . - . 

' " ~: 

7.Government Code section 3505.1. 
' ' . . ' -

8 Statutes 2000, chapter 906 (Senate Bill 402). 
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I 

orgariization could, by written ncitificatiob: to· the empl6yer", request that their differences be . e 
submitted to an arbitration panel. 9 Within three days after receipt of written n0tificati0n, each 
party was require.~ to ~~si~;tl:~e ,o.nejr.~~W?.,ef+ qf th?- ?.'.!J1~e~~,~·d. ~~_os:~-·~~ .m~~b.e~s! ":i.tl1;w ~ve 
days thereafter, were reqUlred to designate an add1t10niil 1mpart1al person with expenence m 
labb1: and ma.riagemeri.t dispute·res6lutioii tci ikt as chairperson:of the .. iii:bitratioh panel: 1·0 . 

Th~.fl!bitrati~~:pEUlel was ~eq~l,i,~4 tQ:mee_t: .. ~th the p~f(s.wi~ten days afte1'. its .. 
establishment, or after any additional periods of time mutuaJ1Y. ag:1:~e.~ upon.. 11 'fb.e parg:l was· 
authorized to malce inqui.J;!es and investigations, hold hearings, and talce any other action., 
including further mediation, that the panel deemed appropriate. 12 Five days pricirto the' · 
q9n:u;nep,.cement qf the arbitratiog· pap.el' s he~gs,; each of the parti):ls was reqµITTid to subrriit a 
last best offer of;se1:tlem,ent c;inJ4e,.4isp:uted iirnues. 13 T4~ pane.I .decided the. displltf?4 issues 
sep.ara~elY1 9r if;W-1-\1;1;\@y ag~(f.e~t by ~el~9ting.the last'Qest offer package that.most nearly· 
complied with sp;cifi.ed factors .. 4 

. . 
'·•· • • .. ~·. i.=· j ~: • l I !• '· •! ,· ·• • • · • • 

The panel .thep. deli,y~~etj. ~"9.<i>PY .P.f.#§"4ec~~i..c;in;tp t\1~ parties;. but tii,e, 9-ecision c.ould not be 
publidy disi;;tps~c;j.Jor .. :f;iye Q,EJ.¥s. 15 '.Q1El ~i:pi~ip11 was n,QP~i.n9lll,g d:ur,W,g that. perio.d, and the 
parties coJ.JJ.4:n+~et pr~v;t~l,Y. tg !e.89,~Y:rAhi::ir.iP..i.ff~r.ences an,d, by:wµ1;ua,l agteement, modify the 
panel's 4.eµision; 16 At ·'U'i.e .. ep.\:f .pf;tQe,fi;Y,tt·,li\€1;:YriPel'.i9.¢; th,e,9-!:1,S~~iqµ ~~it may -hE1v:e been 
modified by the J.J~_es was pµblicly disqlose.4. .. and bi.nPin,g on,.the paities.17 .. · · · 

Code of Civil·Proc.iedure:secticni'l299.9,"iiubtll.\iislon (b)', pfoV:iued tliat; ui1le1fa"citherwise 
agreed to by the1pattl'es; the16bsls i:lfthe ·8.j.<bitfati6n ·pftfceedi.b.g 'and the expenses 6fthe 
arbitration pani:il, ~;i<;~ep,t t4o.~e 9.f.tP..e e111pJ9yer,.represen.t~tiv~, y,rou,J.d .. be borp.e by the employee 
organization... .. ,. :·.:i. . .· .,. "" · . ... , . · · 

Test Claim LeM&la_tj.,6n:'tfJeclCireif UnbonstifU'tio'flal ·'" r . . . 
. . · ~·.·~.:c:•~ ... ;~·•:~·~i-: ........ · :~:r .-~r 1n11 .-!'l' rr.11· ··:· 1: , . :· .. ·.... . , ... · , ..... : ·. 1f-; • 

The test claim legis1~t~9,t;1: .. .m,~j:~ .. ,eP.J:iW,tx .. ~~.s 4~.q~~4, ~?9.~sti:W4onal ~tthei C~~9-1:111a 
Supreme Co~. 01'l:.Ap.r~.\ifJ,, ;f.,003,'.,F+~ v;ioittlW$,I).QajPAA cif w!icl~ X.C 9f th,\1 Ci;J.itg~rua 
Constitun9,n,, ... ~ 1,~e. 't>~si,~ .for tl;l.~A~ci.sl81t.}s .. tfia,tJq~Je~t.slaJion; .. 1.) 4~priV;e~ t,h~ .. 9.ounty of ~ts 
authority· to provide for the compensation of its employees a~. guarant.ee.\l,,.l,ll $;t:tt6~~7J, section 
1, subdivision (b ); and 2) delegates. to a private body the power to intenere with local agency 

• • • • ~ •; l j • . ' ' . • • 

!' .. ,·· .• ,!:·:·· : . . ;· '!;~1·~·' ; .. 1'i·1r11::·:· .... 
9 Code of Civil P:i'ocedure sectiQn l~~9 ..4, SµJ~W.:vision:. (a)., . , , 
1° Code ofCivil~rocedi.u:1< sectio.n 12,~9.(subdiy~~i011 (b.). 
11 Code qf CiviI.Proceduw section.: 1299·.fr; subdivision{a). 
12 Ibid. : . ·:•:"•' 

13 Code of Civil Procedure section 1299 .6, subdivision (a). 

14 Ib'id. :.·· .,. . 

· 15 Code of Ci Vil -Pioceduie s.ectiori 12'99. 7, subdivl.sio'n (a). . 
-~ •• ") 1·.. •' l ·.f·,: '• . ; . . 

16 Ibid .. . 
17 Code of Civil Pro~edure section 1299. 7, subdivisi.011 (b ). 

. .· tl ... 
18 County of Riv'erside v .. Superior Court of Riverside County (2003) 30 Cal.4 '278 (County of 

Riverside). 
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finanCial a.i."";fajrs and to perform a municipi;tl function, as prohibited in, mticle XI,. section 11, 
subdivision (a). 19 

- • · _ · - · · 

Claiillaiit' s P6sitioh 

Th:~. d~i,ilif!:l~1 c~ob:te~d~ tl:\at,t~.~Jf<.~~ ql~m ~~gi~latiP,~\J?:D#~ti~~es. a ~eiµi~ur~a.1'}e .st~:e~111andat~d 
progrijiAY>'it~ t1f,e m~ai).,i)+g pf.a.i::ticle Xl;U B,,s.~pti6n ~ of the QtiliJorrua ConStit-µiJ.ou and 
Cfqy~~ent Code ·~.ection 175.}

1
4 .. 

Claimant asse1ts that costs for the following activities will be incurred and are reimbursable: 

• ~i.~liip9ti ccists tjntll S1,l~~'t4ne. ae there. i~ A'Anai ju4~~\it,9~. ~e co1i~tlhi4ouality of 
s :~::19~,'inclajlili~ .. ~9~.9.~' ':f~i' qecfaratocy relief, oppositi_cm petitions to compel 
a±bitratio' and~e~illtant a ~1. ehls. · - . · - . 
.. - .,,, .. ·~1·~ ~· .. ·~· ... ·=·:11~-.:,,n· PP, .... (,.. ·1: •. · -

• CostS'· for trainfug··~geiicy managenien( ~§~~k~~ff.'!IJt~ :1:n.,emb~rs nf go~~rning 
bodies regarding S.B. 402 as well as the in1ricades thereof. . 

• Costs incident to restructuring bargainiD.g i.initsthad.l:ic1i1'li.e emp1ciye·es-lli!i'f'artn10Vered 
by .P 1.J:?.,. 14,0f.)u1,4·1;ijps,e wl~j9h m-e ,p,c;it. 9P.'\:',(().'P.~)~:y, S .B ... 4.Q2:. 

• Inpr_eafie4 ~}ef;f .t4u.erd!l,pi;epw;4i,g· fof 11egc;it~~ti,9ris in o;rd',:lr to. ,qollflct.and compile . 
-c9mpar11~iUty .P.!lW .sp[!,GW~_q in, Qpde qfq:v_µ ·Prc;>cecl:we,, section 1299 .4. . ... ,.. . 

• .In.cre(iSed .time Qf agencY,negcitiators;dncilut!ing .staff, ·consultants; and il.ttorni;iys, i.Ii 
handling two track negotiatiorui: those economic issues which are subject to S.B 402 
ai;i;JJ;ifat~pp., !lf!-d,those.!s~~e~ w,hich,S,::~-.n9t suNecty;i ar.~JV;ati9~1 . . . - · · 

o Tilne ti:i. ·re'· are for fili{i bonslllt V,ii'th"Uie o . erlliriO- bo'ili'd re. '8.riij.p. the last best and 
•'1'·'\·1'•(.\""I" ,;·~P.-:-i .P .. ""f ._. ,. ~1 ·•r:··: . !·'.[:· .:·,· \". 11]'.'li,,. r' 'O'"JJ 'g 1 ~1·:;1 lil""'~ ·~-- / ""'". ,g ~ .... ;. g ' 

:fuial offer fo "'be suhirlltted t6 the arlJ'h:atlci:ii '"ifu.eL · · · · · 
··,'"!.' ;·i-:j1··~ ... ~~·· .. ··11P ..... ;·.: ' I • 

• Time to prepare for and participate ill any meCifaiion process. . 
• Co'iisfiltiilg time' iif ne'g'6naitors/sfa'ffliill'd' 6oliii~e1 iii seie·c.tm.g the ageiiC:Y panel member. 
• ·time' oftlie agency negonatol:'s; staff and; co~d ·iri v~ffi~g im1f8ei~cung a neutral . . 

arl:Htrafo~. - · · · ... . ... · · - · · · , ' -· · · -. ·· 
• ti.fu~ orth:b agen6'y negdfi!l-fot§, staff ai~!f2'dilrisei in briefing the'~g'Hi6y panel member. 
• ·• Time of-tjle .ag6ncy negotiators; staff and cowel in pFeparing for ·the arbitration 

hearing-:.- , """" · · . : 1 . . · • . ; • 

• T~e•of:the agency negotiators; staff-and counsel iil vetti1;1g, selecting•and preparing 
expert -witnesses. · · · · · 1 • • :.-~.· •· • r . ... 1 

• -

• . Tl.n:i,.~;Q~.fue ~g~ri-fy P,C\.D,~l, member ap.d attqm,~y iµ, pre,~w.bi~atio;o ~e,i;:iings of the panel. 
· •· St~.~\l,p.Jtqr.p,ey ~4r\e.ilf;vplve,4 m discqveJ.y pursu.ant.to Cq¢<:! qfQ~:vU.fr~cedure, 

se~tj.o~)2?J,l, 12S.1.2and129Q.~... - .. 
• $~:;iif;· atj:pmey; wiwess. and age.IJ.CY panel, membe,r time for. the he!J.rirrgs. · 
• Attorney· time in prepari;0.g th~ clpsing brief,. . 
o · Agency pari.el member· time in consulting in· closed sessions ~th· the panel. 
0 Time. 0f.the attorney,- negotiators,. and staff in consulting with the agency panel mernber-

pnor to 'the issuance of tlie award. _ 
• Time of the attorney; n:egotiat0rs,- staff; 1agency ·panel ineinber, and governing board 

consulting regarding the award arid gi\lin:g directioru; to· agency negotiators. . 

19 County of Riverside (2003) 30 Cal.4°1 278, 282. 
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. : . : .. ".; 

0 Time· of the agency negotiators to negotiate with the tiriion's negotiating 
representatives based 011 the award. 

° Costs of implementing the award above ihose that would have h~en, incurre.q,,1,J,ndi;i~. the 
agency'slast best.and final offer . 

0 • Costs' ·or iiie~hable. liti'i~#ofi'regefclilig the intdrpretatibn of cdticai provisfoiiS of the 
faw 'iihlcb. are ambigudt.is, mcfU'dfo.g the fact that the act covers~"Bll citi:i~I' IoilhS of 
remuneration," and covers employees performing "any reiat~d duties" t6 fitefi~tlng 
and investigating. · · 

0 A!l ~fic!J.gonaj. in.t~,tj_bl~. qps~ el_ernent at the last _l;lr;i,~t. offer ph~e of 1)~$,()liations, 
i~Y?Ivfu~ ''.~~ailc9¥.1~.~:\~;,_.to ?oJn~~~~ati~_n paCldag~~ tJ:iat_ 1):1._a:r,_ ~e adde~ -)'i~:i.en ilie local 
agency perceives possible Vul.nerabilihes' m its P.~&o!!-i;:p~~ p9 1~.1tion1 est,ima,ted to be an 
overall 3% to 5% increase based on the most feceiit negotiations with the Palos Verdes 

· Esfa.tes P6td~ bfficcll!~'i'A.§scidatlciri. ' ·· · .,., · 
· :;i.;•-: ··~:~,-~ 1 • I ...... 

Dep~rtD;J..~~t P.t Ri.n,gp.ce. ,P..ositjo~ .. ; . : , 

Department of Finance submitted 'co'infneri.rn on' the test claim c6nCluding that~tiie ·" 
admfoistrative ·a.nct comperi.satiori"'c6st.fc1iilineti ill the tesf clailn are·,not fofri.ibili'sable costs 
pursuant to iut!Cle· xriI B; sectio'ii"6··6'(the. c·alifofuia.:·~oiistihiti6n,:~biised dri vancil1s court 
decisions' and 1the provisions of the test.·clairh legislation .. · Specifically;- the Department asserts 

·that: ·. ·:.i · , . . -. -

•. ~ • •". ·•; I~ ' ' ' : ( • • . ~ • • • . - • - . ''. : ' ." : ' ~· ' 

1) tq~ .. t~~~,_cl~,jpi ,l~\~~~1-~tiq,]1,c:\~~~ nqt cr6.*-~-~ 'a new pro~~ or·~~~~J: le~~f pf s~rvice in 
an:'exiiiiin" · tof!fain an8'. 'flie C-osl::s· alte'"ed ~o· n6t item from'the· erformance of a gp "' • .. .,,., .. , ... ,_..,., .. .,.'}".:'g"·"' .. _ .. _.,_. .... ", .... - .. P •. 
requirement unique to l6C8.1 gov~ruineiit; · · · ·' 

.. ;I.'~ •·_.,•,tj,.•"" !f "/"")~: :.·• ' • ."i+"I .· ' I . • ' . """!': 

-, 4) .. a~xg~4 lfig~~~ ~psts for ~P-1:'R.P!lD.s.~~g,we ·c!aj,¢~t' s ~mpJ.g.ye_~$, !il'eJ:l-Qt, . 
. . . : , .. i:E;~Df~Ws~P.le,p)ltqe; cqmp~!;1$!ilti9n of ep;rp1oyee~ ip._ gep.~r~bs ~ co~tJ;illl.t all , 

'employers must pay; furthermore, allowing reimbursement for 6.11,Y qµc]?. costs could 
"uw1~i;mip,e an- einploye~::S, u-ip,enti:ye.tq.,coll~c;:tive!)'bargam in, _goqd faith;"_. 

3)" ·alleged .cost fodncreased oom.pensation is :not• unique· to lo.cal ·government; even 
though claimant may argue that compensation of firefighters and.Jaw enforcement 
o:fficers is.unique .to focal .govemment,•·the 1'foc1J.s,must·be on the hardly unique · 
function of c~mpensating employees in general;'; and . · , .... · 

4f C6d¥ .. 9fC1viiPi1ocediir'e f'.iecucm 1299.9:-~ubd.ivisio'ii (b); provides that c?sts' of the 
arbil:raiion'proceedi.rl.'g and expenses of th~ arbitratio:n:_pii.ri'el;: ~x6ep't those of the 
employer represeiltative, are to be borne by the· empfoyee orgamza:jion;-'in the test 
cla.im·legisiauciri, tlie Legislature speciiichll:y foi..iriffthaf'the· dutieii of the local 
agency employer representativ~s are.substanti:ail!l:y similar to tb'e·duties required 
Ulld-er; the)cmrrent collective barga.i..riing procedures and therefore the ·easts incurred _ . 
in-perforining.thpse:duilies are not reimbursable state mandated costs; ·Eiil.d_thus, 
during the course of arbitration proceedingsr"thete are not any he1l costs that.the 
empJoyers would ·have to incur that would not ]),ave be.en incurred.in gO-od faith 
bargaining or-~at are not covered by the employee organizations?' . . · . 
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Discussion 

The courts have found that article XIII B, section 6 of the California Constitution
20 rec6~~es 

. the state constitutionai .restrictions on the powers of local go:vel'1111+filllt to tax and spend.~::o'.'.~ts : . 
purpose· is to preclud~.the state fyi:im shifting financial responsibility fo:r cariyfilg,out:·· · ·. , 
governmental functi011s to lobal:ii.gencies, which are;'·iill.equipped' to assume increased 
financial i1esponsibilities because of the taxing and. spending limjtatibn8 that .artioles XIII A 
and XIII B impose."22 A test claim statute or executive order may impose a reimbursable· 
state:-~~dated pro~·ain if i~ ~rders or co~and.~.' ~;iqp,~ a~;;pcy ~r s.\lh9ol distr~c,t t9,, e11ga~e· in 
ai1 act1v1ty or task.2

- In additicn, tbe reqmred activity or .task must be new, consututing a new 
program/' or: 'it must create~ii. "higlier level ef service" ,Qver the previously required level of 
service. 24 · 

The couits ha:v~ defined. a ~'progtam".·slimjebt to articI'e XIitB·~ section'l6';:'0filie··dalifo'1nia: ·. 
Constitution, as one that canies out the governmental function of providing publie'liei'Vk.es, or 
a l!iw .that impSJ~\i~ JAJ,i1ql,l,~. giq;m:y1w::n;t:11 .on lo.r;:al a~encies 9.t:~'?l,lool,.distri.st,s t,9 ~f 1~,:qii:in~ ·a 
st~~~. ppH_cyi P,~t qm;s :p.ota:p:pty.~enel,"¥1-\lJ:' ~C! a).1.f~~Went~ !lll,4.l:lnt)ties ir\.th~ §tate.. T9: , . 
di::tem:i,il).~ if ths 1.i:irpgi;~ .~.% r.iew or,,im,R?1~es,,a, lngherJ.e.nJ.Pf s~rvice,.th.f(,t~.~,t q~-~iw.J.~g~slation 
must be co?1pare~ wi.th the legal.requll'eJ):!.eR:f§.:.W. .effe.ct lirµn;:ip.i,fl,t~lY·~~fore,.th:~ en~i;:tr:p,.(,lgt of 
the test claun leg1slation. 25 ·A "higher level df service" .occurs when the new '·requrrements 
wett! ltitendea'f? pro.vide'aii'el:ihariced ·s'er\r)ce to t~e puoifo. i.>27 ·. . . ,, 

• I , 
' ..• , .. ' 1 ·•. . .• , •• .. . •• . . . 

20 fi.rticJi;: Xillr°:B,;sf'.l,ction 6;. subdiyisJpn. (~), (as.;atp.e11de¢;by Propositiqn 1.1;\ iri ~ovei,iµ]Jer 
2004) 1provirles: ~~Wh:enevet:.the Legi,s~a,ture GI' ·any state.?.gency maµdi.iites a;new.;p110gram or 
higher level of service ori any local government, the State shall prq:yide a subveD,tiqp.. qf funds 
to,.felln,,b\ljse th.at ~9c~~ ·gqve~e1.1:t, fpr tP,e _poffi,:~. of tp~ pr!Jf??;:~. 9t; increas,1:1~1 1,~yel o~ sc:;ir:r[ipe, · 

· exi?,e t ilia.t th,~ Legi;sJEi~rh ri;i_ay, but iieea ript .. J.?rovide 11- suo\Jb#tian· Qf funi::l~ 'fq(th~ following 
· · · · maiiN~tsil: c 1) t~gi§itl.tbie tiirui'.aa.t~§ rkqu~steii' t;'y 'the lo"Cai' ~g~ii6y hlfebfoci. (2) ·t~1i;i§1tlioµ 

definmg a new crime or changing an existing definition of a crime. (3) LegiS1ative i:i:i'aridiites 
enacted pripr tO J anufil'y I, 197 5, or exe.cutive orders. or regulations .initialiy implemeniliug. 

·'' .Jegisla'tion·emicted.prior td January.:J.o 1976." ·,i'.•·· · .• . 

21 :Oepdrtmei1tbf Flnaiice v. Com.niis~fo'h on siate Mahdates' (Kern High School Dist'.) (2003) 
30 Cai.4th.727, 735. · . . · 
22 

Cpµ11ry of,$qn{?iego v. Staf~. ofCalifomia (19.97) ~~ S,!il.4t~A8r81.. . . 
23 LongBedch UnifiedSohoo/ Dist. v. State ofCalifornia (J990) 225Cal.App.3d.155';;1"74. 
24 . ' . ' .. ·• . .' ( . . . . . '·. 

San Diego Unified School Dist. v .. Commission on State Mandates (2004) 33' Cal.4th 859, 
878• (San Diego Unified School Dist.); Lucia 1'.1far U11.ified School District v. Honig (198·8) 
44 Cal.3d 830, 835-836 (Lucia Mar). ' 
25 San Diego Unified Sc,hr§ol Dist .. ; supr~, 33 Cal.4th 859, 874-;·(reaffirming the,test set out in .. 
County of Los Angeles.~i. State. vf California (1987) 43'Cal.3d 46, 56; Lucia Mar; supra, 
44 C(i].}d 830, p5.). . . . ' . . . . . ' 

26 Sein.Diego Unified School Dist., supra, 33 .Gal.4th 859,. 878; Lucia Maly supra, 4:4 Cal.Ed 
830; 835. . 
27 San Diego Unified School Dist., supra, 33 Cal.4th 859, 8.7~. 
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. Finally, the newly required activity or increased level of service must ·ilnpose costs mandated A 
b ti ta:t u . . ~ . y .w s e., . ,. · · . 
•'LI·'· , ' .. . . . . 

· The Co~ssion is v.estecl with exclusive alithority to adjudicate;;d.isptites over. th.e existence of 
state-mandated pro grams within the mearilii:g'.of aiiicle txIII B, ilectlb~ · 6 ,29 Ill rnBldhg its 
decisiom/the Commission must.stl'ict1ytonstrae article XIIlB, section 6 ll.nd nst apply· it as 
a.n:"equitableremedito· cu.re th.eJierceived unfairness reslilting :fi.iotii political decisions on 
funding· priorities .'~3 - · , . . · . , 

This test clanri pres6D.t§. the ~o-iiciwi£g issue: 
·, ,- . "' . _,, 

o ls tl;i.e test· claim !eg.isl"!tion subject to l:!rlicle XIII B, section 6-ofthe 
California Constitution? · 

· Is tne .. tesf cl.a.i.mJegislation slil;iject to. a1'ticJe: ~ B; Seqtj_ori 6 of tbl')·Oalifornia. 
CQ.nstitu,tj(J:U?. '-'''· ., .,, r ·. 

In O'hi~:l"f'O'F the fo.§1: claim Iegis)at_iqri fo inipc>°se a ±ejllibursabi~'"8tat6~iWaniiate'4 program "tinder 
ar1;icle '{{III 13·,· ~e6tion 6, ·th'e1~'i:~futdfy Hui'guage must inandii.t'e 'ari' a6tl'v"ity 1di1ta.

1

stc up\:Jh lb'Cai 
· go'v·efifui'entfil agciud(ls: if tlib Ie.tlgti~ge cl.o~'s hot di'a.lld'ate r.lribqMre .. iOcai ageneie'~ 'f6"iJ·e1;:form 
a 'tas12"/ ilib1i0 article XITI'B, :sectidB. o iidiohriggi;fol:L: · ·' · ,,., ·· · · · ·' · '' 

, ; ' ;' •. • •· . . ' . '1,'t ' .. ," . , . '.' • : '•I~ ,-. ,'I , , 

AB noted above, the test clai.ri.1 legisla,tio:q,in its e_p.ti,r~ty w.as;4~GlE!.recl:-UI)CQnsti.W,ti9:g.al by.the 
California Supreme Court in County of Riverside. 31 The Court stated that the legislation 
violates two provisions of article }Q of the California Constitution: "It deprives :fue county of 
its authqrit)i fo provicle--for m;e' ccimpensaticiti of its' eriij:ifoy·e!5s1(§ · 111 iitib'd:.' (b))' anCI. deEigares to 

. a p1'iV'!'J.te 'body the ·powef·fo i.iitetfete' with counfy "fillan:ciail affairs anti fu · perfo:rn:ti. ii".inuriicipal 
. 'fuii6ti.0h(§·1.J.1}'•subdr(a)).''.3.f :" '" ·· .· ··· ·· · · · ... · · - ·· · 

~~~~\~~~L~t!''i;;.~t~i~i':f ~ =iaj''!'" 
thr.>irw"\W'~.rul41g, · · · ::· .. 

The~e exists no '·'general rule?~ with regard-to the•e:!fectiveness of a ~tatute during that period 
between its passage and the unconstitutionaiity deform.inationi Oliver RYRield,-a well-"regarded · 
sqjiolru:. i.+i. ~s .. ~e~ ofJaw, states inJµs treatise, "Th~ .. J3:ffec,t of an Unc;qb.stitutton11l $~a,µite~': 

28 County of Fresno v. Sfate 6/Callfornfo (1~91) 53 CaL3d 48:;{;' 487;·co~n61" ofSohonia. v. 
Commission on State Mandatesi(Q,000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Govemm~nt Cod,e sections i 7514 and 175?6. .., 
29 1<!.ihlaw·v. State of California (1991} 54 Cal.3d 326; 331"334; Goverriment Code section.S 
17551, 17552. . ' 
30 -County--of Sonoma v. Commis.sion on State Mandates, 84 CaLApp.4tb. 1264, 12.80 (County of 
Sonoma), citing City of San Jose _v. -State of California-(1'996) 45 Cal.App.4th 1802, 1817. 
31 County of Rive1·side, supra, (2003) 30 Cal.4th 278, 296; "The Court of Appeal· c6itect1y ~eld 
that Senate Bill 402, violates sbctions· 1, subdivi_sion (b), and 1.1; subdivision( a) [of a11l.icle iG 
of the California Constitution]. Accordingly, we affirm the judgment of the Court of Appeal." 

32 C~unty of Riverside, supra, (2003}30 Cal.4u' 278, 282. 
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There are sever.aLrules.or views, not just one, as to the effect of an 
UR.9:9,nstjR-ttionaj ~~,~tii~~· All courts ~ave <t:PPH~g ,~~pi ~n at va,rioU# times 
aritl iµ, di~~l~H~.: i?itua~io*.s~ ,.'Rot all 661.aj~,~ITT~e; hciw~ver; Upol,i' w~ ' ''' ' ' 
Eipplicabilitf of!Wiy.'particulw:: fule to a specific case. It is this lfick Of 
agreementtlilifciiuses the coiifusion in the case law of the subject.33 

' 

The traditional appro~~~·.;,,,~ that an unconstitutional statute is "void ab imtio," iliat' is, ''[a Jn 
unoonsti'ttiti:ona1 statute:is not a law; it confers ne ;i:ights;dt imposes· ri0 duties; it affords.no . 
protection; it creates no office; it is, in legal contemplation; as inoperative· as ili:ough it ..had 
never been passed."34 This approach has been criticized in later decisions, however, and the 
trend has been toward a more equitable view that binding rights and obligations may be based 

· on a statute that is.subsequently declared unconstituJional, and that not every declaration of 
uncoristitutionality is retroactive in its effect. 35 

· 

Nevertheless, under California state mandates law, the deterini.nation as to whether a.mandate 
exists is a question ciflaw.36 As stated in County of Sonoma, the Commission must strictly 
construe aJ.iicle XIII B, section 6 and not apply it as an equitable remedy.37

• 
33 Mr. Field's 

treatise devotes a chapter to "Mistake of Law and Unconstitutional Statutes: Payments and 
Services"39 which is t4e niost analogous to the situation arising in tl1is test claim. In 
Califomia, the prevailing case law denies recovery of money under contracts where a mistake 

:;::·)fi'of law, based on a statute that was subsequently declared unconstitutional, was the basis for 
:. -~'.'the original payment.40

. 

: Thus, staff finds that the test claim legislation created no mandate under article XIII B, 
. · ,. section 6 of the Cruifornia Constitution for any period of time because the statute was declared 
· unconstitutional and mu.st, for purposes of this analysis, be considered as inoperative as though 

it had never been passed. 

"' 
::,,1,'1 ·----------

· 
33 Oliver P. Field,. The Effect of an Unconstitutional Staiute (193 5); pages 2-3. 
34 Norton v. Shelby C~unty (1886) 118 U.S. 425. 
35 Chicot County Drainage District v. Baxter State Bank (1940) 308 U.S. 371. 
36 County of Sonoma, supra, 84 Cal.App.4th 1265, 1279, citing County of San Diego v. State of 
California (19.97) 15 Cal.4th 68, 109. · 

· 
37 Coun't:yofSonoma, supra, 84 Cal.App.4th 1265, 1280; see also City of San Jose v .. State of 
. California (1996) 45 Cal.App.4th 1802, 1816-1817, citing Pacific Legal Foundation v. Brown 
(1981) 29 Cal.3d 168, 180. . 
38 The doctrine of equity in this sense means the "recourse to principles _of justice to correct or 
supplement the law as applied to particular circunistances ... " Equity is based on a system 'of 
law or body of principles originating in the English CoUrt of Chancery aJ.1d superseding the 
common and statute law when the two conflict. (See Bl~ck' s Law Diet. (7th ed., 1999) :p. 561, 
col. L)) . . . · · . . 

' . 
39 Oliver P. Field, The Effect of an Unconstitutional Statute (1935); p.ages 221-240. 
40 Wingerter v. City and County of San Francisco (1901) 134 Cal. 547; Campbell v. Rainey 
(1932)·127 Cal.App. 747. · · · . 
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Conclusion 

Staff fu~ds that ili,~.'..~est~la~. le?i~~a~o1f~~f.~: ?of ~~os~ a r¢!.inbtn:s·~~~e ~fate~m~9.~ted . 
program on local ~genc+es wrthiµ tl~e m:e!llllflg of art1cl~ xm. :)3' section 6 .oJ the Qalifom1a 
Constitution. · · · · · · · 

. ,-
Recommendation , . 

•': j ·~_;' . • ' - ' ' .: I : ' 

Sta:ffrecominen$ that the Commission adopt this analysis and find none of the .. activities 
claimed reimbursable;.· · · · · · 

. , 

. ,,. 

•: 

" 
.,. ' 

·o 
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EXHIBIT E 

COMMENTS ON DRAFT STAFF ANALYSIS 
BY CITY .P.ALOS VERDES ESTATES 

, , ·:' RECEIVED 
··- .. -, ... ,': <::·;,:.•···. ''.<··.':... ·. • . 

·Binding Arbitration I , 

APR' 1 3 2006 . . 

Ol-TC~07 COMMISSION ON 
. STATE MANDATES 

The following is submitted by the. City of Palos Verdes Estates to the Draft Sterr .t1 .. 11alys1s 
issued by the Commission on State Mandates' Staff: . · · · · 

' 

This matter brings forth am issue ciffirst.iFlil.pressiom: Is.tlJ.ere.a·reimbursable mandate for 
a statute which· was enacted but subsequently declared unconstitutional from the date the 
statute became effective until the judicill.l determination of unconstih1tionality? Claiinant 
believes that there is no other respon~e oi;b..er tban tq find that.the .statute is a reimbursable 
mandate. ; · 

In the within matter, Chapter.906., . .Statutes cif2000 became effective on January 1, 2001. 
The within test claim· was filed .. on October 24, 2001. · ' · 

Chapter 906 created a major change in public sector labor .relations landscape by 
mandating local governments, at the unilateral discretion of employee organizations; 
binding interest arbitration as ·'the method for rescilvi:ng negotiating impa,s.ses . on an 
economic issues.· for all classes of1 positions that ar~ related to fire Pl'Otection anQ. law 
enforcement in all California public agencies .. The only entities excluded.1fr0m. co:ver:a.gf1 
by this legislation were the State of California and those charter agencies in which the 
electorate had adopted binding interest arbitrati"'n.:;proceduies prior to J anual:y · 1, 2001, 

. ., 
On· April 21·; .02003, the California Supreme Comi, in County of River.side· v .. State of 
California (2003) 30 Cal.41

h 278, dei::lared Chapter 906 uD.constitutiona1 in violation of 
the California Constitution, Article XI, Section 1, as the County, not the state or anyone . 
else; shall provide for ·the compensation of its employees. Additiomjliy, the Si;tpreme 
Court."found that the within testielaim legislation vio1a,ted California:Constitution,1A:l.iiqle 
XI, Section 11, subdivisi<m:(a); wruch,probibits the.Legislature frorn·del.~gating certain 
local issues to ·a private person or body, by delegating the issue of compensation to ai1 

arbitrator. . 

1C. 

"'The effective dflte . [of a stattite] is ,, . . the .date up0n " 
which the sfatut~. :carr)e into being as an ex:i.sting law." ( . 
Peoole v. McGaslcey(l985) 17.0CaLAnu. 3d·41L416 [216-
Cal. Rutr. 54].)"' Preston v. State Board of Bqualization 
(2001) 25 Cal. 4th 197, 223. · . 

Thus, as of January J, 2001, Chapter 906 was the law in the State of California . 

.. 

201 



·i..· .:. .. ·.r . .'.\:"\,•"., 

.. "\Ofhere a: statute or ori:liriarice clearly defu:J:es the'·specific 
duties or course of dol:idu'ct that, a .g@verning body must 
talce, that coui:-se of conduct· becomes mandatory . and 
eli.J.11inates. any element ·Of discretion . .'Elde1· v. An.derson, ' 
205 Cal.Aop.2d 326 [23 Cal.Rptr. 48]; Drummey v. State 
Bd. of Funeral Directors. 13 Cal.2d 75 r87 P.2d 848). 

"In Drwnmeji, ;s'up1·d, the· cottl't at page 83 stated; · ". · . . 
where a statute requires rm officer ·to do a prescl'ibed act 
upon a prescribeq contingency, his functions are 
minist~rial; and upon the bapperung of the eontingency the 
writ may be issued- to cbntrcil his action: [OXtations.J" 

,". ~. ,., ... :I 

"Code ·cif Civil Ptoceam:e ;sectim11 1085 in pertinent part . 
provides, "[The writ of mandate] may be issued by any 
court, except a municipal or justice court, ... to compel the 
perfon'nai1ce'of'an act which the law'.:specili.Uy enjoii:is,·as a 
duty resulting from an office, ;: .. 11

'' Gred.t· 1Wesiern -Savings 
and Loan Association v. City of Los Angeles (1973) 31 Cal. 
App; 3d·403/413. : 

AS b'f. Jani.i'ary::"l, 2001; lOcal ·governmental cif:ficials had no ·altem'ative other than to 
enforce .fue provisions 'of iliis 1egislation.,"l 'othe!'Wise they would be subject to a writ of 
rriandat~ to comp·elbiiil:ling arbitration. . · 

In fa.ct,' [t was' b~5ause tire County of Riverside· refused :to· engage in'1binding ·arb_itration 
that the writ of mandate action was commenced against it, resulting in the decision oftbe 
Supreme Cotlit Which .made this test' claim legislation invalid as bemg'unconstitutional. 
See;."Couritji of Riverside; :supra at 283. " ·· · · · 

• ·1, . ... ~ . ' ,, : . ' . 
IriL6ckyeat• v. Ctry"'alid Cou1;tj1. of Sd.i~ F7'ancisco (20G4}33 Cal. 4th 1055, the California 
Stiprei:b.e•"Ccitift".filscu.ssed ·at' fongfri ·the legality Bf lotal city and county offi.Cials · 
di"sregarditig'stattites ilpo1i the belief that they. are .lllic0nstifutic:inal. _,' 

. . •., ~ , .. . • . ,r' ... 

In Lockyea7', the California Attorney General filed an original writ of mandate proceeding 
in the California Supreme Court· to require the local officials to comply with the 
California marriage statutes which limit marriage to a couple comprised of a man and a 
woman. The Cfty·and Ooub1y of San.Francisco had issued approximately 4,000 marriage 
licenses tO same sex couples. lb.;. Ei,ccepting the. 'grant 'of>: original 'jurisdiction, the 
California Supreme Court acknowledged tb,at' the .sami;: .iegal principles could come into 
play in a variety of situations:: · · · ' ·. · 

'o 

"The ·same legal issue and the same applicable legal 
· principles c0uld come,mto play; bowever, .. iri a inu1titude of 

situations. For example, we would face. the same legal issue 
if the statute in question were among those that restrict the 
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'' 

possession or requir~.· the registration of assault weapons, 
and a local. official~.· chargeGl .with the ministerial duty of 
enforcing those statutes, ·i:efu~ed to apply their provisions 
because cif the official's view·that they violate the Second 
Amendi11ent·of the federaJ.Ocinstih1tion. In like 1irn1111er, the 
same legal issue would be presented if the statute were one 
of· the environmental measures that impose restrictions 
upon a prope1iy ownei:'s ability to obtain a ·building pennit 
fot a development· that inte1feres.with the public's access to 
the Caiifomia coastline, and a· local official; charged with 
the roiniste1ial duty of issuing building permits; refused to 
apply the st?-tutory limitations because of his or her belief -
that they. effect an uncompensated: ''taldng"- of propert~ in 
violation of the just compensation clause of the state or 
federaiCims.titntion.. -

-, . ~-· 

'~ •:' ' 1•'• I• 

"Indeed, another example· might iUustiatr:,' the· point even 
more clearly: the san1e legai issue would· arise if the statute 
at the center of the. contro:versy were the recently enacted 
provision ~opemtive January 1, 2005) that ·imposes· a 
ministerial duty 'upon local officials to accord. the" same 
rights<and benefits to regi.Ster.ed domesfa;,:partners as are 
gr-anted to· spoi:mes (see 'FEi.m; •Code·, S ·29!7 .5, added .. by Stats. 
2003\"ch!'•'42·1, .. § 4),. and·ra local official-"perhaps an 
officeholder :ih a locale· where domestic partnership .·rights 
are unpopular--adopted a. policy :of refusing t0 recognize or 
accord to -registered domestic partneFS the equal treatment 
mai1dated by: statute, based solely upon the official~s v:iew 

· (uni:uppmted. · by _any judicial determination) that .the 
statutory provisions granting such rights tO · .regis~ered 
domestic partners are tmconstitutiona:l be.cause they 
improperly amend or repeal -the provisicms- ·o<fthe voter
enacted initiative measure commonly !mown as Proposition 

·. - 22, the California Defon~e .ofMarriage Act (Eam.- Code, § 
308 . .S) without a confimling ·vote· of• .. the .. ·electorate, in 
violation -of article II, section ·1-·0: subdivision (c): of the 
Ci:ilifornia•Constitution." Lo'ck:yem·, sup1'a at 1067. 

In the Court's ·discussion; the analysis· ·c01mne11ced with an ·examii~ation of the separation 
of powers doctrine: · · 

~ ·~ ... 

As indicated above, that issue~·phrased in the narrow. te1ms 
presented by this .case--is whether ·a local executive official, 
charged with the ministerial duty of e11forcing a statute, bas 

_the authority to diS1·egard the terms of the statute. in the 
absence of a judicial detern1l.nation that it is 
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... · ~' .. unco.nstitutional, based solely upon the official's .op1111on 
that..the governing statuie is U:nconstihitionat As we shall 

····• ,,., , .. ·see, it:-is well established, both in California and elsewhere, 
. tl~at--subject to a few natTO.W exceptions that clearly are 
' inappl.i.Cable . here"~a 'local executive official· •does' not 
possess such authority. 

" This conclusion · is• consistent with the classic 
understanding of the separation of powers dochine--that the 
legislative power is th(O ·power ·to enact ··statutes, the 
executive power is the power to execute or enforce. statutes., 
ai1d the'judicial vower is tlie power 1:0. interpret statutes and 
to detennine their constitutionality, It·is true,·of course, that 
the separation: of -powers.· doctrine· does not create·. an 
absolute or rigid· division of functions. { Suve1·io1: .0Gwrt v. 
County o( Mendocino (1996) 13 Cal.4th 45. 52 [51 Cal. 
Rotr. 2d 837~ 913 iP..2d:l0461.) !Fuiihennore1,Jegislators and 
executive. officials ·may ta1ce into account constitutional 
considerations in inaking discr.etionary t'decisions within 
their authorized· sphere of action~~such.-as .:whether to enact 
or· veto. pm posed legislation. ·or. exercise·· proseomtorial 
discretion.: ·When,. 'howey,er,··a dulty enacted statute.1impo·ses 
a ministei:ia1 duty µp.qn_ai.1 .e~ecuti.ve official to· follo.w th~ 
dictates of the statute in performing. a inandated act; the 
ciffi.cial1 generally has :no authority ·to · disregard,. ithe 
statutory mandate·. based on the official's own determination 
that the statute is unconstitutional-.. (See, e/5·.,, Kendailv: 
United State.dl:838} 37 U.S. 524,.·61.3 [9 .. b.Ed. 1181.} ['hTo 
contend, that the· obligation imposed on.the president to see 
the laws faithfully executed, implies a power to. forbid ·their 
execution,· is a JiO\(el construction of the constitution, and 
entirely·inadrn.issible~'J .)" Lockyear, supra at, 1068-1069. · 

Thus, in the within matter;JGical offici~ls had no authority to disregard1 Chapter 906 - it is 
not within their province to determin.e constitutionality of a legislative enactment. ·As 
presented in the Loc/cyear ~atter,·the issue was: "Thus; t}1e issue before us is whether 
under California law the authority of a local exec:;utive;,,qfficial;.;charged with the 
ministerial duty of enforcing a state statute, includes the authoritY ·to disregard the 
statutory requi.r.ements when the official is of the ·op.inion the provision is uncollBtitutional 
but there has been no judicial determination of unconstitutionality." Lockyear, supra at 
1082. The. comi conclud~d: "As we shall explain, we conclude that a local public 
official, charged with the ministerial< duty of enforcing a statute," generally does not have 
the authority, in the absence 'of a.judicial detennination of.unconstitutionality, to refuse to 
enforce the statute .on ·the. basis of. the official's view that it is· unconstitutional." 
Loc/cyew·, supm. 

·o ·o 
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e···· The comi first examined the California Constitution: 

Article in. section 3 .5 provides in full: ·,,An admini~trative 
agency, including m1 administrative agency created by the 
Constitution· or au initiative statute, has no power:. [P] (a) 
To declare a statute unenforceable, or refuse. to· enforce a 
statute, on the basis of its being unconstitutional unless an 
appellate cowi has made a determination that such statute 
is unconstitutional. (b) · To declare a· statute 
unconstitutional. (c) To declare a statute unenforceable, or 
to refuse to enforce a statute on the basis that federal law or 
federal regulations prohibit tbe enforcemerit of such statute 
unless an appellate court has made a detennination that the 
enforcement of such statute is prohibited. by federal law or_ 
federal regulations."", Lockyear at 1083. 

The CoUJi, in analyzing Aliicle III, Section 3 .5 came to the conclusion that it did not have 
to detennine whether the prosc1iption against administrative agencies detennining that a 
statute was unconstitutional applied to local officials, because it was previously settled · 
law that the same result applied to local officials under previously settled law. 

"As we shall explain; we have detennined that we need not 
(and thus do not) decide in this case whether the actions of 
the local executive officials here at issue fall within the 
scope or reach of article ill. section 3.5, because we 
conclude that prior to the adoption of article III, section 3 .5, 
it already was established under Califorma law--as in the 
overwhelming majority of other states (see, post, at pp. 
1104-1i07) -- that a local executive official, charged with 
a ministerial duty, generally lacks authority to detennine 
that a statute is unconstitutional and on that basis refuse to 
apply the statute. Because the adoption of article III, 
section 3.5 plafuly did not grant or expand the auth01ity of. 
local - executive officials to determine that a statute is 
unconstitutional and to act in contravention of l'ie statute's · 
terms on the. basis of such a determination, we conclude 
that .the city officials do not possess this authority and that 
the actions challenged in the present case were 
unauthorized and invalid." Lockyear at 1085-1086. 

The Supreme Court first commenced with an analysis of basic statutory construction: 

"First, one · of foe . fundamental principles of our 
constitutional system of govennnent is that a statute, once 
duly . enacted, · "is presumed to be constitutional. 
UnconstitutionB.lit)i must be .clearly shown, and' doubts will 
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be resolved in favor of its validity." (7 Witk:in, Summary· 
of Cal. Law (9th ed. 1988). Constitutional Law, § 58, pp. 
102-103 [citing, among numerous other authorities, Jn re 
Madera Irrigation District (1891) 92 Cal. 296, 308; San 
F1•ancisco v. Indiistrial Acc. Com. (1920) 183 Ca.I. 273. 
280; Peovle v. Globe Grain and Mill. Co. (1930) 211 Cal.· 
121, 127 [294 P. 31).)" Lockyear, supra at 1086. 

Thus, up until the time that the Supreme Court held that Binding Arbitration was 
unconstitutional on April 21, 2003, it is presumed that the test claim legislation was · 
constitutional as no comi bad yet detenriined if not to be. 

The Supreme Court analyzed the ~tate of the law which resulted i.J.1 the enactment of 
California Constitution,' Article ill, Section 3.5. That case was In. Southern Pac. 
Transportation v. Pt£blic Utilities Com. (1976) 18 Cal.Jct 308, which resulted in a strong 
disagreement amongst the members of the Supreme Court as to whether a constitutional 
agency vested with quasi-judicial powers had the autho1ity to declare a statute 
W1C011Stitutional. I 

· However, as noted by the Supreme Court in Lockyear, thereafter the state of California 
law was clear: 

"(14) In light of the foregoing review of the relevant case 
law, we believe that after this court's decision in Southern 
Pacific, suvra. 18 Cal.3d 308. the state of the law in this 
area was clear: administrative agencies ·that had been 

·granted judicial or quasi-judicial power by the Califorriia 
Constitution possessed the authority, in the exercise of their 
adrnin.istrative functions, to determine the constitutionality 
of statutes; but agencies that had not been granted such 
power Wlder the· California Constitution lacked . such 
authority. (See Hand v. Board o(Examiners in Veteri11a1y 
11.fedicine (1977) 66 Cal. Aon. 3d 605. 617-619 rl36 Cal. 
Rotr. 1871.) Accordingly, these decisions recognize that, 
under California law, the determination whether a statute is 
unconstitutional and need ·not be obeyed is an exercise of 
judicial power and thus is reserved to those officials or 
entities that have been granted such power by the 
Caiifomia Constitution."· Loclr:year, supra at 1092-1093 .. 

The conclusion was thus quite simple: As local agency officials do not have a grant of 
judicial authmity, they do not possess the power to detennine if a statute is 
unconstitutional: 

1 In Soutlrnm Pac., the PUC had peciared a law unconstitutional, to whi~h the Supreme Court disagreed. 
However, tbe main disagreement was whether constitutional agencies with quasi-judicial powers bad the 
authorlty to detem1ine a statute unconstitutional. 
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"Given the foregoing decisions and their. reasoning, it 
appears ·evident that under Califomia law as it existed prior·. 
to the adoption of 8.liicle ill, section 3:5 .of the California·,. 
Constitution, a local executive· official, such as a cotmty·.: ·· ·· 
clerk or county recorder, possessed · no authority · to 
determine the cor.tstitutioriality of a statute that the official 
h_ad a ministerial duty to enforce. If, in the· absence of a 
gr8.11t of judicial authority from the California Constitution, 
an administrative agency that was required by law to reach 
its dedsions only after conducting court-like quasi-judicial 
proceedings did not generally possess the authority to pass 
on the constitutionality of a statute that the agency was 
required to enforce, it· follows everi more. so that a local 
executive official · who is ch.arged simply with the 
ministerial duty of enforcing a statute, and who generally 
acts without any quasi-judicial authority or procedure 
whatsoever, did not possess such authority. As indicated 
above, we are unaware of any Califom.ia case that suggests 
such a public official has been granted judicial or quasi~ 
judicial power by the California Constitution." Lockyear, 
supra at 1093. 

In fact, the Supreme Court goes on to note that purnuant to the Tort Claims Act, a local 
governmental official who acts in reliance upon a statute that is subsequently declared 
invalid or unconstitutional is immunized from liability: 

"First, as a matter of state law, Government Code section 
820.6 explicitly provides that "[i]f a public employee acts 
in good faith, without malice, 8.11d under the apparent 
authority of an enactment that is unconstitutional, invalid or 
inapplicable, he is not liable for an injury caused thereby. 
except to the extent.that he would have.been liable had the 
enactment been constitutional, valid and applicable.'"' 
Lockyear, supra at 1097. 

Thus, to the extent that any local agency acted upon Chapter 906, said agency and 
officials would be immune from liability from any taxpayer or other suit filed .. 

The net result is that pending the determination of the Supreme Court in County of 
Riverside, Chapter 906 was deemed constitutional. Any actions taken thereupon by local 
agencies were immune from liability until the judicial · detennination of its 
unconstitutionality.· Thus, we believe, that Chapter 906 constituted a reimbursable state 
mandated progr8.ln until such time as it was decl~red to be unconstitutional. 

.. 
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Local agencies, being legally boUrid by Chapter· 906, incun:ed substantial costs itemi~ed 
in-the test claim, Being bound,.failure to comply requires ru1·agency to challenge the law 
judicially, at COJ:)sidEi'rlible cost, The co]1siciEinib1e .ccisti incident to both were ihcun-ed by 
agencies duril1g .. the, 27 months between the ·time the law _became effective and . the 

·Supreme Couit decision finding itt0 be tu1co11stitutional. . 
. ' ' . ' ~ ' 

The Commission staffhas analyzed this issue, a!ld·COine to a different result based upon a 
line of cases involving mistake o:Flaw, with0utanalysis. 

,. ' 

The first case relied upon by Cornmissiqn staff to.find .there is no reimbursable mandate 
was Wingerter v,.Ciiy aiid Oounty"ofSan Francisoo {1901) 134:Ce1. 547. In that matter, 
an executrix had frled an inventory and appraisem~nt in' an estate, and paid the $325 fee 
in 1895, required at that . .time by·~statute, Thereaftet,,.the'·estate was distributed to the 
plaintiff. In May, 18:97·;- the'Oa:iiforniaS~preme Court ruled that the statute requiring the 
fee to be paid' Upon ·.:flling;':Of' foe· inventory and 'appraisement TWas· ·UDCOllStitutionaJ. 
Thereafter, the plaintiffefiled·this action. to recover the .foes paid tinder a theory ofmistalce 
of law, the mistake ;being··the belief that· the' statute was· constitutional: The Supreme 
Co mt refused the refui:id;rntating:· · ': . . . . · · 

"Section ,J 5 78 .. of the :Oivil ;@ode, .. up>0rr :which· the :plaintiff 
relies for recovery, is contained· in the chapter nHating to 
"consent," in the article upon contracts, and is explanatory 
of section 1567, which de9lares that an apparent consent is 
m>t r:eal. or. :fr.ee if·obtained :through: .''mistake; II A·.contract 
thus .. '·ebtained• may:·,be rescinded: r(sec .. 1·68'9J; GF "'its 
enforcement may be defended·at1faw~or enjoined:in ·equity. 
The section cannot be invoked to sustain fill action for the 
r:i:;a9ve;ry;r0f.ta,~es ,-~or oili.er pub li'c .:debts voluntarily ;paid 
under a::.'statute which' is afterwards declared to · 11e 
unconstitutiona:l: Jn Coolev, v. Goimty':·of Calave1•as; 121 
Gal: :~482, it was ·said:· "The understfillcling ·· of ·the ..:law 
prevailing, .. at•;fae time•\IOD''the· •settlement ICif .a' cont!'act; 
alfudugh" · eribneous;· will. gov em,,. :and" the :subsequent 
settlement··CDf:a question ·of law by jilili·Gial decision: dCDes .not 
create such a mistake of law as courts 1will reqtify,.11 ·Pnder 
the rule there declared, the plaintiff is not entitled to a· 
recovery. The ·mistake relied on ·in,,Rued v,.-,Oooper. :li•9 
Gab:463, Cited .omhehalf ofthe·plaintiff;. was held·n:Glt·to be 

.a mistake of law, and .the decision was placed upon the 
·. grouild·that•by-virtu.e,of section:l542.oHhe·.@ivil.-C\:>dethe 

· .. ·Telease•given-to·-the_,pl.airitiff-tlid not include the claim sued 
, ··up0n." ·Winge1"ter at.·J'.48 .... ' 

" " . ' . ,. 
;I '. 

Thus a mistake of law sufficient. te rescind a contract is inapplicable when there is no 
I . 

contract. In the within matter; there is.no contract between the State and the vruious local 
0 0 
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agencies such that if the -local. agencies act upon the contract, such that it could be 
rescinded. -·-· 

The other case relisd upo1i bY Commission ·staff to find there iS no ·reimbursable mandate 
is also inapplicable, and does not help them with their analysis. The case is Campbell v. 
Rainey (1932) 127 Cal.App. 747. In that matter, suit was filed by a shareholder of a baiilc 
againstthe Superintendent .of Banks of the State of Galifomia to recover partial payments 
made on. an-assessment, which assessment was subsequently declai'ed ·unconstitutional. 
The shareholder attempted to recover the funds on the premise that the funds· were paid 
under compulsion and mistalce of law. · In its decision, the comi opined that since the 
Superintendent· of· Banks would have to file suit to collect the. fi.mds, the partial 
assessments paid were not made under compulsion, and thus_ no recovery was available 
for the plaintiff. 

It is our conclusion that the analysis performed by Commi~sion staff on this matter of 
fust impression is. not on point However; we believe that the Supreme Court's ·analysis 
of the genesis of California Constitution, Aiiicle IIJ, Section 3.5 is on point.

2 
When 

legislation is going through 'the progess prior to adoption, there are a plethora of 
committee hearings and analyses. per:foniied. If there is any risk for a statute .being 

_ declared unconstitutional, it should be borne by the State, which has the resources for a 
·-- full and comple~e.,aµ,~ysis ofpeD;ding legislation prior to enactment. In the within matter, 
, Chapter 906wilii'orify'1n existence f'Ci'f··~pproxl.mately 27 months. What would occur were 

a program to .-oe in effect for years, founeAb be reimbursable ai1d subsequently declared 
unconstitutional. The Commission's staff would have saine be void. ab initio, and place 
all of the risk on local government. W~ believe that this is not a correct result -

- . 
1
" Article ill. section 3.5 was proposed by the Legislature and placed before the voters as Proposition 5 at 

tl1e Jui1e 6, 1978 election, and was adopted by the electorate. The ballot argument in favor of Proposition 5, 
contaiDed in the election brochure distributed to voters ptior to the election, stated n1 part: "Every statute is 
enacted only after a long and exhaustive process, involving as many as four open legislative committee 
meetings where members of the public can. express their views. If the agencies question the 
constitutionality of a measure, they can present testimony at the public bearing during legislative 
consideration. Committee action is followed by full consideration by both houses of the LegislatW·e. [P] 
Before the Governor signs or vetoes a bill, be receives. analyses from the agencies which will be called 
upon to implement its provisions. lfthe Legislature has passed the bill over the objections of the agency, 
the Govern.or is not likely to ignore valid apprehensions of his department,.as be is Chief Executive of the 
State and is responsible for most of its administrative functions. (P] Once the law has been ·enacted, 
however; it does.not make sense for an adrilinistrative agency to refuse to can-y out its legal responsibilities 
because the agency's members have decided the law is invalid. Yet, administrative agencies are so doing 
witb increasing frequency. These agencies are all pai1 of the Executive Branch of government, charged 
with the duty of enforcing the law. [P] The Courts, however, constitute _the proper forum for determination 
ofthe validity of State statutes. There is no justification for forcing private parties to go to Court in order to 
require agencies of government to perform the duties they have ~worn to perform. [P] Proposition 5 would 
prohibit the State agency from refusing to act under such circumstances, unless an appellate co'uii h.as ruled 
the statute is invalid. [P] We urge you to support this Proposition 5 in order to insure that appointed . 
officials do not refuse to c1my out their duties by usurping the authority of the Legislature and the Courts. 
Yam p~ssage of Proposition 5 will help preserve the concept of the .separationof,powers-so wisely ado:eted 
by ow· roundmg fathers." (BallotPamp. Primary Elec. (June 6, 1978) argument in favor of Prop. 5,p. 26;) .. 
," Lockyear. supra at 1083-1084. -
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The· .cases, cited by Cormnission staff are· both distinguishable. Both involved mutual 
mistakes of law, ·i.e., neither pa1iy asse1ied the unconstitutionality of the laws there 
inyoly~~ .. contrai·y.to the facts in the instant situation. In the Campbell case, the court 
foupd 911the fact~ j:hat.the plaintiff was not bound.to comply with the law. 

We· beiieve ·that. any risk of a program being found to .be unc9nstitutiona1 should be 
clearly placed on the ,state which has the resources to analyze legislation prior to .its 
enactment:- Ll!leal author'ities have·no alternative than to assume that legislat-ion is valid 
u:ratil such time-as it is declared.unconstitutional by the co.mis of the State of-California. 

Accordingly, we respectfully request that. this CommissioB find that Binding Arbitration 
was a reimbursable; mandated p1:ogram from its effective date of January l, 2001, until it 
was declared unconstitutional on April 21, 2003. 

-
I declar.e under pei1alty. of .peijury .that the foregoing.-is true and conect, except those 
matters stated upon iufornrntion. ;or belief, and as to those matters, I believe them to· be 
true. 

... ··· 

. ' 

.. ,, 

.,d,1';'.: •• 

. . i=· . . 

I ·:~ .": • 

erdes Estates, California. 

' 

.. .. 
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--- PROOF OF SERVICE BY MAIL 

I, the undersigned, declare as follows: 

. ' . ' ...... ti;~)~· .. ::-:.:::;;,.:.:-: 
I am a resident of the County of Sacramento, and I am over the age of 18 years and no fa: · ..... ·.:·· · · 
party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000~ · , 
Sacramento, CA 95841. · 

On April \.3 , 2006 I served the Comments to Draft·Staff Analysis by City of 
Palos Verdes Estates, Binding Arbitration, 0 l-TC-07, by placing a,. true.copy then;of in an 
envelope addiessed to each of the persons liste4 on the i:p.ailing list attached hereto, and 
by sealing and depositing said envelgpe in the United States .mail at SEJ.cr:amentci, 
California, with postage thereon fully prepaid. · · ·. 

I decl.ai-e under penalty of perjilly under the laws of the State·· of California -that the 
foregoing is true and correct, and that this declaration was executed this j 34

V'-day of 
April, 2006 at Sacramento, California. · 
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Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 - 36th St. 
Sacramento, CA 95816 

Ms.· Bonille TerKeurst'' 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
22!2. West ·:fnispitality Lane · 
S'anBeniarruno~· CA·9241s~0018 

· ...... . 

Ms: beslie' McGill··· 
California Peace Officers' Association . ·· · 
1455 Response Road, Suite 190 
s acrament~;:i@A'.: •95 815 ·· · 

IV.Jr. Leonard Kaye, Esq. 
County of Los Angeles . 
Auditor-Controller'·~. Ofiice 

Ms. Susan Geanacou 
Department of Finance (A-15) 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Jess McGuinn 
Department of Finance (A-15) 
915 L Street, 8th.Floor 
Sacramento, CA 95814 

Mr. Daniel Teny 
California Professional Firefighters 
1780 Creekside Oaks Drive, Suite 200 
Sacramento, CA 95833 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814 

l\1s. Annette Chinn 
Cost Recovery Systems, Inc. 
·?05-2 East Bidwell St.; Suite 294 
Folsom, CA 95630 
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Mr. Gerald Shelton .. 
California Department of Education (B-08) .... ; , :: • · 
Fiscal and Administrative Services Division: .:· ·c· "'' ,, .. 

1430 N Street, SUite 2213 · : ::. :.: . . 
Sacramento, CA 95814' 

Mr. J. Bradley Burgess 
Public Resource Management Group · 
1380. Lead Hill Boulevard, Suite 106 · 
Roseville, CA 95661 

Ms. Amy Benton 
California Professional Firefighters 
17 80 Creekside Oaks Drive;· Suite 200 
Sacramento, CA 95833 

Mr. Jim Jaggers 
PO Box 1993 
Cannichael, CA 95609 

Ms. Ginny Brumm.els 
State Controller's Office (B-08) 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95818 

Mr. Glen Everroad 
City of Newport Beach 
PO Box 1768 
Newport Beach, CA 92659-1768 
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EXHIBIT F 

3 B Cal.3d 564 Page 1 
38 Ca!.3d 564, 699 P.id 835, 214 Cal.Rptr. 424, 53 USLW 2578, 119 L.R.R.M. (BNA) 2433 
(Cite as: 38 Cat3d 564) · . 

coiINTY SANITATION Disnutt NO, 2· OF LOS 
ANGELES colm'lJ;, Plaiiitiff and 

. ~~~poni,i,ent, , 
. . .· . .•1- V: "!:;~.-'I ... ·.::'J' .. 
LOS ANGELES COlll'f,IY EMPLOYEES' 

·, •' ' J • -~ •• ~. I ! ·. •• ' . . , •_l o• ,- • • • ' ' • 

ASSOCI.A. TIOI'\1l;QC~. f?,(iO, SERVICE 
EMPLOYEES 

tNTERN~'C~~~~~WJ~e~~~m et ai,, 

.. L.~. N~ .. 3_~B?O.,. 

~uprenie co)lrt'~r g~lif~;-cia 

May 13, 1985. 
SUMJvLARY · 

TJ17 tdal c~1J1~, in a ,\Qr,t; actjon,, !!)f.fif~~d a co,Uf!ly 
sa~tation d1str1ct damag:e.s.Jnd prej~qgment interest 
agamst a county employees' union in connection with 
th~ up.iori's inJ,?l~ery.ent in;~.,,J~bor ,sJrµ~.e againr>t t!Je 
di,~~:.i8~ TH1Jf!f1:f coyi:t,:fi:mn~:~e. str,ij~~ ,f9, be uµfav.:jlll . 
a~,,,_ ,n., v10J~8I: ~},.~g~ P\.1~.Jip 13oli9¥,,,()~ .. :\he $te. 
( pp_eno.r, .. , ,.p111;tA .. . ~P~ ~~~le~:;C.~mnty, No. 9 
l 6621Q, ChBI'les ,f);,., O_li;ler,Judg~,) . • 

. . .· .. ) ' ... ' ..... 
Thfi,,~iipr.\lmt;, dfoi1f, reyer~.~.rJ.-!loitjipg the~ .qomµion 
law proh\b,itjolJ,,~~\l;\nst. pµ1JHs.w:1ot~r-_ ~~-e~ .. ~hoµ!~ · 
not be recogmzed, that strikes by ·public sectol' 
ef!1)'..1Qyee,~.,,llS. .?'l!cq •'\r,~ 1 ;p.eit\wr. ille~.atn,\Jr tort\9).lB 
un,q,~r:-Califbrn1.a o?/Il1J'l:l!l .!-li~·· .ang.,,~b!'lt it is ,not 
unlawful for pubhp employees to engage. in .a,. 
concerte,d work stoppage for the purp~se of 
in;Bf.9)'j!:/g thair Wflges or, pc,mdit,ipps oteinployn.ient, 
unl11s~ 1t, ~.~~ beeI).,~~term\Il::\cl ~hat t~.e v.:9rlf stopp1ag~ 
po~~~ ~Jl ~~.ll}~t thr~~tJo 81;fPlir he~Ub or ~af~ty. It 
he1pJ~,at }liei:1&ht 9f EJllPgf eipP,\Py.ees,,to.~:trike is not 
llniirp)~~.cfi., ~d that th~',.)'~~gis\13.t\ire ·ooulq 09nclude 
that c,q:tain; c.at_t;~ories. 9,f· pub Ii~, ~mplo.Y;~\l.s jlerforri 
s1Jch .~~~"~Ilti!\l s~.rv.ice,sJ)lf!l:..11 sir-ijce wquld.,invatjab\y 
result in irilmijlent danger to the public beaJtb and 
safety, and must therefore be prohibitecl;. It held the 
courts must proceed on a case-by-~~s·e basis .. 
C9P~\gn. br Br\l~~-~l'[d,. J .•. , ,with IY,19~\( anc;I G~9.Si!!l, 
JJ" 9RD,R¥,IT,Wi;· ~.~P~.~M9Pclfl:D:!ig 9Pm,i,OI) QyJ(au~1 
J ., .wiili ReY";.oso; J., c9iJpµrrffi.g, ~!ill~r.a~e concqrring 
op111ion by 13.ird,, C. J, peP.i:rate co,1.JoUXr\Jlg opinion py 
Grodin, J. Sepeyr'tte diss;infui.g opiri_ign b}i Lucas, J.) 

HEADNOTES 

Classified to California Digest or' offibial ReportS · 

Cl!. ill. Lao or §. 4 7-Labor Dispii.tes-~Strikes 
Against Public Entity--Fife Fighters. . · ·· -
· Witii, ~he exception of f,rr~ fight~rs ("'565Lab. Code.' 
5 19621, no statlltory prohib:it\ci11.against strilces ·J)y 
public"eniployees· exidS in tl:ie state·:· ·· · · 

~ 1li) Courts § -32--Decisions iind Orders,-Pciwer 
• , -· • 11 • ·-~ "/"~.. •I • "•.c·y: . · '• - ' · .,.. • 

and P\l':fY: pf C.9.\lrts.:... ~.ej~pt/9H. of C~mm[jri t,aw ' 
Do¢r0~0'f.~~}.\i:'EmBlo)'.~ie Strikes.· :-.:. . . . "'' 
T~e. JU,0.1c1.ary,_,ancj .. nc.iJ .. ?;!11Y the Legislafur¢,, ,caj:i 
reJe9~, ,foe COIIl)J!.9i:! jaw, dq?,J:rin~ pi:ohibiting iiu.~\i9 . 
em?:loxk~,. ~t\'~S.~~:- ,~e&is),a~iy~· ·?i)~I)q~: ,is' ~ef/ I' tP,e ' 
eqwvaleµt, qf po&1tiye l~g1sla~1011 and does . not 
pr~clude judicial re'evaluation of common law 

. doctrine. Courts may modify, ·or 'even aboii.sh · tl1~ · 
COI!lffiOn l~w ·:u.te wh~n reason or equity dema,n,d i~, -
or wqen its underlying principles are· no longer 

Copr. © Bancroft· Whitney and West \}roup !998 
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Page 2. 

justifiable in light of modern society. 

.13 2hl Cpnst!hlt.iqg~l ~&Y.. § 61-fiM A\iieP;#.)..eiit 
and Other Fundamental Rights of Citiiens--

Governinental Regulation and ·: Restr.~i;:tlon . ,,of 
Fundamental Rights--Necessity far Specificity-
Freedom of Association. 
Even where a compelling state purpose is present, 
restrictions on the. freedom of association protected 
by u.s_. ~om~ .. 1st .;\m~p..ci.! ~P.. qi.~cie. ~ppjip.!!Pl.e .. to 
the states,.~t~·:~{.:_co~llt;: 1,4.th ·A;i*.~~~::~ ,miis_t 'he 
drawn with nwTow sp~,cifi91ty, First Aniendinent 
freedoms are delicate· ''an'd {iillb'ilrab\e and must be 

pro:ec~~ct~. p,er~Y~~.Bo~~i.PJf'..,W?~~rf]?i.~ .. ~~17-~ s~eelcs 
to .limit.~p~e B:5ed.i91~s ~!1·~~e!b~l~ 1 J?fl~~lt~,1\(e and 
suostant1al · governmf1i1FM· PWR~~~a tlioae purposes 
cannot b.e purS\J~d ~y in~\in~ , t.~at, br9!lp.jY .stifle 
fundameritat 'pifrsilft'a!' lil:i¢ftie~ 'W)i.~j).' 1:4.~ efrd' bai'i1 be 
more narrowly1 'k&b'(~£e'i11:Pre.t&i8K hf regulation ·is 

' d .th h""'i!.f .... ~ 1f ' ' fr d requrre so at t e· exercise a precious ee oms 
will n?t be lll!;4;'f Y. cura~.fl,~., }~f.~.?~ }?,, the extent 
necessitated by · the · legitimate governmental 
objective. *567 

COUNSEL 

George''• l\gnos't, "cify' Attoi"!ley" (811.iC':FriiD'ctii'cq), 
:PJiili;l."'s. wfil'ii iihd :'sleveH ·x:;· :01a.z.~:~j)e"'l.it)\ crry'· 
Attofu~ys, H. Jll'&s'E'e'ii~dai.,Jack··r. s"'~af.fofci, :Burrfs; 
La,gerio:f, SWIB &. 'Seii'~C\l.i, ~6\J'e\-t' E:'%tUrJii\.)'; Rb£hi.' 
Le~lie" S'foviaf( Krohl<;ilc, 'Mask'ovitz., Tie'aem'iµµ{& 
ou-lfr"a, R.onaiH.1\li::· zllri:lbfu'.Il i!ric:f Mtiiorl'Y T.: cliso a:st· 
Aci\~rcili4~~~ iiifbehill o:f :Pi~tii.tiff and :rtespoii:dint ' 

. l1L,._:,.j . ' · • : · .· "'·' ••• 

BROUSSARD; j; 
. ' '•'' ·. :•; . 

DeteiidB.rits ' ap~~!i.\ from a ]udgfiieht 'aw'W-'c:llilg' 
pliiiiltfff ~wiHatl'otl ,41shi4t: aa'nia~'es•firid .iJr~Jijii~~-nt. 
intei"e'st --iii c'i:lfil\e~tici:IF with.' "dilfeila~fit' uilloi:J's 
inv'ol'i~iiieilt ·ili · U1laq·ar·:i iil:dlcll':~gaii:tst' pi~jp.Hff:-'.tll:e 
case squarely pte'ii'ei:l.fii iss1ie's"6fgi-'ilaf b±\porl tb pllliiic 
sector labor-management r::ilations, name,ly w~_et\le.r 
ell strikes by public employees are illegai and~ if'so, · 

Co.pr. © Banoroft-VVhitney ·llild West Group 1998 
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' . . . . . . 
whether the striking union is li~J:>l!l . in tort for 
compelislitorf :~li~ages~.: Ajl~r careful review _of a 
lon:g lirie of ·case ,fow ·mid,. policy arguments, .we 
concludeth~f.th~ col1IB1,on law pi·ohibition against all 
public·:empli;iyee· stri,ke·s i$· Ii.a longer ·!mpportable, 
Therefore, the judgment for _the ·plaintiff finding the 
strike to Ii~ unlawful ii.rid· ii warding· damages, interest 
and costs must be reversed. 

'" '' I • 1 '., 
. I. Statement of the Case .. 

·Defendant union. (Local.660 or .. the union.) is a labor 
orga¢1ition. affiliated: with the Service Employees 
Infornational Union, AFL-CIO, · and ·has been the 
certified~bargaining represeilmtiye. of1the blue collar 
E>mpii;>Y,eiis of, fue 1.Juci.s Ali.g~les 1 Siptimtion. District 
since d9n·,-Jllaintiff iis !·one ·icif ~2 7,,·i;ariitation * 568 
diritricts within Los Ai::igeles ;Qowity · [F.Nl] and is 
chai.ged with. providing1:1operating·rand 1i:naintain\ng 
sewage ti·arfsport and·,treatment facilities .ana landfill · 
disposal sites throughout' 'the·' c6Unty1 "· [FN2) The 
Disirict eniplciy~· sottie. soo wcirkefs-wh'ci •BrSI directly 
or:: indirectly responsible for the operation and. 
mai.Jitenance'.·oi)itsfocilities and who m:e'.imembers of,. 
oi:;n,~pj'e~'iin~ed by; Local 660.:Siribe l9731ithe Distiiiot· 
aird1'Locial 66Chhave: batg~ined qcinoeming.awages1 
hours ,1aqd:.7' worlting,,·fi'cih!U.tioris pu.Psy.ant Atj'~.,j:hi;i i 
Mcygfa:'MW!!S-:at9.Yi'!\.;A_qf1.~_h.,)1;i(Gov1·'GOde.•:§ 
§ :-~ 3 50 0•3 ?.11.;g: .~!J.Ql;J , Y-~~r.;:ctfililia.. µ;;§gtj,\l.tio!ii~~il.Y.~. 
resii1liii;I'' ''a<bii\dm .lab'dhoontra'OtdJf°i' - em'o\mailiii. ·.·o.-..,· . .,.W.. -· ·~-...... !; .. , ... , .. -~ .. "-·-"' ·-,.·- ..... \m..--L,,_ .... ____ . 
0£1·.: under~anding · '"(MG.JU), .. 11~Seci ·' Glelfda/e:c,.:Clty. 
En1olovees.I .. Assn',;!i;v1 ·, Ottr,;·vof1(GJe1iddleAl9'1ff~ .:15 ·. 
C8:l.3dr32,E'[I~4:{Jal.Rotr'.il513:'540 .R2d'509J.il . · ,, ·· 
·::;~'.!~ ,J~~")',.,.. ,'. • ,,.,.\ 'H(ri1,~, :1rf\•.,·.·L~~n ', ... ·:' 1 ''.<'' 1·1 

1 ·' ·-'. F:Nl ·Each ·1suoh.<>distrlct iB a :s_(iparatl3 aili;I 
· ·.autonoinousJ/.'.j:iiii1itical 8ubdivisioii: of• 1 the: 

1·.i ·State:of:·Califori::tiaidmtliorizc;\i byHea!th1a11d 
Safety: .. Code · seotiori.14700 et .. ,seq;··+Cowl.fy 
·~.i&:litati"(l.P, .. :pj~g'i.<#.1N.~,1~i'.4 ~.9f _1Pl:i,i:..J~ge Jes 

· .. Gounty is 11authorized ll5i: '.{l_~j!)jJ).J~.;p~@>: 
agre6D,lent to ac:t:ci:m ,behalf!·ofiltsE>if and·:the· 

•"' ·26 ; other d·istri,lits· ''in nurrierciu.S ',ri:J.atters~:' 
including · perisonnil! and ·, lab'tit relati0ris:1· 
('rh~~§ :27. swiit11,p01f ilistricts';are hereinafter 
jointly referred to as the District.) 

F.1'!2. 'l.n l9.7.~.:.tl;!;_(mci:Ji!l~ll .913.e~!J.Uid. by the 
Distri.t<t i,llcl¥.9.ell .. !l;;i.ii@Wr..Y.:J@djills which 
togetliilr r~Refrfill.,:!!l;io,µ~ 1.5 ;QQO. to±ii>~ of solid 
· Vi:aste.:' 1e6,¢Ji.·, G.EJ.Y, ~ .. l1: !. i. tr~\l._fui~i;il plan ts 
prqi;essingo:·4.!i0 mi.!lim;i, ga!li:ii;la: :of raw 
S!).w'ag~ .,p,,~r: · PEJ.Y1 A·: i!iE1.\l:!t~rfap,oll_ .. y$"ds, and 
46, !J.Yllipi.rig stl1J)Qn&. <uL n;iti,li)Jaji;ijrig these 
op¢)"i(tjgi,ili;' · <fa_e ... '}!, Di~9.l: .. ,,: served 
apprbXiiriEiteJy·.· 4· million reaidc~!fts of the 
cciunty, · · ; 

On July 5, 1976, approximately 75 percent ·of 1he 
Districfs : ·employees ·Went out- "OD strike after 
negotiations· betWeen the Diatriot·ap.d the unioii for a 
new wage ·and benefit agreement reabhed an impasse 
aod failed to produce a new M@U.: The ... Diatrict . 
promptly. filed a complaint for injunctive relief aud 
dEima,ge.s. an'd 'Was granted a·,tempora)"Y '1'€istraining 
order.~'\I'he strike ·:ocinti,nued ·fot·1 apprdxiri:iately 11 
days;·::during which time· fhe Diatrid'1was able to 
ma,irl,,t!!wJits 11 facilities "Brid operations .·,through the 
eff.m~\$.d:i.frJ..ti.ap.].g~.m!l!f~·:p~t~inm¢,\·;®i!~e1trun union 
m~ml)~!ikM~~l:!.11.~.€AClt:t!'l..atriM, l:f.N3J QuJuly 16, 
tl;t.~. (1¢.Jll99~1:&9,f.ed t9~!li;,;~P1.!Li~i.:Y~t\\i!i i;!greement 
on a new MOU, tlj~J!l.Pifu';.(ff:wJU>:h_~~re identical to 
the District's offer prior to the strilce. 

" · '·).' , 1.~1r··1··~.t .1·:t~11bn'i~J .. ·, · ·~ · 
FN3 ·, The:i union riril,aintaina· .that ·.>the strilce 

·"'settled ·:6n1 July ·'12;. while .. foe"liial cowt's 
findings agreed .\vi!b ·theiDistript's contE>ntiori 

. · -· ·that.the mike settled· on July. 1'6.dn addition, 
foe:nistriat mti.jnt_aiµed ·~at:ifhe ·strike was 

I net <intifilly j:lfiacef\il Elnd hiid·'lilJeged VariOUS 
·~!,:,Rt: 6f. rvllril:lalism were 'iibmmjtted by the 
strikers. ·The" tiriiop :ii~iili;i.d '.theS:e ¢.b.arges in 

., ,·,fuli. ::,t·: .- ,,,.:.- ,..,,, 
~: . . .. ... ·.:.: .. ·· ., . ' ~·: 1'Vl'J• ( 

'I:he"Diami:t then,. proceeded .:Yt:tl.J;i .t\lf i.n$..Yi,nt action 
for·tortodl!Ii!ages7'11),e.tri~ cour.tfoimP,.t~e~m'ike to be 
unlawful. aji..'d.:b;\ irL(l'Uiticii.i of.tbe.pii9H\1.p,olicy of the 
Statei .. of·:&alifoliiia and·i~lit!B! awlirdetl !lie .District 
$24(i,QQ4 "iii ' oomjieiisiitory\. ·damages;~ [FN4] 
prejudgment interest in the amount of $87 ,615 .22 and· 
costs of$E74·:65. '*569 · ·" .. ·. ·'. · 

. ·,1' \,.\(~ ·:f 

FN4 'Ilhls ··figure ·repres~rits· •the following 
· · strike-related ·.1 damages:! !.·:Wages and•"F>IQA: 

, ... paymenl!i1 t.t$3CJ41i!.27': .. earned o.oinpeiIBatciry 
·time ,oft' ,.:valued ah$16'J040; • niiaoeUanebus · 
security, equipment and :,filfiil.l.'" expenses: 
$55,080; health care benefits paid to striking 
·employees:. $6;000; lesa"'a· 1$!!.34;443 set off 
. in iwilges1 •FIC~ iiuid;retjremim!':benefits that 
tb~'l).i;i,tric;t,:cliJj.p.9UJ.!1.Y~ ~o_pay;.o\lt cin behalf 

'' r;.· ofistrilcilig\Wor1;:ers: ·li ..... ,. .. ·• ;1,4 .. , 

·~ ,••:- ~ :·,,/' ··'~ ..... ,' ''.··:· ;::· 

Il:,Thii"I'raditidna/ Efohibition Against Public 
Emp/oj!e'e.Strikes:· .:· .. ' · 

Oon:uiion. l~w..,;det:fsi,o.fu.i';jii .P.tltef':J\trisdi.otiqi.ls at one 
tii.@ heli:I. tlfM · no;,11\mplcfyee~· :Wh~tl:l~r p.ublic or 
prif!l,t~; )l~d ~. rfghUcf.s.rrb'~ iii coti.iffatwith follow 
workers. In fact, ·sUi:li'Colleoti:ve actitiir W~aS, :generally 
v.iewed· as a "Conspiracy' and ·pe]di subject to both civil 
arid criniinal sanoficii:ts. '[FNS] '0vef the· course of the 
20th' centul'y, · however,.· courts and ''legislatures 
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gradually acted to change these laws as they applied 
to private sector employees: foday, the 'right to strike 
is generally ·accepted as indispensable to the, system · 
of collective ba1•gainirig and negotiation, which 
cllBracterizes labor-management -·r.elations- "in the 
private sector. (FN6] · 

f/NS.·See· €Jommon:wealth v.• ·Pullis (M~yorls 
,ct Phil1r,91·806) reported iri a Commons,
Dooumentary .·1History '. :rof -American-

. Industrial Soc)ety (19Hl) ·p .. 59i• rWallcer.11v.
Cra11in: .{I 871H07. Mass..-~555;1111,e!i-elalm\i .. 
Guntner.··\DB96) 167- ·Mass .. 92·1.f44'i·N.E. 
1.07.7];.Loewe v.ii:awlor. C1908}!20B·U.-8. 274 
rs2 L.Bd. 488.-'28 S18t:}il(!lJ '( -! ... 1,:,;-. 

FN6 Congress gradually, through a ·se!'ies of 
1 e gishi.ti ve .,, enactments, mit orily · granted 
private" sectoi'.emj'lloy.ees a.·right..to ·strilce and 
to engage· in· othei":.t:onc~!'.!ed_ activities, but 
alsb deprived. employern"of th6inttaditional 
remedies .. of injunctien and odamage suits. 
(S~e 88 Stil.t,,.'730'{·1914) -[Olaytim1Antitrust 
Act], ~coclifiecl-1as amended at ·15:· i:r,s .C. § § 
li, 11-26 f19g,o);.J:~6. (1970),-U.S.C. § 52 
(1970); 47 Stat 70 (1930) [Norris-La 
Guardia Act], codified at 29 U.S.C. § § 

1-01-:115 ,(1970); 47 Statr, pt·•II 57V (1926) 
[Rfillw liy, .Lab or, Act], ·-:co d\±'ied .. as. :ainended 
at 45 U:S.-G .. § § .151:•11!B 1C197.D); 49 Stat .. 
449 (1'9S5)i. [Wagrier· Act]~·1.co;filfiled as 
amended:-ilt 29:U.S.~h6'8 141-197 (!19709· . .) · 

' ' I fl' ~ I ·• ~ ' I 

By con1.TBst, American iaw continues "to·· vegard 
public sector strikes in a substantialiy different 
manner.· A sil'ilce ·by· eJl'.lployee~ :'bf tire United States 
government may . .Still b~ .treated ·as· a crime, [FN7] 
and strike_s .1by. stat_e and local ';employees have been 
explicitly .. -a!lowetL1by ·courts ·or • .. :stafute ··in only 11 
states·. [FN8] *.511:0 ;, •· · _,_,... ., ... ' 

., ro-n !Employees of the'· feder.!i.I' ··government 
are ·statutor.ily prohibited from lltrildng under 
5 United States .Code, section .17•3 l.L Cl 976), 
which prohibits an·indivjdu.al froni'holding a 
federal position if he "participates in a 
stdke,. ·or asserts llie ·right· to strilce:··against 
the Government· of the United States .... " In 

· United Ji:ederation o(J',ostal .Ci!lerks v.-.. Blount. · 
ID.D.C.1.1971) 325 F,Supp. Ef./9( Eiffd . ., 404 .• 
U.S .. :802·, [3.0 L1Bd,2d 38. 92 S·.Ct. 80) 
1197-1);-the court upheld the constitutionality 
of the strilce orohibitions,-. yet decla1,ed 
unconstitutional ·the "war.ding insofar as it 
inhibits the assertion of>the right- to .. strike'. 

... " 'Cld .. ·at o. 881 ''[italics in ·original].) fu 
1947, Congress originally· de:qied ·fed6ral 
emp\oyee_s the right to strilce in section ~.OS 
of the 'LEi.bor Mwiagement Relatioria Act 
(Taft-H!!J1:ley ·Act); chapter 120, 61 Statutes 
at Large··13fr (1947). This. act was repealed 
and ultimately replaced by section 7311. 

,• '•• 

FN8 Those 11 states are Alaska, Hawaii, 
Idaho, Illinois,· Minnesota,· ·Montana, Ohio, 
Oregon, . PennBylvania, .- Vermont,·,.· and 
Wiscorisin, .. (See further discussion below;) 
futerestingly, the United States is··virtua.I!y 
alone among "Western ind.ustriitl nations''in 
upholding: a ... geperal prohibition of -public 
employee)jttilces.--.MGst';Europei:m· .countries · 
have" pemriltted'""th'em, with.· certain:· 
illinitationa; for -'quite· some tiin:e, as. has 

· Canada.· 'See, e1g.;·-Ailde~son, · Sh·ilces and 
lnipass_e ·<Resolunon ·iii .:Public Emplayment.' 
(1969) 67 Mibh.L.Rev.·943; 96_1-964: 

I. 

Contrany· to·the ;assertions ·of the·.plaintiff as· well as· 
vwious holdings· af.the·Oou.rt of,Appelil; .. [.F'N9j this 
cautj:1has:,pepeatedly statecl.ftpat the 1egality ofatrikes 
by. ·.public empl\iy_ees 1n·1:()!_ajiforaja has"<a'elilamed •an· 
opeµ_ q@g[gi_tj,cin Ldil"Ahge/es:Met1f1'ransit·J4iithol'itV · 
v .. · Brotherh6od1.,,o( .iftailroad, Trainmen . (1960) 54 
Cal12de.684~;6S9 •.68 8 •i[8 ~G:ai-.Rotr.·~li ,B§i5 .a'>.!td -9o5J, 
t~_ fQWt __ /sta@. in .diotwn thiil:"'"[i]1rthe·abseiice of 
legi,slii._!_i_y¢. !J,g!)i._~_i:ig;~,!ir;irj pµ_gffa· (lrµpJoy.!J:e~.i:Q.._g~!i~i:\l! 
do not ~!J.V!l•tjj§.I'igq}JO.:. sfyijc~ ,;t,.'1i .. \lut·.pi:iJq¢:@~4. tq 
hold that B. statute affording public transit workers the 
right "'to engage in either <Cioncemed acti".itieli for the 
purpose of-co!lecimv.ely bargainipg-or·othenmu'tual aid 
ort.'Pi:t-.i.tept!_on_l'! grantea th~se ,erriployees e: 'right to 
strike. Hom.ever, m.::·1,1w::\Y~rY ;.i1~1\t qpi:gi9_(i_ on the 
issue,. in 1·e . .:Bi!ri'jV-Cl968) 68.Cal.Qd 13? [65 :Cal.Rotr. 
27G,A36 :P..-2il. .2.nl _.w~)mvalidated an -iiijunction . 
againsti.. ·;·sffiicing ,,,,_: 'public·; . " . employe __ es as 
unconstitutionaJiy :overbroad;'.!llld exp1:essly 'reserved 
opinibn·on '·"llie tquestion"whether stnikes· by public 
employees can-:berlawfully enjoined." (id:; j:i. 151.) 

., • .-~ ,•• r ,~i·· ~ . 

FN9 See, e.g., Stationarv Engineers v. San 
Juan.Water;Dis/,i(l-9'19):90 Cal.Atiti.3d 796, 
801 H·53 BEilrR·o't'!'. \~/i6]; :P.asadena· Unified 
Sch ·Dist . . 11 • ... P.cisadena· Fedenation of 
Teaahers, (1979). '.72. Cal..Aon.3d JOO [140 
Cal.Rofr, ".41J;---. Serviae .. :1-:Emolovees' 
Intemation.al .. ,vnion .. ,,Lot:al No. 22 v. 
Roseville .. Cbmmu11ity Hosp.; .(1972) 24 
Cal.kboBd 400,. 408 [101 .Qal.Rptr. 69]; 
Ttust'e.es of .. Qab1 State:: Colleges .. "'· Local -
1352, S.F. State eta, Teaclia1·s Cl 970) 13 
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Cal.App.3d 863. 867 [92 Cal.Rotr. 1341: 
Ci/JI ofSan Diego v. American Federation o( 
Stale eta. Emolovees (1970) 8 Cal.App.3d 

· 308: 310 [87 Cal.Rotr, 258); Almond v. · 
County · o( Sacramento (1969) 276· 
Cal.Apo.2d 32. 35 [80 Cs.J.Rotr. 518). 

·ro our next opportunity.to examine public employee 
strikes, Cltv and Countv of San Francisco v. Coover 
(1975) 13 Cal.3d 898 [120 Cal.Rotr. 707. 534 P.2d 
4031, which involved a suit challenging tbe validity 
of a strllce settlement agreement enacted by the city, 
we held only that such settlement agreements ar:i 
valid. After noting the Court of Appeal holdings that 
public employee strikes are illegal and·the employees' 
counterargument . that such strikes ·are impliedly 
auth.orized by statute, .our unanimous opinion 
declared that we had no occasion to resolve that 
controversy hi that action. ( ld., p. 912,l 

In a, similar vein, this court has carefully and 
explicitly reserved judgment on the issue of the 
legalitY: _of<~public employee strikes on at least three 
other·ilcciisions in recent years. [FN I OJ Indeed, our 
reluctance to address the issue head-on has elicited 
critical· commentary · from botb dissenting and 
concurring·· ."571. opinions, which have urged us to 
resolve ·the question once and for all. [FN 11 J Whil~ 
we :bad ample reason for deciding the aforementioned 
cases .without determining the broader question of the 
right'.of public employeEls to strike, the instant case 
presents iis ·with the proper circumstances for direct 
consideriition of this fundamental issue. 

FNl 0 Smi Diego Teachers Assn. v. Suoerio1· 
Court 0979) 24 Cal.3d l [154 Cal.Rotr, 
B93. 593 P.2d 838); El Rancho . Unified 
School Dist. v. Nation.al Education Assn, 
(1983) 33 Cal.3d 946 [192 Cal.Rotr. 123, 
663 P.2d 893]; and International 
Brotherhood o(Eleclrica/ Workers v. City o( 
Gridlev (1983) 34 CB.1.3d 191 [193 Cal.Rotr, 
518. 666 P.2d 9601. 

FNl l . See, e.g., dissenting opuuon. of 
Richardson, J., in San Diego Teachers Assn. 
v, Suoerior Court, suora. 24 Cal.3d 1 and 
concurring opinion of Richardson, J., in El 
Rancho Unified School Dist . . v. National 
Educatio1i Assn .. suora, 33 .Cal.3d at mme · 
962, where he stated that "[t]his court should 
no ·longer continue its hesitant, tentative 
ritual dance around the perirnetElr of this 
central legal principle .... 11 

Before commencing our discussion, however, we .•.... ,·.: ·. 
must note. that the Legislature bas also chosen ta":··· 
reserve judgment oo the general legality of.strilces in 
the public sector. A~ Justice Gi'odin observed in his' 
concurring opinion in El Rancho Unified School Dist. 
v. ·National Education Assn, supra, 33 Cal.3d 946, 
964, "the Legislature itself has steadfastly refrained 
from providing clearcut guidance. 11 Qfil With the 
exception of firefighters (Lab. Code. S 1962), no 

· statutory prohibition against strikes by public 
employees in this state exists. [FNl2J. The MMBA, 
tbe statute under which the present controversy arose, 
does not directly address the question-of s1rilces. 

FN12 For just one example, the Winton Act 
(former Ed. Code, § 13080' et seq.), which 
governed the relationship between local 
school boards. aild teachers' unions, neither 
affirmed nor rejected the ·teachers' right to 
strilce. In 1975 the Legislature repealed the 

· Winton Act and added new provisions to the 
Government Code to establish an Education 
Employment Relations Board (see Gov. 
Code. § · 3540 et seq.); the new enactment 
.also does not prohibit strikes by tElachers. It 
also bears mention that the California 
Assembly Advisory Council on Public 
Employee Relations in its final report of 
March 15, 1973, concluded that, "[s]ubject 
only to (ce1tain specified] ·res.trictions and 
limitations ... public employees should have 
the right to strilce" (p. 24) and proposed a 
statute to ciirry out these goals (appen. a). 
·However, this. proposed statute was never 
enacted into law, perhaps further reflecting a 
legislative decision to leave the ultimate 
determination of this thorny issue to the 
judiciary,. 

The MMBA sets forth the rightB of municipal and 
county employees in California. rFN!3 l fGov. Code, 
§ § 3 500~3 511.) The .lv!MBA protects tbe right of 
such employees· "to form, join, and participate in the 
activities of employee •572 organizations ... for the 
purpose of representation on all matters of employer
employee relations." It also requireS:public employers 
to "meet and confer" in .good faith with employee 
representatives on all issues within· the scope of 
representation. As explained in its preamble, one of 

. the MMBA's main · purposes is to improve 
communications between public employees and their 
employers by providing a reasonable method for 
resolviJig disputes. A further stated purpose is to 
promote improved personnel ·relatiollS by "providing 

.. a uniform basis. for recc:ignizing the right of publ.ic 
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employees tojoin•organiziltions.oftheil';own·chbice":''' " 
[FNl4] ::•·.•···· ·" ·:·_,,,. ·.•:;•.!: . .c ... ;·••;:.•.;: .. :> ...... ,,, .......... .. 

. . FNB Thei'MN1B'fl. reviseai its j:iredec.es~or,:· 

;~.ftii:7Jh';,ii~~.~~;;t:t.:ly::,!:;·.~~~:-····i 
· · goyemmerif'.empfoyees:•biicaiise.'.tlie 1Nl:MBA., 
· dei§i~d..r~fere~oe ;tb ~~f:l 11si&fo:1i(ealifpfP"1a11.· 
· i11;1.\l.'.$.xpUQi!!Y,.4~.~~;d,''1pµqliiff¥mployee.!1.{rui' • · · 
•one -~ihplo)ied:.4JY'•B.Iiygpcilidca!'aiibdivisian'• ·· · 
of:lh~fstei;te;.'(S,iie :·GoV';,·,8oae,'.:§·•1i'350I1)' 

. . ·. Piresently(eirtateii:ir.niJl9ye~s ;are• gov~me.d ·:by: 
·th'e:State•Bmpl6yi:ir~Eriiployeei<Relati0n.S kct ·· 
. (Gov. Code. § 6 3512-3524); · 
. Apditiorial;'~~giI>Jips :· of .. eii):pliiy'iiils'·""were 

··•·1~xcilptea~·from·.;c_over~geri$.d~r.1ithe ·Brawn 
· . Act;" .;.by .. :: ·'prewtis ::<idegilillition.r:-"·These 
. •empJ.qyee~ili.re,:oohaeqU.entIY;rrot.oovered by 

tl].j3 :·MMBA .. · (See,~Rub;c1.·1!Jtll1i~Godei-c•§ 8 
· 2·S051~2605!2rd!d.ciedc'·bY··'Stats;:t:·u95~;· oh. 

. . ; ·l 03§;·(1§ ·,;2.,! lID.!rj:>p •.. :.cl960~196'1•\'[gbvi:frning 
. ··'· .:.~bargli.iitlrlg~Hbetweiln: , ;e>:iiployees:i~i'of; the 

·· .:Aleri:i.eda~Gontrai«EGsta i!T~ansiiii0is1rict: and 
·w:their:;emp!qyeF,s];:gup,, TJ,t:U,:·,Q..9.4!3;'.APP~ll. 1, 
· · §·~; .. 316(jb)~(g} ;i[g'i>vertiing·:b'ar.gai.riing dn the 

. -'·Lo~<"'· A:rigeles.',:''""'M.etropoliten·''" Transit · 
·'AUthcirity]i:lEd:~Goc.\il,•1 §·'·§:1\11~080.· ·13089 

· · [go¥emitig1eii.\ioati.On!!li!imploy.e.~~];') , :(· ·1 

··'Ji'Pr~a:· rc!etail(i1i'J!<fuicU:%'Simi"'·cif ·the :sciop'e ·and 
· .pl,lipp~eliii:)f,it\_le~A::·rJs~e .Grgdin, :Eublic 
. En)plqjlee8.;43ai'.g4inbig.' in .,Oalifoi•nia: :: The 

·· N~f{1ms,,M/llas'-f3r·ov:;n ··~Aoi~ irz ·:the: Courts 
· ~·~~!7+).·"•.2:!1,:•YfH~¥..tings•<· :L,fr · crn~; ,:,Note, 
. Oolieciive ·BrmgainimM.iUnder .. the. 1Mevers-
Mllias~:Bnown·.)\iut.~!Shl:luld•tlJbatil1iBJmolavees 
Hciv:e the.-Right.to Btr:ilde .(1.984) 1B 5>Hastings 

. ~L·.'iJJ"i523;~ :.l~·n?/:'.:! .. :.··. :f_ .. ,.1 ·.~•~:;'.',~"tf·0:.-:·-.~.-... 
. . ·~:· . . ,, '~::~~ ,, ' ... 

FN"14 How!lVer, the MMBA' contains no . 
· clfla.i' ·mJl.qJ:u!Ms.w1.'for :;t~sol:Ving ,di~put!:s~m . 
.:D.~:ei.~~Yrnfg)iWJ;~,J:!'!!!:fAfo:tlie ·.p~ies ~,fail to:·.:: 
·-reWi.iiJ1n~>a:~tfPiciiiti·:;&ey;i ~.i©!,:i~~~::::t9::_ . 
app:6.~k o~'~eiil.\ltC?r; 'or: :,use ofu#,vimpa'S,iie 

.: rf)~_t?11lti.fl.Il}'P.Wg~_9!,ites .a!);reei;l~.1UJ:ion: ·bt•.the•· .. · 
~ ''P-~\1i(,l§•:'\if:\,i;lgi¢C!J:!@y ,,.-tJ:i~·~A~14qes_,il.cit: · 

:·:?ri~~{~t~1i.i~:t~e~~·:i::~~~~-t:.·· .. _·. 
c~i;Lfr..~~t;rd>.~!UJ:.e~ ,,;go:v7~g, .[Jther1.;'}:h1)?lic.::··· · 

• ~.i:P,:P.l9ye_es in O~om,ife,iutJ:i[iriZe_fu.,~'Piibllc. 
' ~ri."lp)[JY.t;l~ :i•J\!i.1~t!P.D.~1r; ~oliJ.'.d>:1(PERi8)3;>cto · . 
r~~ci)y~, ciiW,H,W.~.·-~1l.4 :.en;f);>fo~ ,th~:.p~ovisio!J~:c" ,, 
()f t1!_~,)~gi,Slaj:!Q.~i{Sf1~:0ov ,,Code'.-,s.:a 54~·'3 ~ .. · · 

.' ~cs~~!#g t~ef.pgw~r.s:: !ln.i! Aii,t.i~,s· o~· ftie :PEiR!ll : .•• ,. · .. · 
:µ,nd~f '• !he :-? E.4il~~~ional · .·.-Biriploymllrik 

' •n' •• r • , 
' ··'. . 

On its face, the MMBA neither denies nor grants 
1oc!!l·fil.Ilplayiies'1th~(nghf·fo··.sfrifoe'."•%iii··ari'ii9s·i&rl''is. 
no~~~i?.$h~il.!'~~:'.1 "·' · .~!!~.~·; ":;''odiii~)~~~~g.;t\l.·· . 
expt.sfi~1Y. prgJi.l\ilf . qr. ¢~&mi: . :~~~1"6'fp.i>.l:illc.:' 
e¢pih}i'ees!'l'Rqri ~xaili,:tiJ~;'tiie· aboveinotr:i'd iphiiiloit(i;in::~~ 
against•stru~es':'by·'.fuie'fighterar,y;wr eriact¢d':nm~'i~"eiirs· . , 
before• 1the: 1passiige"'6 f ~ ilie · ,MMBA'·"iihd\ reili'am,'f iJ?. . ." · · 
effect[![;fodiJ.Y:,; m:lv):pfe'6:VerJ'·' "~e" 1' lY,1]v,lJBA ., ''mi:liitfos • . · 

· frrefightefiii.With'i.E/:ilfB'Pri'IYisions1 ·nus/th.e: apsbn~ce·1b:f. ·: · · 
any diucJi: . 'Ji.mltatj~I)/i,i<()n•rlotliefi·!ffiiiblic.i';cg-hipldyees"'~'' 
co.vereP,coy_th~i~J\'·•at tliel•·vilJiy'lea'.st"•lmpli~'tva:'•!' .· 
!aclbo.£•1egislati;Ve·ifite!lito use th'e1MMBA11:o enact.a .... ,, 
general strike proAl..P.~t.i6n1 [.l?Nl.fij L '· •.":" , .•. · :· ··• ·····:, ,.,, ' 

•: :·FN"·l•S .; 'Apparently · thi.S · '!(:ieciSion · •vi~ii' the 
.. . '' resulf'iof i:foilitical·•:Yciomprori:ihii:iii'liiiaiof:i a: ::·' 

· · ·•dfisiretthat:the c0Urts·Wilti1tl0@ci5'iile'idfffidtiif:) · • 
· ,fusf::•step< >ofr:·,upambiguously·· :·.mclib~tiii1f ' 

whilfuer;rpublic' ·employees'1<generally,'•hav\F 
··. ·fue7,:inghti' · .'fo't; istrlkei ··-<A.s_,1r1.one;rffnotlic:F"' 

··coIIII\1eil'iator .. 'lixplB.iri.!ii''' \LThe" ~e'lifu'~r,suW~ct · : · .· .. 
. of-iffi!ik"es:and• impEi.Bse. reiioluiicin~prociidiifes·: · · .... 

. •ds',a.vbid.ed.\·e~cept"for~ti:ieti&1301ar~ti9ii'tii,¥.ifilei ·-.:. 
:parties •l'fiiaylie\ect ;to •'erigiige·''a i metl,iator:"' ' 
1'V/hai.'enierges •is '"n ·,ratlfefigeri~rill :JegiliHi.tive • . 

. · .. blessmg<foricollecti.ve ·bafgairifug.iit'the :fticil.11' · ·· · 
go vernmeatli.l 'li:lvel ·.witli'oiilii'C lbfuildeli.Ileii.tkhi' 
of. policy or means for its implementation . 

. ·.The; QQU\'W .vhav,1i .. :0~1.1t4e i11,&b0le :-·done an 
;_ .a';;:;;fr~ble ; ~-ci.:. · 'o·:P .. · e"·~'~·':-; "~/bU:r;.~their 

. . _ .!::'!M ....... ·-·" Lvd "' ... Jcg .. ~J§, .... 
. ,. deCisici'ns ,,.:·e: ····· · ·at•::.Jiel ·.:;·rb''l; ifilflecfl. the . ..... ., ..... -·- ..... ll.IlII!.,>. ., ... P. . .. .!~., .. · ..... , 

. · .•. ·· .... *1.~!'lPJt:ii,,w~.tiJm~mr::.P.~:tl;\~'·~.Kt'.;'.~'·:(graciin, 
iQfi..:_1:9J1:;~~J!1.ii. is. N£@;mil~'.l.!i:r·~t·ti. ~~11) · 

. _; .:~:-:.,~~.;~~_f.:\+~;:~. ;n.r ·· 1;:~ .. :~)l;1,?,!.~-::>~; .. ~-~.-~:·.~.:~ .. ;.'.;~~~ 
~ f.lruii~Jh.~.Y~ §ggg~~t~·~·~ffi.1i-se6ticini'·3509 of 

the : I• (MM'E.l'A;('~ful.\~h; D.eZfr~gi.j,~.ffij:l{.(i_§~~ji a;):Jgenera] 
prohibition on the right ·•'tQi_\i-iQIT,{it.si: }l:f~giiil.S'e it 

·specifically precludes the appiicatiim of Labo_r Code 
section 92-3,i[Fl)l:1:6J ! µi :.public, ell). pf oy'ees/*57~'· Eab or 

· Code,se6tioil'i923,!,i~.',)?.~~i.i:!llCiI\!i1fued:by th~s:•coUrt to 
· · . e-: :" ·t~i/l:i::<nvii.te s'iicfoi: 1iim 16 ees1fo,strike prote~tm ... :n@:_, .,.i-,P ..... , .. ,.:· ·'·· .~ .. ,., ........ ,:P .... Y,, .... , .. -.... 

(i¢"e. :Petri :Ol~'rinens/i':lhi:i!' v>~M;ut'omoiive:'!Erniili:>vees, 
eta; c'.Ui:!ifdl1W ii . . 8 8 ,frli9'6i0} ;5 3'fCli.li2a i45 5 ;[2i\C lil:Rntr. 
4701i;3·49, 1P:2d~\7.ff.1); . .,ly,~kBimi:,·~~~llliPfo.ticfu'./M},'.other_ 
. oalifornlli• ... :stahite~''\·.go'v ei'riirigi: •.pub Ii o<· e_i;ii;j:i Joye es 
makesdt:"iperleotly; clear·.that·:ii'eciticin·:a509 w~s not 
inolude"d in the:rMMBAB.B Ja'•·foe'iifui ifor~pfohibiting 

. strikes. ·-·· '··_,.,,, .. ,,_,·'.. ··.:·.( , .. i"""' · 
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FN16 Section 923 provides in pertinent part: 
" ... the indiyjpual W()l'lGJ:/.a~ [~J].all] haye full 
freedom of . association, -._self,organization, 
and .;desigliation · of representatives of his 

"own ·Choosing, ·ta negotiate the terms and 
con~tions of his employment; ·atl.d that he 
sh&ll be free from the ii>terrerence ... of 
employers ·" iii tbe_,:d~~ignatlo!i·· of such 
reppesentatjves OT·•in se!f;organization or in 
other· ooiioerted' activities for the. purpose of 
colleofae•bargaining or·•othet- mutual aid or 
pro'l:ebtkm. ". · ·. · · . ·""''"· 
.. •.'1)• 1. ' ·~I ' 

Arpi:ovisi.on identical to section 3509As· contained in · 
the: st.atut~S·'·.goy~t.liigg. ~i;lit.g~!;ig~~L~~!li-Pl0ees B.nd 
firefightei"s:.·Howevet;1 an explioitlirtrike prohlbltion is 
included imthe fU'efighterli statutedn ·addition to this 
provision. The· fElcF .. that · the Legis)lltur6 felt it 
necessary to include this express strike prohibition· 
clearly indicates that• itneitber·.intend~d nor- expected 
its!lpreclusio.~. o:!>.section·.t923 .. to se!'Ve 1as a blanket. 
pro]#biti9n"-<-iigainst:1Jstr:ikes;" ;1Eurtherinote, , fa Sa~ 
Difao•;fPeaoheril :"4.~sn; v. Su11el:io~14:Bowit, su11r.a,.-.24 
Ca:Wld'1at ·oagii .<18,. thi~ court· interp~~ted,sebtion 3 549 
of.the 'EEiR.Jl.,';-li! proirision•iilentiaal to1section 3 509.~of. 
tbe7MMBA.,:'as speGifically .. mol· prohibiting iitr.fices. 
1.lherefore; 'Plnintift\s. assertl!iln· that:,aecition,'3 fi O 9 mii.st 
be.1'\ re'ad. l!s-.'''R" lfigi~!ative'l proliibition . Of!. ·-public 
employee .strilcliB'·-caniiot,be ilustiilliedi'.[:f'N117]:; . ' . ' 

', :_~,I• I ~ . ,._. 1• ~, '• . ' j· I•.•: I ' ' • • • . -~- .... ' 

.if; ·-'c RNl) Since ·the present· case. involves 
· ·:Jiii;' .,._, ep:ip1oyees subject to the MMBA:;-we do not 
. d"'.'. . ·c.onsider •wh~ther .provisions .. of· statutes 

gov1:1ming ··1•other" ·-empl6yees""'·cou1d ·be 
inforpret~d hto ·limit· fbe·-~r1ght:- "of .·.such 
empl_pyees to Htriket· ' . -,,, · .. ·· 
•• r. ,-'; ·. •'. 

In sum, the ·MMBA".establishes .. a·,.syst~fu ofTights 
and· jmite6tioru 'for :public emplo~ees .. which- closely 
mirrors those enjoyed by workers in tlie ptivate . 
sector. The .Legislature, however, intentionally · 
avoided the inchision· of··any j!lrbvisioii wliich could ' 
bei\consttued as either .. a ·b'lanke\ ~Eiiif or•pr:Ohibition 
of ii rigl)J:J.Q s~ce;: tb,)il! 111.ifi.Y!i:!g *~ isW~ :~N'puded in 
a!I\biguity<~:"In - the absence "of clear -legislative 
directive on.this cruciahnatter,. it'becmmes:the task of 
the juiiioiary· ·to determine whether:i: under,-'the law, 
stiike.s. by .. public e111ployees should be· viewed as a 
prohiblted t~rt:'" 

IIV7'he Common Law flrohibltion Against Public 
Einployee Strikes.•·., · · 

Qfil As noted above; .. the Oourt of Appeal and 
various .. lower colirts iri' this and other ijur-isdictions 
have repeatedly .stated. that; absent a specific·statutory 

grant; all:·.Htrikes by public employees are per se 
illegal.:: A :variety qf :policy rationales and legal 
justification~ · haye traditionally been advanced in 
suppo1fo(this common law "rule," :and· numerous 
articles and scholarly "574 treatises have been· 
devoted to debating·their. respective merits'. [FN18] 
The·-' various justifications for :.the common law 
prohiq!ttgii can" be autiimarizeq r iJ?,to1 four basic 
argumeilt§i•. J,l'irsl-· the lr!J.diti01;1al justification - that a 

··strike by pulllic•·employees is;ta:ntafuounHo a denial 
or. ·goveplimental, authorlty/sovereigntyr, Second, the 
terms tif· public :.eriijlloynierit ·are· not ·subject to 
bV,~t~rl\I . ,coll,,~~f:.i.ve. 'b!!fg~g, . }rn, A~:: il?-e, private 
st).~\9J,)l~fl.1,1Se they· at~.:M.t bt J:Q:~)sigi,~.!\lJive body 

:r~~~:M~1~1~~:M~1wr:t~~~:~~~~;{~~1~~i:~:~ 
decisionmaking, granting public en:ip)!?,Y.e~~.'.the right 
to strike would afford tliem excessive bargaining 
leverage,· nisulting, ip ·a,,disto1tion· of the political. 
process anq ran impropil'r delegation of legislative 
authorlcy. Einally:·public·empl0yees J!lrovide essential 
public ~eP1ices··whlch, ifiinterrupted by strikes; would. 
threaten.the public welfare. 

" 'I / .' , ... 
· FN-118 Ari:tong the mo;e notable works . to 
•appear .recently 011' "the subject· of labor. 

.. ' •Tel"ations ;in the;public sector -ate: Hanslow,e 
. · ·· · ... '&< Auiehio1 'The.Law,,anll Tneorp a( Strikes 

Bv Government EmDlovees (1982) 67 
Gtii.nell ·.L.Rev ..... d055: Ooii.Jiil.'entj Public 
E_1jfp'lqy?~1,:,d,J!g!slqtj,gjj,'.~ A~ ;·Emerging 
fqr'p,gqt/ fnifJ?1.a/1\"a1f4.~ Qppar{u.nity (1976) 
13: Sari. Diego· fu,Rev. 931;·· Comment, 
Galifornia Assembiy · A,dvisory Council's 
Reoonini(jndatlo1is· on .. 1mpasse Resolution 
P.rooedures .and ·Public· <-Employe.e Strikes 
(197A-H.-J..cSlin ·]J)iego:.Js:Rev.,47·3,;•.Gomm,ent, 
The · Co/leative ... B,angdining. ,,Rf{}.cess at the 
Municipal Level Lingers in Its. Chrysalis 
Stage· (1974)<rl4-·Sa'.rita Glara. ·Law, 397; 
Grndin;·· .P.ublia1· Emp/oyee,, Bargaining in 
Oalifornidi-' r.I'he Mtfyer.s,Milias-Brown Act in 
the ·Oaurts ·•(1.~12) ·Q.3 ·Hastings L.J. 719; 

· S.h.!i,w ~-.q.l_iµ:1£> .. .:Th~- Pr.tz_gfipg] Pifferenaes 
BetWeen "" Pubiia.. lii1;q"J·!, Enf'tdte", Sector 
Collective Bargaining (1972) 19 UCLA 

· LRev. 867; Le':{r·Striikes by Government 
Employees:· Pr.6b1ems amd.:Solutians (1971) 

.. 57.-. .Ji..B:A:h.•'l.i'l} Witt,· The ·Public Seotoi· 
Stdkei. Dilemma.·of the Sevenffas· (1971) 8 
Gal. . We'~tern .. L.Rev. ·102• ... ·Bernstein · 

. -~r ... • ·~.-· .. •· . . .. . • .. , . ' ' 

Altethatives':to ·the Strike. in .-Fliiblia ·Labor 
Relations·: (,J97!) .. ::(85 Harv.L:Rev. 459: 
Buitoµ '··&r··· Krider,' . The· Role and 

· ... Oonsll"/pienoes · of . Strikes ._.bye· Public 

Copr. © .. Bancroft~:whitney-ahd·West Gieup 199a·. 
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Eri1ployee:r (1970) 79 .... Yalil,.·:·L.J, -41Bi; 
Wel~gtmi & , ~inter, :Affri':q~:Pfiil:rfi bJ;;,;;.:. 
Publ10 Employees (1990)~}9 .. )"s,!e :LJ. 441:.·:: 

·. Khee!, Strikes·· and P'ub,lW. ,$1i\pldym"iin( 
(1969) 67 · Mich .. L.Rev,•: 93 r; · Anders oh, · · 
Strike~ a/id li1ipas8e Resol'{ltli:m iii Ptr.b/ia 
E1nployn1'e'nt ·(I969)·i•6T Mioh.L.Rev,.. 94'.i';: 
We!li.rlgion' &"'Winter,.:: 'Fh~ · liin11t.f· 1"-0j 
Colled'tve Bai'gcdnlng•m Public Emfiloyiiwnt · 
(1969)· 78 Yal,e L:J. 1107;:.:•Thor:ne-, 'The 

· · Govlinil'ramt· Employee-·,: ana··ii;01•ganize'd 
.Labori(J962) 2· Sa.J:!ta: <::!Iara Ii.l.rWi'l49; Note;· 
Labor.Relation:i·,1i1· •the 1Public'Sei'llioe' f 1961) 
75.'iBa:t:,,fili,Rev. • 39 l:'f>Annot.;··Labcfr .Law:· 

· .Ri!!hf•haf.11P.ilolie'rtEmulove'es'l,toi~Strilt61,,of. 
· , .. •Eniiae:e:!'.i'iill" Work .,,·,~Hob15aii'e C1971} ·113'i]' 

···A~b:'R1Bd 1147., ,.., ·"<·"' " , ,, __ ,,,,: ... ,, 

·Our determihEition"of th'e legality of-strikes by public· 
employees necelisii~!Jy ·ipVOl'iEIS~ liti analysis pf··the 
reasoning ·-.iand• tlliTent"viability, •of''each' of;•fu.ese 
arguments/ i The first·' uf.·,ithese _.justificatibnsr'' the: 
sovereignty argument, asserts•il:bat' goV'eniment1 is·the' 
embodiment of the people, and hence those entrusted 

. to•· carry ·out-dts'<function r:ruiy not"irripeael'it; [FN19] 
Thiil argument.•iwas *575 .parficularly pOPJ,!lar in the 
first 'haJfl of•"the '°20th· .. cienrury, when :;it•Teceived 
support froll):·'S!O!Yerhl.!Alp~rfoan'Presidents. [FN20] 

•/ • ~!_', ·.1:--,-l~,I~:~·:, to·"·'~\f:,·~:·;:-·:.I ,; " \-~ 

FN19 ·Fo'f .. ex/Wip)e,.u.i;.rntv o(iOleveland v. 
· Divisibn 268·co["1.ma/..\Assln.(l 949)'41 Ohio 
Oos.•·Q.36;,',2]!b[90 ·N:E\2d ... 9.1L-"715]. the 

'.,, ccilirt• stated·'that "[i)t",is' clew1 tiilit ·in our 
· · system- of,goverillnent( the ·gllv·emment is a 

.. ·servant"o_f.•.:au of the .. ;people,.r-Ani:l a strilrn 
against' the·' t!ublfo,o .... a . 'strike tif public 

' ;. empfoyees, 'hiisl;beei\ dehii:ihiniifoi:l '" as n . 
r.ebeUiim·· age:rn,st•1gilverilin'ent. ·The right to 

'' strike, if accotii~'ci to ·publ.io':iimpl6yees ... is 
orie mefu of.tlestr'oying government. And if 
they i:lestroY"'g0v:ernmeht, 'viedfa.ve anarchy; 
·we ''have""chacis~\ ~A ·.a:alifornia ·"case which 

· relied·on.tliis·ifovereignty argument-is Nutter · 
v:- . Citv · ... of Saiita -i•r:Mbnica · '(.1'946)' 7 4 
CaLAun.2d.:292 [HiB bal.Rptr. q41]: 

.- '. - . . ''t-''~ • '.1: .. -~ ·.~ 

FN20 Collll'neiiting· on -the Boston police 
strike, Calvin Co9lidge asserted·that "[t]here · 
iS' nii rignt to strike' againsi· puolic safety by 
t1nybody; anywhere,. at,.any· timii11 •{quoted in 
Wo1-v.iii/k Teaaluirs "A.ss'n:i v . . 1:.Board of 
Ediioation.~f.1951!!':13-8' Conn ... '2.69. 273 [83 
A',~rn . 482. 484:: 131. A:L:F3t.a' 1133]). 
Woodrow Wilson; 'dimrilenting 6t11he same 
strike, stated·that'the strike is "'an intolerable · 

crime against. civilizatipn"' (quoted in id .. ·at 
o. 27:3 rno:A.2d at p. 484]), ., --
In. ·wi'dth.er .faihfil!il'·'proilotuicei:nent of the 
•sbvei'eignty · argument/I' ?resillen:t1 .. >iFrankiin 

· 'Roosevelt-litated: "1[MJilitali.t'taotics. have no 
place in'il:b:e·fun'ctionii of-any orgliriization of 
Govehilbent . ...-emplilyees~' ... ·'[A;j. '•strllce of 
publia'~'Qmployees manifests nbthirig less 
than ·an;.i.rilent on''their partrto:''Prevent or 

· obstnict the o'perlitioni1Utif':C3Clverrim.ent until 
. their·' demands .. 1.arfl'•i;atisfied, ... Siich action, 
looking .toward the para!ysls-"ef'-6ovemment 
by those who have sworn to support it, is 

· unthinklib.J~ a!)!t. Jntoletable;•J\ .. { Jd.:"•fit .pp:· 
. 2%3•2114·H!3·di'.'1!2.d·Rt u .. i4Ml [qu.otirigJil letter' 
·"froni: pfgaid~'b:fi'iR.cioseveltt6·tb!l ,~1'esiden·t of 
'fue.' ';Nationaln Feder~fltlti' · tif ,, Federa'i 

· Emplbyeeil (Alig. 16, •19S7)].) 
I • ,· ,:; j• ~r~ • I•: 

Th'e."sovereighcy.,concept, however~· has often. been· 
criticiied in recent years Jl.~;llii::~~agtie and outdated 
the'acy based,an"thi!hli.s'sumptiOii.that·''the··King:ba.n•do .. 
no· wtang;" ·A:.$f;T.Q.ll,ge:1l'1:1ntj1 11: E...d.W§T..d~1lias ·i:Jig!il,l),tli 
o b'serveidi ·1-'th61 ,iiipp\icatlon ,,0:6 -the1 ·suict,,isove~~\fil\,ty 
notiiiit.:7: 1;tJli;J:.#1gbvenimentill'"P uiwerr can· ::never !•Jb(J . 
appo:Se'd ~~J'!i employee- •orglmi.Zii.tim,i.B';; is· clearly .. a 
vestig6:. Yfrgm1,t!i,t).9Jl):er;"·era';\~:arl ·'eri'.' -or>ltll1expimd8d 
govermneht · ;/;f,~i(V/iitlil~ the>i1ifaj:ii.dc growth ofrthe 
governmelit, ,b'o\h'•in·.lsheer· siie·.as'well ias•'in ternis,1of 
llSBuming services not traditionally associated with 
the"" ., .. 'sovereign;!''"'"'"". governmeri{ _.· 'employees 
underiitandably~hb'-'1.onger-fofll:ctmstran,e'd:by1 a notion 

·that lThe IGing"cart".doino wrdi'g:h-ThB"'distraught cries 
by puolic ·uniona·of disparate ·freatmr;:nt·merely reflect 
the fa.ct':that\" for ·1111 inteiits.18.nd •-purposes, public 
employees ·occupy essentially the•same position vis a 
vis the employer as their private counterparts." 
(Edwards, 1/he Dl!Veloping,·Labof. :ReZirtiofiJJ l:aw in 
the Publii:t~ecto~·(197'2)· l0-·Duq.:•L:.Rev;·357, 959-
360.:)[FN2'1] ·... . .. "" .. ,,,. .. 

.. . ·;.ii 

··FN21··See also Anderson Fed.~•of·rreach v. 
''Sahoo/{f}/IJJ.:oiAnderson ~1'969) 262 Ind:· 588, 

[2£il N,E. 2il·l.Sii20,·'.l7 A.LiR:3d,.Jl.'.HJ (diS. 
. opn."•'of DeBruler;•"•C .. if,,,· ·i("[Sq:vejeign 
i.riununity] .is not a rational argumen1:1il.tea:U 

· .. 'but: a technique for. avoiding dealing.with. the 
merits••· of' the issue''' [of whether- i pulilic 
employees inay srrikeJ .... The, ccmfliCt«:of 
real social forces cannot' be -solved &y tlie 
invocation 'of'-. magical phrases ·like ' 

. sovereignty,U\) · 

. Chief'Justice.DeBi'uler· also· n'otes that whi:ife 
·the· goverilment has· discretion over tlie· te=. 
and conditions of' employment, · "[a]ny 
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decision within this: discretionary area is 
autbbri~~ci · by · the· government, and 
.tb.er~forei-1·,plivioiisly'- do.e~. !lt?t deny the 

. :niitho)'itiqfg0veriirr!\3I1L" Ud.: atu. 20.) 
. ,,.;,.\··· . . . . ···.-- . 

In recent years, courts have rejected the very same· 
concept,.' ,of' sov~reignty ' l!B a justification for 
g0vernm~ntE\l .. immunitY. ·from tort liab.ility. , In· 
California,' -the death knell•-came in Mlisluov( v. 
Corning Hosoi/a/: .Dist. (-196).) §5_ CaL2d 21-1· fil 
Cal:Rotrr•89i1B59 .P.2dA§'7},l;where thiB. court· stated 

·that,- *576 "ft]he r!ile .. bf governmental immunity.for. · 
tort· is an- anachronism1•without ratfomal .basiBrand:lb.aii. 
existed •only-.by the: force ·of inertia. It C 5 5-i 0al.,2d .at .p .-
2 J 6:) As noted ;by .. thiB collft itl.Muslcopf; .. iJeq'letmition 
of-.the doctrine cifo1overilign immunity..in .tort· law led 
to many inequities1 ai:td its-applicatio~_effected·many ' 
inboogtiioua·1:eslilts. Similarly .-the use of·<ihls amhaic 
concept ito,,j~stify a··per .• s·e prohibition against public _ 
empltiyi-te,1sh·ikea is·incoilBiBteht -with mode1'n social 
reality;and·:should be herelifter laid,to rest. 
··~~.\~;;:i.\_1;;..·.: .. Y.L I'' . '•:; 

Th._lis_e~ojid -·basic wgurrie11t, iunderlyitig. the• common 
lfl;yi.:prifili$bitiotl of·publk-employee stl'ikes·bolds that
since,the1ierina of.public employment.are fixed by the 
'L_egislah;ie1 ·pubiic.':empkiyers are virtually <}lqvierless 
t_o iir~spcmdytil strike pressure1 ·or· altern:ati:v.ely. ·that. 
allowing su_oh· sirUces would result in 1!goverhn,ieot1by 
cbntra~~'hfutead cif ~,go.¥einm6nt by ia.w.1• (See City. 
of.iL.A;.,;nl:' Los!-'.·Jlngii'lei:· etc.-;:,.Counoil Cl 9.119) .\94 · 
Cal1Aim·.!2d '36. 46 ([llO iP.!ldi!lQ5J.) Thi[ justification 
rriiiy'.@aye, had some ·merit"iiefore r·,tJie .'California 
GegilllatUre gave extensive·bargaining ~ights·to public 
Eimpl_oyees. However, ·at ipPesent,:·Jiiiost- term6 'llruj. 
conditions-1 of' ·public rem'ployment,. 'are. arr.i:ved .. at 
through collective bargainJn1riurider -such statutes m 
the MMBA:- · ,, "' · -,., 

;:· •.· -.~~r • . :1 · ! :• -''-\"'• • • 

We have already seen that the MM;BA e'sta'bliBhes. a 
variety ofrigJ::its and protections for public employees 
- including th'e right.to jGin-.!ihd'Partibipiite in union 
activities and-- to -meet·. and,•; confer with" employer. 
representatives -for.the purpose of-resolving disputed 
labor-management issues: · ·Tue I ibi.portance _ of -
maadating these rights, particularly the meet aad 
confer requirement; cannot .b'e igb.ored; ·The overall 
framework of.the MMBA.represents a nearly exact 
parallel- to· the private sebtoJi,·system "Of ·collective 
bargaining '-a system_ which', sets -forth ·the .guidelines 
fot'labor-manag~rl:ient relations. iil-'the-private sphere 
and which protecl!; the. riglit of·private employees to · 
strilrn. 'By enacting "these ~ignificant-·-and parallel 
protections for::- -public employees --'through •'the 
MlvIBA, tlle Legislature effectiveiy"removed maby of' 
the" underpinnings· of the common --1e:w per .se · bari 

against public .employee strikes. While the MMBA 
does not directly address the issue of. such ·strikes, its 
implications, regarding the traditional ·common law 
prohibiti.011. are significant · 

I•,,' J 

This argument was eloquently: explained by Justice 
Grodin . in ·b.is ccmcurring opinion in El• Rancho 
Unified.Sch Dis/,.,v. Naiional Educaiion A.i'.s'n. suora. 
3J..•Cal:3d.at page·.963twhere be.pointed- out that 
"[t]l).e premise und~rlying the court's opinion in Citi1 · 
of L.A. [94 Cal.A.pb.2d 36J.,r that·lt ·is- •necessarily 
contrary to public policy to· establish terms and 
conditions ·,of ·-employment - for public empl0yees 
through <the- bilater\tl process of collectM1 bargaining 
rather than· thrnugb-Unilatetal lawmaking " has since 
been 1rej~oj:ed iby .·th¢ .il.Jegislaturer The heart• of the 
statute ui)der·consideration -in *577··fuia .caiie [the 
Educ.ational · .-Emplgyment"'' Relations.-.:- ActJ; ... for· 
exan:iple, cciilten;iplates that matters l'elating to wages, 
houts1· 1and 1certaln •·otheru"lte1ma and ·co'ndition·s.-1,6f/ 
employmentiJ.for·''teacheni · wilJ;1·be· ·the :1sul:ijeot of 
negotiation ruid ·agreement· betWetin a: public school' 
employer ·ll.nd ·' ·orgaiiizatiotui representing · ·· ·its 
employees.<Gbv,.GGde,:-§ §-. 3§4!L2.-B54lh3;;3543,'7.) 
Thi:ls,-.the original ·policy ,foundation fo'r the-1-.rule'•iliiit 
pu\:ilic f-employee· !Stnlkes :are' ilHig'Eil in' ;this;: state ·has 
been.-su\:istantially :unaetminetl; if.oot-ob!itemted.-1' , · 

1i'he remaining two arguments"have-not- serveddmtbis 
stafe as gtbUJids for·, 'asserting ·it. ban ·cin·•.:pi.!blii: 
employee·-. strilc;es• 1 but ·'have . been-.· advanced . by 

· comril.eritators and" by courts of other. states, With thei 
traditicin_al · reasons for-· .prohibiting':,:such "-strikes 
debunked, ·these, additional reasons -do Iiot convince 

· us of-the.,necesslty of a judicialmkase prohibiting all 
such.strilces.• "' · .,,,,-.. 

I •·' . ~, . 
·' 

The first of these arguments draws upon the different 
roles iioh!ma'rket' forces·:-in .fue,:.private .. and public_ 
splifaeS; '--This <; Tatiqnii.le - suggests that- , becallile 
gov.erililieJJJ' s-euvices ·'Eire essential and. •demand is 
geber.ally inelastic1 publi0 ·-emplmyeee~wbiifd wield 
excessive bargairiing' power0:,jf ·allowe_d.-,fo strilrn. 
Pioponent:B of. tl:iis 'argilmenf ·assume· that econ_omic 
constraints are not present -to· any meaningful degree 
in the public sector-. Consequently, in the absence of 
such ·cQnstrairlts,-- public !)mployers will be forced to 
make· abncirmally ,,-large· concessions ·.to··1workers, 
which in turn will- 'distort ·our. political -process by 
forciilg ·eitherntliigher taxes or' a re"diBtribution of 
resource's between goverfunent•servic'es: [FN22] 

' ' 
. ' - ' •~I { .1: ' • 

· .. FN2:? See e:g.,.<Vnited Fede1·aiiim of Postal 
Oler/cs ·v. Bloiirit,".Vubro,- 325 F . .Suop. 879, 

::''884, ("In tb:Ji private sphere,- t\i,e strilce is 
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.... ·' 

. used fo equalize ·bar.gaining power,. :buti'tb..i.9 
•·has· •universally _.·been ulheld not. -to· be 
. appropriate when 'it!r object•1µ1d putpbae c.an. 

only be to influence the essentially pelitical 
decisions of Government in the allocaHon of 
itil ·resources.") "" .. ·' : ,,, ' . 
Fqr on even more ·extell.'li¥e elti.boratioii of 
fl.,' ~..!~,,;.,,.-.·; " f •the ~HI': .1 i1 .. ,.ill.. :>.\!"-""'"~on .. ,o .. ; .... -.p!,!.Ll_,.~""'. pr.o.c.eiis. 

·' ar.gument,:-see· Welljp_tfJi.n..:,~. Wi!!~t; 'Th~ 
Limit~ ·of' Collective Bt:r.f5aining in Public 

;.Employment, sup1.~a, 7a Y!!!~Li.J. U·Q7.-... · 
., .. ·· .. 1·(1 . h' •·,'tr 

Thiir.e .• are, however, severain~damerttal problems 
with: -this "distol'tion: of/the. •political· lprb.cess'I · 
argument\ For"one, .. •as will. be diac\jss.ed more fully 
below.,• a ·lce.y aasiimptiori >i.!JJdilrlying~·,tJbe,,argldJllen~··;. 
th1itl all gowerri'ii:ierlt ser¥io6S .i:lire·r,:essehtial .:. , l:iS 
factually unsupportable . .lyfodern:•gb,yefbments engage. 
hi .•llll'1·•enolJ!IOUs ''llUlllber and·. var.if!t:Y•"·bf1,funb1;ions, 
whioh .. oleady vary as "to"ltheir:1degree!1of1 essentiali1:y" 
As· such, ,;the i abseni:ie" ·of ··an •una11didable · ne~us• 
oetw6eu 'most., public .. ·; serwices.1;1.ande: essentia);ly· 
neoess.!ll'lly··undercuts •the;ncitim1;1that public offieials 
wiU"~.6 .fo.rq§~_· to '>E.~ti.J~ . s.tr.!Jg1~·r.Q\1)><i9:Y •rand :·a_t> a,n.y 
*.Sti8 ""'"··cost1: ThB'uir.ecent-:··case""ofr.,the · · aiF"traffic· 
controUers!• strike ~!lB] ·is "')'et another '.~irnmp I e. tliat 
governments:ihave the ability·it~4lold. fimi 1against a 
strilce for a considerable period, even in the face of 
sublitaii.tial ·-inc on venienoeJ ·Al; .th.is court ·concluded·. ili 
Losti4:r1geles Met. TranSitoAuth~~lty v .. •B;:ot/~erhood of 
Rdilroad1ITl'tiinmen;•supra,-rl'Permitting'•-employ~e·a·•to· 
stril(e ti;l6es•nat1delegafo:io ,fuem alithor.ityito'-fiX -their 

-oWii"nwages ·to ·r<the1r,exolusiciii of,., the employer's.· 
discretion, In ·collective .. ,·bargai.il.·ing >n'ego!iations; 
whether cir .. not the.;employ'efls .strike;the employ·er· is 
ihe to reject demands if he determines that .they ·are 
unacceptable." (54 Cal.2d at u. 693, italics added.) 

< •'1:.-!~~1 .···'!-.,· .. . ,,, .. _.1···1· :-·->·:·:~.-. . !1·•.i.:': Jrr~· 

.... FN23 fu·AuguKt l98lr:the P11cifes_sicinaJ.!AtlJI· 
Traffic 0ong9lltirs · :Organizaticin1 (P .Mrea) · 
launched a: l"llationwide-c,sfrilce agairist--rt:he 

· federal" .. ,gm\lemment ... ·· hesid'ent •Ronald,. 
Reagan .. 0rdered·--tlle .. di.sc;har:ge "Of 1 o!-i000 
strilcing controllers-whp.;haii''liot retumecVto' 
we.rk •Withinr.a two~.day_ .. grace perfo1d,,Up·to 

· the time of :this ·writing; ili.e Adriilillstration 
has rejected all, •SUggest\O\lS. ifor·1'a'.1,:general 
amnesty •. its .position being that the. strikers·, 

· 'bY- violating-•, .1:he-- :fodera\.. governmeiitls 
pr.ohibition on strikes ·and. .. their 'i>Wn}llnci•
sttllqi" · oaih;· have forfeite.d,.fheir·jobs with. 
the Federal Aviation Administration forever. 
Federal .coiJrtS,·,.uoheld the government's 
poa:i~.;n.- ~:~"PATCO .. 11. °Feder:a1· Labor 
Relations A.uthoritv.,@;C, _.Cir. 1982.) 685 

F'.2d·647. Fo"F°a·more detailed analysis oftbe 
st!'ike, · see Meltzer ' & Sunstein1c Public 

···EJmvlovee Strikes, ·Exeautive.Diso1•etio~ 
the 1Air. Traffic, "Control/err.(1983) 50 
U .Chi.L.Rev. 731. 

Other factors· aiso serve .. tci" temper the· potential• 
bargainiiig· pbwer of stFildng public• en:iployeenmd 
th!.1~·~111i.fo..P.!$ · public1 '.officials to "resist excessi;ve 
deniati.®: ·First; wag(!S. 'lP~L i!J.1§ •JQ .strJl;;.~s . . -ll-i:e:~~. 
important to public ·einpl¢")i'~_E\s 'J!il, t\l~)\ .. {!r~1o./lJltiVS:t<i 
employees; .. Second,' ···the·,. ·public's coiii::e-rn/ · over 
inm'eB.sing·r 1:Jixh ·Fates will,. iierve· .. ;to '-prevent,· the 
der;:!fil!:!!im!!L'1!1g. process from. rbeing. ~ominated· by 
political -inst~i4~'0f.•economic -ooneide~litions. :A thir"d 
ancl vel!ited•1eoon.l!imio··ct;insi;l'~int ·Ell"is'es ·in"·sucl:!· areas 
as: iwater ,· rsew age . and, .. ;!n<UBome. iinlitance.a~ rsanj.tation ·· 
sfll'\.lioes, Where •expli~it pvices··are.· 1bhar.ged1•iBv_en ·if· 
repres~n:tativ~s of',grotlps other. 'ban- .enip).c:iye6s"and, 
the "employer :·do'. not ··formally enter~he:.1'.bargailii,ng 
process, both union . 'and ,; \o'chl:·""governmiint 
representatives are aware of the 6con.omic 
implioa1rions':1 o.£'u~ilrgaining',".rwbjcb .. leads' «to •. higher 
prices rwhlch "'are clearly :ivisible·-to· the,-,public1 A.· 
fmirth; economic,, constilaint- .Orr,.,public·.'·•empk1yees. 
exlsts"in -t]l.Q:{e .services wh~re :subooii'hi<1i:ting·\lttr.<1;he 
private ·sector.:is;ua realistio·"al~ruative. For.iexru:nple;'' 
Warren; •Mic~gan reaolved~··a· bargaining., impasse· 
wi\}j.; an,C'Afueni6an' Federatim;i,v;tjf;State,vl.0otiiity:rand ., 
Mgpj!i:ipfil,. '@µp_li;iy~r.i~..i' .(~§.@.MEh.". J.Qg.!!,L ,· P.Y. -
subi:.rmfrilcti1).g•: ,Ji ts;· #P.:IDJ;:¢.,.: i§iiil,itB,'tl(l11i;· !l. ~iil Q~ ~ l!!l,.$.il,t( til · . 
Monica; •Califiiirnia1~1bn'Bedmustrik:e1of airy" empley~es" · 
by •' ·ibreateriipg•im:to,. ;;:aubiiantract·" ·.its·""· "BBnitiiilipn 
operations; in• ·fact, 11San.·~rancisoo "has chos_en" ·to 
subcbntr:aot Its 'entire •aaiiitation ''-liystefu .. to :pi'~1ate 
firms.»If .this suboontract_oop'tiolJ..;is preserved,· wages 
in the public sector clearly need not exceed tlfo1.fate 11t 
which subcontracting becomes a realistic alternative; 
[FN!24]/'579' .. ""' ·· · ;, . :· . · i"· · ·""" · · '' 

. ~ •. . . .. '·.--:, .... 
. '':' FN24,,See·~em,discussipn iii. :E;lurtan· & 

0 :Krider1 The -Role/· and"·.Consequenaes of 
. Strikci·by Public Rmployees,. supr.a;"il9 Yale 

. ·L.:T. 41-!!, 425"'427' :;• . . •,,., ... ., ...... . 

The· p~opoii.erits of a flat ban on .. public ··emplciye5 
strikes not·only ignore·sµch"foctors as the availability. 
of 1mbc·antrilating,1b~t also· fail tmadequafely ·ccmsider· 
public ·sen):im.eiit ·fowards'1.J:ililst strikes- ·an4 ... ass\l#te 

·that"•t)le •ojiubl.jc·•lwill push blindly for"1an.,:1ehrl~. 
resolution at· any . cost. Ili.:: faotj public sentiment 
toward' a strike. often~1•limits !.the, pressure •felt ... by 
political. leaders,· thtii;eby reduoin~· ·the. strike!s 
effectiveness:-· .... : .,P:ii "' ·Pennsylvania Gov13riior1s·" 
Commission Report· stressed .. just such·· · public 
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sentiment as an important reason to grant a limited 
right to strike: "[T]he limitations on the right to strike 
which we propose .:. will appeal to the general public 
as so much fairer than a general ban 011 strikes that 
the public will be less lihly to tolerate strikes beyond 
tbese boundaries. Strikes can only be effective so 
lonK as they have public support. In short, we look 
upon the limited and cqrefully de;lned right to sh·ike 
as a safety valve thaJ will in fact prevent sh·ikes." 
[FN25] (Italics in original.) 

FN25 Govemors Commission to Revise the 
Public Employee Law. of PenDBylvania, 
Report and Recoinmendations, reprinted in 
251 Gov .. Empl. Rel. Rep. (ENA) E-1, E-3 

. (1968). This report is discussed in detail in 
Hanslowe & Acierno, The Law and The01'V 
o(Stri/ces bv Govemmenl Enmlovees. suvra. 
67 Cornell L.Rev.· I 055. 

In . sum,. there is little, if any empirical evidence· 
which. i >demonstrates that governments generally 
capitulate .· to unreasonable ·demands by public 
employees.,in order to resolve strikes. The result of 
tbec.,strike .in the instant case clearly suggests the 
opposite. During the 11-day strike, negotiations 
resumed,· and the . parties subsequently reached an 
agreement on a new MOU, the terms of wbicb were 
precisely /he same as the District's last offer prior to 
the'.'. commencement of the strike. Such results 
cer:tairily. do not illustrate- a situation where public 
emjiloyees.,wielded excessive bargaining power and 
thereby"caused a distortion of otfr'political process: · .. · 

The fourth and final justification for the common 
Jaw prohibition is_ that interruption of government 
services is unacceptable because they are essential. 
As noted above, in our contemporary industrial 
society the presL!lnption of essentiality of most 
government services is questionable at best. In 
addition, we tolerate strilces by private em.ployees in 
many of lite same areas in which govemment is 

· engaged, such as transportation, health, education, 
und utilities; in many employment fields, public and 
private activity largely overlap. 

In a dissenting opinion in Anderson Fee/. of Teach. v. 
Sciiool City of Anderson, supra, Chief Justice 
DeBruler of Indiana observed that the source and 
management of most service enterprfoes is irrelevant 
to the relative essentiality of the services1 ·"There is 
no difference in impact on the community between a 
strike by employees. of a public utility and employees 
of *SBO a private utility; nor betwe.en employees ofa 
muniCipal bus company and a privately owned bus 

company; P%i:l:J,e~~en. Pll~iic school teachers and 
parochial ~~lj!?_pJ:t~~q~eTii~ TJ1~, f~rm of ownership and 
managem.~pt~t;tlJ~;enter'priB~;does not determine the 
amounr:af;~deiltfuctfon causeq• by a strike of the 
employees 'il±'th~t~uterprise. In addition, the form of 
ownership ... thaLis actually employed is often · a 
political and historical accident, subject to future 
change. hy political forces. Services that were once 
rendered by public enterprise may be contracted out 
to private enterprise, and then by another 
administration returned to the public sector." (25 l 
N.E.2d at n. 21.) 

Recently, the United States Supreme Court also 
eschewed the classic equation of public ownership of 
an industry with the essentiality of that industry. In 
an earlier case which reflected the traditional· 
reasoning, United Slates.ii. Mineworkers (1947) 330 
U.S. 258 [91 L.Ed. 884. 67 S.Ct. 677], the Supreme 

· Cowt had held that the government's wartime seizure 
of private coal mines rendered tl10Be mining 
op6rations public services and changed the rights of 
the miners, though the function of ·the mines 
remained exactly the same. The court then approved · 
the issuance of.an injunction against striking workers, 
a remedy that would not have been available had the 
mines still been considered a private enterprise. 

In the recent case of Transvortaiion Union v. Long 
Island R. Co. (1982) 455 U.S. 678 [71 L.Ed.2d 547, 
102 S.Ct. 1349], however, the court held that 
employe~s of a formerly private railroad, which had 
recently been acquired by a govemmental entity;· 

· retained their right to strike under the Railway Labor· 
Act. Jn this latter instance, the Supreme Court clearly 
recognized that the public.takeover of the railroad did 
not necessl).rily change the rights of the employees; 
the court therefo~e suggested that the railroad becBme 
no more· essential af1er ·its public acquisition. 
Although tbe decision's basis in tbe supremacy clause 
limits its direct precedential value on labor law, the 
ruling .nevertheless signifies a major departure from 
the court's earlier holding in Mi11eworlce1·s, supra -
that a service beco1i:Jes essential once it comes under 
govemment contrnl. The Transportation . Union case 
thus underscores the conclusion that it is the n'ature of 
the service provided which determines its essentiality 
and the impact of its disruption .on the public welfare, 
as opposed to a simplistic determination of whether 
the service - is provided by public or private 
employee~. Indeed, strikes by private" workers' often 
pose a more serious threat to the public interest than 

. w.ould·- many· of those which involve yublic 
employees. 
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We of.'bourse tecognize that there are certain 
"essential"· public set:vice§, the; disruption"· of ~Which· 
would· seribusly threaten th~:.public health:':Qr:safety.·. 
In'·fact, defendant union itself·concecles .. that the:•law 
should still. aot to· 11ender *581 "illegal ·any strilces .in 
truly essential setvices which" would ·constitute· "R· 

genuine threat to ·the· public we !fare,' ~li erefore ,. te · lh e, 
~xtent that the ''excessive· .. bargfiiniI!g .. power.\1,;;..iand 
"interruption . of essential. 'Services" argu~ri'ehts-"still 
have merit; specific health and:safety ·limitatiollJl on 
the rigbt.:to strilce should suffice to ·1answer,i.the 
concerns underlying those arguments. · 

In addition tor.the ·\.larious•,legal filgumerits acivanceCl. 
to pe:i'Buade the •couf.ts to impose. a •. ji.Jdic'ial• ba.n ,.OD' 

public ·employ.ee stril~es;:i-i :arguments iwhich\"as "'We 
have S~fl~I are·: decidedly iunpersuasiv.e in the· context. 
of· i!IP.:~~.ITJ.:j l!!iBEr:\1.£\11!J.,9.~~w..!i, ~>;pJitJ~;m;,gi,;~th~niris the 
brnader· ·cion cegI '!l!~Mt~.mii!:t.iJJ.Jf iP.J.l\iU_q,. ~i!\.p~i?Y.~i;w.:~to. 
stril~e .. ·may.- be, ·on :·1balance1 · '.;hariil.ful :fo-.:illabot.: 
management- relations 11w the. •public ·.sectorrThis is 
essentj!llly .. a ipolitioal 'fil.gument;-1best .ail.dressedrto •the· 
Legislature·, We i.ev1ew;rtbe:;matter. only· to· pciint out' 
that.th~·~ssue 'is '·not··soecleimr.cut !IB -to justify ~udiciai• 
inter¥entiop,1• ,since .. the..Legislature-collld ,reas0n!i.bly 
conclude 1that•recognizing ipllblic•employees' #ghUo · 
strike mayn·.actually · enhance 1labor-.mil.iiilgenieilt·· 
relatfons. 

~~·· !;~~-·...!. __ J~\Hl;) .:.\. : . .1~y·1 ... '~>r~~~·i - -~ ;· ,., ... , ...... ·\: .. 

At l~.a~tiH ... ~ta.~e.s. )l~v~,,gi:~t~.9. ¢.ilJ.t.9..Ltl;i.!'iti:PYP.lic 
employee~ a Tight to.: strike}··{E'N2\l] .~~lL.lli~: P..1;1Jjpy 
rati6nale "• b1:1hind i this'.l ! statQtqry .. · reo'© gnition ··,iµffuer · ·. 
un.der.outa .;se:vera:J, .. c&;the · b.asiC· ·.preplises ,<re!ieci i'upon 
by,, .Jiltrilse-ban '· ad¥ocates. ·. As the:''afqremilntioned· 
Piinns.yJvani!!.i •11<G0vemor1s ·· Oommissicin·· ·Report 
concludfid1 J,'The :collective bargEiil:iingcprocess wiµ "be 
strengthened . ·if ·:this·: qualified. •righ!'t·.to·:·strike .. fa 
recogni.Zech "U will: be· .some :;curb- '"Oil '<-the· possible 
intrarisig~noe of;.an employ.er.;· and'the·,limita.tions on· . . 

•, . ~· 

1970 . 1'971 '' 19"72 r973 L971 ~~7~·· 19?6 
20 14•' -. 18' ·15 . . 4.5. ';._;'44' 23 

. \'•. 

•,-'j ' 

1977 1'9•f8 19'79·' i986 
5 9 ' 2'-9"''' ' Ei 1 ~·~ ' 

i9tii P.s'2 
2 ti,. · · e 

r.M 
19,83 

. ?O 
,,. ' '),··:. 

the rrgliHo strike will ··serve ndtide· on· the empl'oyee 
that there a.rll limits to the hardahips ·that· he can· 
impose." (2-51: Gov, Empl:P.:61.· Rep:;· supra, at p. E,· 
3.) . . 

' .' 

FN26 -See footnote·B, ·ante, for·'a ilist,bf the 
. I.1 · states. Typically foese· .. sta~tes permit'; 
public ... sector· stl'ikes, unless · suah strikes 
endanger . the public· ···health, safefy, or. 
welfare. The statutes generally· ,.prohibit 
strikes by police and fire-protection 
employees·;. '· emplclyees11i'"m .. correctional 

· facilitiesr and thoil~ in health-ca.re 
· ,. •institl.!tions:::..'•'In". ~ome' instances;:•" statutes 

pfoVitle; bindii1.g1 arbitration to l'esohie certain 
;disputes for~ whioh·1strikes are'i'pfbscn'bed. 
'J!bJJ.li,'· tl;),e public:•aector.:sti:llce has' 'liegw:1 to 

·; · ao!).j@w.~:1t9mi1.!Q.~ITT~J:i.'Q("\~gitiPiitey, despite 
the strong opp!'isitjpn. o"f ctltics.: · .. 

It is unrealistic to assume that disputes amtingpublic 
eril'ploye~s and·thei.Ji employer's will1not-eccut; m!fact,.· 
·str.lkes by ipub1io1.eniployees :•a.re· .. neJatively frequent. 
events ill Caiifomtla.::For· exlllll.ple, 46 ·stril,es· ocqtirr.ed .. · 
duiing"'"l,981- ·"•1983,. whioh-111aptuaNr mllii!cs .<\: 
significant·: tlec!irle :-wheri · ccimpa'ted,o;to •the nitmber-· 
duri:Ilg. i:he -5 ·.·previous ;-:ye8J's;:'''[iF!N2V~ klth011gh11the 
cU.cumstance5·"· behind 0:"'582' ielibh''"individual·~sirrike. 
may1 wazy ;somewJ+atpooiiifueritators"l"epeatedly note 
t.hlit much'~ot''the. reaaon:.for theif. occurrence lies in 
thti·Jact that•without-<i:he rig_ht. ~o .. sl:rllce1 • orcat,.,least a . 
credible· stril~_e .. ,thr.1iat, :public ·employ.ees have •litj:le · 
negotiating ·strength. 'Phis,.·· ·in··'" tum',· produces 
frustrations which exacerbate labor-management 
conflicts and often provolce "illegal" stt:llws:" 

FN27 Public 'employee" strllces· in California,.· 
'1970-198:0 i~I · 

' . · . 

*Sfri..ii;-,~~ '. . An, l!.J;l,a.1J1si;s of 1 Q.Bl-:~9a:r.R~rikes 1~' California 's. Public fieoto:r: 
(J,!38.4.) ,)M~;i::, l's.B:4 Ineit,. ... o;I;, J,:t;i.ft· P.,fi!),,,, U.C. B,~rkeley) 69., Cal. ?.µb. E~pl. 

·Rel. . 1.; 9 . Pilbli.c employees .~p:c l,tide,, all work.efJj11, .. in · p...,P,~ i,c a gene i eli!,., ii,\. 
·California, excluding federal s.~i:'v(~pe and. pub),ic u.t:l~:l,t}eii! · · 
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The noted labor .m~p\~fb~;;::J:ii~od6i·e W,,:J(heel, aptly 
described this prooessL~,r1e.i):_fi!,i~)y~ing l;l~Y>'°'(f>rk's Taylor 
Law (which makes aU pillilic employee strikes illegal) and 
its resultant effect on labor relations in that state: "It 
would be unfair to plac~·:upon the legal machinery sole 
responsibility for these intenuptions of critical services on 
which the welfare of New York depends. But the fact 
remains that the machinery - including the prohibition on 
sh·ikes with attendan.t p_en!llties and the foot-finding 
boards· with their power to make.recommendations - did 
not work to settle these disputes or stop the strikes, 
slowdowns, or· threats. In fact it is probable that the 
Tay !or Law exacerbated these conflicts. For one thing, it 
made subversive a form of conduct society endorsed for 
private workers. It encouraged unions to threatell' to strilce 
to achieve the bargaining position participants · in 
collective bargaining must possess. It made the march t_o 
jail a martyr's procession and a badge of honol' for union 
lead1:1rs .... In simple point of fe.ct, it did not and is not 
likely, t9 work as a mechanism for resolving conflicts hi 
publi.ifemproyme11t relations through joint determination, 
whetliilt' called collective bargaining or collective 
negotiEilioos'. 11

' (Kheel, Strikes and Public Employment, 
supra, 67 Mich.LRev. 931, 936.) [FN28] *583 .. ' .. 

W · ·' FN28 Indeed the per se prohibition is no~oriously 
" .. irieffective; See Co=ent, California ksemb/y 

,,·: .. Advisory Council's Recommendations on 
~ .. , ·1mRasse Resolution Procedures and Public 

:: .. ,,,.,.Employee Strikes, supra, 11 San Diego L.Rev. 
'''~:"47~;:·'480. The· council's study found that the 
· .. -"present laws do not deter strilces, and 

furtherm'ore, that mice an illegal strike. is 
instituted foe ·1aw has very little effect in 
compelling- the strilcers to return to work. Part of 
the reason for this is that many public employem 
besi_tate to request an injunction because they 
believe that the employees would continue to 
strilce, thereby forcing the employer to either 
initiate contempt proceedings and subject his 
employees to quasi-criminal penalties, or stand 
idly and ineffectually by as the illegal strilce 
continues: Either of these alternatives, if pursued, 
would have a deleterious effect on future 
emplbyee-mamigement relations once the strike 
is. settled." 

·See also statement of Profess.or Reginald 
Alleyne, l)CLA Law School, incthe Transcript of 
Proceedings, MMBA Hearing, · Califomia 
Legislative Assembly; Interim Public 
Eq1ployment and Retirement Committee, page 
20. Professor Alleyne cited statistics which 
supported his view that "In 99 and 9/10 of the 
cB..'les in the private sector they succeed and reach-

.an agreement. 11 

See also Cebulsk~ An Analysis of 22 Illegal 
Stl'lkes and Cal!for•nia Law (1973) 18 Cal. Pub. 
Empl. Rel. .2. 9 '(cliart showing that .strikes in 
which public sector employers imposed legal 
sanctions JaBted twice os long as strikes in which 
.the employers --did not attempt· to impose 
sanctions). 

It is universally recognized that in the private sector, the 
bilateral determination of wages and working conditions 
through a collective bargaining process, in which both 
sides possess relatively equal strength, facilitates 
underStanding and more harmonious relations between 
employers and their employees. In the· absence of some 
means of equalizing the parties' respective bargai11ing 
positions, such as a credible strike threat, both sides are 
less likely to bargain in good faith; [FN29) this in tum 
leads to unsatisfactoiy and acrimonious labor relations 
and ironically to more and longer strikes. Equally as 
important, the possibility of a siTike often provides the 
best impetus for· parties to reach an agreement at the 
bargaining. tfible, because . both· parties lose if a strike 
actually comes to pass. Thus by pro.viding a clear 
incentive for resolving disputes, a credible strike threat 
may serve to avert, rather than to encourage, · worlc 
stoppages. 

FN29 See, e.g., Timberlane Reg. Sch Dist. v. 
Timberlane Reg. Ed. Ass'11 (l 974) ll 4 N.H. 245 
[317 A.2d 555. 5571. 

Theodore ICheel has explained this argument very well: 
"[W]e .should aclrnowledge the failure ·of unilateral 
determination, and turn instead to true· collective 
bargaining, even though this must include the possibility 
of a sh·ilrn. We would tbeii clearly understand that we 
must seek to improve the ba!'gaining process and the skill 
of the negotiators to prevent strikes .... With sldllful and 
responsible negotiators, no machinery, no outsiders, anci· 
no fixed rules are needed to settle disputes. For too long 
our attention has been directed to the mechanics and 
penalties rather than to the participants in the process. It is 
now time to change that, to seek to prevent strikes by 
enc'ouraging collective bargaining to the fullest extent 
possible." [FN30] 

FN30 K.heel, op. cit. supra, 67 Mich.L.Rev. at 
p~ges 940-941. 

A final policy consideration in our analysis addresses a 
more philosophical issue - the perception that the right to 0 

strilce; in the public sector as well as in the private sector, 
represents a basic civil liberty. [FN31] The widespread 
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acceptance "'5.B4 of that perception leads· logically to the 
conclusion that the rlghMo strike, BS·ll.ll ll'11P~J:tf!llt'symbol 
of 1!,V.~e·s9cie_cy, should not be Qen,i~d unles~ such a strike 

"' :;-woliJd substantially injure p,arw;i;1oun~ . interests. of the 
largei: DQlll!nim.iiy. 

. . . . . '..•1·" 
FN31 Another in~ere!1tllig, apd .. r~I.a~~ policy 
argumenJ,in support of granting .a .rigl;\t;.to strike 
to public employees rests on a reco.wtion of the 
changing shape and values of the American 
econpmio ey~tem i~~~~· :W .. es.s.~).!ce;.~tfP.OJJjles o'* 
tb,e fa.ct that opi: m~r!<et esoIJ.~J,P.y .. ,.lf.E!.fl. 6¥0)v~d 
from its ,pl!ll!sica! .. l.Jloq11.I, -intp. ·EIJ1i:jl;l.cre~jp.g1y 
~xed, ap,d. plur~~~ic .· form..),!1 thi.~e]J~!l.yess.,qf 
inq;~11~~P gqy,~raji/.i<m lo,txrv~;g.!;io~1i'. lli~,- AA!:l 
betwY.~O.; pµbli? ~n4: :,privat.~.11 1 em~mr-.\{1~1 , 1 ~.El~. 
b.ecoiµe m~r~asrngly,.)'.!luft~d:Aht.4.edl!IID.~, tll+,I~. !l 
ODJ:\,qpo¥jE\I).t·, b\1;1J1:ing has, i;icirpnM. J?.~~~~ . 
traditioJlal pol!!!R~l 111rn;! e.cpl)..9m).9,J.l)ct.ivi\)'., ,i!Pd. it. 
i~ t1i,i.~· latter .overl~P. wJi.,\ch ~~PA~r..ii. ,li\,itJP:f. !lan. Pn 
aµ; pul:i~c ~ectqr.1¥~ike?.;.m 4ifficajt to.,g_l!f.~,1!4; , 

. The argwnent then £1naj9~~. t))e .q_evil!J:i,qµ .qf 
th~,.,.fl:fll,filriciµi S:J'./lt~m., frlJtJ?.; 1,9,ISJ!~jcii). ,,e.c;,9,Qorriill 
m~d?-11> .. a11~, the . Cf;ii!eSP.\HHtW.g Tf1~.Yal1;1.f!thf!J.};. r:rf 
PllP!iP . .sttilce. PF9.Wpitio~ 1 tq, t11.x.1:,(:!PhAA+;\pi
iW£ir~r,I -dti;l'.tilt;ij)ffi~l!t.~i!Jn.,Jtr;i!~~ prjor, .• t,g; ~ll 
l_a.i9:5t ..mllitirry,:;' .ora~!,_i;i.QWl;i., . Jrnnic11\JY~· t\1~. 
traditional common law argument tbl!t·,·Ph1~p9, 
sector bargaining and striking is antidemocratic 
a1A~::'inkt¥,ca)..,,~9.!_.,Rllfr\1)9lJ,~ipal,.,pr~o~ss.-. closely 

. 'ifiittoref~W~ .P.6/i@kiQf,~mri1~n~\9_:i,i:i,w.~t9!lt unions 
anct-Jfi'ilceinire ·antisoeia!J~ffiiieiiO."revlBionist end 
reactionary • condti.cl 'in ·Ef· "~y~t~fil; operated 
pµrpprt~.~1x. for . fr\~ ]?,~~1~p.t .•. 9f 1!11" .D.~tti.~tiw;i~ 
fyoll). cla~!i\c.Efl 111pde)$.,~Jt.r,l,.q~li~fs t~.~~-:9onfi·9.nt 
.bi°th_ic!~olqgic.!!! Xi\w•i:iomt~· rti.~ arg;t\W~1tVB!ia. 
ngh,qo,~J:!:¥)~ ,fotJ;?JJi1q.c,ewB19yet<s. ~ a~,9~~lt\lJiet 
s:i;~Mi. .l(!.1?.f!I'iY;·~l\\fil ~ij:.f(n~ .~? s.r:.ioiety e.}'..ol:ve?. 
a V!.~Y, !ti;irp. . llW·. ·9,\~~.i.ga,l~ !~e~J,.pf, .·~, PW~ ,B)ai-)~l?t , 
. ec.i;in,9\UY wher~,#\\l,,Pt1)J,lj.~ ~c:!;prix\l,t~,.lj~qWr~ art;. 
C[\l~)y 6flpEµ'B.~l?.4,i;i$.iP.J.fuu'lY.;. JAi? Cf\~~ f<';lf:f~. {!~). 
to ~tril~~1 .\n., ~; ._s q~W\~t. ,sY.S.t\lfQ. .~9w~ .. ~yop,ger a~ .. 
~.f\t _sppiety devi~t.~~Jrqm, t):ie c~\!~,siqf!.1~jg~~.ls of 
. fu..e,sq9,iaijst n:ipg~l, fqr ~ p·1pr~_.,<;ietEJi\e>l, fl,l).a\ysis 
of thi~. theory, see H!J.lls!owe &, .A_9iemo, suvra. 
67 cbmeti L.Rev. at i:iae:es.167:2~iti73 •.. 

~ Plaintiff's argument that only the Legislature can 
reject .thi;i . CRmmon la_yf ~optrine P.~Phibiti)i.g public 

. employee strilces flies squarely iri tqe face of.. );i.oth logic 
and past precedent. Legislative sik1ncii. is not the 
equival~nt ,of..P.(lBj~iye l_egislaticin aµd. f;loes. n?t .. pr~Rlude 

· judlci~j r~~v.~.11;1af1on of colll)llon l!!W clQPVl.11?'. If tl;w 
court5' have created a bad rule or aq. oµtmodec[ one .. tb~ 
courts can chiajge it. 

This .. court has ·long ~eoogoized, tbe·:need to r.eJiefi.ne, 
modif.y or.11?ven·ap.olish a co@I\OIJ. 1)aw:rule "whep_.re.ason 
or eqµ(cy i:l.emmc!:_it'.\.or,M'!t~ii. it,!i 1111p~.i:lyin,g p~.iii.cip)es fire 
no 19p,ger j11~jifiable 41 1~.ight. 9f- mo~em ~o¢i~tY. ~(See 
Rodrieyez v . .Bethlehem.Steel Conp .. (1.974) 12,Cil.L3d 382. 
394. li-H ,.Oal.R:otr1 .. 7.6S ... ,~2s .• P;2d ... 669]f Mu11kopC.-v .. 
Corning. Hospital.D.i11t. f-196D, 55 Cal.2d-. ;2.J L .216 [J:L 
Cal.Rotr.--.189,,,-3 59, F,2dA5'7); Green .~t., Supe!"ior . Gourt 
(1974) ,J 0 Cal;Jd 61.6, 629 ,[H-1. CaLRotr. ,704, .. ,5.J 7.P.,2.d 
l i681; .Li .v.d1ei/ow . .Cab .Go,. (1975) .l~ Oal.-3dJl04,.,808 
[119 Oal.Rotr. 8.iB. 532 .P..2d 1226 .• 7'8 A1L.R.3d 3931;) 

· . ·:;-.J~r'ir' .~1' ~~,i .. •·· 1 . 

. This .. i;oµrf~ .hi~tory,.-P.f P.Yi i;!e~. J?.WI!PnlU,s •. ~x.an:ip!~~ . of thj,g 
prinqipA~·All. Li .. v,, ... J' ellow .. Cab.,Cow,suora .. . 13 .. Gal .3 d ar. 
page .• 81·21• .. rlr:>'.A~lil ~jh;\s,,;q9,i1~ .... j@,t!~t .. ,,~_4~pte¢, '~·, .imJ~, .of· 
coµip~Tf}MY~•:·:]7.~g!igenc.~,.i V{Jl .. ·1~1i'.P!~.~sl)'.,;• rej~9tflQ· the 
oont~.Rtj,qp ..that !!IIY ph!i.I;lge., ip. JP!li lf!Jl,-r.9t.' ... 9pµti·ibJ.J\qcy 
ueg·l,igeJ;19,e ·WJt91iel(olµ~t;y.p)y,. ~.,ma\J:!l,r·;:fm: ·~he .Li:ig\~la\\Jr~, 
an if. 9Y~!;fHn:\i;i,d ,!IJ_P~~ tiJ..fW ll. QllPrrnrY 11P.f:" pr,~ced~pt1,,)'.Q, 
Rodriguez ..v ... Bethleherii18teel,DorDn .11uvra ... l2 .Cal.38 
3 8 2 .. Wll 11\in~Qll°Yi 11·,t:1J:iuf1,ti!~~~fo:)lr:i .. a~!!1<i:ti Dr;\-thl'l.t::lll.C::9 gni,tiqp. 
of .. l\,·>.~P\JµsaL. ao_y.G#.,.~9[~,ilos!; .. 9f~199psoi;tiW;il,. requii;r;<d 
legi~ii;itive .. ~cti,9!1 i;'(s~.h.-PP.!. ... 393-}~~Y-' -and .rey~r~~c!. 
numerous prj_oj-1 tj.!IC.i!J.ipns .. iJ1 endorsing th!l,_t: ,caus~ oJ 
action. Ll1!) Furtllenncire, "[:w]hen the law governing a 
su bj!l9t;.Jl.fl~. ,qf!e1'\, Jl.l.l~P. ~jl.~ .~a 1'1!-ic!~.~ i~)'.. rl µ_dit,ii!!l 1 ·decision, 
leg!RJEJ!iy,e· il;l.~TI9,9. doe~ . .,t1Ptn~C!es~w:ily oo!l.!ltjW,!e a tacit 
eJi.porseµi~I).~iP,f..-J;l,J.J? .pre~ise ~l\ge,,in ·,the. eyol.~(pn of !lie 
!aw.e;/Ctant.1tf.the.tif.9.r, w!ieµ t!i,e;'!ellg;i.~.!!ij:ur~ .. 4,ii;!· p.othing; it 
m!IY:•1BL~tf¥.iit~et;_.j:Ae ·LegjsJ~tµre,:4~.r·w).lliqg. tp .. ~_njnlst the 
fimt;h:iri"· ey,QJ,\\ti0\1,\>!;\of l~gf!l,·1 9R9tr41~ .. " t9. · · judicial 
dev~lop.!IJ\<Jlt/ *Sfl.?;'. (Reople 11, Drew Cl.9:78) ,2!2 Cal.3d 
333. 347. fn .. ._11[1149 Cal.Rotr. 2.'.JS. 583.P .. -2.d.IalBl) 

• : ·..=.:.:\':',... .• ,· ... , • ~:~ •· , .. ; 'r,1·\'··~1·~·~ 

(fu!) . .)!or ti)~,l'~l\SC)H~. /ltl1,W\l !J.pove, we, R11nplµf;le that the 
CDWffi.\1-tl l~w ·P.1.\l¥\J.!t1P1'.! ,.!l.g,!iiµs,\, p,µ,bl,i,9 .. ,~~,ct.01i strikes 
sho»Jd. JJf?Hl!l :P~si:).~;id jn .tl;li§,_ sta)~ .. G.PJ1!!1;queutly, 
sttilc.~~ ,f1Y.,P.l!b li.S .s~.1tto~ .. ~WP f g_x11es,;if.i t),W1 stftt\:;:.~§·such ai·e 
neJJ::4~r i.IJ.e~~\,..JJ.pJr,tclrti.R);lil -%i4¢:•Calj:J:Jn:i;\,\a o.<;wnnon law . 
We. n;i;w1U.i111IJ,i;<gi.a,tejy -Q!\gt.i.\l!?'i l\owev,e.r;,thl'l,t th.e,r~ght of 
P.1,l~lic ~mp}J1Y.~.ee,·~o ,~ti'.U~e.. rn .by nQ me_a,n,s:uJ?.lunited. 
P)1t(i1tnce_._ a.99 ·'<9,Ilt;~m .fo~ f:4e: ge)l\lral public welfare 
requiri:; c;i;irtain.restjctiq)lB . 

' 
The Legisla,ture .. hJl,s • .~irea,dy . prohibt~~9 .. stri,J.ces by 
fu~fight~rs Under any. cii-cu:ri:uitance. It may .. co.nc\i.J.de that 
other- .categories .. o.f, pu):ilio \lmp).gyees .perf:qrrn such 
ess~P.ti;{fsi;:r,'(ice~. that ~-9:t:riic~ ... y.ooul~ invariably result in 
~ent .d.Einge.~ .. -~!). publk, ,b.eeilth and, ~~.fefy, and mµst 
ther~~cmi be prohi~_ited. [FN32) , . 

·o EN32 See,. e.g.>Mfunesota Statutes Annotated 
section . I 7 9. 6 3 (1 i ). , (i9 8 J\ (fu.ef1ghtQr.s, peace 
officers,. gu_ards afcorre.9tion\ll facilities), Oree:on 
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Revised Statutes section 243.736 (1979) 
(firefighters, .police officers and guards at 
correctional or mental h·ealth institt1tions); 
Pennsvlvanin Statutes Annotated, title 43, 
section 1101.100 I (guards at correctional or 
mental health institutions and employees 

. necessary to the functioning of th.e courts). For a 
further · discussion ·of these provisions, see 
Hanslowe & Acierno, Tlie Law and Theorv of 
St1·ike by· Government ·Emplavees. suora. 67 
Cornell L.Rev. 1055. 1079-1083. · 
See also Burton & Kinder, supra, 79·Yale L.J. at 
page 437 (advocating a presumption of Illegality 
in strikes involving truly essential services, 
thereby relieving the state of the burden to 
demonstrate the elements necessary for an 
lnjum:tion). 

While . tlw Legislature may euact such specific 
restrictions, the courts must proceed on a case-by-case 
basis .. f ertain existing statutory standards may properly 
guide,_fb-em~;j.ri":.this task. As noted above, a number of 
siaiea :n.:ave:!gi;anted public employees a limited right to 
strilce; 'and:s.ucb legislation typically prohibits strilces by a 
limited:number:·of employees involved in clearly essential 
services: In , :~ddition, several statutes provide for 
injunctive ·"relief against other .types of strilcing public 
employ_ees when the state clearly demonstrates that· the 
continuation. of.such strikes will constiMe an imminent · 
threatjr "cleaj:_ 'and present danger" to public health and 
safoty.;JFNS.3.J.., Such an "586 approach guarantees that 
essent@ public services will not be ·disrupted so as to 
genuiriely ·threaten public health and safety, while also 
preserving the basic rights of public employees. · 

FN33 See, e.g., Alaska Statutes section 
23.40.200(c) (strikes by most public employees 
may not be enjoined unless it can be shown that 
it has .begun to threaten the health, safety and 
welfare of the public); Owgon Revised Statutes 
section 243. 726(3)(a) (injunctive relief .available 
when strike creates a clear and present danger or 
threat to the _health, safety or welfare of the 
public); Pennsylvania Statutes Annotated., title 
43, section 110 l.1003 (injunctive relief available 
vihen strilce creates a clear and present danger or 
threats to the healfu, safety or welfare of the . 
public); Wisconsin Statutes Annotated section 
1! J.70(7m)(b) (injwictive relief available if 
sirilce poses an· imminent threat .to the public 
health or safety). See also School District for 
City of Holland v. Holland Editc, Ass'n (1968) 
348 Mich. 314 [157 N.W.2d 206, 2101 (Mich. 
Supreme Ct., in teachers strike cases, declaring 
state's policy is not "to issue injunctions. in labor 

. . . 

disputes absent a showing of violence, 
irreparnble injury, or breach of the. peace");.· 
Timberlane .Reg: Soh. Dist. 11. Timberlane Reg . .. 
Ed. Ass'n (1974) 114 N.H. 245 [317 A.2d 555. 
559] (N.H. Supreme Ct. refused to rule on the 
legality of teachers' strikes but stated that in 
determining whether ta issue a strike injunction, 
a court should consider "whether the public 
health, safety and welfare will be substantially 
harmed· if the strilce i.s allowed to continue."). 
The Federal Labor Management Relations Act of 
1947 (29 U.S.C. G § 141-lffi follows a similar 
approach with respect to private sector strikes. It 
empowers the President to direct the Attorney 
General to enjoin a threatened or actual strilce if 
it affects an 'i11dwrtry involved in interstate 
co=erce and if permitted to occur or continue 
would imperil the national health or safety. @ 
u.s.c. § § 176-.!J!QJ. 

After consideration of the various alternatives before us, 
we believe the following standard may properly guide 
courts in the resolution of future disputes in this area: 
strikes by public employees are not unlawful at common 
law unless or until it is clearly demonstrated that such a 
strike creates a substantial and imminent threat to the 
health or safety of the public. This standard allows 
exceptions in certain essential areas of public employment 

· (e.g., the prohibition against firefighters and law 
enforcement personnel) and also requires the courts to 
determine on a case-by-case basis· whether the public . 
interest ov.errides the basic right to strike. 

Altbpugh we recognize that this balancing process may 
impose an additional burden on the judiciary, it is neither 
a novel nor unmanageable task. [FN34] Indeed, an . 
examination of the strike· in the instant case ·affords a good 
example of how this new standard should be applied. The 

· 11-day strike did not involve public employees, such as 
firefighters or law enforcement personne~ *587 whose 
absence from their duties would clearly endanger the 
public health and s·afety. Moreover, there was no showing 
by the District that the health and safety·of the public was 
at any time imminently threatened. That is not to say that 
had the strilce · continued · indefmitely, or had the 
availability of replacement personnel· been insufficient to 
maintain a reasonable sanitation system, there could not 
have been at some point a· clear showing of a substantial 
threat to the public health and welfare. [FN35) However, 
s.uch was not the c'ase here, and the legality of the strilce 
would have .been upheld· under our newly adopted 
standard. [FN3 6] · · 

FN34 °Leglslation in sev.eral state§. already 
requires the courts to make '-this precise 
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.···· 

:--· determ.i\].!Jtion:·(See,- e.g.; the relevant statutory 
proviBions in Alaska, Ore., Pa. and Wis.) For just' 

. PIJl:l· '!l(/l!ropl~. llQ.Jler .th.I} .. l'!:i!IDSYl¥:!mi.a Public 
. EmpJP.Y.e.~· Rel~tioO.:~ Aqt, · P.11.ollC; .~b:!P..lti.Yees tire 
riot prohibited from striking .after :'fuey have 

1 submitted. to mediation •and· fact findjng, unless 
011 ulitil<1luch a·strilc~ crea:tes ... a.:clea11 and present 
danger·on•threat to·the.-hea:Jth1faafety and welfare 
of the .J:iilblicv."\'Pa. 8tat.;"Ann.-i1frtit._• 43. § 

· ,IJOJ•:•l003:)"Tn such·"Cases;"the .:employer may 
petitioff for.,,., equitable - relief, including 
injunctions~ ~9- 'iii ~l'!!itl@ :t_o .reljef if the court 
finds that :the1s.trilce "oreates• 1:he danger or threat. 

: (Id.)' ThertP.ennsylvania• courts have,appliecl this 
standard to several :t.lasses of public':employees. 
(See, e,g~.,··Bet/1e/.farkBch.1v. Beilie/ Parle Fed. 
ofTcJ.ms1 •J.607, :A:mi"l'<edln.:of'Teaahers·(l 980) 54 
P.· Oominw. 49, ·ti2:· [4'2.0 A:·2il rl8] ~teacher's 

strike constituted a .. g!~!'\r amt. :P.t~.i$..i\I tiimger to 
the public's health, safety and welfare and school 
distr_ict•'llntitled to back-to-work·'order·.in -view ·of 

.,potential ·losses. of,state ·.subsidiesr instructional 
days VO!Jational'>• job;" · hlgher '·edilcatim!J-· 

. opportunities, ' counseling;'-- social 'and" health 
services, ·extracurriculw enrichment programs 
and emplm;yeesl work :appol'hinities and .. wagEis); 
B1:istoL. Tdwlishio :.<Eduacitidh. Ass.In,, v . .;,&ho.a/.·. 
DistridM~ 974) .-M· \P.il.~.Cornmwmll-63,,.'4:68•!1.~0 
[322 .. d1:'2dnl767J n(s,911001 • ':distrfdt"' entitle'ci to 
injunction. 11giiinst teacher's .a°'ilce under similar 
ciTcunistances);·""Highland "&ewer :'and· : Walen.· 
Au.th. y. LooallUnion 459.-·rlr:B.E: W/Gl9fl.3) 67 iP.a:· 
D. & C.2d 564, 565-567 (sewer and water 
authority], •noir entitled to ·injunction :«fer.cmg 
etvilciug'•eoi.plpy.ees •back to work silii::e there .was 
.n91cl¢ah0.nd present·rlanger•in view of t]ie .fact 
thaf.'the. services.provided by.the authority could 
stj:IJ b6f·performed··during ihe 'strilce1· 'appe:r~ntly. 
by . "iiupervi.Sors;· ·'with · wlatively • , . little 
iricon'\i.enience). · .-~ i" .u:.~ ,·". ·t·-.i'l·r· 

FNB5 Had such a showing ·been made,-.tbe·trial 
court,"l'ioulc:hthe111have:had the authority ti:i issue. 
an injuncmo·n and deciare thi:Mtrilce Ulegal. -In 
cases involving ·sai1itation strilces;· it is often the 
length ofthe strike wP,ich 1will .ultimately reqiiire ·. 

"issuance of an ·injunction. (See; .. ,e,g., Highland 
. Sewer.·:and ·.Water ... "4.u.th,.,').l.'·.Looa/, &11ion.:459, .. 
. . J.B.E. W:I :suor.a .. 67 F,a,. D.:&-C.2difi.64·i-5G5•SGg ,) 
.. Jn 'additio~1; if, -pa11:icular jobs. ·performed by, 

strjlcing sanitation ot ·other public employees 
require unique· skills and trairiing, it · is 
conceivable that a public agency might-be unable 
to find a:dequate .. replacements.. In ·tlie instant 

, ., rmi.tter, '·.however; · . rep\acemen.t personnel · 

adequately mair:itained:·neede'd sanitation 'services 
without any signific~11t''tlih~afitaf··hai"in to tlie 
public. Furfher1" the" ]Ji_sn:ict~e· allegations of 
vandalism by the s.J:rilef.ei'Ei (a6¢. f.n. 4; 'anie):'while 
perhaps citing' individµEil iUegal aqts;were by no 
means enough .. to render tb'e· entire .strike illegal 
or.even a substantial public 'threat. 

., ., ... ·l .• t• ·: 

FN3.6 'Ih.e \'rial court in this matter had n·o reason 
tQ m.!!lrn a ·fimlb;lg ·regardiP.g the J:hi:_e_at tp public 
health Bll.cl.~gf~tY.-P9s~G..l;iy the s:ID,!~t:)i 'The court 
merely r.elied· on·-j:incit Court of'Appeal.apinions, 
which liEid held•t)lat public 'emplbyee 0Btrikes were 
per •iie '.·•'illegal :fil the"·absence ··of a 'specific 
statutory grant.i>ln the<-future; ·trial courts will 
clearJ~,·be required 'to mah such a ·finding. In 
these cases, the scope of appeHate:ireview will 
ordinarily be limited to determining whether 

. reasonable grounds ·existed1:for the tria'l court's 
decision"' • , " · • . · 

· •1. ... ~ .. 
' . 

Defendant union' has also urged this· cowt to find that a 
per se .. prohibiticin:rof all·.public einplpyee strilces>violates 
the California ·Donstjtution's. guararite~s of:...freedom of 
association, free speech; ··-arid·. equal \prntection, r They do · 
not contend ·that.: such a :oonstitutionfil •linfringement -is 
present wheri a court·exercises ·its eq-q,itablelautbority to 
enjciin a stiiike vba.sed on .. :·\! shciwin~ tha:f. · the,·.strilce 
represents a sub~tial and immilient danger .to•the public . 
health 'or ilafiify .. · Instead, tlie 'union argues :that -in the 
absence of ~~~~h .:a,. showing; per ile · prohibitioa> is 
constitutionally nmsupportable. .. · · ·· . '" · · 

, • ·~ • ~ ' '· ·~ • .'. , I• •' : • ·\~· ' • 

Cl§)_ The right fo fmm and rbe 11epi·esented ·by-uniens is a 
fundamental right of American workers that has been 
eX!JlP...Q~Q. tQ .. P.\!.b.1ic.' . .ern,pJo'yees through constitutional 
adjµQiciation [RN3 'VJ.as welJ.as iby staM~; in trull: .. q~se, it is 
*5B8 ,,·,specifically mandai!Jd, .by-1~he :provisions of the 
MMBA ."itself}': l]fil In :additien;: '"[i]t.'is now . .Settled law 
that . WQil_@.!lll:JJA~YA.a:l'lfuUy i I oon;i biiie 1,to . exert various 
forms of:·economic ·.pressure '.!lli.ci.ll A'1!L emplQYl:l.I.'nProvided 
the object ·sought to be.i'.llocomplished •\thereby ·has a 
reasonable .relation to ·the bettem1i:int of labor conditions, 
ang.tll.f?Y ~-~\·P.~!!\;e.11,l;i)~£i;J,9 ):)_qp_e!i~)y, QGitations) 1'his right 
is-guaranteed 1by the fed~ril.l Gfih~J:i!\11i.CJ.!\ ~E;;ap, b.ificlent of 
freedom .-of ·speeill)., press Eind asrieinblagei•.(citations) and 
it is not .. oeoendent upon •,the" existence of 'a labor 
CO,I,lj;l"[!)'.~rny b;,_t:w~-~n t)Je.:~:g!p).qyi:l[•a]'.\\l,J\\9 emjJloyee,"' (l!1 
re'. Blilnev.:094:71· 30 Cal.2d .. 643, .64·8 -.[184 P.2d 8921, 
quoting Steiner JI, Li:mg .Beaoh·Local No.-·128 0942) 19 
Cal.2d 676, 682 [123 p,2d 20].) 

FN37 pi::upJi9)p\l:lg tqi;,:Natiol).e:t Labor Relations 
Act .against •constitutional attack,· the United 
States Supreme -Court· recognized that. the right 
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·of employees to organize for the purpose of 
collecti\le bargaining ·is fundamental. (Labor 
Boa1·d v. Jones & Laughlin [1937) 301 U.S. 1. 
33 [Bl L.Ed. 893; 909. 57 S.Ct. 615. 108 A.L.R. 
lill1l . . 
It is also axiomatic that employees form and join 
labcir organizations to protect their interests . in 
labor disputes, and the United States Supreme 
Court bas long · recognized that "[i]n the 
circumstances of ciW' times the dissemination· of 
information concerning ·the facts of a labor • 
dispute must be regarded as within that area of 
free discussion that is guaranteed by the 
Constitution. [Citations.]" (Thornhill v. Alabama 
(]940) 310 U.S. 88. !02 [84 L.Ed. 1093, 1102, 
60 S,Ct. 7361.l In addition, whenever a labor 

·organization· undertakes a concerted activity, its 
members exercise their right to assemble, and 
organizational activity has been held to be a 
lawful exercise of that right. (Thomas v. Collins 
!1945) 323 U.S. 516 [89 L.Ed. 430. 65 S.Ct. 

;F315ll.,. 
·i•.Th'e ·. :fr.eedoms of speech and assembly are 

.;c ·applicable to the states through the Fourteenth 
·::Amenqipent (Hague 11. C. I. 0. (1939) 307 U.S. 
"49.6 [83 L.Ed. 1493, 59 S.Ct. 954]), and may be 
.·,exercised in an economic context. As explained 

.· •. by'° the: United States Supreme Court in 
. ·N.A.A. C,P. v. Alabama: "Effective advocacy of 

both . public and private points. of view, 
".particul!frly controversial ones, is !Dldeniably 
;:1·enhanc~\i by group association, llB this Court has 
.'...more' tllan once recognized by remarking upon 

the close nexus between the freedoms of speech 
and assembly. [Citations.] It is beyond debate 
that freedom to engage in association for the 
advancement of beliefs and ideas is an 
inseparable aspect of the 'libe1ty' assured by the 
Due Process ClaUBe of the Fourteenth 
Amendment, which embraces freedom of speech. 
[Citations,] Of course0 it is immaterial whether 
the beliefs sought to be advanced· by association 
pertain to political, economic, religious or 
cultural matters, and state action which may have 
the effect of curtailing the freedom to associate is 
subject to the closest scrutiny." (N.A.A.C.P. v. 

. Alabama.' suora, 357 U.S. 449, 460 r2 L.Ed.2d 
1488. 1498. 78 S.Ct. 1163].) 

As the union contends, however, .the right to unionize 
means little unless it is accorded·. some degree. of 
protection.regarding its principal airi:t - effective collective 
bargaining. For such bargaining · to be meaningful, 
employee groups must maintain the ability to apply 
pressure or at least threaten its application. A ·creditable 

right to .strike-is one means of doing so. As yet, however, 
. the right)o .Btl•ik~ 4as not.been accorded full constitutional 
protec&ii·r.'t~e:prevailiriifview being that "[t]he right to 
strlke,'1b~o#,lis'e;:of its mm'ii serious impact upon the public 
interest, is more vulnerable to regulation than the right to 
organize and select representatiyes for lawful purposes of 

. collective· bargaining which this Court has characterized 
as a' fundamental right .... "' (Auto. Workers 11, Wis. Board 
(1949) 336 U.S. 245, 259 [93 L.Ed, 651, 666. 69 S.Ct. 

lli1l 

Further,. the federal ban on public employee strikes has 
been specifically upheld as constitutionally permissible, 
(See U11ited Fede1·a/io11 o(Postal Clerics v. Blount. suvra, 
325 F.Suup. 879, 884; affd. *589Cl97l) 404 U.S. 802 
[30 L.Ed.2d 38, 92 S.Ct. 801.) In the absence of any 
explicit constitutional protection of the right to strilrn, the 
Blount coUrt rel!Boned that the law prohibiting only public 
employees from striking need only have a rational basis to 
avoid offending constitutional guarantees. The court then 
easily folDld that the conunon law policy justifications 
(discussed in detail.above) did indeed provide a rational 
basis fof the per se 'prohibition. (See, United Federation 
of Postal Clerics v. Blount, s11pr·a, at p. 883.) 

Thoughtful judges and co=entators, however, have 
· questioned the wisdom of upholding a per se prohibition 

of public employee strikes. They have persuasively 
argued that because the right to strike is so inextricably 
intertwined with the recognized fundamental ·right to 
organize and collectively bargain, some degree of 
constitutional protection should be extended to the act of 
striking· ii1 both the public. and private sectors. · · · 

As Judge J. Skelly Wright declared in his concurrence in 
United Federation of Postal Clerks v. Blount, supra, "[i]f 
the inherent purpose of a labor organization is to bring the 
workers' interests to bear on management, the right to 
strike, is historically and practically, al) important means 
of effectuating that purpose. A union that never strikes, or 
which can make no credible threat to strike, may wither 
away .in ineffectiveness. That fact is not irrelevant to the 
constitutional calculations. Indeed, in several decisions, 
the Supreme Court has· held that the Ffrst Amendment 
right of Msociation is at least concerned with essential 
organizational activities which give the particular 
association life and promote its fundamental purposes .... 
[Citations.] 'I do not suggest that the right to strike is co
equal with the right to form labor organizations .... But I 

·do believe. that the right to strike is, at !e11Bt, within 
constitutional concern and should not be discriminatorily 
abridged.without substantial or 'compelling' justification." 
(325 F.Suun. 879, BBS.) 

Chief Justice Roberts of the Rhode Island Supreme Court 
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offered similar sentiments in·a uase involvin·g:·.!\··.tea:ohera>.'.- . basis of legttimme•and.substantial gaVernmental purposes 
strike ·iii that state: "Olbviously, the ·rig]it'..tCl ... stril<e:- i_rJ:··.::.;'·u, ... thos1:1 purposes •oiumot be plli'sl,ied 'by:'•ilieans that 
essential to tlfe 1Vlab!Iity·!o:f.a labor uniop,::.·and·;a·.'.µnion"· ,.'.., •.• broadly. sti.fle .. fitiiJ:!arnen~p.efson~Hi,b~r.J;ie1:1·.wheo the end 
which can,.make.·'i!lO credible -threat ·O'f· strilce'.•iblirili:ot· . ~;·:·-·can be'mbre narrowly a.iiliiev'ed. PrilciSio.n olfegulation is 
surviV.e··the pressures in .jhe present-day industrial .wo~ld. . . required so that the exercise of our n:lii~f .. precious 
If tr.wright to:litrilCe"is funda.inenta.j;to the· existerioe•ofi. a freedbm:s wil!inot .. be unduJy1cunailed•except to· tlie extent 
labor union,.ihat: right must· be 'subaumed1d.~vthe•right. to· necessitated by ;:the·"'·leg!timate ''~llV.ernn:iental ; objective. 
org@.iZ.~ and.·' b.!!i:g\!Jii.. ,gQU_e.cti vely: . ·: 1. · · · lfhe .i:ollecti v e ( K'Wis hiai1 v.1Y3b'ard· ofRegentsrsi1Dr.i:i;·.s Bl .U:•S. :s B 9, 602-
bargf\@.iig. ·:1proqeas, :«if: it1 , does not iriqJµc;ll,l:l:':;'lt. 603: Etfbra1ili.tP v. ·-!R11s'~slli>\3 84 ·1u.s;"·''l-'l. 1!i:··;et seq.: 
constitutionally protected right to strike, would be ·1ittl~ N.:Ar;4,GJ~p;r!jJ>·:Biitt01\,. 31)f,;U\S.-· 4'15A92"43E ;o J5'helton v. 
more than an. exercise in sterile ritualism .... r cannot Ti.iclrh . . 35'4 ,;cJ;S}. '4');9,.n·4B8; Ji:Baglev • ·'v::·,··WdshinITTon 
agr.e:i':.that· ·every.,strike liy.;public ·employees necessill'ily Tow11ship1iHospit'!:rl••Disti"i:.iuo11a;r 55; Qlal12d 499;1;506-509: 
tln'eat1ms.tb~ public welfBFe·-and gov'emm~nta1 pa.ralyaia. Foilt w•'Ci\ill Ser'Viae Com .. "<s'uD1·a . . 61.e'G!iil.2d1.3a1, 337-
.. , Jig~ .f.f!q~ .. rit ~IJ.~t:i!IJm~\+Y.1-4il~fl..!!oe§:1.!itti.lili• .JW miivafo ·3381)'.:·1.~"" .. ~ ·i.1'1:·' .. ';:, ~:. . · ..... ,,.,' · '·· ·1·· .,, ·ii> 
~niPJ.~~,~~~ .. P!i.~e_:1fu(flif.'i'iiCi~~'s'e11io_i:w~~o/Jl"~t}tq.;rh:~·;.,p.~hl;~: . ;;i:I ( .. ~ • ? : !._ .J~·;1?L1•·1... :·' ~.'. ,,...:,:, :· '· .. ·,.. . . .. ;! 1-t .. 
mterest,.*590 1han 1woulcl.,;Wl!;liY~Qf.Jlios,~~f'./.!!~~!l"~-(!LmJiy_, @Ji)·' As disuus.sed :at 'llengtli . @.QYQ, . ti:lll' tt.iiditional 
publi.o <employee_s ... ~.,:1tJ:11, shcirt;r.dt·<-~p'peaiis11t0 •me "thaf<:tO'• · justifi.cations ::espoused in 1fal[br.1:of;· a··.per · sei,prohibition . 
deiiy. all,public· employees rl:he~\\.1ight fo ''Strike ·beoauae<they cannot:·Withstand·,a signlfician~ degree of judlcia!,1scrutiny, 
are empl~yed in the ipub!ic ·sector ;would;;be.1atbitrm:y •and· Indee'd,· •tsinoe. not·· all.::ptiblic'.".1employee ''a6~vices are 
Ul1J'eason ab le:I' :· ( Sohool' Copim lttee «v.' r>Wes.ter:ly .. Teatih"ers • e~s-~Mi.!i.l . w.P.. :i;tl!\PY' pril!' ate ':i:lniploy ees 1 perform ·services 
Ass'n ·(1973) Ill R.L 96. [299 .rA:-.Q.d.:44111"4-47-4491,. dis~· Il)!i#'Vital tq'.Jhlil'PiJb1ig';hea1tb. ":5.Q~ a!)i;l siif~.tY than do 
op111) .,: ... · . · ·,,\.> 1. " , .. ·r . ni: their .counterparts in the public sector, the.'..i~'jmpli.stic 

..... ,,. ..,! _.. . . .. · .11 ·" ,., · publict¢Jvate ., diohotomyn tloea:, ·not .. · oonsfitute a 
We are not persuaded·,that -t!ie .·personal. freedoms "compE>llirig" .justi;fication·1for: e ;per· se··pr6hibition of 
guaranteed by the United ·States and California pi,l!;!jj9_;,'~~mP.l6~.Q~:,}11Vik£ifu' . . )IJl,lulli . •the·,;:;iconatitutiona.l 
Conatitutiollll ,06nfor.1 an1<12bsolute ."right• tq:·.:strike,"' OON38J wg'umenfs uf @efeJ!liiii\:lil!JIJ,101S:'<an'd' se'verananrl~i cannot 
but1the lirguments·iaboY,e maytmerit -consideration at iiiome. . easily;ibe• disl'niSae'ldr'Pa.rticularly isince•iwe"willi:etain the 
future,i·datei• g.,the ,right ·w·;~ike · d~ .:a,fforde4_ .. 1so.me, Iiril..itatiorithat•public'frtrilces·mayrberprohibited when they 
constitutional •proteotiomasrdeitiyative o:fil!lie11unalatii.ent.i:il" threaten'1:heipublic,beiilth or<'safet:y,. [FN3~]· · : · · 
right ilf•.freedom·o'f"!lasooiafilol).,,·tben thisiright.cannot-'be .· ,.... . .. , .. '." •'H' " · · · .. , •· 
abridged absent a substimj:iahor compelling justification .. ·. ·' · ·· IFN3 9' Contrary.: ~o·o·the "'oharadterization: of our 

·· •· .. • ... , 1•'. ·.·, .... ·, ··"-"'"" ... ,,hh ,. · .· . disseitting,100Ueague, ·~..we·ineither ··applaud rior 
FN38 ··As stated-"itl .the 1Unit;id ..States· Bupreri:te ... .. ·disappro_Y!l-io'htr.ilc~s '.by _ipublic·;e:tnployees as a 
Court in Dorchy v: Kansas: "Neither tbe matter·tof'.social policy,'.for.ur"the.presenr·state of 

····.co=on .. •law•1nqt:.1:b.e R.bufte~iith rAine.ndnient. the ·law that'..is n1Dti.bur" f(mop6ii. 'rhe did rule in 
. -confer.a .the absblute· iight'to,..;;b>ilce.l~·(Dorbhwv., thili .'!ltater.oto 1he.i1l;!'fect'.1that-··strilces1eby public 

.: ,r:K1:msas..f'li926fl~2'7:2 T:J.S/ W6. 3i ;i ;i[/71 icr./BMl24B-;:.- employeeinareJ'UnlaWful;. restedo•expreesly upon 
.' ... "269Af7.i:B1Gt1v861i) Similarly,. we :do«not: J:iild.itha.L the -lprfil!li.se·· ·'that· '1w!l-ge!l""tmii'····conditions of 

I .the1oqwpa.ra~lii'\Pel:sona,l lfreed9b:is.guai'Einteed!bY employment for public employees ma.)i'loilly be 
·· the .Gali.J'.ornia,;l3oniititutioµ r"conf6qllll1 :ilbsdlute · . set··1by: 1uniiateral-'ilotioh·•cifrthe·ipublic employer, 

right to lBll'ilce. (See; e,g,j:Jn·-,,e Jlorfer.fleld..(11946) . ·ancj··.·,'th!l-t·r· collectiive ··.··b'ii.rgiiiningr11for such 
28··,0aJo.Q.d ·.& 1:: l:J-4 H68 · P.12.d~(7061 i"il-69 A.L1R-.. empioy"ees .·in··itself was C:bJltrmY· to public policy . 

...- ,.•6'?5B ·· ... .,. ... ,,,,, ·, · 1_,., ,_,.· ., • .- · · •· ·. It 'is- theo<']Jecislatui·e ·.-which has···.,.emoved the 
.,. : .r:·'· . ,,. ,.,,1 ' . u;1derpi11ning~.foom the-old rule, 'by,JSanctioning 

~i<A~- thla•.cour.t ·stated··in. Viogel v ... @ountv. of l.;bs "a···sy&tem: of coY!ei:;tivrP'bai·gainihg for local 
Anaeledl 967~168 :Ca.1.2d ,,1,s,.22 .. [6·41 . .c:i!al.Riltr .. ;409.' ·:434·. · gov~t.Wilent.· employeeN·A.t--'the.·same·rtime, the 
p .2d•.B6'lk whlch·-invalida.ted a :Joyalty." oa.th::tequiieinent. . l,\lgi~J~wre: b!!L@iJ.ifttaji;!~Q. ~ 'llW.llY·:, silence 
for· public emplbyees ,:in. this :i_~jll,te,•:•·4'eve!l. .. where:'' it· regarding thfl. ,st!\Ji.1,8 cif puP.l\9!'elriplgy~e strikes 
compelling .·st'a.te'.·ipllllpOSe.J.s present,: re~tr.icti'onlf ·on:ithe' under the new statutory scheme. To the extent 
chetishedwfreedo~ ofoa:asociation,IJlrotected by the· First· that we::exarillne altemativejustificatkms whicll· 
Amendrn ant-· arid made .applicable to . the,. .states· ·by. the : ·· have been Eiriserted. 1in support· of a ba.li ·on such 
Fourteenth :·AmenOm.erit '·must. ·be·· . diawn < ·with naji'ow strilces;'.We do so on\y'.t¢ :d,13terqiiiie •W]l~tber there 
specificity. First Amendment freecfori:i,s B.f~'•\4.~licat~·- ~tiA · · a.re·• any such jilstifica.tions:· wruch ·· are .. :so. 
vulnerable and must be protected . wherever possible,.' ' . compelling.as to-requir.e acoeptanoe·hy-the coillits • 
. V:/hen. government ·seeks· to ·limit those freedoms. on the' . · eveil. in "the absence of'legi.slative action. We find.· 
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Bil affirmative·::answer· only as regards· tbose 
strikes whiph iri).perilpublic.he_alth or safoty. As 
to other; '~trd.ceii;. wf c'onolud_e that the ·policy 
questions inii'plyed iire highly: debatable, and best 
left to the legislative branch in the first instance.' 

... ,we find nothing in the dissenting opinion:which 
detrncts :from this logic. The. "cogent analysis" 

· upon which the dissent relies for "the various 
rationales underlying the.'no strike' rule" lposl,·p·. 
6 JO) refers ·nakedly to -"dlfforences in the 
employrneiit .relatioqship" between· .public .·and_ 

. private sectors, and to "the preservation of. a 
system' of,government' in thii ambit' of public 
employment arid tqe proscription .of practices not 
c9mpatibie. with. f;he ,public ,.employer"employee 

· relati~i:iship." {Jtf...; ,at · p; ;'§1) .) What_,,. ·th~_, 
sig;iifip_an.t d.lff.ere!!g~~- are . which : req4[e '.ll.. 
differn)lt rule, or. why strikes ·'!Ire foooni.patible 
with the employet·-employee relationship in the 
public sector, we are not. foldc.Burely .Judibial 

"'' intervention· in so complex an arena requires· 
greater justification tban that. 

.. ._ ··The ·tdiss_ent·.decries ·also. what it. perceives to. be 
,.,. ·tbepambigulty" in our: rule prohibiting "Strikes 

-.}- which threaten;public safety or health, an4::~t.at.~s_. 
.. -, :·a ·.<:preference ... for those statutes· which ··cleW'ly 
.; ... -.. define classes of employees who may· or marnot 
'~' •strlke .. The·."fonnulatioil,;1we · have· adopted, 

-"":'·,howevel', is .. in.-:accord·'With··:the· rule in: several· 
stafos (ante, p; 585);-.Eind the dissent points-,to no 

•, ....... revJdence·that such il rule is incapable of.effective 
"":';judicial administration. On :the.•contrafy, such·a · 

-rul~i· whioli" ·depe:nds·•upon· an assessment ·of 
public detriment from a pa1ticular strike, is 
entirely: in .accord with the traditional -role of 
courts in · ~quity. If the Legislatilre1 wishes· to. 
adopt a different-rule;' of course..it may.do'so. 

··:··'"'."···· . 'f. -~)~. •'('<' •. -~.~..:~t •I ~."• r • . •.' 

Since .. we have already cbndud~d th!lt ~he tr1J.fli.t\9_11~Lper 
se proP,l\liti9)1 against ''public employee strikes -;caii no. 
longer' be uphel~·on cort1lll6n law. 'groutid.s,- we>dO''!IOt fma·· 
it ··riecessacy 'lo· reach.,the issue. in 'constitutional terms. 
Although. we ar~ not inclin.ed_.to··hold that the right to 
strilce ·rises to the magnitude of a fundamental right, it. 
does appear that associational rights are implicated to a 
substantilik6egiiee:· As .such, the close connection between 
strilcilig '~lid·::other· constitutionally protected i!Ctivity .adds 
further· weight to our rejection of the traditional common 
law rationales unaerly.ing the per se prohibition. (Cf. 
*592Envfro11me11ial-Planhln'g & Jnfonmalion .Oouna// · ... v, 
Supenlor.Cow:/:1(1984) 36 Cal.3d)l88, 195 [203.CEiLRntr, 
JllT·6BO.P:2dr1086].) ' · 

- @<) W°e:.co~cl(!.c\~ that. it is ~~~·- unlaw~l ·for· public 
employees·to engage in _a concerteti work stoppage for tbe 

purpose of impro_y!ng th~ir · wages or'. co11ditions of 
employment, unlesdt has been determined-that the work 
stopp~g-~. p~ses ai·. ynrninent _tb,reat to publje_ hegllth or 
safety,. Since the tJ.ti~! court's judgment for damage in this 
case was predicated upon an erroneous determination that 
defendants' strike was ~-·unlawful, the judgment for 
damages cannot be sustained. [FN4D] ·, 

' I 

FN40 . The trial ··court relied upon·. Pasadena 
Unified. Sch :Dist, '.W, Pasadena1.:Federation ,of. 

· Teachers . D 977) 72- Cal.Apb:Bct 1 OD . [140 
CaLRDtr. All which:held thi.!t the conduct of an 
illegal·sttilce. was'-.a·tort for which:damages may 
be reoo'vered, Since we have ·held, that the stiiike 
in this case was not illegal, we need not consider 

· the correctness of that.decision. .... 
,.,( 

The judgment is reversed, · 
', I,•• :· 1' 

Mosk,J.i and·,Grodin, J,, concurred, · 

KAUS, J . 

I con CW' in the judgment insofar as it· holds that a 
peaceful strilce by public employees does not give rise to a 
tort action for damages against the union. I am .awli.te' of 
nothing in the Meyers-Miiias-Brown Act which suggests 
that the Legislature intended tbat cmnmon_,: law · tort 
remedies should be applied in this context, and without 
such legjs1ativ~:i~ndorsement I billiev_li'>it is 'imptqper to 
impo!lt ·t,ort reii.ietjies that were -'devised;:for :different 
situations into this sensitive labor· relations arena: As this . 
court· noted 'ID Cltv ·and· rCoimtv of-i Ban: F'l'ancisco v. 
Cooper ()975) 13 .. 00Hd B98.'''9l:Y [120 Cal!Rntr-, 707, 
5~4.p,2d 4031! "The qtiestiomas,to .what sanctions should . 
appropriately. be .. , imposed on ·rpublic employees who 
engage in illegal strike activity is··a complex :one·wh.ich, in· 
itself, raises significant issues of pubiic policy. 1n the past, 
several stlites have attempte~ to deter public 'employee 
strikes ·by iifiposing '' 'inandatory · draconian · statutory 
sanctions i:fri:strU<Wg··~rnp!oyeeJ;; :eiqierieil_ce ·has all too 
freqi,I.~ntly _demo~~J:r!!t~·>[, however, . that·:-· such harsh, 
autbniatic sancticiri,:s dq Ii.of pre.vent strilfos· b,ut iil~tead are 
counterproductive; exacerbating employei-em.ployee 
friction and. prolonging work stoppages." In the absence 
of a determination by the Legislature that a tort action, 
resultil~g in a inoney damage awa~d deterni.iued 'by a jury 
many·iyears·after the strilce, is the appropriate ·method for 
de1i.ling.'with publlc employee sMkes, I do not believe the 
judiciary ·should;:•on its· o\.vn, embrace· this. "solution" to 
the problem:;(See, .e.g., Lanmhere·Sch.. v. L·amahe1•e Fed. 
o(Teache1·s (1977) 400 Mich. I 04 [25!2 N.W-.!2d -81'8',,:827-
832, 84 A.L.RJd 314]; Citv o( Fairmont v. Retail, 
Wholeiale,-:elc: CW.Va, 1980) 283 S£2d ·589: £92-595; 
contra *593State. ·v. Kansas:Cltv Fi1·efighting.·Local 42 
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-.. :.,,,,_.(Mo.Apci~''.J984l 572.-:s:•W.2d"'99. 109'1'16.l' I woUld 
:. , ·i·.):lli~refor;e·,.di!ilipp1•ove the ociiltta.ry holdi.tig in: Pasadena 

... Vntfi~d .sah!i Di11t . . 11. P.aiadeiia 'Fildera/1011· ·or Tecr6Jiers 
··_-, 097717!2:Cal:Anp.3d JOO; 111-114ri401Jal.Rntr: 1413,., 

-r· · .: ' •·- · • .... ,, ·,~I· •I ,I _ •, · 

In concluding. that a common law tort action does ·not'lie 
in these cin::wnstances, ·it -is not n'e'cessary to··:ctetermine 
whether such a strike is "legal" or "illegal" in an abstract 
sensef·ql'"whether, an1l-iunder-wliat cirouilistah'ces, such a 
strike. cou)d: :\properly b~- · enjc;ij,iled;~· Th~·,•:question of 
ipjurictive t~li~f .. :preseiiJs . significantl~v: )different 

·considerations than·the jl1"opr.iet)i:·o(a._tort·'B:ctic:m, and it is 
not ·before:us:-in1.this •c.aae. ·we should -ii.wait ·the facts of ·a 
conc'rete·displite.before·we attemptto resolve it.. . 

,, ' ,•· .. ~t""!' ,'· ''· '· ,'! .. 

Finally, I believe ·it,is equiilly unwise to· venture an 
opinion on potential constitutional ~hallenges to future 
legislative action in this field. In my view,. w~ should -· if 
anything' - be. encouraging the Legislature to' attempt to 
deal witb the difficult puolic policy. questiOns in this ar~a; 
not frightening It away with premature warnings of 
possible constitutional minefields. 

Reynoso, if•., •concurred'. · 
-.-. . . : ' ! ' ~ 

•i ~l · .J _; ·: . ·~!) 

Concurring:' 
.. ' 1: \' '' '(L '. 

ill), ·(1!ih1@9, (,4Q),. 'Cfili); (fu;);11@hl;'l(fili), · @D 1 write 
separately because I ·!believe iHs only· fair. to" give- -the 
Legislature" some" ·guidance ·in:- an• area · filled..,:with· 
constitµponal .. prq);>.Je.ms .. /fg· p~Qmpt ·Jli~ Liegislature• to· 

. entsit this fjel'q, without St(qb'::guig,!!ilceo fFN_l] liot.-on_ly. 
invites ·error ,but enoourages it-.<Such~a praotic.e i.di.o:t. bliJy' 
disingenuoµsj ·dt. is ·'disrespectful t.o -the" litigilllta r:.and· 
knowingly misleads the public'. · ·· ·' ,, ... c -:"•:•"; "--"'-~'11• 

·'· t • '.·· '.11 r.r:rt . -· .......... r' - . • '' 

·FNI See concuning :opinions of:·Grodiil, !-,·-and> 
KauwL See also· fr1-~·e'Mise11er{l.985) -i:pite,.:page 
543 -[213 c8al.Rntr .. 569i'<698;iFllQ-d .. 6!l'i1l•an'd·:its · 
antecedertt, People v. Collie ·019&t1) 30 Chl.-3d.43 

• rn l/9.18abRotr. AS-8;·"634 .P.2d 534/ .!2S::A.l:J:Rv4th 
7761: which graphically· illustrate this ··very 
pr6bleIIi. '· ! "' ' 

:•1l\·:·.1·1i. 

Today's decision.:brings -the- law="of public er:qployee
strilces into the 20th· centuty and:makes· ~hei oomriion 1\aw 
cob.temporary. As ·the, .court 'hil.s ·'explained," 1h~·dflat'. _ 
prohibition against ":such_ strikes -was· · gro\mqed .. ..:in · 
outriiode4 notiol1S· of ·soy·ereignty. and unreasoned fears of 
free-lab¢j.o;.:gafilzatiori. . ....... 

·l.i•. ' 

It is appro~tiate that' today's. affirmation of th.e.xig4t to 
strike. should cqrne · so, soon_ -after the "-tra-gic · events 

si.iri'6illldiiig the strike of Solidarityj 1the "Polish labor 
union. The s_olidarity strikers proclwmed th_at the rights to 
organiz~ collectively and to strike for.-dlgtiity and better 
treil.hiieilt on the j6b we're" fundainenta:l human freedoms. 
-When ·tli'e flolish· g0Ve1mtl'Emt lie'olared martial law and 
supptessed 'ibe wilon fa [)ecembiir 1981; A:inericans 
especially moutnl:id the loss oftliese basic libel!ties. *S94 

The ·public-Teaction· to the Solidarity .. strike revealed the 
strength of•tbe 'American pedple's belief _that the right to 
strike dil-'-an essential 'fekfure• of.fa. free ·society. In an 
economy inc'reas.ingly dom'in'i.lted .by llll'ge•soa:le· business 

· · aud:govlirmilettta:l organizations; the-right· of:employees to 
withhol11·their1•labor:·as· a ~oup'iS an·ess~p.tia:l protection 
agaiplrtl11abuses !rof' -employ.er •ipo:wet. ~S-6e;· '•erg,, Amer. 
F'diindnie8'1\J. Trl/iC\11ti1.--Coilncll.(li92 l)'QB'71:u ;s1.1.,184, 209 
[66 ll!Eid,·189'; :hM, 4S!iS.Ot:1172, 2'itb\.l.i.R,.':»60lr) Hence, 
it. iS' Widely .. pi·estimed lliat '1.v"ie· have-tile ti'ght .. lli•'free men 
to refuse· 't:o"·wofk for~ jiillt·"grie,.ances: tlie sirike is an 
unalienable_ .weapo!r Of-.any ·citizen .. '1-(Reagai:i & Hubler, 
Where'sthe Rest of Me? (11965) p. 138.) ·-

"' , • , , ."•' : r '·\'HI..~'. .... 

The .fnajority.opinion-silggests that.theirighfr-to· strike may 
have .bonstifu.tfo'nal dimensious;·t.'(MS:j',1\opi:l.!i' ante. at on . 

._ 589;:Ji91i)<liiWliite sepli~ate·Iy 11:6 ;ieJaborate: cin,·fui.s point. 
AJth'6ugh~·tb,'e·.1 ri_gbt;~tc strike has "a .fongotibistory in 
American "' 'jurlspl'.if llen cet ~'~ts· >~'1:6xtua:l ,.,.Jan d · ·" 'tlieoreti ca\ 
fouricl.!!-tionB -have· ·"elude'tl"H.\a- ·coinprelfonsive '-analysis. 
lb.stead; the courts havai'dariced ·amfuuet ai6iltld-t)le issue. 
The time 11IBs11oome to-~make. exjlliciMhii.t which has so 
frequently· tbeeir.;.rpresi.im edJr([lf .'1:he · right,.:-te· :~strike do es 
indtled,,dilfforentiate·\thls country from those ·fuat! are not 
free, ilienli.t must be given substance and· enforced-. ' ......... . 

· .. ·i·~·i·r r·: 

Tue· :constitutional· right t6 :stt1Hce .rests on .a. nuinber of 
betlrock·prinoiples:".- (1) !f:be· bas'io ipersonal ··liberty to 
pursue·:. happin6Ss· · and.-.· ecci!lomic "'security "'through 
productive labor (U.S. Const., Stb and 14th Amends.; Cal. 
Const:.;1;1aJit:.i· .. •l;; § ,1,8 "'""l:,: l;:isubd." (Ii));. (ti.) the .absol.ute 
prnhibition "against· -"mv.oluntaty. · sew!tu'd.e Cl.Mil ~~;@oust.;" 
nth: Amend1r1 Oa\!-;Ciotlst..':' ar:tt• iit•§ "·~·6); '!ind '(6)• tbe 
fundamental freetloms of associaticiu,itnd expression•(}.Llh 
Const::i.<Jst-Amend":"Oal,Cbnst;:,art.:•k Ge 8- 2,..-su:bd.1(a); 
3),. -·-I -,,,._~_,."' 

·1-: '' ··._,,(;l/ ,(;(:; ~ •,-

It is•lbeY,ou:d'"dispute· that the· individualls;"freedom ,to 
withhold· -j:llll'SOnal'SeI'ViCe ·is· basic• to the -COnstitJ.!ti.oiial. 
concept o:!i- •?!liberty .'~;,.Without . t!;tis ·freedom, ""Worlcing· 
people would ·be at-the.-1:ota!-1I\flrcY,1o'f.,;fueir- emplo11ers,: 

· unl\bJ.[~:!ID.fufll'. ·c;to· ,. J.:l11~gE\ilJ.\ 1iuii.llt.i-V.1ilY;?W-r: <r.t.9.-~:·~~p'jcate · 
- thtim'.Eielve.sJ'rbin. ari iril;ol~~ii.P.l~ .~i.Nat)oll:' S..JJ.\lh.A.P.QPcQ.iJ\9.P.' 
. would make a mockery of the fundam~iiJal:.r!glft.JplP,W:a* 

life, liberty and happiness by engagin'g in the common 
occtipatioris of· the ~community>; (Se\i Sai/rer- lrm.o .-foe, v .
Kirbv"f;l97l~-..,s-,ca'h3d l, 17:;[95 Ca\..Rutrr'.329. ·485·-P.2d 
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529,.46 .AL.R.3d .3511: Bee also Nosh v. Cltv o( Sonia 
Mc:i11iaa'(;i9B.4)37'cE!L3Ci 97. 110 r207 cal.Rotr. 285. 688 
P.2d''894L(~oliii:'ai1d~dis~ opn: of Bird, C. J.) [right to
wit!J.1:)9\fl,'.ii;~P,iirsonal'·'}!i'.~i',v_ice as a landlord is a 
constifuti~nally protecteif!iberty interest]; id .. at .o. 114 
(dis. opn. :of Mask, J.) [same]; cf. U.S. Const .. 13th 
Amend. [prohibiting involuntary servitude); Cal. Const .. 
mi. L S 6 [same].) 

Nevertheless, in the early years of this country, the 
conce1ied w ithl1olding of labor was o.utlawed under the 
doctrine of "criminal conspiracy." (See *595 Frankfurter 
& Greene, The Labor Injunctiori.(1930) pp. 2-3;-and cruies 
cited.) Although workers - with the exception of chattel 
siaves - enjoyed the right to leave employment as 
individuals, they weni 'prohibited· from doing so as a 
group. (Ibid.) Apparently, the courts assumed that 
working people oould adequately protect their liberty 
interests by exercising their. personal right to terminate 
employment and compete as individuals in the iabor 
market.-

As Archibald Cox has written, "[s]ome of the major 
problems of.wnstitutional law ... arise from the nec!'lssity 
of sh~ping guarantees born of an individualistic society to 
the conditions resulting from the solidarity of organized 
groups;'! .(Cox:, Strikes, Picketing and the Constitution 
(1951): 4 Vand.L.Rev. 574, 579 [hereafter Cox].) The 
recognition "Of group rights for laborers trailed behind the 
!egal·~acceptance of the modern business corporation, a 
group:.form·ofprope1iy ownership, [FN2) 

'" '"~'FN'.2-'fhe·modern fonn of corporate organization, 
which grants the corporate management broad 
powers to act on behalf of shareholders, emerged 
in the latter part of the l 9tll century .. (See 
generally, Berle & Means, The Modern 
Corporation and Private P.roperty (193 9) pp. 
127-152.) During the 1890's, the United States 
Supreme Court ruled that corporations possess · 
constitutional rights. (See, e.g., Chicago, &c. 
Railwav Co. 11. Minnesota 0890) 134 U.S. 418 
(33 L.Ed. 970. 10 S.Ct. 4621 ["liberty"]; Snrvth v. 
Ames (1898) 169 U.S. 466 [42 L.Ed. 819. 18 
S.Ct. 4 l 8] ["property"].) -

The right to strike was initially regarded as labor's 
counterpa1t to the massive economic power concentrated 
in the corporation. With the rise of monolithic business 
enterprises, 'it could no .longer ·be maintamed that 
employees' freedom to compete in the labor market as 
individuals would be sufficient to protect their lib'erty. 
lnterests. Jn a famous dissenting opinion, Justice O.liver 
Wendell Holmes observed: "One of the eternal· conflicts 
out of whicb life is· made up is that be:tween the effort of 

every man to get the most he can for his 'services, and that 
of society, disguised under the.name of capital, to' get his 
services for the least possible return. Combn1ation on the 
one side is· patent and powerful. Combination on !be other 
is the necessary and desirable counterpart, if the battle is 
to be .caiTied on in a fair and equal way." ( Vegelahn v. 
Guntmr (Mass. 1896) 44 N.E. 1077, 1081 (dis. ·opn .. of 
Holmes, J.).) 

In Holmes's view, the right to strike was integral to this 
latter combination: "If it be tru'e that ·workingmen may 
combine with a view, among other things, to getting as 
much. as they can for their' labor, just as _capital may 
combine with a view to getting the greatest possible 
return, it must be trtie that, when combined, they have the 
same liberty that combined capital has, to support their 
interests by argument, perstiBSion, and the bestowal or 
refusal *596 of those advantages which they otherwise 
iawfully control." (Vegelahn v. Guntner. supra. 44 N.E. at 
p. 1081.) . 

This theoretical foundation was later adopted by the 
United States Supreme Court. In an opinion by Chief 
Justice Taft, the court declared: "[Unions] were organized 
out of the necessities of the situation: A single employee 
was ·helpless in dealing with an employer. He was 
dependent ordinarily on his daily · wage for the 
inaintenance of himself and family. If the employer 
refused to pay hiin the wages that he thought fair; he was 
nevertheless unable to leave the employ and to ·resist 
arbitrary and unfoir treatment Union was essential io give 
laborers opportunity to deal on equality with their 
employer. They unlted to exert influence·upon him and to 
leave .. him in a body, in order, by this inconvenience, to 
in duce him to make better terms with them. They were 
withholding their labor of economic value to malce him 
pay what they thought it was worth. The right to combine 
for such a !awful purpose has, in many years, not been 
deniea by any court." ( Amer. Foundries v. Tri-Citv 
Cowicil, surJra. 257 U.S. atp. 209'[66 L.Ed. ato. 199],) 

A few years latei: the high court; with Chief Jiistice 
Hugbes writing, asserted that the right of employees to · 
engage in "collective action" was "not to be disputed." 
(Texas & N. 0. R. Co. 11. Rv. Cler/Cl! 0930) 281 U.S. 548. 
570 [74. L.Ed. 1034; 1046. 50 S.Ct. 4271.) Fmally, the 
court proclaimed that employees' rights . of seif" 
organization. were "fundamental" in nature. (Labor Board 
v. Jones & Laughlin (1937) 301 U.S. !, 33 [81 L.Ed. 893, 
909. 57 S.ct. 615, 10'8 A.L.R. 13521.} 

Though these forceful statements suggest that the 
Supreme Court included the right to stril<e_ among those 
liberties protected by the Constitution, that proposition 
was. n!'lver squarely .asse1te_d. lnstead, a federal district 
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court was· the first to defme the right in· unambigudus. 
te1ms: "The·rlght io peaceably strike or .to.participate in 
011'e, to work or .. refuse to··work,.•anc! to· 'Choose 'tlie·'terma:. 
imd "conditions linder·w1uclk6ne, will woi'k;-'lllli;e theo1!'ight 
to make a iipeech,1 are fondan:iental huinan liberties: which. 
the state .Il)~Y n'ot condition ·or abridge"in the absence· of 
grave "'andl· imin~diat¢· claQ.g'er:' to •:itJie.,.;-·oaID,munity,". 
(Stavleton v. Mitchell CD.Kan. 1945) 60 P.Supp'. 5·}.-.·i/5'1.,' 
app. dism. by stip., 326 U.S. 690 [90 L.Ed. 406, 66 8.Ct, 
1721 · [invalidating 'El Kansas· law that· proliibited1'!\imiii:ms 
labor activltie9,'·'inclllding. strilcesJ; seei also Ala/:iai11a State 
Federation o(Lrzboi<. v .. .McAdory:.(1944) 246u'A:la,r;l,[f!8 
So.2d 18'!0;'-827-Bl?Sl [striiking"dowri Alabama> law .that 
prohibited"·all1.,str;jlces ·n~t:eridorsed by a majority .. 1ofllthe 
struokeinployetls employees].) .•' · · .... ~, 

:·~1.~'"1 .1:.... ·~~!T - .· · ,rfr·'f·, · 11·r 1:Ft•:1·:· : · ·· · 1 

The :•status•fof ,;the ·-right·.1to. · Btrike as·' a1 r.constitutionally 
protec!E1tl ·,"Ji.berty 11 arises· n,ot•only:from .the· con!iltleriltioll.B 
o( faiJ.11e~ft. ll.~t.~.fortli.·l;iy .Jti~.tfce"~~J?,7. ·Holii:ies and.q3hief 
·Justices Taft and Hughes, but also from the .~i:l'.nt; 
nature of work. In the words of Justice Felix Frankfurter, 
"[t]he r'coming.;i:of: the machine age. ·.tended to _..,aespoil 
human personality. it ·turned men• 'and women_,mto 
'hands.~' .['he.iindustr.ial di.istory of 'the ewly Nineteenth 

· Oentury. deni.pnstrated. ·the.ib:elplessness.1of,ttbe· Jndividual 
employee to·a9hil've hummi·tli~ty-in.a society,sqolargely 
affected 'by te,ohnolagicial advances. Hence lhe trade'lllli~n· 
mac;le •itself i.n:<ireEi.singly,;felt; 1not only ·as an.-indispensable 
weapon of.~self.\liefense· on:1,the-<..part ·0£ woiilq:rs. buti;i!B an 
aid •to the well"beiing of.1a society··dn:!Whioh woi'kttls an. 
.expr~ssion·of1lifo :andmof'!Ilerely,.<the mean~ .of earning' 
subsistence." (A!HlHof L••'· American Siwh 'CiJO.'cfl949) 33'5. 
u.s .... .s3,8; ,542;MS 1f9311L.Hd;·.1222, .22£,:69 .BiCt1'125Bi .6 
'A.i..R,,2d 48]] .(oonc.:opm ofFrankfu.rter;-J.).) •· ... ,,~ · . , 1 

'.11 l ~ ,t: , 0 f: : 
0 

• " I 

P.erhaps in ·response to.· .. this concern, •1scimf'.. ,courts · ,. 
Including a ·Q;!!liforilia·l:Oourt mf .;Appeal.- adopted an 
absolutist positiorit·recagnizirig 1;no'·1di~jirictioi1 ·whatever 
betV{,~!lJ! .. ,.1;l;i.ll.:·"i!;":]i.~~. Qf .:!lfil2loyees-•,,to1 quit work .as 
indiv,i~~~\BJ.Ql; ii.:( P.-. .ITT9!!P\ll:'.IUJ!•.1;\:rn:rj.gJ:\f\if •flY!l.!'Y 1;1),~1), t9 
engage to work far: or to deal with, ar to refuse to work 
forror,1to deal wifu.,·any man or.class of men aa··he sees fit; 
whateveru·his -motive· or· whafover··the-re~alting injUrY.;' 
without;being held·''in any" way accoun'fil.ble therefor,·· 
(Qitap6,P,'._s;] Th.e~K~igil~ .If!ll.Y b$ i:i~.erc~.\l&.H\ ... E1JlsQp~11-.i;i9:Q; 
with others'•sq::l~);\g ~:. th~y~l;iJ!Y~ .. ~o •\!W!l,i'lfµI p_tij~i;t @;· 
view. " (Over'land p,.AJo. ;w. 1 Union L:·.;t:iJ61' {.1'9!2.2) .-.57 
Cal.Aon .. 366,. 3W,O•B71 "[20'.71J!w41·2l\. see also•lil.1obnine_r, 
Theic CJi\rraniz'Citlondl ,.Picicril; ·.ltrle;·. Ldwfu/,, Eoa._noniio·. 
Pressw·e (1951) 3 Stan:L.Rev.423:1.426, fi1:'l6 [m·~pJ.te;'of · 
four separate opinions, the decision of this court in 
Pdr.lcinsdn Cp. rv,.;rB/df!. ·iFrades @-ouncil. Cl 908) 154 .Dal. 
581 [98 . .P.r.«102:7] · .. rests ·on·the absolute ·right 6f a labor 
uni oli'tii .strike].) .. 

Itrb,.~ b;en ·argued.!th!lt con!ititution!!l protepfiqp,.for- strilce 
acl'ivitie~: .would. ·i.D.tfu.~6. on· the-:l~gl~l~ti ve fi.JJ:i'cfio;i.. T.b.e 
coilriil ''have exercised restraint in· apP.lyii;ig ·. tlie 
· cdnstitutiona:l guarantee of.· "llberty'1 · to·' legislative 
detlirm4111tions of•ecohomit pblioy .·This restraint· reflects 

. the !f.e11r tbEtf th.e. diffuse ·corti:epf of Hb.erty could be · 
employed as a device for the_' imposition 6f'ju'diciii.l policy 
judgments. (See Lochner v. New Yorlc Cl 905,) 198-U,S. 45, 
74- 76 [49 L.Ed. 937. 948-949, 25 S.Ct. 5391 (dis. opn. of . 
Holmes, J.):} · ... ·:f • ~ : I .' r : 1"

1 • 

Neverfheless; . the ·iniere. fact t;hat an·' ·enactment covers 
econoti:Lic,matters· rlcies•·n6t•insulate it from· sci'litiriy·where 
an· important.constitutional·iguarantee is irn,pliofll:ed. The 
Glonstitutiqn: expressly;protects,i;ertairiJrights f;Jfd'property.; 
" CTJ;S.dEomrt1:,!5thianfil 1:4lill.:1Ainel)ds,; ·©al.' Gbnirt:;iii\111.'11.I ,§ 

Mo li"m.ibd:"(a).~\As P~dfessQJ''Cox ·~as observ.ed,-l'[al 
coilst!fution ·which 11fiss)ires ,~h·e,•oWner of·propepty ··an· 
opportunity•1to · •bbtain <'II· ·reasonable ·retilrn,,on bi's capital 
mu!lt.1recognize·'the .. worker's interest in. the conditions 
under *598 which he labors and the price he receives.for· 
his work." (Cox, supra, 4 Vimd.L.Rev. at p. 580.) · 

:i. ·. 1.f.·' ·-· i '• ; I · _., I 

Furthermore; recognition oP.tlieiuighMo· strilce. does.·i:rnt 
require l!.I1 unconstrained: judicial ·:construction•ofttb.e;,term 
"liberty/1"·5fhe courts ·can ·fuid:1ritinstitritional ·gtild.ant:e in: 
the .close nexus .1between . .,the!.i'ight to .strike and ·li .specific 
conStitu:fi.onal pr.cvisioij.: the'.bai{6n involuntary'sel:vitude. 
ru: s~, •Otin.Sk,;,,i.a th?. ,,A,.menfi:r>Oal: ~"Gonstn-,Hrit. ;11,; .\S,-c;6.) 
Thougb,ifui,o;1.<:proYision might ~ot by: itself-.gulil;Elli!tee th.e 
right to ·strike, it: does .. provide clear· ·supjibrt""fo~ ·the 
proposition that . the strike is an exercise of 
clinstitumon.aUy. .protected.·libe11:y .... ., ..... ··:,, ·· .. -c 

Justice. Brarideis·.-ionce declared;· in ,a case·, involving a· 
peaceful, concerted refusal to·work: "If, on the undisputed 
faots.·1of this .. case; ·m:ifusal do ·wonk ciµi be e;njoined; 
Coi;igi;Eiss · [hasf"!Gl'.eated·· :;;!• 1ali insmunent. for imposing 
restramts·. upon "1abcit.<·,which· remirida of irivoluntary 
servirude. H·1·;(iBedfor:d:;Go . .. v. •flt one .J0utterw .. As8ri'. Cl92 7) 
.274. U.S,,,,g7(,6S :[7.l kEll.. l.lQ\'i ... ".l28:"'41/,1S;Gb522. 54 
. Ar 'R·',7911 fr/:1's ·'o"h o-l'·J3r0ndeis J. ,;oined hv\Holmes T:i...~. •. .t.P-. ~· . .. .t.i, .... ~~ .. :t-. .;:t:;6<";t¥··.··~ t, ·'~·~~·":"""··~-.IT .. .:...· I 
J.)· ~ee-.11J,s¢·'FJr.anc'iiiRadldmt.Cio. :·v .. Dailev•pa·:eir. 194 81 

'·-·~" .. , ............ -.~ .. 
16 6 F:'.2.d 7 51 , 9 s 8 .( dl~i. \!Jpn. Qf '.0.!Con!)~,J:Ms-r..nstruing 
War Labor Disputes Act to permit voli)A\a.rf·sjrilces in 
view of the constitutional ban on involuntary servitude].) 
Some .courts. •·liave invalidated antistrike. restricttpns as 
irfbonsistent.with the ban ·on •. involuntary· •ilenvitud.~1.'(See. 
e.g.-;•fiender,son v. Go/enrnri (J.9'.42) .;160 Ji1a:ta8S . .fi7<So:2d 
117.- EN]; . .United States~v,.tPetni//6,,{N.D.lll. l.946~:·68 
P.Suop". 845ir849, revd.'Cl 947.) 332:u.s,.,hf91 .. L.Ed.:.1 s?7, 
67. S:Ct: 1S38);1 [FNS] , . I - . 

. " 
FN3 In·Petril/o;·the Supreme Ooilrt reversed the' 
district .. cciur~s holding as to .. involunta1y 
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servitud.e solely on the ground that the resiriction 
' at· issue did· not • on its face • prollloit strike 

· actiYJti.es. (Untied States v. Pet1·illo, suvra, 332 
iJ.~f at.po. 12·13 r9!1A:C!. at pp. 1slis-18B6i) 

The ~lase c~nnection betwe.en ~e right to strjice and the 
prohibition against involuntary sePvitude derive.~ from the 
purpos.,es of· the 13th Amencjment. That,. amendment 
guarantees the freedom to. terminate employrmmt not for 
its ·own sake, but in order to "prohibitD that control by 
which ·th.e..P.i:l!:S8\1~.,servi9e of, op.~ ,ma,n .is disposed, of or 
coerced, .for ,·;anoth~r1s benefit •wltioh. is the essence of 
invcil~tary" senlitud~." (Ealiey .. v.':A./abama CI9'.1 i) 2 l 9 
U.S. 2.19. 241 J5S L:Ed: 19.J.. 201. 31. S.Ct. 1451.) · 

Accordingly1 the amendment,.js concerned not .merely 
with..the fonna\,right· to quit, but also with the practical 
abil/tyJof:;wriJ!/c.ing people to. protect their interestdn the 
wor/,p/aae:"n[I]n:··ge11eral t1J.e .defense ·againsHippressive 
hqlJP,~). pay, %!Jr~g 9!?IJ.fi!\iOl)Bt_o,r t;rea}P.l~P.,t,J~,;the right to 
chEl!:lg'~-- emP.!Oyers. (fq~~ ;.,W4,eil the master. CB.ti compel 
and ,.tll',ii -lal!!orer . can,not. e~cap~ ~h~, .. (Jbligafj_qi;i Jo go: ·on~ 
there i_s nq)power below to redress and•li.o.filcentive above 
to relievec".:"l'll , harsh overlordaltip - .. ·or . unwholesome 
conditions . .of. work,,,.."·' .(Pollock .v. ,WIUiaiils,, 'f 1944) .322 

6. U.S. 4: I B·~JBB L.Ed. l095, 1104. 64 S.Ct. 792]; see 
. W gener~py, CDox; supra, 4 Vand1L..·Re,v.-ilt•p;:676~~-· 

. . ··,· ·, t;,;i\~.j:''.; -~: . ,'.'. J .. :1;; .• ::.~~.J.. . .'~·;.J· ~ .. · -.': ·' .. -~.. . ' 
As cc;iurtts :and commentators 1universally, aclcno"{[!idg~. 

the group right :to ,strike has repla:ced.the·.individual ·right 
· · to "o[~ngeit;employers" 1·as the:·principal. defense of 

worldf!g1.pe_ijple 1against oppressive conditions, The.-rise of 
mul.tin~ti9i:iEi'l:,,!?\llJlC!.T:fl:tions and .Jarge-soale· government 
has produced ·a -corresponding decre!lS~ ... in. the. ,pi:11ctic)al · 
significance oLthe_ •right to . qui(; for the· individual; To. 
with.draw tho ri gl1t to. strlke.:is to depriv.e, the wor)cerofhis · 
or h~t,;g_Ii,ly l)fi;epJ;!Y~ bitrnitiJYn.g · pQW~f:;:;(1;le~. lll?J:. 9pµ,, 
ante,. i1.\.cip1 .589~. rii90; se·e also Burton & Krider; ·ll'he Role. 
and.Consequmces·ofStrikes by.R;1blic Employees (1970) 
79 Yale ~.J ... ··418,· 419-'420;"'and ·sources.• cited.) This 
undeniable fact is .reflected in the.intens.itY o~:the public 
reaetion to the suppression of the Solidarity strike. 

~' ! 

Over 30 y!lars ago, ·the question of..·. whether -the 13th 
Am9.o~()Ii.!, .,prot.(l~1!j _ the right . to strike· was termed 
"rrioaj¢_ritou5 11 by .tv(t;i·1;just!.c:i;~ of tli~ lJ.gj.,ted States 
Supreme Court. ( hF. o(L. ,11, American .Sti'sh Go .. suvra, 
335"U.S .. .at. D: .559 [93 -LrEd. at':o;: 234il1•(conc. opn, of 
Rutledge, ~.; joined by. Murphy, J.~ [expres.sly reserving . 
judgni.!lil.t _[Jj:\ th~ question].) Yet, ·that court has never 
squarely addreseed the:isslie. (FN4] 

FN4 The court came closest to confronting the 
issue in Auto. Workers .v ... W/s .. Boti~d (1949) 336 
U.S .. 245 [93 L.Bd. 651. 69 S•.Ct:.516]. In that· 

case, a union had conducted. a. series-.oU'.union. . 
meetings'' at irregular times dll,iiµg;\v.iiv12,;hciur~!;:;·"'·· 
The.· Wisconsin Employment::,~iilation~·iBoar.d.,:"',;. 
issued au order prolJibiting any ·:~~nc~i:feclieffciii{:',:,'. 
to inte1fere with production· of the cemplaiiiaut 
except by leaving the ·premises:· f n i:m orderly 
manner for ·the purpose of going on wike1!'· UsL. 
at n. 250 [93 L.Ed. at p. 661 J, italics added,) The· 
court sustained the order against a 13tb 
Amendment challenge:. :whatever .the merits of 
this conclU.Sion.(see id .. . at p!·269:;,[93 L.Ed. atu. 
671]-(diiJ. opn .. of Murphy,. J.,') [the majorlt;dind 
the .union's .tactic object\on.able only becauae.1t·is 
effective]), it is cleai.,tbatthe court did not· decide 
the .,general' question .. of whether·otthe 13th 
Amendmen(guaranteed .thi:i1dght to strike:. "Ow· 
only questioJ:\',,~ "' whi;,thet it i!!; p~yOJ..1<:1 tile 
power of the State tci P!:i?li.ibi\: 1;h'~~:P!l:)ti9ular · 
course of conduct described." (Id .. at 0 . 251 [93 · 
L.Ed: at.o,·.66ll:h ,, · 

·· ,!:°' · l r .', •: .- \1 \I"' 

The n~tioii of a 13.fu Ani.en_i¥.!i6ll.t~ight .tQ .~~ilce. llll:~ l;i~_en 
rejected by.:s,qme lower. fo~~r~b~c.oµrts ·Eip.d s.!!lt~ c{)~, 
These_:courts have relied oil -two lines of•reascihil,lg."Fits.t, 
some "have suggested .r~hat , .. the .. prohibition. against 
involUJ?,tary s.erximde protects "Only the right ohmployees 
to Vii,thhol.d ·.pe~~Q_i,J.~l' seifyi(ja:~~ a~. 4J.givid11~ls_, rn.\l.~.·~i;:;g., 
Western Union ·fl'el. -Co.i v .... Jnte1Jrial:ional1rB. _of:•E.!IW,orkert 
<N.DIIll.'11924)'2 F.2d 993'; 9941;995; _ajfgl{?th Glir."19Z5l. 
6 F:2d :444 r46 A:L:R. lii18]1) However;'. a~· i:lj;,pJajn_~d 
above, this, line cif-.~600 argwli.eiit c;Afijl.ot jilstifyl llie· total 

. nonprotection of strike activities in an economy 
dominafod:by .. large·and ·powerful:·empl oyers«{See~ 
p. 598.;.599.). .,_. " ,,,~,. ' 

•I .,"'(, f•' •:;,:•, 

Other courts have held··thilt the 13.th Amendment does not 
p_i:otei;;t, a lempor'tirJI withholding· of.,dabor. :1(See; ·e.g., 
Davton :Co.· v. ·Carpet, Linolii't!.m.1and.\Resi/ient,Ji'I. D.1 :etc. 
(19491 229 Minn. 87 [39 N:W:2d'.\l83. J9i7"l9.Blr app, 
dism., (1950) ·339 U.S .. 906 (94 L.Ed, 1334, 70 S.Ct, 
570].) ·However, in view , of .the · puiposes·: of the 
probJbitioµ · on invc;ilunt~D' ... · sei;\'jtijde, · .'1can . .:;~ matter 
whether fue \;VOrker iquii:!i'tpe!11J.an.eg~\y or ,!ll\l!'.~iy leaves 
the establishment until conilitioris·· are changed~ In the 
former case he may be said to'be•exercismg(the right to 
sell his services to the highest bidder, leaving others to 
talce his fo~er job, while in the latter·case he is seeking 
to injure· the employer by.cutting off the> supply· of labor: 
But· "this reasoning scarcely,:tiustlfies a constitutional. 
distinction,. ·for .in either case iltt\ie ,iffiprov.ement' · of 
employment conditions. ultimately•:· depends . upon a. 
withhold.lug of,labor from .marginal employers· tintilithey 
offer'more. ,,, ['I']he temp,r;irary::or·perrrITment character of 

· the quitting seems irrelevant,,,._ (COX:.' supra; 4 
. Vand.L.Rev. at pp. 576-577.) 
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,, ·1': 

Mbre ·fundamentally, it is· not suggested liefo that the· 
prohibition.··· on ·'involuntary servitude standing alone 
necessarily guarantees tln:i nghHo strilce. That provision 
does;· however, <provide ·.afuple· support for th ff proposition 
that. the right to stril~e mtiat be counted among those 
coti,9tirution·al1y protected '"liberties" ·that are· essential to 
hufuantfreedom. · · , . : : .. 

:' ~ ': .. ' I - I •. ' ' • '~ ' 

The concet'1:e'cl witlili61iiingo~of'lallor :Warrants protecti~n 
np.t pn)y as en~li.efi:i•.~,p( P..~rsonal liberty,' but. also as an 
moident of.the fundlimentid1li!eedoms "ofass·o:o1ation and 
expression. CU:S;1.C61ist.1-0°St•¥\imentl.i CB.L ·Glonst .. ; aii. I, § 
S ·::a.,. fu)i•As •tlie majority poinFoilt,.the dght of1.\liorkern to 
oombine1 iind'llXBFt "'various•forms of'ecohqi:nic pressure"' 
on riitnpliiyers• 1is:.I 0om;titutiolially:: protecttidr (Maj. opn., 
ante . . at1p; 588, quotifigtiTn re Blanev (.l 947;i113.0 Cal.2d 
643;'.647•64n184 p,,2d:.B92].) · ' ' 

.:.' ., 111 :;• 1•":• • 1 1 
' I I 

Working people enjoy the constit:\ition,ei,hjght to f01m 
and join uniona. (See; e.g., Orr v. Thome C5tb Cir. 1970) 
42V:<F.2.cJ: H\!119;1 .1'13 l;.'14tiieridan •F'edei'tition affltaie; 1 Gel:, 
&Mun, EJniD. w1WoodwaMd"tBfu.Cir1'1969)•406'F.2d·1IBV, · 
I 3.9;'JJ41M :·:Without a ''conStifutiona!Jy, protebted• 1Tighbtci' 
strike:•.tbe •uiie.Tof 1these· 1freedcitns •woulq.1be "little more 
than ·aiJ.1exercise'tln• atlirile1 ritualism n ""·~S/Jhoo/ C'!liflimlttee 
11 . .• Weste1ilv 11eachers Ass1n 01'9'73~· l l•.1l:1R.;b·.ii6t.[29'9:;A::1!2.d 
44ii.~M'llJ_i)(c)iJb.,KlB!), .. i;if~.:R9.)ii.erts;' .. 9L J.);-.:il.!'l.~.diJ~Q.sUntt~.il·. 
FeBeiiatiiin .oCJ?.dilal GllirTi<iW:' BlOimUTil;DJ},'.l'.!J.\97.1~ '-325 
FiSumpN8:Z9,;i·885'1(.ccinq. opu:j'iJ W,rjg]l;t, J..~i ilffq,_,'i;i'lein •. 
404 .U!'S. 802.J30 1fa"Bcl:2.diB·8i.~fi2 S!ati"'SO];) "'16.01 1 • •• • ... , 

' l ~·.11'.-"' 

Repegt decisions 1oiJnceniliig ccmaumet· boycofu provide ... 
persuasive authority for the protection of strikes uiid.~t tb.e 
guarantees of free association and expression. [FN5] 
Oonsumet. :· boycotts were;!: :mce·_,, ''Strikes', originally 
prohiDJted: il.t coiilli:iiin Jawrt(See'generallytNote, Palitlbal, 
B avcoft. A ctivify. and: dhe.;Jtii•st· -A.mendmimlr sitbra:'.'·;9.h 

· Ha1!v .L'.Riiv:·'afoi:i .. 5~6~6717\V '.'t .. ;r 1· .,.,;··;, ·.: '' 
. ··.;.; ·.j :;·~ ..... ..~ l 

·. • FN5 <A· boycott ik ·.·wi:~organized refusat to i:l.~hlc 
· ·.11 (See~Note;11'1?.oliticahBovaott· 'tl.i.ctivi/V ;ii;;d,''ithe 

Fl1~11t:l4 mendment.~19!7;8~··9 hHa:r:v :L:Rev·i 65 9!<) :"k, 
stril,~e~is.one form: of.iboycott .• i.e.;"ati 8rgiiiiized 
refusal!by. workers to provide labor. : 

However;·· itj ,a. eeries of:· cases -invi:ilving ·consumer .. 
boycotts· by (:jyjJ I flgUtS .~dVOCilteS, .the ·coUJ18 lbegai;l: to 
recognize· ·that euoh:•'boy.cotts;· like ~.trikes,.· provide •a 
neccissacy.-oounterweigbf.to ·entren6bed,;economic power;'· 
In 19.4~;" Justice Roger.crrayrior obseri'ed that· 11 [i]n, ,th!'lir· . 
struggle: for equallty tlie.:oijly.•effective· ebopomic weli.ji'on 
Negroes have· is· tbe:·purcbasin.g power they are•· able to 
mobilize to induce employers ·to open johs to' them .... 
Only a clear danger to fue. comniimlty ·would· justify 

judicial rules thaf restrict tbei peaceful mobilization of a 
group's ecohotniC powef to secure eoonom'ic' equalicy. " 
(l!ughes .v. Bm:iei'lo'r .. Court.JI 948) ·.32 Ca:J.211 •850, 868 
[198~:i'l;2·~·sa!ir{dis. opn::t1ffriiynor: J.), ·affd.n9so) 339 
U.S. 460 [94 L.Ed, 985, 70 S.Ct. 7181; see a\so Garner v. 
Loi'J{siana ([961) 368 U.S: 15?","2.0l ['7 L:Ed,!2d 207, 2:39; 
82 '8.'Ctit 2481 (cone. •opn; of:·1Harlat1;i J~) [the ·FU.st 'ant! 
Fourteenth' •A.men8meatll''Prpti:lor sit-ins called to· protest 
the'.rac.ial ·practices of ptiv.ate··businesses] ,) · '· 

•r .. •.•· ' "P·", 1 J~ I /. \~ I 

In NAA@Ji.'11. ·.Claiborne·HardWare {!lo."(1;982) 4ss .. tr.S:· 
. SB6

1 
9Q7"9i5· [79 · L.Bd,2d -12'h'i, ;·i.:z32l!l2lHI.··IJ;02 S.Ot. 

3 409 f (befii aif13r Cldibrirne H ai:tfware~, .:th ~''Y nitede-Stii.tes 
Supreme Coun Jj_eld tliat 1q'.l'iia6gfuljq:ioliticEilly motivated' 
boycott constituted an exercise of the constitutional 
freedofu.s:' •of ·assticiEititm·; antl~~6kpresaioh:/I In '~thaf,.;'o!lse, 
blaclPiCitizell's 'of Poit. Gibs6n1- M!Bsissippi", ·1"oo)icotted 
white"owned businesses to pressure· tbose·•b'usimiases:·J!m·d 
elecfod'publio officials 'fo ,irtipleme!lt1ipollbfes of.\fii'Cial • 
· equiilicy . .i(i)Jd~. ,11Lt··pn.' 898-900 ip7a :1L1Ed . .Q;C:J ·1at pp..i1J.2.J?,6" . 
1228J;.N. , .14., A e 1(],111':1!J: i:Jldlbbri{~·J 'fr rird11,1 ai•iHJo .· !Miss; · 
1980) "39~ ,180'.'ld '"11290;1 -1~r;is,,129yb···:5I'he".'Mi.ssisiiippi' 
Supreme'Gourt1iaffi!me'd•.t1idStffaI 'courtlil' holding that the 

.. boycotfud'·~businesses .:•wei'e·• entitlea:•to inliunctive · and 
mo1i1:1t!\&j:~li!:lf1"·CJd,. at pn,;~.292;'.M02.)'"·» · · '• .; '" · · 

.. 1:~·:!.r· _i .: ~:~.~ .!;l ~J·_,.::.··_¥._1f.:'.J. ~ ~t~:l.1. I . ·:.~.. -~ . 

The Unitea"-States'.<Su¢6nie:1Gc:iurl: Feversed:1"fCld1'borne 
Hm·dware. supra. 458 U.S. at p. 934 [73 L.Ed.2d at p. 
1249}1v·~ll'h6.;cou!ft;:·1rejeiltedqthe1l1comµ:ion law. v.i6w that 
bdy,cotts·!Weret1devold1ofmqnatitutioiifil·'Yalu·e1,by v.irtue. of 
.their coercive I!ature.~~'Speecb·,doiisrnotrilose· its<protected 
character•'I. sii:np!y;'becauirn· it m;iay:'ei:n:barJiaEis1°o:theils• :or·· 
coerc·e· ·them, into.1 action.'·'··'(- "602'.ld:i'" :·«:;at "o'~•91JO ,,1173 
L£d.2d •at.,;; n34'1.HJh tb.e•lcontral"')'l".the boycbtt·was 
eniitied .to ·protection as· afi·.effoctive,~nd-riliriviolent.ineans 

. of bringing'about:politic!tl, · sooial1iand ·eccihomio1·chll.rig6:· ( 
Jd.n.-at ,:Pp.. 907;.9:1511,['73 .•LiEd;'idJ at·"inp.1!\;·J 232~123 BJ.) 
AociC:frcilii.1Ml"·'''[t~nb 'llighf: ofitbe s~~te1i:l1Jp;o1t;egm11te· 
econiimk ·,activify ·1\ofild•''' not".\'•}tistify "···a;>~·complete· 
proliibitionll .against·"tbe•;rboy"ccil±, "(1 Ia.-.' •at p. · 9 V4 ., f73 
LiEi:h!2d at n;··12'3?°;J,·) [FN6j ·· . ,,,, '' ,.,,;., .. 

. ' .... : ~ \ '• " . . . ' ... - . . . . 
FN6 The court's analysis covered both the 
boyciotHtself and· the expressiye activities used 
to·;sustain ·and ·exp!!Ild it. (Ofriiborne Hari:lwtu·fb. 
sii6~il, 458 ·U.S. at,nn11i9G7•912·•<e73 ·-:I;11Ed!2.d·,at 

... on: ~1·!2B!P.•12B6M 'A :Poyc.Qtt. is at once a:formmf 
assoclliti.9.n · imd. •a, rillliir1s o~~ ~x.pressJpn .. 'The 
decision· to boycc:itl'''~eilil.lts from prlices~es . of 

· assembly and debfile,. (See, -e:g;, id .. at<n. 9.07.o[)J3 
L.Ed.2d at o. ·E?.32].).· Gnce- comrrie'ncetl;>:tbe 
boycott is a· form of symbolic expression. Most 
obviously;' It · forcefully ·coromuiifoates the 
pa_i;tjpip.Eiii.ts' views to the t&rg!lti<fl.urtber, EIS a 
newsworthy event,- the boycott-· p·1:ovides the 
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participants with a platf01m for explaining anc:F:,\r,,;y.,.,:cultural matters, and state action which may have tbe 
advocating their views to the ·public. They ·p~)i/'-6:-.,;~;: .. ceffect ;ofpurtailing the freedom to associate is subject to 
for this platform by foregoing the benefits,. of'-< : . .. · the olos~s~.scrutiny," (N. A. A. C. P. v. Alaboma (1958) 
trade or emplqyment. (Compare Citizens Agaiiis(' · 357 U:s:\449. 460-461 [2 L.Ed.2d 1488. 1498-1499, 78 
Ren/ Control 11. Be1•/celev 11981) 454 U.S. 290, S.Ct. 1163], quoted by the majority, ante, at p. 587, fn. 
296 [70 L.Ed.2d 492. 498-499, 102 S.Ct. 434] 37; see also Environmental Planning. supra. 36 Cal.3d at 
[the contribution and expenditure· of money are o. 197.) 
essential to effective advocacy since the means 
for communicating with the public are costly).) 
In short, the boycott is a nonviolent method of 
conveying not only. the content but also the 
intensity of the participants' views. 

This court has recently had occasio.n to apply the 
principles announced in .Claiborne Hardware. In 
Environmental Plamiing & Information Coi.mcil v. 
Suoerior Court ( 1984) 36 Cal.3d 188 [203 Cal.Rotr. 127, 
680 P .2d 1086] (hereafter Environmental Planning), an 
environmental group sought to influence a newspaper's 
editorial policies by boycotting businesses that advertised 
in the l)_i,11\'SPaper. The newspaper's publisher brought suit 
claiming, Jortious interference · with an economic 
relatici~~ipj(:r .. 

·;·_• ... '1-I ' •• 

Similarly, labor unions are entitled to no less protection 
than civil rights organizations and envirorunental groups. 
".The inherent worth of the speech in terms of its capacity 
for informing the public does not depen~ upon the 
identity of its source, whether corporation, association, 
union, or individual. " (First National Bank o(Boston v. 
Bellotti (1978) 435 U.S. 765, 777 f55 L.Ed.2d 707. 718, 
98 S.Ct. 1407].) 

If these principles of judicial neutrality held sway 
without qualification, the political-labor distinction could 
be rejected without further. discussion. However, as· this 
court has recognized, "commercial" expression is 
accorded a lowered level of protection. (See 
Enviranmental Plaiining suvra. 36 Cal.3d at ·o. 197; 
accord Bolger v. Youngs Drug Products Corp. (-1983) 463 
U.S. 60, 64 (77 L.Ed.2d 469. 476, 103 S.Ct. 2875. 2879].) This .courtl;rej ected the publisher's argument that only 

& civil rights boycotts should be accorded· constitutional 
9 protection::·: '.'As in Claiborne Hardware, ... [the The United States Supreme Court has defined 

boycott~rs'] activities constitute a 'politically motivated commercial speech alternately as " speech which does 'no 
boycott~designed to force governmental and economic more - than propose a commercial 1'.ansaction"' (/la. 
cliange',;-(458 ·U.S. at pc 914 01, and the fact that the Pharmami Bd v. Va. Consumer Council (1976) 425 U.S. 
change;:;whfoh.they seek bears upon environmental quality 748; 762 [48 L.Ed.2d 346, 358. 96 S.Ct. 1817]) or 
rather·t~an.:racial equality, can hardly support a different "expression related solely to the economic interests of the 
result.-,lL(-EJ11viro11menta/ Plan11i11g· suvra, 36 Cal.3d at p: ........ · ·~spealcer and its audience" ( Central Hudson Gas & E/ec. 
197.) Applying common law principles in light offederal v. Public Serv: Co1i1m'n (1980) 447 U.S.- 557, 561 [65 
and state constitutional guarantees, the court held that the L.Ed.2d 341. ·348, 100 S.Ct. 2343]). Labor expression 
environmental group was engaging in lawful activity. ( cannot be reduced to such narrow concerns. It should not 
Id., at pp. 197-198.) be relegated to the lowered protection accorded 

I see no principled basil! for granting protection to 
"politically motivated " consumer boycotts while 
withdrawing protection from labor boycotts. In 
Environmental Pla1mi11g, this court expressly reserved the 
question whether Claiborne ·Hardware's apparent 
distinction between political and labor boycotts reflects 
the dictates of the California Constitution. (36 Cal.3d at p. 
198. fn. 9.) The prior decisions both of thil! court and of 
the-united *603 States Supreme Court indicate that labor 
boycotts should be entitled to. full constitutional 
protection. 

Differential treatment of political and labor activity runs 
afoul of the well-estabHshed principle · of judicial 
impartiality among speli.lcers and messages. "Of course~ it 
is immaterial whether the beliefs sought to be advanced 
by association pertain to political, economic, reiigious or 

- . . 

commercial expression. 

Labor disputes cover a broad range of issues, many of 
which involve basic conaerns of liberty. "A collective 
bargaining agreement is an effort to erect a system of 
industrial self-government." (Steelworkers v. Warrior & 
Gulf Co. (1960) 363 U.S. 574. 580 f4 L.Ed.2d 1409. 
1416, 80 S.Ct. 1347).) For the bullc of each day, working 
people are subject to the codes of conduct that govern 
their workplaces. -Those codes • whether embodied in 
collective *60_4 bargaining, agreemei1ts, employer rule 
books, or infonnal practices - govi:lrn matters ranging 
from race relations to permission to use the bathroom. 
(See gem,raUy; Shulman, Reason, Contract. and Law in 
Labor Relations (1955) 68 Harv.L.Rev. 999, 1002-1008 
[hereafter Shulman]; Cox, Reflections Uvon Labor 
Arbln·ation (1959) 72 Harv.L.Rev. 1482. 1490.) While on 
the j.ob,. w.orking people feel the force of these rules more 
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"j• 

irrunediate!y and directly,t)i811Jhose ofthe.govemment. 
. . · . .--:::·:,.:"-:·~:::: . ;'.;(~· '.;.":.: { .. ; /I{:~.:: i ... 
liflri:l.m .. !1-e~.·fue liJtl~ betwflep..,¢.~· guar.a~tee of,,pe11fonal 

Hoe1:tY; ~s .filfomied by· ilie' fiJJ.ii;i;iii i!il:v9limi!irSi:11~1:1.~tuct~, 
and the freecipp.1s of asspciation anti ·expre~_filQ.i:I,. Th¢: 

. isSll!'lS t)1iJ.t, erfae in·th~. wortcplace riV!!l thos.e.addressed in 
the political process in their actual impact on the bre~gth · 
of liberty enjoyed by working people. The strilce is an. 
essential weapon ·in the"'worker's defense .. figairtst;-"tb.at 
control· by which ·the personal ·servige of>one''man,ds· 
disposed of or·coer6ed for,fillotb.·er.'s beriefit' . .-;!"'·(:Bai/eii;i~. · 
A./abama,.·suar.a;··IZ19 B.s, .at;p. 2'4a~-r5s·.L.Ed1•atm': !20Mf· 
see· ante, at·po.•-598"59!il: Andj-it1B a weapowthat·.'employa 
the ' 01;1.!!s.tft!J'.ifa .. @Jly ·'fE(\'.QLE)Q.'": methods 'for" ··prom piing, 
cb.arig~.~:peB¢.~fj.iJ. !L'l~cigiat[qil .!\ii.4. expJ'eas.iq!J..,,,'(~~~;anfo·:.af. · 
R......@1 & fn. 6.) Surely, the Conatitutio.!l.·P.l!'Q\~.qfS. tl:i.1f 
efforts of working people to preserve and expand their 
liberties by ffi!'lEins,·of'llonvioliint - albeit :outspoken. •and. 
impolite··· . .fomi.B of··asaociati.omi and" expi·ession.:· {CJf, 
Claiborne .Handwa1•e,.,,sum:a,A5 8·ill.S. at :pp. 907 •9 ll?.·'[72 · 
L:Ed.'2d·at.po. J232,12.36J.J .. · , .,.. 

d 1·~· , ....... 

As', t:Q..~ ~·?.<ihsl! .·strj!~er~ ·~·' di?.Cill)..'.erei;\; ~·: fy~):l.:;:, .. laboi': 
orga.n.J~nt>Il. '\<.~9~ .9o~xi~.t~1Wj~'::p,ggjj(:A\ .. 1Y.rfil1tiyr,·'fhe 
converse.. is lilt.le~~ ;tii.Je: "ColleiJtive;.1,'l~tgMifii\g'l'ja):R.c!i\y, 
as Brandeis pointed out, the means of establishing 
industrial democracy as the.essential con:ditio'n·of pblitic;al 
dero o cnacy;.~be means: of. providing,,for• the·. w.orl~ers~•Liwes 
in: gpdiistey1c1b.fi.:·sense Of "WOrf:h," O~Mfr.:.e.ed,om;:< and" 1lf. 
·pa1:1ij:;jp}igg_l).'.!A~t .i;!e.i;no~eyti9:,.gqy~PmJ,@!;prnJJw.te.~ 0t111J!li. 
as; ciftg',~rj~," (Sh4!rn~l.1, Si.iiira; .68 HEi.N.li.:Re\l,L!it 0:110mm 
[FN7] : .. · . . , .. '··· 

! ··- •' -~~ .. ·.. ; .. ~·'' . ... ·,.,,, ..... u .. ,.:;. ". • . ~1 

FN7 .The ··constifution ·'does not' mandate 
. '"·collective.· b.atg~.~g:_'.·iWhAt~~~i: ·.Jh~.'~p~fifo~~i(;I: 

system oMabor .. relatii:n:ia, a degree '.Of liberty. in. 
the "'employmeilt.:relationilhip :is ·essential ta 
democracy. . . ""' .... : .. , ... .,,. 

The fact that ·unions ·and fheir· llllembers seek,fficreaaed 
compensation B.!I well as:great~r·-liberty does not lowerthe· 
expression of tbeir grievances to tbe·.~evel •of.,coµnnercial 
BP1'.!lclfl"l&~th.e..:w.or4s_ qfQqiw-ess; ''[t]he labot . .of a· huro·au · 
beilig is.· 11ot;_a co.!'I;lm9c!ttY. Jrr _!!Tii91.~ qf 9.Qi.l:i!'ii1"rne." ~· 
u .s :C. s .J 7,) tlnlike ilie '.sale 'of1a ·coljifu9.tiiw, \\!~. sale.':C!f. 
labor :gives:Tise ·to rights ,of.control ·over.,a -person's· tip:ie 
audiac'tivity. The employer·obtains.nofouly thfi:product of 
the -emp,oyee's labor;, •but:t.al~o. ,oonsider~ble power to 
dictate·. ~hen. 'and how··t\!e· work wil) be .petfonned. ·(See· 
generally,'D<ipt.·;ofHealth,. "1605, Ed. &·W.6lf.", Work ·iti 
Am !lri ca .(.1 ~73) [he.re·a_tt.~r)!EW Report]:) The . am ount,:<if 
ooini:iensatio!i_ i.$1 . 41 _ · P.artj·• a trad~l'i:ff·.~{or p~r!!Ql)..al 
sub~~iiillatiof. T)l.is f~!l:w.f~ of-wages il.nd benefits explains' 
why th~ l3th .Aiµend.m,~nt, ·a zyru:~1it~e bf pet¢,qp.al lil;>~rty, 
is· concerned with "the defeilBe again.st· oppressive hours,, 

pay [and] "Working conditions. ·~ (Pollock .v: .. Williams, 
supra; 322 U.S. ·atp. 18 [88 L.Bd. at n.1104]:) (FN8] 

• .Ii .Jf' I ' 1 • ' ',"1 ''.• If 

. · · RN~ ,,pver a ·century a·go;1,,·Jobn Stuart Mill 
eloq\!~n!JY' ·~2'W:~..S~.e~. a ,vi~w of li~erty in the 
einplqymei+U~l11tio#:. ''ElirilM ~B.ture is not a 

"machine to· be built..,aftep a model, and ·set to do 
exactly the· work prescrihed for it,· ·but a tree, 

· which .requires to grow au di tlevelop itself on all 
sides,'.'according to the tendency ·Of the inward 

· forces wE.ich make ii.oa:· living' thing..'' (Mill, On 
Liberty: · eshfoldB •;:edit, · 19S6) p, 72.) . More 
recently, it has been. widely recognized that 
issues relating1to authority•'!l.Ild work content are 

.. of: central "impoi'l:ance in labor. Jtelations.' (See, 
:- e,gi, ImW.,R~l'l~.1.t m.11 .9J.2.PJ.P-iiliti .. o..g, a:m!.10ontrol · 

:at.Wcir1d'(·~ 0 82)' ' ' H,.AM\° Ul;;;.'' ,.· icz. r~d .. ]." ........ ~- ,.,,_ .... ,,P.Jl,, W•':tlit< •.HA~.~W. ... ~, ~ .. Wl.!J'\!1 
Sooiolcigy·"~'1'9B2')r" Wotk""iri' ~$fu;fil:'!l'h~ · 

. Decade· ·Ahead., (Ken'-"&, , ·Roa ow. edltsi" ~ 97 9); 
. Martih,,·.GlontempQrary·:""LabG~ :Relations (1979) 
pp1·: 12,S,;12.9 ;·. Tepp~rman, Not ·-$eJl\rants Not 
Macbinesi:~:Glffice WoFkers• Speak..,®ut .('l97-6); 
Case Studies on the· Labor. Process '·~Zi.tnbalist· 
edit. 1979).) Whatever one's views on the 
queation:rof•. p6rsonaJ1.•!ibel'fy in-the. workplace;· it 
js.•c[ear«"fuB.t· .debafo •and:'CO!itrDVjlrSy OV.er· that, 
issue;cahnot'be reduced' to the status of'pureJy. "• 
·con¥beiicial~~speechi·!:.·~ ... 
.., ·1.~~·n ·i!~~·J' . ..., ·-.... ,: .. : .. r 

In' >shaft; the ass'erfud '·PO.liti¢a.l':~ilAPl' ~fu!gt~P.ii.. cprbvjdes 
no· bas~·!for1·deny.ing ·:to •Working· pciopli;i ·and ,ufilona the 
protection-. · .affqr.ie4.1; ... civil.~ ~ights. " activists and 
en,w_4:,!j!:ili(Qi,tW.:~~§. A«Q.m:dl.i;igly,'"~ .. ~~~.~i··on tp¢·tight to· 
mike .should\l;ie uphel~ ;unli.~r .. the (]ali{omi~ 'Ocin~!itution· 
only if 'it: seJives•a: oolnpelling .. state inler.est,.by ·the le'Eist 
restrictive meilns.'{FN9Jt()06 ·· 

FN9 The notion that the United States 
"Donstitution .·protects ·'the right to strike . was 

rejected by a .. two-jiidge majority 'iri .,,United 
Ji'edeiiati 011 .bf Postal. C /r:rrka:w BI ount, cs11ora:~ B 2.5 · 

. p,si.ipfri1~.'1Sli'o9; affd. ·'Diem; ... 404":;u,s,.·,,iB02 [30 
· 'L.Ed,Qd.i:JBcJc92 s .. Gtt ... , .. 8-01 (b.ereafter Blount):. 
How.~y.iit; th'e · Califofuiil-'Bo.nstihition possesses 

· iJld~jp.dent \\iitalitji .. (See, ·e.'g·i,. Seri'i:mo .ll. :Ri'iest 
fl.9'163" l 8 Cal.9d :f728)':_q,64•'./i56i tl'S5 Cal.Rotr. 

. B4fiN15fi7. p,!t,d 9291.) 'Hencet B/dimt :.'is not 
binding· :authovity ·as ·le :.the state :constltiinonal · 
claim. Nor did the Blount court provide any 
persuasive reasoning in support of lta·holding, 
First, the ,Blount:cCJurt e)Tcineously .suggested that 
since the .cori.unon.'laW provided no protection for 
·striltes, . "!lleither .. ~did·;, ··"i:b.\l · United::.'. States 
Coni!titution. (Blount.:. suara.:,·3 '1.5·,£.Sunp.:1at ... u. 
88~.) The ·court did not have the· benefit,.of the 
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··: :·;. '::·i;Claibimie:Hardware decision, which held that a 
. )•f• ... -:r consumei····bpycott was constitutionally protected 
· .... _' . .,,\ in, spite of.th~ .. fact that such boycotts had been 

·\''jifohlbitedu1ider the collllJlon law. (458 u.s. at 
pp. 907-915 [73 L.Ed.2d at pp. 1232-1238].) 
Moreover, this court · today ov~rtums the 
common law ban on public employee strikes in 
this state. 

-·-

Next, tl1~ court asserted that the right to strike 
was fully protected for the first time by section 7 
o.f the National Labor Relations. Act (NLR.A). 
(Blount, suora. 325 F.Supo. at p. 882.) However, 
as the Chief Justice of the Rhode Island Supreme 
Court has explained,:the· NLR.A presumed that 
working people already possessed. the right to 
strike: "The fact is·that .§_]of that act makes no 
mention of the right to strilce. In § . 13 thereof 
reference is made to the right to strike as follows: 
'Nothing in this Act, except as specifically . 
provided for herein, ahaU be construed so as 

· ·-either Jo interfere with or impede or diminish in 
.. ··any way the right to strilce, or to affect .the 

liniitations or qualifications on that right.' 
Obviously, § 13 ls a rule of construction. 

· ·. •[Citation.] It is my opinion that the NLRA 
·recognized the rights which labor already had 
:and was-intended to afford those rights extensive 

-. 

· iegisiative · protection." (School Committee v. 
·wester/)! Teachers Ass'n. S'Uora, 299 A.2d at p. 

: ·'«7.;(dis .. opn. ofRoberts, C. J.).) 
.·: '"Nowlfi:ire did the Blount court address the 

·concerns· set forth in the present opinion. 
'Olli-er federal authorities are no more persuasive. 
In two cases decided prior to Clatbome 
Hal"dwm·e, SllDl'a, 458 u;s,. 886, the Supreme 

. Court summarily rejected· First Amendment 
claims by lal:ior unions. (See NLRB · v. Retail 
Sto1·a Emolovees (1980) 447 U.S. 607. 616 f65 
L.Ed.2d 377. 385-386. JOO S.Ct. 2372] 
[upholding restriction on peaceful consumer 
boycott piclcetiog]; Lo11gsho1·emen v. Allied 
ln.temationa/, ·Inc. Cl 982) 45 6 U.S. 212. 226~227 
[72 L.Ed.2d 21. 32. 102 S.Ct. 16561 [upholding 
prohibition against longshoremen refusing to 
handle cargo bound to or from the Soviet 
Union].) However, in each. case, the court 
provided only one paragraph of explanation, 
relying mainly on the "coercive" nature of 
b'oycott activities. The subsequent decision 'in 
Claiborne Hardware undercut this reasooing. 
Peaceful boycott activities were held protected in 
spite of their coerCive aspects. (458 U.S. at p. 
910 [73 L.Bd.2d at p. 1234].) Clearly, there is no 
principled · basis for refusing to apply this 
approach in the labor context. (See ante .. at on. 

602-605 ~ see al.Bo Pope, The Three-Systems 
Ladder of First Amendment Values: Two Rungs 

. and a Black Hole (1984) 11 Hastings Const. 
L.Q. · I 89, 232-246; Getman, Labor· Law and 
Free Soeech.· The Curious Poliav o( Limited 
Exoression (1984) 43 Maryland L.Rev. 4. 12-
12.; Harper, The Consimrnr's Eme1·ging Right to 
Bovcott: NAACP v. Claiborne Hardware m1d Its 
Jnw/ications (01· American Labor Lay,1 ( 1984) 93 
Yale L.J. 409 [hereafter Harper]; Note, Labor 
Picketing and Commercial Sveech: Free 
Entervrise Values in. the Doctrine ofFree Soeech 
(1982) 91 Yale L.J. 938; Note, Peaceful Labor 
·Pic/ceting and the First Amendment (1982) 82 
Colum.L.Rev. 1469.1' 

The right to ·strilce must be guaranteed to public mid 
. private employees alike. In accepting public employment, 

individuals do not thereby sacrifice their constitutional 
rights. (See, e:g., Baglev 11. Washington Townshiv 
Hosoltal Dist. (1966) 65 Cal.2d 499. 503-505 ~ 
Cal.Rntr. 40 I, 421 P .2d 409).) The constitutional 
guarantees of personal liberty, freedom of association, · 
and freedom of expression are no less important to public 
workers than· to other working people. 

·At one time, the ban· on ptiblic employee strilces might 
have been described as· a limited exception to the general 
right to strilce. However, between 1930 and 1970, public 
employees increased from about 3 .2 million to more than 
.13 million. As a percentage of the work force, public 
employment rose from approximately 6.5 percent to over 
15 percent, with state and local workers accounting for. 
most of the increase. [FNl O] There would be an obvious 
inconsistency were this court to recognize that the right to 
strike i.9 essential to a free society while denying that right 
to a significant proportion of the working population. 

FNl 0 These figures were compiled from United 
States Department of Commerce's Statistical 
Abstract of the United States, page 303, table 
No. 487 {1984) [hereafter Statistical Abstract]; 1 
United States Department of Commerce, Bureau 
of the Census, Historical· Statistics of the United 
States, Colonial Times to 1970 (1975) Series D 
11-25, page 127; 2 United States Department of 
Commerce, Bureau of the Census, Historical 
Statistics of the United. States, Colonial Times to 
1970, supra, Series Y 272-289, page 1100, 
Series ·.y 308-31.7, page 1102, Series Y 332-334, 
page 1104: 

It bas beeo argued that public employee 'strikes lack 
constitutional protection since they enable public workers 
to· exercise a disproportionate influcince ·*607 ·on the 
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political process. In this view, the principles announced in 
C/aibonie Hardware should apply . only to coiisumer 
boycotts. Tbe poWElr to withhold patronage is said to be 
Jess dangerous than the power to withhold labor because 
consumer power is more widely dispersed. (See generally 
Harper, suvra. 93 Yale L.J. at po. 426-427 .) 

However, as the preseni. majority opinion explains, the 
coercive potential of public employee strikes is sharply 
limited by economic· and political conditions. Many 
government services can be foregone over substantial 
periods without serious harm. Others can be ·contracted 
out to private industry. Where services are financed by 
user fees,, the users can exert effective pressure against the 
strikers. Last liut not least, the ta.xPaying public in general 
frequently mounts effective opposition to public 
employee strikes. (See maj, opn., ante. at pp. 578-579.) 

On a deeper level, the constitutional considerntions 
behind the iight to· strike . a.re, if anythil1g, more 
compelling than those supporting the right to withhold 
patronage, Consumer. boycotts, w1Jilie strikes, do n6f 

. implicate either. the fundamental liberty to pursue 
happiness through labor ·or the prohibition against 
involuntary servitu_de. (See ante, at po. 596-600.) 

Furthe1mm:e, the argument of "disproportionate" political 
· influence is untenable' in view of the United States 

Supreme Court's treatment of monetary wealth, perhaps 
the most concentrated form of economic power. [FNl l] 
Restrictions· on politicai e>..1Jenditures and contributions 
are subject to strict judicial scrutiny. (Buc/dev v. Valeo 
0976) 424 U.S. 1, 15-19. 58-59 [46 L.Ed.2d 659. 685-
688, 710. 96 S.Ct. 612].) · Corporations as well as. 
individuals enjoy the right to employ concentrated wealth 
in the political process. (First National Bank o(Boston v. 
Bellotti, supra. 435 U.S. at pp. 777, 789- 792 [55 L.Ed.2d 
at DD. 725-728].) 

FNll As of 1972, 1 percent of tbe population 
held over 20 percent of .the· nation's personal 
wealth., (See Statistical Abstract, supra, at p, 
487, table No. 794.) Some 218,000 individuals 
possessed e'states worth over $10 million each, 
(Id., at p. 479, table No. 79 !.) As this court has 
recognized, such wealth CBll enable the possessor 
to exercise a disproportionate influence on the 
political process, (Citizens Against Rent Control 
v. Cltv o( Berkelev .(1980) 27 Cal.3d 819, 826-
827 [167 Cal.Rotr. 84, 614 P.2d 742), revd. sub · · 
nom. Citizens Against Rent Control v. Ber·/celev, 
suvra, 454 U.S. 290 [70 L.Ed.2d 492. 102 S.Ct. 
434].) 

In Citizens Against Rent Contl'DI v. Citv o( Ber/w/ev, 

suvra, 27 Cal.3d 819, · this court addressed the 
constitutionality of a Berkeley city ordinance that 
prohibited contributions of more than $250 per persoi1 to. 
committees fanned to suppo11: or oppose a ballot measure. 
The court held theit the ordinance was necessary to serve 
the compelling governmental interest in *608 preventing 
well-financed special interest groups from dominating the 
referendum process. (Id., at pp. 825-829, 832.) 

The United States Supreme Collrt reversed. ( Citizens 
Against. Rent Control v. Berkeley, suora, 454 U.S. 290 
[hereafter CARC].) The high court reasoned that the 
pooling of financial resources was essential. to effective 
advocacy because of the rising costs of advertising and 
direct mail. (Id .. at p. 296, fn. 5 [70 L.Ed.2d at p, 4991: 
accord Federal Election Commission v. National 
Conservative Political Action Committee Cl985l U.S. 

, [84 L.Ed.2d 455, 467-468, I 05 S.Ct. 1459, 
1467-14681.l Further, the.court rejected this court's view 
that the city could restrict the use of concentrated wealth 
by special interest groups in order to assure others' an 
eqlllll voice in the political process. (CARC. suora, 454 
U.S. at po. 295-296 [70 L.Ed.2d ntpo. 491l-499ll 

. In Claiborne Hardware, supra, 458 U.S. S86, the high 
court made clear that its concern for effective advocacy 
was not limited to the expenditure of money, a fmm of 
economic power .that is possessed priinarily by the 
wealthy. Instead, the court extended the reasoning of 
CARC to cover tbe collective withholding of patronage, a 
form of economic influence available to ordinary 
consumers. (Id .. at po. 907-915 [73 L.Ed.2d at pp. 1232-
12..mJ ' . . ..... ~ ·~ 

The strike, a combination for the purpose of withholdil1g 
labor, is no less essential to worldng people than was the 
pooling of wealth to the landlords in CARC or tbe 
collective withholding of purchasing power to the civil 
righis activists in Claiborne Hardware. While working 
people cannot compete with wealthy individuals or 
corporations in paying for .. access to mB.Bs 
communications, .they can bring their causes to the 
public~s attention by withholding the one asset that they 
possess in abundBUce - the capacity to engage in 
productive labor. · 

. This court can scarcely deny· to working· people the 
. · protections that are accorded the forms of economic 

power possessed by other groups, AB Justice· Traynor 
once observed, the cowts ~'should not impose ideal 
standards on one side [of a conflict among groups iii 
society] when they are powerless to impose similar 
standards upon the other." (Hur!hes v. Suverior Court. 
simra, 32 Cal.2d at n. 868 (dis. opn. of Traynor, J,),)' 
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e lt remains only to determine whether the common law's 
flat prohibition on public•employee strikes is neomary to 
serve'"!!· •compelling state interest; 'Ilhe majority have 
convincingly refuted the.traditional justifications for that 
ban. (See·maj. opn.,. ante·. at no. 573-580,) Although the 
state has a compelling *609 . intetest ··in averting 
immediate "and serious threats· to .the public health and 
safety, a ·flat ban on public employee strikes is by ·no 
means tbe 'least restrictive method for accomplishing. that · 
end. (See· id., at p. 580':) Accordingly, tciday's holding is · 
compelled mot only by·comm:on law principles but also by 
the California <I!c!iistitution, 

··;: ·1.-· .:··· •. !' : ! 

GRODIN; J;·j· I. . "I 

. ' '' "~ ,·· 

Concurring.· .. ;: 
~·. ,. : : .,, : . 

Though I have signed -Justice B1'oussard's plurality 
opinion, I write separately in response to the concerns 
expressfld m the concurrm'g:opinion,by•ITusticfl"I(aU.S, . 

. ' .. ~ ' . : ,, . ·• ~, ,..., .. , ... ;;·· . 
hsuggesttthere".is:oiittle merit in attempting to distinguish; · 
with· '!'$g1\fdl\i'to·, sfrilces by etnploye!is·. coviited · b'J''\tbe· 
Meyers-Milias"Brown Act;-"biltween.>the availability of an· 
inju1ict!piir.fiat- ·:common Jaw and ,fue' availability of a· 

A damage ·action:"·1If air injunctio11· is violiited; the ·violation 
.. can givel·i1ise'''to< .'Ii · proceeding ·iii; contempt.· for· which · 
. monetary sandl!ion!imay ·\iiiiinipoiied, Tht1•undet·)ying legal · 

questi an·:1!s1;Wheth er- •there 'eXists1 'ii\ comm fJn;1.]aw ~pre'dioil.te; 
for··eithtir.~1terriedy·. The.'pluriility ·opinio·ii holds, arid:l' 
agree;,thatlthe' Meyers"Milias•Wewn .Jil.ct1hiis removed the 
priDdP.a.1~'.".ltlieoretical '''justificatiofi' "'.Whldh "''hail· 'been 
advnO'C:ed'ifii:tlilii·state fo1· the"propos1tioiHHat ii.li'litrilcea by 
local "government ·employees' are :'.tbl'tioils. 'Fmding no 
alternative justification sufficiently compelling to require 
accepfurice:;by .the cmirts "tin . tlie'.;abseride of legislative 
action, except iis regat'c!s strikes" \Which iliiperil public 
herutbemr saffit)i, 'tbe oji'iliiiin.prcipei'ly places tkfii'ball· in the 
Legislatili'e1s· ·court, vili6te it •belongsl1 ;E.:4.nfe.· "P· 59 I.. fn, 
39:,, .... :•'"t1·ilf1 ~.,.~ ... :::. ·- ·i,r:cn.~; l~···;'i(f;, "i.····· 

' ;1. ' ... ·. -~. :· ·~·i:{~ ... ''.: ,.,, .... - ' 

Other ~tates arid .colllifries·ih'ave.:de\iefoped .aiwide range 
of policies for dealing witli""-publifr employee strilces, and 
tbe arena is clearly one in which experimentation should 
be eri'coiiragetl1·'!Comiequerttly}·'l,'•-ahare 'JuEit1ce Kaus' 
coricerlJ.•i1bat' vie shifold 1ntit ·attempt" fo:::.,Prejudg~ the 
colistitutfonality'1of. any' paHiclilariilegisiative :·response, 
The' piui!alify opirii61Hiiqi'licifif finds 'if; \uirtecessary to 
rea·Cl:F1~e lisi!U-e~in.:coillititirtioiiitl·:terms "(ctme, ·p."'591), and 
as I 'urid etst'aii Ci· IFC!i scuas iis'. the "C ofisti tiltiofi 1:aiily in order 
to demoi'is'ttiatii tha:rwete we·t1facfopt tlfe·aistH6~s· position 
• t!iat'thiirii ·exists an absolute t:ornmon'iaW bim·bn public 

&. enipioy~e ~trikes ··~n Jfie. c~ilte?d· :af'tlili' Ptesent~statutor.y 
9 scheme "·substantial tjiiestiollS of coilsHtutioil'ii.l dimension 

wbtild ·arise, {Jb'ld:) It"is witlftli:Eitundflrstaiidirig~hat I joi.Jr 

in the opinion. 

LUCAS,J, 

· I respectfully dissent. In my view, .pu]l1fo employees in 
this state neither have the right to :strilce',. nor. should they 
have. that -right, lit any eyent;·.iJi light· of the difficulty in 
fashiotling prc:iper· iixceptibns . .to tHe bEisk "no sti'ilce ."·rule, 
and !h-e dangers to. public health and safety arising from 
even a fempOralJI CBSSatiilli Of"gOV6mD1Bflta[· B6J'ViCBS1 the 
courts should defer to the Legislature, a body far better 
equipped to creafesucb exceptions,:'"'610 .',,, 

The majority paints a glowfug picture of the public: strike 
weapon as a '.means·· of ''enhanc[ing] lab01'~miuiagement 
relll.tionS" ·.:(ante, ,.·o. 581 ),.· · "eqiJ.aliZlilg 'tlle · parties' 
respective bargaining.positions:"' (p. 583); assuring i 1gciod' 
faith 11 collective bargaining (ibid.), and "providing a clear 
inoeritlve fot re'sol'ving'· disputes I'. ·(ibid,).'' indeed; " so 
enamored is the majorlty with the"i:bnoept o"f the public 
strike that it elevates this heretofore illegal dev-ice to a 
"basic civil liberty," (Ibid,) Though wholly unnecessary to 
its.-opinion; the·· majci.rify lii ·dibrum even sii'g'geiifs '·that 
publio1 employees may have' a ao1is/llutional right·tb strilce 
which' · cEiruibt" be fegislatively ·abridged absent "scim e 
"subS!Jmtial or tompellirig:justificaHoiio'' (P:;?90:•). 

"Y . ,;,r·•: .... I. (1:.'..j'.J. f ' 

Thus,.. ·in the foce'·Of' aii· ·uiibroi{eii. string'· of' Court of 
Appeah::ases comrnencmg· neii.rJy':as ;ye'ars ·ago which 
hold that public strikes are '[l!ega:t;:we''sudne'nly ilnnoun'ce 
our finding that public strikes •are'.'b.ot'.foly JaWfiJ.1 in· most 
cases, but indeed they may constitute a panacea for. many 
of the social and economic ills which have long ·bmiet the 
public sector. On fl may wonder, as I do, why we kept that 
revelation a seci·et for all' these years. (Se'i:i El' Rancho 
Uiiifie'd SchboLDist. v. Nat/oiial-Eduatifion Asiiii. {1983) 
33 ·i(~ait9d 94i5'.''962·•["192 '·Oal.'Rntt'.i '123, · 663 ''Pc2d 893} 
(con·6;'opii.by"Rfohariifon,T.l)' ··· ·' ', .. 

) ",~· '\ ~~:-"':'1 ,, , 'r 

Despite' ilie· majdrity's 'encoifuuma,-'1:li~ facf ·1'emairis'that 
public· strilclis;•:maY ·Clev'asta~e a city 'wit!iiri'.·a matter:' nf 
days/or even Mum, depeiiillhg'ori the Circumstances::ir-or 
thiii rea.Son; ·ambng·i:nlifiy •others;·'tli'e cotifts of'this state 
(arid ·the vaat i:iiajorify cif'court§ .in other •states •"and 'ttie 
federal'· gcivernl.n~rtt) ·'ne:ve•'cdeolared "'ii11 'pttblic·· strilces 
ill~gal. As' indicate'd above, uiltil foday the Califon:ii"a 
Ccii.i.its ofApp·eal un·lfomlly had foiioWeCI ·that ru1e. (See, 
e·. gt; Steil! orliiiil" Engi1Wirs ii,'.· 1Sdif'1truiifr"''S11biirbtiii' rwa ter 
Di&i. n 979~ 90 icii!.:Aolma 796/,'BO·! f.153 oatR6ti'Yi566lF 
· PciSiideiiii Unlne'il SC/{:~Vist·· v. (p.iz~'ir.deiia Fedei"rfiidn · df 
Tea1ihe1'i"' n977l 'li'1:J. cal.ApiJJa' !JOO.· 105!HJ'l•''[l40 
cai.Rutf. 4 rn·hg::,aan.; L'b~ 'ii:ngelts Unifieil sc/100/ Dist. 
v. 'Unttl!d 'Telichers·Y19J2)'.'2~'CatAujlJd- 142, Izi5-i46 
[I oo CaLRtitt'. · 8061. hgt derL:: Trustees "of Ci:il. Btdte 
Colleges v. Local 1352 S.F. State etc. ·teachei-s"(l9701 l3 
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Cal.App.3d 863. 867 [92 Cal.Rptr. 1341, .hg. den.: C/tJ1.of 
San Diego 11. American Federatjon o( State etc. 
Emolovees 0970) 8 Cal.Aou.3d 308, 310 rs:z. Oal.~fifr; 
258], hg. den.; Almond v. Counti1 of Sacramento (1969) 
276 .OahAop.2d :iJ2.:.35"36 [80 Chl.Rotr,, 5J.B);,frig.•\den.l 
Praligenr'.'IJ: ~Break l:1960) J!i6 Chl.Aop.:2d·di51, .556 (2.. 
Oal.R:Otr: 293],hg. den.J Newmarker v. 1'.eg~nis of.Uni~. 
of:1Cal. (19581 :·l60JJalAtm/2d .. 640. 646[3:Z.51':2d658]; 
Oiti1. of1 LA ... •v.•»:.bos.ru4ngl!les' ete:~1Counoi/ :('1949) .94 
Cal.Aop·.2d 1S6, .. 1J.647 [210 P.12cL305bhg. den.},,·· 
·· roJ 
Justice Coughlin's·bpinicm.,in ·the Olty.ofSan Diego case 

offers a · cogent analysis of the various rationales 
wrderlying .. the-,11no strikel'f .rul~. I[~ ·Obser,viic\ ''61·!1:. that 
"ThiB::.~Q~Hfornia:·1.ic6JJ;lll)-Onn ,1J.aw vale: .is ·the generally 
accepte,d .oo~IDh ·'·law. rufo~AW 1.R!\PY · ''Juris'diction·s, 
[Citaj:iops; including ca~es from.24.st!j,~es,'].id ' , , •" · . , · 

, I • c· •I ~: ·, ':': ·;~~;· , ~H~\ • ~J!.•:· 

"The: ,oorm;tion law ru1e .. ha~:bee~,aclqpted or1 confirmed 
statutqrily. by 20 states_,J and the ·federal "govemment. 
[Citatiqns,] . . "•• ... 

::~ ...... 'r •:' ··:·· f:-·-·· _..~~:·.·. 
'\,.i ;Th~ .. ogi;p.men Jaw ruie,:[that] .pubU.c·:employees dq not 

have::ithe, ,rj.ght: .... to _ bargain. col!ecti"..~ly , or· ·to ·strike , is 1 

p~edicatect ... e1,{pressly ·QD tile .. necegsity .for-·and ·lack,. of· 
statutory authprity· ·oonf~r;rfng 1ffil~P:· ~ig!It, 1 ;where. a .statute· 
authorizes collective bargainin:g and strikes it includes 
them.wi!hin1:th~.1!!ethods,a.aji\1,orized1by,,!aw for. fixing ilia · 
tem:ta·and~'.9onditiP,llB'of;~mp),oY.t,P.!lnbTh9s11 who .. advoaq(e 
the· ~ightpf pu/;J~jp .. ,emplo)!.~?ii.J(o 11t1:ilce s ho_uld;present. their 
case,cto the"Leg'islacyredJ;.tai.ios (i;dded,] ·_,. · - < _ ;., .. 

'., ..... 
,- . •'. 

,'J', • '.'• ' 0 0 0 Op I I I.' "' 't 

"W).J.~r~v,it th.~· issu~ .,has .... been_ raised, it ,J:i.as be~n Jielc!· 
Jal'ls .... &RY~~~m.~ ·}re .. r.J,ghlfi,/l~Pf;~.!J9 ei;p.11,\2.Yo·~i'Jl'.>~P. ll.l#!l~IW 
in· u!'ll,~~,~ptiv.!tf .. e~, ,colle9,tJY\l.1b,ar~ll-4,!lo.~j~§,!;r;f~~~- ~4.1gtJ:,.~1~, 
coercive practices, not eqlJ.81\Y ·,:a'pplic::aJ::ile_·«tq ·.·private 

_employees,_ and vice versa, are - .premised on a· 
constitution.all:y .~ ilppro~ed .. : clil,ssiii.cation;1": an c\,d ·for · '.fuia 
reasonrare i;iot.vio iati".". of,.fue-.oonst!tup ogaL1lti!ll'antee of1 
equa)~'PIP.t.ectipn, .of, the iaw .;1[Gitat!~n.s,J [~:rJ JFh!I reasol)..B" 
for.· full. .)Jiv.i. ·denying pµb4chB!Il-Pl9yees therrighMo ·strike 
whi11Laffordii:ig ·~\:!'!lh Tiigl:!J:;;to,;prh·a~.e e~p)oyees are not 
premised .0E.·1Wfferenc(ls,ili.,:fype:s .q:fi'~ob~.,,b.eld1by these wo· 
class~.B.1: r,:Cif emplo)'e.es_,IJ .bµt .upQiJ. . differences,., i_n· .. , ·t):1e 
empl9y!llent=rel~tio11s.Qip :l9.;1wh!oh;'t!iey m:e .. ,parties. The· 

l egj~..Jl!.\'. ... ~?fl iQ.o .. ip,2.~t~!!i. ~~,~+f'.J~t.~1rs~LE1,1!.~~1¥8µsji~ .~1,1.,(l·. 
P.t9fi1£t~~J!~;;1t\:iRJ1l:~ ~~~Z'.MJ.~ R!;8JA!M;L~Bl2¥~~.t:th~.f!g~\,; 

-.. tci -strike .. is· noh;1s6leiy tbe.~i.neect.· · fol'N·'li.' P.artioulat' .. · · 
: .•. ·-t~1:::. ; :; :•i.\ ·.:::.>:;:.~:.~":'"~1:.' ... :.! , t'l~~ .. "'~'!!-'•:;n:,.,1 -··v .. ~.lr1•!?J .. · -·~.fl'-i'?""n'~~ 

go','.eJm~\ent~}.. ~~~v,i .. g~ ~~!::\J;i,,t.;;pt.\)~~vat!.91\:·:~~ ~ .. ,eyy~t~m,.2J. 
gov,e~~i'!t'·m. ~t\\it:EiWJ?!h.9.L:Pµ)'.!\ic _ ell;lplRY~,~,p.t ~~\fu~ 
pr!)~~r!ptigjl; . 9J ,p,rE\!J~iO\iS "~\It' cip.:Jl p atib}~,!l'YJ..l~: w~."j>:U.)).l\.Q.. 
em.J?,lq¥,~f."\'!tPPJ6y,~~·":'.f .rel!J.lio:i;tslii,p. "·: .. [Cii:e,t19il.]~' · .1.'@. 
Cal.A.jjp:3 d at. oiJ, 311-315 ,) . -- .. " . · · 

'... ..·,.-.-.·1;J':':'.:~,:.1 ··.-,.:: .... ~~-;d •. · . ,•:. 

The. de~l~i~~ ~~- ~llow p~~lic .. employeii strikene'qui.res a 
delioate;.an,c!.11oomplex balanping,ptoce.ss best-undertaken· 
by the liegiill!ihlre, ,wJ:µch.i:ijaY,.formillate a comprehensive . 

. regi.,llEitocy sche~~: d~~i.im~!L \p avoJd the disruptioi:r and 
chaos :·whicli invariably foll6\i• a cesiiiltion :or iriteniilption 
ofgovemoiental services/The majority's own proposal; to 
withllold the strike·,weapon only. where "truly"esaential" 
servic~s are "involved (p .. Ji 80). an~ -a 'Jsubstim.tial ·.and 
imminent threat'·'ds"poS:ed .(p; 586), will afford·"little 
guidarice:_to- out. ;jrlal courts who•1llUSl;"OJ:1: a' llcase,byec!l-Se" 
basis (ibid.), decide such issues, .. Nonwill.fepi:eseiifatives 
oflabor or management be able to *612 predict with any 
confidence or certainty whether a particular sMkeriis\,a 
lawful one or, being laWful at its inception, will become 
unlawful by reason of its adverse effects upon the IJJUblic 
health and safety. Iil .short, the majority's broad holding 
win pi:o\(e as· unworkable as it is linwise. . · -· ' ., , , 

·. '. · .. '' •1,. I " ~-,~~lf'cl'1 ,"'~}.' 

Of the .few~states that<permit .. stri,lces,by public employees, · 
_ virtuaUy all do so by comprehensive. statutory provisions. 

Sonie,i<.iit·:1he ·statutory,,; ·sohemeiL "b~giil .. ·by: "C~ellti.ng 
· cle:ssiii.cations ·of emplpy.ees; distinguishlng,..for .. ~~ample, 
workers .whose;aerVices·;arecde.emed essential<(eig.j poli9e, 
firefight;eril);.::those whose.services may1>.be ..interrupted-.for 
shmt;ljleriods d£1{bijne, (e.gtjli:teach.ers)11t'1i'Ild,.tbose ;Whese 
servibes- "may f.I:b.e,~1omitted1•1fdr ~Iii\ ,.,,extended .. e.time '\( e.gc;. 
mumc_ip!il-;!g(!_lf'ii!ilOµfSe <attenpailts9 ... .j)RN,J,,j.,,,1Jhf)se -schemes, 
typi!l.~Y1ae:Qrie.1¥arious,prenequisites;.fo;the1exercise:1of.the, .. 
rigll.Mo sp-J).<¢ fqr11thpse.;fli1'.tegoi:ieslof wcmkers petlli.itted. 
tha1r ',opti.oJl•! ... IJ.]li.e; • .,Lpr.ere.q~isites:.~inclu~w·a_1iperio.d , of 
mandatow1mediB,tion fF.N2J•as11w.'lll as .• advande I\Oti.Ger1o 
the: emplpyer. ;.[EN:3J.~·a\)di~ionj• some :stattitbry, schemes 
lay ou,t.:the grouncJ,irules for bindjil.i?;:!lrbitration.·[FNtl] :· 

•I .1_1;'_1.: ~ ·.i:~11'.\ •. , ... / r/':J:, . :-.nJ •1 ,11'
1,T(,:P ·tr'·"~"l';\(;l '••::· , 1•,'~•'; ·• 

... 1,,, .. ~f,N), .Se.<i :Alaska ·Statutes •. sectimn ,,zi,40,20o(a), 
. : Crn'.'72') {qategqriZing, <fu"~w:" all ·p,olioe, lfir~;·. 

;, "Oorr~6P,mn~Ji.1.1au~-"'''l:).p_spitE!!,-1 ..... work_er~;' .. sepond;" 
pg)?,Ji,~\1!,Y,~it)'.,MSDOW remova4~11sanitati9n;• .:~c). 
education employees: and third, all other public 
workers). Se.e alllo Minnesota Statutes Ami.otated 
seotiorkl,'j',9A,Q:il ,,(.W.ilstiiSupo .. 119.85~ , ~defining. 

···i '',iesseiit4i·l~,~·:·w1ork~rei\~~tC_·.9,.;· ;\.~.'): 1 1 · .·.~·1 · 

) 1.~~:·:··-~~-~\, '·\~· .,H,"•.•' I· 1" • •I'• 11 1,:-. '.L 1:·' j· :. · 

RN!:/,:J,iE.g.,,.Aclaska, Statutes .•. sectian,,23,40,Q.OOr c) · 

Cl 9 Vii'.).;( me.~iliP:on. ~equlrti!L);•:1 Illin9 ia11Rilb lie· -Act 
_ 83~lbl:~;'•f.lebtion.,,J.'iJ .. iC1198SJ {'111.'J~gi.~r. Se.rv. 
"678~;l!to be ciodifiect, .. li~:,Iil .. A.Uµ,:Stat;1,111A1il48, ~§ 

-: {6J;,~).!'£~~diati~ni>re_g).)l!:ed)i ·~,inn~s~t~ ,~t.atutes. 
, •Ailnomtei:l 1~secti6n ~H9AA 81·,1SJ~odn1.)B1Ql).ll :~a., · 2 

(WeSt:\!Sl.\PJ'l ... rt9,8~). · (niediatio~ •reqllir,ed,,.fcn:•il-5 
_ -d~Y.-M qO,,d~y.~:~n p_!J.se ·Pf:teS,cb,~rs);: F..ennsvl,,.ania 
.Statutes' Anncitated;.tti.tle 1IJ~ sectio'irnll.O.!,J.003 

-:•· .. ··(:Pii)1d:en,1, ·1f3i.ipp., ·1 J.9,84:) :<{ll)et!iatiPi:i.·1i require4); · 
. Wisconsin .-,.:-Statutes.'... Annotat~d .· .... \'lection 
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l J 1.?0(4)(cm) (West Supp. 1983) (mediation
arbiiration required). 

FN3 E.g., Illinois Public Act 83-1012, section 17 
(5 days' notice required); Minnesota Statutes 
Annotated section 179A.l 8, subdivision 3 (West 
Supp. 1985) (10 days); Wisconsir Statutes 
Annotated section· l l 1.70(4)(cm) (West Supp. 
1983).(I O days). 

FN4 E.g., Minnesota Statutes Annotated section 
l 79A. !6 (West Suup. 1985); Wisconsir Statutes 
Annotated section· l l l.70(4)(jm) (West Supp. 
1983). 

In contrast, the majority's new California rule is 
hopelessly undefmed aud.llillltmctured. In addition to the 
breadth of the majority's "truly essential" standard, the 
statutes presently provide no systematic classification of 
employees according to the nature of their ·work and the 
degree to which .the public can. iolerate work stoppages. 
Only fo'efighters ··are expressly prohibited from striking 
and giving-irecognition to picket lines. (Lab. Code. § 
1962 .) Moteover; the four principal statutory schemes 
regulating· ·other. - public employees· establish widely 

-

. · differirg approach. es to labor relations for different types 
and levels cif employees. (Compare Gov, Code. S 8 3500-

. 3510 [Meyers-Milias-Brown Act,. covering . local 
' government,. employees]; 3512- 3524 [State Employer-
- Employee ·Relations Act, coverirg state employeesJi *613 

3540-3549.3' [Ed.- Employment Relations Act, covering 
public school ._,_employees]; 3560-3599 [govemirg 
employrnenHn higheniducation].) Thus, these statutes 
produce inconsistent resulis when, as here, the right to 
strike is given recognition almost across the board. 

The Meyers-Milias-Brown Act, for example, provides 
"no clear mechanism for resolving disputes" between 
local governments and their .workers. (Ante, u. 572, fn. 
14.) In the absence of an administrative agency to settle 
charges of unfair labor practices and . compel such 
remedies as mediation, presumably all strike-related 
issues will go to the courts in the first instance, but the 
courts are poor forums for the resolution of such issues. 
On the other hand, issues arising out of work stoppages 
by public school employees are to be resolved by the 
Public Employee Relations Board (PERE) on the basis of 
PERB's own set of remedies.- Of course, this anomalous 
situation is h1 large part the product of this court's 
tolerance of ati'ikes by teachers ( El Rancho Unified Sch. 

-· Dist. v. National Ed. Assn.: suvra, 33 Cal.3d 946: &ill 
Diego Teachers Assn. 11. Suverior Court Cl 979) 24 Cal.3d 

& l [154 Cal.R:otr. 893, 593 P.2d illJl and PERB's 
'l9 correlative expansion of its authority SD that . it may 

. compel mediation or adopt other remedies in labor 

disputes in public educationJs.~~ Cal. Admin. Code, tit. 8. 
Q 32000 et seq,), Cc,;;,.:;,·:>:''° ;• .>;. 

·--.',"- _;.\.(~;.: ... ::;:.:::.:·:, .. · . ,_ ... 
FinaDy, nothing in PEJU!!~~;\e_;.;pJJq\Lstatutoi}i ·powers 

{Gov. Code, § 3541.3) extends to maudatoriiu:bitration, 
for example, so it remains to be established whether state 
employees, also under PBRB's jurisdiction (id., § 3 513, 
subd. (g)), will be governed by the same ground rules as 
educational empioyees, or whether some of them, perhaps 
deemed "truly essential," will be subject to. binding 
arbitration under.rules that do not now exist. · 

I would.afu the judgment. 

Respondent's petition for a rehearing was denied June 27, 
1985. *614 . 

Cal., 1985. 

· County Sanitation Dist. No. 2 of Los Angeles County v. 
.Los.Angeles County Employees Ass'n, Local 660 

END OF DOCUMENT 
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. CITY OF SANT A ANA, Plaintiff and Riisponden~ 
v.· 

SANTA: ANA POLICE BENEVOL;ENT' 
ASSOCIA TiON et al., Defendf!nts imd A,ppellants 

No. G005909. 

Coi.irt of Appell!, Follrtb. District, piyision 3, 
California. · · 

sUMlviAR,Y' 
Jail 3J, 1989. 

During l~bot.,n~~oti'~tion,~. bet)'!een a p'~ifoe o$c.ere 
unjEn.ana a \:;ity.' tlm c'.f)i 9bt~i,ne!l f>g~, )~,~-eµ.pe.r!or 
CO,W:J:- a p1:ell1l+JJ;!.BR' lil]\l~~faon proh1bJ!ing. pp,V.ce 
officers. fn;ni; ftrilcil),& .or iJidu~in~ _a,, wo.~1c !!tqpP~ge or 
slo_w ;do~ 2~ .. absen,tii)_g the1!1s~/ve~ frc;Jiji y..ro* unq~.r 
gtp~,e. of illii~~s. (a "~jc.k~ou:t")· AH ppJice ftuicji911s 
Were adequately staffed during-the tWo day sfolc-out 
tha,t ~a:ct occ~ect.~~ -ilBlni. all:er, ~fi3R~f.~.; \¥.~~1Jug 
ov.~i;tll;\)e .. pr. extre, ,s_Wfts·: (~,u,P.epcir._Co~. ,of praj,ige 
Cg\11),cy, N9:. 5~~~3~, Rpnald L, J?a4,~1 •. t~W,ii,(lrary 
Judge.,(l'N']) - ,_, .. · 

' . ',,.,..,. ··.•: ,•· .. '· . ' . . ... 
Th~ C~prt o.f )i.ppeai; hp) ding th.~- i_ssµ~s ~~is~cJ-. were 

reviewable even though the union aud the clty 
reache.d. an accord while the appeal was. pending, 
aif\1'!'1e4. The court h~l.d __ police work. stoppages are 

·per s.e illegal, · - -

.·:· 

EN'" . P \IES.u au~ >a California Ciiii stlfutl alli 
article Vt section .21. (Opinion .by sills -J · · 
lFNfl"iVHh,.)VaJlln; Actin_g :P. "f.~. ~~d bf;;~p;'. 
J., 6onciifi:li:ig.) · ·· . •'. . ~· .... .- ' 

F1'/t« ~ .!\ssigi!.ed by the Chli.irpeflion of t):(e 
Judjcia_l Council, -. · -

,rl, •· . . 

- Classified to ,~alifornia Pigest of Ojflcial Reports 

· c.D'):ciiiq~ .. , § , r 3.~-~Br!~~i~9~u--Moo~, Q!!estj~ns_--. 
Public Inieretrt: Conilide~l/'.t,iP.ns-,ApJle.llate i,leyiew. 
On a police office~~ \l\lc\81l's aj:>peaJ from a superj9r 
ooUJ~'F pailti;:ig qf .\\ ,p.J:~)iirµJiary injunctjop. tq ~- city 
prohibiting the officer~-Kww. engaging. in a strilce or 
"sick,out" during labor negofjatjons,- theJ.Bsues raised 
were of cqntilluiug public Lllterest, ill,ct the lll~e.il4ood 

Pagel 

of recurrence was such:, that resolution by the·*1569 
Court of Appeal was appropriate even though the city 
au~ tb.e union bad reached an accord while the appeal 
w~s pending. . -

[See Am.Jur.2d, Cornis, § SL] · 

~ .1:-abor. § 47--Labor Dispu!es;-~trikes Against 
Public Entity--Police Officers--Sick-olit. · 
Police'· w~r,!c sttjppa'ges are· per se ·illegal. Th_us, 

duririg a !abbr dispute; th:ire was .no en·or :iµ a b-ia.l 
court's enjoining police officers from . sti:lking or 

· in~l;!cJ.!l.g_,~, work ~toppage or s~qy; down or absenting 
tliii\Ds~lve~. froiii wcirl( under'g,iii~e of illness (a "sick- · -
out:'), It W.~de no .. diµeninc~. \ilhetb_er t\1~ aotivity WBS 

stipposed!f 'do organized BS
1 

to avoid 'an imminent 
threat fo piibtic he.aith o~ safety. 

[State law or state common Jaw rules prohibiting 
strikes by public employees or certain classes of 
p1,M.io ~JI1p\oyees, pate, 22 A.L.R.4th 1103. See also 
c~i:J-ur'.3ct Pliblic Officers aria Erii.tilovees·, § 182.J .,,. ,._ . - . .. . .·· ,,. . . . .. . 

cbtlNSEL 

Seth· J. I(eisey for DefendantS and App'ellwits. _ 

Ed\yard, J: qo·ope1{. City A~$riley, Ric~ard -~· ~~Y.· 
As.sist~tit Qity ·Attorney, Jl.ijll . F~anlt L. Rfiemrev, 
Deput): Cify Attorney, for Pi.~),rt~i'if E!lld Respondent. -

sii:Ls, J: [FW'J. •· .. , "' 

f'.N•1 As-~\gne~ _by 'the Chei.lrpers·on of the 
Judicial,Cdun6iL 

May police ofricers engage .in a "sick-out" (blue flu) 
durihg laqor m1gotiations? ljo. 

I 
The -Sanfa Ana Police ·Benevolent Aasociati.on ' . . ... , . ,. •. ~·.J . . . . . 

(PBA), .. f! ocmp~ofit iissti6iil,tion· of sworn . and 
nonswfu:µ puqllc sHecy employees of the s~hta Aila· 
Po#:~f;;I~~P.~7.~t, l!Pq}l~e'qfy of sii~t~ ~:V(~re 
eng11g~~ m ~,._"m!lft. a~~ cqtj'f!lr" 1:mrg~W1ng ptp9esa. 
for._~ p,ew,ffi~J)l.()_r~dUW- of unq~;.stfi~Rill._g w)l~ri t)'lflir 
old .R~~- ~-xpµ-ed ... (.!'.'I'll] An }lg_reem~nt had iiqt ~e~n · 
re.~p,~4, Y\'f,~JJ.~ ciµJ:uly_9, "1~79. 19p, 16_ of th~' IS 
officex~- on the griweya)'q shift telepho.neq that they 
were sick T~eii~- aiiseilciis i-equiJ:ed 24 evening shift 
officers to remain cin duty aild work overtime for 

Copr. ©I Bancroft-Whitney aud West Group 1998 

247 



207 Ca1.App.3d 1568 
207 Cal.App.3d 1568, 255 Cal.Rptr. 688 
(Cite as: 207 Cal.App.3d 15(j8) 

several hours each. Later that same day, 41 evening 
shift officers called in sick. On the following 
morning, 83 day shift officers claimed to be ill; and 
the. entire graveyard ~hift remained DD dufy SD that 
normal poli,ce operatjqns 9ould ·continue,· At this 
pDilJt, th.~1 .clty optaiped a tempara1y restraining or~er 
enjoining the PBA members from striking .or "being 
absent from work clainiing illness when nciii'ii." T'be 
PBA complied with the order and ther~ \'le.re. no 
further work slowdowns. Later in th'e niontii, the 
couxt issued, a .preJ~1-1,4Jary iajupotion. praWbiting the 
officers from '1sj:t:ilchig ·or calling or inducing a strilce · 
or . \,\'Ork stoppage, iii~luding a . worl~ slaiYdawn, or 
being absen\ frail) wm'k claiming illness when not ill 
in the natu,re of a strilc~:." ·. ' •' 

•' .. , . . , . .- f .~ .. ~ / 

FNl Gover~1111ent (;ode section 350_0,~G~H· 
sets forth .. .,t!Je pro,ce>dures , f9f , labor 
negotiations het:ween µitmioipalities and 
public employees. Tlle·se. secfai1;1~. ,ar~ 
commonly referred to as the Meyers-Mifias
Brown Act, 

. . ·( ,a . . II .. . jj •• 

The, paiti~~. il.$i;~~('tli~t, E!ll_pp_lice f!mi:ti.i;m~; ~~re · 
adequately sta'ffed durmg tbe"Jrily 9 and 10'si6Jc2but 
by· using other officers working overtime or, extra 
shifts. And, it appears the PBA and cicy. rec;~tly 
reached an . accord on 11. new memorandum of 

••• • ...... •• • • ~.. ••• 1•• • •• • • • • • .·: •• r ........... ·•t · · .. 
understanding: CD Neveiilleless, the ;sslies raised· in 
th},~ appeal,. we,. "~f .c;o11§ming pu~!-is, intere?x .. ~c! 
lil,Si;Jy t9 tecur· in 6ircfuA~fances \1f!iere, ~~ her~, there 
is ir).~.1,l~ci~~~· ti~,eJ?,;af.'fprd, fun! ,apgfi.1I~t~ rei,rie'X,. 
Thus, it ts appropnate to resolve the thatter, 
notwithstanding the [aborted sick-out's] pas.sage, 41t9 
history." (Leeb v. Delong (1988) 198 Cal.Atip'.3d 47, 
5 J-52 [243 Cal:Rotl'. 494); see .also. G011don J. v. 
s;;;;t; A.i'id Oii'if{ed- ·school"'' 'Di'k . 09s41 162 
Cal.A.pn.3d 530, 533 [208 ca.i'.R.o\f 657li" 

\Xf The PBA frame·s the issJ~ iii thj.s -appeal as . 
"whether or not it is proper, under state law,- for a 
court to enjoin a public safety employee orgBnization 
frqm epgaging i!J_ a '~ic~,aut' w.b.ich is. org~d in a 
manlier calculated fo' avoid ali. imminent threat to 

, I • 0 I,""••• R o I .. ·.V• ' <' ·~ ' .I"' F" "" " ""J " " • " 

public, ;ne~lth or s~~~'fy;" The p)fy 1;11.~ii).t~W,$,._tp.a~ 
prete~i illnesses ~t off!cer( inv,9!x~f\,Jl1 · l~p(Jr 

~~g~~:~.~~~-;i~a:;9~%~~f~~\ed~!~;~~:·-~:~~sj; 
lmp~ii'mg th_~ 6.'ffi,¢]e11,!?f of the,. policf q~pa,i}me,nt,. 
Reg~~~less of the ~pf.ei~f!-utions. tak:~P }?,, !:}'laxi~~ 
offiiier a~d ~ub)ic ~.!J.fej:y und~~ fu.~se c1rcumst~;wes .• 
tb.e city msrnts . off).,cers cE11µ10~ wprl.c. as. eff1eqt1vely 
when they are burdeneci' with extrii"shift ~duty. 

Page> 2 

The law on this subject has unde1·gone· a relaj:iyely 
· recent change. CourtB of Appeal traditionally held 

sick-outs by public employees to be per se illegal and 
the proper objects of injunctive, and in some· cases. 
t01i, relief. (See, e.g:, Stati01iao1 Engineers 11. sa'/J'. 
Juan Subw·ban Water Dist. 0979) 90 CaI.AopJd 
796 P53 ce:1.R.titr. 666]; *1571Pbfa'dina· untOe'd 
School Dist. v. Pasadena· - Fedel'atlon of Teachers 
C1977l 72 Cal.AoP.3'c1' 100 [140 Cal.Rptr, 41l: Los 
Ang~ik:S ''UntMd sCi@j/ Dist. v. United Tecic/i"T,; 
(1972) 24 Cal.Aon.3d · 142 [100 Cal.Rotr, 8061; 
Trustees of Cal. State Colleges v, Local 1352. S.F. 
State etc. te'iiche1's 11970)'13 CaLA-Pn.3d 863 ~ 
Cal.Rott, 1341; Citv df "San Diego v. American 
Federation of State etc. - Ennilovees (1970) 8 
Cal.App.3d 308 [87 Ciil.Rntr. 2'581.) Tue. 9i_scµs~iop 
in the American Federation case is typiCal ,.of the 
rationale adopted by !he appellat_e courts: "The 
reaso,ii:s for"thb lav/"O:edying public en\:piqyees .the 
rig4t 'fo stfhc~ 'whilci' affordiiig such tighf t'o "prr~·ate 
empf6yees'"Eit~ iiot' prt\iii.lse'if on i:ii~eren'2es in tY'P.es' 
of jiil:Hi li'~ia ·by thes~'twcH:Jaiisef ofempioyees iiut 
upcin' cliffefen~ii~: 41- ·tbe. enipioy\jlMi'~eiiltioli~hl.ii' t:a . 
wlil'ch''th'ey EifeP'arliils. Tiie· fogifu:natb ail~ '~6m elling 
state, kterest, !l.~b6in)2µ~Ji'ed ani:l 'promoted b)i' fhe iaw· 
de#Yh1g pil@~ 1_6mp'i6yee~.''the,. ~igl:if\o"litrilce '!i~ not 
so11if1·the'·~~cia·-fo~"a:·µ~fl!ichlar··g-9~ef1illi'ellt~f1 ~e\'vl'ce
buf1:tie 'pre~eniaHoh of a 'syst~i'n 'iif gc\vern¢'?l~~ in' the. 
ambit of public employment and the p1'6scfr!pticin cif 
practices not campa9.ble '11'.ith the public employer
eriijjfoyee: £~1.anon§h'ip: tcilatio,~·:t t(~aLAp9.3d at 
p. ~.~?) .... ', ' 

Iii 1985, however, a piUra1lfY 'o( the Califiirnia 
Supreme Court, after acknowledging the' "critic'B.i 
commentary" which_. accompanied its pas.t rrfusals to 
de,tei1Be~'."t~~j~~µ.~ ·of 'tl.J{., le>f,E\Ji!Y..,. ?f public 
emp[ay~e strikes, ,r r'eJected tNs;•ap.,a1ys,1P'1!1 County 
Sai\'!itition Dist. No:' 2 'Ii. "·t'bs'"Xii\iciies Cowitv 
Emvlov~es' Assn. (1985) 38. eii.I:'3'd. 564. 570-571 
[214 Cal.Rntr: 424. 699 P.2d 8351, .[FN2] The 
p!Uraifty '6plni0n- firBt" noted: '"'the )•fili~fature itself 
has steadfastly refrained from' 'prbVidilig clearcut 
guidance"' and has prohibited strilces by puly ,orii:i 
group of public employees, firefighters (Lao. Coae, § 
1962). ( Id.,. at' p. 571.) Tqe three.-justice ·plu:i:ality 
then-directed tri\i.1 ·courts to~cdns'iderpublit employee 
strilce .cases on an individual basis: "(W]e conclude 
thei.Hii~ ci:iifenon laW''prohiW"\~do, a~ainsf12u~'fi~ sect?r. 
stril:eii -sho'uld not. l:ie' re'i)bgniied "iii' 'th.is state. 
Ccii\iie.ijliently, "strikes by _pb,l;i\iC seafoi" erirploy~es in 
this state alisii6h are neith'erilii!gri.l.nor !QrliOus wi.der 
Califdfnia *is'ii- · . .coillin6ii'' i\iw. ·Vie · 'riius't 
imnieuiiffeiY cati.ti6n: however, that the:rignt 6fiiiiblic 
empfiiyees ti:; \irrike is bY no means' ·unlimited. 
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.e. ·. Prudence and concern for the general public welfare 
-- .. · · require certain restrictions." ( Id., at p. 5 85 .) The 

court· added, "After consideration of the various 
'fiite'1·hiiti ves before us, we believe the following 
standard may properly guide courts in the resolution 
of future disputes in this. area: strikes by public 
employees are not unlawful at common law unless or 
until it is clearly demonstrated tbat such a strike 
creates a substantial and imminent threat to the health 
or safety of the public. Tb.is standard allows 
exceptions in certain essential areas of public 
employment (e.g., the prohibition against firefighters 
and law eriforcemri.nt personne[) and also requires the 
courts to determine on a case-by-case basis whether 
the public interest overrides tbe basic right to strike." 
(Id., at p. 58.6, italics· added.) 

FN2 The public employer in Sanitation 
District obtained tort damages, not 
injunctive relief against the striking 
employee association. Justice Broussard 
authored the plurality opinion in which 
Justices Mask and Grodin concurred. 
Justices Kaus and Reynoso concurred only 
"insofar as [tbe opinion] holds that a 
peaceful strike by public employeees does 
not give rise to a tort action for damages 
against the union." ( Id., at p. 592 (cone. 
opn. of Kaus, J.).) Thes.e concurring justices 

'" cautioned, however, that "[t)be. question of 
injunctive relief presents significantly 

': different considerations than the propriety of 
""'-a tOJi action, and it is not before us in this 

case." ( Id., .at p. 593 (cone. opn. of Kam, 
J .).) Former Chief Justice Bird concu1Ted 
separately to elaborate on the plurality's 
view " that the right to strike may have 
constitutional dimensions." ( Id., at p. 594 
(cone. opn. of Bird, C. J.).) Then Associate 
Justice Lucas dissented, expressing his view 
that "public employees in this state neither 
have the right to strike, nor should they have 
that right[,] [and] tbe courts should.defer to 
the Legislature, a body.far better equipped to 
create D exceptions [to the basic 'no strike' 
rule.]" ( Id., at. p. 609 (dis. opn. o.f Lucas, 
J.).) 

In the context of the instant cas.e, it seems clear that 
work slowdowns.or stoppages by police officers tread 
dangerous· waters. ContrEll'Y to the position iaken in 
the city's brief, strikes by law enforcement officers 
are0 not specifically and unequivocally exempted from

0 

the court's decision in Sanitation Disttiot. The court 
did, however, allude to strikes by law enforcement as 

Page 3 

ones which would be. restrained under the new test. 
Reforences to law enforcement as being an area for 
contfuued application of the cmnmon . 'law . rules 
appear throughout the opinion. Chief Justice dBird;· 
concurring, noted that only a flat prohibition against 
public employee strikes was overruled and. tbat the 
state still had a compelling interest "in averting 
immediate and serious threats to the public healtli! an·a 
safety." (38 Cal.3d at o. 609 (cone. opn. of Bird, C. 
J.).) Justice Broussard later . aununarized·"'iJie 
SrmitaHon Dis Met decision' in Cltv lmd>.Oountv. .of 

· San Francisco .v. United Assn .. o(Journevmen .. eic, -of 
· United States & Canada ([986) 42 Cal.3d 810. 813 

[230 Cal.Rntr. 856. 726 P.2d 538l;"[W]e hilld ... r that 
public employee strikes were illegal only if they 
endangered the publi.C health or safety;'! ·.·' 

The police argue that the particulat'activity· s'ciugbfto 
be enjoined must be analyzed in terms of whether a 
threat to public safety is present. -We do not read 
Sanitation District as reaching this conclusion. 
Repeated references to strilces by police officers as 
ones which would still be prohibited lead us to 
conclude that police work stoppages are still per· se 
illegal. On reflection, app Ii cation of such a test to 
police functions would be an impossible task for the 
trier of fact. On most days, a work slowdown or 
stoppage by the police will not pose a ·threat to the 
public health or safety. On good days, there are no 
murders, no gridlock, and no chemical spills. A work 
slowdown by the graveyard shift on a quiet night 
might never be noticed. How wonderful hindsight.' 
Appellate courts can look back months or years and 
conclude that a police strike did or did not imperil 
public safety. Unfortunately, trial judges asked to 
enjoin police strikes are· not blessed with clairvoyant 
*1573 powers. - they cannot foresee an earthquake, a · 
madman's shooting spree or a riot If a disaster occurs 
during a police slowdown or strike, the inevitable 
investigation which will follow will undoubtedly 
point to the absent dispatcher or tardy patrol car as a 
cause'. In the words of Milton, "They also serve who 
only stand and wait." · 

When a city is required to use the service of every 
officer who has already worked tbe night shift to 
mee:t the demands of the day shift, the obvious threat 
to public safety hardly merits discussion. The 
association presents the issue in their brief by asking: 
"May police officers lawfully engage in a short-term 
sick-out during labor negotiations if the concerted job 
action i_s conducted in such a manner as to allow for 
adequate staffing?" This framing of the issue begs the 
question. To argue that using officers who have 
already worked a shift constitutes adequate staffing is 
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hokum. In 1addition, attempting to characterize the 
sick-out as· "Bhoit-terni" firidS no ·support in the 
record:. The· ;'sick-out" turned ·out to' be short"term 
onlfbecauae· it w·a:s terminated by court .order. 

The judgment is· affu1ned. 
. }I • • '';' J 

Wa!J.i.Ii, Acthig P. J;~'and Crosby,. J:, concurred .. 
-· -~ 

Appellants·' petition for review by the Supreme Court 
w.a.~r•cje11i~~· May 74, .i989;·Mosk1 J.; was of the 
opiniim:that·the .. petiti~n ~4ould be granted. *1574 ... .'. 
8al.App!4iDist, 1989. 

City of Santa Ana y., Santa Ana.Police Benev. AssliJ. 
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Suprell')e Court of California 
COUNTY OJ<"RIVERSiDE et al., P~titioners, 

. v. 
THE SUPERIOR COURT OF RIVERSIDE 

CO~TY; R.espim~lint;)UVERSIDE SHERIFF'S 
;\SSQCIA TION, Real .pai:cy in Interest. · 
, No. 8107~'.26. 

· : ..... ,., ,/l.pr.21,2Q03 ... 
*378 .SUMMARY .. 

.. 
The tr!al court orqered a coun\y t~ erbiti·ate disp4ted 
labpr issues bej;ween ·. the county and its sher.iff's 
assggiatioi;i,. The cqurt. relied on Code .Civ . .- Jhoc., § 
129.9.,:et seq., J1l.quiring counties and other. local 

. a~en:cie~ to,,~tjpm,it! t\l,1cier· ce~µ;.ciro~ll!lces, ~o 
bmd111g !lr~1tr~t!on .Qf ·economic issues that' arise 
dur,\!Ji•:'•)n.egotiatioµs with .,wilons: ... representing 
fir.epg~ter§ ... ,or la'I'{ eriforcement officers. (Super.ior 
Court: pf R,iy,efl!id.~ Collll:tJ, :.J\lii., 1~:~f2.~p;· $~iir~n)~ 
Wa~e~s, J\l.rJge.).iJ14~:Gour1; ofte.pp~a(,f;:iun)l:,Pist.; ·. 
Div.,T-M;'Q, No. E.03 04,54, order.ed issuance.ofa.writ of. 
mandate .~irecting .tbe .. trial court.t~ •set.~id~ .its. order .. 
con;i.p~lling ,1,1rbitration ,.and ~o ~pter a ~e\.\( . o~d~r· 
denying the.mGtion to compel arbitration .. - . . 

The S,u,prem~ Court. a.ffirmed ·the. judg1hent :of.the 
Court of Appeal. The court held ti1at· the legislatio~ 
violates Cal.· Const., art. XI. § I. subd. tb), which. 
provides that a county's governing body shali provide 
for i~e · compensation of emplqyees.. Under the 
constitution.al la-qguage,;;.~he COUl!fy, 'l!o.t . .tiJ~ :state or 
~omeone .else, ·a.hall ;provide for .. tiJe cqmpensation of 
its employees. Code .Oiv .. Proc., G .... ·!299 .. et seq. 

· impermissibly . deprives the . county ~f it~ 
constitl.)tional authority. The. court also held .that the 
legislation violates Cal. Const:; .art. XI, S ! I, subd, 
(a), which prohibits the Legislature from delegating 
certain . local.is.sues to a private .. person or bo.dy;•.,py 
delegatmg the ·issue of compen.sation .. to an arbitr.ator. 
(Opinion .. by Chin, · J., with-·. ICenna~d, B~ter; 
W~r~egar,. and Brown, JJ., conQ1ll'.l'ing . .,Concurring 
opimqn by Oeorge, C, .J; (see p. 29Q). Goncurring 
opinion ~y Moreno, J. (seep. 300),) · •. · · 

HEADr,.lDTES · 

. ·:~:-\\ 

classified to CEilifC?rnif!. Digest of Official Reports 
I - , • 

lli; .. .&'. .k. · .4i) .countie.s. § 8--Enip,loyees-~· 
Compensat\on-Sta:tuti;i . Req~irmg Local f..pency to 
subniit Labar Dispute' lrl.Volving Fiiei:)ghters. and 
*279 ~Ei~ . Enf.'orce.~~11t .officers ~o · !¥i1i,iih.ii 
Arbitriitionc.-Validity-Undet Conatltuti!iiial Prbv1slcin 
That tau.ht)' Swill . ~rovide for . Com~k~sation of 
Emp.lo)'iies:Muiijcip!\1~~~~ .§ 18--Leglsla~\v~ Control. 
'.~~ trial, C\l:Uri e;t;red iri. o'rdeting a COUilo/,, ~~ aroitrate 
d!Sp~ted \abo;, I ~B~.~~!!. .. pe'."f,ee~, t~.7,,c\l,~~ty aM)t~ 
sheriff'.s a~sociaHon, uni:ler Coae Civ. Proc ... S 1299 
et seq:, 'i'~#,W~ ccii,mti'es arid other loBal'ii._geitcfoS'to 
subini~' · Urtdei'"b'&riaili· 'hircunistaric6s' "·~6' "bniiliri' · 

• I ·'' .•.· ••-' '1 • '·• • - '":' "I(• ··. _ ·'J.. ·r.'·r~· ··g 
arW:\fa.tlq~ of . e,c9ll,.\lmlt. is~~eA thaf arise · ·dtirhlg 
negotliitiaiis w!tq .tiliions.' r~P.~~sentin:g f1.refjght~i~ or' 
law enforcement dfficer1( The le'gisiatidri·· · · is 
unconstitutional under Cal. Const., art. XI, § 1 subd. 
(b), whig~.,pr.ovid~~. ·11i1;1t a ~Ciuntr,:s J?;ove¢.#.i~ ,'fi:o_dy 
shall prov1i:le for the compensauon .. qf .. eiriJ'il.C:iY.~~s. 
Al~<?!-!~ . a. co1,1nty may . yolllritarlly . iiublfilf 
com'peiih'~ticiii' . rnfil'es to: arbitrli'tiori. q 'Urici~r . th 
cci~~![{\iticin"ai· provi~ian; ili~ 'I6ki~i~~'fe . ~·ay ~o~ 
~~~~~cf111~~ ~~t§~~,~~~~~¥~1~~;~B·~~~~i·\iit. · 

•• -1 '·'••·'l°r .,,,. . .... " . : i·, ,., . , J. 

sh~~k i:>r?v/,~e'for t):ie ,.c.ompen.~fiti7~: of its e[!lp)qy~es. 
Th,\~:1 ,~>\.P]~~s ,,~ant of ~uthor,1}9 ... to ~he cqfr9.ty.:. 
nec.essar!)y implies the Legwlatuifi does not have tli.at 
authqrft'y', Cod~ civ.' Prb~:. § · 1299 et s~q. 
iniJ1~i:fiis'sibJy · d6priyes tlii:i" ·. cciuµt)i', of it~ 
con:~titi.\tj,~~~; a~~or!li:1}J1e, ~~&l~ltittire, may r~g11)iit~ 
la~~r re,lat1?.~ m ti}.~ .r,ub.licj ~ed~f!r1 s·mce thi~. is a 
ma~er ?rf,P~!~.~.i9e,, c6ncerp •. bt;t ,~epriviq~. a piiu~k 
of its au'thoricy to .set salaries conti'airfihes tlie 

. conif~h}f(q'iiiil cW:~P.H'v( 'rile .sf.~hito& s~~·eme .. ls rid 
mereJXi Pf P~.ed~r,ru; 11 is ~).lb.~iu;1ti\~:.'. ,~~ ~ permits-~-
body .oilier than a county's goverriing b\:idy to 
establish local salaries. · · 

' . . . ' ,: ~ .... ' . . . . ~ 

[See 2 Witkiri. 'Summ·ary of Cal. Law (9th ed. 1987) 

A.'7,':~~~,. .. ~~d· · ~iilu1aym~il.~ .· § · 431i s W!ttcin, 
sw;i:imarv ?f caL·1:'.~w. (9th tid, 1988) con:stitufional 
Urw:. j ··.7~~·. '.efsei;j.; We?\'~ Ke'y J:iiµID.i:i~r b'lg¥s( 
Labor.~~latipps? 4J:3.J. · . 

.:· ''.•·,',":' • ' . ·.'_."' I' . ' 

W. 9PB~.titµti9n~,l,L.a.'\\', f ~r::Cf\li{~mia Coustitutiqn~ 
-QP.~rnt1on, anq Effect".- As.Limitation of Power. 
Unlike the federal Constitution, which is a grant of 
power to Congress, the Califomia•Constitution is a· 
limitation or restriction on the powers . of the 
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LegiB!ature, Two important consequences result. 
First, tbe entire lawmaking authority of the ataie, 
except !be ·people's rights of initiative and 
referendum,. is .v.~~t.ed ir) the ~eg~l.~ture, EII!c;i tl;t~t, 
body may exercise any and all legislat1ve powers that 
are n,at. e.xpr.~ssly or by Jle~e~sary iu]plica,tion, denied. 
to)t 1',r ~~. <?Rl/,S.titu~~on\,t:h.9,s, ,9Q~. dg l\(Jt ]q8Ido 
the C9.n§,tj.H/t1oq lo detemillle wh..~tF,~r the.-~egisl!l:\We 
i~ , ~~~n~rize~ to do_ 1n1_. act, .p~i, only to ~·~e if it is · 
prohJ.blt~d.~pca1.1P.J a!J ~tep.\i,lilents fa,y9r t~~ ~lff~p.is.e 
of tlie ,L~gi~1~\iire's plenafy 1!,\i,fl10rity. If !l1~re· is any 
doµWas tq \h~};;egisla1;µre's, P.Pyt,9.r to actiJi MYgiy~n 
case, the doubt should be ·"'280 -resolved iri favor of . :··- -···:t; ' ' ,,, ll· . - ; ; .;· ;• ,, ,'•, . .. ', \' ·. .. " ' 

~:!~ia71Tu~:!~~eb~~l~~~·~~~.:~~;~;~~;i~~::~t~~ toj~ 
~o;i$u~~-: ~·~1t,ly ~na: w.~ ~o.t.tR-; \?~: ,9~~pde,~)c:i. 
mf,\~.~rpnf!,~rs,_i1ot c9~1red pyi[le l~~gu~~~;used1 .pn, 
th~. : . .f?

1
het, hant!, . cai;rts,. al.so m,usj: enfor9@, , .~ne .. 

pfov).~WH~"'o.f)o~ c~1j~.#~~iQ1J,. ,ffi,9 w~}' 11qf: Hgh~lr. 
disi:egEj.rd ;a l(leii.r co:ishtutianal mandate, 

Q{s~fut~Ji l :~6~~c.i!ajltiuction~-J~cij9iEJ.I Fkc~ionc- · 
Le~.\~J,~ffit~'.ii ~Jii~w~ ·,tll.l!l~ •' tylunic;ipal Matmt' .Is of ' 
Statewide Concern. · · 
fi{{'U isl~hi~~;s'"f'~din ~ t!iat a mtinici "'aLmatt'er 1s 
a(~'.tat~~ici~ f?A?i~:~rb g1111t1tie.~ ,w·greaf 'w~1~~1~;~;~if l' · 
tli~>: l/t~ .n9t .~R.,n;t.tflY,lllg_, A'.99.!1!:!. ,m\!Y,- nc;i~, sun

1
,u,lx., 

alii:!icate'to .the"-Le'ii:lat:Ure eii' eciall ·wbeil. tlie Js~iie 
inv6iv~~.,, 'tHf :cli~~;;;;;_· 6i .P8w~ry be ·;~~ri iei'ir · 

o:iienilii'erit ind' thi(~~&rt~l>isia l fliti~dici~· 
;rimd-r"" ncit th~·lee:i§!~ti~kbri~~h Wfhe·''ifi'a~ kbi{~r: 
of thi; · qu~:$Jia,~:'""iii''·s~·tjif cas~s ·ti-i~--~~a;;F~ j~~{ 
inf11ien~ed thfft;~,gislat!ire to a.dRPt. the ·g~~,?;~J.~Pa,v./~ 
m~>.' l.il~.~Vo'i~~. l~M. ,\M,. c9tlr,ts 19 .. th~ :,.po.nqlB~.IR~: _tl;i~t 
the' .m~i:t~r !.~ .Rf ~·t~t~\;(iM:rll.the.i-, .thiip. rp,er,·,e)y lqc

1
,a) 

concerif." But tlfo Le i.Sfatuie's view' 'J.9 not 
del~rfumati·~~ of' .. the .. iss~~; -~s'''b~U:e~~'.'~tiite filici'" 
m{\~ici'~i iliiiirs. The "'1.e ·!i\iiniI·e -'(;'"'i#ii'"i:i ~red 
ndhel ttf d.~\:ermiliW'' haI~on~Htiitci~' a·'idrt:T ~!· 

· '"" •••' I "·!' ".]"'( l,w. ••• ' · lo •... ,. '' ··•••· '"'_• .,. •. P.. ·1 

affair ·~pf'to. R\1~\lg~ sup~. Eii) affair 4:>-i.o a''.ii!~tter of 
statev/ide concern:···: · ·' · ... · .. ,,:::; · . 

®· )2a~rt:s . § . , 3 h·D~cis_\0~111:.-,E!tar.~ .. !I J;lecisisc-
Unp~li.lished Op_~onii~"Cci_Vt~tP:~~\,~~J9PP~\; . . . 
Uiiilet Oal. Rules·~of·Coun;·ru]e .977; !1Il.P!!Pi.i!!\W~ .. 
judi~~l ;:oplJ,ii~hs,ge .. ~erail~ .. J#',~Y ii~t,li ~'. ci.V$4. ilr"f eliefi . 
on iii ·another action.;· but there iii .iui:~xcep:Uan.:~o fu,18 
general rule where the opinici1i is. riilevanhl.iiaer the 
doctrine of collateral estoppeL Far callateralestopp~l. 
to ~pp ly .:. ~e. iss\:i~ neti~s~arily decii4~4.01t~g.~f.~.~~~~~ . 
action. must be identical tq the one m ·the current. 

' •~, . • •' ' ' . I ;·'\' . I 

act1d11.. · . · " · . . 
~ ~·. 

0.) Counties· · § 8--Employees-Compensation--

.Statllte. Requiring Local Agency to. Submit Labor 
Dispute Involviiig Firefighters and Law Enforcem~nt 

.. Officers to: Binding Arblfration--Validity--Under 
Constitntional Provision Prohibiting Legislature from 
Delegating Local Issne · to . Private 
Body:Municipalities § 18-- Legislative Control. 
. Code Civ. Proc., § i299 et seq., reqniring counties 
and other local agenCies to submit, ' under certain ' 
circumstiiricies,' "to""bindmg' arbitration cl:( ~conoinic 
issues that arise du1ing negotiations with unions 
representh!t1 fir~'figb'fors or'[aw eilf[!rcefuetit orpcers, 

. is uribohstftntiof!ahmcTur Oal. 'Coiist:f ait XI. '-B· 11. 
subd. (a), which prdhibitli the Legislafure from 
delegating certain 'locii:V:issu~s · and munidpal 
functions to a private person or body. In enacting this 
legislation, the Legisiature ·· nas impe1missibly 
delegated to a private body-the arbitt'il.noil 'panei'-the 
power to interfere with county money (by potentially 
*281"l·equitifig the 6i:mrity·to pay higher ;1folarieidlian 
it "bboiiiles") and til' .. peifonrl mtfri'i'ci ,al. 'fuiictlbnil. 
(detefiiifu.ing •coi:ripen1iiiti6ri for coiinef eniployiies). '· 
li.ltlfougli '•eai:"·Ccinst::'·art. XI, '·does "not ilefirie 
muniCipal fundi6ii.s;'re1iding-Cla1: aonsi::'art.·· XI, G · ·F . 
suotl¥ (b) ·(county's governing bodf'§hiil! 'provide ''(or• 
corqj:foiiaatibil ofo-•1~mployees), togethei'· With '.Cal.'· 
Ociifst:;u,:hlt. · !XJffl-§ nlto'; subd!' (a)i leadil'"tii' .. the' 
conC!iiSion iliii.'f'bcllli.petiliatmg··cou.nry':empt6y6es ··irr a 
muniaipfil Lfufi cfioni \l\.1so; fu:e· 'ii.\-bitf~t6ril ~at'e'· priviite;· 
n"cit 'piiblic';eofltiesf' ~in'ce: iiailiiilf'm. th~ statutory 
si:heme·ite"tjilires''fhem -~ci · b'e"public ·.nffici~Is!'lliris, 
siiicinhe"act of t!iilegatibn. ilcies ·nofchiii'i'ge ~a: pfivlifo 
body ·into a publii%"6tiy· ri.nll. thereby' vii.liaate'tlie very 
delegation tlie cmnstitutional pl·ovisian prohibits, the 
Legisliittii'ena.s· delegated iiuti:ibrifyfo Ei privll.f!l' body', 

•• ,.\ I• .• · 

COUNSEL· ' . . . •, , :'· , . 
. William C. Katieniifoiii, County Counsel, Raoeirt M.. 
Peppiii\·Pi'iticipru Deputy C~unfy Ooiins'!il; HoWard, 
Rice, NeiiieffNslCi, damidy; 'Fa.llt&•Ral:ildiii" Steven L. 
Mayer ancit~berly A1 Bliss for Petitioners."' · · · · 

' ' • ' '. .,.. 'j'• 

Jo"An.rie Speers for I.:eagu~. of California Cities as 
Am'ieus:curiae an .behalHif Petltionefs. · "''" ·· 

··. ·i: ,. . :_;, i ,.• 

Kath1eEiii' Bales~Llmge;· County Counsel (Tulare), 
Teresil:r·'rfv.L Saucedo/ Deputy· Oaurity Couns·e1: J. 
Deri.tiis''Crabli';''County -Counsel (Alpii:te); Bernard c .. 
Barnianni·' Sr .. ~ ·county Counsel (I~ern); 'Steven L~ 
Sanoers,:-Depuij'::Coimfy Counse1;··Alan K. Mafkli, . 
County Courise\ (San Bernardino), Carol A. Greene, 
Deputy County Counsel; John J, Sansone, County 
Counsel (San Diego), Diane• Bardsley, Assistartt 
County Counsel; and Frank 0. Sleh, County Counsel 
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(Ventura) for County of Tulare, Cgunty of Alpin~,_. 
Coµnty of Kern, County cif Sau .Bemardino, Count);· ,, 
of San Diego and Couniy ofVentw'.B asAmici Curia~ __ ,_., .. 
on behalf of Petitioners. · 

Timothy A. Bittle for Howard Jarvis Taxpayers 
Association as Amictis Curiae on behalf of 
P'etitioners. 

No appearance for Respondent. 

Olins, Foerster & Hayes and Dennis J. Hayes for 
Real Party in lnterest. 

Bill Lockyer, Atto111ey General, Manuel M. 
Medeiros, -State Solicitor General, Andrea Lynn 
Hoch, Chief Assistant Attorney General, Louis R: 
Mauro, Acting Assistant Attorney General, and 
Christoplrnr E. Krueger, Deputy Attorney General, as 
Amici Curiae on behalf of Real Party In Interest. 

·:~ ;, .... ' ..... 
Silverj·;Hadden & Silver, Stephen H: Silver; Carroll, 

Burdick' & .. McDonough and Ronald Yank for 
Ventura County Deputy Sheriffs' Association et al., 
as Amici Curiae on behalf of Real Party i.J.1 lnterest. 

*282·: 10lson, Hagel, Waters & Flishbum, Olson, 
Hagel: & Fi.shbum, George Waters,· N. Eugene Hill, 
Thornas·'E" Gauthier; Woodley & McGillivai'Y and 
Tbornas.' A;. Woodley for California ·Profossional 
Firefighters·,: .. Peace Officers Research Association of 
Cali_fomfo ! and International Association of Fire 
Fighters, AFL-CIO, . C.L.C., as Amici Curiae on 
behalf of Real Paiiy in Interest. 

Green · & Shinee and Helen L. Schwab for the 
Association for Los· Angeles. Deputy Sheriff's, the 
Pasadena Police Officers Association, the Torrance . 
Police Officers. Association, the Glendale Police 
Officers Association, the Bell- Police Officers 
Association and tbe West Covina· Police Officers 
Association as Amici Cwiae on behalf of Real Party 
in Interest. · · 

Lackie & Dammeier, Dieter ·c. Dammeier and 
Michael A. Morguess_ for Los Angeles Police 
Protective League et al., as AmiCl Curiae on behalf of 
RealPB.rty in Interest. 

Davis·& Reno and Alan C. Davis for Daly City 
Firefighters, Local 1879, et al., as Amici Curiae on· 
behalf of Real Party in Interest. 

- ·o 

CHIN, J,. 

The Legislature recently enacted Senate Bill No. 402 · 
(1999-2000 Reg. Sess.) (Senate Bill 402), which 
requires counties and other local agencies to submit, 
under certain circumstances, to binding arbitration of 
economic issues that arise during negotiations with 
unions representing firefighters or law enforcement 
officers. (Code Civ. Proc., S 1299 et _seq.) We mus_t 
deteITnirie whetber this legislation violates either or 
both of two provisions of article X1 of the California 

. Constitution. [FN!l Section l, subdivision (b), states 
that a county's "governing body.shall provide for the' 
... compensation ... of employees.". Section 11, 
subdivision (a), forbids the Legislature to "delegate to 
a private person or body power to ... interfere with 
county or municipal corporation ... money ... or 
perfonn munfoipal functions." 

FNl All further section references are to 
article XI of the California Constitution 
unless otherwise indicated. 

We conclude, as did. the Court of Appeal, that Senate 
Bill 402 violates both. constitutional provisions. It 
deprives the county of its authority to provide for the 

· compensation of its employees (LL subd. (b)) and 
delegates to a private. body the power to interfere 
with cowity financial affairs and to perform a 
municipal function (§__J_l, subd. (a)). · 

*283 I. Facts and Prooedural History 
Riverside County (the County) and tbe Riverside· 
Sheriff's Association (Sheriff's Association) engaged 
in negotiations over compensation for employees of 
the probation department. 111 May 2001, they reached 
an ilnpasse. Tbe Sheriff's Association requested that 
the dispute be submitted · to binding arbitration 
pursuant to Code of Civil Procedure section 1299 et 
seq. The · County_ refused, claiming that those 
provisions violate the California Constitution. The 
Sheriff's Association filed an action in the superior 
court to compel arbitration. - The court ordered · 
arbitration. It found the binding arbitration law 
constitutional, explaining, "The matters at issue, to 
wit, the possible disruption of law enforcement and 
firefighter services, are not matters of purely local 

·concern but rather ·are of statewide concern. This 
statewide concern- authorizes the J:.,egislature to act 
and supports the constitutionality. of this legislation." 

The· County filed a petition for a writ of mandate in 
the Court of Appeal asking that court to· order tbe 
superior court to set aside Its order compeYling 
arbitration and enter ·a new order denying the motion 
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to compel arbitration. The Court of Appi;:al granted 
the petitioil:':.ft . .foimd:'that:Senate:.Bill·i402 '·violates ·· 
both,:.:seotio!i ,::,L .stibdivis(~n · (b), :and.,,a-eotioli .~u; · 
subdiyisj(lnJ .·(a);'"•.:uWe:1•.cgrahted ·.the ·"Sheriffs :·· 
Association's petitiohJor review:•·. ··· · • :· • .. ,, · , :.:· 

:·.:~:··. ,/·,·~::.-.·~~~~rt.J~;~:~'.,;;;::,./''· ".':. 
Senate:~ill 402;; eotitled:i.':i'\.r:bitrationnof .Firefighter·· 
anc!,,((.!:;~Yfi'.'.E?;~Q.f.i:~.J,P.~J'!!.;.;:QfPc:er. :•j;;abor. ;.-OisptiteS; 11 

'I 

addedo>seotion""1299i.;:etp seo:'.,to. :tber.:Goae .1ofaCivil·;. 
Prob~ciiire.;;(Stat:S, 2000, cb_~J906; ::§ ·:2;)·•The DcH.1ricof.:. · · 
Ap11,~,a,.1_ 9P,,.4:1J.~E despribe~~.~tl1e bill: "Senate:;Bilh402 
emp9v.;~t!lJ'•';!unions.:r;·r~pFeseµting.: .. ··public .• safety .. · 
employe~~,to cj~clare ari .uTipa~s e·in fobor,negotiations i ' 
and, require,;~ ~.l_ocal !l,g~J;l.cy:;Aii,. subniibuirresolved•,., · 
economic issues to binding .. ;arpitratlon-:·.:iO!'ach: pal.fy·-. 
chooses an arbitrator, who together choose the third 
arbi1;ratQ!~ Th.6,Jll!!ne!,thep.. chooses; c-without alteration, 
betw.~.e!li:~ag_~-' sicie:!s/l~ · b~st o.fferr baseci~ on a 
designated list of fai;:tqrs;~:JCode .. Civ, B1:oc., § § 

1299.4, 1299.6.)" The bili applies to any local agency 
or a11x,en..ti:\)',:actjng,~.s, ag ag~p,tof1.~'locaL!J,geni;:y,,but ; · 
it does.dl.9..t:f!pply:t(l 1:t!ie.:<.Stti.te. of.iOalifomia '.even.· 
actiJlg.:as.:.such, f!U :agent.-(Gode\dliv" P.roc,; ,5.,.;,1,z99;::3 0·:;; , 

subtj.;:{c){)/. ...~;.:.::• .- ... :.'· ! ::.~:·~hofqL> ~: ;~ ·· .. ··:•i~:.::~'.· .... , .. ~::'.<::• 
~:.1::.•;:_.1;· .. : ··,) ,-(, ''"'''•J ... ·1'i.~\· . ·: .·;.ir.::~.;:·r:: 

Senate.,BiJI: j02 .inclµde~,!l~gislath~e cfIDdings,,«''The ',,, 
LegislatUre hereby fio..clB''·'f!ni;l tj~q!.\lres,;that str1ikes" 
taken by firefighters and law enforceinent officers 
against publi9.,!?.WP\QY,!l,f1.~i:\1'.e.1 !\ "Il1~tt~r; .ofstatewide 
cooc .. ~m. E\~e;a.~f.81iPJ'Sii,iRW:\Jle. conseqi,ienpe of::]~]J9r· .·• 
stri:f~,~l:\~;.floor.;Jligfale.tn~H~:,p.g~n ,the;;qutgi:o~h\of.1· · 
substancJ.Elrci f'.':\'~ges ,!J.I!cJ:!Re_i)~J\i,J:!i,,.;a11cl . are. ,nqt,>m the . 
· publi,c.d;ii~~i:e~fr The. c:Le,g\~l.~):lir!l.··furth~r;; f.iri:4~·:,.an.i;i: · 
dec!a.rns;; .. ~th~.f;;Jh~::A!~piJ.u.if'. re,~Q\!lt.iDn,,:proge,c\urn~ ·., 
conFB;!!:\~.c:lA,11::111 is. ,t.jtl,e,;woyid~1fu~APP.ropdate·.ll!~~od .\ •, . 
for ~~09,1y,~i;,~P,,1tP,\if,;~.~9t~~;;~~~9.rilcl~P1;til~~!hat· cocld .. " 
othemwe Je,~d. :iPi::·s.tr::µ,~es ,r~.~"'''~rre~gl).ters or;e ilaw,, ·"' 
enfo,r:~;iU1e!Jt:,RJ~,S:~t$. ,L,:1a2,;It,j,is .. t)Jei,.igte.!I~ .obtl).e,,-. ·. 
Legisll).WJ:.e.: tg.~pi:<J.t~?tith:e ,liealtl!!:~c:l.-.V>'.~\fare, .of·the":, 
pu bl\c ,l~Y,: ,provJ.i;iing; ,iJ.npa,ss.e.,,r~\tle.cli ~s:«I1e..c:ess ary to: , ·, . 
affm:c!.! P~.b.!ig·;;~f11plqy~~.):l;ie ,,qppo.J'l)lQify ; to ··s~fejy.;:' 
alleyi ai~, .,;tlJ e,,,., e f:f~RtS,.r, o_f:;·~ab9J;J .~if.if~,;, tba~,, W p)ild.: •, . 
otber:wis17~d~1!4AP,\']sti:ik:e§ :;b.x,f.fii.'.e.f.'i.gh~ei:s ·;l!!ld · -law.r.>.·: 
enfor~~me,\'.\t.C?.ffic;e,rs,~,/CodeD1v.~Rroc,,,s • .,129931 ;.,,,, , .i;. 

1 •": ,-:~-·.'1-~·T·t'i}; ·:i~,!··:J.::1..1?1~ ·,··: ·~;:"° ~:-:·;\~°:·>i.'t ;r_r17; ,';•,:_:::·.-.:;,.•, 

Ufil., . 1)_e .-~9PllPt)'.;. :arn;\1e~,;;t~.!i~.;0·Jh~ ,J.,~gis.la,t:µ):e'ar~ ,, 
compfll.l\ng:)t ;):q,)~nte!.,·.4!i9~,\;>i1]~J!!g,c.arbltr~tioli iiQf: · · 
compensation issues violates section 1. subdivision 
(b), ~1\~:section :1 l,.1s,ubdj:d,sjpn..(~),,.,At the•.ou~et,.;we,, · 
emphas~)bat,{h,l:);i~SU~,i§ ~.9f::~~etl}\tr1:~fOO\ln\y ,:gi!l,y 
vol~1~ta1;ljy,submit ·compe~~@.9.P. is~µes ,fo, E\rbitrat\011,,.,, · 
i.e.,,, whether, tr,y. C_OUntJ'.-:'·maY, .. de\,egate :.itS:·,O,wI\·' r 

authoricy, but ·whether. tbe'1Legislatifre.fTiE1)i ·coiiipela" · 
county to aubmlt:lto' ni·b'itrEitioil "i11iio/uiiiai·(i}. ·"triiie -
issue •irivolv'es "the divisiciri of authm'lcy:•befuieen''lli~'' 
state and the county, not what the' co\iiify in~'~;'itiieif 
do. (See Adams 11. Wo/ff(l948) B4 OaLApp.2d 435, 
44214190 .;Jl,2dV'665) ''[the>pretlecesso'i~ Versioi{:iiof' 
section :14: siibdivision:(a);' "is ii· resirainl on l@i§:t~ie'·', 
Legislature's right to interfere with municipal "iiffah•s''"' 
and in no way regulates what may be done by a 
municipal corporation by ch arte~ ,pfovisiciil "•]\) .. ,.., "' 1:• .,. 

CI) liJ deciding whether the :Legislature has ex2eecte'cl' : 
its power, we are guided "by well:.•settled' nil es"' of'·"' 
constitutional ·construction. Unlike ,the foderitl 
Coostitutionf1.wbich ,js .a ·grant 0£1power t6''<Gongress( 
the, .;CEiJ.iforriia ". Constittition ··"'is'·. a lirriitatioifl ''ori·i 
·restr'ictiori .. on ;:::the"> powers'" of\:~the: ,o,u,gfiiliitui'ei"· ' 
[Citationilc] ,,'fo>i.ii inJpbrtiirtt · c'Dnsequences'ifldw from+ '. 
this "fact.-1Eir8t; ·the :entirerle,w~making· ajlthoriW•iiHH'ei''. · 
state, except':'filie" people's :<i'igbko:f) iriitiam¥i3>arid ·,: 
refe1'endum, is vested in the· Legislature, and that 
body:.~miiy exercise: any:,anCI aH:ne'gislativet;!.pb'wefs:.~: 
which Iii.¢ :iiot exptesalyi:or''bymeceas#·iimplic~tiaft'.; 'i 
denied 1to it;.~y'the'Coostifatian\';i[Gitati.Ons}1'Hli citlj.er'" ' 
words,,.,,.!we·:1dd · nofi"'1oti!U<to ;,,the': cCfonstitiition';i:tQ .. 
determine whether the legislature ia authorized to do 
an act,,1but on)y:·to,see ifit:iirprcihibite,i!.! i[Citatlo'n,Hf'' 
) Secbndly,,~\WJintendmerif5 fe,vcit/thi):ei!erc!Se ci'f tbe.'J'·. 
Legisl.atg:r,ii\s'ij'illifl:acy :aut\ltirity:· nrf.there cis. any doti]Jt'('i 
as to1tJ!~:iµilgislarure!s '.pbwer .to.act1iil •iiilf giviln casif;>C: 
the', •'.doilbt·•;c:shmild,i•)·'b e ''··ml§ olved::iim •):~favor~':of<t¥the ,, : 
Legisl~tilmi's 1ai:tion:,:Such resti'ictioris Elnd 0limitaticiiJs:C.: : 
[imposed'·bY;the·rConstitution] .-a1'e (to .b1i"'cbnstnied(i" 
strictly, and are not to be .extendedito -include matter's•~,' 
not covered by the language used.' " (Methodist 
Hosp.c of:Sacnamelitov: Bavloi'.d:l9!71) -.S,1Cal.3fl 685:'" 
691'{97 :eii.I~Rorr:•iir4B·8 'P.<2d~1·6t1 :.iibbiira/iPa&ltlc\.''. · 
Legd/,RoW1.Ciaii011:,·.i."wBf.uwn• frl9B FF29 c:.Gat'> a iil'68p: ·· 
il.Q."J;UZ2·:oaltRotr~ 48(7.:·.:624i1Pi2.d·\<l 215·JM0'ri''""285 •::,·· . 
the,otbilf/i41'ind;;!'we Eilso'iiiiuat:-,erifor.c¢1the"proviEio.nii":: " 
of our .. cBnstltution anct::may.;nat ligl\.ily::disregiircffor''. 
blinlc·•Jlt!. !;., a ;,Cleat icciruititutionaifanruidate,' :.!' C!A f,,,iiest ,,. 
Suretv Ins. Co. v. Wilson. ( 199 5) 11 Cal.4th .. ',1243,: 
1252 r 48 CaLRptr,2d 12, 906 P.2d 11121 .) 

. ~i.·: =:(;·sn~~n~c~. ..1 ·;._ .. \~_,(~ ·;:i;":,!'D.h• r:c;!1f •. .! ::),:. ·. 

We discuss.;tbii'J.two pr.ovisioils in'tbe order in which;:·'' 
they .appear in'tbe rCalifomia,Constitut\gil~.i:nind'ful;·c'i 
however, that ultimately we must view.;thlim :tqgetheI: · ·" 
as a whole and not in isolation, (Lungren v. 
Deulaiieiian:i..(,1988)::;,,45 .:Cal:Bd ::!7127,.,,735 ""[248.·.: 
Ca!:Rntr .. •,.H5,i%S'P,2d 2991;) ·F"'i r ', :',' ''''''iM:i\., .. ' 

B. Section I, subdivision (b) 
Uhl Section L subdivision (b), provides as relevant: 
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"The governing bci~y;'.[iifl;,a~l,1 ·'cciili\tyJ. _shall provide 
for the numjjer?; :Cli1npeiiiilifio'r1·;:·:;;,tenure, and 
appointment of··ehiployees:'' .[FN~J";~The County 
w·gues that Senate Bill"402 violates 'this provision by 
compelling it to subrnit t6 binding- arbitration of 
compensation issues. We agree. The constitutional 
language is quite clear and quite specific: the county, 
not the. state, not someone else, sha:ll provide for the 
compensation of its · employees. Although the 
language does not expressly limit the power of the 
Legislature; it does so by "necessary implication." 
(Methodist Hosp. of Sacramento v. Savlor. mivrn, 5 
Cal.3d at D. 69 J ,) An express grant ofauthority to the 

. county necessarily implies the Legislature does not 
have that authority. But Senate Bill 402 compels the 
county to enter . into mBndatory arbitration with 
unions representing its employees, with the potential 
result that the arbitration panel determines employee 
compensation. Senate Bill 402 pennits tbe union to 
change .the -county's governing board from the body 
tbat'<>sets'• compensation for its employees· to just 
anotlier,,party ·in arbitration. It thereby deprives the 
county of the authority that section !, subdivision (b), 
specifically gives to counties. 

.,._·. 

FN2 In its entirety, section I, subdivision 
· · (b), provides: "The Legislature shall provide 

· -.; :.': .. for county powers, an elected county sh6l'iff, 
. ._ " an elected district attorney, an-_ elected 

..... ·;; .- · assessor, and ao elected governing body in 
··,_:i;.: :-. each county. Except as provided in 

· ·"'....;.; subtiivisilln' (h}·af-Section 4 of.·this article, 
each governing body shall prescribe by 

. ordi11ance the. compensation of its members, 
but the ordinance prescribing' such 
compensation shall be subject. to 
reforendwn. The· Legislatw·e or the · 
governing body may provide for other 
officers whose compensation shall be 
prescrihed by the governing body. The 
governing body shall provide for· the 
number, compensation, tenure, and 
appointment of employees." 

Any doubt io this regard is dispelled on reviewing· 
tbe histo1y behind· section l, subdivision (b). (See 
Estale o( G1·i.rwo/d (2001) 25 Cal.4th 904. 911-912 
[108 Ceil.Rptr.2d 165. 24 P.3d 11911.l That provision 
"was originally enacted in June of 1970, as part of a 
comprehensive revision of article )(], governing the 
constitutiorial prerogatives of arid limitations on 
California ·cities and comities." (Voters for 
"Resoonsible Relireme"t v. Board of g;;;e,.,,isors 
(1994) 8 Cal.4th 765. 772 [35 Cal.Rntr.2d 814, 884 

P.2d 645).) Its *286 immediate predecessor, former 
section S, had been amended in 1933 "to give greater 
local autonomy to the setting of.salaries for county 

· officers and employees, removing that function from 
the centralized control of. the Legislature." (Voters 
for Responsible Retirement v. Board of Supe111isors, 
supra, at p. 772, italics added.) [FN3J "The 1933 
amendment . transferred control over. the 
compensation of inost. county employees and officers 
from the Legislature to the boards of suoervisors." (8 
Cal.4th at p: 774.) The Court of Appeal in this case 
exolained furth"er: "The ballot argument i.11 favor of 
th~ 1933 arnendment'(put to_the voters as Proposition 
8) infonns the voters that, 'This is a county home rule 
measure, giving the· county board of supervis'ors ... 
complete authority· over the number, method of 
appointment, tenns- of office and employme11t, and· 
compensation of all ... employees.' (Ballot Pamp., 
Special Blee. (June 27, 1933) argi.linent in favor of 
Prop. 8, p. 10.)" The ballot argument adds that taldng 
"these powera from the State Legislature ... will bring 
the matter closer home, and will make possible 
adjustments of salaries and personriel in accordance 
with local desires' ... .'' (Ballot Pamp,, Special Eiec. 
(June 27, 1933) argument in favor of Prop. 8, pp. 10-
11.) 

FN3 As amended in 1933, former section 5 
provided in relevant part: "The boards of 
supervisors in the respective counties shall 
regulate the compensation of all officers in 
said counties . ... and· .. shall -,regulate th·e 
number, method of appointment, terms of 
office or employment, and compensation· of 
all deputies, assistants, and employees of the 

· counties." (Stats. 1933, p. xxxv.) 

Q) The Sheriff's Association argues that Senate Bill 
402 is valid because it involves a matter of"statewide 
concern." It cites the legislative findings in support of 
the bill, including that "strikes taken by firefighters 
and · law enforcement officers against public . 
employers are a matter of statewide concern," and 
that the "dispute r6solution procedures" the bill 
establishes "provide tbe appropriate method-. for 
resolving public sector labor disputes that. cou.ld 
otherwise lead to strikes by fu•efighters or law 
enforcement officers." (Code Civ. Proc., § 1299.) 
These findings are entitled to great w~ight. (Bag1?ett · 
v. Gates (1982) 32 Cal.3d 128, 136 [185 Cal.Rotr, 
232. 649 P.2d 874).) But they are not controlling. A 
court may not simply abdicate to the Legislature, 
especially when the issue' involves the division of 
pqw~r between local government and ·that same 
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Legislature. Tlie jtioicial branch, not the legislative, is 
the .final ·arbiter of this; question', (Sah Franalsao 
Lctbar;Cotlnoil .. v.•:Regents ci(.UnlversitV of Cd/iforfi/a 
rl 980)'26 iCal.3d 1 785, ·'790 [I 63 GaJ,Rotr.-460t 608 
P.2d "2771: 1Soiiam·a -Coi1niv OrgaiiiZalion ·of Pub/.i'o 
Emolavees· ii. !Coiln!Ji o(Sondina D979) ·2~ Ciil.3d' 
296, 31'6,' 317; fu.:22 [1.fi2 CahtR.otr:903 .. 591P:2d 
.llil "[I]t may we'll' occm that"'' in ·same cas~s the 
factors"whfoh.-in.fluenced th~ Legislature•to· adopt the 
general·> laws: .. may likewise lea'd·:. the· oQurts ·to the 
conclusionrthat·tlre ·matter is of statewide "287. rather' 
than merely looal,,concem'.'' CB18hotr4.:·(])ttii o{:San. 
Jose:() 969.) 1 CaJ..3d 56, 63 · [81 .GaJ,Rnb·:,1,465: · 460. 
P,2d -13'7],\ ·But· :the Legislature's •'View "is> not. 
determinative of_, the·' issue as· between"'state '·and 
municipeJ.1affairs '.':h fI']he Legi~lature•ili empowered 
neither "·to determirie wha:f"constitutes a mun:icipal . 
affait··i1or'to chnilge. su'ch 'an affair into a matter of 
statewide concern,!! (1bid) ...... :·· 

(1Q) .The· Sheriff's' Associaticin•,Cites ··two ·cases that 
permitted •the !!legislature,. to ·regulate relations 
between .· local -governmental,. ···entities• andn ··their .. 
empleyees . .-i:n Bqggett.•.v.: .. aates .. suo11a{32 Oal.Jd 
128, •we·• held' lha1i" fue·., Public •rSafefy · Officers'· 
Procedural Bill of Rights Act, which, as its nam·e 
suggests, provides procedural protections to public 
safety. rofficer.s;·;iapplies .tocchaitered "'cit·ie1f' despite the 
·home· ·:rule provisions .af"tbe ·o'urrehtrsection 5, 
stlbdlvision. •(b).- ,;[iFN!l-]'· Citing. f!-rrifesslonal Fire 
Flghters,:·ilnc .. v .. C/tJ1 .o(Los1J!.ngeles1C19631 :60 Cal.2d 
27.6 [32 ... Cal.Rotr,\1830:"384 P .2dJUi8], we:·said that 
"general laws ·see!ciug.tci accorriplisb an· objective of 
statewide ooncern"•in that·;cn~e,1.;c1·eating uhlfmm fair 
labor practic5s-'-'may:' prfiya:il •;o:ver .>iconflicting local 
regulations even if they· impmg·e: to a·ili1111ted extent 
upon some phase of local control." (Baggett v. Gates, 
supra, at p; 139, italics adde'd.) We·foundithat "the· 
maintenance ·of' stab 15 ,employmeiit,relatiollii ·between 
police officers -miii"their• •einpJoyei's ,:is; a" matter 1of 
statewide. ·concem.-'I<' 0Jd.i. •at ppi; .139"11\.0'.J .[FN51' 
Similarly, · in."iP.eople. ... ex.· rel.0 .,;8eai "Beao/n,Po/ice 
Gfficers:Assn 11.·,Ci!J1:·of.-8eal Beiibh.Ct984') 36 Oal:3d 
59.! [205 Cill:Rntr; .. 794. 685~P.:2d J J45J;::we held that 
a· charter ·-city ds ··subject to· th'e/mefit-and~corifer: 
requirements of the:.Meyers-Milias;.Brtiwn A~t (Gov/ 
Corle, § 3 500 et seq.). .. . , · 

.:' ~ \ . •.• ;: ·t 1 • : • :.~: _1 • 

... ,. "FN4 As relevant, se6tioll' 5, 'Subdivision (b), 
· · ··1 · , gives· charJ:i;.i:::'.ciities a't~thority . .:.'!t9 pr.o.Yide ... 

foi'i ·(l} the constltuticin,. :r~gtilatiorl., and, 
government of tlie" city. police foice ... and 
(4) ... for -the· compensation, method of 
appointment, qualifications, tenure of office 

,;, 

"·and removal of· ... · [their]· employees." (Se'e 
Bciggett :v;(Gatils, "111mra, 32 Cal:3 d at o. 137 
&fil: l'L): . 
'; ··1~· '. 't:. 
FNS ·we· explained· wliy in greater detail:. 
"The consequences of a breakdown in -such 
relatiQns are not confined ·to ·a'-City's borders: 
These'.' employe5S ,' :prov.ide·: :an' esseiitial 
ser¥ide, Its absence would create a clew and· 
present threat nof ·only to the health, -safoty 
and' welfare .of. the citizens· of the ·city, but 
also\to '.fue hundreds, 'if nonhousands, .iJf 

· incufresidents. who· daily visit. there,.;ItB effect 
. ,.:.would 'ill~.o be felt·by the niany nonresident 
.. owne:i-fcif.property and bliainei:ses located. 

>withill"the city's borders. Our· society ia: no 
longer :i .. a collection · of ,- insulai1 local 

"communities: Oo1D1Dunities today: are >highly 
· ··."interdependent/The inevitable result •is that 
' · ·Jab or'' unrest· · and · strikes. . ·q:iroduce 

... consequences which exfond'fan•beyond local 
bm.indn:fies.'·'• (Boggethv.: ·Gates, ;·'Supra. '32 

.. .. Cal.3d-at;p., 140.)· " ,. · <""' · 
.·.;·: 

The Sheriff's Association argues, "It is well 
established.:1:hat the: !hegislature may regulate labor 
relations fu;the public1-Secto1fb'1lca11se·ids li:matter of 
statewide iconcern~'h1Wecagree··tl)at•'the · begislature 
maymigulate as_.ta·1matters11of·statewide concern even 
if the ·-fegulation•f1impinges · 1·'to·na limited: extent" 
(Baggett ,,,.,,Gates, silm,a. ·82 Cal.3d at.<D: ;139) on 

· powers the ·cfonstlttition .spec1fically• ·reserves to 
counties (..i:1l. af.cbarte1··citi5s· (§· '5):1However, "288 
regulating labor relations is "One thing; depriving the 
county entirely-uf its authority toi:set employee 
salaries .is; quite another," · :;,,.,., .. · .... · 

., . . ' ' ~ , ' I - '' 

In •·:Sononw .:-.QountvJ"·. Orrianization ·" o(• Public 
· Enm/iiyees v.··Ooimty .ofSonomai:·supr:a~ 23. Cal.3d at 

DaE!e 3 t'Z1:iWe noted· that··s·ectioi1 5· expressly gives. 
charter"· cities author.ity oveti their e~ployees' 
compensation. .Because · ,·of.• ·.this constitutional 
mandate, as well as prior. authority,. we· held .that "the 
determination of tbe wages ·paid to employees of 
charter· cities B.B well B.B charter. oounties is a:matter.,of 

· locill.rather . .than-statewlde D9I!9~rn." (Sonoma OountJi 
01,,gqviz_qtjcm,'_l)J. f.U.klia: l£!!ift!oye~s ·v .. Cr:iw1fY of 
Sonoma,-· supVii, ,,!l(p, 3 i 7 .) .f\Qp.Qr.9.iiJ.gly,. we. fqh¢~ · 
unconstitutional ·Government -Code isection •J.6280, · 
which ·-prohibi~ed ·the distribution of certain' 'S.tate 
funds to lcical public · agen,cies.•that granted ·1heir · 
eu)plpyee9. cost-of-living m·crenses, despite: -a 
legisla\ive ·t\ecl!ll'atlon thatJ\le statute· W~? a !Datt.er. oJ 
stat5wide concern. (Sonoma County _Of'ganizfUion of 
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Public Employees v. Coulity·of Sonoma,· supra, at pp. 
302, 316.) For similar reasons, and de~pite. a similar 
legislative · declaration,·. we later ··invalidated 
legislation requiJiing the University ·of Oalifornia to 
pay its·. employees at· least prevailing wages. (San 
Francisco Labor .Council ·v. Regents of. U11iversin1 o( · 
Cali(omia. suvra,:26.Cal:3d·at pp. :Z89.79.I.): 

San· Fi:anaisoo. ,Labor ... Council v .... ..Regents o( 
Universltv.:10( OaU(ornia'. suora, 2611 Cal.3d 785, 
control ·this• case1.· In. Baggett v:::Gates":supra. 32 
Cal ;3 d.'at .oage ... J 3 7, we •distinguished tbbse two cases 
by. !J.Otiµg tiJf!N))e: ).'ubjic Safety Officet!r' Procedural 
Bill of ~gtits hc;,t .. \\'.hiq\1_,iWa~ .litniiet!"•i.~ providing 
pro.Q.\lQiJ.raJ Sl!f~.gu~rdii, "iajpjn;ges opJy !mmimally on 
the ;§p~_Cifl!-' dir~ctives otP.~cf(l'llLQ,.:.~1,l~giyJsion' (b ). II 
E~p_e~\~ly ;P.el'ti.NJnt)leJ.~J ... we rrtTesseq !'!h~t the act 

· do~s.11.ot:·.iiJJerfer~:with fu!f .a.fl.'\i;iJl.g oJ:pe!\9~ officers' 
compensation." (Ibid.) By. ·contrast, Senate· Bill 402 
does .. not .niinimally. impinge · on · a specifa 
constl'ttftiooal "1irective1 it .. contravenes that directive 
entire)y.i:;.Section L ~.l!b.4ivision (b), specifically 
dii·ectfif,',.that' ··counties: "have •··authority over the 
compensation of their employees; Senate -Bill 402 
takes;.that·authority. away from counties,,;;.: 

• 1.l • . ' I .~ '.·' 

Similarly, in •f.eoole ,.ex·(.reLt•Seal ·:Beach Police 
Offlcers.Asm. 11. Citv ofSeal Beach, suora. 36 Cal.3d 
591, the law,., in qtiestio~'.i:li.i;l;&ot.,estilblisb a binding 
prcicess;but:merely imposed proceduriil re.quj,r~m.erif.s, 
"While*~e.:~i;,egislature established• a· procedwie for 
re so !>;fag .dispute.s ·regarding. -wages;· hours·,and ·:other 
con.ditions of einployment, .· it did• not attempt· to 
establish stimdards··:for.the wages; •hours and other 
terins and.conditi011s -themselves.'!; (Id. at p.· 597,) We 
found ili:J conflict ..• becyeen ;rt:be city's constitutional 
powers amt. the·,·.Jiniifod •state regulation, '~Alth6ugb 
the [law ino.issue} encourages binding ·ilgreemeilts 
resulting from .the ·parties!: bargaining;.' the "governing 
body of the *289 agency/'.\. retairis the·ultimate;power 
to·: refuse an ;agreement· and to ,;make its :-.i:Jwn 
decisions." (Id. at . p. 601.) Here~ ,,rfue .county's 
governing body does not retain the ultiinate power; 
Seilat~f·J;liU 402 gives 1,that power to ari arbitration. 
panel. ai:the. b~hest ,pffue union• ·.· · · · _ ·:' .. 

We have "emphasize[d] that there is a clear 
distinction .•between ·the· substance.-' nf ·a "public 
employe~ labor issue aritl the procedure by which: 1t 
is resolved. 'Ilhus there-is .no question ·that 'salaries of 
local employees 1of:a charter city ocinBtitute municipal 
affairs and afe_ oot sµbje.ct fo~generE1Paws: 1 (Sonoma 
Count)! Orgariizalion '()f Piibliii Enio/oyees .v. CountV 

.ofS011ama;.suora, 23 Oal.3d at o. J 17.0 N6Vertheles0; · 

the process by. which ·the salaries are fixed · is 
obviously a. matter of statewide. concern· and none 
could, ·aMh.is late .stage, argue that a charter city need _., ......... , ......... :,:,: 
not meet' fil)d confer concerning its ·salary structure." 
(Peo'ole. ex. rel .. Seal ·Beach· Police Officers Assn. v. 
City- of Se.al Beacb, .. ~?4prq; at ,pp. 600•601, i'n: 11; 
acccml, Voters for. Resoonsible Retirenient v .. Board 
o(Suoer.visors. sum·a,.,.,g .Glal.4th at p. · :78·1.j Senate 
Bill 402 is not merely procedural; it is substantive. It 
permits a body other than the .county'•B'· governing 
body to establish local salaries. 

''• 

The Sheriff's Association"also notes that section l; 
subdivision (b);· states .that·ithe governing. bod~ shall 
"prescribe" the ·cmhpensaticiri 'of'its members ~subj eat 
to•·:-referendum)co 'but·' shall "proyidel! fol". the 
compen~atjpij of lts .. emploY.~es. It argues . that tbe 
word "1 1prescribe1 .... empower[s] the. designil.ted:entity 
to , determill.6 the amount of' compensation for· the 
desjgi1_ate!!. officials: ·:However, ·•provide' ·means to 
compensate·iso 'they ilre 'available,,fp(i.iile0 ·and<not 
necessarily 'determine the·'amourit«ofcllompensation/I 
Thus, tlie· .Sheriffls · Aas0ciation·:appears··to argue that 
the L!i:;gi~!.~twe, .Qr. $Om!;lc:iP,e ieJse, may set salaries for 
cc;iin)cy.:··e.,ijip)qyee~ 1 ·\ilJ1d .l:ecHonitL ·sub_di\iision ;(b); 
rher~JY.empiiwer~_tbe cow.icy to .pay th5s~~sa'laties. It 
relies ·.oil \liStorical. e\iidence. ,, iildicatirif{~. that tbr:i 
Gonstitlition ··Revisionc:Coi:niiiission bad ·used the 
words : '\prescripe" 1 and111 'lprbvide"-rather .. than 
"regulate," ·as' in the ':1-933 · am'eiitlment to fonner 
section' ~'-'to. differeJ.1tiate• b'etween"th6se matters ·that 
may, and tbose· that· rnay•1notr be·:-delegated1'-(See· 
Cotintv:1vf Madel'ai:tv, 'Su.iJrii'liJ~; OouH (1974~· 39 

. GabApp.Sd 665!:;669,670·-&d!i;' .3 [114 Cal.Rntr. 
2831:9 The argurrientifo.ils. •'!~'1 • · · ·: 1·' · 

Whether the county may delegate its own authority is. 
irrelevant here. This county has chosen not to 
delegate ·its authority · o:ver employee salaries. As 
noted, the •issue favolves the distribution Of authority 
between count)l~and ·state; n'Dt· 0what the county Itself 
may do. Use of the words·l'prescdbe" and 11p1!ovide 11 

.dic;l_, not change the,. previous law regarding.·. ti)e 
respA9ti.ve powers •of 'the Legis1ature an:d counties. 
Section 13, adopted at the same time lis section 1·J, 
subdivision (b), provides: "The provisions of 
Sections l&:l: (except ~·.290· for the second ·sentence). 
... oNhis Article relatfug to matters. affecting' the 
distribution of powers between the L((gislature aod 
Cities and counties· ... · 'shall be construed a0 a 
restatement of all related provisions of' the 

0 
Constihition · in effect · immediately prior to the 
effective date of this amendment,·· and as maldng 110 

s'Ubslantive change." (Italics added:) The ]Elllguage of 
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section 1. ·aubdiviliion (b), ·empowering the .county to 
provide for the' compensation of employees, is in·iitii 
last sentence, not .its seconci;. Accordingly, liectioil 1. 
subdivision (b), did n(lt 'change the law regarding the · 
distribution of jiowet between the counties· andAhe 
Legislature,· (See Voters for· Resoonsib/e .. Retiremeiit 
11. Board. o(S11oeMJi8ors;"suora. ,g C!!l..4th-at'.p ... 775,) 
Former se9tio11 5 used :tl:fe ·~ingl~:;word "regul!!te;ll · 
which, .:as: its history demonstrates, · includes the 
setting·of salaries. "'' '·· 

The Sheriff's Association also cites an unpubli.Bhed 
1992 .decjsian· by the Court of.Appeal-:that·decided 
tliis ·case-.tthat · it btilie~es·;··somehow ,·supports:;· its· 

· position• ·{t!!J''' Unpublished .,~,;-opinions, however, 
genera11y mil.)' not- be cited orr relied on' in· ·another1 
action. '."(Qal, . Rules .::of\,' Oourt. rule · 9.7,?Ca)..) , The· · 
Sheriff's· IA.ss.ociaticih m~.oke~:JaO exception ,tci ·this• 
general' rulli;' cclaiming. the opinion .is relevant·.• under 
the doctiiine, of ·collateral estoppeb ··{Cal. :.Rnles ::of 
Court .. ·l'Ule :.977(b).)' However,· for collaterakestoppel 
to apply, the· issurrnecesserily 'decided .in tbe:previous· 
action ·must 1be. ·identicaL;:tm tlie 'one, ·in ·the.:curretit 
action."·(Countv of:Santa~Ola1·a .. w,·toD~oury:'>!She1:iff's' 
Assn. ( LB929.l .Oal.4thr.8'78 ,,,g79 ufn. 7 {13' .8aliRotr,2d-
53. B3B·:R.-2.d 781];1.Aeople:v . .-.Sims 0982) 32 Cali3d 
468. 4g4, n~s 6 :Oal.Rotr,.,717,,,651 p,!2ch3!2ll) @fil ·l'flfue. 
issue · ,,here: .. .>;is .• whether,;·'. :.SeEJ.ate , ... , Blll:• ,402.·, :.-ii; 
constitutionaL .That.bill, o~>anything, Hke,,!t, did.1not 
e).l.en-.< exist in· •1992-,.,., •:i'l.ithough "the 1992 .!lpinion 
co1itains some ·language :that might be pertinent· to 
thiB•case;'and .that ·liither-.party might ·have cited qad. 
tlw. t?Piriiop b,\l.\ln pl,Jl;>g~M~.- th,_e .. ··issue.: it ~-cje_gicj;i~h· 
inv.~.lyjng ,,the ,loca);"r~f.~re~til!m J'.?ower:Was,'.!,q\¥J~: 
different than the one here. INccordingjy, collfl.~.i'.Ei,L 
estoppel does not apply, and the unpublished opinion 
may.not"be cited, ,,· .. :·:lo;·,. :i;r"r ..... , .. 

,:I:: ,.•:•• I I' 

For these reasons,,·we agree with "the 11Court .... of 
Appeal: "Senate '.Bill, 402 removes·.· from local 
juriBdicfions, at the· o'ption .. ofcpublio safety .. unions, the' 
authority. to set 'lhe .compensation of public safety 
employees ·that .is· expressly·;giveB to them :by section, 
h· subdivision (b) .. Thi,s clearly violates· section .. ,:L · 
subdi\ii~ign (b)." [FN6] ,.:· .. .i·t· ... 

·FN6 The Chief J\J.stice claim~.-. we. ·are 
'~reach[ing] .•out" ·to decide this .question, 
(Gon,c. opn.- ofGeorge, C. J ., post, ·at p. ·296 .), 
However, .section .. 1, subdi¥ision (b), is· as 
muoh':·a, part of this case as section' 11. 
subdivision (a):·,.The County argued ·at all • 
times in the trial court, the·Court·of Appeli.1; 
and this court that Senate Bill 402 violates. 

section I, subdivision (b); the parties fully 
briefod the question in the trio.I court; the · 
Court of Appeal, and this· court;:·tJie'''.triiil 
court 'and the Court cif Appeal 'deoided the 
question; and the question is withfu the· 
sQope. of ·our grant of review, We see· 
nothing''peculiar in .th:i lariguage .. of .either 
section l. subdivision (b ), or section 11, 

· su'qcj.iyision (a), that malm the· latter but· not 
t]J_e:former ripe for.;:M~iisfon. Inde~d,· the 
cases. "C\.i:Jse~t .on po_ii!t all invol:ve 'h'ome rule 
provisions comparable to tliose·:qf'.·sectioiJ l, 
·subdivision (b),· (Peoble i!x 11eb.1Seai Beach 

··· ...... Police Officers A.ss1{11V.1 CitJI of.Seal Beai:li;i 
simr.a .. :36 Gal:3d •159 t;:··, :Bamietl v. :-..Gates,: · 
sil.iifra:•:32 .Oal13d .128: and So/ii.imia:County 
Oigwiizatioi~ o(Publio Emv/61iees v, Giountv 
0(!1:.Bohoma;.!. :1rnor'a.' :c"!23:;;:;'0al:3 d··,, 296.l. 
Moreover, because ·we ·must view.:1he .two 
constitutional .provisioriil togetber EIS a whole 
and 'not in· isolation; it y:ould .be .. di:ffic:ult.to 
decide .the .. section-· 11·, .sub.d,ivision (a), 
question. withoutd·eference .to. isec:tion L 

. ··' ,l' 

'SUbdivision(b):·,, ..... ·1·.· • · 

It should ,be apparent:that ··v1erlare 'det:idirig 
only the question before us-the 
(JQnstitutiqiii;lify ofi,Se:g§.ie_.J:\ill 402. '· · 

.. , ;,,.'···: .,291.G;rSection;V.J;11'1iibdiy.is/011 (a) 
®--1Sectionr 1 J; -isubdcyisionn1(a);t"provides: ·".The· 

_Legislatuwm11.y. riot'•delegate to 1'a 'private .person i:ir 
body, pow.er to 'rilak~;•.control,' approp~ia~e;' liilj:iervise, · 
or: interfer.e with:county ·or muhlcipal corporation 
improvements, nioney;i Gr ·propeii:y;"·or to levy taxes 
or assessments, or perforin municipal functions." The 
county .argues that in enacting 'Senate Bill 402;' the. 
Legisliituril has· imp~rmiaaibly .delegated to a pviv.ate 
body".tbe :l!l'bitration panel,the ·power .to1·interfere with 
county money (by potentially requiring the. counfy to 
pay' higher salaries than it chooses) and 'to ·perfor.m: 
municipal functions (determining compensation· for 
county . employees). Again; we. agree. · •This· 
constitutional:': provision expressly denjes ,.,,,the 
Legislature the power· to act: dn··.this w.ay. (Methodist· 
Hoso. o(Sacrame1ito vnS'avloi: .. J.~upr·a;.'5 ·Cal.-3d atnn~ 
691,) 
. ;\~ . .::J "l ~. 

TheJJSherift'.s Association primarily argues thaMhis 
delegation ,of. .. authority tb .the arbitration pai;ie1 :-is. 

. permissibl~ because the. delegation does riot· inV.olv~ a 
purely munic,ipa\ function but a matter .of. statewide 
concem. In Peov/e.,ex rel, Y.oui1ger .v. Gotintv of El 
D01;~d~. C19'.71) 5 ·Cal.3d..4BO' [96 .caLRotr. ·553,· 487 
P.2d 11931. · we upheld legislation d~signed, to 
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encourage regional planning in the· Lake Tahoe area, 
h1cluding creation of the Tahoe Regional Planning 
Agency with jurisdiction over the entire multicounty 
region. The County of El Dorado contended, among 
other things, that the legislation violated former 
section 13, the predec_essor versi.on of section 11, 
subdivision · (a), by impermissibly delegating 
authority to a· special commission. [FN7] Noting that 
the Lake Tahoe region crosses couniy lines, we stated 
that "our cases have recognized 'that [former section · 
13] WE!ll intended to prohibit 011ly legislation 
interfering with purely local matters.~ " (People ex 
.rel. *292 Younger v. County of El Doradn, supra, at 
p. 500.) It does not invalidate delegation "to 
accomplish purposes of more than ·purely local 
concern." (Id. at p. 501.) 

FN7 Former. section 13 provided, as 
relevant: "The Legislature she.II not delegatfl 

., to any special commission, private 
. . :J: ,; corporation, company, association or 

·· ::, . individual any power to make, control, 
>· · ... appropriate, supervise or . in any way 

interfere with any county, city, town or 
·- municipal improvflment, money, property, 

or ~ffects .. ., or to levy taxes or assessments 
or perfonn. e.ny municipal function whatever 
.... " (Stats. 1969, p. A-59, repealed June 2, 

... .1970; see Peoole ex rel. Younger v. Countv 
T . of El Dorado, suora, 5 Cal.3d at pp. 499-

;_1t·:· ::·.:.500.} Section 11. subdivision '(a),_ the 
-successor provision, no longer prohibits 

delegation of powers to sp.ecial 
cmnmissions, so the legislation at issue in 
that case would clearly have been valid 
under tbe current provision. (People ex rel. 
Younger v. County of El Dorado, supra, at p. 
500, fn. 22.) 

- . . . . 
The Sheriff's. Association argues that because of "the 

threat.to the public safoty'caused by work stoppages," 
all matters concerning firefighters .and peace officers 

. are of statewide concern that the state may delegate 
as it thinks best. We disagree. Section 5, subdivision 
(a), gives · charter cities general e.uthorit)i over 
"municipal affairs." Although the term "municipal 
affaiis" is slightly different than section 11, 
subdivision. (a)'s term "municipal functions," we 

. ·believe that cases interpreting wliat are "municipal 
affairs'; provide guidance in deciding what are 
"municipal functioru." We have stated that "the 
various sections of article XI fail to define municipal 
affairs," and, accordingly, the courts must "decide, 
under the facts of each case, whether the .subject 

· ·matter uodef discussion is of municipal 01' statewide 
· conoeil:fJ.,i'°':rPl'ofissicinfii'Ftre Fighters, Inc. v. Citv o( 

Las Aiigeles?:'Suura.'-'6G:•:cal.2d at p. 294; accord, 
Banet/ ii. Gates. supra; 32 Cal.3d at o. 136. fn. 10,) 
By this we meant that article XI contains no global 
definition of what are municipal affairs (or 
functions). But it is not entirely silent oil the subject, 
and it is ·not silent here. "[T]his is not the usual case 
in which the courts are without constitutional 
guidauce-in resolving the question whetber a subject 
of local regulation is a 'municipal affair' .... " (Ectorv, 
Citv o( Torrance (1973) 10 Cal.3d 129. 132 [109 
Cal:Rotr. 849. 514 P .2d 4331, quoted h1 Sonoma 
Cou11tJ1 Orgonization o( Public Emplovees v. Counti1 · 
of Sonoma, supra. 23 Ce.l.3d at p, 316.) Section !,· 
subdivision (b), states that the county shall provide 
for employee compensation. Viewing, as we must, 
sections !, . subdivision (b), and 11, subdivision (a), 
together and not in isolation, they clearly provide that· 
compensating county employees is a municipal 
function. 

In .Ector v. Cily of Torrance. suvra, 10 Cal.3d at 
oage 132, we had "the benefit of a specific directive 
in subdivision (b) of [section 5], . which grants 
'plenary ·authority' to chwier cities to prescribe in 
their charters the 'qualifications' of their employees." 
Accordingly, we said that questions involving tbe 
qualifications of city employees are municipal affairs 
with which the Legislature may not interfere.- (Jd, at 
p. 133.) Sinlilarly, in Sonoma County Organization o( 
Public Bmoloyees v. Counti1 of Sonoma. supra. 23. 
Cal.3d at ne.ee 317, we cited section 5's reforence to 
compensation of employees to conclude that 
determining the wages of employees of charter cities 
and counties is a matter of locafrather than statewide 
concern. Thus, establishing compensation for·· its 
employees is for the county to do, and section 11, 
•293 subdivision (a), prohibits the Legislature from 
delegating that function to a private body. 

In Peo1Jle ex rel. Younger v. Countv o(EI Dorado, 
suora. 5 Cal.3 d 480, the Legislature had established a 
special co=ission with jurisdictio.n over a regional 
problem. At that tinle, although no· longer, the 
Constitution prohibited the delegation of authorlty to 
a special commission as well as to a private party. 
(See fn. 7, ante.) W.e upheld commissions that 

. performed a function that "''would ·be in1possible for' 
any one of the constituent municipal or suburban 
units to perform.' " (People ex rel. Younger v. Caunty 

· of El Dorado, supra, at p. 501.) No single county or 
· other local ageboy could coordinate planning for the 

entire Lake Tahoe region. By contrast, a county may 
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easily prnvide for the compensatliih" o{ .'its'' ·own'::''~"': 
employees. Thus, neither the constitutioriiillanguage .. 
nor the rationale of People ex hi!. Yoiiifger'v;'cai.mfji·: ,,,,,.,~·-··: 
of El Dorado applies here. ... . . · 

As wltl1 ·section !, subdivis.ion (b)>· the Sheriff's 
Association argues that the Legislature's power to 
regulate labor relations as to matters of'statewide 
concern permits it ta delegate tbis-·· regulatory 
authority to an arbitration panel. The argument fails 
for the .same reasons: Senate Bill 402 dcies not just 
permit the arbitration panel to impillge minimally on 
the county's authority; it empowers the panel actually 
to set employee salaries. The Sheriff's Association 
also argues that binding arbitration is a "quid pro quo 
for the lack of a right to strike.'" (See Lab. Code. § 

1962: Coun(]1 Sanitation Dist, No. 2 v. Los Angeles 
Countv Emplovees' Assn. (1985) 38 Cal.3d 564, 586 
f214 Cal.Run'. 424. 699 P.2d 835].) This may (or 
may not) provide a policy argwnent in favor of · 
binding arbitration, but it provides no rewmn to 
disregard a clear constitutional mandate, Moreover, 
lilrn the Court of Appeal, we note that the state has 
exempted itself from this binding arbitration 
.r~quirement. (Code Civ. Proc .. § 1299.3, subd. (c).) 
We are skeptical that awarding binding arbitration as 
a quid pro quo can be of statewide concern to 
everyone except the state. 

The Sheriff's Association argues that the arbitration 
panel . is a public, not private, body within the 
meaning of section 11, subdivision (a). We disagree .. 
The statute requires the two parties to select a 
"person" to be a member of the panel. These two then 
select "an impartial person with experience In labor 
and management dispute· resolution to act as 
chairperson cf the arbitration panel." (Code Civ. 
Proc., B 1299,4; subd, (b).) Iftbe two do not agree on 
the third person, the statute has other provillions for 
selecting that person, but. it-continually uses· the word 
"person". or "persons" to describe who may be the 
chairperson. !Code Civ. Proc., § 1299.4, subd. (c).) 

·Nothing in the statute ·requires the arbitrators to be 
p\lcblic officials; · indeed; the statute appears ·to 
contemplate, and the parties assume, they will be 
private persons. · 

*294 The Sheriff's Association agrees ·that the. 
members of the arbitration panel may ·be private 
persons, but it argues that.empowering them to render 
binding arbitration decisions makes 'thflm a public 
body. It relies an a Rhode Island case that involved a 
simi\a.r mandatory arbitration law. (City of W roi1•ic/c 
v. Warwiclc Regular; Firemen's Ass'n. 11969) I 06 R.I. 

[256 A.2d 206).) In that case, the court reasoned that 
the Legislatme gave the arbitration panel " the power 
to fix the salaries of public employees ... without 
control or supervision from· any superior," and, 
therefore, each member of the panel "is a j:rublic . 
officer and ... collectively the three constitute a public 
board or agency." (Jd at nn. 210-211.l The Sheriffs 
Association seeks to apply this reasoning· here. But 
the' constitutional provisiOn in that case was very 
different from' the one here. The Rhode Island 
Constitution merely stated that the "legislative·power 
. .. shall· be vested" In the senate and house. of 
representatives. (Citv o(Wa1·wiakv. Warwick Regular 
Firemen's Ass'n. suora. 256 A.2d at p. 208, fn. 1.) It 
contained no ·language limiting ·the Legislature's 
delegation power like that cif section 11, subdivision 
(a). As pointed out ln a case involving the power to 
tax, if delegating to private persons the power to do a 
public act makes them a public body for purposes of 
section I I, subdivision (a), then "the constitutional · 
proviBion wollld never be violated. Anyone to whom 
the Legislature detegated the power to tax [or ·any 
other power specified In section 11, subdivision (a)] 
would automatically cease being a 'private person or· 
body.' " (Howard Janis Taxpavers' Assn. v. Fresno 
Metropolitan Projects Aulhor·ity (1995) 40 
Cal.Ano.4th 1359, 1387 [48 Cal.Rntr.2d. 269].) 
Section l l;subdivision (a), iB not self-canceling. The 
act of delegation does not change a private bo.dy into 
a public body and thernby validate the very 
delegation the section prohibits .. The Legislatilre has, 
indeed, delegated authority to a private body. 

Both parties cite decisions from other states in 
support of their positions. The only cases that are 
relevant are those that involve statutory and 
constitutional provisions comparable to Califomia's. 
These cases generally support the County. Section 
l1 subdivision (a), "was taken from Article ID, 
section 20 of the 1873 Penntjlvania Constitution." 
(Howard Jarvis Taxoavers' Assn. v. Fresno 
Metropolitan Projects Authoritv, sum·a,' 40 
Cai.Anp.4th· at· p. 1377, citing Peppin, Municipal 
Home Rule in California: IV (1946) 34 Cal.L.Rev. 
644, 677 .) The Pennsylvania courts originally 
invalidated binding arbitration legislation under their 
constitutional provision. (Ei'ie Firefighters Local No. 
293 v. Gardne1· (1962) 406 Pa. 395 [178 A.2d 691).) 
As the Sheriff's Association notes, the Pennsylvania 
Supreme Court has since upheld binding arbitration. 
(Harnev v. Russo (1969) 435 Pa. l 83 [255 A.2d 

. 5601.) But 
0 
that was ·after tbe Pennsylvani!! 

Constitution was amended· specifically to permit such 
arbitration. (Id. a.t n. 562: see also Cltv of Washington 
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11. Police Deoartment:II969) 438 Pa. 168• [259. A.2d 
fil 441-442/c fn:: ·.6] [''A *2.95 constitutional 
amendment .was :ll~~e.~saiy fodbis;.provision because 
it bad' prnviously l:i~eri held thB.t a a'tatute malci.ng an 
arbitration award binding OD a public. employer. 
would be an unconstitutional delegation ·of legislative. 
power"].) The_ Califqrn.\a. Ccmstitution has not been· 

· . amended to permit the Legislature to impose binding 
arbitration ow ·counties:·. Thus, the Pennsylvania 
experience supports the County's position. 

Two other states have aiBo invalidated arbitrati~~. 
' prqyi,!!i,{lJ,l,S;lU1der, £9.ll.~Jiµitional .provisions similar lO' 

section U, · ,s.µ~lj._i_i1_slQit1,C~) .. ;( Citv. of Sioux· Falls v, 
Sioux Falls .. etc."(197 5) 89 StD. 435J[234 N.W.2d 3 SJ 
[bindillgioarbitratiort];·: Sa//· .L·dke O!twi11' .. . J,A, ·.of 
Firefighte~s:,: :etc: .. CUtab .. ·J 977} 5 63 •; Pi2d• 786 
[arbitration:fha.Us partially binding, ··but udvisory oriiy 
as to salary.and ·.wage•m'atters].) One court reached·a 

. contrary: ;esult;:'b\!'t'Ai was ·unilble to achieve a_ 
majorit}l.~.opinion, • (State .. v. Qity of Laramie f'Wvo. 
! 968M43fl P:2d . 295 (ph1r. opn,)',), We ... find :the· 
Wyom#lg case ·\J.llCOnvincing.· As l'ecog'ilized in City 
of .Si~.'lfj,,efi'.alls.rV,;§.i()i,q;efi',all&,· etc.;· supra; at page 9_6, 
tbe~w,y.1nning1coµrt,cited Pennsylvania 'law. but failed. 
to·:note(tbaHhe ·Peiinsylvania .Constitution: had been 
am.6nded to ·permit.binding arbitration. In any event, 
Ca)iforhia's··· constitutional historyJ•·•including · that 
bel'iind .section l, subdivision ·· (b); distinguishes· 
California from Wyoming. This history, and the two 
Califoaji~ coustitutional pr.ovisions;· read 'together, 
rnaKe"l<iiear.thet;:· in•Galifornia, the cpunty;.,npt the 
state-.·01< .anyone eise;. 'sets compensation for ·its 
employeeS( · 

•. J'. 

The Sberi:ff1s Association- also cites· our·'opinion ·in· 
Fire•1i'ighters Union .iV. : Ci!itv of. •Vallejo~ (:!'974) 12 · 
Cal.3d 608.[:l.16 Cal.R'bt1':507. 526·IM!.d·.97JJ, In that. 
case, ·we inti:i'rpreted,.!;'.a. provision for arbitration in a 
city thatter affecting public ·employees. I! Ud. ·at p. 
611:} We• sumimirily-:rejected an ·-argument by an 
arriicuil" curiae·" .''that· the disputed issues are not 
arbitrable becawe submission;·of them to arbitration 
constitutes an·· u.nconstitutional delegation of 
legislative power. Arbitration of ·public· employment 
disputes bas been .helq constitutional ·:by ste:fo 
supreme courts ·in. State ·v. ·Oitv .of Laramie [;' .s-uora,] 
437 ·P.2d 295 :and Oitv,,o(. Warw/Ck\r.v; ·.1Warwio/c 
Regylar Firsme1i 1s A.ss'n f~:·sum•a.J :106 .,R:J.: 109, 'f'il ] . 
To the. extent· that the arbitrafors do ·not proceed 
beyond the· provisions of.the Vallejo· charter there is 
no unlawful delegation of legislative power." (':Id. at 
p.'·622, fu. 13.) That case does··not<.aid. the Sheriff's 
Association·. As noted; this case involves the division 

of authority b6twe5n state and county1 not what a . 
local agency m.~Y itself choose. to do ... Olll'· citations to 
the Wyoming and Rhode Island decisions ·cannot .be 
read as a blanket endorsement of everything in those 

_ cases, including matters irrelevant to the issue before 
us.•. Our opinion did not even meption section 1. 
subdivision (b), cir section 11, subdivision (a), 

*226 III. Conclusion . 
John Donne wrote, "No man is an island;• entire of 
itself.":(Donne, Devotions upon Emergent Occasions:· . 
No. 17 .) So, too, nci county is an· island·;· eritire of 
itself. No doubt almost any;thing a- county does, 
including. determining employee compensa~ion, ciin 
have consequences beyond lts'.1 ·borders .... :Buhthis· 
circumstanc!rdoes not mean this cc:iurt-may eviscerate 
clear constitutional provisions, or tb·e LegiBlature inay 
do what the Constitution expressly >prohibits it from 
doing. · ., 

The Court of AppeaJ. correctly 'held that: Senate' ·Bill 
402 violates sections 1, subdivision (b), and 11, 
subdivision (a). Accordingly; we affmnthe judgment 
of the. Court of Appeal. . " · 

Kennard, J., Baxter, J., Werdegar, J., and Brown, J:, 
concur.red. 

GEORGE;, C. J., Conour.ring; 

I Eigree that· ·the legislation before us ~· is 
constitutionally impermissible fa· liglit·of article Xl, · 
seation Jl,: ·subdivision (u), of· the 8alifomia 
Constitution .(a1tiole XI, section ,,qr]fa))i' wliich 

-prohibits tbe Legislature frori:r delegating ·"to ·a private 
person·- oi'· ·body11 ·· a·· coWlty's·:power. to ·11perforin 
municipal functions:"·' rn·:omy' vlew;·•imwevei'; "!fue 
majority. should base its' :i:lecision ··solely upon ,fuat. 
relatively narrow ·constitutlbrial' provision', aiid need 
not and should-not reach· ouuo· decide .the distinct 
and potentially much:· more· far~reachirig ·queiition· 
whether· .the legislation•. also violates rutic!~• XL. 
seclimi · · ];' subdivision (b); · of the· -California 
Constitution (article XI; section 'Hb)),. whloh''j:lrovides 
simply and generally tbat;t\(t]he gove'inirig bbtly;[afa -
county] shall provide for the number, ciirilpen!iation, 
tenure·; andr appointment ·of ··employees,.1.rh1i,'!f'Ir. sha:ll 
explain, the issue whether the general "home rl116'~ 
provisions of article- XI section lfb) preclude the 
Legislature ·from adopting ·the. iegislation··:at issue 
presents a IJ)uch closer question than'. the majority 
acknowledges, and _ I believe -that . traditiotia'J 
principles ·of judicial restraint should lead· the court to -
refrain from prejudging that broader constit\itiona.l 
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.. .)ssue· when there is a ·nan·ower and fully adequate 
· alternative grci.imd upoD"·Which to rest its decision. 

Aco,ordingly, J cannot join the majority opiillon. 

Article ·x:r, section (l)(b), provides in relevant part: 
"The Legislature shall provide for county powers"· iu! 
elected county sheriff, 1111 elected district attorney, an 
elected assessor, and ·mi elected governing body in 
each ·county .... The governing body J'hall p1·ovlde for 
the. -~mmber, aompen~atiO.n, tenure and appointment 
ofemployees.".(Italics.addecl.) "297 

The majority-states that· the language of article XI, 
section {J)(b) ,ms .. •quite. clear-·and quite•;specific: the 
aounty, not·.the state,. not someone else;"shall provide 
fm·· the comP.-!lnsation of its einployees"· (maj, opn., 
ante,· at p .. 28.li)J'·and cona.Judes that the legislation in 
question-Senate BiU No. 402 ( 1999- 2000 Reg, Seas,) 
(enacting Code Civ. Proc., § 1299 et seq,) (hereafter 
Senate Bill ·4.02)-ccin±licts:,with this language because 
it "compels ".the counfy ·to eµti:;r ,jnto, .. mandatory 
arbitration with ·uruons ri:;presenting its employfies, 

. with the potential result that the· arbitration. panel 
determines employee compenSation." (Maj. opn., 
ante, at P-'"285.) ·< .. •· •· 

1n my view, the issue is not nearly as simple or clear
cut e.s the majority suggests .. Although ,a1:ticle .XI; 
section Cl )(b) gives all counties (including ooncharter . 
counties) the.authority .to,controLthe appointment and 
compensation of<~eir,.•own employees (prior to.rl933,· 
th.~., ... }d~gi9~atm•e exercised that. ·authority over the 
employees. pf!_ 11.<!.11 ~h.a.i:f:\lLc.ou.nti es), otl).er s. ectj on~,. i;if 
artic\6 XLprovid~ Jhat charter ·cowities. and ·!iharter 
cities .. havedimilar·" or. even broafulr.·,11uthority ·to 
contri;il the appointment(;c.ompensation, and dismissal 
of their employees. (8~:':.'.0sl.Const .. art .. XJ, .6. § . 4, 
subd1 ~t)r 5·, · subd1·, (b)(41~) iDespite tbese explicit 
constitutional provisions establi.Shing broad" home 
ru[e.authov!ty .. of charter counties ·and .charter·,cities 
over their,,own·:.public ernployees,:·ovet' the la.st half
ceii~1.1tb.e Legislature: has enacted· a. host of .laws 
that gcivem:,,wariq\js .. aspe~t,E!~ of the labor, t(')la,ti9_ns · 9f. 
local ;public;!l!ltities;.and numerous cases .~ave .upheld .. 
the righbqfrtl1e state te enact such legislation-which 
ta,kes precedence over: ·contrar.y rules esiablished by 
local·entities .. · ... · 

·' 

For example;.' the California Fair Employ'ment· and. 
Housing Act (Gov. Code, § 12900 et seq.) prohibits 
counties l!Ild other local .. entities (along with most' 
other.employers)' (Gov, Gode, .8 · 12926, subd. (c)) 
from discriD;linating in employment on the basis.·of 

the .. categoi'i6s enumerated· in the act, and· the 
provisions of that act-for example those baning 
discrimination· on the basis of disability or mar.ital 
status~obviously 'limit a· loca1 entity's authority over 
the appointment or tenure of'.its employees> Perhaps · 
most 'relevalit to· the present case is the Meyers·· 
Milias.Br.own Act (Gov, Code,- 6-.. 3500 et seq.) 
(MMB Act), which places. upon local entities the 
obligation•to nieet- and confer in· good faith with their 
employees cin · wages and: oth!lrw conditions· of 
employment, and which grants public employees a 
variety of remedies to enforce··such·· protections,. As 
the m'ajority·recognizes; in Peovfe,.ex .. r'el;rBeabBeach• 
Poli de .Qfficer.s As.m:.-v. :Cltviof.'8ei:ll!B1fach Cl 984)' 36 
Cal.3d 59.1 {205 .G:aJ:iRptt', 794/.685 ~l'.2.d 1'.145k·thi~. 
cm1i:t ... ?P..e_cifli:.eJ!Y up~~li:i the validity 'Of the .MMB 

'Act as li.pp,l~~q,, ~p I!. dhWier aify, OQJ:llc<\µding that.in 
light· of the statewide 'Oonoerb.iaddreasfid,by the·'a'ct
the establishment of "[fjaiPlabo~fpractkeB;':Uniform 
throughout the state" Cid. at p .. 600)•application"of the 
act:.4ig · .D,_pt '.:Violate ~e home·:•:.i"ulenprov.isions of' 
*2980aliforiifo Oonstitution.; Eiiticle.:XL .'section 5, 
subdivision. (b),::•Of course,· the ·majority. does "ilof 
s uggesHhat the.;pr.ovis ions ·,0f' article'.XI. '.Section ·1 (.b). 
setting forthnfue ~home;'!'u!e authorityi.oii.11ionthbi1er · 
counfais•place .•<il.ny · . :greater ""res1ficti0ns"" "on.,., the 
Legislature's · authorify ''" l;\lan"'•the·"'"even" :bf.oad!lr 
constitqtionli.l ·"home>;Illile prnvisiCms· .applicable to 
aharter-courities·aiid 0'hilrtei,.c'ities. .,, ·~,,;. 

Ji;•• ... ..1 • 

Once .. it is· recognized .that the·rprovisions of ·article 
xt:·section .l.(b)..•do ilot precltide''tbe I.Jegislature from. 
promulgating a ·detailed coUective:ba!'gaining regime 

· that counties are required to follow in mlgotiliting 
over compensation with all of their employees-the 
.type .of-st:nicture set forth in•;the MMB .Att-it seems 
evicl,eilt thll.t t4.~ ... fiiles~ol!· w4.e.!her .•the \egi_sil";,tJon at 
issue-in ~hlll ·.gg:ij§!\iicilat~li article ,;>a, section Mb), is 
not as clear as .the mlijcirlcy"suggests, A:lthough the 
majority.,asserts e~phaticlillyifuat•l!Seiiil.te Bill 402 is 
not merely procedlll'Eil;. it is• subirtantive'!..(mil.}. opJ:l·,," 
ante, at p.,. 28 9);' 'that charactetization· : o{ the 
legislation-is ·hardly self"evidentdn:.enaotiilg Senate 
Bill 402, !be.Legislature did•;not'undertake ltselj'to set'· 
the .;compensation:, for· 'couiify:" firefighters or police 
officers, ·but :..instead prescribed a dispute 'resolutiori. 
proae.tf1:!.rn tltil.t \~ to b~ ;emplqy~g when ·the coun).y .. 
an,41!1:B.\1iiirefj@t(ifS or pqli[ll;l,:·officlll'B .E!.r~ un~~\i; .. tb 
reach. agre(;lnfe1,1t ort,. e'cq_µ.qm_iq is~ues· :th~.~fEiH-witllin 
the "meet and confer"•r.eqilirement ·of the 1vfMB·AcL 
Furthermore; although· the procedure set forth in the 
act calls' for. binding ar.bitrat\on, the particular form of· 
binding arbitration prescribed by the act does not , 
afford the arbitrators free rein to resolve the· dispute 
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by setting compemation., at whatever level the 
arbitrators . deem appropriate. lnstead the .act limits 
the· .arbitrators'· discretion to ohoosillg ·<between the 
"las.\: best, offer.". of ea~h of the parties· on eaoh 
unresolved issue. (Code Civ. Proc ... § 1299.6.)' · · 

It- is, ·t:rue1 of course, that the binding arbitration 
procedure established ;in Senate Bill 402 impinges 
dire9t\y. l!PO~ .the ci;ilJllty's gel'.)eral .authority to retain 
the lBlit wi;i_rd on, ~mplqyee cqmpensaiiq1.1.\ Bu.Wis 1.1ot 
at all cle_aj: tha;tthis qjrcumstance is ne9essatily fa!a1 
to 'the validity of state legislation .under· article XI, 
section Jib). As noted above, the relevant language 
of .. this· constitutional provision provides that 1',[t]he 
governing body [of the county] -shall-provide·for·the 
number, compensation, tenure, .and. -appointment .of 
employees." (Ibid., italics added.) Thus,•under article . 
XI. ·section. !Cb), a county's constitutionally:·granted 
autl1ority ave!' the· compensation. :of its·,·employees 
appears no greater.,fuan ·the .c<mnty's' ,authority; over . 
the,appo_\iitrnent·or t~nme of its employees:Nnder th~· 
Cali(orilja. Fair Employment and .. Housing .. Act'. 
(F.EHA};S· the-. Fait Employment' and· ... Housing 
Cq!!¢.Ji~§i91l · {FJIB.Q) j~ gra.nt.ed ~he ,1\\µthodty to. 
resolye~iclaitn th~fl:\i)fiw:jty .h~ eQ,ggg~.Q.j11 ajl.Hiwfi.U. 
emp\pyn.:i.~nt dis~~im.w_a.tjpn in ~l°!t?ll-PPlllllim\ln.t< 'of 
dismiasaj :process (Gov.:·Code,.16·0.J/2960 ·et seq,), •and 
a:decision:of tlie .FEfi&against the·:·oourity clearly.has· 
the 'effe9t 9f ''trumping.'1:the authority the count)! '\~99. 
otherwis~ would.have to. refuse to appoint ·or dismiss 
a perso_n::on the basis, for example, of his"·on·~1:1r 
marital;~tatus· or.sexuaJ.·orientation. (See Gov: Cbde~· 
§ l!Z940.) The· circuinstance th'at the FEHC hli.s ·the 
authority in 1;µ9~ illstll:IJ,C\I! tq. disp!.!!R~ ··t.he ultimc@· 
decision· that.. a -.county.· 'otherwise would . •be: 
empowered· to make · regardillg the ·appointrneiil 'Of'. 

tenure of.a· partioular.-·appticant;· bowe~.er, never"h.as 
been viewed as casting any constitutional doubt on 
the application of the FEHA to counties or other local 
public-.· entities:' If the state properly .. may impinge 
upon a ·county's powe{ to ·appoint or ·dismiss· 
employees in order to serve the statewide concem-:of1 

protecting employees from disci-.iminatioli;, it is ·not 
· immediately· apparent why.i the state;• t6' ·serve the· 
stat~wide concern of protecting the. public from the 
widespread risks posed ·by •strikes by frrefigh't\lrs or. 
police officers,- ma)? not similarly ·impinge :o\ipon ti. 
countyls:autbodty·fo have tlie. Iast word-on. employee 
compensation. ·, · 

For'thea.e reasons;lfind the question whether Senate 
Bill 402 -violates· article XL section Hb)-to be· much 

· closer and' in ore difficult than · the majority 
acknowledges. 

II 
Moreover, ii.s noted at the outset, there is no need· for. \.i'·"·:</::~ · : · 
the majority to resolve the question whether Senate · 
Bill 402 violates article XI. section Hb), in light of 
the majority.'il conclusio1fthat Senate Bill 402 v.iolates 
the ent4;eJy. 4~tin~t P.fl?Y!sio.ns of article XI; isection 

· l Ha). The majority's holding under article l}CT_ section 
1 Ha) clearly is sufficient in itsel.fto res.olve this case. 
And· because article XI. · ssctitm I Ha) is a more 
focussed ·provision· thEU) article.Xl.•:sectiou· l(b); and 
is. '.:directed at the parJfoular "evil ·or mischief'' 
reflected , .. in Senate Bill .. 402-which >tis a measure 
enacted .by the Legisla,1;Ure delegating to .a private 
body the power.1to·perforiii <a muriicipal function that 
oth.el')'lise· would-.· be. performed by a-- county, that 
oonstitutional p~oyisLq_1.1 \!!!!JUe~tj_ona)?)y .provides . a · 
much·narrowei>·ground of decision than the ·broatba.nd· 
more general provis1ons· ofiarticfoXl"Becition·.lCb). 

1( ., • •I'< 

Articie: .x:r .. section, .,11fo)o1 Feads ·in full1 "'fhe 
Legisla,tu.i'e. may ·not delegate to a· private person "Or· 
bo<iy pgwe1• to make;· confreil; appropriate, supervise; 
or inforfere. with county or municipal corporatiori 
improvements; mon'ey,•_cir property, or to··lev)i taxes 
or assessments; or pe!fom! muriicipal -functions." 

I. a!iee . :will): the·· majority's conclusion that in 
enactillg Senate· Bill 402. the Legislature 'Violated this 
prov.isian· by delegatillg• to"· ·a "pnvate ·body' .(~e 
~bitratioi, panel) ibe 'Power-to pe!'forrn li.'°imuriicipal 
fw:icticin (establishing the~level·of. compensation for. 
certain county empioyees). Contrary to the ~300· 
argument of the Riverside Sheriffs Association, an 
arbitration panel· caru1ot properly' be viewed "'as ·a 
"pubiic body" exempt from the restrictions of article 
XI:··,•section ·lHa), ·simply ':beciause"1·the panel" iii 
empowered ·to perform a· publii:: function, because 
such reasoning would vitiate· the ' furidamental 
purpose and scope of this constitutional provision. 
And i ·agree with the majority .that-the case of,Reople 
ex,·l-elr .,if.ounger .v. Oounb),>'@(E/:.Dorado t'.0-99•1~~·3. 
CaL3d 1i480 [96 Cal.Riitr. ·553. 48"71 P.2d .U-931 
provides· no· suppcfrtAa~··foe i·Riverside· :Sheriffls:· 
A:ssociation's argument The,.decisionmaking:0body:.;to 
which· govemniental 'functioru:have been delegilted,'in 
the present case-unlike the_bod:y. in·E/ Dorado-is-,not 
charged with the responsibility of talcing info, account 
statewiqe or regional concerns :in· making its 
dec'ision.S;.- but· instead ·is .. granted the authority to 
decide'a quiritesseiitially focal question. 

Accordiii.gly, l agree.-with the majority tl\at-in view 
of· the. wording of article Xl. section-1-H-a}thfr'_ -----
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Legislature may not compel an .unwilling local public 
entity to submit a municipal function to binding 
arbitrntion by a private·body. 

m 
By feitchiiig out unnecessarily to rest its decision on 

the l>.rntv;LprQ.\ii.9jpns of ·article XI. !section I fb), wlien' 
a deciaiori·:based upoil·.the more focussed ·provisioM 
of .article . XL . section . 1 Ha) • w·ould suffice, .. the 
majority not ·only fail§ to beea traditional p1>inciples 
ofjud@al. restraint, 'b.ut alsp creates. an unfortunate 
precedent that rilay Improperly restrict,: the 
Legislature's authority iri· the. future.· ti;i fashion •11 

remedy for stiµ:ewide br .. regiona! safety or ·health 
problems res'ulting·from strikes or othel' labm·~Jielaled• 
actions ·1of·Iooa! pub!ic,1heitlth or 'safety ·employ.ee's, 
Although article XI; ·section ,,,11 (a),; prohlbifs ·•the 
Legislature from 'enlisting. if! p1,.ivate E!l"bitration panel 
to re~o)V.~::i; -~09~J; P.P.li.GJl}Qf· ·firefigliter,:JaboNconfl.ict 
that tlu·eatens to endanger neighboring communities, 
that· ·consUitu.tioirnl ·provisio.1' :wo1.1\c\ .µqt p!'si.1:;JJ.!pe .t!rn 
Legislature from gi;enting ·a:public body-perhapa·fil:e 
the .iPublic Employmen.t Relations-Board CGev.:.·Code;·~ 
§ ··<.•3$4});the author.ity ·to ·Teview ·and :resolve a .local. 
labor· dispute, that:poses ·a signtficant dsk to public 
safety or·health beyond.the borders ofthe·local public 
entity. In. my view, it is improper· to prejudge the 
question of the validity 'op,:. invalidity. :of su9h a 
legislative, measure .. tjrnt is; licit before us, and we· 
sht>uld 1av0id an unnecessarily. broad holding thatimay . 
have,the effect of prematurely i•esolving that question• 
and resrricting the options ·available tD the othef:two 
briinches~of government. 

' .. · ... 
MORENO, J., Concurring. 

.'~.\ •• :. , 1 ·, • _,.·I·· •· ',ll. 

1 ccincur. in the·.majority's result. 1. write.· S\JP.!!r11-~ely 
because. I believe the . .majority's· analysi.'l ·· 11equires 
some•qualification. *:301' <\• · ".,., ., •· · 

•:,· ·: .... ·' 
Th.!l .. :1!1.ajority .. rec·agnizes :that the. governing ·body. of 

cq1:1.*tLfi.s J!re expr~.s~Jna_g!ho~ged under article. XI. 
s·ectlon .. ~.· gib~_ivision: ·.'lb..) pif t!i!'l Ca.lifcmiia 
Oonstjfution to provide ·{im .. the ·"compensation,.",. ·of 
empjoy.ees,!' and that;•-:by·.n6cessacy. implication,o·ithe 
Legislature is not .constitutionally authol'ized :.to set 
employee compensaticm~·{Maj. opn., ante, at p. 285i}· 
The majer.ity further re~ogiHzes. that the ·Legislature 
may nonethel.ess·regulate to some degree·the process 
by which :such .cornpenl,l.ation is negethi.ted. (Maj!; 
opn., ante, at pp. 287,288,) Tlie critical distinction.for 
the majority is between "regulating labor relations" 
and."depriving the·county·eritirely of its autliorlty to 
set employee. salaries..'' (Id. at p. 288, italics omitted•) 

This distinction explains>' for eiample, ptir.·upholding . 
the imposition of labor relation~.~statute.s 'such Eis the 
Meyers"Mllias-Brown Act. on ':local pilblic:'ligencies 
(see Peovle .eJ: rel. Seal Beach Police Offloe1's A1Hfii 
v. Citv af Seal Beach· (1984) 36 'Cal.3d 591 ·[205 
Cal.Rorr. 794. 685 P.2d 1145]) while holding 
unconstitutional a Jaw denying certain state• funds to 
such>1agencie.s that granVtheif. ·employei:is. cost~of-. 
)i.ving increases (Sonoma Countv Otganiza/i'iin: ·of · 
Public':Enwlqvees v. Oountv o(Sono11u(·'(J979) 23 · 
Cal~3d·Q.96:•Sl'Y·318 [152.Cal:Rotr. 903, 59.J P,2d 1) 
(County.of Sonoma)). 

Alth1fagh· ,fuis analysis may be useful;• it- should not 
be ·empl<:iyed: inflexibly.: Even in ilie .;area of·lm:al 
employee compensatim, the distinction between. 
matt~r~ · bf local ·and statewide concern is · not· 
necessarily ·invariable. As we have stated; ·the " 
'consti~tionah:onceptiofmunicipal· affairs ·: .. changes 
with, the·•·oliangirtg ·conditions upon ·which ·it is··to 
operate,~What:may:at one time have been a: matter of 
local c9nceni:inay at a later.tiin:e1!become a matter:of 
state Gciricem;controlled by. the gelierahlaws· oFthil 
state/.•'"(c8ishorr:v. Cllv.;o( Son Jobe. {1969) .I Oal:3d· 
56: .@':•[81 ·iCahRtitr' 46n':·'.460·:P;2d ~'13'/l)" Although 
Californiait;·.Consti:tution·. ·~iarticle 1r·:XI. section: .. ::i ; .. 
subdivi[lion (b) ·'.'i!PP.~!ir§ Jto pr~Ji!!i~. ,the Legislature 
from setting. outright the·: compensation uf·:coulity 
employees,. I am uot' persuai:!Bd.rthat state· regulation 
of: 1··wage,setting/· proceclw-es;· ., even··· when 1.: that 
regiJ.lation,.'intrudes upon th·e oounty.1-s· autonomy as 
rriucli ... Jl.S" .:it does in .. the·' presenL~case,, is; forever 
forbidden:·The question we rJeft•open irl Coi1i11y of 
Sonom'a, supra, "23 .CaLBd ·'·a.tr.page :318, i.'l. whether· 
similarly ,iintrusive legislation' may·. nonetheless be 
justified 'by· the:•existepce. of· a statewide emergency, 
whibh:r,.the :legislation· is 'Teasonably -designed to 

··;:· 

: That ·same.•.question is, I. believe, left. open.in this 
case. There can· be no doubt·. that satisfactory ~abor 
relations·· between local gov·enunents ·and . public 
safety employees is .a matter that,may transcend local 
concerns,. We need not decide whether same kind •of 
statewide emergency might constitutionally justify 
the legisl\itioti at ·issue· here. N o::su9h · eme1,gency "nas 
been -~lleged .. Senate Bill No . ..402 {1999-2000 Reg; 
Sees.) appears. to •\;le "1302 prophylactic rathe1i .than. 
responsive to an actua1 crisis in public safety ·Officer. 
wages, recruitment, or job pelfonnance. Thus, even if 
the presumption of un.constitutionality. fo~··legislatio.ri 
such ·as :Senate· Bill No. 402 may be rebutted by an 
adequate showing .ofextraordhiary:state interest, that 
presumption was not rebutted in this case. "303 
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Supreme Colllt~f tl;ie)J.µited States. 
. NORTON .... 

. v. , .. , ... 
· slffii.,ay co., sTA~;oI< TENN.EssEE. 

: { ·. . . 

: .'· . . . ~--::.'1' . 
Filed May 10, .18.?6 ... 

Ill Eiroqo the ci~~uit ¢ci~, 9,rlhe United States for 
the Western District of Tennessee. 

'•'I 'I ·I· ·. · ' ,,... ' • 

I :,,·p:•. '~· ··: ',!. ";._II 

. ·. . . ;\Vest H;~11dno~e~,"!' 
•I' ,.'.'•'iJ .' , .' 

.C.ounties ~154(1) 
J·04kl54(11 Most Cited .Cases . 
After.the adoption of,Cons.t.Te11nd870, deglaring tbat 
no ,county sb,puld· :.become a ... ,~ockholder in .. any 
coli!lllration.except·,upon election first held, .and tbe 
assent of .three,fourths of the votes cast thereat, no 

. action by. the. county court can, ratify an "•invalid 
subscription to the stopk of a:railroad. cornpE!llY made 
before .. itii adoption, without such election first beld, 

·'l · :;· !'lj' 

Courities ~154(1) ': 
· 104kl 541 l) Most!Cited Cases 

... •·,··-·· .. 
Coi.nides ~·l'83(3) 
104k18313) Most Cite'i:l'Cases 

•'. 

Under Acts TelUl.1867:68, 6. 6, §" 1·, whldr · .. 
atlthotiz~s ·a sub'sci'iption''off ·be'hii!f cif a' ctilliity'fo the 
stook''6f'a· railfoil.ti bY ·til.e county 'ooiift?b'iirl'eqiiites 
tiiat"~ 'majority· fi'f· tb'tf'jiistices in cbmm.isliion when 
tHiJtaGbsoiiptit!n' ls· miiilb shall· b'e. 'pFe~M'i; B.i\~· that a· 
1iiajbflty ·or 'th'&ii~··'j5r~sent ·~hall ccincur tiiefoiri; a 
siibsci'ipi:ioii."whiCb. vias irlvaliil wheri maae is not· 
rEi.tiii.ed'~V,the le\iy''6f a fi&fo p'ay theboni!S issuM'iil 
pa)iineift'ri.f the' ~l!15'scifipti!Jn,:·where'a rriaJoi'lt)i ofrfbe 
just\d'es"in CoriuUissfol\' were not 'present wben the tax 
was· Iev'iM. ··(''' · , " · · · · · 

' ~' 'I • . :\. • 

otf1c'iirs a'ii'il 'Public Employee'{/C=40 
i83ltilo i\f6'8t cit~·a 'c~ses . . '""'' . 
siiil:'~·'Aiits" "r€rui:1 B67~6B; c. -46; l § 2.i, 2s, 
estabi!§Jiin"' a!"fl'Oarci · o( coifurl\ssioiiers .. for the' 
goverllfue!t of a·Ii!ifued 6ohrify, ~·ii~e''iieCiared' void 
~{Wt supf~J#~~ ·coll.ft'.: 6~~ :¥he:":sr.1H~. J'll,d~ifr its · 
cohstltution, whkh vested 'tlie admm1Strat1tili bf the . 

. c~P,~t)/'f11 'J1{s·~ce{'cif th{ 1p~~6e~ ,(be ... c~~·~.sJ~ners' 
appdHi.ted u.Itdei' that act w.e!;~pq}. de facto· ~.W,cers, 
for there.was no office for the~ to fill; and hence an 
att~mpted subscription by them i:6 "the stoclc' 'of' a 

Page I 

· raiL:o'aa'.~cimpany was void. 
"432 *.ftl121 D. H. Poston, ff~ K Poston, and *428 

Jos. H. Choate, for plairitiff u1 error. 

*433 Julius· A. Taylor, R. D. Jordan, and /1'. B. 
Glisson, for defendant in error. 

*434 FIBLD;·J. 
,• 

© 2006 Tbcimson!West. No Claim to Orig. U.S. Govt. Works. 

267 



6 S.Ct. 1121 
1lBU.S.425, 6 S.Ct. 1121, 30 L.Ed. 178 
(Cite ns: 118 U.S. 425, 6 S.Ct. 1121) 

thousand dollars· a year, commencing January 1, 
1B70. 
"435 1Dated at the city of Memphis, county of 
Shelby, state of Tennessee, the, first ·~ay of March, 
1869. . . . . 

[Seel County Court of Shelby Gounty, Tennessee.) 
'BARBOURLEWIS, .. · . 
'Pre~id~µt of th.e Board of County Commissioners 
ofShelby County. - ·· 
'JOHN LOAGUE, 
'Clerk of County Court of Shelby County,' 
**1122 '$60 STATE OF TENNESSEE, $60 
'Shelby County. 
·c~µpqH.No,._._ cif~.R~C!No,,2~1i~· -_ . . 
'Th.e't;fii~te.~ i:if SpeA~Y' pciupo/;ViiH ~.~Y, tp. ~]e b~-~1;t1t 
six~:;qpll!if1~;. hi, ~Q~.;~i,t)i, ?f. J1_eip,pn.i~1 ,,oi1 '!!le. fµ:~t 
day,:C!~j.~PWln'i .. ),~7K·r·,\>;~g ,lf1titl;~s,t 9,J.;e ol)1 bon~ .. 
1'!'.Q,, 3P,, 'for U!OQ~,, 9.(RODQ~. w~tje~. to fylis,~;1,s1·1il,ip'pi . 
River Railios.a· Com iiri ·;. . · · 
[Seaf ci6Jrif)\, ¢8iF1 ~i~~l~y q~µnzy, Teim6s~~;.j 
[Signed] · 
1Jorfil'LoAdliE 

' 19erk.?f S!Jel!;iy 9oi.µity,yourt.J 

-. ·:_ 'I.""'-
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consideration by us, 

From· an early period in the history of the state
indeed, from a period anterior to the adoption of her 
constitution of l 796--to the passage of the act of 
March 9, 1867; th~ a%!Ili$~i\.ti1;m ciftiie 'gci~emment 
in· local matters in each county was . lodged in a 
county C(JU)i, ?:. .'qua~er.1~ ~(),µrt, 1 B.8 it. W!J.S, sq,rr,~~lm~S 
called, composea of Jusl:ices of the peace, :elecfed m 
its different districts. The constitution of 1796 
recogllizes that cotl:'H' ~s an exi~tili~· tribunal, and the. 

. constitution of 1834_ prescrjbes th~ d~ties of the . 
justiceS'Of the ·p-es.cil;bcimposin'g !t.' -Tli.is1 cdunty·3aurl 
alone had the power 18 make ~ counfy iiii°bsciij)ti6h tb 
the Mississippi River ~ih:oad' 9ompany, to issue· 

- bonds for the am6'illit, . anti' io 'levy taxes for its 
payment, unless th~ a~t of M~rc.h. 91 1~-~;7.,~ invested. · 
the board of commrns10ners with that ai'.itliodty. "'St, .. · 
1867, c. 48, § 6. That .act. creS:fed tlie' bi:nirB.; a'til! 
provided <that iC'should consist of 'five persons, 
res'iClents of the .:iiouhty fofiiat·iessi •thaii tw6 years, 
each to ser\re ·for the"-period of .ifivii'1)'"ears(i'aiid 'ilntil 
liis successor should' be elected ~lii'ld lquil.lffied. ·The 
tw'ililty"fifth section ·veste.d iil iftlill>'the j:iowers··and 
diities ·tJien:'possesse·/l·'·by · the .. qua:rtef.ly: coiirl:-io'fthe 
counfy;' mtl -in' 1 addit'ioli' thefotO the ··aulhorJty .. · 'to 
subscribe stock in railroads, which the county court 
of Shelby county has been authorize1i~oy:gfuierahand' 
special law to subscribei·'-·;an¢1:::@4P!'.r itlg1.1i. ~aj,:P,..!l, 
conditions and restrictions, and to represent such 
stock in all elections for directQ!§;H~d::pf.o~i.4i::,,for 

. payment ofsubscriptions.H!l,ma,9.~,,1.) ~" ··,,;:' · · :.:,./• 
. '•\', ~-·. ~l" ' ~·· ,1•. '" ,.,.,' .. 

Ti:i!J.yal[d\j:y, ·Pt ~Ji.is act,l!upJlrs~!:lqrn;oth.~. COUil.ty. cpµrj: 
Wf\S ~t,9nc~_.ass!!.!!;i¢ ~~ ·in·.viq)~ti9n qf.tb.e consti~i:!9.ll 
.of ~he ~Ht!~·;<'rr.Within. a,.mont.4: 1 after,,,\t&,11pas~agi;1 
WIJ,,J;;14M W,i).J..,~c;E~! an !:I at))~~,# 49. 7,.j l\~ti.c_~~ .qf.1 fu.i::: 
peac;e ,of t))_e.c;.o.imt', U;l.J4ei,r.-o:ffic;)al.,c;li.~racter, 8P9:!1.~. 
citizen,s !ll)!H!IX::Pfl.Yera,:.fil~!:I a,.\:iill .ffii.cI:ian\:.i:i.JY)J:\ :\!le. 
n~~e ,of. J,lw .. ~t\lte),• 't~! ·their . rejatiO.J.li:, f).gaµl~;.: th if 
coµ:uµjssio11~r.~-. !J.ppoh.i~ed, 1\.ljeg\!).g, •!~El-! t)i~y.,,, Jl.!)l!
usurp\J.9..· ¥.J.cJ. wen~ unl~W,il}\!y. exer.ci·!l.in,g, t\le *HJ::Z~ -
powers and functions of the justices, and h,ad tak~n,. 
into custody the records .of the county under the act, 
which the reli;itors·:ID~!~t;:~ .. '«~~' Y3,,8fCll~~i,~.n. PJ ;\~.ef 
~onstitu~ion, mentioning s ever,!J.).;s,3~\\~~s,A':!t~)~'.~t'iP:. 
1t ~onfifoted; aµd pi:ay!Ilg ,t1Jaf~t:Ae,.,~c;,t. ~e ,apJU~,¥,.~,~ . 
void, .tqat th~,. !l;\trHJPI,, of,, '.he .. ,,,,9p11llmss1p1m:~, ,\\!. 
e;.;~r,9is~,.·~~ ... po.xr,lf,i;s .~f. t.h,(l 111s~\q11s, be deqJ~rf.~,,~ 
usc11.rp~~i,~.l\1· an~ t\;lat ~R,e. cq,mmi~s~pn~w p~,P,~rp~~~ll)'. 
enj9ijj.~q,, i;i:RW f'l)'\~,rc1s1µ~. tJwiI!-. .1.';1).e case. ~,~Y\R~. 
be~r,. ~)'.ci.9~d a~v.~sel:i. ,t~ th~relators, f!!l.!iPPeal ,Y{,~!l 
tat,~n . .,tp 'file sµpre!J;\~ cqy,f;! of the. stat~. !!Rd peH~in:P. 
th~ f!,PJl~al the . ~ub.smpt1on to the stRpk at th_e 
l:viiss_iS~.lppi .Riv.er Railroad Company was made by 
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the conunissioners, and the bonds were issued. 
, . , E!efor~.~he app~i;il was heard the supreme courl of the 
· .,·:stiite:·had lini:!er foliiiideration a similar siatute, passed 

.. · .. o'r{the)welftli .. oUvlarch, 1868, for Madison county, 
-~Iici'~xl:bndeci to Wilit'e county, which, in like manner, 
undertook to supersede the quarterly courts of those 
counties, and substitute in their place boards of 
collimissioners with the same powers as those 
conferred upon the commissioners of Shelby county.· 
The case in which such consideration was bad was 
Pope v. Phifer, reported in.3 Heiske!l's Repmts [684] · 
of the Supreme Court of the state. Under this act, 
three commissioners were appointed by the governor, 
bemg the number prescribed to constitute the board· 
of White county. The bill was filed to restrain them 
from organizing as a board, to have the act declared 
unconstitutional, and to.perpetually enjoin them from 
acting under it.. The court states in Its opinion that 
the question ae to ihe validity of the act was argued 
with great ability by counsel on both sides, and the 
opinion itself shows that the question was carefully 
considered. The chancellor, as in the case of State at 
the,·Relal.ion of Walker and others ·agaiti.st The 
Coinmissioners, dismissed the bill. The supreme 
court·,reversed the decree, and perpetually enjoined 
the.· ·defendants from acting as a. board . of 
comm1sa1011ers. It held that the act creating the 

. board,: · and confen·ing on. the commissioners 
appginted. by *43B the governor the powers of 
justices· .. of the peace of the county court, was· 
unc~nstitutional and void; that the county court was 
one,:of:th~~·mstitutions of the state, recognized in the 

. constitution; that the powers conferred by it upon the 
.justices of the peace in their collective capacify were 
intended to be exercieed by that court; and that the 
power to tax for purposeH of tlie county could not, by 
any special or local law, be taken from the justices of 
the peace as a county court and conferred upon local 
tribunals of particular counties composed of 
commissioners appointed by the governor. 

This decision was made inFebruary, 1871. 'Jn June 
following the case mentioned above of State at the 
Relation of Walker ~nd others against The 
Commissioners .of Shelby ·County was ·decided in 
conformity with it, the supreme court holding that at 
the time the bill was filed the justices were entitled ta 
the relief prayed, and that the decree dismissmg· the 
bill was erroneous, and it so adjudged· and decreed. 
E\ut it eaid that as the act under which the bill alleged 
that the defendants had usurped office had aince then 
been repealed, and that they had not afterwards 
assumed to exercise the powers and perform the 
duties named in the act, !t WE!B only necessilry, in 
addition to what was decreed above, ta dispose ·of the 

Page 3 

· costs; and that disposition was made by taxing them 
against the defendants, and awarding exet:µtion 
therefor . 

In the same month the suprnme court decided the 
case of Butten~orth against Shelby County, which 
also involved a consideration ofthe validity of the act 
creating the board of commissioners of that cou<J,fy. 
[FNll The action was upon county warrants issued 
by the board, and signed by Barbour. Lewis as its 
president, as the bonds in this suit are signed. The · 
court held· that the act creating the board . was . 
unconstitutional, that the board was an illegal body, 
and that, as a necessary consequence, the warrants of 
the county were **1124 invalid. Judgment was 
accordingly rendered for the defendant. Chief Justiee 
NICHOLSON, in delivering the opinion of the court, 
referred to *439 the two decisions mentioned, and 
said that they had 'detennined that the legislature 
exceeded .its constitutional powers ill assuming to 
abolish the county court, and substitute in its place a 
board of county commissioners with the powers 
before belonging to the county court. The act of 
March 9, 1867, was therefore a nullity, and the board 
of co=1ss10ners appointed and organized . 
thereunder was an unauthorized and Illegal oady. 
The act was inoperative as to· the existing 
organization, powers, and duties of the county court. 
Neither the board of commissioners nor Barbour 
Lewis, its president, had any more powers under said 
act than if DO act had been passed.' 

Counsel for the plaintiff have endeavored to show 
that the adjudication in these cases has been 
questioned by later decisian·s, and therefore should 
have DO controlling force in this litigation. A carErful 
examination of those decisions foils to support this 
position. The opinion that the act was invalid 
because it was special legislation, applicable only to 
certain counties, would seem, indeed; ta be thus 
modified. But the adjudication that the constitution 
did not permit the appointment of commLssioners to 
tal<e the place of tbe justices of the peace for the 
county, and pe1form the duties of the county cou1t, 
stands unimpaired, and as such is binding upon us, 
Two of the cases, as we have seen, were brought 
against the commissioners, in one case, of Shelby 
county, and in the other, of Whi!6 county, to test the . 
validi.ty of the acts under which they were appointed, 
or about to be appointed, and their. right to assume 
and exercise the functions and powers of the justices 
of the peace, and bold the county court in their place. 
From the nature of the questions presented we cannot · 
review or ignore this determination, Upon the 
construction of the constitution and laws of·a state, 
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this_coqrt, as a ge11l)ra!.1:ule, follows the decisions:·of 
· her )l~gbest court, unless they conflict with· or impafr 

the efficacy of some principle of the federal. 
constitution, or of a federal· statute, or a rule of 
conu:q.ercia_l or gener_e,J ... )aw ... · In these cases no 

. pri11ciple of the federal con.~#tu.tkm, or ofany federal 
law, is invadeq, anq no_ [Ul~,ofgeneral or commercial.. 
law: is disi:iigarded, .Th~. de.t~nnination made relates, 
tq tl1e eX:istellce *440 .pf .. 81). inferior tribunal of the 
state, an_d. that deptmding : .1,1pon the ci:instttutj9nai 
power o~ the legislature; 9f .the state to crea~e- it ·and 
s4persede a pre.existing- institution. l/pon a subject 
of Jh.is n11-ture ~the foderal courts will recognize as. · 
authoritative tl1e decinion.of the state court, As said
by, Mr,,Justi9_e .. amt:E.Y, .spe!ll~lng.for the. coµrt in. 
C/aibqrne Co .• y0 i.Bpogks; 'It-. is,•l!ndoubtec!]y ~ 
qu_eition of· local. ppli_cy wi!p ~ach stat\), what s~all lie. 
the ,extent '.!!lJd .. ch\l_tacter of_ the. pow~rs wltjc_h its 
vru;loµs politj_qal and .mi.Iaj9Jp!l.l organi<?;atio!JS shall · 
pgssw;~; 11.p.q,the s~):t;leP,,deoj~jqµ~-.of itil higQes.t PO\lrts 
on tli'fl subjeq! w.i!M~;i,1:~gE)!;d.eq f\S.authorit11tl~!,1 by the_, 
courts .J?f tl!Jl Uµited ,$t!J.t\'l~;,.fpr, it is a. question· thf,lt: 
relates to,.tl)e intem\l-1 C()_rµij:j,tutfgn. of t!w,,bgqy politic· 
of,thi;,i s.wte,' .... J lhU,, S."400...41-0;,s. C:,,4: Suo .. ,.et. 
Rec. ·A:.?9· It .woulq .J,ead ;··tfl gTefl!;,,copJu.•ion, and 
disq1,q_er· if. a sl!lte j;):JJ?~[l,1,-_,.a,9judged.,. by the_ .itate. 
supr~i:iie_. court to be fil.!: un1111tpot;ize_i;I and.Ulega),_body, 
shcw\ci \;I~ )iel~ .py t_be ;f~(l,e_ral_ cqll[ts, dinr~g!J.f_tiing,t41l 
decis.if?Ai of.the,~t~~r:,, 1901.If:!;,· .. tp be an.-.a,uth9rizeg,~cl 
legal body, SA<;\-tl~q§,,~alce.,the.,..claim~:,and rights,,pf 
suitors. depend, in· mEIIly .. jJJ.stl\l).qf%_,not, upoq ~,!lttl~d. 
law, but upon the contingency of litigation respecting 
them beq1g b~fore !I state QI: a fedi;r11-J c<;1urt. Co.nfl.i_cts. 
of thin ldnd sl)qµ)9 b~,.~y,oide,d, ifpos•i\:ll~. -by le~ving 
th.~ courts ,of.one spxer.l'lig1,1t! ·~dthrn. the4: legitil:lla,t!;IJ 
SP.h.ere to be in~-~p~i;id,!'l;!:t ,gf,.j:hp~e ,o,f ~p_ther, .each 
respectiJig, tAe adjugiq1J)PIJ.s:-of tqe, oth~i: <m.subJect•. 
proper\y wWlin its jurisdi_gtion. ,; ·'. ... .. · 

· : . - . -'.,.;r.·.s,·.1; .. , .. ~· · ·r;; · 

On, m1111y subj~cts .the,,9.es;)'iiic;iris, of the- qc;iurts of a 
stat~. fl%· m~r-~ly, ,.11dvin_o,cy,_,,.~o.: ·be fo,llowed · or 
disregw:det;I, ;aRcording, ,!!~«.EtheY,,, c_ontall;l:- tru~- or 
errqne9us -~;i;po~\tioµs of :fl.l~ \!_1.Y,-, -as those of,. a 
fo~~-ign tribunal are trea..t,::;~. .!;lut .on:-man,y.,subj~cts . 
th~y mu~~ .p_ecessarily l;i;i . .cor1clusive,--~.uc~ .. a~, rela,te
to'":~he:: exiStence .p:f her .·sq,Qpniinate !:[ibunals, .the.· 
eligibility ,anc! .election or ,appQiJJ.\ll;\!().}~- ""1125 of. 
th~.ir .. offic.ers, ~pq .foe ;pa,~_sag~--qf..l,ler !awJl ... :No. 
·federal. D!Jltfi:. ~l:)oulcl -re/;\J.se,..to-.!!c.~.ep,(e.uch deci~.\p11,s 
as expressing OJ1 thes~ S!-)\:Jje~\~ the,law of the ',st_l'!-ta, 
If, for instance, _the ~ilPX!'l!Jle coµ,i;\ .of a stat!l shqql~
hold that -an act appewing on h_~r stai:t)te bpok.w.as . 
never passecj, and never p~Ca)I!e -a ._law,' th!' .j;'.~qeraJ · 
courts could not disr~gar~ .the. _decioion, and_

0

declare 
that it· was a law,. and e11f.9rce it as such. South 

Page 4 

Ottawa v. ierldns, 94 U .. S. 260: Post v. Simer·vlsors, 
105U. S.667 .. · 

. ,'. q~ .. 

~441 · The ·decision :'Of the. supreme court of 
Tennessee. as ·to the constitutional existence of the 
boarc~- of co;=issioners of Shelby county is one of 
this class. · 111at -court· has repeatedly adjudgedr-after 
careful and full c1;msideration,that uo stich,:board ever 
had a. lawfuJ existence; -that it. was ·an .,unauthorized 
and illegal. .body; -that its mempers. were 11aurpers- of 
the)'41ncti9n$<and pioWers of the_,Juat!ces of tbe peac;e 
of.the county;· and. that their action in hqlding ·the 
coupty .qqun_ was utterly void. Th.i.s courti,should 
neither gaillil~:i' ;nor deny .the aut~,oritative chnra,!<ter · 
of that, .. (let_e_rmination ....... I_t follows _,that in .. the 
disposition of !he .case ·before us w.e must -hold that 
there Y.i'.as ·no -lawful 1autl10rity in:th!l board .to malce· 
th,(l;_su_bsoription to the Mississippi River--Railroad 
Co_mpany, and to issue the bonds .of which, those in 
su_it are a pa,rL .. , . .... . . .. ', · .. '" " 

,. . . .. , ; . . . ·~ 

But it·i~'llontended that if,the,,aqLcreating the.board 
wits ·void;:.an_d the conunissioners were not.officers de· 

· ju1~e,. -tlipy were nevertheless -offic~rs de,.{aoto,._. and 
that. the .-act;s 1,qt:~·~he ,b9ard --as.--a · de.fapto, court .. are 
binding ,up.on the ;9.0 u11~ •1:,::fh is. ~ contenticm. :in ·met by 
the fact-th.ii.t tliere can he,,ao ·affi_cer, eith,er.,dejw:ti or 
de factp,..if.tbere '.-be nq;)offj,ce"t9:,ftlJ .. As tbe_ act 
attemp);iJ).g.!o cr.eate·the.-,QfJiic!l.,of commisa_ion.ii;r!ill.ever. 
became."IJ.:J\lW, :the-office m:i.ver, .. _c::ame info _exist.ence. 
Some pers.OIJ~·ilir.~:tepded .tb.aNhey ·he.id. the .. offio~; buv 
the law neve.r.-J:eco~ed :tbei:r ,p,etenaions, nor- did 
the.· supreme· coUFt.-·;o.f.~the .-state..··cFrWJ1el).ever ·,such 
pretensi9115. were. c.onsidered ·in .that -coµ!Jt;.-they were 
declat~,4.· tg .. be_ wit)l_out any legal. foupdatio!); \Ind; the 
canunissioners . were. h.el~ · to.,.be .usurpers.- Thfi 
do~triii.e .w.)lich . gi:v,es · ~alid.icy to act~ . o:froffice~11. de,. 
facto, whatev,f)r.;liefects .th~1j~ .. may be in the. legalify of: 
their ap11ojp.tment ... 9( .election, . is. ,..founded· .• upon 
consideratioru of policy and -necessity;. for. -the 
protection of the· public and ini:llviduals whose 
interests may 1:i.e afi;o;ct~9 .therel;ly, -:Offices -are cr_eated 
for tlw. benefit otth~ .• pubiic,: ani:l: pri;yate parties ~are 
not permitte.cl to inquire into tl\¢.r title of perspns 

-clothed. with the evidence of s_µ_ch. 1 offices, aJ!.t;l,,. in 
appa~~~t possessiou. of their. powei:s and fup.~tioQB. 
FQr. tb,~ .... go,0d orcler- aqp , p~a.c.e of aociety .... t)l.eir 
autho.rity is tq, l;le respected and_ obeyed until_, in. spnie 
regula\.,.mpde prescribed by law; .. their ti.t\e is 
inv11,sJ:igat~i;i and determin,!ld,, "442)\,is manifest tb11t 
end] esp .conf\Jiiiop. would,~~s.µlt-if in ~veiy proce~ding 
before such ·officers their tl~le col,!)d ·be i;:~!led ,in 
qu_estion ... But. "fhe idea . of an officer implies t)le, 
existence of an office which he holds,· It w,euld b.e a 
mis_appllcatioI\ of ter~~ -t9, call one·.an. 'officer who 
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holds no office, and a public office can· exist only by 
force of law. This seems to us so obvious that we 
shoUJd hardly feel called upon to consider any 
adverse opinion on the subject but for. 'the earnest 
contentioi(cif plaintiff's counsel that such existence is 
not essential, and that it is sufiicient if the office be 
provided for by any legislative enactment, however 
invalid. Their position is that a legislative act, though 
unconstitutional, may in terms create an office, and 
nothing furtber than its apparent existence is 
necessary to give validity to the acts of its assumed . 
incumbent. That position, although·not stated in this 
broad fonn, amounts to nothing else. It is difficult to 
meet it by any argument beyond this statement: An 
unconstitutional act .is not a law; it confers no rights; 
it imposes no duties; it affords no protection; it 
creates no office; it is, in legal contemplation, as 
inoperati,ve as though it nad never been passed. 

In Hild1·eth v. Mclnti1·e, 1 J. J. Marsh. 2D6, wehave'a 
decisio.n from the court of appeals ofKeutuolcy which 
well illustrates this doctrine. The legislature of that 
statli · u~empted to abolish the court of appeals 
established ,by her constitution, and create in its stead 
a new couit Members of the new *"1126 court were 
appointe~;.--~d undertook to . exercise judicial 
functions: .. ;i;hey dismissed an appeal because the 
record ·wEl!l ,not filed with the person acting as their 
clerk . .A,.l?.~i:tificate of the dismissal signed by. him 
was recej;:_ed by the fower court, and· entered of 
record,. an4_execution to carry into effect the original 
decree.was·ordered to iBsue. To reverse this order an 
appeaJo:.w.irt ·taken to the constitutional court of 
appeals. The question was whether the court bfllow 
en-ed i.J1 obeying the mandate of the members of the 
new court, and Jts solution depended upon another, 
whether they were judges· of the court of appeals, and 
the person' acting as their clerk was its clerk. The 
court said: 'Although they assumed the functions of 
judges and cleric, and attempted to act as such *443 
their acts in· that character are totally null and void, 
unless they had been regularly appointed under and 
according to the constitution. A de facto court 'of 
appeals cannot exist under a written constitution · 
which ordains one supreme court, and defines the 
qualification· and duties of its judges, and prescribes 
the mod6 of appointing them. There cannot be more 
than one court of appeals in Kentuclcy·as long. as the 

·constitution shall exist, and that must necessarily be a 
court de Jure. When the govemnient is entirely 
revolutionized, and all its departments usurped by 

· force or the voice of a majority, then prudence . · 
recommends and necessity enforces obedience to the 
autboriiy of those who may act as the public 
functionaries, and i.J1 such a case the acts of a de facto 
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executive, a de facto judiciary, and a de facto 
legislature must be recognized as valitj,;, ;B11t ~l1is is. ''-, 
requited by political necessity. ' Tlliire~:if 'no'.- c• 

'government ill action except the govenunenfdefacto,' .7.'' 

because all the attributes of sovereigil:fy:';have~ by' · ' · 
usurpation, been transfen·ed from those who· had been 
legally invested with them to others who, sustained. 
by a power above the forms of law, claim to act, and 
do act, in their stead. But when the constitution or 

. fo11n of government remains unaltered and supreme, 

. there can be no de facto department Qr de facto 
office. The' acts of the incumbents of .such · 
departments or · office cannot be enforced · 
conformably to the constitution, and can be .regarded 
as valid only when the government is overturned. 
When there is a constitutional executive and 
legislature, there cannot be any other than a 
constitutional judiciary. Without a total revolution, 
there can be no .such political solecism in Kentucky 
as a de facto couit of appeals. There can be no such 
court while the constitution has life and power. 
There has been none such. There might be under.our 
constitution, as there have been, de facto officers; but 
thern never was, and never can be, under the present 
constitution, a de facto office.' And the court held 
that the gentlemen who acted as judges of the 
legislative triblinal were not incumbents of de Jure or 
de facto offices, nor were they defaoto officers of de 
Jure offices, and the order below was reversed. 

In some respects the case at bar resembles this one 
from Kentuclcy. *444 · Under the constitution of 
Tennessee there was bnt one county court.· That was 
composed of the justices of the county elected in their 
respective districts. The commissioners appointed 
under the act of March 9,"1867, by the governor were 
not sucli justices, and could not hold such court, any 
more than the legislative tribunal of Kentucky could 

. hold the court of appeals of that state. In Shelby Co. 
v. B11tterworth, from the opinion in which we have 
already quoted, Chief Justice NICHOLSON, 
speaking of the claim that Barbour Lewis, the 
president of the board of county commissioners, was 
a de facto officer, after referring to the decisions of 
the supreme cou1t of the state holding that .the board 
of commissioners was an illegal and unconstitutional 
body, said: ·'This left the organization of the county 

·court in its· former integrity, with its officers entitled 
to their offices, and creating no vacancy to be filled 
by th,\\ illegal action underthe·act of 1867. It foliows. 
that Barbour Lewis could not be a de facto officer, as . 
there was no legal board of which he could be 
president, and as there was no vacancy in the legal 

• organization. The warrants issued by him show the 
character in . which he was acting, and repel the 
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presumption that he was a de facto officer. He could 
be, under the circumstances, "*1127 as we cari 
judicfolly lmow from the law and the pleadings in the 
case, nothing but a Us!IIJler. There must be a legal 
office in existence, whlbh is being imp1'operly held, 
to give to .the acts ·Of such incumbent the validity of 
an officer defacto,' · 

Numerous cases are cited in which .expressions are 
used which, read apart from. the facts ·of·the cases, 
seemingly give support to the position of counsel, 
But, when tead·in connection with the facts, they will 
be seen to apply only to the invalidityFirregularity; ·or 
unconstitutionality :of. the mede· byrwhich the party 
was appointed• or ·elected··to a· •legally ·existing· ,o'ffioe.'· 
None of•them sanctions .fue·doctrine ·that there can •oe' 
a defaoto office under, a constitutional. government;· 
and·that the'•Rcts of the incumbents·ii.re entitled· to 
consideration .as ),laJid acts of 'a de facto ·r'officerJ 
Where an. office exists under the .law, it mati~re not 
how the appointment, of the incumbent<is made, so far 
as tbe validity of his acts are concerned.· •'It ·is ~445 
enough thilt he is clothed with the insignia·., of ihe 
office, and' exercises ii;s 'Powers ··and functions·, ·As 
said by ·Mr. Justice ·MANNmG, ot:the supteine court· 
of ·Michigam-·41 Carleton v. :Peovie(:lO •Mich.' ;259:· 

. 'Where there· is no <Office there .. cano·be ·no ·officer 'de 
facto, for-:the 1reason .thaMli.ere. can -bi;, .. noiie •de jur·e. 
The county; office: existed:·by virtue:of the:constitution' 
the moment the new county was organized. No act of 
legisla.tiom·.Was ·necessary.• for,;tbatipurpose~ .. And all 
that is. required- when ·there is an<.office to· make an 
officer··de faato, is:cthat the. individual ·claiming·,the · 
office is in possession ofit, perfoimingdts duties,-and 
claiming .to be such -office~ under color.of an. election 
or appointmen_t;· as·ctJ:ie)'Case ma)'c.'be, . .rt is not 
necessary. the.t•hlsielectiori or appointment be validr 
for that. wotildimalce .him an offii:ey::de Jure .. The 
official acts of such. persons lire :recognized as valid 
on grounds of public ·policy, arid for the protection of 
those· having official business !CJ.transact.' ". 

•,, ,· 

The case· of Btate . ..v'. Carroll, 38. Conn. 449,·· decided 
by the · silpJieme court. -of •Gomiecticut,· upon. ;i1hlch•· 
special reliance _is platecf.:by, counsel; arid,, which is· 
mentioned with strong cori1mendation as a lBI\d•1nru·k 
of-the. law, in no way militates· agai.ilst...the .doctr.ine 
we ·hfive decl~ed,· but is in harni.ony with· 0it, That 
case w.ail thill:" ··The· ·cqnstitution • of Glcinnecticut 
provided that···'il.11 judges. should. be elected "by 0its. 
general assembly. · An Ii.ct ·of . the legislature 
authorized the clerk. of a cify court,·,.in case of the 
sickness or absence ofits judge, to appoint a justice 
of the peace to hold the court ·during· his temporary 
sic\:',Jl!!SS or absence. A justice of the peace having 

.. 
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thus been called in; and having acted, a question 
arose whether the judgments rendered by him were 
valid. The· ·court held that. whether the law was 
constitutionaJ··ornot;-he was·an· officer defaoto, and, 
as such; his acts were valid. The opinion of'Chief · 
Justic·e BUTLER" is an elaborate and admirable 
statement ofthe·law, with a review of the English and 
American cll!les;•on the validity of the acts of defdcto 
officers, · however illegal- the· · rribde .. ·of ' their 
appointment· It criticises the langtiagirnfs'ome cases, 
that the' officer must act un'dfli' color of authority 
conferred by .. a person having pnwer:,,07/primd facie 
power,. tii appoint or elect in the particulB.1' ca:se; Eind it 
thw defines an officer de facto: · '"446 'An officer •de 
facto is one whose acts-,.though not thbse ·o'f'fi::Jawful 
officer(the<law, upon principles ·of.policy' and justice, 
will no]d,\lalid;'BO far as. they involve•fue.filterasts of 
the public and third persotis1·\.vhere ·the duties 'of the 
office · are exercised--First, · without a lmown 
appointment OI.<c~eleQtion, but "' under• 1 _; such 
circlimstaiJ.ces of i·eputation or acquiescence· as were 
caicillated .to induce· people; ··without inquiry, to . 
submiMo or invoke his actli:mi•<supposing 'him to be 
the ·officer he assumed to :be; \S'econd,·uiJder'color·of a 
!mown '!llld viii.id aj:lpointnient· or:•election, ·'but where 
the officer ·had·tfa.iled .to confonn'to some precedent{; 
requirement; or·1condition, ··as"to ·-ta.lee Bn"Dath;ngive a: 
bond, or me·:·•lil~e;.,.,third;•' uiider f:t:fufor••of '-R·l'lmown 
election: or:appofutm.ent,Woid:becauseifu'e:officer w~ 
not eligible; ar:1bec·ause,there•was 'ii. want•ofpower in 
the ehicting1or.appointing,body, or-·by rell!lcln ofsome 
defec£ m irregularity"*"U.28 in· ·its .. :lixercise, such 
ineligibility; want•cif.power,-or defact being.,unlcnown 
to tlie pub!ic;fourlh;under color ·of' an .election or an 
appointment : , by . or pursuant·• to 1a public 
unconstitutional .law, >before::tl1e same is adjudged-to 
be·such.'·.,,. · '• • .. 

,., .i ~·. . . . ' ' 
Of the great •nuinber of cases cited by the chief 

jtistice, noue·recmgniz.es such··a thing •·aS a de facto 
office, or-.speak:s. ·of a person as. a de facto officer, 

·except when:. her-is' the incumbent· ofa· de Jure office. 
'llhe fourth head ·refers, not to the unconstitutionality 
of•. the act creating the office, · but0

• to ··the 
unconstitutionality of the act by ·which the· officer. is 
appointed_ ;to 1oan office .. legally· <lXiSting.. That 'such 
was-the meaning of.th:e chief:dustice 1s apparent from 
the case~l'cited ·by' ·him iri support·of the last position,· 
tCJ ·some -of•which .. refereilce will .be made .... One :cif · 
them''(q.av/or"v· Skrine .. 3 B1·ev,.S!E) arose in South 
Cai·olina in 1815. '·By •an .act.of.that•state of 1799,the 
governor was 'authorized to :appoint and commission 
some fit-and proper person to sit as judge in case any 
of the judges on the cir_cuit should happen to be sick, 
or· become unable.to hold the·court in his circuit. A 

O 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.· 

272 



6S.ct.112l 
11BU.S.425, 6 S.Ct. l 121, 30 L.Ed. 178 
(Cite as: 118 U.S. 425; 6 S.Ct. 1121) 

presiding judge of the court was thus appoinied by 
the governor. Subsequently the act was dedared)9": ;, ,, ... 
"'447 be unconstitutional, and the question arose·i." "~' 
whether the acts of the judge were necessarily. void::' .. ;, '' 
It WBB held that he was a judge defacto, and actilig" '" · ' 
under color of legiil authority, and that as such his ... 
acts were valid. Here the judge was.appoii1ted to fill 
an existing office, the duties of which the legal 

. incumbent WBB temporarily incapable of discharging. 
Another case is Cocke v. Halsey, 16 Pet. 71. It there 
appeared that, by the constitotion of Mississippi, the 
judges and clerks of probate were elected by the 
people. The legislatore provided by law that, in case 
of. the disability of the clerk, the court might appoint · 
·one. An elected clerk having left the state for an 
indefinite period, the judge appointed another to 
serve during his absence. The Jaw authorizing the 
appointment was declared unconstitutional, but the 
acts of the clerk were deemed valid aa those of an 
oft1cer defacto, Here the office was an existing one, 
created by law, · 

., i..~! •·..:: .. 
To Can/eton• v. Peoo/e. 10 Mich. 250, we have 
already reforred. By the constitution of Michigan the 
laws of. the legislature took effect 90 days after their 
passage..;;.The legislature, on the fourth of February, 
passed an act. creating a new county, and authorized 
the election of county officers ill April following. 
The officers y;ere elected within the 90 days, that is, 
before. the. act took effect, and they subsequently 
acted as"'SU,Ch;officers, The validity of their acts was 
questione¢-o.n the ground that there was.at the time 

· no law-1hat authorized the election, but the offices 
were existing by the constitution, and ns they 
subsequently entered upon the duties of those offices, 
it was held that they were officers defaato. 

In Clark v. Com., from the supreme court of 
Pennsylvania, (29 Pa. St. 129 ,) the question related 
only to the, title of the offic.er. The constitution of 

·that state provided for a division· of the state into 
judicial districts,. and for the election of the presiding 
judge of the county court for each district by the 
people thereof. The legislature pBBsed a law 
transferring a county from one judicial district to 
a11other during the term for wl1ich the judge of .the 
distrlct had been elected, and while presiding judge 
of the district to which the county was thus 
transferred he held court, at which a prisoner was 
convlcted * 448 of murder. It was conte11ded that the 
act of the · legislature was equivalent .to an 
appoiniment of a judge for that county, and therefore 
unconstitutional. The supreme court held that, 
admitting the law to be unconstitutionaJ,.the judge 
was an officer de facto, and that the prisoner could 
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not be heard to deny it. Here, also, the office was one 
created by law, and the only question was as to the 
constlhltionality ofthe law authorizing the judge 'to 
ex ercjs~,-it. 

It is evident, from a consideration cifthese.cases, that 
the learned chief justice, i.11 Stale v, Carroll, had 
reference, in his fourth subdivision, as we have said, 
to the unconstitutionality of acts appointing the 
officer, and not of **1129 acts creating the office. 
Other cases cited by counsel. will show a similar 
view. 

In Brown v. O'Cannel/, 36 Conn. 432, the 
constitotion of the state provided that the judges of 
the courts should be appointed by the general 
BBSembly, An act of the legislatore established a 

. police court in the city of Hartford, and provided for 
the appointment of judges of the court by the 
cmnmon council. It was· held that the judge could be 
appointed only by the general assembly, and to that 
extent the act was unconstitutional. There was no 
question as .to tbe validity of the act,. so far as it 
established a police court, and the appointee of the 
common council WBB. held to be a judge de facto. 

The case of Blackburn v. Slate,. 3 Head, 689, only 
goes to show that the illegality of an appointment ta a 
judicial office does not affect the validity of the acts 
of the judge. The constitotion of Tennessee requires 
a judge to be 30 years of age._ A judg~ under that age 
having been appointed, it was held that he could be 
removed by a proper proceeding, but unHI that was 
done his acts were binding. 

In Fowfol' v. Bebee, 9 Mass. 231, the legislature 
'passed an act erecting the county of Hampden, and 
provided that the law should talce effect from the first 
of August next ensuing. Before that date the 
governor, with the advice and consent of the then. 
council, commissioned a person as sheriff of the 
county. There was n.o such. offke at the time his 
commission was issued, but when the la\\f went into 
effect he.acted under his commission. It was only the 
case of a premature appointment, *449 and it was 
held that he was an officer de facto; and that the 
legality of his commission could not be collaterally 
questioned. · 

Nmrn of the cases cited militates against the doctrine 
that, for the existence of a de facto office1·, there must 
be an office de Jure, although there may be loose 
expressions in sorpe of the opinions, not called for by 
the facts, sii0emingJy against this view. Wl1ere no 
office legally exists, the pretended officer is merely a 
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usurper, to whose· .ilcfi:n·o :·validity can be· attaclied; 
an1l such, in our ]iidgiiieiit~ w.aa:the: position of the 
commissione1~ of· Shlilb'f 'county; who. undertook to 
act as the county·'-'. court; whiCli' ·. could be 
constitutionally held only by justices of the peace. 
Their. right to d.iscii'aige. tlie duties of justices of the 
peace was never recognized· by the justio'es, · but ·from 
the outset; was resisted by legal· proceedings, which 

· terminated.•in an adjudic!il:io!l that they were usurpers, 
clothed with no authorify or official function. 

It remains to consider whether · tbe action of the 
· commissioners in subscribing for stoc\c of the 
Mississippi Riv.er Railroad Company, and issuing the . 
bonds;.,1of ·which 0those .-in suit- are a part, being 
original:lY .in valid; was·.·afterwards ·ratified,·by. the 
county." The county;:ci;>urt, consisting of the justices 
of the peace, eleotedc:in· 'their respective districts,. 
alone had ··power. to rnalce ·a· aubscrintion and,, issue 
bonds,>,ThfsiXth,section·Of the· act of February.\25, 
1867, to which•the·bonds on tbeir face refor, provides 
'that the county court'of any· county through·whfoh 
the line of the Mississippi lliver·:Railroad is.proposed .. 
to run;.a·majority of.the justfoes in commission at the 
time concurring, .,-may .make I!- corporate or -county 
subscription to the capital stock of said railroad 
compan.yrof\•M ;a!llo!:l!±t,not exceeding two-thirds the· 
estimated .. ,cost,,of. ,grading tbe ,mad-bed through the 
countyr<·and preparing.fue .. same:for..the iron rails; the: 
said;cpst to be,:veri:fied by,tb~ sworn staternent:ofthe 
president or: chief- engine~r:· of. said company .. Andr 
after:.sucb subscription shall have· been entered.upon. 
the-.books ,of the· railroacb.company, either by.foe 
chairman of the county court; 01' ·by any other 
member of the court appointed therefor, the cou1t 
sha!lopropeed,-.w\thogt .n11:t11~f·E~f~!!JDCe or· de\f!y, to 
ieVD' an .. *450 assessment on· a1ktil.e taxable property 
within.·the•county"'suffi.cient.to pay said subscription;. 
and the .same shal! ·be.·payable in three equal .annual .. 
installments, commencing ·•witb .. the1 fiscal year, in'• 
which ,said subscription;·Shal] be made:, And it shall 
be, lawful,;dor county courts ~t.1130 · malting 
subscriptions as herein •provjded to issue short bonds · 
to the. railroai:l company, ·in. anticipation of the 
collection of the·.annu_al le,vies, if thereby construction 

·of.the wor-kmay be facilitated.' St. 186], c. 48; § 6; 
On',. the fifth::· of. the following". November the 
legislature passed. an act declaring ~that · the 
subscription authorized in said sixth section to be 
made· to. the capital stock of the Mississippi River . 
Railroad ·Company, by the counties along the 'line of 
said nailroad, may be .made at any monthly term of 
the county courts of said.·counties, or. at ·any special 
term .of said courts: .. provided, that a majority of all 
the"· justices in• .. commission in the counties 
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respectively shall be present when· any. such 
subscription is made; ilnd provided,. further,· that a 
majoritrof those present shall . concur therein.' · St. 
1867, c. 6, § L 

Neitlie~·cifthese· acts, as counsel observe, recognfaes 
or in any way refers' tq the county' commissioners, 
though the last ·act was passed eight months ·after the 
act creating the board of commissioners ··for Shelby 
countyi' Both· provide th!!t·.the subscription· may" be' 
made by the county court; but upon th.e condition.that 
a majority of,all the justices in commission shall be 
present, and a majority of those present shali' c~ncur 
therein. · " · 

The county court:m.et on .. the fifteenth.of:Noveriiber; 
1869, for the first.time after .the passage of the act, of 
March·9, 1•867, and assumed its legitimate furictions · 
as the govlirning .agency ·of tbe county. On. the 
eleventh of Apr.ii, ·(870, it again .met, and establishetl 
the rate of taxation for the Mississippi River Railroad 
bonds at 20 cents on each $100 worth of taxable 
property., Ai.it~ , m.~6.ting pn :~f<'. s.i?:J:eenth" of tliaf 
month it ordered that .the ·tax for those.•bonds: should 
be JO ceil.ts,·on: ... ei!ch $-1.00 worth: .of»property, At the
meeting 'on·, ·the -1 lth there were ·2~.,Justic'es of, the. 
peace p1'esent, of whom J.8-.voted for the tax lev)'r and · 
on. the 16th .. on'ly · *451.il2 jQstices ·Vfere present. 
There. M'ere~iin ·the !County .at':that.time ,45 justices·.-iii 
commission,· There 'W.ere no ;other exeetings· of the 
courity ·court urttil after.May 5, 187.0, on which day 
the :new constitution., of 1Fennessee went, into effect; 
which• declared:hat 1tbe· credit of:'no count:Y, .. ·city; or· 
town shall ·be ·given cir loaned to. or in aid ·of any 
person,, company, association, or :corporation,<· except 
upon an election to be ·first··,held":by ·the .qualified 
voters of such county, city, or town, and the assent of 
three-fourths '()f the votes cast at ·said election; nor 
shall:anyrcbunty, city,. ot:towri become a·stoc!Cholder· 

. with· .. ,otbers in ·any · company, association; or 
corporation, .. except· upon a like election and the 
assent.of a like majority .1 

• 

By this provision of"the constitution the. couoty 
court; -as ·thus seen, was shorn of B.IlY power.to order•a 
subscription. to stock ·,of any· railroad·· company 
without the previous assent of three-fourths. of •the 
voters of -the county cast at an· election. held by ·its 
qualified voters,.· and,. of ,-courne; it could not 
afterwards; without ·such assent; ·give•-validity. to a 
subscription previously· made by the commissioners. 
It could not ratify the acts of. an unauthor\zed body. 
To ratify .js to give validify to the act of imotber; and 
implies that the person· ;or body ratifying· has· at-:the 
time !lower to do the ·act ratified. As vie said in 
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Marsh ·v. Fulton Co., where it was ·contended, ·as·fo·,.:·: · 
this case, that certain bonds of that·:couil.ty;dsstied : .. •. 
without authority, were ratified by'Various:actil of its::\,'· 
supervisors, 'a ratification is, in its'effe9t upoidhe aW!8)•:. 
of an agent, equivalent to the possessioii'·by him of a 
previous authority. It operates upon th·~·act ratified in 
the same rrianner as though the authority of the agent 
to do the act existed originally. It follows !bat a 
ratification can only be made when the party ratifyh1g 
possesses the power to perform the act ratified, The 
supervisors possessed no. authority to · make the 
subscription or issue the bonds in the first instance 
without the previous sanction of the qualified vocers . 
of the county.' The supervisors in that particular were 
tlle mere agents of the county. They could not, 
therefore, ratify a subscription without a vote of the· 
county, because they could not make a subscription 
in the fast instance without such authorization. It 
would be absurd to say that *452 they could without 
such vote, by simple. expressions of approval, or in 
**1131 ·some. other indirect way, give validity to acts, 
wh_en they. were directly, in terms, prohibited by 
statute from doing those acts until after such vote was 
had. That :would be equivalent to saying that an 
agent, not haying the power to do a pwticular act for 
his principal; could give ·validity to such act by its 
indirect recognition.' 10 Wall. '676. 684. See, also, 
County of Davies v. Dickinson, 117 U.S.----; S. C. 6 
Sup. Ct: . Rep. 897: McCrnclcen v. Citv o( San 
Francisco. 16 Cal. 591, 623. 

No election -.was held by the voters of Shelby county 
with r~ference to the subscription for sfock of the 
Millsissippi River Railroad Company after the new. 
constitution went into . effect. No subsequent 

· proceedings, resolutions, or expressions of approval 
of the county cowi: with reference to the subscription 
made by the county commissioners, or to the bonds 
issued by them, could supersede the necessity of such 
an election. Without this sanction the county court 
could, in no manner, ratify ·the unauthorized act, nor 

· could it accomplish that result by acts which would . 
. estop it from asserting that no such election was had. 

The requirement of the law could not, hi .this indirect 
way, be evaded. · 

The case of .Awinwall v. Commissioners o( Davis 
Co .. 22 How. 365, is directly in point on.this subject. 
There tbe charter of the Ohio & Mississippi Railroad 
Company, created by the legislature of Indiana in 
1848, as· amended in 1849, authorized the 
commissioners of a county tiirough which the road 
passed . to s)lbscribe far stock and issue bonds, 
provided a majority of the qualified voters .of the 
county voted on the first of March, 1849, that this 
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should be doiie. The· election was· held· ml"tliat: day~ 
and a majority oft\1e v.oters voted that a ilublicription 
should be made. In September, 1852, the boai'd' of 
commissioners, pursuant to the acts and election, 
subscribed fm·: 600 shal'ea of-the~ stock b'fthe"raih·oiid 
compiuly, ainoUntiiig to $30,000, and in piiyfuiiufofit 
issued 30 'bonds' 6f$ t;ooo each'; signed anti iiilaled by 
the ·president of the· board, ·Euid attested by the autlitor 
of the ·aouiify, :and delivered ·the sii:ine to·" the 
complihy.' ·These 'bcintis citevt interest EiMhe' rilfe of 6 
pef ' cerit. ·pet a:mium, for. wliich ciouporiil ' were 
attaobed'/ *453 Thil plaintiffs bficaine the holders of 
60 of these 'coupons, and upon the·m tne' 'suit' was 
brdiight. against !lie commissioners of the 'couiify. 
After thidtibsciiptloii was vofod, but before· if 0viii:S 
made' oHhe'"bands illsued, the new '"ccinstitutioii of 
Indiana' went -rnt0 effectt1"Which "cont~mea the 
following' j:ifovisioii: ~o counfy shall subscribe for 
stock in any incorpoi·ated' cciiiipany unless the same 
be paid for at the time of such subscription, nor shall 
anf coililty l6Eii{ its creclif"to any iiiacirp'onited 
ctirnpany; ribr bciffow money for' the. purpii'sb' Of 
takirig'stoolt irt·Ein)i such compiii'iY.' ArlicJe· 10; §. 6. 
ThiS'prcivision was seH1p agiiifist the validify"o'f the: 
bbii"ds iiiid c'ciupons;' and the questi.oi:i arose wliethJr: 
uni:!er tlie charter of the coriipa!lfEin:d 'its"limeiidmerit;. 
tlie 'rignt t'6 the' iiii'iliify stibscriptiiin be6an]e sci vesood 
in : the ~company a& 'fo exclude'Jtne·'.:o~iiratioil .of-lh'e 
new ci:ni'.!ititutlori. · 'Tlie 'cimitl:held "tliafthe proviiifoiis 
of tbe. bhilrieFauthorizmg· th~' commissioner~ tci 
subserib'e ·' coitforred a '· power upfln Ei"' public· 
COrp{Jratioii' Wbfob' I 00Ul1! be 'miJ~fj'ed,'' 'cliifu:g;'ect;' 
eiiHifged:i' 'or r~e'Strliiifl!li' ·bji' 't'l'f~·'~legi:slafure;· that by. 
'voting for tlie i:i.JJ:iscription i\o 'ociiitfiicf'w'as cieat~d 
which p~e,le11fed" the ajiplic'Eition·:•'.of tlie' i:liiw 
coiistifuticin: that the mere vole lo sub'sc1'ille did not 
of'ltselfform a contriibt•with ·the -Company witbiii' the~ 
prdteCtioh of.'the •'fiiaifat ctihstifution:;· tlieit. ilii'H.l 'The 
subscription was actually made no contract was 
executed; and that the bonds, being issued in 
violation: ot-:'!he new foilsti~tion of the stale, were 
void. That coniltirution· withdi'ew from tii:e county 
commissione.rs Eill"'authoiify' lb !hake ·a sul:iscription 
for the stoclc of an in.corpoiated company, except in 

·the manner Eilid ·tinder· the dfourrisforices pr~stfi~t!d 
by that. instrument, even though a vote for such 
subscription had been previously had, and ~-ri\~jo~ity' 
of the voters had voted for it. The doctrine of this 
case was r~affirmed ·in Wadnvorlh v. Suoe1'visors, 

. 102 u. s: 534. 

it follows that no ratification af the subscription to 
tbe Missillsippi River .**!132 ~ailroad CompB.ll,y, or 
of the bonds iss·ued for-its payment, could be made by 
the county court, subsequently · to · the new 
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con~titµtion of Tennessee, . without the, previous 
11Bs~nt of .three-fourths ;Of:the voters of the county, 
whi(lh has never been 'given. ,: 

~· ' ! •. ,.•' t. 

*454 The question recurs whether.·an}' .u·atj.fic_aHon 
can b~ infen·ed from the:.action•qfthe cqunty,court.on 
the elev~nth and sirteentq of:April, 1870 .• which was . 

· h_BJl. ·.P.~fqr~ that cqnstitutiqp. took effoot.-. . At the 
meeting of the court on thos.~. days a rate ,qf tax· was 
e~tabli.~f!ed,·t<;> P..e ley!i;id foi;,,tjie payment of the bonds, . 
but,it appear~;fi·on:!.its records that on both days le~s 
than .. a \najorlty qf th!) justit~s. of the county were 
pres.ant,. al!'q . the cotJnty. court, wider , those 
cir\'.!Jµ:J.Stanc~s, qoulc\•.: not even· dife~t.!Y hay~ 
auj:horjz~d the subscr-jption, The leV¥. ofa)11x for. the 
payment o.f.th~ bonds, Vl'.he!l. a less nurnbei: of justices 
were present. than. waul~: have been n.ecessa!Y to 
order,,· a S!lbscriptio!l.,, .cou)d not ope!'at~ .. as a 
ratifjpatio_n of a void .s>ib~cription. . , 

' ~ , I • , • ·• 1 , 1.: • • • 

It.is .\.\wm:essary to pur~\lfl. this subject fur:tlie!'. We. 
a~e s!ii:\~ped that none o.f the positiorn ta1rnn ,by tj;te 
plain~iff can 1.ie sustaW,e,c;i,_ Th_e. origir).al inva.~dify._ of 
tbe' acts ·.,of :the. cormi:U.ssioners has never .... been. 
subs~que~tly cu~~d. ~t~~Y· be; as alleged; that t~~. 
stoc\c, r9f:,. t(\e ra,jjroacL,-,c,:o!llp!µ!y for·" w.J,i.icb, they 
sub~cpibed is ,.fltjll b~ld.,., py.Ahe .pgu,1_fy .. · .. · If .. S9., ·the 
county, Iµ!J.Y,;.:P.11,.pr9peEi.,p_r,gqi:;eding~. b~ .. requ)r~d to" 
su)T,~g..4er iqg.t~~ico_rqpE!jiy,, Qf .. to pay its VE!!µe; for, 
indep~i;itjently of all'. res1;rMicms ,upoi;i . municipal 
CQ11P.9Xj\tio!ls, .tb,ere is .a, ... rule of justice. that .must 
contrp!. them BJ!tiLqq1;1trqls iJ!p,iviciuals. Ji tl1ey obtain 
the. propercy,g,f._q1;qi:;xs .~i.th9ut rig!lt, .. they mus~ r~1:tlrn: . 
it' .to ~be .j:nlti;'..<?,Wl!ers, .. or .pay ·for .its ¥!J.lue. But 
q1Jestion9.-,of tµat nllt!:I!~, \\9 not. arl.s.e. i.,n .. t)l.is ca,se. 
Here itjs 5im,ply a que~~ori as .tq the valiciicy of,the 
bonds ir). suit,,-f!n.ci as tha~.cwwot. be sustaineQ., the. 
jl.\cigme,l!t ):i~)ow must be affirmed; ar,id \t ··is' s,o 
orderec;i,., .... 

FNl This ~ase does not appear- to. be 
reported. A copy· .of ,t\:\!'1 .. ,opinion was. 

· furnished,.the ·court by .couns.e). 

118 U.S._425; 6 ~.c;:t. 1121, 30 L .. Ed. 178 

END OE,[)OCUMENT 
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Supreme Court cif the United States. 
CHICOT COUNTY DRA.INAGE DIST. 

v. 
BAXTER STA TE BANK et al. 

No. 122. 

Argued Dec. 7, 1939. 
Decided Jan. 2, 1940. 

On Writ of Ce1tiorari to the United. States Circuit 
Court of Appeals for the Eighth Circuit. 

-Action by the Baxter Stat_e Bank and another against 
Chicot County Drainage District to recover on bonds 
issued by the dEifendmt. A judgment for plaintiff 
was affirmed by the Circuit Court· of Appeals, 103 
F.2d 847, and the defendant brings certiorari. 

Reversed and remanded. 

West Head.notes 

ill Federal Courts <S:=s 
J 70Blc5 Most Cited Cases 

(Fonnerly J06k260.2, 106k260) 

ill Federal Courts €:;=30 
l 70Bk30 Most Cited Cases 

(Fonilerly 106lc280(5)) 
The lower federal courts are all "courts of limited 
Jurisdiction," tha_t is with only the jurisdiction which 
Congress has prescribed, but nonetheless they are 
courts with authority, when parties are brought before . 
them -.in accordance with the requirements of due 
process, to determine wheth-er they have jurisdiction 
to entertain ·the cause, and for such purpose to 
construe and apply the statute under which they are 
as le ed to act. 

ill Judgment' €=:;>49s 
228k498 Most Cited Cl!Ses 
The detetminations of lower federal courts regarding 
whether they have jurisdiction to entertain cause are 
open to direct review but cannot be assailed 

· co II aterally, -

ill judgment €=:;-493 
22Bk498 Most Cited Cases 
A federal District Court sitting in bankruptcy has 
authority to pass upon its own jurisdiction, and its· 
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decree sustaining jurisdiction against attack, while 
open to direct review, is 1·es judicata in a collateral 
action. 

ill Judgment <£;;;;;;>577(2) 
228k577(2.) Most Cited Cases 
As respects question of res judicata, where the 
contention as to jurisdiction of lower federal court, 
such 11S District Court sitting in bankruptcy, is one 
involving validity of statute under which court is 
requested to act, the question is to be considered in 
thi light of the ·standing of the party who seeks to 
raise the question and of its particular ap_plication. 

lfil Judgment ~577(2) 
22Bk577(2) Most Cited Cases 

lfil Statutes €=63 
36 lk63 Most Cited C11Ses 
Where bondholders- were parties to proceeding for 
readjustment of debts of state · drainage district, 
wherein bankruptcy court rendered decree forever 
batTlng all_ claims, not presented Within One year, 
from participating in readjustment plan or in funds 
paid into court, and, except· for provision · for 
presentation, enjoining bondholders from thereafter 
asserting any claim on bonds and bondholders failed 
to raise question regarding validity of statute . 
purporting to confer jurisdiction on cot.irt and rn:ade 

. no. attempt to have decree reviewed, bondholders · 
were precluded by doctrine ·of res judicata, 
notwithstanding the unconstitutionality of such 
statute, from maintaining subsequent Sllit 011 bonds. 
and raising question of constitutionality. Gen.Acts -
Ark.1909, p. 829; Gen.Acts Ark.1920, Ex.Bess., p. 
3742, amended Sp.Acts 1921, p. 896. Blinkr.Act, § § 
78-80, 11 U.S.C.A. B § 301-303. 

1.fil Judgment ~713(2) 
. 228k713(2) Most Cited Cases 
- Res judicata may be pleaded as. a bar not only as 

respects matters actually presentedto sustain or defeat 
.the right asserted in the earlier proceeding, but also as' 
respects any other avail.able matter which might have 
been presented to that end, 
**317 *371 Messrs. E. L. McHaney, Jr., S. Lasker 
Elmmm, and Grover T. Owens, all of-Little Rock, 
Ark., far petitioner. 

°*318 *372 Mr. G. W. Hendriclc.s, ''tlf Little Rock, 
Ark., for respondents. -
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Mr. Chief Justice HUGHES delivered the boinion of 
the Comt. · 

Respondents brought this suit in the United States 
District CoUli for the Western Division of the Eastern 
District of Arkansas to recover on fou1ieen bonds of 
$1,000 each; which had b'een issued in 1924 by the 
peti1ioner, Chicot County Drainage · . District, 
organized under statutes of Arkansas, [FNll and had 
been in default since 1937,. 

FNl Act No. 405, Extra.Sess., p. 3742, 
General Assembly of Arkansas, approved 
February 25, 1920, as amended by Act No. 
432 of Sp.Acts 1921, p. 896, and General 
Drainage Law of Arkansas, Gen.Acts J 909, 
p. 829, approved May 27, 1909. 

li1 its answel', petitioner pleaded a decree of the same· 
District Cou1i in a proceeding instituted. by petitioner 
to effect a plan of readjustment of its indebtedness 
under the Act of May 24, 1934, [FN2lproviding for 
'Municipal-Debt Readjustments'. The decree recited 
that a plan of readjustment" had been accepted by the 
holderB of more than t17\'o-thirds of the outstanding 
indebtedi:iess *373 and was fair and equitable; that to 
consummate the plan and with the approval of the 
comt petitioner had issued end sold new serial bonds 
to the Reconstruction Finance Corporation in the 
amount of $193 ,500 and that those new bonds were 
valid obligations; that, also .with the approval of the 
court, the Reconstruction Finance Corporation had 
purchased outstanding obligations of petitioner' to the 
amount of $705,087.06 which had been delivered in 
exchange for new bonds and canceled; that ce1iain' 
proceeds had been 'turned over to tbe clerk of the 
court and. that the disbursing agent bad filed his 
report showing that the Reconstruction Finance 
Corporation· had purchased all the old bonds of 
petitioner other than the amount of $57,449.30. The. 
decree provided for the ·application of the amount 
paid into court ta the remaining old obligations of 
petitioner, that such obligations might be presented 
within one year, and that unless so presented they 
should be forever barred from participating in the 
plan of readjustment or in the fund· paid into court. 

· Except for the provision for such presentatiol), the 
deoree canceled the old bonds and the· holders were 
enjoined from thereafter asserting any claim thereon. 

FN2 48 Stat. 798, l l U.S.C.A. ss 301-303. 
Originally this provision was limited to two 
years but it was extended to January l, 1940, 
by Act approved April 10, 1936, 49 Stat. 
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1I98, I l U.S.C.A.. s 302. 
··'-·· •'"•" 

Petitioner pleaded this decree, which was eu't'e;~d h;.' 
March, 1936, as res judicata. Respondents demurred 
to the answer. Thereupon the paiiies stipulated for 
trial without a jury, · · 

The evidence showed respondents' ownership of the 
bonds in suit and that respondents had notice of the 
proceeding for debt readjustment. TI1e record of that 
proceeding, including the . fU1al decree, was 
introduced. The District Court ruled in favor of · 
respondents and the Circuit Court of Appeals 

_ affirmed. 8 Cir,, 103 .F.2d 847, The decision was 
placed upon the ground that the decree was void. 
because, subsequent to its entry, this Court in a *374 
proceeding relating to a munlcipal di.strict in Texas 
had declai·ed the statute under which the District 
Court had acted to_ be unconstitutional. Ashton v. 
Cameron County District, 298 U.S. 513, 56 S.Ct. 
892. 80 L.Ed. 1309. In view of the importance of the 
question we granted ce1iiorari. October 9, 1939. lQJ!. 
U.S. 532. 60 S.Ct. 84. 84 L.Bd. 449. 

Tne courts b::ilow have proceeded on the theory that 
the Act of Congress,· having been found to be 
unconstitutional, was not a law; that it was· 
inoperative, conferring no rights and imposing no 
duties, and hence affording no basis for the 
challenged decree, Norton v. ·Shelby County, 118 
U.S. 425, 442. 6 S.Ct. 1121. 1125, 30 L.Ed. 178: 
Chicago. Indiananolis & Louisville Rwy. Co, v, 
Hackett, 228 U.S. 559, 566, 33 S.Ot. 581. 584, 57 
L.Ed. 966. It is quite clear, however, that such broad 
statements as to the effect of a determination of 
unconstitutionality must be taken with qualifications. 
The actual existence of a statute, ·prior to such ·a 
detennination, is an operative fact and may have 
consequences which cannot justly be ignored. The 
past cannot always be erased by a new judicial 
declaration. .**319 The effect of the subsequent 
ruling as to invalidity may have to be. considered in 
various aspects,--with respect to particular relations, 
individual and corporate, and particular conduct, 
private and official. Questions of rights claimed to 
have become vested, of status, . of prior 
determinations deemed to have finality . and acted 
upon accordingly, of public policy in the iight of the 
nature both. ·of the statute and of its previous 
application, demand exa1nination. Thesa questions 
are among the most difficult of those whicb bave 
engaged the attention of courts, state and federal, and 
it is manifest from numerous decisions that an all
inclusive statement of a principle 

0

of absolute 
retroactive "invalidity cannot be_ justified. [FN3] 
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Without attempting •375 to review the different 
classes of cases .in which the consequences of a ruling 
against validity have been detennined in relation to 
the particular circumstances of past transactions, we 
appropriately confine our consideration to the 
question of res judicata as it now comes before us. 

FN3 See· Field, 'The Effect of an 
Unconstitutional Statute'; · 42 Yale Law 
Jom11al 779; 45 Yale Law Journal 1533; 48 
Harvard Law Review 1271; 25 Virginia Law 
Review 210. 

First. Apart from the contention as to the effect of 
the later decision as to ·constitutionality, all the 
elements necessary_ to constitute the defense of res, 
judicata are preseo.t. It appears that the proceedings 
in the Disirict Court to bring about a plan of 
readjustment were conducted in complete confonnity 
to the statute. The Circuit Court of Appeals observed , 
that no question had been raised as to the regularity 
of the _court's action. The answer in 'tile present suit 
alleged ihat the plaintiffB (respondents here) had 
notice. of tb_e proceeding and were parties, and the 
evidence w_a~ to the same effect, showing compliance 
with the statute in that respect. As parties, these 
bondholde1's had full opportunity to present any 
objections to the proceeding, not orily as to its 
regularity, or the fairness of the proposed plan of 
readjustment, or the propr,iety of the tenns of the 
decree, ~ut !!,lso as to the validity of the statute under 
whichothe-,P,~oceeding was brought and the plan put 
into effect:·'Apparently no question of validity was 
raised and the cause proceeded to decree on the 
assumption by all parties and the court itself tbat the 
statute was valid .. There was no attempt to review tbe 

. decree. If the general principles governing the 
deferue of res judicata are applicable, these 
bondholders, having the- opportunity to i"_aise the 

·question of invalidity, were notthe less bound by the 
decree because they failed to raise it. Cromwell v. 
Countv of Sac. 94 U.S. 351. 352. 24 L.Ed. 195· Case 
v. Beaureg.ard, 101 U.S. 688. 692. 25 L.Ed. 1004: 
Baltimore Stea111shio Co. v. Phillios. 274 U.S. 316 
319, 325. 47 S.Ct. 600, 601. 604. 71 L.Ed. 1069; 
Grubb v. Public Utilities Commission, 28] U.S. 470, 
479, 50 S.Ct. 374, 378, 74 L.Ed. 972. 

"376 ilJ.l1l Second, The argument is pressed that 
the District Court was sitting as a court of. 
banlauptcy, with the_ limited jurisdiction confmed by 
statute, and that, as the statute was later declared to 
be lnvalid, the District·Court was without jurisdiction 
to entertain the proceeding and hence its decree is 
open to collateral attack. We think the argument 

Page 3 

untenable. The lower ,federal. courts are all courts of 
limiied jurisdiction, th_at1'Ji;::0,\\!l ~j.tfyjlj~ Jurisdiction 
which Congress has pf~si?i;ib.~(:; )3iifho11~ :the less 
they are. courts with.i'1~V,tg9FiR'.1,;

0

,,wh~!1:·1;1),~ii\es are 
brought before them . m,,.:~ccordance - .. with the 
requirements of due process; toAetennine whether or 
not they have jUiisdiction to entertain the cause and 
for this purpose to construe and apply the. statute 
under which · they are ·asked to act. Their 
determinations of such questions, while open to 
direct review, may not be assailed collaterally. 

ill In the early .case of McConnick v. Sullivant. 10 
Wheat. 192. 6 L.Ed, 300. where It was contended that 
the decree of the federal district court did not show 
that the parties to the proceedings were citizens of 
different States and hence that the suit was coram non 
judice and the decree void, this Court said: 'But this 
reason proceeds upon an inconect view of the 
character and jurisdiction of the inferior courts of the 
United States. They are all of limited jurisdiction; 
but they are not, on that account, inferior courts,' in 
the technical sense of those words, whose judgments, 
**320 taken ·alone, are to be disregarded. lf the 
jurisdiction be not alleged in the. proceedings, their 
judgments and decrees are erroneous, and may, upon 
a writ of error or ·appeal, be reversed for that cause. 
But they are not absolute nullities'. Id .. 10 Wheat. 
oage 199. 6 L.Ed. 300. See, also, · Sldllern's 
Executors v. Mav's Executors. 6 Cranch 267, 3 L.Ed. 
220; Des Moines Navil!:ation Co. v. Iowa Homestead 
Co., 123 U.S. 552, 557. 559, 8 S.Ct. 217. 219, 220, 
31 L.Ed. 202; Dowell v. AoplegatEi, 152. tLS. 327, 
340. 14 S.Ct. 611, 616, 38 L.Ed. 463; Evers v. 
Watson, 156 U.S. 527, 533, 15 S.Ct. 430, 432, 39 
L.Ed: 520; "377Cutler v. Huston, 158 U.S, 423, 430, 
431. 15 S.Ct. 868. 870, 871. 39 L.Ed. 1040. This rule 
applies equally to ·the decrees of the District Court 
sitting in banlauptcy, tha:t is, purporting to act under a 
statute of Congress passed in the exercise pf the 
bankruptcy power. The. court has the authority to 
pass upon its own jurisdiction and its decree 
sustaining jurisdiction against attack,. while open to 

.direct review,· is res judicata in a collateral action. 
Stoll v. Gottlieb. 305 U.S. 165, 17L 1-72, 59 S.Ct. 
134. 137. 83 L.Ed. 104. 

ill Whatever the contention as to jurisdiction may 
be, whether it is thaf.the boundaries of a valid statute 
have been transgressed; or that the statute itself is 
invalid, the question of jurisdiction is still one for 
judicial deterrriination. lf the c.cintentiori is one as to 
validity, the question is to be considered in the light 
of the standing of the party who seeks to raise the 
question and of its particular appiicatlon. · In the 
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present instance it.is suggested ·that· the -situation of ·,. 
petitioner,' · Cliicot County Drainage-" Disfrict, · is 
differerit from.that of the milnicipal diatriet·before the 
court in: the:Ashton case,-' Petitioner contends that it is 
not- a p'olitioal subdivision-:of the State of Arkansas 
but B.II -agent-- of•, the •property owhbrs 'within the 
Distriott ··See· Drainage Llistrict Noi 7 of Poinsett. 
County y: Hutchins; 184:rAik:. 521: 42"S.W.2d:996, 
.lEt:l!il We do not refer to that phase of. the case as __ 
now·detenninative but merely aa:ilJustrating the·sort 
of question .which· the 'Di~trict- Court'!llight have been 
called upon to resolve had the validity of the Act of 
Congress)jn th~- pr,fls.~n-~.app'lication· been raised,<. As 
the question of •Validity.•.waS;:.one .whiqb. haci tQ,.b'e' 
determined :by it judioiah1dedsi6n1 ifh tietermined at 
all, no ·r.eason· appears why it •sh01lld•inotibe regarded: 
as deternninable by the· District ·Court like ,·!my .other 
question" affecting ifa jufisdiction! ··.:Where~ CElll be"no 
doubt- that if .the question of the _conslltutioiiality of 
the litE1tute :bad-~aofually been raised and. decided -by. 
the District Cburt·in the proceeding "'378 to effect a 
plB.II o:frdebt readjustment· in. 'accordance with the 
statute, ~hat determination would have· been final save· 
as·-it was open to.:dir'ect review·upon.•appeaL · Stcill·v. 
Gottlieb, supra. J:E!i2: 

1'! '. ·,·: •11 ;, 

FN411 See: Drainli.ge .. -.,Bistrict ·No.· 2· of 
Clritte1iden«,·£16untv;: .. /l.mk: ..... v. Mer.cantile, · 

: .. ·<'.Comniercediliinlc..ll':Cir.:.;69JF.2d' 138: In.re 
___ ,,Di'iiinag·e-,Dirnictd)fo,,9 ,of 'Po'insett·'Countv, · 
. ·1f_1Ai'k1·:,Dtv 2•LF.Su'ojl1f\'98: . ;.;-, . 

• 4' '. ~~ !.'.~)..~!· ~; .. .:''·:~·'. .·-):.~ .. :· ;· .· ... :· ... '. ' 

RN5:$e~1:.11.\~9.;;Miller •idPyler, 58.N.V. 477, 
480;;~Drinlc'ai'l:l i(. Oden, JSO;Ala. 475, 477, 
4.7.8.:.43 .18'6 ... :sn; Pulilslfi A'.v.emi!l• 220 .M:· 
276.;279, !280°;r.69·!A.17491·Ptfonle v.·Russiil. 
283 •DI. sib/ii24, 1191,N.E:•r6J:7;_-Beclc ·v, 
Stafo'.i!96:Wis1.'2427>!Z50.'i21,9N,·W.- .. l97.-- .. - . 

::'.;· · l' . .' I!;:, >l ·•• .. .:··\ • ; 1·;1 ;! ·r~ j·· _! '. •'·.::: 

ill.[fil. The. remaining question· is ·simply whether 
respondents,ha.\faig.failed to Ts:i.lie the·.qu~stion,im the 
proceeding· to:,which 1they were parties• .. fil1d .. in--wbicb 
they -could "-ha'.(iJ,,. "aised:.:-ij;; andcA1ad"•.it "finally·· 
determined, were privileged-to .remain 'CjUiet and raise 
it ijl ii. s),lbs~:q\lefil suit;_._§\l_c_h __ l\~.Y!;;,,w. is.ci;i_~tr,ili:Y t_g.,(he 
well-settled principle that res jutj!~t;:fil~Y·li~. P.lie;i.c\~-~; 
as a bar 

1 
not -on iy as respects matters actually 

presented-to sustain ·or,.defeat,.fue ·right•asserted' in the 
earlier prooeeding;·)but,1als6 a's n1spects any;• other. 
available matter whicb.:might have;"q!Jen:presented to .. 
that end'. Grubb ''''·.,Public .. Utilities .:Conimiss'ion; 
suora (281 U.S .. 4J7.0,·l:50.KGt..'.37.8,· :74. LEd,-1972); 
Cromwell v. Gounty·of.Sac, supra. · ·. ': .. , .. 

0 

The judgment is reversed· and the cause is remanded 

Page4 

·· · fo the DiStrict: Court with direction to dismiss the 
- complaint : .. ---

. . .. ., .. ,,, .. 

·Reversed and remanded, 

308 U.S. 371, 60 S.Ct. 317, 84-L.Ed. 329 
·rr· 
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2 EFFECT OF AN UNCONSTlTUTlONAL STAT~'I.E 

Jall'oo, as inoperative as though it had never beeo passed.''. 
5 

. 
conterop th · · 
Since then coll.rts ha-ve alternpted to outdo one ano er ~ sta!J.ng 
this doctrine in a no\reland incisive manner; So~e ~ave_ said of. ao 
uncoustitotio.o.ai. 5tatnte·:tha.t "it is• an. ernpo/, legi:na11ve tl~aoon 
without force or ;vitality,'.'.0 ·others have paid-. their. rompfun:;ru5 to 
legislati-ve bodie,<;,~~ characL~ .~ch ao· ~~~as of 1lD 
wore force or validity t1Jan a pu:_i;e of ~ f!aper;, S?me have 
spokeu of such; a tn;. ~. s~ply "a, statute .. m fo?TI w~ch ~der 

circurnstaiJ.c:e or cond1oon lacks \he; force of)aw. . Sul! an-
~~~ court has ~pokeri of ii+;· ~i:onstl~31ti.onil si:a,l:!Ite as "fata~y 

·tt t its bll:ta" g·No diSiiliction· is drawn betweeo statutes v10- · =eua . th . 1 .. ,latiog some procedur:il techn.icali~ ·~d. ose v10 a~ llllfor~t . 
substantive prohibitions; a defect m utle is as fatal as is a v10lat10n 

of due process. . · . · · . 
I · ,...~ agerari.on to say tliat tliis theo!}'. that ao unconst:itn- · 
tis no~-,, . . do . fAm . 

ti nal statute: is vciid ab illitio is the traditional . dnne 0 encao 
C:urts ·as to the effect of an unconstitutional. s~tntc. As it is usuall! 
stated it is a <:Ioci:i:irie or rtile. of,,ru.icorppronum.ng aod !!!ei:ii;ral .appli
cation; and from "it one ~?~d little suspect ~e flexibility it has 
develo cd in judicial. piacti~.e,· or the ~i:'promises. that have been 
made f o hrrrinoniiC it-w.ith jndiaiil. dei:lsliJns. · 

It should be stated.here that-the .doctrine; as ~us broadly phrased, 
is not uow a genc;al or llllivcrsal rule goverrung ~e e£re:t riE -UD:-

N 't 0· nality The rule may not even yet be as flexible as u should 
O'.l couso u o · · alid 
.P. be, but it is no longcr the sole rule on the effect of. an mv si::n:rre. 

[n some instances all courts, federal and. si;ate, deode cases by pvmg 
· :Cfect to nnrnnstitutional slatlltes, and grv_mg e.ffei;t to them directly, 

dS such, for th~ ?Se unqer ~o~?eration; m o~er mst.ances all courts 
that effect Shall be grven to such st:atnt~_by p._~cr,,of other I~. 

~=or doctrines_;·such" :is'~tbppel, de fu._i:tri; Oi a~. han~ ~ 
· Irl. ilio:' chap.lers that fullow deli of theSe. .staternenl5 IS il-eqlllly.. . . . .. 

lustrated ll1 detail 

r. THEORIES OF ,T.HE.EF.FECT OF ONCONST!TjJTIONAL 
.STA11JTES 

. There are.several rules ot views, not just oue, ~ to the effect of . 
au unconstitutiopaf statute. · All: .. courts have applied them all -.at 
· • N~ODll v. Shclby Cmurty, 118 U.S. 425, 6 Snp. Ct. Rep. 1121, 30 L. Ed. 178 
(1886) .· . .. . . -

a a:rr v. Slate, U!.ln'1- 20'.f., 2~ _N.E.. 77B, (1890)- . 
'Er parto Boc:lthoDi, 6.Z T= c~. 651,138 s. w: 706 (1911). . 
'Minnosora Snpi" co: v.Tv=on;•91,·Milin.:·30; 91 .N. W. 454 (1903). 
DEx pane: Bac:khoroJ .. ~pnt,,:llote 7. 
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various times aod in difEering situations. Not all courts agree, how
ever, upon the applicability of any particulai rule to a specific case. 
lt is tliis lacli: of: agreement that causes the confusion in the case 
law .of ~ ~ubi\rt 

.A. Tm Vom AB Im:no TmoRY 

The void ab initio theory ·of tlie effect of an invalid staUlte is, 
as :was iudiau:ed al;mve, tltaJ:.the .statlJ!.e,should be. eliminated eritircly 
from the confilcleratfru1 of,a case. Not o_nly is t\le statute eliminated 
from. the case as law ,biit also as· one ·of the facts in the iiuiation. 
This tlieory gives no Weight to the fact that the statute has been 
enacted by tlie legisliu:tu:e, "approved oy the guvenior, and relied 
upon by tlie people. Urri:il it wa5 declared ID.valid by a eourt. · 

. There are numeron5 instances in constiUltional law where tliis 
rule works well aod is soundly applied: ;For ~ple; if a person is 
arrested, accused, :tried; and convicted under a statute which upon 
appeal is held .to be llilco.UStitutional, it is usually pi:oper to pennit 
· hini to go his , way, a free man, so far as this case aod statute are 
concenied. The same hold4ig would be justified if the statute had 
been held inYalld prior· to the com.nlisfilon of the qct in this case. l.O 

This would be rrru:. tl:tough he pleaded ~ to viokti.ng "the stat
ute.11 Some que5tion· niiglii: arise over the siilisequent attempt to 
try hini for tli~ Yiola.tiori, by bis· one act, oE another valid statute 
that also made it a crime, and if tlie void ab initio theory we,re ap
plied strictlJ; .the first trial would not be considered a jeopardy, and 
the subsequent trial would be viewed as the first jeopardy. Double 
jeopardy would.not.be violated, therefore, under the. strict void ab 
.illitio theory.lll To so hold might, howe:v~, .raise a serious question 
whether such an application _of .the void ab iuitio theory would not 

"'Sc<: Norwood v .. s"""" 136 M'= 272., 101 So. 366 (1924); Srarc T. Gr=, 88 
Fla. 249, IU2 So. 739 (1924); Moore v-Stalr, 26 Okla.. Cr.. Rep. 394, 224 Pat:. 372 
(1924). 

nNorwood v. Stair, supr·a, note lO; State v. Gr=, supra, notr: 10. 
"'Soc Bruton·.:,:;. Statr., 89 Tei."CL" 387; 23 S;W; .989 ·(1921). sugg.isting that 

lllllacy adjndimtinn is not n bar tD sukt:qm::nt proso:w:ion if the:_ :uljnd.icttian is 
nutlwrized by a.n invalid ni::r. In Stall: v. Oli:so.o, 26 Minn. 507, 5 N. W. 959 (1880), 
the m=hc:u; aE the arurt. npy.ro:lltly disag"r=l on the incidonml question of doable 
j.;,p.,my if oJie p~ rr?da: an invalirl ordin:ma: wen: a.,aoin ID be pru=:ntcd 
fer the rurie •tt-Tmtll'e Jieiiy'Said, in dictum; ~As the rnm:iction S.:t-ap in bar ·af 
tbi: ind.idmrnt was uru:I~ nn. o.rdinan~ invalid and -vriid as ~ the offense 
chmgcd in die indictrm:ur:,. it ...,,,, a ~ ...nhaut any antlmrity of law whot
cva:--,. a cmrv:ictian fur a.n oJirnse which mis not 'an oJii:nse; or, in other wonls, it 
was not a cnm:ioion at·· all; and hcnD: the dW:ndaiit was· not, in _cnnlmljl!a.tion af. 
law, put in jeopanly af pnniilim.at fur the o~c for whicli she is indic:ml, cithtt 
by tho oo-Gtlled cmrv:ictioi:i riii.ilU. th. ordiruuirr., or by tho pros=tion which led ID 

it." Sec Chapter 4, nntr: lOU. · 
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. v. 
CITY AND COUNTY OF SAN FRANCISCO, 

Appellant. 

Supreme Court of California. 
S. F. No. 1859. 

November 21, 1901. 
ESTATES ·OF DECEA.SED PERSONS--FEES 

PAID UNDER MISTAKE OF LAW 
UNCONSTITUTIONALITY OF AD V ALO REM 
FEES--ACTION BY DISTRIBUTEE. 
Fees paid by an executor to the county clerk on the 
appraised value of the property of the deceased 
testator, under the act of March 28, 1895, which WM 

subsequently held unconstitutional by this court, as to 
such fees, cannot be recovered back from tbfOI. city and 
county because of such subsequent decision. The 
payment was according to the understanding of !b.fOI 
parties as to the iaw prevailing at tbe time, and the 
subsequent decision by this court does· not create 
si,ich a' mistake of law as a court will rectify.' 

APPEAL from a judgment of the Superior Court of 
the City and County of San Francisco. George H. 
Bahrs, Judge. 

The facts are stated. in the opinion of the court. 

*547 Franklin K. Lane, City and County Attorney, 
and Hugo E. Asher, Assistant, forAppellant. . 

Otto tum Suden, for Respondent. 

HARRISON, J. 

An act of the 1.egislature, approved March 28, J 895, 
entitled "An act to ·establish the fees of county, 
township, and other officers, and of jurors and 
witnesses in this state" (Stats. 1895, p. 267), directed 
the county clerk, upon the filing_ of the inventory and 
appraisernent in the administration of an estate, to 
charge and collect the sum of one dollar for each 
thousand dollars of the appraised valuation in excess 
of tb.ree thousand dollars. The executor of the last 
will and testament of Charles J. Wingerter filed the 
inventory and apprnisement of the estate of his 
testator with the county clerk of San Francisco, 

Page 1 · 

August 12, 1895, and paid to that officer the sum of 
$325 as the fee for filing the same. June 2,. 1897, the 
estate of the said testator was distributed to the 
plaintiff herein. In May, 1897; this court heild that the 
above provision of the act of March 28, 1895, was 
unconstitutional. (Fatio v. P'[i.scer .. J 17 Cal. 83 .) The 
present action was brought by the plaintiff in August, 
1898, to recover the amount so paid *548 for filing · 
the inventory, alleging in her complaint that it was 
paid under a mutual mistake of the executor and the. 
clerk in believing that the statute was constitutional 
and valid. A demurrer to the complaint on the part of 
the defendant was overruled by the superior court, 
and the present appeal is from the judgment entered 
thereon. 

Section 1578 of tbe CivU Code, upon which the 
plaintiff relies for recovery, is contained in the 
chapter relating to "coll.Bent," in the article upon 
contracts, and is explanatory of.section 1567, which 
declares that an apparent consent is not real or free if 
obtained tbrough "mistake." A contract thus obtained 
may be rescinded (sec. 1689), or its enforcement rnay 
be defended at law or enjoin6d in equity. The section 
cannot be invoked to sustain an action for the 
recovery of taxes or other public debts .voluntarily 
paid under a statute which is afterwards declared to 
be unconstitutional. In . Cooiev v. Countv o( 
Calaveras. 121 Cal. 482, it was sai<;l: . uThe 
understanding of the law prevailing at the time of the 
settlement of a contract, although erroneous, will 
govern, and the subsequent settlement of it question 
of law by judicial decision does not create such a 
mistake of law as courts will rectify." Under the rule 
there declared, the plaintiff is not entitled to a 
recovery. The mistake relied on in Rued v. Coover, 
lJ 9 Cal. 463, dted on behalf of tbe plaintiff, was 
held not to be a mistake of law, and the decision was 
placed upon the ground that by virtue of section 1542 
of tbe. CivU Code the release given to ·the plaintiff did 
not include the claim sued upon. · 

The judgment is reversed. 

Garou.tte, J., and Van Dyke, J., concurred. 

Cal. 1901. 

CAROLINE WINGERTER, Respondent, v. CITY 
AND COUNTY OF SAN FRANCISCO, Appellant. 
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• I • .·. 1 . ·;;•'F . ~.I. -· ., ,,' 11 Ii',' . ,rr· ' 
D15trn~t gQµrt_qf 1\.-?pea~ f9~:P1stri()_t,, C~ljf9rn,h1 .. 

: I •• ;f / ' , • 

;. N.?,Y.~mP,ei: t,.~; __ 1..9~2. 
'."'\''''.I 

,1•. 

'I Pagel' 

rl '•J' '·' 

A"J'.fuliJ'frti~ ~ ·Uif'"n~rli' b'f·flib1'su' et-lo¥ cbifiii"tlr 
Illlrre~r1·art:b!/futY. X'.1·~·illll'eY,'r:r&rl:Wt{.e~~ga'· ,: '·· 
.: !_fj..'})t"t\'~ !•' 4 ~.1 ·-··· ,;I: n~(1 · ··~ -'t~~/r.g•:..·· .. ,.. '..,~~11.:. 
The facts are stlifgl.fill th~ ''oj:iillarl offue cowl'·:. " -

(.':°6U'Ns:Et"\l• I,. , i• < j; , "I "" , j 

·;r-'.°'·~·,· • ; /:,·.,·, ' '.'I' 1' .I: l\r.it . , i
0 

•r , 

E'!$ert·i;'w:'·"'navJS;1 i. H.''''.Hciffill~h, -Whlteiaw · &' 
Wli\t~J~~ allH sliiiWim ·R:6ch'e': '.hlilha~c\n & 13~1+n1]''11'. AP.P·~U~tft.. •·::r .. n··t !)11,.-~' .1 .. •1 _ ', "'l'rr~rr ·n ·n~-J n·t-!-,.,Qr, 

~ ('jJ"tt~·~~·~. - ",r;J ::& ', ."!~. '""* ii I:: , 11 "1..I .• j_..·;:i:1•,r • 

c'l..~'31'".; 1'fot'R'.¢~6Hll~fit. -·\· . st?~ .~1··~· 't\ ,., "'!it'i" ,., 

Ocipr.-© :.Bancroft-Whitney ah1l West Group 1·998· _ · 
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[1] The first particular in which it is contended.that 
J r, . ,.,., ·~· - ' 

the court erred is in finding that there was any 
mistake Of foot Which '\COlltributed· !O thB molrl"g,,.of' 

~ti fl'~1itJ) ·rb1 IT~1·;~1JC. ':'fa'· ~.1 _ rn·J.rtli:r!t.I~ :J .fj·t~ .-;,! . fit,..~ ... 1.rt 
paymemii-1,..t Y1 ir.~s.-eey,,.e,~tp?.i,1J:,ccTh~1"t .ci~, .~fi .. ~rna.~'~~~~. 
assessmen ev1ed'aga=L !iiiri. e co s m mg m 
this reg•rd is in j:Q,~ followingJon1111age· . .. 

'-'tlqr"• jp '!l'°t'lt '"[l'!f'JHI" .,l111'!"Flii~. ·1l!: •I f,.4Jr(• •• 

Page·2 .•. l 

'. . , 

law, or that he was not requirei;l._to P.JIY said monf?Y, 
until on or about the lBth day of April, 1.929." · 

The VEiry language of this finding shows tha,t; 
although the cowi therein found that both parties· 
proceeded un~~!, ~- n,:i~tual, 1p.i~~H of l:>o,1:h law and 
fact, the mi'Btiilcii 1 'define~. ill said· filldiilg was a 

mis~~f,~fl}~.,!1!19 .. ~};!,W;~!i ~f l~~,.Jt ivw1wr1 ~1}1t,t.!J.,/it the ii.ilii..=e· tinder wliiC,i!·llie' artieli la'ilo'riid' coffsisted 
in the asswnption ili6't"'ill~:k~11.wl~, under which the 
proceedings for the~ ::f~v}r,. aiiCJ.1' collection of the 
assessm::int were tal;:en, wa~ 11.valid statute. In this it 
M~~1i;iJa th~~r: Wedk!ifi8mli:~b.'1'1W 'the--·1 ~~a:hiif .. w~ 
subsequently held to be unoonrrtitutional and 
therefore invalid. ·Tue /i:icidFMnfii!tA"' to disclose the 
existence of any mlstalce cithEir than the mistak~ 
described in the above-quoted fmding:-: it :fe1ilti*~• 
therefore *750.that the court erred in fmdina that the 
1r1l~tll~~;~!ih~li'll:;btbti~fa~tt~if4 f~~f: . : .. " .·~ ... , . 

' . 't ' I : I ~J· • :!- • • '' I. ' •• l I . ' 

[2] In tllifi cqnnet?tion,_ respondent oontenHYi'1.fh.~f'a 
nluru'al:"riiiB'fiilCe of ·lB.w ··e~tll.liiiali'es· a- ~Uffii\ienP'tbasili 
ro·; feo~~e'fY. ·Tlii1icantenfioif'iA';~tilB'i,rtiY,]ihliwef'ea· 
byiilie\lie9iSiBw!m"'Ciotii1AFv:t1Bouli'l 1:0 ... '" '' 1~hi~': 
12· 0 ·,..,,. · r . ' Tr '0ti5'11l Q!f •h'fm ertv.' 

. Sfiff• Gli\l'!1iil l'[Sg->;e&li'.~li9 ti~ 'IA'.mfist.~ 
R~fi~~!f · . . Y~~~·~MPffs~~b~the"·q9.D.~~#Q~~µs · 
111iv~'.lle.4iiB 'th~@avv~g" Ia~~te· uo:w.lt!fe•\fqrmer'. 
aitli~:h~'FJie~"ll,e1-s~'(!ID''~of -tl±t\1fii~'fueva'°tlili:g·~a~;lffie" 
~8 A:irli.'fu111':•s11tt1llmtit "611 :l!alll11t:on.tr11'6~ ·, 1ii'llli'&'u;wf 
etf6neol;i~/1WllFgoV~l'iirlfhd 1'tlill01a\ib•~b·qtj~fifs!li:fil~#ii~rf 
of''~ qtl'eiitipri'fijf•Qii:Y.. by Jiii:Iil!jli.1 di:ici~io'i\1,tJ:6~!i. f:fei'f· 
cr~litil' sutlliP~'lniM'aJce 'of~1aw11'1ii/ ··ai'i'lffi~'w'ill 'recff fY :it, 
Thili:11·1~gu'age"'1-4.Va.s 1111:jii8'f~1:1; < iwitli" ·aj:ifira"Va1 :•~1n:-~liie 
wmg~rrer case:~1 .. ·f ~1 .... rio ~·· t· ·,~(;H;.\}o.Y.~ · ·1.1 1 f;~d, ..... ~.:·:1 . 

1sj• Tliik;sii'cona' S'Peciii.catioil.'M err'o~ reli~fil up1@n·~ · 
apP.ellant is that the court erred in finding tii'atltife~~ 
wa~f1an~. c8lnp\Il5ioii''ill'lder '_~lilon'1ftl€':Payfi'leiif~.v.;~ 
milae. 'iihli fulcwgllfo!fJiis effect''ii1"llfil1i tcihe 1mtii'elY" 
1idki.D:E~'m ~~i&enfiifrYJ'·liufiport'i aila"·c!in.ffilfy:.'tii '-'ino· 
tili'.corl:tr~\;~ite~t"by1~nie"Preirefited''il:f~th.6'ifria1>'fi'f t1i~' 
ae1:i5U::fwe ·'.fili.Cling Vilhicb'"is''iiii:id''to" bif·Vlili:iefiib1e'fCI · 
thivattitck tlius1'ii'aai:i'is•m"fri'e f6iio'wmg langfil(ge·{~'" · 

"That at the time of the said payment plaintiff h1m;in 
fil1.1y-,~eITev&'al'tha't unie~~ he so'lfaid'-"saic:flaasessinen"f. 
that defendant would bring an action ~ga.'il'isfihifui'tci'' 
recover the amount of said assessment and would 
silif~·~ra1. iltt~2fi:the ro ''~\Jtvh•'61:f-6%ffif1ff'anl:! tie .u ·. 
and mterr~re:?it.fi''lils .su·~ilh1K:'·bl~r6ii'Y;riaHo: ic·atJs~ 
pla1.ri:tiff~'Wei!l~·~g-11·_1illl~, .i\Q'ss'"'oeorulie 'of such · 
acfiofi''"rui.a 'ti'iiif µ1B.ili.1iff1 to <paill. "saifi 'money b"ecaillie'" . 
of- sifdk~ti'slil'~s~l'efil.g·ehc91a:n(} unil~riaih1ppl-eneii'sH:in 
oii"'hli'p'arNif·bel'iig sfuppea ·m~his busmess'iiha sill'fer. 

Ccipf..@ Bancroft-Wbitn::1y an\l,West G~oi.ip 19()8 
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great damages ifthe OSiime was i:iot paid, and said 
money was so paid·iinciet,compulsion.". .. · .. : ' . ,._ 

The evidence wHh;~,re_speot. to .. _the feature of 
compulsion. consistii.'tif tlie · ieStimoi1y 'of' respondent 
and that of Frank: .. V. Boardwell, ·assistant 
superintendent of banks of the state of California 
during the time respondent's payments were made. 
The latter witness testified that at no time prior to the 
making o( an agreement by respondent to pay the 
assessinent in instaliments did he threaten to take 
respondent's property or to attach it. . RespoudeiJt 
testified that before *'151 he paid any money on 
account of the 11Ssessrnent a demand for payment was 
made upon him; that he had a conversation with 
Boardwell prior· to making any payment; .that 
Boardwell stated to him that they would compel him 
to pay the assessment in full but that nothing was said 
to him about taking his property; that he consulted an 
attorney and became conviriced that the state banking 
department would attach his property and would sell 
it and:,force collection of the assessment from the 

· proceedii ·C:,f the sale, thus increasing the amount he 
would. be compelled to pay by reason of the 
additional.. expense that would · be incurred in 
prosecuting the action and subjecting his property to 
sale. It is.undisputed that an action for the recovery of 
assessmentB bad been instituted against a nillnber of 
stockholders of tbe insolvent bank prior to the 
making of. any payment by respondent and that 
respondenfwas a defendant in said action but had not 
been -served witb process and further that no 
attachment-, was levied upon any property ·of 

. respondent until after he bad failed to keep up the 
insta~mt payments he had agreed to make. 

The problem which is presented is whether, from the 
abovementioned evidence;the court was wa1Tanted in 
finding that respondent's payments on account of the 
assessment were made under compulsion. . . 

In _this connection respondent places much reliance 
upon the decision in Young v. Hoagland, 212 Cal. 
426 [298 Pac. 996. 75 A. L. R. 6541. In this case the 
board· of directors of a corporation bad levied an 
assessment on stock of the corporation. Thereafter, at · 
a stoclcholders' meeting .the bbard was.removed and a 
new board was elected. The new board rescinded tbe 
assessment theretofore levied bui tbe old board 
maintamed that the stockholders' meeruig was not 
legally calied and refused to surrender their offices. 
The old board refused to recognize il1e order of the 
new board rescinding the assessment and prnceeded 
to take steps necessary to its enforcement and 
threatened to sell all stock of the corporation upon 
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which the. assessment was not paid. Plaintiff1., not 
lmol'ling ·.whether .. the nld board . had been· ·legally 
removed and the new, board legally eliloted,-and· !!lot 
desiring• to rui1 the ri~k .of having .his -stock sold, paid 
the assessment and' .sued to recover such payment. 
The tl'ial court found that· the payment ·was. rpade . 
under,. compulsion and rendered ~752 judgment· in 
plaintiff's favor;· ThlJ' ;judgment was •affi:rmed •'fon 
appea~ the Suprel,lle Court.- holding.that tqe question 
of.whether plaintiff in making the payment acted ·BS a 
reasonably ·prudent; perlipn"l.lllde~ the.· Circumstabc;es 
disclosed by the •evidence, was a question of fact for 
the trial .court .and thaft~e.~vidence justified .the trial 
cotirtls· .conclusion that the. p·ayment was made under. 
cOIJlP\l~.i.1Jn:. It .-jg not r,lifficult to -diffe;entiate rthe 

· sittiatjbzj, !E~s-,in~~::.W.-:·,tlf~ oit~_Q. .· l!!!~ll .. •: frm:!)._ t!lltt 
disclc;i.!!~Q by:~th~·-:t~~ill:!!. !;iei'~4,1 .. );ij· tj+§ ¢B)(l .9~' 'fC?.Jtng 
v, Hoaglarfrk .supra,': ~!1.: i~ E\Hi!J.Ppef!i's, it.,. W.J!S g_o\ 
necessary for the old board of directors to bring. any 
action· m,0l'derito ·enforce ·collection of the asaessmefit 
which. they., had.· le\iied1•PH,av;irig 'leviedt itr ·they. 
proposed•1to enforce· its coliecticin .by an immediate 
sale of the stock oNbose.ilhareholders·who did not 
voluntarily ma!ce payment. A·:sj:ooidiolder ·could;.,it is 
true; qring· an action to enjoin the,it~eatened •sale;. but 
thjs. woulddmpose up:i;inr, ihim., some VJl)!.atipil ·-'and 
expense•, 'Whether. El' teaSOilab)y priidentl I perBOll,' 
oonfrnntetfob'y,,·tJ:iesfl'T circunistances, 11w'ou.\d institilte 
such''an action or.itefuse payment·.ar pay the1,le.vfod 
asse~sment is o~virilusly•m pure,question•of. factto .. be 
determined by the trier of facts. If the court or,jucy 
found that payment under. the circumstances was 
what might be expected ·of.1he· person,.of.·otdinazy 
prudence the evidence was ample to justify the 
finding. But the respondent)meiri1was fa:cetl.by no· 
such problem as confronted the stockholder in tj:ie 
case of Young v. Hoagland, supra. -He' .had· •beeu; 
advised that collection of the assessment would be 
enforced but no threat of seizure of his .. propert)I· Ol'icif: 

its attachment bad been made. The possibility· of an 
attachment and sale of his property~appllat's t61 li:ave: 
occurred to him without any suggestion to that effect 
having been made to him by appellant or ·his · 
predecessor or assistant. In the fma! analysis; 
respondent seekB to apply the subjective rather than· 
the objective test to his action and to say that, 
because he thought that collection of the assessment 
could be enforced and in its enforcement his property 
might be seized and sold, therefore he acted under 
compulsion. But the compulsion thus claimed was a 
compulsion generated entirely without any assistance 
from appellant, The testimony of respondent 
thoroughly negatives the exercise of any compulsion 
upon respondent. The statute under which the 
assessment was made contained no 
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· aelfexecUting•753 prov!aiOn: for· enforcing collection 
· . · :~ .. ofl unpaid aiisessm~rifa ·I~ sil:ii.plY provided· in-section 

.. } :_ . 3 illaf If arif:· sicii::khold~.r.i":shall fEill 'tO pay•.'·aji 
J: ,;,:·tc,asae·aamimt'1e1Hea agairist h'im''in full upon the: date 

spi:ldfied i.rl the oi'der ofthe'Bilpetinte±ideht tifBankfr 
a 'iiight 'o~"acti6~.'.'shall'iimiiediamlf·accrile to reco\iej· 
the: ··amount. of . the .. a8sessili:iirit ' or·= ·ifriy '''baliili6e 
remainiriif hnpaHL It fa tb,liii·app~nt ·th~t a r;86rfto 
judicial:;. 'jitocieedirig~ · ,. was' ' ffi'cjiili(:i~ ·. for ··"l:tJie 
en.fotceti:ient= of c6lleotioh rcif,ariy iilipaid-'asilessineriti 
[4] "The rwfi 'ls ·well esti!bli~liei:l tliat•>when reiiQrt to 
jiidiiiiii.1 j:>raceedi.iigs is·reqtiirel:l 'ito'enfarce ·co!le6foiit 
of;·'fi tiiX ciii'<iiiisessiiierlt'the .. payni'eiit'of"sucli'\tlix iJr. 
assessment .. is;• not; ideeQi6,d'1 ifu!ide' · tind6r compuliiiim . 
aiid an:•a:ctioii."for its r'ec'ovi.lriy wm nof"lie i({lJrliwerirv, 
Citv an.d C:ountv o(Niim FYlmclscb:l'l'52-Gal. 4"19 ·m 
Pao:· ·l 025.·.ftS Li,'·Ri,1 A•,r·'(NX SJ1):·.l'.83);irLeilvl,fav:11Sah 
li'1•cmdiscD: 2:0ii!FIApp.il ll\{8'.VPac.",11 Ooj).1'·~• 

1;. : .. ,,.-, 1• ... ~·.· •fb .: . ···.·~·I~···· \_.:\ ·:· 
·. Sincie we are of the· opiri.fon .. ;tliat the nil~tak.e· wliioh 

induced·. thli 'partiat<ipayment>1by responc!.eiit of 'Nie 
assessment -levied .. agiimst· him .:•wail, uildei "'the 
circumstailoes> shci'wr\..by lfue •redo.rd; a ,fuistall:ll purely 
of law .atid•thilt·'the paymenti•wi!S riotmil.1!e1 ;i.ii:ider 
compulsion:(' oonsiiieratioD!. of ·the :.two ·other poi:iibi 
maiie1,b)y· appellaiit; viz:·j ;th.at·ithe: aotimfi\Vaii ibiiried •by 
the•osta'tute··a'fi<limitatiorili 1aria that the; cioii'rt eri'lid;;iii 
making n:ii~rifiildmgs tifeliilive· ... ·to ':ap·peUllI'itls :«cr'i'is;.; 
coinplaint. seiekiri.g ireoeV'efy 'ilf •fuei, biillitioe ·of i;the 
assessmeht-whlch '>respondent .. had·· agre6d'.'t6 ·'pay ;"is 
rend.ered uli.ile66imary .. · .. ··' · ·r· ,,-: ·'·: .. ·• · ..... , 

,'"'1 
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The judgrti.lllit·is ireversed:"· , : .... ,.. 
,· :ti' 
:~ti•: lj •\· ·'·" 

·o 

. I ·~ , • ·,'' ;; • . ' . ·.; • 

Bamara;· P.;'J.;·and Marks;.~.; cim,oi.lrred. 
1 I '•::)f 1,, . ~,. ' ' I • • ' 

Calo!AppA.Dilit.,1932, .. · .. ., . ., . 
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Briefs and Other Related Docuinents 
. ··1 

Supreme Court of California . · 
Bill· LO CR'. YER, as Attorney General, etc.', Petitioner, 

v .. 
CITY AND COUNTY OF SAN FRANCISCO et al., 

Respondents. · 
· Barbara Lewis• et'.al.;' Petitioners, .... · · 

v. 
Nancy Alfaro, as County Clerk,- etc.,·Respondent. 

Nos. S12292S, 8122865, 

Aug. 12, 2004. 

Background: The 'kttomey., General ,and three city 
residents filed petitioru for writs• of rnandl\~~, .and 
reqµests for an immediate stay, alleging that actions 
of city officials in issuing m.f!ITi1tge licenses. t,o sam~, 
sex- cquples and solem.nizipg and registering ,th_e: 
marriages of such couples were unlawful, and 
Supreme Court consolitja~.ed the two ~!W~P· for. 
decision. 

Holdiqgs.: .. The Supr.eme Com:\, Georne. C.i,J(lld 
that: . , · · , . · · .. 
ill city m!jyor exceede'd. SCQPe· of his auihority by 

requestin~.·. tin1t coup,1)'. cle~Jc ·an(c9u.ntY reco~·d~r., 
determ.in fl, ·what. ch.ange.~;. were . recessary to rel).der 
marriage ljcensing for.ms nondispriminatory as to 
gende!' and sexu~I Brj.~n:ti(tio~; ... :· · . . . . .. , 
· ill a local' execiltive official, Who is charged 'with 
the ministerial duty of enforcing a .statute, does not 
possess the authority to disregard theAe.rniS of ·a 
statL1te .\n t~e,. ~~s,enc,?. gf a jud\S)ial detefjiibi~tion.i)l# 
it is iin6bn.~tiif1onru · b''ased sole!' u · ari th~' official's ........ , ... .. .... ., .. , . ... ,,Y .Ji! -....... 

. op iill~il ,th a(~~ 'g~v e~{statute !ii. unconstitutiOiJ~l; . 
.ill citY'.~rid COwlf);'. officiii.Jii ]~clc~a . aUth()~ity to 

issue rn.~.vfa~e li;i.en~~·s fo,. s.6.l,7,nirlize z:nai'riagef of, 
and reg1~\~r cerlific~ies' of l_l;l,arriage for same-sex_ 
cou· leS!riii:la ·.i · ·'. 

111 
• ·'· .,P ~ .. ,.,,, ,. ,. ... . .... . I'. , . 

.(fl ri:\~rriages co~~udci.d' befy(°een .saine-sex co);!ples: · 
in violat\i;iii .Pf. the appli~al;il~ statiJtiis wei~ v(jl~ .a1i.i:i. 
ofrio le 8.!1'effiiot. • . . . . . . . " . 
p'~titi'8lf gr~t~rl wiili ·at-ec'ilons. 

I •" I ' ~-' ' .' ; l If, "'' • • ' • 

.. 
J(ea'nard, J., fil~d concurring' arid (Jj~~entirig opinion. 

. . . . •.•' .1 . : . . : -~ -\.,r· -

. , . . ·.·· 

Werdegar, J., filed concurring arid dissenting' 
opinion . 

West Headnotes 

ill Ma rfi age (;:;:;;;.>2 " 
253k2 MoS! Cited Cases 
Legislature has full coritf9l of.the subject of mamage 
and may fiX~ lhe conditions urtder which the 'iniifital 
stab.is . may be . created or tehninliteci, excepf as 
restricted . by" · the ~onsti!Uti<ii:i. · West's 
Ann.Cai:Farii.Code § 6 300-3 Hi: '' · 

ill Marriage (:;;;;:;z 
253k2 Most Cited Cases 

ill Municipal Corporations ~65 

·,· t: 

., 
2681c65 Most Cited Cases . . . . . ... 
Marri~g~,is a matter of ~tate"Yide coilce111 rlith.er than 

· amuriiciphl Eiffair. West's Ann.Cal. Const.Art. 11. § 
R 4· 5."_6. ,,- ,·, 
.!:l:......:!.: - ··~f'. 

ill Marriai~:.p:is°r3,) 
253k25C3) Most Cited .Cases 

. ., .. , ' 

ill Marriage' ~j'i 

·' 
·. ::· 

253k31 Most Gited Cases ..... , .. ,, . . . . . . . 
Under. the relevant statutes, th,e. onb:,,J~ca)pfficials ~o 
whom the state has granted aifthcirl1Y to ao!' With 
regard. to 1i1arr,t!lge li9~nses ·a~d' warri~g~ cert\ficat~.~ . 
are the .99~nty cle~k.,and the c.qun.iY recor,der, West's. 
Ann.Ca\.Healtl1 & Safety Code § § l 02100, l 02180,. 
102200·, 102295, 103\25. . ' . . 

. ill Marriage cS2s(J) 
253k.25(3) Most Cited .Cases 

ill Marriage ([:;:::;>31 
253k31 Most,Gited Cas~s_,.. . . . . . : . ,; , 
A mayor has no authority. to. ei-;pa,nd or v.ary tJi~· 
au~hori~ of .a counry.clerk or, cciunfy recorder fo. ~~f 
marriage li.censes or register. 1;rrnrriage certi.UR!'!.t~~ 
under t]i.e.,~ovepill}g state $i'fiW~~P,• or.Jo ,direct ~ps·~ 
officials to act in contravention of those statutes. 

: :J ~- ;•. - • _. . _ •1 n • i ".i I fi j ". ~ '• < L I ·, • ! ·• ." ,- : - • •. 

West'.s Ann.Cal.Health & Safety Code 5 § 

l02ibO, 102180'; i02?~0, \0229\103125. 

ill Marriage ~17 .5(1) 
253k 17 .5(1) Most Cited Cases 
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Ifil Municipal Corporations €=;:>168 
268kl 68 Most Cited. Cases 
City mayor exceeded scope of ·his authority by 

· reque~t!n,g c9w1ty .pl erk· and county· record~r- to 
"detennine what changes should be made to .the 
forms and documents used to apply for and· issue 
marriage licenses : in ._.orc!er to provide marriage 
licenses on a non-discriminatory basis, without 
regard to gender or sexual orientation" bB.Sed on his 
asserted "sworn duty to uphold the ""cB.Jifom'ik· 
Cons.~/~t,ion, .. in~luding_ . sp!!crppai)y , ,. its, e,qual 
prot~ptibn c!au~e." West's Ann.Cal. Const. Art. 1, § 

Z; West's Ann.Cal.Fiini..Code § § 3o'o. 355; West's 
Ann:CaLFam.Code ·. § ·· 359 . (19961: ' West's 
Anrt~CaLHealth &. SafeN Code S § 102100,. 102180', 
102200, 102295, 103125; 

!fil Marriage 1£=25(4) 
253k25(4) Most Cited Cases 

!fil Marriage 1£=32 . _."' i '' '; 
253k32 M.a.st Cited Cases ,,. ,,, ., .. , . . . 
Duties of cotll1br clerk 11nd coi.mry recorder in is5uii)g 
marriage 'liceniies "and recording"certificate of registry 
of marriage are mandatory, once statutory procedural 
and substantive prerequisites haye been satisfied, and. 
tl:rns discharge of such duties is rillnisterial'ra'.ther.than• · 
discretionary. West's Ann.dtHeEiith &"Saf~ti,t Code 
8 § 102100, 102180, 102200, 102295, 103125, 

: '· 

I1l Offlce_~s an~, Public Employees €:=1_'i.6 
283kl 1 o Mcist'Cited Case's · ·· 
A· riiinMeriB.I act is iin 'ildt'.1that a publfo ciIBoer 'Is 
nii'.{\ilr'dif to ·fierfOim iii a·, phiscribed maMer in 
cibe~ience' .~f tl:ie µ}Eu:idate o'f 1eg~i · alithoi'\tY arid 
without' regard. to' his ''oWll judgment or' ojiiniori 
concerning such acfs propriety or 
impropriety, when a given state of facts exists, 

lfil Constltutio~al Law €=79 ·, 
92k79 Most Cited Cases . ) 

· lfil Offkers and Public E~,1'iloyee~ E=-rio' 
2831cl·lO'Most Cit'eil Cases" · · · ,. 
Pursuant to state e:·ommori' law· aria. p~actical 
ciiliiia~tations:- a %cal execii.tive official, wlio '!s 
cl1a¥ged with")the mi'iiist~~il:i' dutf of . erlforciiig' ~. 
stahii~; 'cioes rlbt P.osses~.t~~''B.fa~orify to_-·disreg~td th~·. 
terms of the stiifute ·ur1 ~he '·ab~ejice of a· jud_i_cial 

· determination· that -it 'ls uflconst!tution~l. based -~6lely 
upon the official's opinion that. the_ governing statute 
is unconstitutional. , : ". · ···. ·o·, .. ,,._,' ',. 

l2J. Constitution~l-Law ~48(1)''' · · · · '' 
92lc48(!) Most Cited Cases ... 
A· statute, once duly enacted, is presumed to be 
constitutional, 

.'{"'. 

. • .. 

See 7 Witlcin. Summan1 of Ca/, Law (9th ed 1988) 
Constitutional Law_.-~ _5~ . . .·.1 .. \ 

ll!ll Constitutional Law (;:::::>48(3) 
92k48(3) Most 'cited Oases .... 
The .unconstitutimnality of a statute must be clearly 
shown,· and doubts as to its constitutionality will be 
resolved in favor of its validity. 

L!1l Officers and Rublic-E~·~loyees €=>1~3 
283k103 Most Cited Cases 
When ... a public official's . •authority to act in · a 
particular area derives wholly:from statute, the scope 
of that authority is measured by the terms of the 
governing statute. 

1121 Municipal ·corporations ·~57 · 
268k5?,Most·Cited Cases 

·•• • .!·· "•:' 

. !121 Munidpal dorporafions 8:=>63.1' 
268k63.1Most Cited· Cases 

llll Mifiii'cipal Corporations· €'.=>64 
268k64 Most Cited Cases 

I ~ • 

In establishing a governmental structure for tli~ 
prn,)bse of manag'in'g municipal . affai.i-~; ·' the. 
Legislature, through statute~, or local entities,'_ 
tlrroiigtl' chafter prbvisioru aricl thei"ike, m~y coli:ibine . 
executive, iegiSfoti\ifi, and judiciai functions lii a 
manner i:!iffehinl froin the"':'strucnire" that' the'" 
CalifomiEI" Ccinsf!hltlori prescribes .. :for state 
government. West's Ann.Cal. Cci\i'~t. Att.:3, ~ 3.5. "" 

'! .·;": :: 

1131M'a,i;ti~i:e,P,:1,;i.s.(i). ·_ .. _,. , .. 
253k:I7.5(1)Most Cihid Cases . .... .. . 
UncoiiliinHicinality df state. m\l,ri.-iage spj.tufasJ)m_iti,!J,g 

:-.·~: _;;j -;:-~· ·1·~:" _···}~· .· ... ,~· ... ~l\i,1.' , .•• . ·:·~ .. 

man:j~ge_ to c~uP,le: _c;q.rnP!:)Sed _of a ma.n._ !W\l, a,,wo_.rp~ .. 
undef?fujf equar'i:*ifoctiqp p1_au_se was pQt, sq,p

1
atent 

or. cl~!lJlY :~stabi}~~~9, tp~t actiol},~; pf city !!:i)~, ~p=o/,. 
offici.~15' iti 1ssuin,g __ Il),arriage lic~i:!ses to .}_~e-sex. 
cou?1es, and soieriiriizing ana registF.-_m:.f -iP-~ 
marria~es of su~h, coup,\e.11 .'rfll1t,ctf~ll, wi§jJ:i.,~~~ITPW · 
ex~~P.~~m, ~pp)ic;.al?lr ,yi~~-\1, ii ;Y(bq)p.. be ~b~µra or ... 
unrearionabie to require public officiartp, PPIJf P.l~ V.:.i~fJ . 
statute that was clearly. \l.lf.?Dn,st\j:gtion.1J111}P,'. gr,~;~t~\, 
n1le that a local executive official, w1io 1s c)1arged 

· with the ministerial d'J-!y o,f enfo~fir\g_~, .5ta\Ute!_<!pe_~0 
· not possess the authority to dis'regara tfie terms o'fthe 

statute in_ the absence. of ijju\licial deterqiinatio_nJha~. 
. it is ~~ciinsti~hci;.;al, b~seii' solely upon the .Offii:iil.l's 
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opinion that the governing statute is uriconstitutionaL 
West's cAnn,Cal. Const · Art. .!,. § 7: · West's 
Ann.Cal.Ram.Code · § § ·.300," 355; West!s 
Ann.Cal.Fam.Code .. · ll . .359 .. (l996): West's 
Ann,Oal.Health &. Safe!\( Code § ./l 102100; 102180, 
l 022.00, J.02295. 1031-25. 

LWMarriage <C=17.5(1) 
253kl 7.5(1) Most Cited Cases 
City and county officials lacked authority to refuse to 
petform their minister-iii.I duty . in conformity Willi 
current state marriage statutes, and; based on ·View 
that statutory limitation of marriage ·.to couple 
comprised of a man and a woman violated state liqtial 
protection clause, to alter form prescribed by State 
Registrar• of Vital ·-statistics, issue ·marriage iicenses 
to; solemnize marriages of,• and register certificates of 
marriage for same-sex ·couples. West's Ann.Cal. 
Cori st. Art.· L § '' 7;: West's A:im.Cal.Farri, Code § § 
300,'•3·55;: West's·Ann.Oal.'Fain.Code § 3'5.9; West's 
Ann.mil.Health.& Safety Code 8 § 102100, I 02180, 
102200, !'02295,'l 03125. 
See'.Hogoboom & K/ng,'•Cal. Practice.Guide: Family 
Law '(The Rutter'Group 2003) ~ 'if 19:6:5, 19:24-
24,J(CAFAMILY Ch. 19-A). 

flSJ States~18.3 
3 6Dkl 8·:31 Most Cited Cases 
Feaera1 siipreiriac)i'lilause does not ·itself granfll. state 
or focal· official the· authohfy t'o refuSe· to enforce a 
statuie' -that ·the· o'fficiaJ· b'elieves·•. ·to·· be 
unconstitutionat'U;S.C.A:'Consi:·. Ari: 6. cl. 2. 

116i M~ri<lii'n;us €=>176 
25oii176 Most CiteaCases' 
As a· geileril.I inattet;·tlie nature of the reiief ~arriiii.ted 
in a ~~il~te,·: action . is · dependent' .upon· tl:iii 
circumstiirii;~s of the particular case ilnct''a 'coiin is 

..• ~· ' ' : , .. ' '·• -. . , I I~ • -

not. /iecess:atil:Y .. lhn1te9 by· the. prayer sought'iii'' the 
rnarioat~ petifiiin bui may ,'gtatlt tlie relief it d~eiris 
apprg):i~iate .. ;· · · · · '· 

fl 71 M;arr~i\ge ~54(2) . 
253k.5M2\ MostCited Cases . . · ·. . 

- .... ,. .,... .. ,.. "' 'I 

All s.aine-s~x. i;t)flITi!lges .authorjzed, soleilllli.Z.ed, or 
regist~re~I.. by city ll.nd . .county officials . in 
contravention . of siatut~' 'd'~f'm~g ~marriage.' ~s '? 
"personal r.e)!)-tio.nship aris,ing · 9ut of:a c.iv,il,R?n~~.ct 
be~:e~n .. a !/.l.f!n. ~nd a wpman'.'. and the.Jegislative 
his\ory, or· ·this .. J:rovision" d\'/POnftrati;;tg:. tli~i ti1~ 
purpose 9f thi~·)imitaiion was t9 "prphibit' pers.ons of 
th~ s,al!J.~ .. sex from .ente~g iawfj,i) ma:r,i~&~;;. \,;e~:~, . 
v01d .a.nd of -.:io l~ga\ effi:'ct from t11e\l' . .,JP.Ception,, o 

despite fact that affected same-sex couple~ y;er~ noi 

parties to··ipandate .-proceeding cnalleriging suc;h 
marriages~.'as'\al_idity .of.marriages was purely legal 
question, . iind'j1umerous amicus curiae briefs were 
filed on beiJ~ff::oJ-. such couple§, so that their legal 
arguments in support of validity of existing marriag~ 
were heard and · fully ... considered. · Westls' · 
Ann.Cal.Fam.Code § 300. --
•**227 .''11065 , . ·~461 ·· Bill Lockyer, Attorney 

General, Andrea .. ,,brnn · . Hoch, Chief Assistant 
Attorney **"228 General, Louis R. Mauro, Assistant 
Attorney General;, ,Kathleen• . A. Lynch, Zackery 
Morazzini,·Hiren Patel, Timothy M. ,Muscat, Doue:las 
J. .Woods and· Chl'istooher. · E. Krueger, Deputy 
Attorneys. General, ·for Petitioner Bill Lockyer;· as 
Attorney General of the State .ofDalifornia. 

Aliiance Defense Fund;·•: Benjamin . iW. Bu11;· 
Scottsdale, AZ, Jordan W. Lorence, Fairfax, . ..Y.A, 
Gary S. McCaleb, Glen Lavy, Robert H. Tyler; 
Center for .. Marriage Law, Vincent P. McCarthy; 
Law Offices of.' Terry.:..L. 'Il!Jo~pson and "fen:v L.' 
Thomason for. Petitioners Barbara Lewis, Charles 
Mcllhenny and Edward· Mei. 

Liberty Counsel, Mathew D. Staver, Rena M. 
· Lindevaldsen;" New York, NY.; aµ4,:,Ross 'S, 

Heckirrnnn' Glendale, CA, for Randy 'l!'b.omasson:and 
Campaign for California Families as Amici Curiae on 
behalf of Petitioner Bill Lockyer, as Attorney 
General ofahe State of California. 

Divine (j)ueen -Mariette Do-Nguyen· as . Amicus 
Curiae on behll.lf of Petitioner Bill Lockyer, . as 
Attorney General of the State of California. 

Law. Offices of Peter .D, •.Lepll.;cQPo and .Peter D. 
Leoiscona,· San. Di~g9, CA, for·.Oalifomia 'Senat(lrs · 
William ·J.,~('!Pete'IJ Knight,· ·Dennis Hcillingswo~, 
Rico ·Oller, Bill Morrow, Thomas McClintoclc;'-Dick 
Ackerman, Samuel Aaoestad, Bob Marget!, Ross 
Johnson; Jim F. Battin, Jr., California Assembly 
Members Ray ~Haynes, George·.A. :-PlesciawTony 
Strioldand, Bill Maze, Robert Pacheco,•Doug La 
Malfa, Gl!Y ,S: Houston;·Bt.~veri. 1:'1· .s·aII1ulei1J.ii, Dave 
Codgili, .Tom Harman, Dave Cox, Patricia c, Bates ·. 
Russ B(lgh; !~(evin :.:tYJ:cC1Ut4y, Todd Spiher, Al~ 

· · Nakanishi; Keith S.-.Ribbrnan,-Shirley Hol'lon, .Sharon · 
Runner,:..Jay· La.Suer and Pacific:Justice Institute,·as· 
Ami.ci Qurill.e on .behalf of P~titi~~~rs Barbara Lewis, 
Charles. Mcllhenily and Edward M(l~. · · 

Dennis .. · J. :Herrera,· Oity Attorney, Therese M. 
StewarkP"ni!J.f'Depl\iY City Attorney, Ellen Forman, 
Wayne K. Sno1:1grass, Thomas· S. · Lil.la-Hz, ,!(., . Scott 
Dickey, ·:Kathleen· S. ,Mori>is and Sherri ;Sokeland 
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Kaiser, Deputy City Attorneys; .:,.· How.ard . Rioe 
Nernerovski Canady Falk & Rabkin,: Bobbie. J. 
Wilson,rPamela K. Fulmer, Amy B; Margolin; Sarah.- · 
M. King, Kevin H. Lewis, Oeide Zapparorii, **462 
Glenn ·M: .Levv ·and· Chandra Miller Fienen, Ban 
Frani:isco 0CA

1 
for· Respondents. ····--- · · 

.. _: ' 

Alma Marie Triche-Winston· and Charcil Winston as 
Amici Curiae on behlilfof Respondents. '· 

*1066 Law ·Offices of Waukeen Q. McCoy and 
Waukeen Q. McCo'y, San Francisco, C'A, for Di'. 
Anthoriy Beman;! Andrew. Neugebauer, Stephanie 
O'Brien, Janet Levy, Dr,•Gregory.Clinton, Gregory 
Morris, Joseph Falkner; Arthur Healey, Kristin 
Anderson, Michele Betegga, De1Tick Anderson and 
Wayne Edfors Il as·; Amici Curiae· oil behalf of 
Respondents. · · 

Morrisoii ~ Foerster, Ruth .N. Borenstein; Stuari'C. 
Plunkett and JohnathanrE. Mansfield, San.Frimcisco, 
CA, for .Marriage Equality· California, lnc;, and 
Twelve Married Same-Sex Couples as Amici· Curiae 
on behalf of Respondents. 

Ann Miller;;Ravel, County Counsel·(Santa;Clara) and' 
Martin 1H. Dodd, Assistant County•Counsel, as.Amici 
Curiae on behalf of-Respondents. · 

Dana McRae, County Counsel :.(Sahta Cruz), 
Shannon M. Sullivan and Jason M. Heath, Assistant . 
County Counsel, as Amici Curiae on ·•behalf. of 
Respondents. 

Bingham McCutchen, John R. Reese, San Francisco, 
CA, Matthew S.·cGray, .Walnut- Creek, .. CA, Susan 
Baker• Manning, .. .Huong T. N!!Uven arid Danielle· 
Merida, San,,Francisco, CA, for Bay Area LawYers 
for· Indi:Vidual Freedom as Amicus· Cui"iae on· behalf 
of Respondents. 

"*"'229 'National Center for Lesbian Rights, Shailnon 
Minter, Courtn~y ,foslin; Heller Ehrman White & 
McAuliffe, ·stephen V. •Bomse,- Richard DeNatale, 
Hilarv E, Wru•e, San. Francisco, OA; "ACLU. of 
Southern ''California,. Martha .A, Matthews, Los, 
Angeles, Ch; 1Lambda'Legal Defense and Education· 
Fund,·rJJon W, :Davidson,'; Jennifer·· C.: Pizer,. New 
York, NY; · Steefel,·"Lev'itt & Weiss;· Dena .L. 
NarbaitZ. Clyde J. Wadsworth; ACLU'FOinidation of 
Northern California, Tamara Lange, 'San Francisco, 
CA.,. Alim •], Schlosser; Llaw Office~ of David.· C. 
Codell· David Ci•.Cadell and Aimee :Dud6vitz1, Los 
Angil1~s,.CA, for Del Martin and Phy!lis'Lyoh, Sarati

0 

Conner '.iind Gillian .•Srnith;-·'Margat McSliane and 

Alexandra D'Amario, Dave ''Scott· Chandler .. · and 
· · . Jeffrey Wayne Chandler, Theresa Michelle -Petry and 

·Cristal Rivera-Mitchel, Laney Woo and Cristy 
.•.·.·Chung, Joshua_ Rymer and Tim Frazer, Jewell :Gcime:i 
· . and Diane Sabin, Myra Beals and Ida Matai:iii., Arthur 
··Frederick Adams and Devin· Wayne ·BB.Jeer, Jeanne 

Rizzo and Pali- Cooper, Our Family Coalition and 
Equality California as Amici Curiae on behalf .of, 
Respondents. " "' 

Ro~er Jon-Diamond. Santa Monica; CA, as Amici.is 
Curiae on behalf of Respondents. 

GEORGE, C.J. 

We assumed jurisdiction in these original .. writ 
proceedings to address.,an important .but relatively 

· nan·ow. legal issue--whether fi local executive official 
who. is chru:~e.d with the ministerial duty of enforcajg. 
a state "1.~6.7 statute exceed.s his _or heI al!!i)or\ty 
when, without any ·court having, determined, that the 
statute is unconstitutional, the official dei'iberately 
declines to enforce the stlitute because., he or she. 
determines ·or is of the opinion that the statute is 
unconstitutional. 

In the present case, this· legal isslle' arises out. of the 
refusal of local officials in the City and . Gounty,,of, 
San Francisco to enforc.e the .provjsjons of 
California's marriage. statutes .that limit. tqe granting 
of a marriage lic.eqse·and marriage c~rtifi9ate only to 
a couple compris.ed ·of a man.and a woman. . · 

The same legal issue and the sµrrre ap~µ_cal!\!',_)egal 
principles could come into pla~'.._, h_o~eyer~ ·in a· 
multit:t!de of situations, For exe.¢ple, w~::wou.l~ f\J-Cf". 
the sam~_ 1egll) .. i~sue ~ th~ statute_ ~ ci1fr,~R-an. were 
am~11~ .tposll that res~1ct th~.jJpSs9s.s10p 01: .. i;fiHUiry '.he 
reg1stratifJJt,,Of ~sault :weapons',, Rl!4. a lq9_~\},l.ffi..,gml, 
cha~ged 'with .the miriis~efial dufy or ~n,(o~liJ.g.~~se ... 
stanites, refuSed to apply their provis1otis· biiciltis~. i)f 
the official's ·view that they violate the Second' 
Amendment of the federal Constitution. In like 
manner, the same legal issue would be !irese!!te4:-if 

... the statute were one of the ·envirbmh~r\.tal me'ii.siireii 
• • • •. • ' L. I,' • ' - '. ··I:~' ;._ . .. "..... j - ~~':! ~ . ·; .- I 

that rmpose restr1ct10ns upon a· propercy owners 
abilit/fo. 6~t~in a \Juiicli,qg 'perm~rfor a ~eve~(Ji;~.eilt 
that . interferes witli the pub he's . access· to the · 
cB.iiforiiia' bofistline, and e: kicii.i offidia(bharged "with . 
thi: '' rrilnisteriiil **463 'duty of "\ssi.irng .;building 
permitii,' refu's~tl fo apply the ·atatut6r'y limitat'i~ns' 
because ~f bi's '8r her b!ilief thiif they ~ffei:t ·ari' 
uncompeii~~teti '"fui.Hng" 'of property "in 'v!ol~tlpn of 
the jtist compensation clau'iie of-the state"or'IiideniJ 
Cansi:itutian:·" · · · , · · 
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,, ·'" . ::;;,:.Ci.~~a,:. :::,;;::':. :, .:-:legislative departmen!· shall. ;never exercise 
Indeed, another example might illustrate' the point .;-,:.::i:.;.,,:,: : • tlJ.e. exeoutiYe and.judicial ·powera or either 
even mµre .clearly: the same legal issue• would. arise :x<c,:;·,.\z;:·,. · 'ofth~!n;. the executive shall never, exercise 
if the,staiute at the center of.the ci:mtroversy were the,,:.·.':::,L;•:· •:,;:o:· . ·th·~-,).~gislative :Rnd judicial powers, or .. either 
recently •enacted provision (operative January 1, •. .. . • of t!J~n:i; the judicial sha!Lnever exercise the 
2005) that .. imposes a ministerial duty upon local .... ·· legislative and ·executive powers; or either of 
afiiciials to accord the .same. i·ights and,. benefits to them: to the·end. lt·'lllay. be o.go:vemment of 
registered domestic partners as are granted.ta spouses ·laws and.not of men." (ltaHcs added.) .·. 
(see. Ram.Gode, § 297.5,. added .. by .Stats.2003, ch. 
421, § ·4), and a .local official--perhaps an 
officeholder in a. locaie where domestic. partnership 
**~.230 rights are .. .unpapular-adop\ed a policy of 
refusing to,recognize or accord to:registeped domestic 
partners the equal treatment mandated by statute, 
based solely upon.the official's view (unsupported by 
any judioial. determination) .that the statutory 
provisions granting·;sµch rights to registered .. domestic 
partners ar,e uncons.titutional. because they .improperly 
amend or repeal foe .provisions ·o:fi ,the voter-enacted 
initiative measure ,commoriJy Jmown as Proposition 
22, the California Defense of Marriage Act 
(Fam.Gode,,.§ 308.5) without .a confinniag vote of 
the ele9.t~.r.~te, in violation~ ·of articldl; se,c:tian l 0, 
subdivisio~ {c:I of the Oalifarnia.Qonstitution. 

··; 

Am these various .examples demonstrate, although the 
present proceeding may· be viewed by "some as 
presenting :primarily a qwistian of the substantive 
*<L0.68..Iegali.rights of same-s.ex couples, in actuality 
the,legai)~§!le before us implicates the inter.est of all 
indivldua)s ... J.iJ. ensuring ,that public afficial.s execute 
their official:' duties ,in;, a rmanner .that •respects the 
limits, 'o( 'Jb.e . authority gra~ted·. to ·them as 
officeholders, · ln .short; the,.Iegal question at issue-
the scope of the authority .. entrusted ta ·our public 
officials-"involves ·the. , :determination· of s 
fundamental .. question· .that lies. at the heart of our 
political system:' · the role of. the rule· of law in a 
society that ~ustly prides· . itself on· being "a 
government of laws; and.not·>of rnen'.'·(aFwmnen). 
IBHB 

· .·FN!. The phrase "a.government oLlaws, and 
not of11men'·' :was, authored by. Jahn Adams 

.. , .. (kdams,. 1Novanglus P.apers, No.· 7 (I 774), 
"· reprinted· .. in 4":Wotks ... of John· Adams 

(Charles· Francis Adams :.ed. 1'851) p. l 06), 
and :was included.as part otthe separation of 
powers · provision· .. ..-of the r initial 

:'Massachusetts Constitution adoptedin 1-780, 
· .(Mass. :1Const.(~·:ZSO} "Part The ·P..irst, mt. 
.XXX.) The •separation of-pow,ers. provision 
·of · ·that state's.. Oanstitution ... nimains 
unclrnnged~to :thiB day,.-and reads in full: "In 
the government of this commonwealth, the 

· .... 
As indicated above, !hat issue-,,phrased in'the na~ow 
terms presented by this case--is whether a focal 
executive official, charged with the ministerial duty 
ofanforcing a statute, has the· authority to disregard 
the terms of the statute in the absence cif·a·judicial. 
determination that it, is .·unconstitutional, 'based solely 
upon the official's opinion thaf.the governing' statute 
is unconstitutional. As we shall see, ·it -is ·well, 
establillhed,· both in California:and.elsewhere, that-. 
subject ta a few narrow exceptions that clearly.·,li.re 
inapplicable here~.-a. local executive official0 rdoes no/. 
possess such.authority. .. 

This ·.· conclusion is. •Consistent with the classic 
understanding of the· separation of pewers doctrine-. 
that. the ·legislative· power is· the power to '.enact 
starutes,' the e>eecuti.ve :power· -is the power to: execute 
or enforce .statutes, and the judicial power ,i£,1the 
power to ·interpret: .. statutes ·and .. to determine :their 
constitutionality, :"It is"true; of• course, that •tthe 
separation of powers doctrine ·dses ncit •.create .an· 
'absolute or rigid division of functions. (SuoerJor 
Court v. Countv o(Mendocino (1996) 13 Cal.4th 45. 
52, 51 Cal.Rotr.2d. 837. 913 P.2d 1046.) 
Furthermore,, .legislators 1 and·1.executiye .officials may 
take ... ints. account . constitutional co111iideratio11s nin 
making . .discretionary decisions within· their 
author·ized sphere· of actian.,,.such as whether to enact" 
oi"veto pnoposed ·legislation or exercise·proseou!oriaL 
'discretion. · .When, hawever,.:a duly enacted statute 
imposes:a: ministerial,duty upon.an executiveouff!oiaj. 
to fallsw ,t!Je,diotates of the statute .. 1n .per·forriling·a 
rnandated·ac!; the,.offioial generally ·has ·no *~*231 
authority to. disregard• ~*464 .the ·,statutmyimandate 
based on the :official's .,ciwn·: determination· that .. the 
statute,,ris unosnstitutionaL ·{See,· .e.g.'» I<'.endalluv.• 
[J,,;ited'States ,(!8el8} 317 .U.8;- r1·2 ,,p,fiM :5~4n61'3;·.9: 
L:E'd: 1181 of'!ro,_centend .. that theiobligation·iiniposed: 
on· the ·:pr.esidenhta 'See the *,106~,.laws :rfaitbfully, 
executed implies a.power.Jo forbid•their:execution.is 
a .novel .. construction ·of .the constitution, and entirely. 
inadrnissible'IJ;) · ,. " .. , .. • 

'·· ·r· ..... ,,, . 
Accordingly, .. for .thM·easons that ,falJow, w.e agree 
with jJetitioners thai locaJ.·offioials in .. rSau Francisco 
exce~ded their- authority by taking ,official action·cin 
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violation of applicable statutory ·provisions. We 
therefore, sha.11 ·issue a writ.of mandate directing the 
officials to enforce those provisions unless and until 
they are judicially determined to be unconstitutional 
and to take all necessary remedial steps to undo the 
continuing effects of the officials' past unauthorized 
actions, including making appropriate corrections to 
all relevant official records and notifying ali' affected 
same-sex couples that the same-sex marriages 
authorized by the officials are void and of no legal 
effect. 

To avoid any misunderstanding, we emphasize that 
the substantive question of the constitutional validity 
of California's statutory provisions limiting marriage 
to a union between. a mwi an.d a woman is not before 
our court in this proceeding, and our decision in this 
case is not intended, and should not be interpreted, to 
reflect any view on that issue. We hold only that in 
the absence of a judicial determination that such 
statutory provisions are unconstitutional, local 
executive officials lacked au.thority to ·issue marriage 
licenses to, solemnize marriages of, or register 
certifa:ates' of maniage for same-sex couples, and 
marriages conducted between same-sex couples in 
violation of the applicable statutes are void. and of no. 
legal effect. Should the applicable statutes be 
judicially determined to be unconstitutional in the 
future, same-sex couples then wou Id be free to obtain 
valid marriage licenses and enter into valid 
marriages. 

I 
The events that gave rise to this proceeding began on . 

February 10, 2004, when Gavin Newsom, the Mayor 
of the City and County of San Francisco and a 
respondent in one of the consolidated cases before us, 
~sent a letter to "1070 Nancy Alfaro, identified 
in the letter as the San Francisco County Clerk, 
~ requesting that she "determine "**232 whar. 
changes should be made to the forms and documents 
used to apply for and issue marriage licenses in.order 
to provide marriage licenses on a non-discriminatory 
basis, without regard to gender or sexual orientation." 
The mayor stated in his letter that "[t]he Supreme 
Courts in other states have· held that equal protection. 
provisions in their.state constitutions prohibit "*465 
discrimination agaiilst gay men and lesbians with 
respect to the rights and obligations flowing from 
marriage," and explained tha~ it is his "belief that 
these decisions are persuasive and that the California 
Constitution similarly prohibjts such discrimination." 
The mayor indicated that the request to the county. 
clerk was made "l:p]ursuant to [his] sworn ·duty to 
uphold the California Constitution, · including 

specifically its equal protection clause ... :" [FN4] 

FN2. Petitioner in the Loclryer matter is Bill 
Lockyer, the Attorney General of California. 
The petition in Lockyer names as 
respondents the City and County of San 
Francisco, Gavin Newsom in his officiai 
capacity as Mayor of the City and County of 
San Francisco, Mabel S. Teng in her official 
capacity as Assessor-Recorder of the City 
and County of San Francisco, and Nwicy 
Alfaro in her official capacity as the County 
Clerk' of the City and County of San 

.. 

Francisco. . 
Petitioners in the L£Mis matter are Barbara 
Lewis, Charles· McIIhenny, and Edward 
Mei, Sail Francisco residents and taxpayers. 
The petition in Lewis names as respondent 
Nancy Alfaro in her official capacity as the 
County Clerk of the City and County of San 
Francisco. 
For convenience, in this opinion · we 
generally shall refer to the Attiirney General 
and petitioners in Lewis collectively as 
"petitioners" and to respondents in both 
Lockyer and Lewis collectively as "the city" . 

·or "the city officials." 

FN3. The letter from .Mayor Newsom 
identified Alfaro as the San Francisco 
County Clerk. ln its answer to the petition 
for writ of mandate in Loe/eyer, filed in this 
court on March ·18, 2004, however, the city 
alleges "that Daryl M. Burton is the San 
Francisco Couniy Clerk, and that Nancy 
Alfaro is the Director of the County Clerk's 
Office, to whom all of the responsibilities 
and privileges of County Clerk have been 
delegated." The· answer further alleges that 
"as Burton's delegate, Nan·cy Alfaro is the 
designated 'commissioner of civil marriages' 
for San Francisco." Alforo has filed a 
declaration s.t:ii.ting that she is the Director of 
the County Cleric's Office for the City and 
County of San Francisco and that "[i]n that 

. capacity l perform all the duties; and hold all 
the responsibilities of, fue County Clerk. 
These duties include the issuance of all 
marriage licenses." _·Petitioners do · not 
conteud that Alfa1'0 is not the official 
authorized to perfonn the duties assigned by 
tbe applicable statutes to the county clerk, 
and thus we shall consider Alfaro the county 

.. clerk for purposes of this proceeding . 
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··::;'.:·, FN4. The. letter read in full: . "Upon. talcing 
. · ··)> th~,·.Oath of Office, becoming the Mayor ·of 
.-_:L,.Jh.e.'. City and' County of San FranCisco, I 

· ·.· : ,. -·>:i'' •.· s.i:ore to upholt\·the Oonstitution of the State 
·of California. . Article 1. • Section 7, 
·subdivision .<'(a) · .of the California 

· OonBtitution ,provides that '[al ·person may 
·not ·be .... denied equal protection of the 
. law~·.' 'P)le ·California courts. have 
interpreted the equalipratection.cl(l.ilSe of the 
California· Constitutioi;i: to apply to lesbiaps 

:and .gay men ·and have suggested. that ·iaws . 
. that treat homosexuals differently .·from' 
.heterosexuals .are suspect. The California 
courts have aiso stated that discrimination 
against gay men and lesbians ·is· invidious . 

. The California courts ha>1e held that gender 
discrimination is suspect and invidious as 
well. The Supreme·. Courts .in other 'States. 
.have held that equal.protection provisions in 
their state r•·constitutions prohibit 
discrimination.against. gay men and lesbians 
w.ith respect· :to the ·fights and obligations 
flowing from marriage. 'lt is my lielief that. · 
these decisioru ·are perauasi¥e and1 thaHhe 
California Constitution .similarly prohibits 
such ·discPimination. · · 
"Pursuant to my sworn duty ·to uphold the. 
California Constitution, including 
specifically its equal protection clause, l 
request that you determine what· changes 
should be;made to the forms ·and documents 
used to apply for,and issue marriage,iicenses 
in order to provide.-miirriage Jicensea·•on a. 
non"discriminatory basis;· wjthout regard to 
gender or sexual· orientation/' · 

In respohse· to the may.or',s letter, the county-·aler.k 
designed what ·she clesctibes as '!a. gender-neutral 
application for public marriage licenses, and a 
gender-neutral marriage license," to be used by same
sex ·couples. The .newly designecl form•altered ·the 
official state-prescribed, .form for the "Application 
* 107'1 for Marviage License"· •and the '"License and 
Certificate of.1Man-iage" by eliminating the te1ms 
"bric!~/' ''.grQ.qm, " .. and.·"urunarried· man and· unmarried 
womaii~' .. and by:replacing tbem:witb the.te!J.l).s "first 
applicant," '!second· ... applicant," . and . !luiiinarried 
individuals:" The revised fonii-also contained .a new 
warning .. at the· .tqp,.iif the ,fqrm" adyising BJlplicants · 
that "[bjy entering •into. mE!I'l'iage you may ,.Jose some 
or;il.11 ofthe·rights, prntections arid benefits-you enjoy 
as >a ·domestic partner" and that "marriage of gay -and' 
lesbian ccmples .may not be recognized.-as .valid .. by 
any jurisdiction:·:other ·than. San' Francisco; andnmay · 

not be recognized as valid by any employer," and 
encouraging same•sex couples· "to seek legal advice 
regarding .the effect of entering into marriage." 
[FN5J 

FN5. Tbe warning read.S· in full: "Please 
read this carefully· prior to 'completing the 
application: ['if ] By enteril)g into marriage 
you ·may lose some or all of: the rights, 

.protections,., and benefits· you' enjoy .as a 
,, domestic· partner, including, bu~-ncit limited 
te. those rights;;1:protections, and. benefits 
afil'orded by State· and .local government, and 

·by ,your·employer .. ff you are currently in a 
domestic partnership,. -you are urged to seek 
legal, advice regarding ·the potential loss of 
your rights, protections, and benefits before 
entering into matriage. ['if ] Marriage of gay 
and· lesbian couples may not.-be recognized 
as .valid by· aliy· jurisdiction:·other ~than San' 
Francisco,. and may· not;·be··recognized as 
valid· by.any employer. {fyou are.a, same"~ 
gender Gouple, -you are encouraged to 1seek 
.legal advice regarding the·effecb of eritering 

- into.marriage." 

**1"233 · Tue··oounty clerk, using the altered· forms, 
began issuing marriage 'licenses .to same-sex ·couples 
on, 1February --12, 2004, and :the county recorder1 
thereafter registered marriage' ... cemficates .submitted• 
on behalf of same-sex couples· whe. had received 
licenses . ·from ·:the · city and ·had participated ·rin• 
marriage·!:eremonies. The .declaration of..the county 
clerk, filed in this court-on March •5, 2004,' indicates 

. that as oMhat ·date, the ·clerk had 1issued .rnore.,than. 
approximately 4,000 ,unani!)ge ·licenses to same~sex 
couples: In mere recent filings1 the ci\y liascindicated. 
that·:approximately 4;000 same,sex marriages have. 

. beennperformed under ·licenses •issued by the County" 
Clerk of'.the:0ity:and County of San Erllllcisco .. ·_, 

'i (r ~ ·~ 

Oii February· 1:3, .-zoo4,,,two.:1separate::.actions were· 
filed in San Francisoo•0ounty 8uperior10ourt seeking· 
to ·halt· the city's· :issuance of. niiu-r.i!!ge licenses to_ 
same-sex ceuples and· -..the· . solemnization and 
registration ·of · 'marriages•: rof ·:•sucb- .... couples,: 
(Thomasson v. Nrnvsom (Super, Ct. S.F: City ·and. 
County, ·2004;,,No. · OGC,04-428'794)); · PropoSition 
· 22 ·Legal Defense· and Education Fund v. City :and 
County.pf San Francisco (Super. ~.t.466 Ct .. S:R1 ..City 
andi·County, 2004, ·No. -·CPF•.04-50943 .1(hereafter' 
Proposition 22 Legal Defense ).) In. each •;case, ii· 
request for an.immediate·stay of the city's.actiorurwas 
denied, by the supe?ior court after a hearing.JE!:::lfil 
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FN6. · On· February 17, '· 2004, the superior 
court, in adaition ·to declining. to grani ·the 
request. fot."an. immediate. stay.,. issued an· 
alternative writ in Proposition 22 Legal. 
Defense, directing the . city to cease and 
desist issuing. marriage licenses to same-sex 
couples or p~rlorming marriage. ceremonies 
for. such· couples, ·or show cause why the city 
has not done so,· and set a hear.ing on the 

···show .cause order for March 29,"2004. On 
.February.d9, 20041 the city. filed .a cross

. complaint for declaratory relief against the 
State of California· m::Praposition;.22 Legal 

.·Defense, see)ciilg. a. ,dec]Htation that. the 
California statutes that deny. the issuance of 
.marniage licenses ·to same-sex couples are 
tinconstitutionaJ; : .... ·. > • • 

"1072·0n February ·2\7, 2004;·.the Attorney General 
filed :in ~his court a petition ·for an original writ of 
mandate; prohibition,"cer.tiorari, . and/or other relief, 
and a request for an immediate' stay:· 'The petition 
asserted that the actions ,of'the city officials ·in. issuing 
marriage licei:llles -'"'lo • .. same-sex. · couples and 
solemnizing and registering the .• maniages of such 
couples are urilawfu~ and that the problems and 
uncerfuinty·:created by the growing· number oflhese 
marriages justify· intervention .. by 1·this court. 'Fhe 
petition'pointed outithat despite a. directive issued by 
the · state Registrar. of. Vital Statistics, the. San· 
Francisco County Recorder ·had not ceased tbe· 

. practice nfregistering marriage certificates submitted 
by·· :same"sex·· couples· ··on forms other, than those 
approved by the State of:California, and ,that;Cifticials 
of .. rfoe federal · Socia]· Security Administration had' 
raised qul'lstions regarding. thafagenty1 s processing· ~f: 
name•change applications: resulting fmm California 
marriages;-,not: confiried· to -<iiinglei>sex maJ1Iliages-
because of the .uncertainty ·as to ·whethei: · ceitain 
rriarriage<certificates · issued . .,·in California• are• valid 
under state law. Noting that "[t]he Attorney General 
has.'the constitutional :duty to. see•thai thdaws Of the 
state··-are·~ uniformly qWJd ·adequately ·'enforced" (see· 
Cal. ConsL art:•V,.1§"• 13), the1])etition maintained ·that 
the· existing ·'tconflict:, and •1uncertainty, and·."the·· 
potential forifuture ambiguify,;instability, "*·*234 ·and· 

· inoonsistent : ~ administration. among · · · Nar-ioU:S 
jurisdicti<JnS ana .Je\ifils ,:6f .government, ·,'present · a' 
legal ·issue of statewide ,'.fuiportance that warrants 
immediate mten'erition ·py:this Court." ·The petition 
requested :that'this ci:Ju'rt' is sue. ·an." oi'der (1) directing 
the .local :·.officials to comply· with the applicable 
statutes ·in. issuing ·marriage··Jiceqses, and certificat~s; · 
(2) dechiii.ing invalid the ·same-sex marriage ·:Li cerises 
iind certificates that have been issued, and (3) 

directing the city. to refund any fees collected in 
connection with such lic·enses· and certificafes:- · 

AntiC:ipB.ting that the•·pespcindent city officials likely 
would oppose the petition ·by arguing : ·that the 
applicable state laws are unconstitutional;"the petition 
maintained that such· a ·.Claim •could. not .,·justify the 
officials'· issuance of same-sex .marriage 'licenses in 
violation of state law "-'because article III; section 3 .5 
of the .California .Constitution;;prohibits •admiriiati-ative 
agericies from-·declaring.state laws unconstitutional in 
the absence ofan appellate court determination." The 
petition 'asserted that "[t]he ··county is ·a political 
subdivision of the. state ·charged with· administering 
state •goveniment, . and local registrars· of vital 
statistics act as. state officers. Jfbe state's agents at the 
local level simpjy canncit·refuse to enforce state law'" 

"1073 Although the'· Attorney General's petition 
acknowledged that ·the court· could grant.the relief 
requested in the ·petition without reaching the 
substal)tive ·question of the constitutionality of the 
California' statutes,. limiting marriage to a man and a 
woman; tbe1petitioil ur.ged that-we. also·re'solve the 
substantive .constitutionaHssue at this time, arguing 
that:"'[a)s thenissues presented··are pure legal issues, 
and there is no need for the·developm:ient of.ii. factual 
record, these issues are ready·for this"Court's review." 

On February 25, 2004; two days prior fo·the filing of 
the:<JJetition;iiJLoc/ryer, the·petition iil Lewis was filed 
in·this .court. Jri Lewis, three ·residents.and.taxpayers 
in:;the: City and County of-San··francisco sought a writ 
of mandate to compel tbe county clerk to cease.and 
desist.issuing rilarriage·licenses to ·couples ·other than 
those who meet state law marriage requirements and 
on fonns that do not comply with state law license 

· requ'irements, and also· sought an· immediate stay 
**467 ··pending. the court's "determination , of the· 
petition. · . · ,. 

After receiviilg the petitions in Loa/eyer and .Lewis; 
we··requested that the city fire an opposition to the 
petition "in·. each case on •'OT ,.before ·March 5, 2004:' 
The city.filed its.opposition to ·the.petitions on.March 
5, arguing that Jhe provisions 'of· article <ill." section 
3 :5 'Of .tbe .. California.,Gonstitution,·do ·•not <apply•:to. 
local ··officiaJs·,,and that, .. in any ·event, un'cier., ~~e·· 
supremacy clause 'ofthe.,Unitea .. states Constitution,· 
California·:Constltutlon .-article Ill, section 3 .511could · 
not properly .. be applied •to ·preclude 'il/:local :•official' 
from. refusing· to .>ellforoe a'.;statute ilia\. ··the official . · 
believes violates·· the fe'deral Constitution. ·ir1With 
regard .• ;to the.,·;qilestion . of the constitt.itionality on . 
Califomia's·.-.statutorY ban on same-sex•marriages, the 
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opposition· maintained that ."the issue is one best left 
to· the lower· courts in the first instance to undertake 
the extensive fact-findirig. that will be· necessary." 
fFN7] 

FN7, The petition in Lewis--.filed by parties 
who maintain: that the existing California 

· marriage stamtes are · constitutional--
similarly tool( the position that "[t]he 
constitutfoinality of .the marriage laws is an 
issue beat left to full development in the 
lower courts,." 

On March 11, 2004, we issued :an order in both 
Lockyer and Ltrwis directing the< city ·officials to show 
cause why •a writ of mandate should :not issue 
requiring the. officials to apply and abide by the 
currnnt·'Califcimia man\iage statutes in the absence 
***235 of ·a judicial deteqnination that the statutory 
provisions are :unconstitutional. . ·Pending om· 
determination of these matters, we directed the 
offi!#ais .to,,enforce the existing marriage statutes and 
reufiln :from issuing. marriage licenses {)f certificates 
not-~uthorized by-such provisions. We also:stayed all 
procee4fugs in ·the two pending San Francisco 
Cmii:i{y Superior: CoUrt cases '~the Proposition 22 
Legal.Defense action and the .Thomasson v. N<rWsom 
action),· but' specifiei:hthat the stay "'dqes not ~1074 
preclude the filing of a ·separate action: 'in 'superior . 
court raising a-substantive .constitutional challenge io 
th e'surre~t marriage statutes." 
> ... J- •• >J·:... . . 
Ou( March 11 order ·also specified that the return to 

be ·filed. by.ithe city officials m each case was to be 
limited "to the issue whetlier respondents are 
exceeding or acting outside . the scope of their 
authority in refusing to enforce ·the provisions of 
Farni:lyDode sections:300, 301, 308.5 .. and.:355 in the 
absence· of a juditial determination ·that such 
prov1smns are unconstitutiona:l, 11

· and that. in 
addressing this issue, the return "should discuss not 
on)y·the •applicability and effect ·of :article. III:~section 
3.5 of the·Califortiia·-.ConstJitution"·,but al~o any other 
constitutional .. -'"Or .• statµtocy, provisions or .legal. 
doctrines .that· bear on 1the question whether the city 
·officials ·acted outside the ·scope of1their authority••in. · 
refusing to ooIJ!ply,witb: the applicable statutes in the 
absence of a judicial determination· that ·foe· statutes 
are uncons~ittitiona[ ·" · 

Our March -11 order .further ·established an expedited 
briefing schedule ·and in'dicated that the court cwould 
hear·oraJ .ar"gument in rth~se matters at ·its late·· May 
2004' :or June 2004 oi"af arisument .calendar. .After 
receiving the briefs filed by the pm:ties and-numerous· 

amici curiae, we requested that ,the parties· -file·. 
supplemental · letter briefs ·addressing·:,: ·several, .. 
questions relating to the validity of th~.·.~iirria!li, 
licenses and certificates-of registry o_f me.rriag~ that · 
already had bee!\ issued or registered by city offici.als 
to or, .,on.•. behalf' of same-sex:- cm.mies:· ·· The 
supplemental briefs were· timely filed, e.rid the cases 
were argued before tbiS court• on May 25, 2004. 
After oral· argument, we filed· an order consolidating 
the two cases .for decision: 

Ii:' 
ill · It is well settled in California that . "the 
Legislature has full control of the subject of marriage 
and ID!!Y ·fix the conditions .timder which the marital 
status ·may be created or temiinated ... ;'' (McClure v. 
Do11ovanJ1949) 3J,Qal,2d 717. 728. 20li· 1P.2d 17.) 
"The regulation of marriage . nud divorce fa solely 
within the province of.the Legislature, except as the 
same may be:restrioted _by therConstitution.-"· (Beeler 
l'. Beeler (l 954l124r.Gal.Ann.2d 679.1682.:268 P.2d 
1074;·' ·see, --eig;, •Estate of.,DePasse (2002) 97 
Cal.Aon.4th 92. 99. 1:18 IJaLRnh;,2d 143;) In view of 
the primacy ofthe l'Jegislature_1s role ·in this area, we 
begin by setting forth the relevant statutes relating to 
marriage' that have some··'bearing·•Onrthe issue 'before 
us. AB we shall **468 see,. the Legislature has de1>lt. 
withrthe subject of marriage' incconsiderable detail. 

As applicable to the issues presented.by -this case, the -
relevant statutes dealing with marriage are contained 
in the Family Code and the'Hea!th and Safecy Oode. 

C.: 

*1075 The provisions regar'ding the1 validity of 
marriage are set forth in Family Code sections 300 to 
llil.. . • .. 

··.- ·I'·' 

Sectiori · 300 provides 1in· full: ')Marriage ·is a 
personal relation:. arising" out of· a civil· contract 
betwee11 t1 n1an ·and·a woman, .to which·the·'consent of' 
the parlies capa:bhr ,,of making 'that contract is 
necessary. Consent · alone does··,·not- constitute· 
mawiage. Consei)t must! be followed ·by·the issuance 
of ·a license and solemnization ._as •authorized ·***236-
by this· division; excepfas provided .by ·Section· 425 [· 
[FNSJ] and ·Part 4 (commencing with':Section :500){ 
[FN9]]" (Italics added.) . · ;, · ·,i: 

. "" . '• 

FNB. Family Code section 425 provides: "If 
. no record·'nf the solemnization ·of.·a marriage 
previously ctmtracted is •lmown,to exist, the 
parties· .may -purchase.;· 'a License and 

· Certificate of·J)eclaration -of Marriage from 
the·:-county .clevk · iIJ. th'e ,parties'.,county of 
i:esidence," · F:amily Code section 350 
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provides .that "[b ]efore . .. declaring. a 
mamiage pursuant to Section 425, the parties· 

. shall first obtain a marriage :license from a· 
county clerk .. '~· As ·the Oourt of :Appeal' 
explairied•iin Estate o( DePasse. suora. ·97 
C!il:App.4th·,92: 104. ·ll8 Cal.'Rotr:2d 143. 
~'[t)he · purpose of .-the. -[section· 4251 

· procel:lure- is to create a Tecord of an 
otherwise- urirecorded · · marriage, thus 
focusing on the registration requirement, as 
opposed to the licensing requirement." The 
section 425 procedure has no bearing on the 
issues·presented by.this case. 

FN9.- Part 4·of division·.B of the-Family Code 
(§· • § SQ0-536) governs confidential 
marri~ges, With .. -r;~pect to the issue 
presented iii. this ·case, the .provisions 
governing .confidential m=iages parallel the 
provisions goveming·,·ordinary ·marriages. 

·•(Colll,p_Eµ"e, e.g~ Fam.Code. I) .505 
;,{~ecifyiJ:!g -f.Qnn of. confidential merria,ge 
!icens~]_ ~~t_h F!im:Cod~, § 355 [specifying 
form of ordinary marriage license].) 

Section -301 provides: .:1A11 unmarried male ·of the 
age of 18 years or. older,· and al7'unmarried female of 
the age of 18·01· older,,and·not·otherwise disqualified, 
are capable of consenting to and conswnmating 
marriage.": (iltalics·added.) 

Section 308.5·.provides: ·-"Only marriage· between a 
man and a wommi is valid or recognized il1 
California." (Italics added!) . · 

ln the.opposition filed in this comt, the city takes the 
position that neither section 301 nor section 308.5 is 
relevant .to the,·. question whether current ':e;;alifomia 
statutes limit marriages· performed -in ·.·California to 
marriages betweem·a man·Eind .a woman, [Fl>HOJ but 
the city .. concedes tbat•.section 300:· both *1076;by its· 
termsc•and its .purpose, imposes such -a limitation on 
maNfages .performed···in ·:California. IFNl.l] Because 
we agree ·.thaHsection 300 .. clearly· establishes that 
current ··California· statutory faw · limits·..'mari:iage ·to. 
couples.comptised;of a.man and'a -woman,•we,!!eed 
not and do not ***237 address the•scope oroeffect-·Of 
sections 301 and 308.5 rn this case. 

·;·1:: ' . 

.FNlO: With respect ·to section -~01·--which, 
1 as notecl.1above, provides that -'Ian unmarried 

male-of.the ·age of;J 8 years or· older, and an 
unmarried female· of the age_ -of 18 years or . 
older;;·.:. are .capable ;of consenting to and 
·consummating __ ,. maniage"--the· ."opposition 

filed in thiS court maintains that "the statute 
:is silent·as to whom an uninarried male and . 
an urirnarried fiimale may marry, and thus is 
irrelevant." · Petitioners·· ·maintain, QY. 
contrast, that section 301 clearly 

· contemplates that -·a "ffimT-iage· will be 
consummated : between . an unmarried male 
and unmarried female .. 
With ·regard ·to section· 308 .5--which 
provides .fuat "[o]nly marriage between a 
man 1and woman is valid or recognized in 
Califomia"--'the opposition maintains that, in 
light of the provision's history,"[tJhis statute 
is irrelevant to -the case at hand because it 
addresses only out-of,state marriages." 
Petitioners assert, by contrast, that by 
specifying that only marriage·.between ·a-man 
and woman is "valid" .. or "recognized" ··in 
California, section 308:5 addresses bath· in" 

· state and out-of-state·mnrriages.· 

FNl I. The language in:FamiJy, Oode secticili 
300 specifying that marriage is a· relation· 
'!between a man'and a woman" was· adopted 

·by the Legislature-.- -in 1977, when ':the 
.provision was set forth "in former seetion · 
4100 oftbe Civil Code. (Stats.1977, ch. 339, 
•§ l; p. ·J295, introduced as· Assem. Bilh607 
. (1977-19'78 Reg. Bess.).) . The legislative 
hi.stor.y of the -measure"makes .. its objective 
clear. (See Sen.· . Com.· on Judiciary,' 
Analysis of Assem. Bill No. 607 ( 1977-1978 
Reg. Sess'.1 as .amended-May 23, 1977, p. 1-
["The purpose of· .the bili is •to ·prohibit 
persons of the ,game sex from entering 
lawful marriage"l) The·provisions.of-Clivil' 
Code_ former· section· 4100 ·were moved •to. 
Fainih1 Code section 300 when.the .Painiiy 
Code·.was enactea in 1992,. (Stats.1992; ch' 
·162,.§ 10, p. 474.) 

,-. 

The Family Code provisions relating to marrie,ge 
licenses and to ·the certifj_q_ate of '"'469 registry of. 
marriage are-set forth-in Fiamilv.Gode.sections ~SO·to 
360. These· statutes provide that "befo~e ·enter.ing a 
man·iage, · ... the parties· shall first· obtain .1a·-marr-iage 
license from .a· county ,clerk"· (Fam•.Code:1§ 350),-.and. 
the:,provisions .state. what. ;information must,·.-be; 
contained on the iicense (Fam.Code,-·;§: 35 l)·and · 
place the responsibility 011 the county cleric to ensure 
that •.1the · statutory· requiremeiits for -obtaining ·"a 
~arriage .. license ate satisfied.-· (Fam.Code.•§ -.,3S4.~ 
The ·statutes:ralso specifically -:provide •that-,the.- forms 
fon"(,l.) the iapplication•for a marriage license, (2):-the. 
marriage· license; .and··(3) the cer.tificate· of;registry ·of 
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marriage that are to be used ·by the county clerk and•;.•.::' .. 
provided to the applicants "shall be prescribed by thej ,,:.,/, 
State Department of.Healtb Services." (Fam.Code, ·§ i'. '.:: 
13 355. 359.) fFN 121 . ·. •:-.:··; _:: :-:· ··,~,·: .. =.:: . 

Efil.1. Family Code section 3 50 provides: 

.. ..,Before encering a marriage, or declaring a 
., m·arciage pursuant to Section 425. the 
. parties shall first obtain a marriage· license 

. ·fi"om a county cleric," (Italics added.) . 

Section 3 51 provides·: "The marriage lic:ense shall show all of the followi·ng :' 
[~ ·] (a) The identity of the parties to the marriage. [~ · 1 (b.) '"The parties' 

real and full· names, and plac:es o·f residence. [~ J ( c) The parties·' ages. ,; · 

S'ec't:!:on 354 provfdes: " (a) Each applic:ant for a marriage license· may·~be 
requirea to present authentic identification as to name. [~ ] (n) For the 
purpose of. ascertaining' the facts mentioned or required in this part; 'if the·. 
clerk deems it nec:e·ssary, the dlerk .may examine .the' applicants for· a marriage 
license ·cin oath at the time of. the application. The d1erk sha'.J..l reduce the' 
examination to writing and the applicants shall sfgn it' [~ ] ( c) If· 
nec:essary; the clerk may :::equest additional documentary prCicif as ·to. the 
accuracy of the facts stated. [~ J (d) Applicants for a marriage license ·shall 
i:iot be requi.red to state, ·for any purpose, their race or· color." (Italics 
addecJ..) · · "· :, 

····..;: 

Section 355 provides': "(a) The; forms for the application for a marriage 
license and the marriage license shall be preac'ribed by the .. stEite Department 
of 'Heal th Services, and· 'shall be adapted to set forth the 'facts required· in · 
tl:i'i.s"part. [~") (D') The form for ·the application for a marriagg license shall 
include a.Ii affidavit on the back, whic:h the applicant's Eihall ·sign, affirming 
tha't,· they'!·have rec:eived the brochure provided for in Section 35·8. [~ ) (c'). The 
affidavit required. by subdivision· (·b) shall state: 

AFFIDAVIT 
I. acknowledge that I have received the brochure titlea 

--~----------------~·----------
Signature. of Bride Date 

Signature of Clroom Date 

[·End;·of .. section 3 55.] " (Italics added.) 

Section 359 provides: "(a) .Applic:ant·s for a ma·rriage license· shall obtain 
from the ·,county clerk issuing the license,· a certificate of registry of "·. 
ma·rriage .. [~ l · (b) ·The c'oritents ·of the certificate of registry are as provided 
i<n D·ivision 9. (oommenc:ing with Section 10000) of·c,the·Health .. and Saf.ety Code .. 
[~ l (c) The certificate .of .registry shall be .fil'led ·out· ·by the'· applicants, in 
the presence of the .county cl'.erk issuing the marriage license, and shall be 
:presented· to. the ·person soJ.emnizing the marriage •. [.~_).· (d) .. The person· . 
solemnizing the maril:'iage .shall· complete the registry and shall cause .·to be 
enteii'.'.ed .on the certifi·cateuof registry the signature and address"·of. one 
witness. to the marriage ·ceremony .. [~ .-] (e) The .. certificate ,bf registry shall 
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be returned by bhe''\p'eiso"n soleinnizing the marriage to··the· county recorder of. 
the couµty •in whfch·:·the•··license· .was is sued within .3 o days· .after ·.thec,,ceremony.' 

· [~ ] ... (f.),.:l\.~.used::iri:·t::li:LS·divisi6n, •returned' means presented1to the.,,.,.. : 
appropria:t·e ·persori•·.'.'in peraon,·: .. ,.or·postmarked, befo~e the expiration of the 
specified time period. ,,_ ·1 Italics· added.) · 

*1077 Provisions regarding the solemnizatioo of 
marriage are set forth in·· Family Code sections 400 to 
425. These statutes contain a list ofthe numerous persons 
who may solemnize a marriage ·under California **"238 
Jaw (Fam.Code, § 400), and require the pers~n 
solemnizing a marriage (1) to require the applicants to 
present the marriage license to. him' or .her prior to 
solemnization l'Film.Code. S 421 ), (2) to s\gn and endorse 
upon or attach .to·.t.he marriage license a statement, "in.the 
form· prescribed by .. thy. State ·Depar:tment of Healtl~ 
Services," setting forth specified information (.Fam.Code, 
S 422), and (3) to return the marriage license, with the 
requisite endorsement, to ,fue . county ·recorder of ·the 
county in which .the license was issued within 30 days 
after.the marriage ceremony. **470 (Fam.Code.§ 423.) 

JEtllli 

FN I :i. Family Code . section. 421 provides in 
relevant part: "Before .solemnizing .a marriage; 
the p~rson solemnizing.the marriage shall require 
the.presentation of.themarri.~ge license .... " · ... 
Section .422 provides in relev.ant part: "The 
person solemnizing a marriage shall malce, sign,· 
and endorse upon or attacb. to the marriage 
license a statement, in the form prescribed by the 
State Department of Health Se111ices, showing all 
of the following: [~ ] (a) The fact, date (month, 
day, year), and place (city. and county) of 
solemnization. [~ ] (b) The names and places of 
residence of one or more witnesses to . the 
ceremony. [~ ] (c) The official position of the 
person solemni.iing the marriage .... " (Italics 
added.) 
Section 423 provides: "111e person solemnizing 
the maniage shall return the marriage license, 
endorsed as required in Section 422, to the 
county recorder of the county in which the 
license ·was issued. within 3 0 days after . the. 
ceremony." (Italics added:~ . 

The Health and Safety . Code contains numerous 
additional provisions prescribing in detail 'tbe procedures 
governing ·marriage licenses , and" marriage •1078 

. certificates as part. ·,of· the,' ·~tate's registration ·)and 
maintenance :of vital ·statistics. -Tnese ·statutes designate 
the California Director of Health 'Services as· the ·.state· 
Registrar of Vital ·Statistics (Health· & Saf.Code, S 
102175) and provide that "[e)ach live birth, fetal death, 

death, and marriage that occurs in 'this state ·shall be 
regi~tered .. as provided in this part on· tlie prescribed 
certificate forms ... :11 iliealth ·& Saf.Code, S 102100, 
italics added.) The statutes also. specify that· "[t]he State 
Registrar is charged with the execution of this part 'in this 
state, and has super·visolJ'.Power over local nigistrars, s"o 
that there shall be uniform complianae with 'ajl . the 
r~quirements of this par't. " CHealth · &. Saf.Code, .. , § 
102180, italics added), that,'-'[t]he Attormiy. .. General will 
assist in the enforcement of this part upoii request of the 
State Regi.Jitrar'' (Health & Saf.Code. S 102195)1 and that 
"[tjhe. State Registrar sha!I prescribe and furnish. al~ 
record forms for use In carrying out the .purpose. of this 
part, ... and no record forms or formats. other than those 
prescribed shall be used." (Health & Saf.Code, · § 
102200, italics added.) [FN141 The code also contains a 

. specific provision pertaining to all of. the official forms 
related to marriage; which e)\pressly provides that.. "[I ]he 
forms for the application for licen.se to mai:iy, the 
certificate ofregilltry ·of marriage including the .license to 
marry, and the marriage certificate shall be. prescribed by 
the State Registrar." (Healtb & Saf . .Oode ... 8. 1·03125, 
italics added.) 

~ The Health and Safety Code contains a 
number of additional provisions that demonstrate 
the state's overriding interest in the uniform 
application of the state's marriage laws. (See, 
e.g., Health & Saf.Code. § S 102205, 102215.) 

TI1e relevant Health and Safe~· Code statutes also specify 
that "[t]he county recorder is the local registrar of 
marriages and .shall perform all· the duties of the local 
registrar of marriages" "(Health.&: Saf.Code. § 102285), 
and that "[e]ach local registrar is hereby charged with the 
enforcement of this part in his or·ber registration district 
under the .supervision and direction of the State Registrar· 
and shall make an immediate r-epori to ·1he State "'!•239 
Registrar of any violation of this "/aw coming io. his or her 
knowledge." ·· (Health & ;SafCode,. 6 102295, italics 
added.) The statutes ;also· provide .that 't[t]he local 
registrar of· marriages·· shall ·carefully- examine each 

· certificate .befm'e acceptance for registration ·and; if it Is 
incomplete .or ,unsatisfactory, he'Of'she shill! "iequire·.any 
furtber,information to be furnished as ·may· be necessary to 
make the record satisfactory · before 1.1cceptanc:e .for 
re!tlstration." {Health & Saf.Code. § 11'02310.) - . ' 
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- Pursuant to ,,the .foregoing provisions, the State Registrar 
o(V.itat·:~41tjstics · (who, as noted, is also the California 
DinictOf;;cif1Healtb Ser.vices?' has prescribed. a ,form-· 
DepartrD.~nti::of Healtb_c'-Services Form ··VS-117-which · 
serves ·asc.the.;application :for license .to marry, the license 
to marry; arid the certificate ofaegistry ·Of marriage. One 
of ·the principal. California 'family law practice guides 
describes the. r.elei,mnt 'portions of· the form as follows; 
"Thi:i "1079 first three sections of the form. (Groom· 
Personal" :Data;· ·Bride Personal· Data, and Affidav.it) 
constitute the application : for· ilicense to 'marry. · The 
personal data sections are filled out by the court clerk, 
using infonnation and/or documents provided by the 
applicants. 'The bride and groom must· ·both sign:_Jthe 
application (see "~471 lines 23: [entitled Signature of• 
Groom], 24 [entitled Signature of Bride] ) after ·the. 
personal .data sections hli.ve·bee1Lcompleted .. 'Dhe fourth 
section ·of the.form '(lines 25A-25F)' constitutes the license 
to marry. This section is to be completed by the clerk." {I 
Kirlcland et aJ..,. CabFamily Law:· Praotices and Procedure 
(2d ed:. 2003) Validity of Marriage, Eorms, §·IO. 100[!]; 
p. 10-BQ.) :, .. , ~~- .. 

The city. acknowledges that· the county clerk. altered. the · 
form' prescr.ib.ed ·by the· State RegiStrar ·of Vital Statistics 

. by .. replaci.rJg" references "to· .. ,!'bride," "groom," .and 
-"unmarried !Illall and .unmarried ·woman" ·with11'eferences 
W'to "first;~pplica~t,!1 "second :applicant," and }'umn111Tieil · 

individuals,111 .that-.the county clerk further issued marriage 
licei;rnes to .. sw:i:ie•sex couples;and tl:u1Uhe'.countyrecorder 
reg~teri;:d certil:fgates .cif regisfr;Yllbf rnarri.~g\:. ,for such' 
couples, de~pite):)'.e •lmowledge of these :_oiiijcial~ . .fu!!t' the, 
current"Galifomia statutes;do 110t authori1>:e such actions.· 

. The oity defends,,the actions· of·fuese ·officials on ·the· 
grountl that .. tbey-1.were based: on· ·the' •belieLthat the 
statutory restriction in. Oalifomia law :limiting marriage to 
a man and a woman is unconstitutional. The principal 
question before us is whether the local officials exceeded 
or acted outside ottbeir authority .in taking these actions. 

.: ,: - ~ • • ; ('" - ) • I ~ " .. •'. 
m. ··-··_;. 

In ligbt.of<several questions raised,.by, tbe briefs TI.led: by 
the city in.·this court, we begin with. a· brief discussion of• 
the•respective roles of state and _local«cifficials ·with regard 
to the enforcement of the marriage'statutes (in·pwticular,. 
the issuance of m111Tiage licenses and the registering of 
marriage certificates), and of'the nature of the duties of 
J OCal ·ciffi Ci alS ·:under ~be app!i Cab le 'Statutes, • I 

' ' :,'-, •·"·I. , . 

·i'·, .1·:1:·A .. ·:. 
1£1.rtAs is demonstrated·iiby the ·above .review ,'Qf the 
relevant.statutory provisions,• the·Legislaritre:bas·enacted • 

A a ·comprehensive :iscbeme regulating ' marriage in 
'1!IP Califorllia; .. ;establishing the substantive standards for 

eligibility"for marriage and setting •forth in detail the· 

procedµres to be followed and :Thie publio .officials Y!!!c:i·W-e 
entrusted with carrying out these pr.oceduies. In ·light· of 
both the histG1J'ic11l underaianding.reflected .in this statutory 
scheme 'arid ... tbe. -statutes' repeated emphasis·" on •uthe 
importllnce of having,,uniform• rules ·and procedures·1apply 
throughout .the "*"·240. state' to the subject• of· marriage,
"1080,tbere can.,,be,,no question but .. that m111Tiage is .a 
matter of. "statewide concern" rather .. than a ''municipal· 
affail:~' .(~~e Cal, Gonst.. att. 'XI, · § .§ 4, .2_;.-Q; see;, e.g1, 
California Fed. Savings -& "<Loan. Assn: .•.11 • .• Cltv110(1bos 
Anru!les (1991) 54 ·G!al.3d 1, 17. 283 Oal.Rptr. 569::·812 
P.2d 9J6)j:iand that state statuies dealing with rnarth1ge 
prevail _Q~~r .. an.)'• -conflicting ·local ·charter:: provision .. 
ordinance, or practice. • · ' · , 

·' ···1 

illffi Furthermore, the relevant statutes also;ifeveal .fuat 
the only local officials to whom the 'state has «granted 
authority to act with regard to marriage. licenses ai:id 
marriage certificates .11re ihe aounty clerk and /he county 
rec01'der. The statutes;;do not:authorize ·the mayor of a 
city.(or city·and county, as is SanrJ:<rancisco) •or:·any other 
comparable local official to itake lllllY action with ·regard to 
the 'Process of issuing marriagedfoenses '.or registering 
mwTiage certificates,• •'Although ·.a mayor .may have 
authority under a locaLcharter:to supervise•and control the 
actions of a county clerlrnr county. recmder with regard to 

. other subjects, a·mayor has no authority to· expand or vary 
the authority ofa county.'Cledc•or county recorder to grant 
marr-iage "licenses ·.or register marriage certificates under 
tbe governing state statutes.,· or to: direct those ·officials to 
act in contravention· of those statutes. '(See, e.g:;; Coulter 
11. Pool fl92•1l 187<CaL,U J, .J'87, 20J,,p; l!l0·'["Y\. public 
officeni's 'II publicragent and as such acts orily on'<behalf of 
his principal.... The most general characteristic·!if 11 public 
officer .... is that a public duty is delegated and entrusted 
to him; as.agent; the . .performance of which· is an exeraise 
of a par/. oft he governmental functions of the partiaultir 
politioa/ unit for. which :he, as agent, is acting'' (Italics 
added)']; Sacramento v .. ''\S'immonS'Cl924):66,0aloApp. i8, 
24;25. ·.225 P:',.36•· [when ··sfo.te statute desig'nated local 
health officers as:local registrars of.vital·statistics, ":to the 
e;,,1:enr, [such· officials]:are discharging such ·duties,they.are 
acting as state,officers. ·fJlhey are state officers.pe1forming 
state- fanctions . and ar.e · wide1· · the· *"472 ·•exclusive 
jurisdiation of'1the staien•registral' of vlia/.., statistics -~' 
(italics ·added)···];·, Boss.~i.i;Lewisi{l 9.17) 33·iCal.>A:po. i792, · 
794JJ.66 1B. ,g43 [city cleric,' when •actfug>'llB !ooal registrar· 
of vital,statistics •Under state iawtis state officet]i'):-- · 

. : I' ' ' ' I, ' .. ~ '. i: ,: :·j .' 

f11 Accordingly, to the ·extent the mayor pul'jlorted·to 
"direct'' or. · "instruct1\' the,.county 'clerk "and!1the •county 
recorder to .take· .specific:·,actions'• >witb regard:· to ·the 
issuance .of ... marriage· '·.licenses' ""·or' the :reg~stering ··of 
man·iage"oertifioates,'we .condlude•.hecexceeded the scope 
of his authority.· QSee; e·.g., Sacramento .. v .. Simmons. 
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suvra. 66 .Ca!<Apo. 18 .. ;24-28. ;2'25 ·P. 36.) . [FN15l 
Furthermore, ifl:the· countY"clerk or the 1 county· recorder. 

- acted; in· this case .in:contravention ofihe '*1 osa' applicable 
statutes solely •at-·the behest-of the: mayor and·•not ·on ·the 
basis-:of~the official's own deterinination that the ·statutes 
!l!le c.unconstitutiohill;• such official ~iilso would appear rto 
have ·;acted· ·improperly - by_ abdicatillg •the· •statutory 
respoi:rnibility imposed•:clirectly .on_•hirn or her as a state 
officer:· (See, · e,g., _ *'!'*'H~Ca/i(ornia Radioactive. 
Mate1:ials Management :Roruni ,,,., Devartmelit of.Health 
Selfi1icesfI993j 15 Cal.Aoj:lAth 841.::874, 19 .:Cal.Rritr:2.d 
ill,_ disapproved on .. anothei;.point' in CarmeLVa/le11 F.ire. 
Protection EJist.,.~1:. State ofCali(im1ia (200 l )l25 CilL4th 
287, 305. fu. 5, 105 Cal.Rotr.2d 636. 20;P:3d 533 [l':An 
executive or. administrative officer can no more abdicate 
responsibility for ·executing the laws than. the. Legislature 
can tbe pennitted to usurp it'lJ.) ... _ 

FNa5 .. In the mayor's,'.Februany 10 letter to the· 
countJ"clerk;·the·mayor·simply ."request[ed]" the 
clerJc to determine.what changes should be made 
to ·the .forms .and1:documi:mts used-to apply.,for 
and issue mal'riage '-licenses.•.: In the .opposition· 
and supplemental• opposition filed in this court, 
·however1•the city.15tates·tl:iat the mayor "directed 
the County C!e~ki's Office to ··arrange -for ·.the 
-issuance. ·of marriage ... :licenses to · same-sex. 

- couples'/ and · that-. "'·'AlfaFo was : n0t· the 
decisionmaker with respect ·to San cFrancisco's 

,;issuance of· •m8.Tl'iage Jicenses; · to : same•sex 
. couples.:·: She·l!Ild the other employees 1wjthin the. 
, Col!Ilcy 01.Elrk's Office issuedmarri~g1'Jic.enses to 
such couples• because <Mayor Newsom told thern-

1 to dO!SO. 11
1 , , ' ; •.•. 

=·· 
Although it,is: not· clear .that·:the ,county clerk and the 
county recortler acted .on the --basis of -each -individual 
officia!!s ·own opinion ·or determination as to -the 
uncons.tit:ll:'ti9!11lliW.0nf th.~ .. ll.JJPJica:\!.le statut~s. (see fn. 15, 
ante.-), •and,;:the actions of: •. · these offic_i~ls might .b~ 
vulnerable· .1te .,challenge -:on :that ·ground ·alone;· -it is 
nonetheless .appropriate in· .this ·case:. fo .·address-. >the. 
question whether ·-a public official may refuseto-.enforce,ca 
statute when :he or she .1determines the statute to be 
unconstitutional. ·The city-maintains thatcwhen, 'as •here, a 
public c,iffi_~!~I hEIS a~~~rted ·iri..i:t·!:l?:fli?..¢a1e, proceeding that a 
statutory: provision that;the rofficial bas·~efos_¥.d Jo ,enf9rce 
is unconstitutii:inal; ... a -court -may not·, issuei•a.::writ· •of 
mandate to compel the official to perfomi a ministerial 
duty 'PFescr.ibed '.bY the statute unless the' court. •first 
detemnines .thatithe statuterds- constituti0nal. If;" however, 
the controlling nile-•of law,reqtiires-,such .an ·official::to 
cany. out·.a ministerial· duty ,dictated bY statute-unless ,and 
until the statute ·has·. been judicially ,:·determined .. ;to -be. 
uncons_titl\ti(lnal, it ·.fallows that sutihi an official cannot 

compel a court to· rule ·on the constitutional, issue by 
refusing to apply· the statute and that· a writ. of mandate 
properly may issue, without· a.judicial determination ,.of' 
the statute's constitutionality;. directing' the official to 
comply with the statute,mnless:iand until the·.statute~has 
be.en judicially '•determined to be unconstitutional. 
Accordingly,. · in deciding w beth er-· '8. writ _. ofr m amfate 
should' issue, 'it· is appropriate. to 'detemiine cWhether. the 
city -·Officials were obligated to comply with -the 
ministerial· duty prescribed by statute without regard to-
their view ofthe.constitutionality of the statute, 

1-,•' 

'"\ 

l§]_ill ln addition; we believe itis api;iropriate· to clarify-at· 
the outset that,. tinder_ the statutes reviewed above, the 
duiies of'the county clerk.and;tbe county ;recorder at issue 
in this case properly :are char.acterized as minister.id/ rather 
than discretionary. -·Wbeif the substantive. and 0proceduraJ. 
requirements fr'1082 :established bye ··the ·.·state, mll!Tiage -
statutes are satisfied,- the couniy 1clerk 'and the county 
recorder each bas the respective m1mdatocy.• duty to issue a 

· maniage license and record a certificate of registry of 
marriage; in that circumstance, the officials have no 
discretion .. to,·_wjtbhold ·a marriage license "Or. refuse· to 
record ·a marriage·certificate. B:i"the same ""'473 token, 
wheo the' statutory requirements ha11e not been llilet, the 
county,1C1erk and the ·county recorder are not gninted any" 
discretion urider the:istatutes to·.issue a mll!Tiage -license or 
register.;a1 certificate oflregistry of marriage. 'As-.We' stated 
recently ·in- Kavanaugh: v .. iffiest ::Sonoma Co11nt11 _Union 
High Sahool.:1Dist. (20031 29 Cal.4th .1911'1, 916, ·;1Q9 
Cal.Rotr.2d 8rl!n62 P.3d:B4: ."'A ministerial·aCtJis,an::act 
that a.public officer is .. reguired .to perform .in .a prescribed 
manner· in obedience to' the mandate of:•legal •authority and 
without-regard 'to his:own judgrnent.01·,opinion conceming 
such act's;pr~priety or·-·irnpropriety, ·when a given' state of-
factS-exists.' " .. . :• '!·' 

i . ' •. c • • ' : .t~ ,. ~ ~ 

Thus, the issue before us is·whether under Califomia1law · 
the authority of a local executive official, charged with 
the !l'Jnisterial duty of enforcing a state statute, includes 
th~ authority: to disregard the statutory:requirements iWhen 
the ilfficial , 'is ·of the ·opinion .the , prov.ision is•. 
unconstifutional*f-"242 but ihere bas ·been no .judicial 
deternlination ofunoonstitutiomility, · ' .... · 

\ ' ',I'.' • ;• .~ . '; 

,. ' ";' -,JV. ""· ",'.'• "" ";; 
ill In the opposition and supplemental .opposition:'filed1in : 

·this court, the city maintah1s that a local executive 
official's general duty and authority to apply the law 
includes tbe-,,authmity ·fo refuse .. ;to ·apply a statt[t", 
whenever.· .the rnfficial believes 'lit".fo·,be unconstitutional, 
even ·,in tbe1:, absence· ·of a judicial determination of 
unconstitutionality- and even when the I duty :pr.escribed iby , 
the statute is ministerial. The city. asserts: cthat: ·such 
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. _A. authority .. flows. from every public official's duty "to 
··.'W:.:·~ofi'f(jftii·.'[liis .. or her] acts, to constitutional norms." The 
0 ·:':,','~;'·./Att6fii¥)'.>.Q~neral ·argues, by contrast, that it is well 
.. : .· .. ·: · . -,'.ilstabli~hedJhat a·.du.ly. enacted statute .is presumed to be 
1 

·"'' , "'~''6onstitii,@iJ~l, ai,r;l h~ maintains· that "the pfpspect of local 
: __ · . gove~ti#~al 'Officials unilaieFally,d~fying state laws with 

which·they,diilagree,is untenable and inconsistent with the 

'.e 

precept~ of our legal System." · · 

As we sh.all· exP,lain,.,we co~.clude that a local- public 
official, charged·wlth the ministerial .duty of enforcing n 
statute, generally. does not have- the authority, in the 
absence of a judicial determination ·of unconstitutionality, 
to refuse to enforce the statute on tl1e basis.ofthe official's 
view that it is1.unconstitutional.1Eli1fil 

'· FNi.6. As indicated, the issue presented in, this 
case,-is .purely w~ether a local official may refuse 
to. 1app'ly .. a st)itute solely -on the basis of .the 

· offioial'B view that the statute-is unconstitutional, 
There is no cilaim here:that the officials acted as 

. :'.''. th9_Y""·d.ld. bec.aus~ ·of questions., regarding the 
" · prop.er mterpretat1on ·Of the applicable starutes or 
· -.. because of doubts as .to. which of two or more 
.- , coi!;peting . .Btatutory provisions .to. apply. (Cf. 

·· Burlington Northern. & .Sonta Fe .• Rv, Co. v. 
· .Public .. Utilities: ·Commission (2003) 112 

CalrApp.4tb, gg,[. 887-889. 5 Cal.Rotr.3d 503.) 
-Her.~, the officials .acknowledge that the current 

: , ... Caiifornia statutes linlit · marriage to_. a _union 
- :.-. betV{_een a· man. and a woman, and concede that 
. th.ey., .. refused to .. ·apply the velevant statutory 

··"-' provisioni; soie]y,,because of a belief that this 
statutory' require1nent"is unconstitutional. 

•1083 A 
Jn the initial P..1'.Jitions filf!,d in .. this matter,. petitioners 

relied primari))' on the prov.isions ofarticle fil;section 3 .5 
of.the Oalifomia Oonstitution 0:Jereafter generally referred 
to as .article .m,. section 3.5) . .iri ·maintaining that the 
challenged actions o£the local officials.we~e improper. 

Article .•HI:· section 3.fi provides! in fuU:_ "An 
administrative .agency, ini:ludin'gtan· administrative agency 
created by the Constitution ,or.1an-. .initiati,ve statute, has no 
power: [~ ·•] (a) .'Jo: declare.-a statute unenforceable; or 
refuse to enforce :a statute, on:"!he ·basis· of -.its being 
unconstitutional.:'.:lffiless ·an iappellate court has·: mai:le a 
dete_11IT1ifl_~tion thatsuch statute is unconstitutional'. [~) .(b) 
To declare'a statute .. unconstitutio11al. [~'l(c) To declare a 
statute unenforceable, or to refuse too.enforce a siatute on 
the 'basis that ,federal iaw.,or federal Fegulations prohibit 

& the enforcement' of: such statute ·unless an ·appellate court 
.... has made;a determination .that the·enforcement of such 
· . statute is prohibited by federal Jaw or federal regulations." 

Article III. section 3 .5 does not define the. term
" administrative agency" as· used in this.· ocinstitutional 
provision. Petitioners maintain that in light of the purpose 
of the provision,. the· term "administrative agency'! ·should 
be >interpreted. to inch1_Q.e .. local · executive .. -officials; 
particularly local officials who *.* 474 are acting. as state 
officers .in carcying out a· function prescribed by -state 
statute, 

Article Ill. section 3 _5,,-was;proposed .. by the Legislature 
nnd placed before the voters as Proposition 5 at the June 
6, 1978 ***243 election" wid · was adopted by. the 
electorate, The ballot ar.gument-in favor of.Prnposition 5, 
contained. in the election .br.ochure .. distributed. to voters 
prior to tile election,. statecl .. .in part: -"Every. statute is 
enacted . onJy after. B" long ·and exhaustive : process, 
uivolving. as many as four .open. legislative committee · 
meetings where•members of.the public can llxpress their 
views •. Lf.the agencies question ... the constitutionality· of.a 
measure, they can present testimony aMbe .. public hearing 
during legislative consideration;·: Committee .. action ·is· 
followed by full, consideration by : both houses' of the 
Legislarure. [~ ) Before the· Governor signs (Jr· vetoes a 
bill, be receives analyses from the agencies which will be 
called upon: to implement its provisions. If the 
Legislature has passed.the ·bill over-the objections of.the 
agency, the Governor· .. is not ·likely to .jgnore valid 
apprehensions of.bis department; ,as ~-e is ChiefBxecuJ:i_ve 
of· the State .and is •1084 responsible for 'most' of its 
administrative ·functions. [~ ) . Once the law::has .. been
enacted: 1i0wever, -it does not make sense. for an 
administrative agency to ~efuse to cairy -out its legal 
responsipilities :because. the agen~y's mem')'ers l!f!.ve 
decided. the· 1aw is ilivalid,· Yet, administrati.ve-agencies 
are so doing ·with .im;reasing frequenciY-'.· These agencies 
are all .. ·part of the Executive Branch ·of: government, 
charged with,~he duty of enforcing: the law. · [~ J ·iThe· 
Courts, however, constitute :the •proper forum ~or 

determination of tbe validity of State statutes. There is no 
justificatio!:l,·f9rJorcillg.priv~te .. parti,es to go to :Court in 
order to require agencies .of govll~ent to perform the 
duties· they. ·have sworn to perforan; t~ ·] Proposition 5 
would prohibit the ... State agency ·from refusing to act 
under"sucb.:circumstances, ·unless .an appellate court has 
ruled fue.,statute is ·invalid. [~ . .] :We urge 8ou;,to support 
this PJOpo~ition;.5 .·in' o.~der io <insure-:that appointed 
officials' do not refuse to carry out theinduiies ·by usurping 
foe .. authority ;of.the Legislature ·Wld >the Oourts .. Your 
passage of Proposition 5 will help preserve the concept of 
the Sllparation. of. ·powers ··so .,wisely"·adopted. by our 
foW1ding fathers." (Ballot P.arpp. ·Primary ;]'lee, (June 6, 
1978) argument in favor of Prop: .. 5, p. 26,) ·.P.etitioners 
mni11tain,thaMherationale set forth in this ballot-argwnent 
applies te · local executil~e .. officials .as weir as state 
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administrative . agencies, ao:d thus that the term 
. "administrative' ag_ency" as' used in the p·rovisioh properly 

should ·be construed to apply to local executive officials: . 
I~. 

. ,, -, 

The city· vigorously ·contests petitioners' ·suggested 
inferpretation of articfo-. Ill, ·section· 3.5. maintaining that 

·this· provision is addressed only to·· state; not 'local, 
administrative agencies;· and ·that· in ·any event the local 
officials here at issue are not an "administrative agency" 
within the meaning of article ill. section 3 .5. The city 

. concedes there may ·be some·-.anomaly· in aii:icle .. rn, · 
section 3 ,5's application only · to state· ·administrative 
agencies and not to local executive ·Officials, buf insists 
such an 'llDomaly "would•not be 'license to rewrite Section 
U and give ~it a-.meaning '!lobody had in 'mind when it 
was·passed:11 · The city. argues· that "(t]he' voters were· 
responding . to· ''·a'· specific .. problem :[invo'lving ·state 
administrative· agencies] wben-·tbey.enacfod Section 3.5, 
and tbey chose specific means to address that pfoblem. In 
the end, If some in hindsight question the wisdohi of that 
choice,-' the. •answer · lies in ·amending Qalifornia's 
Constitution,: not j1:rdicially»rewriting it." In· sum,' the dty 
asserts that the existing terms '-Cf·article lilI. section ·35 
cannot properly. be interpreted• to ini:llide local ,executive 
ciffic"ials. · 

Although one ·Court : of Appeal ·aec1S1on contains 
language directly supporting petitioners' argument that 
article· Ill, .section ·''3.Ji's -·reference to · admiriistrative 
agencies properly is interpreted to include local executive 
officials ·such as county clerks """244rBillig .v. ,,Voges 
rl 990) i223:Cal.A-no:Bd 962, 969, 27B Ca.J:Rntr. 91 o(Bl/lig 
)), the city maintains tbli.Mhe question of:the· proper'scope · 
of aifticle·•l:l[t,-·sectioo 8.5.:never was•:raised in Billig, and 
further that the *•1085 pertinent language in Billig clearly 
is ·dictum ... Accordingly;· _the city argiies, the appellate 
court's' decisi.on in "!Bil/jg cannot propef.ly: be viewed as 
resolving "*475 the issue, whether anticle UL section 3S 
appiies to local officials. ffNI 7] · 

•.- ·;-.•, ; 

FNl7,.In,Billi5" sum·a, 223 Cal.App.3·d 962, 273 
· .. caLRntr: .. 91.,.,·.the ·plaintiffs had.·· submitted ·a 

referendum petition ·to the city cle1:tc, •but the 
clerk.-refused to process the' petition or submit· it 
to the'·city council ;because the petition· did not 
include the full!text of the challenged·mdinance, 
as retjuwed 1by ·section · 4052 of the ·Elec.tions 
·coae .. 1%e ·:plaintiffs .. ,then· sought a writ· of 
mand"ate ·•in ·superior ·'i:ourt 11gainst the';cJerk;.' 
claiming that this official's authority was limited 
to detennirling- whetherthere were ·l!ufficient 
sigriatures ·on· the·pention 'Eind did not e},.iend to 

.,rejectin'g .a petition ·for noncompliance with 
. •section; 4052. The trial uourt' ruled against the 

plaintiffs· and the ·court of A'Ppeal·'affmned. 

The appellate court explained· in B Illig that· the 
. city" clerk's duty ''is.' limited. fo the rrimisteriai. 
function of ascertaining whether the-proaedilrar 
requirements for submitting :a petitkin "hiiveihien 
met" •(Billig, suori:li' 223 oa:l .. Anp:3 d at pb. 968- · 
969. 273 ·Cal-:Rntr. 91)."and fourii:! thaf+Eiecfions 

·· Code section -4052 ·"involves purety".·prilcedural 
requirements for submitting a ·referendum 
petition. Therefore a city clerk who refuses to 
accept a- petition· for noncompliance with the 
statute is only perfonning a ministerial functitl'f1 
involving no exercise of discretion:·" (Billig, ai 

0. 969. 273 Cal.Rntr. 91.) · · 
Stating that the city cletlc lacked discretion not to : 
enforce the statutory provision-r•the Court of 
Appeal discussed article m, section 3 .5 and 
·ooser.ved: · "Administrative· agencies,. including 
public officials· in ·charge of 'Suoh 'agencies, are 
expressly . forbidden frbm declaring·· statutes 
unenforceable; unless -ail appellate court has 

· dete1mined · ,fhat a partictilai· · Statute. is 
· unconstitutional: (Cal.-•Const:, af.t.' Ill'' G 3.5.) 

(Elections Gode)· [s]ection 4052 has,··not been 
declared U:ncoruitirutional by an appellate court in 
this ·state. · 8onsequentiy,. the· offices of city· clerk.'! 
th1'011ghout the state are mandated by · tbe 
[C]onstitution to implement ·and ·.·enforce the 
statute's procedural requirements;-uin .. the instant 
case, respondent ··had' the"' -cleat and present 
minister.ial duty tci refuse to process· appellants' 
petition because it ·did not comply 'With the 

-procedural requirements ,of· -section•: 4052." 
(Billig, suDra, 223 •Cal·:JliippJd:•at 'P· ... 969, 273 
Cal.Rntr: 91 »itelics added.) 
Although the italicized language in Billig 
supjiorts petitioners'· position with regard to the 
scone of article Ill ., section 3 ;5, there is no 

. indication 'that any party iri Billig Taised·''!lie 
argUm.ent that• artio1e· m.: section 3 ,;S applies only 
to state agencies aod not to /o'iia/ :agencies or 
omcia.Js, and· thus the· court in' Billi!f~·had· 1nci 
occasion to resolve that issue. Moreover, in any 
event the discussion of article'1Il, section 3 .5 in 
Billig 'clearly was dictum, because an a:nalysis 
and·resolution of-the scope of-thlil constitutional 
prnvision n1:Jtc-;only was '•unnecessary' to···.fue 
decision •in Billig, but arguably was ·entirely 

· irrelevant The 'plaintiffs in Billig.had' '11ot asked. 
· the··city' clerk·'to refrain from 'BJiplying·~leotions 

Code section ~0521·on· the _giound .. thatlthe· iltahite·· 
was· unconstitutional, and 1.the '«city.· ·-clerk's 
decision-not to accept the petition did,n'or .involve 
consideration 1of.-whether he had· the •authority to 
detei'm.ine ·the provision's · constitutionality; 
moreover;' the plaintiffs did· not Taise any · 
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constitutional challenge ~o section 4052., in the 
trial court or on appeal/ Instead,"the pliilii.tiffs in 

,, Billig • ·Simply . argu~d , that the applicE1ble 
pr\jvisiqns'. of section .4052: did not. authorize Q . 

c(f>!. cleflc (a~ ;,C1ppps~§. ti.i; a·. coil~), tqqr.eJe,9t a 
petiti.On ·for.riojj'~prriplianq~y1ith thl;ii. smt\ite, and 
that orily a coi.irt .was:.autlicirized to' rusquaiify' a 
:PB,t,i~.g~ for. ;11-~~9.otif~rmim'oe . with .. the. 

.. re,q,1mew~11ts of.sect1~n 4052:.. ,. . , i . , ,,,;: .... 
. Because the provisions of· article Ul.-·.secti6n"3 ,5 
'did' !lP~ be~'.qn-the :ql!eStfO!J before the C()Urt-in 
Bill iii ,.w·e helie~e)t would· ~e in<iJiPrniirlate to 

· acc.i;i~,cl .mu.9Q1s,i.gnif:icance to the cited langua~e in .· 
· that1deoision~· · · . , . ·. . 

. . ' •'.' - ·,; . . 
, ..... - ··: ..... -•. 

·A~ .-we shaii ~'il?'~lain, "!'e'
1 h~~~ .detel'!Ilfued · thEit :~e 1JJeed. 

not. (and thus :P,~,,nl)t~_;depJ~ejn;J!ii.s cas~ wh~ther the· 
act10ns of the local executiYe offic1als .. here at ISSUe .fall' 
withm tlie :~~cipe'.' 9r ··reach' 9[;1article ,fut .. section. '3 ,5 ·l · 
becf;ius~ ~~o~;fi,',r/e ·conCl4qe .tli~i priior to ... !h~1ad:qptioil.:'.cif
artiole m, secti0n .3.5, it already·. :was .-established .. under 

·, ' - .• ~ • . : , .•.•• ~ \ ... ~ . • . ' • . • . 1.: .. 

Calif9[P:i,~J~~:-as.·in !he,py~ry;.lifi!ming m~jorify of,<i~er 
states .. J(s~~;£g,i;t,J1: .. Ca\}~.pf3.~ .. at ~r*!2451:pp;. 260~2~3', 
95 ·p .3dJit.ppi;./f..~lh4~'9)-.~¢.at:a local exeEufrve offic1f!.l, · 
chlll,"g\l,c!;,Y(!Jh;;~®mis.~~ii(~uty,·;~~lieral'?:::lacks. s,ut~oiitY 
to.,detemune ... that a statute 1s unconstitutionaLan'd· on that 

& basis. rel]?'e'J§:iappJy ·.iii~stl,t_ut~ .. ~ecaus~ tiJ~ adqption Gf. 
. - article Jli_ise~iioii 3:5 plairi)y"fl'id'l'l.~1,•giwi1 oi· .expand t~e 

auth¢rify/ii,f ~l.\li::~l. ~~ilcY,tiye o:f!ciam: t!I d_e\erin!!i.e. th.at· a 
statUte "is'.u!i·ccinstitiinritliii mid tci act in' contravention' i:if 
the statute's terms on. the basis of such a determilJatl~n, 
we co!1.~i~~t1¥,t the ci.ty oJP.'1iaJ,<:" do net .. pos~ess :this 
author.ityif!l!!q;tliat:thr. .. astions' challenged in the, p~esent 
case were'.lirialitborized and .i1walid, · .. . ··.": ··~;:,·'. - ... :~. -> :~;~ 

. :'; 

·!: -.. :J" "'. .. :·: .1/;;. ' ,·· .... B ' - ,. I·- ••• . 

We .begin wiiJJ.~afew b~sidega)Jl'.iflcjples that were well 
estaQ.JM.P.~~.prior-•to .the adoption. of:· article ID. sectien ·3 ,5 
in 1978: :. . .. . .. ' .(.( .. ,. 

. ·,.;-

:.,.: ',•' .'h.': ' ; , 
0 

.,: :..::_( ,• • ,·,·_} ,' •', 0 •c'i '' . ""••I: 1, _. :. • , 
[9.)[;10] •iF.jrst;i\O~~- of tl:!.9. fyi:i~E!:JiU~~tal p1'in9i)Jlp9 ; 0£ mm .. 

constit_utl,qoal ~yst~ip· o['gqy~pµii.~Jlf is .tliiit.astatut~.i once 
duly, · .. enacted; .. •;'.\JS , presumed to ... be:.'.· constitutional: . . 'i·-;:_:: ·,:,_.,, .... r_ ;. -.•.•. - -, • .._. . • .. · •· .1 .1· - • -

Uncons~ifuj:joj\!\lftY, .. must;.benc\ea~ly sh6:«<n,, ,~I,ld ~_oubtS. 
wiHd:i~ .. x~s.o}v.~@.ip. f~w9_r1n~.jts y<J:Ii,~cy.p ,,("' ~iliiG? !Wdtkln;· 
Sumi:nan- .. of ;CabriLaw. 19th .,,ed. · .·:19.88) ·""Gonstitutii:mal 
Law .. s 1 ·.58ft.pb, .. : ~. 02-1-0J.1{9jfui~i .!lw,!!.M "9-.llR'1-¥rous .. qtb.er;, 
autlioiiitie$]1 :Jn:\Ve;IMrfdeFtD1i·i'i[atli51i DisldcniCl89 l' 92, 
Cal. 296, 308. 28 P. 272: ·sai-i'Frdricilicis·;;. Jiiiii'iiilitii:il' · 
Acc. Com. 11920) 183 Cal. 273. 280, 191 P. 26: People ii. 
Globe .. Grtiin:and.Mil/,,·Co. 11930) 2ll1Cal..121. 12.7. 294 

p • 3 ,:f, 'J.~;;~· .. ::~;;· ··_.::'J~.~ .. /· , ··,.•,, <-'~I . :•(: 
:···-~-1\!)J/,_..,, - .... ··,,·:··_, .-~·.:. ' - . 

L!.Jj ·S.e,cond;1 It i.s equally -we\] established that' when, as 
here,. a•:public·official's auth.ority .. to act in. a partioular area 

· .. , 

derives wh,ollyJrom stati,i~,·1~e:~P9,Pe.:'.of.t4~t-authorij:y is 
rneas~red ·thy tl~e · termir~o(t1je'. ~~~~miii1E~~ati,ite. ,•'It is 
weJ.l.:settled in·:this .stateiniFiilsewhere;':iliafwhen :a stattite. 
pre,s~i:ib es the, P~l:;~_c;~.Jµi\}E~W?~:0~~~i,c~ '.l\,f;i;4Wf :() rij,9er'. 
actmg.•1p1der a ~ep1iil autli,qt1,tf'!. sijfil!"pel\fpl.'I)l·hls .d11F1.~~. 
the mode..is the;.measure .. of.th~ power,. " Wowelkv. Mor.tin 
(I 872F43 Cal. 605. :6i3:614: • se~i e,·,'g.,..Coun~! of Alpine 
v. Couii'ti1 of Tiliiliinine 0958) 4chcal.!2.cf7B7: :79.7 .. 322 
p,12d.449: :Cali(onnia s1a1e"."R.estdiirantl:A'.Hh .. ii>'W.HiliCr.i1 
(19:76). s8 .. calul/,.Vn.3d. J!lo: 346,34'1, .. 11!29. CEiI.Rntr . 
824["[i:iJcJministr~tive bqdi.es and:·offi,g~s Jia,ye only:; such 
powers as: h.live eirn~~s.slw !Jr jm,pjiedlyo.lbeen .. conferred 
upon theajby:,the Constitution orbyistatute"].) ··: . 

',··· ... , 
The city has notidentified:aqy!provision in·the California 
Constjgitjonror .4l. foe apP,ij~ll,]:ile !!Jtll.t;uJe.s ':~!l1JJ!fil!\1rt:s ,t9 
giant the ~c:m.nfy Clerk or ilie:qR.WiiY/~9,ijrder .. (or *lili ofu,e.r; 
\oca],, .. ,ufficinl) . .»the·.- · .. authority fo ':. rletiirriliDe '''·the 
corutitutioflagcy ·.of the ·statutes 1'.eaob' pu\Jliti"offjchil-ihBB":f! 
ma1isterial .dufy ·to Y.nforce: .lnst~iid; ~4.e .city.'a,,position. 
appears to be that a public executive officinl's,ducy:,M087 
to follow the law (including the Constitution) includes the 
implied :.or·· iph~ren~, !!!:!:tl:!..C!.1'\ty · tp.,ri.ifu~~.' to_ .. fq·).lg~ ·B.p· 

applicable'. statute I wlieiJ.ever ' .t):i_e~~.})ffi9.Laj i<>·personally 
beH~ves the .statl)t~.,t~,,~~ Amcol:iBtifuti~na1, !even,ltiJ.ogg~; 
there. has been .rio -jtiC!liiiiiLdeterhiination of..the 'stattite•s . 
unconstitutionalicy a.nd despi~~ the eidstence 1of the .~le· 
that .~a..-.dt1JY ··enacfod, .. statute_;::i~,. presumed to ..... :be 
constitutional.· · ... ,,,,... ;,,· ·,[, . •1 

• ~·l.'1 ',\ 'i' ·." •: • , ' ;• T, I ~· 1, : { ' ' ' :• ,. I J;" o ! ; : • ~ 

As·:~~· sl1f!.ll see.,,t~.e .c_ajifcg:Q.!11,: £1.\iJ:!i w.itiei; .µiat .. w;ire.vi,n 
pla6il".:jlfi¢r. ,to :the .a,aeptiopi.of: iirlicle ·.m.: secti6il .,3 .5 i ;ad' 
notstjpj:i'ort frifcify~s .. position.·:. ·, .i ' 

;u·:, -~ : .. (I-~· . , . r: 

. ·1 . c -:· ,.._ 
Althol!gh in.thiii.case,we..n~ed not detevrn~~·the scppe:qf 
article ill:. seation.J 1!51 ·th~ bistoricahbackgro\II\(th11t led: 
to the prop~~!l..)••'l!Dd •. tiioption -.of. tnat ·.can~titutiona1 
prov1_sjJ.fo: in 1978 Jiii@t!i~J~s~_ pr9vid(l~ I!. us~.ft!I s.tlaji,l}g 
poiilt for our aiiruysis. As 'this court explainea "in Ri:ies1Lii.' 
Kizer (1988) 46 Cal.3d 996. 1002.. 251Cal.RDtr.299, 760 
P.2d 4.95, U[!\]Jl!icle ID, meotion J .5, ~t-,1~4§ ,.::n;YI1§.;!P)l!:9ed 
on th~ ~1!.l:!Pf}?.b'_!l:: i.II1~ffirrtous vote _of.•.!l:ie lj~gisl~illfe:.in .. 
appare)l\·fa~pohse~tl) t)i.is· c6lirt~s 4~ci~ipn-.in South em Rae . . 
T1•m1s var.tan an·. 11 • .::P:u bl ic .Utiltti es. ,dam:,( d 9J Mi.i!B ·;oa..L;s:a · ... 
308. ;Bil..ii:BaLRntr.d89:~.556:P1·i'd .289. 1[~efelifte111£au1hePn, .. 
Pacific~,oii.ll.,.Whi.Ch ,fue majority 1:held;ifiat ~.the. P.iiblic; 
Utilitie~.; :6.,iipii#~i.oii•J¥i~ .·~.!{~:: p,9ii.~t.qlo·,~d~9i,~~;'~::.s~tr::: . 
statute•1.unooi)stiffitionat:11,·::acc6ram:gly., . :the.~decision .~in . 
So11th~1:n'P.b~iflc.ir. aii~appr.op~iate.pJ!i.~~ t().rliP,g)p:~~; ::,~ · . · ·. 

. •. '.:i .. · • •• . •. 

J .::• 'i: .:h.,,.pt .... ; .,: 1 ': '}i.l~j .1'.L r:; ,•.h ·· ~-$~·:,,~, \ .:·1, · '· ~ ,. "· - • "',...',. 

In Saiiii1em:·.B,~oiiic,., :.:th~ .pi~futi#' ·railroa(; cooipaiiy 
sought,1rexJiv.'.;;ijr .~e : dei:i.sions .o'f .the,nP:~blJc.1vY.·~·u'ties .. 
Commission.f P.lJO):in -whioh .. tbe PUG 1heldi1that •seafam 
I 202 .3 .{')f1tl;~ .Pub'Jic utilitles'.i;ode;. a .statUte. enacted in' 

. ~ . . . -· ~~~. . . ' . .· . ' . 
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, 
1971, was:unccmstitutionab·'Seotiori•· 1202'3 was .one· of. a 
number of statutes in ithe Public Btilities Coi!le ·dealing. 
with railroad· crossings. With resp~cMo private or :form 
railroad crossings;· Public Utilities:Ooc:!e rsectfon ·7537(,J) 
granted "the owner 6'.f.;a'djoining-nands.the .• right .to private 
or farm crossings necessary 'or··convenient ·for ·egress or 
ingress"•:(Southern Pacific, suDra, !18 .Clal.3'd .. 'l!Up. 311', 
134 CaI:Rtiii".: l'!l9;.:556 ·P.2d~289). ·(2)•provided i!hat the 
railroad musi1mii.intain;:tbe crossing~, :and·;(3) granted·the· · 
PUC .,the atitliorify' to fu and asses~;.,the cost of s'uch · 
crossings. With resped:<to:railroild• crossings. on pit.b'/ic or· 
publicly ·used :noads, -<Public· :[Jt.ilities ·code· section 1202. 
gave the PUC the··exclusive power 'Ito regulatepublic or 
publicly used road or highway crossings, including 
locating, maintaining,- protecting, and closing them" 
(Southern. ~adffic,. ':ll'UDra:· :·,J.B ··Cal:3d at p. ·3 J 2: .134 
Ca!.Rotr,·.I 89, 556 R2d·28~),.and further grantedrthe'PUC 
the·authority•to·a!locate costs'among the ra:ilroad and the 
affected· 'public· entities· r.espoqsible ifoi· maintaining. the 
public·:er publicly used road, iricluding any ·costs ·involved' 
in Closing . .a crbssirig, . . . ' ' 

. ,,., 

**477•P.ublic Utilities Oode'section 1202,!l, the statute at 
issue -in Southern Pacific, provided, in .rum, that in any 
procecitling 0'\lDder· '"1088Public . 8tiHties· 'Code 'section 
1202 "involving a pubiicly used roatl or•highway not on a 
public!¥ maintained.· road system,"· the ... PUC could· 
apportion .costs to the public ·entify .if'the· PUC:found "(a) 
express dedication and acceptance of the roac!l·or ·(b) a: 
judicial determination of implied dedication." (Southern 
Pacific. •s111Jh'.l?•l 8 Cal;'3d at.p .. .312.. 1134 Cal.Rotr::189. ·556 
P .2 d 2 B 9~j 'If neither :con ditfon -was Joun d; · ;geoti on 1'202 J 
provided that the PUC "shall order the crossing·abolished 
by physical closing." Section 1202.3 further provided that 
"the railroad shall in no event be required to bear 
improvement costs 'inr;excess of what it would :be required 
to· bear. illl 'Connection ... with the impr9ve.ment :of a pµblic 
street or highway· crossing.' ". · vSoutherii'. P.acific,. sum· a, 
18 '0al.3d. at ·po. 31'2·-31·3,. 1·34-;CabRutr. ·189. 5!i6 P.2d 
289:)' ... ' ' "' .,.,. ,, '' '' 

... , . 
In· Bouthem 1PaCific, the ,i:puc: ·conchidei:l in an 
administrative proceeding ·that 'Rub lie Utilities Code 
section ;J,202.3-wa.Sillnconstitutienalbecause it·unlawfully 
delegate:a;the· stat~'s pqli~e;,pdwer to. privaterHtjgqpts .l;ly.' 
grantiqg 'P~ivate litigants aiisiihite,.discretion·to·r.e.q1Jire the 
closing ofo a railro'a'd,.crossing •mere!~ 'oy · commenci.ngc\'.a· 
prnceeding··underrP.ublic'UtlHties Code section '1202. Thee 
PU O's conclusion was\iliased fa part·on ·its•·determination 
that u.'lder sectfon 1 1!202.3, unce.·rthe .. PUC found·that'·there· 
had been neither an express dedication and acceptance of 
the-publicly.used •road, nor' a judici!)l·.determiriation ilf an· 
imp'lietl tledicafion 'Of the road; the• PUC had no 'alternative 
buttto:order..'the;cfossii'ig closed and to require the railroad 
to p_ay· ·for the .closing:• r($0'11thiim .P,acific, •rsimrn 18 

-Cal.3d at p. 313, '134 Cal..Rotr. i89, 556 P.2d 289:..) 
. ·: .:"':{:" .. '.·. :..-- ' :-•. '.' 

.. : :~~/'247. ·on review, this ·court unanimous.ly ·disagreed 
:· .. ·: .... w_itb.-the •PUC's ·Cbristitutional determination.. ©bser.iring 

... tha\.Public utilities Code section 1202.3 provided, in its 
·.: -iiitriiductory phrase; that the statute applied ·"in any 

.. pi·ocieeding under'Seotioir 1202,"-'the court in Southern 
·Pacific reasoned that "the .Legislature has"dec!ared that 
section l 202.3 is an exception to the former section and 
that the provisions for ·cost allocation· and closing 
crossings in' the :latter section are only· applicable when 
the comm1ss1on · would otherwise have .: ordered 
improvemeM of a crossing pursuant to theformer section. 
The standw·d for compelling crossing :•imptovement 
implicit in section 1202 is obviously public convenience 
nnd necessity, including. safety concerns [citations], ·and 
this standard musl be iread into BflGtien• ·.J2G2.3, '['if}• 'Thus,.· 
before· the commission may olose a crossing under section· 
1202.3, ·it ·must not ·only· find public _use 'and ··Jack of 
requisite .dedication, d•ut also find· that n:ec6ilili~ ,.and 
convenience preclude continued use o'f tb~rcrossmg m..fa 
exiSting cendition. · · Such findings-•rEither'. thaii,,mere . 
c0rrlirnlribemeiit iof a proceedinf under section .l202••are · 
the 1basis for closing a crossing untlef seotion·<.1202:1!. T~ l 
The function -df'tbe -priv.ate litigant ·within:rthe ·statutory 
framework tis: merely i:o call the commission's ·attentiori·.to 
the need for improving .. or clpsing a crossing1and,.perhaps 
to •urge action oil the ·commission." JSouthemJ.'f1acific, • 
sttm•a, U~· Cal~3d at 0".'·31<1,"134·•Cal.Rntr:'''l89':· 556 ·Pi'2.d. 
289, italics added.) .... · 

*l089·As noted, in Souther·n Pacific all of.the.ju5tices of 
this court agreed that !i:he· Pl'JC had erred"iri · cc;ncluciing 
that Public Utilities ->Code ·section 1202.'3 · was 
unconstitutional. Although the briefs filed in this court in 
Southern Pacific did not raise nny question regarding the 
authority ,af>tlie P.UC to dett:irmine1:he constitutionalityoof 
sectlon".,]·2023. rFNJ:8J. and-the majority in ·sout7wrn· 
Pacific did not address that question in the text of'the 
opinion, Justice Mask authored a vigorous conc'lllTing and 
dissenting opinion in 'Southern Fac:ific, arguinif striiri,gly . 
that .neither the Pl:'IC nor any other .administrative agency 
"may declare a duly enacted statute·unaonstitutional," and 
that "it is incongruous for the will: of tbe•'Peopfo of ·the 
state, ·reflected by their· ·elected legislators, 10·.be thwarteii 
by :a,govemmental'·;b_ody, whicb,exis~ .. oruy tch.qiplement' 
that will." · (Southenn P.aciflc,: suora.: ·181:Cali.l deli! p. 31:5 .. 
i 34 Cal:Rritr.: l•89, 556 :P:!2d'.289.1(coiJ,i:;_. &·1dis,••opn.cof• 
Mask, J.):) · ·. ·'· ':...:;:- .. . x ··~· .. 

.;:.>. .. . 1. ··:. ):.\ 

FNi.8. Indeed, in th(petirlon filed.fa-this C\iJ~; 
the petitioner in Southern Pacific expressly" 
stated that it did "not question the authority of 

· the. ''Commission, "Which· has· quasi.· ~udicial. 
power.s and is a. court·'Of special jurisdiction, to 
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declare and hold a.statute m be unconstitutional." 

• .• (1~.1.. .. :~:~:~..: .• :·; ~: ;.~_;,;~\:._~., .:.:.~/.:;~: .. ·,;_: 

*~478 Justice Mask's concWTing and ·diaser1ting.eppinici~.; 
in ..Southern Pacific acknowledged thaLa;prlor;:Cil.lifbi:ilia::;;:: .. 
decision--Walker v, Munro.!i960) '171i:C.GaL/,,:Jip.ld 67. z+:;. 
CaLRrJtr. 73 7 · (hereafter Wal/cer,+-had held that· an·:: 
administrafi';e agenGy that has •been.,granted judicial• Or 
quasi-judicial· power·: by the California Constitution (a 
type ,of entity commonly referred· to as a· "constitutional. 
agency") fFN 191 has ·the authority to "consider the 
constitutipnality of a statute in the course of its quasi
judicial proceedings. Justice· Mosk suggest~d, however, 
that Walker··had ·been "indirllotly "*"248 c;riticized and 
implicitly diaappro'/ed" (Southern . Pacific ... :&tmra. 18 
Cal.3d:at<p. ll6, .13<!. Gal.Rotr .. J 89 ... 556 P.2d.-289 (cone. 
& dis. opn. of.Mask, J.)) in State ofCali(orifia v. Siroerior 
Gour·! (.]914) 12 .. CaDd 237. 250-251. 115 Calt&otr. 497. 
524 P·.2d 12181 (hereafter State ... o( Cali(ol'nioni. Suoerim· 
Ooul't (Veta/::), .and· be took, issue with "the .debatable 
premise that any· an.d_.all )udicial power' inhe1~ently entails 
the·'· authority· to ... declare ·,a ''law unconstitutional." 
(South~;;.;· . .P.a6ii/;,·.~uora,.,,;JB .'cal.3d at.p ... 3,J?. 134 
Cal.RTitr:·;JS9::556 P.2d .Q.89.) Relying tipon.1anguage in 
numerousJdecisions ·of the United States Supreme Court 
indicating.~:.that an • .administrative . agency ·or. executive 
official. liiis··no power to adjudicate con:rtitutional ·issues . fl (id. .• at p.'-316. ·1'34·1Cal.Rotr:.•:.J89. ·ss6 P.•2d . .289t and 
decisions ·-"&om•· ·other .jurisdictions holding "tbat 
administrative agencies '11.~ckthe powers .. appropriated in 
this case~~ . (Ibid. l.: ·:-Justice Mosk concluded that the 

· extensive ·powers granted by the .California .Constitution 
to· ithe .PUC did mot include the power to declare· a statute 
unconstit:lltional and t6: refuseto.apply it· 

"'· -··,. I . ~ ' I 

FN19, See,. e,g,;.Brice·i1. beot.:b[Alcoholic Erm 
Control (1957) 153 Cal.App.2d 315::820, 314 
P.2d ·so7 ("[The Department of Alcoholic 

. Beverage Ccintrol] is a constitutional agency ·that 
has succeeded.to·aO!Jle pqhe powers .of the State. 
Boar<! ·Of EqualiZ!J.tim;i. :ffi alcoholic beverage 
Gontmn;;_matter.s,._ -Being an agen9y u,Pon. V/h..iQh 

· the cConstitution duis conferred ·limited judicial 
po\\'.ers« jts decisions· on lfaotual matters -must ·be 

;.affirmed if there is· substantial ev;idence to 
·support them!!):·: .. , 
: r, '~.. I, . , 

*1090 'I;'he JJ;I.~jcfri.tY ·1!i Southem .Pacific responded fo 
Justice iMoslc!B ·1con curring ·and., 'dissenting . ()p.ii)ioli ·in· 'ii: 
lengthy footnote. (See Southern Pacific. silorn, :'.Ji8'«Cal.3d· · 
308. 'H 1-912 .. fa. 2;ct 134 iCaLRntr: ol89,·;5E6 R.Q.d 289,) 
The ·initial· pailtion b£rthd:ootnote··contains· some ·broad 

. ianguage that •could'·bie· read ·!o'.support.the .conclusioiJ.,tha!1 
the duty of any .administrative_ agency·ol' public official to· 
obey the .Constitution. affords .such agency or.:officiaHthe 
authority to .. determineo.;.the· constitutional, .• validity. of 

statutes the agency or official ii .charged with enforcing. 
The majority.,.in Southern ·!Pacific, however, ultimately 
rested its holding that the ·PUC had the · authority .. to 
determine the constitutional validity of··istatutes~ .. on the 
circumstance.that. the ·California Constitution grants broad 
judicial or quasi-judicial power, to the .PUC, 

The majority in Southern· Pacific stated in this:,regard: 
. "[Jl]he Constitution and statutes •of.1this state "grant ._tjle 
commission wide administrati>ie,-legislative, and judicial 
powers. [Citations,] . The Legislature •.has limited the 
judiciary from :inteifering;. with 'tl:ie commission .by. 
restricting . review to 1the ·Supreme Oourt anct:. by. 
additionally restrioting review·.to determining 'whether the 
commission has regularly pW'sued its authority, including 
a determination of whether the order or decision under 
revie\'I violates any right of the petitioner unde~· the 
Constitu.tion of the United States or of this ·State.' (Italics 
added; .[citations].) Public ·1!ltilities·.Code.,section Jmn 
provides conporations •:.Eiild . iindiv.iduals may •'llOt .J-aise 
matters in any court .not:presented to the .cominiB?ion mn 
petition for rehearing, reflecting; when read·· with· the 
judicial review sections, legiiilative deformil;lation:.tllat all · 
issues must b(pFesentecHo. the· commission: Under•the 
broad powers 'gra11ted it, . the· commission may determine 
the-. validity "df statutes.;, rnouthem.iPacir'ic. :su~1·a, .18 
Ca!Jd at· up. 311·•.812. fu. 2 .. 134 Cal.Rotr.189 . .556 ;p_2a . 
289, italics added.)·. 

This review of the decision in' So11them Pacific· 
demonstrates that there was a: significant disagreement in 
this· court: on-·the. particular .question ·wheth(!r a soc.called 
constitutional·. agency (like the PUC), . . fha( .has ·been. 
granted .:the authority to exercise qii_a~i·judicial pnwer by . 
the.Oalifohiia Constitution, bas the·authority·tb determine 
that a ·,statute the ·agency is called upon to apply· is 
unconstitutional and·need not be.followed. We are *M79 
unaware, however, of any case,. either prior to or 
subsequent to So11ther11 Pacific, that suggests .that under 
tbe 'Californi_lj.:,Constirution a local ;executive official.such 
as·· a ·county clei·/c,c·wbo .is 1 ch.arged with the ministerial 
duty to enforce a statute; •has. the authority ·**"249 -;to 
exercise judicial power by determining whether a statute 
is unconstitlitional. · 

TJ1e case •of Walke1; . sum·a, . \ 78 :Cal.Aop.2d · .-6l/., .. 2 
Cal.Rotr: 737. :·cited ~and •criticized) in Justice Moslc:s· 
concun·ing· andr.dissenting opinimi in Southern .Pacirlc, · 
appears to be: the faSt· bEJ..~~- in .fJalifornj~ JQ: !\d_tji:es_s cthe 
question whethei;' an .. administra:j:iy.~ .~g~ncy ha.(_ the 
authority to ,;detennine the constitutionality .. ar:a.i;~'lOJJl 
statute1hat the agency is required to· enforce. JJJ,fffa//cer, 
the .·plnintiflfs were 0 ret11B ·Jiquor d6aiers ·who had "·been. 
charged ·in"'an . adminfstrative, proceeding before ,the. 
D~partment of Alcoholic Beverage Cllntrol with -.violating 
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the fair. ·trade•, provisions· of .. fue California· Alcoholic 
Beverage .. ~¢?\iu'.ciJ ·'Act. ''while the administrative 
proceeding v/M"t1~n_ding, tlie .plaintiffs filed. a deolamtoty 
judgment :,.~9.HQ\'i;,.,Jii supepior: .··court against .the 
administrative officials, seekfug. a declaration·thatthe.fair 
trade provisions_ il,f ithe Alcoholic Beverage Control Act 
were unconstihit.foiuil, and an order enjoining the officials 
from. enforcing tliose provisions. . The trial court in 
Walker· :granted _·summary,,jurlgment in favor of the 
defendants, rely mg upon the :circumstance that' the same 
constitutional .:issue had ,been raised in •the pending 
administrative proceeding and. upon · the .. .trial c<JutTt's 
conclusiof! "that- it is more-expeditious and proper that i!he 
Department rnle · <;m the ·question before the court is 
required to_ rule on it." (178 Cal.AoP.2d at p. 70. ·2 
Cal.Rntr. '.7·3 7 ,) 

,l,' 

On. appeal; ·the"p'laintiffs argued•tthat the exhaustion of
rnni_fi,Pies .. do.ctrine qpon .,which the .trial court .had relied. 
was inapplicable, because ihe iDepartmeut- 1of Alc<Jholic 
Beverage Control "does not have·the power ,,, to decide 
constitutional questions." (Walker, . .simrn. , 1 '7.8 
Cal.Anp;2d at.p. 73, 2 :Ca!:Rutr. 737.)" In rejecting this: 
contentiCJn, the Clourt · of Appe8.l in · FValker began by 
referring. to the applicable provision of .the California 
Constitution "that empowers tbe . Alcoholic Beverage 
Contro) .. AppealS ·Board to review questions " 'wh~ther the 
department bas proceeded without or in excess of its 
jurisdiction, whether the department has proceeded in the 
mB!ll1er required by law; whether the .. decision is 
suppoJTl:ed by ·the findings~ and whether the fu1dings are 
supported by ·substantial 'evidence in .light: ·of the ·whole 
record.' (Cal. Consf..'litt. XX, § 22.)" .(17 8 CaLApp .2d at 
p. 73, 2 Cal.Rott .. 737.) \!"he court in Walker then· 
observed: "'The departoient and the 'Appeals. Board. are 
thus constitutional agencies upon which limitedjudicial. 
powers hm1e ·been confer:red [Citations.]" Clbid.,:•italics 
added,) ,, .. 

In response to· the plaintiffs'. claim. in Walker that the 
department only could malce findings of fact and. that the 
appeals 'board ·only was empowered "to ·oreview ce1tain 
questions· of Jaw, whicb '!lre only prncedu'ral" ·(Walker, 
sum·a. 178 Cal.APP.2d at n. 74. 2 Cal.Rntr. 737); the court 
in Walker stated: "However, there doesnot appear to be 
any.\las.isJor so limiting th~,gr~gt of;power tar the Appeals 
Board. "!'he 'l\.ppelils ·Board may ::determine whether the 
departmen\ .acted within:, its jurisdiction'.:'' In United 
Jns111·anae.>Co.• .v. Malonev . . [ •.0'954) J 1·27' Cal.Allo.-2d 
[155,}•157 [273JP.2d 599t·the court stated: 'A charge of 
unconstitutional· action goes to the very jurisdiclfon of the' 
ad.J:riinistrative .·officer ·.·or '"body . to entettain the 
proceei:ling .... ' · [Citation.] · 'This··· would also -seem 
applicable'to a chacge that the,,stiltute which the· agency .. is 
seeking to enforce is unconstitutional." (1-Jlallcer. ~t1[)1'a, · 

178 Cal.App,2d at o. 74, 2 Cal.Rntr. 737.) 

*1092 Accordingly, in concluding that the administrative 
agency in thatcase had the authority to determine, at.least 
in the 'first instance, tl1e ·question · whethru:-ithe fair trade. 
statutes. were unconstitutional, the ·court in ·w iitker 
speCificeilly relied •upoil'.the· ***250 circumstance that the 
Alcoholic Beverage Control Appeals . Board had ·been 
granted tbe authority by !lie California· Constitution to 
exercise· limited judicial power. [FN20) 

FN20. The .. significance .. attached by the· court· in 
Wal/cer.t6 the California· Constitution's grlint of 
judicia\;,power to the Alcoholic Beverage·Control 
Appeals Board is coiifirmed by '.the distinction 
the Walker .decision · drew between the. case 

.·before it arid a then recent decision ,of ·the 
California Supreme Court·.that was heavily .relie'd · 
upon by the plaintiffs. ·The" court iill · W a/leer 
explained: "Countv a( Alpine v .. Qaimti1"·0( · 
Tuolunine Cl 958) 49 Cal.2d 78':7. 32,:Z .p;2d 449,. 
referred tQ .extensively by.,,pJaintiffs', is •not·, in· 
point, •There. tbe counfy o'f Alpine 1brougb{ rui 
action to determine its boundaries· with defendant 
counties. Judgment of dismissal was reversed.; 
Defendants· asserted· that the county of Alpine 
had . n<Jt exhausted ·an .. administrative·· rem~dy · 
before the State' Lands Commission, But' the. 
court held that tbe agency (tbe State Lands 
Commission] was empowered .only to 'survey 
and mark' boundaries .... '[J )I "was without. 
jurisdiction to make judicial determinations 'o0f 
boundaries and·,therefore• the county of'J\.1lpine 
could properly maintain its action." (Walker, 

.. suora, 178· Cal.App.2d at p. 73Jl. CatRptr. 737, 
· italics added.) · 

** 480 As not;d ·in Justice Mask's concurring and 
dissenting opinion in Southern Pacific, this.court held in . 
State .• of Califomia v. Bimer·ior Qourt (Ve.ta), ~um·a, 12 
Ca1:3d 237, 115,Cal:Rntr. 497. :524 P.2d 128L·some years 
after tbe .-appellate "colll't's decision ·ID Walker" that a 
plaintiff'seeking a declaration that the California Coastal 

. Zone Conservation Act of 1972 was unconstitiitional was 
not required to pursue that constitutional. claim,before the 
Coastal Zone Conservation Commission prior to bringing 
a coutt•·action, (.12 Cal.5d .al1'1JO. 25042:5:i"115 :Cali!R.ntr. 
497: 5241P,2'd 1281.) Although there is ·somMariguage· in 
V. eta .. cr)Ii cal ·of. .'W i:il leer, . the_ . two' .cases noneth elessi ;~re 
cleatly an'd easily distinguisb:ahli,o; 1 becaus~.,;tte-'Q(lastal 
Zone ·Conservation ·Commission; n..inlike the Alcoholic 
Beverage Control Appeals Board,· had not been granted 
any judicial power by the ,california:Constituticin, . '11hus; · 
the balding in State .of California·v.,S'uoe1·ior .. Oourt0(Veta) 
that the·' commission lacked ·''authority ·to pass on the 
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constitutionality of the statute establishing its status and . 
functions was not inconsistent with the ·walker decision. 

Jn ligh{dfthe foregoing review of the relevm1t c~se Jaw, 
we be.lieve that after this court's decision in Southern 
Pacific. SU/Jl'a. 18 Cal.3d 308. 134 Cal:Rntr. 189. 556 
P .2d 289 the state of the law in this area was dear: 
administratlve agencies that had been grnnted judicial or 
quasi-judicial power by the California .Constitution 
possessed the authority, in the exercise of their 
administrative functions, to determine the 
i:onstitutioriality of statutes, but agencies that had not 
been granted such power .under the California 
Constitution lacked such authority. (See Hand v. Board 
o( Examiners in Veterinarv Medicine I 1977) .66 
Cal.Aon.3d 605. 617-619. 136 Cal.RplT. 187.) 
Accordingly, these.decisions recogi:iJze that, under *1093 
California law, the determination whether a statute is 
unconstitutional and need not be obeyed is an exercise of 
judicial power and thus is reserved to those officials or 
entities that . have been. grW1ted such power by the 
Califomi~ Constitution. rFN2 l J 

.:.:..·-;; . . : . . 

FN21. In this regard it is wmih noting that article 
lll, section 3 ·of the California Constitution 
explicitly provides: "The powers· of State 
government are legislative, executive, and 
judicial. Persons charged with the exercise of 
cine 'power may not exercise either of the others' 
except as permitted by' this Constitution" (Italics 
added,) ' 

Given the fm:egoing decisions and their reasoning, it 
appears evident that under California Jaw as it existed 
prior to the adoption of article III, section 3 .5 of the · 
California Constitution, a local executive official, such as 
a county clerk or county ***251 recordei., possessed no 
authority to determine ·the constitutionality of a statute 
that the official had a ministerial duiy to enforce. If, in 
the absence· of a grant of judicial authority from the 
California Constitution, an adiriinistrative agency that was . 
required by law . to reach its' decisions only after 
conductiilg c'ourt-like quasi-judicial proceedings did not 
generally possess tbe · authority to pass on the 
constitutionality of a statute that the agency was required 
to enforce, it follows even more so that a local executive 
official who is chatged. simply with. the ministerial duty of 
enforcing a statute, and whd generally acts without any 
quasi-judicial authorit}' or proced'ure whatsoev.er, did not 

. possess such authority. As indicated . above, we are 
unaware or any California case that suggests such a public 
offii:ial has been granted judicial or quasi-judicial power e by the California.;onstitution. [FN22] 

FN22. The city, in a footnote contained in its 

reply brief to several . amicus curiae briefs, 
maintains thar.t)le actions of its officials did not 
constitute the exercise of judicial powers, citing 
a brief passage· in this court's decision in. Lusardi 
Constr. Co. v. Aub1y 11992) l Cal.4th 976. 993. 

. 4 Cal.Rotr .2d 83 7, 824 P .2d 643 (Lusardi ) (the 
Director of the Department of Industrial 
Relations' ''detennination that a project is a 
public· work cannot be accurntely 
characterized as 'judicial,' because it does not 
encompass the conduct of a hearing or a bindin.g 
order for any type of relief''). In Lusardi, 
however, the director, unlike the city officials 
here, acted to enforce a statutory provision; he 
did not defy or disregard a statutory provision on 
the basis of his own determination that the 
statute was unconstitutional. Lusardi clearly 
provides no support for the city's position. 

**481 l.J1l The city, in arguing that article Ill. section 3.5 
does not apply to local officials, relies upon the statement 
in Sirumsh i•. San Diego Countii Emplovees Ret. Assn. 
(1974111.cal.3d 28. 36. 112 Ca1.Rotr. 805. 520 P.2d 29, 
that the .separation of powers clause in article III "is 
inapplicable to the government· below the state level" 
[FN23l The city might well argue that this language in 
Stmmslcv also renders inapposite tiie line of California 
cases *1094(Soz1tharn Pacific. su/Jra, 18 Cal.3d 308, 134 

· Cal.Rotr. 189, 556 P.2d 289; State· o( California v. 
Siwerior Court Oleta}, ·supra, 12 Cal.3d 237, 115 
Cal.Rotr. 497. 524 P .2d 1281; and Walker, Sllpra, 178 
Cal.Aop.2d 67, 2 Cal.Rptr. 73 7) that we have just 
discussed. The city foils to. recognize, however, that the 
decision in Strumskv emphatically did not hold th!lt under 
the California Constitution local executive officials are 
free to exercise judicial power, On the 'contrary, in 
Strumskv this court expressly overruled a line of earlier 
California decisions that had held (for purposes of 
determining the approptiate standard of judicial review of 
a decision of a local administrative agency) that' such an 
agency could exercise judicial power; the opinion in 
Strums/r;ii concluded instead that a local administrative 
agency has no atithority under the California· Constitution 
to exercise judicial power. (Strums/gi, s1mra. 11 Cal.3d at 
oo. 36-44. l 12 Cal.Rntr. 805, 520 P.2d 29.) In light of 
this holding in Strumskv, it appears clear. that a local 
executive official who makes decisions-· ***252 without 
the benefit of even a quasi-judicial proceeding--has no 
authority to exercise judicial power, such as by 
determining the constitutionality of applicable statutory 
provisions. 

FN23. The statement in numerous California 
decisions that the separation of powers provision 
of article Jfl is inapplicable to government below 
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the state· level means simply that, in estnb Jishing 
a goveryunental strucrnre for· the purpose of. 
managing municipal affairs, the Legislature 
(through· statutes) or local entities (through 
charter provisions and the like) may combine 
executive, legislative, nnd judicial functions in n 
manner different from the structure. that the 
California Constitution prescribes for state 
government (See, e:g., W11lzen v. Board o( 
S11oe111isors '(1894) 101 Cal. 15. 25-26. 35 P. 
353: Peoole v. Provines (J 8681 34 Cal. 520, 
532-540:1 As explained hereafter, the statement 
does not mean that a local executive official has 
the inh~rent authority to exercise judicial power. 

Accordingly, we conclude ·that at the time a1ticle m. 
section 3.5 was adopted, it was clear under California Jaw 
that a local executive official did not have the authority to· 
determine that a statute is unconstitutional or to refuse to 
enforce a statute in the absence of a judicial determination 
that the statute is unconstitutional. [FN24 l 

. FN24. In a somewhat related context, this court 
held in Farlev v. Healev (19671 67 Cal.2d 325, 
62. Cai.Rotr. 26: 43 I P.2d 650 that an acting 

. registrar of voters, who refused to determine 
whether sufficient signatures had been .submitted· 

· to qualify a local initiative measure for tbe ballot 
because of his conclusion that the content of the 
initiative was not a proper subject for a local 
initiative, "exceeded his authority in undertaking 
to determine whether the proposed initiative was 
within the power of tbe electorate.to adopt." (,§]_ 
Cal.2d at p. 327, 62 Cal.Rptr. 26, 43 J P.2d 650.) 

· We explained that under tile applicable charter 
provision, the registrar's "duty is limited to tbe 
ministerial function of ascertaining whether the 
procedural requirements .for submitting an 
initiative measure have been met. ft is not his 
function to determine whether a proposed 
initiative will be valid if enacted or whethei: a 
proposed declaration· of policy is one to which 
rhe initiative may apply. These questia11s may· 
involve difficult legal issues ·that only a court can 
determine. Given compliance witb ·the fo1mal 
requirements for submitting an initiative, the 

. registrar must place it on the ballot unless he is 
directed to dci otherwise by a court· on a 
compelling showing that a proper case has been 
established. for interfering with the initiative 
power." (ibid., italics added.) 

The adoption of article lil. .section 3.5, of course, 
effectively ovitrruled the majority's .holding in Southern 
Pacific and largely embraced the. reasoning set forth in --- ' ' 

Justice Mosk's concurring and dissenti.rig :\i]Jfui~1{,. .. 
amending'the California Constitution to provi.de.'tliat.,:\'i[a]n .. 
administrative agency, including an .. ad1niii,'is'ti_:at'm_e. 
agency created by the Constitution ar an initiative'.s'lliilite,. 
has no poi;ier ... [t)o ... refuse to enforce a statute· on the 
basis of its being unconstitutional unless an· ap'µ'fi!Jate 
court has made a determination that such "1095 statute is· 
unconstitutional." "*482 (Italics added.) As we already 
have noted, we need oot and do 'not decide in this. case 
what effect the adoption of article III. section 3 .5 has on 
the authority of local executive officials, because it is 
abundantly clear that this constitutional amendment did 
not expand the authority of such officials so as to· pennit 
them to refuse to enforce a statute solely on the basis of 
theil' view that · the statute is unconstitutional. 
Accordingly, we conclude that under California Jaw a 
local executive official generally lacks such .authority. 

D 
In support of its contrary claim thnt, as a general matter, 

California law long has recog1iized that an executive 
public official has the authority to refuse to comply with a 
ministerial statutory duty whenever the official personally 
believes the statute is unconstitutional, the city relies upon 
a line of California decisions that have reviewed tbe 
validity of statutes or ordinances authorizing the issuance 
of bonds, the letting of public contracts, or the 
disbursement of p'ublic funds in mandate actions filed 
against public officials who refused to comply witb a 
ministerial duty. As the city accurately notes, numerous 
California decisions addressing these three subjects· have 
held that ''mandate is the proper remedy to compel a 

·public officer to· perform ministerial acts such as issuance 
of bonds [and that] the constitutionality of the law 
authorizing a bond issuance· may be determined in a 
proceeding for such a writ." ***253(Califomio Housing 
Finance A vencv v. Elliott· I 1976) 17 Cal.3 d 575, 579-580. 
!31 Cal.Rotr. 361. 551 P.2d 1193 [bond];. see, e.g., 
Cali(omia Educatioiwl Facilities Autho1·itv v. Priest 
CI 9741 12 Cal.3d 593, 598, l 16 Cal.Rptr. 361, 526 P.2d 
ill [bond]; Metraoalilan Water District' v. Marauardr 
(1963) 59 Cal.2d 159, 170-171. 28 Ca\.Rotr. 724. 379 
P.2d 28 [public contract]; Citv o( fflhitiier v. Dixon 
11944124 Cnl.2d 664. 666. 151P.2d5 [warrant]; Golden 
Gate Bridge etc. Dist. v. Fell (193 ll 214 Cal. 308. 3 l 5-

· 320. 5 P.2d' 585 [bond]; Los An!'eles Co. F.C. Dist. v. 
Hamillon (19171177 Cal. 119. 121. 169 P. 1028 [bonq]; 
Denman v. Broderiali (]896) 111 Cal. 96. 99, 105, 43 P. 
fil [warrant].) 

In each of the foregoing cases, the mandate action was 
instituted after a public official who was unlier a statutory 
duty to pe1forrn a ministerial act that was a nece;;sary step 
in tbe issuance of the bond, the letting of the contract, or 
the .disbursement of public funds (such as affixing the 
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official's signature to the bond or contract, or issuing a 
warrant) refused to perform that' act based upon the 
official's ostensible doubts as io the constitutional validity 
of the statute authorizing the bond, contract, 01· public 
expenditure. The city emphasizes that in none of these 
cases did the court criticize such a pubiic official for 
declining to perform his or her ministerial act, but instead 
concluded that the public official's refusal to act was an 
appropriate means of *1096 bringing the constitutional 
question of the validity of the bond, contract, or 
expenditure of public . funds before the court for 
resolution. The city maintains that. these decisions 
demonstrate that the general rule in California always has 
been that eve1J' public official is free to determine the 
constitutional validity of the· statutory provisions that he 
or she has a ministerial duty to enforce or execute, and 
free to refuse to perfom1 the ministerial act if he. or she in 
good faith believes the statute to be unconstituiional. The 
city argues that the line of decisions we have analyzed 
above--holding, prior to the adoption of at1icle Ill, section 
1d, that only administrative agencies . constitutionally 
authorized'tQ, exercise judicial power have the authority to 
deterrnine"the constitutional validity of statutes-- involved 
a limite4_:. ip:ception applicable only to administrative 
agencies .. ·i .. , · 

& We believe:th~ city's argument misconceives the state of 
1119' the law prior, to the adoption of article Ill, section 3.5. As 

we have dil!C:ussed. above, the general rule established by 
California" decisions at the time Southern Pacific. sttora. 
18 Cal.3d·308. 134 Cal.Rotr. 189. 556 P.2d 289 was 
decided \llaE .that, among administrative agencies, only 
one that°'had been granted judicial power under the 
California·, Constitution possessed the authority to 
determine the constitutionality of a statute it was charged 
with enforcing and to decline to apply the statute if the 
agem:y determined it was unconstitutional. As already . 
.,.483 explained,. if a nonconstitutional · administrative 
agency that rendered iis decisions after an extensive 
quasicjudicial procedure--in which the arguments for and 
against constitutionality could be fully presented and 
considered in a quasi-judicial fashion--lacked authority to 
determine constitutional issues, it clearly would be 
anomalous to permit an ordinary executive official (who 
carries out bis or her official action without the benefit of 
any sort of quasi-judicial procedures) to determine the 
constitutionality of.a statute and to refuse to apply it based 
simply upon the official's own good faith belief that the 
statute is unconstitutional. Thus, the general rule in· 
California--and, as we s_hall discuss below, in most 
jurisdictiorrs--was (and continues to be) that an executive 
official does not possess such authority. 

It is the line of public finance cases upon which the city 
relies that involves the exceptional "**254 situation. As 

the applicable decisions malce ;clear, the ,public official in 
each of those cases was",permitted'to'reftise to perform a 
niinisterial act wben~ Jiec.ai-'.''siie '!lad 'doubts about tbe 
validity of tl;e underh:\ngi bo.~.d, c,o~~~Ct, or public 
exoenditure, both in ord1fr' to ·erisi.ire that ·a mechanism was 
av~ilable for obtaining a timely judicial determination of 
the · validity of the bond issue, contract, or public 
expenditure--a determination often essential to the 
marketability of bonds or to the contracting parties' 
willingness io go forward with the contract (see, e.g., 
Golden Gate Bl'idge etc. Dist, v. Felt. supra, 2 I 4 Cal. 
308, 315, 5 P.2d 585), or to avoid irreparable loss of 
public funds rFN25J--and in recogoition of· the 
circumstance that, .in. tl1is specific context, the public 
official frequently foced potential personal liabilitY (as 
distinguished from the potential liability . of a 
governmental entity) if the bond, contract, or public 
expenditure ultimately was found to be invalid. (See, e.g., 
Golden Gate *1097Bridge etc. Dist. v. Felt, suura, 214 
Cal. Ell pp. 316-317. 5 P.2d 585; Denman v, Broderick 
suora, 111 Cal. 96. 105. 43 P. 516.) · 

FN25. The public finw1ce cases upon which the 
city reiies generally preceded .the adoption of· 
Califo111ia's validation statutes, which currently 
permit a public agency to file an in rern action in 
order to obtain a judicial determination of the 
validity ·of bonds, warrants, contracts, 
obligations, or similar evidences of indebtedness. 
(See Code Civ. Proc., 5 860 et seq. [initially 
adopted in 1961 (Stats.1961, ch. 1479, § 1, p. 
333 I) ].) Th.e cu1Tent statutes provide that such 
actions "shall be given preference over all other 
civil actions ... to the end that such actions shall 
be speedily heard and detennined," (Code Civ. 
Proc., § 867 .) 

Although the city points to language in some of these 
decisions that could be read to support the city's broad 
position here, tbe holdings in these cases clearly are 
limited to a public official's ability to refuse to perform a 
ministerial act necessary for the execution of a bond issue 
or public contract, or the disbursement of public funds, 
where such refusal permits a judicial determination prior 
to the actual sale of the bonds, the carrying out of the 
contract, or.the disbursement of p'ublic funds, .and 'where 
the official's persona\ liability frequently is at stake. 
Contrary to the city's contention, the circumstance that a 
public official .may refuse to perform a ministerial act in 
that context.does not signify that in all other contexts 
every public official is free to refuse to perform a 
ministerial act. b.ased upon the official's view that the 
statute the officer is statutorily obligated .to apply is 
unconstitutional. 
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The city attempts to bring the present matter within the. . .. ·.. . . E 
reach of the foregoirig cases by arguing th.at if the city_; 'i .:.;';'"'Soirie academic commentators, while confinning that as 
officials enforced California's current marriage laws :h';t,ic,iJ'';g~iierarrule executive officials must comply with duly 
limiting marriage to a man .and a woman, the officials ···'·':'0'!0/efiilcted · statutes even when the officials ·believe the 
would face possible personal liability ·for monetary· _,.,, .:· <T)i'rovisions ai·e· unconstitutional, have suggested· that there·· 
damages under state or federal law if the marriage statutes · :-:;·,,::'":iriily'·be room to recognize an exception to this general 
subsequently' were determined tci be unconstitutional. The ·--·""'"'rule· in instances in· which a public official's refusal to 
city's argument in this regard clearly lacks merit. ":' ·· apply the statute -would provide the most practical or 

First, as· a· matter of state law, Govemme11t Code sectiori 
820.6 explicitly provides that "[i]f a pi1blic employee acts 
in good faith, without malice, and under the apparent 
authority of an enactment that is unconstitt1tional, invalid, 
or inapplicable, he is not liable for ati injury caused 
-thereby except to the extent that he wou Id have been · 
liable had the enactment been constitlltional, valid and 
applicable." ·Thus, the officials clearly would. not have 
incurred liability under Califomia law simply for 
following the current marriage statutes and decliuirrg to 
issue _marriage licenses **484 or register marriage 
certificates in contravention of those statutes. Second, 
under federal *1098 law, a local public official generally 
is immunized from liabilit), for official acts so Jong as the 
official's conduct "does ·not violate clearly established_ 

-statutory or constitutional "**255 . r_ights of which a 
reasonable person would have known" (Harlow ,., 
Fitzgerald (1982) 457 U.S .. 800, 818, 102 S.Ct. 2727. 73 
L.Bd.2d 396, italics added; see Anderson v. Creighton 
(1987) 483 U.S: 635. 639. 107 S.Ct. 3034. 97 L.Ed.2d 
523), and, as we discuss below (see, post, 17 Cal.Rptr.3d 
pp. 25 8-260, 95 P .3 d pp. 486-489), in t11is instance there 
simply is no plausible argument that the city officials 
would have violated "clearly -established" constitutional· 
rights by continuing to enforce California's current 
mmTiage statutes in the absence of a ju'dicial 
determination that the statmes are unconstitutional. (Cf. 
LSD, Ltd. v. Stroh 19th Cir.2000) 205 F.3d J 146, J 160 
[finding state officials were not entitled to qualified 
immunity when "no reasonabie official could have 
believed" that application of t11e statute at issue was 
constitutional in . light of prior controlling judicial 
decisions}.) Finally, even if the cit)i officials were to be 
·sued in their personal capacity for actions taken pursuant. - · 
to statute ·and in the scope of their employment, under 
Government .Co'de section 825 the officials would be 
entitled to have their public employer provide a defense 
and pay any judgment entered in such an action, whether 
the action was based on a state law claim or a claim under 
the federal civil rights statutes. (See Williams v. Horvath 
(1976) 16 Cal.3d 834. 842-848. 129 Cal.Rntr. 453. 548 
P.2d 1125,) Accordingly, there is no merit to the city's 
contention that the actions of the city officials that are 
challenged here can be defended as necessary to avoid the 
incurring of-personal liability 011 the part of such officials. 

reasonable means of e'nabling the question of the statute's 
:· constitutionality to be brought before a court. (See, e.g.;. 

May, Presidential Defiance of "Unconstitutional" Laws: 
Reviving the Raval Prerormtive ( 1994 l 21 Hastings Const. 
L.0. 865, 994-996,) [FN26J _As we have just seen, the 
line of public finance cases relied upon.by the city may be 
viewed as an example of •1099 just such a limited 
exception, and there are a number of other California 
qecisions in which a const_itutional challenge to a statute 
or other legislative enactment has been brought before a · 
court for judicial resolution by virtiie of.a.public entity's 
refusal to comply with the statute, under circumstances in 
which the_ public -entity had a personal stake or interest 
***256 in the constitutional issue and the public entity's 
action was the most practicable or reasonable method of 
obtaining a judicial. determination· of the validity of the 
statute. (See, e.g., Counlv of Rivm·side v. Suoe1·ior Court 
(2003) 30 Cal.4th 278. 132 Ca1.Rotr.2d 713. 66-P.3d 718 
[impingement 011 county's home rule authority]; Siar-Kist 
Foods, inc. v. Cou11tv o(Los Angeles (1986) 42 Cal.3d 1, . 

· 5-10. 227 Cal.Rptr. 391, 719 P.2d 987 [impingement on 
county's taxing authority].) 

FN26. A number of law review articles suggest 
thai the federal Constitution should . be 
interpreted as permitting the President of the 
United States to refuse to enforce a statute that 
the President believes 1s·unconstitutional. (See, 

·e.g., Easterbrook, Presidential Review (1990) 40 
Case W. Res: L.Rev. 905.) Other scholars, 
bowever, have made a strong argument that the 
history of. the proceedings of the constitutional 
convention that drafted the federal Constitution, 
and in particular the Founders' explicit rejection 
of a ·proposal for an absolute presidential veto, 
refutes such an interpretation. (See, e.g., May, 
Presidential Defiance o('Unconstitutionol Laws: 
Reviving the Rava.I · Prerogative, suoi·a, ·21 
Hastino-s Const. L.0. 865; 872-895.) To date, no 
court has accepted the contention that the 
President possesses such authority. (See, e.g., 
A meron. inc. v. U.S. Armv Cm· vs of Eng'r!l (3d 
Cir.1986) 787 F.2d 875. 889 & fn. 11 ["This 
claim of right for the President to declare 
statutes unconstitutional and to declare his 
refusal to execute them, as distinguished from 
his undisputed right to veto, criticize, or even 
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· refuse to defend .jn court, statutes which he 
regards as .unconstitutional, is dubious at best"].) 

••4s5 Although it may . be appropriate in some 
circumstances for a public entity or public official to 
refuse or decline to enforce a· statute as a means of 
bringing the constitutionality of the statute before· a court 
for judicial resolution, it is nonetheless clear that such an 
exception does not justify the actiims of the local officials 
at issue in the present case.· Here, there existed a clear 
and - readily available means, other than the officials' 
wholesale· defiance of the applicable statutes, to ensure 
that the constirutionaiity of the current marriage statutes 
would be decided by a court. If the local officials charged· 
with the ministerial duty of issuirig marriage licenses and 
registering marriage certificates believed the state's 
current marriage statutes are unconstitutional and should 
be tested in court, they . could have denied ll same-sex 
couple's request for a marriage license and advised the 
couple to challenge the denial in superior court. That 
procedure·· a lawsuit brought by a couple who has been 
denied a license under existing statutes--is the procedure 

· that ·was utilized to challenge the constitutionality of 
California's ·.imtimiscegenation statute in Perez i1. Sharp 
(!948) 32 Cai.2d 711. 198 P.2d 17, and the procedure 

-

. apparently utilized. in all. of the other same-sex marriage 
. · cases that ·have been litigated recently iJ1 other states. 

(See, e.g., Baehr v. Lewin (1993) 74 Haw, 530. 852 P.2d 
±1.;. Goodridge v. Depa1·ime!ll o(Pub. Health (2003) 440 
Mass. 309. 798 N.E.2d 941: Baker v. State o( Vermont 
11999) J 70 Vt.. 194. 744 A.2d 864.) The city cannot 
plausibly claim that the desire to obtain a judicial ruling 
on the constitutional issue justified tbe wholesale defiance 
ofthe applicable statutes that occurred here. [FN27] 

FN27. As noted above; after 'several mandate 
actions were filed against the city in superior 
court challenging the actions of the city officials, 
the ·city filed a cross-complaint in one of the 
actions, seeking a declaratory judgment that th'! 
marriage statutes are· unconstitutional insofar as 
they limit marriage to a union between a man 
and a woman. (See, ante, 17 Cal.Rptr.3d p. 233, 
fn. 6, 95 P.3d p. 466, fn. 6.) We have no 
occasio11 ia this case to determine whether the 
city_ properly could· maintain a declaratory 
judgment action in this settiqg, but. we note that 

· in another context the Legislature specifically 
has authorized a public official who questions 
the constitutionality or validity of an enactment 
to. bring a declaratory judgment action rather 
than act in contravention of the statute. (See 
Rev. & Tax.Code. ll 538; see also Citv o(Cotati 
v. Cashman (2002) 29. Cal.4th 69.° 79-80, 124 
Cal.Rotr.2d 519. 52 P.3d 695.) 

· .. : ~~./; ~.i.~~,-.;:·.'\\· 1 •• •• :.:.. ,_._ .. 

*1100 Ai:cordiifgl)'.;'° the· - city cannot defend the 
challenged ii~t\:b,Ji's)oh''ihe: gi'oiini:I that such actions were 
necessary'::t&::~obhifo?:a jiidiciiil;, determination of the 
constitutioria1ft).'6TcaHfornia's marriage statutes. 

,, ··.:':.~~·'·.~ ' . 
".!-··-.-.::.:· .. 

F 
The city also relies on the circumstance that each of tbe. 
city officials in question took an oath of office to "support 
atid defend" the state and federal Constitutions, [FN28l 
suggesting that a public official ***257 would violate his 
or her oath of office were the official to perfonn a 
ministerial act under a statute that the official personally 
believes violates the Constitution, Jn ·our view, this 
contention-clearly lacks merit. 

F'N28. Article XX. section 3 of the California 
Constitution provides in relevant pa1i: 
"Members of the Legislature, and all public 
officers and employees, executive, legislative, 
and judicial, except such inferior officers and 
employees B.s may be by Jaw exempted, shall, 
before they enter upon the duties of their 
·respective offices, take and subscribe the · 
following oath or affirmation: . [~ ]· 'I, 
-'----' do solemnly swear (or affirm} that 
l will suppmi and defend the Constitution of tbe 
United States and the Constitution of the State of 
California against ·all enemies, foreign and 
domestic; that I will bear true faith. and 
allegiance to the Corutitution of the United 
Stares and .. the Constitution of tbe State· of 
Califoni ia; that l take this obligation freely, 
without any mental reservation or. purpose of 
evasion; and that I \\;ill well and· faithfully 
discharge the duties upon which I' am about to 
enter.' 11 

As Justi~e Mosk explained in his concurring and 
· dissenting op'mion in Sourliem Pacific. suDra, ,]_8 Cal.3d 

308. 319 .. \.34 Cal.Rotr. l 89. 556 P.2d 289, a public 
official "faithfully upholds the Constitution by complying 
with the mandates of the Legislature, leaving to couits the 
decision whether those mandates are invand." A public 
official does not honor ·his or her oath to defend the 
Constitution by tal<ing action in contravention of the 
restrictions of his or her office or authority and justifying 
such action by · reference to his or her personal 
constitutional views. For example, it is clear that a justice 
of this cmut or of an intern1ediate appellate court does not· 
act **486 in contravention of his or her oath of office 
when the justice follows a controlling constitutional 
decision of a higher cou1t even though the justice 
personally believes that the controlling decision was 
wrongly decided and tbat the Constitution actually 

Copr. © Bancroft-Whitney and West Group 1998 

315 



17 Ca!.Rptr.3d 225 Page 26' 
33Cal.4th1055,95P.3d459, 17 Cal.Rptr.3d 225, 04 Cal. Daily Op. Serv. 7342, 2004 Daily Journa!D.A.R. 9916 
(Clte as: 33 Cal.4th 1055; 95 P.3d 459, 17 Cnl.Rpfr.3d 225) · 

requires the opposite resu!L On the contrary, the oath to 
support and defend the Constitution requii;es a public 
official to act within the constraints o'f our constitlitiorial' 
system; not to disregard presumptively valid statutes Eind 
take action in violation of such statutes on the basis of the 
official's ow11 "1101 determination of· what the 
Constitution means. [FN29] (See also State . v. State 

. Board o(Eaualizers(l922) 84 Fla. 592. 94 So.· 68 l. 682-
683 ["The contention that the oath of a pub! ic official 
requiring liim to obe:Y the Constitution places upon him 
the duty or'· obligation to determine whether an act is 
constitutional before he will obey it is ... without merit. 
The fallacy in it is that every act of the legislature is 
presumed constitutional ·until judicially "**258 declared 
otherwise, end the oath of office 'to obey the Constitution' 
means to obey the Constitution, not as the officei· decides; 
but as judicially detem1ined"].). [FN30) 

FN29. Tiie brief footnote discussion in Board a( 
Education' v. Allen (]968) 392 U.S. 236. 241, 
footnote 5. 88 S.Ct. 1923. 20 L.Ed.2cl 1060. 
relied .upon by the city, does not conflict with 
this conclusion. In A lien officials of a local 
public school district brot1ght a· cou11 action 
challenging·the validity, under the establishment 
clause of the First Amendment, of a state statute 
that required the· school district to loan books 
free of> charge to all students in the district, 
including students attending private religious 
schools. ln the footnote in question, the. court in 
Allen noted that no one had questi.oned the 
standing of the local disti'ict and its officials "to 
press their claim in tills.Court," and then stated 
that "[b]elieving [tile statute in question] to be 
unconstitutional, [the officials] are in the 
position of having to choose \)etween violating 
their oath [to support the United States 
Constitution] and taking a step--refusal to 
comply with [the. applicable statute]--that would 
li!ceiy bring their expulsion from office and also 
a reductioii in state funding for their school 
districts. There can be no doubt that appellants 
thus have a 'personal stake in the outcome' ofthis 
litigation.". (Allen. 392 U.S. at o. 241. fn. 5. 88 
S,Ct. 1923, quoting Baker· v. Carr !1962) 369 
U.S. 186. 204, 82 S.Ct. 69 l.l The footnote's 
reference to· the officials' oath to support the 
Constitution indicates no more t11an that the 
public officials' belief that the ·statute was 
unconstitutional afforded them standing lo bring 

. a court action to challenge the statute. The 
footnote in Allen does· not bold that·the federal 
Constitution, or a public official's oath to support 
the federal ·Constitution, authElrizes a state 
official to undertake official action.forbid.den by 

a state statute ·based solely on the official's belief 
that tlie statute is unconstitutional, and, · as 
discussed below (post, 17 Cal.Rptr.3d pp. 265-
267, 95 P.3d pp·. 492-494), numerous federal 
authorities refure that proposition. 

FN30. The city also obliquely. suggests that the . 
general rule requiring a public official to oerfonn 
a ministerial duty prescribed by staruie," despite 
the official's personal view that the statute· is 
unconstitutional,· is contrary to the teaching of 
tbe Nuremberg trials, which rejepted the "I .was 
just following orders" defense. In response to a. 
similar claim, the federal district court in Haring 
ii. Blumenthal fD.D.C.1979) 471 F.Sunp. ·1172, 
1178, footnote 15, cogently observed: "Plaintiff's 
comparison of his siti.lation with that of the 
Nuremberg defendants is grossly simplistic. The 
Nuremberg · defendants could have. escaped 
liability by failing ta· seek and retain· positions 
whi cb exposed them to the execution of 
objectionable activity; and, should ·plaintiff feel 
sufficiently strongly about the matter, he may do 
likewise.· Beyond · that, plamtift's analogy 
demonstrates primarily that. debates and 
dialogues on public issues have become so 
debased in recent years· that sucb' terms as 
genocide, war crime, crimes against bumanity > 

and the like are bandied· about witb considerable 
abandon in connection witb almost every 

. conceivable controversial issue ·of public policy. 
There is not the slightest similarity between the 
crimes comrnitted under the aegis of a violent 
dictatorship and the implementation of laws 
adopted under a system of· government which 
offers free elections, freedom of expression, and 
an independent judiciary as safeguards against 
excesses and as a guarantee of the ultimate rule 
of a sovereign citizenry." We agree. 

*1102 G 
The ci~1 further contends that·a general rule requiring an 
executive official to comply with an existing statute 
unless and until the statute has been judicially determined 

· to be unconstitutional· is impractical· and would lead to 
intolerable circumstances. Tne city posits a hypothetical 
example.of a public official faced with a statute that is. 
identical iri all respects to another statute that a coµrt 
already has determined is unconstitutional, and suggests it 
would be absurd to require the official ta apply the clearly 
invalid statute in that instance.· Fcir support, the city 
points to a passage in the· rnajorify opinion in Southe.m 
Pacific, which asks rhetorically: "[W]hen the Uruted 
States Supreme Court, for example, **487 repudiates the 
separate but equal doctrine estabiished by the statutes of 
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A one state, should the . scho.ol,.b.oards ·of other states 
.. continue to apply identi9'aJ .. #~futeif until fl. COU11 declares 

them invalid [?]" (SouiheViLPat!ill~\i;~;i:wl·a.··ni'Cal.3d 308. 
31 i. fn. 2, 134 Cal.Rptr;''189'.'f56}P:2d 28%):;/,:: 

. . -~, :t';.':.:.:~.:-.1::~:.'..~:: .. !£."(: . ' .. ~.; :,-.. 

ITU Whatever force this· .~'i'guhl~ift might have in a case 
in which a governing decisiiiri"-previously has found an 
identical statufo unconstitutional or in which the invalidity 
of the statute is so patent or clearly established. that no 
reasonable official could believe the statute is 
constitutional, [FN3 l l the argument plainiy is of no avail 
here. Although we have no occasion in this case to 
determine the constitutionality of the current Califom ia 
marriage statutes, we can say· with' confidence that the 
asserted invalidity of those statutes certainly is not so 
patent' or clearly established· that no reasonable official 
could believe that the current California man:iage ***259' 
statutes are valid. Indeed, the city cannot point to any 
judicial decision that has held a statute limiting marriage 
to a man· and., a wornau - unconstitutional ·under the 
California or federal Constitution, lnstead, the city 1·e!ies 
on state cour[decisions from Massachusetts, Vermont, 
and Hawaii; ''ihat, in interpreting their own state 
constitutions, "assertedly have found similar statutory 
restrictions :to. yiolate provisions of tlrnir state's· own 
constitution ... (See Goodridge v. Departme11r o( Pub. 

1111/J!aHealth, suor'ii, 440 Mass.• 309, 798 N.E.2d 941: 
.. 9•t103Baker v.' 'Slate o( Vermont. supra, l 70 Vt. 194. 744 

A.2d 864; Biiehr v. Lewin. supra. 74 Haw. 530, 852 P.2d 
1i,l [FN32]'. 'A significant number of *"488 other state 
and federill,.~o.\])1:S, however, have reached a contrary 
conclusion: an~·:~ave upheld the constitutional validity of 
such a rest!icti'iin on ma1Tiage under both the federal 
Constitution and. other state constitutions .. (See, e.g., 
Balcer v. Ne!son.(1971) 291 Mimi. 310, 19) N.W.2d 185, 
186-187, app." dism. for want of substantial federal 
question fl 972) 409 U.S. 810, 93 S.Ct. 37. 34 L.Ea.2d 65 
[federal Constitution]; [FN33J •no4**"260Slondhardl 
v. Suoei·. Ct., sum·a, 206 Ariz. 276, 77 P.3d 451. 454-
465 [federal arrd.Arizona Constitutions]; Dean v. Disn·ict 
o(Columbio CD.C.Ct.Aop.1995) 653 A.2ci 307. 361-364 
(opns. of Terry, J. & Steadman, J.) [federal Constitution]; 
Jones v. Hallahan (Ky.Ct.Ann. 19731 501 S.W.2d 588, 
590 [federal Constitution]; Sinf!er v. Hara (1974) 1.1 
Wash.App. 247. 522 P.2d 1J87. l 189-1197 (federal and 
Washington Constitutions]; Adams v. Howerton 
!C.D.Ca!.1980) 486 F.Sunp. 1119, 1124- I 125, affd. (9th 
Cir.1982) 673 F.2d 1036, cert. den. (1982) 458 U.S. 
I 11 L I 02 S.Ct. 3494, 73 L.Ed.2d l 373 [federal 
Constitlition].) Although the state court decisions from 
Massachusetts, Vermont, an'd Hawaii relied.upon by the 
city surely would be of interest to a California court faced 

,&, with the question whether the current California marriage 
W' statutes violate the California Constitution, a California• 

court would be. equally interested in the decisions of the 

courts that have reached a contrary conclusion (and in tbe 
reasoning of the minority. opinions in the state court 
decisions relied upon by the city [see Goodridge v. 
Deoarlment o(Pub. Heo//h. supra. 440 Mass. 309. 79& 
N.E.2d 941, 974-1005 (dis. opns. of Spina, J.', Sosman, J., 
& Cordy, J.); Baehr v. Lewin, suora,. 74 Haw. 530, 852 
P.2d 44, 70-73 (dis. opn. of Heen, J.) ]. In light of the 
absence of any California authority directly on point and 
the sharp division of judicial views expressed in the.out
of-state decisions tbat have considered similar 
constimtional challenges, this plainly is not an .instance in 
which the invalidity of the California marriage statutes is 
so patent or clearly established that no reasonable official 
could believe tbat the statutes are constitutional. 
Therefore, this case_ does not fall within any narrow 
exception that may apply to instances in which it .would 
be absurd· or unreasonable to require a public official to 
comply with a stattlte that any reasonable official would 
conclude is uncoqstitutional. 

FN31. See, for eirnmple, Schmid v. Love/le 
!1984) 154 Cal.Apo.3dA66. 474. 201 Cal.Rntr. 
424 (holding that article m. section 3 .5 of the 
California Constitution did not require- public 
community college officials to continue to apply 
a statute requiring public employees to sign an 
anti-Communist-Party loyalty oath when 
comparable statutes · had been held 
unconstitutional by both federal and state 
supreme court decisions) and LSO, Ltd. v. Stmh, 
supra. 205 F.3d 1146, 1160 ·(holding that ao 
reasonable official could have believed that a. 
statute prohibiting exhibition of ilonobscene 
erotic art on any premises holding a liquor 
license COlild constitutionally be applied in light 
of a· then recent United States Supreme Court . 
decision). 

FN32. Of the three decisions cited by the city, 
the Massachusetts decision in Goodridge v. 
Deoczrlmenl o( Pub. Health, supra, 440 Mass. 

'309. 798 N.E.2d 941, appears to be the only one 
squarely to hold that a state. constimtion 
precludes the state from withholding the status of 

· marriage from . same-sex couples, In B'alcer v. 
Stale o[ Vermont, sum·a . .170 Vt.· 194. 744 A.2d 
864, the court summarized its conclusion 11nder 
the "common benefits" clause of the Vermont 
Constitution, as follows: "The.. State ii: 

· consiitutionaUy required to extend to. same-sex 
couples .the common benefits and protections 
that flow from marriage under 'Vermont law, 
W11ether ·.this ultimately. takes the 'form of 
inclusion within the marriage laws themselves or 
n pa1'allel 'domestic partnership' system or some 
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equivalent statutory alternative rests with the' 
Legislature." C744 A.2d at p. 867; see also id. lit 
pp. · 886-887.) The Vermont Legislntui·e 
subsequently enacted a· civil union statute. (Vt. 
Stat. Ann .. tit. 1s: § § 1201-1207 Cslllip.2001l.) 
In Baehiv. Lewin. s11pra, 7.4 Haw. 530, 852 P.2d 
1:1.. tlie'Hawaii Supreme Court held that the tdal 

·court in that case had erred in granting judgment 
on the pleadings against .three same-sex cmiples 
who had sued for declaratory and ·injunctive 
rl:l!ief after being denied· marriage I icen~es, 
concluding that the plaintiffs were entitled to go 
forward with their action and that, tinder the 
equal protection · clause of the Hawaii 
Constitution, the state would have · to 
~emonstrate a compelling interest to justify the 
statutory classification. (852 P.2d at p. 68.) 
Following the decfsion in· Baehr, the voters in 
Hawaii amended the Hawaii Constitution to limit 
man-iage to unions between a man and a woman, 
and, in light of that amendment, the Hawaii 
Supreme Court thereafter ordered entry of 
judgment in favor of the defendanrn in 'the B"ehr 
litigation. (See Baehr 11. Mii/r.e 11999) 92 Hawai'i 
634. 994 P .2d 566 [full ·orde1' n:iported at 1999 
Haw.Lexili'391].) · -
Jn ·addition to relying upon Goodrid[!e, Baker. 
and Baehr; the city points to a passage. in the 
dissenting opinion of Justice Scalia in Lawrence 
v. Texas 12003) 539 U.S. 558. 123 S.Ct. 2472, 
156 L.Ed.2d. 508, in which he expressed ihe view 
that ·the reasoning of the majority opinion in 
Lawrence--holding -a Texas sodomy statute 
unconstitutional--would lead to the conclusion 
that a starute preciuding same-sex marriages also 
would be uncoristitutional. (Law1•ence v. Te."i:as, · · 
sunm 539 U.S. nt'pp. 604- 605. 123 S.Ct. 2472 
(dis. opn. by Scalia, J.)) The majority opinion in 
Ldwreiice, however, expressly stated that "[t]he· 
present case ... does not involve whether the 
government inust give fonnal 1:ecognition to any 
relationship that homosexual·· persons seek to · 
entei'." (Lawrence,· s11pra, 539 U.S. at p. 578, 
123 S.Ct. 2472). ln light of this very specific 
disclaimer in the majority opinion"in Lawrence, 
we conclude that tbe city. cannot plausibly Claim 
that the Lawrence decision clearly establishes · 
that a state statute limiting 1imrriage to a man and 
a woman is unconstitutional under the federal 
Constitution. (See also Stcmdhardt v. S11ver. Ct. 
IAriz.Ct.Acu.2003) 206 Ariz. 276. 77 P.3d 451, 
454-460 464- 465 [post-Lawrence case rejecting 
claim' that Lawrence · indicates the federal 
Constitution guarantees .the right to same-s

0

ex 
marriage].) 

F'N3 3. Petitioners in Lewis maintain that because 
the United States Supreme Court summarily 
dismissed the appeal in Baker v. Nelson far want 
of a substantial fode1'al question and because 
such a summary dismissal is treated as a decision 
on the merits (see Mandel v. Bradlev (1977) 432 
U.S. 173. 176, 97 S.Ct. 2238. 53 L.Ed.2d 199; 
Hicks v. Mirmida (] 975) 422 U.S. 332, 344, 95 
S.Ct. 2281. 45 L.Ed.2d 223), the summary 
dismissal in "Balcer· v. Nelson definitivelv 
establishes that, under current federai law, ~ 
statute limiting marriage to a man end a woman 
does not violate the federal Constitution .. The. 
city, on the other hand, cites a. number of 
decisions stating that when there have °been 

· . subsequent doctrinal developments. in the. United 
States Supreme Court that undermine the holding 
in a summary dis'missal, the lower courts are not 
bound to follow the summary dismissal as 

. controlling authority· (see, e.g., Tenafly Eruv · 
Ass'n v. Borough o( Tena(!1/ 13d Cir.2002) '309 
F.3d 144. 173, fn. 33; Lecates'" Justice o(the 
Peace Corm No. 4 of Delaware (3 d Cir.1980) 
637 F.2d 898, 904), and the city argues that there 
have . been such doctrinal developments in 
subsequent high court decisions that undermin~ 
the holding in Baker v. Nelson. We find no need· 
to resolve this dispute here, because whatever the 
cun·ent effect of the summary dismissal in Balcer 
l'- Nelson, the case before us clearly does not 
present an instance id which the invalidity of the 
current California marriage statutes: is so patent 
or clearly established that no reasonable official 
could believe that the statutes are constitutional. 

.H 
Il1l Accordingly, we conclude that, under California 
law, the city officials had ·no authority, to refuse to 
perf01m their ministerial duty in confomi.ity with the 
cu1Tent California marriage statutes on the basis of their 
view that the *1105 statutory limitation of marriage to a 
couple comprised of a man and a woman is· 
un constitutio11al. 

It is worth noting that the California rule generally 
precluding an executive official from refusing to perform 
a ministerial duty imposed by statute on the basis of the· 
official's· determination or opinion that the statute is 
unconstitutional is consistent with the **489 general rule 
applied in the overwhehning ***261 majority -Of cases 
from . other jurisdictions. · '(See generaliy Aimot, 
Unconstitutionality of Statute as Defenie to Mandamus 
Proceeding 11924) 30 A.L.R. 378, 379["[t]he weight of 
authority [holds] that a public officer whose duties are of 
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A a ministerial character cannot question the 
W constitutionality of a statute as a defense to a mal)damus 

-proceeding to compel _him to perform some official duty, 
,,_._.. where in the performance of such duty his. personal 

interests oi- rights will not be affected, and he wlll not 
incur any personal liability, or violate his oath of office"); 
Annot. (1940) !29 A.L.R. 941 [supplementirrg 30 A.L.R. 
37Bli see also Note (1928) 42 Harv. L.Rev. 1071.) 

In!W 

FN34. Our review of the decisions of our sister 
states and the District of Columbia reflects that 
of !be 33 jurisdictioru in which decisions have 
been found addressing this subject, 26 appear to 
have recognized and endorsed the proposition 
that, as a general rule, an executive official who 
is charged with a ministerial duty to enforce a 
statute has no authority to refuse to apply the 
statute, in the absence of a judicial determii1ation 
that the statute is unconstitutional, on the ground 
that the official · believes the statute is 
uii6onstitutional, although many of the · 
ju·hsdicrions, I ike California, also recognize an 
exception far bond or other public finance cases, 
u;·\which an official is permitted to refuse to 
apply a statute as a means of obtaining a timely 
judicial determination oftbe legality oftbe bond 
o(·public experiditure. (See Denver Urban 
Renewal Authoritv v. Bvrne (Colo.1980) 618 
P.2'd · 1374, 1379- 1380 [foll. Ames v. Peor;/e 
(l'B99) 26 Colo. 83, 56 P. 656. 658); Levitt v. 
Aiiornei1 General I 1930) 111 Conn. 634, 151 A. 
l 7t 176; Panitz v. District a( Columbia 
(D.C.Cir.1940) l 12 ·F.2d .39, 41-42 [applying 
District of Columbia law]; Fi1chs v. Robbins 
[Fla.2002) 818 So.2d 460. 463-464 [foll. State v. 
Stale Board of'Eaualizers. suoro. 84 Fla. 592, 94 
So. 681, 682-684); Tqylor v. State ( 1.93 ll 174 
Ga. 52, 162 S.E. 504. 508-509; Howell v. Board 
oCCom1n'rs 11898) 6 Tdaho ·154, 53 P. 542, 543: 
People ex rel. Allv. Gen.· v. Solomon (l 870) 54 
nt. 39, 44· 46; Bd o(Szm'rs o(Linn Ctv. 1'. Deot. 
of Revenue (fowa l 978) 263 N. W.2d 227. 232-
234 [foll. Charles Hewitt & Sons Co. v. Keller 
11937) 223 lowa 1372. 275 N.W. 94, 95-971; 
Tincher v. Commonwealth (1'925) 208 Ky. 66 l, 

·271 S,W. 1066. 1068; Dore v. Tttrrwell (1955) 
228 La. 807. 84 So.2d !99, 201-202 [foll. State 

. v. -Heard (La. J 895) 18 So. 746, 749- 752]; 
Sfrivth v. Titcoin.b (1850) 31 Me. ·272, 285; 
Ma111lan.d Classified Emo. Ass '11 v. Anderson 
(19771 281 Md. 496. 380 A.2d 1032, 1035-1037: 
Assessors o( Havei·hi/h>. New England Tel. & . 
Tel. Co. (J 955) 332 Mass. 357. P4 N.E.2d 917,. 
920-921; State v. Steele Coun.tv Bd. o[ Com'rs 

(1930) 181Minn.427, 232 N.W. 737, 73&-739; 
St. Louis Coun/:11 v. Litzinger (Mo.1963) 372 
S.W.2d 880. 881-882 [foll. State v. Becker 
ll 93 I) 328 Mo. 541. 41 S.W.2d 188, 190-1911; · · · 
Staie v. McFal'/cin (1927) 78 Mont.-156, 252 P. 
805. 808; State v. Sedillo 11929) 34 N.M. 1, 275 
P. 765, 765-767: Attomev General v. 
Taubenheimer (1917) 178 A.O .. 321. 32L 164 
N.Y.S. 904. 904· Dept. o( State Highwqvs v. 
Baker(] 9401 69 N.D. 702, 290 N. W. 257. 260-
262; State v. Griffith (1940) 136 Ohio St.-·334. 
25 N .E.2d 84 7, 848-849; State ex rel. Cruce v. 
Cease ( 191 l) 28 Okla. 271, 114 P. 251. 252-253; 
Commonwealth v. Mathues (1904) 210 Pa. 3 72, 
59 A. 961, 964-969: State·v. Bur/ev 11908) 80 . 
S.C. 127. 61 S.E. 255. 257; Thoreson v. State 
Board o( Examiners (1899) 19 Utah J 8, 57 P. 
175. 177-179; Citv of Montvelier v. Gates 
(1934) 106 Vt. 116, 170 A. 473, 476-477: 
Ca1Jiio v. Topping (l 909) 65 W.Va. 587, 64 S.E. 
845. 846: Riverton Va/lev D. Dist. v. Board o( 
Countv Com'rs (l 93 7) 52 Wyo. 336. 74 P.2d 

. 871. 873.) 
Of the seven states that may be viewed ·as 
adopting the min'Drity position, most have 
addressed the issue only in the context of actions 
either relating to matters affecting the 
expenditure of public funds or where the .rights 
or interests of the public officer or public entity 
were directly at stake. (See Stale 11. Stefrrwedel 
!l 932) 203 lnd. 457, 180 N.E. 865. 866- 868 
[public expenditure]; Toombs 11. Shorkeii (1925) 
140 Miss. 676, 106 So. 273, 277 [public 
expenditure]; Von Hom v. State (I 895) 46.Neb. 
62 · 64 N.W. · 365 371~372 [county 
rem·ganization]; Stale v. Slusher 11926) 119 Or. 
141. 248 .P. 358, 359-360 [tax collection];· 
Hnlm'a111•. Pabsl ITex.Civ.Apo.1930) 27 S.W.2d 
340. 342-343 [local election procedure]; 
Hindman v. Bovd (1906) 42 Wash. l 7. 84 P. 609, 
612° [local election procedure]; Sf.ate v. Tapoan 
11872) ?9 Wis. 664. 9 Am. Reo. 622, 635 .[tax 
collection].) A number of the ·out-of-state cases 
discuss a separate line of cases that address tbe 
issue whether a public official or public entity 
·has . "standing" to bring a .court .. action--for 
example, a declaratory judgment action
challenging the constitutionality of a statute the 
official_ or entity is obligated to comply with or 
enforce. (See, e.g., Fuchs v. Robbins, suora. 818 · 
So.2d 460. 463-464; Bd. ofSuv'rs o(Linn C/Ji. v. 
Depl. o(Revenue. supra. 263 N. W.2d 227. 233-
234: see also Citv o(Kenosha v. State (1967) 35 

• Wis.2d 317. 151N.w:2a.36,42-43.) Although 
the standing issue invo!ves some of the same 
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considerations that are applicable to the issue we 
face here, from ·B separation of powers 
perspective, conduct by an executive official that 
simply asks · a court· to determine the 
constitutionality of a statute would app<;ar to 
raise much less concern than ai1 executive 
. official's unilateral refusal to enforce a statute 
based on the official's opinion that the statute is 
unconstitLttional. 

""*262 *1106 Although there are numernus out-of-state 
cases that· address this issue, one of the most. qLmted 
decisions is Seate v. Heard, .mprn. 18 So. 746, 752, where 
the court, after an extensive **490 review· of the then 
existing authorities from various jurisdictions, concluded; 
"[E]xecutive officers of tbe State government have no 
authority to decline the performance of purely ministerial 
duties which are imposed upon them by a law, on. the 
ground that it contravenes the Constitution. Laws are 
presumed to be, and must be ~·eated and acted Lipan by 
subordinate executive functionaries as constitutional and 
legal, until their unconstitutionality or illegality hns been 
judicially established, for, in all well regulnted 
government, obedience to its laws by executive officers is 
absolutely essential, and of paramount importance. Were 
it not so the most ine:>..'tricable confusion would inevitably 
result, and 'produce such collisianB in the administration 
of public affairs as to materially impede the proper and 
necessary operations of the government.' 'It was surely 

·never intended that an executive functionary should 
nullify a Jaw by neglecting or refusing to execute it.' " 
(See· also Devartme11t o(Stale Highwavs v. Balcer, supra. 
69 N.D. 702, 290 N.W. 257. ~59 ["There is no question as 
to the general rule that n subordinate ministerial officer t6 
wham no injury can result and to whom no violation of 
duty can be imputed by reason of. compliance with the 
statute may not question the constitutionality of the statute 
imposing such duty"); ·State v. Becker, sw1ra. 328 Mo. 
541. 4·] S,W.2d I 88, 190 l"lt is well settled in this state 
and in a great majority of om· sister states that, as a 
general rule, a ministerial officer cannot defend his 
refusal to perfonn a duty prescribed by a statute on the 
ground that such statute is unconstitutional"]; •1107State 
'"Steele Countv Board o(Com'rs, supra. 181Minn.427, 
232 N.W. 737, 738 [although ''[t]he authorities a1·e in 
conflict," "[t)he better doctrine, supported by the weight 
of authority, i..s' that an official so charged with· the 
performance of a ministerial duty will not be allow.ed to 
question the constitutionality of such a law .... Officials 
acting ministerially are not clothed with judicial 
authority .... Their authority is the command of the statute, 
and it is the limit of their p.ower"]; Slate v. Stale Board of 
Em1alfaen suDra, 84 Fla. 592, 94 So. 68 L 683 ["It is 
contended that an individual may refose to obey a law that 
he believes to be unconstitutional, and take a chance on 

its fote in the .courts. 'He does this, however, 'aUiis peril'; 
the 'peril' being to suffer the consequencfls, such .a.s fine or 
imprisonment, or both, if the comis should .hold the act to 
be constitutional. [~ J A ministerial· officer ~e'fu~fug to 
enforce a law because in his opinion it is unconstitutional 

. takes no such rislc He does nothing 'at his peril,' b.ecause 
he subjects himself to no penalty 'if .his opinion as to the 
unconstitutionality of an act is not sustained by the courts, 
[~] lt is the doctrine of nullification, pure and simple, and 
whatever may have been said of the solUldness of that 
doctrine wben sought to be applied by states to acts of 
Congress, the most ardent ***263 followers of Mr. 
Calhoun never extended it to give to ministerial officers 
the right and. power to· nullify a legislative enac1ment" 
(itnlics added)].) 

I 
Jn addition to the California decisions reviewed above 

and the -. weight of judicial authority from other 
jurisdictions, consideration of the practical consequences 
of a contrnry rule further demonstrates the unsoundness of 
the city's position. 

To begin with, most local executive officials have no 
legal training and thus lack the relevant expertise to make 
constitutional determinations. Although every individual 
(lawyer or non lawyer) is, of course, .free to form his or her 
own opinion of what the Constitution means and how· it 
should be interpreted and applied, a local executive 
official has no authority to impose his or her personal 
,;iew on others by refusing to comply with a· ministerial 
duty imposed by statute. (See, e.g., Southern Pacific. 
s11nra, 18 Cal'Jd 308, 321, 134 Cal.Rotr. 189, 556 P.2d 
289 (cane. & dis. opn. of Mosk, J.) ["Certainly attorneys 
have no monopoly on wisdom, but a person trained for 
three or mGre years in a college of law and then tempered 
with at least a decade of experience within the judic::ial 
system is likely to be for better equipped to ·make difficult 
censtitutional judgments than a lay administrator with oo 
background in the law"].) rFN35] 

FN3 5. Sev~ral arnici curiae paint out that 
nonattorney public officialo are able to. seek legal 
advice from a county counsel or .. city attorney 
(see ·oav.Code. § § 27640, 41801) and assert 
that such nonattorney officials presumably will 
do so before disobeying a statute on the ground it 
is unconstitutional: County counsel and city 
attorneys, however, also are executive officers 
who, like a nanattorney pub lie official, have. ncit 
be.en granted judicial power and thus also lack 
the authority to .determine that a statute is 
Lmconstitutional · and that it should not be 

• followed. A nonattamey public · official 
generally will be in no position to critically 
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evaluate legal a.dvice obtained from such counsel 
regarding the question of a statute's 
constitutionality. Outside the very narrow 
category of instances iii which legal counsel can 
advise that the invalidity of the statute is so 
patent or clearly established that any reasonable 
public official would coriclude that tbe statute in 
question is ·unconstitutional (see, anie, 17. 
Cal.Rptr.3d pp. 258-260, 95 P.3d pp. 486-488), 
whenever a nanattorney official defies a 
siatutory mandate . on the basis of a county 
counsel's or city attorney's legal advice, the 
official's refusal to apply the statute actually will 
rest . upon legal counsel's- -judgment on a 
debatable constitutional question, rather than 
upon the judgment of the.-official on whom the 
statute imposes a ministerial duiy. Furthermore, 
a nonattorney official is under no obligation to 
act in accordance with a legal opinion (often 
given confidentially) provided by a county 

· co~1:.sel or city attorney. 

"1108 "*491 Second, if, as the city maintains, a local 
. official were ~O possess the. authority to act On the basis of 

_ his or her "o_wn constitutional determination, such ·an 

e. official generaUy would arrive at that determination 
: without affor4\ng the affected mdividuals any due process 

. ---safeguards aii_d, in particular, without providing any 
.. opportunity for those supporting the constitutionality of 
. the statutes t() be heard. In its opposition to the initial 
- petition' filedij11 this case, the city urged this court not ta 

immediately/accept jurisdiction over the substantive 
question of tiie constitutionality of California's marriage 
laws at this ti1ne, because that qu,estion properly could be 
determined only after a full presentation of evidence 
before a. trial co mi. The city officials themselves,· 
however, made their own constitutional determination 
without conducting a11y such evidentiary hearing or taking 
other n1easmes designed to protect the rights of those who 
maintain that the statute is constitutional. Thus, despite 
the settled rule that a duly enacted· statute is presumed to 
be constitutional, tinder the city's proposed rule -a local 
executive official ""*l64 would be free to determine that 
a statute is unconstitutional and refuse to· enforce it, 
without providing Elven tbe most rudimentary of due 
process procedures--notice and an oppmiunity to be 
beard--to anyone directly affected by the official's actioi1. 

Third, there are thousands of elected and appointed . 
public officials in Caiifornia's 58 counties charged with 
the ministerial duty of enforci.J1g thousands of state 
statutes. If each official were empowered lo decide a whether or not to carry out each 111inisterial act based. 

'9 upon the official's own personal judgment of the 
constitutionality of an underlying statute, the enforcement 

of statutes w.ou ld .. becon1e haphazard, leading to confusion 
and cliacis''iiii'd'.'tliwartini{,the unifonn statewide treatment 
that stat~:·stEii~'t~~·:ge1ie1:11lly·iire intended to provide. (Cf.. · 
Harinr: ;Cili!//i;aii'tha/. siwrili47l F.Supp. 1172 .. 1178- . 
1179 ("Unless' iirid until· tbe ·Congress, or a court of 
competent jtirisdiction ... , detern1ines that a particular tax 
exemption ruling is invalid, the employees of the [Internal 
Revenue] Service ... are obliged to implement that ruling. 
Not merely the concept of a uniform tax policy but the 
effectiveness of the government of the United States as·a 
functioning entity would be *1109 in jeopardy if each 
employee could take it upon hl!nself to decide which 
particular iaws, -regulations, and policies are legal or 
illegal, and .t9 base his official.actions upon that private 

. determinarian"].) Although in the past the multiplicity of 
public officials pe1forming similar ministeria.1 acts und~r a 
single statute never bas posed a problem hi this regard, 
that is undoubtedly true only because mos_t officials never 
inrngined they had the ·a11thorlty to determine the 
const'1tutionalil)' of a statute that they have a mi11isterial 
duty to enforce. Were we to hold that such officials 
possess this authority, it is -not difficult to anticipate .that 
private individuals who oppos'e enforcement of a statute 
and .question its constitutionality would attempt to 
influence ministerial officials in various locales - to 
exercise--on behalf of such opponents--the officials' 
newly recognized authority. The circumstance that many 
local officials have no legal training would. only 
exacerbate the problem. As a consequence, the uneven' 
enforcement of statutm)' "*492 mandates in different 
local jurisdictions likely would become a significant. 
concern. 

·Fourth, the confused state .of affairs arising from div~rse 
actions by a multiplicity of ·local - officials frequently 
wou Id con_tinue for a coii.B iderable period of time, because 
lmder the city's proposed rule a court generally 9ould-not 
order a pubiic official· to comply. with the chalienged 
statute until the cot11t actually had determined that it was 
constitutional. !Ji view of the many instances in which a 
constitutional challenge to a statute entails lengthy 
litigation, the_ laclc of ·uniform treatment afforded to. 
sin1ilarly situated citizens throughout· the state .often 
would be a long-term phenomenon. 

These practi~a I considerations sin1ply confmn the 
soundness afthe established rule that an executive official 
generally does not have the authority ta refuse to comply 
with a ministerial duty i111posed by statute 011 the basis of 
the official's opinion that the statute is unconstitutional. 
[FNJ6} 

FN36, Despite the suggestion in Justice 
Werdegar's concui·ring and disse11ti11g·· opinion 
(post, 17 Cal.Rptr.3d at,pp. 286-289, 95 P.3d at 
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pp. 509-513), this established rnle" Me~fi·not 
represent any sort of broad claim .:'·oftj_1idibial 
power over the executive branch, but :011 the· 
contrary reflects the general d11ty of an"e!;eci1tivii · 
official, in carrying out a ministerial function 
authorized by statute, not to assume the nutlrnrity 
to supersede or contravene the directions of the 
legislative branch or to exercise the trnd itionnl 
function o.fthej11dicial branch. 

*"'*265 v 
The city further CiBims, however, that even if Cal[fornia 

law does not ·recognize the authority of a local official to 
refuse to comply with a statutorily mandated ministerial 
duty absent a judicial determination that the statute· is 
unconstitutional, under the federal supremacy· clause 
(U.S. Const., art. VI, §. 2) California lacks the power to 
require a public officiBl to· comply with a state smtute that 
the official believes violates the· federal Constitution. 
*1110 Although in 'the present case the mayor's initial 
letter to the county clerk relied solely upon the asse1ted 
unconstitutionality of the California marriage statutes 
under the Califoi·nio Constitution, the city, in the 
opposition filed in this court, for the first time advanced 
the posiiion that the action taken by the city officials was 
based, at least in part, on their belief.that the California 
statutes violate the federal Constitution, and the city now 
rests its. supremacy clause claim on tb is newly asserted 
belief. Putting aside the question of the bona tides of this 
belatedly proffered rationale, we conclude that, in any 
event, the federal supremacy clause provides no support 
for the cit)"s argument. 

To begin with, the principal cases upon which the city 
relies--Ex Parte Youndl 908) 209 U.S. 123. 28 S.Ct. 441, 
52 L.Ed. 714 and LSD. Ltd. v. Stroh, s1111ra. 205 F.3d 
1146--are readily distinguishable· from the present case: 
'f.hose . cases stand only fcir the proposition that the 
circumstance that a state official is acting pursum1t to the 
'provisions of an applicable state statute does not 
necessarily shield. the offidal (or the public entity· on 
whose behalf the official acts) either from an injunction or 
a monetary judgment issued by a federal court, where the 
federal court subsequently determines that the state statute 
violates the federal Constitution. [FN3 71 The city has not 
cited any case holding that the' federal Constitution 
prohibits a state from defining the authoril>' of a state's. 
executive officials in a manner that requires such officials 
to comply with a clearly applicable statL1te unless and 
until sucli a statute is judicially determined to be 
unconstitutional, nor nny case holding that the federal 
Constitution compels n state to pern1it ever)• executive 
official, state or local, to refuse to enfo1:ce 1111 applicable 
statutory" provision whenever the· official personally 
believes t11e statute vio\ntesthe federal Constitution." 

FN3 7. As explained above (ante, 17 Cal.Rptr.3 d 
pp. 254-255, 95 P.3d pp. 483-484), under the 
circi1mstnnces in this case there is no plausible 
basis for Sllggesting that the city officials Would 
have s11bjected themselves to personal liability 
had they acted in conformity with the terms of 
.the current California marriage statutes. 

~ Furthem1ore, numerous pronouncements by the 
United States Supreme Court directly refute the city's 
contention that the supremacy clause or any other 
provision of the federnl Constitution embodies such a 
principle. To begin with, the high court's position on the 
proper role of fede.ral executive .** 493 officials with 
regard to constitL1tional determinations is instructive. Jn 
Davies Wal'ehouse Co. v. Bowles (1944) ·321 U.S. 144, 
152- 153, 64 S.Ct. 474 .. 88 L.Eil. 635, for example, in 
response to the plaintiffs contention thilt under one 
proposed reading of the applicable statute "the [federal 
Price] Administrator [an executive official] would have to 
decide whether the state regulatiOn is constitutional before 
he should recognize it," the United States Supreme *1111. 
Coui1 stated: "We cannot give weight to this view of [the 
Price Administrator's] functions, which we think it. unduly 
magnifies. State statutes, likefederal ones, are entitled to 
the presumptio11 of constitutionality until their invalidity 
is judicially declared. Certainly **~266 no power to 
adjudicdte constitutional issues is conferred on the 
Administrator .... We think the Admi1'isfrator will not be 
remiss in his diities· If he ass~mes .the constit11tio11ality of 
srate regulatory 'statutes, under both state and federal 
co11slitutions, in the absence of a contrary judicial 
determination." · (lmlics added;. see also Wciinberger JI. 

Salfi (1975) 422 U.S. 749, 765. 95 S.Ct. 2457. 45 L.Ed.2d 
522 [" [T]he constitutionality of a statutory requirement 
[is] a mntter which is beyond [the Secretary of Health, 
Education, and Welfare's} jurisdiction to ·determine"]; · 
Johnson v. Robison (1974) 415 U.S. 361. 368, 94 S.Ct. 
1160 . 39 L.Ed.2d 389 ("[a}djudiclition of the 
constitutionality of congressional amendments· has 
generally been. thought beyond the jurisdiction' ·of 
administrative agencies"]; Oeslm:eich v. Selective Service· 
Board (1968) 393 U.S. ?33, 242, 89 S.Ct. 414. 21 
L.Ed.2d 402 (cone. optl. of Harlan, J.) [same]; cf. 
Thunder Basin Coal Co. v. Reich 11994) 510 U.S. 200, 
215. 114 S.Ct 771, 127 L.Ed.2d 29.) ln light of the high 
court's repeated stntem ents that federal executive officials 
generally lack authority to determine the constitutionality 

. of statutes, the city's claim that the federal supremacy 
clause itself grants a state 'or local official the authority to 
refuse to enforce a statute that the official believes is 
unconstitutional is plainly untenable. ·0 

Furthermore, there· are several earlier United States 
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Supreme Court cases that ev.en more _directly refute the 
city's contention. Sniithv.:°Jndiana(!903) 191U.S.138. 
24 S.Ct. 51, 48 L.Ec:I:"'"!25·yhis:·ir case, ·arising from the 
Indiana state courts, in _wlileh Ei county.auditor had refosed 
to grant a statu_torily Eiuthoifaed exemption to a taxpayer 
because the auditor lielieviid the exemption violated the 
federal Constitution. A-mai1date action was flied against 
the auditor, and the state courts perni itted the auditor to 
raise and litigate the asse1ted unconstitutionality of the 
statute as a defense in the mandate action, -ultimately 
determining that the exemption was constitutionally 
permissible and directing the auditor to grant the 
exemption: The auditor appealed the state court decision 
upholding the constitutionality of the state statute to the 
United States Supreme Court. · 

. In its opinion in Smith, the high court obser1ed that 
"there are many authorities to the effect that a ministerial 
officer, charged by la'Y with the duty of enfor~ing a 
certain statute, cannot. refuse to pe1for111 his- plain duty 
thereunder upon the ground that in -his opinion it is 
repugnant tci'. tlie: Constitution" (Smith v. Jndimw. swJ1·a. 
I 9 J U.S. at:_ti:,--i48. 24 S.Ct. 51 ), but it recognized that a 
state court.'.'has'the power ... to assume jurisdiction in . 
such a case if(! chooses to do so." (!bid.) At the same 

e time, howev,e< the comt in Smith stated explic.itly that 
"the power .. of a public officer to question the 

. constitutiona!ify of a statute as -an excuse for refusing to 
enforce it .:_. '.ii., a purely * 1112 local question " (ibid., 
italics addedY:,tbat is, purely a question of state (not 
federal)- law:.~(,crinclusion that directly refutes the city's 
claim that fode1:a1 law requires .a state to recognize the 
authority of'a nilnisterial official to refuse to comply with 
a statute whenever the official believes it violates the 
federal Constitution. Moreover, in Smith itself the United 
States Supreme Cau1t went on to bold that .although the 
state court in that case had pem1itted the auditor to litigate 
the constitutionality of the state statute, the auditor did not 
have a sufficient pe;·sona\ interest in the litigation to 
supp01i jurisdiction in the United States Supreme Cou1t; 
thus the high court dismissed the auditor's appeal without 
reaching the question of the constitutionality of the 
underlying •*•267 statute. [FN38] A few years later, the 
high •*494 comi followed its decision -in Smith 
dismissing a similar appeal by a state auditor in Braxton 
Countv'Courtv. West Virginia (1908) 208 U.S. 192. 197, 
28 S.Ct. 275. 52 L.Ed. 450. -

FN38, The court in Smith explained in this 
regard: "It is evidei1t that the audit-0r had no 
personal 'interest in the litigatio11. He had certain 
duties as a public officer to perform. The 
performance of those duties was of iio personal 
benefit to him. Their non-pe1for111a11ce was 
equally so .... He was testing the constitutionality 

of the law purely in the interest of third persons, 
viz., the taxpayers .... " (Smith v. Indiana, supra, 
191 U.S. atpll. 148-149. 24 S.Ct. 51.) 

ln light of the ·foregoing high court decisions, we 
conclude that the California rule set forth above does not 
conflict with any federal ''constitutional requirement.-

VI 
The city contends, however, that even if we conclude that 
its officials lacked the authority- to refuse to enforce the 
marriage · sta\utes, we still cannot issue the writ of 
mandate SOLtght by petitioners without first· determining 
whether California's current marriage statutes are 
constihttional, in -light of the general proposition that. 
coLnis will not issue a writ of mandate to require a public 
official to perform an. unconstitutional act. As tbe Florida 

-Supreme Comt explained in a similar context, however, 
"[i]t is no answer to say that the comts will not require a 
ministerial officer to perfom1 an unco.nstitutional act. 
Th_at aopect of the case. is not before us. We must first 
determine the power of the ministerial officer to refuse to 
perform a statutory duty because i'n his opinion the law is 
unconstitutional. When- we decide that, we do not get to 
the question of the constitutionality of the act, and it will 
not be decided," (State v. State Board of Equalizers, 
su1Jra. 84 Fla. 592, 94 So. 681. 684.) Accordingly, 
because we have concluded that the city officials have no 
au_thority to refuse to apply the cun-ent marriage statutes 
iJ1 the absence of a judicial detern1ination that these 
statutes are unconstitutional, we _conclude that the 
requested writ of mandate should issue. 

*1113 vn 
ll.fil Final 1),, we must determine the appropriate scope- of 
the relief to be ordered. As-a general matter, the nature of 
the relief warranted in a mandate action is dependent 
upon the circumstances of the pmiicular case, and a court 
is not necessarily limited by the prayer sought in the 
mandate petition but may grant the relief it deems 
appropriate. (See Johnson v. Fontana Cowm1 F.P. Dist. 
11940) 15 Cal.2d 380, 391-392. 101 P.2d 1092; George 
M 1•. Simerior Coill'l (1988) 201 CaLAnn.3d 755. 760, 
247 Cal.Rotr. 330: Sacramento Cilv Police Deot. v. 
S11oe1:io1· Court (1984) 156 Ca1.Ano.3d 1193. 1197. fn.5, 
203 Cal.Rotr. 169.) 

In the present case, we are faced. with au unusual, 
perhaps unprecedented, set of circumstances. Here, local 
public offic,inls have purpo1ted to authorize, perform, and 
register literally thousands of ma1Tiages in direct violation 
of explicit state statutes. The Attorney General, as well as. 
a number of l9cal taxpayers, have filed these original 
mandate proceedings in tbis court to halt tbe local 
officials' unauthorized conduct and to compel these 
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·· "· ... officials to correct or undo the numerous unlawful actions 
•.•-..•. ,, .. ,,.they have"taken in the. immediate past. As explained 

·above, we lJBve determined that ·the city officials 
exceeded their authority in issuing marriage I ice11ses to, 
solemnizing marriages of, and registering marriage 
certificates on behalf of, same-sex couples. Under these 
circumstances, we conclude ***268 ~hat it is appropriate 
in this mandate proceeding not only to order the city 
officials to comply with the applicable statutes in the 
future, but also to direct the officials to rake al I necessa1-y 
steps to remedy the continuing effect of their past 
unlawful actions, including correctio11 of n 11 relevant 
official records ani:! notification of affected individuals of 
the invalidity of the officials' actions. 

Llll ln light of the clear terms of Family Code section 
300 deji11i11g marriage as a "personal relationship arising 
out of a civil contract between· a· man and n woman" and 
the legislative history of this provision demonstrating that 
the purpose 0 of this limitation was to "prohibit persoi1s of 
the same sex from entering lawful marring.en (Sen. Com. 
on Judicial")', Analysi.s of Asseni. Bill No. 607 (1977-1978 
Reg. Sess.) BB amendeti May 23, 1977, p. I. [discL1ssed, 
ante, 17 Cal.Rptr.3d "'*495 p. 236, fn. 11,'95 P.3d p. 468, 
fn. 11) ), we believe it plainly follows that all same-sex 
marriages autborized, solemnized·, ·or registered by the 
city officials must be considered· void and of no legal 
effect from their inception. Although this precise issue 
has not previously been presented under California law, 
every court that has considered the question has 
determined·that when state law limits malTiage to n union 
between a man and a woman, a same-sex marriage 
,perfonned in violation of state law is void and of no legal 
effect. (See, e.g., Jones v. Hallahoii .. rnnm. 501· S.W.2d 
588. 589 [same-sex marriage "would not constitute a 
marTiage" imder Kentucky law); "ll J 4Anonvmou.~ v. 
Anonvmous IN.Y.Suu.Ct.1971) 67 Misc.2d 982. 325 
N.Y.S.2d 499. 501 '[under New York lnw, same-sex 
"marriage ceremony was a nullity" .and "no legal 
relationship could be created by it"]; McC01111el/ v. 
Nooner f8tl1 Cir.1.9761 547 F.2.d 54. 55-56 ["purported" 
same-sex marriage of no legal effect under Minnesota 
law]; AdanM v. Hm~ierton, s11ora, 486 F.Suop. l l 19. I 122 
[purported same-sex marriage has "no legal effect" under 
Colorado or federal law].) The city hBB not cited any case 
in which a same-sex marriage,' performed in contravention 

. of a state statute that bans such marriages and that has not 
judicially been held unconstitlltioirnl, has been given any 
I e gal effect. · 

The city and several amici curiae representing same-sex 
couples who obtained mapiage· licenses from city 
officials--and had certificates of registry ·of marriage 
re~istered by such officials-raise a number of objections 
to "'our. detem1ining that the same-sex marriages that have 

been pe1formed in California are void and of no legal 
effect,· but we conclude thnt none of these. objections is 
meritorioLLS. 

First, the city and amici curiae contend that the Attorney 
General nnd the petitioners in Lewis .lack standing to 
challenge the validity of the same-sex marriages that 
already have been performed,. relying upon the provisions 
of Family Code section 2211. which sets forth the. 
categories of ini:!ividuals who may bring an action to 
nullify a "voidable" marriage--categories that generally 
are limited to one of the parties to the marriage or, where 
a party to the marriage is a minor or a person incapable of 
giving legal consent, the parent,, guardian, or conservator 
of such pa1'ty. PE!Bt California decisions, however,. make 
clear that the procedural requirements . generally 
a·pplicable in nn action to nullify or annul a "voidable" 

·marriage are inapplicable when. a purported marriage is 
void from the beginning or is a legal nullity. As this court 
stated in Estate ofGrer!Orson (1911) ·160 Cal. 21, 26. 11·6 
P. 60: "A marriage prohibited as incestuous 01· illegal and 
declared to be 'void' or 'void from the beginning' is a legal 
nullity and its validity may be asserted or shown iii any 
proceeding in which the fact of marriage """269 may be 
material." (Italics added.) In our view, the present 
mandate action~ which seeks to compel public officials to 
correct the effects of their unauthoriZed official conduct in 
issuing marriage I icenses to . or registering marriage 
certificates of thousands of same-sex couples, is such a 
proceeding, because the validity or invalidity of the same
s ex man·iages authorized and registered by such officials 
is· central to the scope of the remedy· that may and should 
be ordered in this case. (FN39] 

FN39. Contrary to the assertion of Justice 
Werdegar's concurring and dissenting' opmion 
(post, 17 Cal.Rptr .3d at p. 286, 95 P .3 d at p. 
509), ·the validity or invalidity of the existing' 
same-sex mm'riages is material to this case not 
sin~ply because ·the Attomey General has 
requested this court to decide that issue, but 
because resolution of the issue is necessary in 

. determining the ·scope of ihe remedy that 
properly shou Id be ordered in this. man~te 
action to correct, and undo the. potentially 
disruptive consequences of, the unauthorized 
·actions of the city officials. · 

*I 115 The city and amid curiae additionally contend that 
we cannot properly determine the ·validity or invalidity of 
the existing same-sex marriages in this proceeding 
because the parties to a marriage are indispensable parties 
to any legal action seekipg to invalidate a marriage, and 0 

the thousands of same-sex couples whose marriages were 
authorized and registered by the local authorities are not 
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formal .. part.i.es)o.Jhe .. pcesent mandate proceeding. The 
city r~li6,~,~;g:~; 1 }.:~~~(~iJ.i~f!),ying actions that have been 
.broughq9 Ei)lnulipat'tic\il~riiifmiage on the basis of facts 
pecuiiilr:).9;:\~~tJri.arriag¥i.:h;.:-Vhich the courts have held 
the partie~·:t,o. tl1e marriag'e-fo be **496 indispensable 
parties. (S_~e,':e.g., McClti1~~·i; Donovan I 19491 33 Cal.2d 
717. 725, 205 P .2d 17 .) 1n tbe present instance, by 
contrast, the question of the validity or invBI idity of a 
same-sex marriage does not. depend upon any facts that 
are peculiar to' any individ.ual same-sex inar:riage, but 
rather is a purely legal question applicable to all existing 
same~sex man·iages, and rests on . the circt1mstBnce that 
the governing state statute limits marriag~ to a union 
between a man nnd a woman. Under ordinary principles 
of stare decisis, an appellate decision holding that, under 
current California statutes, a same-sex marriage 
performed in California is void from . its inception 
effectively would resolve that legal issue with respect to 
all couples who bnd pa11icipated in same-sex marriages, 
even though SU

0

'ol1 couples bad not been parties to tbe 
origll)al action,._ Because tbe validity or invalidity of 
same-sex mar:i;iages under. cun·ent California Jaw involves 
only a pure.,q~es.tion 0f law, couples who are not formal 
parties to this;a'Ction are in no different position than if 
this question ofJaw had been presented and resolved in an 

& action invo.lvin.g .. some other same-sex couple rather than 
W in an action.Jn ,;\\I hi ch the legal. arguments regarding the 

validity of sucli marriages have been vigorously asserted 
not only by ):he city officials who . authorized and 
registered.such. marriages but also by various amici curiae 
representing ... ,~jmilarly · situated same-sex - couples. 
Requiring a,,sep~rate legal proceeding \o be brought to 
invalidate each 'of the thousands of same-sex marriages, 
or requiring each of the thousands o(same-sex couples to 
be. named and .~erved as parties in the· present action,_ 
would· add nothing of substance to this proceeding. 

The city and amici curiae further contend that it would 
violate. the due process rights of the same-sex couples 
who obtained marriage. licenses; and had their marriage 
certificates registered by the local officials, for th is court 
to detennine tli'e validity of same-sex marriages without 
giving the couples notice and an opportunity to be heard. 
To begin with, there· may be ·some question whether an. 
individUHl wbd, ··· "*~270.. through the . ·deliberate. 
unauthorized conduct of a public official, obtains a 
license, permit, or other status that . clearly is not 
authorized .bY state law, possesses a constitutionally 
protected *1116 property or lib.erty interest that gives rise 
to procedural due process guarantees. (Cf,, e.g., S11vdcr v. 
Cilv a( Minneavolis CMinn.1989) 44 l N. W .2d 781. 792; 
Mellin 1i Flood Brook Union School.Dislc (200 I) 173 Vt. 
202, 790 A.2d 408. 421: Gunkel 11. Citv o(Emooria. Kan. 
(JOth Cir.1987) 835 F.2d 1302. 1304-1305 &. ms. 7, 8,) In 
any event, these same-sex couples have not been denied 

the right to meaningfully participate in these proceedings .. 
A I though we have not permitted them to intervene 
formally in these actions as paities, our order denying 
intervention to a numbe1· of such couples explicitly was. 
without prejudice to participation as amicus curiae, and 
numerous amicus curiae briefs have been filed on behalf 
of such couples directly addressing the question of the 
validity of the existing same-sex marriages. Accordingly, 
the legal arguments of such couples with regard to the 
question of the validity of the existing same-sex marriages 
have been heard and fully considered. Furthennore, under 
the procedure we adopt below (see, post, 1 7 Cal.Rptr.3d 
p. 272, 95 P.3d p. 4.98), before the city takes corrective 
action with regard to the record of any particular same
sex marfiage license or. same-sex ma1Tiage certificate, 
each affected couple will recei".e individual notice and an 
opportunity to show tbat the holding. of the present 
opinion is not applicable to the couple. 

The city and amici curiae 11ext maintain that even if this 
court properly may· address the validity of the existing 
same-sex mardages in this proceeding, under California 

· law such marriages cannot be held void·(or voidable, for 
that matter), .because there is no California statute that 
explicitly provides that a marriage betwe.en two persons 
of the same sex or gender is void (or voidable). As we 
have seen, however, Family Code section ·.300 explicitly 
defines marriage as "a personal relaiion atisil!g out of a 
civil contract between a man and a woman," and in view· 
of the language and legislative histot)' 'of this provision 
(see, ante, 17 Cal.Rptr.3d p. 236, fn. 11, 95 P.3d p. 468, 
fn. 11 ), we believe that tbe Legislature has made clear its 
intent that a same-sex marriage performed in California is 
not a valid marriage under California law. Accordingly; 
we view Family Code **497section ·300 itself as an 
explicit statutory provision establishing that the existing 
same-sex marriages at issue are void and invalid. 

The city and ami°ci curiae also rely upon Familv Code 
section 306, which provides in part that "[n]oncompliance 
with this part by a nonparty to the marriage does not 
invalidate the marriage," maimaining that this statute 
demonstrates that ·even if tbe county clerk erred in is siring 
marriage licenses to same-sex couples, .. · such 
noncompliance by the county clerl( (a nonpaity to tbe 
marriage) does not Lwalidate the marriage. In our view, 
section 306-which is unofficially entitled "Procedural 
requirements; . effect of !loncompliance"-- has no 
application here. The defect at issue clearly is not simply 
a prncedural defect in .the' issuance of the license or in the 
solemnization or registration process. lndeed, it is not 
simply the invalidity or unauthorized. nature of the county 
clerk's action in issuing a maniage license to a same-sex 
*JI l 7 couple that· renders void any marriage between a 
same-sex couple. What renders such a purported 
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marriage void is the i::ircumstanc!l that the current 
California statutes reflect a clear legis.lative dedsion· to 
"prohibit persom of the same sex from entering lawful 
marriage." (Sen, Com. an Judiciary, Analysis of Assem. 
Bill No: 607 (1977-1978 Reg. Sess.) as amended May 23, 
1977, discussed, ante, l7 Cal.Rptr.3d at ***271 p. 236, 
fa. I 1, 95 P.:id at p. 468, fn. 11.) lt is that substantive 
legislative limitation on the institution of marriage, and 
not simply the circumstance that the.actions of the county 
clerk or county recorder were unauthorized, that renders 
the existing same-sex marriages invalid and void from the 
beginning. 

Finally,• the city ·.urges this court to postpone the 
determination of the validiiy· of the same-sex marriages· 
that already have been performed and registered until a 
court rules mi the subsiantive constituiional elm I lenges to 
the Californi~ marriEtge statutes that ure now pending in 
superior cou11. From a praciical perspective, we believe it 
would not be prndent or wise to leave the valiciitv of these 
marriages in limbo for what might be a substantial period 
of tune given tbe potential confusion (for third parties, 
such as employers, insurers, or other governmental 
entities, as well as for the affected couples) that such an 
uncertain status inevitably would entail. [FN40] 

FN40. W11etber or not any same-seli couple "has 
filed· a lawsuit seeking the legal benefits of their 
purported mah·iage" (cone. & dis. opn. of 
Werdegar, J., post, 17 Cal.Rptr.3d at p. 284, 95 
P.3d at p. 508), there can be no question that the 
legal siatus of such couples has and will continue 
to generate numerous questions for such couples 
and third parties that must be resolved on an 
ongoing basis. 

In any event, we believe such a delay in decision is 
unwarranted on more fundamental grounds. As we have 
explained, because Family Code section 300 clearly limits 
marriage in Cal,ifomia ta a marriage between a man and a 
woman and flatly prohibits persons of the same sex from· 
lawfully 'ma.-rying in California, the governing authorities 
establish that tbe same-sex marriages that already have 
been performed are void and of no legal effect .fi'om lheir 
inception '(See, ante; 17 Cal.Rptr.3d p. 267, 95 P.3d p. 
493 and cas~s cited; see also Estate of Gregorson, .moi·a, 
160 Cal. 21. 26. l 16 P. 60 ["A mmiage prohibited as ... 
illegal ·and declared to be 'void' or 'void from the 
beginning' is a legal nullity~ .. .''].) ln view of this well
established rule, we do not believe it would be 1·esponsible 
or appropriate fol' this court to fail at this time· to inform 
the parties to the same-sex marriages and other persons 
whose legal tights and responsibilities may depend llpon 
the validity or invalidity of these marriages that these 
marriag~s are invalid, 'notwithstanding the pendency of. 

numerous lawsuits challenging the constitutionality of 
California's marriage-statutes. Withholding or delaying a 
ruling on the current validity of tbe existing same•sex 
marriages m igbt lead numerous persons· to . make 
fundamental changes in their lives or otherwise proceed 
on tbe basis of erroneous expectations, · creating 
potentially irreparable hann. 

*1118 Although the city and the am1c1 curiae 
representing same-sex couples suggest that these couples 
would prefer to live with uncertainty rather than be told at 
this point that the marriages are invalid, in light of the 
explicit terms of Familv Code section 300. and the 
warning included in the same-sex marriage license 
applications provided by tbe "*498 city (see, ante, 17 
Cal.RptrJC:! p. 232, fn. 5, 95 PJd p. 465, m. 5) these 
couples clearly were ·on notice that the validity of their 
marriages wns dependent upon whether a court would 
find that the city officials had authority to allow same-sex 
marriages. Now that we have confirmed that the city 
officials lack this authority, we do not believe that these 
couples have n persuasive equitable claim to have the 
validity of the marriages left in doubt at this point in time, 
creating uncertainty and potential barm to' others who may 
need to know whether the marriages are vaiid or not. Had 
the · currerit constitutional ""*272 challenges to the 
California marriage statures followed the traditional and 
proper course (see, ante, 17 Cal.Rptr.3d p. 256, 95 P.3d p. 
485), no same-sex marriage .would have been conducted 
in California prior to a judicial determination that the 
current California marriage statutes are unconstitution·iil. 
Accordingly, as pa1i of the remedy for the city officials' 
unauthorized nnd unlawful actions, we believe it is 
appropriate to make clear that the same-sex marriage.s that 
already have purportedly come into ·being must be 
considered void from their inception. Of course, should 
the current California statutes limiting marriage to a man 
and a woman ultimately be repealed or ·be held 
unconstitutionnl, the affected couples then would be free 
to obtain lawfu I ly authorized marriage licenses, have their 
marriages lawfully solemnized, and lawfully register their 
marriage.ce1iificates. [FN411. 

FN4 l. Contrary to tile contention of Justice 
Werdega1"s concurring and dissenting opinion 
(post, .]7 Cal.Rptr.3d at p. 284, 95 P.3d at p. 
508), should the existing m0xriage statutes 
ultimately be held unconstitutional, we do not 
believe that the principle of"basic.fairness" or a 
claim for "foll relief'' justifies placing the same
sex couples who took advantage· of tbe 
unautliorized actions of San Francisco officials 

·in a different or better position tllan· other same-
sex couples who were denied marriage licenses 
in other counties throughout the state by public 
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officials who properly fulfilled their duties in 
compliance with the governing state statutes. 

Accordingly, to remedy the effects of the city officials' . 
unauthorized actions, We sbalJ direct the COUlliy clerk and 
the . county recorder of the City and County of San 
Francisco to take· the following cmTective actions under 
the supervision of the California Director of Health 
Services, who, by statute, has general supervisory 
authori.ty over the marriage license and marriage. 
certificate process: (See, iinre, 17 Cal.Rptr.3d pp. 237-
239, .95 PJd pp. 469-471.) The county clerk and the 
county. recorder are directed to (I) identify alJ same-sex 
couples to whom the officials issued marriage I icenses, 
solemnized man-iage ceremonies, or registered marriage 
certificates, (2) notify these couples that this court has 
detennined that same-sex Jl?E1Il·iages that have been 
performed in California are void from their inception and 
a legal nullity,.and that these officials have been directed 
to con-ect tbeir records to reflect the· invalidity of these 
marriage licenses and marriages,. (3) provide these· 
couples an oppo_rturiity to *1119 demonstrate that their 
mBrriages .are· not same-sex mnn-iages and _thus that the 
official r,ecor.ds. :of. their marriage licenses and marriages 
should iiot be:.r.e1dsed, ( 4) offer to refund, upon request, 

& all marriage-related fees paid by or on behalf of same-sex 
\19' couples, aud (5) make appropriate cmTections to .al I 

. ·relevant records. 

VIII 
As anyone famiJiar with the docket of the United States 
Supreme Court,;qf this court, or of virtually any appellate 
court in this· nation is aware, many statutes cun·ently in 
force ma)' give rise to constitutional clrnllenges, and not 
infrequently the consti'tutional. questions presented 
involve issues :upon which reasonable persons, including 
reasonable jurists, mEiy disagree . .If every public official 
who is under.a statutory duty to perform a ministerial act 
were free to refuse to perform that act based solely on the 
official's. view that the underl)'ing statute is 
uncoustiti.ttional, any semblance of a uniform rule of law 
quickly would. disappear, and constant and widespread 
judicial intervention would be required to permit the 
ordinary mechanisms of government to function. This, of 
course, is not the system of law with· which we are 
familiar. Under' Jong-establiBhed ***273 principles, a 
statute, once enacted, is presumed to be constitutional 
until it · has been judicially determined to be 
unconstitutional. 

**499 An executive official, of course, is free to criticize 
existing statutes, to advocate their amendment. or repeal,.. 

A, and to voice 1111 opinion as to their constitutionality or 
.9 unconstitutionalit:y. As we have explained, however, nn 

executive official who is charged with the ministerial duty 

·:·-. . ·~ ·;,:, .. 

of enforcing a statute generally has an - obllgaticii:r to_:.k., 
execute· that duty in the absence ·ofi::a;;.l'Jlldiciakd' ':':.-. 
determination that the statute is. wicbiistihltional, 
regardless of· the official's personal··· ·view+\lf,:;:ihe 
constitutionality of the statute. 

In this case, the city has suggested that a contrary rule
one under which a public ·official charged .with : a 
ministerial ·duty would be free.to make up his or her own 
mind whether a statute is constitutional and whether it 
mL1st be obeyed--is necessary to protect the rights of 
minorities. But history 'demonstrates that ·members of 
minority groups, as well as individuals who are unpopular 
or powerless, have the most to lose when tbe rule of law 
is abandoned--even for what appears, to the person 
departing from the !aw, to be a just end. [FN42J As 

· observed at the outset of this opinion, granting every 
* 1120 public · official the authority to disregard ·a 
ministerial statutory duty on the basis of the official's 
opinion that· the statute is unconstitutional would he 
fundarnentaUy inconsistent with our political system's 
commitment to John Adams' vision of a government 
where official action is determined not hy the opinion of 
an individual officeholder--but by the rL1le of law .. 

FN42. The pronouncement of Sir Thomas More 
in the well-known passage from Robert Bolt's A 
Man For All Seasons carries to mind: 
"Roper: So now you'd give·the Devil benefit of 
law! 
"More: Yes. What would you do? Cut a great 
road through the law to get to the Devil? 
"Roper: I'd cut down every lnw in England to do 
that! 
"More: Oh'i And when the last law was down, 
and the Devil turned round on )'OU--where would 
you hide, Roper, the laws all being flat? This 
country's planted thick with Jaws from coast to 

·coast--man's laws, not God's-and if you cut 
them down-and you're just the man to do it-
d'you really think you ·could. stand upright in the 
winds that would blow·then? Yes, I'd give the 
Devil benefit of law, for my·own safety's· sake'." 
(Bolt, A Man for All Seasons (1962) p. 66,) 

IX . 
For the reasons discussed above, a writ of mandate shall 
issue compelling respondents to comply with the 
requirements and limitations of the current marriage 
statutes in performing their ministerial duties under such 
statutes, aod ·directing tbe county clerk arid. the county 
recorder of the City and County of San Francisco to talce 
the following corrective actions under the supervision of 
the California Director of Health.Services: (!)identify all 
same-sex couples to whom the officials issued marriage 
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licenses, solemnized marriage ceremonies, or registered 
marriage certificates, (2) notif)1 these couples that this 
court has determined that same-sex marriages that have 
been perfomwd in California are void from their inception 
and a legal nullity, and that these officials have been 
directed to con-ect their records to reflect the invalidity of 
these marriage licenses and inarriag'es: :(3) pt'ovide these 
couples an opportunity to demonstrate that thei( marriages 
are not same-sex matTiages and thus that the official 
records of their rnarr-iage licenses and marriages should 
not be revised, (4) offer to refund, upon request, all 
marriage related fees paid by or on behalf of same-sex 
*"*274 couples, and (5) 111alce appropriate corrections to· 
all relevant records. · 

As the prevailing paities, petitioners shall recover their 
costs. 

WE CONCUR: BAXTER,. CHrN, BROWN. and 
MORENO, JJ, 

Concurring Opinion by MORENO. J. 

I concur. The majority opinion addresses primarily the 
limitations on the power of local officials to disobey 
statutes that may be, but have not yet been judicially 
established to be, unconstitutional. I write separately to 
focus on the related but distinct question of what courts 
should do when confronted with such disobedience on the 
part of local officials. As the majority opinion suggests, a 
court should not invariably refuse to decide constitutional. 
questions arising from local governments' or local 
officials' 'refusal to obey purprntedly lmconstitutional 
statutes. Indeed, California courts "112 J under these 
circumstances H5QO have, on a number of occasions, 
decided the underiying ·constitutional questions. 111 tl1e 
present case, the majority declines to decide tile 
constitutional validity of Family Code section 300, 
prohibiting same-sex maniage, but instead concludes that 
a writ of mandate against San Francisco's (the city's) local 
officials . is justified because they exceeded their 
ministerial authority. As elaborated below, I agree that 
under these somewhat unusual circumstances, local 
officials' disobedience of the statute justifies this coui1's 
issuance of a writ of mandate against those officials 
before the underlying constitutional question has been 
adjudicated. 

At the outset, 1 review the requirements for obtaining a 
writ of mandate. To obtain writ relief a petitioner ml1st 
show: "'(l)'A clear, present and usually ministerial dl1ty 
on the part of the respondent ... : and (2) a clear, present 
and beneficial right in the petitioner to the pe1fonna11ce of 
that duty .... ' " (Santa Clara Cozmtv Counsel Attvs. Assn \I. 

Woodside (1994) 7 Cal.4th 525. 539-540, 28 Cal.Rotr.2d 

617. 869 P.?d ·1142.) Also required is "the lack of any 
plain, speedy and adequate remedy in the usual course of 

· _law .... " (Flom Crnne Service, inc. ·v. Ross (1964) 61 
Cal.2d 199, 203, 37 Cal.Rotr. 425, 390 P.2d 193.) 
Although the writ of mandate generally must issue if tbe 
above requirements are clearly met (see Merv v. Board of 
Directors (1949) 34 Cal.2d 125, 133-134, 208 P.2d 661). 
the writ of mandate is an equitable remedy that will not 
issue if it is contrary to "promoting the ends of justice." 
I McDaniel v. Ci111 etc. o( Son Francisco (l 968) 259 

. Cal.App::id 356, 361, 66 Cal.Rotr. 384; see also 
Barlholonwe Oil CorD. v. Superior Court (194]) '18 
Cul.?d 726, 730, 117 P.2d 67~.l 

The local officials in the. present case have a clear 
ministerial duty to issue maniage licenses in conformance 
with stnte statute and have violated that duty. The 
Attorney General, and for that matter the plaintiffs in 
Lewis v. A(faro, have a substantial right to· ensure that 
marriage I icenses conform to the statute. (See .Ed of Soc. 
i'Vel(m·c v. Counlv of L.A. 11945) 2 7 Cal.2d 98, 100-10 l. 
I 62 P .2d 62 7 .) But when a com1 is asked to grant a writ 
of mandate to enforce a statute over which ·hangs a 
substantial cloud of unconstitutionality, the above-stated 
principles dictate that a court at least has the disr>retion to 
refuse to issue the writ until the underlying constitutional 
question has been decided. 

How should courts exercise that discretion? In 
California, genernlly speaking, cou11s faced with local 
governments' or local officials' refusal to obey assertedly 
unconstimtional statutes have decided the constitutional 
question before determining whether a writ or ·other 
requested relief should issue. (See, e.g., *"*275Countv of 
Riverside v. Suoe1:ior Cmwt (2003) 30 Cal.4th 278. 132 
Cal.Rptr.2d 713, 66 P.3d 7l8 (county refused to obey as 
unconstitutional a stare statute mandating bindmg 
arbitration .for-local agencies that reach "1122 negotiating 
impasse with police and firefighters]; Star-Kist Foods 
Inc. i•. Cmmtv o(Los Angeles (1986) 42 Cal.3d 1. 227 
Cal.R.otr. 391 719 P.2d 987 [county refused to act in 
accordance with a state revenue statute it had judged, 
correctly, to violate the U.S. Const.]: Zee Tqys. Inc. v. 
Cmmtv of' Las Anf!eles () 978) 85 Cal.Apo.3d 763. 777-
78 l. 149 Cal.Ron-. 750 [same]; Paso Robles etc. Hosoi/a/ 
Dist. v. Nef!lev (1946) 29 Cal.2d 203, 173 P.2d 813 [local 
financial officer .refused to issue ·bonds and defended a 
lawsuit in order to expeditiomly settle the constitutional 
validity of the bond issue]; Denman v. Broderic/c (!896) 
J l 1 Cal. 96. 105, 43 P. 516 [local official refused to 
spend public funds required by a statute believed to be 
unconstitutional "special legislation"]; Cit11 of Oakland v. 
Digre ( 1988"1 205 Cal.Aop.3d 99, ?52 Cnl.Rotr. 99 [local 
official refused· to enforce a parcel tllX believed ta ·be 
unconstit1.1iional and required the city to demonstrate its 
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As the majority states, "the classic understanding of the 
separation of powers doctrine [is] that the legislative 
power is the power to enact statutes, the executive power 
is the power to execute or enforce statutes, and the 
judicial power is tile power to ioterpret statutes and to 
determine their constitutionality." (Maj. opn,, ante, 17 
Cal.Rptr.3d .at p. 230, 95 P.3d at p. 463.) But "the 
separation of powers doctrine ~oes nof create an absolllte 
or rigid divisiof1-9f functions." (ibid) As the above cases 
suggest, local officials sometimes exercise their authority 
to preliminarily . . determioe that a statute that directly 

& affects the· :,local government's functioning is 
,, 9unconstit:titional, and, in some circumstan_ces, refuse to 

obey that statute as a means of bringing the constitutional 
challenge. This,preliroinary deterrninatio11 is the exercise 
of an execuliveJunction. Local officials and agencies· do 
not "arrogate[ ]Ao (the local executive] core· functions of 
the ... judicial-:l:francb" in violation of the separation of 
powers (Carmel Valli!!• Fire Proteclion Dist. v. Swre o( 
Califbrnia (2001) 25 Cal.4th 287. 197-298, 105 
Cal.Rotr.2d 636, 20 PJd 533), but rather raise 
constitutional issues for the comts to ultimately decide. 

In my view, there .are at least three types of situations in 
which a local government's disobedience of a statute 
would be reasonable. In these situations, courts asked to 
grant a writ of mandate to compel the local agency to 
·obey the statute should therefore address the underlying 
constitutional issue rather than simply conclude the local 
governmental entity · exceeded its *1123 ministerial 
authority. First, there are some cases in which the statute 
in question violates a "clearly established ... constitutional 
right" CHm·low '" Fitzgerald (1982) 457 U.S. 800. 818, 
102 S.Ct. 2727, 73 L.Ed.2d 396) .. An executive decisi.on 
not to. spend resources to comply with· a clearly 
unconstitutional statute is a reasonable exercise of the 
loc:al executive power and "**2 76 does not usurp a core 
judicial fm1ction. . indeed, refusing to enforce clearly 

& unconstitutional statutes saves the resources of both the 
W· executive and the judiciary. 

compensation. ft is noteworthy that in virtually all the 
above cases, the local agency's or official's refusal to -obey 
an assertedly ·unconstitutional statute had ·the effect of 
preserving the status 'quo, pending judici_al resolntion of 
the matter, thereby mlI1in1izh1g interference with the 
judicial function. 

Perhaps in some of these cases localities could have 
proceeded by obtaining declaratory relief as to a statute's 
unconstitutionality, rather than by disobeying the statute. 
In other cases, D.11 actual controversy necessary for 
declaratory relief may have been lacking. ln,.any case, the 
fact that the local government agency did not proceed by 
means of declaratory relief provided no insunnountable 
obstacle to a court's deciding the underlying constitutional 
issue 1'aised_ by the agency's disobedience. (See, e.g., 
Countv o(Riverside '" Suverior Court, supra, 30 Cal.4th 
278. 283. 132 Cal.Rotr.2d 713 66 P.3d 718.) JElli.l. Of 
course, if a court determines that interim relief to compel 
a goverruuent agency to obey a statute is appropriate, it . 
muy grant such relief before tbe constitutional question is 
ultimately adjudicated. · 

FN 1. The above dictum does not apply when the 
Legislature has· required tbat a governmental 
entity challenge an assertedly unconstitutional 
statute by means of declaratory relief.· (See, e.g., 
Rev. & Tax.Code, B 538 [county assessor ·to 
challenge constitutionality of state revenue 
statute by requesting declaratory relief under 
Code Civ. Proc .. § J 060).) 

A tliird possible category of cases in which city officials 
might legitimately disobey statutes *"50'.l. of doubtful 
constitutionality are those in which the. question of a 
statute's constitutionality is substantial, and irreparable . 
harm may result to individuals to which the local 
governJUent agency lias some · protective *1124 
obligation--be they employees, or students of a public 
college, or patrOJ1S of a public liprary, or patients in a 
public bospital, or in some cases simply residents of the 
city. Again, a coui:t aslced to grant a writ of mandate 
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could conclude tbat a delay in •granting the -writ pending 
resolution of the underlyliig·:· i::Onstitutional . question is 
justified. To issue.a writ enforcing a statute that may be 
unconstitutional, and that :wili -wail .. irrepai·ab!e harm, 
would not "promote[ ) the ei1di'iif justice'' (}id;;Danie/ v. 
C/t11 etc. o(San Francisco. l!UDra. 259 Cal.Apn.2d at pp. 
360-361. 66 Cal.Ratr. 384). and a court has the discreti.on 
to delay such .issuance until the underlying constitutional 
question is resolved. · 

The present case is quite dliferent from the above 
situations. First, as the: majoritY den1 onstrates, ·tile 
unconstitutionality of Familv Code section 300 is not 
clearly established by either state or federal constitlitional 
precedent, and certainly not from the I anguage of the· 
constitutional provisions themselves. Nor does this case 
***277 pertain to. a statute that inte1feres with a city's or 
county's limited power of self-governance that these 
entities are in a unique position to challenge. Rnther, 
local officials in this case pe1form a ministerial function 
pursuant to the state marriage. law. Unlike the cases cited 
above, in which the constitutionality of a statute is likely 
to go unchallenged if a local govenunental entity does not 
do so, Family Code section 300 limits individual rights, 
and those individuals subject to that limitation are in the 
best position to challeng~ it 

Nor does the present case fit the third· category of cases,. 
in which a city refuses to enforce a law so as to protect its 
citizens from irreparable harm. The on\y ham1 caused 
here is a delay in the ability of same-sex couples to get 
manied .while the · constitutional issue is being 
adjudicated. But that ~lay will occur whether or not we 
,grant a writ of. mandate against the city in this case. Put 
another way, local officials have 110 real power to marry 
same-sex couples, given the statutory prohibition against 
doing so. What was witliil1 their power, prior to our 
issuance of a stay, was to issue licenses of indeterminate 
legal status. The ex·ercise of the court's mandate power to 
preclude local officials from continuing this course of 
action, and voiding the licenses already issued, brings no 
irreparable harm to the individuals who have received or 
might receive such licenses. 

In sum, the citY advances no plausible reason why it had 
to disobey the statute in question. Even so, it might ha·ve 
.been appropriate to have delayed the issu.ance of a writ of 
mandate against .it until the underlying constitutional 
question had been. adjudicated if, for example, the city 
had issued a single "test case" same-sex marriage license. 
But it vnnt far beyond a test case. lt issued thousands of 
these maJTiage licenses. As such, the city went well 
beyond making a preliminary determinatiop of the 
statute's unconstitutionality or ·performing an act that 
would bring the constitutional issue to the *1125 courts. 

Rather, city officials drastically and repeatedly altered the 
status quo based on their constitutional determin~tion, 
issuing a multitude of licenses that purported to have an 
independent legal effect, contrary to their ministerial duty . 
and statutory obligation and prior to any judicial 
determination of the statute's unconstitutionality, By such 
dramatic overreaching, these officials trespassed 011 a core 
judicial function · of deciding the constitutionality of 
statures and ei1dowed the issue of their authority to 
disobey the statute with a life of its own, independent of 
the underlying constitutional.issue. l therefore agree with. 
the majority that a writ of mandate is rightly issued 
against the city and its officials in this case. 

l reiterate what is clear in the majority opinion. · Our 
holding in. this case in no way expresses or implies a view 
on the underlying issue of the co11stih1tionality of a statute· 
prohibiting same-sex ma1Tiage. . That ·issue will be 
addressed in the conte).'t of litigation in which the issue is 
properly raised, (See Goodridge v. Department o( Pub. 
Health (2003) 440 Mass. 309. 798 N.E.2d 941.) 

**503 . Concul1'ing a11d Dissenting Opinion by 
KENNARD, I. 

I concur in the judgment, except insofar as it declares 
void some 4,000 marriages performed in reliance on the 
gender-neutral maniage licenses lB:iU issued in the City 
***278 and County of San ft'ancisco. Although I agree 
with the majority that San Francisco puo\ic officials 
exceeded their authority when they issued those iicense.s, 
and that the licenses themselves are therefore invalid, I 
woLlid refrain from determining here, hi a proceeding 
from which the persons whose man·iages are at issue 'have 
been excluded, the validity of the ma1Tiages solemnized 
under those licenses .. That determil1ation should be made 
after the constitutionality of California laws restricting 

. marriage to opposite-sex couples has been authoritatively 
resolved through judicial proceedings· now pending in the 
courts of California; 

FNl. As the majority explains, th~ license 
application was altered "by eliminating the terms 
'bride,' '.groom,' and 'unmanied man ·and· 
unmanied woman,' and by replacing them with 
the terms 'first applicant,' "second applicant,' and 
'urunarried individuals.' " (Maj. opn., ante, 17 
Cal.Rptr.3d at p. 232, 95 J:>.3d at p. 465.) 

I 
Like themajority, 1 conclude that officials in the City and 
County of San Francisco exceeded their authority when 
they issued gender-neutral marriage licenses to same-sex 
coup Jes, and 1 agree with the majority that those officials 
may not justify their actions on the ground that state laws 
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restricting.·marriage .10· opposite-sex couples violate the 
state 01:·:tbe feii~ral Con.cititu:tion. TI1e cases discussed by 
the ~aJifrit~<§~~1oiis~~te; in my view,. that a public 
official-,milY:·refuse to~·enforce a statute on constitutional 
groun·d~ .~nly in these 'sfr~ations: *1126 1) when the 
statute's unwnstitutioriality. is obvious beyond dispute in 
light of unambiguous constitutional lang.uage or 

· controlling judicial decisions; (2) whe1i. refraining from 
enforcement ·is necessary to preserve the status quo and to 
prevent irreparable hann pending judicial deterniination 
of a legitimate and· substantial constitutional question 
about the statute's validity; (3) when enforcing the statute 
could put the public .official at risk for substantial 
personal liability; or (4) when refraining from 
enforcement is tbe only practical means to obtain· a 
judicial detennination of the constitutional question. (See 
Field, . Th·e Effect of an Unconstitutional Statute ( 193 5, 
reprint ed. 1971) p. 119 et seq.; Note, Right of Ministei·ial 
Officer to. Raise Defense of Unconstiwtionalily in 
Mandamus Proceeding (1931) 15 Minn. L.Rev. 340; 
Rapacz, Pro,(e~tion of Officers ·Who Act U11der 
Unconstitutz'onar'Sta/utes (1927.) 11 Minn. L.Rev. 585; 
Note, Who Qan. Set Up Unconstitutionality- Wheiher 
Public Official. Has Sufficient Interest (1920) 34· Harv. 
L.Rev. 86.) Because none of these situations is present 

A here, as l explain below, the public officials acted 
·• wrongly in refusing to enforce the opposite-sex restriction 

in California's .marriage laws. .. . 

A. Indisputahh; Unconstitutiomil Law 

In restricting·:.-marriages to couples consisting . of one 
woman· and one-inan, California's marriage laws· are not 
plilinly or obviously unconstitutional under.either the state 
or the federal Constitution. ·Neither Constitution 
expressly prohibits limiting marriage to opposite-sex 
couples, and neither Constitution expressly grants any 
person a right to marry someone _of the same sex. Nor 
does any judicial decision establish beyond reasonable· 
dispute that restricting man·iage to heterosexual coup! es 
violates any provision of the California Constitution or 
the United States Constitution. 

Indeed, there is a decision of the United· States Supreme 
Court, binding on all other cou1ts and public officials, that 
a state law restricting man·iage to opposite-sex couples 
does not violate the federal Constitution's guarm1tees of 
equal protection and due process of law. After the 
Minnesota Supreme Cou1i held that Minnesota laws 
preventing man·iages between persons of ***279 the 
same sex did not violate the equal protection or due 
process clauses of the United States Constitution· (Balcer 
v. Nelson (]971} 291 Minn. 310. 191 N.W.2d 185), the 
decision was appealed to. the United States ·Supreme 
Com1, as federal law tben permitted (see 28 U.S.C. 

former **504 § 1257(2), 62 Stat. 929 as amended by 84 
Stat. 590). The higb cmui later dismissed that- appeal "for 
want of substantial federal question.'' (Balcer v. Nelson 
11972) 409 U.S. 810. 93 S.Ct. 37. 34 L.Ed.2d 65.) 

As the United States Supreme Court has explained, a 
dismissal on the gro1,md that an- appeal presents no 
substantial federal que.stion is a decision on *1127 the 
merits of the case, establishing· that the lower court's 
decision on the issues of federal law was correct. 
(Mandel v. B1•adlev (1977) 432 U.S. 173, 176. 97 S.Ct. 
2238. 53 L.Ed.2d ·199; Hicks v. Miranda Cl975}422 U.S. 
332. 344. 95 S.Ct. 2281. 45 L.Ed.2d 223.) Summary 
decisions of this kind "prevent lower cowi:s from coming 
to opposite conclusions on the precise issues presented 
and necessariiy decided by those actions." !Mandel v. 
Bradlr::v. supra. at o. 176, 97 S.Ct. 2238.) Thus, the high 
cot1rt's summary decision in Baker ii. Nelson. suara. 409 
U.S. 810. 93 S.Ct. 37. 34 L.Ed.2d 65, prevents lower 
courts and public officials from corning to the conclusion 
that a state law b1ming marriage between persons of the 
same . sex violates the 'equal protection or due process 
guarantees of the United States Constitution. 

The bil1ding force of a summary decision 011 the merits 
continues until the high court instructs otherwise. (Hicks 
\.'. Miranda. suara, 422 U.S. at p. 344, 95 S.Ct. 2281.) 
That court may release lower courts from the binding 
effect of one of its decisions on the ·merits either- by 
expressly overruling that decision or through 11 'doctrinal -
developments' 11 that are necessarily il1compatible with 
that decision. Ud. at p. 344. 95 S.Ct. 2281.) The United 
States Supreme Court has not expresslO' overruled Balcer 
v. Nelso11, suorct. 409' U.S. g l 0, 93 ·S.Ct. 37, 34 L.Ed.2d 
Qi, nor do any of its later decisions contain doctrinal 
developments that are necessarily incompatible with that 
decision. · 

· The San Francisco public officials have argued that the 
United States Supreme Court's decision in Lawrence v. 
Texas (2003) 539 U.S. 558, 123 S.Ct. 2472. 156 L.Ed.2d 
508, holding unconstitutional a state .law "making it a 
crime for two persons of the same sex to e1igage in certain 
intimate. sexual conduct" !id. at o. 562. 123 S.Ct. 2472), 
amounts to a. doctrinal development that releases courts 
and public officials from any obligation to obey the high· 
c011rt's decision in Balcer v. Nelson.·supra. 409 U.S. 810. 
93 S.Ct. 37, 34 L:Ed.2d 65, Although Lawrence· 
represents a significant shift in the high court's view of. 
constitutional .protections for same-sex relationsl1ips, the 
rnajority in Lawrence carefully pointed out that "there is 

. no longstanding history in this country of laws directed at 
homosexual conduct as a distinct matter'! (Lmvrence · v.
Tex.as. suvra. at p. 568. 123 S.Ct. 2472) and that the case 
"d[id) not involve whether the government must give 
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fonnal recognition to nny relationship that homosexual 
persons seek to enter" (id at p. 578, 123 S.Ct. 2472). 
Because there is a long history in this country of defining 

•:·: marriage as a relation between one man and one woman, 
and because marriage laws do involve formal government 
recognition of relationships, the high court's decision in 
Lawrence did not undermine the authority of Baker v. 
Nelson to sui:h a degree that a lower federal or state court, 
much less a public official, could disregard it. Until the 
United States.Supreme Court says otherwise, which it has 
not yet done, Baker v: Nelson defines federal. 
con"stitutional Jaw on the U*280 question whether a state 
may deny same-sex couples the right to 'marry. 

*1128 Because neither the federal nor the California 
Constitution contains any provision directly and expressly · 
guaranteeing a right to man-y another. person of the same 
sex, and because no court has ever decided that either 
Constitution confers that right, this is not a. situation in 
which a public official refused to enforce a law that was 
obviously and indisputably unconstitutional. 

B. Preserving the Status Quo to Prevent Serious 
Harm 

Nor was this a situation in which a public official, by 
temporarily refraining from enforcing a state law, merely 
preserved the status quo to prevent potentially irreparable 
harm pending judicial determination of a legitimate and 
substantial constitutional question about the law's validity. 
By issuing licenses authorizing same-sex man-iages, the 
San Francisco public officials did not preserve **505 a 
:Status quo, but instead they .altered the status quo in that 
California Jaw has always prohibited same-sex marriage. 

In 1977, the Legislature amen.ded Fam ilv Code section 
300 to specify that marriage is a t·elation "between a. man 
and a woman." (See maj. opn., ante, l 'i Cal.Rptr.3d at p. 
236, fn. 11, 95 P.3d at p. 468, fn. 11.) At the March 2000 
election, the voters approved Proposition 22, which 
enacted Family Code section 308.5 ·declaring that "[o}nly 
marriage between ·a man and a woman is valid or 
recognized in California." ...lEli£J But those statutory 
measures did not change existing law. Since the earliest 
days of statehood, California has · recognized only 

.. opposite-sex man-iages. (See, e.g., Motl v. Mott fl 890) 82 
Cal. 413, 416, 22 P. 1142 [quoting legal dictionary's 
definition of man·iage as a contract " 'by which a man and 
woman reciprocally en gage to live with each other dming 
their joint. iives, and to discharge toward each other the 
duties imposed by law on the relation of husband and 
wife' "].) 111 issuing gender-neutral marriage licenses, 
therefore, San Francisco public officials could not have 
intended merely a temporary or interiin preservation of an 
existing state of affairs pending a judicial determination 

of a newly enacted Jaw's constitutionality, Instead, as 
their public statements indicated, they issued those 
licenses to effect a fon dmne11tal and pe1'manent change in 
traditional marriage eligibility requirements, based on 
their own views about constitutional questions. In so · 
doing, they exceeded their authority. 

F'N2. Although· Califomia law has expressly 
restricted matrimony to heterosexual couples, it 
·has also extended most of the financial and other 
benefits of marriage to same-sex. couples through 
domestic partner legislation. (See, e.g., 
Fam.Code. S 297 et seq., Stats.2003, ch. 421, 
operative Jan. l, 2005;) 

C. Public Officials' Personal Liability 

This was not a situation in which public officials had 
reason to fear they might be held personally liable in 
damages for enforcing n c011stih1tionally *1129 invalid 
state law. In a federal civil rights action brought under 42 
United States Code section 1983, a public official may not 
be held. personally liable for enforcing a state law that 
violates a federal constitutional right unless the "contours 
of the right {are] sufficiently clear that a reasonable 
official would understand that what he is doing violates 
that right."· (Anderson v. Creighton (1987) 483 U.S. 635, 
640. l 07 S.Ct. 3034. 97 L.Ed.2d 523: accord, Saucier v.· 
Kalz (2001) 533 U.S. 194. 202. 121 S.Ct. 2151. 150 
L.Ed.2d 272; Wilsaii v. Lmma 0999) 526 U.S. 603. 614-
615, 11.9 S.Ct. 1692. 143 L.Ed.2d 818.) Because the 
United "**281 States Supreme Court has detennined that 
a state law prohibiting smne-sex· marriage does not violate 
the federal Constitt1tion (Balcer v. Nelson. sum~a. 409 U.S .. 
8 IO. 93 S.Ct. 3 7. 34 L,Ed.2d 65), no reasonable public 
official cou Id conclude that denying marriage licenses to 
same-sex couples would violate a right that was clearly 
established under the federal Constitution. Accordingly, 
federal civil rights law could not impose personal liabilify 
011 local officials in California far enforcil1g California's 
same-sex marriage prohibition. "[A]bsent contrary 
direction, state officials and those with whom they deal 
are entitled to rely on a presumptively valid state statute, 
enacted in good faith and by no means plainly unlawful." 
(Lemon v. Kurtzman f1973) 41 l U.S. 19?. 208-209.·93 
S.Ct. 1463. 36 L.Ed.2d 151 (plur. opn. of Burger, C. J.).) 

Nor was there any reasonable ·b11sis for local officials t6 
ant1c1pate personal liability under the California 
Constitution or California civil rights laws fcfr denying 
.marriage licenses to same-sex couples. Government Code 
section 820.6 provides inununii:y far public employees 
acting in good faith, without malice, under E\. statute that 
proves to be unconstitutional. Because sam.e-sex 
marriage has .never been legally authorized in California, 
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e the California Constitution does not expressly grant ~ 
right to same-sex marriage, and no judicial decision by 
any California court has ever suggested, much less lrnld, 
that state laws limiting marriage to. opposite-sex couples 
violate tbe Califoniia Coostitution, GoverJUllent Code 
section 820.6 would inununize any public official from 
personal liability for enforcing the same-sex marriage 
prohibition should that prnhibition, at some *•506 later 
time, be held to violate the California Constitution. . 

D. Necessity of Nonenforcement to Obtain Judic:iul 
Resolution 

Finally, this is not a situation in which a public official's 
nonenfcircement of a law was the only practical way to 
obtain a judicial determination of that law's . 
constitutionality. Just as the constitutionality of 
California's· prohibition against interracial matTiage wus 
properly challenged by a mixed-race couple who were 
denied a marriage license (Perez v. Sham (1948) 32 
Cal.2d 711, 198 P.2d 17), the constitutionality of 
California's prohibition against same-sex marriage could 
have been readily challenged· at any time through· a 
lawsuit brought by a same·-sex · couple who had been 
denied a ·marriage * 1130 license. Indeed, challenges of 

A this sort are now pending in the superior court. (See maj . 
.• opn., ante, 17 Cal.Rptr.3d at p. 270, 95 P.3d at p .. 495.) 

E. Policy Grounds for General ·Rule Prohibitinu 
Noncnforccment on Constitutional Grnunds " 

As the majcirhy points. out (maj. opn., ante, 17 
Cal.Rptr.3d at·pp. 229-230, 264, 95 P.3d at pp. 462-463, 
491), confusion and· chaos would ensue if local public 
officiil.ls in each . of California's . 58 counties could 
separately and independently decide not to enforce long
established Jaws with which they disagreed, based . on 
idiosyncratic readings of broadly worded constitutional 
provisions. To ensure uniformity and consistency in the 
statewide application and enforcement of duly enacted 
and presumptively valid statutes, the authority of public 
officials to decline enforcement of state laws, in the 
absence of a judicial determination of invalidity, based on 
the officials' own constitutional determinations, is and 

· must be carefully and narrowly limited. I agree with the 
majority tl1at San Francisco public officials exceeded 
those limits when they declined to enforce state· marriage 
laws by issuing gender-neutral ·marriage licenses to same
sex couples. 

***282 IJ 
· Although I agree with the majority that San Francisco 

& officials exceeded theit• authority when · they issued 
~ gendel·-neutral marriage .licenses to same-sex couples, J 

do not agree with all the reasoning tliat the niaj ority offers 

.in suppo1t of-that conclusion. ln particular/Fdiinot a·gree ' 
that a "line of decisions" had established,'.before,fue:I 978':,, .. : ... 
enactment. of section 3 .5 of article ID of the 'California. ; · 
Constitution, that "only administrative.:'·' agencies·· · 
constitutionally authorized to exercise judicial power have 
the authority to determine the constitutional validity of 
statutes." (Maj. opn., ante, 17 Cal.Rptr.3d at p. 253, 95 
P.3d at p. 482:) 

The majority does not identify any pre"l978 decision 
holding that a nonconstitutional administrative agency, 
during quasi-judicial administrative proceedings, ·lacked 
autl10rity to determine a statute's constitutionality. The. 
majority asserts that this court so held in ·State of 
Californiav. Simsrior Court (Veto) (1974) 12·Cal.3d 237, 
1 J 5 Cal.Rntr. 497. 524 P .2d 128 L (Maj. opn:, a11/e, 17 
Cal.Rptr.3d at p. 250, 95 P.3d at p. 480.) But this court 
there decided only ·that the •doctl'ine of exhaustion of 
admi1iistrntive. remedies djd not apply to· a constitutional 
challenge to_ tl1e statute from which the administrative 
agency ·derived its authority. (Stale of Califomia v. 
Superior Court (Veta). supra, at p. 251. 115 Cal.Rotr .. 
4 97, 524 P .2d· 1281.1 ln concludiiig that a litigant was not 
required during quasi-judicial administrative proceedings 
to make .a constitutional challe11ge to tbe statute that 
created. the agency, this court explained tbat "[i]t would be 
heroic indeed to compel a party to appear before· an 

. administrative body to challenge· its very existence and to 
expect a dispassionate hearing · before its *1131 
preponderantly 'lay membership on the constitutionality of 
the statute establishing its status and functions." Ubid.) 
This court did not state,. or even imply, that an 
administrative agency lacked authority to resolve· 
constitutional issues that a litigant might present. 

l also see no need for, and do· not join, the majority's 
observations on 'topics fat' removed from the issue 
p~esented here, such as the powers of the President of the 
United States **507 (maj. opn., ante, 17 Cal.Rptr.3d at p. 
255, fn. 26, 95 P.3d at p. 484, fn. 26) and the existence of 
certain legal defenses to war crimes_ charges (id atp. 2~8, 
fn. 30, 95 PJd at p. 486, fn. 30). These issues are not 
before this court. · 

m 
Bec·ause J agree with the majority that San Francisco's 
public officials exceeded their authority when they issued 
gender-neutral marriage .licenses to same-sex couples, I 
concur in the judgment insofar as it requit'es those 
officials to comply with state marriage laws, to identify 
the same-sex couple.s to whom· gender-neutral marriage 
licenses i•ere issued, to notify those couples that their 
marriage licenses ·are· invalid, to· offer refunds of marriage 
license fees collected, and to make appropriate corrections 
to all relevant records. But· J would not requit'e 
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notification that the marriages themselves "are· void from . 
their inception and a legal nullity." (Maj. opn., ante, 17 
Cal.Rptr.3d atp. 273, 95 P.3d at p. 499.) 

Although a man-iage license is a requirement far a valid 
marriage (Fam.Code, § o 300, 350), some defects in a 
marriage license do not invalidate the·marriage. (See id., 
UQQ.; see also, e.g., Argonaut Ins. Co. v. Jnduslrial Acc. 
Com. (1962) 204 Cal.Apo.2d 805. 809. 23 CaLRotr. 1 
[applicant's use of false names on license .application did 
not invalidate rnan:iage].) Whether the issuance of a 
gender-neutral *•*283 license ro a same-sex couple, in 
violation of state laws restricting marriage ta opposite-sex 
couples, is a 'defect that precludes any possibility of a 
valid marriage may well depend ·upon resolution of the 
constitutional validity of that statutory restriction. If the 
restriction is· constitutional, then a marriage between 
persons Of the same sex WOUld be B legal impossibility, 
and no marriage would ever ha v~ existed. Bui if the 
restriction violates a fundamental constitutional right, the 
situation could be quite different. A comt might then be 
reguired to determine the validity afsanie-sex marriages 
that had been perfonned. before .the laws prohibiting those 
marriages had been invalidated on constitutional grounds. · 

·.When a cou1t · has declared a law unconstitutional, 
questio.ils about the effect of that determination on prior 
actions, events, and transactions "are among the most 
difficult of those which ·have engaged the attention of 
courts, state and federal, and it is manifest from numerous 
decisions that a11 *1132 all-in'clusive ' statement of a 
principle of absolute retroactive invalidity cannot be 
justified." (Chicot Countv Dist. v. Baxler Stam Bank 
(1940) 308 U.S. 371. 374, 60 S.Ct. .317. 84 L.Ed, 329: 
accord, Lemon v. Kurtzman supra. 411 U.S. at p. 198, 93 
s:ct. 1463.) This COUit has acknowledged that, in 
appropriate circumstances, an· unconstitutiomil ~tatute 

may be judicially refom1ed to retroactively extend its 
benefits to a class tbat the statute expressly but 
improperly excluded. (Kopp 11. Fair Pol. Practices Com. 
11995) 1 I Cal.4th 607. 624·625. 47 Cal.Rotr.2d 108, 905 
P.2d 1248 (lead opn: of Lucas, C.J.), 685. 47 Cal.Rotr.2d 
108. 905 P.2d 1248 (cone. & dis. opn. of BaKter, J.) 
uoining in pt. rn of lead opn.].) Thus, lt is possible, 
though by rio means certain, that if the state marriage laws . 
prohibiting same-sex marriage were h~ld to violate the 
state Constitution, same-sex man·iages .pe1formed before 
that detennination' could the11 be recognized as valid. 

Although the United States Supreme Cotnt has 
detennined that there is no right to same-sex marriage 
under the federal Constitution. maker V, Nelson. SltDl'a, 
409 U.S. 810, 93 S:Ct. 37. 34 L.Ed.2d 65), courts in other 
stateli construing their own ·state Constitutions in recent 
years have reached differing conclusions on this qL1estion. 

(Compare :Goadridrre ·V.· Deot. o( Public Health (2003) 
440 Mass . . 309:·- ,79s, .. N.E.2d 941 [denying marriage 
licenses to : SBIJle~sex . couples vioiates Massachusetts 
Co11stitu.tioiif.: · .,.V.1i1;h· .Standhardt· 1i. · S11v.Ct. 
IAriz.Ct.Aori.2003) 206 Ariz: 276. 77 P.3d 451 [no right 
to same-sex : .ninrriage under Arizona Constitution].) 
Recognizing the difficulty · and seriousness of the 
constitutional question, which is now presented. in 
pending superior court actions, this court has declined to 
address it in this ·case. Until that constitutional issue has 
been finally resolved under the California Constitution, it 
is premature and unwise to assert, as the majority 
essentially does, that the thousands of same-sex weddings 
petformed in **508 San Francisco were empty and 
meaningless ceremonies in the eyes of the law. 

For many, ·marriage is the most significant and most 
highly treasured experience in a lifetime.· Individuals in 
loving same-sex relationships have waited years, 
sometimes several decades, for a chance to wed, yearning 

·to obtain the public validation that only marriage can 
give. In recognition of that, this court should proceed 
most cautiously in resolving the ultimate qnestion of the 
validity ·of the same-sex marriages performed in San 
Francisco,·_ even -though U1ose mn1Tiages were performed· 
under licenses issued by San Francisco public officials 
without proper authority and in violation of state law. 
Because the licenses were issued without proper 
autl10nzation, ***284 and in the absence of a judicial 
determination that the state laws pronibiting same-sex 
man·iage are unconstitutional, employers and other third 
paities would be under no legal obligation to recognize 
the validity of any of tl1e same-sex mm1·iages at issue · 
here: Should the pending .lawsuits ultimately be resolved · 
b)i a determination tbat the opposite-sex marriage 
restriction is * 1133 constitutionally invalid--nn issue. on 
which I express no opini on--it would then be the 
appropriate time to address the validity of previously 
solemnized same-sex marriages. 

Concurring and Dissenting Opinion by WERDEGAR, J. 

1 agree witl1 the majority that San Francisco· officials 
violated the Family Code by licensing marriages between 
persons. of the same sex. Accordingly, I concur in the 
decision ta order those officials to comply with the 
existing marriage statutes unless and until they. are 
determined to be u11constituti011al. Because constitutional 
challenges are pending iu the lower courts, to order city 
officials not to license addition.al same-sex marriages in 
the meantime is ai1 appropriate way to preserve the status 
quo pending the outcome of that litigation. That, 
however, is the extent of my agreement with the majority. 

1. 
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·:.A: .. J,do;:r1pt join in the majority's decision to address tbe 
· ::•·.:.v'a!ici'fi:Y:iitfhe marriages already perfonned and to declare 
........ ···-:Them-vqid,/My concern here is not for the future of same-

>:..·';sex mi\rrlage. That question i.s not before us and, iilce the 
. . rnajorii)-;T'iniimate no view on it. My concern, rather, is 

fo~ basic fauness in judicial process. The superior court 
is presently considering whether the state statutes that 
limit marriage to "a·man and a woman" (e.g., Fam.Code, 
6 300) violate ~he state and federal Constitutions. The 
same-sex couples challenging those sratutes claim tbe 
state has, without sufficient justification, denied the 
fundamental right to marry (e.g., Zablocki v. Redhail 
(1978) 434.U.S. 374. 383, 98 s,ci. 673. 54 L.Ed.2d 618: 

. Loving v. Virginia (1967) 388 U.S. 1. 12, 87 S.Ct. lSl 7, 
18 L.Ed.2d 1010; Pere:; v. Sharp (1948) 32 Cal.2d 71 J, 
714-715, 198 P.2d 17) to a class ofpei·sons defined by 
gender or sexual orientation. Should the rejevru1t statutes 
be held 'unconstitutional, the relief to which tbe 
purjJortedly married couples would be entitled would 
normally inClude recognition of their marriages. By 
analogy, in'te11·acial marriages that were . void under 
antirniscegeny. statutes at the· time they were solemnized 
were nevertheless recognized as valid after the high cm111: 
rejected those)aws iu Loving v. Vire:inio. (E.g., Dick v. 
Reaves (Olda:l967) 434 P.2d 295. 298.) By postponing a 
ruling on this iifsue, we could preserve tile status quo 

· & pending the .outcome of the constitutional Litigation. 
9 Instead, by declaring the marriages "void and of no legal 

effect. from · their inception" (maj. opu.-, ante, J 7 
Cal.Rptr.3d at ,p·. 268, 95 P.3d at p. 494), the majority 
pennanently deprives future courts of the ability to award 
full relief in· .the event the existing statutes are held 
unconstitutional.· This premature decision can in no sense 
be thougbt to represent fab· judicial process. 

The majority asserts that "it would not be prudent or wise 
to leave the validity of these marriages in limbo for what 
might be a substantial period .of "1134 time given the 
potential confusion (for third parties, .such as employers, 
insurers, or other governmental entities, as well as for the 
affected couples) that such an unce11:ain status inevitably 
w9uld entail." (Maj. opn., ante, 17· Cal.Rptr.3d at p. 271, 
95 P.3d at p. 497.) Nowhere in tbe opinion, **509 
however; does the majority note tbat any same-sex couple 
has .. filed a lawsuit seeldng tbe legal *"."285 benefits of . 
their purported marriage. Nor is the absen.ce of such 
lawsuits surprising, since any reasonable court would stay 
such actions pending the outcome of the ongoing 
constitutional litigation. [FN I] 

FN 1. The majority does note that "ofiicia.ls of the 
federal Social Security Administration bad raised 
questions regarding that agency's processing of 
name-change applications resulting. from. 
California marriages" (maj. opn., mite, 17 

Cal.Rptr.3d at p. 233, 95 P.3d at p. 465), but this 
is unlikely to be a serioLJs problem because San 
Francisco used.· a. · nonstandard, easily 
recognizable form for licensing same-sex 
marriages (id, at pp. 232- 233, 239~240, 95 P.3d 
at pp. 464-465,470- 472). 

The majority's decision to declare the existing marriages 
void is unfair for the additional reason that the affected 
couples have not been joined as parties or given notice 
and an opportunity to appear. On March 12, 2004, we 
denied all petitions to intervene filed by affected couples. 
That ruling made sense at the time it was announceo 
because our prior ·order of March 11, 2004, which 
specified the issues to be ·briefed and argued: did not 
identify the validity of the existing marriages as an issue. 
Only on April l 4, 2004, aftel' haviog denied tbe petitions 
to intervene, did the couii identify and solicit briefing on 
the issue of the marriages' validity. To declare marriages 
void a~er denying requests by the purported· spouses to 
appear in court as parties and be heard on the matter is 
hard to justify, to say the least. [FN2l. 

FN2. Compare Code of Civil Procedure section 
389, subdivision (a): "A person who· is subject to 
service of process and whose joinder will not 
deprive the court of jurisdiction over the subject 
matter of the action shall be joined as a party in 
.the ·action if ... (2) he claims an interest relating 
to tbe subject of the action and is so situated that 
tl1e disposition of the actiGm in his absence may 
(i)· Eis a practical matter impair or impeoe his 
abiiity to protect that interest...." . 

The majority counters that "the legal arguments of such 
couples with regard to the question of the validity of the 
existing same-sex marriages have been heard and fully 
considered." (Maj. opn., ante, l 7 Cal.Rptr.3d at_ p. 270, 
95 P.3d at p. 496.) But this is a Claim a court may not in 
good conscience make unless it has given,. to the persons 
.whose rights it is purpmiing to adjudicate, notice and the 
opportunity to appear. This is the irreducible minimum of 
due process, even in cases involving numerous parties. 
(See Mullane v.'Central Hanover Tr. Co. ll950) 339 U.S. 
306. 314-315. 70 s,ct. 652, 94 L.Ed. 865.) Amicus cw-iae 
briefs, which any inember of 'the public may ask. to file · 
and which the comt has no obligation to read, cannot 
seriously be thought .to satisfy these requirements. The · 
majority writes· that "requhing each of tbe thousands of 
same-sex couples to be named and· served as parties in the 
present action, would add nothing of substance to· thi.s 
proceeding." (Maj. opn.; ante, 17 Cal.Rptr.3d at p. 269, 
95 P.3d at p. 495.) Of *1135 course, the same argument 
can be made in many class actions with respect to the 
absent members of the class, but due process still gives 
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each class inember the right to notice and the opportunity 
to appear. (Mullane v. Central Hanover r,.: Ca., supra 
339 U.S. at op. 314-315. 70 S.Ct. 652.) Bere, notice has 
been given to no11e of the 4,000 affected couples; a11d 
even the 11 same-sex couples who affirmatively sought to 
intervene were denied 'the opportllllity to appear. (Maj. 
opn., ante,· I 7 Cal.Rptr.3d at p. 270, 95 P.3d at p. 496.) 
What the majority has done, in effect, is to give 
petitioners. the benefit of an action against a defendant 
class of same-sex couples free of the burden of procedural 
due process. If the inajority truly desired to hear the 
views of the same-sex couples. u"286 whose rights it is 
adjudicating, it would not proceed in absentia. 

Aware of this problem, the majority offers a specious 
imitation of due process by ordering the city to notify the 
same•sex couples that this court has decided their 
man·iages are voi~, and to "provide these couples an 
opportunity to demonstrate that their marriages· are not 
same-sex marriages" before canceling their IT\Brriage 
records. (Maj. opn., ante, 17 Cal'.Rptr.3d at p. 273, 274, 
95 P.3d at pp. 499, 500; see also id., at p. 270, 95 P.3d at 
p. 497.) This procedure may prevent the city from 
mistakenly deleting the records of heterosexual marriages, 
but it cannot benefit any same-sex couple. Notice after 
the **510 fact that one's rights have be~11 adjudicated is 
not due process. 

The majority attempts to justify the procedural shortcuts 
it is taking by invoking the rule that "[a) marriage 
prohibited as ... illegal and declared to he 'void' or 'void 
from the beginning' is a legal nullity and its validity may 
be asserted or shown in any proceeding in whi di tlie fact 

. of marriage mai be material." (Estate of Gl'egarson 
-(1911) 160 Cal. 21. 26, 116 P. 60, quoted in maj. opn., 
ante, 17 Cal.Rptr.3d.at p. 269, 95 P.3d at p. 495.) But 
that rule, until today, has permitted persons other than 
spouses to challenge the validity of a marriage ·011(11 as 
and when necessary to resolve another issue in the case, 
for example, the legitimacy of an heir's claim to property 
or an assertion of marital p1ivilege. · Jn essence, the 
Gregor·son rule simply recognizes that a iitigant whose 
claim or defense depends on the validity or invaiidity of a 
marriage may . introduce evidence to prove the point. 
f.Etlll We have never held that this type of collateral 
attack OD a marriage has any binding effect on nonparties 
to the *1136 action. A court's refusal in the course of a 
criminal trial to recognize a claim of marital privilege, for 
example, does not compel the State Office of Vital 
Records to destroy a rec01'd of the marriage. The majority 
asserts that the question of the existing man:iages' validity 
or invalidity is material because it is "central io the scape 
of the remedy that may and should be ordered in this 
case." (Maj. opr~,, ante, 17 Cal.Rptr.3d at p. 269, 95 P.3d 
at p. 495, italics added.) But this is just another way of 

saying the question is material because the Attorney 
General has asked us to decide it.. With this reasonirio 
the majority assumes the ·conclusion and converts th~ 
Gregorson rule into a pretext for denying fundamental · 
foirness. 

FN3. For example, Estate o( Elliott (1913) '!65 
Cal. 339, 343, 132 P. 439 (decedent's daughter 
may challenge purported marriage of decedent to 
person seeld.ng ·appointment as administrator); 
Estme o(Stark 11941) 48 Cal.App.2d 209. 215• 
216, I 19 P.2d 961 (heirs may challenge marriage 
of decedent's parents to show that· other 
purported heirs were illegitimate and, thus, lack 
standing to contest the will); Peovle v. Little 
11940) 4 l Cal.App.2d 797, BOD-BO 1. 107 P.2'd 
634 (the People in a criminal case may challenge 
defendant's roa1Tiage to an alleged coconspirator 
in .. order to avoid the rule that spouses cannot 
commit the crime ·of conspiracy); Peov/e v. 
MacDoiiold Cl 938) 24 Cal.Apo.2d 702. 704-705. 
76 P .2d .121 (the People in a criminal case may 
challenge defen.dant's roa1Tiage to a witness in 
order to defeat a claim of spousal privilege); 
People v. Glab CI936) 13 Cal.App.2d 528, 535, 
57 P.2d 588 (same). 

II. 
I also do not join in the majority's unnecessary, w10e

. ranging comments on the respective powers of the judicial 
and executive brancl1es of govenunent. 

The ostensible occasion for the majority's comments--a 
threat to the rule of Jaw (maj. opn., ame, 17 Cal.Rptr.3d at · 
p. 273, ***287 95 P.3d at p. 499)-- seems· an extravagmt 
characterization of recent events. On March 11, 2004, 
when we assumed jurisdiction and issued an interim order 
directing San Francisco officials to cease licensing same
sex marriages, those officials . immediately stopped. -
Apparently the only reason they had not stopped earlier is 
that the lower. courts had denied similar applications for 
interim relief. While citY officials evidently understood 
their oaths of office as commanding obedience to the 
Constitution rather: than to the marriage statutes they 
believed to be ulicon:stitutional, those. officials never so 
much as hinted that they would not respect the authority 
of the courts to decide the matter. Indeed, not only did our 
interim order meet with immediate, unreserved 
compliance. by city officials, but the ·same order 
apparently sufficed to recall to duty any other public 
officials who might privately have been thinking to follow 
Sao Francisco's lead. In the meantime, not one ·of 
California's SB counties or over 400 mm1icipalities has 
I icensed a same-sex marriage. 
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Under these circumstances, l see no justification for 
asserting a broad claim of power over tlie executive 
branch. Mah no mistake, the majority does assert such a 
claim by holding tJ1at executive officers must follow 
statutory rather than constitutional law until a court gives 
them .,permission in advance to -do· otb-erwise. For the 
judiciary to asse1t such power over the executive branch 
is fundamentally misguided. As the high court **Sil bas 
explained, [i]n the performance of assigned 
constitutional duties each branch of the Government must 
initially interpret the Constitution. and the interpretation 
of its powers by any brancb is due great respect froin the 
others." !United States v. NLwn (1974) 418 U.S. 683. 
703, 94 S.Ct. 3090, 41 L.Ed.2d 1039, italics added.) To 
recognize that an executive officer has the practical 
freedom to act based on an interpretation. of the 
Constitution ibat may ultiinately prove to be wrong "1!37 
does not 'mean the rule of.law has collapsed, So long as' 
the courts remain open to hear legal 6hallenges to 
executive conduct, so long as tbe courts have power to . 
enjoin such conduct .pending final determination of its 
legality, and so long as the other branches aclmowledge 
the courts' roi'e as " 'ultimate interpreter of the 
Constitution' "_-·(id., at p. 704. 94 S.Ct. 3090, .quoting 
Baker v. Carrl1962) 369 U.S. 186, 211. 82 S.Ct.. 6.91, 7 
L.Ed.2d 663) in matters properly within their jurisdiction, 

6 no genuine threat to the rule of law exists. San 
~ Francisco's compliance with our interim order eloquently· 

demonstrates this, 
. . . ' 

··~· 

Furthermore, a rnle requiring an executive officer to seek 
a court's permission before declining to comply with an 
apparently UJJconsti.tutioual. statute is fundamentally at 
odds with the separation of powers and, in many cases, 
unenforceable. The executive branch is necessarily 
active, managing events as they occur. The judicial 
branch is. necessarily reactive, waiting until invited to 
serve as neutral referee. The executive branch does not 
await the courts' pleasure. A rule to the contrary, though 
perhaps enforceable· agailIBt local officiais iii some cases, 
will be impossible to enforce against executive officers 
who exercise a greatei share of the state's power, such as a 
Govern6~ or an Attorney General. By happy tradition i.n 
this country, executive officers have generally acquiesced 
in the judicial 'branch's traditional claim of final authority 
to resolve constitutional 'disputes .. ( Morbu111 v. Madi.son 
(]803)-1Cranch137. 5 U:S. 137, 176, 2'L.Ed. 60; see 
also United States v. Nixon, su01:0. 418 U.S. 683, 703, 94 
S.Ct. 3090, 41 L.Ed.2d 1039.) But a court can never 
afford to forget tbat the judiciary "may truly be said to 
have neither · Force nor ***288 Will, but merely 
judgment; .and must ultimately depend upo11 the aid of the 
executive arm even for the efficacy of itB judgmentS." 

.A (Hamilton, The Federalist No,, 78 (Willis ed.1982) p. 

..., 394.) Accordingly, we are ill advised to announce 

categorical rules that will :n.9L_,_s.t1md,- th~: :~~st of harder 
cases. 

.. ·;~ .. ·.'·" •.:' ':- · .. 

The majority . aclm~wledg:e;~-'.>tji'~i "leg)slatcirs and 
executive officials may take)rito . account_ ocinstitutional 
considerations in making discretionary decisions withiJJ 
their authorized sphere of actlon~such as whether to enact 
or veto proposed legislation or exercise prosecutorial 
discretion." (Maj. op11., ante, 17 Cal.Rptr.3d at p. 230, 95 
PJd at p. 463.) But the majority views executive officers 
exercising "ministerial" functions as statutory automatons, 
denied even the scope to obey their oaths of office to 
follow the Constitution. (Ibid.) Contrary to the majority, I 
do riot find the purported distinction between 
discretionmy and ministerial functions helpful in this 
context. Were not state officials performing ministerial 
functions when, strictly enforcing state segregation laws 
in the years following. Brown v. Board of Education 
(1954) 347 U.S. 483, 74 S.Ct. 686. 98 L.Ed. 873, they 
refused to admit African-American pupils to all-White 
schools until the courts had .applied Brown's decision 
about a Kansas school system to each state's law? We 
fom1erly believed that school officials' oaths of office to 
obey the Constitution had sufficient gravity in such cases 
to permit them to obey the higher law, even before the 
courts had *1138 spoken state by state. (Southem Pac. 
Transoo1·tatio1'1 Co. v. Public Utilities Com. 11976) 18 
Cal.3d 308, 311. fu. 2 [3d par.l 134 Cal.Rntr. 189, 556 
P.2d 289.) So, too, did the United States Supreme Court. 
(Cooper v. Aaron (1958) 358 U.S. l. 18-20, 78 S.Ct . 
140 I. 3 L.Ed.2d 5 .) Today; in contrast, the' majority 
equivocates on this point (see maj. opn,, ante, 17 
Cal.Rptr.3d at pp. 258-259, 95 PJd 486-487) and writes 
that "a public official 'foithfuJ!y upholds the ·Constitution 
by complying with the mandates of the Legislature, 

·leaving to comis the decision whether those mandates are 
invalid' " (id., at p. 257, 95 P.3d at p. '485, quoting 
Southern Pac. Transportation· Co. v. Public Utilities 
Com .. sum·a, at n. 319. 134 Cul.Rntr. 189. 556 P.2d 289 
(cone. & dis. opn. of Mosk, J.)). But **512 as hi.star)' 
demonstrates, however convenient the majority's view 
may be in dealing with subordinate officers within a 
governmental hierarchy,-that view is not entirely correct. 

The majority's strong view of judicial- power over the 
executive branch · 1eads it to ' suggest, albeit without 
acrually so holding, that a state may properly condition on 
advance judicial approval its executive .officers' duty to 
obey even thefederal Constitution. The·majority writes, 
for example, that "(t]he city has not cited any case holding 
that the federal Constitution prohibits a state from 
defining the authority of a state's· executive officials in a 
manner that requires si.1ch officials to comply ·with a 
clearly applicable statute unless and until such a statute is 
judicially' determiiied to be unconstitutional" (maj. opn., 
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ante, 17 Ca!.Rptr.3d at p. 265, 95 P.3d at p. 492), and that 
" 'the power of a public officer to question the 
constitutionality of a statute as ru1 excuse for refusing to 
enforce it .. : is a p11re/y local question' [Citation]--thnt is, 
purely a question of state (not federal) law" (id, at p. 266, 
95 P.3d at pp. 493-494, quoting Smith v. Indiana (]903) 
191 U.S. 138. 148.· 24 S.Ct. 51. 48 L.Ed. 125. italics in 
maj. opn.).~ · 

FN4. In Smith v.· Jndiana. suDra, I 91 U.S. 138, 
24 S.Ct. 51. 48 L.Ed. 125. the high cou1t held 
only that it would not necessarily recog11~ a 
state official's standing to challenge a state law 
on federal grounds. (See id .. at pp. 148-150: 24 
S.Ct. 51 .) 'Even an this narrow point, Smith has 
not been consistently· followed. (See Board o( 
Education v. Allen (1968).392 U.S: 236, 241. fn. 
5. 88 S.Ct. 1923, 20 L.Ed.2d 1060 [local school· 
officials permitted to challenge tmder the federal 
Constitution a. state statute requiring them to 
purchase ana loan textbooks to parochial school 
pupils]; Coleman v. Miller 11939) 307 U.S. 433, 
438 & fn. 3, 59 S.Ct. 972. 83 L.Ed. 1385 [state 
legislators permitted· to challenge un·aer the 
federal Constitution state's procedures for 
recording votes on constitutional amendments]; 
cf. id, at o. 466. 59 S.Ct: 972 (separate opn. of 
Frankfurter, J., citing Smith ); Akron Board of 
Ed. v. State Board of Ed. of Ohio (6th Cir.1974) 
490 F.2d 1285. 1290-1291,.cert. den., sub norn. 
State Board of Education of Ohio v. Akron 
Board of Educalion (1974) 4 l 7 U.S. 932. 94 
S.Ct. 2644, · 41 · L.Ed.2d . 236 [local school 
officials permitted to challenge under the federal 
Constitution state officials' decision to transfer 
White students from desegregated schools·to all-. 
White schools]; cf, Alo·on Boa1·d of Ed. 1>. State 
Board of Ed. of Ohio, su.ora. 490 F.2d at o. 1296 
(cone. & dis. opn. of Pratt, J .. citiJ.1g Smith).) 

***289 Given that respondent city officials have 
complied with our interim order to cease issuing same-se.x 
marriage licenses, and that the constitutionality of the 
existing maffia.ge statutes is presently under review, I 
consider the majority's determination to· speculate about 
the limits of a state. official's duty to obey "J 139 the 
federal Constitution unnecessary and regrettable. A court 

· should not trifle with·the doctrine invoked- by recalcitrant 
state officials, in the years following Brown v. Boa1·d o( 
Education. wpra, 347 U.S. 483. 74 S.Ct. 686. 98 L.Ed. 
873 to rationalize their delay . in· complying with the 
f:u'rteentb Amendment. The high court definitively 
repudiated this e1Toneous doctrine in CooDer v. Aaron, · 
simra, 358 U.S.!. l·B. 78 S.Ct.J401, 3 L.Ed.2d 5: ''No 
state legislator or executive or judicial officer can war 

·.:.against the Constitution without viola.ting. his undertaking 
. ~,·to;suppmt it." The United States Constitution, itself, 

"·immediately commands tbe unqualified obedience of state 
''·'·offieials in miicJe.Vl, section 3, which declares that "all 

executive and judicial officers, both of the United States 
and of the several states, shall be bound by oath or 
.affu"ma.tion, to support this Constitution .... " (Italics added; 
see also· CooJ:Jer v. Aaron, 11uDra, 358 U.S. at pp. 19-20, 
78 S.Ct. 1401.l 

We, as a court, .should not claim .i:nore power than we 
need to do our job effectively. In paiiicular, strong claims 
of judicial power over the executive branch are best left 
unmade and, if they must be made, are best reserved for 
cases presenting a real threat to the separation of powers-" 
a threat that provides manifest necessity for the claim, a 
genuine test of the claim's validity, and a suitable 
incentive for caution in its articulation. None o'f these 
conditions, all of which are necessary to ensure sound 
decisions in hard cases, is· present here. 

m. 
In conclusion, I agree with the majority's decision to 

order city officials not to license additional same-sex 
marriages pending resolution of the constitutional 
chnilenges to the existing marriage statutes. To say more 
at this time is neither necessary nor wise. 

33 Cal.4th 1055, 95 P.3d 459, 17 Cal.Rptr.3d 225, 04 
Cai. Daily Op. Serv. 7342, 2004 Daily .Journal D.A.R. 
9916 
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STATE OF CALIFORNIA · EXHlBlT 2 1 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 
PHONE: (916) 323·3562 

• FAX: (916) 445·0278 
• E-mail: csmln!a@csm.ca.gov 

August 16, 2006 

Mr. Allan Burdick 
.DMG-Maximus 
4320 Auburn Blvd., Suite 2000 

. Sacramento, CA 95841 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 

Re: Request forReconsideration and Hearing Date 
Binding Arbitration (0 l-TC-07) 
City of Palos Verdes Estates, Claimant 
Code of Civil Procedure, Sections 1281.1, 1299, 1299.:i, 1299.3 
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 
Statutes 2000, Chapter 906 

Dear Mr. Burdick: 

The Chairperson of the Commission on State Mandates has requested the reconsideration of the 
. statement of decision for this.test claim, which was decided at the July 28,.2006 Commission 

- .hearing. A copy of the request for reconsideration is enclosed. 

The request for reconsideration is set for hearing on Wednesday, October 4, 2006 at l :30 p.m; 
in Room 126 of the State Capitol, Sacramento, California. Five affinnative votes are required · 
for the Commission to grant this request. If it is granted, the reconsideration will be set for the 
December hearing. · 

Please contact Deborah Borzelleri at (916) 322-4230 if you have any questions. 

~:tvJ,~ 
. PAULAHJ.GASHI {) 

Executive Director · 

Enclosures: Request for Reconsiderntion 
Adopted Statement of Decision 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

· SACRAMENTO, CA 95814 
PHONE:: (916) 323-3562 

"111!J1!'X: (916) 445-0278_ 
'9"'-mall:.csmlnfo@csm.ca.gov 

August 16, 2006 

Paula Higashi 
Executive Director 
Cmmnission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: Request for Reconsideration of Statement of Decision 
Binding Arbitration, 0 l -TC-07 

De~r Ms. Higashi:· 

RECEIVED 
AUG 1 6 2006 

COMMISSION ON 
STATE MANDATES 

GRAY DAVIS, Governor 

I am requesting that the Commissi~n reconsider the Statement-of Decision.adopted on 
July 28, 2006, on the Binding Arbitration test claim. The Commission determined that 
the test claim statute did not constitute a "new program or higher level of service:" The 
claimant modified the test claim and presented new information at the hearing, which I 
believe should be incorporated into the analysis, and could result in a modified 
·Commission decision. · 

I have directed staff to prepare the attached request for reconsideration pursuant to the 
Commission's regulations. · 

Sincerely, 

~ 
ANNES 
Chairperson 
Commission on State Mandates 

Enclosure 

.. 
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· J :/mandates/01-TC-07 /request for reconsideration 

REQUEST FOR RECONSIDERATION BY COMMISSION MEMBER 
(Gov. Code,§ 17559; Cal. Code Regs., tit. 2, § 1188.4) 

Code of Civil Procedure Sect.ions 1281.1, 1299,.1299.2, 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 

As Added by Statutes 2000, Chapter 906 

Binding Arbitration (Ol-TC-07) 

Filed by City of Palos Verdes Estates, Claimant 

. 111.is is a request to reconsider the Commission's decision adopted on July 28,· 2006, on this. 
test claim pursuant to Goverrunent Code section 1.7559 and section 1188.4 of the 
Commission's regulations. The Comniission Chairperson has' directed staff to prepare.this 
request. For the following reasons, the Cmmnission Chairperson requests that · 
r¢consideration of the prior statement of decision be granted, 

Background 

Government Code section 17559, subdivision (a), grants the Commission, within statutory 
timeframes, discretion to reconsider a prior final decision. That section states the 
following: 

The commission may orde~· a reconsideration of all or part of a.test claim or 
incorrect reduction claim on petition of any party. The power to order a 
re.consideration or amend a test claim decision shall expire 30 days after the 
statement of decision is delivered or mailed to the claimant. If additional time is 
needed to evaluate a petition for reconsideration filed prior to the expiration of the 
30-day period, the commission may grant a stay of that expiration for no more than 
30 days, solely for the purpose of considering the petition. Ifno action is. taken on a· 
petition within the time allowed· for ordering reconsideration, the petition shal.1 be 
deemed denied. · 

Section 1188.4 of the Commission's regulations authorizes any Commission member to 
request reconsideration to conect ail enor cif!aw if the request is made no later than 30 
days after the statement'of decision is delivered or mailed to the claimant. (Cal. Code 
Regs., tit. 2, § 11~8.4, subd. (b).). 

The regulations require that all requests for reconsideration be submitted in writin'g and 
shall contain the name and address of the requesting party, a copy of the Commission's· 

. prior final decision, a detailed statement of the reasons for the request, a desc1iption of the 
proposed change to be made in the prior final decision, and a statement that the request for 
reconsideration and all attachments have been sent to the claima11t, interested paiiies, and 
affected state agencies. (Cal. Code Regs., tit. 2, § 1188.4, subd. (c).) · 

Before the Commission considers the request for reconsideration, conunission staff is 
required to prepare a written analysis and recommend whether the request for 
reconsideration should be granted. The Commission must consider the request at a 
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scheduled meeting, and five affirmative votes are required to grant the request. (Cal. Code 
Regs., tit. 2, § 1188.4, subd. (g).) · 

If the.Commission grants the request for reconsideration, a second hearing must be 
conducte~ to determine if the prior final decision iS.6ontrary to_ law and to coi:rect an error 
of law. Comniissiori staff prepares a written draft a1id final' analysis for the purpose of 
assisting the Commissio~,in dete1mining whetb,er the,prior final decision is contrary to law. 
The final analysis shall iriC!ude a· review of the written, comments on. the draft staff analysis 
that are filed by other ,i,;tate agencies, interested parties, and the requestor, 'and shall be 
presented to the Commission bef\:ire the scheduled hearing. Five affirmative votes are 
required to change a prior final decision. (Cal. Code Regs.,. tit. 2, § 1188.4, subd. (g).) 

Statement of Decis'ion 

On July 28, 2006, tlJ.e Commission adopted a statement of decision denying this test claim 
·for activities relat~4 to lo.cal government participation in binding' fil:bitratioii,' putsuaht to· · 
Code ofCivilPioC'~duresections 1281.1, and 1299.througli 1299.9'. Tl:ie Cofumissioh 
concluded the.,foffov;~hg:. · 

[T]he Commission fmds that the test. ¢1,aun legi~fation d~es no( const!tute a new· 
program or higher level of service. The test claim legislation requires tlfolpcal · . 
agency to engage in a bhiding arbitration pro·c.ess that may result in increased costs 
associated with ~p:i.i.J,16yee compens~ticii;i (Jr p

0

e~efits. The cases have consistently 
held·t~atadditional costs alone, in a~sehce of 8Qme.increase in the actual level or" 
quality of governmental services provided to the public, do not constitute an . 
"enhanced service to the public'" and therefore do not impose a riew' ptd:gram or 
higher~~~!?~ b:f ser'\ii9e. on local governments within the me·~.~:pf E!ffi.cl~ (Cill B, 
sec~io~i. fJ. of the California Cbnstilution. ·;Since strikes bjla\y ·e1!ff?.rceajiht officers 
and'fue, ~ervices pe~sbnnel ar'e prohibited by law, rid successful ?-i'gurj:i,(frjt can be 
made·that-the test ciaim legislation affects law enforcement or frrefighting service to 
~e#~ ~ . . 

The claimant bad initially reqµested reimbursement fori 1) costs t~ litigate the test ciaim 
legislation; 2) in,preased 9osts for salaries and benefits that could result from the binding 
arbitration award; 3) increased costs for compensation package "enhancements''. that could 
be offered by the local agency as a ·result of vulnerabilities in its bargaining position; and 
4) other costs related to binding arbitration activities. 

At the hearing, however, the. claimant withdrew its request for reimbursement for the 
litigation, compensation aiJ.d compensation enhancement costs identified; Testimony was 

· also provided ~t the heaijng. that regardless of the legalio/ cif strike~ by public safety ·. 
persoru1el, strike~ do still occur in the less obvious fmm of "blue flu" or in other ways. The 
claimant also pi:es·ented exhibits at the hearing consisting oftest claims and parameters and 
guidelines, related to collective· hargaini.hg, that were previously heard by the Commission.: . 

TI1e statement of decision was mailed to the 618.imant; ii1terested parties, .and affected state. 
agencies on August 7, 2006. A copy. of the statement of decision is attached to this request 
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Reason for the Request and Proposed Changes to Statement of Decision 

Removing the costs for litigating the test claim legislation and employee compensation 
significantly modified the test claim, causing the need for a reevaluation of activities that 
are required by the test claim statute (i.e., designating mi m·bitration panel member, 
pmticipating in hearings, and preparing a "last best offer of settlement"): 

The statement of decision relied upon cases supp01ting the concept that no higher level of 
service to the public is provided when there are increased costs for compensation or 
benefits alone. For example, City of Richmond v. Cominission on State Mandates (1998) 
64 Cal.App4h 1190, cited in the statement of decision, held that even though increased 
employee benefits may generate a higher quality of local safety officers, the test claim 
legislation did not constitute a new program .or higher level of service; the court stated that 
"[a] higher cost to the local government for compensating its employees is not the same as· 
a higher cost of providing services to the public." However, Cit;i of Richmond was based 
on test claim legislation that increased the cost for death benefits for local safety members, 
but did not result in actual mandated activities. · · 

The statement of decision also relied upon San Diego Unified School District 1;, . . 
Commission on State Mandates (2004}33 Cal:4th 859, which surnmarized and reaffhmed 
several previous cases to illustrate what constitutes a "new program or higher level of 
ser"!ice." However; none of the older cases cited (County of Los Angeles, City of 
SacF/.iinento, City of Richmond and City of Anaheim) denied reimbursement for actual 
acti\iihes imposed on the local age11cies. In addition, San Diego Unified School Dist. did 
notaddress the issue of "new program or higher level of service" in the context of actual 
activities mandated by test claim legislation which increased the costs of employee 
compensation or benefits. 

The analysis should be modified to apply the City of Richmond and San Diego Unified 
School District cases to the test claim as revised at the July 28 hearing. 
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BEFORE THE 

COM1vITSSION ON STATE :MANDATES 

STA TE OF CALIFORNIA · 

IN RE TEST CLAIM: 

Code of Civil Procedtu·e Sections 1281.1, 1299, 
1299.2, 1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 
1299.8, and 1299.9; 

Statutes 2000, Chapter 906 

Fil.ed on October 24, 2001 by the Cify of 
Palos Verdes Estates, Cla.imant. · 

Case No.: 01-Tq-07 

Binding Arbitration 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, · 
CHAPTER 2.5, ARTICLE 7 

(Adopted cm July 28, 2006) 

STATEMENT OF DECISION 
The Commission 011 State Mandates ("Commission") heard and decided this test claim during 
a regularly scheduled hearing on July 28, 2006. Pamela Stone; Dan Dreiling;· and John Liebert 
appeared on behalf of claimant City of Palos Verdes Estates. Susan Geauacou appeared on 
behalf of the Department of Finance. · 

The law applicable to the Ccin:irr!jssion's dete1111inati01i'Ofa reirhbu~·sable state-mandated 
. program is article XIII B, sectign 6 of the California Cqnstitution, Goverm11ent Code section. 

17500 et seq., and related caiie law. · · · 

The Commission adopted the. staff analysis at the hearing by a vote of 6-1 to deny this test 
cl~. . 

Summary of Findings · 

This test claim ip.volves legislation regarding labor relations between local agencies and their 
law enforcement officers· and fireftghters, and provides that, whi:ire an impasse in negotiations 
has been declared, and if the employee qrganization so requests, the parties would be subject 
to binding arbitration. · 

The test claim legislation was effective on Janu~ry 1, 2001, but was declared ~ncoristitutional 
by the California Supreme Court on April 21, 2003,.as violating "home rule" provisions of the 
California Constitution. The claimant requests reimbursement from' the effective dc:tte of the 
legisli.ttion (January 1, 2001) until the court determined the legislation unconstitutional on 
April 21, 2003. 

Thus, this test claim presents the following issues: 
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performance of their official duties.3 Additionally, the Fourth District Comi of Appeal has 
held that police work stoppages are per se illegal.4 · · · . . . 

Under the Meyers-Mllias-Bri:lwn Act, the local employer establishes rules and regulations 
regarding employer-employee relations, in consultation with employee orga.llizations.5 Tlie 
local agency employer is obligated to meet and confer in good faith with representatives of 
employee bargaining units on matters withii1 the scope 6f representation.6 If agreement is · 
reached between the employer E\lld the employee rej:n:esentatives, that agreeni.ent is 
memorialized iii a rriemorandum ofunderstandi11g which becomes bi.ndiI1g once the local 
governing bod~ adopts it.7 . · . . · · · · . . 

Test Cla.im Legislation 

The test claim legislation8 added severii.l sections t6 the c·ode of Civil Procedure pro~idiI1g 
new, detailed procedures that co.uld be invoked by the employee organization in the_ event an 
impasse in negotiatioris ilas been declared. Section.1299 stated the following legislative intent: 

The Legislatur~ hereby finds and declares that strikes taken by firefighters 
and law eriforcement officers against p~blic employers are a matter of 
statewide concern, are a predictable consequence of iabor strife and poor 
morale that is often the outgrowth of substandard wages· and benefits, ai1d 
are not in the public interest. The Legislature further finds and declares that . 
the dispute resolution procedures contained in this title provide tlie 
appropriate method for resolying public si;:ctor labor disputes that could 
otherwise lead to strikes by firefighters or law enforcement officers. 

It is ~he intent 6fthe Legislature to prqtect the he;uth and welfare ofth,e . 
public. b):' p;r,oviding iinpasse rep1'bqi~~ ne,cessary to afford public e~plpyers. 
thi::· opporWJ;iity to safely alleviate the effects of labor sb.ife that would 
otherwise lead to strikes by firefighters and law enforcement officers. It is 
further the. intent of the Legislature that, in order to" effecµ.i~te its 

. predoininai1t purpose, this title be construed to apply broadly to all public 
employei·s, including, but not limited. to, chmier cities, cotmties, arid cities 
and counties in this state. · -

It is not the h1terit of tl;e L~gislature to alter the scope. of issues subj ed to 
collective bargaining between public employers and· eniployee oi:g°ai:llzatfons 
representing firefighters or law enforcement officers. . 

The provisi011.s of this title are ipteuded by the Legi,slature to govern the: 
resolution 6f impasses reached in collective. barg.aining between pub.lie 

3 Labor Code s~ction 1962. 
. . 

4 City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568: 
5 Govei:riment Code section 3507. 

· 6 Govermnent Code section 3505. ... 
7 Govenu11ent Code section 3505.1. 

- . . 
8 Statutes 2000, chapter906 (Sen. Bill No. 402). 
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employers and employee organizations representing firefighters E1Ud law 
enforcement officers over economic issues that remain in dispute over their 
respective interests ... 

The legislation provided that if an impasse was declared after the parties exhausted their 
mutual efforts to teach agreement over matters within the scope of the negotiation, and the 
patties were unable to agree to the appointment of a mediator, or if a mediator agreed to by the 
parties was unable to effect settlement of a dispute between the parties; the employee 
organization could, by written notification to the employer, request that their differences be 
submitted to an arbib:ation panel.9 Within three days after receipt of written notification, each 
pruty was reqtiired to designate one member of the panel, and those two members, within five. 
days thereafter, were required to designate an additional impartial person with experience in 
labor ru1d management dispute resolution to act as chairperson of the arbitration pariel. 10 

TI1e arbitration panel was required to meet with the parties within ten days after its· 
establishment, or after any additional pe11ods of time mutually agi:eed upon. 11 The panel was 

. autho1faed to make inquiries and investigations, hold hearings, i.md tal<¢:any other action, 
inoluding further mediatioi1, that the pru;iel deem~d appropriB.te. 12 Five days prior to the 
commencement of the arbitration panel's hearings, each ofthe parties was required to submit a 
iast best offer of settlement mi. the disputed issues. 13 The panel decided the disputed issues 

;; ... ,·sepru·ateiy, or if mutually agreed, by selecting the last best offer package that most nearly 
-~ :- complied with specified factors. 14 

- · . . . .· _ 

111e pa11el then deliv~red a copy of its decision to the pruiies, but the decision could hot be 
·publicly disdosed for five days. 15 The decision was not binding dliring that period, and the 
parties could meet.privately to resolve their differences and, by mutual agreement, modify the 
panel's decision: 16 At the.-end of the five-day jfoiioa, the d~cision as it may have been 
modified by the parties was publicly disclosed mid binding ·on the parties, 17 . 

· Code of Civil Procedure section 1299.9, subdivisiop. (b), provided that, unless otherwise· 
agreed to by the parties, the costs of the arbitration proceeding and the expenses of the . 

~arbitration panel, except those of the employer representative, would be borne by the employee . ... _ . . 
orgamzat1011; · - · · . . . · 

~: 
' . 

9 Code of Civil Procedure section 1299 .4, subdivision·(a) . 

. 
1° Code of Civil Procedure section 1299.4, subdivision (b). 
11 Code of Civil Procedure section 1299.5, subdivision (a). 
12 Ibid. 

n Code of Civil Prbcedure section 1299.6, subdivision (a). 
14 Ibid . 

. 
15 Code of Civil Procedure section 1299.7, subdivision (a). 
16 Ibid. 
17 Code of Civil Procedme section 1299. 7, subdivision (b). 
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Test Claim Legislation Declared Unconstitutional 

The t'est claim legislation in its entirety was declared un~onstitutional by the California 
Supreme Court oh April 21, 2003, as violating portions of article XI of the California 
Constitution. 18 The basis for the decision is that the legislation:· ·i) deprives .the county of its. 
authority to provide for the compensation of its employees as guaranteed in article XI., 
section I, subdivisioil (b ); and 2) delegates to a private body the power to interfere with local 
agency financial affairs and to·perfonn a municipal function; as prohibited in article XI,· 
section 11, subdivision (a); 19 · · . ·. . . . · 

Claimant's Posit\on 
' ' 

· Th.e clain1ai1t contends that th1dest claim,legislation constitutes a reimbursable state-mandated 
program within the meaning Of artiCle XIII B, section 6 of the California Constitution and 
Government Code section 17514. 

Claima~t asserts that costs fotthe following activities will.be inclined ~~d~1;e reimbu.rsable: ·· 
. . . ' . 

' D Co~ts fo1: trainiilg age1wy management, counsel, staff E)lld members of governing' 
bodies regardhig Sl3 402 as,well as the intdcri6ies thereof. · 

o Costs incident fo restrnqturing bargaining units that include einployees tl1~t ~·e covered 
by $ .B. 402 and those which are not covered.By SB 402, · · 

o hlcreased Stafftirrle in preparing for negoti~tiollii in order to colled·ruid compile 
comparability data specified in Code of Civil Procedure, section 1299 .4. 

0 hlcreas~d time of agency p~,g9tiat~rs, including stef:[;' cb~lt?J,its, .and attorneys, in ' -
harJ.dling two track i1egotiations: those economic issues.which are su.bject to SB 402 W 
arbitration :a.nd those is'sues which' are not tmbj ect to arbitratioi1. ' ' 

o Time to.p1:epare·fof and c:o;;§ii}t vyi:th ·the goveriilii.g btiarct'regardhig.the'last best and· 
fuial offertb be subi!iitted, t6 'the, arbitration panel. 

o Time to p1:epaie for ami' partidpate ii,1 ariy mediation. p1:ocess. . 
o Cqnsulting time ofn~gotiators, staffap.d counsel in selecting the agency panel member .. 
o Time 'oftl:ie agency'negotiat6rs, staff and counsel in vetting and seiecting a neutral 

.. 
0 

G 

' 0 

D 

arbitrator. · . 
Time oftb~ agency negotiators, staff and counsel in briefing the agen'cy panel member .. 
Time of the.agency negotiators', staff ai1d counsel in 'preparing for the arbitration 
hearing. 
Time of the agency negotiators, staff and counsel in vetting; selecting and preparing 
expert witnesses~ . · 
Time of the agency panel rnernl;>er and attorriey in pre-arbitration meetings of the panel. 
Staff and attorney time involved in discovery pursuant to Code of Civil Procedure, 
sections 1281:1, 1281.2ai1d 1299.8.. · 

.. , Staff, attorney, witness and age~cy panel member time for the bearings. 
0 Att~rney time in preparing the closing brief. . · 

18 County of Riverside v. Superior Court of Riverside County (2003) 30 Cal.4th 278 ((;'our1ty of· 

Riverside). " e 
19 County of Riverside (2003) 30 Cal.4th 278, 282. 
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o Agen~y panel member time in consult~g in closed sessions with the panel. 
o Time of the attorney, negotiators, and staff hi consulting with the ag_ency panel member 

prior to the issuance of the award. -
o Time of the attorney, negotiators, staff, agency panel member, and governing board_ 

· -cons11lting regarding the award and giving directions to agency negotiators. 
o Time of the agency negotiators-to negotiate with the union's negotiating· 

representatives based on the award. 
o Costs of inevitable litigation reg;:u:ding the interpretation of critical provisions of the 

· law which are ambiguous, including the fact that the act covets "all .other fo1111s of 
remuneration," and covers employees perforl.Ili,ng "any related duties" to firefighting 
and investigating. _ · 

Claimant argues, in its April -1 ~, 2006 conunents on the cli'aft staff analysis, .that " [a ]s of 
January l, 2001, local goven:Unent officials had 110 aitemative other than to enforce the 
provisions of this legfslation, otherwise \:hey would be subject to a writ of mandate to compel 
bindii;lg arbitration." Claim:ant further states that "[i]n fact, it was because the County of 
Riverside refused to engage h1 binding ai'bitration that the writ of.mfil1date action was 
co.nunenced against it, resulting in the decision of the Supreme· Court which made this te~t 
claim legislation invalid as being unconstitutional." Claimant believes the cases cited by 
.Commission staff iil the analysis are not on point. . 

.. , ·, 

.. Claii:riant also points out that as legislation goes through the process of being adopted "there 
- are a_plethi;Jra-of committee heatings and analys~~ performed" and_"if there is _any risk-for a 

statute being declared unconstitutional, it should be .l?o~n~ ,by the State, which has the 
--resomces for a full and complete analysis of pendifag leg1slation prior to enacti.n,~:r;it." ·Claimant 

concludes that "[l]ocal authorities have no altem<1,tive than to assume that legi~l,a,t\on is valid 
- _until such time as it is dec!ai'ed unconstitutional by the courts ofthe State of C?liforriia." - . 
' "Tilerefo1·~. the Commission should fuiil that Binding Arbitration was a reirribursable, mandated 
. program from its effective date m1til it was declared unconstitutional . 

. At the heoaring;claimaut withdrew three of the activities origip.~~ly c,laimed for reimblll'seme1:it 
''in the test claim: 1) litigation' costs for determining the co11stfr1~tionality of Statutes 2000, · 

chapter 906; Seri.ate Bill No. 402, in9luding actions for declaratory relief, opposition petitloilS 
to compel _arbitration, and resultant appeals; 2) costs qf implementin'g any arbitration award 
above those that would have been-incun-ed-under the agency's last best and fu1al offer; and 
3) the additional intangible cost element at the last best offer phase of negotiations, involvmg 

·_ "enhancements'' to comperisati01i packages that may be added when the local agency perceives 
possible vulnerabilities in its negotia,ting pos~tion, estimated to be an overall 3% to 5% 
increase based on the mdstrecent negotiations with the Palos Ve1'des Estf?\tes .Police Offlcers' 
Association. Claimant"s representative also testified she was aware of ortly one local agency 
that'had engaged in a fu11 bmdillg arbitration process since the test claiin statute was enacted. 

Department of Finance _Position 

Depa1iment of Finance submitted comments on the test claim concluding that the . 
administrative and compensation costs claimed hi the test clai.11). are not reimb.ursabie costs· 
pursuant to a1iicle XIII B, section 6 of the California Constitution, based on various cciurt · 
decisions and the provisions of the test claim legiSlation. Specifically, the Department asserts 
th~: ' 
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l) the test claim legislation does not create a new pr.ogram or higher level of service in · 
an existing program, and the costs alleged do not stem from the performance of a 
requirement unique to local government; 

2) alleged higher costs for conipensating the claimant's employees are not 
reimbursable, since compensation of employees in general .is a cost that all 
employers must pay; furthermore, allowing reimbursement for any such costs could 

·"undermine an employer's incentive to collectively bargain in good faith;" .. 

3) alleged cost for increased compensati011 is not uniq'ue to local government; even 
though claimruit may argue that compensation of firefighters and law enforcement 
·officers is unique to local government, ~he "focus mus.t be on the hardly unique . 
function of compensating employees in general;" and . 

4) Code of Civil Procedure.section 1299.9,subdivisii:m (b), provides that costs ofthe 
arbitration proceeding and expenses of the arbitration panel, except those of the 
employer representadv~, ·ru·~ to be borne by the employee organization;· in the test 
claim legislation, the LegisJey.ture specifically found thafthe duties oftl)i;i local 
agency employer tepresentaHves are substantially similar to the duties required 

. under'the .current collective bargaining proceditres and therefore the costs incuned 
in perfonning thcise duties are not reimbursable state mandated costs; and thus, 
duri11g the course of arbitration proceedings, "there are not any net costs that the 
employers would have to incur that wouidpot have been incuned in good faith 

· bill:gaining or that are not covered b)i'the employee organizations." · · 

COMM~SSION FINDINGS .. · 

.·The courts have found. tha~ article XIII B; sectrbri. 6 of th~ California Constiti.ition20 reco~nizes 
the state con~t1.tutional. restrictions on the.powe~s 9f local government to tax ru1d speni:l..2 · "Its 
purpose is to prech1de the state from shiftirig fui~ncialresponsibility for carrying out 
goverrunental functi.ons to local agencies, whii:h are ~m equipped' to assume increased · · 
financial responsibilities becau~~ of the taxing and spending limitli.tio.n~ that ruiicles Xlil A 
and XIII B impose."22 A. test claim statute or executive order may impose a reimbursable 
state-mandated prograin ifit orders or commru1ds a local agency or school district to engage in 

20 Alilcle XIII B, section 6, subdivision (a), (as amended by Proposition IA in November 
2004) provides: "Whenever the Legislature cir an/state·agency mandates a new program or 
higher level of service on any local goverriment, the State shall provide a subvention of funds . 
to reimburse that local government for the costs ofthe program 'or increased level of service, . 
except that the Legislature may, but need not, provide e:'.subvention of funds for the following 
mandates: (1) Legislative m~dates requested by t4e local agency affected. (2) Legislation 
defuling a new crime or changing an existing definition of a crirne. (3) Legislative mandates 
~nacted prior to January 1, 197 5, or executive orders or regulations initially implementing 
legislation enacteq prior to Januru·y 1, 1.975." · · 

21 Department of Finance v. Commission on State Mandates (Kern High S.Chool Dist.) (2003) 
30 Cal.4th 727, 735. 
22 Count)! of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
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an activity or task.23 In addition, the required activity or task must be new, constituting a "new 
-program," or it must create a "hlgher level of service" over the previously required level of 
service.24 · · · · 

.. The courts have defined a "program" subject to articl~ X1II B, section .6; of the California . 
Coristitution, as one that carries out the governmental function of providing public services, or 

. a law th~t imposes unique requirements on local a~encies or sch?~! d~strlcts to i~1f lement a 
state policy, but does not apply generally to all residents and entities m the sta,te. · To · · 
dete1mine if the program is new or impose's a higher level of service, the test claim statute 
must be compared with the legal requirements in effect immediately before the enactment of 
the test.claim statute.26 A "higher level ofservice" occurs when the new "requirements were 
intended .to provide an enhanced service to the public. ,,27 

. Finaily, the newly required activity or increased le:vel of service must impose costs mahdated 
by the state. 2a . . · ··· . . · . · · . . 

The Commission is vested with·exclusive authority to adjudicate.disputes over the. existence of 
state-mandated programs within the meaning of a1ticle XIII B, section 6.29 In making its 
decisioris, the Comi.11ission must strictly c011strue article XIII B, section 6 arid not apply it as 
an "equitable renied~ to' cure the perceived unfairness resulting fro1n political ~ecisions on 
funding priorities. "3 · . . · . · -

.: .. '.(.This te~t ciaim presents the foll.owilig issues; 
- !, ,. ~ :... ' 

. ~' :: 
·!. 

· .! . ·Can legislation deemed uncoristii11tional by the court create a reimbursable state
. mandated program during the fone the legislation was presumed coristitutional'.7 

._ :,~3 Long Beach Unified School Dist. v .. State of_Callfoi·nia (1990) 225 CaLApp.3d 15~, 174. 

,·;:
4 Sa~-Diego Unifi.ed S~hool Dist: v. Coinmissio;1 on State Mai1dates (2004) 33 Cal.4th 859, 

· 878 (Sau Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 
44·cal.3d 8;30, 835-836 (Lucia Mar). · 
25 San Diego Unified Scho;l Dist., supra; 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987)43 CalJd 46, 56; Lucia Adar, supra, 
44 Cal.3d 830, 835.). 
26

· San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia .Mar, supra, 44 CalJd 
' 830, 835. . . 

. 
27 San Diego Unifie·d School Dist., supra,}3' Cal.4th B59, 878. 
28 Coun"ty .of Fresno v. State of California (1991) 53 Cal.3d 482; 487; County of Sonoma v. 
Commission qn State Mandates {2000) sir Cal.App.4th 1265, 1284 (Couiity of Sonoma); 
Government Code sections 17514 and 17556. 
29 Kinlaw v. State ofC~lifornia (1991) 54 Cal.3d 326, 331-334; Gov~rnment Code sections . 
17551, 17552.· ' . . . . 

3° CountY of Sonoma v. Commission on State Mandates, 84 Cal.App.4th 1264, 1280 (County of fl. Sonoma), citing City of San Jose v. State_of California (1996) 45 Cal.App.4th 1802," l 8 l 7, 
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· " Does the test claim statute impose a reimbursable state-mandated program on local A 
agencies within the meaning of artfole XIII B, section 6 of the California Constinition? V 

Issue 1: 
. ' - . 
Can legislation deemed uncoustitution~l by the court create a reimbursable 
state-mandated program during the time the legislation .was presumed 

· constitutional? · 

On April 21, 2003, the California Supreme Cotui issued its decision in the County of Riverside· 
case and fotmd that the test claim statutes violated the home rule provisions of article XI of the 
California Constitution as follows: "It deprives the county of its authority to provitje for the 
compensation of its employees (§ I, subd. (b )) and delegates _to a private body the power to 
interfere with county firiancial affairs and to perform a municipal fm1ction (§ 11, subd.(a)). "31 

SiJ1ce the testdaim stahi.tes were found u11constih1tionar on April 21, 2003, locar·agencies are 
no longer subject to binding arbitration, when requested by law enforcement and firefigl~ter 
employees, where an ii11passe in labor 11egotiations has been declared. 

N eve1iheless, the claimant requests reimbur~ement from the effective date of the legislation 
(January 1, 2001) until the cou1i cteiermined the legislation unconstihitioilal on 
April 21, 2003. The claimant argu'.es that reii11burseme11t should be allowed since local 
age1icies are not authorized to declare a statute unconstih1tional ru1d general1y cannot refuse to 
enforce ·a statute on the b~sis that it is uilConstitutfonal pursuant t9 article III, section 3 .5 of the 
California Constitution. The claimant states that local agencies had no altemative other than to 
"enforce the provisions of this legislation, otherwise they would be subject to a writ of 
mandate to compel binding arbitration. "32 Relying on t}ie case of LockyeF v. City {Ind County 
of San Francisco (2004) 33 Cal.4th 1055, ·claimant states:· · · . · f) . 

. The comi'concJi.lded: "As we shall explain, we conclude that a local public 
· official, charged with the ministerial duty of enforcing a stafute, generally 
does not have the authority, in the absence of a judicial detenninatio1} of 

· unconstitutionality, to refuse to enforce the statute.on the basis of the · 
ofiicial's view that it is unconstitutional." Lockyear (sic), supra. 33 · 3# 

31 County of Rive,-side,' supi·a, (l003) 30 Cal.4th 278, 282. 

· 
32 

Comments on Draft Staff Anafysis by City of Palos Verdes Estates, April 13, 2006, page 2. 
33 Id., page 4. · 
34 Notwithstand~g this rule_ cited iri Lockye1', the Lockyer case also specifically distinguished· 
the County of Riverside case -the case in which this test claim statute was declared · 
unconstirutional - as an exception to that gener'!l rule.34 Under t11e exception, the comi Cited 
exrunples where a local agency refuses to comply with the statute, forcing a lawsuit to · 
challenge the constitutionality of. the statute. The C01.1~~h' of Riverside, in refusing to comply 
with the test claim stattite, acted in accordance with the 'exception a1iiculated in Lockyer. 

In addition, V:,hile the County of Riverside case was under review, there wer\:) two other cases 
pending review i·egarding the constih1tionality of Chapter 906, the test claim l~gi~lation: . · 
J) Ven.tw~a County v. Ventura Cjounty Deputy Sheriffs' Associ.ation (Second D1sti:1ct Omni of 
Appeal, Case No. B 1-53806); and 2) City of Redding v. Superior Court Local f!mon 1934, ~ea/ 
Party in Jnter'est (TI1ird District'Cou1i of Appeal, Case No. C03950). Had claimant found itself 
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Thus, the question is whether there can be a reimbursable state-mandated program from the 
effective date of the legislation until the date the legislation was deemed unconstitutional by 
the court (from January 1, 2001, through April 20, 2003), or whether the court's holding that 
the legislation is uncmistitutional retroactively applies to the original effective date of the 
legislation .. Although .courts sometimes clarify whether the decision retroactively applies in 
t\1e opinion declaring the statute unconstitutional, the Supreme Couii did not do so in the 
County of Riverside case. In addition, no court cases regarding the effect of an· 
un~onstitutional statute in the context of Caiifornia mandates law e.xist. Thei:efore, this issue is 
one of first impression for the Commission. · 

For the reasons below, the Commission finds, based on the purpose of aiiicle XIII B, section 6, 
Jegislati~n deemed unconstitutioi1al by the court may create a reimbursable state-mandated 
program during the tli-i1e the' legislation was presumed constitutional. 

The effect of an unconstitutional statute is a complex area of law, and no general rule can be . 
·cited with regard to the effectiveness ofa statute while it was presumed constitutioi1al. Oliver 

·', . .' 

P. Field, in his treati.se "The Effect of an Unconstih1tional Statute," has stated: 

There are several rules or views, not just one, as to the effect of an. 
unconstitutional statltte. All coiuis have applied them all at various times 
and in differing situations. Not all comis agree, however, tipon the 
applicability of any particu!ai· rule to a specific case. It is this lack of 
agreement that causes the confusion in the case law on the subject.35 

. ·The traditional appro~ch was that an unconstitutional statute is "void ab initio," that is1 "[a}n 
unconstitutional statute is not a law; it comers no rights; it imposes no duties; .it' affords no . 
protection; it creates no office; it is, in legal contemplation, as inoperative as though· it had · · 
never .been passed. "36 Undei: ·the traditional approach, no reimbursement would be required for 

·this test claim. Tius approach has been criticized in later decisions, however, and the trend 
... nationwide has been toward a more equity-01ie11ted view that binding rights and obligations 
·_may·be_based on a statute that is subsequently declared unconstitutional, and that not every 

declaration of unconstitutionality is retroactive in its.effect.37
. 

. . 

Under Califomia state mfil1dates law, the determination as to whether a mari.date exists is a 
question of law.3

& As stated iri County of Sonoma, the Co1mnission must strictly constme 

iii the position of.being forced into binding arbitration as aresult of the test claim statute, it 
could have refused, as the County of Riverside and the other local agencies did, and waited to 
be sued by the labor union. Presumably, any such lawsuit would have either been consolidated 
with and/or had the same result as c;ounty of Riverside. Thus, ·the Lockyer case does npt 
supp01i claimant's contention that it had no alternative but to cmnply with the test claim 
statute. · 
35 Olive~· P. Field, TI1e Effect of an Unconstitutional Statute (1935), pages 2-3. 
36 Nortonv. Shelby County (18.86) 118 U.S. 425. 
37 Chicot County Drainage District v. Bo.xter State. Bank (1940) 308 U.S. 3 71. 
38·County of Sonoma, supra, 84 Cal.App.4th 1265, 1279, citing County of San Diego v. State of e .. California(l997) 15 Cal.4th 68, 109. 
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ruiicle XIII B, section 6 and not apply it as an equ~table remedy to cure the perceived 
tmfairness resulting from political decisions on ftmding priorities.39· 40 Nevertheless, the 
purpose of article XIII B, section 6, as revealed in the ballot measure adopting it, was to 
prevent the state from forcing programs 911 local governments without the state paying for 
them. In 2004, the California Supreme Court in the San Diego Unified School Dist. case 
reaffirmed the purpose of article XIII B, section 6, as follows:. · 

The concern which prompted the inclusion of section 6 in article XIII B was · 
the perceived attempt by the state to enact legislation or adopt administrative 
orders creating programs to be administered by local agencies, thereby · 
transferring to those agencies the fiscal res,ponsibility for providing services 
which the state believed should be extended to the public. In their ballot 
arguments, the proponents of article XIII B explained·section 6 to the voters: 
'Additionally, this measure: (1) .Will not allow the state go'{ernnient to 
force programs on local govenunents without the state paying for them.' 
(citations omitted) (italics added.) 41 · . . 

Applying the couit'_s ruling that the test claim legislation is tmconstituti9nal i~etroactively to the 
original effective date of the legislation could have the effect of forcing' programs and costs on 
local governments without the state paying for them. Because binding rights or obligations in 
the form ofreimbursa:ble mandates could have been created while the test claim legislation 
was presumed to be constitutional, ~n analysis on the merits sl~ould proceed in order to
determine whether the test claim legislation did in fact mandate a new program or higher level 

· of servic.e and impose costs mandated by the state during that period of time. · 

Therefore, the Commission finds, ·based on the purp.ose of article XIII B, s.ection 6, tl-iat e 
legislation deemed unconstitutional by the coutt may create a reimbursable state-mandated 
program during the time the_legislation was presumed constitutional. 

Issue 2: Does the test claim statute impose a reimbursable state-mandated program 
on local agendes within the meaning of article XIII B, section 6 of the 
California Constitution? · · 

A. Does the Test Claiin Legislation Constitute a State-Manqated Program?. 

In order for the test claim statute to impose a reiml;mrsable state-mru1dated program under 
a1ticle XIII B, section 6,. the statutory language must mandate an activity or task upon· local -

. governmental agencies. If the language does not mandate or require local agencies to perform 

39 County of Sonoma, supra,. 84 Cal.App.4th 1265, 1280; see also City of San Jose v. State of 
California (City of San Jose) (1996)' 45 Cal.App.4th 1802, .1816-1817, citing Paci.fie Legal 
Fou11dation.v. Brown (1981) 29 Cal.3d 168, 180. 
40 The doctrhie of equity in this sense means the "recourse to principles of justice to correct or 
supplement the law as applied to paiticular circumstances ... " Equity is based on a system of 
law or body of principles originating in the English Comt of Chancery and superseding the 
common and statute_ law when the two conflict. (See Black's ·Law Diet. (7th ed., 1999) p. 561, 
col. I.) · 
41 San Diego Unified School Di;t,, supra, 33 Cal.4u'. 859, 875 . 
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a task, then ru.iicle XIII B, section 6 is not triggered.42 Further, courts·have held that the term 
"program" within the meaning of article XIII ·B, section 6 means a progian.1 that carries oi.it the· 
government'!! function of providing ~·_service to the public, or laws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all 
residents an~ entities in the state. 43 · · · 

The Con~mission finds that the test clai'm legislation requires local agen~ies to engage in 
binding arbitration-if, during employer-employee labor negotiatioris,tbe parties have reached 
·an impasse and the employee organization.notifies the agency it wishes to engage binding 
arbitration. The test claim legislation specifically requires local agencies to designate an 
arbitration panel member, submit a "last best settlement offer" oi1 disputed issues, and · 

. pruiicipate in the arbitration.hearings. These activities constitute a "program" subject to 
. article XIII B, section 6 because they·maudate a tas~c or activity, and impose unique 
requirements on local goven~ents that do not "apply generally to all residents and entities in 
the state." Thus, the anal~sis must continue to determine if these activities iinpose a.new 
program or higher levei of service. - ' ' ' -

B. Does the Test Claim Legislation Constitute a "New Program" or "Higher Level of... 
Service?" · · 

· . Th~'boiirts have held th~t even though locB.i agencies can show they have+nc~rred increased. 
costs <!S a result oftest clElim legislation, increase4 costs alone; without a showing that the costs 

'. :~were7,b:icuned as a result of a niandatea new program or highei· level of service, do not require 
- 'seimlJ~llTsement under article xilI B, section 6.44 Test claim legislation hnposes a "new 

· pi'ogram" or "higher level of service" when:, a) the requirements are new in compari~cin with 
the preexis:in~ scheme; and 'q) the requirem~nts were intended to provi~e an enhanced service· 
to the.public. - . . . · · · . · · .- . . . 

- The test claim legislation requires local agencies to engage in bindh1g arbitration if, during 
eni:pioyer~employee labor negotiations, the parties have reached an impa.Ss'e and the employee . 
orgam7a.tion·notifies the agency it wishes to e11gage binding arbitration. Tl1e test claim
'legi~l~'§fm specifically requfres local agencies to designate an arbitration panel iµember, 
Sltbinit a "last best settlement offer" on disputed issues, ·and participate in the arbitration . 
hearings. The law in effect prior to the enactment of the test claim statute did not require local 
agencies to engage in binding arbitration, thus the requirement is new in comparison with the 
preexisting scheme. 

The new requirements, hmvever, do not provide an enhanced service to t11e public as 
explained in the following ~nalysis. The test claim legislation at issue here requires the local 
agency to-engage in a process that may result in increased costs for eiuployee compensation . . ' . 

.42 City of Merced V, State of Ca/ifomia (1984) 153 Cal.AppJd 777, 783 (City of Merced). 
43 County.of Los Angeles v. State of California (l987) 43 Cal.3d46, 56 (County of 
Los Al1geles). -
44 CountY of Los Angeles, supra; 43 CaL3d at 56; Lucia Mar Unified School Dist., supra, 44 
Cal.3d at 835. · - · 
45 San Diego Unified School Dist .. supra, 33 Gal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 
830, 835. • ' 
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or benefits, but since strikes by law enforcement officers and fire services' personnel are 
prohibited.by law,46 n~ sticcessful filgument can be made that the test claim legislation 
affects law enforcement or firefighthig- service to tile public. 

The cases have consistently held that additional costs, in the absence of some increase in the 
actual level or quality of governmental services provided to the public, do not constitute an 
"enhanced servic~. tq the public" and therefol'e do not impose a new program or higher level of 
service on local gqvequnents within the meariing of aiiicle XIII B, section 6 of the California 
Constitution. 111e' c;oi.ui in City of Richmond, for example, held that even though.increased 
costs for emplbyee benefits may generate a higher quality of local safety officers; the 
legislation did not constitute a new program or higher level of service. · · 

Increasil}g the cost of providing services caimot be equated with requiring 
an increased level of service tmder a[n] [ariicle XIII B,] section 6 arui.\Ysis. 
A higher cost to the local governnwnt for compensating iJs employees is not 
the same as a higher cost o:f'providing.services to the pttblic.47 

· · 

The California Supreme Cami reaffirmed and clarified what constitutes an "enhanced service 
to the public" in the San Diego Unified Schoo! District case. The COllli, in reviewing several 
mandates cases, stated that the cases. "illush'ate the circumstance that simply becau~e a state 
law or order may in.crease the costs borne by local govenm1ent in providii'lg services, this does 
not 11.e.cessarily establish that the law or order consti~tes an increased or higher level of the 
resulting 'service to 'the public' \mder .a1ticle XIII B, section 6; and Governmerit Code 
section 17514" (emphasis.in origina!).48 

. . . . ·. · 
. . . 

The Supreme Court went'on to descbbe what would constitute a new program or higher level 
of service, as "not merely some 'chfili'ge that increases the cost ofproviding services, but ari 

. 'increase in the actual level or qualify of governmental s.ervices provided [to the pi.tblic]. ~n ·. 
·Carmel Valley Fire Protection Dist. v. State ofCalifori1i'a [citations omitted], fon~xarripl.e, an 
executive order requ4:ed that county firefighters be provided with protective clothing a,nd 
safety equipment. The safety cl.othi.ng and eqtii.pment were. new requir~ments mandated by the 
state, In addition, the court determined that the protective clothing and safety equipment w.ere 
designed to result iti'more effective fire protection and, thus, did provide an enhanced level of 
servic.e to the pubiic. 49 . · · 

46 See footnotes 3 and 4. 
41 City of Ric/mii:md. v: Comniission on State Mandates (1998) 64 Cal.App4th 1190, 1195-
1196. See also, City of Anaheim v. State of California (1987) 18~ Cal.App.3'd 14 78, 1484, 
where the cou1i detern1ined that a temporary i~crease in PERS bei1efits to retired employe.es, 
resulting in higher contribution rates for local government, did not constitute a new program or 
higher level of service to the public; and City of Sacramento v. State· of Califomia (1990) 50 
Cal.3d 51, 67, where the Califomi.a St.1preme Court determined that providh1g uriei11ployment 
compensation protection to a city's own employees was not a service to the public. 

4s San Diego Unified School District, supra, 33 Cal.4th' 859; 877. 

4
"' Ibid. 
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The,eforn, the Comm;,,ion fmd, that the to,t efaim legfafation do" not impose a new prngrnm 
°'high" level of "Wine Md, thn,, teimhw-sement fa not ,·eqoired pw-rnru>t to rutieJe Xlll B, section 6. 

CONCLUSION 
B"ed on the P"'P°'O of ru'tioJe XlJI B, 'OOtion 6, tl" Conuni,,ion oonelud" that 1 egi,lation 
deemed nneon'1itutionaJ by the oou,l may''"" a rnimhurnahJe '1ate-mandated pcogrnm 
during the time the legislation was presumed constitutional. 

Howev.,, the t"t el aim JegfaJation doe, not mandate a now prngrnm m· high,, JeVeJ of"''°" 
within the m0>uUng of rutiele XIII B, '"tion 6 of the Californfa Con,;titution ru,d, thu, rnimhurnemeut fa not rnqufred, · -· 
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David Wellhouse & Associates, Inc. 

9175 Kiefer Blvd, Suite 121 
Sacramento, CA 95826 

Mr. Allan Burdick 
MAXI MUS 

· 4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Mr. Jim Spano 
State Controller's Office (B-08) 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. John Liebert 
·Liebert Cassidy Whitmore 

6033 W Century 'Blvd. #500 
Los Angeles, CA 90045 · 

Mr. James B. Hendrickson 
City of Palos Verdes Estates .. 

340 Palos Verdes Drive West 
Palos Verdes Esta~es, CA 902_74 

Mr. Gerald Shelton 
California Department of Education (E-08) 

Fiscal and Administrative Services Division · 
1430 N Street, Suite 2213 
Sacramento; CA 95814 

Mr. Steve Smith . 
. Steve Smit!) Enterprises, ln_c. 

4633 Whitney Avenue, Suite A 
Sacramento, CA 95821 

Mr. J. Bradley Burgess 
Public Resource Management Group 

· 1380.Lead Hiii Boulevard, Suite #106 
Roseville, CA 95661 

Page: 2 

Tel:· (916) 939-7901 

Fax: (916) 939-7801 

Tel: (916) 368-92.44 

Fax: (916) 368-5723 

Claimant Representative . · 

Tel'. (916i 485-8102. 

Fax: (916) 485-0111 

Tel: (916) 323-5849 

Fax: (916) 327-0832 . 

Tel: (310) 645-6492 

Fax: 

Claimant 

. Tel: (310) 378-03.83 

Fax: (310) 378-7820 

Tel: (9.16) 445-0541. 

Fax: (916) 327-8306 

Te\: · (916) 483;4231 

Fax: .(916) 483-1.403 

Te\: (916) 677-4233 . 

Fax: (916) 677-2283 
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Ms. Amy Benton 
California Professional Firefighters Tel: (916) 921-9111 
1780 Creekside Oaks Drive, Suite 200 
Sacramento, CA 95833 . Fax: (916) 921-1106 

I Ms. Carla Castaneda 
Department of Finance (A-15) Tel: (916) 445-3274 

. 915 L Street, 11th Floor 
·Sacramento, CA 95814 Fax: (916) 323-9584 

Mr. Jim Jaggers 

Tel: (916) 848-8~07 . 
P.O. Box1993 
Carmichael, CA 95609. Fax: (916) 848-8407 

Ms .. Ginny Brummels 
State Controller's Office (B-08) · Tel: (916) 324-0256 
Division of Accounting & Reporting 
3301 C Street, Suite 500 Fax: (916) 323-6527 
Sacramento, ·cA 95816 

' Mr. Glen Everroad 
City of Newport Beach · Tel: . (949) 644-3127 
3300 Newport Blvd. 
P. 0. Box 1768 Fax: (949) 644-3339 
Newport Beach, CA 92659-1768 

Ms. Beth Hunter . e Centratlon, Inc'. . · Tel: (866) 481-2621 
' 8570 Utica. Avenue, Suite 100 

Rancho Cucamonga, CA 91730 Fax: (866) 481-2682 

.... 1.',-:1. 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES . 
960 NINTH STREET, SUITE 300 

~CRAMENTO, CA 95B14 
wmNE: (916) 323·3562 

· cAX: (916) 445-0278 . 
E-rnall: · csmlnlo@csm.ca.gov 

September 6, 2006 

Mr. Allan Burdick 
MAXJMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

ARNOLD ,EXHJBIT 3 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Staff Analysis Regarding Request for Reconsideration and Hearing Date 
Binding Arbitration (01-TC-07) 
City of Palos Verdes Estates, Claimant 
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3 
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 
Statutes of 2000, Chapter 906 

Dear Mr. Burdick: 

The staff analysis regardi1ig the request for reconsideration of the statement of decision for the 
above-named matter adopted on July 28, 2006, is enclosed for your review. 

Hearing · 
The requestfor reconsideration is set for hearing on Wednesday, October 4, 2006 at'l :30 p.m. 
in Room 126 of the State Capitol, Sacramento, California. Five affomative votes are required 
for the Commission to grant this request. If it is granted, the reconsideration will be set for the 
December hearing. · · 

Plea·se contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the above. 

Sincerely, 

_/f et;uW ~t-yi1J.G 
PAULA HIGASHI U 
Executive Director 

Enc. Request for Reconsideration 

'"D"o ·-:_. 
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J :/mandates/O l-TC-07 /Reconsideration/StaffAnalysis 
Hearing: October 04, 2006 

ITEM4 

REQUEST FOR RECONSIDERA.TION 
. Statement of Decision Adopted July 28, 2006 

Code of Civil Procedure Sections 1281.1, 1299, )299.2, · 
1299.3, 1299.4, 1299.5, 1299.6; 1299.7, 1299.8, and 1299.9 · 

As Added by Statutes 2000, Chapter 906 

Binding A1·bitration (Ol-TC-07) 

Commission Chairperson, Requestor 

Executive Summary· 

This is a request for reconsideration made by the Commission Chairperson to' reconsider 
the Comriiission' s statement of decision adopted on July 28, 2006, on the Binding 
Arbitration test claim pursuant to Government Code section 17559 and section 1188.4 of 
the Commission's regulations. 

Background 

The Binding Arbitration legislation, .in the coritex:t of labor relations between local agencies 
and their law enforcement officers ID.lei. frre:figh~.ers, provides that, where an impasse in · 
negotiations has been declared, arid if the employee organization so requests, the pai.iies 
would be subject to binding arbitration. 

On July 28, 2006, the Commission adopted a statement Of de.cision denying the test clain1 
for the activiti\!S related to _local government paiiic_ipation ~ bi.t1di.ng arbitration, pursuant to 
Code of Civi!Procedure sections 1281.1, and 12'99 tlu·ough 1299.9. The Commission 
concluded the following: · 

™ 

. [T]he Commission finds that the test claim legislation does notconstitute a 
new program or higher level of.service. The test claim legislation requires 
the local agency to engage in a binding arbitration process that may result in 
increased costs assoeiated with employee 'compensation or benefits. The 
cases have consistently held·t11at additional costs alone, in absence of some 
increase in the achrnl level or 'quality of goverrunental services provided to 
the public, do not constitute an "enhanced service to the public" and · 
therefore do not impose a new program or higher level of service on local 
govenunents within the meaning 'of aiiicle XIII B, section 6 of the 
California Constitution. Si.nee strikes by law enforcemenfofficers ai;id fire 
services persom1el are_prohibited by law, no successful argument can b.e 
made that the test claim legislation affects law enforcement or firefighting 
service to the public. · 

.. 
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At the hearing, however, claimant modified the test claim significantly by withdrawing its 
request for reimbursement for litigation, employee compensation and compensation 
enhancement costs. Testimony was also provided at the hearfog that, regardless of the 
legality of sfrilces by public safety personnel, strikes do still occur in the less obvious fonn 
of "blue flu" or via other methods. · 

The statement of.decision was mailed to the claimant, interested parties, and affected state 
agencies on August 7, 2006. · 

Request for Reconsideration 

On August 16, 2006, the Chairpers<m of the Commission directed staff to prepare a request 
for reconsideration of the statement of decision in order. to apply the relevant case law to 

· the test claim as it was revised at the July 28, 2006 hearing.· · 

Staff Analysis. 

Government Code section 17559, subdivision (a) grants the Commission, with.hi statutory 
tin1eframes, discretion to. reconsider a prior finai decisio.n. By regulation, the Commission 
has provided that any interested party, .affected state agency or Co1mnission member may 
file a petition with tl!e Commission requesting that the Conunission reconsidei· and change 
a prior fina1 decision to correct an error of law. 

Before the Commission c011siders a request for reconsideration, Commission staff is 
required to prepare a written analysis and recommend whether the request for . 
reconsideration shoul.d be granted. A supermajcirity of five affinnative votes is requited to 
grant the request for reconsideration and schedule the matter· for a hearing on the merits. 

If the .Compiission grants the request for. reconsideration, a subsequent hearing is conducted 
to determine if the prior final decision is confrary'to law and to correct an error oflaw. A 
supermaj ority of five affirmative votes is .required to charige a prior final decision. 

At this stage,. the sole issue before the Commissio1i is whether it should exercise its 
discretion to grant the request for reconsideratioii. The Conm1issioii'lms the following 
options: · · · 

. . . 
Option l: The Commission ca11 approve the request, finding that reconsideration is 
appropriate to detenni.J.1e, at a subsequent hearing on the n:i:erits, if the. prior final 
. decision is contrary to law and, if so, to cmrect the error of law. 

Ontion 2:= The Comrnissi'on can deny the .request, finding that the requester has not. 
raised issues that merit consideration. · 

Option 3:. The Cmmnission can take no action, which has the legal effect of 
de1~ying the request. 

Conclusion and Staff Recommendation 

Staff reconmiends the Commission approve this request, finding that reconsideration is 
appropriate to determine, at a subseque11t hearing on the merits, if the prior final decision is 
contrary to law and,. if so, to correct the error of law. 

'o 
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Chronology 

07/28/06 

08/07/06 

08/16/06 

Background 

·STAFF ANALYSIS 

Commission adopts Statement of Decision 

Commissi0n mails_Statement of Decision to claim~1t, interested paiiies, and 
affected state agencies · 

Request for i·econsideration is filed with the Commission 

. . . . . . 

Government Code section 17559, subdivision (a), grants the Commission, within statutory 
timefrari:J.es, discretion to reconsider _a -prior final decision. That section states the 
following: 

The commission may order .a reconsideration of all or part of a test claim 
or incorrect reduction claim on petition of any paiiy'. Tue power to order a 
reconsideration or amend a test claini. decision shall expire 3 0 days after 
the staten1ent of decision is delivered or mailed to the claimant. If· . 
additional time is needed to evaluate a petition for reconsideration· filed 
prior to the expiration of the 30-day_period, the commission may grant a_· 
stay of that expiration for no more thari .3 0 days, solely for the purpose of 

;:- · · - considering the petition. If no action is talcen on a petition within the time 
allowed for ordering reconsideration, the petition shall be deemed denied. 

_By regulation, the 1'.;:omrnission has provided that any interested party, affected state agency 
or Commission meinber may file a petition with the Commission requesting that the 
Commission reconsider and change a prior final decision to correct an error ciflaw. 1 

:_Before the Commission' considers the request for reconsideration, commission staff is 
Jeq-uired to prepare a written analysis ai1d recommend ·whether the request for 

::reconsideration should be granted.2 A supemiajority offive affmnative votes is required to 
grantthe request for reconsideration and schedule the matter for a hearing on the rnerits.3 

If the Commission grants the request for reconsideration, a secoi1d hearing must be 
_ conducted to determine if the ptjor final decision is contrary to lavl and tci correct an error 
of_law. 4 A supermajority of five affirmative votes is required to change a prior final 
decision. 5 - - · 

At this stage, the sole issue before the Commission is whether it should exercise its 
discretion to grant the request for reconsideration; The Corrunission has the following 
options: 

1 Cahfomia Code of Regulations, title 2, section 1188.4, subdivision (b). 
2 California Code of Regulations, title ·2, section 1188.4, subdivisio.n (f). -
3 Ibid. 
4 California Code of Regulations, title 2, section 1188.4, subdivision (g)_. 
5 California Code of_Regulatio~lS, title 2, section 1188.4, subdivision (g)(2). 
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Option 1: The Commission can approve the request, finding that reconsideration is 
appropriate to determine, at .a subsequent hearing on the merits, if the prior final 
decision is contrary to law and, if so, to correct the erroroflaw. 

Ootiori 2: The Conunission can deny the request, finding that the requester has not 
·raised issues that merit consideration. 

Ootion 3: The Conunission can take no actio~, which has the legal effect of 
deny.ing the request. . · 

The Commission's Prior Decision 

The Commission denied this·test claim, for the activities related to local government 
pruiicipatibn in binding arbitratiqn, pul'suant to Code of Civil Procedure sections 12 81.1, 
and 1299 through 1299.9. Th~ Commission concluded the following: 

[T]he Commission finds thaNhe test claim legislation does not coristitute a new 
progrruri or higher level of service. The test claim legislation· requires the local . 
agency to engage in a binding arbitration process that may result in increased costs 
associated with employee compensation or benefits: The cases have consistently 
held that additional costs alone; in absence of some increase in the actual level or 
quality of govenunental services provided to the public, do .not constitute an 
"enhanced service to the public" and ·therefore do not impose a new program or 
higher levelofservice on local governments within the meaning of aiiicle XIII B, 
section 6 of the California Constitution. Since strikes by ·law.enforcement officers · 
Md fire services personnel are prohibited by law, no sUCcessful argument CEl.11 be & 

. made that.the test cfaim legislation affects law enforcernent or firefighting service to V 
~~~~ . ' . 

The claimant had initially requested reimbursement for: 1) costs to litigate the test claim 
legislation; 2) increased costs for salaries and benefits that could result from the binding 
.arbitration award; 3) increased costs for compensation package "enhancenientS" that could, 
be offered by the local agency as a result of vulnerabilities in its bargaining position; ·and· 
4) other costs related to binding arbitration activities. 

At the hearing, however, the claimant withdrew its request for reiinbursement for litigation, 
· compensation"and coJ,:npensation enhancement' costs. Testiiwmy was also provided at the 

hearing that regardless of the legality of strikes by public safety persom1el, strikes do still 
occur in the less obvious form of "blue flu" or in other ways. The Claimant also presented 

. exhibits at the heru-ing consisting of test claims and parameters ruid guidelines, related to 
~ollective bargaining, that were previously heard by tl:ie Commission. . . 

Discussion 

Removing the costs for litigating the test claim legislation and employee compensation 
significati.tly modified the test claim; causing the need for a reevaluation of activ~ties that 
are required by the test claim statute (i.e., designating an arbitration panel member, · 
pru.iicipating in hearings, and pre.Paring a "last best. offer of settlement") in light of the 
relevant case law. 

'o 
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The request for reconsideration alleges the following enor oflaw: 

-· 

The statement of decision relied upon cases supporting the concept that no 
higher level of service·to the public is provided when there are increased 
costs for compensation or benefit.s alone. For example, City of Richmond v. 
Commission on State lv.fandates (1998) 64 Cal.App.4th 1190, cited in the 
statement of decision, held that even though increased employee beriefits 
may generate a higher quality of local safety officers, the test claim. 
legislation did not constitute a new program or higher level of service; the 
com1 stated that "[a] higher cost to the local government for compensating 
its employ~es is i~ot the same as a higher cost of providing services to the· 
public." However, City of Richmond was based on test claim legislation that 
increased the cost for death benefits for iocal safety members, bi1t did not 
result in actual mandated acti vitie·s. · 

· The statement of decision. also relied upon San Diego Unified School Dist. v. 
Commission on State Mandates (2004) 33 Cal.4th 859, which summarized 
and reaffim1ed several previous cases to illustrate what constitutes a "new 

·pro grain or higher level of service." However, none of the older cases cited 
[-i.e., County of Los A1igeles v. State of California (1987) 43 Cal.3d 46, 
City ofA1~aheim v. State of California (1987) 189 Cal.App.3d 1478, City of. 
Sacramento v State of California (1990) 50 Cal.3d S l, and City of Richmond · 
v. Commission On State Mandates, et al. (1998) 64 Cal.App.4th 1190, -] · 
denied reimbµrsement for actual activities imposed on the local agencies. In 
addition, San Diego Unified School Dist. did not address .the issue of "new 
program or higher level of service" in the context of actual activities 
mandated by test clain1 legislation which increased the costs of employee 
c.ompensation or benefits. 

... Conclusion and Staff Recommendation 

. Staffrec011m1ends the C01ru11ission approve this request, finding that reconsideration is 
appro.priate to determine, at a subsequent hearing on the merits, if the prior final decision: is 
contrary to law and, if so, to c01Tect the e1rnr of Jaw. 
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Original List Date: . 
Last Updated: 
List Print Date: 

Claim Number: 

Issue: 

10125/2001 ... 
8/16/2006 
09/0612006 
01-TC-07 
Binding Arbitration 

TO ALL PARTIES AND INTERESTED PARTIES: 

Mailing lnfor:matlon: other 

Mailing List. 

Each commission mailing list is continuously updated as requests are receivad to include or remova any party or person 
on the malling list. A current mailing list is provided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. ·Except as provided otherwise by commission rule, when a party or interested 
party files any written. material with the commission concerning a claim, it shall simultaneously 'serva a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list provided b)I the commission. (Cal. 
Code Regs.,. tit. 2, § 1181.2.) · · 

. Mr. Ste\e Shields 
Shields Consulting Group, Inc. 

15 36 36\h Street 
Sacramento, CA 95816 

Ms. Bonnie Ter Keurst 
County of San Bernardino 

Office of the Auditor/Ccintroller-Recorder. 
222 West Hospitality Lane · 
San Bernardino, CA 92415-0018 

Ms. Leslie McGill 
California Peai::e Officers' Association 

1455 Response Road, Suite 190 
Sacramento,. CA 95815 

·Mr. Leonard Kaye, Esq. 
County of Los Angeles 

Auditor-Controller's Office 
500 W .. Temple Sfreet, Room 603 
Los Angeles, CA 90012 

Ms. Susan Geanacou 
· Department of Finance (A-15). 

. 915 L Street, Suite' 1190 
Sacramento, CA 95814 

Mr. SteV3'Kell 
California State As soclation of Counties 

11 oo K. Street, Suite 1.01 
Sacramento, CA 95814-3941 
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Tel: (916) 454-7310 

Fax:· (916) 454-7312 

Tel: 

Fax: 

(909) 386-8850 

(909) 386-8830 

Tel: (916) 000-0000 

Fax: (916) 000-0000 

Tel: (213) 974-8564. 

Fax: (213) 617-8106 

Tel: (916) 445-3274 

Fax: (916) 324-4888 

Tel: (916).327-7523 

Fax: (916) 441-5507 
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Ms. Amy Benton 
. . 

California Professional Firefighters 

1780 Creekside Oaks Driva, Suite 200 
Tel: (916) 921-9111 

8 Sacramento, CA 95833 · Fax: (916) 921-1106 

Ms. Carla .Castaneda 
Department of F!nance (A~15) Tel: (916) 445-3274 
915 L Street, 11th Floor 
Sacramento, CA 95814 Fax: (916) 323-9584 

Mr. Jim Jaggers 

Tel: (916) 848-8407 
P.O. Box 1993 ' 
Carmichael, CA 95609 Fax: (916) 848-8407 

Ms. Ginny Brummels . 
State Controller's Office (B-08) 

Division of Accounting & Reporting. 
Tel: (916) 324-0256 

3301 C Street, Suite 500 Fax: (916) 323-6527 
Sacramento, CA 95816 

Mr. Glen Everroad 
City of Newport Beach Tel: (949) 644-3127 
3300 Newport Bl\d. 
P. 0. Box 1768 Fax: (949) 644-3339 

e Newport Beach, CA 92659-~768 

M.s. Beth Hunter 
Centration, Irie. Tel: (866) 481-2621 
8570 Utica Avanue, Suite 100 
Rancho Cucamonga, CA 91730 Fax: (866)481-2682 

.. 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
960 NINTH STREET, SUITE 300 

•

RAMENTO, CA ~5814 

NE: (916) 323-3562 
: (816) 445-0276 

E-mail: csmlnfo@csni.ca.gov 

November 6, 2006 

Mr. Allan Burdick 
DMG-Maximus 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

ARNOLD 

And Affected State Agencies and Interested Parties (see enclosed mailing list) 

EXHIBIT 4 

Re: Draft Staff Analysis for Reconsideration of Prior Decision and Hearing Date 
Binding Arbitration (Ol-TC-07} 
City of Palos Verdes Estates, Claimant 
Code of Civil Procedure, Sections 1281.1; 1299, 1299.2, 1299.3 
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 
Statutes 2000, Chapter 906 

Dear Mr. Bmdick: 

The draft staff analysis for this reconsideration is enclosed for your review and comment. 

Written Comments 

Any pruiy or interested person may file written comments on the draft staff ai.Jalysis by 
No,1ember 27, 2006. You are advised that comments filed with the Commission are 
required to be simultaneously served on the other interested parties on the mailing list, 

. ·and to be accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you 
would lilce to request an extension of time to file comments, please refer to section 
1183 .01, subdivision ( c)(l ), of the Conunission' s regulations. 

Hearing 

This test claim is set for hearing on Thursday, January 25, 2007 at9:30 a.m. in 
Room 126 of the State Capitol, Sacramento, California. The final staff analysis will be 
issued on or about Jrumary 11, 2007. Please let us know ii1 advance if.you or a 
representative of your agency will testify at the hearing, and if other witnesses will 
appear. If you would Wee to request postponement of the heruing,. please refer to section 
1183.01, subdivision (c)(2), of the Conunission's regulations. . 

Please contact Deborah Borzelleri at (916) 322-42W with any questions regarding the 
above. 

" Enc. Draft Staff Analysis/Transcript and Stateme1i.t of Decision adopted July 28, 2006 
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J :/mandates/O I· TC-07 /Reconsideration/DSA 
Hearing: January 25, 2007 

..... _,,:,. -
ITEM 

DRAFT STAFF ANALYSIS FOR 
.RECONSIDERATION.OF PRIOR FINAL DECISION 

ADOPTED JULY 28, 2006 . 

Code of Civil Procedure Sections 1281.1, 1299, 1299.2,. 
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9 

As Added by S.tatutes 2000, Chapter 906 : 

Binding Arbitration (01 "TC-07) 

Executive Summ.ary 

This is a reconsideration of a prior final decision that was ·adopted on July 28, 2006, on the Binding 
Arbitration test claim, requested by the Coinmission Chairperson. Government Code section 
17559 and section 1188.4 of the·Cornm.i.ssion' s regulations provides authority for this action; 

Background 

Govermnent Code section 17559, subdivision (a) grants the Coinmission, within statutory 
timefrarnes, discreticintorecoilsider·a prior final decision:. By regulation, the,Comniission has 
provided that any interested party, affected state agency or Commission member may file a 
petition With the Con:imiss!.on requestirig t~wt.the Commission reconsider and chang.e a prior final 
decision to correct ari error oflay{. · · · · · 

Before the Commission considers a request for reconsideration, Commission staff is required to 
prepare a writtei1 analysis and reco~end "i'petb'er the request for reconsideratlq~'i shc}uld b~ 

. granted. A supermaj ority of five affiii'native votes is required tci grant the request for 
reconsideration and schedule the matter for a hearing on the m~rits. 

If the Cmnmission grants the request for reconsideration, staff prepares and issues an aiiaJ.ysis 
addressing whether the prior final decision is ... contrary to' law and, if so; to recommend hciw to 
correct the error of law. A hearing is held to inake the determination, and a supermajority of.five 
affirn~ative votes is required to chapge a prior final decision. . 

The Binding Arbitration statutes;_in th~ c011te:>..i of labor relations between local public agencies 
and their law enforcement officers and frreflghters, provide that, where 'iin impasse in negotiations 
has been declared; and if the en'iployee orga.llization so requests, the parties would be subject to 
binding arbitration. · 

On July 28, 2006, the Commission adopted a St~tement of Decision denying the test claim foi: thi;: 
activities related to local government participation in binding arbitration, pursuant to Code of Civil 
Procedure sections 1281.1, and 1299 through 1299. 9. The Commi.ssion concluded the following: · 

[T]he Commission finds that the test claim legislation c\des not co:nstituti a. new 
program of higher level of service. The test claim legisiaiion requires the local 
agei1cy to engagi:dn a ~inding arbitration process that may result in increases costs 

.1 

01-tc~O? Binding Arbitration 
Reconsideration of Pri01; Final Decision - Draft Sta.ff Analysis 
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J :/m andates/O l"-TC-07 /Recons ideration/DSA 
Hearing: January 25, 2007 

associated with employee compensation or benefits. The cases have consistently 
held that additional costs alone, in absence of some increase in the actual ievel or 
quality of governmental services provided to the public, do not constitute an 
"enhanced service to the public" and therefore do notimpose a new program or 
higher level of service on local governments within the meaning of aiiicle XIII B, 
section 6 of the California Constitution. Since strikes by law enforcement officers 
and fire services personnel are prohibited by law; no successful argument can be 
made that the test claim legislation affects law enforcement or firefighting serviCe 
to the public. 

At the hearing, however, claimant modified the test claim significantly by withdrawing its request 
for reimbursement for litigation, employee compensation and compensation enhancement costs. 
Testimony was also provided at the hearing that, regardless of the legality of strikes by public 
safety pers01mel, strikes.do still occur in the less obvious form of"blue flu" or via other methods. 

The Statement of Decision was mailed to the claimant, interested parties, and affected state 
agencies on August 7, 2006. On August 16, 2006, the Chairperson of the Commission directed 
staff to prepare a request for reconsideration of the Statement of Decision in 'order to apply the 
relevant case law to the test claim as it was revised at the July 28,_ 2006 hearing. On October 4, 
2006, the Conm1ission granted the request, and staff prepared this analysis on the following issues: · 

" Is the final decision on the Binding Arbitration test claim, adopted on July 28, 2006, 
contrary to law? · · · 

" Are the test claim statutes subject to article XITI.B, section 6 of the Callfornia 
Constitution? · . 

a Do the test claim statutes constitute a "new program or higher level of service"· within the 
meaiung of ruticle XIII B, section 6 of the California Constitution? . . . ' 

o Do the testclait11 statutes irnpose "costs mandated by the state" within the meaiung of 
aiticle XIII B, section 6 of the California Constitution and Government Code 
section 17514? 

Staff Analysis 

. Staff finds that the prior final decision on this test claim was contrary to law and should be 
ai11ended to reflect the ru1alysis applying appropriate case law to the amended test claim. Staff 

. further fu1ds that, although the test claim statutes mandated ce1tain activities for the period of 
January 1, 2001 · tlrrough April 21, 2003, and did constitute a "program" as well as a "new . 
program or lugher level of service," the statutes did not impose "costs mandated by the state" 
pursuant to Government Code section 17514 because there is no evidence in the record to · 
indicate that the claiiuant iiicurred ai1y costs to. comply with the mandated ac;tivities. during the 
lirruted reimbursement period i.J.1 question (January l, 2001 throug.h April 21, 2003)_: 

Conclusion 

Stafffmds that the prior Stateme1it of Decision adopted on July 28, 2006, was contrary to law .. 
Staff further finds that, in applying the appropriate law to the test claim, tl1e test claim statutes do 
not impose a reimbursable state-mandated.prograin on local agencies within the mearting of · 
aiiicle XIII B, secti011 6 of the California Constitution, and Government Code section 17 514, 
because there is no evidence in the record to show that the clain1ai1t incurred "costs mandated by 
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the state" to comply with the mandated activities during the limited reimbursement period of 
January 1, 2001 through April 21, 2003. . 

Recommendation 

Staff reconunends the Conunission adopt this analysis - finding that the prior Statement of 
Decision adopted on July 28, 2006, was contrary to law and to correct the eITor of Jaw as set forth 
in the analysis - and deny the test claim. · 

·o 
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Chronology 

07128106 

08/07/06 

08/16/06 

10/04/06 

11/--/06 

Background 

· STAFF ANALYSIS 

CornnU,ssion adopted Statement of Decision 

Commission mailed Statement of Decision to claimant, interested paiiies, ~d 
affect.ed state agencies 

Request for reconsideration was filed with the Commission 

Commission granted the request for reconsideration 

C01=ission st_aff issued draft staff analysis 

. Government Code section 17559, subdivision (a), grants the Commission, within statutory 
tirneframes, discretion to reconsider a prior final. decision. That section states the following: 

The conunission may order a.reconsideration of all or part of a test claim or 
incmTect reduction claim on petition of ai1y paiiy. The power to order a 
rec011sideration or amend a test claim decision shall expire 30 days after the 
statement of dedsion is delivered or mailed to the claimant. If additional time is 
. needed to evaluate a petition for reconsideration ·filed prior to the expiration of the 
3 0-day period, the commission may grai1t a stay of that expiration for no more 
than 30 days, solely for the purpose of considering the petition. If no action is 

· taken on a petition within the time aHowed for ordering reconsideration, the 
petition shall be deemed denied. · · 

By regulation, the Commission has provided that any interested party, affected state agency or 
Commission member may file a petition V':ith the Commission requesting that the Commission 
reconsider ai1d change a prior final decision to correct an error of law. 1 

-

Before the Commission considers the request for reconsideratioil, Conm1ission staff is required to 
prepare a written.analysis- ai1d recommend whether the request for reconsideration should be · 
grai1ted.2 A superniajority of five affirmative votes is required to grant the request for 
reconsideration and schedule the matter for a hearing on the merits.3 

If the Con11nission grants the request for reconsideration, a second hearing must be conducted to 
detennine if the prior final decision is contrary to law and to correct an error of law.4 Prior tci that 
hearing, conunission staff prepares and issues for public comment a draft staff analysis. 5 Ai1y 
comments ai·e incorporated into a final staff analysis and· presented to the Conunission before the 

- . 

1 California Code of Regulations, title 2, section 1188.4, subdivision (b). 

2 California Code of Regulations, title 2, section 118 8 .4, subdivision· (f). 

3 Ibid.. 
4 California Code of Regulations, title 2, section 1188.4, subdivision (g). . ~ . 

5 California Code of Regulations, title 2, section 1188.4, subdivision (g)(l)(B). 
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· scheduled meeting. 6 A supermaj ority of five affirmative votes is required to change. a prior final 
decision.7 

Binding Arbitration Test Claim 

In the context of labqr relations between local public agencies and their law enforcement ofiicers· 
and fu-efighters, the test claim statutes provide-that, where an impasse in negotiations has been 
declared, and if the-employee organization so requests, the pruiies would be subject to binding 
arbitration. 

Since 1968, local public agency labor relations have been governed by the Meyers-Milias-Brown 
Act.8 TI1e act requires local agencies to grant employees the right to self-orgru1ization, to form, 
join or assist labor organizations, and to present grievances and recommendations regarding 
wages, salaries, hours; and working conditions to the govemlii.g body. The California Supreme 
Court has recognized that it is not unlawful for public employees to strilce unless it bas been 
determined that the work stoppage poses an imminent threat to public health or safety.9 

. 

Employees of fire departments and fire services, however, are specifically denied the right to 
strike or to recognize a ficket line of a labor orgai1ization while in the course of the performance 
of their official duties. 1 Additionally, the Fourth District Corni of Appeal has held that police 

. II . 
work st9ppages are per se illegal. 

::·;;~ 

Under the Meyers-Milias-Bi"own Act, the local employer establishes rules and regulations 
-.. regardii~g employer-employee relations, in consultation with employee organizations. 12 The 

local agency employer is obligated to meet and confer in good faith with representatives of 
employee bargaining WJ.its on matters within the scope of representation. l3 If agreement is 
reached between the employer and the employee representatives, that agreement is memorialized 

_in a memorandum of understanding which becomes binding once the local governing body 
._ -· 14 . . - . 

.. . adopts it. . · · 

. TI1e t~~t" claim statutes 15 added Title 9. 5 to the Code of Civil Procedure, providing new 
procedures that could be invoked by the employee organization in the event an impasse in 
negotiations has been declared. Section 1299 _states the following legislative intent:_ 

The Legislafore hereby finds ru1d declares that strikes taken by firefighters 
and law enforcement officers against public employers are a matter of 

6 California Code of Regulations, title 2, section 1188.4, subdivision (g)(l)(C). 
7 California Code of Regulations, title 2, section 1188.4, subdivision (g)(2). 
8 Govenunent Code sections 3500 et seq.; Statute~ 1968, chapter 1390. 
9 County Sanitation Dist. No. 2 v. Los Ai1geles County Employees' Assn. (1985) 38 Cal.3d 564. 
10 Labor Code section 1962. 
11 City of Sqnta Ana v: Santa Ana Police Benevolent Association (1989) 207 Cal.App.3 d i568. 
12

-Government Code section 3507. 
1
.
3 Government Code section 3505. 

14 Government Code section 3505.1. 
'o 

15 StatUtes 2000, chapter 906 (Sen. Bill No. 402). 
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statewide concern, are a predictable consequence of labor strife and poor 
morale that is often the outgroWth of substandard wages and benefits, and are 
not in t11e public interest. The Legislature futiher finds and declares that the 
dispute resolution procediu-es contained in this title provide.the appropriate 
method for resolving public sector labor disputes that could otherWise lead to 
strikes by firefighters or law enforcement officers. 

' . . . 

It is the intent of the Legislature to protect the health and welfare of the 
public by providing impasse remedies necessary to afford public employers 
the oppmtunity to safely alleviate the effects of labor strife that would 
othei:Wise lead to strikes by firefighters and law enforcement officers. It is 
further the intent of the Legislature that, in order to effectuate. its predominant 
purpose, this title be construed tb apply broadly to all 'public employers, 
including, but not limited to, charter cities, counties,.and Cities and counties in 
this state. · 

It is not the intent of the Legislature to alter the scope of issues subject to 
collective bargaining between public employers and employee organizations 
repres~nting firefighters or law enforcement officers. 

The provision~ of this title are intended by the Legislature to govern the 
resolution of impasses reached in collective bargaining between public 
employers and employee organizations representing .firefighters and law 
enforcement officers over economic issues thatremain in dispute over their 
respective interests ... 

The statutes provide that if an impasse is declared after the parties exhaust th~ir mutual efforts' to · 
reach agreement over matters within the scope of the negotiation, and the par:ties are unable to 

·agree to the appointment of a mediator, or if a mediator agreed to by the parties has been unable 
to effect settlement of a dispute between the parties, the employee organization can, by written 

. notification to the employer, request that their differences be submitted to an arbitratioi1 panel. 16 

Within three days after receipt of written notification, each pmiy is required to designate one 
member of the panel, and those two members, within.five days thereafter, are required to 
designate an additional irnpaiiial person with experience in labor and management dispute 
resolution t6 act as chairperson of the arbitration panel. 17 

The arbitration panel is required to meet with the parties withi.Il ten days after its establishment, 
or after any additional periods of ti.me mutually agreed upon. 18 The panel is authorized to meet 
with t~e 'parties, make. in.quiries and it'1vestigations, hold h~ai'~~s, and tal:e ai:1Y other action, 
includmg further mediat10n, that the panel deems ·appropnate. The arb1trat10n panel may, for 
purposes ·of i.ts hearings, investigations or inquiries, subpoena witnesses; administer oaths, take 

l6 Code of Civil Procedure section 1299.4, subdivision (a). 

17 Code of Civil Procedure section 1299.4, subdivision (b). 

18 Code of Civil Procedure section 1299.5, S\J.bd~vision (a). 

19 Ibid. 
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... . the testimony of any person, and issue subpoenas duces tecum to re~uire the production and 
W examination of any employer's or employee organization's records. 0 

. 

Five days prior to the commencement of the arbitration panel's hearings, each of the parties is 
required to submit a last best offer of settlement on the disputed issues.21 The panel decides the 
disputed issues separately, or if mutually agreed, by selecting the last best offer package that · 
most nearly complies with specified factors. 22 The panel then delivers a copy of its decision to 
the parties, but the decision may not be publicly disclosed for five days.23 The decision is not 
binding during that period, and the parties may meet privately to resolve their differences and, by 
mutual agreement, modify the panel's decision.24 At the end of the five-day period, the decision 
as it may be modified by the parties is publicly disclosed and binding on the parties.25 

. 

The provisions are not applicable to any employer that is a city, county, or city and county, 
governed by a charter that was amended prior to January 1, 2001, to incorporate a binding 
arbitration provision.26 The provisions also state that, miless othen.vise agreed to by the parties, 
the costs of the arbitration proceeding and the expenses of the arbitration panel, except those of 
the employer representative, shall be borne· by the employee organization.27 

· 

Preexisting general arbitration provisions are applicable to arbitration that is triggered by the test 
claim statutes, unless otherwise provided in the test claim statutes.28 Among other things, these 

. 3. general arbitration provisions set forth procedures for the conduct of hearings such as notice of 
c. hearings, witness lists, admissible evidence, ~ubpoenas, and depositions.29 

. · 

When a paiiy refuses to arbitrate a controversy as requested under Code of Civil Procedure 
section 1299.4, subdivision (a), that party may be subject to a court order to engage i.i1 arbitration 
pursuant. to section 1281.2.30 

· : . . . . . · . . . · 

;::. The test.claim statutes in their entirety were declared unconstitutional by the California Supreme 
. · .. Court on April 21, 2003, as violating portions of aiiicle XI of the California Constitµtion. 3 The 
,, . ., -----------
.. -

2° Code of Civil .Procedure sectior~ 1299 .5, subdivisi~n (b). 
21 Code of Civil Procedure section 1299.6, subdivision (a) . 

. 22 Ibid. 

· 
23 Code of Civil Procedure section 1299.7, subdivision (a). 

24 Ibid. 

25 Code of Civil Procedure section 1299. 7, subdivision (b). . 
26 Code of Civil Procedure section 1299.9, subdivision (a); this provision was modified by 
Sfatutes 2003, chapter 877, to change the date of the amended charter to January 1, 2004, but 
since that amendment was not pied in the test claim, staff makes nq finding with regard to it. 
27 Code of Civil Procedure section 1299.9, subdivision.(b). 
28 Code of Civil Procedure section 1299.8. 
29 Code of Civil Procedure sections 1280 et seq; 
3° Code of Civil Procedure section 1281. 1. 
31

.County of Riverside v: Superior Court of Riverside County (2003) 30 Cal.41h 278 (County of 
Rivei-side). · 
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basis for the decision is that the statutes: 1) deprive the county of its authority to provide fo~ the 
compensation of its employees. as guaranteed in article XI, section 1, subdivision (b); and 
2) delegate to a private body the power to interfere with local agency financial affairs and to 
perform a municipal function, as prohibited in article XI, section 11, subdivision (a).32

• 
33 

Thus, the analysis addresses only the.period during which the test claim statutes were presumed to 
be constitutional, January 1, 2001 through April 21, 2003. 

The Commission's Prior Decision 

The Commission denied th.is test claim, ~or the activities related to local government pruiicipation 
in binding arbitration, pursuant to Code of Civil Procedure sections 1281.1, and 1299 through 
1299.9. The Commission concluded the following: 

[T]he Commission finds that the test claim legislation does not constitute a new program or 
higher level of service. The test claini legislation requires the local agency to engage in a 
binding arbitration process that may result in increased costs associated with employee 
compensation or benefits. TI1e cases have consistently held that additional costs alone, in 
absence of some increase in the actual level or quality of gove"ri.unental services provided to 
the public, do not constitute an "enhanced service tci the public" and therefore do not 
impose a new program or higher level of service on local govenunents within the meaning · 
of article XIII B, section 6 of the California Constitution. Since strikes by law enforcement 
officers and fire services personnel are prohibited by"law, no successful argument can be . 
made that the test claim legislation affects law enforcement or firefighting service to the· 
public. 

Tue claimru1t had initially requested reimbursement for:· 1) costs to litigate the constitutionality of 
the test claim statutes; 2) increased costs for salaries ru1d benefits that could result from the binding 
arbitration award; 3) increased costs for compensation pacrCage "enhancements" that could be 
offered by the local agency as a result of vulnerabilities in its bargaining position; and 4) other 
costs related to binding arbitration activities. 

At the hearing, however, the claimant withdiew its re~uest for rei.mbmsement for litigation, · 
compensation and compensation enhancement costs.3 Testimony was also provided at the hearing 

. that regardless cif tl1e legality of strikes by public safety personnel, strikes do still occur in the less 

32 Countj; of Riversid_e (2003) 30 -Cal.41
h 278, 282. 

33 Section 1299 .7, subdivision (c), of the. Code of Civil Procedure was subsequently amended tci. 
cure the constitutionality issue (Stats. 2003, ch. 877), by adding a provision allowing the local 
public agency ei11plciyer to reject the decision ofthe arbitration panel: 

. TI1e employer may by unanimous vote of all the members of the governing 
body reject the decision of the arbitration panel, exceptas specifically 
provided to the contrary in a city, comity, or city" and county chmter with 
respect to the rejection of an m·bitratiori award.33 

· 

However, that statute was not pled in the test claim and Commission staff makes no fmdiJ.1g with 
regard to it. · · · .. 
34 Repo1tei:' s Trru1Script of Proceedings, July 28, 2006, pages 104-106. 
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obvious form of "blue flu" or in other ways.35 The claimant also presented exl1ibits at the hearing 
consisting oftest claims ai.1d parameters and guidelines, related to collective bargaining, that were 
previously heard by the Commission. 

Removing the costs for litigating the constitutionality of the test claim legislation and employee 
compensation significantly modified the test claim, causing the need for a reevaluation of activities 
that are required by the test claim statute (e.g., designating an arbitration panel member and 
pmiicipating in hearings) in light of the relevant case law. 

· The request for reconsideration alleged the following error of law: . . . . 

The statement of decision relied upon cases supporting the concept that no higher 
level of service to the public is provided when there are. increased costs for 
compensation or benefits alone. For example, City of Richmond v. Commission on 
State Mandates (1998) 64 Cal.App.4th 1190, cited in the statement of decision, held 
that even though increased employee benefits may generate a higher quality oflocal 
safety officers, the test claim legislation did not constitute a new pro gram or higher 
level of service; the cou1i stated that "[a] higher cost to the local government for 
compensating its eniployees is not tl1e same as a higher cost of providing services to · 
the public." However, City of Richmo1~d was based on test claim legislation that 

·iiicreased the cost for death benefits for local safety members, but did not result in· 
·_;actual mandated activities .. 

·:· . 

the statement of decisio11 also relied upon San Diego Unified.School Dist. v. · 
·commission on State ~Mandates (2004) 33 Cal.4th 859, which summarized and 
reaffirmed several previous cases to illustrate what constitutes a "new pl'ogram or 
-higher level of service." However, none of the older cases cited [-i.e., County of 
Los Angeles v. State of California (1987) 43 Cal.3d 46, City of Anaheim 11. State of 

.--California (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of California 
-'.(1990) 50 Cal.3d 51, and City ofRichmondv. Commission On.State.Mandates, et 
al. (1998) 64 Cal.App.4tl1 1190, -· ] denied reimbursement for actual activities 

imposed on the local agencies. In addition, San Diego Unified School Dist. did not 
address the issue of. "new pro grain or higher level of service" in the contexi of 
actual activities mandated by test clainl legislation which increa5ed the costs of 
employee compensation or benefits. · -

Claimant's Position · 

The claimant contends that the test claim statutes constitute a rein1bursable state-mru1dated 
program within the meaning of article XIII B, section 6 of the California Constitution and 
Government Code section 17514. 

. . 

Claimant asserts that costs for the follow.ing activities will be incuned and are :reimbursable: 

1. Costs for training agency management, counsel, staff and members of governing bodies 
regardii1g SB 402 as well as the intricacies thereof. 

· 2. Costs incident t~ restructuring bargainin·g units that include employees that are covered 
by SB 402 and those which are not covered by SB 402. · 

35 Reporter's Tran~cript of Proceedings, July 28, 2006, pages 98-99.
0 
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3. Increased staff time in preparing for negotiations in order to collect and compile &. 
comparability data specified in Code of Civil Procedure, section 1299 .4. W 

4. Increased time of agency.·negotiators, including staff, consultants, and attorneys, in 
handling two track negotiations: those economic issues which are subject to SB 402 
arbi1rntion and those issues which are not subject to arbitration. · 

5. Time to prepare for and consult with the goverillng board regarding the last best and final 
offer to be submitted to the arbitration panel. 

6. Time to prepare for and paiiicipate in any mediation process. 
7. Consulting time of negotiators, staff and counsel in selecting the agency panel member. 
8. Time of the agency negotiators, staff and counsel in vetting and selecting a neutral 

arbitrator. 
9. Time of the agency negotiators, staff and counsel in biiefing the agency panel member. 
10. Time o~ the agency negotiators, staff and counsel in preparing for the arbitration hearing. 
11. Time of the agency negotiators, staff ai1d cotmsel in vetting, selecting and preparing 

· expe1i witnesses. 
12. Time of the agency panel member and attorney in pre-arbitration meetings of the panel. 
13. Staff and attorney time involved in discovery pursuai1t to Code of Cl.vi] Procedure, 

sections 1281.1, 1281.2 and 1299.8 .. 
14. Staff, attorney, witness and agency panel member time .for the hearings. 
15. Attorney time in preparing the closing brief. ' 
16. Agency panel member time in. consulting in closed sessions with the panel. · 
17. Time of.the attorney, negotiators, and staff consulting with the agency panel member 

prior to the issuance of the award. · . 
18. Time of the attorney, negotiators, staff, agency panel member, and governing boai·d 

consulting regarding the award and giving directions to agency negotiators. . 
19. Time of the agency negotiators to negotiate with the Uluo11' s negotiating representatives 

based on the award. 
20. Costs of inevitable litigation regarding the interpretation of critical provisions of the law 

wluch are ambiguous, including the fact that the act covers "all other forms of · 
ren1uneration," ai1d covers employees perfonning "any related duties'~ to firefighting and 
investigating. 

Claimant argued, in its April 13, 2006 comments on the first draft staff analysis, that "[a]s of 
January 1, 2001, local govenm1ent officials had no alternative other than to enforce the 
provisions of this statute until it was declared unconstitutional, otherwise they would be subject 
to a writ of mandate to· compel binding arbitration." Claimant fmiher states that ~· [i]n fact, it was 
because the County of Riverside refused to engage in binding arbitration that the wiit of mandate 
action was commenced against it, resulting in the decision of the Supreme Comi wluch made tlus 
test claim statute invalid as being unconstitutional." Claimant believes the cases cited by 
Conunission staff in the ai1alysis are not on point. · 

· Claimant also points out that as legislation goes through the process of being adopted "there are a 
plethora of committee hearings and analyses performed'' and. "if there is any risk for a statute· 
being declan,d unconstitutional, it should be borne by the State, which has t~1e resomces for a full' 
and complete analysis of pending legislation prior to enactment." Cfaim'ant concludes that · 
"[l]ocal authorities have no alternative than to assume that legislation is valid ui1til such time as it 
is declared unconstitutional by the comis of the State of Califomia:J' Therefore, the Commission 
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should find that Binding Arbitration was a reimbursable, mandated program from its- effective 
date until it was declared unconstitutional. - · 

Claimant also provided testimony that, regai·dless of the legality of strikes by public safety 
personnel, strikes do still occm by these persom1el in the less obvious fon:n of"blue flu" or via 
other methods. 

Department of Finance Position 

Depaiiment of Finance submitted comments on the test claim concluding that the administrativ_e 
and compensation costs claimed in the test claim are not reimbursable costs pw:suant to aiiicle 
XIII B, section 6 of the California Constitution, based on various cotui decisions and the . 
provisions of the test claim statutes. Specifically, the Departmentasse1is that: 

1) the test claim statutes do not create a new program or higher level of service in an 
existing program, and the costs alleged do not stem from the pe1fonnance of a 
requi1~ement unique to local govenunent; 

2) alleged higher costs for compensating the claimant's employees are not reimbmsable, · 
since compensation of employees in general is· a cost that all employers must pay; 
furthern10re, allowing reimbursement for any such costs could "undennine an 
employer's incei1tive to collectively bargain in good faith~" 

3) alleged cost for increased compensation is not unique to local goveinment; even 
though claimant may argue that compensation of firefighters and law enforcement 

· officers is unique to local government, the "focus-must be on_the hardly unique 
function of compensating employees in general;" and 

4) Code of Civil Procedure seetion 1299.9, subdivision (b), provides that costs of the 
arbitration proceeding and expenses of the arbitration panel, except those of the · 
employer representative, are to be borne by the employee organization; in the test 
claim statutes, the Legislature specifically found that the duties of the locai-agency 
employer representatives are substantially similar to the duties required under the 
cunent collective bargaining-procedlires and therefore the costs incurred in 
performing those duties are not reimbursable state mandated costs; and thus, during 
the course of arbitration proceedings, "there are not any net costs that the employers 
would have to incur that would not have been lncuned in good faith bargaining or 
that are not covered by the employee organizations." 
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·-· - Discussion 

The c~urts have found that aiiicle XIII B, section 6 of the California Constitution36 reco~nizes 
the state constitutional restrictions on the powers of local govermuent to tax and. spend. 3 "Its· · 
pmpose is to preclude the state fi·om shifting financial responsibility for canying out 
governmental functions to lcical agencies, which are 'ill equipped' tci asslline increased financial 
responsibilities because of the taxing and spending limitations that aiiicles XIII A and XIII B 
impose."38 A test claim statute o'r executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an act!vity or 
task:39 In addition, the required activity or task must be new, constituting a "new prograTi1," and 
it must create a "higher level. of service" over the previously required level of service.40 

-

The courts have defined a "program" .subject to aiiicle XIII B, section 6, of the California 
Constitution, as one that canies out the governmental function· of providing public ser\rices, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.41 To determine if the 

_ program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect fouuediately before the enactment of the test claim 
!egislation.42 A "highel' level of service" occurs when there is "~-n increase in the actual level or 
quality of governmental services provided."43 

. - _ _ 

36 Article XIII B, section 6, subdivisiori (a), (as amended by Proposition lA in November 2004) A 
provides: "Whenever the Legislatme or ai1y state agency mandates a.new program or higher 9 
level of service on ai1y local govenm1ent, the State shall provide a subvention of funds to 
reimburse that local .goveri1ment for the costs of the program or increased level of service, except 
that the Legislature may, but need-not, provide a subvention of funds for the following mandates: 
(1) Legislative mai1dates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
Jam1ai·y 1, 1975, or executive orders or regulations initially in1plementing legislatiorJ, enacted 
prior to January 1, 1975." · 
37 Department of Finance v. Commission on State Ji.1anda{es (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. · 
38 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
39 Long Beach Unified School Dist. v. State. of California (1990) 225 Cal.App.3d 155, 174. 
40 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 ·cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) - -
44 Cal.3d 830, 83 5-836 (Lucia Mar). 

· 41 San _Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia A~ar, _ 
suprd, 44 Cal.3d 830, 835). 
42 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830'. 
835. -

43 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
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Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.44 

· _ . · · . 

The Commission is vested with exclus.ive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, ·section 6.45 In making its · 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "46 

-

This reconsideration poses the following issues: 

o Is the final decision on the Binding Arbitration test claim, adopted on July 28, 2006, 
_ contrary to law? _ _ -

o Are the test claim statutes subject to article Xlll B, section 6 of the California 
·Constitution? 

o Do the test claim statutes constitute a "new program or higher level of service" within the 
meaning of article XIll B, section 6 of the California Constitution?· . ' . . 

• Do the test claim statutes impose "costs mandated by the state" withil1 the meanmg of 
_aiticle Xlll B, section 6 of the California Constitution and Government Code 
section 17514? 

Issue 1: Is the prior final decision on the Binding Arbitration test claim, adopted on 
July 28, 2006, contrary to law? 

TI1e Binding Arbitration test claim was denied based on the finding that it did not impose a "new 
program or higher level of service" on local agencies within the meaning of article XIII _B, 
section 6 of the California Constitution. The test claim statutes were found to constitute a 
"progi:am," since they impose unique requirements on local agencies that do not apply generally 

·to_ all J;Csidents and entities in the state. However, since strikes by public safety personnel are 
illegal, and no other service to the public could be identified, the test claim statutes were not 
found to constitute an enhanced service to the public. · 

Because the. claimant requested reimbursement for employee compensation costs· in the original 
test claim, the an8.lysis relied upon case law applicable to that situation, i.e., where _ 
reimbursement was sought for employee compensation or other benefit-related costs alone and 
110 actual activities had been claimed. However, since the test claim was modified at the hearing 
to withdraw the request for reimbursement for employee compensation costs, the costs and 
activities that remain must be re-analyzed as a factual situatio.n that can be distinguished from the 
situations in the case law originally cited. 

44 County of Fresno v. State of California (1991) '53 Cal.3d 48:2, 487; County of Sonoma v. 
Commission on State J.lfandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code.sections 17514 and 17556. 
45 Kinlaw v: State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. . . 
46 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City ojSan Jose v. State of 
California (1?96)45 Cal.App.4th 1802, 1817. 
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TI1e prior final decision relied upon cases suppmiing the concept that no higher ie,;1el of'se1~ice 
to the public is provided when there are increased costs for compensatio-n or benefits alone. For 
example, City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, cited 
in the state11i.ent of decision, held that even though increased employee benefits may genei·ate a 
higher quality of local safety officers, the test claim statutes did not constitute a new pro gram or -
higher level of service; the comi stated tha:t "[a)higher cost to the local govenm1ent for 
'compensating its employees is not the same as a higher cost of providing services to the public." 
However, City of Richmond was based on test claim statutes that increased the cost for death 
benefits for local safety members, but did not result in actual mandated activities. 

TI1e prior final decision also relied upon San Diego Unified School Dist. v. Commission on State . 
Mandates (2004) 33 Cal.4th 859, which SUlmnarized an~ reaffirmed several previous cases to 
illustrate what constitutes a "new pro gram or higher level of service." However, none of the · 
older cases cited- i.e., County of Los Angeles v. State of California (1987) 43 Cal.3d 46, City of 
Anaheim v. State of California (1987) 189 Cal.App.3d 14 78, City of Sacramento v. State of 
California (1990) 50 Cal.3d 51, and City of Richmond v. Cominission On State Mandates, el al. 
(1998) 64 Cal.App.4ci' 1190, - denied reimbursement for actual activities imposed· on the local 
agencies. In addition, San Diego Unified School Dist. did not address the issue of ''new program 
or higher level of service" in the context of actual activities mandated by test claim statutes 
which increased the costs of employee compeii.sation or benefits. 

Although there is no· case law directly on point for the situation where the test claim statutes 
impose activities that are unique to local goverm11ent but do not clearly provide a service to the 
public, prior test claims have allowed reimbursement in such circumstances. Fwthem1ore, since · 
testimony was provided at the hearing that strikes by public safety personnel do occur, albeit in 
the less obvious form of"hlue flu" or by other means, the legislative purpose for the test claim 
statutes must be reevaluated in the analysis to determine whether the provis1ons result in an 
increase in the level or quality of governmental services provided. 

Staff finds that the prior final decision for this test claiin is contrary to law, and the Statement of• 
Decision should be replaced to reflect the following new analysis and the resulting findings. 

Issue 2: Are the test claim statutes subject to article XIII B, section 6 of the California 
Constitution? 

Do the Test Claim Statutes lt1 an.date Anv Activities? 

· In order for a test claim 'statute or regulation to impose a reimbursable state-mandated program 
under article XIII B, section 6, the language must mandate an activity or task upon local 
goverrnnental agencies. If the language does not mandate or require local agencies to perfonn a 
task, then article XIII B, section 6 is not triggered. 47 

· -

As amended at the hea1ing on this test claim, claimant is seeking rein1bursement for the 
following a.ctivities: 1) costs for training on the test claim statute; 2) co_sts for restmctming _ 
bargaining mrits; 3) discovery activities pursuant to Code of Civil Procedure sections 1281. 1, 
1281.2 and 1299 .8 ;. 4) selecting the agency panel member and neutral arbitrator, and ·briefings; 
5) preparing for and consulting with governing bmrrd regarding the last best and final offer; ' 

47 City of Jvferced v. State of California (1984) 153 Cal.App.3d 777, 783 (City of 111erced'). 
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6) preparing for ~nd participatingjn:ge:gotiations, mediation and arbitration hearings; and 
7) costs of Ii ti gating interpreta(i oii 9.f the· te s,t ,claim statutes . 

• ' ' • ' •• ~ • •• • • • ., 1 

Training Costs .. , :,. 

Staff finds that training agency management, l?Cfunsel, staff and members of governing bodies 
regarding binding arbitration is"Yiol 1'equired by the plain lang.uage of the test claim statutes. 
Therefore, these costs are not state-mandated or subject to aiticle XIII B, section 6. 

Costs for Restructuring Bargaining Units . 

Staff finds that the plain language of the test claim statutes does not require bargaining units to· 
be restructured. Therefore, any costs associated with such restrncturing are not state-mandated 
or subject to aiticle XIII B, section 6. 

Discoven1 Activities Pursuant to Code of Civil Procedure Sections 1281.1, 1281. 2 and 1299.8 

'When one patty refuses to engage in arbitration, section 1281.2 establishes grounds for a coUit to 
determine whether there is a legal requirement to engage in ai·bitration, and to compel ai·bitration 
if necessary. Sections 1281.1 and 1299.8 rnake these provisions applicable to binding arbitration. 
proceedings set forth under the test claim statutes. Staff finds that activities related to discovery, 
pursuant.to these sections, are not required. · 

Under Ybe test clain:i statutes, arbitration is compelled when an impasse has been declared and the 
employee organization initiates ai·bitration. The only party that would refuse to engage in 
binding 0arbitration under this scenario is the local public agency employer, anc! such a decision 
to refuse .to engage in arbitration is discretionary. Any discovery activities claimed by these 
provisions would be triggered by that discretionary decision, and thus ai·e not state-mandated or 
subject to article XIII B, section 6. 

Seleciini Agencv Panel Member and Neutral Arbitrator 

Code of.Civil Procedure section 1299.4; subdivision (b), states .that: 

Within three days after receipt of the written notification [triggering 
binding arbitration], each· party shall designate a person to serve as its 
member of an arbitration. panel. Within five days thereafter, or within 
additional periods to which they mutually agree, the two members of the 
arbitration panel appointed by the parties shall desigrlB.te an impartial 
person with experience in labor and management dispute resolution to act 
·as charrperson of the arbitration panel. 

Subdivision ( c) fw.ther states: 

In the event that the paities are unable or unwilling to agree upon a third 
person to serve as chairperson, the two members of the arbitration panel 
shall jointly ·request from the Al1)erican Ai·bitration Association a list of 
seven impartial and experienced persons who are familiar with matters of 
employer"employee relations. The two panel members may as an 
alternative, jointly request a list of sevei1 names from the California State 
Mediation and Conciliation Service, or. a list from either entity containing 
more or less than seven names, so long as the number requested is ai1 odd 
number. If after five days of receipt of the list, the two panel members 
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cannot agree on which of the listed persons shall serve as chairperson, 
they shall, within two days, alternately sttike names from the list, with the 
first panel member to strike names being determined by lot. The last 
person whose name remains on the list shalrbe chairperson. 

<;;laimant is seeking reimbursement for: 1) consulting time of negotiators, staff and cotu1sel in 
selecting the agency panel member; 2) time of the agency negotiators, staff and counsel in 
vetting and selecting a neutral arbitrator; and 3) time of the agency negotiators, st!iff and counsel 
in briefing the agency panel member. Staff finds that the plain la1iguage of the test claim statutes 
requires only that the public agency employer select an agency panel member. The test claim . 
statutes require the arbitration panel members selected· by the parties, rather. than the employer or 
employee organization, to select the neutral third panel member to act as chairperson .. Moreover, 
nothing in the test claim statutes require the public agency panel member to be briefed. 

Thus the only activity required is the selection of an agency panel member, and, therefore, that 
activity alone is state-mandated and subject to aiiicle Xill B; section 6. 

. . 

Prepare for and Consult with Governing Board Regarding Last Best Offer of Settlement 

Code of Civil Procedure section 1299.6, subdivision (a), requires that, once the arbitration 
process is triggered, the arbitration panel shall direct that five days prior to the commencement of 
its .hearings the local public agency employer and employee organization shall submit "the last 
best offer of settlement as to each of the issues within the scope of arbitration ... made in 
bargaining as a proposal or counterproposal and not previously agreed to by the parties prior to 
any arbitrati01~ request ... " The te:st claim statutes· do not, however, require the local P.ublic 
agency employer to prepare for and consult with the governing board regarding the last best offer 
of settlement. Tims the only activity required is to submitthe last best final offer of settlement' to . 
the arbitration panel; and, therefore, that activity alone is state-mandated ai1d subject to article 
XIII B, section 6. · · 

Prepare (or and E1wage in Negotiations. Mediation and Hearings 

The claimant is seeldng reimbursement for increased costs associated with collecting and 
compiling comparability data specified in Code of Civil Procedure section 1299.4, handling two
track negotiations (for economk issues that are subject to arbitration ai1d economic issues that 
are not subject to arbiti:ation), ar1d preparing for and paiiicipating in mediation. 

Staff finds that the plain language of the test claim statutes doe.s not reqilire the local public -
agency to colleet and compile comparability data in preparation for negotiations, to handle "two
track" negotiations, cir to pa1iicipate in mediation, when such activities occur outside the 
ai·bitration process. TI1erefore, any costs associated with such preparation or negotiations piior 
to.the arbitration process being triggered .are not state"mandated or subject to ariicle XIII B, 
section 6. · 

However, on~e the arbitration process is tiiggered __:by declaration of the negotiation impasse 
and the employee organization's request for arbitration - the arbitratim1 panel car1 direct the 
parties to take various actions. TI1e panel may "meet with the pruties or their representatives, 
either jointly or separately, make inquiries and investigations; hold hearings, and take any other 
action including fmiher mediation, that the arbitration panel deems app_rnpriate.''.

48 
For the 

48 Code of Civil Procedure section 1299.5, subdivision (a). 
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. purposes of its hearings, investigations or inquiries, the panel may also "subpoena witnesses, 
administer oaths, take the testimony of ru1y person, ru1d issue subpoenas duces tecum to require 
the production and examination of any employer's or employee organiz;ation's records, books, or 
papei·s relating to any subject matter before the pane!."49 

Additionally, Code of Civil Procedure section 1299.8 states that, unless otherwise provided in 
the test claim statutes, the general provisions regarding arbitration found in the Code of Civil 
Procedure50 are applicable to bindb.1g arbitration proceedings 'under the test claim statutes .. The 
relevant portions of these general arbitration provisions establish procedures for the conduct of 
heru·ings such as notice of hearings, witness lists, admissible evidence, subpoenas, and 
depositions.s 1 · 

Section 1299.9, subdivision (b), states that, unless otherwise agreed to by the parties, the costs of 
the arbitration proceeding ru1d the expenses of the arbitration panel, except those of the employer 
representative, shall be borne by the employee organization. Thus, the public agency employer 
is responsible for costs of its agency pru1el .member, but not the cost of the proceeding or the. 
other panel members. 

Claimant is seeking reimbursement for the following \·emaining activities: 

1. time of the agency negotiators, staff and counsel in prepru·ing for the arbitration hearing; 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

.. ~. 

tii11e of the agency negotiators, staff ru1d counsel in vetting, selecting and preparing 
· _expe1i witnesses; 

time of the agency pru1el member and attorney in pre-arbitration meetings of the panel; 

'staff, attorney, witness 'and agency panel member time for the hearings; 
' ' ' 

agency panel member time in consulting in closed sessions with the panel; 

attorney time in preparing the .closing brief; 

·.time of the attorney, negotiators, and staff in consulting with the agency panel member 
prior to the issuance of the award; · · 

time of the attorney, negotiators, staff, agency panel member, and governing board 
consulting regarding the award and giving directions to agency negotiators; and 

time of the agency negotiators to negotiate with the union's negotiating representatives 
based on the award. · · · 

01ice arbitration is .triggered under Code of Civil Procedure section 1299.4, the arbitration panel, 
within the scope of its authority, may direct the parties to pe1fonn specified activities. Si.nee the 
arbitration proceeding, once triggered, is mandatory, staff finds that the activities directed by the 
arbitration panel or activities initiated by the local public agency employer to patiicipate in . 
arbitration, are not discretionary. As noted above, the arbitration panel's authority includes 
meeting with the parties or their representatives, making inquiries and investigations, holding 

· hearings, and taldng any other action ineluding fmiher mediation, that the arbitration panel 

49 Code of Civil Procedure section 1299.5, subdivision (b). 

so Code of Civil Procedure sections 1280 et seq. 
51 Code of Civil Pr9cedure sections 1282 et seq. 
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deems appropriate, 52 as well as subpoenaing witnes_ses, administering oaths, taking the testimony·:··· &. 
of any person, and issuing subpoenas duces tecurn to require the production and examination of '.". ' .. 
any employer's or empl9lee organization's records, books, or papersrelating to any subject · 
matter before the panel., . . . . . . . . 

The plain language of the test clailri statutes does not require the local public agency, or its staff 
or governing board, to prepare foi: hearings, prepare expe1i witnesses, prepare a closing brief, 
consult with its panel member.prior to issuance of the award, or negotiate with the employee 
organization representatives based on the award. Further, the plain language of the test claim 
statutes does not require the employer's arbitration panel member to participate in pre-arbitration 
meetings with local ·agency staff, consult with focal agency staff prior to issuance of the award, 
consult in closed session with the arbitration panel, or consult with local agency staff and the 
governing boa.rd regarding the award. However, to the extent that any of the above aetivities are 
directed by the arbitration panel within the scope of its authority, the activity is state-mandated. 

' . . 
Thus, once arbitration is triggered under Code of Civil Procedure section 1 i99.4, only the · 
following activities, to participate in. the arbitration process or as required by the arbitration 
panel, are state-mandated and subject to article XIII B, section 6: . 

1. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)). 

2. Cooperate ill illquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

3. Pa.iiicipate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 

4. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

5. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc.§ 1299.5, subd. 
(b)). 

6. Respond to or_ inake demands for witness lists and/or documents (Code Civ. Proc. § 
1282.2, subd. (a)(2)). 

7. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283, . 
1283.05). ' 

8. Conduct discovery cir respond to discovery requests (Code Civ. Proc. § 1283.05). 

Costs o(Litif.!ating Jnteruretation o[the Test Claim Statutes . 

Claima.ii.t is seeking "[ c] osts of inevitable litigation regarding the interpretation of critical 
'provisions of the law which are ambiguous," including the fact that the act covers "all other ' 
fo1ms of remuneration," and ccivers employees performing "any related duties" to firefighting 
and investigating. Staff fmds that litigating any aspect of the test claim s~atutes is not reqz,lired 
by the plain language of the test claim statutes. Therefore; these costs a.re not state-mandated or 
subject to article XIII B, section 6. 

Summan1 d(State-Mandated Activities 

In sununary; staff finds the following activities are state-mandated, and therefore subject to 
article XIII B, section 6: 

.52 Code of Civil Procedur~ section 1299j,"subdivision (a). 

.! s:i Code of Civi!Procedure ~ection 1299.5, subdivision (b). 

0 J-TC-07 Binding Arbitration 
Rer;-393-te1;ation of Prior Final Dec.is ion -·Draft Staff Analysis 



Nmandales/0 I -TC-07 /ReconsiderationiDSA 
Hearing: January 25, 2007 

I. Selecting an arbitration panel member (Code Civ. Proc. § 1299.4, subd. (b)). 

2. Submitting. the last best firial offer of settlement to the arbitration panel (Code Civ. Proc. 
§ 1299.4, subd. (b)). 

3. Once arbitration is triggered under Code of Civil Procedure section 1299 .4, the followi1ig 
activities required by the arbitration panel or to paiiicipate in the arbitration process: 

a. Meet with the arbitrntion panel (Code Civ. Proc. § 1299.5, subd. (a)) . 

. b. Participate in inquiries or'investigations (Code Civ. Proc. § 1299.5, subd. (a)). 

c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (a)). 

d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)). 

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, 
subd. (b)). 

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc.· 
§ 1282.2, subd. (a)(2)). · 

g. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283, · 
1283 .05). 

h. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283.05). 

TI1ese activities are only state-mandated for the time period in whi1;h the test claim statutes were 
presumed constitutional, January 1, 2001 through April 21, 2003 . 

.. Do the A1andated Activities Constitute a Program? 

The cornis have held that the terni "program" within the meaning of aiiicle XIII B, section 6 
,,. means a-program that carries out the governmental function of providing a service to the public, 

or laws which, to implement a state policy, impose unique requirements on local governments 
• .. and do not apply generally to all residents and entities·in the state. 54 Only one of these tests must 

be met in order to find that the test clain1 stafutes constitute a "pro grnm." · 

Here, the test claim statutes establish new binding arbitration activities for local public agency 
employers who. employ peac.e officers and firefighters. The Depa1iment of ·Finance asse1is that 
the costs alleged do not stem from the performance of a requirement unique to local government. 
Staff disagrees with the Department, since the test claim statutes are ·only applicable to local 
public agency employers who employ peace officers and firefighters, ai1d there is no other 
requirement statewide for employers to engage in binding arbitration· with employee 
organizations. Hence the test claim statutes do not apply generally to all residents and entities in 
the state. · 

Moreover, based on the plain language of the test claim statutes, .the Legislature's intent in 
enacting the statutes was to "protect the hea.lth and welfare of the public by providi.ng·i..rnpasse 
remedies necessary lo afford public employers the oppo1iunity to safely alleviate the effects of 

. labor strife that would otherwise lead to strikes by firefighters and faw·enforcenient officers."55 

54 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of 
Los Angeles). 
55 Code of Civil Procedure section 1299. 
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Although strikes by law enforcement officers and firefighters are illegal, there is evidence in the & 
record indicating that such strikes neve1iheless ocqur. 56 Thus, the intent of these statutes is to V' 
prevent strikes by local safety officers thereby providing a service to the public. 

Therefore, staff finds that the activities mandated by the test claim statutes constitute a 
"program," within the meaning ofaiiicle XIII B, section 6, under either of the tests set forth in 
County of Los Angeles. · 

Issue 3: Do the test claim statutes constitute a "new program or higher level of 
senrice" within the meaning of article XIII B, section 6 of the California 
Constitutioh? . · 

A test claim statute 'or executive order imposes a "new program or higher level of service" when 
the mandated activities: a) ai·e new in comparison with the pre-existing scheme; and 
b) result in an increase in the actual level or quality of governmental services provided by the 
local public agency. 57 The first step'in making this determination is to compare the mandated 
activities with the legal requirements in effect immediately before the enactment of the test claim 
statute and regulations. 

Prior to the enactment of the test claim statutes, local public agency employers were required to 
meet and confer in good faith with recognized employee organizations under the Meyers-Milias
Brown Act. The test clain1 statutes added new state-mandated activities relating· to binding . 
arbitration. Thus, the program is new in comparison with the pre-existing scheme. 

. . . . . 
Because the. Legislature's intent in enacting test claim statutes was to prevent strikes by local 
firefighters and peace officers, and the statutes require local public·agencies that employ these 
local safety officers to engage in new activities to prevent such strikes, the statutes result in an 
increase in the actual level or quality of services provided by the local public agency. 

Therefore, staff finds that the activities mandated by the test claim statutes constitute a "new 
program or higher level of service" within the meaning of article XIII B, section 6. 

Issue 4: Do the test claim statutes impose "costs mandated by the state" within the 
meaning of article XIII :B, section 6 of the California Constitution and 
Government Code section 17514? 

For the test claim statutes to ,impo_se a reimbursable, state-mandated program; the new activities 
must impose costs mandated by the state pursuai1t to Government Code section 17514. 
Government Code section 17514 defines "costs mandated by the state" as any increased cost a 
local agency is required to incur as a result of a statute that mandates a new program or higher 
level of service. 

Tue claimant stated ii1 the test claim that "[t]he activities necessary to cornply with the mandated 
activities cost well in excess of $200.00 per year ... "58 Tirns, the claimant initially provided 

56 Reporter's Transcript of Proceedings, July 28, 2006, pages 98-99. 

57 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830, 

835. 
58 At the time the test claiin was filed, Govenm1ent Code section 17 564, subdivision (a), stated 
that the no test claii11 or rei,rnbursement claim shall be made unless the cl.aim exceeds $200. That 
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evidenc.~ in the record, signed under penalty ofpe1jUJ1', that there would be increased costs as a ·' 
result of the test claim statutes; However, new evidence was provided at the C01mnission hearing 
for this test claim, under oath, that the claimant did not get to a stage in negotiations where 
binding arbitration was triggered. 59 Since no activities are reimbursable prior to the point at 
which binding arbitration is triggered under Code of CivilProcedure section 1299.4, claimant did -
not in fact incur any costs mandated by the 'state.to comply with the mandated activities during 
the limited reimbursement period in question (January 1, 2001 through April 21, 2003)°. 

Therefore, staff finds that the activities mandated by the test claim statutes do not impose "costs 
mandated by the state" within the meaning of iuticle XIU B, section 6 of the California 
Cbnstih1tion and Govenm1ent Code section 17514. · . 

Conclusion 

-Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law. 
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do 
not impose a reimbursable state-mandated program on local agencies within the meaning of 
article XIII B, section 6 of the California Constitution, and Government Code section 17 514, 
because there is 110 evidence in the record to show that the claimant incurred "costs mandated by 
the state" to comply with the mandated activities di.uing the limited reimbursement period of 
Jan\iaryr, 2001 through April 21, 2003. -

Recommendation -

Staff recommends the Co1111Uission adopt this analysis - finding that the prior Statement of 
Decision adopted on July 28, 2006, was contrary to law and to correct the enor of law as set forth 
in the analysis - and deny the test clain1. 

section was subsequently modified in Stah1tes 2002, chapter 1124, to increase the minimum to 
$1,000. If this test claim is approved, any reimbursement claims must exceed $1,000. 
590

Reporter's Transcript of Proceedi11gs, July 28, 2006, pages 115-116. 
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Commi 

CHAIR SHEEHAN: And a second. 

2 All those in favor, say aye. e ·- . : ~";';.·~"".' .. ;~...;;;....;.;,_:-~...;::,~. 
O• -~··•-•" ''"'"·-·••Mo.,.-_,,, 

3 (A chorus of ayes was heard.) 

4 CHAIR SHEEHAN: Opposed? 

5 (No audible response.) 

6 CHAIR SHEEHAN: The motion passes unanimously. 

7 Thank you. 

8 Okay, now we all have to get our oth~r books. 

9 MS. HIGASHI: I was g'oing to suggest that we 

10 take a· five-minGte break at this time, especially for our 

11 reporter. 

12 (A recess was taken from 10:53 a.m. 

13 to 11:04-a.m.) 

14 CHAIR SHEEHAN: We would like to reconvene the 

15 meeting of the Commission on State Mandates. 

16 And we are on Item 

17 MS. HIGASHI: Number 10. 

1.8 CHAIR SHEEHAN: Item 10, all right. Binding 

19 Arbitration test claim; 

20 MS. HIGASHI: That's correct. And Commission 

21 Counsel Deborah Borzelleri will present this test claim. 

22 MS. BORZELLERI: Thank you. 

23 This test claim deals with legislation that 

" 
24 .establishes a mandatory binding arbitration process for 

local governments and the.ir law enforcement officers and e 
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&. ••• 
firefighters. 

2 Under that .. legislation;· when an impasse in 

' ' 

3 empl?yer/employee .relations was _declared, the parties 

4 would be subject to binding arbitration if the employee· 

5 org·anization so requested. 

6 The test.claim statute became effective-on 

7 January 1, 2001, but was declared unconstitutional.by the 

8 .California Supreme Court.on A~ril 21st, 2003, in the 

9 County of Riverside case which was filed in early 2001, 

10 as violating the home rule provisions of the California 

11 Constitution. 

12 Because the Supre~e ~ou~t did not address 

13 whether or not its ruling waB retroactive to the original 

14 effecti~e date of the test claim statute, staff's 

15 analysis addresses whether the statute, while it was 

16 believed to be constitutional, created a reimbursable 

17 state-mandated local program. This is an issue of first 

18 impression for the Commission. 

19 Staff finds that applying the Court 1 s rulin9 of 

' ' 

20 unconstitutionality retroactively to the original date of 

21 the effective legislation could have the effect of 

22 forcing programs and costs on· local governments without 

23 the state paying for them, which is contrary to the 

24 stated purpose of Article XIII B, Section 6, of the 

25 Corlstitution. So because binding rights or obligations 
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in the form .. of. reimbursable mandates could have been 

cr~~~ed while the· fe~t· claim legisl~tioh was·presumed~to~ 
; . 

be ·constitutional"·--· ani:l' we·, re: t'al king· - about·, bertwe e:rr~ · · .. : .. :·· 
! . . - . • 

January l; 2001, arid April 21st, 2003 -- staff finds that 

a full.·mandates analysis on the merits needs to proceed 
. . 

to determine whether the·' test-·c£aim0 legislati'OTl di ct;· .in 
. ' 

fact, mandate a new program or higher level of service 

and impose costs mandated by the state during that period 

of time. 

Therefore, staff finds that based on the 

purpose of Article XIII B, Section 6, legislation deemed 

unconstitutional, in.this ca~e by the Court, could create 

a reimbursable state-mandated- program during.the time the 

le.gislation was presumed to be cons ti ti.ltiona:l. 

However, staff finds that the test claim 

~tatute at issue here did hot constitute a new program or 

higher level of ~ervice. This statut~ .required the. local 

agency to engage in a process that the claimant contends 

resulted.in increased costs for employee compensation or 

benefits. The cases have consistently held that 

additional costs.for increased employee benefits and 

compensation in the absence of some increase in the 

actual level. or quality of governmental servioes provided 

to the priblic do not constitut~ an enh~nced'service to 
. . 

th"e public and;'· therefore, do not impose· a new program or 

. . 
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higher level of service on.local governments within the 

·~_o.f ·Article XIII B, Se.ction 6, ·of the"· 

Constitution, - And sine~ strike~ by law enforcement· 

officers and fire services personnel are prohibited by 

law, no, successful argument can be made that this test 

claim statute affects-law-enforcement or firefighting 

service to the public. 

Staff recommends the Commission adopt the 

analysis and deny the test claim. 

Will the parties please come forward and state 

your name? 

MR. LIEBERT: My name is John Liebert. I'm an 

attorney with .the law firm of Liebert· Cassi_dy Whitmore, 

representing the claimant. 

MS. STONE:· Pamela Stone on behalf of the City 

of Palos Verdes Estates. 

Mr. DREILING: Daniel Dreiling, Chief of Police 

for the City of Palos Verdes Estates. 

MS. GEANACOU:. Susan Geanacou, Department of 

Finance. 

CHAIR SHEEHAN: All right, do you want to 

start, Mr. Liebert? 

MR. LIEBERT: Pleas~ .. 

This claim is, as indic~ted, pursuant to Code 

of Civil "Procedure'sections 2099 through 2099.9~ And 

.Daniel .P. Feld409s, CSR, Inc. 916. 682. 9482 76 
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2 

3 

that was a sectionj while it was i~ effect, that ~rovided 

{or binding":interest arbitration, a procedure that had 

been: found to be in violation of the pi;eex.isting 

4 California law: 

5 In. order to put this. in context, let me say 

. 6 just a few words in terms of how this· fits· in with other 

7 law. 

8 In the Government Code, as distinguished from 

9 the Code of Civil Procedure, th~re are sections which are 

10 generally referred to.as- the Meyers-Milias-Brown Act, 

11 which spells out the labor relations, or the 

12 employer~employee relations system for·. local agencies. 

13 

14 

And that is the part of the labor relations system that 

has been in-effect and remains in effect in California. 

15 The CCP section -- that is, the Code of Civil 

16 Procedure section -- that was added in a different code, 

17 provided a unique and new program which was indicated was 

18 binding interest arbitration. Now, binding interest 

19 arbitration is a form of arbitration that only comes into 

20 play when there is a deadlock or an impasse in 

21 negotiations between an employee organization and the 

22 employer. The section refers to, as indicated, law 

23 • enforcement or fire service -- or did indicate -- or did 

24 at that time; and provided that in that kind of an 

25 arbitrat'ion, known ·a·s "interest arbitration" that is;-
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an arbitration where there's a disagreement' in 

negotiations -- ·th_at an outside· labor arbitrator;·' in 

essenc.e, ·would make the· final decision ·as to how- that 

4 impasse would be resolved. The code section referred to 

5 economic items. 

6 We will -- or I will-address myself only to 

7 that portion, obvi6tlsly, of the staff analysis where we 

8 dis~gtee, and that i~ that last portion. 

9 The issue, of course, therefore( is, did the 

10 state mandate onto local agencies a new program or a 

11 higher level of service in an existing program onto the 

12 · loc.al agencies that requites reimbursement. 

13 

14 

The sta·ff analysis in this. area has concluded 

no, in the negative. And I think they're doing that for 

15 two re~sons, and I think that's just been confirmed in 

16 the presentation. 

17 The first reason is that cases have 

18 consis.tently held ·where there is a cost that· is· traceable 

19 to an increase in employee benefits, that that type of a 

20 piece of legislation would not qualify for reimbursement 

21 under the constitutional language. 

22 We don't take exception to that part; but we 

23 point out that this claim is simply not a claim that is 

24 seeking to be reimbursed for. the costs of increased 

25 employee benefits. .. .. 
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The staff analysis has a list of 23 items that 

are·being~claimed. Of thbse,-two could be seeti as 

se·eking -that kind. of. an increase .. And -I am here, 

stipulating that those two we are prepared to withdraw at 

this time. 

The other 21 do not-relate to that·kind of·a 

reimbursement that is the cost of increased benefits; 

and, therefore, to that extent, our position is that that 

contention is simply not relevant; 

Incidentally; the listing of the items of claim 

that have been made appears on pages 6 and 7 of the staff 

analysis. 

The other basis that is bein~ asserted that 

would prevent re.imbursement is, in essence, as. we 

Gnderstand it, all clai~s must somehow involve service 

to the public. We respectfully disagree with the staff 

in· that.regard. We don't not believe that that is 

correct. 

Our reading of the law is as follows: The law 

interpreting that ccinstitutional language was addressed 

in a case that· i~ cited in the staff analysis called 

County.of Los Angeles v. State of California- The 

citation on it is 43 Cal.3d, 46. That case spelled out 

the approach of determining whether or not a claim is 

subject to reimbursement. And they did so,· .essentially 
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in a two-step process. It disappears on page 56 of that 

case·. 

- SteR 1 is, the court held that the intent of 

that constitutional provision was to reimburse the loca'i 

agency for any.new program or any higher level of 

existing program. 

The next stage of the analysis that the Court 

went into was to recognize that there is no definition of 

the word "program." So they address the issue of, "What 

do we mean by 'program'?" And what they held was, in 

. order to qualify for reimbursement, one of two standards 

or findings have to be established: 

Number one, programs that carry out the 

governmental function -- the governmental function of 

providing services ta the public. That's one. 

Or alternatively, number two, laws which 

implement a state policy impose unique requirements on 

local governments that do not appl·y generally to all 

residents and entities in the state. 

So those were the two that, either one of which 

.would entitle to reimbursement if other standards are 

met. 

Now, in -the Los Angeles case that I've referred 

to, the Court held that neither one was met, because that 

involved an increase in workers' compensat'ion benefits 0 
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And· the court held that, number one, workers' 

2 comp.ensation is not a governmental function arid, number 

3 two,: it is not unique .. to government because, after all, 

4 workers' compensation applies generally. 

5 In any event, that was the approach that was 

6 spelled ouf in the 6ase· that has been cited in subseqbent 

7 cases. 

8 Very important is the fact that the law also 

9 is, as I've indicated, only one of these two findings 

10 have to be met in order to qualify for the reimbursement. 

11 And that is provided for in a case -- first of all, in a 

12 case called Carmel Valley Fire Protection District v the 

13 State. The cite is 190 Cal.App. 3d, 521. And the 

14 language appears at pages 537 and 538 .. So either one of· 

15 those standards. 

16 Another case that has been cited quite a bit in 

17 : the staff analysis, ·th~t is San Diego Unified School 

18 District versus your Commission, that is, the Corrunission 

19 on State Mandates. That case in.a nuffiber of places 

20 refers to these as alternative findings.· And that 

21 appears in that case. 

22 The Carmel Valley case, as a matter of 

23 interest, involved the question of whether there could be 

24 reirilbursement for safety protective clothing and certain 

25' safety equipment, and t~e holding was yes. 'o e 
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And the San Diego Unified School District case, 

which is· somewhat analogous to·our~sitµatioh;' there,·the 
'. 

issu~ was- where there was a mandate in connection with 

hearings to be conducted involving student expulsions 

where there was the issue of the student having 

possession· of a firearm, where:. there were various hearing 

requirements and items in connection with the hearings, 

'there again, the Court found that there was a 

reimbursable mandate. 

Another case that also holds that same 

proposition, . and one that is a great deal more timely, is 

the _one that, in fact, is referred to in your Item 

Number 20 today, and that is Commission decisiQn case. 

number 00-TC-17/01-TC-14. And that is a case that 

involves an agency fee situation; and there, the 

Commission held that.the item was reimbursable. 

Now,· in that case, the .issues involved, or the Agency 

Shop, and specifically the costs of fee deductions --

that is, agency fee deductions, the cost of preparing a 

list of home addresses for the union, the costs of making 

up a list for union elections, all of those were held by 

your Commission to be reimbursable .. 

Now, clearly, those were properly, I think, 

reimbursable under that second "finding, just as I think 

it is quite clear that the claim that is betore you now 
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is similarly entitled to reimbursement under that ,second 

2 finding that I referredct6: • 

3 ·-_I· thi-Bk there will- be- some additional 

4 references made in that regard by Pam Stone in just a 

5 moment. 

6 The only oth~r thing· that-I would add -- and .. .: ~ 

7 here, what I would ask you to do is, if .you would open 
. . 

8 the staff analysis to page number -- let me see here --

9 to page_ number ·four. And on page number four you: will · 

10 find the certain legislative intent language. 

11 What that language stands for is, there is 

12 absolutely no doubt that if we, here today, say, for the 

13 sake of argument -- let us say for the sake of argument 

14 that the position is correct that all claims must hav~ --

15 must involve a serv~c~ to the public, if we just 

16 acknowledge that for the sake of argumerit, there's nd 

17 question that th~ claim here involves a service to the 

18 public. 

19 And the reason I say that is, of course, all 

20 you need to do is read the intent.language of the 

21 Legisl~ture itsel~, when they adopted this law. 

22 Let me read just the first part of it to emphasize it: 

23 "The-Legislature hereby finds and .declares that 

24 strikes taken by firefighters and law enforcement 

25 officers against public employers are a matter of 
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statewide concern, are a predictable consequence of labor 

2 strif~and··poor morale th~t ~soften the outgrowth of 

3 sub~~andard wages ~nd benefits, and are no~ in the public 

4 interest. 

5 "The Legislature further finds and declares 

6 that the dispute resolution procedure? contained in this 

7 title provide the appropriate method for resolving 

8 public-sector labor disputes that could otherwise lead 

9 to strikes by firefighters.or law enforcement officers. 

10 ''It is the intent of the Legislature to protect 

11 the health and w~lfare of.the public,'' et cetera. 

12 Clearly, this is language that makes quite 
. . 

13 clear that we are talking about a ciaim that does, 

14 indeed, involve service to the public. 

15 Now, the staff analysis says, "Well, yeah, but 

16· they're against the law. Firefighters and.law· 

17 enforcement officers are not allowed to strike." 

18 Well, one aspect of this is, there's a law that 

19 says you can't strike, and the 6ther reality is, do you 

20 have strikes, nonetheless? 

21 And I can tell you from personal experience 

22 that in the case of firef.ighters, for example, where 

23 there is a Labor Code section 1962·, which has been on the 

24 books for decades, there have been a number of strikes by 

25 firefighters, notwithstanding the fact that it is against 
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the law. One involving the City of Sacramento. 

In the case of· .. la1•t enforcement, as was pointed

out in the staff. analysis, ever since-1989 arid in an 

appellate court decision out of Santa Ana, that made it 

against the law for law enforcement officers, in essence, 

to go on strike; ·And yet, clearly, there-have been 

strike-type activities since that time. 

So the reality is that there can be strikes 

notwithstanding that it's against the law. And, indeed, 

the admission is right in the legislative intent language 

i tse'if. It says, "We are adopting this law to avoid 

tho~e types of strikes." And that law was enacted, of 

course, long after they became illegal. 

Therefore, I will wind up by saying that we 

respectfully submit .that the claim, other than those two 

items we have agreed should be ~ithd~awn, that the claim 

does meet all of the requirements of the constitutional 

mandate for a new program that does entitle -- that is 

entitled to a ~andate. 

CHAIR SHEEHAN: Right. 

I have one question. 

MR. LIEBERT: Please.· 

CHAIR SHEEHAN: Are you recommending that we 

ignore that appellate court decision and the statut~ that·_ 

outlaws strikes by firefighters and public- safety" and in 
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making our decision? 

MR. LIEBERT: . 'No, because• tongue· in ·Cheek a 

3 little bit., you're not.firefighters or law enforcement. 

4 In other word~, .what I'm asking you to do --

5 CHAIR SHEEHAN: But we have a claim before us 

6 that affects them. 

7 MR. LIEBERT: Right. What I'm requesting is 

8 that you recognize the reality that notwithstanding 

9 that -- as recognized by the Legislature also -- that you 

10 recognize the reality that there can. and have been 

c.:·:·: 11 

. :- 12 

13 

strikes, notwithstanding that it is against the law for 

them to do that . 

CHAIR SHEEHAN: I· appreciate that. 

14 I'm having a hard time reconciling the oath I 

·.JS take when I sit in·various entities to uphold the 

16 statutes and the laws and the Constitution of the State 

17 in ~aking the decision. So that's why I ask th~t 

18 question. 

19 Ms. Stone? 

20 MR. LIEBERT: I.would add that every member of 

21 the Legislatuie took the same oath, I ~uspect, as you 

22 did. And they, in the language that I have quoted 

23 CHAIR SHEEHAN: I cannot speak for their intent 

24 in voting for that. I can only address my actions taken 

25 today. 
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MR. LIEBERT: Right, okay. 

CHAIR SHEEHAN:-- -:.Ms. Stone?·· 

MS. STONE:· Thank you very ~uch.-

4 At this time, I am presenting some exhibits to 

5 the Commission, of which I would like administrative 

6 notice taken. I'd also want to make sure that your 

7 counsel and the Department of Finance has copies of 

8 these. 

9 These are all decisions ~hat ha~e been rendered 

10 by your commission pertaining to .labor matters wherein 

11 the labor process has been found to be reimbursable·. And 

12 trust me, I am not going to read from all of these, but 

13 if you'll give me one moment ·so that these may be passed 

14 out. There are some provisions I would like to stress 

15 with regard to these. 

16 CHAIR SHEEHAN: I'm sure staff would help.to 

17 pass those out while you testify. 

18 MS. STONE: Yes: I want to make sure that your 

19 counsel and the Department of Finance have a copy, as 

20 soon as everybody else does as well, as a matter of 

21 courtesy. 

22 I gave out everything. I think I was missing 

23 one Exhibit 2. 

24 CHAIR SHEEHAN: We can share. Don't worry. Go 

25 ahead. ··" 
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MS. STONE: Okay, I'm only going to refer 

directly to three exhibits. 'But as you .wi-11 note, that 

these are all either Statements .. of. Decision, parameters 

and guidelines, or statewide cost estimates on vario~s 

labor matters which you have approved .in the past. 

And I would. like to: address just a·· couple of them very 

briefly, because y6u have the same consideration here. 

And you're also now dealing with employees 

dealing with employee matters'. 

you're now 

I would like to ditect your attention to 

Exhibit 2. These are the parameters and guidelines for 

Agency Shop on page 2. Actually, this particular test 

claim was presented by my esteemed colleague, Mr. John 

Liebert, some 19 years ago, in 1987. 

15 And you found that the reimbursable activities 

16. they were to review recognized employee organizations' 

17 proposal to establish agency·shop, as well as meeting and 

18 conferring with recognized employee organizations on the 

19 issue of agency shop and current bargaining agreement. 

20 The second exhibit I would like you to look at just very 

21 briefly ~nd trust me, I am not going to read this one 

22 

23 

.24 

25 

because we would be here for the afternoon. And I don't 

know about -- I believe your Commission would like lunch 

today -- and that is Exhibit 6. These are the 

consolidated par.arneters and guidelines adopted by the 
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Corrunission which have been amended over the years 

pertaining•to Collective•Bargaining and'Collective 

Bargaining· Agreement Disclosure·.·· Collective Bargaining· 

4 was originally adopted by the Board of Control. Your 

5 Commission·has amended the Parameters and Guidelines and 

6 consolidated them with Collective Ba~gaining Disclosure 

7 for any number of occasions over the years. 

8 This, again, provides reimbursement for labor 

9 negotiations and collective bargaining with regard to 

10 teachers. 

11 And lastly, I'.m going to refer to Agency Fee 

12 Arrangements, which Mr. Liebert referred to. And I'm 

13 referring to Exhibit 1; which was the Statement of 

14 Decision which, again, on page --· I have the 

15 conclusion ~- it's the last page. My copy was not 

16 numbered. I pulled this off your website. And, again, 

17 it has specific employee representational issues which 

18 your Commission has found to be reimbursable. 

19 When Mr. Liebert previously discuss~d -- and I'm just 

20 thrilled to be here with the labor guru of the state bf 

21 Cali.fornia, beyond all belief -- that we are conceding· 

22 two p~rticular points with regard to the activities, we 

23 are conceding the issµe of increase in salaries that 

24 would be warranted by this legislation to the actual 

25 employees, as we!l as the litigation costs. What we are 
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seeking here for reimbursement are the labor process 

2 costs· that ·must be incurred. 

3 My copy has a .. little .different p'agination, but.·. 

4 it is pag~s 6 and 7. Basically, you're talking about the 

5 time of agency negotiators, staff, and counsel. 

6 Very similar to those costs .which· ypu ·hav_e 

7 allowed in Collective Bargaining for schools. And we 

8 believe that the decision is without a difference with 

9 regard to this particular mandate. Although I ~ould like 

10 to insert parenthet:Lcally that your Commission should be 

:·- 11 relieved on a cost basis that this particular legislation 

.. , .. 12 was declared unconstitutional only a couple of years 

13 after its pa~sage. 

14 And thank yo.u very much for your time. 

15 CHAIR SHEEHAN: Thanks. 

16 Any questions for Ms. Stone? 

17 Mr. bREILING: I have nothing. I'm here to 

18 answer questions, if you have some. 

19 CHAIR SHEEHAN: Right. . Thanks. 

20 Ms. Geanacou? 

21 MS .. GEANACOU: I th:Lnk I'd like to hear the 

22 Corrunission staff respond to some of the points of the 

23 claimants before we respond, if that's appropriate. 

24 CHAIR SHEEHAN': ' Sure. Go ahead . 
. 

25 MS. BORZELLERI~· Thank you. 
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1 First of all, Mr. Liebert cites to the case of 

2 ·couhty of Los Angeles. That case•actually stands for 

3 in the tests that he was. laying out, ~t starids for .. 

4 whether a test claim statute is a program. And we have 

5 agreed with them that it is, in fact, ~ program. 

6 What ~e dis~~i~e ~ith is that it is a new. program or 

7 highe± l~Ve~ of service, which is the second prong of the 

8 test/ I Im ·s'ure you ire aware. 

9 And just to read from the San Diego Unified 

10 School District case, which is a 2004 case; several cases 

11 are summarized in that case, and.I think we need to rely 

12 heavily on this case for making this determination. And 

13 I will read to you from pages 876 to 877 from the ~ 

14 S~n Diego Unified School District cas~. 

15 MS. STONE: If you'd like to, we have copies 

16 for everybody of the San Diego 

17 MS. HIGASHI: Let me just'say, .there's a copy 

18 already in your binder under Item 22, under tab A. 

19 MS. STONE: Oh, okay. We were concerned about 

20 that, so we made copies. 

21 Susan, would ~ou like ~ copy? 

22 MS. GEANACOU: Sure. 

23 MS. BORZELLERI: The case is'rather long, so I 

24 don't.know what your pagination is. 

·01 25 Do you have a-cross-referenca there, so they e 
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can read with me? 

MS. STONE: What page are you· reading_ from? 

MS. BORZELLERI: It'.s page 876 t6 ~77. 

MR. LIEBERT: Eight? Did you say 8? 

MS. BORZELLERI: 876 to 877. 

In this, they're citing to the City of Richmond 

case following the County of Los Angeles case, which 

concluded that requiring local governments to provide 

death benefits to local safety officers under both the 

Public Employees' Retirement System.and the Workers' 

Compensation system did not c.onstitute a higher level of 

service to the public . 

The Court of Appeal arrived at that 

determination ev~n though, as might have been argued in 

County of Los Angeles and City of ~acramento, such 

ben~fits. may gene~ate a higher quality of local safety 

officers· and thereby, in general and indirect sense,.· 

pro~ide the public with a higher level of service by its 

employees. 

The next paragraph: "Viewed together, these 

cases" and they'~e citing the County of Los Angeies; 

·City of Sacramento, City of Richmond, and. they also cite 

to the City of Anaheim· - "illustrate the circumstance 

that simply.because the state law or order. m~y increas~ 

the costs borne by local government in providing 
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services, this does not necessarily establish that the 

2 law or order con~titute~ an increased or higher level of· 

3 the resulting service to the public under Article XIII B, 

4 Section 6.n 

5 And then it goes on to cite what does 

6 constitute a higher level of service. And they use the 

7 ·example of Carmel Valley Fire Protection, which 

8 Mr. Liebert cited, where the executive order he required 

9 the county firefighters to be provided with protective 

10 clothing and safety equipment because this increased 

11 safety equipment a-pparently was designed to result in 

12 more_ effective fire protection.· The mandate evidently 

13 was intended to produce a higher level of service to the 

14 publit, ther~by satisfying the first alternative set out 

15 in the County of Los Angeles. 

16 Similarly, Long Beach, in an executive order, 

17 required school districts to take specific steps to 

18 measure and address racial segregation in iocal public 

-·· . 
19 schools. The Appellate Court held that tDis constituted 

20 a higher level of service to the ~xtent the order's 

21 - requirements e~ceeded federal constitutional and.case law 

22 requirements by mandating school districts to undertake . 

23 defined remedial opinions and measures that were merely 

24 advisory under prior law. 

0 25 Those later cases really do identify an actual e 
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2 

3 

4 

public service; and I think in this instance we do not 

have that. That's what we based our analysis on:· 

Secondly; becaus·e the Commission has in the past ruled on 

some similar cases, those are not binding, as the 

5 Commission well knows, on cases going forward. We· do 

6 need: to rely on the case law. We do look at those 

7 previous cases in making our analysis. But in this case 

8 I thirik we do need to rely on the San Diego case, which. 

9 is a Supreme Court case. 

10 And as far as the other Commission decisions, 

11 Camille, did.you want to add ~nything about those? 

12 MS. SHELTON: No, not ?n that, other than the 

13 Supreme Court has repeatedly said that the whole purpose 

14 of Article XIII B, Sectiorr 6, was to prevent the state 

15 from shifting costs to local agencies to provide a 

16 service to th~ public. That's been the purpose since the 

17 earliest Supreme Court case in 1987, in County of 

18 Los Angeles. 

' 19 CHAIR SHEEHAN: I want to ask Ms. Geanacou if 

20 she wants to make any comments first, and then we can go 

21 back and hear from· some of the comments you may have. 

22 MS. GEANACOU: Yes, Susan Geanacou, Department 

23 of Finance. Thank you. 

24 The Department of Finance agrees with the final 

25 staff analysis as to this mandat'e for a couple of· 
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"reasons, one of which was just highlighted by the 

Corrunission staff courisel. 

... In this case, there is no higher level of 

4 service to the public from binding arbitration following 

.5 .impasse and bargaining. 

6 ··In some of the cases just cited that I will not 

7 repeat, those recent cases within the last couple of 

8 years have confirmed at an appellate level. that an 

9 alleged increased cost of providing services to.the 

10 public does not equal an increased level of services to 

11 the public. Tbose are two entirely different things in 

12 the mandate~ world. That's confirmed in the most recent 

13 San Diego Unified School District case ·and the somewhat 

14 older City of Richmond ~ase. 

15 I'd also like to point out that many of th~ 

16 activities claimed in the test claim are not required by 

17 the legislation. I 'rri mindful, tho.ugh, that the claimants 

18 agreed that they would waive or stipulate to waive· 

19 withdrawal of some of those claimed activities. 

20 So nonetheless, I'd like tp be on the rec'ord of saying 

21 many of those activities ~re not required by the test 

22 claim legislation. 

23 And also, finally, the Commission· staff 

24 analysis on page 15 points out importantly ~hat strikes 

25 by fire and police personnel are {llega1 under California 
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law; and that should be taken into consideration 

significantly-by the Commission members in determining 

whether there ~ould even be a. highe~- level of.service to 

the public here from the claimed activities.· 

witnesses? 

things? 

CHAIR SHEEHAN: Thanks. 

Okay, questions were there questions of the 

(No audible response.) 

CHAIR SHEEHAN: No? 

Ali right, did you want to address a couple of 

MR. LIEBERT: Yes. Let me just very briefly 

reference the Richmond case. The Richmond case stands 

for the proposition that if you have an increa~e in 

benefits.that results in cost, that is not reimbursable. 

We've stipulated to ihat, That is what.the Richmond 

case involved. 

·The Carmel case -- it's interesting that the 

opinion in the Carmel decision itself never makes 

reference to the assumption o'r presumption that there 

could have beeri. the assumption that this was an increase 

in a level of service. And, indeed, probably the facts 

suggest that that is otherwise. 

24 But the main point I think that I want to make 

25 • is, the (jlOnsti tutional language talks about a new program 
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or a.higher level of service. I think the arguments that 

we hear is the only relevant standard is theJhigher·~evel 

of service. I think-that is belied in a.fair reading of 

the cases 'by the definition of "program. II And you will 

note that the first element of the.definition of 

"program" does refer to service·s to the public-. That is, 

governmental functions of pr_oviding services to the 

public. 

But then it provides the alternative, which 

does not pertain -- does ~ot, in its terms, mention 

anything about service to the public. What it refers to 

is a unique requirement tha.t the state imposes based on 

its policy, a unique requirement onto the local . 

government. 

We are submitting that this is a perfect 

example; this Code· of Civil Procedure section series· is a 

perfect.example of the second element that is a law which 

implements a state policy and imposes unique requirements 

on lbcal gove~nments that do not apply to anybody other 

than local'·governments~ 

And in our o~inion, that does hot address the . 

issue of a higher level of service. 

Most of the cases; indeed, involve a higher level of 

service. That is,· for example, in the case of San Diego 

Unified Bchool District there was in existence a hearing 

·Daniel P. Feldi430:, CSR, Inc. 916.682.9482 97 



1 

2 

Commission on tate Mandate - Julv 28. 2006 

procedure that was utilized in the case of Student 

Expulsions. - And the mandate--was: in additiow to that 

3 policy in the case of· the situation where you had student 

4 expulsions involving possession of firearms. And-in the 

5 other case, and, indeed, in the Carmel case you might 

6 argue, a~ apparently that cas~ did, tha~ providing safety - ' . 

7 equipment is· an additional -~ a higher level of service 

8 because the ser*ice. is fire protection, _and now we can 

-9 better ptotect the public against fire protection. 

10. So t~e point, though, I'm trying to make is, those 

11 are two distinct elements. And the higher level of 

12 service element is not the one.that we're relying on. 

13 We·'re rely~ng on the second prong of the test, and that 

14 is, where .the staie m~ndates a unique policy onto local 

15 government. 

16 MS. STONE: And, Madam Chairman, I'd just like 

17 to add a prior comment. 

18 In my ~rior incarnation, I was a chief deputy 

.19 county cotinsel, and part of that,. a deputy county counsel 

20 to the County of Fresno. As a ~esult of which, 

21 notwithstanding the Santa Ana case, which precludes and 

22 makes strik~s by peace officers illegal, we were exposed 

23 to a severe case of "blue flu." Blue flu is when you 

24 -have v~tious and sundry representatives. of your safety 

offid'ers call in sick. BasicallY'r 'you have a work: 
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disruption, ·because these are. ~nplanned absences. And 

it Is· sometimes' difficult ... tP. prove you have the blue flu 

until i~'s been coritinuin~ for a whil~ .. But-you ~ave a .. 

major disruption to the organization of your -- in this 

case, it was the Sheriff's Department -- you have issues 

with· regard to provi.ding adequate services to the public 

because of the fact that you have to make arrangements to 

cover for these unplanned absences. 

And this particulai tactic, I have read~ and 

it's in the materials, is utilized because peace officers 

are not allowed to· strike, 

So when you're talking about strike-type 

activities, even though strikes, per se, are illegal for 

both firefighters and peace officers, good · 

employer-employee relations are incumbent in order to be 

able to protect the health and safety of the populace: 

And I think what we're trying to say through .. this is that 

it was the Legislature's intent that by creating this 

particular legislation, which wa~ declared 

unconstitutional,. it was to avoid some of the employee 

problems iri the past which had put the public safety at 

·risk. 

So, therefore, ~hereas I totally agree with Mr. Liebert, 

that this has satisfied the prong of basically being 

unique to government, to disch.ar~e. a legislative policy, 
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I also. believe that this legislation was very clear in 

:its ~ntent to provide a ~ervic~ to the public which is 

clearly making sure ·that there were· no employee 

disagreements that could affect the provision of both 

fire and police, which have been found in Carmel Valley 

and other cases to·be two of the most primary 

governmental services which local government provides to 

its citizens. 

Thank you, 

CHAIR SHEEHAN: All right. 

Did staff want to address any of those final 

issues? Specifically, the 

MEMBER WORTHLEY: The second prong. 

CHAIR SHEEHAN: Yes, the second prong in terms 

of the general requirements . 

MS. SHELTON: There are several elements to 

finding a reimbursable state-mandated program. And you 

have to· satisfy each element to get reimbursed. And the 

first is that there has to be a mandated activity imposed 

on the agency. Second, tho~e activities have to 

constitute a program. And Mr. Liebert correctly has 

defined what the program means. 

Third, you have to have a new program or higher 

level of service. And there, r~peatedly the courts have 

sai<d it has tb pr.ovide a service to the public, to make 
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that finding. 

i" And then fourth, there has: to be increas~d 

costs.mandated by·the·state for the-activities that are 

required by statute. 

CHAIR SHEEHAN: What about 

, MEMBER OLSEN: The· assumptions. - · 

CHAIR SHEEHAN: Exactly, the requirement or 

the issue that the rna~date ls not required across the 

board? They referred back to the workers' comp case .. I 

don't kno0 which one of you made that --

MS. SHELTON: I would need clarification of 

that. 

MS. BORZELLERI: Could you repeat the comment? 

I did~'t hear what you said. 

CHAIR SHEEHAN: They keep talking about that 

it's not a requiremerit across the board -- you know, not 

uniqu~ to government . 

MEMBER WORTHLEY:· It is unique. 

CHAIR SHEEHAN: I mean, it is.unique to 

government. 

MS. SHELTON: No, it is unique to government, 

and that satisfies the test that it's a program subject 

to Article XIII B. 

CHAIR SHEEHAN: Right, ·because you get to the 

p~rt of the \ocal government or essenti~
0

lly the school 
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. . 1 district . 

e 2 '' · MS. SHELTON:· Right;·· You get· to- the· next '·'.i· ·· 

3 element,:~hat it's a· new program· or higher· level of 

4 service. And for that element, you need to show a 

5 ser~ice to the public. 

6 CHAIR SHEEHAN: Right. 

7 MR. LIEBERT: If I may say so, our disagreement 

8. on the law in this regard is that the higher level of 

9 service is one aspect of it. In other words, when you 

10 are providing a higher level of service to an existing 

11 program, the other element is that you are creating a 

12. new program. And when you 6reate a new program, we 

13 respectfully disagree that in every case you have to have 

14 that· new program provide services to the public. I don't 

····- .i.. 15 think that the cases s~and for that proposition. 

16 The San Diego case, which has some language 

17 which ·arguably could be interpreted. that way, is a case 

18 that irivolved a higher level of service to an existing 

19 program. It did not involve a new program. And so I 

20 think we have a bit of a legal disagreement oh that. · 

21 CHAIR SHEEHAN: Okay,· Camille? 

22 MS. SHELTON: The courts have defined a new 

23 program or higher level of service the same: They both 

24 have to provide a service to the public. And when you're 

25 ·.looking at •that, you '"re just looking to. see if that 

. Daniel P. Feld435s, CSR, I~c. 916.682.9482 102 



Commission on State Man dates - J ulv .28. 2006 

1 activity that is newly required provides a service to the 

2 public. 1#••. : .. •. ·. - .. e 
3 CHAIR SHEEHAN: ·Okay .. Did:you have a· question? 

4 . MEMBER WORTHLEY: No. ·I have a comment. . I'm. 

5 just holding my comment. 

. . 6 CHAIR SHEEHAN: Oh, okay . 

7 Did you have a question? 

8 MEMBER WALSH: I have a cormnent. 

9 CHAIR.SHEEHAN: Okay, does that clarify? 

10 Yes, baciause that was ·the one that I think ~ome.of thS. 

11 Members were getting. And maybe it was just the jargon 

12 or the wording that was being used in terms of that. 

13 Did you want to address anything els~? 

14 (No audible response.) 

15 CHAIR· SHEEHAN:·· Ojf.ay, any other questions from· 

16 the Cornrnission members on this one?. 

17 But I think it hel~ad clarify the issue that·is 

18 made, thanks,· in terms of higher level. of se.rvic.e~ 

.19 I understand ypur comments on the strike issue. JI.a I 

20 say, nonetheless, strikes ~re illegal; regardless 

21 of 0hat may actually happen out there, ·I guess is the way 

22 I'm looki,ng at the statute in that· regard. 

23 Ms. Higashi?· 

24 MS. HIGASHI: I'd like. to get a clarification 

25 from the "claimants r ··representatives, turning to page 7 
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of the staff analysis, the- page that has the continuation 

2 of-the bulleted activities that are sought for 

3 reimbursement. 
-- ... ·- .. ~ . - ' .. " ' ···-. 

4 CHAIR SHEEHAN: Right. 

5 MS. HIGASHI: I just -want you to clarify for us 

6 and designate exactly which.bulleted activities that you 

7 are withdrawing officially today? 

8 MR. LIEBERT: Let's see, the second, on page 7, 

9 the second one from the top, the last one on page 7; 

10 and Pam Stone also --

··-- }:J MS. STONE: Wait, it's this one. 

12 MR. LIEBERT: That's last one. 

13 MS. STONE: Yes, the last one. 

14 MS. SHELTON: The second one says time of the 

15 agency negotiators to negotiate --

16 MR. LIEBERT: Are we talking about -- I'm 

17 talking about page 7. Do we have a different 

18 MS. HIGASHI: I'm on page 7; 

19 MEMBER WORTHLEY: The third bulleted point. 

20 MS. STONE: This is why we ha~e different 

21 paginated copies. 

22 MS. HIGASHI: So why don't you.read it to us? 

23 MS. STONE: The last paragraph that says, 

24 ''Additional intangible cost element at the last best 

25 offer phase of ·onegbtiations involving enhancements to 
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compensation packages that may be added when the 1 oi::al 

agency perceives possible· vulnerabilities,~ et cetefa; 

3 "We are also" --. 

MEMBER WORTHLEY: Costs .of implementing the 

award. 

4 

5 

6 MS. STONE: "costs· of implementing .. the award .. 

7 above and the cost of inevitable litigation" --

8 

9 

CHAIR SHEEHAN: So the last three bullets? 

MS. STONE: No, I take that back. Just "the 

10 costs of implementing the award," above those and "any 

11 additional -- and .additional intangible costs.'' Those 

two. 12 

13 MS. GEANACOU: Leaving in "costs of inevitable 

14 litigation"? 

15 

16 

17 too? 

MS. STONE: Yes. 

MS. SHELTON: Can I just ask a 'clarificati6n, 

18 · Are you still seeking reimbursement for the 

19 litigation costs? 

20 

21 

MS. STONE: Pardcin? 

MS. SHELTON: Are you still seeking 

22 reimbursement for.the litigation costs to deem that 

23 statute unconstitutional? 

24 MS. STONE: .. Yes .. 

25 MS. SHELTON: ~-I'lf just state for the record ~ 
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that that activity is not mandated by the state. 

MS. STONE: Right. ~e will concede that it is 

3 not mandated .by the state -- -

4 MR. LIEBERT: So apparently we are withdrawing 

5 - it. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

MS. STONE: We are? Okiy. 

MS. SHELTON: You-are? 

MS. STONE: Sorry. Yes. 

MR. LIEBERT: So we're withdrawing three of the 

elements . 

. MS. HIGASHI: Okay, so lt's the last three. 

CHAIR SHEEHAN: The last three. 

MR. LIEBERT: Not the last three. 

MEMBER WORTHLEY:· The litigation costs, the 

first bullet point. 

MS. STONE: The first one. 

CHAIR SHEEHAN: - The very {irst litigation 

costs? 

MS. HIGASHI: Right. Yes, sorry . 

CHAIR SHEEHAN: So that is the amended claim. 

MS. HIGASHI: On page 6. 

MS. STONE: Now, we've got clarification. I 

apologize to the Corru1\ission. 

CHAIR SHEEHAN: Just so. that we understand .in 

terms of those. -. -
-~ 
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Are there any other questions from -- or 

3 MEMBER: WORTHLEY: _ I'd like to make a comment. 

4 CHAIR SHEEHAN: Reflections on the discussion? 

5 MEMB~R WORTHLEY: We focused on the increase 

6 and the actual level,· but the other language there says 

7 "or quality of governmental. services pro'videi;l. to the 

8 public." And I understand that, in a citation that was 

9 read, that increased costs do not necessarily reflect 

10 increased quality. 

11 Now, I would submit to anybody if the state 

12 passed a law that· says every agency has to pay their law 

13 enforcement officers a beginning salary of $100,000 

14 apiece, we would be hard pressed to say that.that 

15 wouldn't increase the quality of the people that would 

.16 ap~ly for the work. 

Where do you draw this line? I'm afraid -- I 

18 mean, how can you disassociate increased costs with no 

19 affect on quality? 

20 Another affect is that ·if by increased costs, 

-.'21 you affect quality the other way. -Because now all of a 

22 sudden, you've got X-number of dollars for the 

23 governmental entity to spend on law enforcement-or any 

24 other kind of requirement, and-now you impose additional 

25 costs ori that county, there's no cfddi t.ional money corning 

Daniel P. Feld440;, CSR, Inc. 916.682.9482 107 

e 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

.12 

. 13 

14 

-.··'" '·15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

C-1tmmission on State Mandates - Julv 28. 2006 · ··· -

in so, therefore, you have to cut, and you actually have 

a reduction in services. 

I just real-lystruggle with this concept that 

th~re is not a correlation between lncre~sed costs and 

that especially when it benefits the employee. In this 

case we're talking about·aibitration. ·What's the whole 

point of binding arbitration? Well, c;:.ertainly the 

employees are trying to increase their income or their 

benefits. And what does that do? It means a higher 

quality person applies for the work. 

If ·you go back -- I also looked at that 

language from the State Legislature, and it talked about 

as a -- you could refer to that as being, the existing_ 

situation is that people are unhappy in their work. So 

you have an issue of quality about how they're affecting 

their job, .how they're doing their job because they're 

unhappy about their pay .. 

·so as we increase their compensation, then 

hopefully. we' re. fixing that· problem. That's an 

enhancement. That's a qualitative issue; and I really 

struggle with the idea that we somehbw divorc~·~hat. And 

I don't care about court decisions because I think the 

courts haven't had the right kind of case to decide when 

do you make that decision. 

It seems to me compensation. is righ~ on the 
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1 mark, in terms of quality and affe·ctin·g quality of 

2 service. 

3 MS. BORZELLERI: ··Well, I think with binding .. ··:. 

4 arbitration you could end up either way. I mean, you may 

5 end up with·enhanced salary or not. 

6 

7 

MEMBER WORTHLEY: Well, may I say to t[\at,_ the 

counties are the ones who oppose binqing and the state 

8 agencies oppose binding arbitration, not the employee 

9 groups. That should tell you something right there. If 

10 it were the other way around, then the governmental 

11 agency wouldn't care. 

12 MS. BORZELLERI: Right. Except we don't really 

13 .have any direct facts on the record about that. It's a 

14 difficult issue, I agree with you. 

15 MS. SHELTON: I just need to state that the· 

16 Supreme Court in the San Diego case said that those same 

17 arguments were raised in the prior cases that they 

18 review~d. And they said even though there could be. a 

19 higher quality of service provided to the public, there 

20 is still no higher level of service because it's just a 

·21 benefit to the employee. 

22 MEMBER WORTHLEY: What's the purpos.e of saying 

23 that word then, ''quality''? .I don't understand 

24 MS. SHELTON: I'm on page 876 of the decision, 

25 and I can read it. 
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MEMBER WORTHLEY: Well, I'm reading your 

2 analysis that just.says that cases have consistently held 

3 that additional costs, blah, blah, blah, in th~ absence 

4 of some increase in the ~ctual level or quality of 

5 governmental services. 

6 MS. SHELTON: Right, and then go on with the 

7 decision on page 876 where the Court is reviewing the 

8 Richmond case, and it says that the Court there -- or the 

9 legislation there did not constitute a higher level of 

10 service to the public. The Court of Appeal arrived at 

11 the det~rmination even though this might have also been 

12 argued in the County of Los Angeles and City of 

13 

14 

15 

Sacramento that the benefits may generate a higher 

quality of local safety officers and thereby in a. general 

and indirect sense provide .the public with a high~r level 

16 of service by its employees. And it wa_s rejected. It. 

17 was not approved as a reimbursable state-mandated 

18 program. 

19 MEMBER WORTHLEY: Which case was that again? 

20 MS. SHELTON: It was summarized by the Supreme 

21 Court in the San Diego Onified School· District case. 

22 MS. HIGASHI: It's in your record, Item 22, 

23 Tab A, page 111, the top right-hand corner. 

24 CHAIR SHEEHAN: All right. 

25 MEMBER OLSEN: Madam Chair? 
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·. CHAIR SHEEHAN: Ms. Olsen? 

MEMBER_ OLSEN: It seems to me that· the issue 

here is the directness of the correlation. between the 

things, and I think we're faced with this constantly 

5 here. In some way, everything government does ultimately 

6 affects a public outcome. 

7 So fr6m my perspectiv~, binding arbitration 

8 you don't require binding arbitration to directly 

9 increase benefits to employees. You provide binding 

10 arbitration to provide· a way of dealing with- a conflict 

11 between employees and employers. 

12 Now, ultimately, that m~y result in high~r 

13 benefits,. but .that's not a direct outcome of requiring . 

14 binding arbitration. I think for me the issue is the 

15 directness of this construct here. 

16 CHAIR SHEEHAN: Okay, did. you want to comment, 

17 .Mr. Walsh? 

18 

19 

20 now? 

MEMBER WALSH: I'm ready to vote. 

.CH..~IR SHEEHAN: Did you want to add something 

21 Why don't you introduce yourself? 

22 MR. BURDICK: Allan Burdick on behalf of CSAC 

23 SB 90 Service. 

24 You. just wanted to make a couple of comments 

25 related to this ~nd some clarifications, because ~his 
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test claim was actually filed at the request of. the 

2 California State Association of Counties and the League 

3 of. Califorriia Cities as· they were proceedin~ with their 

4 lawsuit, and felt that in the event that they had not 

5 been successful in that lawsuit, they wanted to make sure 

6 they were then protected for their reimbursement of these 

7 particular co~ts from going on, which included -- as 

8 everybody knows, an extiemely major piece of legislation 

9 and public policy issue, one in which the state 

10 government has chosen not to apply to itself but only 

11 uniquely to local government. 
. . 

12 So this is clearly a uniq~e program that was 

13 placed on local government. 

14 I think at this point I just. wanted to comment .. on the 

15 cost issues, because I think we're saying this is the 

16 process issues that are being claimed in here, as it is 

17 an expansion and a compli.cation, if you will, of.the 

18 coll~cti~e bargaining ptocess by adding binding interest 

19 arbitration. This makes a major difference in that 

10 bargaining process. 

21 And ~o like the Mejers~Milias-Brown Act which 

22 Mr. Liebert referred to, which was adopted in 1979, I 

23 think would have been a reimbursable state mandate had it 

24 been. after 1975. And I think every time Commission 

25 members talk and cite about increa.sed costs, in this case ·s 
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of a benefit or not a public service, then that cost 

sho~idn't'be~reimbursed. ·But I think Paul Gant turns 

3 over· in his grave every time he hears that particular 

4 comment because, Obviously, that WaS the intent if yo'u I re 

5 placing a cost on local government that. they should be 

6 reimbursed. 

7 I think I just wanted to point out that the 

8 cost issue right now is one ·that is being litigated. You 

9 continue to test claim on the basis that that's the 

10 primary issue of. the litigation before you 'on a CSAC 

11 Excess Insurance Authority that is being challenged. I 

12 know you may have discussed that today in your public 

13 

14 

15 

session. So I just kind of wanted it to clarify that, 

we're looking at areas that I don't think it's not a 

position that costs -- and·would agree with Commissioner 

16 Worthley, that if you increase the cost and ·a benefit to 

17 somebody, obviously, that's a benefit, as we11 as an 

18 increas'ed cost that was 'intended under here. -

19 So I just wanted to kind of clarify that as to 

20 why that is and the importance of this as you go back and 

21 

22 

23 

24 

25 

look and ·say, "Well, you know, this is j'ust a couple 

y~ars of time between when the law was enacted until the 

court case." But this is very critical because of the 

precedential nature. 

And I might say that the Attorney General, as 
. . . 
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this legislation was going throughtthe process, issued 

opinions which indicated that had, you know, binding 

interest arbitration -for their perspective, th~t riot only · 

4 the process would have been reimbursable; but if the 

5 finding was greater than the .final last, bes~ offer of 

6 the local agancy, that that increased cost would have 

7 been reimbursable. 

8 So, you know, I~m not an sttorney and I know 

9 there's a lot of discussi~n going on out there; but I 

10 wanted to remind you that this issue is before you, that 

·-J.l you did continue a test claim on that particular basis, 

12 and that local government does not agree that an 

· increased cost is not a should not be reimbursed if 

you're ba·sing it simply on the costs. 

Thank you. 

CHJl..IR SHEEHAN: Thanks. 

13 

-14 

_.15 

16 

17 MS. GEANACOU: I have. a qu·estion. There's no 

18 request to.continue this matter pending this matter; is 

19 there? 

20 MR. BURDICK: No, no, this was a matter today, 

21 the County of Los Angeles, and the issue was simply on 

22 the basis of the .increased cost in that particular case. 

23 MS. SHELTON: Well, that case dealt with 

24 workers' compensation. So it was more aligned to the 

. 25 program that's pendin~ on appeal. 
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I -MR. BURDICK: . But the issue there is increased 

2 costs. : ~ . . . 

3 ... MS. SHELTON: Right, it's .. the same is.sue. I•.-: 

' 
4 MS. HIGASHI: I just had a couple of corrunents 

5 that I wanted to offer, and then just a questiori I wanted 

6 to ask the claimants' representatives. 

7 First, I just wanted to point out for the 

8 record that the Collective Bargaining decision .that has 

9 been discussed, the test claim decision on the Rodda Act, 

10 that was actually a decision made before any of this case 

11 law that's being cited to today had appeared. And the 

12 substance of that decision is basically one or two 

13 sentences saying that it was approved. And the .. 
14 Commission has never revisited any of those issues. They 

15 have certainly added to it by adding one additional test 

16 claim that was related to that program. 

17 CHAIR SHEEHAN: Okay. 

18 Ms~ HIGASHI: I'd also like to ask the 

19 claimant$ the question, since this test claim was filed 

20 relatively early, after the law was enacted, I wanted to 

21 find out if there was any report as to how many 

22 jurisdictions actually did participate in binding 

23 arbitration, and whether or not the claimant had actually 

24 entered. into binding arbitration as a result of this 

1 .• 25 statute, just because there's no evidence in the record 

. Daniel P. Feld!448, CSR, Inc. 916.682.9482. 115 . 



2 

3 

4 

5 

6 

7 

8 

9 

10 

n 

12 

13 

14 

... -. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

•• 25' 

Commis<ion on State Mandates - Julv 28. 2006 

as to that issue. 

MS·. STONE: There is evidence that I am 

personalli awar~ of, of one county·being forced into 

binding interest arbitration, which resulted in an award 

higher than the last, best, final offer.· 

Other entities had other n~gotiations leading. 

up to it but did not enter. They did the pre-stages but 

did not enter into the stage of binding interest. They . 

didn't get as far as an arbitiation decision. 

MS. HIGASHI: So if your position were 

approved, are.you suggesting that there might only be one 

claimant? 

MS. STONE: There would be some claimants -

it's my understanding that there would be some claimants 

with regard to the initial start-up cost, but there was 

·only one agency that went the whole way. 

I'm.sorry, I don't know if I broke it (pointing 

to microphone) . 

Thank you. 

CHAIR SHEEHAN: Did that clarify? 

MS. HIGASHI: That's all. 

CHAIR SHEEHAN: Okay. 

MR. LIEBERT: I guess just one. 

CHAIR.SHEEHAN: Sure . 

MR. LIEBERT: · Just to clarify. Our primary 
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concern are the costs related to the process. 

CHAIR SHEEHAN: Preparing for it·,· right.· And 

on your bullets,· .as .. you go· through- that, .at· least it's· 

clear to this member, and I'm sure to the other members, 

that it lays out ·those issues, yes. Not what may result 

at the end, but the preparation, training~ those issues, 

yes. 

MR. LIEBERT: Right. 

MR. BURDICK: If I could .just: make· one comment 

to clarify on Paula's point. 

If this is apptoved.and we get to parameter~ 

and guidelines and go through that process and these 

activities are there, there may. be. a number. of agencies e 
that qualify for increased costs related to that process 

in the event that binding interest arbitration may have 

been raised by the labor unions or other things they w~re 

doing dealing with this. s6 I don't think we want to say 

that it is a single agency may be the only one. 

I do not think there will be substantial claims 

in thi~ particular process. But, ob~iously, there are 

going to be some one-time costs going through -- of the 

law, and preparing the peo~le, what happens, you know, 

the change in the law and what this program does. 

And I think, you know, ·actual1y we have a gentleman 

sitting it the t~ble who initiated this~ who provided 
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some substantial training to local· agencies so.they would 

be able to comply with·this··;c"" 

CHAIR SHEEHAN: If I understood what Paula 

4 said, it was that there was -~ the clarification that 

5 there was actually one entity that resulted in an 

6 arbitration decision -- or that had an arbitration 

7 de~ision that resulted in increased costs, regardless of 

8 the prep cost and all of that. I think people 

9 MS. STONE: Right, right, that's correct. But there are 

10 .a lot of agencies that had the initial prep costs, and it 

fl looked like they were starting to go into the process, 

l2 

13 

14 

15' 

who started the process. 

CHAIR SHEEHAN: And then it got --

MS. STONE: And then for whatever reason, it 

evaporated, yes. 

16 But there~s.only one entity that I'm aware of 

17 that went through the whole way. 

18 

19 

20 

CHAIR SHEEHAN: Right, and got the --:-

MS~ STONE: The final arbitration decision, 

CHAIR SHEEHAN: - Right. I think we understood 

21 what she was saying. 

22 Paula, did you want to add anything? 

23 MS. HIGASHI: Well, I just wanted tQ note that 

24 this analysis really doesn•t·go into a detailed analysis 

25 • of whether the allegations raised by claimant are, in 
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fact, mandated by the statute or.if the Commission were 

to approve a· test claim pn their behalf, whether they 

would, in fact, still be reasonably· necessary· to 

implement the mandate. 

CHAIR SHEEHAN: Right, right. A different 

issue. 

7 All right, any other discussion on this? . · 

8 (No audible response.) 

9 CHAIR SHEEHAN: If not, then the Chair would 

10 entertain a motion. 

11 

12 

MEMBER WALSH: So moved. 

CHAIR SHEEHAN: Okay, so Mr .. Walsh moved the 

13 staff recommendation. 

14 Is there a second? 

·MEMBER GLAAB: Second. 15 

16 CHAIR SHEEHAN: All right, we have a motion and 

17 a second to adopt the staff recommendation. 

18 All those in favor, .say "aye.'' 

19 "(A chorus of "ayes" was heard.) 

20 ~HAIR SHEEHAN: Opposed? 

21 MEMBER WORTHLEY: No. 

22 CHAIR SHEEHAN: Mr. Worthley -- I.think that 

23 was it -~ is voting no. 

24 So the motion carries. 

25 .. Thank you·all. 
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MS. STONE: Thank you ver~ much. 

2 MS. HIGJl.SHI: _: This. brings ·us ·to Item· 11. · 

3 CHAIR SHEEHAN:.· The Proposed Statement of 

4 Decision. Go ahead. 

5 MS. BORZELLERI: Yes, the only issue before the 

6 Commission_ is. whether the Statement of Decision reflects 

7 the Commission's. decision. 

8 We will reflect issues that have been dealt 

9 with here in the -- Camille, help me out here. 

10 MS. SHELTON: Just to indicate thit the 

11 claimant here today waived their request for the certain 

12 

13 

14 

costs for litigation and the benefit costs. We will note 

th~ testimony in the Statement of Decision. 

CHAIR SHEEHAN:. That it will be. amended to 

15 reflect that. 

16 So with that 

17 

18 

19 Ms. Olsen 

20 

21 

22 

23 

24 

25 

MEMBER OLSEN: So moved. 

CHAIR SHEEHAN: -- noted, we have a motion by 

MEMBER WALSH: Second. 

CHAIR SHEEHAN: -- and a second by Mr. Walsh. 

All those in favor, say "aye." 

(A chorus of "ayes" was heard.) 

CHAIR SHEEHAN: Opposed? 

MEMBER WORTHLEY:. . No. 
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CHAIR SHEEHAN: Mr. Worthley is reflected as 

voting no. 

So Item. 12· ~nd· 13 ~ave been postponed. 

MS. HIGASHI: . Yes. This brings us to Item 14. 

CHAIR SHEEHAN:. 'The Modified Primary Election 

test claim.· 

MS. HIGASHI: Correct. And this item will be 

presented by Commission Counsel Katherine Tokarski. 

MS .. STONE: I'm still here. 

CHAIR SHEEHAN: Right. 

MS. STONE: And I'm going to be here again. 

CHAIR SHEEHAN: The timing is good on these. 

Okay. And, Katherine, you're doing this one? 

MS. TOKARSKI: Yes. 

CHAIR SHEEHAN: Great. 

MS. TOKARSKI: Good afternoon. This test claim 

filed.by Orange County deals with changes to the partisan 

primary system in California. in 1996, the voters 

adopted Proposition 198 of the Open Primary Act. 

Statutes of. 2000, Chapter 898, largely. repealed· 
~' . 

andf\ehacted th~ Elections Code sections that had been 

amended by Prop. 198 following the U.S .. Supreme Court 

decision finding that that process&?.;.. was 

unconstitutional. 

However, by~amending a few of the Elections 
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EXHIBIT A 

. BEFORB TI-IE 

COM'MISSION~ON STATE :MANDATES 

STATE OF CALIFORNL0-

-IN" RE TEST CLATh1: 

_Code ofCi~il P1~ocedure Sections 1281:1, 1:;?.99, 
. 1299.2, 1299.3, 1299.4, 1299.5, 1299.6, 1299.7,. 

1299._8, and 1299.9; · · · 

Statutes 20_00, Chapter 906 

Filed on October 24, 2001 by_ the City of 
Palos Verdes Estates, Claimail.t. 

. Case No.: Ol-TG-07 

B ilidi1ig Arbit~ation 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 17500 
ET SEQ.; CALIFORNIA GODE OF 

. REGULATIONS, TITLE 2, DIVISION 2, . 
CHAPTER 2.5, ARTICLE 7 

- ' . 
(Adopted on July 28, 2006) 

STATEJ.\'.[ENTOF :OECISION · 
The_ Co~ssion, on St_r,i.te Mandat~~ ("C'~rnmj.ssion") hefil.'.d_·Elli~ decideq th.is test claim d~umg 
a regularly scbeqi\].ed hyi¢p.g on July 28; 200,~._ p·~ela, ~foiie, Dan Dreilµl~, ai~dJohn Liebert 
appeared on behalf of claimant City ofPfilosVerdes-Estafos. Stisan.Geanacou appeared cin 
behalf oftheDeparbnent ofFi.J.1Elll.c5. · -

·· Tii.e law applicable to the ColDlni~sion' s determination of a reim,btirsable state-mandated . 
program is article ·XIII B, section 6 of the California ·Constitution, Government Qode section 
17 soo· et seq., and related case law, . '. . 

The Commission adopted the staff analysis at the hearing by a vote of 6-1 to deny this test 
cl~. ' 

Summary of Findings 

Th.is test claim involves legislation 1-'.egarding, labor reiations between loc~ ~g~ncie~ and their · 
layv enforcement officers and fu:efightersi and provid~s that, where an unpasse in negotir,i.tj.ons 
has bee~·;c.lecl[!.red, and if the employee organization so requests, the pEJ.rttes would be subject 
to binding aibitiatiou, 

Tue test clfiln:1 Jegislation. was ~ffective o~ January 1, 2001, but was declared unoonstitliti~nal 
·by the California Supreme Court on April 21, 2003, -as violatIDg "home rule~· provisions of the 
_California Constitµ.tion. The ~laimant requests reimbmsement fro~ th~ effective _date of the 
"legislation (January 1, 2001) until the cou1{determined the legislation unconstitutioi.1al on 
April 21, 2003. 

Tii.us, this test clai.J.11 pres@nts the following issues: •• '<:I 
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D Can legislation deemed unconstitutional by the comi create a reimbursable state
n:andated prngra.m dming the time the legislation was presumed constitutional? 

o Does the test claim statute in;pose a reimbursable state-ma1\dated program on local . 
agencies within the_ meaning of article XIII B; section 6 of the California Constitution? ' 

.The purpose of articl~ XIII B; section 6, is to prevent th~ ~tate fro~·forcipg programs on local 
governments without the state paying for them. Applying the qourt' s ruling. that the test claim 
legislation is unconsfitl,ltioual retroactively to tb"e original effective date of the legiSlation could 
have the effect of forcing pro grams and costs .on local· governments without the state paying for 
them dming fue' time the test clai.m legislation was presun+ed constitutiotial (from· 
January 1, 2001, through April 20"2003), Because binding rights or obligations in the form of 
reimbursable iu,an~tes could have been created while the test claim legislation was presumed 
to be co1istitiitional, an analysis oli the merits is conducted in order to 'detennine whether the 
test claini Jegislatirn.i did in fact ma\1date a new program or higher level of service and impose 
costs mandEite4 by the state during that period of time. 

However, th~ Commission fuids that the test claim legislation does nor constihi.te a new 
program 01' higher level of sei"Vice. ".The test claim legisfation requires the local agency to 
engage in a binding arbitration process that may result in increased" costs associated with 
employee compensation or benefits; TI1e cases have corudstently held tliat additional costs 
alone,· in absence of some increase in the actual level or quality of governmental services 
provided to the public, do not constitute an "enhanced service to the public" and thei·efore do 
not impose a new progi·a:m 'bi.' b.lgher level of se1"{ice Qii lnc~i} government~ within the meaning 
of_artj6le XIII B,_section 6 of the California Constitution. Sin,ce strikes by law en:forcement 

.. ~:EP.b~p~ W.~~- fi.!7 .s~~ces .persoUJa¢.~ ai:~.12.rohihtted by law, n,?. su.:cc~~s:ful ~gument b!ID be made 
that thet_eSt claim legislation affeefs laW enforcement or"fiiefighti.D.g service lo the publiC. 

'BACKGROUND 

This test claim addresses legislation involving labor relations.between local agencies and their 
law enforcement ofiicets anc1 firefighters, and provides that, whe1:e ai1 impasse in nego_tiations 
has been declared, ai1d if the emp'loye"e brganiza,tion so requests, the pa1iies wowd be subj~ct ' 
to biit(:l.i,ng; a,rbitratiqn. · · · 

Since 1968, local agency labor relations have been governed by the Meyers-Mi.lias-Brown· .. 
Act.1 The act requires local agencies to grant employees the right to ~e:lf-prg_anizatl9ri, ~9 fo1m, 
join or assist labor organizatioi1s, and to present.grievances and recordi.nendations regarding · 
wages, salaries, hoili:s, ai.1d worlcing·conditious tb' fue gcivernirig body, Tlie California .. 
Supreme.· G0mi lia-s recognized ·that it is not unlaVrful I.or publiC- employees to strilte unless it 
has heen determined that the wbtk stoppage poses· an imminent threat to ptlbllc·health ot 
safety.2 Employees of fire dep_artments and fire services,.hoy.rever, are specificaUy denied the 
right to strike odo recognize a picket line of~ labor organization wJ:µle _in the course of the 

1 Government Code sections 3500 et seq.; Statutes 1968, chap~er 1390. o 

2 County Sdnita~on i>i;t: No. 2 ~- Los Angeles County Employees I As;n, ci 985) 38 Cal.3d 564 .. 
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performance of their official duties.3 Addj,tionclly, the Fourth District Court of Appeai has 
·held that police work stopp~ges are per se Ulegal,4 

·. . . > · .. · · 

·under the Mey~rs-Milias~Brown Act, the' local empl~ye~· establishes rules ai;id regulations 
regarcliµg emplqyer-.employee relatio1w, in consultation with·employee, orgE!.11izations. 5 The 
local· ag_ercy .r;:i?Pfa:Yer. i~; obligatec! .to meet and confer in go.od faith with lepreserttati-yes ·of 
employe~);argaiajng unjt~ on .matti:i~·~ witbin·the scope of.re_presentatio11. If agreement is · 
reached b_(3iwee.n the employei· .. ~nd ~e ~plployee represen~~ti_ves, ~at agreement ia 
memorialized in a memorandum of tinderstandihg which becomes binding once the local 
goy~~gbody.adoptslt.7 ... , ... ·.• · · " · 

Test Claim Legislation 

The.te~t.diE!i~1~~~la~tj·~~ .add~cl s~yer~ seatidrls tb the 'code of Givil Procedi.lre p±ov1ding 
new, det~lled.pi:ocedmes that could be invol2ed by the' einpfbyee orghriization fu th'e" event 8.n 
impasse in neg6tiaticilis has been declared. ·Section 1499 stii.ied the following legislatj.ve in.tent: 

• ' .. :~··'.';·· \: - • .·_;·_.''"',"I.' ·• -··:·: • ·_. -- : •. ,:·.1, ,. ..,:.-., I.-.. ~·-•--.'-~··· ...• _ , ' 

. The Legislature hereby·finda arid declares: that Strikes taken by firefighters· 
·ro •. -'_) ·. :··.:. •,·-·,·{c :•.'" ~·· •,. ·_,~·.'}" ::i····_,f ·.·•:·'..' .-·":·.:·' ."' ·· · .. · -~ . .,!.", •. _', - ·.•· • 

' ang la~ e11fcirceiiJ.e~1t'.o~9~rn ~ga.~t pl,lbljp.'eiiiploye.ra are ·a matter of 
stat~.~~J ~qil~~~R;. ru:~:~.:.iJ~:efi.!qt~k.1.ti. \'.~:Dii-~Civ.e#c~:of .1a~of ,strife·a.~~:§o.~l' · .. 

· ,,,.,,. ·· mgpp.~;th,at. ~s ofl:~?, !l~e,GW~~ni;.Yfu of .BltiJ.$t~~~d wa~e.~ and ~~P:~fi.18-· rma .... 
·c;~::,:_. ·are 11:p\ ~ th,e puJ:ili,~ ip.t~f~~t.T~i~ L.egi~l~¥~ fB)Jh~f fi.h.d~ 6fd,clecli;u,:es that 

·.:._,'.' the d1sputeresolution procedures contElllled m this title provide the 
::'~~, · appropl,'iate method for resolving public sector l!l-bor disp'tit~i'th'~t ~oui.d 
: ·~;;: «: otlj:~rwise'leadt6 ·stJ.il.C'e§ by firefighters or!'aw:enforcement officers.; ... 

.. :": .:;·::: .· .· .. i{~~ .¥~·;.~t.7n~ •. ~l_xp'~'°~~~~,l~§f e,!~.·Pr91~f~::f~fa ~~~tq:.~14 ·~~~a~e .. 9.f .t~e. . 
. 7 .-.. .pu,plic bx p~~yi4if1~:1mBj~~~~ WEP~~17,fl~.P..~.9f~~~!to;Affor~.p~l?l,1c. employers. 

·. · .the op~mttJRil:J:' ~q ~~f~ir .. EJ.II,~x~M~,t~~,:,~:Ef ~9oli! .. ?H~1J~r st?f ~. t~at ':Y91Ad · . · · 
o~erw1se lead to strikes by'mefight~i:s· and law enforcement officers.· It is 
furthet the iliterit ti~ th~ Legislature thB.t, in orderto'effedtuate its " . · 

'·pJ.·~do'iJil~antpilrp"ose, .this ti.tie be' consh'lied'to 'apply broadly: fo all public 
· ' iliriployei-s', ii:icludiilg';'btit1fofliiTiited toi•charter.Ciiies, counties, and cities·· 

and counties in this state.· · . 

It ~snot the intent of the Legislature to alter the scope ofissues subject to . 
. collective bargaining between public employers and employee organizations • 

repres.enti.ilg fir.e:fighters or law·enforcement officers. · 

The provisions of this title ~e inte~c)~d ~y th~,Legi~lafure to' govern ilie ··. 
resolution ofirripasses readied in colie'ctive bifrgalnfug l;ietWeen public · 

3 Labor Code section 1962. 
4 City of Santa Ana v. Santa Ana.Pqlice Benevolent Association (1989) 207 Cal.App.3d 1568. 
5 Oovemmerit Code section 3507, 
6 Oovernmerit cbde section 3505. · 

. 7 Oove1m~ent Code section. 3505.1. 
1 Statutes 2000·: chapter 906 (Sen. BUI No. 402). 

•• '<;> 
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: : employers and employee organizations representing firefighters and law 
':· '.' enforcement officers over economfo issues that remain in dispute over their 

respective interests... . ' .... ···-· ' . 

T)ie legislation pr~vided that if~ impass~ ~~,declared after the parties exhausted their 
mutu.~l eff01is' to reach agreement over matters within the scope of the negotiation, and tile 
P~:tieis were unable to. agree to the appointment of a mediator, or if a.mediator agreed to by the· 
parties was unable'to effect seJ:tlerrient of a dispute·~etween the parties, the employee · 
organization could, by written notificati.on·to the einploye1·, request.that their differences be 
submitted to an arbitration panel.9 Within thre~ days after receipt ofwritten notification, each 
pa1iy was required to desigi1ate one mem.berofthe panel, ai:id those two members, within five 
days thereafter, were required to designate au additional impartial pers011 with experience in 
labor and ma.nage~ent dispute resolution to ac.t as chairpe1'son of the arbitration. pE111ei. 10 

The arbitration pi;i.nel was reci,~~·ed tq. ~eet with th~ p;,.rtles. vvi.thfu ten d~ys aft~r ~ts . 
establishment, or after any additional periods oftime mutually agreed upon. 11 The panel was 
authorized t6 nialce i11q1ii.1'ies and· investigations·, hold heat'irigs, and truce any other action, 
including fw.iher inediatioii, that the panel deemed ap1)topriate. 12 Five days prior to the 
conll.nencemei1tofthe arbitration panel's heai'ings; each of the parties was required to submit a. 
last best offer of.settlement ori the disputed issues. 13 .The panel decided the disputed· issues· .. 

· separately, or ifmiltually agreed, by seletiting'the last best offer package thatmost nearly 
complied '0th specified f~ctoi·s., 14 · . · · . . · . · · · . , · . . 

' ' ' 

The ·panel tben:· delivered a copy of its deciision to fhe. partie~. put the ~ecision could not be 
publicly disclosed for five days. 15

. The decision was not binding dtiring that period, and the . 
parties could meet priv~tely to resolve their: differences arid, by mutual' agi•eeinent, modify the. 
pai1el' s decisi6n. 1P Al the· etid oflhe five-day peri0d, the deCisiOn as it maY'have ·been 
modified by the patties wa.S publicly disclcised. and. binciing on .the parti:es.17. 

·Code of Civil Pl'Dcedure s~ction 1299.9; subdivision CP), provided that, un1ess otherwise 
agreed to by the parties, tl~e costs of the ai·bitratio'n'proceeding and the expenses of the 
arbitration'pariel, except those of the employer ·representative~ W,ould be borne by the employee 

. oi'gallization: · · · · · 

9 Code o(~ivil Procedure section '1299,4, subdivision (a); 
1° Code of Civil Prb~edure section .1299.4, subdivisio~ (b\ 
11 Code of Civil Procedure section 1299.5, ~ubdivisi~n (a) .. 
12 Ibid . 

. 13 ·code of Civil Procedure section 1299.6, subdivision (a) .. 
14 Ibid. 
15 Code of Civil Procedure section 1299.7, subdivision (a). 
16 Ibid. 0 

17 Code of Ci;il Procedui·e section i299.7, subdivision.(b). 

460 

'o .. 

.e 
' / 

e 
11 
.' 



...... _. __ .,. 

'•• ~N 

-.,,. 
. -·~-

·. . 
'"' 

e .. 

... ..... ~ .. 

Test Claim Lef!islation Declared Unconstitutional 

The test claim legislation in its entirety was declared unconstitutional by.the Califonua 
Supreme CoU1i ·on April 21, 2003; as violating portions of aiiicle XI of the Califomia .. 
Constitution.is, The basis for the decision is that the legislation: 1) dr:iprives the county of its 
authority to provide for the compensatioi1 of its employees as guaranteed in atiicle XI, · 
section 1, subdivision (l:i); and 2) delegates to a privEJ.te body the power to interfere with local 
agency financial affairs and to perform a municipal function, as prohibited in aiti.cle XI, 
section 11, subdivisio.n (a). 19 · . · . . · · · . · 

Claimant's P cisition 
' . 

The clabnant contends that the test claim l'egislation constitutes a·reini.bursable state-mandated 
program with.in the rpeaning of aiticle XIII B, section .6 of the California Constitution and 
Government Code section 17~ 14. . . . 

Claimant asserts that costs for the followin_g activities will be. hiCurred and aie_ teilnbtll'~able: 

• Costs for.trainhlg ~ge1ioy inanagement, r,:0U11sel, steffand member~ .. ·of governing · 
bodies regarding SB .. 402 as well .as tfre intricacies ther.eof. . . 

• · Costs incident to restructuifog bargaining units thB.t include empl9yees that are covered 
by S .B". 402 arid those which are not covered by SB 402. · · 

• Increased staff.time in preparing for negoti.a.tions in order to collect and compiie 
compaiabilitY data specified in Ccide bf Civil Procedure, section 1299".4. 

·· • · Inc1•eas~cj. iime of ageripy negotiators,·including staff, C'.orisultap.ts, an.d at_tqmeys1 41 
. , . handling two track negotiations: those. ecorioniic issli.~s whicll ·file subject to SB'L\-b2 

arbitr~tl_on; W}.ci. t).1ose iisu.es' which are npf sµbject to. li.rbitratio~:. . . . · . 
· · -~ .. • Titn.e·to prep!!I'e for and consult witli the goyep:µng boara reg'arding the last best and 

final offer to ):ie subml.tted to the .arbitration panel. 
" Tilne to prepare fo:r an<;l paiiicipa:te in allY mediation process~ . . . . . . . .. 
° Consulting time of negotiators, staff ai1d counsel iri selecting the ·agency panel member. 
• Time ·of'the a:gency·negotiatoi·s, staff and counsel in Vetting and·selecting a neutral 

arbitrator. · · · · · · · . · . · · ·. ·. · ' · ·. ' · · . 
0 Time bf the agei1cy negotiators, staff E!lld counsel.in bi'iefi.llg the agency panel' member. 
• Tinie 'of the age~cy negotiators, staff and counsel in preparing for the ·[ilbitration 

heaii.ng. . · · · . . . . 
• Ti.m,e tifthe agency negotiators, staff ai1d counsel in vetting, selecting a.lld preparing 

expert wiinesses. ' ' ' .. . 
0 Time of the agency panel rpember and attorney in pre-arbitrationweetmgs_ofthe paneL. 
0 Staff and attorney ti.ine involved in discovery pursuanfto Code of Civil Procedure, 

sections 1281.J, 1281.2 arid 1299.8. · 
u Staff, attorney, witness and agency, panel member tin1e for the heai·irtgs. 
0 Attorney time in preparing the closing brief, . 

. . . . 
18 County of Riverside v. Superior Court of Rfverside County (2003)30 Cal Alli 278 (County of 

" Riven:ide). · . . . . · · 
19 Coun~ of Riverside 

0

(2003) 30 Cal.4u' 278, 282. 
.. 
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. · ... · . Agency panel membel' time in consulting in. closed- sessions with the panel. . . . e, .. 
., Tinie .of the attorney, negotiators, and staff in consulting with the agency panel memb~r' ; · · · 

prior to tl~e issuance of the award,: · . . . 
. . . ~ · Time o~the attomey, negotiators, staff, agency panel member, and governing board;._.: 

consulting· regarding the award and giving directions to. agency negotiators. · 
· · ., . Time·ofthe agency negotiators.to negotiate with the-union's negotiating 

rep!·esentatj.ves based on the award.· . . 
- ° Costs of inevitabl.e litigation regEircfuig the interpretatio:n of critical provisions of the 

raw which are ambiguous, including the.fact that the act cover~ "e,)r other forms of 
remunera~ion," and cover~ employees performing "any related duties" to fuefightirig 
and investigating. . . 

Claimant argiles, in its April l3, 2006 comn1ents mi the draft·staff analysis, that "[a]s of 
Jai1uary 1, 2001, local government pfficials had no altemative other thrilHo enforce the· 

. provisio.n~. of this Jegislation, oi:hr:i:i:.yvise t!+eY w9uld be subject to a writ of map.date. to compel 
binding arbitration." Claimant further states that "[i]n fact, it was because the County of 
Riverside refuseq t6· eilgage in. binding a.rbfo:ation that the writ of mandate action was · 
commenced against it, resulting ill the decision of the S_upreme·Court which made this test 
claim legislati'ori i±ivalid as being unconstitutional.'' Cl!iimant believ~s the cases cited by 
Conunission staff in the analysis are .not on po.int. . 

Claimant also points out that as legislatii:m goes thrnugh. the process of being adopted "the1:e 
are a pletj.1ora, of coµ~ttee. hearings mid analy1i"es_ per.fonned'.' and. '.'if llier~ is any risk for a -
stfl,tlite being 4eclat:e4 UJ;1constitutiona.l, it should ):Je bonie, )jy the State, "".lifoh has the . 

·.resources for a fulf ·an4 compJ~te anafr~.is of pending legislE1t~o11 pr:Jor ~o ~na9ti:heht. 11 Claimant 
concl,ud~s that "[l]oca1 auihorij;i.es have p.p a1terna,~ve t)J,an'fo asstiJ;iie.~at le.~.slri;i:ion i.;i valid 
ulitil such tinie as it is declared uii~9.9,~tltlitiona,l by th~ court~ of tl1e State o~ California." 
Therefore, the Co.mmission should find that'Binding Arbitration was a reimbursable, mandated 
program from its effectiv~ da;te until.it wa,s deela.r.ed 

0

uiido11.stitiitiomlL . · . . . . 

At the hearing, c.lahnant.v{ithdrew tlu·ee of the activities originally claimed for rehnbursement 
in the test C'laim: i/litigation costs for deternlli1ing the c~ns'titutionalltY of Stafutes.2000, · · · 
chapter ~.Q6, Se~r;i,t~ ,Bill No.- 404, including ,a,ctions for qeclaratory relief,. opposition.petitions· 
tb qompel arbitratlqn, .BJ:\~ resl+ltant appeals;. 2) C,QStS of fmpleiµenting any arbitration !j.Ward. . 

. above those-that would have b,een incurred uncfor the agency's last best arid final offer; and •' . 
3) the additional intangible cost element at the iast bei?1 offer phase of 11e~9ti'ations, inyolving 
"enhancements" to compensation packages tha'fmay be added'when the local Ei.gency perceives 
pos~ible,vulnerabilities in its negotiating position, esp.m!;j.ted to be an ovei·all 3% to 5% . 
·increase based on the most i'ecenf neaoti.ati:ons withtl~e Palos Verdes:Estates Police Officers' . 0 . . ' 

As so ciatiori. Claimant's represbntaf:ive also testlfied 'she was a war~ cif only one local agency 
that had engaged in a fuli binding arbitration process since the test claim stat).lte was enacted. 

• • • I 

Department of Finance Position. 

Department of Finance rubmitted comments on the test claim concluding that the 
: administrative and .ccimpensa.ticin costs claimed in ):he test claim are not reimbursable costs 

pursuant to article XIII B, section 6 of the California.Constitution, based on. various court· 
. decisions and the provi;;iions of the test claim legislation. Specifically, the Department assert_s 
.... • '111o '11 ' 

that: . . . 

" 
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!) the test claim legislation does not create a_l'1ew program or higher level of service in 
an existing program, and the co·sts alleged do not stem from the performance ofa 
requirement muque to local government; . . 

2) ·alleged higher costs for comp.,:11sating the claimant's employees are not 
i·eimburs.able, since compensation: of employees in general is a cost that all · 
employers must pay; furthermore, allowing reimbursement for any such costs could 
"undem1ine an employer's incentive to collectiv(:)ly bargain in good fai"\h;" 

3) alleged· cost for increased compensation is not u1uque to local govenu11ent; even. 
thbugh claimant may.argue that ccii:i1pensation of firefighters and law enforcen'J.ent 
officers is unique to local government, the "focus "must be on the hardly unique . 
function of compensating en1pfoy·ees in general;" and 

4) Coa,e· of.Civil .Procedure section 1299.9; subdi'vi.sion (b), provides that costs of the 
arbitration proceeding and expenses of the arbitration panel, except those of the 
ernployer representative, a~·e to .pe borpe 'py the employee organization; in th.e. test 
cl.aim legislation, the Legislattu·e specifically foul.').d that the duties of the loca~ 
agency employer representatives are si.ibstantially similar to ·~1e duties r.e:quired 
under the Cll!-'rent collective bargah'ling procedures ai1d therefore the costs incurred 
in pe1fom'ling those duties are not reimbursable state mandated costs; ·and thus, 
during the course of arbitration proceedings, "there are not arly net costs that the 
employers would have to il1cui' that would not have been i11curred in good: faith 
bargaining or that are not covered by th~ employee.orgruuzations." 

COMN.iISSION FINDINGS 
. ., . ' ' ' 

Th~ courts have found that filtide XIII B, section 6 of th~ California Constitution20 reco ~11.izes 
the:state constitutional restrictions 011 the powers of local govermµent to tax El.Ild spend, "Its 

· pt~ose is tci preclude the st!,lte from shifting financial responsibility for can'}'~1g out · 
governmental functions to \ocaj agencies, which are 'ill equipped' to assl.une increased 
fin.Bt10ia.\ responsibilities because of the taxii1g and spending llmitations that aitic\es XIII A 
and XIII B impose. ,,zi A test. claim stai1ite or executive oi"dei" may impose a reimbtu·sable . 
state-mandated prograui if it orders or commands a loca1··agency or schoo1 'distrfot to engage i.ri 

2? Article XIII B, sectio~1 6, subdivision (a), (as amended by Proposition lA ill. November 
2004) provides: "V{henever the Legislature or any state agency 1nai1dates a new pro gram or 
higher level of service on any local government, the State shall provide a subvention of funds 
to reimburse that local government for the costs. of the pro gram or increased level of. service, 
except that the Legislature may, but need not, provide a subvention of furids for the following· 
mandates: (1) Legislative·mandates requested. by the local agep.cy affected. (2) Legislaticm· 
defining a new crime or changing· an existh1g definition of a crime. (3) Legislative mandates 

. enacted prior to January 1, 1975, 01' executive orders or regulations initially implementing .. 
l(:)gislation enact~q prior to Ja~mary 1, 197 5." · 
21 Department of Finance v. Co1iin~ission on State Maiidates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. . · . ·. 
22 Coun~ ofS~n Dieg; v. State o/Callfomia (1997) 15 Ca!Ath 68.; 81. . 
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fill activity or task.23 In addi~ion, the requir~d acti_v_ify, oi:task lm\St be new, constituting a "new e, 
progrB1li;" or it niust create a "higher-level ofservice'\over the previously required -level of · • 24 . .. :.-~.: ' .. :·.; .... · . . . . . 
service . 

. The courts have defined a "program" subject tq.E1rticle XIII B, section 6, of the California . 
Constitution, as one tha~ carries out the govei·1ii?.1ei1tal_function ofprovidiri.g public servic~s, or 

· a law th~t'impcises un.iquinequirernents on lo_cal a~encies or sch~~! ~stricts to implement a 
state policy, but does not'apply generally to all residents and entities 111 the state.2 To . . 
·detenrµne if the-program is new or imposes a higher level of service, the t.est claim statute 
must be compared -\vi.th the legal requirements in effect i.n,u,nediately before the enactmen,t of 
the .test claim statute. 26 A "higher level of service" occurs when the new "requirements were 
intended to provide an enhanced service to the public."27 · 

. . 
FinaLly, the newly required activity 0r increased level of service must impose costs mandated 
by the state. 28 . · · · · · . . · . ·. . 

. . . 
The Cbnmlissiqu:is· vested wit!{ exclusive authcrlty to adjudicate disputes over -the ex.istenc~ of 
state~maiidated programs Witb.i11°the meaning of article XIII_B, section 6.29 In rimking its 
der:iisio1is; the Conlmi.ssion must strictly construe aiif cle XIII B, section 6 and not apply it as 
an "~quita~le.r~rdedr to cure the perceived unfairness resulting from political1decisions on 

· fi.1110.10g pnonties.'-'3 
. . · · . . . 

. This test claim presents the f~Howing issues: 
. . 

m Can legislation deeme& unconstitutional by the comt create.a .r.ein1bursli.ble state
mandated prograrri:.dUl'ing the time the legislation was presumed constitutional? 

. . . 
23 Long Be·ach [jnifiedSchool Dist. v. State of California (1990) 225 CaLApp.3d 155;· 17.4. · 
24 $an Diego Un.ified School Dist.· v. Co1;1mission on State Ma11dates. c2oo4) 33 c~L4th 859, 
87 8 (Sa,n.Diego Unified Scl~o9l Dist.); Lucia Mai· Unified School District v. Honig (1988) · 
_44 Cal.3d 830, 835-836 (Lucia Mar.).· · · · 
25 San Diego Unified School Dist., s'upra, 33 Cal.4th 8S9, 874, (reaffirming the test set out in 
County of Los Angeles v. State of Califomia .(19~7) 43 Cal.3d 46, 56; Lucia Mm', sup1·a, 
44 Cal,3d 830, 835.).. . . 
16 S~n Dieg~· Unified School Dist., supra, 3.3 Cal.4th 859, 878; Lucia Mci.1·;·supra, 44 Cal.3d 
830, 835. 

~7 San Diego U!iif1.ed S~hool Dist., supm, 33 Cal.4th 859, 878. 
26 Cou~ty ofFl·esno'v. State of California. (1991) 53 Cal.3d 482, 487; County of Sonoma v. 

·Commission o.n·State Mandates (2000).84CaLAppAth 1265, 1284 (County of Sonoma); 
·Government Code section§ 17514 and 17556. · 

. 29 JCinlaw v. State of C~lifom·ia. (1991) 54 Cal.3d 326, 331~334; GovenUri.ent Code se_ctions 

-, 

17ss1, 17s52. · . a 
3° County of Sono'ma y, Commission on State Mandates,. ~4 Cal.App.4~h 1264, 1280 (County of W7 
Sonoma), citing City of Sai1 Jose v. State of Califol"l'!ia (1996) 45 Cal.App.4th l,802, 1817 · · 
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· ·•. Does the test claim statute impose a reimbursable state-mandated program on local 
· ... :,.:.'. Jg~.ndes within the meaning of a.rtide Xnl B, section 6 of the California. Constitution? 
~·. :(~;:: .. :!> ?lJ • .,t

0
::,, T\ • ' • ' 

Issue i:. · .. · · Cari legislation deemed'-unconstitutional by the court create a reimbursable 
·· .· ·.·. , state~mandated program during the time the legislation was·presumed . 

. . - .. . ... . cons.titutional? . . . . . . . . . . ·. . . 
-: , .. . . . 

On Ap1il 21, 2003, tlie California Supreme Court i~sued its decision in the Co'L!nty of Riverside · · 
case· and found that the test claim statutes violated the home rule provisions of article XI of the 
·California Constitution as follows: "It deprives the county of its authority to :provide forjhe 
compensation of its employees (§ 1, subd. (b )) and del~gates to a private body the power to 

. interfore with colinty financ~a.raffa.irs and t~ per.form a. munfoipal function rn 11, subd.(a))."31 
.. 

'Sh10e the test claim stattites were found uncoustii.utional on Ap1il 21, 2003, 19cal·agencies are. 
no longer subject to binding arhitrafiori, wheh requested by law enforcement 'and firefighter 
employees,.,where an ini:passe in labo1: negotiations has been deql~ed. 

Nevertheless, thf;l claimant reqi:+ests reiinbUl'semeJ'it from the effective date of the legislation 
(January 1, 200.1) until the'cduti deterJ.Illned the legislatiori. lmccmstituti01ial on· 
April 21, 2003. The claimant argues-that relmbursemen,t shoul.d be allowed since local 
agencies are not authorized to deolare ·a statute unconstittitional and generally cannot refuse to 
enfoi·ce a· statute on the basis that H is unconstitutional ·purs-lla.llt to article m, Bection 3 .5 of the 

· California Constiti.J.tion. Tite claimant states that local agencies had no alterp.ative other than to 
"enforce the proVisions of this legislation, otherwise they woUld be subject to a writ of 
mand\lte to compel binding arb~tra:tjon."n R\llying on tlJ.~ case of Lockyer v. City and County 

-- of San Jih,incisco (2004)' 33-Caf4tl110S5, cla:ii,ilant'state'~: · . · . · . . · · 

The. court conc1ude\l.: ., "As we :shall. \lXpla~, we conclude thaf a local pu.blic 
official, charged with the ministerial. duty of l')nforci.Ilg a statute, generally 
\ibes not have the authority i ig. the absence of a judiciaj. determination of 
unconstitutionality, to refuse to enforce the statute on the basis of the 
official's view that it is tin constitutional." Lockyear (sit), supra. 33

• 
34 

31
· County of Riverside, SUJ?ra, (2003)30 Cal.4th278', 282 . 

. . 
32 Comments o~ D~aft Staff Analysis by City of Palos Verdes Estates, April 13, 2006·, page 2 .. 

·. 33 Id., page 4. ·· 
34 Notwithst,anding this rule. cited. in io~k:ye1', the Loplr:ye1· case ;uso sped±\cally disti~guished 
the County of Riverside c~se - the c·ase in whfoh t\lls test claim sfattite was d~clared 
unconstitutional- as an exception to that general ri.tl_e.34 Under the exception, the court cited 
examples where a local agency refuses to coin ply .wfth the stattite, forcing a lawsuit to 
challenge the constittitioI).ality ·of the statiite. T11e County of Riverside, in refusing to co'mply 
with the test claim stattite, acted in accordance with the exception articulated m Lockyer . 

. · In addition, while the County of Riiierside cas~ was unde~ ·:review, there were tWo other· oases 
pending review regarding the constitutionality of Chapter 906, the test claim legislation: 
1) Ventura County v. Ventw;a County Deputy Sheriffs' Association (Second District Cami of 
Appeal, Case No. B.153806); and 2) City of Redding v. Superior Court Local Unto~ 1934, Real 
Party-in 1ntei·est (Third District Court of Appeal, C~e No. C03950)._ Had claimant found itself 
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Thus, the question is whether there can be arehnbursable state-mandated program from the ·e . 
. effective date of the legislation until the dat~ th.e legislation was deemed imconstitutional by 
,the cowi (from JanU\il'Y 1, 4091, .throl\gh April 20, 200.3), or ·whether the couii's holding that 
the legislation is unconsti,tutional r.etroactix.~Jy applies to the origin,al eff~\ltive date of the · 
legisiation. Although co mis sometimes clarify.whether the decision ·retroactiyely applies in 
the opinimi declaring the statute unc911sthi.iti0nal, the Supreine Co mi did not do. so in the 
· Courity of Riverside case. In addition, no ·coi.irf cases regarding the effect of an · . 
unconiltitutional stattite in the context of California mandates law exist. Therefore, this issue is 
one of first i.nipression for the C01111russi611. · 

· For the reaso11S below, the Co~ssfonfi~ds, based on the purpose of ai~icle XIII B,' section 6, 
legislation deemed unc:onstitutional by the court may c.reate: a.reimbtu·sable state-mandated · 
program during the time the legislation was presumed COJ).Stitutional. . · · 

The effect of an unconsti1.iitional statute is a ooriiplex area ciflaw, and·no general mle can be 
cited with regm'.d to the effectiveness of a Matute wb.j.le it wa,s l?resumed·constitutional. Oliver 
P. Field, h1 his treatise "The Effect of an Unconstitutional Statute," has stated: 

TI1ere are several· rnles 01' views, not just one, as to the effect qf an 
unconstitutional statute. All .cotu'ts have applied them ·all at :various times 
and in differing situations .. Not all courts agree, however,'.upon.the . 

· applicability of any particular rnle to a specific case. It is this !able of 
agreement tlili.t: causes the confusi.on iJi the case.· law on the subject. 35 

· The tradltional approach Was ihat'~\tmco.~J~µtio~ahtatut~ is "void ab initio/' that i~, "[a]n . 
unconstitutional statute is not a lawi it confers no 'rights; it imposes no duties; it affords Iio 
protectimi;.it creates no office; itis, h1 legal co'i;itemplation, as incijjerative·as though it.had· 
never .been·passed."36 Under the traditional apprcfach, ncireunburseri:ient would be required for 
tliis test c!alln.. This,approach has beewcriti6ized iii later decisions; however, EUid th~ trend 
nationwide has been toward ·a. more equity-oriented view that bh1dilig rights and obligations 
·may. be b(:l.Sed on a 'Statute that is subsequently declared unconstitutional, and that not every . 
declaration of unconstitutionality is retroactive in its effect. 3 7 . . 

Under California stat~ m8ndates law, the determination as ~o whether a mandat~ exists is a 
question of law. 38 As stated in Coiiiity of Sonoma, the Commission must strictly construe . . . . . 

h1 the position of being forced into bi_nding arbitration as .a I'.esult of the test claim statute, it . 
could have refus)<d, as the County of River~ide and the othei· local agencies d~d, .. and waited to 
be sued by the fa9or union. Presumably, an:fstit.h lawsuit.would have eithetlJeen consolidated · 
with and/or 'had tli.e 'same result as Coun'ty of Riverside. TI1us, tli:e 'Lo'cli:yer case does ·not · · 
support claimant's contention that; it had rio alternative but t8 comply with the test claim 

·statute. · · · · · · · 

35 OliverP. Field, The Effect of an UnconstitutfonalStatute (1935), pages 2-3. 
36 Norton v. Shelby County (1.8.86) 118 U.S. 425. · 
31 Chico! County Drainage.District v. B,axter State Banlc (1940) 308 U.S'. 371. 
38 County of Sorionui, :-supra, 84 Cal.App.4th 1,2(;i5, 1279, citing CounQ! of San I;>iego v. State of 
California {1997) 15 Cal.4th 68, 109. · 
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,,.':'~;ti~~~)q.I_I B, se.ction 6 and 1:"~t apply .it. as an equita~le re~e?y to3~;it;e the perceived .. 
.. ;:;,:aj;i..fEll!J1(il.S~J.e.s.ulting :frpm political dec1S1ons on funding pnonties. ' Nevertheless, the: . ··· ··· · · 
.... : .p.urpo~e:qfarticle XIII B, section 6', as revealed in the ballotip.easw'e adopting it, was to'·: ./,/:.: .. 
~- :.0pr,~v~µt th!=l.·~!~t.e fro~n forcing programs on focal governments without the state Pfi)'irig for· 
::.·::::jj]erii In 20Q.1, the C.alifornia Supreme Cami i11 the San Diego Unified Schoo/. Dist. cas~. 7 / • · 

. ::Ye.affi.i·tped the purpos_e of article XIII B, section 6, as follows: · 

The concern which prompted the·mclusion of section 6 in article XITI,13 was · 
·the perceived attempt by the state to enact legislation or adopt administrative 

' ' orders creating programs to be administered by local agencies, thereby . 
· transferrmg to those agencies the fiscal resporuibility for providing services 
. which the state believed should be exten.ded to the public. In theil' ballot · · · 
arguments, tb,e .proponents of article XIII B explained section 6 to the voters: 

· 'Additionally, this measure: ( 1) Will not allow the state go':'ernment fo . 
·force program.s·on local· goverrunents without the 'state paying for them.' 
(ci~ations omitted) (italics added.)41 

Applying the court's ruling that the test claim legislation is \mconstitUtional ret1~oaci.l:vely to the 
·· origmal effective dafoof the legislation could have the effect of forcing progranis iu,1d. costs On 

lqp!\1• governments with~ut the state paymg for them: Because bindin~,rights or obligations iii. 
tli,.y;~oni1 of rei11fblirsabfo mandates cr;iuld have been creqted whil~ the .test clai~ leg~slation · 

~ Vf.llii ,presumed tq be coDB:titutionfil, an analysis on the .mepts' shbtild proceed in order to ·. · 
.... detepnine whe.tl~er tlie tfst ciairn)egislation did in fact. mandate a new pro gram or higher levei 

of s.~rvice a.iid'i.fupose co~t~. in.mi.dated by the st~te;during that perioq oftil'ne.. , . ' ' - . ' ' ' 

c._- · Therefore, the Commissi1;m fiµds, bas{ld on the purpose of article XIII B1 section 6, that 
legi~lation deemed unconstitutional by the court may create a reimbursable state-mandated 
pr£warn durillg ~e tim~ thi;i legislation wa~ presumed c;onstitutim:ial. · 

. , .. -_Js~~¢.2·:· Does the test ·.claim ·statute i.mpq~e a reimbursabl~ ~tnte"mandlited pr~gram 
on local agenci~s witbhi. the meaning of.article XIlI B, section 6·of the. 
California Constitution? . · 

A. Does the .Test Clain1 Legislation C~nstitute a State-l11fa~dated Pi·ogiw1i? 

In ord~r·for the test c\aim statute to impose a reimb~sa~le.~tat('l-m~dated pro.gram under 
article XIII B, section 6, the statutory language must mandate an activity or task upoi:i local 
govemmental agi:;ncies. If the langµa~e does not mandate or require )ocal agencies to perfmm 

. 
39 .County of Sonoma, supra, 84 Cal.App.4th 1:265, 1280; see also City of San Jose v. State of 
Califon1ia (City of San Jo.se) (1996) 45 Cal.App.4u' .1802, 1816-1~17, citing Pacific Legal· 
Foundation v. Brown (1981) 29 Cal.3d 168, 180. · · . · 

· 
40 The doctrine of equity. in thls sense means the "recourse to pri,riciples of ju~tice t~ correct or 

· .supplement the law as applied to particular circmnstances ... " Equity is based 011 a system of 
Jaw or body of prmciples originating in the English Court of Chancery an,d superseding. the 
common and statu~e law when the tWo conflict. (See Black's Law Diet. (7th ed., 1999) p. 561, 
~ol. 1.) . · · . . . . . ·. 
41 San .Diego Unified School Dis;, s~pra, 33 Cal.4u' 859, 875. 
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a taalc, tlien article XIIl B, section 6 is not triggered,42 Further, courts have held that the term 
"program" within' the meaning of article XIII B, sectfoil 6 means. a program that canies out the 
governmental function of providing a sei.Yice to the public, or laws_ which, to impl~tnent a state 

.. policy, impose unique requirements op local governments and do not apply generall:{to !i.11 
. residents and entities in th!'! state. 43 . · · . · · . 

. . 

. The Commission finds that i:he test claim legislation requites local agencies to engage in. 
· binding al'bitration if, during einployer-employee labor negotiations, the parties have reached 
an impasse and i:he employee organization notifies the agency it wishes to engage binding 
arbitration. TI1e test claiin legislai:ton spedfically reqilires local agencies to designate an 
Bl'bi1.Tation panel member, submit a !'last best settleriieut offor'' on disputed issues, and 
paiiicipate in the arbitration hearings. These activities constitute a "program" subject to 
atticle XIII B, section 6 becalise they mandate a task or aCtivity, ·and impose miiq:ue 

·requirements on local _governments that do not "apply generally to all residents and entities in 
the state." Thus,, the. ru1al,ysiS must continue to determine if these activities impose a hew 
program or higher level of service. . 

· B. Ddes the Teit Cl~im.Lef!islatioi1 Co™titute. a. "New Program.I' or. "Higher Level of 
&r-viae? 11 

e-, 

The comt~ have held that even though local agencies CBJ.1 show ti1.ey have fucmT~d increased 
costs a{a result oftest cfaiin Iegislatiori, u:;creased costs alone; witli~ut a showing that the. costs 
were.iticuiTed as a result ofa mB,J;ldated new progniln cir higher level of service, do.ppt require· 
reimbursement u111;ler 'article x!_t(:B, se6tion,6.44'. Test c1aiIIJ. iegislatior(impcises a ni::iew ~ 
program" or "h.igh~r level of service" when':'. a) the reqUii:emeuh{ are new in comparison with . ., 
the preexis~illA scheme; and_b) the requirements wei'e,intend.ed to -p1:ovide an enhant?ed s.ervice ) 
to the public. 5 . · '· · . : . . .. 
The test claim legislati.on requfres local agencies to ~ngage fr1 b~ding arbitration if, during 

· emplGyer-emplbyee' labGi negdtiafi¢ils, t~e paities have reached ·an impasse and the: em'.Pl0yee 
. organization notifies the agen'OY it Wishes''to engage binding arbitration. The test claim 
legislation specifically requires local ·agencies to designate an arbitratioh panel inember, 

· submit a "last bE<st settlement gffer" on c:lisputed issues, ai1d particip~te Ln the arbitration 
hearings. The law in effecf prior to tlie enacti.nerit of the test clairri statute did not require local 
agencies to engage in bh1dirig "arbitration, thus the requireinerit is new in comparison With the . 
preeXisting scheme.. . . 

The new re.qt1iremei:its,·howeve~, dd not provide.·~ erihanced.service.to the public as 
explained in the foil owing analysis, The test claim Jegislatioµ at issue. here requires ~he local. 
agency to e.ngage in a process that may r~sult in increased costs for employee compensati.on · 

42 City of _Uerced v. State of Califomia (1984) 153 Cal.App.3d 777, 783 (City oj Merced).· 
t ' • • 

43 Co~nty.of Los Angeles v. State of Califomia (1987) 43 Cal.3d 4~. 56 (County oj . 
. · . Los A1~ge1es). · 

44 Coun~ of Los Angeles,· supi·a, 43 Cal.3d al 56; Lucia Mai· Unifle.d School Dist., siip1·a, 44 
CaL3d at 83°5. . · · · · 

. . 
45 Saia Diego Unified School Dist·., sup1·a, 33 Cal.4th 859, 878; Lucia Mar, ~upra, 44 CalJd 
830,835.. . 
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or benefits, but since strikes by law enforcement p~c_ers and :fire services persoru1el .t;i.re .. ,:. _. 
probibit~d by law,46 no successful argi.unent can b_e inade_tgat the test claim legislation--'. 
affects law enforcem~nt or firefighting servi'ce tci'the pubiic. · 

- The cases have consistently held that-additionaj.costs, in the absence of some increase.in the . 
actual 'level or quality of governmental servic~s provided to the public, do not ooru:titi:.ite an 
"enhanced ser'Vice to the public" and therefoi·e· do hot impose a new progl'am or higher l\:<vel of 
service on local governments within the meaning of m.iicle XIII B,' se.ction 6 of the California 
Constitution. The court in City of Richmond, for example; held that even though increased 
costs for employee benefits may generate a higher quality oflocal safety officers, the -
legislation did not constitute a new program or higher level of service. · 

Increasing the cost of providing se1"Vices cannot be equated witl1 requiring 
an inc;reased level of service under a[n] [article XIII_ B,] section 6 analysis, 
A higher cost to the· local government-for compensating its employees is not 
the same as a higher cost of provid4ig se1'Vices to the public.47 . . -

The Califomia Supreme Court reaffirmed and clarified what con:stitutes au "enlmnced service 
to. the public" ii1 the San Diego Unified School.District cas~. The comt, ii.neviewing several 
mandates cases, stated that the oases ;'illustrate the circumstance that' simply because a state 
law,:or order may increase the .costs home by local. government in pMviding services, this does 
·not_p_ecessarily establish tlmt the law or 01~der constitutes an indeased 01· higher level of the 
resulting 'set'Vice to the public' under article XIII B, section ·6, and Goveriunent Code 
~ectiOn 17514" (emphasis in priginal).48 . · . - · · 

- ,· 

_p_-i:e~_Suprerne Court went on to describe what would constitute a new program or higher level 
of sei."Vice, as "not merely some change .that increases the cost of providing services, but an 
increase in thi:i actual level or qualify ofgo-Vernineutal' services provided [to the public]. In 

:· Carmel Valley F(re P1·otection Dist. v. State of California_[ citations omitted], for example, an 
.executive· ~rder required that cou:i~ty firefighters be provi.ded yri.th protective clothing and 
safety equipment. The safety clothing and equipment were new requirements m~dated by the. 
state. In addition, the cotui determ.iiied thatthe pi·otective clothing.and safety equipment vyere 
designed to result in more effective.fire protection and, thus, did provide an enhancedievel of 
service t~ the public.49 · · 

46 ' . See footnotes 3 and 4. 
47 City oj Richmond v. Commission on State Mandates (1998) 64 Cal.App4th 1190, 1195-
1196. See also, City of Anaheiin 11. State of California (1987) 189 Cal.App.3rd 1478, 1484,_· 
where the court determined that a temporary increase in PERS benefits to i"etired employees, 
resulting in higher contribution rates for local government, did not c011Btitute a riew program or-
higher le:vel of service to the public; and City of Sacrainento v. State of Califomia (1990) 50 
Cal.3 d 51, 67, ·where the California Supteme Court dete1mined that providing unemployment 
compe11Batimi protection to a city's own _employees was not a service tq the public. 
48 S~n Diego f/nified School Disb·ict, supra, 33 Cal.4th. 859, 877. · . 
49 lb id. -. . • "' .. 
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' ". 

Therefore, the .. Commis~ion finds that the test claim legislation does not i.J.npose a new program A 
or higher level ofsezyice B.!ld·,·thl.l.S, reirn.bursement is not required pursuant·to article XIII B, W 
section 6. ·· · · · 

~ ··.:: :: . . , . . . . .'. ~· _····caNCLUSION 

Based on.the purpose of article XIII B, section 6, the Commission concludes that legislation 
deemed unconstitUtional by the coiili may create a rnimbursable state-mandated ·pro grEi.m • · 
during the time· tJ.ie legislation was presumed constitutional. · 

. ' . . 
However, the test.claim legislation does not mandate a new program or higher level of service 
within the meaning of artide XIII B, section 6 of the California Constitution and, thus 
reimbursement is not required.. . . . . . 

.. .. .. . . 
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November 21, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

Dear Ms. Higashi: 

EXHIBIT 5 

· . .-. 

As requested in your letter of November 6, 2006, the Department of Finance has reviewed the 
draft staff analysis for reconsideration of the prior decision in Claim No. CSM-01-TC-07 "Binding 
Arbitration." 

Upon reconsideration of the July 28, 2006 decision, the draft staff analysis corrects an error of 
law made in the original statement of decision. Whiie this correction identified some potentially 
reimbursable activities, Commission staff indicates that the test claim should be denied because 
the claimant did not actually incur costs mandated by the state during the limited relevant 
reimbursement period. Finance concurs with this analysis and agrees that the test claim should 
be denied. · 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your November 6, 2006 letter 
have been provided with copies of this letter via either United States Mail or, in the case of other 
state agencies, lnteragency Mail Service. 

If you have any questions regarding this letter, please contact Carla Castaneda, Principal 
Program Budget Analyst at (916) 445-3274. 

Sincerely, 

-~o-l-~ 
Thomas E. Dithridge 
Program Budget Manager 

Attachments 

·o 
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Attachment /!'.. 

DECLARA'rfb'f\J OF CARLA CASTANEDA 
DEPARTMENT OF FINANCE 
CLAIM NO. CSM-01-TC-07 

1. I am currently employed by the· State 9.f Gali.fornia, Department of Finance (Finance), am 
familiar with the duties of Finance, arid:ai'n authorized to make this declaration on behalf 
of Finance. ' 

,. ' 
,•' ,· 

2. We concur that the Chapter 906, Statutes of 2000, sections-relevant to this claim are 
accurately quoted in the test claim submitted by claimants and, therefore, we do not 
restate them in this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters,' I believe them to be true. -

" 

//fa!/&&. 
Carla Ca1;;tafleda 1 at Sacramento, CA 'o 
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PROOF OF SERVICE 

Test Claim Name: Binding Arbitration . 

Test Claim Number: CSM-0:1~,0~~gfo2,7'}L· .· 

I, the undersigned, declare a~Itbitd~::;;:. ?.'-· ·:i.:: -
I am employed in the County of'S$cr.ain.entp, State of. California, I am 18 years of age or old.er 
and not a party to the within entitled ;cause;·mYbusiness address is 915 L Street, 12th Floor, 
Sacramento, CA 95814. ·1.; ·• ·· 

·-. 
• . · .... · ),, .:~:!:f'.L1·:->.~·~ · . 

On November 21, 2006,:J:serwed'the attached recommendation of the Department of Finance in 
said cause, by facsimile tb·the Commission on State Mandates and by placing a true copy 
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage 
thereon fully prepaid in the .LJnlted States Mail at Sacramento, California; and (2) to state . 
agencies in the normal pickup location at 915 L Street, 12th Floor, for lnteragency Mail Service, 
addressed as follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 

· 980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

· Wellhouse and Associates 
· Attention: David Wellhouse 

9175 Kiefer Boulevard, Suite 121 
Sacramento, CA 95826 · 

Ms. Bonnie Ter Keurst 
County of San Bernardino 
Office of the Auditor/Controller-Recorder 
222 West Hospitality Lane 
San Bernardino, CA 92415-0018 

Mr. Leonard Kaye 
County of Los Angeles 
Department of Auditor-Controller 
Kenneth Hahn Hall of Administration 
500 West Temple Street, Suite 525 
Los Angeles, CA 9.0012 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

League of California Cities 
Attention: Ernie Silva 
1400 K Street 
Sacramento, CA 95815 

Mr. Steve Shields 
Shields Consulting Group, Inc. 
1536 361

h Street 
Sacramento, CA 95816 

Mr. Tom McMains 
California Peace Officer's Association 
1455 Response Road, Suite 190 · 
Sacramento, CA 95815 

A-15 
Ms. Susan Geanacou 
Department of Finance 
915 L Street, Suite 1190 
Sacramento, CA 95814 

Ms. Annette Chinn 
Cost Recovery Systems, Inc. 

· 705-2 East Bidwell Street; #294 
Folsom, CA 95630 
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Mr. Allan Burdick 
MAXI MUS 
4320 Auburn Boulevard, Suite 2000 
Sacramento, CA 95841 

.. ·r 

Mr. John.J.!iebert 
Liebert Cassidy Whitmore 
6033 W Century Blvd.,# 500 
Los:''Ari9efe·s; CA 96045 

...• ~I .. :'·' ·_, ~" 

E-08 
Mr. Gerald Shelton 
California Department of Education 
Fiscal and Administrative Services Division 
1430 N Street, Suite 2213 
Sacramento, CA 95814 

Mr. J. Bradley Burgess 
Public Resource Management Group 

-1380 Lead Hill Blvd., Suite #106 
Roseville, CA 95661 

A-15 
Ms. Carla Castaneda 
Department of Finance 
915 L Street, 121

h Floor 
Sacramento, CA 95814 

B-08 
Ms. Ginny Brummels 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite 500 
Sacramento, CA 95816 

Ms. Bet.h Hunter 
Centration, Inc. 
8570 Utica Avenue, Suite 100 • 
Rancho Cucamonga, CA 91730 

B-08 
Mr. Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Mr. James B. Hendrickson 
City of Palos Verdes Estates 
340 Palos Verdes Drive West 
Palos Verdes Estates; CA 90274 

Mr. Steve Smith 
Steve Smith Enterprises;, Inc. 
3323 Watt Ave'nue #291 
Sacramento, CA 95821 

.. ;-

Ms. Amy Benton · 
California Professional Firefighters 
1780 Creekside Oaks Dr., Suite 200 
Sacramento, CA 95833 

A-15 
Ms. Donna Ferebee 
Department of Finance 
915 L Street,. 121

h Floor 
Sacramento, CA 95814 

Mr. Glen Everroad 
City of Newport Beach· 
3300 Newport Blvd. 
P.O. Box 1768 
Newport Beach, CA 92659-1768 
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I declare under penalty of perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on November 21, 2006 at .... , .. · 

Smamenlo, Califomta. · Mmw =M 6Jrtt •, 
Antonio Lockett 

.... ·,· ..... O, .',.I 

.. 

479 



ICC: DITHRIDGE, LYNN, CASTANEDA, TIFFANY, FEREBEE,_ GEANACOU, FILE 

l:\MANDATES\Binding Arbitration\Test Claim Comments.doc 
,, .. ····. ;_ 

·e 

-. 

480 




