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 TEST CLAIM
FINAL STAFF ANALYSIS

Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
- 1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

Statutes 2000, Chapter 906

Binding Arbitration
(01-TC-07)

City of Palos Verdes Estates, Claimant

EXECUTIVE SUMMARY
Background

This test claim involves legislation regarding labor relations between local agencies and their

law enforcement officers and firefighters, and provides that, where an impasse in negotiations
, . has been declared, and if the employee organization so requests, the parties would be subject
. to binding arbitration.

The test claim statute was effective on January 1, 2001, but was declared unconstitutional by
the California Supreme Court on April 21, 2003, as violating “home rule” provisions of the
California Constitution. The staff analysis addresses whether the statute while it was believed -
to be constitutional created a reimbursable state-mandated local program. The effect of an :
unconstitutional test claim statute is an issue of first impression for the Commission.

The test claim presents the following issues:

s Can legislation deemed unconstitutional by the court create a reimbursable state-
mandated program during the time the legislation was presumed constitutional?

¢ Does the test claim statute impose a reimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6 of the California Constitution?

Staff Analysis

The purpose of article XIII B, section 6, is to prevent the state from forcing programs on local
governments without the state paying for them. Applying the court’s ruling that the test claim
legislation is unconstitutional retroactively to the original effective date of the legislation could
have the effect of forcing programs and costs on local governments without the state paying for
them during the time the test claim legislation was presumed constitutional (from "
January 1, 2001, through April 20, 2003). Because binding rights or obligations in the form of
reimbursable mandates could have been created while the test claim legisiation was presumed
. to be constitutional, an analysis on the merits should proceed in order to determine whether the
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-

test claim legislation did in fact mandate a new program or higher level of service and impose
costs mandated by the state during that period of time.

However, staff finds that the test claim leglslatlon does not constltute a new program or higher
level of service. The test claim legislation requires the local agency to engage in a process that
the claimant contends results in increased employee compensation or benefits. The cases have
consistently held that additional costs for increased employee benefits, in the absence of some
increase in the actual level or quality of governmental services provided to the public, do not
constitute an “enhanced service to the public” and therefore do not impose a new program or
higher level of service on local governments within the meaning of article XIII B, section 6 of
the California Constitution. Since strikes by law enforcement officers and fire services
personnel are prohibited by law, no successful argument can be made that the test claim
legislation affects law enforcement or firefighting service fo the public. -

Conclusion

Based on the purpose of article XIII B, section 6, staff finds that legislation deemed
unconstitutional by the court may create a reimbursable state-mandated program during the
time the legislation was presumed constitutional.

However, the test claim legislation does not mandate a new program or higher level of service '
within the meaning of article XIII B, section 6 of the California Constitution and, thus
reimbursement is not required.

Recommendation

 Staff recommends that the Commission adopt this analysis and deny this test claim.
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STAFF ANALYSIS

Claimant

City of Palos Verdes Estates

Chronology _

10/24/01 City of Palos Verdes Estates filed test claim with the Commission

01/10/02 : The Department of Fmance submitted comments on test claim with the
: Commission

05/22/02 City of Palos Verdes Estates filed reply to Department of Finance

comments

03/23/06 Commission staff issued draft staff analysis

04/13/06 City of Palos Verdes Estates filed comments on the draft staff analysis .

05/15/06  Commission staff issued final staff analysis

Background

This test claim addresses legislation involving labor relations between local agencies and their
law enforcement officers and firefighters, and provides that, where an impasse in negotiations
has been declared, and if the employee organization so requests, the parties would be subject
to binding arbitration.

Since 1968, local agency labor relations have been governed by the Meyers-Milias-Brown
Act.! The act requires local agencies to grant employees the right to self-organization, to form,
join or assist labor organizations, and to present grievances and recommendations regarding
wages, salaries, hours, and working conditions to the governing body. The California :
Supreme Court has recognized that it is not unlawful for public employees to strike unless it

. has been determined that the work stoppage poses an imminent threat to public health or
safety.? Employees of fire departments and fire services, however, are specifically denied the
right to strike or to recognize a p1cket line of a labor organization while in the course of the
performance of their official duties.? Addltlonally, the Fourth District Court of Appeal has

. held that police work stoppages are per se illegal.*

Under the Meyers-Milias-Brown Act, the local employer estabhshes rules and regulatlons
regarding employer-employee relations, in consultation with employee organizations.” The
local agency employer is obligated to meet and confer in good faith with representatives of

! Government Code sections 3500 et seq.; Statutes 1968, chapter 1390.
2 County Sanitation Dist. No. 2 v. Los Angeles Coumy Employees’ Assn. (1985) 38 Cal.3d 564.
3 Labor Code section 1962,

% City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal. App.3d 1568.
5 Government Code section 3507.
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employee bargaining units on matters within the scope of representation.® If agreement is
reached between the employer and the employee representatives, that agreement is
memorialized in a memorandum of understanding which becomes binding once the local
governing body adopts it.”

Test Claim Statute

The test claim statute® added several sections to the Code of Civil Procedure providing new;
detailed procedures that could be invoked by the employee organization in the eventan
impasse in negotiations has been declared. Section 1299 stated the following legislative intent:

The Legislature hereby finds and declares that strikes taken by firefighters
and law enforcement officers against public employers are a matter of
statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages and benefits, and
are not in the public interest. The Legislature further finds and declares that
the dispute resolution procedures contained in this title provide the
appropriate method for resolving public sector labor disputes that could
otherwise lead to strikes by firefighters or law enforcement officers.

It is the intent of the Legislature to protect the health and welfare of the
public by providing impasse remedies necessary to afford public employers
the opportunity to safely alleviate the effects of labor strife that would
otherwise lead to strikes by firefighters and law enforcement officers. It is
further the intent of the Legislature that, in order to effectuate its
predominant purpose, this title be construed to apply broadly to all public
employers, mcludmg, but not limited to, charter cities, countles, and cities
and counties in this state,

It is not the intent of the Legislature to alter the scope of issues subject to
collective bargaining between public employers and employee organizations
representing firefighters or law enforcement officers.

The provisions of this title are intended by the Legislature to govern the
resolution of impasses reached in collective bargaining between public
employers and employee organizations representing ﬁreﬂghters and law
enforcement officers over economic issues that remain in dlspute over their
respective interests. .

~ The statute provided that if an impasse was declared after the parties exhausted their mutual
efforts to reach agreement over matters within the scope of the negotiation, and the parties
were unable to agree to the appointment of a mediator, or if a mediator agreed to by the parties
was unable to effect settlement of a dispute between the parties, the employee organization
could, by written notification to the employer, request that their differences be submitted to an

¢ Government Code section 3505.
7 Government Code section 3505.1.
8 Statutes 2000, chapter 906 (Sen. Bill No. 402).
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arbitration panel.” Within three days after receipt of written notification, each party was
required to designate one member of the panel, and those two members, within five days
thereafter, were required to designate an additional impartial person with expenence in labor
and management dispute resolution to act as chairperson of the arbitration panel

The arbitration panel was required to meet with the parties within ten days aﬁer 1ts
establishment, or after any additional periods of time mutually agreed upon.'' The panel was
authorized to make inquiries and investigations, hold hearings, and take any other action,
including further mediation, that the panel deemed appropriate.'? Five days prior to the .
commencement of the arbitration panel’s heanngs, each of the parties was required to submit a
last best offer of settiement on the disputed issues.”” The panel decided the disputed issues
separately, or if mutually agreed, by selecting the last best offer package that most nearly
complied with specified factors.’

The panel then delivered a copy of 1ts decision to the parties, but the decision could not be
publicly disclosed for five days."”” The decision was not binding during that period, and the-
parties could meet pnvately to resolve their differences and, by mutual agreement, modify the
panel’s decision.'® At the end of the five-day period, the decision as it  may have been -

- modified by the parties was publicly disclosed and binding on the parties.

Code of Civil Procedure section 1299.9, subdivision (b), provided that, unless otherwise
agreed to by the parties, the costs of the arbitration proceeding and the expenses of the: _
arbitration panel, except those of the employer representative, would be borne by the employee

organization.

Test Claim Statute Declared Unconsmutional

The test claim statute in its entirety was declared unconstitutional by the California Supreme
Court under County of Riverside v. Superior Court of szerszde County on April 21, 2003, as
violating portions of article XI of the California Constitution.'® The basis for the decision is
that the statute: 1) deprives the county of its authority to provide for the compensation of its
employees as guaranteed in article XI, section 1, subdivision (b); and 2) delegates to a private

? Code of Civil Procedure section 1299.4, subdivision (a).
1% Code of Civil Pracedure section 1299.4, subdivision (b).
"' Code of Civil Procedure section 1299.5, subdivision (a).
2 i | -

13 Cede of Civil Procedure section 1299.6, subdivision (a).
" Ibid |

1 Code of Civil Procedure section 1299..7, subdivision (a). -
16 Bbid , _

'7 Code of Civil Procedure section 1299.7, subdivision (b).

'8 County of Riverside v. Superior Court of Riverside County (2003) 30 Cal 4"' 278 (County of
Riverside).
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body the power to interfere with local agency financial affairs and to perform a municipal
function, as prohibited in article XI, section 11, subdivision (a).'® .

Claimant’s Position

The claimant contends that the test claim statute constitutes a reimbursable state-mandated

program within the meaning of article XIII B, section 6 of the Cahforma Constitution and
Government Code section 17514,

Claimant asserts that costs for the following activiﬁes will be incurred and are reimbursable:

e Litigation costs until such time as there is a final judgment on the constitutionality of
Senate Bill No. (3B) 402, including actions for declaratory relief, opposition petitions
to compel arbitration, and resultant appeals.

e Costs for training agency management, counsel, staff and members of governing
bodies regarding SB 402 as well as the intricacies thereof.

e Costs incident to restructuring bargaining units that include employees that are covered
by S.B. 402 and those which are not covered by SB 402.

e Increased staff time in preparing for negotiations in order to collect and compile
comparability data specified in Code of Civil Procedure, section 1299.4.

o Increased time of agency negotiators, including staff, consultants, and attorneys, in
handling two track negotiations: those economic issues which are subject to SB 402
arbitration and those issues which are not subject to arbitration.

® Time to prepare for and consult with the governing board regarding the last best and
final offer to be submitted to the arbitration panel.

Time to prepare for and participate in any mediation process.

Consulting time of negotiators, staff and counsel in selecting the agency panel member.
Time of the agency negotiators, staff and counsel in vetting and selecting a neutral
arbitrator,

Time of the agency negotiators, staff and counsel in briefing the agency panel member.

Time of the agency negotiators, staff and counsel in preparmg for the arbltratlon
hearing.

¢ Time of the agency negotiators, staff and counsel in vettmg, selecting and preparing

expert witnesses.

Time of the agency panel member and attorney in pre-arbitration meetings of the panel.

Staff and attorney time involved in discovery pursuant to Code of Civil Procedure,

sections 1281.1, 1281.2 and 1299.8.

Staff, attorney, witness and agency panel member time for the hearings.

Attorney time in preparing the closing brief. -

Agency panel member time in consulting in closed sessions with the panel.

Time of the attorney, negotiators, and staff consulting with the agency panel member

prior to the issuance of the award.

¢ Time of the attorney, negotiators, staff, agency panel member, and governing board
consulting regarding the award and giving directions to agency negotiators.

!

¥ County of Riverside, supra, 30 Cal4™ 278, 282. .
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e Time of the agency negotiators to negotiate with the union’s negotiating
representatives based on the award.

e Costs of implementing the award above those that would have been incurred under the
agency’s last best and final offer.

» - Costs of inevitable litigation regarding the interpretation of critical provisions of the
law which are ambiguous, including the fact that the act covers “all other forms of
remuneration,” and covers employees performing “any related duties” to firefighting
and investigating. - '

e An additional intangible cost element at the last best offer phase of negotiations,

involving “enhancements” to compensation packages that may be added when the local
agency perceives possible vulnerabilities in its negotiating position, estimated to be an
overall 3% to 5% increase based on the most recent negotmtmns with the Palos Verdes
Estates Police Officets” Association.

Claimant argues, in its April 13, 2006 comments on the draft staff analysis, that “[a]s of
January 1, 2001, local government officials had no alternative other than to enforce the
provisions of this statute until it was declared unconstitutional, otherwise they would be
subject to a writ of mandate to compel binding arbitration.” Claimant further states that “[i]n
fact, it was because the County of Riverside refused to engage in binding arbitration that the
writ of mandate action was commenced against it, resulting in the decision of the Supreme
Court which made this test claim statute invalid as being unconstitutional.” Claimant believes
- the cases cited by Commission staff in the analysis are not on point.

Claimant also points out that as legislation goes through the process of being adopted “there
are a plethora of committee hearings and analyses performed” and “if there is any risk for a
statute being declared unconstitutional, it should be borne by the State, which has the
resources for a full and complete analysis of pending legislation prior to enactment.” Claimant
concludes that “[1]ocal authorities have no alternative than to assume that legislation is valid
until such time as it is declared unconstitutional by the courts of the State of California.”
Therefore, the Commission should find that Binding Arbitration was a reimbursable, mandated
program from its effective date until it was declared unconstitutional.

Department of Finance Position

Department of Finance submitted comments on the test claim concluding that the
administrative and compensation costs claimed in the test claim are not reimbursable costs
pursuant to article XIII B, section 6 of the California Constitution, based on various court
decisions and the provisions of the test claim statute. Specifically, the Department asserts that:

1) the test claim statute does not create a néw program or higher level of service in an
existing program, and the costs alleged do not stem from the performance of a
requirement unique to local government;

2) alleged higher costs for compensating the claimant’s employees are not
reimbursable, since compensation of employees in general is a cost that all
employers must pay; furthermore, allowing reimbursement for any such costs could
“undermine an employer’s incentive to collectively bargain in good faith;”

3) alleged cost for increased compensation is not unique to local government; even
though claimant may argue that compensation of firefighters and law enforcement -
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officers is unique to local government, the “focus must be on the hardly unique
function of compensating employees in general;” and .

4) Code of Civil Procedure section 1299.9, subdivision (b), provides that costs of the
arbitration proceeding and expenses of the arbitration panel, except those of the
employer representative, are to be borne by the employee organization; in the test
claim statute, the Legislature specifically found that the duties of the local agency
employer representatives are substantially similar to the duties required under the
current collective bargaining procedures and therefore the costs incurred in
performing those duties are not reimbursable state mandated costs; and thus, during
the course of arbitration proceedings, “there are not any net costs that the
employers would have to.incur that would not have been incurred in good faith
bargaining or that are not covered by the employee organizations.”

Discussion

The courts have found that article XIII B, section 6 of the California Constitution®® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.*” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are “ill equipped’ to assume increased
financial responsibilities because of the taxing and spending limitations that articles XIIT A
and XIII B impose.” A test claim statute or executive order may impose a reimbursable
state-mandated program if it orders or commands a local agency or school district to engage in
an activity or task.* In addition, the required activity or task must be new, constituting a “new

progranh” or it must create a “higher level of service” over the previously required level of .
service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or
a law that imposes unique requirements on local agencies or school districts to implement a

20 Article X111 B, section 6, subdivision (a), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.”

2 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735. ) _

2 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
2 I ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1 988)
44 Cal.3d 830, 835-836 (Lucia Mar). '
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state policy, but does not apply generally to all residents and entities in the state.” To
determine if the program is new or imposes a higher level of service, the test claim statute
must be compared w1th the legal requirements in effect immediately before the enactment of
the test claim statute.2® A “higher level of service” occurs when the new “requirements were
intended to provide an enhanced service to the public.”’

Finally, the newly required activity or increased level of service must 1mpo se costs mandated
by the state?

The Commission is vested with exclusive authority to adjudicate disputes over the emstence of
state-mandated programs within the meaning of article XIII B, section 6.” In making its °
demsmns, the Commission must strictly construe article XIII B, section 6 and not apply it as

an “equitable remedal to cure the perceived unfairness resulting from political decisions on
funding priorities.’

This test claim presents the following issues:

e Can legislation deemed unconstitutional by the court create a reimbursable state-
mandated program during the time the legislation was presumed constitutional?

e Does the test claim statute impose a reimbursable state-mandated program on local -
agencies within the meaning of article XIII B, section 6 of the California Constitution?

Issue 1: Can legislation deemed unconstitutional by the court create a reimbursable
state-mandated program during the time the legislation was presumed
constitutional?

On April 21, 2003, the California Supreme Court issued its decision in the Coumy of Riverside
case and found that the test claim statutes violated the home rule provisions of article XI of the
California Constitution as follows: “It deprives the county of its authority to provide for the
compensation of its employees (§ 1, subd. (b)) and delegates to a private body the power to
interfere w1th county financial affairs and to perform a mumclpal function (§ 11, subd (a)).”!

%3 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los Angeles v. State of Calgforma (1987) 43 Cal.3d 46, 56;  Lucia Mar, supra,
44 Cal.3d 830, 835.).

%8 San Diego Unified School Dist., supra, 33 Cal.4th 859 878; Lucia Mar, supra, 44 Cal.3d
830, 835. -

27 San Diego Unified Schaol Dist., supra, 33 pa1.4th 859, 878.

8 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),

_ Government Code sections 17514 and 17556.

2 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331 334 Government Code sections
17551,.17552.

30 County of Sonoma v. Commission on State Mandates, 84 Cal.App.4th 1264, 1280 (Counry of
Sonoma), citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817

3 County ofszerszde supra, (2003) 30 Cal. 4™ 278, 282.
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Since the test claim statutes were found unconstitutional on April 21, 2003, local agencies are

no longer subject to binding arbitration, when requested by law enforcement and firefighter .
employees, where an impasse in labor negotiations has been declared. o

Nevertheless, the claimant requests reimbursement from the effective date of the legislation
(January 1, 2001) until the court determined the legislation unconstitutional on

April 21, 2003, The claimant argues that reimbursement should be allowed since local
agencies are not authorized to declare a statute unconstitutional and generally cannot refuse to
.enforce a statute on the basis that it is unconstitutional pursuant to article III, section 3.5 of the
California Constitution. The claimant states that local agencies had no alternative other than to
“enforce the provisions of this legislation; otherwise they would be subject to a writ of
mandate to compel binding arbitration.”* Relying on the case of Lockyer v. City and County
of San Francisco (2004) 33 Cal.4" 1055, claimant states:

The court concluded: “As we shall explain, we conclude that a local public
~ official, charged with the ministerial duty of enforcing a statute, generally
does not have the authority, in the absence of a judicial determination of
unconstitutionality, to refuse to enforce the statute on the basis of the
official’s view that it is unconstitutional.” Lockyear (sic), supra.>* 3!

Thus, the question is whether there can be a reimbursable state-mandated program from the
effective date of the legislation until the date the legislation was deemed unconstitutional by
the court (from January 1, 2001, through April 20, 2003), or whether the court’s holding that
the legislation is unconstitutional retroactively applies to the original effective date of the

. legislation. Although courts sometimes clarify whether the decision retroactively applies in

32 Comments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 2.
3 Id., page 4. '

3 Notwithstanding this rule cited in Lockyer, staff notes that the Lockyer case also specifically
distinguished the County of Riverside case — the case in which this test claim statute was
declared unconstitutional — as an exception to that general rule.** Under the exception, the
court cited examples where a local agency refuses to comply with the statute, forcing a lawsuit
to challenge the constitutionality of the statute. The County of Riverside, in refusing to
comply with the test claim statute, acted in accordance with the exception articulated in .
Lockyer.

In addition, while the County of Riverside case was under review, there were two other cases
pending review regarding the constitutionality of Chapter 906, the test claim legislation:

1) Ventura County v. Ventura County Deputy Sheriffs' Association (Second District Court of
Appeal, Case No. B153806); and 2) City of Redding v. Superior Court Local Union 1934, Real
Party in Interest (Third District Court of Appeal, Case No. C03950). Had claimant found itself
in the position of being forced into binding arbitration as a result of the test claim statute, it
could have refused, as the County of Riverside and the other local agencies did, and waited to
be sued by the labor union. Presumably, any such lawsuit would have either been consolidated
with and/or had the same result as County of Riverside. Thus, the Lockyer case does not
support claimant’s contention that it had no alternative but to comply with the test claim .
statute,
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the opinion declaring the statute unconstitutional, the Supreme Court did not do so in the
County of Riverside case. In addition, no court cases regarding the effect of an
unconstitutional statute in the context of California mandates law exist. Therefore, this issue is
one of first impression for the Commission.

For the reasons below, staff finds, based on the purpose of article XIII B, section 6, legislation
deemed unconstitutional by the court may create a reimbursable state-mandated program
during the time the legislation was presumed constitutional,

The effect of an unconstitutional statute is a complex area of law, and no general rule can be
cited with regard to the effectiveness of a statute while it was presumed constitutional. Oliver
P. Field, in his treatise “The Effect of an Unconstitutional Statute,” has stated: :

. There are several rules or views, not just one, as to the effect of an
unconstitutional statute. All courts have applied them all at various times
and in differing situations. Not all courts agree, however, upon the
-applicability of any particular rule to a specific case. Itis this lack of
agreement that causes the confusion iri the case law on the subject.*®

The tradmonal approach was that an unconstitutional statute is “void ab initio,” that is, “[a]n
unconstitutional statute is not a law; it confers no rights; it imposes no duties; it affords no
protection; it creates no office; it is, in legal contemplation, as inoperative as though it had .
never been passed.”® Under the traditional approach, no reimbursement would be required for
this test claim. This approach has been criticized in later decisions, however, and the trend
nationwide has been toward a more equity-oriented view that binding rights and obligations
may be based on a statute that is subsequently declared unconstltutlonal and that not every
declaration of unconstitutionality is retroactive in its effect.’’

In the draft staff analysis, California cases on the issue of the effect of an unconstitutional
statute were cited where: 1) payments were made or costs were incurred under a statute that
was subsequently deemed unconstltutlonal 2) plaintiff sought monetary recovery based on the
equitable remedy of restitution;’® and 3) recovery of the payments was denied. Those cited
cases generally deny recovery of payments where money 1s paid voluntarily with full
knowledge of the facts but made under a mistake of law ie., all partles were mistaken asto' .-

% QOliver P. Field, The Effect of an Unconstltutlonal Statute (1935), pages 2 3.
* Norton v. Shelby County (1886) 118 U.S. 425.

7 Chicot County Dramage District v. Baxter State Bank (1940) 308 U.S. 371.

3 “The word ‘restitution’ was used in the earlier common law to denote the return or ‘
restoration of a specific thing or condition. In modern legal usage, its meaning has frequently
been extended to include not only the restoration or giving back of something to its rightful
owner, but also compensatlon reimbursement, indemnification, or reparation for benefits

derived from, or for loss or injury caused to, another.” (See 55 Cahforma Jurisprudence Third
(1998), Restitution, section 1, page 398.)

¥ “mistake of law” is defined as: a mistake about the legal effect of a known fact or situation.
(See Black’s Law. Dict. (7" ed., 1999) p. 1017, col. 2.) :
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the fact that the law was unconstitutional.*® This result is based on the notion that parties are
presumed to know the law in effect at the time the payments were made or the costs were
incurred. Claimant argues in its comments on the draft staff analysis that the cited cases

regarding recovery of payments made under a mistake of law are distinguishable from the
situation at issue in this test claim. , -

Upeon further consideration, staff finds the cited rule of those cases is inapplicable for purposes
of this analysis. Under these cases, both parties to the transaction are deemed to have given

. effect to the statute while it was presumed constitutional. The court rulings maintained the
status quo; in other words, the courts did not overturn or modify any actions taken, costs
incurred or payments made. Thus, the meaning of “recovery of payments” in these cases is
different from the meaning of “reimbursement” in a mandates context, and reimbursement for
purposes of this analysis must necessarily be governed by well-settled mandates law.

Under California state mandates law, the determination as to whether a mandate exists is a
question of law.*' - As stated in County of Sonoma, the Commission must strictly construe
article XIII B, section 6 and not apply it as an equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.* ** Nevertheless, the
purpose of article XIII B, section 6, as revealed in the ballot measure adopting it, was to
prevent the state from forcing programs on local governments without the state paying for
them. In 2004, the California Supreme Court in the San Diego Unified School Dist. case
reaffirmed the purpose of article XIII B, section 6, as follows: '

The concern which prompted the inclusion of section 6 in article XIII B was
the perceived attempt by the state to enact legislation or adopt administrative
orders creating programs to be administered by local agencies, thereby
transferring to those agencies the fiscal responsibility for providing services

which the state believed should be extended to the public. In their ballot
arguments, the proponents of article XIII B explained section 6 to the voters:
*Additionally, this measure: (1) Will not allow the state government to

~ force programs on local governments without the state paying for them.’
(citations omitted) (italics added.)** - '

®® Wingerter v. City and County of San Francisco (1901) 134 Cal. 547, Campbell v. Rainey
(1932) 127 Cal. App. 747. ' .

Y County of Sénoma, supra, 84 Cal.App.4th 1265, 1279, citing County of San Diego v. State of
California (1997) 15 Cal.4th 68, 109. :

2 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280; see also City of San Jose v. State of
California (City of San Jose) (1996) 45 Cal.App.4™ 1802, 1816-1817, citing Pacific Legal
-Foundation v. Brown (1981) 29 Cal.3d 168, 180. :

%3 The doctrine of equity in this sense means the “recourse to.principles of justice to correct or
supplement the law as applied to particular circumstances...” Equity is based on a system of
law or body of principles originating in the English Court of Chancery and superseding the
common and statute law when the two conflict. (See Black’s Law Dict. (7th ed., 1999) p. 561,
col. 1.) -

4 San Diego Unified School Dist., supra, 33 Cal.4™ 859, 875.
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Applying the court’s ruling that the test claim legislation is unconstitutional retroactively to the
original effective date of the legislation could have the effect of forcing programs and costs on
local governments without the state paying for them. Because binding rights or obligations in
the form of reimbursable mandates could have been created while the test claim legislation
was presumed to be constitutional, an analysis on the merits should proceed in orderto

~ determine whether the test claim legislation did in fact mandate a new program or higher level
of service and impose costs mandated by the state during that period of time,

Therefore, staff finds, based on the purpose of article XIII B, section 6, that leglslatlon deemed -
unconstitutional by the court may create a reimbursable state-mandated program during the
~ time the legislation was presumed constitutional.

Issue2: = Does the test claim statute impose a reimbursable state—mandated program
on local agencies within the meaning of article XIII B, section 6 of the
California Constitution?

A. Does the Test Claz'm Legislation Constitute a State-Mandated Program?

" In order for the test claim statute to impose a reimbursable state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental agencies. If the language does not mandate or require local agencies to perform
a task, then article XIII B, section 6 is not tnggered Further, courts have held that the term

“program” within the meaning of article XIII B, section 6 means a program that carries out the
governmental function of providing a service to the public, or laws which, to implement a state
policy, impose umque requlrements on local governments and do not apply generally to all
residents and entities in the state, %

The claimant is requesting reimbursement for litigation costs until the time the court
determined the test claim legislation unconstitutional, costs to engage in binding arbitration,
and a 3% to 5% increase in the benefits provided to the employees as a result of the legislation.

Staff finds that litigation costs do rof constitute state-mandated activities or programs.
Claimant states in its.comments that costs to litigate the test claim legislation were

“considerable” for the 27 months between the nme the law became effective and the Supreme
Court decision finding it to be unconstitutional.*” Any such costs, however, were not
mandated by the test claim statute. Moreover, the Code of Civil Procedure®® and the
California Rules of Court,* establish a process for prevailing parties to recover litigation costs
and attorneys fees by filing a motion with the court. Thus, litigation costs are not reimbursable
pursuant to article XIII B, section 6.

* City of Merced v, State of California (1984) 153 Cal.App.3d 777, 783 (City of Merced).

% County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of
Los Angeles).

7 Comments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 8.
~ ** Code of Civil Procedure, sections 1032, 1033.5, and 1034
* California Rules of Court, rule 870.2.
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Staff further finds that the test claim legislation requires local agencies to engage in binding
arbitration if, during employer-employee labor negotiations, the parties have reached an
impasse and the employee organization notifies the agency it wishes to engage binding
arbitration. The test claim legislation specifically requires local agencies to designate an
arbitration panel member, submit a “last best settlement offer” on disputed issues, and

participate in the arbitration hearings. These activities constitute a “program” subject to article |

XIII B, section 6 because they mandate a task or activity, and impose unique requirements on
local governments that do not “apply generally to all residents and entities in the state.” Thus,

the analysis must continue to determine if these activities impose a new program or higher
level of service.

B. Does the Test Claim Legislation Constitute a "New Program” or “Higher Level of
Service? "

The courts have held that even though local agencies can show they have incurred increased
costs as a result of test claim legislation, increased costs alone, without a showing that the costs
were incurred as a result of a mandated new program or higher level of service, do not require
reimbursement under article XIII B, section 6,°° Test claim legislation i imposes a‘“new
program” or “higher level of service” when: a) the requirements are new in comparison with

the preexistin 2 scheme; and b) the requirements were intended to provide an enhanced service
to the public.

The test claim legislation requires local agencies to engage in binding arbitration if, during
employer-employee labor negotiations, the parties have reached an impasse and the employee
organization notifies the agency it wishes to engage binding arbitration. The test claim
legislation specifically requires local agencies to designate an arbitration panel member,
submit a “last best settlement offer” on disputed issues, and participate in the arbitration
hearings. According to the claimant, the test claim legislation has resulted in a 3%-5%
increase in costs for the compensation packages to their law enforcement and ﬁreﬁghting
employees. The law in effect prior to the enactment of the test claim statute did not requlre
local agencies to engage in binding arbitration, thus the requirement is new in comparison with
the preexisting scheme.

The new requirements, however, do not provide an enhanced service to the public as explained
in the following analysis.

The cases have consistenﬂy held that additional costs for increased employee benefits, in the
absence of some increase in the actual level or quality of governmental services provided to
the public, do not constitute an “enhanced service to the public” and therefore.do not impose a
new program or higher level of service on local governments within the meaning of article
XIII B, section 6 of the California Constitution, The court in City of Richmond, for example,
held that even though increased employee benefits may generate a higher quality of local
safety officers, the legislation did not constitute a new program or higher level of service.

50 County of Los Angeles, supra, 43 Cal.3d at 56; Lucia Mar Unified School Dist., supra, 44
Cal.3d at 835.

5! San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835.
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Increasing the cost of providing services cannot be equated with requiring
an increased level of service under a[n] [article XIII B,] section 6 analysis. .
A higher cost to the local government for compensating its employees is not
the same as a higher cost of providing services to the publlc

The California Supreme Court reaffirmed and clarified what constitutes an “enhanced service
to the public” in the San Diego Unified School District case. The court, in reviewing several
mandates cases, stated that the cases “illustrate the circumstance that simply because a state
law or order may increase the costs borne by local government in providing services, this does
not necessarily establish that the law or order constitutes an increased or higher level of the
resulting ‘service to the publlc under article XIII B, section 6, and Government Code section
17514” (emphasis in original).”

The Supreme Court went on to describe what would constitute a new program or higher level
of service, as “not merely some change that increases the cost of providing services, but an
increase in the actual level or quality of governmental services provided [to the public]. In
Carmel Valley Fire Protection Dist. v. State of California [citations omitted], for example, an
executive order required that county firefighters be provided with protective clothing and
safety equipment. The safety clothing and equipment were new requirements mandated by the
state. In addition, the court determined that the protective clothing and safety equipment were
demgned to result in more effective fire protection and, thus, did provide an enhanced level of
service to the public.**

The test claim legislation at issue here requires the local agency to engage in a process that
may result in increased employee compensation or benefits. Since su'ikes by law
- enforcement officers and fire services personnel are prohibited by law,> no successful

argument can be made that the test claim legislation affects law enforcement or ﬁreﬁ ghting
service to the public.

Therefore, staff finds that the test claim legislation does not impose a new program or higher
level of service and, thus, reimbursement is not required pursuant to article XIII B, section 6.

52 City of Richmond v. Commission on State Mandates (1998) 64 Cal. App4th 1190, 1 195- -
1196. See also, City of Anaheim v. State of Cal:forma (1987) 189 Cal.App. 3™ 1478, 1484,
where the court determined that a temporary increase in PERS benefits to retired employees
resulting in higher contribution rates for local government, did not constitute a new program or
‘higher level of service to the public; and City of Sacramento v. State of California (1990) 50
Cal.3d 51, 67, where the California Supreme Court determined that providing unemployment
compensation protection to a city’ S own employees was not a service to the public.

%3 San Diego Unified School District, supra, 33 Cal.4"-859, 877.
* Ibid
%5 See footnotes 3 and 4.
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Conclusion .
Based on the purpose of article XIII B, section 6, staff finds that legislation deemed

unconstitutional by the court may create a reimbursable state-mandated program during the

time the legislation was presumed constitutional.

However, the test claim legislation does not mandate a new program or higher level of service
within the meaning of article XIII B, section 6 of the California Constitution and, thus
reimbursement is not required.

L

Recommendation
Staff recommends that the Commission adopt this analysis and deny this test claim.
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BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of:
City of Palos Verdes Estates

" Binding Arbitration

Chapter 906, Statutes of 2000
- (S.B. 402)

TATEMENT OF CL.

A. ' MANDATE SUMMARY"

The mb]ect legmlatlon, enacted in 2000, dramatically changed:-the.public sector:labor
relations landscape when enacted. This legislation mandates binding interest arbitration
for the method of resolving i impasse in labor relations negotiations for all’ public safety
employees, including all classes of positions related to firefighting and law enforcément .
in all California public agencies. The only entities which are excluded from coverage by
this legislation are the State of California and those charter agencies which had ‘adopted

interest arbitration. procedureg prior to January 1, 2001 . (See Code of Civil Procedure,
‘sections 1299.3(c) and. 1299.9(a).

~Labor.relations for all local government employees has abeen govemed by the Meyers-
~ Milias-Brown Act (heréinafter “MMBA™), California Government Code, Sections 3500
. et seq. The MMBA has allowed each local employer to establish its own rules and
regulations governing émployment relations in  consultation with its emﬁloyee
organizations. The law mandated agencies to grant employees the right to organize and
collectively bargain. Thus, under the MMBA, the local agency employer was obligated

- to meet and confer in good faith with the -exclusive repreaentatwes of ‘employee .-

- bargammg units on matters \mthm the scope of representatlon

Under the IVLMBA, the scope of representation was defined as:

The scope of represeritation shall include all matters
relating to employment conditions and employer-employee’

_ relations, including, but not limited to, wages, hours, and
other terms and conditions of employment, except,
however, that the scope of representation shall not include
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consideration of the merits, necessity, or organization of
any service or activity provided by law or executive order.!

| Bargaining representatives | and the public employer are\'-_req'.]uired, under the
MMBA to meet and confer in good faith. That requirement haslbeen.codiﬁed as follows:

The governing body of a public agency, or such boards,
commissions, administrative  officers -or other
representatives as may be properly designated by law or by
such governing body, shall meet and confer in good faith
regarding wages, hours, and other terms and conditions of
employment with representatives of such recognized
employee organizations, as defined in subdivision (b) of
Section 3501, and shall consider fully such presentations as
are made by the employee organization on behalf of its
‘members prior to arriving at a determination of policy or
course of action. :

“Meet and confer in good faith” means that a public
: agency, or such representatives as it may designate, and
- representatives of recognized employee organizations, shall.
. have the mutual obligation personally to meet and confer
promptly upon request by either party and continue for a
" reasonable penod of time in order to exchange freely
information, opinions, and proposals, and to endeavor to
reach agreement on matters within the scope of
representation prior to the adoption by the public agency of
its final budget for the ensuing year. The process should
include adequate time for the resolution of impasses where
specific procedures for such resolution are contained in
local rule, regulation, or ordinance, O when such
proeedm-es are utilized by mutual consent.

Under the MMBA, if agreement is reached between the employer and the
designated employee representauves same is memorialized in an memorandum of

understanding (MOU), which is binding when adoptéd by the govemmg body. See
Government Code, Seenon 3505 1.

Where the test claim legislation makes a substantial change to. preexlstmg law i 1s

when the employer and reeogmzed employee: representative cannot agree on an MQU
and reach impasse.

Under prior ex1st1ng law, the MMBA, the governing board rewewed the poslt:ons
of the parties, and then made a final determmatmn on the issues at lmpasse

! Government Code, Section 3504..
! Government Code, Section 3505.
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If after meeting and conferring in good faith, an impasse
has been reached between the public agency and the
recognized employee -organization, and impasse
~ procedures, where apphcable, have been exhausted, a
public agency that is not required to proceed to interest
* " arbitration may implement its last, best, and final offer, but
shall not implement a memorandum of understanding. The
unilateral implementation of a public agency’s last, bést,
and final offer shall not deprive a recognized employee
organization of'the right each year to meet and confer on
matters within the scope of répresentation, whether or not
those matters are included in the unilateral implementation,
prior to the adoption by the public a%mcy of its annual
- budget, or as othierwise required by law.

The enactment of the subject test claim legislation establishes an entirely new
quasi-judicial process that unposas a final determination on the governing board and
organizational representauon.

Once impasse has been decldred, and that impasse was not resolved through
voluntary mediation, only thé recognized employee organization has the right to request
interest arbitration.’ The organization, being in control, is able to prepare for and
position itself for the: arbitration it will have planned for as it embarked on the
negotiations. As a result, the agency must undertake to prepare for the possibility of
arbitration as it goes into the niegotiations with the employee organization.

The test claim legislation sets up a tripartite arbitration panel, where both the
employer and union each sélect one arbitrator, who together select the. third “neutral”
arbitrator to serve as the panel’s chair, - Once the two arbitrators have been selected, the
“neutral” arbitrator is to be named within five days. If the two arbitrators cannot agree -
upon a third, a list of seven arbitrators will be requested from the American Arbitration
Association or the California Mediation and Conciliation Service, and they will agree
upon an arbm‘ator, or in the alternative; each strike potential arbitrators until only one is
remammg '

Generally, in an arbitration, the pa.rtxes will routinely request a meeting w1th the
arbitrator prior to the arbitration itself in order to resolve preliminary matters. The
meeting is important, because it allows the parties to agree upon the disputed issues that
will be referred:to arbitration, sttpulatmns rega:dmg experts and exhibits, as well as other
orgamzatmnal matters

3 Government Code, Section 3505.4..-

* Code of Civil procedure, Section 1299.

3 Code of Civil Procedure, Section 1299.4(a).
¢ Code of Civil Procedure, Section 1299.4(a).
! Code of Civil Procedure, Section 1299(c).
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Under the test claim legislation, within ten days after the formation of the panel,
or any additional periods to which the parties agree, the panel must meet with the parties,
make “inquiries and investigations”, hold heanngs, .and take other actions, including
further mediation, that the panel deems appropriate.’ This places the public agency at a
substantial disadvantage. While the union could know substantially in advance that it is
proceeding to arbitration and preparing therefore even during the “mest and confer”
process, the employer could be forced into a full hearing within one month from the time -
that the union has requested arbitration. The result is that during the “meet and confer”
process, a well prepared employer must be preparing contemporaneously for the
eventuality of an arbitration proceeding. The alternative. if the public employer.is not
prepared in advance, is that the rapid pace of proceedings could result in the employer. -
having 'insufficient. time to arrange for expert witnesses, prepare exhibits and witnesses,
conduct other surveys and undertake research, and undertake the myriad of activities to
prepare for presenttng the complex issues that commonly are-part of the arbltratlon

process. _ , -

The scope of arbitration under the test claim legislation is limited to “e_conomic
issues, including salaries, wages and overtime pay, health and pension benefits, vacation
and other leave, reimbursements, incentives, differentials, and all other forms of
remuneration. From:the ambiguity in the term “other forms of remuneration”; it can be
antlclpated that the unions will assert that almost anything within the scope of bargammg
. is an:“economic issue” subject to arbitration and/or local agencies will be faced with the
costs of court proceedings to resolve these. dmputes : .

« .The arbnmuon panel is requ:.red to base its decisions upon “those factors
- traditionally taken into consideration .in the detenmnahon of those matters within:the
scope of arbitration, including but not limited to the following factors, as apphcable
: --(1)  The stipulations of the parties.
(2)  The-interest and welfare of the public. X :
(3) The ﬁnanc1a1 condition of the employer and its ability to meet the costs of
the award. -
(4 The avallablhty and sources of funds to deﬁ'ay the cost of any changes in
matters within the scope of arbitration.
(5) - Companson of matters within the scope of arbitration of other employees
performing similar services in correspondmg fire or law enforcement employment.
(6) ~ The average consumer prices for goods and services, commonly known as
the Consumer Price Index. : »
(7) . The peculiarity of requirements of employment, mcludmg, but not limited
to, mental, physmal and educational qualifications; Job training and slulls, and hazards
of employment. . -
' (8) Changes in' any of the foregomg that are tradltlonally taken into
consideration in the determination of matters. W1thm the scope of arbltratlon m9

® Code of Civil Procedure, Section 1299.5(a).
? Code of Civil Procedure, Section 1299, 6(c).

105




The arbitration panel is not required to consider such key factors as the relative
market place, compensation of other employees of the employer, the wage relationships
between job classifications, the need for prude.nt budgetary reserves, as well as competing
budgetary considerations.

D:scovery activities are facilitated in that the aﬂ:xtratlon panel has the power to'
subpoena ‘witnesses and documents books or other records relatmg to the issues in
dJspute

Usually, in arbitration hearings, disputed issues are adJudlcated either on an issue-
by-issue basis, or a total package. If there is an issue-by-issue adjudication, the
arbitration panel has the ability to select the last best offer of either management ot the
union on each disputed issue:. The total package basis is less common, and réquires the
patiel to’ select either the entire union or entire management package. The test claim
legislation adopts a hybrid approach which requires the parties to submit their proposals
on an 1ssue-by-1ssue basxs unless they mutually agree to submlt the1r proposa]s as a

package

The test claim legislation requires each party to submit its last, best and final ‘'offer
on disputed issues to the panel riot later than five days prior to the commencement of the
arbitration hearing.'? Thus, under the statutory language it will be imposaible for a party
to change its final offer in response to uriexpected or persuasive exhibits or testimony.

After the hearing, the arbitration panel is required to make its ruling on the
disputed issdés within 30 days of the" conclusmn of ‘the arbitrationi hearing, unless the
parties agree to extend that time penod "This time period could well be extended if the
parties ‘wish to submit briefs: suthmarizing the evidence and- arguing their position.
Furthermore, if the hearing is lengthy, 30 days might not be enough time for the reporter
to complete the transcript, the panel to study the record, and to issue findings.

The panel is requlred to deliver its rulings to the parties, and not reveal same to
the public for a period of five days, or longer if the parhes 50 agree; in order that the
parties may make a last attempt to reach an agreement.'* However, as the arbitration is
binding, there is little mcentwe for the “winning™ party to negotlate away benefits
recelved

S.B. 402 prov1de3 that the union pays for the arbitration heanng costs -with the
excepuon of the agency’s panel member. However, it is the ekperience of the charter
agencles that have utilized interest arbitration. that the costs the agéncies incur in
preparing and presenting an interest arbitration are substantial six figure amounts The
. activities for which the- govemmental employer w111 have to pay include:

1 Code of Civil Procedure, Section 1299.5(b).

"' Code of Civil Procedure, Section 1299.6(a)(b).
12 Code of Civil Procedure, Section 1299.6(=).

2 Code of Civil Procedure, Section 1299.6(g).

4 Code of Civil Procedure, Section 1299.7.
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Litigation costs until such time as there is a final judgment on the constitutionality

of S.B. 402, including actions for  declaratory relief, opposition petitions to

compel arbitration, and resultant appeals.

Costs for training agency management, counsel, staff and members of govermng
bodies regarding S.B. 402 as well as the intricacies thereof.

Costs incident to restructuring bargaining units that include employees that are -
coveréd by S.B. 402, and those which are not covered by S.B. 402. :

_Increased staff time in preparing for negotiations in order to collect and compile

comparability data specified in Code of Civil Procedure, Section 1299.4.

Incteased time of agéncy negotiators, including staff, consultants and attorneys, in
handling two track négotiations: those economic issues which are subject to S.B.
402 arbitration, and thosé issués-which are not subject to arbitration.

Titne to prepare for and conistilt withi'the governing board regardmg the last best
and final offer to be submitted to the arbitration panel.

Time to prepare for and participate in any mediation process.

. ,Consultmg tihe of negotiators, staff and counsel in selectmg the agency panel

member.

Time of the agency negohators, staﬁ' and counsel in vetting and seIectmg a neutral
arbltrator

Timg of the agency negotiators, staﬁ‘ and counsel in briefing the agency panel
member.

Time of the agency negotiators, staff and counsel in prepanng for the arbitration
hearing.

‘Time of the agency negotiators, staff and counsel in vettmg, selecting and

preparing expert witnesses.
Time of the ‘agency panel member and attorney in pre-arbltratxon meetings of the

~ panel.

Staff and attorney time mvo]ved in discovery. (See Code of Civil Procedure
Sections 1281.1, 1281.2 and 1299.8.) "

Staff, attorney, witness and agency panel member time for the hearmgs
Attorney time in preparing the closing brief:

- Agency panel member time in.consulting in closed sessions with the panel.

Time of the attorney, negotiatoérs, and: staff i in consulting with the agency panel

‘member prior to the issuance of the award.

Time of the attorney, negotiators, staff, agency panel member, ahd governing
board consulting regarding the award and giving directions to agency negotiators.
Timie of the agency negotiators to hegotiate with the union’s negonatmg
representatives based uponthe award.

Costs .of mplemennng the award above those that would have been incurred
under the agency s last best and ﬁnal offer

¥ Note that under the MMBA, the agency could impose its last best and ﬁnal nﬁ'cr after impasse was
reached. See Government Code, Section 3505.4.
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o Costs of inevitable litigation regarding the interpretation of critical provisions of

the law which are ambiguous, including: the act covers “all other forms of

- remuneration”, and covets employees performmg “any ‘related duties” to
firefighting and investigating. :

S.B. 402 m_]ects yst another additional cost elent into the last best offer phase
of negonanons It is an intangible one that is difficult to quantify, but a very real one
nevertheless. Under the procedure provided under S.B. 402, the parties will submit their
last best proposals on an issue by issue basis. The agency will commonly recognize its
posslble vulnerability on ope or two or a few. of the issues in relation to its comparison
agencies, even though overall its compensation position may. be quite competitive. The
agency will invariably tend to enhance its offers on those issues over what it otherwise
would have done. It is my best estimate that the spectre of an S.B. 402 arbitration caused
the City Council to enhance the four year wage package it recently concluded with the

Palos Verdes Estates Police Officers’ Association by 3% to 5% because of that: reality.

It shouid be further noted that thxs is not the first time that tbe legslature
considered the enactment of binding arbitration law in the pubhc sector arepa. This issue
was previously considered by the legxslature in S.B. 888 in the 1980’s. As a result, the
Legislative Counsel issued an opinion on Janiiary 21, 1980 to the Honorable John W.
Holmdahl, regarding the issue of the reimbursable cests which would be 1mposed were
the legisiation to pass. A. true and correct copy of this opiriion is attached hereto as
Exhibit “1” and incorporated herein by reference. As will be noted, the extent of
reimbursable costs was stated as follows: ' '

“If the cost disclaimer in Section 10 of S.B. 888 is deleted,

the amount of the state’s reimbursement should inclide the

proceduril costs of implementing cdiﬁfjulsory and binding

arbitration, and the amount of the salary increases which

were imposed on the local agency by arbm'atlon which
- such local agency d1d not consent to.”

Accordlngly, it must be assumed that the legislature whlch passed S.B. 402-had
knowledge of the- previous opinion by.the Legislative Counsel; and took ‘into
consideration the costs that'would be mandated upon the state if thls 1eglslanon were in
fact enacted. .

. From the foregoing it is evident that the test“claim legisiation has resulted in a
new program and higher level of service which constitutes a reimbursable state mandate.

B.. LEGISLATIVE HISTORY PRIOR TO 1975

There was no requirement prior to 1975 nor in any of the intervening years, until the
passage of Chapter 906, Statutes of 2000, to mandate bmdmg arbitration on govemmental
agencies for binding arbitration of all remuneration issues for e ployees in law
enforcement and fire fighting.
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C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
' - ACTIVITIES

As related above' the mandated activities are contained in the Code of Civil Procedure,
Sections 1281.1, 1299, 1299.2, 1299.3," 1299 4 1299.5, 1299.6, 1299.7, 1299 8 and
1299 9.

' D.  COST ESTIMATES

" The activities ﬁecessary to comply with the mandaied activities cost well in excess of

$200.00 per year, and involve the department, negotiators, attorneys and- other personnel
in the employ of or contracted by the governmental enuty

E. R.EIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred-by-the City of Palos Verdes States as a result of the statute which is

the subject of the test claim are all reimbursable costs as such costs are “costs mandated

by the State” under Article XIII B (6) of the California Constitution, and Section 17500 ez

seq. of the Government Code. Section' 17514.0f the Government Code defines “costs

mandated by the state”, and specifies the followmg three requlrements

1. 'I'hare are “mcreased costs whmh a local agency is reqmred to incur after .Tuly 1,
1980.” .

2. The costs are incurred “as a resulf of any statute enacted -on or after January 1,
1975.” :

3. The costs are the result of “a new program or higher level of se’rwcevo‘f an existing
program within the meanmg of Sactlon 6 of Article XIIIB of the California
Constitution.”

All three of the above reqmrements for ﬁndmg costs mandated by the :State are ‘met as
described prevmusly herein.

" F. - MANDATE MEETS BOTH SUPREME COURT TESTS

. The mandate created by these three statutes clearly meets both tests that the Supreme

Court in the County of Los Angeles v. State of California (1987) created for determining
what constitutes a reimbursable state mandated local program. - Those two tests, which
the Commission on State Mandates relies upon to determine if“a reimbursable mandate
exists, are the “unique to- govemment" and the “carry out a state pohcy” tests.. Their
apphcatlon to this test clmm is discussed below. :
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Mandate Is Unigue to Local Govemment

The statutory scheme set forth above imposes a unique requirement on local

government. Only local government employs law enforcement and fire fighter'
personnel, and only local government negotiates for their wages; benefits, terms .

- and conditions of employment. Although the state does have law enforcément
and. fire fighter personnel amongst its employees, the state has specifically
exempted itself from the application of this law. Furthermore, police and fire
protection are two of the most essential and basic functlons of local government, '¢

Mandate Cames Out a State Policy

From the legmlatmn, and particularly the legislative ﬂndmgs in Code of C1v11
Procedure, Section 1299, the legislature has declared in great detail how the test
claim legislation carfies out state policy:

The Legi’slaﬁxre hereby finds and declares that strikes taken
by firefighters and:law enforcement officers against public’
employers ‘are’ a matter of statewide concern, are a
predictable - consequence . of labor strife and poor ‘morale
that is ‘often:the outgrowth of substandard wages: and:’
benefits, and are not in the public interest. The Legislature
‘further finds and’ declares that the. dispute resolution
procedures contained in this title provide the appropriate
method for resolving public sector labor disputes that could
otherwise lead to strikes by firefighters or law enforcement
officers.

It is the intent of the Legislature to protect the health a.nd
welfare of the public by: providing impasse remedies
necessary to afford public employers the opportunity to
safely alleviate the effects of labor strife that would
otherwise lead to strikes -by firefighters and law
enforcement officers. . It is further the intent of the -
Legislature that, in order to effectuate its predominant
purpose, this title be'-constried to -apply broadly to all
public employers, -including, but not limited to, charter
cltles, counhes, and c1t1es and countles in the state.

,It is mot the intent of the Legmlature to alter the scope:- of

~ jssues subject to -collective bargaining between’ public -
employers and employee: organizations representing-
firefighters or law enforcementiofficers.

' Carmel Valley Fire Protection District v. State of California (1987) 190 Cxal. App.3d 521, 537, Verreos
v. City and County of San Francisco (1976) 63 Cal.App.3d B6, 107.
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In .summary, the City of Palos Verdes Estates believes that the test claim-legislation
creating the process for binding interest arbitration for law enforcement and ﬁreﬂghter

The provisions of this title are intended by the Legislature.
to govern the resolution of impasses reached in collective

. bargaining between . public employers and employee

organizations representmg firefighters and law enforcement

" officers over economic issues that remain in dispute over

their respective /interests. However, the provisions of this -

o title are .not-intended by the Legislature to be used as a | _
procedure to determine the rights of any firefighter or law *

enforcement officer in any grievance initiated as a result of
a disciplinary action taken by any.public employer. - The
Legislature further intends that this title shall not apply to
any law enforcement policy that pertains-to how law
enforcement officers interact with members of the public or
pertains to police-community. relations, such as policies on

the use of police powers, enforcement priorities and

practices, or supervision, oversight, and -accountability
covering officer behavior toward members of the.public, to
any community-oriented policing policy or to any process

- employed by an employer to investigate firefighter or law
-enforcement officer behavior that could lead to dxsclplme

against any ﬁrgﬁghter or law enforcement officer, nor to
contravene any provision of a charter that governs an
employer that is a city,-county, or city and county, which
provision prescribes a procedure for the imposition of any

disciplinary action taken agamst a ﬁreﬁghter or law
enforcement officer.

personnel sahsﬁes the consﬁtutmna.l requlrements for a mandate.

STATE FU'ND]NG DISCLA]MERS ARE NOT APPLICABLE :

There are seven dmclmmers spec1ﬁed in Govemmut Code Section 17556 whmh could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
-Section 17556. None of the seven disclaimers apply to this test ¢laim: :

‘1.'

The claim is submitted by a local agency or school district which requests
-~ legislative authority for that local agency.or school district to. implement the
.Program specified in the statutes, and that statute imposes costs upon the local
agency or school district requestmg the legmlatlve authority. '

~ The statute or executive order afﬁrmed for the State that wluch had been declared
existing law or regulation by action of the courts, "
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3. The statute or executive order implemented a federal law or regulation and’

- resulted in costs mandated by the federal government; unless the statute or

executive order mandates costs which exceed the mandate in that federal law or
regulation.

4. The local agency or-school district has the authority to levy service charges, fees
or assessments sufficient to pay for the mandated program or increased level of
service. ,

5. The statute or executive order provxdes for offsetting savings to local agencies or
school districts which result in no net costs to the locdl agéncies or school
districts, or inchides additional revenue that was specifically intended to fund the -
costs of the State- mandate in' an amount sufficient to fund the cost of the State
mandate : .

6. The statute or execuhve order unposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election. -

7. The statate created a new crime or-infraction; eliminated a crime or infraction, or
changed. the pénalty for. a.crime or infraction, but only for that portion of the
statute relatmg dlrectly to the enforcement of the crime or infraction.

None of the above dlsclmmers have any- apphcatmn to the City of Palos Verdes Estate’s
test claim.

CONCLUSION

As seen from the foregoing, the enactment of Chapter 906, Statutes of 2000 (S.B. 402)
has created binding interest arbitration ‘for economic issues for local govérnment. after it
has reached impasse with its law enforcement and-firefighter personnel. The mandated
program meets all of the criteria and tests for the Commission on State Mandates to find a .
reimbursable state mandated: program, . - None 'of the" so-called disclaimers or other
statutory or constitutional provisions that would relieve the State from its constitutional
obligation to provide reimbursement have any application to this claim.,

G. CLAIM REQUIREMENTS

The following elements of th.ls test claim' are provided pursuant to Sectlon 1183 Title 2,
of the California Code of Regu.latlons .

‘Exhibit2:  Chapter 906, Statutes of 2000
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: CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are trne and complete to
the best of my personal knowledge and as to all matters, I believe them to be true.

Executed this \ﬂ'“"‘ day of October, 200} R\Palos Verdes Estates, ‘E‘..alifomia, by:

0

James! 8. drickson '
Cityo

alos Verdes Estates -
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DECLARATION OF JAMES B. HENDRICKSON

. Test Claun oft
City of Palos Verdes Estates

. Chapter 906, Statutes of 2000
(S8.B. 402) '

JAMES B. HENDRICKSON makes the followmg declarations and statements under
oath: -

I am the City Manager of the Gity of Palds ‘Verdes Estates. As a result, I am the
responsible individual for the City of Palos Verdes Estates to implement the mandate
commonly known as Binding Arbitration.. As. a result, I have direct knowledge of the
City of Palos Verdes Estates’ costs to comply with the state mandate, for which Palos
Verdes Estates has not been reimbursed by any federal, state or local government
Agency, and for which it cannot otherwise obtain reimbursement. The cost estimate
information presented in this test claim is a fair and accurate estlmate of the costs
incurred by Palos Verdes Estates.

The foregoing facts are known to me personally, and if so required, I could and would
testify competently to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this R“‘\'ﬂay‘of October, 2001 at-Ralos Verdes Estates, California.
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Honorable John W. Holm&ahl
Senate Chamber

Local Safety Emplnges (S B. 888) - #805

Dear Senator Holmdahls>

. _ You have referred us to Senate Bill No. 888,

GEAALD RBas ADAMS
Davio D, Auves
MaARTIN L. AnDEABON
PauL ANTILLA
CHARLES C, AsmiLL

. James L. Asnroro

MAKK A, DOMENFANT

‘AMELIA |. Byno

LINQA A, CasaTIC
JOMN COAZINE

BeEn E. DALL
CLINTON J. DEWITT
G, David Dienzracn
FRANCES E. DOnnts
ROBERT CULLEN DurFry
LawRENCE H. FEiN
BHARQN R. FiEMER
JOMN FOXICTTE

QLAY FULLER
KATMLEEN E. GhEnow
Atvin O, Gaess
JAMEE W, MEINT KR

. THOMAS R. HEUKR

Jack |. Horren
BILEEN K, JENKIS
MicHaRL J. KeraTEn
L. DOUGLAS KinNTY
VIGTOR KoZirLSxi
ROMULG [. LerRZ
JAMES A, MARBALA
PrTRA P, MoLnicoR
JOHN A, MoGER
VERNE L. OLivER
EUQENE L, PAaINE
MARAUERITE ROTH -
MANY SHAW
WILLIAM X, STARK
SUSAN L. STEINNAUIER
JEFF THOM
MieHAEL H. Urson
CHATETOPHER §. WEI
Dantzt A, WEITZMAN
THOMAS D, WHELAM
JINMIE WING
CHAISTOFHEA ZIAKLE
" bEPuTis

amended May 14, 1979, (hereafter S.B. 8B8), and have asked

the following questions with regard thereto.

- | QUESTION NO. 1

If the cost disclaimer in Sectlon 10 of S B.

Bgs

is deleted, what costs of looal agencxes would be r91mbursable

by the state’

OPINION.NO. 1°

If the cost disclaimer in Section 10 of S.B.

g88

is deleted, the amount of the state's reimbursement should
include the procedural costs of implementing compulsory and
binding arbitration, and the amount of the salary increases
which were imposed con the local agency by arbitration which

such local agency did not consent to.
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'Honorable John W. Holmdahl - p. 2 ~ #8305

ANALYSIS NO. 1

. S B. 888 would, among other things, reV1se prOV131ons
of existing law with respect to the employer-employee relations
. ©f firefighters and peace officers employed by a local agency.

: Such bill would provide that in situations where
a mediator is unable to affect settlement of a controversy
between an employer and a representative of such employees,
or if the parties are unable to agree to appointment of a
mediator under existing law, either party may, pursuant to
spécified procedures, have their differences submitted to
binding arbitration.

An arbitration panel appointed pursuant to S.B. 388
would be regquired to meet with the parties or their representa-
. tLVEs within 10 days after its establishment, to make various
1nqu1rles, investigations, and hold hearings.

The arbitration panel would be required to make
findings and recommendations based on certain criteria
. considered by the panel pursuant to procedures in the bill.
There would then be a waiting period of 10 days prior to
public disclosure, or a .longer pericd if agreed to, during : .
which the parties could mutually améend the award. At the - '
end ¢f such period, the amended agreement or the panel's
decision would be disclesed, and would be binding upen the
parties.

In addltxon, Section ‘10 of S.B. 888 provides that
no appropriation is made nor any obllgatlon created by the
.bill to reimburse -local agencies for state-mandated costs,
and provides that the other remedies and procedures for
providing such reimbursement shall have no application
to the bill. However, you have asked us to assume that
Section 10 is deleted from S.B. 888 for purposes of this
opinion.
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Honorable John W. Holmdahl - p. 3 - #805

Subdivision (a) of Section 2231 of the Revenue and
"Taxation Code provides that the state shall reimburse each
local agency for:all "costs mandated by the state," as
defined in Section 2207 of the Revenue and Taxation Code.

Sectlon 2207 of the Revenue and Taxatlon Code, in
turn, provides, in applicable part, that "costs mandated by
the state" means any increased costs which a local agency is
required to incur as a result of any law enacted after
January 1, 1973, which mandates a new program or ‘an
increased level of sérvice of an existlng program.

The general rule is that statutes should be inter-
preted according to the intent of the Legislature as indicated

on the face of the enactment (Ci gx and. COunty,of San Franclsco
V. Moonex, 106 Cal 586, 588)

In other words, if the Leglslature requlred local
agencies to follaw specified collective bargaining procedures
but.allowed such local agencies ultimate discretion to estab-
lish salaries, we think Section 2231 of the Revenue and
Taxation Code would require that the state pay for the
procedural costs ‘but not for the amount of any additional
wages approved by such boards.

On the other hand, if such discretion were taken
away from such boards-~such as by the provisions ¢f S.B. 888
requiring that salary increases be submitted to blndlng
arbitration--it is dur opznion that the state is imposing a
"reguirement" on local agencies over which they have no
control. In such case, if the provisions of Section 2231
of the Revenue and Taxation Code are followed, we think the
amount of the state's reimbursement should include the
amount of the salary inicreases which the local agencies wére
"reguired" to pay--i.e., that portion of the amournt imposed

on a local agency by arbitration whloh such local agency did
not consent to. C

Therefore, if the cost disclaimer in-Section 10
of S.B. 888 is. deleted, the amount of the -staté's reinmburse-
ment should ineclude the procedural costs of implementing-
compulsory and binding arbitration, and the amount of the
salary increases which were imposed on the local agency by
‘arbitration which. such local agency did not consent to. .
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Honorable John W. Holmdahl - p. 4 - $#805

QUESTION NO. 2 ' . .

If the salary costs imposed on & local ‘agency by
arbitration under 5.B. 888, exceed the amount which the local
agency consented to, and the state does not provide reim-
bursement for such costs, what alternatives does the local
agency have with regard to obtaining such reimbursément?

OPINION AND ANALYSIS NO. 2

A hew initiative constitutional amendment, the so-
called "Gann Initiative," was placed upon the ballot as
Proposition 4 of the Movember 6, 1979, special election (see
Ch., 193, Stats. 1979). Propos;tlon 4 was adopted by the -

: people, and adds an Article XIII B.to the California Consti-
tution, which, with certain exceptions, prohibits the annual
appropriations subject to limitation of any governmental
entity from exceeding the approprlations limit of such
entity of government for the prior year adjusted for

changes in cost of living and population. .

. Section 10 of Article XIII B provides tha* tho
article is o bazome effective commencing with the first day
of the fiscal year follawing its adoption. Hence, Article .
XIII B will become effective July 1, 1980.

Section' 6 of Article XIII B will. requlre, with
certaln exceptions, that "whenever the Legislature or any
state., agency mandates a new program or. higher level of
service on any local goverhment, the state shall provide a
subvention ¢f funds to reimburse such local government for
the costs of such program or increased level of service ... ."

This constitutional mandate is somewhat similar to
the present-statutory’ mandate prQV1ded by Section 2231 of
the Revenue.and Taxation Code. Section 2231 also requirés
that the state reimburse each local agency for all "costs

andated by the state" and provides for such reimbursement
by the State Controller. If a local agency beliewves that’
it has not been fully reimbursed f£or costs imposed by a .
chaptered bill, a: procedure for making and determining a
claim for relmbursement is provided by Article 3.5 (com-
menc;ng with Section 2250) of Chapter- '3 of Part 4.of
DlVlSlOn 1 of ‘the Reveriue and Taxatlon Code. _
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Honorable John W. Holmdahl - p.. 5 - #B05

The initial determination regarding such a claim
is made by the State Board of Control (Sec. 2253.2, R.& T.C.).
If either the claimant or the state is dissatisfied by such
determination, it may apply for judicial review of the
determination pursuant to Section 1094.5 of the Code of _
Civil Procedure (admlnzetratlve mandamus) (see Sec..2253.5,
R.& T.C.), If the court finds that the decision of the .
board is not supported by substantial evidence, it may order
the board to hold another hearing, as directed (Sec. 2253.5,
R.& T.C.; seé also subd. (e), Sec. 1094.5, C.C.P.). If
under this procedure, it is finally determined that a claim
should be allowed, in whole or in part, the board is required
to so report to the Legislature, which, in turn, is directed:

. to introduce legislation to provide for an ‘apprepriation

sufficient to pay the claims allowed (Sec. 2255, R.& T.C. ).

The Legislature would, we think, be permitted to
continue to provide a similar procedure to impleément the
constitutional regquirements of Section 6 of Article XIII B.
The primary difference will be that the requirement of
reimbursement (on and after July 1, 1980) will now be a
constitutional mandate, and the Legislature will be limited

in its ability to modify this mandate’ by subsequent 1eglsla-

tion.

We pointed out above that Section 2253 5 of the
Revenue and Taxation Code expressly -authorizes a claimant
who is dissatisfied by the Board of Control determination

-regardlng a claim for reimbursement to apply for judicial
_review of this determination. We also think that if, after

“a elaim is allowed, the Legislature fails to provide an
appropriation for such claim as regquired by Section 6 of
Article XIII B, further judicial relief could be obtalned

However, pursuant to Section lO of S.B. 888, the
Board of Control would be expressly prohibited by statute
from considering the local entity's claim for re;mbursement
by the statute which created the alleged ‘mardates. In these
circumstances, it would be unreasonable to require the local
entity. to perform the futile act of flllng a claim for
reimbursement which the Board of Control is expressly
prohibited from considering.

119




Honorable John W. Holmdahl - p. 6 -~ #B05

In these circumstances, we think that the local
entity would be permitted to file an actien for judicial.
relief wrtnout f;rst pursu;ng this admlnlstratlve remedy.

We think that in such an ‘action the court could
either fix the amount of costs to be reimbiirsed or, more
likely, simply hold that the provisien denying administra-~
tive relief is unconstitutional and théreby require the
local entity to pursue such relief and require. the Board of

Control. to consrder the claim filed notwithstanding the
disclaimer.

. In this regard however, it is a well-established
principle of constitut;onal law that the commandzng of
spec1f1c legrslatrve action i& beyond the power of the
courts. The rule was stated recently in California State
Employees' ‘Assn. v. State of. California, 32 Cai. App. 3d
103, lOﬁ-lOB, as folIows- o

: .+. [T)he courts have no authority to
compel a separate and equal branch of state
government to make appropriation of funds.
At the time of the filing of this action,
séction 1 of article III of the state Con-
stitution provided: ‘The powers of state
government are legislative, executive, and
judlcral Persons chargéd with the exer-
.cise of one power may not exercise either
of the others except as permitted by this
Constitution.' [lHow Sec. 3, Art. IiI hCal.
Const.] As -stated in Myers v. English,

... [9 cal. 341, 349): 'We thinE the power
to collect and appropriate the revenue of
the State is one peculiarly within the dis-
cretion of the Legislature. It is & very
delicate. and responsible trust, and if not
used. properly by the Legislature at one
session, the people will be certain to
send to the next more dlscreet and faith-
ful servants. ’
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tlonctahle John W. Holm@ahl - p. 7 - #805

"'It is within the legitimate power
.0f the jud;clary, to.declare -the action of
the Leglslature unconstitutional, where
that action exceeds the limits of the su-
preme law; but the Courts have no means,
and np power, to avoid the effects of non-
action. The Legislature being the creative
element in the system, its action cannot
be quickened by the other departments.
Therefore, when thé Legislature fails to
make an appropriation, we cannot remedy
that evil., It 'is a discretion specially
confided by the Constitution to the body
possessing the pover of taxation. There
may arise exigencies, in the progress of
human, affairs, when the first moneys in
the - treasury would be required for more
pressing emergencies, and when it would
be absolutely necessary to delay the or-
dinary appropriations for salaries. We .
must trust to the .good faith and integrity
of all the departments. Power must be
placed somewhere, and confidence reposed
in some one.' . . ." (emphasis in orlglnal,
citations and fcotnote omitted.)

Stated more succinctly, if the Legislature fails
to prowvide reimbursement as reguired by Section 6 of Article
XIII B, a court could declare the statute mandating the new
program or higher level of services to be unconstitutional,
but thHé court would not be able to compel the Legislature to
appropriate funds to pay for- such mandated costs.

The remedy of holding the leg;slat;ve mandate
unconstitutional is, however, more drastic than may be
reguired, It has been held that a public officer is not
required to expend funds in excess of the amount which is
available to him or her (see Cache Valley General Hospital
v. Cache County (Utah), 67 P.” 24 639). Applying such a
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llonoarable John W. Holmdahl - p. 8 —~ 8053

rule here, a court could-hold that the application of a
particular mandate was conditioned upon the appropriation of
funds by the state for reimbursement of the costs resulting
from such mandate. Under this alternative, the mandate»

would not be unconstitutional, but simply inoperative, and
performance of the mandate would be excused until reimbursement
was provided. : .

Very truly yours,

.Bion M., Gregory.
Legislatlve Counsel

T L OFon

‘Verne L. live o
Deputy Legislative Counsel

VLO:jp

Two copies to Honorable David A. Roberti,
pursuant to Joint Rule 34.
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Senate Bill No. 402

CHAPTER 906

An sct to add Scoction 1281.1 to, and to add Title 9.5 {commencing
with Section 1299) to Part 3 of, the Code of le Procedure, relating
to public employment relations.

[Approved by Govumor Scptembor 29, 2000, Filed
with Secretary of State September 29, 2000.)

LEGISLATIVE COUNSEL'S DIGEST-

SB 402, Burton. Employeremployes relations: law enforcement
officers and firefighters.

Existing law provides that employees of the fire departments and
fire services of the counties, cities, cities and counties, districts, and
other political pubdivisions of the state have the right to
self-orgenization, to’ form, join, or aseist labor organizations, and to
present grievances and recommendations regarding wages, salaries,
hours, and working conditions to the govemning body, but do not have
the right to strike or to recognize a picket line of a lsbor organization
whils in the course of the performance of their official duties. -

This bill would provide that if en impasse has been declared after

the ~representatives of an  employer and firefighters or law
enforcement officers have exhausted their mutual efforts to reach
agreement over economic issues as defined within the scops of
arbitration, and the parties are unable to agree to the appointment
of a mediator, or if a mediator i& wmable to effect settlement of a
dispute between the partics, the employee organization mey request,
. by written nofification to the employer, that their differences be
submitted to an arbitration panel. Bach party would designate one
member of the panel, and . those members would designate the
chairperson of the panel pursuant to specified procedures.

The arbitration panel would meet with the parties within 10 days
after its establishment or any additional periods to which the parties
sgree, make inquiries and investigations, hold hearings, and take any
other action, including further mediation, that the panel deems
pppropriate. Five days prior to the commencement of the arbitration
panel's hearings, each of the parties would be required to submit a
last best offer of settlement on the disputed issues as a package. The
panel would decide the disputed issues separately, or, if mutuslly
agreed, by selecting the last best offer package that most nearly
complies with specified factors. There would theri be a waiting period
of 5 days prior to pubhr.'. disclosure, or a longer period if agreed to,
durmg which the parties could mutuslly amend the decision, At the

8
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end of that period, the arbitration panel’s decigion, 8s amended by -the
parties, would be disclosed, and would be binding upon the parties, -

This bill would provide that unless. otherwise - agreed to by tha
parties, the costs of the arbitration proceeding end the expenses of
the ' arbitration panel, except those of the employer representative,
shall be borne by the employee organization, -

The bill would define employer to include emy entity," except the
State of California, actmgasanagentof & local agency.

. The peaple of the State of Caly"amia do enact as foﬂom

SECTION 1. Section 12811 is added w the, Coda of Civil
" Procedure, to read:

1281.]1. For the purposes of ﬂuu article, any. request to arbmate
made pursuant to subdivision (@) of Section. 12994 shall be
oommeredasmadspmuanttoawﬁtﬁmngrwmentmmbmta
controversy to arbitration.

SEC, 2, Titlie 9.5 (commencing mth Section 1299) is- added to Part .
_3 of the Code of Civil Procedure, to read:

TITLE9.5. ARBITRATION OF FIREFIGHTER AND LAW
ENFORCEMENT OFFICER LABOR DISPUTES

1299. The Legislature bhereby finds end declares that strikes taken
by firefighters and law enforcement .officers opgainst public
employers ‘are a matter of statewide oconcem, " ere -a predictable -
consequence of labor .srife and poor momle that is often - the
omgowthofaubmda:dwagmmdbmeﬁm,mdarenqtmﬂm-
public interest. The Legislature forther finds and declares that the

dispute resolution procedures contained in this title provide the

appropriaste method for resolving public sector labor . disputes that
wuldoﬂxermselendtosﬂiknsbyﬁmﬁghﬁmorlawenfmcemm
officers,
Itisthemmntofﬂml.egislahn'etopmwct&whaalthmdwelﬁm
of the public by providing impesse remedies necessary. to afford
public employers the opportunity to sefely alleviate the effects -of
labor strife that would otherwise lead to strikes by firefighters and law'
enforcement officers. It is further the intent of the Legislature that,
in order 1o -effectuate its predominent purpose, this title be construed
to apply broedly to aell public employers, including, but not limited
to, charter cities, counties, and cities and counties in this state. - :
It is not the intent of the Legislature to alter.the-scope of issues
subject to collective bargaining between public - .employers and
employes organizations  representing ﬁnﬁghmm *or law
enforcement officers. '
Thepmvmmofﬂxmuﬂemmwndedbymehmshmm
govern the resolution ' of nnpmes reached in collective bargeining
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between pubhc employers end employes organimhons tepresenﬁng
ﬁreﬁghbm and law enforcement officers over ecomomie . issues that
remain in dispute over their respective interests, Howéver, the
provisions of this title are not intended by the Legislature to be used
a8 a procedure to' deterinine the rights’ of eny firefighter or law
enforcement officer in eny grievance initisted a3 a result of a
disciplinary action taken by any public' employer. . The Legislaturé’
forther intends that this titie shall not apply to any law enforcement
policy that pertains to how law enforcement officers interact with
members of the public or pertains to police-commmity - relations,
such as pohmes on the use of police powers, enforcement pnontles
and practices, or supervision, oversight, and acoountability covering
officer behavior toward members of the public, to- eny
community-orientsd policing policy or to.any process employed by
an employer to investigats firefighter or law erforcément'  officer.
behavior that could lead to digcipline against any firefighter or -law
enforcement officer, nor to contravene anmy pmwmn of a charter
that govems en omployer that is a city, county,.or city and county,
which provision prescribes a ptocedure for the imposition of any
digciplinary action teken against a firefighter or law enforcementr.
officer. o

1299.2, This title shall apply to all omplom of firefighters .and
lew enforcement officers.

12993, Az used in this title: '

() “Bmployee” means any firefighter or law enforcement oﬂieer
. represented by an employee urgamzauondeﬁmdinsubdlmun ®).

(b) “Employee organization” means any orgamzauon' recognized -
by the employer for the pupose of teptesunnng firefighters or' law.
enforcoment officers in matters relating to wages, “hours, and other
terms and conditions of employment within the scope of arbitrition.

(c) “Employer” means any local agency employing employees, as-
defined in subdivision (a), or eny entity, except the State' of"
California, acting as an agent of any local aguncy either directly or
indirectty.

(d) “Firefighter” means amy person who is employed to perform
firefighting, fire prevention, fire treining, ‘hazardous' materials
response, emergency medical services, fire' of arson -imvestigatioh, or
any releted duties, without respect to the rank, job ﬁtlu. -or job
assignment of thet person.

(e) “Law cnforcement officer” means : a.ny person who -is & peace
officer as defined in Section 830.1 of, subdivisions (b) and' (d).-of
Section 830.31 of, subdivisions (a), (b), and -(c) of Seotion 830,32 of; -
subdivisions (8), (b), end (d) of Section 830.33 of, subdivisions (a)
and (b) of Section 830.35 of, subdivision (a) of Section 830.5 of, and
subdivirion () of Section 830.55 of, the Penal Code, mthout respect
to the rank, job title; or job assignment of that person.
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() “Local aegency” means any governmental subdivision, district,
public - and quasi-public corporation, joint powers agency, public
agency or public service corporatmn, town, oity, county, city. end
county, or mmicipal corporation, whether mcorporated or not or
whether chartered or not.

(g) “Scope of arbitration” means economic: wsuea, including
paleries, wages end overtime pay, health and pension benefits,
vacation. and other leave, reimbursements, incentives,: diﬁim:nﬁnln,
and all other forms of remuneration. The scope of arbitration shall not

.include any issue that is protected by what is. commenly referred to

as the “management rights" clause contained in Section 3504 of the
Government Code. Notwithstanding the - foregoing, any employer
subject to this title that is not exempt-under Section 12999 may
this subdivision by adoption of en ordinance that
egtablishes a broader definition of *scope of arbitration.”
12994, (a)Ifanlmpassnhasbeandeclarednﬁerﬂmpamashm
exhausted their mutual efforts to reach- agreement over matters
within the scope of arbitration, sand the parties are unable to agres

" to the appointment of a mediator, or if a-mediator agreed to by the.

parties in unable to effect settlement of a dispute- between the parties
after his or her ‘appointment, th¢ employee orgenization may, by
written notification to the employer, request that their differences
be submitted to an arbitration panel,

(b) Within thres days after receéipt of the written nnnﬁmuon,
each party shall designate a person to- serve =a its member of an
arbitration panel. Within five days thereafter; “or within- additional
periods to which - they mutually sgree,.-the two members of -the
arbitration pane} appo'mted by . the parties shall designate -am
impartial person with experience in labor ‘and management dispute
resolution to act as chairperson of the arbitration panel.- . -~ -

(c) In the event that the partics are unable or unwilling to agres .
upon @ third person to serve 88 chairperson, the two. members of . the
arbitration panel shall jointly request from the American Arbitration
Association a list of seven impartial and -experienced. petsons who are
familisr with matters of employer-employce relations. The two panel -
members may as an alternative, jointly request a list:of seven names

~ from the Californis State Mediation and Conciliation Service, ot a list

from either entity containing more or less .than ssven riames, so long:
ss the number requested i an odd mumber. If: efter five days “of
receipt of the list, the two pamel members cannot agree on which of
the listed persons shall serve ag chairperbon, they shall, within two
days, altermately swike names from the list, with the fimt panel
member to strike names being determined by lot. The last. pmon
whose name remains an the list shall be chairperson.

(d) Employess as defined by this chepter shall not-be purmmed
to-engage in strikes that endanger public safety.
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(¢} No employer shall interfere with, intimidate, restrin, coerce,
or discriminate Bgeingt an employeo organmtion or employee
" becanse of an exercise of rights under this title.~ -

() No employer shall refuse to meet mnd oonfcr or condition
agreement upon & memorandum of understanding based upon an
employee organization's exercise of rights under.thig title,

1299.5 (a) The arbitration panel shall, within 10 days after its
establishment or any  additional periods to which the parties agree,
mest with the parties or their representatives;- either - jointly * or
separately, make inquiries and investigations, "hold  hearings, and take
eny other action including ﬁ:rﬂ:er mediauon, that the arbﬂratwn-

panel deemns eppropriate. .
- (b) For the purpose of its hearings, mvesn.gahons. or inquiries, the
arbitration panel mey subpoena witnesses, administér oaths, teke the
testimony of any person, and issus subpoenas duces tecum to require
the production and examination of any employer's or empluyee
orgenization's records, books, or papers re!ahng to nny subject mattei
before the pansl.

1299.6. (a) The arbitration penal ghall diract that five days prior
to the commencement of its hearings, each of the parties shall ‘submit
the iast best offer of setilement as to each of the issues within- the
scope of arbitration, as defined in this title, mede in bargaining as a
proposal or counterproposal and not previously agreed to by the
parties prior to any erbitration request made pursuant to subdivision
(a) of Section 1299.4. The arbitration panel, within -30 days -after the
conclusion of the hearing, or any additional period to which “the
parties agree, shall separately decide on-each of the disputed ismues
submitted by selecting, without modification, - the . last best- offer:that
most mnearly complies with the applicable factors. described -in
subdivision (¢). This subdivision shall be nppliuahle except a3
otherwise provided in subdivision (b).

(b) Notwithstanding the terms of subdivision (a); - the parties “by.
mutual egreement may elect to submit 83 & package the-last best offer
of settiement made in bargaining as a proposal or: counterproposel on
those issues within- the scope of erbitration, es defined in this title, not-
previously agreed to by the parties prior to amy arbitration request
maeds pursuant to subdivision (s) of Section 1299.4. The -arbitration
panel, within 30 days after the conclusion of the hearing, or any
additional period to which the parties egree, shall decide on the
disputed issues submitted by soclecting, without: modification; the last -
best offer paokage that most neatly complies with the -applicable
factors described in gubdivision (o).

(c) The erbitration panel, unless otherwise agreed to by the
parties, shall limit its findings to issues within the scope of erbitration. -
and shall base its findings, opinions, and decisions wpon those factors
traditionally teken into consideration in the determination of those

89
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matters within the scopa of arbitration, incheding but not limited to
the following factors, as applicable:

(1) “The stipulations of the partics.

(2) The interest and welfare of the public.
. {3) The financial condition of the employer and ita ability to meet -
the costs of the award.

(4) The availebility and sources of funds to.defray the .cost: of any
changes in matters within the scope of arbitration. .

(5) Comparison of matters within the scope of arbitration " of other
employees performing similar services in corresponding: fire or law
enforcement employment,

(6) The average comsumer prices for ‘goods and services.
commonly known as the Consumer Price Index.

(") The pecaliarity - of requirements of employment, including,
but not limited to, mental, physical, and educational qualiﬁcatlons,
job training and sldlls.nndhazardsof employment.

(8) Changes in any of the foregoing that are tmaditionally taken

into consideration in the determination of matters within the scope
of arbitration.

1299.7. (8) The - arbitration panel skall mail or otherwise deliver
a copy of the decision to the parties. However, the decision of the
arbittation panel shall not be publicly disclosed, and shall not be
binding, for a period of five days after service to the parties, During
that five-day period, ths parties may meet privately, attempt to
resolve their differences and, by mutual agreement, emend or
modify the decision of the arbitration panel,

(b) At the conclusion of the fivedsy period, which may be
extended by the parties, the erbitration panel's decision, as may be
amended or modified by the parties pursuant to subdivision {a), ehall
be publicly discloped and shall be binding on all parties, and, if
specified by the arbitration panel, be incorporated into and made a
part of eny existing memorandum of understanding es defined in
Section 3505.1 of the Government Code.

12998, Unless otherwise provided in this ttle, Title 9§
(commencing with Section 1280) ghall be applicable to amy
arbitration proceeding undertaken pursuant to this title.

1299.9. (a) The provisions of this title shall not epply to any
employer that is a city, county, or city and county, governed by e
charter that was amended prior to January 1, 2001, to incorporate a
procedure  requiring the submission of all unresolved disputes
relating to wages, hours, and other. terms and conditions of
employment within the scope of -arbitration to an impartial and
experienced neutral person or panel for final and bindi
determination, provided however that the charter amendment is not
subsequently repealed or amended in a form that would no longer.
require the submission of all unresolved disputes relating to wages,
hours, and other terms and conditions of empluymant within the

89
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scope of arbitration to an impartia] and experienced neutral person
or panel, for final and binding determination. -

(b} Unless otherwise agreed to by the parties, the costs of the
arbitration proceeding and the expenses of the arbitration panel,
except those of the employer representative, shall be bame by the
employes organization. -

SBC. 3. The Legislature finds and declares that thie' duties of local
agency employer representatives umder this act are substantially .
similar to the duties required umder present collective bergainifig
procedures and therefore the costs incurred by the local agency,
employer representatives in performing those duties are not
reimbursable as state-mandated costs. .

8o
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. ERAY DAVls EDVEHNEIFI
oB1e L a-raxrr - aamﬂa:rrru tkA it g8B1a-3706 . wviw nar na, @OV

RECEIVED
JAN 1520 "

o COMMISSION ON
STATE! JDnT"S

January 10,2002

Ms. Paiulg ngashi Executlva Director
Commlsslon on State ‘Me ndates

080 NinfH ‘Strest, Sulte 300" *
Sacramento, CA 95814

Dear Ms ngashi

reviewed the fest clain:l subr;nlttad by t the City of Palos Verdes Estatas (Claimant) asking the

Commission on"Stafe: Mandates (Conimission) to deteiiming Whether specified costs hcdrred
under Chapter' 908, Stafutes of 2000, (sa 402, Burtori), aré reimbursable Stata-mandatad costs
{Claim Nun{ber csm-m-'rc-or ‘"Binuing Arbltra'don") .

As requested I your Iattar of Novembar 5, 2001,'the Dapartmanf of Finance (Finanicé) has

. Commenclng with Paga‘B of {ha t tcla1m , the' Clalmant has identlfled varloug administraﬂve
and oompensqpon costs, “Which it asse !jta are ralmbursabia State mandates Based on Various
couft dacigions and the ﬁm\ﬁslons of thi§ Chiapler, wa'have concluded that these admlnistraﬂva
and compansallon ‘dosts dre not & raimbursable Staté inaridate as defined by Arfidie Xl B
Section, 6 of the Caltfomla Consﬂtutlon

For example I Colirity of Los Angelsis v, Stataiof
Los Angéles), the Califdrmia Suprema Joutt ‘estab! ‘

reimbursable, local entifles must Incur these costs through (a) thg’ prbv‘lslon to the- public ofa
new or higher level of service via a new or an axlstln? program, or (b) the performance of .
unique ré ulrema tha "do fot appiy ganaraiiy to al resldents or aﬁtitlas ifi the state’ F!nanca
asserts that the provisions of thé Cha ter do fot create a new prolram ore hlgher 1Ia\»'al of
_service in an existing program and ‘that the costs allagéd by the Cldlrant do not stem from the
performancs of a requirement unique to local government. Therefore Flnance believes that '
these costs are not a reimbursable State mandate :

The Claimant has idantlﬂad compensation oosts In axcess of the ernployer's last, best, and final
offer as reimbursable State-mandated costs. in City of Anahselm v..State of Califomlg 189 Cal,.
App. 3d 1478, the Court stated: *Moreover, the goals of Article XIII B of the California ‘
Constitution ‘weare to protect residents from excessive taxation and govemment spending.. [and]
praciudfe] a shift of financial responsibility from carrying out governmental functions from the * .
. state to local agencies...Bearing tha costs of the salarles, unemployment Insurance, end "
workers' compensation coverage costs — which all empioyers must bear neither threatens
excessive taxation or governmental spending, nor shifts from the state to a local agency tha
. ‘ expense of providing governmental services. * (County of Los Angeles, supra, at p. 61.)
Similarly, City is faced with a higher cost of compensation to its employees. This is not the
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Ms. Paula Higashi
- January 10, 2002
Page 2

same as a higher cost of providing services to the public.” Since corjpensation of employees n
B _general is a-cost that all employers must.pay, Finance belleves this cost s ot a: relmbursable -
State mandate. Further, If. theee compeneation costs were found to be a reimbursable mandate,
such a conclusioh couid under ine an employer's incentive to oollectively bargain in good faith.

In City of Richmond v. Commiesion on State Mandgte s, 64 Cal App. 4" 1190, Richmond

argued that legislation requiring city payment of benefits under both CalPERS and workers'
compensation 1o survivars of a-palice officer killed In the line of duty imposed a requirement
unique to local dovemment The Gourt concluded that the required action was not unique to
local govemment. Similarly here, compensation of employees In genersl Is not unique to local
government. While the Claimant may argue that compensation of firefighters and law
enforcement officers is unique to local government, the focus must be.on the hardly unique
function of compensating employses In general. Therefore increased compe setlon spegified
. by the claimant Is not a reimbursable State mandate as defined by Article X iF Section 8 of o
the Californla Constitution.

Additionally, Section 2 of this Chapter added Code of Civil Procadure Section 1282,9 paragraph
(b) providing that “the costs of the arbltration proceeding and the expenses of the arbitratlon
panel, except those of the employer representative; shall be. bji me by the, employee. —
organization.” Under this Chapter, the Legislature finds that “duties.of the local agi gy
employer. representatives under.this act are substantiafly simflar {0, the_,,duties.requlred under
present collective pargelnlng‘procedures end therefore the costs incun'e ] by th
employer repreeentativee in performing thosa dutles are‘noi reilmburseble asls‘ X .
costs.” Moreover, during the course of the arbitration proceedings, there are not any net costs
that the smployers would have to Incur that would not have been.incurred. in.good-faith..
bergeining or.that.are not coyered by the employee orgenizetlonsl ‘iherefcre. as a reeqitof
thes provisions, Flnance concludes that any administrative, costs resulting from +1he, arbitralicn
prccese establlehed under thls Chapter are.not relmbursa le es Stete-,men eted costs ,

As required by the Commission's regulations, we are including a “Proof of Servlce indicating
that the parties Included on the.malling listwhich accompanied.your November 5, 2001, lefter
heve besn. provlded with copies of this: iel,terxle elther urtlted Stetes Meli or, In the case of other
State. egenclee. Interagency Mail Service, . y R

if you. have eny questlons regardlng thls letter pleese contect either John l-llber Pnnclpal )
Program. Budget: Analyst at.(916) 445-3274.or Thomas. Lutzenberger Sfate Mandates Claims
Coordlnator for the Depertment of Finence. at (a1 6) 445-8913, . . _

Sincereiy,

Carl Rogers Q)
Program Budget Maneger o

Attechments
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. DECLARATION OF JOHN HIBER
DEPARTMENT OF FINANCE
CLAIM Number CSM-01-TC-07

1. . lam curenty ampuoy‘ed by the State of California, Department of Finance (Firiance), am-
familiar with the duties of Finance, and am authoﬂzed to make this declaraﬂon on behalf
of Finance. _ _ o -

2. We concur that tie Chaptsr 908; Statties of 2000; (SB 402, Burton) sections relevants-

* this claim are accurately quoted in the test claim submltted by claimants and thersfore,
we do not restate them in thls declaratlon '

| certify under penalty of padury that tha facts set forth In the foregoing are true &nd correct of

my own knowledge except as to the matters therein stated as information or belief and, as to

those rnattars | belleve them to be. true ‘

|-l0-02_. | _IQ\ i :
at Sacramento, CA N John Hiber
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PROOCF OF SERVICE

Test Claim Name:  "Binding Arbitration”
Test Claim Number: Number CSM—01-TC-D7

|, the undersigned, daclare as follows:
I am employed in the County of Sacramento, State of California, | am 18 years of age or ulder

—and net a-paity.to the w1thin -antitied: cause my buslness address is 915 L Street, Bth Floor. o
Sacramento, CA- 95814, - :

On January 10, 2002, | served the attached recommendation of the Department of Finance in
said cause, by facslmlla to the Commission.on State Mandates and by.placing a true copy
theraof: (1) to claimants and non-State agencies enclosed in a sealed envelope with postage
- thereon fully prapaid in the United States Mall at Sacramento, Célifornia; and (2) to State

agencies in the normal pickup Iocatlon at 915 L Street. Bth Floor, for Intaragency Mail Service,
addressed as follows. . o

. A-16 B-8
Ms. Paula Higashl, Executlve Director - " State Controllers Ofﬁoe
Commission on State Mandates Dlvision of Accounting & Raporting
980 Ninth Street, Suite 300 Attention: William Ashby
Sacramento, CA 95814 _ 3301 C Street, Room 500
Facsimile No. 445-0278 Sacramento, CA 95818
B-29 League of California Citles
Lagislative Analyst's Office Attention: Emle Sllva
Attention: Marianne O'Malley 1400 K Strest
925 L Street, Sulte 1000 © Sacramento, CA 95815
Sacramento, CA 95814 '
Wellhouse and Associates : Palos Verdes Estates
Attention: David Wellhouse ' 4320 Auburn Bivd., Suite 2000

9175 Kiefer Boulavard, Suite 121 Sacramento, CA 95841
Sacramento, CA 95826 :

| declare under berialty of perjury under the laws of the State of California that the foregoing is
true and corract, and that this declaration was executed on January 10, 2002, at Sacramento,
California.
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EXHIBIT C

RESPONSE TO DEPARTMENT OF FINANCE [~

Binding Arbitration -
Chapter 906, Stdtiites of 2000 ' . MAY 22 200
CSM-01-TC-07 ' | ls OMMISStON ON
City of Palos Verdes Estates, Claimant STAT, MANDA TES J

This submittal is in responss to the letter of the Department of Fmance to Paula H1gash1
‘dated January 10, 2002. ' :

The California Supreme Court decision in County of Los Angeles v. State of California
(1987) 43 Cal.3d 46 required, prior to there being a finding of a reimbursable state
' mandate, that a test claim meet two criteria: ‘that the mandate is uniqué to local
government, and that the mandate carries out a state-policy.- .

The Departihént of Finance has asserted that Binding Interest Arbitration does not create

a new program or a higher level of service in an existing program. The Department also
asserts that the criteria that the mandate be unique to local government is not present -
because “the costs alléged by the Clmmant do not gtem from the performance of a
requirement unigue to local governmient”.

The City of Palos Verdes Estates respectfu‘lly disagrees.

THE NIANDATE IS UNIQUE TO LOCAL GOVERNMENT

The courts of this state have explicitly recognized that pohce and fire protectlon services
are unique to 'local govemment indeed, are two of the most essential and basi¢ functions -
of local- govemment Carmel Valley Fire Protection District v. State of Calzfarma (1987)
190 Cal. App.3d 521, 537, County of Sacramento v, Superzar Court (1972) 8 Cal.3d 479,
."481; and Verreos v. City and County of San Francisco(1976) 63 Cal.App.3d 86, 107.
The Department of Finance has failed to state any facts supporting its conclusion that the -
administration of pohce and fire semces are not unigue to local govemment

THE MANDATE CREATES A NEW PRQGRAM OR A HIG‘HER LEVEL OF
SERVICE IN AN EXISTING PROGRAM Lo '

The Department of Fmaiit:e, again without arfy statement of facts, concludes that the
prov:elons of the test claim legislation do not create & new programi or thher level of
~ service. The Department of Finance however, did not dispute that pnor to the enactmient
of the test claim legislation, the resolution of bargaining issues for police and fire
departments was within the exclusive province of local government pursuant to the-

- Meyers-Milias-Brown Act (heremafter' “MMBA"), California Government Code,
Sectmns 3500 et seq.

Under the MMBA local agencles are requlred, upon request to bargam with employee
organizations recognized pursuant to local rules If the representatives of a'local agency
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and the recognized-employee orgamzauon are unable to reach an agreement, then, in
aceordance with local rule, the impasse is submitted to the govemning body for
determination. There is no third. party. Involvement of anmy sort, nor amy
admmistrative proceeding, mandated under the MMBA.

Un_der the test claim legislation, codified i in nine sections of the California Code of Civil
Procedure (CCP Secs. 1299 through 1299.9), local governments are mandated, upon
- roquest of recognized employee orgamzatmns representing law enforcement and fire

protection employees, to submit all economic issues that are at impasse for determination
by a labor arbitrator, :

Bmdmg -Interest Arblu'amn is'a complex, txme consummg and costly pmcess that. is
totally new and ahen to all general law and most charter local governments because-
nothing like it has been part of the ‘meet and confer process under the MMBA.

The Department of Finance references a provision in the test claim legislation codified as '
a part.of CCP Sec. 1299.9, whmh prowdes

Unles.s:.otherwz.ge agreed to by the parties, the costs of the
arbitration proceeding and the expenses of the arbitration.
panel, except those of the employer representative, shall be
borne by the employee organization..

Without exception, the experience of the charter agencigs that p}'omde fox Bmdmg
Interest Arbitration under thiéir charters is that thé costs ificurred by the agencics that are
directly related. to the arbitration proceedmg not mcludmg the cost of the arbitrator and
clmmed element of agency costs 1tem1zed on, page 6 of the Teﬁt Clau:n is a.cost mcurred
‘88 a difect result of. the Interest Arbitration program ‘mandated by the. test claim
legislation. .

The only one of the clauned cost 1tems speclﬁcally addressed by the Deparlmant of
Finance is the last one appearing ori page 6: the costs of lmplementmg the arbitrator’s
award. above thost; that swould have been incurred ynder the agency;s Jast hest and- flnql
offer. Thst this is & cost thiat Géii be expected to resul; fron mterasf arbitration’i 18
reflected by an opinion of the Legislative Couniel (a triie arid Gorrect copy of which i
attached hereto as Exhibit 1) addressing earlier. proposed legislation similar to the test
cldim legmlatlon That. op1mon finds that the amount of the salary increases- whlch were
1mposed on the local agency by arbitration which such local agency dld not consent to
wonid'be'a relm‘bursable state mandate

-----

mandate. there is no impetus for-local govemment to. bargam in good falth‘ To the
contrary, employers must always bargain in good faith, lest they be found lisble for
engaging in an unfair labor practice. Additionally, the fact that the ultimate costs may be
rennbursable ‘does’ not obv1ate the fact that oﬁen it is. years before a pubhc entity is
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actually reimbursed for its costs-of providing service. Given that with many cities public
safety consumes a major part of the clty s budget, and the time lag between the time that
costs are.incuwrred and reimbursement is had, cities cannot fax] to negohate in good faith
in an effort to restrain pulec safety compensation.

When the Leglslatnre mandated a collective bargaining system for California’s public
schools, costs incident to that legislation were found to be reimbursable. Specifically, the
costs of the impasse mechanisms-of mediation and fact-finding, i.e. advxsory interest
atbitration, were held reimbursable. (See pages 5 and 6 of the Parameters and Guidelines
for Collective Bargammg, a true and correct copy of which is. attached hereto as Exhibit -
2). o S

- The Department of Finance has cited the City af Anahe:m v. State of California (1987)
198 Cal.App.3d-1478-case for. the proposition that the costs of salaries, unemployment
insurance and workers’ compensation coverage costs; which all employers bear, neither
threatens excessive taxation or governmental spending, nor shifts from the state to a local
agency the expense of providing governmeital service. However, Anaheim bears little, if
any, relationship to the test.claim legislation. In Anaheim, the city contracted with PERS
_ for the provision of retirement benefits to its employees. Pursuant to-state statute, PERS
transferred funds out of PERS’ reserve for deficiencies, which caused a reduction-in the
interest credited to Anaheim’s 'account, and thus the contribution rates increased for the
City. The Court held that there was no reimbursable mandate, because PERS was merely
complymg with state statute, and the. incidental increase in contribution rates did' not
requlre the city to perform any actions at all.

e
The xDepartment of Finance asserts that Cxty of Richkmond v. Commzsszon on State
Mandates (1998) 64 Cal.App.4™ 1190 is applicabie, and on that basis the test claim must
be denied. Again, City of Richmond is not applicable here. In that matter, the legislature.
had eliminated an exemption applicable to public employers of safety membets for. a
workers’ compensation death benefit. Prior to that legislation, being Chapter 468,
Statutes 6f 1977, only the PERS death benefit was applicable. With'the new legislation,
both the workers' compensation death benefit as well as the PERS death benefit was now
applicable. In.finding that thete was no reimbursable mandate, the court focused. on the
fact that Article XIIIB, Section 6 was promulgated to prevent the state from forcing
programs on local government. What program preempts local .control more. than .
- eliminating control over the compensation of public safety employees? -

- Finance relies, in part, on the Legislative finding that the “duties of the local agency -
employer representatives under this act are substantially similar to the duties required
under present collective bargaining procedures and therefore the costs incurred by the

local agency employer representanves in performmg those duties are not reimbursable as
a state mandated program.”

Législative ﬁndings and declarations concerning whether legiélatidn. does, or does not,

constitute a reimbursable state mandate has no effect on the determination as to whether a
program is, in fact, reimbursable. In Carmel Valley Fire Protection District v. State of
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California (1987) 190 Cal.App.3d 521, the court examined legislative disclaimers and
budget control language and found they are nio defense to reimbursement:

"As a general defense against the order to reimburse, State -
insists that the Legislature has itself concluded that the
- claimed. costs are not reimbursable. This determination
- took the combined form of disclaimers, findings and budget
control language. - State -interprets ‘this self-serving
legislation, 'as- well as the . legislative and gubernatorial
deletions, .as forever sweeping away State’s obligation to
reimburse the state-mandated costs at issue. Consequently,
any order that ignores these restrictions on payment would
“amount to a -court-ordered appropriation. As we shall
conclude, these-cfforts are merely transparent attempts to -
- do indirectly that w]:uc.h cannot. lawfully be done du'ecﬂy ?
- Id. at 541

Just -as any leglslauve ﬁndmg that a program does ‘not constitute a re1mbursable state
mandate, ‘50 too any. legislative statements that the program is reimbursable is'not
binding. . As the legislature has created the Commission on' State Mandates as the sole
and ‘exclusive ‘body to ‘so determine, any législative findings are irrelevant to the
determination of the issue as to. whether a state mandated program does, in fact, exist.
County of Los Angeles v. Commission on State Mandates (1995) 32 Cal App. 14"‘ 805 819

Thus, it is the actual activities for adm.lmstmtmn of this new program that must be
examined in order to determine the nature and extent to which relmbursement 1i8

appropnate

3

CONCLUSION

It is respectﬁ.llly Bubm1tted that, as.a matter of fact, the ‘State’s imposition of Bmdmg
Interest Arbitration on local government constitutes a new program that provides a higher
level.of service in the administration of public safety employment - one that is unique to
local-government. Accordingly, as a matter of law, the test claim meets the requlmte
standards for the ﬁndmg of a relmbursable state mandate .
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CERTIFICATION
I certify.by my signaiure below that that the statements made herein are trhe and correct

. of my own knowledge, or as to all other matters, I believe them to-be true and correct
based upon my information and belief. '

this Zoth .dﬁygof W\EE __ at Palos Verdes Estates, California.

‘ ¢

on, City Manager

James
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BION. M. GREGORY

Sacramento, California
January 21, 1980

-

" Honorable John W. Holmdahl

Senate Chamber

Logal Safety Employees (S.B. 888) - #8035

Dear Senator Holmﬂahi:-

You have referred us to Senate Bill No. :
amended May 14, 1979, (hereafter S.B. 888), and-havé asked

the following questlons with regard therxeto.

by the state?

QUESTION NO. 1

If the cost disclaimer in Sectzbn'io of 8.B.

888, as
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ROBEAT QULLEN Durey
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TLAY PULLER
KATHLEEN B, GuExow
ALviN D.Gazas
JAMER W, HEINTZER
THomaa R. Heuen
Jacy . HorroN
BILREN K. JENKINS
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L. DOUgLAB XINNET
VICTOR KoZiglax)
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JAMES A, MARSALA
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DaMizt. A, WEITIMAN
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JIMMiE WING
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pIPUNIEE

888

is deleted, what costs. of local agencies would be reimbursable

OPINION NO. 1°

If the cost disclaimer in Sectlon 10 of S.B.
is deleted,

888
the amount of the state's reimbursement should

include the procedural costs of implementing compulsory and
binding arbitration, and the amount of the salary increases

which were imposed on the local agency by arbitration which
such local agency dld not consent to.
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. ‘Honorable John W. Holmdahl - p..2 ~ #805 .

ANALYSIS. N'o. i

: S.B. 888 would, among other things, revise provisions
df ‘existing law with respect to the employer-employee relations
. of firefighters and peace officers’ employed by a local agency. - -

Such bill would provide that in situations where

'~. a ‘mediator is unable to affect settlement of a controversy

between an employer and a representative of such employees,
or, if the parties are unable to agree to appointment of a
médiator under existing law, either party may, pursuant to
sPecified procedures, have their differences submitted to
bindlng arbitration.

: .An arbitration panel appointed pursuant to S.B. 888
1wou1d be: requ;red to meet with.the parties or their representa-
gives within 10 days after its establishment, to make various
1nquir1es, investigations, and hold hearings.

The arbitration panel would be required to make
flndzngs and recomméfidations based on certain critexia
considered by the panel pursuant to procedures.in the bill.
There would then be a waiting period of 10 days prior to
public disclosure, or a longer period if agreed to, during
which the parties -could mutually. amend the award. At the -
end qf such period, the amended agreement or the panel's
decision would be disclosed, .d&nd would be binding upon the
parties.

in additlon, Section 10 of S.B. 888 provides that
no appropriation is-made nor any obligation created by the
.bill to reimburse local agencies for state-mandated costs,
and provides that the other remedies and procedures for
providing such reimbursement shall have no application
to the bill. However, you have.asked us to assume that
Section 10 is deleted from S.B. 888 for purposes of this
oplnlon. : : : : ’ v
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Honorable John W. Holmdahl - p. 3 - #B805

Subdivision  (a) ‘of Section 2231 of the Revenue and
Taxation Code provides that the state shall reimburse each
local agency for all "costs mandated by the state,' as
defined in Sectlon 2207 of the Revenue and Taxatlon Code.

) - Section 2207 of the Revenue and Taxation Code, in
turn, provides, in applicable part, that "costs mandated by
the state" means any increased costs which a local agency is
required to incur as a result of any law enacted after
January 1, 1973, which mandates a new program or an
increased level of service of an. existlng program

The general rule is that statutes should be inter-
preted according to the intent ¢f. the lLegislature as indicated
. on the face of the enactment (City afid County of San Franclsc0'
v. Mooney,- 106 Cal. 586, 588). .

In other words;  if the Legislature regquired local
agencies to follow spec1f1ed ccllective bargaining procedures
- but.allowed such local agencies ultimate discretion to estab-
o lish salaries, we think Section 2231 of the Revenue and
Taxation Code would require that the state pay for the
- procedural costs but not for the amount of any additlonal
wages approved by such boards. -

On the other hand, if such discretion were taken
away from such boards~-such as by the provisions of S.B. 888
reguiring that salary increases be submitted to blndlng i
arbitration--it is dur. oplnlon that the state is 1mpos;ng a
"requirement"” on local &dgencies over which they have-no-
control. In such c¢ase, if the provisions of Section. 2231
of the Revenue and Taxation Code are followed, we think the
amount of the state's reimburgement should include the
amount of the salary increases which, the  local agencies were
"required" to pay--i.e., that portion of the amount imposed

on a local agency by arbltratlon whlch such local agency did
not consent to. .

Therefore, if the cost disclaimer in Section 10
of §.B. 888 is deleted, the amount of the state's reimburse-
ment should include the procedural costs of implementing
ompulsory and binding arbitratlon, and the amount of the
salary increases which were lmposed on the local agency by
arbitration which such local agency did not consent to.

143




Honorable John W. Holmdahl - p. 4 - $#805

QUESTION NO., 2

If the salary costs imposed on .a 1ocal agency by
arbitratiorn undér S.B. 888 exceed the amount which the loeal
agency consented to, and the state does not provide reim-
bursement for such costs, what alternatives dees the local
agency haVe w1th regard to obtaining such reimbursement?

OPINIDN AND. ANALYSIS NO. 2

A new initiative constltutional amendment, the so-
called "Gann Initiative,” was placed upon the ballot as
‘Proposition 4 of the- November 6, 1979, special election (see
Ch. 193, Stats. 1979)." Préposition 4:was adopted by the
people, .and adds an Article XIIT B.to the California Consti-
tution, whHich, with cértain exoeptions, prohibits the annual
appropriations subject to limitation of any governmental
entity from exceeding the appropriations limit of such
entity of government for the prior year adjusted for
‘.changes in cost of liv1ng and populatlon.

Sectlon 10 of Article YIII ‘B provides tha+ the
article is to bazome effective commencing .with the first day
of the fiscal vear following its adoption. Hence; Article
XIII B will become effective July 1, 1980.

S Section- 6 of Article XIII B will require, with
gertain exceptions; that "whenever the Legislature or any
state agency mandates a new program.or higher level of
.service on any local government, thé state shall provide a
subvention of funds to re;mburse such local’ government for -
the costs of such program or increased level of service e "

This. constltutlonal man&ate is. somewhat slmilar to
the present statutory- mandate provided by Section 2231 of
the Revenue and Taxation- Code. Segtlon 2231 also requires
that .thé state reimburse each locdl agency for all "costs
mandated by the state" and provides for such reimbursement -
by the State Controller. If a local agency believes that
it has rnot been fully relmbursed for costs .imposed by a
chaptered bill, "a procedure for maklng and determining-a
claim .for reimbursement is provided by Article 3.5 {com-
menolng with.:Section 2250) of Chapter 3 of Part 4 of
Division 1 of the Revenue ahd ‘Taxation Code.
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Honorable John W. Holmdahl - p. 5 — $805

. Co The initial determination regarding such a claim
is made by the State Board of Control (Sec. 2253.2, R.& T.C.).
If either the claimant or the state is dissatlsfied by 'such
determination, it may apply for judicial review of the
determination pursuant to Section 1094.5 of the Code of .
Civil Procedure (administrative mandamus) (see Sec. 2253.5,
R.& T.C.}.  If the .court finds that the decision of the .
board is not. supported by substantial evidence, it may order
the board to hold -another hearing, as directed (Sec. 2253.5,
R.& T.C.; see. also subd. (e), Sec. 1094.5, C.C.P.}). Ef-
under this procedure, it is finally determined that a claim
should be allowed, in whole or in part, the board is reguired
‘£0 So report to .the Legislature, which, in turn, is directed
to introduce leglslation to provide for an appropriation
sufficient to pqy the claims: allowed- (Sec. 2255, R.& T.C.).

Thé Legxslature would, weé think, be. permitted to
contihue to provide a similar procedure to implement the
" constitutional requirements of Section 6 of Article XIII B.
The primary difference will be that the requirement of
reimbursement {on.and after ‘July 1, 1980) will now be a
constitutional mandate, and the Legislature will be limited

in its ability to modify thls nandate by subsequent legisla—
tien.

. We po:.nted out abeve that Sect:x.on 2253.5 of the
Revenue and Taxation Code expressly authorizes a claimant
who is dlssatlsf;ed by the .Board of Contrdl determination
regardlng a claim for reimbursement: to apply for judicial

‘rev1ew of this determination. We also think that if, after

“a 'claim is allowed, the Legislature - -fails to provide an
appropriation for such claim as required by Section 6 of
Art;cle XIII B, further judicial rellef could be obtalned.

However, pursuant to. Section 10 of s. B. 388 the
Board of Control would be expressly préhibited by. statute
from considering the local.entity's claim for reimbursement
by the statute which created the alleged mandates. In these
circumstances, it would be unreasonable to require the local
entity to perform the futile act of flllng a claim for
reimbursement which the Board of Control 1s expressly
prohibited from considering.
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Honorable John W. Holmdahl - p. 6 - #B0S

In these circumatances, ‘we think that the local
entity would be permitted to file .an action for judicial
crelief without first pursulpg this administrative remedy.

We think that in such an action the coiirt could
either fix the amount of costs to be reimbiirsed or, more
likely, simpiy hold that the .provision denying administra-.
tive relief is unconstitutlonal and - thereby - rEquire the - _
local eritity to pursue such relief and require. the Board of

Contrél to cansider the claim filed notwithstanding the
disclaimer. . .

i B In this reqard, however, it is a well—establlshed
prihc;ple ‘of constltutional law that the commanding of
speciflc 1eglslat1ve actlon is beyond the poWwér of the
courts. The rule was stated recently in California State
Employees' Assn. V. State of Californla, 35 CaI. App. 3d
103, 108—109 as, folI'Ws- :

"... [T]he courts have no awthority to

compel a separate and equal branch of state
government 'to make appropriation of funds.
At the time of the filing of this action,
séction 1 of article III of the state Con-
stitution provided: 'The powers of state
government are legislative,; exeécutive,” and
JUdlCial. Persons charged with the exex-
CLSE of one power may not exercise ‘either
of' the ‘othérs except as permitted by thig’
Constitution.' [Wow Sec. 3, Art. III, Cal.
Const ] As stated in Mg;;s v.” English,

[9 Cal. 341, 349]):.'We-think the pOwer
to collect and approprlate the revenue'of
the State is one peculiarly within the dis-
cretion of the Legislature.. It is: & very
delzcate and responsible trust; and if not
used’ pr0perly by.the Legislature-at one
session, the pepople will be certain to
send to the next more dlscreet and faith-
ful servants.
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. ‘ ‘"'It is within the legitimate power
of the judiciary, to-declare the action &f
the Leglslature unconstitutional, where
that action exceeds the limits of the su-"
preme law;. hut the Courts-have no means,
and no power, to avoid the effects of non-
" actioh. THé Legislature being the creative
element in the system, its action cannot
be quickened by the other departments.
Therefore, when the Legislature fails to -
make an appropriation, we cannot remedy
that evil.. It is a discretion specially
confided by the Constitution to the body
possessing the power of taxation. There
may arise: exigencles, in the progress of
human affairs,.when the £irst moneys in
the treasury would be required for more
pressing emergencies, and when it would
be absolutely necessary to delay the or-
dinary appropriations for salaries. We .
must trust to the good faith and integrity
of all the departments. Power must be -
'placed somewhere, and confidence reposed
in some one.' . . ." {(emphasis in original,
| . citations and footnote omitted.) _

Stated more succinctly, if the Legislature fails
to provide reimbursement as reguired by Section 6 of Article
XIII B, a court could declare the statute mandating the new
program or higher level of services to be unconstitutional,
but the court would not be able to compel the Legislature to
appropriate funds to pay for such mandated costs.

The remedy of hold;ng the legislative mandate
unconstitutional is, however, more drastic than may be
required. It has been held that a public officer is not
required to expend funds in excess of the amount which is

. available to him or her (see Cache Valley General Hospital
v. Cache County {(Utah), 67 P. 24 £3%). Applying such a
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. rule here, a court could hold that the application of a
particular mandate was conditioned upon‘the appropriatlon of
funds by the state for reimbursement of the costs resulting
from such mandate. Under this alternativé; the mandate .

would not be unconstitutional, but simply- ;noperative, and
performance of the mandate would be excused until reimbursement
was provided. . .

Very truly yours,

Bion M. Gregory.
.Legislative ccpnse;

BY

Verne L.- liver o '

Deputy Legislative Counsel
vLO:ijp

Two copies to Honorable David A. Roberti,
pursuant to Joint Rule 34.

148




149




B7/06/95 14:58 _ - . | ND.SB6 PRo2-213

. ©9r15-989 15:11 : 915 323
.+ SEP~15-1999 15:1@ CO™ ON STATE MANDRTES 916 323 8248 P.@221
BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORN]IA :
IN RE TEST CLAIM ON: " No. CSM 97-TC-08
: Consolidation of Collscrive Bargaining
Government Cada Section 3540 et seq., as and Collective Bargaining Agreement
- added by Chapter 961, Statutes of 1975 et a] Disclosure
Government Code Section 3547.5, as addad by -
Chapter 1213, Statutes of 1991, and the ADOPTION OF AMENDED
. California Department of Education Advisory PARAMETERS AND GUIDELINES
52-01 - PURSUANT TO GOVERNMENT
. CODE SECTION 17557 AND
And filed on December 29, 1997 CALIFORNIA CODE OF
By the Alamada County Oﬁ."" ce of Education, REGULATIONS, TITLE 2, SEC’I‘IONS

Claimant. , 1183.12 AND 1183.2.

{Adopted on August 20, 1998)

DECISION

The attached amended Parameters and Gmdehnes uf the Comrmission on State Manda!es wers
hereby adopted in tha above-eatitled matrer.

This Decision shall become effective on Angust 25, 1998,

PAULA HIGASHI, B&écutive Director |

Fivinadaioh ] 95097 -t S/pgarar
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- Adopred: October-22, 1980

Amendments Adopted: 8/19/81

(Amendments applicable only to claims for custs m:urred
after June 30, 1981)

Amended: 3/17/83 .

Amended: §/29/83

Amended: 12/15/83

Amended: 6/27/85

Amended: 10/20/88 : .

Amended: 7/22/93:. e

Amended: 8/20/98

- Document Date: Augustzl 1998

HE I I Y

CLADMANT:S PROPOSED CGNSOHDATED PARAM‘E‘I‘ERS AND GUIDBL]NES
AS MODIFIED BY STAFF

961, Stanutes of 1975
Chapm-lzu Smrutssofwsl

. Cﬂhﬂivssargamns

Callecuve ,' Agree.m:nt Disclosura.

An act m repeal Am::lc s (cp menci wm Sunon 13@80) of Chapten- l of Di\nswn 19 of the
Education Cod, ard to add Chiapter 10.7 (commenting with Section 3540) to Division 4 of -
Title | of the Government Code, relming to public educational employment relaxions, and

making an appropriation. This bill, which was operative July 1, 1976, repealed the Winton Act
and enacted provisions to meet and negotiate, thereby cieating a collective bargaining

: annosphere for public school employers. Chapter.1213, Statutes of 1991 -added:section 3547. St

the Gavernrhent Code Govemmqu Code section . 3547.5 requires school districts to publicly -
disclose major provisions of 3 collective bargaining agreement after uegomtmns, bul b:fore the
agreement becomes binding. _ :

A. QEnmve Dn:z of Mandne

The' prov;sxons n:lat.mg 7. rhe - i ,' ccm.m durms of,: and appmpri.atluns for r.he
Public. Employmnl Belam Baa;d were.operative on-January. 1, 1976;. The -

provisions relatiog to the orgamza.tioml rights of employees;: th=xepresen:auonal rights

of employee organizations, the recognition of exclusive representatives, and related.

procedures were operative on Apn] 1, 1976, The balanace of the added prowsxoﬂs were

operative on July 1, 1576.

The provisions relating to Collective Bargmmng Agreement Dlsclosun: aclded by Cha'ptar' ‘
1213, Statutes of 1991 were operative on January 1,1992, The California Depastment.of

Education issued Management Advisory $2-01 dated May 15, 1992, to estahhsh the
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2 _ ' .

public disclosure format for school district compliance with thetest claim statute. _

Period of Claim .

Only costs incurred after Jamuary 1, 1978 may be claimed. 'I'hei.ninalclaunshnuld
have included all costs incurred for :ha:porlion of the fiscal year from J'ampary 1
1978, o June 30, 1978,

Pursuam to languige included in the 1980-8] budger. cla.uns shall po lon,ger be .
accepted for this pericd. All subsequent fiscal ymclatmsshmldbeﬂled wir.h l.he
Sl'a.ze Contoller's Ofﬁce for mmg ) o

'I'hs test elaim on Chapter 1213, Stamaes of 1991 was filed with !.he Commisswn on
December 29, 1997. Accordingly, the period of reimbursement for the provisions
relating 1o:disclosurs begirs July I 1996 Ozﬂyndxsaloém gosts mcuma after July 1,
1996 may be claimed.

Mandat:d Cost \,

Public school employers have mcuned costs by comp!yi.ng with tbe requirements of :
Sccrion 3540 through 3549.1 established 'by Cluptcr 961, Statutes of 1975. In

addition, some costs have been ipcurred as’ ‘d'result of  sompliance with regulations .
promulgated by the Pubilic Erbployinéit Relations Baard (PERB). Since these a:dvxty
costs (referred to collectively as "Rodda Act” activities and costs in this document), in
many respects. simply implement the original legisladon, It is intended thar these
parameters and ‘guidelines: tm‘c mibodmd thos: ic’g‘ulanons“or acuom taken by PERB
prior lo rDe't:-f:'m!::f.rr 31 1978 B o .

T eme g Lrerhesn
o e

cmﬂ Si.lgnmcmlem or Schoo!g Fﬂ_u_:_g B ;:

If the Counry Supezm:e:nd::n of Schools m&s & clmn on behalt‘ of more Lban ons school
dlstnct. lhc costs of :he :ndmma.l scboél dtsm:t must be' shnwn sr.parately

Goveggg Audlorl_t):

The costs for salaries and expensas of the governing authority, for mmple the ‘School
Superintendent and Goverming Board, are not reimbursable. These are costs of genera.l
government as described by the federal guideline eiititlad "Cost: Pruu:lplcs ind
Procedures for:Establishing:Cosr: Allocation Plans diid Indirect Cnst Rates t‘or Grams
.and Can!.mcts mth the. FedenI“Gov:mm, ASMB c-m ,

| FEP
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® S
F.  Certification | oo
The folibwiné urﬁﬁuﬁbhhﬁmm&ﬁy all claims:
'monsaswcsnm

THAT Secuon 1@&‘1096. inCIusive. of Ihc Govemment Code and
m.her appli:ab!c provismm of :h: hw havc been mmphe:l with; and .

s THATIam :bepersonamhbnzadbyﬂnlml agercy to file claim for funds
' \Vith the Sate:of Ca.lifarma“f* w‘s_

e e e Sighiimre of ‘Authorized Representative
Dam . EE LR -.',' T s e T M TR

T B e

_Title

'i‘elephonz-»ﬂ_ nn_xbcl_" :

Reimbursable activities mandsted by’ Chapter 961, Stanites’ 'of 1975 and Ch.apter 1213,
- Starues of 1991 aie grouped iﬂ& Sevei t.umpnnen:s.*ﬁl through G7. The cost of

ectivities grouped ifi #5561, 62, and G iré sub;ect to offset by the Iusmnc
cost of similar Winton Act activities as dascribed in Hz

1. Det:rmmauon ot‘mmp:um bugammg unil:s fo: repmemuun and
determination of the exclusive repraseuanvs

X terrinisig ;he composiﬂon
: byee & the Winton Acr;.and the .
pmcess for ﬂeu.-mimng approprial: bargaiuifg units including the
determnination of mg.nag , Supervisory apd corfidential employees,
" undéf Chapeer % of 1975, if. su:h acrivities were performad

. b.' _ ‘ "’, -‘;i'_-:‘..i;{;--’--‘. LI B0 gy Al twe Cﬁm may inel Ud.ﬂ
T receipt abd posting of tig mp:escnmnon and decertification notices and,
- If nexessary, adj\dmnun of such maters before the PERB.
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. o
" r. 'Show the scmal increased costs including salaries and benefits for

emplayer represensatives a.nd!or neccssa:y costs for connracled services
for the following functions:..

(1) " Developmens of proposed lists for unit determination beatings if
. done during the fiscal year being claimed. Sala.n:sandbenaﬁm
.- st be shown as. dcscnbed in- lu:m*HJ; K .

(2) Repte.smnnn of the puhlu: school l::nploye.r at PERB heanngs
to. deseamine bargaining units. and-the exclusive representative.,
. Acmal preparation tire will be reimbursed. Salaries-and benefits
must be shown as described in Item H3.

(3 . Jf. comrmvsuvices are ussd tor either (a) or (b) above.
' COTRTICE invoices must be submilted With the claim. Conrssct
costs rmst be shown as deacﬂh!:d in Item HS,

(4)  Indicate the cost of substitutes for release time for ermployer and
' exchesive bargaining unit witnesses who testify at PERB
bearings. The job classification of the witnesses and the date
they were abseny must aléo be submitted. Release time for
mlogmwimssesaskedtnaueud:hel’mhanngby
bargaming umits will not.be.relmbursed . Ve D

. (S) . Idemtify.the travel costs for emplayer representatives to.any -
' ,EERBhnring R:xmbursmxhaunﬂeamerm specxﬁad by
thg gov:rmng unpbye:sj nf r.hc loca.! puhhc school

8),  Costof pmpam:on for one; mnsmpr. per. PERB hwujg will be

Al

'“‘\-’\

1-._”;.* e

2. Elections and d:ugmﬁ:anon ;la:nons of umt\@n:scmuvca are rcunbursable in
" the eve;m ¥ Pubhc Iy £ nes that a question of

Wi 15, described in Irem

¢ T‘he salary and benefits of a school employsr te.prcscntatwe if required
by PERB for thme spent observing the counting of ballots, will be
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s .
reimbursed. The répresematives’ sa.lary must be-shown as described in
Tem I-I3

Neégoriations: R:mbunable functions include - ra:::pt of exclusive

ccptmq—pmposal. +holding of public hearings, providing a

ngb).e of copies of the employer’s proposed contract 1o the public,
pres n of the initial district.contract proposal, pegotistion

A

‘|nanddism’h1Uonnfn:nm1alcomctasmnt

j :if" ©SHow the oosu of salm mi b:n:ﬁr.s fqr em;ployer representatives

participating in negotiations, Comracted services will be reimbursed.
-5 Qsts for maximum,of five publis.school.cmployer representatives per
-~ umt. Per Degonianon session will be reimbursed. Salaries and benefits
mlm bc stmm,as dqcrlbed on Pag; A,:ltem H3.

T AR

LA"

' employeea pnmc.ipang in n:gotiadun planning sessions. Contracted
. services for eroployar, representatives will be-geimbursed. Salaries and

benefits must be shown as desu-lbed inI:-HS
el gy e
c. Lndacate the m of subsnmtu far release time of exclusive bargaining
ok m: hel Sk v - St i = Irohocantn— e b O o b d !
o Pn;m \ymit ¢ ive that rpquised a substitute and dates the
t worhci Substitte costs-for 4 maximum of five .
rcprsemanm per unit, per negotiation session will be reimbursed, The
i sa.lancs of union represgmauvs are.pot ::tmhursable .

a4 Msonahlcax@ofw unfor.a ;;opy ofth: u:.mal contract
proposal and el coun'act. ‘which is applicable and distributed to each
employﬂ' = b {i.e. supetvisary; management, confidential) and
. ngqm% of copies for. public information will be
reimbursed vide deal) of costs and/or{nolude invoices. Costs for
copies of a ﬁm.! coatract provuled to collecrive bargauu.u.g unir members
. 4re not remb\mhle C ;

b Sho\g the m gt' sa]anu and bpneﬂr; fm.'&employer representatives and

ER

5 ‘.| AT
A e P

3 a.tt usad fgr a. m:l./g; b above. conrrazt invoices
. Commct costs must be shown as described in Item

J..

‘ yearmmgmmst” be submﬂﬂd n

‘.l
ST
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5 | ' .
4. lmpasse Proceedings T |

a. Medistion

(L Casls for-salaries ard- benéfiu for’ anploye-.r represenmuve
~persoapel are reimibursable.’ Cunn-asred services Wil be
reimbersed. ‘Costa for 4 maximiisi ‘6f five. pubh: school
“effiployer represéntatives per mediation sagsion will be
';‘;u:hmed Salanes and bensﬁts st be shuwn as descnbed in
- Hs' .

| @ ~Ind.u.-aa= the costs of substmm:s for the rclmc nme of exchusive

bargaining unit represemauv:s during impasss procesdings. The
job chassification of the employes witnesses and the date they
were absent sbaﬂ be indicated. Cosls for a maximum of five

(3) Renumot‘fa:xlm:swﬂ[bemunmed
@ Cmofd:emedmorwulmtbct:mbursed

Gy - Ifcomwmsmuscdund:rl contraci invo:ces must be - .
mbmmdwithtbeclnm Conmtcns:um:stbeshownas
".desr::i:\edmlwmﬂs '

b. Faq-ﬁ.mlmg pubhcanon of ‘the ﬁndmgs of the fa:ct-ﬁndmg panel. (To
the extent fact-Gnding was raquuedundenhnWmnAmdmng
. th: 1974—75 ﬁsu!ym com arenm rcmbunable)

{1 - A.ll costs of the school employer pa.n:l rcpre.senmwa shall be
rumbwwd Salulesan:lbcmﬁmmustbeshownasd&nbedm
ltcmm.

i

2) Fxﬂy percent of Ihe costs muma.lly ‘ibcirred by the fact-finding
- panel shall be teimbursed. This may include substimtes for
release time of witnesses ‘during t‘act—ﬁn!mg pranaedlngs and the
. - rental of faciliries required by the panel.

(3) Spet:la! costs imposed on the public schoo] employer for the
devclwmofumgucdamreqtﬁredbyafamﬁndmpmlwm
be reimbursed. Desciibe thé special cosis and explain why this
dara would not have been required by a fact-finding panel undar
the Winton Act. Salaries and bensfits must be shown as
described in Item H3.
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o o
"5 Coliective Bargaining Ayeemembuclosm

Disclosure of collecme ‘bargaining agreement after aegotistion and bqfore adoption by
.governing body: as Féll Wy Goverfifient Code section 3547.5 and California State
Deparunent of Edt.uﬂqn Management Advisory 92-01 (or, subsequent replacement), -

' atached 1o thé“aiended Pifirneters 4d Cuideiines, Proeedures or formats which
exceed (hosE or whishdiplicits actividés Tequirsd indet ady other statute or executive
order are not rumbu:sabk under this iten.

¢
1

I Y A T e SR e 2% m"“ i
g . Pf"g“pmthe }nﬁsanddqcmnents.asspeuﬁed
b.  Distribute a copy nf the disclosuré forns dind documents, to board memberS.
along wirhampyof:hepmpoﬁeda , 28 spesified.

gresment
T B S q:‘.ﬁ L e min
féh‘ m.u o °mﬁﬁ!;dq=!lmenumdofﬂnpmpos=d

" igrecment éiﬁble %o the public, prior to the day of the public meeting, as

d. - Training emplover’ s“pzrsonml on*prepannon ‘of the disclosure forms and
y - -deeuments; as;specified. e

e, Shppliesand masctials fece "&ziry tofp"repa:e !be disclosure forms and -
documems, as specified.

. ForS.a, b,andc.lis lhe dam(s) of the,public hearing(s) at which the major provisions
. , of the- agxp:mgm WRIE ¢ osed in eccordance with the requirements of Government -
Code section 1547.5 mstpment ‘af EducationAdvisory 92-01 (or subsequent
rcpla::men!}

6. Cotitract dmministration and’ adjudic.a:ian of cnmra;t d.\spu:s cither by
arbitrarion or litigation. Recimbursable funcrions include grleva.ncu and
admunsnuonnddnmmofthe;om:;

FHLE

‘!;Bt -M\

a. Salaries and benefits of employét pe.:‘sonnel ifvoived in adjudication of
niracted services vnu 2. I8 nnburs.ed. Salaries and
*:l wf ?JM' 1 ”

Chvtat R gra K
L e MM

eSSary for‘mlase time of the representatives of an

during sdjudication of contract disputes. The
§ withesses and the. dates they were

c: R:ascugblé'ébsts anun-ed :or a reasona '}_e m:mber of r.mn.mg sessions
- held“for ww ‘and’ mnnag:me.at ‘personnel on contract .
admmsmcnfmmmn of '-JF gotiated contragy are ;embursable
- afions thectings are not reimbursable. - -
PBTSOM.I T ~' 1 PN D?ﬂl Ptﬂm& i. &:i classes,
| canferencu. mm \iv,rk.‘s”hof:‘é,' ard tifie spent by employees

i-"ln"o '::";.“.

o :anendmg such'r _ }rgm n:#aﬁlcr Similarly, purchases of )
' o ‘ bodks* dnd wibecriptions for potsona] &evelopmr.-nt and information
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: | @
purposes are not reu:nb.n-sable. Salaﬁes a.nd b=n=t'it.s must be shown as
described in erh H3.

' d The cust ofonc éript per heanng wi.ll he reimhursed

LYt ool

1. Reasopable pubh: sr.huol  emp px_ér eosts asmiaw:l vyith issues of
mﬁspuuwmch préemdhefoferm ;
Trape mﬂg.‘.-n. B S TR : AF

1
*wm.:" oY l'lc kI FINE
- o gl S udn:b ﬂnﬁh‘ml
- . i e dure ok
T feinibarsable, .

~3.  “Wherethe. pubhc schookemployer-is merplamuﬁ in & ¢ourt suit
. to appeal 8 PERB rulmg. tosts are reitfibirsitile only if the

.. public schogl empl ﬁycr is the prevming p A{after all appeals,
ﬁmi %q nle . b W

SR Wi Ay e N ls- alloWwed whére the' publz: school employer .
W e ln © e.; - hat filed actiinairectly Withthe courlsi‘ﬁthm: ﬁrst submitting
ST R . I _-:.'5“-‘.";& W tﬂm ir "W )

L Notmml;gmmshallbepmvxdedforﬁlmgafm:us curiae
TLommekTE LT s

Ly
b il

=
i - AR
" o Ll

i .ll e

£, Expcn withess £255 Will bé reimiirsed ir tha w:tness is urled by the
publr: s:hoolﬂemp}oy R e

I‘i i

RTINS - o - TN, : AR T
. 36 dhiiction cor or, copies Gf@M mnuact which is
_ g'dmpmg wlll be reimbursed.
B

FYats]

describedmnéﬁm

- L Unfnu‘ ia.bor pnu:m:: i

U

AL

3 P
ices contracted by, the. pubhc school employer are
‘and b:ﬂﬂﬁis_fhdst be shown as.described in Item .
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C e HB. ..

Ind.lca.m cost of mbsnmtes for n:lﬂse tm for repmenr.auvcs of .
exclusive bargaining units during adjudication of unfair practice :harges

The cost of one :ranscnpt pet PERB hu.ring will be reunlmrsed

R:uonable :eproducmn costs wﬂl be rexmbursad '
,' ‘Expert wimess fees wﬂl be reunbumed Lf r.hc mmss is called by the

pubhc schoeol qhy:r annc

If contract services are used unier “a” abgve, canuacr mvoices must be
submititd. Contract costs finust be-shovim as described in Item HS.

No reilnbursciser® for an appeal of an unfair labor practice decision
-Shall:bé-dllowed where tha Pubhc Employee Rehtmns Board is Ihe
prev?-ﬂinc paity.

')r?

it for filing of amicus curiae bricfs shall be allowed.
5t for Subrission of Clalm i

4"-"‘ ..... . B -n vy Rl 1 B *

1 e ﬁD:SCﬂpT.lﬂn .of the Acmm.'y -Follow:the:outline of tbe clalm components. Cost
© & must.be shown. sqnm:ly by component attivity. Supply ‘worklogd data
© requestedias paft of the duscnpt.iondﬂ support-the level of costs claimed The
selection. of: apprapm:e mu th: respom:bzliw of thc clamnt

2. Quan::fy 'Incmsed Caosts: Pubhc schoo! employers will be reimbu.rsad for

“htreasedm i

" as a mun of complim:e with the ma.ndar.e
Farconponmtacnvmu Gl GZ andGS |

'"“J\I‘

Determination 6 b incressed costs® for &ich of these thice -

. componets requirss - the cosis 6f Eurtent year Rodda Aet iclivities o be
- offset*{rediced] by the cost'of the hase-yeir Wikion Act actxvxnes The

W:.nwn Acz baso-yw is generally ﬂscal yw 1974-‘?5

'|

Wmmn Act bu.sn-y:a.r costs ‘are ad;ust:ﬂ’by ‘v.he Imphc:t Pn:e Deflator

- ‘prior'to’offset-agaifist the Elirrent yea:’Rnddi‘Act costs for thase three
- componems:: The Imphm:!’n:: Deflatsi shall bn:‘l:sted in l.he fnnual -
‘claiming instructicns of ‘thie: Srau: ‘Controllar.

"'“Theé cost'of & ‘claimint's'e ‘Bliffent yéar Roﬁda ‘Act activities are oft‘sef
[reduced) by the cast of the: ‘basé-yedr’ Whittin Ast ctivities either: by

matching each componnnt" ‘When claifants €in providé sufficient
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10 ' | ‘ .
docummentarion to segregate each COoTnRpOnenT of the Winton Act base-year
aclivity cosss; or, by combining all three componants when claisnants

- cannot satisfacworily segregate each component of Winton Ast base-year

. m. s R N Y TR BT .

b. -For cnmpmm acnv;r.-s 64 Gs u.-d G'r

All a.uowah&e amv-ny r.osts for thrse thm: Rodda Act componenns are
"imcreased costs ™ since there-were no similar activitiés required by the
Winton Act; therefore, thers is no Winton-Act.-base-year oﬁset to be

calcula:ed _
E oA . 2 ?«:_u,,y. :v,!.! . N ,:.g:“_ | R ',aADuJIL_l .:.l. ;, . - . ,“; |
- “1914—1975'- .. - 1.490.1879-80 FY
e w0 T e 1,560 198081 FY
. 1.657.1981:82 FY
- 1.777 1982-83 FY
T 1:884.1983:84 FY |
3. Salary and Employces}Benefits: Showthe classification of the émploysss. | .
involved, amount of time spent, and their hourly rate. The worksheet used m :

compute the bourly: salsry. rate;must bie subminted with: your-claim. -Beneflisiare
reimbyrsable..: Acmal benefit percent:must:beiitemized. - If-no jternization is .
submitred; 21 ‘percent must:be :used-for-computation of claim.costs:: Identify the
classification:of employess.committad: to.functions:required-under the Winton
Ac.tandﬂ'sosemquuudbydupmrﬁl Stammsole?S

4. Scmm and Supphes Only expendm:r:s wh.ic.h :an be rdent!ﬂed as'a direct
cnstasaremhafth:mrdanecanbcchmed

5. Professiona! and Cnusn.tm Services Sepuntely show t.he name af
_ professionals or consaltants, specify. the functions the. consultars performed
 relative to the mandare length of appointment;.and the.itemized costs for such
services.: lnvoices- mmst be submitted as supporting docimentation with your
claim. The MAaximeyy mmbu.rsable fee for-contracted-services is $100 per -
hour. Anaual retaiper fees shall be no greater than $100 per hour. Reasonable
. .~.expenses. will also be paid;as:idemified-on-the -monthly.- billingd' of consultants.
... Howeyer .triyel cxpenses. for. :ansﬂtam and ;experts; (including attorneys) hired
by the cla:.man: shaﬂ ‘not be.reimbursed iin an amount;higher-than that recsived
"’ by State employees. as mbnshed ,unde:: Title 2, Div. 2;-Section 700ff, CAC.

6. .. Allowable Overhead Cast: School districts must use the Form J-380 (or -
subsequ.:m replacanm:) »mn—n:stncuVe mdua:t c,psl rate, prowsmna.lly approved - .

......
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County Offices of Education must usa the Form .r-ssa (or suhsequent

- replacement) non-rearictive indireet cost rate pramuonally approved by the.
California Department ofEdueauon

Community College Districts must use one of the fallowing thres altenmes'
* A Federally-app rare based on OMB Civeular A-21;,

o The'State Controlier's FAM-ZQC whn:h uses the CCFS-BI lior -

¢ Sevem peﬂ:mt m&).
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PROOF OF SERVICE BY MAIL

I, the undermgned, declare as follows:

wy

Iama realdent ofthe County of Sacramento, and T am over: the age ¢ of 18 yesars and nota
party to the within actmn My place of employmeit is 4320 Aiibiirn BI¥d., Suite 2000,
Sacramento, CA 95 841 ' . )

On May 21, 2002 I served ﬂle Response to Depar!ment of Fmance, Bmdmg Arbitration,
CSM-OI-TC-O7 by placing a true copy thereof in an envelope addressed. to each of the
persons listed on the mailing list attached hereto, and by sealing and depositing said
envelope in the Untied State mail at Sacramento, California, with pestage thereon fully

. prepaid.

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declarauon was executed this 21st day of May,
2002 at Sacramento, California. .
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Ms, Susan Geanacou, Senior Staff Attorey
Department of Finance

915 L Street, Suite 1190

- Sacramento, CA 95814

. Ms. Glenn Haas, Bureau Chief
State Controller’s Office

Division of Accounting & chortmg
3301 C Street, Suite 500
Sacramento, CA 95816

Mr, Leonard Kaye
County of Los Angeles
Auditor-Controller's Office

. 500 W. Temple Street; Room 603
Los Angeles, CA 90012

Mr. Tom Lutzenberger, Principal Analyst
Department of Finance
... 915 L Street, 6* Foor

Sacramento, CA 95814

Leslie MeGill .

. California Peace Officers® Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Mr. Keith B. Petersen, President
Sixten & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Jim Spano

State Controller’s Office
Division of Audits .-
300 Capitol Mall, Suite 518
Sacramento, CA 95814

Mr. Danie] Terry

California Professional Firefighters
1780 Creekside Oaks Drive, Suite 200
Sacramento, CA 95833
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EXHIBIT D

STATE OF DALIFORNIA o e ARNOLD BCHWAHZENEUGER, Govemor
COMMISSION ON STATE MANDATES ‘

o NINTH STREET, BUITE 300
&amsmo CA BGBi4

_ NE: (B18) 323-3662
- FAX: {916) 446-D278
E-mall: saminfo@cam,oe.gov

March 23, 2006

Mr, Allan Burdick
DMG-Maximus :

4320 Auburmn Blvd., Suite 2000
Sacramento, CA 95841

And Interested Parties and Affected State Agenciés (See Enclased Mailihg List)

RE: Draft Staff Analysis and Hearing Date
. Binding Arbitration (01-TC-07)
City of Palos Verdes Estates, Claimant '
Code of Civil Procedure, Sections 1281,1, 1299, 1299.2, 1299, 3
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9
‘Statutes of 2000, Chapter 906

Dear Mr. Burdick:
The draft staff analysis of this test claim is enclosed for your review and comment.
Written Comments
. Any party or interested person may file written comments on the draft staff analysis by
" Thusday, April 13, 2006. You are advised that comments filed with the Commission are

required to be simultaneously served on the other interested parties on the mailing list, and to be
accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to
request an extension of time to file comments, please refer to section 1183.01, subdivision (c)(1),
of the Commission’s regulanons . :
Hearing
This test claim is set for hearing on Thursday, May 25, 2006 at 9:30 a.m. in Room 126 of the

. State Capitol, Sacramento, California. The final staff analysis will be issued on or about May 11,
2006. Please let us know in advance if you or a representative of your agency will testify at the

hearing, and if other witnesses will appear. If you would like to request postponement of the
hearing, please refer to section 1183.01, subdivision (c)(2), of the Commission’s regula‘uons

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regerding the-above.

Nom Q@m e

PAULA HIGASHI -
Executive Director

Enc. Draft Staff Analysis-
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. Hearing Date: May 25, 2006

" JAMANDATES\2001\01-TCON\TC\DSA.doo

TEST CLAIM
. DRAFT STAFF ANALYSIS
- Code of Civil Procedure Sections 1281.1, 1299, 1299.2,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9
Stafutes 2000, Chaptei'905

Binding Arbitration
© (01-TC-07)

City of Pios Verdes Estates, Claimant

. STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS,

01-TC-07 Binding Arbitration
Drapt Staff Anaiysis
167 -




STAFF ANALYSIS

~ Claimant. .

City of Palos Verdes Es'tates

Chronology »

10/24/01 ~ City of Palos Verdes Estates ﬁledtest claim with the Commission
01/10/02 The Department of Fihance submitted comments on test claim with the _

Commission
05/22/02 City of Pelos Verdes Estates filed reply to Departmeni of Finance
: comments o
03/20/06 Commission staff issued draft staﬁ'analyms
Background |

This test claim addresses leglslauon mvolvmg iabor relations between local agencies and their
law enforcement officers and firefighters, and provides that, where an impasse in negotmuons

hias been declared,.and if the' employee organization so requests the parties would be subject
to bmdmg arbitration.

Smce 1968 local agency labor relatxons have been govemed by the Meyers-Mlhas-Brown o
" Act.! The act requires local agencies to grant employees the right to self-organization, to form, . ,
join or assist labor organizations, and to present grievances and recommendations regarding

wages, salaries, hours, and working conditions to the governing body. The California

Supreme Court has recognized that it is not unlawful for public employees to strike unless it

has been determined that the work stoppage poses an imminent threat to public health or

safety. Employees of fire departments and fire services, however, are specifically denied the

right to strike or to recognize a pncket line of a labor organization while in the course of the

performance of their official duties.> Add.ltmnaily, the Fourth District Court of Appeal has

held that police work stoppages are per se illegal.*

Under the Meyers-Mmas-Brnwn Act, the local employer establishes rules and regulahons
regarding employer-employee relations, in consultation with employee orgamzanons The
local agency employer is obligated to meet and confer in good faith with representahves of
employee bargaining units on matters within the scope of representauon If agreemerit is
reached between the employer and the employee representatives, that agreement is

! Government Code sections 3500 et seq,; Statutes 1968, chapter 1390.

2 County Sanitation Dist, No. 2 v. Los Angeles County Employees' Assn. (1985) 38 Cal.3d 564.

3 Labor Code section 1962. _

* City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal App.3d 1568 |

5 Government Code section 3507. - : : ‘ : - .
$-Government Code section 3505. ' :

01-TC-07 Binding Arbitration -
- 168 Draft Staff Analysis




memorialized in a memorandum of understandmg whlch becomes bmdmg once the local
governing body adopts it.” : .
Reldted Test Claim — Lécal Governmem‘ Empl """:.enr Relandns OI-TC 30

A related test elarm was, filed on Avgust 1, 2002, regarding statutory changes to the Meyers-
‘Milias-Brown Act (Stats 2000, ch. 901) and regulations mplemenhng the statutory changes -
(Title 8, California Codé of Regulatlons, §§ 31001 61630) 'I'hat test clarm has it yet been
brought before the Comm.rssron

Test. Claim Legslarzo

The test clain leglslzmons added several sections to the Code of le Procedure provrdmg
" new, detailed procedures that could be invoked by the employes organizZation ifi the event'an
impadse in negotiations has been declaied. Section 1299 sthted‘ the followmg legrslatrve ‘intent:

The Legrslature hereby finds and declares that stnkes taken by ﬁreﬁghters
ahd lavw efifotcenient officers agingt public’ employers are a tstter of
statewide doncern, are'd predictible’ ofisequénice of labor stife and* poor’

. mofale that is-ofters the otitgiowih of substhhdad wages atid benefits, and
dfe 16t in the public iftéfest’ The Legtﬂature fuirthiér finds dnd-declares thiat
the dispute resolutiol’ procediifes containéd in thiy tifle provids the
appropriate method for resolving public. sector labor. disputes that could.
otherwise lead to strikes, by firefighters ordaw enforcement officers. .

- Itis thie intéit OF the Legislahite to piotect the tidalth dnd vielfire of the -
public by providing impasse remedies necessary to afford public employers
the opportunity to safely alleviate the effects of laboratrife that would
otherwise léad to strikes by firefighters and law enforcement ofﬁcers Iti is

' fllrther the inkent of the Tegi atiiré thht, in or&éi' theffecnibite i its” ,
preddi‘ninimt purpose, this txtle be canistriisd to Apply broPdl; a‘l piblic -
et pioyers, meludmg, bt not ’I;mlted t'o Ichhat'ter clties coumies ‘and cities ‘ e

and coir_ntres in thi§ state. - &

Itis rrot the intent of the Legrslature to alter the seope of issues sub_] ectto
collective bargaining between public rgﬁloyer; and employee orgamzatxons
represenﬁ.ng ﬁreﬁghters or law efifo erit officers.

. The provisions of this title af¢ ‘iifefided by the Legrsla"turé to goverh the
resolution of impasses reached in' collective bargaining between piiblic
employers and employee orgamzatlons representing ﬁreﬁghtem and law
enforcement officers over economic 1ssues that remam in d1spute over their
respective interests.. :

The legislation provided that rf an impasse was declared after the partres exhausted their
mutual efforts to reach agréement over matters within the scope of the negotiation, and the

* - parties were unable to-agree to the appointment of a mediator, or if a mediator agreed to by the

-parties was unable to effect settlement ofa drspute between the partles, ‘the employee

7 Government Code section 3505. L
. ¥ Statutes 2000, chapter 906 (Senate Bill 402).
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orgarization could, by written nouﬁcatlon to'the emiployer, request that their differerices be .
submitted to an arbitration panel.’ Within three days after receipt of written netification, each

party was required to designate one member of the panel, and those two members, thhm five

days thereafter, were required to designate an additional ithpartial pérsoin with experience in

labbr and management dlspute resolutlon to act as chmxperson of the' arbm‘atlon panel,

The. arbm'atlon panel wis reqmred to.meet. with the parties within ten days aﬂer its
establishment, or affer any additional periods of time mutually agreed upon.'! The panel was
authorized to make inquiries and investigations, hold hearings, and take any other action,
including further mediation, that the panel deemed appropriate.'? Fivé days prior to the’
commencement of the arbitration panel’s hear;ngs, each of the parties was required.to submit a
last best offer of settlement on the disputed jssues.” The panel decided the disputed issues
separately, or if mutually ag;‘cx:lf by selecting the last best offer package that most nearly

- complied with specxﬁed factors

The panel then delivered a copy of ;tg decxsxpn to t},Le parties, ut the decmmn could not be
pubhcly chsc,losed for five days The. decmon was not binding during that period, and the

panel’s demsmn At the cnd of the ﬁw—day enqd, the dgmgmn B it ma¥ -have been
modified by the parties was publicly dlsc,loseq{p and binding on.the parties.

Code of Civil Procedurs section’ 1299.9, subdivision (b), rirowded that, unless otherwise
agreed to by the paities, the costs of the arbitritioh proceeding dhd the expénses of the
arbitration panel, exeept thoge of the- el:uplt;.v}yerr representatlve, Would b¢ borne by the employee

organization, RE T e N .

Test Claim Leg;glatzon Dec!&red Unconsﬁmﬂaﬁdi

The test claim legxslat,\on m 1ts ex; g Ia:ed unconsutl,ruonal by the Caleorma
Supreme Court on Apn,l 21, 2003 as wolagp,g pomonp of arpcle X1 of the California
Constitutiop.® The basxq for the. decision is t}lag the legislation: 1) depnves the. county of its
authority to prov1de for the compensatlon of its employees as guaranteed in drticle XI, section
1, subdmamn (b), and 2) delegates toa pnvate body the power to mterfere with local agency

% Code of Civil Procedure section 112_9‘9'.4, s'ubd_iv_isi'onl. (a). .
'° Code of Civil Procedure section 1299.4, subdivision (b).
! Code of Civil Procedure sectxon 1299 5 subdwlsmn (a).
2 Ibid, ' -
* Code of Civil Procedure section 1299.6, subdmsmn (a)
4 Ibid. .. . -
¥ Code of Civil Procedure sectlon 1299 7, subdmsmn (a)
16 pid . : S
17 Code of Civil Procedure section 1299 7, subdmsmn (b)

B County of Riverside v. Superwr Court of Riverside Co:mty (2003) 30 Cal. 4“‘ 278 (County of .
Rwerside)
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financial aﬂ'alrs a.nd to perferm a mumc:pal function, as prohlblted in a.rtlcle X1, section 11,
subdivision (a).'

Clalmant’s Position

The claimant contends that the test claim legwletmn ccnstltutes a rexmburaable state-mandated
program within the meaning ¢ of article XIiI B, sect:on 6of the California Constitution and
Government Code section 175 14. ,

Claimant asserts that costs for the followmg acuwues will be incurred a.nd are ne:mbursable

Llhgaﬁon costs until such time as there i isa final jadgment on the coristitufionality of
é.B 402 mcludmg actions for declaratory rel:ef opposntlon petitions’ to compel

y arbltratxon, and remltant appeals

Costs for training agency managemeti, counsel staﬂ' and members of govermng
bodies regarding S.B. 402 as well as the intricacies ‘thereof,

Costs incident to restructuring bargaining umits thit ifichide etniployess thiat afé covered
by $,B. 402 and those which are not covered by, S.B, 402.

Increased stnﬁ‘ time- m,p:eparmg for negotiations in order to gollect and compﬂe
comparability data specified in Code of Civil Procedure, section 1299.4.

Increased time of agency negotiators,: mcludmg staff, consultants; and attorneys, in

handling wo track negotiations: those economic issues which are subject to S.B 402
arbltranop and those issues wiuch are not sub_]ect to arbitration.

T1me to p;.;epare for and consult \ th the governing board regardmg the last best and
firial offer to be submitted to thear_ltrahon anel. -

Time to prepare for and paxtlclpaie in any medmhon process

Consiilting tinie'6f negoﬁaitors staffand coiinsel in selectmg the agency panel member

Tiihe of the agency negoﬁators staff aﬁd counsel in vettmg and selechng a neutral -

arbitrattr.

Time of th‘e.agiEne‘y negotiators, staff afid ‘éBurisel in ‘briefing the'| agency panel member

: Time of the agency negotmtors, staﬁ' and cmmsel in preparmg for the arbitration

hearing: - 3

Time of the agency negouators staff aud counsel m vettlng, selectmg and preparing
expert witnesses.

. Time, of the agency panel, member and attome,y in, pre-arbltrahon meetmgs of the panel.

Staff and attorney time involved in discovery pursuant 1o Code of Civil Procedure,
.sections 1281,1, 1281.2 and 1299.8.

Staff; attorney, witness and agency panel. member tnne for the hean.ngs

Attorney time in preparing the closing brief.

Agency panel miember timie in consulting in closed sessions w:th the panel.

Time of'the attomey, negotiators,-and staff in consultlng Wlth the agency panel meimber
prior to the issuance of the award.

Time of the attorney, negotiators, staff, iagency ‘panel member, and governmg board
consulting regard.mg the award and giving directions to agency negohators

¥ County of Riverside (2003) 30 Cal.4" 278, 282,
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s Time of the agericy negotiators to negottate thh the union’s negotlatmg
representatives based on the award.

s Costs of implementing the award above those that would have been meurred under, the
agency’s last best and final offer.

” Costs of mev1table ltttgatlon regardtng the mterpretatton of entlcal prowsmns of the
Taw Which are a.mb1guous iticiuding the fact that the act covers “all othér foffiis of
remuneration,” and covers employees performing “any related duttes” to ﬁreﬁghtmg
and investigating,

* An additional mtzmglble cost element at the last best offer phase of negotiations,.
-mvolvmg "enhaneemeiits” to eompensatton packages that may be added when ‘the local
_‘agency perceives possible vulnerabilities in its negotatmg posmon, estimated to be an

overall 3% to 5% increase based on the most recent negottatlons w:th the Palos Verdes
" Estates Police Ofﬁeers Assootatlon.

Department of Finance /POSltIOIl

Department of Finance submittéd comierits on the test clatm coneludmg that'th
administrative atid eompensatlon costs Claiified in the test’ claitn érenot telmbursable costs
pursuant to article XTI B; se¢tion6-of the California’ Constitution, based ori various court

decisions aid ‘the provmlons of the test clann leglslatlon Speetﬁcally, the Department asserts
’ mat . I'. o . :-w l

1) thetest elalm legtslatton does not create a new progra.m or htgher level of service in
an existing prografm, an& ¢ Cos a.lleged do not stem from ‘the performance ofa

.2)., alleged htgltet eosts for compensattng the cla,tmant’s emp],oyees are.not;
... reimbursable, since compensation of employees in general is &-cost that all .
employers must pay; furthermore, allowing reimbursement for any such costs could
“undermine an employer’s incentive.to collectively bargain in good faith;” . -

3)" alleged cost forincreased compensation ismot unique to lgcal government; even
‘though claimant may argue that compensation of firefighters and law enforcement
officers is.unique to local government,the “foeus must be on the hardly unique
function of compensating employees in general;”and . - .1

- 4)” Codg 'of Civil Procedire section 1299.9, subdlwsmn (®), pfovndes thiat costs of the
arbitration procéeding iind éxpérnises of the arbitration panel; excépt those of the
employer representative, are to be bofme hy the' employee organizatiori;‘in the test
claini legislation, the Legislature spécifically fourd that the diitiés of thé local
agency employer representatives are substantially: similar to the duties fequired
under the ‘current collective bargaining procedurés and therefore the costs incurred
in performmg those duties are not reimbursable state mandated costs; and thus,
during the course of arbitration proceedings; “there are not any net costs that the
employers would have to incur that would not have been incurred i m good faith
bargaining or that are not covered by the employee organizations,”
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution®® fecégnizes
" the state constitutional restrictions on the powers of local government to tax and spend.” “Its . -
purpose is to preclude the state from shiﬂiﬁg financial responsibility for carrying.out:-
governmental functions to local-agencies, which are ‘ill equipped’ to assurne increased
financial responmblhhes because of the taxing and spending limitations that articles XIIT-A
and XIII B impose.”* A test claim statute or executive order may impose a reimbursable
state-mandated pro 2grm:n if it orders or commands a local agency or s¢hool dnstnct t0 engage in
an actmty or task.“ In addition, the required actlvaty ‘ot task must be 1 new, constituting & “new
program,” or it must creaté -4 “higher level of semee“ over the prevmusly required level of '
service, _

" The couits have defined a “prograrn™ subject to arhele XI1I B, séction’ 8, of the California -
Constitution, as one that carries out the governmental function of providing pubhé' s&ivices, or
alaw that i impogses upique requ:;ements on local agencies or. school districts to 2}Jtlem'n;'.lzlt a
state pohcy, but does not, apply generp.lly to all resu,dants ancl entities in the state. _
determine if the program i3 new or amposes a h1gher level. of service, the test claim .leg;slatmn
must be compared ‘with the legal requuerpents in eﬁ'ect 1mmed.1ate1y before the enactment of
the test claim legislation**- A “higher level of service” ocours when the new “reqmrements
Were mté.ﬁded 10 provide’ an enhnnced service to the pubhc w2l -

, . Artlele XZ[II B sectmn 6 subdms;on (a), (as amended by Proposition lA in November
2004)-provides: “Whenever the Legislature or any state.agency mandates a néw-program or
higher level of service on any local government, the State shall provide a subvention of funds
to.reimburse that local government for the costs of the program or increased levei of service,
exc;ept ﬁmt the Leglslature may ,but need not, prowde a suhventlon of funds for the foﬂowmg
mandgtes: (15 Leglslatlve § fequésted by the local' agency affected. (2§’ t.eglslaﬁon
defining a new crime or changing an existing definition of a crime. (3) Leglslatwe mandates

. enacted prior to J anuary 1, 1975, or éxecutive orders.or reglﬂanons lmt:lally J.mplementmg

e legmlauon enacted pnor to January 1 1975 ” s o

30 Cal.4th 727 735.
z County of San, ,Dzego v. State af California (1997) 13 Cal 4th 68 81,
2 Tong Bedch Unified School Dist. v. State afCalgf'ornia (1990) 225 Cal App.3d 155 174,

% San Diego Unified School -Dist. v. Commission on .S‘rate Mandares (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Uniﬁed SchooI District v. Homg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar)

. ® San Diego Uniified School Dist;; supra, 33 Cal 4th 859, 874; (reaffirming the fest setoutin -

C‘ounty of Los Angeles v. State of Caly‘brma (1987) 43Cal. 3d 46,56; Lucza Mar, supra,
44 Cal,3d 830, 835.).

% Sin Diego Uny‘ied Sehool DI.s‘t supra, 33 Cal. 4th 859; 878 Lucla Mar, .s‘upra. 44 Cal Sd
830, 835.

2! San Diego Uny‘iedSchaol Dist., supra, 33 Cal.4th 859, 878,
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_ Fmally, the newly requlred activity or increased level of service must impose costs mandated .
, by the state. 8 _

.f.'

. The. C‘omm:ssmn is vested w1th exclusive authonty to ad3ud1eated13putes over the existerice of
state-mandated programs within the meaning of article XIII B, section 6.2 In making its
‘ dec:swns, the Commission must strictly ‘constrie article XIII-B, section 6 and not apply-it as

an:“equitable rem g'to cure the pereewed unfmrness resulting from pohtlca.l dec1s1ons on
ﬁmd.tng priorities. i

This’ test clalm presents the followmg issue:

o Isthe test:claim leglslatmn subject to artlcle XIIL B sectlon 6-of the
California Constitution?

" Is the test claim: legmlatmn subject to. artxcle B, Section 6 of the California.
Conshtutlon?

I

articlé XIII B, sect:on 6, the dtamtory language must mandate an’ ac‘:tmty or"'fask upon logl

' govei-nmental agencles If the language does fot mandate or requ1re local agencles fo perform
] task, then article X1’ B, sectlon 6 is not tnggered

As noted above, the test clairh leglslauon in its eptn‘ety wag declared: unconstntuuonal by the
California Supreme Court in County of Riverside.’" The Court stated that the legislation
violates two provisions of article XI of the California Constitution: “It deprives the county of -
its authority to providéfor the compénsation of its'employeés(§ 1;isubd: (b)) and delégites to

. & privaté body the power to interfere with county ﬁnanclai affmrs and 10 perfoxm a mume:pa]

" funetion (§ 14 subdi(s)). LS

Thus, 16 ;nandate is in exist nce as ofthe date of the court’s rulmg oq Apnl 21 2003 .The

q ueshon, then, is whether any mandate exlsted ﬁ'om the time the legls atJ on was enaqted until
the pourt's rulmg

There exists no “general rule” w1th regard to the effectiveness of a statute during that penod
between its passage and the unconstitutionality détermination: Oliver P. Field, a wellrégarded -
scholar in this area of law, states in his treatise, “The, Effect of an Unconstitutional Statute™:

B County of Fresno v. State' of California (1991) 53 Cal:3d 482, 487; County of Sononia v.
Commission on State Mandiités(2000) 84 Cal.App.4th 1265, 1284 (County of Sonomay;
Government Code sections 17514 and 17556. -

® Kinlaw'v. State of California (1991) 54 Cal.3d 326, 331-334; Goverriment Code sections
17551, 17552.

" 30 County of Sonoma v. Commission on State Mandates, 84 Cal, JApp. 4th 1264, 1280.(County of
Sonoma), citing City of San Jose v. State of California (1996) 45 Cal. App.4th 1802, 1817.

- ¥ County of Riverside, supra, (2003) 30 Cal.4™ 278, 296; “The Court of Appeal correttly held
'that Senate Bill 402 violates sections 1, subdivision (b), and 11; subdivision (8) [of article Xi i :
of the California Constitution]. Accordingly, we affirm the Judgment of the Court of Appeal .

2 County of Riverside, supra, (2003)30 Cal. 4“‘ 278, 282.
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. There are several rules or views, not just one, as to the effect of an .
' unconstitutional statute. All courts have gpplied them all at varjous times
and in dlﬁ'enn mtuatmns, Not all ¢ourts ag;‘ee, however, upon the -
. apphcablllty of any particular rule to a specific case. It’is this lack of
agreement that causes the confusion in the case law of the subject.®

The traditional approach ‘was that an unconstitutional statute is-“void ab initio,” that is, “[a]n
uncenstitutioral statute is not a law; it conférs no rights; it imposes ne duties; it affordsno .
protection,; it creates no office; it is, in legal contemplatmn, a5 inoperative as though it had
never been passed. "3 This approach has been criticized in later decisions, however, and the
trend has been toward a more equitable view that binding rights and obligations may be based
- on a statute that is. subsequently declared unconstlmttonal and that not every declaration of
unconstitutionality is retroactive in its effect.

Nevertheless, under California state mandates law, the determination as to whether a mandate

exists is a question of law.*® As stated in County of Sonoma, the Commission must strictly

construe article XIII B, section 6 and not apply it as an equitable remedy.*”** Mr. Field's

treatise devotes a chapter to “Mistake of Law and Unconstitutional Statutes: Payments and

Services™® which is the most analogous to the situation arising in this test claim, In |

California, the prevailing case law denies recovery of money under contracts where a mistake
% of law, based on a statute that was subsequently declared unconstitutional, was the basis for

s the original payment

- Thus, staff finds that the test claim legislation created no mandate under article pail B,
. . section 6 of the California Constitution for any period of time because the statute was declared
~ unconstitutional and must, for purposes of this analysis, be considered as inoperative as though -
it had never been passcd.

3 Oliver P. Field, The Effect of an Unconstitutional Statute (1935), pages 2-3.
3 Norton v. Shelby County (1886) 118 U.S. 425.
% Chicot County Dramage District v. Baxter State Bank (1940) 308 U.S. 371.

% County of Sonoma, supra, 84 Cal.App.4th 1265, 1279, citing County of San D:ego v. State of
California (1997) 15 Cal.4th 68, 109.

- County of Sonoma, supra, 84 Cal.App.4th 1265 1280; see also City of San Jose'v. State of

California (1996) 45 Cal.App.4™ 1802, 1816-1817 c1tmg Pacific Legal Foundation v. Brown
(1981) 29 Cal.3d 168, 180, :

* The doctrine of equity in this sense means the “recourse to principles of justice to correct or
supplement the law as applied to partlcular circumstances...” Equity is based on a system of
law or body of principles originating in the English Court of Chancery and superseding the
co;mln;))n and statute law when the two conflict. (See Black’s Law Dict. (7th ed 1999) p 561,
co

» Oliver P. Field, The Effect of an Unconstltunonal Statute (1935); pages 221-240.

. ® Wingerter v. City and County of San F)-ancisca (1901) 134 Cal. 547; C‘ampbell V. Ramey
(1932) 127 Cal.App. 747
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Concluslon S e . : .

......

* program on local agencl,es thhm the amt@ of arUcle Xm B sectxbn 6 of the Cﬂllforma
Constitution. _ "
Recommendaﬁon :

Staff recommends that the- Comnussmn adopt th:s analys1s and ﬁnd none of the act:mties :
claimed relmbursable ,

b Y ' } S . . .
o ' : . [ . L . .
) * 1 -
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Sacramento, CA 86815 ' ' Fax (913) DDD‘ODOO . ' L T
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_ Nis. Susan Geanatoy
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Nja,w!aas eGinn
Deparﬂ'néh ot Financa (A=
- 916 L Street, Bth Floor
Sacramento, CA 985814

18):

Tel - "(016) 4458918 -
Fax  (016) 327-0225 -

Mr. Danlel Terry
California Professlonal Firefightars

1780 Creekside Oaks Drlva, Sulte 200
Sacramanto,.CA B5833

Tel:  (916) 000-0000

.Fax  (918) 000-0000

L3 e I L. L L )
- —" g g

r, Steve Kell ,
California Stats- Aasuctaﬂon of Counties .

1100.-K' Sireat, Suita 101 %
Sacramento CA’ 95814—3941

=

" Tal (9v8) 327-7523
* Fax  (016)'441-6507

Ms. Annetteﬁlfnn =
Cost Recovery Systems, Inc.,

705-2 East Bldwall Street, #294
Folsom, CA 86630,

Tek  (916)030-7801
Fax  (816) 938-7801

Nrr. David Welhouss =
David Welhouse & Asauciates Inc.

8175 Klefar Bivd, Suite 121
‘Sacramanto, CA 96828

- Tal:  --(918) 368-8244. -

Fex  (818) 388-5723 - '
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MAXIMUS
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Sacrament_n. CA g5B4a1

C Tek  (018) 485-8102
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Fax  (916) 485-0111

Mr. Gerald Shelton
Callfornla Department of Educétion’ (E-DB)

Flscal and Administrative.Servicas Divislon
1430 N Strast, Sulfs 2213
Sacramento, CA 95814

“NIr. Joe Rombold

Tel (D16} 445-0641
Fax  (916) 327-8308

School Innovafions & Advocacy

11430 Sun Centar Drive, Sulte 100
Rencho Cordova, CA 85870

Tel  (BOO) 467-8234
Fax  (388) 467-8441

Wr. Stave Smith
Steve Smith Entarprises, Inc.

4833 Whitnay Avenue, Suits A
Sacramento, CA 85821

Tel  (D16) 483-4231
Fax  (916) 483-1403

Mr. J Bradlay Burgess
Public Resource Managemerit Group
1380 Lead Hill Boulevard, Suits #1068
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. Rosevills, CA 25861

Ma. Amy Benton . , .
California Profasslonal Firefightars " Tek (916) 824-9111
1780 Creskside Oaks Drive, Sults 200 . )
Sacremento, CA 85833 Fax  (916) 821-1108
Mr. Jim Jaggers
Tel:  (916) 848-8407

P.O. Box 1883 C .
Carmicheel, CA 85606 Fex (918) B48-8407
Ms. GInny Brummals
State Controller's Office (B-08) Tel (918) 324-0268
Divislon of Accounting & Reparting
3301 C Strest, Sulte 600 E 8) 323
Sacramento, CA 95818 a)c. (916) 323-6827
Mr. Glen Evarroa& ,
City of Newport Beach Tel  (948) B44-3127
3300 Newport Bivd. ) ‘
P. Q. Box 1788 Fax - (949) 844-3338
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W5, Both Hunter
Centration, .Inc -

P : 68) 481-2821
8670 Utica Avenue, Sulte 100 Tel (-8 )
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EXHIBIT E

COMMENTS ON DRAFT STAFF ANALYSIS

BY CITY PALOS VERDES ESTATES
- k RECEWVED
| BmdmgArbztratzan o ‘APRJ' | 32006
orTCoT | MISSION ON
STATE MANDATES

The followmg is sublmtted by the City of Palos Verdes Estates to the Draﬁ Staff?mmysw
issued by the Commmsmn on State Mandates® Staff. :

This matter bnngs forth an issue of first 1 rmpressmn Is-therea relmbursable mandate for
a statute which was enacted but subsequently declared unconstitutional from the date the
statute became effective until the judicial determination of unconsntut:onahty‘? Claimant
believes that there is no other response other than to ﬁnd that the statuteis a relmbursable
mandate. - . RN _ ,

In the within matter, Chapter 906, Statutes Gf 2000 became effective on J anua.ry 1, 2001.
The within test cla.rm was filed on October 24, 2001.

Chapter 906 created a major change in public sector labor relations landscape by
mandating local governments, at the unilateral discretion of employee organizations,
binding interest arbitration -as:the method for reselving negotiating impasses on all
economic issues for all classes of:positions that are related to-fire protection and law
enforcement in all California public agencies. The only entities exoludec_i:ﬁ-om. coverage
by this legislation were the State of California and those charter agencies in which the
electorate harl adopted bmdmg mterest arbm-atlon :procedures prior to J anuary 1, 2001.

On: April 21 2003 the Cahforma Supreme Court, in County of R:verszde v. State of
California (2003) 30 Cal.4™ 278, declared Chapter 906 unconstitutional in violation of
the California Constitution, Article X1, Section 1, as the County, not the state or anyone
else; shall provide ‘for the compensation of its employees. Additionally, the Supreme
Court found that the within test.claim legislation violated California'Constitution, Article
X1, Section 11, subdivizion (&), which prohibits the Legxslature from-delegating certain
local issues to a pnva.te person or body, by delegatmg the issue of compensailon to an
arbltrator o . :

“*The effective date [of a statute] is . . . the .date upon
which the statute came mto bemg as an exnstlng law." (-
People v. McCaskey.{ 198! . Y . -
Cal. Rptr. 54].)'"" Preston v. State Board of Equalzzanon S
~(2001) 25 Cal. 4™ 197, 223. '

Thus, as of January 1, 2001 Chapter 906 was the law in‘the State of Cahforma.
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“Where a statute or ordinance clearly defines the'specific
duties or course of corduct thit:s ;governing body must
take, that course of conduct becomes mandatory. and
eliminates. any element-of discretion. Elder v. Anderson, .
205 Cal. App.2d 326 [23 Cal.Rptr. 48}: Drummey v. State
T Bd. of Fumeral Directors, 13 Cal2d 75 [87 P.2d 848),

"In-Drummey, -suprd, the court at page 83 stated: ".". .
where a statute requires an officer-to do a prescribed act .
upon a prescribed contingency, his functions are

- roinistefial, and upon the happening of the contingency the
wnt may be issued to contral his action: [Cltatlons ]"

”Cod of C1v11 Procedure sectm' 085 in perhnent- part .
provides, "[The writ of mandate] may be issued by any

- court, except a municipal or justice court, . . . to compel the .
perforinance of an act which the law:gpecially enjoiris, as a ,
duty resulting from an office, . . ."™ Great Western Savings
and Loan Association v. Cxty af Los AngeIe.s' (1973) 31 Cal.
App 3d-403,413. '

AS of January 1, 2001, local govemmental ofﬁcxals had no- altemauve other than to
enforcethe provisions of this legislation,” othervnse they wou]d be subJect to 8 writ of
mandate to’ c.ompe! bmchng m‘bltrauon ‘ :

In fact, it wag betause the County of Riverside refused to engage in: bmdmg arbm'auon
~ that the writ of mandate action was commerniced against it, resulting in the decision of the
Supreme Couiit which made this test clmm legislation invalid as bemg tunconsummnal
.S'ee, County of szers:de supra at 283

In Lochkyear v. C’:ty and County of San Francisco (2004) 33 Cal. 4th 1055 the Cahforma
Stipfetne” Coirt *discussed at length the legality of local city and county officials
dlsregardmg statutes upon the belief tha.t the‘y are unoonsutuhonal

In Loclg:ear, the California Attomey General ﬁled an original writ of mandate proceedmg
in the California Supreme Court to require the local officials to comply with the
California marriage statutes which limit marriage to a coupie comprised of a man and a
woman. The Cityand Coutity of San. Francisco had issued approximately 4,000 marriage
licenses to sarhe sex couples. In. accepting the grant :of original ‘jurisdiction, the
California Supreirie Court acknowledged that the same legal principles could come info
playina vanety of mtuatlons : :

“The - same legal issue and the .same apphcable legal
prineiples could come-into play, however;in & multitude of
situations. For example, we would face the same legal issue
if the statute in question were among those that réstrict the
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possession or require the registration of assault weapons,

and a local official, charged with the ministerial duty of

enforcing those statutes, refused to apply their provisions

because of the official's view that they violate the Second

Amendment of the federal Constitution. In like manner, the

same legal issue would be presented if the statute were one

of the environmental measures. that impose restrictions

upon a property owner's ability to obtain a building permit

for a development-that interferes with the public's access to -
the California coastline, and a: local official; charged with

the ministerial- duty of issuing building permits; refused to

apply the statutory limitations because of his or her belief
that they effect an uncompensated. "taking" of property in

violation of .the just compensatmn clause of the state or

federal Constltutlon :

”Indeed, another example mlght Lllustrate t.he pomt even
more clearly: the sarne legal issue would arise if the statute
at the center of the controversy were the recently enacted
provision (operative January 1, 2005) -that imposes a
ministerial duty upon local officials to accord the same
rights :and benefits to registered domestic: partners as are
granted to'spouses (see Fam. Cpde, §:297.5, added-by Stats,
2003, chi*'421l; § 4), and-a local official-perhaps an
officeholder-in a locale where domestic parmership rights
are unpopular--adopted a policy of refusing to recognize or
accord to registered domestic partners the equal treatment
» mandated by statute, based solely upon the official's view
" (unsupported by any judicial determination) that .the
statutory provisions granting such rights to registered
domestic partners are' unconstitutional because they
improperly amend or repeal the provisions of-the voter-
enacted initiative measure commonly known as Proposition
22, the California Defense of Marriage Act (Fam. Code, §

© 308.5) without 2 confirming~ vote- ofthe. electorate, in

violation of atticle II, section '10; subdivision (c) of the
California’ Constltutlon " Lockyear, supra at 1067.

In the Court 8 dlscussmn, the analysw commenced w1th an exanunatlon of the separaﬂon
of powers doctnne ' : :

As lnchcated above, that 1ssue-phrased in the narrow terms
presented by this.case--ie whethér a local executive official,-
charged with the ministerial duty of enforcing a statute, has
the authority to disregard the terms of the statute in the
absence of a judicial determination that it is
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unconstitutional, based solely upon the official's .opinion

that the governing statute is unconstitutional. As we shall
~ see, it is well established, both in California and elsewhere,

that--subject to a few narrow exceptions that clearly are

inapplicable here--a local executive official -does not

possess such authonty

® This conclusion - is: consistent with the classic
understanding of the separation of powers doctrine--that the
legislative power  is the power to enact -statutes, the
executive power is the power to execute or enforce statutes,
and the judicial power is the power to interpret statutes and
to determine their constitutionality. It is true, of course, that
the separation of powers - doctrine does -mot create . an
absolute or rigid division of functions. ( Superior Court v.
County tMendacino (1996) 13 Cal4th 45, 52 [51 Cal.
P.2d'1046].) Furthermore;. legislators and
executive. ofﬁcmls may take into account constitutional
considerations in making discretionarydecisions within
their authorized sphere of action—such-as-whether to enact
or- veto- proposed legislation -or exercise- prosecutorial
discretion.. When, however, a duly enacted statute imposes
a ministerial duty upon_an .executive official to-follow the
dictates of-the statuté in performing. a mandated act; the
official: generally has mo authority to- disregard: the
statutory mandate based on the official's own determination
that the statute is unconstitutional. (See, e.g.,- Kendall v.
United States (1838) 37 U.S. 524..613 [9.1.Bd. 1181].["To
contend, that the obligation imposed on the president to see
the laws faithfully executed, implies a power to. forbid their
execution, is-a novel construction of the constitution, and
entlrely madmlssxble"] ¥’ Lockyear, supra at 1068 1069.

Thus, in the within matter;:16cal officials had no authonty to dlsregard Chapter 906 — it is
not within their province to determine constitutionality of a 1eglslat1ve. enactment. As
presented in the Lockyear matter, the issue was: “Thus, the issue before us is whether
under California law the authority of a local executive.official,:charged with the
ministerial duty of enforcing a state statute, includes the authonty to disregard the
statutory requirements when the official is of the opinion the provision is unconstitutional
but there has been no judicial determination of unconstitutionality.” Lockyear, supra at
1082. The court concluded: *“As we shall explain, we conclude that 2 local public
official, charged with the ministerial duty of enforcing a statute, generally does not have
the authority, in the dbsence of a judicial determination of unconstitutionality, to refuse to
enforce the statute on -the basis of the official's view that it is- unconstitutional.”

Lockyear, supra.
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. Thé court first exahlint:d the California Constitution:

Article ITI, section 3.5 provides in full: "An administrative
agency, including an administrative agency created by the
Constitution or an initiative statute, has no power: [P] (a)
To declare a statute unenforceable, or refuse to enforce a
statute, on the basis of its being unconstitutional unless an
appellate court has made a determination that such statute
is unconstitutional. (b) To declare a statute
unconstitutional. (c) To declare a statute unenforceable, or
to refuse to enforce a statute on the basis that federal law or
federal regulations prohibit the enforcement of such statute

" unless an appellate court has made a determination that the-
enforcement of such statute is prohibited by federal law or
federal regulations.™, Lockyear at 1083.

i The Court, in analyzing Article III, Section 3.5 came to the conclusion that it did not have
to determine whether the proscription against administrative agencies determining that a
. statute was unconstitutional applied to local officials, because it was previously settled

¢ law that the same result applied to local officials under previously settled law.

“As we shall explain, we have determined that we need not
. : (and thus do not) decide in this case whether the actions of
the local executive officials here at issue fall within the
scope or reach of article ITI. section 3.5, because we
conclude that prior to the adoption of article ITI, section 3.5,
it already was established under California law--as in the
overwhelming majority of other states (see, post, at pp.
1104-1107) -- that a local executive official, charged with
a ministerial duty, generally lacks authority to determine
) that a statute is unconstitutional and on that basis refuse to
' apply the statute. Because the adoption of article III,
section 3.5 plainly did not grant or expand the authority of
local executive officials to determine that a statute is
unconstitutional and to act in contravention of the statute's
terms on the basis of such a determination, we conclude
that the city officials do not possess this authority and that
the actions challenged in the present case were
unauthorized and invalid.” Lockyear at 1085-1086.

The Supreme Court first commenced with an analysis of basic statutory conslruction:
“Fxrst one of the. fundamental principles of our

constitutional system of government is that a statute, once

. duly enacted, "is presumed to be constitutional.
- Unconstitutionality must be clearly shown, and doubts will
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be resolved in favor of its validity.” (7 Witkin, Summary
of Cal. Law (9th ed. 1988) Constitutional Law, § 58, pp.
102-103 [citing, among numerous other authorities, /n re
Madera Irrigation District (1891) 92 Cal. 296, 308; San
Francisco v. Industrial Acc. Com. (1920) 183 Cal. 273,

280; People v. Globe Grain and Mill. Co. (1930) 211 Cal.
121, 127 [294 P. 3]).)" Lockyear, supra at 1086.

Thus, up until the time that the Suprerne Court held that Binding Arbitration was

~unconstitutional on" April 21, 2003, it is presumed that the test claim leg151at10n was

constitutional as no court had yet deterrnmed itnot to be

The Supreme Court analyzed the state of the law which resulted in the enactment of
California Constitution, Article I, Section 3.5. That case was in. Southern Pac.
Transportation v. Public Utilities Com. (1976) 18 Cal.3d 308, which resulted in a strong
disagreement amongst the members of the Supreme Court as to whether a constitutional

agency vested w1th quasi-judicial powers had the authority to declare a statute
unconstitutional.'

However, as noted by the Supreme Court in Lockyeér, thereafter the state of California
law was clear:

“(14) In light of the foregoing review of the relevant case
law, we believe that after this court's decision in Southern
Pacific_supra, 18 Cal.3d 308, the state of the law in this
area was clear: administrative agencies that had been
granted judicial or quasi-judicial power by the California
Constitution possessed the authority, in the exercise of their
administrative functions, to determine the constitutionality
of statutes, but agencies that had not been granted such
power under the California Constitution lacked such
authority. (See Hand v. Board of Examiners in Veterinary
Medicine (1977) 66 Cal. App. 3d 605, 617-619 [136 Cal.
Rptr. 187].) Accordingly, these decisions recognize that,
under California Jaw, the determination whether a statute is -
unconstitutional and need nat be obeyed is an exercise of
judicial power and thus is reserved to those officials or
entities that have been granted such power by the
California Constitution.™ Lockyear, supra at 1092-1093.

The ‘conclusion was thus quite simple: As local agency officials do not have a grant of
judicial . authonity, they do not possess the power to determmc if a statute is
unconstltutxonal :

' In Southern Pac., the PUC had declared a law unconstitutional, to which the Suprcme Court disagreed.
However, the main disagreement was whether constitutional agencies with quasi-judicial powers had the
authority to determine a staute unconstitutional.
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' “Given the foregoing decisions and their reasoning, it
. appears evident that under California law as it existed prior
to the adoption of article ITl, section 3.5 of the California
‘Constitution, a local executive official, such as a county
clerk or county recorder, possessed no authority to
determine the constitutionality of a statute that the official
had a ministerial duty to enforce, If, in the absence of a
grant of judicial authority from the California Constitution,
an administrative agency that was required by law to reach
_its decisions only after conducting court-like quasi-judicial
proceedings did not generally possess the authority to pass
~ on the constitutionality of a statute that the agency was
required to enforce, it follows even more.so that a local
executive official who is chargéd simply with the
ministerial duty of enforcing a statute, and who generally
. .acts without any quasi-judicial authority or procedure
} whatsoever, did not possess such authority. As indicated
' ' above, we are unaware of any California case that suggests
such a public official has been granted judicial or quasi-
judicial power by the California Constitution.” Lockyear,
supra at 1093, .

.' In fact, the Supreme Court goes on to note that pursuant to the Tort Claims Act, a local
' governmental official who acts in reliance upon a statute that is subsequently declared
invalid or unconstitutional is immunized from liability:

“First, as a matter of state law, Government Code section
820.6 explicitly provides that "[i]f a public employee acts
in good faith, without malice, and under the apparent
} ' authority of an enactment that is unconstitutional, invalid or
inapplicable, he is not liable for an injury caused thereby
except to the extent that he would have been liable had the
enactment been constifutional, valid and apphcable "
Lockyear, supra at 1097, -

Thus, to the extent that any local agency acted upon Chapter 906, said agency and
officials would be immune from liability from any taxpayer or other suit filed.

The net result is that pending the determination of the Supreme Court in County of
Riverside, Chapter 906 was deemed constitutional. Any actions taken thereupon by local
agencies were immune from liability until the judicial determination of its
unconstitutionality, Thus, we believe, that Chapter 906 constituted a reimbursable state
mandated program uptil such time as it was declared to be unconstitutional.
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Local agencies, being legally bound by Chapter 906, incurred substantial costs itemized
in the test claim: Being bound, failure to comply requires an agency. to challenge the law
Judlclally, at considerable cost: The considerable.costs incident to both were incurred by

" agencies during-the 27 months between the time the law became eﬂ'ectlve and the

‘Supreme Court decision ﬁndmg it to be unconstlt‘utmna]

The Comnnssmn staff has analyzed thJs issue, and come to a d:ﬂ'erent result based upon a
llne of cases mvolvmg mstake of law, w:thout ana.lysw

The first case rehed upon by Commission staﬁ' to.find there i8 no. relmbursable mandate
was Wingerter v:.City and County'af San Francisco: (1901) 134 Cal. 547. In that matter,

. an executrix had filed an inventory and appraisement in an estate, and paid the $325 fee

in 1895, required at that time by-statute. Thereafter,.the estate was distributed to the

' plamtlff In May; 1897; the'California- Supreme Court ruled that the statute requiring the

fee to be paid-upon filing:of the. inventory and.-appraiserhent:was unconstitutional.

- Thereafter, the plaintiff-filed this action to recover the fees paid under a theory of mistake

of law, the mistake being-the behef that- t.he statute ‘WaE’ const:tutlonal ‘The Supreme
- Court refused the refund,: statmg S :

“Section. 15‘78 of the . C1v11 Gode upon’ wh:eh the: plamtlﬁ‘
relies for recovery, is contained in the chapter rélating to -
~ "consent,” in the article upon contracts, and is explanatory
of section 1567, which declares that an apparent consent is
not real or free if-obtained-through "mistake:" A contract
. thus.*-obtained- may-be -rescinded: :(sec.. 1689), or --its
enforcement may be defended-at law or enjoined:in eguity.
The section cannot be invoked to sustain an action for the
recovery.;of taxes::or other public.débts voluntarily:paid
under a-’statute which' is a.ﬁerwards declared to be
unconstitutional: . In Cooley.v. C :
Gal. 1482, it was said: "The understandmg of the law
prevailing: at:the time-of:the :ettlement of a contract,
- although- émroneous; :will govern,:.and- the ‘subsequent
gettlement of:a question-of law by judicial decision-does not
create such a mistake of law as coufts will rectify." Under
the rule there declared, the plaintiff is not entitled to a
recovery. The mistake relied on in.Rued v..Cooper, :119
Chal-463, cited on:behalf of the plaintiff; was held notto be
.a mistake of law, and the decision was placed upon the
.+ ground-that by-virtue.of section 1542 of the Civil:Code the
: ~release given-to-the plaintiff-did not mc]ude the clalm sued
upen " ngerter at 548 .

Thus, a mstake of law sufﬁcxent to resemd a contract is mapphcable when there is no

contract. In the within matter, there is no contract between the State and the various local -
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agencies such that if the local agencies act upon the contract, such thai it could be
~ rescinded.

The other case relled upon by Comnussmn staff to ﬁnd there is no reunbursable mandate
is also inapplicable, and does not help them with their analysis. The case is Campbell v.
Rainey (1932) 127 Cal.App. 747. In that matter, suit was filed by a shareholder of a bank
against the Superintendent of Banks of the State of California to recover partial payments
made on. an assessment, which assessment was subsequently declared -unconstitutional.
The shareholder attempted to recover the funds on the premise that the funds were paid
under compulsion and mistake of law. In its decision, the court opined that gince the .
Superintendent’ of -Banks would have to file suit to collect the.funds, the partial
assessments paid were not made under compulsxon, and thus no recovery was available
for the plaintiff. .

It is our conclusion that the analysis performed by Commission staff on this matter of
first 1 mpressmn is not on point. However; we believe that the Supreme Court’s analyms '
of the genes1s of California Constitution, Article III, Section 3.5 is on point.> When
legislation is going through the process prior to adoption, there are a plethora of
committee hearings and analyses. performed. If there is any risk for a statute being
" declared unconstitutiona), it should be bome by the State, which has the resources for a
+ full and complete analysis of pending legislation prior to enactment. In the within matter,
. Chapter 906- wiés oniy in existerice for approximately 27 months. What would occur were
a program to-be in effect for years, found:to be reimbursable and subsequently deciared
unconstitutional. The Commission’s staff would have same be void ab initio, and place
all of the risk on local government. We believe that this is not a correct result.

= Article ITI, section 3.5 was proposed by the Legislature and placed before the voters as Proposition 5 at
the June 6, 1978 election, and was adopted by the electorate, The ballot argument in favor of Proposition 5,
contained in the election brochure distributed to voters prior to the election, stated in patt: "Every statute is
enacted only after a long and exhaustive process, involving as many as four open legislative committee
meetings where members of the public can express their views. If the agencies question the
constitutionality of a measure, they can present testimony at the public hearing during legislative .
consideration. Committee action is followed by full congideration by both houses of the Legisiature. [P]
Before the Governor signs or vetoes a bill, he receives analyses from the agencies which will be called
upon to implement its provisions. [f the Legislature has passed the bill over the objections of the agency, -
the Governor is not likely to ignore valid apprebensions of his department, as he is Chief Executive of the
State and is responsible for most of its administrative functions. [P) Once the law bas been enacted,
"however, it does not make sense for an adrinistrative agency to refuse to carry out its legal responsibilitics
because the agency‘s membets have decided the law is invalid. Yet, administrative agencies are so doing
with increasing frequency. These agencies are all part of the Executive Branch of government, charged
~ with the duty of enforcing the law. [P] The Courts, however, constitute the proper forum for determination
of the validity of State statutes. There is no justification for forcing private parties-to go to Court in order to
require agencies of government to perform the duties they have swomn to perform. [P] Pmposmon 5 would
prohibit the State agency from refusing to act under such circumstances, unless an appellate court has ruled
the statute is invalid, [P] We urge you to support this Proposmon 5 in order to insure that appointed
officials do not refuse to carry out their duties by usurping the authority of the Legislature and the Courts,
Your passage of Proposition 5 will help preserve the concept of the separation of powers so wisely adopted

by our founding fathers." (Ballot Pamp. Primary Elec. (June 6, 1978) argument in favor of Prop. §, p. 26.). .
M Lockyear, Supra at 1083-1084.
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The cases cited by Commission staff are both distinguishable. Both involved mutual
mistakes of law, i.e., neither party asserted the unconstitutionality of the laws there
involved, contrary to the facts in the instant situation. In the Campbell case, the court
found on the facts that the plaintiff was not bound to comply with the law,

We beheve'that any risk of a program being found to be unconstitutional should be
clearly placed on the.State which has the resources to analyze legislation prior to.its
enactment.” Local authorities have no alternative than to assume that legislation is valid
until such time-as it is de.c]ared unconstltutlonal by the courts of the State of California.

Accordmgly, we respectﬁllly request that. this Com:mssmn find that Binding Arbitration
was a reimbursable, mandated program from its efféctive date of J anuary 1, 2001, until it
was declared unconstitutional on Apnl 21, 2003.

I declare under penalty of perjury that the foregoing is true and correct, except thosé
matters stated upon mformatlon or belief, and as to those matters, I believe them to be
true. -

Executed this \1 day of April, 2006 at: :. erdes Estates, California.
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PRDOF OF SERVICE BY MA]L
I, the undersigned, declare as follows

I am a resident of the County of Sacramento, and ] am over the age of 18 years and not &
party to the within action. My place of employmenf is 4320 Auburn Blvd., Suite 2000,
Sacramento, CA 95841. - ~ . _ ~ '

On April 153 2006 1 served the Comments to Draft Staff Analysis by City of
Palos Verdes Estates, Binding Arbitration, 01-TC-07, by placing & true.copy thereof in an
envelope addressed to each of the persons listed on the mailing list attached hereto, and
by sealing and depositing said envelope in the Umted States mail at Sacramento,

California, with postage thereon ﬁ.111y prepaid. A

I declare under penalty of perjury under the laws of the State of Cahfo that the
foregoing is true and correct, and that this declaration was executed ﬂns day of

I mmf/ m /ML

eclarant

191




Mr. Steve Shields
. Shields Consulting Group, Inc
1536 - 36 St.

Sacramento, CA 95816

Ms. Bonnie Ter Keurst:

County of San Bernardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane -

San Bemardmo CA ~92415-0018

Ms Leshe McGﬂI _ -
California Peace Officers’ Association
1455 Response Road, Suite 190
Sacram to,CA 05815 -

Mr. Leonard Kaye, Bsq.
County of Los Angeles
Auditor-Controller’s Office

Ms. Susan Geanaoou
Department of Finance (A-135)
015 L Street, Suite 1190
Sacramento, CA 95814

Ms. Jess McGuinn.
Department of Finance (A-15)
915 L Street, 8% Ploor

" Sacramento, CA 95814

Mr. Daniel Terry

California Professional Firefighters
1780 Creekside Oaks Drive, Suite 200
Sacramento, CA 95833

Mr. Steve Keil

California State Association of Counties
1100 K Street, Suite101

Sacramento, CA 95814

Ms. Annette Chinn

Cost Recovery Systems, Inc.
705-2 Bast Bidwell St., Suite 204
Folsom, CA 95630
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Mr. Gerald Shelton

California Department of Education (E-08)
Fiscal and Administrative Services Division
1430 N Street, Suite 2213

Sacramento, CA 95814

Mr. J. Bradley Burgess . .
Public Resource Management Group
1380 Lead Hill Boulevard, Suite 106
Roseville, CA 95661

Ms. Amy Benton

California Professional Firefighters .
1780 Creekside Oaks Drive, Suite 200
Sacramento, CA 95833

Mr, Jim J aggers
PO Box 1993
Carmichael, CA 95609

Ms. Ginny Brummels

State Controller’s Office (B-08)
Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95818

Mr. Glen Everroad

City of Newport Beach

PO Box 1768

Newport Beach, CA . 92659-1768
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38 Cal.3d 564

EXHIBIT F

Pagé 1

38Cal.3d 564, 699 P.2d 835, 214 Cal.Rptr. 424, 53 USLW 2578, 119 L.R.R.M. (BNA) 2433

(Clte as: 38 Cal.3d 564)

P

COUNTY SANITATION DISTRICT NO, 2 OF LOS
ANGELES COUNTY, Plaiitiff and
Reepondent, '

LOS ANGELES COU'NTY EMPLOYEES'
ASSOCIATION, LOCAL 660, SERVICE
: BMPLOYBES
INTERNATIONAL UNION AFL-CIO et al,,
Defen;lnnte and Appellants
. L.A. No. 31850. .

SupremeCourt ‘of Qelifomia

_ May 13, 1985.
SUMMARY - '

The trial court, in a ten action, ; Aawarded a eounty
sanitation district dnmages and proju 1ent interest
agnmet a county employees ‘union in connection with
the union's involvement in;g labor strike against the
district. The trial coiirt found the strike fo be uniawful

and m vnolanon of the pubhc pohcy of the state.

(Supenor Court of Los Angeles, County, No. C

166219 Charles H Older , Judge,) .

The, Supreme Court revemed, holdmg the, common

law prohibition. egal,nnt public seotor. strikes should
not be recognized, that strikes by public sector

employees as such .are neither. illegal .nor tortious
~ under- California eommon law; and. tlmt it is .not
unilawful for public employees to engage in a.

concerted work stoppage for the purpose of
:mgrovmg their wages or conditions of employment,
unless it bas been determmed that the work stoppage
poses an unmment threat to public health or safety It
held that the nght of pubhc employees to, strike is not
unhmlted, and that the Leglslature could conclude
that certain categories of pubhe employees perform.
such essutlal _Bervices that(a strike would, mveriably
result in ithminent danger to the public health and
safety, and must therefore be prohibited, It heid the
courts must proceed on & case-by-case basis.

(Opinion. by Broussard, J. ,]wnh Mosk and Grodin,
JJ., concurring, Separehe eoneurrmg opinion, by Kaus,

1., wlﬁ1 Reynoso, J., concurring. Separate concurring
opinion by Bird, C. J Separate concurring opinion by
Grodin, J. Separate d:ssentmg opinion by Lucas, 1.}

HEADNOTES

Classified to California Digest dfbft"i‘éiai Repiorts
(Ja 1b) Labor § 47-Labor Dmputes-Stnkes

......

Against Public Entity—Fire Flghters
With the exception of fire ﬁghters (*565Lab, Cods

§ 1262), no statutory prohlbmon agalnst strikes by

publre employees exists in the state,

(.2_3»2.11)L£b0r§

‘7—-Labor Dlsputee-Stnkes
AgamstPubhc Eniity e

b
: m on't tlre nght of public

' emPloyees to strike

(3, 3b, 1__) Labor § 4'7-Lebor Dmpmee-Smkes _
Agmnst Pubhe Entrty-Comrribﬁ' Law Prohiblﬁon—-_

,Ratrale

'I‘he common Iaw prolubmon agamst pubhe‘
employes strikes is niot supportéd by the four pohey"
rationales and justifications advanced in its support,
namely that a strike by, public employees. is’
tnnpamount 0 ¢ 8 demel of govemmental authonty o
sovel-mg:ty, thie terms of public & mployment are 'not_'
siibject to bilateral- colleeuve bargemmg, as m the_
private gector, since they are sét by the legxsletwe-
body through unilateral lawmaking; that granting
public employeee the right to strike would afford .

. them excepsive bergalnmg leverage, | smee leglslative

bodies afe responsible for, pubhe employment‘

deemonmakmg, end would reeult in dlstorho of the
pohhcal process ‘and an improper deleganon of
legisiative authority; and that pubhe employees
prov:de the central pubhc services = which, if
interupted . by etnkes, would thréaten the pubhe
welfare .

"

(g_g, ___) Colr_r-ts § 32-Deexsmns and Orders-Power

.and DUty of Courts™ Rejection of Common Eew

Docmﬁe-r lic Employee Strikes. : .
The )udlcmry .and_not only the Legislafure, can'
reject the common law doetrme prohibmug publ:c.
emp]oyee strikes.” Leglsleuve silénce is mot the,
equlvalent of positive legrslaﬁon and does not

preclude judicial reevaluation of common law

- doctrine. Courts may modify, or even abolish the -

common law rule when reason or equity demand it,
or when its underlying prmetplee are no longer
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justiftable in light of modern society.

(58, 5b) Courts § 32--Decisions and Orders--Power
and Duty of Courts--, Legislanve Inaction.
When. the law governing a subject has been shaped
and guided by judicial decision, legislative inaction
does not necesgarily constitute a tacit endorsement of
the precise stage in. ﬁ;p pvol,ut:on’pg ﬂle lgw oxtant ot
the, time the Legislplyre did nothing; if may signify
that the Legiglatyre is willipg to entrust the “further
evolution of legal docmne $o judictal dovelgpmeqt.

6b, 6¢) Labor § 47-Labor stPutes--Stnkes
A%;mstl’ubhc Entlty--Common ];L rg ‘p’rﬁog!’

gre is po common. law l‘ﬂhlb i ¥566 5
pl’ﬂ?hc 36‘&% ‘ ’m\ﬁl}ghg - @‘& ’E:?EI s%d?sj

lic emp ‘r,-._.ﬁ
LAY

g Lor.\n % it
con E-‘.l}gou‘u “of fll::;oiment, unl‘g:::.g . h\:';ge,;g
determined that the work stoppage poses en ifnminent
threat, to puq!wall%c haalth or. safety rA rdmgly, _
couity. sgniiquon dmtncj; was nof en ﬂ 0 ;
and’ p'x‘éjudgmut mterest awarded 8, b
cated on the premise ltﬁ rike
igtrict was' qgal upger tl;excqmn;on law

(78, 7b) Labor s’, 1§-Labor Unidnsuﬁii;idamenm‘
Right ofWorkars —
”en_ t 19, formanﬂbgrébfgg B
fin A

‘llol
ax{m' {9_"" Gblic eniployeds fhmugh
ad,udmauoﬁ'ﬁs well as,bs?y miuts

(8a, 3_) Labm; § 14—-Labor Umons—Nature and.
Purpose—Econamic Predsiire, K
. Workmen may lawﬁllly combine to exert vatioiia
forms, of economic, , presgure . on an employer,

thérebj' has a réasonnbillﬂ )
labor con4xt10ns, and they act peaceqbly' and
iy "ﬂns nght 13 gufarantead by

preas and, assemblnge, and"l.t is ot dependent on thve_.
existence of & labnr conu'overxy hetween _the

‘ employe; and his employee

(92, 9b) Constititioal Law § 61—-F1:sf Amendment
and Other Fundamentnl .Rights of Citizens--

_substantial gov'ernmén

the federal_

" Page2

‘Govemmental Regulauon and Resmct:on .0f.
" Fundamental Rights—Necessity for Specificity--

Freedom of Association.

Even where a compelling state purpose is present,
restrictions on the freadom of association protected
by U.S, Const., lg% Amand " an;l made applicable to
the stafes by ‘S eng, miist b
drawn with” narrow ecxﬁcny First Amendment -
freedoms are delicate ‘sd vujnérable and must be
protected wherever. posmb}p When qovqrnment seeks
to limit, thoﬁe ﬁea@ums on the basls of It gmg;ats and

jal ‘Dlarposes thosé purposes
cannot be ‘pursued by @?:ﬁ broadiy. st,lﬂe
fundamental perso,pal l;berhes wl;en 'thé eid! éan

more nerrowly' ﬁ'éhlﬁi d; Precisioh’ of ragulatmn is
required so that the' eXercise of precious freedoms
will not be undu,ly curtaﬂad gxeept to the extent
necessitated by git:m'éi'e ‘governmental
ohjective. *567
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all strikes by public employees are illegal and, if s0,

Copr © Bancroft-Whitney and West Group 1998

196




38 Cal.3d 564

Page 3

38 Cal.3d 564, 699 P.2d 835,214 Cal Rptr. 424, 53 USLW 2578, 119 LR RM. (BNA) 2433

(Cite as: 38 CaL3d 564) .

compensntory damages- After- careful review of a
long line of case daw and policy arguments, we
conclude thét the common law prohibition against all
public--employee strikes i5 o longef ‘supportable.
Therefore, the judgmént. for the ‘plaintiff finding the
strike to be unlawful dnd-awarding damnges interest
and costs must be reversed.
iy I Statement of the Case

Defendant union (Local. 660 or.the union) is a labor
organization - affiliated- with thé Service Employees
International Unién, AFL-CIO, and has been the
certified:bargaining representative-ofithe blue collar
~employees of thé+bos Angeles: Sanitation District
sinée 1973 +Plaintiff :is *6ne~6f+27 - sanitation *568
districts within Los Angeles :County [FN]] and is
charged with.providing;::0perating -and imaintaining

~ sewage transport and-treatment facilities and landfill -

disposal sités throiighout .the \county:-.[FN2] The

District emiploys' somie 500 workefs who are directly -

or: indirectly responsible for the operation and
maifitenancs of its facilities and who are'members of|
. orwepresénted by, Local 660.-Sirtce 1973;the District:
and-Local 660 +havé bafghined conceming wWages;
hours -«end-: workmg 'eondiuons pursuant -to:.thei
Meyelihas-Brom iAct (MMBA)+(Gov.:Code,.
: 3511) Bach, year these n;got_mh_g,qs ime_
reaulted-,m ‘2 hinding |abor 6oRfraft-oF Mmericrat

*!'(See Lenn'aie\ mz

of: understandmg (MG)U}

A S R YL RN L T B LT -’v’” L' e

- FN1 Each -such -district is a. sepamte and

: mztonomuusdfpe]mcal subdivisiod: of the
.t State:of California, authorized by Health an

Safety. Code _seotion..4700 et- seq*‘Couﬂty
.t . ‘Sanitatioh . District: sNo: 2. ofLbs; iAngeles

-~ County is: iafithorized b¥ ‘8 joint.powers -

agreément to acton behalf ofitself and the:

. *-26 rother dis_triéts-:‘.in numeérous ' :fattets,
including “personnel and --labef relations:
{These 27 sanitation’ districts-are hemmafter
Jomtly referred to as the D:stnct.)

A

EN2, In 197 e.fngllmes operated by the
. District- mclgded G- gaiitary . landﬁlls which
togettier received.about 15,000 tons of solid
‘Waste, ~eagli . day,. 11;treatment. plants
processingv-450 million gallons :of raw
sewagé per-day, 4 aintenance ysards, and
46 .pumping stations. In mmtammg these

operations,  -‘the .-i: District ... served
npproxlmately &4 mﬂhon nesxdents of the
county. -

On July 5, 1976, approximately 75 percent of the
District's : employess ‘wemnt out: on strike afier
negotiations between the District and the union for a
new wege and benefit agresment reached an impasse
and failed to produce a new MGOU. The- District
promptly filed a complaint for injunctive relief and
démages and-was granted- a-temiporery ‘restraining
order:The strike continued for~apgproximately 11
days,during which timé the District-wag able to
maintain tits+ facilitiés ‘and operations--through the
effoits, of Frianagément perionrel-and certdin union
mémbers who chosé not 1o stéke, [FN3] On July 16,
the emiployéeh Voted to accept a tentative agreement
on a new MOU, tligdermg: of ‘which were identical to-
the Disfrict's offer pnor to the strike. -
et el celRnbiy -, Ly T
~ FN3 Then union maintaing- that :the strike
-gettied -om July- 12, while. thetrial court's
findings agreed »Jvith the'District's contention
that the strike settled on July.16.:In addition,
the :District maintained that.the strike was
"+ not entirely pedcsfil énd hidd alleged various
ety 6f -vandalism were committed by the
slrikers The umon demed theae charges in
full e
AeEed
The Dlslnct then proceeded mjh thb ingtant action
for'tort-damages. "The tril court found théstike to be
unlawiul afid ir yjolatidhi. of the public policy of the
State::of -Galifornid and-thids: awarded the District
$246,904 “in compeﬁsauory . -daminges;: [FN4]
prejudgment interest in the amount of $87 615.22 and'
costs of$874 65 *569 B

- FN4 'Ihxs ﬁgure represents ﬂthe followmg
S gtrike-related +tdamages: i Wages and«FICA-
: paymentévrs$304 227, eartied oompensatory
-time -off -valued at-$16;040;‘miscellanéous
security, equipment and -fieal  eXpenses:
$55,080; health care benefits paid to striking
employe'es:- $6,000; less a:$134;443 set off
in ‘wages, FICA ‘and:retirement benefits that
the Pistrict did nothave:to. pay out on behealf
ofm'ilangwoﬂcers b b et
Jﬁe I)'adttianal Pr‘ohtbrﬂon Agaimt Publ e
" Employee Strikes: -
Commion law:decisiofis:in other:jurisdictions at ¢ one
tiie hsld. that no: 3nipjoyee, whefher public or
private; had & right to stiike i coticgrt with fellow
workers. In fact, such ¢ollective actioh Wik ‘generally
viewéd &s a conspirdcy and held: subject to both civil
and criminal sandtions. [FNS]:Ovef thée course of the
20th- century, héwever, ‘courts- and“‘lsgislatures
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gradually acted to change these laws as they applied
to private sector employees; today, thé right to strike
is generally -accepted as indispensable to the-system
of collective bargaining and negotiation, ‘which
characterizes labor-management - relations in the
private sector. [FNG]

FN5 See: Gommonwealth v: Pullls (Mayox‘s
‘Ct. Phil::91806) reported i 3 Commons,
Documentary .«History “ 'rof - American-
Industnal Soc;ety (1910) -p. 595 Wa 1kerng,
Ci 8 - 8,:555::F

10771 ngwg JLgﬂor (1908) ZQB U,S, 274
Iég L.Ed, 488, 28 S,Ql)&ﬁll Wt e
a e e et -"")‘-E’l‘f‘ 9
FN6 Congress gradual]y, through a series of
legislative .enactments, not orly granted
: private‘secto‘r,employaes e-right.to strike end
to engage in' other-concerted activities, but
lso deprived. employers af their:traditional
remedies..of injunction end .damsge suits,
(See 38 Stat.~730'(1914) [Clayton Antitrust
Act),-codifiedas amended at 15-U,8.C. § §
15, 17,26 (1970),-26 (1970),U.S.C. § 52
(1970); 47 Stat. 70 (1930) [Normris-La
Guardiz Act], codified at 29 USC, § §
101-115.(1970); 47 Stat;; pt.dI 577 (1926)
[Railway:Labor: Act],codified .as ainended
at 45 US.C. § § .151-188.{1570); 49 Btat.
449 (1935). [Wagner Aet]yi-codified -as

amended:at 29-U1.8.C§- M)

!

By contrast, Amencan law cantmues to ragm'd
public sector strikes in a substantially different
manner. A strike by employees :bf the United States
government may. still be treated as-a crime, [FN7]
end strikes by state and local ‘émployees have been
explicitly . allowed by - courts or: mtuta in only 11
stam [F'NS] *570 e e

FN'/' Employeas of the federal ‘government
" gre-statutorily prohibited from striking under

5 United States Code:section 9311 (1976),

which prohlblts an individual from’” holdmg a

federal position  if he "participates in &

strike, or asserts the right to striké’against

the Government of 1.he Umted States ...." In

d 2 38 ‘80

{1971),-the court upheld the consutunnnality.
of the strike prohibitions; yet declared
unconstitutional the "wording insofar as it
inkibits the assertion of-the right to- strike:

LS. 802 30

1 Page 4

" (Id. at p. 88] :[italics in -original].) In

1947, Congress originally - denied -federsal

employees the right to strike in section 305 -
of the Labor Management Relations Act

(Tafi-Hartley Act), chapter 120, 61 Statutes

at Large136 (1947). This act was repealed

and ultimately replaced by gection 7311,

FN8 Those 1l states are Alaska, Hawaii,
Idaho, Ilinois,- Minnesota, Montana, Ohio,
Oregon, . Pennsylvania, . Vermont, . fnd
Wisconsin,’ (See firther discussion below.) -
Interestingly, the United States js-virtually
alone ‘among “Western industrial nations: in
uphelding a-general prohibition of public
employse’ itrikes,-Mest ‘Buropean- olntries -
«. bave ' permitted’--them; with . certain-
limitations, for~quite some time  as. has
- Canada, Seé, e:;g., Anderson, Strikes and
Impasse -Resolution iri ;Public Employment
([969) 67 Mmh LR.BV 943 961 964 :

Conlmry to the msertmns of the plamtlﬂ" a8 well as
various holdirigs- of the Court of-Appesal;.[FN9] this .

court:has repeatedly stated;that the legélity of:strikes
by:public employees in SG!ahforma has- remamed 80 -
open questmn In 08 ‘

a1;2d3684;f682~68 {8:Cal.Rptr, i 05
this court.gtated in.dictom that *[i]n-the- absence of
legislative authorizdtion public employees in. general
do not have-the right-to. sirike ;" but protesded to
hold that a statute aﬂ'ordmg pubhc transit workers the
right "to engage in other-concerted activities for the
purpose of collectively bargaining or other, mutual aid
or:protection™ granted these - employees 8 Tight to
strike. However, in our:very: next opinion on the
1ssuc, n racB )68) 68.Cal.2d 13 [65:Cal Rptr.

3,436 :P.2d 273], wé:invalidated en fiijunction -
ngamsta smlang s ‘public: - - employess as
unconstitutionally . overbroad, and expressly Teserved
opinion-on "the:question:whether strikes by public
employees can-be: lnwﬁxlly en_;omed M

FN9 Seﬂ. eg MMML
! 0 y .

Teac 7 ZCal d 100 [_
c t:" IR Se ce. ... Emplovees!

M&Co_.n.nmrnﬂ...ﬂem._ﬂﬂj__a

ST State etc, 1 o
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' Apg, 863, 867 [92 CalRptr, 134];
gg of San Dieao v, American Federation of

State elc. Emplovees (1970 3d
308, 310 |87 Cal.Rptr, 258]; 4lmond V.
. C Sacramento (196 276

,Agg, gg, 35 [80 Cal.Rptr, 5181

In our next opportunity-to examine public employee

strikes, Ci C Sam cisco v, Cooper
{1975 13 Cal3d 898 [120 CalRptr. 707, 534 P.2d

403], which involved a suit challenging the validity
of a strike settlement agreement enacted by the city,
we held only that such settlement agreements are
velid. After noting the Court of Appesl holdings that

public employee strikes are illegal and the employees"
counterargument that such strikes are impliedly .

authorized by statute, our unanimous opinion
declared that we had no occasion to resolve that
controversy in that action. gg ., D 2]2,1

In 8 similar vein, this court has carefully and
explicitly reserved judgment on the issue of the
legality-of public employee strikes on at least three
other occasions in recent years, [FN10] Indeed, our
reluctance to address the issue head-on has elicited
critical] commentary from both dissenting and
concurring *571 opinions, which have urged us to
resolve the question ance and for all. [FN11] While
we had ample reason for deciding the aforementioned
cases without determining the broader question of the
right of public employees to strike, the instant case
presents us with the proper circumstances for direct
consideration of this fundamental issue.

FN]O an Diego Teachers Ass uperio,

Court (1979) 24 Cal3d 1 [154 CalRptr,
893, 593 p.2d 838); El Rancho Unified
ool Dist, v. National Fduc Assn
(1983) 33 Cal.3d 946 [192_Cal.Rptr. 123,
663 P2d 893). and Internotional
hood lectrical Workers . Clty o
Gridley (1983) 34 Cal.3d19] [193 Cal.Rptr.
218, 666 P.2d 960].

FNI11 See, epg., dissenting opinion of

- R.lchardson, J., in San Diego Teachers Assn,
¥, &gﬂar Qaurr, supra, 24 Cal3d ] and

concurring opinion of Richardson, J.,, in &/

Rancho Unified Schoo! Dist .y, Nm‘ional )

Education Assn. ra. 33 Cal3d at
962, where he stated that "[t]his court should
no longer continue its hesitant, tentative
ritval dance around the perimeter of this
central legal principle. ..."

Before commencing our discussion, however, we
must note that the Legislature has also chosen to -
reserve judgment on the general legality of strikes in
the public sector. As Justice Grodin observed in his
concwrring opinion in £/ Rancho Unified School Dist.

: ona cation Assn, supra, 33 Cal3d 946
964, "the Legislature itself has steadfastly refrained
from providing clearcut guidance." (la) With the
exception of firefighters (Lab. Code, 8 1962), no
statutory prohibition against strikes by public
employees in this state exists. [FN12] The MMBA,
the statute under which the present controversy arose,
does not directly address the questmn of strikes.

FNI12 For _]ust one example, the Winton Act
(former Ed. Code, § 13080 et seq.), which
governed the relationship between local
school boerds and teachers' unions, neither
affirmed nor rejected the. teachers' right to
strike. In 1975 the Legislature repealed the
Winton Act and added new provisions to the
Government Code to establish an Bducation
Employment Relations Board (see Gov.
Code, § 3540 et seq.); the new enactment
also does not prohibit strikes by teachers. It
also bears mention that the California
Assembly Advisory Council on Public
Employee Relations in its final report of
- March 15, 1973, concluded that, "[slubject
" only to [certain specified] restrictions and
limitations ... public employees should have
the right to strike” (p. 24) and proposed a
statute to carry out these goals (appen. a).
‘However, this proposed statute was never
enacted into law, perhaps further reflecting a
legislative decision to leave the ultimate
determination of this thomy issue to the

Judm:ary

The MMBA sets forth‘ the rights of municipal and
county employees in California, [FIN131 {Goy. Code,

- § § 3500-3511.) The MMBA protects the nght of

such employees "to form, join, and perticipate in the
activities of employee *572 organizations ... for the
purpose of representation on all matters of employer-
employee relations," It also requires public employers
to "meet and confer" in good faith with employee
representatives on all issues within the scope of
representation. As explained in its preamble, one of
the MMBA's main - purposes is to improve
commtinications between public employees and their
smployers by providing & reasonable method for
resolving disputes. A further stated purpose is to
promote improved personnel relations by "providing
a umfunn bas:s for recogmzmg the right of pubhc
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employees to j Jom orgammuons of their-own choxca n
[FN14] g

=R

- FN13 The’ MMBA revised its predecessoi‘,’

the Brown Act, 'in 1968: The MMBA.
amendments, however; apply .only- to:lotal-
goverminent employses becatise the MMBA
" deleted reference to the "Stetg of California":
-and expligitly defined "public employes" as
- one employed by any pohﬁcal -subdivision-
. of the staté, (See Gov:- Code,: §:-3501:)
. Presently, state employeee are: goveried by.
-thee ‘State Employer-Employee:Relations Act
(Goy. Code, § § 3512-3524).
. Additional :sgroups - of - emiployées were
excepted ¢ffom coverdgesiindernthe Brown
" Act: -iby. .previous -‘legislation.;; These
- . employees.are- oonxequenﬂy 'not covered by
. the :MMBA. (Ses: i
- 25051425052, - added by Stats.i: 1955, ch.
o 1036,¢:§ -2 atrpp. 1960-1961+ {govemmg
.:bargainifg:: betweén . employeea+-of the
©  AlamedaZContra~Costa. Transit ‘Bistrict- and
- - their employers]; Pub, Util. Code, Appen. 1,
SN 1 6(h)-(g) governing bargaining in the
Los @ Angeles::Metropolitan -<: Transit
. Auﬂlm'lt)']: Bd.-Gods,*§ §::113080- 13089
‘[governing educationdl Employées]:)

- Ror - «detailed ndiscugdion of the:scope and .

.purposes. of the:MMBA;:ste Grodin, Public

Employees Bargaining. in California: The
- Meyers-Milias-Brown = Act in-the: Courts
- (1972) -+ 23 wHasnngs ‘L. -718; Note,
Ile 2 ~the. '

FN14 However, the MMZBA' contains no -

- ¢lear-nmiechenism .for resolving dispiitessIt

meyely piovides.that if the ‘parties-fail to.
reach: an--agrefment, they maj) - agrée to -

appoint -8~ mediator- or use other.;impasse
© resolution-procedités agreod:upon by -the-
~parties.;: Additionally, the "MMBA does mot
-authofize - the: * -establishment - of : an
-administrative .. .-agency ~-utor  resolve

:controversies arising under-its provisions. I -

contrast;: statutes -governing other- public:

-~ employees in California authorize the Public

: Employee- Relations Board- (PERB) to
resolve disputes and enforce the provisions
of the legxslattemJ(See Goy, Code, §.35413

(getting the: powers and -duties. of the PERB -
under - the ': Educational Empleyment

" i ‘Page &

Reletions Act (EERA));_snd Gﬂ, Lode, §
3513, :subd. (g) -[makiiig-the powers and
dutiés . of . the:~PERB, ‘under 'ty EERA
. applicable to the State Employees ‘Relat:ons
;Act]) S
On its face the MMBA neither denies nor grants
local employees the' tight to strike. This omission is
noteworthy sinoethe J.egislature has not heiitated to
expriésaly prohibit stiikes for certdin clagsés of public
employees:For-exaniple; the above-noted pmh:bltwn
against strikes-by- ﬁreﬁghters was' enactad ningt years
before::the ' pasgege*ofthe MMBA:~and iremains in
sffect:1.today. «:Moieover; ~the " MMBA " includes
firefighiters withiin its provisions; Thus, the-absence’of
any <Such limitatioh/~on vother “public ~employees

.covered by the:MMBA: :at theivery least implied:a

lack:of legislative intent to use the' MMBA to ennct )
general strike proliibition, [FN15] :.

-FNI5 Apparently this decisionn- was the
result .6f political -.compromise: and/or a
~-degire:that the courts would-take thedifficult-
~first-‘i5tep  of- upambiguously - Indicating
whether: :public - employeesgenerally: have
the --Tight-to  strike. <As*~one noted
-gommentator- explams, “"Fhe efitire ‘subject -
of sirikes-and impasse resolution procedires.

. is-avoided; exceptfor the:declaration that'the
parties itiay ‘elect ;to ‘éngagé ‘a - médiator.
+What émerges is a:rather:general legislative

- blessing for«collective bargaining at the tocal:
governmental level withiout ¢lear-delinéation:
of policy or means for its implementation.

++The . conrts shave; o :the :whole,” done an

. admitable - job: s of - gxegesis, <:but their
decisions . canngt. help Gut reflect the
underlying.weakiicss. of i text," (Grodin,

0pA ctl; su;;_m,ﬁﬁasting J D]

prohibmon on the nght R 1 P
specifically precludes the apphcatmn of L,gbg_(;q_d_q
gection 923 [FN16] to. public. employees. *573 Labor

' Codé.section 923 has beeny construed by this court to

prowct tfhe. ngh; of pnvate seetor emplnyees to stn‘ke

Cahfomm 'statutep govammg puhho employeea
- makes it pert‘ectly clear that gaction-3509 was not
included in the: MMBA 3-8 means for pruhibmng
strikes,

Copr. © Bancrofi-Whitnsy and West Group 1993

200




. 38Cal3d 564

Page 7

38 Cal.3d 564, 699 P.2d 835, 214 Cal. Rptr 424, 53 USLW 2578, 119 LRRM. (B'NA) 2433

(Cite as! 38 Cal.3d 564)

FM16 Section 923 provides in perfinent part:
... the individual workmn [shall] have full
freedom of . association, - self-orgenization,
end desighiation of representstives of his
own -choosing, 'to negotiate the terms and
conditions of his employment, -and that he
" ghsall be free from: the. interference ... of
employers ... in the:designation- of such
represemtatives or-in self-organization or in
other coitcerted: dctivities for the.purpose of

collactive-bargaining or uther mutual aid or .

protectlon" ST,
ﬁgprovmun idenhcnl to ggm_gg_g,s_ﬁw eontamed in
the «statutes - goverding eglueatmﬁal «emiployees and
ﬁreﬁghters -‘However; an e:cpheh‘. strike prohibition is
included in:the firefighters statute.in addition to this
provigion. The fect-that the Legislature felt it
necessary to include this express strike prohibition
clearly indicates that it-neither.intended nor expected

ita;preclusion of gection.923-to serveas a- bidnket.

prohibltion mgainstr .su'ikes =Furthermure, dh Sen

Calsag g; ggge 13, thm court: mherpmtedaecﬁon 3549
ofithe EER A, a provisionddentical to.section 3509.of
the;MMBA, as specifically. mot. prohibiting strikes,
Therefore; plaintiffs.assertion. that:section.3509 must
benréad &s -a- législativer prolitbition of: »pubhc
empluyee stnlces ‘caniot: be snstamed [FN l:'i]

15 ':“FNI'I Smce the present case. involves
~Ey  employées subject to the MMBA;we do not
- 4. oonsider ‘whether provisions of stitutes
- goveming -vother- -empldyees.+could ‘be
mterpreted wto limit the ﬂnght of - such
ployeestosmka C T A

Lrewn

In sum, the MM:BA Bstabhshas a system of- nghtsl

and' protections for public employees which closely
mirrors those enjoyed by workers in thie privite
sector. The Legislature, however, intentionally
avoided the inclusion of any provision' which could
‘bekconstined as sither a blanket graiit or. prohibition
of i fight 10 strike, thuj leaving the issue shibuded in
ambiguity:: In - the absence -of clear -legislative
directive on this crucial-matter, it becomes:the task of
the judiciary to detérmine whether; under-the law,
stiikes by. pubhc employees should be viewed as a
prohlbiwd tort. .

m Wm Comman LawProhibiﬂon Agaithublic ’
Employee Strikes. -

(38) As noted above, .the Court of Appeal and

various- [6wer courts in this and other ;jurisdictions

have répeatedly stated that; abéerit & specific statutory

grant, all strikes by public employees .are per se
illegal. A variety of policy rationales and legal
juatifications have' traditionally been advanced in
support’ of this common law_"rule," and-numerous
articles ‘end scholarly *574 treatises have been
devoted to debating their. respective merits. [FN18]
The- various justifications for -the common law
prohibitioh can. be summerized-: into;, four basic
argumehts: First- the traditional justification - that a

" strike by public employees is. tantainount to a denial

of governmental. aumority/soverelgnty Second, the
terms of public- emiployment are not subject to
bilateral collective bargaining, as -in . the private
sector, ;bgeuusa they are g8t by. ﬂ;e laglsleﬂve body
through:in -lawmakmg Third, since législative
bodjes - are e for. pubhc.;. qmployment
decismnmnlang, grentmg public employees:the right
to strike would afford them excessive bargaining
leverage, - resultmg in ‘a,distortion of the political.
process andan improper delegation of legisletive -
authority. Fum]ly, public-employees provide essential
public services which, if' muermptedby strilces; would.
threaten the pubhu welfare

FleS Amung the more notahle werks to
~ appear .recently - o' “the subject' of labor
. --relations.in thepublic séctor ure: Hanslows
+ & Acietno; The. LMM

Gov i 1982
Gotmgll . ,M,..ﬂgéﬁ, Coihinetit, Public

Employee,.. Legislation:: An -Emerging

Paradox.; Impact; and: Oppcrtunity (1976)

13¢ Sar: Diego ' LiRev. 931; Comment,

Cuallfornia  Assembly - Advisory Council's

Recommiendations' on..Impasse Resolution

Procedures and -Public “Employee Strikes

(1974)11:84n Diogo.LiRev.473; Comment,

The 'Collective: -Bargaining: -Process at the

Miinicipal Level Lingers in Its Chrysalis

Stage - (1974)-14. -Sdnta Clara -Law. 397;

Grodin,.- Public:- Emplayee.. Bargaining in

" California: The Méyers-Milias-Brown Act in

the -Courts (1972) 23 ‘Hastings L.J. 719;

-Shaw & Clark; The Practical Differences

Betwieen ' Publlc’  arnids' Brivateé  Sector

Collective Bargaining (1972) 19 UCLA

- Li.Rev, 867; Ley; Striikes by Government .
", Employees: Problems and Solutions (1971)

-57.-AB:AJ:. 771 Witt, The ‘Public Sector .
Strike: Dilemma.of the Seventies (1971) 8
Cal Westem “L.Rev, 1025 _Bemstem.
‘the Strike in Piblic Labo

- 'Burton ‘& Krider," . The Rd!e and
Conseiguences - of . Strikes -, &y Public

Copr. © .Bancroft-Whitney and West Group 1998,
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Employées (1970) 79 - Yale “L.J: -418;

Wellington & Winter, More on Strikes by
-Public Employeés (1970) 79 Yale'L.J, 441;

“Kheel, Strikes ' and “Public Employment

* (1969) 67 MichL.Rev. 931; Anderson,
- Strikes and Impasse ‘Resolution in Public
" Employment (1969)'67 Mich.L.Rev. 943;
Wellington: &~ Winter,:: The ' Limits ' of
Collective Bargaining:in Public Employiment
- (1969)° 78 Yale L:J. 1107;*Thoms, The
-~ Govermment: Emplayee : and "Organized
‘Labor (1962) 2 Santa Clara L.hw 147' Note;’

Our determination of the legality of stiikes by public
employees necessirily - involves™ an analysis of the
reasoning "and cuirent viability sof ‘éach’ of:‘these
arguments;: The first: of -these justifications, the:
soversignty argument, assertsthat: governmeént is the-
embodiment of the people, and hence those entrusted
_torcarry ‘out-its’ function may not-impede-it; [FN19]
This ‘argument:was *575 parﬁcularly popular in the
first -half’ of:-the - 20th .centiry, when “it+Teceived
support fromseveml Amgncan Pres1dents [FN20]

FN19 For example, m
: 8 3

aCa‘ e!

v court: #tated that "[i]t 3] clem‘ Ihat in our
-+ gystem- of: govemment,f the government is a
--gérvant.of-all of the people.~:And a strike

against » the ' publicy: a -strike of pubhc- :

: ~ emnployees, ‘hasibeén dehotninated .
rebellion - against-government. The nght to
o 'stnke, if accorded to public émployees ... is
orle mesns of déstroying government. And if
they destroy-govérmnmient, 'we:fiave anarchy,
‘we “have’chaos.".“A "California case which
' rehed on this sovereignty argument 18 N_

: .C.!LAEE..N_*ZEUGB Oal-Rptr 741]

~ FN20- Commennng on the Boston police
strike, Calvin Coglidge asserted-that "[t]here-

- i§ no riglit to strike against public safety by
T ‘anybody, anywhara, at nny tune" ‘(quoted in
. i ¥ d

Woodrow Wilson, oonunentmg on Ihe. same
. -gtyike, stated that the strike is ™an intolerable

r

" Page 8

urime against-civilization™ (quotea‘ in id. at
tAD 4 4]).

savexjelgnty argument, President +Franklin

" 'Roosevelt stated: "[Militant tactics. have no

place in:the functions of any organization of

‘Government--émployees: ' ... TA]. atrike of

publio-+¢mployees manifests nothing less

than anintént on"their part to"jrevent or

" obstruict the eperattohs»uf Governiment until
-thefr' detriands .aresatisfied.."Stich action,
looking toward the paralysis-of @overnment
by those who bave sworn to support it, is
unthinksgble and mtolerable M- Id.-at pp.
.25 : k-t [quotmg a letter”
- “from’ Preaidenthoesevelt to the ‘president of
the *Nationals* Fedérgtion’ ' of * Rederal

) Emplbyees (Aug 16, 193'7)]) : .

The. sovere1gnty concept, howaver, has often. been
critivized in recent years as:q’‘vague and outdated
theory based on theastumption that "the: King can'do"
no wrong:" AsiJudge Hary T: Edwards'has cogently
observed,: *thé“dpplication .of -the: sh'wt-'ﬂuvergxgmy
notign.+-that guvemmental power: can ‘néverbe-
opposed by’ eniiployes : orghmzatlons « i§ cledrly -8
vestige' ‘&pmu*angsher -eTRaN - eff of sunexpanded
government - ..i+3Vithy the thpid- growth of:-the
gnvemment, ‘hoth in sheer size’ as-well:a8-in terma''of
assummg services not u'adxnona!ly associated with
the™ - ‘sovereign,::'« government - ‘éiployees
understandably ind- ’longar feel constrained by a notion

" that ‘The Kingcani*dono wrong!The distranght cries

by public unions:of disparate treatment-merely reflect
the fact-thatj for -all intefits..and :purposes, pubhc
employees-occupy essentially the:same position vis a
vis. the employer as their privete counterparts.”
(Edwards, The Developing-Labor Relations Law in
the Publi¢: Sectar {19’?2) 10 Duq iL Rev '357, 359-
360 ) [FN’ZI] : _

: -'FN21 See aiso Anderson Fed::of Teach ~.
-"{Schaof C-ity of Anderson (1969) 252 Ind. 588
‘ B, 2d.15:20,37 AL ] (dis.
-opn,-+6f DaBmler, :C, L) ("[Sovereign
itamunity] is not a rational argument-at-all
- “but'a technique for avoiding dealing.with the
merits: of the issue {of whether® public
employees may strike] ... The:confliét-of
real social forces cannot be -solved by the
- invocation ‘of" mngicdl plrasss -like '
. govereignty."") :
Chief Justice DeBruler also notes that where
the government hes discretion over thie terms
and conditions of employment, -“{alny
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decision within this. discretionary area is
suthorized by -the' pgovernment, and
therefors, .pbviously does not. deny the
] feuthonty of government." @-, at p, 20.)

In recent years, courts have reJected the very same

concept.-of - sovereignty -as a justification for

governmental - immunity --from tort liability. . In-

Califemia, the death lmell-'t-ceme- 'm Muskogz .1,
tal- D:’.s-‘t

45

iwhere thm court s‘tated

that, *576 "[t]he mle -of governmental immunity for.

tort'is an anachronism;without rational.basis; and: hns;
exwted .only by the force of inertia." (35:C At p;

216:) As noted by.this court in, Mmkopj} erpehmhon
pf the doctrine of:sovereign immunity.in tort:law led

to meriy inequities; end its application, effected many .

incongriious-tesults. Similarly, the use of this archaic
concept to.justify a per.se prohibition against public

employee 4trikes ig-inconsistent with modern social

reahty and eheuld be hereafter laid to rest,

RS e

_ Thésseécond. baeie argument underlymg the eommen

law prohibition of public-employee strikes-holds that-

sincethe:terms of public employment are fixed by the
Legisiaturs; public-employérs are virtually powerless

to.respond:t0 strike pressure, or alternatively that

allowing; such strikes woutld result in "government:by

centract.'hmstead of "gevemment by lan' (See City.

gﬂ@n@gﬁ.ﬁ mg E.ad 395],1 Thie jusuﬁeatlon
may+«have -hed somé merit +before the - California
Legislature gave extensive bargaining rights to public
etnployees, However, “at ipresént, most terms -and
conditions - of ‘public remployment. :are. arrived .-at

through collectwe bergaming under such statutes B8
- the MMBA

harre

We have already seen that the MMBA eete.bhshes i
variety of rights and protections for public employees
- including the right.to join:and participate in union
activities and-to meet: and-:confér with- employer
represéitatives for-the purpose of resolving disputed
labor-management issues. Thé! impoitance of
. mandating these rights, particulerly the meet and
confer requirément, cannot-be ighored. The overall
- framework of the MMBA represents a nearly exact
parallel to' the private séctor+system-of collective
bargaining + 8 system which:zets forth the guidelines
for lebor-managerient relations in the private sphere

and which protects the. right of private employees to

strike. By enactingthese gignificant-and parailel
protéctions for:public employees --through :the
MMBA, thié Legislatuie effectively removed many of-
the” underpinnings’ of the common -law per .se ban

against public employee strikes. While the MMBA
does not directly address the issue of such strikes, its
implications, regarding the traditional common law
proh:lbmen nre sigmﬁeant.

This ergument was eloquently explemed by Justice

Grodin - in -his conowrring opinion in El_Ranche

Unified Sch, Dist, .v. Natibnal Education Assn., supra,
2Cal:3d at page 963 where he. pemted out that

"[tThe premise underlymg the court's opinion in City
4_Cal App,2d 36].~ that-it is nécessarily
contrary to public policy to establish terms and
conditions ' of -.employment - for public employees
through the bilatergl process of collective bergaining
rather than through-umileteral lawmaking = has since
been:tejected by the .Législature; The hedrt of the
statute under- consideration -in *577-this case [the
Educational - Employment ~ Relations: - Act], for
example, contemplates that matters Telating to wages,
hours;- and ~éertain -other.terms and ‘conditions.6f
employments: for-:teachers - willivbe - the :'subject of
negotiation and -agreement between a:public school’
employer - dénd .--Organizatiohs— representing - -its
employees. (Gov; Code,:§ § 35432, 3543.3,:3543.7.)
Thiis; the original policy foundation for the "rule'that
public employee- strikes areillegal in-:this-state has
been: subatantially uﬁdermmetl, 1f net obﬁterated."

et i

Thé reniaining two ergumenteémve not servedzmsthls
state as grounds for-msserting @ bah ‘onpublic
employee - strikes but:-have .been. advanced .by
commeritators and by courts of other- states. With the
traditional - remsons for- prohibiting::such: ~strikes
debunked, -these .additiona] reasons do not convince
us of the.necessity of s judxcml ukese prohibltmg alt
such strikes L -

The ﬁrst of these arguments drews upon the dxﬂ’erent

rolesi:of-market forcesin the.private .and public
sphiér€s: ' ‘This - rationdle - siggests that.. because
government- services ‘are essential and :demand is
generally inelastic, public ‘employeesuwotild wield
exééssive bargaining. power.if -allowed.»to strike,
Proponents of this ‘argument "assumethat economic
constraints ere not present to' any meaningful degree
in the public sector. Consequently, in the abssnce of
such -constrairits; public employers will be forced to
make abndrmally large- concessions -to-:workers,
which in turn will -distort -our. political process by
forcing eitherchigher takes or a redisiribution of
resources between gevernment servxees [FN22]

F’N22 See e g Ugtted Eea'eratian of Postal
h ) .

:884 ("In thg private sphere,- the stnke is
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" used to equalize bargaining power, but this

- +has ~universally -beenv’held not to be

appropriate when its object'and purpose can
only be to influence the essentmlly ‘political
decisions of Govemment in the nllocation of

it3 resources.") -
- For an even more extenswe elaboratlon of
this "distortion .of - the _politice] . process"
* argument,-see’ Wellingfon .& Winter; The
Limits - of Collective ‘Bargaining in Publzc

-'Emp!a)ment .ﬁpra, 78 Yale L.J. 1107, .

. et [T
'Ihere .are, however, sevemlnﬁmdamental preblems
with: this "distortion of 'the :political- :process":
argument! For-one;-as will be distyssed more fully
below, a-key assimmption -ipdertying the- argument-«.
that' all gowerrfiibnt services.idre..essential -: ‘s
factually unsupportablé. Modem-goyvefnments engage
in .en+enormous mumber and . variety.sof:funoctions,
which clearly vary as to-their-degreetofi essentiality.
As- 3uch,:+the: absengé' of -af - unavoidable néxus:
between :mhost: public services::and~ easentially-
necessarily-undercuts the:notionthat public officials
will'be -forced to séttls strikesrquickty: and: at- any
*£78 »...costi: Therecent “case.vef::the - -airtraffic
: eonu'oll “atrikke [RN28]-is yet another-example. {hat
goveinments: have the ability 46 -hold. firmi "against a
strike for a considerable period, even in the face of
substaiitial-inconvenience.As this court-concluded. iii
Losdngeles Met. Transit.Authonity v.:Brotherhood of
Railroad Trainmen;-supra;*Pemitting-employees to-
- gtrike ‘does nordelegateto them authority: to-fix their
-own-wages -to-theéxclhisiefi of«the employérs.
disctetion, In collective - bargaining - negotiations;
whether or-not the.employees strike; the empldyer is
free to reject demands if he determines that they are
nnacceptable (gi ggl 2d at p, §23. nahcs added)
N AT
FN'23 In August 1981, the meessiunal Adr-
Traffic Gontrollers Organizatiosi’i (PATGO)-
lniinched d rnationwide--strike against-the

federal -gevernment. - Président Ronald. '

Reagan--ordeted . the - discharge - of. 11,000
striking controllers who hed niot returned-to
work within-a two-day-grace period.-Up-to
- the time of:‘this -writing; the Administration
has réjected all: suggestions. for.a-vgeneral
amnesty, its_position being, that the strikers,
by wviolating.:. the- ~féderal- government's

prohibition on strikes and .their own ("ne= -

strike" oath; have forfeited-their jobs with
the Federal Aviation Administration forever,
Federal courts:.upheld the gtvernment's

pogition in. :rm.u_&.ﬂ_&ée:

ons iC, - Ci 3

' ‘Page 10

E:2d 547, For a more détailed analysis of the

strike, - see Meltzer ‘& Sunstein; Public

- "Emplayee Strikes, Executive Discrétion, and
*C flers .. (1983

Other.fmtors also serve to- temﬁer the potenhai'
bargammg ‘power of striking public emiployees-and
thug' eriablée public -.officials to -resist excessivée

 demiands: First, wages ‘loit .due.to -strikés .are ‘s

important to public employées:as thed. are to.private
employees. “Second,«-the+public's coribsiii* over
increasing taxi+rates will- serve.-to "prevent the
decisjonmakiig. process from :bbing dominated by
political insteadof. economic congiderations, A third

. and relited 'economic censtraint arises in-such: areds

as:'watér, sewage and, in<some.instantes; sanjtation -
servioes, where explicit pri¢es are-charged;iBven if
representatives of: grovips other. then employeesand.-
the ‘smployer :do. not formelly enter:thebargaining
process, both wunion ' &nd « lohh]:-"*goVarnniént
representatives are aware of the economic
1mphcahons of-bargaining'-which . leads to. h:gher
prices - which tare cleatly ::visiblevto- the..pabiie; A
fourth: economic »constiaint: on-~public employees.
exists+in those services wheré subceriracting o the
private ‘sector-ista realistic-alternative. For:example;"
Warren, -Michjgan resolvedwa- bargaining: impasse
with- anAsherican’ Federation:of . Stite,«Couity:and s
Municipal, Employees.» (AFSCME)-- lecal . by -
subcontracting:-its: gitire  anitation’ s¢rvice;wSafita.
Monics, California; endedia-strike.of city employges-
by ~-threatening:rto- subeontract - its- -sanitation
operations; in:-fact, \San-Franciscohds chosen-to
subcontract its -entire: sanjtation ~systeth to private

_ﬁrms.r"If this subcontract-option is preserved, wages

in the public sector clearly need not exceed the'rte at
which subcontracting becomes a reahstlc alternatlve
[FNMI *5791 QT sy S r
: IR T
R FN24 See vﬁlrﬂ:Lervdsscuasmn it Burton’ &
- ~Krider, The -Role: and~Consequences of -
- Strikes by Public Emp!m!eas, supra, ‘79.31’ale‘
L. 418 425- 427 e

The proponents of 8 ﬂet ban on pubhe employee
strikes not-only ignore such fictors as the availability
of subcontracting,but also fail tosadequately consider
pubiic -sentimerit - towards: most strikes. and -assume

-thatthe ‘public-will push blindly for.an:edtly

resolution et any .cost. In.fact; public sentiment
toward - a stike often:/limits ‘the, pressure felt. by
political leadere, thereby reducing: -the- strike's
effectiveness:: -~ Wi .- Peiinsylvania  Goverfior's”
Commission Report stressed - just such- -public
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sentiment as an. important. reason to grant & limited
right to strike: *[TThe limitations on the right to strike
which we propose ... will appeal to the general public

as 80 much fairer than a general ban on strikes that

the public will be less likely to tolerate strikes beyond
these boundaries. Strikes can only be effective so
long as they have public support. In short, we look
upon the limited and carefully defined right to strike
as a sgfety valve that will in fact prevemt stri
' [FN25] (ltalics in original.)

FN25 Governor's Commission to Revise the
Public Employee Law of Pennsylvania,
Report and Recommendations, reprinted in
251 Gov. Empl. Rel. Rep. (BNA) E-1, B-3

. (1968). This report is discussed in detail in
Hanslowe & Acierno, The Law and Theory
Stri Government Emplayees. supra

67 Comell L .Rev,- 10535,

In sum, there is little, if any empirical evidence
which : ‘demonstrates that governments generally
capitulate to unreesonsble demands by public
employees in order to resolve strikes. The result of
the strike in the instant case clearly suggests the
opposite. During the 1l-day strike, negotiations
resumed, and the parties subseguently reached an
agreement on a new MOU, the terms of which were
precisely the same a3 the District’s last offer prior to
the commencement of the strike, Such results
~certainly do not illustrate- a situation where public
employees wielded excessive bargaining power and

thereby-caused a distortion of our pélitical process: -

The fourth and final justification for the cotnmon

Jaw prohibition is that interruption of government
services is unacceptable because they are essential.
As noted sbove, in our contemporary industrial
society the presumption of essentiality of most
government services -is questionable at best. In
- addition, we tolerate strikes by private employees in
many of the same arcas in which government is
engaged, such as transportation, health, education,
and utilities; in many employment fields, public and
private activity largely overlap.

In a dissenting opinion in Anderson Fed. of Teach. v.
School City of Anderson, supra, Chief Justice
DeBruler of Indiana observed that the source and

meanagement of most service enterprizes is irrelevant

to the relative essentiality of the services: "There is
no difference in impact on the community between a
strike by employees of a public utility and employees
of *580 a private utility; nor between employess of a
mumclpal bus company and a privately owned bus

Page 11

company; nor between public school teachers and
parochial school teachers. The form of ownership and
management of the enterprise does not determine the
amount of destruction caused by a strike of the
employees of that enterprise. In addition, the form of
ownership ‘that is actually employed is often a
political and historical accident, subject to future
change by political forces, Services that were once
rendered by public enterprise may be contracted out
to private enterprise, and then by another
administration returned to the pubhc sector." (251
N.E2datp, 21 )

. Recently, the United States Supreme Court also
" eschewed the classic equation of public ownership of

an industry with the essentiality of that industry. In-
an earlier case which reflected the traditional’
reasoning, United States v kers (1947) 330

1,8, 258 [9] 1. Ed. 884 67 S.Ct. 677], the Supreme
Court had held that the government’s wartime seizure

of private coal mines rendered those mining
operations public services and changed the rights of
the miners, though the finction of the mines
remained exactly the same. The court then approved
the iasuance of an injunction against striking workers,

a remedy that would not have been available had the -

mines still been considered a private enterprise.

In the recent case of Transportation Unior v. Long

Island R. Co. (1982) 455 U.8. 678 [71.]..Ed.2d 547,

102 S.Ct. 1349], however, the court held that -
smployees of a formerly private railroad, which had
recently been acquired by a governmental entity,’
retained their right to strike under the Railway Labor
Act. In this Iatter instancs, the Supreme Court clearly
recognized that the public takeover of the railroad did
not necessarlly change the rights of the employees;
the court therefore suggested that the railroad became
no more essential after its public acquisition.
Although the decision's basis in the supremacy clause
limits its direct precedential value on labor law, the
ruling nevertheless signifies a major departure from
the court's earlier holding in Mineworkers, supra -
that a service becomes essential once it comes under
government control, The Transportation Union case
thus underscores the conclusion that it is the nature of
'the service provided which determines its essentiality
and the impact of its disruption on the public welfare,

~ as opposed to a simplistic determination of whether

the service is provided by public or private
employees. Indeed, strikes by private workers.often
pose a more serious threat to the public interest than

.would” many of those whlch involve public

employees
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We of ‘course recognize that there are certain
"essential" public services, the’disruption- of ‘which'
would seriously threaten the.public health-or safety.
In fact, defondant union. itself> concedes. that the-law
should still act to render *58] illegal any strikes in
fruly essential setvices which - would constitute “a.

extent that the "excessive.bargdining .powery; and
“interruption -of essential =services" argumiehtswstill
have merit, specific henlth and:safety limitations on
the right-io strike should suffice to"answerithe
concerns underlying those arguments, .

In ‘addition to-the various-legal ergumenits advanced
to persuede the:courts to impose. a-judicial ban:on

public employee strikeés:» :arguments which; s we. -

have seen; are'decidedly unpersuasive in the-context.
of modérii jurisprudence and experience.~ there;is the
broader-concerh that fermiitting public. emploYéssto
strike-- may- be, “on :balence, “harinful ‘to.{abor-
management- felations -in- the..public -sector~ This is
essentially. & political-argument; best addressedsto the
Legislature. We review.the:matter only to point out
that-the-issue :is-not-so:cleer-cut as-to justify judiciak
intervention, since-the Legiglature- could reasonably
conclude that recognizing public: employees' right to-
strike may--actually - enhance- dabor-mariagement-
relations. :

SERRA R L

A 7 B H

At ionati1] states have. gramted nitet.of their, public

employees & Tight to: strike;-[FN26] ;20 the policy

rationalebehind :this»:statutory.- redognition-further - .

undercuts -several-of;:the basic-premises -reliedtupon
by strike-ban - advocates.: As the--aforementioned
Pennsylvaniti .»Goverhor's - Commissicn-: "Réport
concluded; "The eollective bargiining process will be
strengthened .4f this * qualified . right -to-~strike -is
recognizéd: -1t will: be-.some -curb :on=the - possible

intranisigence of an employer; and: the Jimitations on-

.14~ - 18" - 15. 45 .-a4 o 23

Pl

W

1877° 1978 1579 1980 1981 1383 1S
sg 29 87 55 20 é " 20

1974 ' 1975 - 1976

1883
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the riglit-te strike will-serve notice on the employee

© that thers are limits to the hardships that he can

impose." (251 Gov. Empl. Rél. Rep.; supra, at p, E-
) ‘ : ;
FN26 8ee footnote-8, ante, for-a list-of the
-11- states. Typically these:statutes permit:
public-.sector strikes, unless such strikes
"- endenger - the public -heelth, safety, or.
welfare, The statutes genefally prohibit
strikes by police and fire-protection
etployees; - -employeess*in  cofrectional
-facilities; and thoge in  héalth-care
" vinstitutions:.~In:.some' instahces; statutes
provide: binding; arbitration to Tesolve certain
-disputes for' which strikés aréiproscribed.
Thus, the public-sector atrike has-begun to
v achigve-gome degres:of lpgitimacy, despite
the strong opp#sition of critics. -

It is unrealistic to assume that disputes amé&ng public
employees and their employers willinot ocour; infact, -
strikes by -public: employees are relatively frequent .
everits in California. ‘For éxample, 46 strikes occurred.:
during ---1981- 1983, whioh :actually- marks a:
sipnificant. declifie ‘when - compered o .the number
duriig: the 5 -provious-years;“[FN27] Although:ithe
circumstances-- behind.A582-ipach individual ~strike -
may:.vary Somewhst;: cominentators:repeatedly note
that muchof*the reason: for their occurrence lies in
the fact that -without-the right to -strike;: or-at-least a
credible strike:-threat; public ‘employees have -little-
negotiating -strebgth. This, in-‘tumn;- produces
frugtrations which exacerbate labor-management

* conflicts and ofteéh provoke "illegai" strikes."

gt . FN27 PuBlic mployea"étikw in Cﬁlifornia,--
-+ 1970-1983:% ¥

,

*s'pﬁrﬁga An Ax,),al,ysi;s of lgal—igsgi.ﬁ;rikes in California's Public Sector

(1984}, (Max
Rel. .7, 9.

, 1984 Inst. of Ind. Rel., U.C. Berkeley) 6Q Cal. Pub. Empl.
public employees ipclude all workers.in'public agencies in

‘California, excluding federal seryice and. public utilities.
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The noted labor mediator, Theodore W. Kheel, aptly
described this process when analyzing New York's Taylor
Law (which makes all public employee strikes illegal) and
its resultant effect on labor relations in thet state: "It
would be unfair to place upon the legal machinery sole
responsibility for these interruptions of critical services on
which the welfare of New York depends. But the fact
remains that the machinery - including the prohibition on
strikes with attendent penalties and the fact-finding
boards with their power to make recommendations - did
not work to settle these dlsputes or stop the strikes,
slowdowns, or threats, In fact it is probable that the
Taylor Law exacerbated these conflicts, For one thing, it
made subversive a form of conduct society endorsed for
private workers, It encoureged unions to threaten to strike
to achieve the bargaining position participants in
collective bargaining must possess. It made the march to
jail & martyr's procession and a badge of honor for unjon
leaders. ... In simple point of fact, it did not and is not
likely to work as a mechenism for resolving conflicts in
public employment relations through joint determination,
whether™ called collective bargaining or collective
negotiations.” (Kheel, Strikes and Public Emplayment.
supra, 67 Mlch L.Rev. 931, 936.) [FN28] *583

' FN28 Indeed the per se prohibition is notoriously

ineffective. See Comment, California Assembly:

Advisory  Councll's Recommendations on
‘Impasse Resolution Procedures and Public
“Employee Strikes, supra, 11 San Diego L.Rev.

__“473, 4B0. The council's study found that the-

“vpresent laws do not deter strikes, and
furthermore, that once an illegal stike is
instituted the faw has very little effect in
‘compelling the strikers to return to work. Part of
the reason for this is that many public employers
hesitate to request an injunction because they
believe that the employees would continue ‘to
strike, thereby forcing the employer to either

initiate contempt proceedings and subjéct his .

employees to quasi-criminal penalties, or stand
idly and ineffectually by as the illegal strike
continues. Either of these alternatives, if pursued,
would have a deleterious effect om firture

employee-management relations once the strike

- is settled.” _ )
‘See also statement of Professor Reginald

Alleyne, UCLA Law School, in the Transcript of.

Proceedings, MMBA Hearing, - California
Legislative = Assembly, Interim  Public
Employment and Retirement Committee, page
20. Professor Alleyne cited statistics which
supported his view that "In 99 and 9/10 of the
. cases in the private sector they succeed and reach

an agreement.”

See nlso Cebulski, An Analysis of 22 Ilegal
Strikes and California Law (1973) 18 Cal. Pub,
Empl. Rel. 2, 9 (chart showing that strikes in
which public sector employers imposed legal
sanctions lasted swice as long as strikes in which
the employers -did not attempt to impose
sanctions).

It is universally recognized that in the private sector, the
bilateral determination of waeges and working conditions
through a collective bargaining process, in which both
sides possess relatively equal stremgth, facilitates
understanding and more harmonious relations between
employers and their employees. In the absence of some
means of equalizing the parties' respective bargaining
positions, such as a credible strike threat, both sides are
less likely to bargain in good faith; [FN29] this in tum
leads to unsatisfactory and acrimonious labor relations
and - ironically to more and lenger strikes. Equally as
important, the possibility of a strike often provides the
best impetus for parties to reach an agresment at the
bargaining table, because both parties lose if a strike
actually comes to pass. Thus by providing a clear
incentive for resolving disputes, a credible strike threat
may serve to avert, rather than to encourage, work

. Stoppages.

FN29 See, e.g., szbeﬂgne Reg. Sch. Dist v.
Timberlane Reg. Ed Ass'n (1974) 114 N.H. 245 -

Theodore Kheel has explained this argument very well:
"[W]e should acknowledge the failure of unilateral
determination, and tum instead to true collective
bargaining, even though this must include the possibility
of a strike. We would then clearly understand that we
must seek to improve the bargaining process and the skill
of the negotiators to prevent strikes. ... With skillful and
responsible negotiators, no machinery, no outsiders, and
no fixed rules are.needed to settle disputes. For too long
our attention has been directed to the mechanics and
penalties rather than to the participants in the process. It is
now time to change that, to seek to prevent strikes by
encouraging collective bargaining to the fullest extent
possible." [FN30]

FN30 Kheel, op. cit. supra, 67 MlchLRev at
pages 940-941, :

~ A final policy consideration in our analysis addressés a
-more philosophical issue - the percept:on that the right to

strike, in the public sector as well as in the private sector,

- represents a basic civil liberty. [FN31] The widespread
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acceptance 584 of that perception leads logically to the
conclusion that the right to strike, as-an important symbol
of a freesociety, should not be denjed unless such a strike
would substantially injure paramoun; ‘interests of the
larger commuynity.

FN31 Another mteresl:ng and related policy
argument. in support of granting a. nght, to strike
to public employees rests on a recognition of the
changing shape and values of the Americen
_ economic system itself, In.easence;:it focuses on
. the fact that our market economy.: hgg evolved
from its n]psszcal modej -into .an, increasingly
mixed and. plurql;suc form..In thig process..of
g mmased goyemment mtmmﬁoq,, the- line
betwgen. public and. pnvntef..entarpnapu.hﬂs
become increasingly hiurred: At the same, time, a

concommnt blumng has, ocgurred 'qetwgan.

traditional political, and economi, activity, and it.
is this. latter .overlap which renders a.flat ban.on
sl public sector strikes so difficult to defend. .
The. argument then analogizes the deviation .of
the..American system ,from., classical. economiic
mpdels, and . the co;'respgggmg reeyalugtion. pf

pubilc sirika proh:bmons to the,..Solidarity-

: mﬂpn’ed developgg.gp,ts in,, Roland. prior.0, the
laiest crackdown. lromcally, the.

traditional common law argument that. ppbpc, :

sector bargammg and striking is antidemocratic
; urcpolitical pracess; closely
'—vsmmen £ viewthat unions
Al - in _egql revisionist and
reactionary - condiict i & gysteiii’ operated
purportedly for the benefit ,of all. .Deyiations
from claggical models and. beliefs thus confront
, ,botii 1daologlcal vxewpo,mtp The argmne:;j:;fpr a,
nght to,sm.kq for. pubhc e,lpployees in a capitalist
system clearly gains styength as society-eyolves.
away_from the.. class;qal ;gieal of 1. pyre. markt;t
-economy when; the public qnd«pnvptﬂ scqcto
clearly separated. Similarly; the cage foria nghs

to. strike jna aocmlmt system, ETOWS, sh'onger ag.

that society devxates from the classica]_jdsals of
the sogialist model. For a more, detajled analysis
of thxs theory, see. Hanslowe & Acnsmu, fupra,
6 jell L.Rev: at pages. 0 =10

{4a) Plaintiffs argument that only the Legmlnmre can
‘reject. .the .common law doctrine prohibiting public
 employee strikes flies squarely i the face of both logic
and past precedent. Legislative silencé is mot the
equivalent of positive. legisiation and, does not preclude

: Jud:cxal reevaluanon of common law dopm,ne If the
courts’ hnve crentad a bad rule or an outmoded one, the
courts can change it.

Page 14 -

~ Thig_court has long recognized-the-need to redefine,
modify origven aholish a common Jaw-rule "when resson
or equity demand it".or when its underlying principles are
no lopger justifiable in :light, of modam society. {See
2Cal.3d 382

odriguez ,Bele_ffe e(}'

.. [ ATY el’ - :
(119 gm‘ 858, ggg,zg 1225,2 A'L,B, §2 |,)_
lr,!

'Ih:s court'a higtor_v p:oyxdes numerou,s e;;amplgs of thls

page..812, 6..812 Hhen thw-mom ﬁxst,mdopted 4, .mule. of
compayafive; - meEligence., we..exprmesly, rejested. . the
contention . that. any change. in .the, law..of contributory
negligence wag-exclusixely. a matter.for the Legislatyre,
and ovenum%‘ morg then a centyry ,of . pm;deg;xl ;Ig

'. nmpudlztad.,tbq aswhon that recognition
of. adgpousat acg@n fun,:losa of ;consortium, required
legiglative pcta,on (see\ PB: - 393-393),: and -reversed
numerous prior decmpns in endorsing that ,cause. of
action. (5a) Purthermore, "[w]hen the law goveming a
subject heg been,shaped.and guided by judicial-decision,
legisiative ingetion does not, necessarily constitute a tacit

endorsemegnti pf the precise stage.inithe evolutipn of the -

law.extant gt the time when the Legjslature did nething; it
may-signify,that. the Legislature, is:ayilling. to-entrust the
fupther,.- evolution;,:of legal., doctrine.. to - judicial
developmq;lt " *Sjs (e g!g z Drew (1978):22 Cal.3d
333,34 1] Cal. 583 ] 2d 3 8

@ For Lha,.:epqup pta];ed above. we gpnglude that the
common law . ‘prohibitipn . agqu:wt pub"hc JBector, strikes
shopld not.be recognized .in this state.. Consequently,
strikeg, by, publig spgtor,emplgyees in this,state as-such are
nejther ﬂleggl nortortious ynder, £al1f0;p;a common law,
We must imm gglmtely cgutlon, howevgr, that the. right of
publ;c amplpyeas o, strike . is by no means .unlimited.
Prude,nca and concern for the general . publm welfare
reqmre certain restnctmns

The Leglslature has already prohlb;ted girikes by
firefighters under any circumstance. It may. conclude that
other ;:ategnnes .of public employess perform such
essentml sexvices, thet a styike would invariably result in
imminent ddnger to, public ];xealth and safety, and must
therefore be proh.\'bited [FN32]

EN32 See, eg. M&Mﬁy&aﬂ

. gection . 179.63(11). (1981} (firefighters, peace
ofﬁcars,, guards. at correctional fnclhtles) Oregog
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Revised _Statute :
(firefighters, police officers and puards at
correctional or mental health institutions);
Pennsylvenia Statntes Annotated, title 4

gection 1101.100]1 (guards at correctiomal or
mental health institutions and employees
necessary to the functioning of the courts). For a
further discussion of these provisions, see
Hanslowe & Aciemo, ThHe Law and Theory of
Strike e Employees, supra 6

g . 1055, 1079-10

See also Burton&Kmder .s'upra, 79 Yale L.J. at
page 4317 (advocating a presumption of illegality
in strikes involving truly esgential services,
thereby relieving the state of the burden to
demonstrate the elements necessery for an
injunction).

While the Legislature may enact such specific
restrictions, the courts must proceed on s case-by-case
basis. Certain existing statutory standards may properly
guide them:in this task., As noted above, & number of
states heve:granted public employees a limited right to
strike, and such legislation typically prohibits strikes by a
limited number of employees involved in clearly essential
services. In' addition, several statutes provide for
injunctive -relief against other types of striking public
employees when the state clearly demonstrates that the
continuation. of such sirikes will constitute an imminent
threat or "clear and present danger" to public health and
safety. [FN33] Such an *586 approach guarantees that
essential public services will not be disrupted. so as to
genuinely threaten public health and safety, while also
preserving the basic rights of public employees.

FN33 Ses, eg.,
23.40.200(c} (strikes by most public employees
may not be enjoined unless it can be shown that
it has begun to threaten the health, safety and
welfare of the public); Oregon Revised Statutes
section 243.726(3)(a) (injunctive relief available
when strike creates a clear and present danger or
threat to the heatth, safety or welfare of the

public); Pennsylvania Statutes Annotated. title

43, section 1101,3003 (injunctive relief available

when strike creates a clear and present danger or
threats to the health, safety or welfare of the

public); Wisconsin Statutes Annotated section
111.70(7m)(b) (injunctive relief aveilable if
strike poses an’ imminent threat to the public
" health or safety). See slso School District for
City of Holland v. Holland Educ. Ass'n (1968)
348 Mich. 314 [157 N W.2d 206, 210] (Mich.
Supreme Ct., in teachers strike cases, declaring
state's policy is not “to issue injunctions in labor

ection  243.736 (1979}

Aleska Statutes section -

Page 15

disputes absent a showing of violence,

m‘apmble injury, or breach of the peace"),
erlg e 1. imberiane

Ed 1974) 114 N.H. 245 2d 555

339] ('N H. Supreme Ct. refused to rule on the
Jegality of teachers' strikes but stated that in
determining whether to issue a strike injunction,
s court should consider "whether the public
health, safety end welfare will be substantially
harmed if the strike is allowed to continue.").
The Federal Labor Management Relations Act of
1947 (29 US.C. § § 141-187), follows a similar
approach with respect to private sector strikes. It
empowers the President to direct the Attomey
General to enjoin a threatened or actual strike if
it affects an ‘industry involved in interstate
commerce and if permitted to occur or continue
would imperil the national health or safety. (29
US.C. §§ 176-180.)

After consideration of the various alternatives before us, -
we believe the following standard may properly guide
courts in the resolution of future disputes in this area:
strikes by public employees are not unlawful at common
law unless or until it is clearly demonstrated that such a
strike creates a substantial and imminent threat to the
health or safety of the public. This standard allows
exceptions in certain essential areas of public employment
(e.g., the prohibition against ﬁreﬁghters and law
enforcement personnel) and alse requires the courts to
determine on a case-by-case basis- whether the publlc
interest ovemdes the basxc rlg,ht to smka

Alihough we recogmze that this balancing process may
impose an additional burden on the judiciary, it is neither
a novel nor unmanageable task. [FN34] Indeed, an.
exarination of the strike in the instant case affords a good
example of how this new standard should be applied. The

" 11-day strike did not involve public employees, such as

firefighters or law enforcement personnel, *587 whose
absence from their duties would clearly endanger the
public health and safety. Moreover, there was no showing
by the District that the health and safety of the public was
at any time imminently threatened. That is not to say that
had the strike continued indefinitely, or had the
availability of replacement personnel been insufficient to
maintain a reasonable sanitation system, there could not
have been at some point a clear showing of a substantial
threat to the public health and welfare. [FN35] However,
such was not the case here, and the legality of the strike

would have been upheld- under our newly adopted

standard. [FN36]

FN34 Legislation in several states already
requires the courts to make -this precise
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- determination. (See, e.g., the relevant statutory

provisions in Alaska, Ore., Pa. and 'Wis.) For just

.one example, under .the. Pennsylvania Public
. EmpldYee Relations Act, public: mployees are

fiot prohibited from striking afier 'they have

submitted .to mediation :and fact finding, unless
or until-such a-strike creates a-clear and present
danger or-threat to' the. heelthﬁafety and welfare
of the publics { ;

.- 1101:1003.}+In such- eases, the employer may

" petmon

for-.- equitable * relief, including

. injunctions, and is entjtled -to reliaf if-the court

- court:would:then:have had the authority 10 issue -

finds that-theé-strike ‘creates the danger or threat.
.(4d.) The:i:Pennsylvenia- courts have-applied this

standard to several:classes of public employees.

(See, e.g.,~Bethel - Park -Sch.:v. Bethel Park Fed

of Tehrs: 1607, Am: Fed'n.qf Teachers (1980) 54

P. Commw, 49, 52: i2d 18] (teacher's

strike constituted e, cléar and piesent danger to

the public'a health, safety and welfare and school

district-entitled to back-to-work-order in view of
_potential losses - of :state :subsidies;- instructional

days  vocational::- job,: -higher "education-

opportunities, - counseling;'- social -“ and " health
services, -extracurricular enrichment programs
and employeas work - oppoﬂunmes and. wages),
Bristol - iship T

- A2d767] (sehool dwtnot entltled~ .to
mjunctwn against teacher's strike under similar

elrcumstances), -Highland ..Mg g&d Wate
al:Union 459 4B y :

D g, Q 564, 565-567 (sewer and water
authorityr 'not- entitled to :injunction: forcing
striking employées back to work sihte there was
no:cléar:dfd present danger-in view of the fact
that the services.provided by.the authority could
stil} be' performed during the strike,. appsrently.

by . - supervisors; - - with -'relaﬁvelyf- littl'e
meonvemenee) T L - Lo
I,

FN35 Had such a showmg been made the tnal

. an injunctiofi and declare the-strike illegal. In
cases involving sanitation strikes; it is often the

. length of the strike which will ultimately require -
~jssuance of an- mJunctlon (See, e g [ﬂgmlr_i

‘~-ln adchtlon, if pa.rhculer jObS ‘performed by:

- striking sanitation .or ‘other public employees
require unique skills and training, it is
conceivable that a public egency might be unable
to find adequate -replacements. In ‘the instant
matter, however;

.replacement  personnel

IPege 16

adequately maintained needed sanitation services
without any significant threat:of harn to the
public. Further, the' District's allegations of
vandalism by the strikers (see. fh, 4, ante), while
perhaps citing individual illegal acts; were by no
mesns enough to render the entire strike illegal
or'even a substnntml pubhe threat.

FN36 The tnal court in thls metl:er had no reason
to make & finding regarding the threéat to public
‘health and safety posed by the strike: The court
inerely relied on-pridt Court of'Appeal opinions,
which had held that public employee-strikes were
per 'se:-illegal -in the “absence of & :specific
statutory grant*In the-future; trial. coimts will
clearly-be required ‘to make such & finding. In
these cases, the scope of appellate::review will
ordinerily be limited to determining whether
reasonable grounds ex:sted for the triel court's
decision. - - .o,
Defendant union:has also urged thls court to find that a
per se prohibition:of all- public employee strikes-violates
the California- Constitution's - guarentees of:freedom of
association, free speech; and.equal :protection.: They do-
not contend-thatsuch a constitutionsl-infringement - is
present wheri -8 court exercises its equitableiauthority to
enjoin a strikebased on.:h showing that-the- strike
represents a substaiitial and immifient deanger to-the public .
health -or safety. Instsad, the 'union érgues that in -the
absence of :such -a-showing, per se- prohibrhon is
conshmnonally unsuppormble S

(7a) The right to form end ube represented by unions is a
fundamental right of Americai workers that has been
extended to public. employees throngh cdnstitutional
adjudication [F37} as well-as by statute: in this.case, it is
*588 -:-specifically mandated.-by:the provisions of the
MMBA .itself’:(8a) In.nddition; "[i]t-is now.seéttled law
that workmen .may .lawfullyiicombine:to .exert various
forms of -economic-pressuse-upon an émployer; provided
the object -sought to bei:accomplished thereby has a
reasoneble rélation to-the betterment of labor conditions,
and they act peaceably and honestly. (Citations) This right -
is' guaranteed by the federal Constitution as an incident of
f.re_edom ‘of speech, press and assemblage;-(citations) and
it is not-dependent upon:the “existence of 'a labor
eontroversy between the: employer and hxs employee " {In
. Bl

84 P.2d 892
128 942

quotmg
1.2d 6 6 682

FN37 In upholdmg the: Nahonal Labur Relations
Act -againgt ‘constitutional attack, : thé United
States Supreme -Court- recognized that. the right
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-of employees to organize for the purpose of
collective bargaining is fundamental. (Labor
Board v, Jones & Laughlin (1937) 301 U.S, 1

33 [81 L.Ed. 893, 909, 57 S.Ct. 615, 108 AL R,
13521)
It is also axiomatic that employees form and j _]OI.D
Inbor organizations to protect their interests in
labor disputes, and the United States Supreme
Court has long recognized that "[i]n the
circumstances of our times the dissemination’ of

information concerning the facts of a labor -

dispute must be regarded as within that area of
free discussion that i3 guaranteed by the
Constitution. [Citations.]" (Thornkill v. Alabama
310 US 102 1093, 110
60 _S8.Ct. 736],) In addition, whenever a labor
-organization undertakes a concerted activity, its
members exercise their right to assemble, and
organizational activity has been held to be n
lawful exercise of that right, (I:hay_'_las v. Collins
323 U 89 . 430, 6
A3151)
+The freedoms of speech: and assembly are
»-applicable to the states through the Fourtsenth
- Amendment (Hague v C. I 0. (1939) 307 U.S,
:.496 [83 L.Bd. 1493, 59 5.Ct. 954]), and may be

_exercised in an economic context. As explained

by the United States Supreme Court in
NAACP. v. Alabama. "Effective advocacy of
both public and private points of view,
+ particularly controversial ones, is undeniably
« enhanced by group association, as this Court has
~more than once recognized by remarking upon
the close nexus between the freedoms of speech
and essembly. [Citations.] It is beyond debate
that freedom to engage in associstion for the
advancement of beliefs and ideas is an
inseparable aspect of the 'liberty’ assured by the
Due Process Clause of the Fourteenth
Amendment, which embraces freedom of speech.
[Citations:] Of course, it is immaterial whether
the beliefs sought to be advanced by association
pertein to political, economic, religious or

cultural matters, and state action which may have .

the effect of curtailing the freedom to essociate is
_subject to the closest scrutiny." (N.AA.CPL.
Alabama,_supra, 357 U.S. 449. 460 [2 1..Bd.2d
1488, 1498, 78 S.Ct_11631)

As the union contends, however, the right to unionize
means liftle unless it is accorded some degree. of
protection regarding its principal aim - effective collective
bargaining. For such bargeining to be meaningful,
employee groups must maintain the ability to apply
pressure or at least threaten its application. A -creditable

right to strike is one means of doing s0. As yet, however,

. the right to strike has not been accorded full constitutional

protection, the prevailing view being that "[t]he right to
strike, because of its more serious impact upon the public
interest, is more vulnerable to regulation than the right to
organize and select representatives for lawful purposes of |

_collective bargaining which this Court has characterized

a5 a ' fundamental right ...." (duto ers v, Wis, Board
(1949) 336 U.S. 245 259 [93 L.Ed. 65], 666, 69 S.Ct.

- 5161)

Further, the federal ban on public employee strikes has
been specifically upheld as constitutionally permissible.
(See United Federation of Postal Clerks v. Blount, supra,
325 F.Supp, 879, 8&&; affd. *389(1971) 404 U.S. 802

[30 1. Bd2d 38 92 S.Ct 801) In the absence of any
explicit constitutional protection of the right to strike, the

Blount court reasoned that the law prohibiting only public
employees from striking need only have a rational basis to
avoid offending constitutional guarantees. The court then
easily found that the common law policy justifications
(discussed in detail.above) did indeed provide a rational
basis for the per se prohibition. (See, United Federation
of Postal Clerks v. Blount, supra, at p. 883.)

'I‘houéhtful judges and commentators, however, have

" questioned the wisdom of upholding a per s prohibition

of public employes strikes. They have persuasively -
argued that because the right to strike is 50 inextricably
intertwined with the recogmized fundamental right to
organize and collectively bargain, some degree of
constitutional protection should be extended to the act of
striking’in both the public and private gectors.

As Judge J. Skelly Wright declared in his concurrence in
United Federation of Postal Clerks v. Blount, supra, "[i]f
the inherent purpose of a labor organization is to bring the
workers' interests to bear on management, the right to
strike, is historically and ptactically, an important means
of effectuating that purpose. A unjon that never strikes, or
which can make no credible threat to strike, may wither
away in ineffectiveness. That fact is not irrelevant to the
constitutional calculations. Indeed, in several decisions,
the Supreme Court hes held that the First Amendment
right of association is at least concemned with essential
organizational activities which. give the particular
associntion life and promote its fundamental purposes. ...
[Citations.] I do not suggest that the right to strike is co-
equal with the right to form labor organizations. ... But I

‘do believe that the right to strike is, at leest, within

constitutional concern and should not be discriminatorily
abridged without substantial or 'compelling' justification.”
323 F.Supp. 85}

Chief Justice Roberts of the Rhode Island Supreme Court
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offered similar sentiments in'a case involving-a‘ teachers”
strike ‘i1 that stite: "Obviously, the right to strike is
essential to the wiability:of a labor union, ‘dnd:a-union"
which. can: make-no credible threat -of- sirikecantiot
survive-the pressures in the present-day industrial world.
If the-right to-striKe is fundamental:to the-existence-6fia
labor union, that: right must be subsumed:in the-right. to
organize and.  bargaiid collectively,.:.‘The solléctive
bargdining -:process, ‘if ifi ' does anot includebva
constitutionally protected right to strike, would be Tittlg
more then an exercise in sterile ritualism, ... I cannot
agreée: that ‘every. strike by:public-employess necessérily
thredtens.the public welfare and governmental paralysis.
. The fact.ig: thatvin shasiy.istances stijkes. by private
amplgyeas _pose_the: fif Hiore’ sériony threaf: 10 the piblic.
interest *590. than twoiild giany..of ng’ggg@'g&d Cih By
public semployess. wi:Ih: short;vit-appearsto -me-thatto.
defiy all public employeestheright it strike because-they'
are employed in the public séctor would be.arbitrary and
unreasonable." (School Commitice . We.r;erly Teaahers
Ass'n-(1973) T RL 96 299 vA.24d.. .
DPII) ST S ERE T S -.-_Ls_ T Lt A
i PRI

We are not persuadad that the psrsonal freadoms
guaranteed by the United States and Califomia
Constitutions-.confer. ancabsolute right: to. strike; [EN38]
but the arguments-aboye Thay merit consideration at some .
future:+date,: If. -the right to..strike - is :afforded'some.
constitutional pretection-asiderivative of thefunddniental:
right of:freedom- of-association, then this:right cannot-be
abridged: abuent a substantxal ior compeﬂmg _]ustlﬁcanon

Soadoal - : .:u! IFTHITAN

. FN38- As stuted -in the :United -States Supreme -

Court in Dorchy v. Kansas: "Neither the
++:common.-law nor »the - Fouiteeiith ~Amendment
_ -confam tha absolute: nght 10, shrike e (_gmm
e 2 d D R

. 269,47 s!ct.wss]g Slmﬂarly, we do mot find-that
;- the comparabig'petsonal freedoins. gnaranteedby
- the California ;Gonstitution.: confer:an -absolute-

- rightto-strike. (See,eg Inre Porferfiel 146 .
91; 1 8P2dw‘706w*l 7

8 :Cal:2d.

; . 1) .
B,Zd 9§1|, whmh invahdated a. loyahy oath® faquimment.

for- public - employees ::in - this "gfate,: even. where:-a- .
compélling -state:purpose..is presént; restrictions on:the-
. cherished:freedom of-association jprotected by the First:

Amendment and made applioable to_the. states- by the
Fourteenth .- Amendment . .must. -be- -drawn - with ‘narfow
specificity. First Amendment fresdonis aredelicate! éAd

vulnerable and must be protected wheréver poasible. .

When- government seeks to limit those freedoms on the'

Page 18

basis of legjtimate:and substantial governmental purposes
... those purposek 'cannot be pursued by-imeans that
broadly. stifle. fifidamenta] pefsona):likerties when the end
cen be'more natrowly echieved, Précision of regulation is

_ required so that the exercise of our mpst. precious

freedoms will:not-be unduly-curtailed:-except to the extent
necess:tated by sithi- legittmate «gnvmmental objectzve
rd 7385 U,

)“1 :-F'_t . S & ‘ '
(3b)- As d.lscussed at flengih gbgve, tha tradxtmnal
Jjustifications ‘espoused in favoriofia- per - sesprohibition
cannot withstand & significant degree of judicialscrutiny.
Indeed, 'sincé. not all.public:: employee :“services are
essehtia} and.mefiy priyate-émployees: perform ‘services
moie vital to the public health *591 =nd saféty than do
their counterparts in the public sector, the’ simplistic
public/private - dichotbmy: does -not * constitute &
"compelling" :justification.for: a ‘per se- prohibition of
public: emplayee:: sirikes; . This -the -constitutional
arguments ‘of défendant-union ‘tind several’amici cannot

* easily-be' distnidset;particularly since’we: will retain the
" limitation that-public’strikes tiay-be: prohibxted when they

ﬂlreaten the pubhcheﬂth ur~sa.fety [FN39]
AR ]

.'rFN39 Contmry to: ﬂmwhamchenzatwn of our
. dissenting -colléague, twe neither -applaud nor
<disapprove tof strikes ‘by ;public:employees as a
matter of socid] policy,for in'the present state of

the law that is notiour’ fmnction. The dld rle in
this state;sto the.effect:that ‘strikes+hy public
employees .are ‘unlawful, rested-expressly upon

the :premise - that “wages ~and- conditions of

. emiployment for public employets mayionly be
set-by amilateral <action of the-public employer,

" - andv-that: collective ~~befgdining -fér such
employ@ees.in itself was coptrary to public policy.

It \is the-Legislature which has:removed the
underpinnings-from the .old rule, by.sanctioning

a system: of collegtivebargaining for local
governnent. employees: At-the--same time, the
Legialature heg_miifteined B -stony.. silence
regarding the, status of public-émployee strikes
under the new statutory scheme. To the extent
that we.examine ‘alternative-justifications whick

- have been ssserted in support.of-a bafi-on such

. strikes, we do 50 only.to determifie whether there

- are~ any such Jumﬁcatmns wiiich - are -.:s0
-compslling.as to require acoeptanoe by the courts
. sven in the absence of legislative action. We find
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an affrmative answer only as regards- those
strikes which imperil public health or safety. As
to other:.strikes, we conclude that the policy
questions involved are highly debatable, and best
left to the legxslanve branch in the first instance.
.-We find nothing in the dissenting opinion: which
detracts -from this logic. The,"cogent analysis
‘upon which the dissent relies for "the various
.. rationales underlying the ‘no strike' rule" (post, p.
- 610) refers.-nakedly to ."differences in the
‘employment relationship” between public.and
-private sectors, and to "the preservation of a

system . ofgovernment - in the ambit of public -
employment-and the proscription. of practices not

compatible with.the public:employer-employee

. relationship." (/d; af-p. :611) What,. the,

significant differences are .which . require .8
different rule, or- why strikes -are -inconipatible
with the employer-employee relationship in the

public sector, we are not. told: Surely judicial

intervention in so complex an arena requires
greater justification than that. -
- The-dissent decries also what it perceives to.be
ither, amblgulty in our-rule prohibiting -strikes

which threaten public safety or health, and states.

-a-ipreference. for those statutes- which “clearly
: - (Jefine classes of employees who may or may:not
« --striké. The . -formulation.:we - have: adopted,

stites {ante, p; 585);.dnd the dissent points-to no
.sevidence that such a rule is incapeble of effective

judicial administration. On the «contrary, such a

-tuléj: which' depends-upon an assessment of
public detriment from a particular strike, is
entirely - in accord with the traditional role of
courts 'in -equity. If-the Legislatire: wishes: to.
adopt 2 dlﬂ'erent rule, of course lt may do s0.

Smce wa have nlready concluded that the u'admona! .per

se prohibition against:public employee strikes-‘can no.

longer'be upheld on common law. grounds, we do-not find
it necessary. 40 reach: the issue in constitutional terms,
Although we are not.inclined .to -hold that the right to
sirike" rises to the magnitude of a fundamental right, it.
does appear that associational rights are implicated to a
substantiel-degres: As.such, the close connection bétween
striking -and- other: constitutionally protected activity adds
further weight to our rejection of thé traditional common
lnw rationates im‘derlying the per se prohibition. (Cf.
ronmental Plans; ormation Council -

ggfar Court |(1gs41 36 Cal.3d: 13;, g u&&

(6b) We: coﬁclude that it is not unlawful for- public
employess to engage in g ¢oncerted work stoppage for the

- -however, is-in-accord-with -the rule in- several-

purpose of improving their - wages or. conditions of
employment, unless-it has been determined-that the work
stoppage. poses an-imminent threat to public health or
sefety, Since the trial court's judgment for damage in this
case was predicated upon an erroneous determination that
defendants' strike was -unlawful, the Judgment for

_ damages cannot be sustained. [FN40]

: FN40 -The mal -court rehad upon E
Untfied. Sch, - P

Teachers {1971 72 Cal. m,sd 100 . [_li(}_
Cal.Rptr, 41], which:held that the conduct of an
* . illegal strike was a-tort for which:damages may
be recovered. Since we have held that the strike
in this case was not illegal, we need not consider

- the correctness of that dec:smn. g

'l‘he _|udgmt is raversed.

Mosk J and Grodin, J., concurred: -

i

KAUS, J.

I concur in the judgment insofar ‘as it:holds that a
peaceful strike by public employees does not give rise to a
tort action for damages against the union. I am.aware of
nothing in the Meyers-Milias-Brown Act which suggests
that the Legislature intended that common: law tort
remedies should be applied in this context, and without
such legislativeiendofiément 1 beélievé:it is improper to

~ import ‘tort remedies that were :devised: for different

situations into ﬂ:us sensitive labor ralatmns arena: As this

534 P.2d 403]; "The quamon as:to what sanctions should .
appropnate]y be. imposed on-public employees who
engage in illegal strike actwity is-a complex one which, in-
itself, raises significant issues of public policy. In the past,
several states hdve -attemnpted ‘to deter public employee
strikes by iiniposing: ‘mandstory- draconian ' statutory
sanctions on: strikingemployees; ‘experience has all too
frequently demonstratéd,” however, .that:such harsh,
automiatic sanctions do hot prevent strikes. but ingtead ars
counterproductive;  exacerbating  employer-employee
friction and prolonging work stoppages." In the absence
of a determination by the Legislature that a tort action,
resulting in a money damage award determined by a jury
meny -vears-after the strike, is the appropriate method for
dedling with public employes sirikes, I do not belisve the
judiciary should, -on its own, embrace: this "solution" to.
the problem. (See, e. g m;;hge Sch_v, ,Lg_mghere Fec_i,

canu'a *593.5‘1ate 2 . Kama.r -City E gﬁg Mg Logal i
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In concluding that a cothimon law tort action does not lie
in these circumstances, it i3 not necessdry todetermine

whether such a strike is "legal” or "illegal" in an abstract
sense;-or whether, and-under-what ¢ircumstances, such a

strike. could: ‘propérly be - enjoined.: The- question of

injunictive - felief - presenfs. _ significantly ; : idifferent
considerations than the propnety of a tort action, and it is
not before:us:in:this case. We should -await the facts of a
concrete dmpute before we attempt to resol\'e 1t. '

Fmally, 1 beheve it-is equally unwise to vénture an
opinion on potential constitutional challenges to firture
legislative action in this field. In -my view, we should - if
anything - be encouraging the Legislature to attempt to
deal with the difficult public policy. quéstions in this ares;

not frightening it away with premature warnmgs of

possible constitutional minefields.

Reynoso,l= moncurred .
oo O Lot

nnm c.a, T N N T I

i ran ‘r £ - cp o st s ._t.,‘.,. LA . Cote
Conem'rmg‘ I L L

ARENT YT SR

(1_).(2_). 'C.(ﬂ_). (ﬂa). GCN@J%. (L)Iwriw
seperately beécause I-'believe it-is only fair to- give the
Legislature: some -guidante -in - an - ared - filled-:with
- . constitutional. problems. ;To' prompt -the Legislature: to-

- entei this -field, Without suth’ guidasice’ [FN1] riot -only
invites-error but encourages it-Such:a piactice is het only
disingenuons, it- is dmrespectﬁﬂ to -the" litigenm ~:ang:
: knowmgly mwleddethepubhc FREREUT . nt

N
I ol Lot

. FNl See concurring opmmne of ‘Grodin, ¥ and:
- Kaus;J: Ses also-inre Mieeuer (1935) qnte;:page
- . 3695 ~andits-

antecedent. FEOPIE v. _oliie_ﬁlﬂiil‘lMQM_
T R 63 A TR

ZJ_L wlnch ..graphlcally ﬂh:strete 'tlns very
problem a la Hes

A L I

Todey's decision. brmgs the law ‘of pubhe employee-

strikes into the 20th’centuiy and:makes the:common:law
. contemporary. As the- court ‘has-:expldined; the -flat

prohibition against -such- strikes was - grounded-in -

outritoded notions of sovereignty and unreasoned fears of
free lehur orgamzenen L

" It'is apprnpnete thet tocleys efﬁrmetlon of the right to
stnke should come 50:soon -after the-iragi¢ events

Page 20-

surrounditg the strike of Solidarity; 'the" Polish labor
union. The Solidarity strikers proclaimed that the rights to
organize collectively and to strike for-dignity and better
treatment on' the job were fundamental human freedoms.
When -the Polish gmferml‘fent declared riartidl law and
suppressed * the wnion. in Dscember 1981, Ammericans
especlally mourned the lees of these basic lﬂ:lei‘tles *594

The publm reaction to the Sohdanty strike revealed the

. stréngth of'the-Alndrican people's belief that the right to

strike -i5/an essential fehture of :a_free society. In an
economy increasingly dominated by large:scale’ business

" and govérnmental organizations, the right of employees to

withhold their‘labor-as a group'is an’essentia] ‘protection
ageinlm abuses *fof employser power (See,*erg., Amer,

it 18 widely -presumed thet "We heve the nghtzéh‘ﬁ-ee men
to refuse towork for: justgrievances: thé strike is an
unalienable -weapon of-any citizen." (Reagsil & Hubler,
‘Where's'the Rest ofMe‘? (1965) p 133 ) '

Jl"

The majority. opinion suggests ﬂaat 1he nght to strike may
have .constitational dimensions; (Maj.oph:j ante, at pp.

 589:591)-1:writé separately to selaboratd: on-this point.

Althoughthe: right«to strike has 'a Jongrhistory in
Amierican - jurisprifdence, it v textual-«and - ‘theoretical
foundations ‘have- eluded«a -compreliensive “analysis.
Instead; the courts have:deiced a minuet afound-the issue.
The time:hascomé to'make: explicit:that: which has so
frequeritly ‘beénpresumed:; If the- right~tostrike does
indeed-di{ferentiate thid country from those that are not

free then ut must be given substance and: enforeed. o

The conetitutlonal right to mke rests on a-number of
bedrock: principles:: (1) tthe' basic spersonal -liberty to
pursue ;. happiness -—and .- economic - gécurity -through
preduehve lebor (ﬂ_c‘g_._L th and }4th Amends.; Cal.
Cen g 5§ i,osubd. (a)). @) thé ebsolute

13th: Amend:;f Jals: g -
fundamental ﬁ'eedome of eseoeumon and expressmn ({U.s,
onst;ﬁm Amehd “Cal & subd (a),
3) B . .“!""".:" v :

Cel o) r

It is teyend dlspute that the mdwidual'e ﬁeedom to
withhold' personal-serviocé.is basic- to- the. constitytiofial.
concept of 'Miberty.":~Without - this freedo, “working'
people would-be at-the-total mercy of-their- employers,:

' - ungbje:either to . bargdin’: effectivély-or. ot ‘extricate

themjelyes. from an intolerable sitiiatiofi; Such & cgndlnqn'

_ would make a mockery of the fundamerita) right to'pursue

life, liberty and happiness by engaging in the common

eccupatlons of the: eommumty (Sek Sailler-InnsInc v.
3y :8.:Cal,3d 5 Cal, 329, 485 P.2d
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529, 46 AL R 3d 351]; see also Nash v. City of Sania

Monica (1984) 37 Cal.3d 97. 110 {207 Cal Rptr, 285, 688

P.2d 894] (conc. end dis. opn. of Bird, C. J.) [right to
withhold - personal service as & landlord is a
constitutionally protected liberty interest); id., at p. 114
(dis. opn. of Mosk, J.) [same); cf. U.8. Consg, 13th
* Amend. [prohibiting mvuluntm-y Servituds]; Cal, Const.,

- art. 1§ 6[same])

Nevertheless, in the early yedrs of this country, the
concerted withholding of labor was outlawed under the
doctrine of "criminal conspiracy." (See *595 Frankfurter
& Greene, The Labor Injunction.(1930) pp. 2-3, and cases
cited.) Although workers - with the exception of chattel
slaves - enjoyed the right to leave employment as
individuals, they were prohibited from doing so as a
group. (fbid) Apperently, the courts assumed that
working people could adequately protect their liberty
interests by exercising their personal right to terminate
employment and compete as individuals in the labor
market.

As Archibald Cox has written, “[sJome of the major |

problems:of-constitutional law ... arise from the necessity
of shaping guarantees born of an individualistic society to
the conditions resulting from the solidarity of organized
groups.” .(Cox, Strikes, Picketing and the Constitution

(1951) 4 -VandL.Rev. 574, 579 [hereafter Cox].). The

recognition-of group rights for laborers trailed behind the
~ legal acceptance of the modern business corporation, &
group form of property ownership. [FN2]

Hﬁlﬁ—'i’he modern form of corporate organization,

. which grants the corporate management broad -

powers to act on behalf of shareholders, emerged
in' the latter part of the 19th century. (See
generally, Berle & Means, The Modem
Corporation and Private Property (1939) pp.
127-152.) During the 189('s, the United States

Supreme Court ruled that corporations possess’

constitutional rights. (See, e.g., Chicago, d&c.
Ratlway Co, v. Minnesota (1890} 134 U.8. 418
[33 L.Ed. 970, 10 8.Ct, 462] ["liberty"]; Smyth .
Ames (1898) 169 U.S. 466 [42 [ Ed. 19, 18
S.Ct. 4181 ["property"].)

- The right to strike was initially regarded as labor's
_ counterpart to the massive economic power concentrated
in the .corpomation. With the rise of monolithic business
enterprises, it could no longer -be maintained that
employees' freedom to compete in the labor market as

individuals would be sufficient to protect their Liberty

interésts. In a famous dissenting opinion, Justice Oliver
Wendel! Holmes cbserved: "One of the eternal conflicts
out of which life is made up is thet between the effort of

- Page 21

every man to get the most he can for his services, and that
of socwty, disguised under the name of capital, to get his
services for the Jeast possible return. Combination on the
one sids is patent and powerful. Combination on the other

i3 the necessary and desirable counterpart, if the battle is

to be carried on in a fair and equal way." ( Fegelahn v.

Guntner (Mass, 1896) 44 N.E. 1077, 108 1 (dis. opn. of
Holmes, J.).)

In Holmes's view, the right to strike was integral to this
latter combination: "If it be true that workingmen may
combine with a view, among other things, to geiting as
much as they can for their labor, just as capital may
combine with a view to getting the greatest possible
return, it must be true that, when combined, they have the
same liberty that combined capital has, to support their
interests by argument, persvasion, and the bestowal or
refusal *596' of those advantages which they otherwise
lawfully control.” (Vegeiahn v, Guniner, supra, 44 N.E. at
p, 1081)

This theoretical foundation was later adopted by the
United States Supreme Court. In an opinion by Chief
Justice Taft, the court declered: "[Unions] were organized
out of the necessities of the situation. A single employee
was helpless in dealing with an employer. He was
dependent ordinarily on his daily wage for the
maintenance of himself and family. If the employer
refused to pay him the wages that he thought fair, he was
nevertheless unable to leave the employ and to resist
arbitrary and unfair treatment. Union was essential to give
laborers opportunity to deal on equality with their
employer. ‘Ihey united to exert influence upon him-and to
leave him in a body, in order, by this inconvenience, to
induce him to make better terms with them. They were
withholding their labor of economic value to make him
pay what they thought it was worth. The right to combine
for such a lawful purpose hes, in many years, not been
denied by any court." ( Anter. Foundries v. Tri-City
(™ i, ra, 257 U,S. at p. 209166 1 .Ed. atp. 199

A few years later the high court; with Chief Justice
Hughes writing, asserted that the right of employees to

engage in "collective action" was "not to be disputed."

Texas & N. O R C . Clerks (1930 28] U.S, 548

570 [74 L.Ed. 1034, 1046, 50 S.Ct. 427].) Finally, the
court proclaimed that employees' rights of self-

organization were "fimdamenta!” in nature. (Labor Board
v, Jones & Laughlin (1937) 30 S 1,33 [8) L.Ed. 893
9089, 57 5.Ct. 615, 108 A. L R.

" Though these forceful statements suggest that the

Supreme Court included the right to strike among those
Iiberties protected by the Constitution, that propositicn

~ was_never squarely asserted. Instead, a federal district
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court was-the first to define the right in unembiguous
terms; "The right to peacedably strike or to participate in
ong, to work orrefiuse to~work, -and to chodse the:terms-
andconditions under whicl-dne will woik; like the right
to make a dpeéch; are fundamental humen liberties which’
the state may not condition or abridge in the absence of

gmve « and" mmedlate dauger to “ihe coth;nunity 4
v, M Supg, 51,61,

" B

app. dmm by stip,, 26 11.8. §2Q [90 L.Ed, 406, 66 S,Ct,

1721 [invalidating -a Kansas law that prohibited:various

labor activities, meludmg strikes]; seé also AMM
bop dory: 7 '

10, 827-828 [mnkmg rdown Alabama law that
prohlblted all strikes' not:enidorsed by a ma_]ontya-ofwtha
struck employer*s employees]) SR LPU

(’ 4 ‘dl""" * l‘.‘i r“ H e
The.: staum mf the- nght to. strike as-a: consntutmnaﬁy
protected "liberty" arises'not-only. from the congiderations
of faifiess agt forth by Juatice #597. ‘Holmes and ‘hief
Justices Taft and Hughes, but also from the iphiéfent:
nature of work. In the words of Justice Felix Frankfurter,
"[t]he rcoming.of . the machine age tended to -Hespoil
human personality. It turned men::and women.-into
'hands.” -The -industrial - history of -the early Nineteenth
Centiiry demionstrated the :helplessness.ofithe-individual
employee to-achieve humand dignity in-& society.sq:largely
affected by technologicel advances. Hence the trade‘union
made itself inereasingly.felt; not only -as an indispensable
weapon of:selfidefense on!the:part-of waorkers but:as an
aid:to the well-being ofa society-in-ivhich wotk'is an.
expression -of hfe e.nd !not \merely the mgans. of eammg
subsistence." (4iF . i .

5 -]_,Bszd-ﬁgjl.(eonc opn 'ofFrankfurter, J)>) i

Perhaps in - response to. thls eoncern, tso‘me ceurts

including a Cghfomm'cuun 'of ‘Appeal. - adoptéd an
absolutist position, recognizirig -no.-digtinctioh +whatever
betweeri the gghm of employees to: quit work - -as
individuais;or, in 8 group: 7Tt is:the right 6f every man tp
engage to work for:or to deal with, or to refuse to work
for-orto deal with, any man or class of men as-he sees fit;

whatever. his -motive - or iwhatever the.regulting injury,

without - being _held-in any way accountable therefor:-

[Citations,] These fights may b exercised.in association’

- with others sq lpng as they, ha,.ve 1o uﬁleflll Db.lbﬁt in
d P. G0, i, - g 1

umon-te smke] )

: n Co iV & 2 .
581 [o8 2,, LQ 1] ‘rests ‘on-the absolute nghl of a labor

Page 22 -

Ithas been arguedthat constitutional protection for strike
astivities would -intriide on-the-legislative fusicfion. The:
courts -'have exercised restraint in aepplying the .
constitutional guarantee of - "liberty"™ ~ to - legislative
determinations of*ecohomic policy. This restraint reflects
the. fear that the diffusé comncept of liberty could be-
employed as a dévice for the'imposition of judicial policy
Judgments. (See Lochner v. New York (1905) 198 U.S. 45,
74- 76 [49 L..Bd. 937, 248-942, 25 S.Ct, 5391 (dis. opn of
Ho]mes, J ) )

Never&xelees, the -miére fact that an: enactlnent covers
economic matters does-fot-insulate it from gcmitiny- where
an-important :constitutional iguarantee is implicated. The
Constltuthn expressly protects.gettain rights of- "property

" (U:8.:Const;Stheand 14fh:Amends.; Cal; Gonst. ‘
§.:1, Z;subd:*(a).):As Professor'Cox has observed, "{a]
constitittion ‘which iass)ires :the:owner of* property an-
opportunity-to-tbtain:a reasonable return-on his capital
must 1 recognize‘thé* worker's interest in.the conditions
under *598 which he Iabors and the price he receives.for-
his work " (Cox, .s'upra 4 Vand L Rev at p. 580)

Fur&zermore, recogmtxon of ﬂle mght to stnke does fiot
require an unconstrained:judicial ‘construction: ofithe.term
"liberty:" The courts ‘can find congtinitional ‘guidance in
the close. nexus between:thetight to.strike and 4 specific - ‘
conititutional provisiorj: thé'ban én invéluntary servitude.
S it 13th- Amentl:s>Cal: vConst.; < ait. -851:§:.i6.)
Though-thisiprovision shight not by itself gusrantee the
right to “strike, it ddes-provide- clear -support~for - the
proposition that the strike i8 an exercise of
constxmsmnaﬂy protected libeny L P
. -
Justme Brandels -once declared, in a4 case: mvolvmg B
peaceful, concerted refisal to work: "If, on the undisputed
facts.-of this'case,refusal-to -‘work can be enjoined,
Congress - fhas] voreatéd -\ efi instrument-for imposing
restraints-. updn labor .wmch remmds of mvoluntary
i % :

J. ). sge; also : Lo,
166 P:2d 751, 2§§ (dls npn of O'Conp.g}l J ) v[cpnstmme
War Labor Disputes Act to permit vomnmry gtrikes in
view of the constitutional ban on involuntary semtude] )
Some courts. liave invalidated antistrike restrictions as
mconsmtent w:th the ban en- mvoluntmy gervitude:, (See.
. 50 Fla.185.17:80.2d.

F.Supp, 845:849, revd.
67 §,Ct, 1538],) [FNS]
FN3 In: Petr:’lla, the. Suprems Court reversed the’
district.. cowrt's holding as to. mvo_luntary
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servitude solely on the ground that the restriction
. &t issue did not - on its face - prohibit strike

-eet_iy_itjes. (ﬂ[{eg &mﬂ v, Pe_t:ilgo, g;g;g, 332

U.8;atpp. 12-1 , 5-1886,

The close connectton between the right to strike and the
prohibition against involuntary servitude derives from the
purposes of - the 13th Amendment. That amendmont

guarantees the freedom to terminate employment not for h

its own sake, but in- order to "prohtbit[] that control by

which the personal servige of one man is disposed. of or

coerced  for another's bep.eﬁt rwhich is the essence of

mvoluntary servitude,” laba 11} 21
2 2155LE|:1-.- S,

Accordingly-, the amendment :is concerned not merely
with-the formal, right to quit, but also with the practical
abllity.of working people to protect their interests-in the
workplace:"[[]n.-general the defense against-oppressive
hours; pay, working conditions; or treatment is the right to
change employers.:*599 . ‘When the master can compel
and -the lahorer cannot. escape the obllganon {o go on,
there is no:power below to redress andno incentive above
to relievezsp . harsh overlordship -+or :unwholesome
conditions. of work.."-(Pollock vy, Willlars. {1944) 322
U.S. 4, 18<[88 L Bd, 1095, 1104, 64 S.Ct_792); see
generally, Cox; supra, 4 Vand .L. Rev at 5 576e)

K -\--.' "

. As courts and commentators umversally aclmowledge,

the group right to .strike has replaced the- individual right
- to "change: employers” as the - principal . defense of
working:pegple against oppressive conditions. The rise of
multinationa) --corporations and .large-seale- government
has produced -a-corresponding dectease. in the practical
gignificance of.the right to.quit.for the- individusl. To

withdraw the right to. strike is to deprive the worker of his-

or her,only effectlve bargaining power; (Ses maj,.opn.,
. 580- 5!

and. Cansequenees ‘of Strikes by Public Emplayees (1970)
79 Yale LJ. 4‘18 419-420, -and ‘sources. cited.) This

undeniable fact is reflected in the intensity of the public.

reaction to the suppressxon of the Sohdanty strike.

Over 30 years BEO, " the questlon of whether the 13th
Amendment .protects the right to strike was termed

"momedtous" by two.-justices of the United States--

Supreme Court. (A,El otL Ay, 4ge[icar_l Sash Co,,_supra,

4)-(conc. opn, of

; -Rutledge, I, Jomed by Murphy, ¥ )V [expressly reserving

judgment on the question].) Yet, that court has néver
squarely addressed the:issue. [FN4] -

FN4 The court came closest to confronting the
issue in rkers . is..Bogr 4 6

.S, 245 123 L.Ed, 651, 69 S.Ct: 5161, In that

0; see also Burton & Krider,- -The Role.

Page 23

case, & union had conducted 8 series of "union
mestings" at irregular times during work hours:
The - -Wiscongin Employment - Relations : Board,

_ issued en order prohibiting any "concerted effort.
to interfere with production’ of the complainant
except by leaving the premises in an orderly
manner for the purpose of going on strike.? (.Id.,
at p. 250 193 L.Ed. at p. 661], italics-added.) The:
court gustained the order against a 13th
Amendment challenge:. Whatover the monts of
this conclusion (see {d. 5
6711 (dts -opn; of Murphy, I) [the majority ﬁnd
the unjon's tactic objectionable only because:it-is
effective]), it is clear-that the court did not decide
the -general: question. of whether :the 13th

" Amendment guaranteed the: right to strike: "Our .
only question:.i§ :. whether it is: beyond the
power of the State to ‘prohibit . the particular -
course of conduct described. "( g,, at p. 251 [2
L.Ed: atp. §§1|=},«_

The notion of & 13th Amendment right to smke has been

rejected by gome lower, federal courts and' state courts.

These_courts have relied on two lines of: Teasoning. Fust,

some have suggested.-that :the . prohibition - against

involuntary servitude protects only the right of employees

thhhold personnl servxees ag “individuals, (See, eg.,
C Honal: kers

. 4995, ffd, (7th Gir.1925)
i ) Howevet; e& explained
above this:line of* "600 argumeént cafnot justify;: the total

. nonprotection of strike activities in am economy
-dominated-by- large andpowerful employers (See-arue at

p.598-509) . -

FUREI N

Other courts have held that the 13th Amendment does not
protect a temporary w1thholdmg of Iabor (See, e.g.,
: l&t

! 1950 339US i 4LE 134 X
,S_‘LQ_]_)_ ‘However, in- view -of .the -purposes: of the
prohibition on involuntdry. 'servitude, - "can.-it matter
whether the worker :quits‘permanently -or .;merély leaves
the establishment until conditions are changed? In the
former case he may be said to-beiexercisihg:the right to
sell his services to the hlghest bidder, leaving others to
take his former job, whils in the latter-case he is seeking
to injure-the: employer by-cutting off the' supply of labor:
But-this reasoning scarcely justifies 'a constitutional.
distinction, -for in either case:itlie -improvement - of
employment conditions. ultimately--depends . upon a
withholding of-labor from marginal employers until;they
offer'more. ... [TThe temporary.or perniénent chéracter of

“the quitting seems irrelevant.” (Cox; suprd, 4
Vand.L.Rev ‘at pp. 576-577.) ‘ -
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~ More findamentally, it is'not siggested here that the

prohibition" on “involuntary servitude standing alone
neceasarily guarantees the right-to atrike., That provision
does;: however, provide ample support for the' proposition
that- the right to strike must be counted among those
congtitittionally proteoted “Ilbemes" that areessential to
humaniﬂ'eedom v . -

The concented w:thholdmg of* labor warrants protectlon
not only as dn.gxércise.of personal liberty, but dlso as an
incident of the fundamental:freedoms of association and
expression, QL&.MJM&M Cal.-Con g;,, art. 1 &
§:2, 3,yAs:thie majority point oitt, the right of-Workers to
combine and-exert "various:forms of ecofiomic pressure'
on 'employers:is- constitutionally: prutect’édi" (Maj. opn.,
gnte, -8t .p. 588, quotifigiifn re Bla 530 Cal.2d
.Gﬂg,"ﬁ 4648 [184 P2d: 822|,l a R

N
Working people enjoy the constltutxonal righ’g to form
andJom umons (See. e.8. Mmﬂi@_m_w_)
F.2d : m&m :

1 Q,L~40,_r] Wlﬂmut a: constimtlonally protebted:a-ight;to

strike; the ‘usé-iof these freadoms . would -be "littlé more

- thananexerclse"in stsrilantua.lmm 1" (Sehpol Co i ee
/ . A 1 ) 6 2 9, 7

i *601

LRSI TR

Recent demsmns mncemmg congumer boycotts prcmda -
persuasive authority for the protection of strikes uiider the
guarantees of free association and expression. [FN5]
Consumer -boycotts were;: "like.  sirikes, originally
prohibimd at common IEW“(SEG ganerally. Note Eg!m,zgj_

. Joirgt .

: su'ike is.one’ form ofhoyoott <+ Le,-an orgamzed
¢ reﬂ:sai by workers to provxde labor

A T el Y]

However, in . series of cases -involving :consumer.

boycotts by ¢ivil rights advocates, the courts ‘began to
" recognize that suchboycotts;, like strikes;-provide 'a

necéssary -counterweight to -entrenched-‘economic power'

In 1948; Justice Roger Trayror observed that "[i]n their
struggle-for equality tlie only. effective economic weapon

Negroes have. is- thepurchasing power they are-able to_

mobilize to induce employers'to open jobs'to~"them. .
Only a clear danger to the community would J\.Istlfy

Page 24

judicial rules that restrict the peaceful mobilization of a

grdup's bcondmic power to secure economic equality. "
: Sy 948)-3

[L9E.P2A §85] (dia opn. of'mynor, 1), afd. {19501 339
U.s, 560 IE& L.Ed, 2 5, 70S.Ct Zl l; see also Garner v. V.

82 S.Ct" 248] (conc epn. of: Harla!i,‘ Jf) [the First - and
Fourtsenth: ‘Amehdments protect sit-ins called ‘to- protest
ﬁxe ramal practmes of pnvate ‘busmesses] )

34097 (hereaﬂ;er Cld:bome Hardware), ‘ﬂae“Umted States
Supreme Coiiit held thist a paacbﬂ.ll, politicdlly mdétivated”
boycott constituted an exercise of the constitutional
freedoms- of ‘asstcistion ‘and»expréssion: In-<that-case,
black icitizetis ‘of Poit Gibson, Mississippi,~Boycotted
whitesowned businesses to pressure those ‘businesses and
electad publm efﬁclals ‘to l.mplemant-f'pohcies of raclal
Id.,

Supréma Courteaﬁﬁrmed*tha trml com't's holdmg that the
boycotted businesses were enﬁtled “tQ m]mctive and

monetawrehet‘ “1302 PR DR
The Umted States ﬂSupf-éme AGouri reversed.n(gm
argdwar, ra, 458 1 4 2d at

12491))~The -couft-rejested” the?fcommnn law view tbat
beycotts-weré-devoid.of donstitutional valueby virtue of
their coeicive nature.4Speéch-doés: motilose its-protecied
character-.i. simply:bacause it may: ambmansmthm- or
coeroe them mto action,™ (- *6021d,; v : .

‘ ].}-On theicontrary;’ the boycbtr was
entltlad to protection as atfi-effective gnd norviolent-means
ofbrmgmg about polmcﬁl social;: and ecoi:omm" change {
d H ] . ; 3 Sat ; ] .

ecohomic - aotmfy dould no’b t]usﬁfy =:'ar":.'~.om1‘:1ete
prokifbition” -against-the«boyeatt. ( Id.;at p. 914°[73
Bdod ot p.-12371) [PN6] - - IR

FN6 .'l‘he courts anaiysis covered both the

boycott-itself and the expressive activities used

tor:sustain md expand it L.M&QE&&‘E‘M&
S . L Ed.24.

. PP iggg« -1236],) A boycott is at once & form of-
associatiofi and -a mieans of  expression. ‘The
decision- to boycott-results from processés of
assembly and debate, (See, ©.g:, [d., 8t p. 90773

L.Ed2d at p.. 1232]) - Once commienced; :the
boycott is a form of gymbolic expression. Most
obviously, it  forcefully communicates the
participanits' views to the target/:Further, as a
ne“rswonhy event, the boycoit provides the
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participants with a platform for explaining and

advocating their views to the public. They pay

for this platform by foregoing the benefits of

- trade or employment. (Compare Citizens Aeainst
Rent C erkeley (1981 .S. 290

. 296 Ed.2d 492, 498499, 102 S.Ct. 434
[the contribution and expenditure: of money are
essential to effective advocacy since the means
for communicating with the public are costlyl.)
In short, the boycott is a nonviolent method of
conveying not only the content. but also the
intensity of the participants' views.

This court has recently had occasion to apply the
principies announced in  Claiborne Hardware. In
Environmental Planni Information Council v.
Superior Court (1984) 36 Cal.3d 188 [203 Cal Rptr. 127,
680 P.2d 1086) (hereafter Environmental Planning), an
environmental group sought to influence a newspapet’s
editorial policies by boycotting businesses that advertised
in the newspaper. The newspaper's publisher brought suit
claiming :tortious interference with an economic
ralatlonshxp

This court -rejected the publisher's argument that only
civil rights boycotts should be accorded constitutional
protection: - "As in Claiborne Hardware, .. [the
boycotters'] activities constituts a 'politically motivated
boycott designed to force governmental and economic

_change' /(458 US, at p. 914 []), and the fact that the

change:which they seek bears upon environmental quality
rather than.reciai equality, can hardly support a different
result, L{ lanning, supra, 3 3d at
197.) Applying common law principles in light of federal
and state constitutional guarantees, the court held that the
environmental group was engaging in lawfil activity. (
Id., at pp. 197-198.)

I see no principled basis for granting protection to
"politically motivated " consumer boycotts while
withdrawing protection from Iabor boycotts. In
Environmental Planning, this court expressly reserved the
question whether Clatborne Hardware's apparent
distinction between political and labor boycotts reflects
the dictates of the California Constitution. (36 Cal.3d at p,

" 198, fn. 9.) The prior decisions both of this court and of

the United *603 States Supreme Court indicate that labor
boycotts should be entitled to full constitutional
protection,

Differential treatment of political and labor activity runs
afoul of the well-established principle of judicial
unpartiality among speakers and messages. "Of course, it
-is immaterial whether the beliefs sought to be advanced
by association pertam to pulmcal economlc, rehglous or

cultural matters, and state action which may have the
effect of curtailing the freedom to associate is subject to
the closest scrutiny." ' v_Alabama
357 U.s, 44 d.2d 1438 8-14

Ct. 1163], quoted by the majority, ante, st p. 587, fn.
37 gee also Environmental Planging, supra, 36 Cal.3d at
p.197.) :

Similarly, labor unions are entitled to no less protection -
than civil rights organjzations and environmental groups.
"The inherent worth of the speech in terms of its capacity
for informing the public does not depend upon the
identity of its source, whether corporation, association,
union, or individual, " (First-National Bank of Boston v.

ellotti (1978) 4 S .BEd.2d 707, 718
98'5.Ct. 14071.)

If these principles of judicial neutrality held sway
without qualification, the political-labor distinction could
be rejected without further discussion, However, as this

court has recognized, "commercial® expression is

- accorded & lowered level of protection. (See
Emvi ! Planni 36 Calld at p. 197:
accord Bolger v, Youngs Drug Products Corp_(1983) 463
1J,8. 60 77 1..Ed.2d 469, 475, 103 8.Ct, 2875, 2879].

The United States Supreme Court has defined
commercial speech alternately as " speech which does ‘no
more - than propose a commercial transaction” (Va.
macy Bd_v, Va, Consumer C i (1976) 425 U.S.
74 62 [48 L d 346, 358, 96 S.Ct 18]
“expression related solely to the economic interests of the

~- -~gpeaker and its andience" ( Central Hudson Gas & Elec.

biic Serv. Comm'n (1980 U.8. 557, 561 [65
LEd.2d 341, 348 100 S.Ct 2343]). Labor expression
cannot be reduced to such narrow concerns. It should not
be relegated to the Jowered protection accorded
commercial expression.

Labor disputes cover a broad range of issues, many of
which involve basic concemns of liberty. "A collective
bargaining agreement is an effort to erect a system of

industrial self-government." (Steelworkers v, Warrior &
Gulf Co. (1960) 363 U.S. 574, 580 4 1. RBd.2d 1409

" 1416, 80 S8.Ct 1347]) For the bulk of each day, working

people are subject to the codes of conduct that govern
their workplaces. Those codes - whether embodied in
coliective *604 bargaining agreements, employer rule
books, or informal practices - govern matters ranging
from race relations to permission to use the bathroom.
(See generally, Shulmen, Reason, Contract, gnd Law in
Labor Relations (1955) 68 Harv.[ Rev. 999, 1002-1008
[hereafter Shulman]; .Cox, Reflections Lipon Labor
Arbitration (1959) 72 Harv.L.Rey, 1482, 1490.) While on-
the job, working people feel the force of these rules more
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lmmedmtely a.nd directly than those of the govemment.

Herein lies:the link between the’ guarantee of. persanal

liberty, a8 iriformiéd by the ban on'ihvoluhtary’ servitude,

and the freedoms of association and ‘expresSion, The:

_issues that arise in the workplace rival those addressed in

the political process in their actual impact on the breadth’
of liberty enjoyed by working people, The strike is an

essential weapon 'in the *worker's defense‘-against: “that
control- by which the personal service- nfﬁone‘manr'!is'
dmposed of or- coerced for. another‘s beneﬁt @_g{{gy_ﬁ

see Mtg,_g_p_p_,_w And., 1t isa weapon*that employs
the : constitutionally .favored - fiethods *for:-promoting
charigé; Peacefiil agsociation . aid expression..(Sed; ante, gt '
n..602 & fn. 6.) Surely, the Consntutmn “Plotects. th!
efforts of working people to preserve and expand their
liberties by means-ofmonviolent - albéit :outspoken ‘and
impolite - - forms of assoclenpm and- expression (Cf

LEd2d atg'g, 1232-123m,) e

Ag; the .Pol;sh stnkers sdmeovered, a: fiee: wlabor
....I‘.fun ‘cannot .coexist:with ;political tyrantiy:-The
converse. i8 1o less true: "Collestive’ bargaihing-is.todey,
as. Brandeis pointed out, the means of establishing
industrial democraoy as the.essential condition of political
democracy; the rheans:of providing for the-workers' lives

in: indiistry-the.-sense ofworth; of-freedom;and- of

parhcipnnon that democrauc government prommes them
as:citizenis." (Shu]man :

[FN’?] e o o

FN-'I 'l‘he'. ' Qqnsﬁmtigg.wdpea. not. mandate.
~collectivé bargaining. -Whatever -the: pafticular.
systéem of-labor relations, a degree :of liberty in
the --employment:- relatlon.shlp is essentla.i to
democracy. , Do

The fact that unions and their-members seek-increased
competisation as well as.greater-fiberty does not lower the'
expression of their grievances to the-ievel:of:commercial:
s'peech In:the words of Congress; "[t]he labor.ef a human-
" beitig is-not-a commodity or article of comrherce." (15
U.8.C: § sz,i Unlike the sale ofa cominddity; the sale:of
labot-gives:rise to rights of control -over-a person's time
andactivity. The employer-obtains not only the:product of
the -employee's labor;-but--also. considerable power to
dictate. when--and how-the- work: will tie petformed, (See’
generally,"Dept.-of Health, *605. Bd. & Welf.,, Work in

America (1973) {heréafter, HEW Report].) The amount-of

coinpensation  is, in park- a tradeoff . .for pérsonal
subordination: This feature of wages and benéfits explains'
why the 13th Amandmant, a guarantee of persene] liberty,

ig concefned with "the defefise against oppressive hours;:

Page 26

pay [a.nd] workmg conditmns " (,Eol[ack v_.Williams, .
Ed

2. 110413 [FNg]
.i‘# _,1.“5 e - A, of

- FNB.Over a -century a’go;-:”lohn Stuart Mill
eloquently éxpressed 8 view of liberty in the
employmeéit félation: "Humian nature is not a

- tnachiné to’ be built-after a model, and 'set to do

- exactly the-work prescribed for it; but a tree,
which féquires to grow and develop itself on all
sides; according to the tendency of the inward

" forces which make it:a living thing." (Mill, On
Liberty ‘(Shields-:edit. - 1956) p. 72.) More
recently,'it has been widely recognized that
issues relating:to authortty and work cantent are

- of: céfitral - importance in labor yelations. (See,

.. &g, HEW.Report; Hill, Competition.and Gontrol-
at Work{(1982) pp.. 16:44; HifSzowicz; Industrial
Sociblogy ' (1982); - Wark i’ America; 2 The -

- Decade’ vAhead.: (Kert'«&-~Rosow. edits;~1979);

- Martin, -Contemporary ‘Labor Relations {1979)

-+ ppet 126:129; Teppermsn, Not -Servants Not

* Machines;~@ffice ‘Workers: Speak-Out .(1976);
Case Studies on the Labor Process (Zimbalist
edit. 1979).) Whatever one's views on the
question-of: pérsondl-liberty in-the workplace; 'it
is~clear:that debafe ‘and ‘controversy over that
issue:cannot be reduced to the status of: purely "
eommereml”nspeech

IR EE O T A R LAV S
In shnrt, the asserted: poht:eal—lahpr d;stmctlon prov;des
no: basig :for: denying ‘to -working" people -and amions theé
protection” - afforded s civil: rights - activists and
environiiehtalists. Accordingly, a"restraint-on the'right to-

" gtrike. should-be uphsld under the California Constitution

only if it sefves-a: compellmg -state’ 1nter.est by the least
restrictive medns.:[FN9] *606. - :

FN9 The notion that the quted States

- Qonstitution .-protects -the right to sirike .was

rejee'ged by a - two-judge ma]anty i Umted
! Clerks. ;

Howevei' the Cahfomm ‘Gonstitutiori possesses

" mdgpendent mtahty (See, g, g §_e_rdago x Erres

bmdmg anthonty ‘a8 'to: the state | consntutxonal
claim, Nor did the Blownt court provide - any
persuasive reasoning in support of its holding:

Flrst, the.Blount court erroneously suggested that
since the cernmon law provided no protecuon for
stnkes, - nelther @ chd the : QS gFmgS Sgte

82,} The- court did nut have the benefit. of the
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Claiborne Hardware decision, which held that a
consumer boycott was constitutionally protected
in spite of the fact that such boycotts had been
prohibited under the common law. (458 U.S. at
. _907-9 L,.Ed.2d at pp. 1232-1238

Moreover, this court today overturns the
common law ban on public employee- strikes in
this state,

Next, the court asserted that the right to strike
was fully protected for the first time by section 7
of the National Labor Relations Act (NLRA).

{Blount, supra, 325 F.Supp. at p, 882.) However,

a8 the Chief Justice of the Rhode Island Supreme -

Court has explained, the- NLRA presumed that
working people already possessed.the right to
strike: "The fact is that § 7 of that act makes no
mention of the right to strike. In § .13 thereof
reference is made to the right to strike a3 follows:

‘Nothing in this Act, except as specifically .

provided for herein, shall be construed so as
either to interfere with or impede or diminish in
any wey the right to striks, or to affect the
limitations or qualifications on that right'
Obviously, § 13 is a rule of construction.
[Citation.] It is my opinion that the NLRA
recognized the rights which labor already had
and was intended to afford those rights extensive
legislative protection.” (School Commiftee v.
Westerly Teachers Ass'n, supra, 299 A2d at p.
447 (dis. opn. of Roberts, C. J.).) _
Nowhere did the Blount court address the
concerns set forth in the present opinion.

* “Othier federal euthorities are no more persuasive,

In two cases decided prior to Claiborne
Hardware, supra, 458 11.5, 886, the Supreme
Court summarily rejected First Amendment
claims by labor unions. (See NLRB v, Retail
Store Emplaye 80) 447 118, 60 6 {65
LEd2d 377, 385-386, 100 SCt 2372]
[upholding restriction on peaceful consumer
boycott picketing)]; Longshoremen vy, Allied
International,_Ing. {1982} 456 U.S, 212, 226-22
[72 L.Ed.2d 21, 32, 102 S.Ct,_1656] [upholding
prohibition against longshoremen refusing to
handle cargo bound to or from the Soviet
Union],) However, in each case, the court
provided only one paragraph of explanation,
relying mainly on the “coercive" nature of
boycott activities. The subsequent decision in

" Claiborne Hardware undercut this reasoning,

Peaceful boycott activities were held protected in
spite of their coercive nspects. (458 U.S. at p,

0 [73 L.Ed.2d at p, 1234],) Clearly, there is no
principled basis for refusing to apply this
approach in the labor context. (See ante,.at pp,

Page 27

602-605; see also Pope, The Three-Systems
Ladder of First Amendment Values: Two Rungs
" and a Black Hole (1984) 11 Hastings Const,
L.Q. 189, 232-246; Getman, Labor Law and.
Free Speech: The Curi oli imited
Expression (1984) 43 Meryland L Rey. 4, 12-
19: Harper, The Consumer's Emerging Right to
Boveott; NAACP v. Claiborne Hardware and lts
mplications for American Labor Law (1984) 93
Yale [,J. 409 [hereafter Harper]; Note, Labor
Picketing _and _Commercial cech:  Free
Enterprise Values in the Doctrine of Free Speech
{1982) 91 Yale L.J. 938: Note, Peaceful Labor
ketin d the First Amendment (1982) 82

Colum L Rev, 1469}
The right to strike must be guafanwed to public and .

. private employees alike. In accepting public employment,

individuals do not thereby sacrifice their constitutional
rights. (See, e.p., Bagley v. Was on__Townshi

ital ¢, (1966} 65 Cal2d 499, 503-505 {55
. CalRptr, 401, 421 P.2d 4091) The -constitutional

guarantees of personal liberty, freedom of association,
and freedom of expression are no less important to public
workers than to other working people.

At one time, the ban on public employee strikes might
have been described as a limited exception to the genersl
right to strike, However, between 1930 and 1970, public

" employees increased from about 3.2 million to more than

13 million.- As-a percentage of the work fotce, public
employment rose from spproximately 6.5 percent to over,
15 percent, with state and local workers accounting for
most of the increase. [FN10] There would be an obvious
inconsistency were this court to recognize that the right to

-strike is essential to a free society while denying that right

to & significant proportion of the working population.

FN10 These figures were compiled from United
States Department of Commerce's Statistical
Abstract of the United States, page 303, table
No. 487 (1984) [hereafier Statistical Abstract]; 1
United States Department of Commerce, Bureau
of the Census, Historical Statistics of the United
States, Colonial Titmes to 1970 (1975) Series D
11-25, page 127; 2 United States Department of
Commerce, Bureau of the Census, Historical.
Statistics of the United States, Colonial Times to
1970, supra, Series Y 272-289, page 1100,
Series.Y 308-317, page 1102 Series Y 332-334,
 page 1104.

It has been argued that public empluyeé “strikes lack
constitutional protection since they enable public workers
to exercise a disproportionate influence *607 on the
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political process. In this view, the principles announced in
Claiborne Hardware should apply only to consumer
boycotts. The power to withhold patronage is said to be
less dangerous than the power to withhold lebor because
consumer power is more widely dispersed: (Ses generally

Harper, supra, 93 Yale L.J. at pp. 426-427.)

However, as the present majority opinion explains, the
coercive potential of public employee strikes is sharply
limited by economic and political conditions. Many
government services can be foregone over substantial
periods without serious harm. Others can be contracted
out to private industry. Where services are financed by
user fees, the users can exert effective pressure against the
strikers. Last but not least, the taxpaying public in general
frequently mounts effective opposition to public

employee strikes. (See maj. opn., ante. at pp. 578-579.)

On a deeper level, the constitutional considerations
behind the right to strike are,. if anything, more
compelling than those supporting the right to withhold
patronage. Consumer boycotts, unlike strikes, do not
implicate either. the fundamental liberty to pursue
happiness through labor -or the prohibition against
involuntary servitude. (See ante, at pp. 596-600.)

Furthermore, the argument of “disproportionats” politicai
- influence is untenable in view of the United States
Supreme Court's treatment of monetary wealth, perhaps
the most concentrated form of economic power. [FN11]
Restrictions on political expenditures and contributions
are subject to striet judicial scrutiny. (Buckley v. Valeo
1 424 8-59 [46 L.Ed.2d 6359, 685-
688, 710, 96 S.Ct 612].) Corporations as well as
individuals enjoy the right to employ concentrated wealth
in the political process, (First Nati Boston v.
Bellot!, 2 [55 1L BEd.2d
. 725-728].

FN11 As of 1972, 1 percent of the population

held over 20 percent of the-nation's personal

wealth. (See Statistical Absiract, supra, at p.
487, table No. 794.) Some 218,000 individuals
possessed estates worth over §10 million each.
(Id., at p. 479, table No. 791.) As this court has
recogmzed such wealth can enable the possessor
to exetcise & disproportionate influence on the

political process. (Citizens Against Rent Control
v. City_of Berkeley (1980) 2 1,3d 819, 826-

827 [167 CalRoptr. B4, 614 P.2d 742], revd. sub -+ -

nom. Citizens Against Rent Control v. Berkeley,
supra, 454 U.S. 290 [70 1.Ed.2d 492, 102 5.Ct,
4341)

In Citizens_Against Rent Control v. City of Berkeley,

Page 28

supra, 27 Cel3d 819, this court addressed the
constitutionality of a Berkeley city ordinance that
prohibited contributions of more than $250 per person to
committees formed to support or oppose a ballot measure.
The court held that the ordinance was necessary to serve
the compelling governmental interest in *608 preventing
well-financed special interest groups from dominating the
referendum process. ( /., at pp. 825-829, 832.)

The United States Supreme Court reversed. ( Citizens
dgainst Rent Control v. Berkeley. supra, 454 U.S, 290
{hereafter CARC],) The high court reasoned that the
pooling of financial resources was essential.to effective
advocacy because of the rising costs of advertising and
direct'mail, ( Id, at p, 296. fn, 5 [70 L.Ed3d at p. 499];
accord Federal Election Commission v. National
Congervative Political Ael ittee (1985 .S,

R [84 1 Ed.2d 455. 467-468, 105 S.Ct. 1459,
1467-1468).} Further, the .coutt rejected this court's view
that the city could resirict the use of concentrated wealth
by special interest groups in order to assure others an

equal voice in the political process. (CARC, supra, 454

U.S, at pp. 295-296 [70 1. Ed.2d at pp, 498-4

In Claiborne Hardware supra, 458 U.S. 886, the high
court made clear that its concern for effective advocacy
was not limited to the expenditure of money, a form of
economic poweér that is possessed primerily by the
wealthy, Instead, the court extended the reasoning of
CARC to cover the collective withholding of patronage, a
form of economic influence available to ordinary
consumers. ( Id.. at pp. 907-915 L?LLMLE@;
1238|,} .

The strike, a combination for the purpose of withhoiding
labor, is no less essential to working people than was the
pooling of wealth to the landlords in CARC or the
collective withholding of purchasing power to the civil

rights activists in Clatborne Hardware. While working -

people cannot compete with wealthy individuals or
corporations in paying for a&ccess to mass
communications, they can bring their causes to the
public's attention by withholding the one asset that they
possess in abundance - the capacity 10 engage in
productive labor.

.This court can scarcely deny to working people the

“protections that are accorded the forms of economic

power possessed by other groups. As Justice Traynor
once observed, the courts "should not impose ideal
standards on one side [of a conflict among groups in
society] when they are powerless to impose similar
standards upon the other." Superior Cour!
supra, 32 Cal.2d at p. 868 (dis. opn. of Traynor, I.).)
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It remains only to determine whether the common law's
flat prohibition on public-employee strikes is necessary to
serve-a’ compelling state interest, The majority have
convincingly refuted the traditiona] justifications for that
ban, (See msj. opn., ante, at pp. 573-580.) Although the
state has 8 compelling *609 . intefest in averting
immediate ‘and. serious threats to .the public health and
safety, a flat ban on public employee strikes 'is by no
means the least restrictive method for accomplishing that

end, (See id,, at p. 580)) Accordingly; today's holding is

compelled not only by common law prmciples but: also by
the Callforma Constltuhon o

GRODIN, J., e

LR

Coneumng

Though I have srgned ‘Justice Broussard'e plurallty
opinion, I write separately in response to the concemns
expressed in the coneurring opmlon by Justrce ‘Kaus.

Isuggemthene is: [rttle merit in ettemptmg to drstmgumh,.

with ‘régaid: to strikes by employees: covered by the
Meyers-MiliassBrown Act; bétween-the availability of an

injunction‘#at cornmon law and <the' availability of a:

damege 'action:s‘-’l.f an-injunction is: violdted, the-violation

can giveifise 'tora- proceeding -in: contempt for which -

maonetary sanctions may bé nnposed The-urderlying legal

question igiwhethér there-exists a: common:law predicate:
for “either.-remedy. The ‘plurlity. ‘opinion holds, ard 1

agres; thatithe Meyere-ltﬂhes—Brown Acthis removed the
principal:. stheoretical ° justlﬁoatlon “which héd- *been
advanced ii‘this state for the' proposmon that ali'strikes by
local govemment énployees’ aré ‘tortions. Finding no
altematlve Justification sufﬁclently compelling to require
accéptance:.by: the courtsiin. the':bsence of lepislative
action, except a8 regards strilces which imperil public
heslthtor safety, the opinion properly plaoes tiie'ball in the

Ieglslamre's -court, where it belongs (4 g, g 59L, fn.
39) BRI TV © o W
Other atates and countries: have developed a' wrde range
of pohcles for dealing with*public emplcyee strikes, and
the arens is clearly one in which experimentation should
be encouraged. Consequently, 1:: ghare * Justice Kaus'
conceni’ that " we' shdiild ‘not attetnpt o 'pre_yudge the
constitutionality ‘of any’ particular: legrslatwe _fesponse.
The' plurality oprmon ‘explicitly finds it unnecessary o
reach-the aBie-in- Constitutional terms (akge, , and
as | undereteutl it discisses the Cofistititioti' only in order
to deronitiate that wers we to adopt tlis-district’s position
- thit thers exists an absolute tommonldw ban-on public
employee strikes ‘in .the. context -of ‘thé preseiit:statutory
scheine : subitantial queetrons of constitutiénial dimension

would arise. (Ibid.) It is with that inderstafidinig ‘that I join -

Page- 29

in the opinion.

LUCAS, J.

1 respectﬁuly dmsent In my view, publrc employees in

this state neither have the nght to strike, nor. should they
have that right, In any event; in light of the difficulty in
fashioning proper éxceptionsto the basic "no strike "rule,
and the dangers to public health and safety arising frorn
even a femporary cessation of governmental services, the
courts should defer to the Legislature, a body far better

equlpped to create such exceptlons *610

The majority paints a glowing picture of the puhhe strike
weapon as a ‘means” of "enhencing] labor-menagement

relations”: (ante, . p. 581, “equallzine ‘the  parties'
respective bargaining positions," (p. 583), assuring good

. faith " collective bargaining (#b/d.), and "providing a clear

incenitive for resolving disputes" (fbid.) Indeed,  so
enamored is the majority with thé toncept of the public
strike that it elevates this heretofore Jjilegal device to a
"basic civil liberty.” (/bid.) Though wholly unnecessary to
its "opinicn; the majonty ih ‘dictum even giiggests® that
public’ employees may have a constitutional tightto strike
which - cannot “be legislatively ‘abridgéd absént someé
eubstennnl or eompellmg Justlﬁcehon " (P 590 3}

Thue, ‘in the fece ot‘fan unbroken stnng ot‘ Court of

......

hold that public strikes are illegal; we suddenly anfounce

our finding that public strikés dré not'only lawful in most

cases, but indeed they may constitute a panacen for many

of the social and economic ills which have long beset the

public sector. One may wonder, as I do, why we kept that

revelat:on a seeret for ell these years, (See g nchg
- Educa

DeSpite the majority's ‘encofiuis, "the fact rémains that
public: strikey iiiay ‘devastate a- clty “yithir-a miatterof -
days;or éven hours, dependmg on thé circunistariceés: For-
this -reason; among many ‘others,” thie courts of'this State’ -

. {and the vast me_]onty of icolrts in other states: and ‘the

fedérdl - governtent) “Reve: declarédall ‘public: strikes.
1llegal Ags indicated abdve, until today the Califormia
Cou.rts of Appeal unifonnly had followed thet rule (See,

. . 1 ". o .
1100 Call_'\‘gg Sgﬁl, hg? deti.t: mees of Cag Stifte

eal 1352 Srare ete, Teachers (1970) .
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Cal.App.3d 863, 867 [92 Cal.Rptr, L34|_hg. den,; Citv of

Q@ Diego v, American Federation ot &‘g{g elc.
Emplayees (1970Q) 8 galﬂgp,gd 308, 310 [8 2 ﬂ&gtr.

238), hg. den.; dlmond 0,

Zﬁ Elﬁgg,zd 32, 3§»-3 IBO GgLEgg, §1§|, ,hg- dan,

Qg ,mzdag,zts-e; [g; g,adsos],hg den)'

Just:ce Coughlm's opmmn 4n ¢ the City. of San Diego case
offers a cogent analysis of the various rationales
underlying the "no stnke?} rule. He .observed *611-. that
"This.: California: ‘common 1aw rule; s -the generally
accepted common-: daw. “rule;; 4in  many. Jurwdmt:ons
[Cltatxona, mcludmg cases from 24. states ]. T TR

AT EEER)

"The commen law rule .has been adopted or:confirmed

statutorily . by 20 states: and the federal govemment
[Cltations I ) )
'!..-:}Thq-common Taw ru!e;[that] public; employees do not
have -the .right..to.-bargain collectively :or -to -strike -is:
predicated .expressly -on the .necessity -for.and -lack..of:
statutory authority conferring such; fight;. Where:a statute
authorizes collective bargaining and strikes it includes
them within:the-methods: autherized-by:law for- fixing the
terns  and; conditmnh ‘of employment. Those who advocate -
the right.of public employeesito strike should, prexent !heir
case.to the Leg‘tslarur& [Itahos added.] co

ot

‘ti : argammg, OREL,
coercive practzcea, not equally npphoable “to- pnvate
employees, and vice versa, are .premised on 8
" congtitutionally - approved . classification;-;and,-for- this
reason, ‘are not wolatwe of~th3 oonstimtwnnl,guumntea ofx

for- tho law denymg public. employees the; nghtuto strike-
while affording .such right.to,private employees are not
prefiised on-differences in.types of jobs heldiby these two
classes: ot‘ employeea‘ but upon dlﬁ"arhncesnm the

proéénpuon of practices
employer-employee hs

Cal,Afp.3d at p_n_ 311-315.)

relahonshlp [Cltanon]" ,{__

Page 30-

’I‘he decmion to allow pubhc employea strikes requires 4
delicate:and:compléx balancing.pfocess best-undertaken-
by the Legislature, which-may formulate a comprehensive.
regulatory scheme designed to avoid the disruption’ and
chaos:-which invariably follow a cessation -er interription
of'‘governmental services. The majority's own proposal, to
withhold the strike-weapon only where "truly essential"
services ard -involved (p..580). and & "substantial -and
imminent threat" :is- posed (p. 586), will afford-Iittle
guidance to our trial courts who must, on a-"'case-by-case"
basis (#bid.), decide such issues:: Nor will-repiesentatives
of labor or management be able to *612 predict with any
confidence or certainty whether a particular sttike:isia
lawful one or, being lawful at its inception, will become

unlawful by reason of its adverse effects upon the public -

health and safety. In short, the majonty's broad holclmg
wal prove as unworknblo 88 it is unwise. . -
. AL TIEN LT A 1,.'

Of the few 'states that penmt.atnkeshy public employees,
virtually all do so by comprehensive statutory provisions.
Some;of “the -statutery. schemes. :begin -by: creating
classifications of employees; distinguishing, for exampls,
waorkers whose services:are-deemed essential-(e:gi.i police,
firefighters);-those whose:services may.be interrupted for
short:périods ofstimé- (e.g:;teachers)y énd-those whose
services - maysibewomittéd: for<an-extended -time - (e.g:;.
mugjc;ipalfsgolﬁmonfse ‘attendants). {EN1].These schemes:
typically-define various.prerequisites;to; the:exercise of the -
right-to strike forithose categories:6f workers permitted -
that‘.eption. -The,prerequisites::4nciude; a.iperiod - of
mandatory-mediation [FN2].astwell as.advance notice. 1o
the employér. :[FN3] In-addition; some statitory. schemes
lay out.the ground-rules for bmdmg -arbitration,’ [FN4]

[T __f-_\.-..-.:.__.._‘_' L -'.gl“l;-;_'_,:.ﬁ.lr-"\ RULES OIS

1. (catego : 2, ﬁl‘ﬁf_n s all pohce, ﬁl‘en

oorrectlonah .sand:-shospital.-workers; : -second, -

. pubho,:.vutihty yshow removal;~sanitation; -and
education employees; and third, all other public
workers} See also M_mmmoﬂota_

B : 1985 (deﬁnmg

f;".:':'.'.?-'.l, Vi R "-1"'4 qowtTed

mr(meMOn requu-ock)g I]lmomnPubhc Adt
-17..(198

=47 (Ill«lluagm Serv.
6781*»10 ba codified.at Il -Ann.:Stat:ich, 48, §

1617)u(med1ation ,rﬂquxr.ed), ‘Megog .Statutes.

Lo ,isubdivisions 1, -2
Ca (West«Supp 1985).- {mediatmn required Afor:45

_-days; 'GDrdaya:m case. oﬁ ﬁmchers), Bmlwam
. l 03

Copr: © : Bancroft-Whitney and West Group 1998
224




» 3510 [Meyers-Milias-Brown  Act,
: government- employees]; 3512- 3524 {State Employer-
% Employee Relations Act, covering state employees]; *613
¢ 3540-3549.3 [Bd. Employment Relations Act, covering

38 Cal.3d 564 -

Pege 31

38 Cal.3d 564, 699 P.2d 835,214 Cal, Rptr 424, 53 USLW 2578, 119 LR R.M. (BNA) 2433

'(Cite as: 38 Cal.3d 564)

111,70(4)(cm) (West Supp. 1983) (mediation-

arbitration required).

FN3 E.g., lllinois Public Act 83-1012, section 17
(5 days' notice required); Minnesots Statutos
Annotated section 1794, 18, subdivision 3 (West
Supp. 1985) (10 days); Wisconsin Statutes
Annotated section 111.70{(4¥em) (West Supp.
1983) (10 days).

FN4 E.g., Minnesota Statutes Annotated section
179A.16 (West Supp, 1985); Wisconsin Statutes
Annotated section _111,70(4)Xjm) (West Supp.
1983).

In contrast, the majority's new California rule is
hopelessly undefined and unstructured. In addition to the
breadth of the majority's "truly essential" standard, the
statutes presently provide no systematic classification of

employees according to the nature of their work and the
- degree to which the public can tolerate work stoppages.

Only ﬁreﬂghters are expressly prohibited from striking

. and givingtrecognition to picket lines. (Lab, Code, §
- 1962.) Moteover, the four principal statutory schemes
© regulating' other public employees establish widely
+ differing approaches to labor relations for different types

and levels of employees. (Compare Gov, Code, § § 3500-
covering local

public school employees]; 3560-3599 [governing
employment-in higher -education).) Thus, these statutes
produce inconsistent results when, as here, the right to
strike is given recognition almost across the board.

The Meyers-Milias-Brown Act, for example, provides
"no clear mechenism for resolving disputes” between
local governments and their workers, (4nte, p, 572, fn,

14.) In the absence of an administrative agency to settle |

charges of unfair - labor practices and .compel such

remedies as mediation, presumably all strike-related:

issues will go to the courts in the first instance, but the
courts are poor forums for the resolution of such issues.
On the other hand, issues arising out of work stoppages
by public school smployees are to be resolved by the
Public Employee Relations Board (PERB) on the basis of
PERB's own set of remedies. Of course, this anomalous
situation is in large part the product of this court's
tolerance of strikes by teachers ( £/ Rancho Unified Sch.
Dist. v_National Ed_Assn. supra, 33 Cal3d 946; San
Diego Teachers Assn. v. Superior Court (1979) 24 Cal.3d
1 [154 CalRptr. 893, 593 P2d 838]) dnd PERB's

correlative expansion of its authority so that it may
compel mediation or adopt other remedies in labor

disputes in public education (see Cal. Admin. Code, tit. 8,
§ 32000-et seq.).

Finally, nothing in PERB's explicit statutory powers
Gov, Code, § 3541.3) extends to mandatery arbitration,
for example, so it remains to be established whether state
employees, also under PERB's jurisdiction (id., §_ 3513,
subd. (g)), will be governed by the same ground rules as
educational employees, or whether some of them, perhaps
deemed "truly essential," will be subject to binding
arbitration under.rules that do not now exist. :

[ would affirm the judgment. -

Respondent's petition for & rehaanng was denied June 27, |
1985. *614

Cal.,1985.

County Sanitation Dist, No. 2 of Los Angeles County v,
Los Angeles County Employees Ass'n, Local 660

END OF DOCUMENT
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-

CITY OF SANTA ANA, Plaintiff and Respondsnt,
VY.
SANTA ANA POLICE BENEVOLENT

ASSOCIATION et al., Defendants and Appellants '

No. G005909.

Court of Appeel Fourth District, D:visaon 3,
California.

L Jan 31, 1989.
SUMMARY

Durmg labor, negotlatlons between a8 pohoe ofﬁcers
union ani a city, | the city obtained from the superior
court a prehmmary injunction, prohfomng pohce
ofﬁcers ﬁ'om striling or inducing a work stoppage or
alow.down. or absenhng themselves from work under
guise of 111nqgs (a "su:k-out") All pohoe functlons
were edequately staffed durmg the two. day sick-out
that had occurred, by using other. officers, v{orkmg
overtime or extra ghifts.. (Superior. Court, of Orange
County, No, 528839, Ronaid L. Bauer, 'l‘empormy

Judge. [FN‘])

The Court of Appeal holdmg the issues. ralsed were
réviewablé oven though the union and the city
reached an accord while the appeal was pending,

........

per se ﬂlegal

FN' Pursuant to California C@mltiog,,

article V1, section 21. (Opinion by Sills, 1,
[FNt] with Wallm, Acting P. J., and Crosby,
L, eonmn'rmg)

FNt. Ass:gned by the Chmrperson of the
Judicial Councll

- HEADNOTES

: Claselﬁed to California Digest of Ofﬁciel Reports

(_) Courts 8 lB--Jumdlct:on-Moot Questions-—-

Public Interest. Conslderatmns—Appellate Review.

On a police officers union's appeal from & superior
court’s granting of a preliminary mjuncoon to a city
prohlbltmg the oﬂicers from engaging in a strike or
"gick-out” during labor negotnatlons, the issues raised
were of con’onumg public interest, and the hkelihood

Page 1

of recurrence wes such, that resolution by the *1569
Court of Appeal was appropriate even though the city
and the union had reached an accord while the appeal
was pendmg

[SBBAME&MM;._L;} '

2 Labor § 47--Labor Dusputee—Stnkes Against
Public Entity~Police Ofﬁcers-Slck-out ,

Police work stoppnges are’ per se 111egel Thus,
dunngalabbrdxspute theére was no error in a ‘trial
court's enjoining police officérs from striking or
mducmg a.work stoppage or slow down or absenting
themselves from work undef g gise of iliness (a "sick- -
out"). It mnde no, dlﬂ"erence Whether the activity was
supposedly 5O orgemzed as to avoid ‘& rmminent
threat to public health or safety,

[State law or state common law rules prohibiting
strikes by public employees or certain classes of

public employees, note, 2 A.L.R. 1103, See also
Cal.f[ur.Sd Public C ‘

COUNSEL
Seth J. Kéle'ey for Defendants and Appéllasits,

Edward I Cooper, City Attomey, R.lcherd E. Lay,

Asslstent Crty Attorney, .and Frank L. Rhemrev,‘ .

Deputy City Attorney, for Plamtxﬁ‘ and Respondent.
SILLS, J, [FN*]. |

FN* Assxgned by the Chmrperson of the |
Judicial Coungil, -

May police officers engage in 8 "sick-out" (blue flu)

-during labor negotiations? No.

I
The Sants Ana Pohce Benevolent Assoemnon

- (PBA), a nonproﬂt association of swom and

nongwom pubhc safety employees of the Sauta Ana
Pohce Deparlment and the City of Santa Ana .were
engeged in 8 "megt and confer” bargammg proeess
for a new memorandum of understandmg when their
old’ one expired. [FNI] An agreement had niot been‘
reached, when, on July 9, *i570 1987, 16 of the 18
officers on the graveyard shift telephoned that they
were sick. These absences required 24 evening shift
officers to remain on duty and work overtime for
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several hours each. Later that same day, 41 evening
shift officers called in sick. On the following
moming, 83 day shift officers claimed to be ill; and
the entire graveyard shift remained on duty so that
normal police operatlons could continue, At this
pomt, the city obtained a temporary restreining order
enjoining the PBA members from striking or "hemg
absent from work claiming iliness when not fil." The
PBA complied with the order and there were no
further work slowdowns. Later in thé month, the
court issued, a preliminary injunction prohibiting the

officers from "strlkmg or calling or inducing a strike -

or work stoppage, including a work slowdown, or
bemg absent from wofk clmmmg iliness wheo ot ill
in the nature of a strlke

FN1 g_o_xement Code gection QQQQ ot Seq.
sets forth  ‘the procedures | for fabor
negotistions between mumclpalmes and
public employess. Thése. sections are

commonly referred to as the Meyers-Milias- '

Brown Act,

o
The. parties agree that all  police fimetions were
edequately staffed during the July 9 and 10°sickiout
by using other officers working overtime or.extra
shifts. And, it appears the PBA and city recently
reached an .accord on a new memorandum of
understaiding. (1) Neverﬂleless, the issues raised in
this appeal are ."of contmumg public interest and
llkely to recur in olrcumstances where, as here, theére
is msufﬁment time. to aﬁord full appellate review,
Thus, it is epproprmte to resolve the matter,
notwithstanding the [aborted sick-out's] passage, into
history." {Leeb v. DeLongz (1988) 198 Cal. ad 4
31-52 [243 CalRptr. 494]; see also. Gordon J_ v
e_az__@mﬁgd_sm_zzm_mw_u
Cal.App.3d 530, 533 [208 CalRPir. 657)

(2) The PBA fréimes the issie in this  appeal s
“whether or not it is proper, under stite law, for a
court to enJom s public safety employee organization
from engaging in a 'sick-out’ wlneh is organized in 8
marizier calculated to avmd an unmment threat to
public’ health or safe " The ity mamnuns that
pretextual 1llnesses ‘of of’ﬁcers _involved in lebor
negotiations. create tmreesonabl ovemme demands
on o oers who do. report for duty, thus senously

1mpa1rmg the eﬂ:‘leleney of the. policd” department. '

Regardless of the ‘precantions taken to meximize
officer and public safety under these c:remnelances,
the city insists officers cannot work as, effectively
when they are burdenéd withi extra shift duty.

. Cal.Rptr. 134]; C

Page 2 .

The law on this subject has undergone a relatively

" recent change. Courts of Appeal traditionally held

sick-outs by public employees to be per se illegal and
the proper objects of injunctive, and m some: ceses.
tort, relief. {See, e.g., Station i
an_Water Dist, 79 90 Cel.A .3d

796 [153 Cal.Rptr. 6661, *1571Pasadena Unified
School Dist. v, Pasadena ' Federation_of Teachers
M_l 7 Cil. App3d 100 [140 CalRptr. 411; Los
es " Unifie gol Dist, United Teachers

(187 Zl 2& @Apnjd 142 [100 Cal.Rptr. 806];

. Truste Q of Cal. State Ca{leges y. Local 1352 S.F.

State_etc, Teachérs (1970) 13 Cal.App.3d 863 [92
of San Diego erican
Fed smplovees (1

Cal.App.3d 308 [87 CalRptr. 258]) The (discussion
in the American Federation case is typical of the
rationale adopted by the appellate courts: "The
reasons for the law denymg publll: employees the
nght 10 stnke whlle eﬂ"ordmg such nght to pnvate
emp]oyees afe ot prelmsed on differences in types
of Jobs ‘heid by thése two' classes of employees but
upoh dlﬁ'erenoes in' the employment relenonslnp to
which'they afe partles The' legittmate and’ compellmg
staté interest accomplished and 'pr'omoted by the Taw
den 'g"pub ',employees the, right ‘to" strike”is not
solely the's néi for'a pu’noular govemmental sérvice
but thé Preservation of a system of povernmient in the
ambit of public employment and the proscription of
practices not compatible with the public employer-
employee relatmnshlp [Cllat:lons ]" l8 Cal App.3d g
E 315) LT

In 1985, however, a plurahfy of the California
Supreme Court, after acknowledging the “critical
commentary" which accompanied its past refusals to

determme ““the ‘igsue of 'the legality of public
employee slnlces," re_)eclzed thls analysm 'ifi County
No. ‘o e

Em l 2es’ Ass . 1985 38 Gal3d " 570-5
Cal, 2d 835, - [FN2] The
plurallty ‘Opinion’ first’ noted "the Leglsletl.u'e itself
has steadfestly refrained from' provn:lmg clearcut
guidance” and has prohibited strikes by only one
group of public employees, firefighters (Lab, Code, §
1962). ( Id., at' p. 571.) The three-justice -plurality
then-directed trial courts to'consider public employee
strike cases on an individual basis: "[W]e conclude
that the common law prohlli on agemst publle sector
strikes - ‘shoutd not be" ‘récognized . in “this state.
Consequently, ‘strikés by publlc sector employees in.
this state as such afe nelﬂﬁi' illegal nor tortious under
California  *1572
immediataly eeutlon, however, tlmt the nght of public
employess to “strike- is by no’ means “Unlimited.
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- Prudence and concern for the general public welfare
require certain restrictions.” ( J/d, at p. 585.) The
court added, "After consideration of the various
alternatives before us, we believe the following
standard may properly guide courts in the resolution
of fiture disputes in this arsa: strikes by public
employees are not unlawful at common law unless or
until it is clearly demonstrated that such a strike
creates a substantial and imminent threat to the health
or safety of the public. This standard allows
exceptions in certain essential areas of public
employment (e.g., the prohibition against firefighters
and law erforcement personnel) and also requires the
courts to determine on a case-by-case basis whether
the public interest overrides the basic right to strike."
(Zd., et p. 586, italics added.)

FN2 The public employer in Sanitation
District obtained tort demages, not
injunctive relief against the - striking
employee association. Justice Broussard
authored the plurality opinion in which
Justices Mosk and Grodin concurred.
Justices Kaus and Reynoso concurred only
"insofar as [the opimion] holds that a
peaceful strike by public employeees does
" not give rise to a tort ection for damages
against the union.” ( Id, at p. 592 (conc.
opn. of Kaus, I.).) These concurring justices
-« cautioned, however, that "[t]be question of
* injunctive relisf presents significantly
*i different considerations than the propriety of
s tort action, and it is not before us in this
case." ( Id,-at p. 593 (conc. opn. of Kaus,
1)) Former Chief Justice Bird concurred
scparately to elaborate on the plurality's
view " that the right to strike may have
constitutional dimensions." { /d., at p. 594
(conc. opn. of Bird, C. J.).) Then Associate
Justice Lucas dissented, expressing his view
that "public employees in this state neither
have the right to strike, nor should they have
thet rightf,] [and] the courts should defer to
the Legislature, a body far better equipped to
create [] exceptions [to the basic 'no strike’
ru}le J" ( Id, at.p. 609 (dis. opn of Lucas,
1))

In the context of the instant case, it seems clear that
work slowdowns or stoppages by police officers tread
dangerous waters. Contrary to the position taken in
the city's brief, strikes by law enforcement officers
are not specificafly and unequivocally exemptad from
the court's decision in Sanitation District. The court
did, however, allude to strikes by law enforcement as

&

Page 3
TS

ones which would be restrained under the new test.
References to law enforcement as being an area for
continued application of the common law . rules
appear throughout the opinion. Chief Justice Bird;
concurring, noted that only a flat prohibition against
public employee strikes was overruled and. that the
state still had a compelling interest "in averting
immediate and serious thredts to the public healthiand
safety." (38 Cal.3d at p. 609 (conc. opn., of Bird, C.

1)) Justice Broussard later summarized: :the

Sanitation District decisiofi’ in City_and: County_of
San_Frangisco v. United Assn. of Journeymen. ete, of
United States & Canada (1986) 42 Cal.3d 810, 813

[230 Cal.Rptr. 856, 726 P.2d 538]: "[W]e held ..; that
public employee strikes were illegal only 1f they
endangered the public health or safety." .

' The police argue that the particular activity sought to

be enjoined must be analyzed in terms of whether a
threat to public safety is present. We do not read
Sanitation District as reaching this conclusion.
Repeated references to strikes by police officers as
ones which would stili be prohibited lead us to
conclude that police work stoppages are still per se
illegal. On reflection, application of such a test to
police functions would be an impassible task for the
trier of fact. On most days, a work slowdown or
stoppage by the police will not pose a threat to the
public health or safety. On good days, there are no
murders, no gridlock, and no chemical spills. A work
slowdown by the graveyard shift on a quiet night
might never be noticed. How wonderful hindsight.
Appellate courts can look back months or years and
conclude that a police strike did or did not imperil
public safety. Unfortunately, trinl judges asked to
enjoin police strikes are not blessed with clairvoyant
*1573 powers - they cannot foresee an earthquake, a
medman's shooting spree or a riot. If a disaster occurs
during & police slowdown or strike, the inevitable
investigation which will follow will undoubtedly
point to the absent dispatcher or tardy patrol car as a
cause. In the words of Milton, "They alsn serve who
only stand and wait."

When a city is required to use the service of every
officer who has already worked the night shift to
meet the demands of the day shift, the obvious threat
to public safety haerdly merits discussion. The
Aassociation presents the issue in their brief by asking:
"May police officers lawfully engage in a short-term
sick-out during labor negotiations if the concerted job
action is conducted in such a manner &s to allow for
adequate staffing?" This framing of the issue begs the
guestion. To argue that using officers who have
already worked a shift constitutes adequate staffing is
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hokum. In addition, attempting to characterize the
sick-out as "short-term" finds no ‘support in the
record:. The "sick-out" turned ‘out to be shortiterm
only because it was terminated by court order

The Judgment is afﬁnned

Wal[m ActmgP J and Crosby 1, cuncurred

Appellams’- petltmn for review by the Supreme Court
" wagdenied. May 24,..1989. Mosk; I., was of the
opmlon that the petmon should be granted *1574
Cal App4 Dlst. 1989. .

City of Santa Ann v. Santa Ana Police Be\;'. Aes*h

END OF DOCUMENT:
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P

: Supreme Court of California
COUNTY OF RIVERSIDE et al., Petitioners,
v
THE SUPERIOR COURT OF RIVERSIDE -
COUNTY; Respondent; RIVERSIDE SHERIFF'S
ASSOCIATION, Real Party in' Interest.
ey No. 8107126

Apr 21, 2003

Ve

“378  SUMMARY:

Tha u-ial court ordersd a county to arbitrate disputed
labor issues between the county and its sheriffs
sssgciation. The qo_urt- relied on Code Civ: Proc.; §
1299.; et seq., reqmrmg counues and other. local

bmdmg arbltratmn of economc iasues that arise
during - -negotiations  with -unions Tepresenting:

ﬁreﬁghtem -or law enforcement officers. (Superior-

Court.of Riverside County, No., 361250, Sharon,J.

Waters, Judge.).The Court of Appeal, . Fourth.Dist.,
Div..Two, No, E030454, ordered issuance of a-wr_it of-
mendate directing the trial court.to set aside its order.

compelling arbitration .and to enter a new order
denying the motion to compel arbitration, .

The Supreme Court- aﬁirmed the. Judgmant of the
Court of Appeal. The court held that the lsgislation
violates Cal. Const,, art. X1, § 1, subd. (b), which
provides that a county's governing body shall provide
for- the compensation . of employees. Under the
constitutional language, the county, not the ‘state or
someone else, shall provide for the compensation of
its employees, Code Civ, Proc., § 1299 et seq.,
-impermissibly  deprives the county of its
constitutional authority. The court also held that the
legisiation violates Cal, Const.; art, XT, § 1], subd.
(a), which prohibits the Legislatre from delegating
cettain local.issues to a private person or body; by
delegating the issue of compensation to an arbitrator.

(Opinion. by Chin, I, with- Kennerd, Baxter,
Werdegar, and Brown, J'J., congurring. Concurring -

opinion by George, C..J. (see p. 296). Concurring
opinion by Moreno, . (seep 300).) .

HEADNOTES . .

Classified to Ctilifqrnia Digest of Official Reports

(s _;_, Ic, '@ Counties § B—Employees-
Compensat:on-Stamw Requmng Local Agency to
Submit Labor Dispute hivolving Fu-aﬁghters and
*279 Law Enfuroement Officers to Blndmg
Arbiu‘anon-Valldlty—Uudar Constitutional Provision
That County Shall Provide for Compensahon of
Employees Mummpahtles § 18—Leglslat1ve Control.
The trial court erred it ordering a county to arbitrate
digputed '1dbor isues between, the county and its

.....

sheriffs assoclaﬁon, under Code Civ, ,ﬁ, oc, § 1209
et seq, reqmrmg countles and other local h_genc:u to

submit, under’ certam clrcumstances, ‘to bmdmg‘
nrbhratlon of economic lssuas that arise durmg
negotitions with unions representmg ﬁreﬁghters or
law enforcemént officers. The legislation s
unconstitutional under M subd.
(b), which provides that a county's govemiig body
shall provide for the compensation of employess.
Although 2 county may voltmtanly submit
compensaﬁon msues to arbmm under the_

x_pi-ess grant “of authonfy to “theé county”
necessaril)" implies the Legislature does ot have that
authonty Code gm, Em,, § 1222 et seq.,
nnparmnssibly deptives the _county: of its
constntut:onal authonty The Leglslatura may regu]nte
ofis i the pubhc sector, since this is &
matter of statéwide cencers, but depnvu:g a ccmni:y,
of lts authorlty to_ set salnnes conl:'aven&e the_

Ve,

merely prncedura] it is substan V_e,‘
body other’ than & county's govemmg body o
establish local salaries.

aw, § " 796 '.West’s Key Number Digest,
Labor. Ralatlons (= 413, ]
(_) Const:tutmnal J.aw § S—Cahforma Constitution~
-0perntlon and Effect— A Limitation of Power.

Unlike the federal Constitution, which is a grant of
power to Congress, the California Constitution is a

limitation or restriction on the powers. of the
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Legislature, Two important consequences result.
First, the entire lawmaking authority of the state,
except the people's rights of initiative and
referendum, is vested in the Legislature, and that,
body may exercise any and all legistative powers that
are not expressly or by necessary implication. denied
to it by the Constitution, Thus, coutts do not look o
the Constitution fo determine whether the Leglsleture
is authonzed to do an act, but only to gee if it is
prombrted Second, all mtendments favor the exercise
of the Legtslatures plenary authonty If there is any
. doubt'asto the Leglslamre's power to act in any given
cese, the doubt should be *280. resolved, in favor of
the Legmleture's action,  Such restnctmna d
limitations tmposed by the_ Corstifution are, toa%
conéu'ued stnr;tly and, are not, to, extended to
include matters not covemd by the languege used On,
her ‘hand, courts ‘also must enforce the,
pmv:stons of the Constltutlon end may not llght]y
dmregnrd a clear constltutlonnl maudate

@) Smtute_g § ZDnConstructlonnJudleml #uncnon- '
Bislaf

bra.noh', ndt the legi‘slativ brﬁnch, isfthe
of this quiestion. In sorné cases the. faetors thet
inflienced the’ Legislature to adopt the general laws
may hkew:se lead the courts to the. conciusxon that

mumctpa! aﬁ'ws The Legxslatut ’
neither to detenmne whai conshtutes 8. mumctpal
aft'alr nor to change such an affaif into a matter of
statewide concern. -

(Y] Courts - § 37-Dec1mons—Stme__" Decisis--
Unpublxehed Opnnons-Colat_ergJ‘

Utider Cal. Ru]es -of Coir

Judu:tal opmtons .Benerally n may not be, citel or rebed:

on in another action, but there ig an exceptlon to thls
general rule where the opinion is relevant urider the
doctrine of collateral estoppel. For collateral estoppel
to apply, the issue neeessarﬂy decu:led m the "i-e't_ji_ous
action. must be ldentxcal to the’ one m g current
action. ’

N

(5) Counties § SnEmplo:}ees-Compensatimi—

Statute Requiring Local Agency to.Submit Labor
Dispute Involving Firefighters and Law Enforcement
Officers to Binding Arbitration--Validity--Under
Constitutional Provision Prohibiting Legislature from
Delegating Local Issue to Private
Body:Municipalities § 18-- Legislative Control.

. Mﬁo&_& et seq., requiring counties
and other lockl agem:les to submit,’ uhder certain
cucumstances. ‘to‘binding arbitration of economic
issues thet arise during negotiations with unions
representing ﬁreﬁghters or law enforcement ofﬁcers,

' is urconstitutional urider Cal, Const:

subd. (a), which prolublts the Leglslature from
delegating certain local ‘issués and municipal
functions to a private person or body. In enacting this
legislation, the Legislature "Has impermissibly
delegated to a private body-the arbitiation panel-the
power to interfere with county maney (by potentially
*281 tequiriig the county to pay higher salaries than
it chooses) and to perfomi mumcipal functiohs
(determmmg compensatlon for cotinty employges).
Altlicugh “Cal;* Const.} art. ~XI, does not deﬁne
municipal fiinctions;’ fédding 'Cal; Conatyart: XI, § 17
subids (b) (county's govertiing body shall pro\nde for:

compensatxon ot'-f employees) together w1th QL'

mitiicipl - funictichi Alac; the arbltratorseare private,
not: pubhe entities; since- nothmg in thé statitory
scheifie ‘reguires them 10 be" “public: ‘officials. *Thus,
sifice the att of delegation does not chitige & prwete
body into a public:body and thereby validate the very
delegation the constitutional provision prohibits, the
Legislﬁtufe" hias' delegated authotity to & privits body.
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(Ventura) for County of Tulare, County of Alpine,
County of Kemn, County of San Bernardino, County
of San Diego and County of Ventura as Amici Curiae
on behalf of Petitioners.
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Police Officers Association, the Glendale Police
Officers Association, the Bell Police Officers
Association and the West Covina- Police Officers
Association as Amici Curiae on behalf of Real Party
in Interest.

Lackie & Dammeijer, Dieter C. Dammeier and
Michael A, Morguess for Los Angeles Police
Protective League et al., as Amici Curiae on behalf of

. Real Party in Interest.

Davis & Reno and Alan C. Davis for Da]y City

'Firefighters, Local 1879, et al., as Amici Curiae on -

behalf of Real Party in Interest,

CHIN, J.

The Legislature recently enacted Senate Bill No. 402
(1999-2000 Reg. Sess.) (Senate Bill 402), which
req'uires counties and other local agencies to submit,
under certain circumstances, to binding arbitration of
economic issues that arige during negotiations with
unions representing firefighters or law enforcement

_ officers. {Cede Civ. Proc,, § 1299 et seq,) We must

determine whether this legislation violates either or
both of two provisions of article X1 of the California
Constitution. [FN1] Section 1, subdivision (b}, states
that a county's "governing body shall provide for the
.. compensation .. of employees." Section 11,
subdivision (a), forbids the Legislature to "delegate to
a private person or body power to ... interfere with
county or municipal corporation .. money .. or
perform municipal functions.”

FN1 All further section references are to
article XI of the California Constitution
unless otherwise indicated.

We conclude, as did the Court of Appeal, that Senate

Bill 402 violates both constitutional provisions. It
deprives the county of its authority to provide for the
compensation of its employees (§ 1, subd. (b)) and
delegates to a private body the power to interfere
with county financial affairs and to perform a
municipal function (§_11, subd. (a)).

*283 I, Facts and Procedural History
Riverside County (the County) and the Riverside
Sheriff's Association (Shetiff's Association) engaged
in negotiations over compensation for employees of
the probation department, In May 2001, they reached
an impasse, The Sheriffs Association requested that
the dispute be submitted to binding arbitration
pursuant to Code of Civil Procedure section 1299 et

. seq. The County refused, claiming that those

provisions violate the California Constitution. The
Sheriff's Association filed an action in the superior -
court to compel arbitration, The court ordered-
arbitration. It found the binding arbitration law
constitutional, explaining, "The matters at issue, to
wit, the possible disruption of law enforcement and
firefighter services, are not matters of purely local
concern but rather are of statewide concern. This
statewide concern authorizes the Legisiature to act
and supports the constitutionality of this legislation."

The County filed a petition for a writ of mandate in
the Court of Appeal asking that court to' order the
superior coutt to set eside its order compelling

~ arbitration and enter a new order denying the motion -
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IS

to compel arbitration. The Court of Appeal granted
the petition. It found that Senate Bill 402 violates
both section 1, subdivision (b), and section 1},
subdivision (a).” We pgranted the Sheriffs
Association's petition for review.

II. Discussion

A. Background
Senate Bill 402, entitled "Arbitration of Firefighter
and Law Enforcement Officer Labor Disputes,”
- added gection 1299 et seq, to the Code of Ciyil
Procedure. (Stats, 2000, ch. 906, § 2,) The Court of
Appeal opinion describes the bill: "Senate Bill 402
empowers unions representing public safety
employees to declars an impasse in labor negotiations
and require & local agency to submit unresolved
economic issues to binding arbitration. Each party
chooses an arbitrator, who together choose the third
arbitrator, The panel then chooses, without alteration,
between each side's last best offer, based on a

designated list of factors. (Code Civ. Proc., § § °

1299 .4, 1299.6,)" The bill applies to any local agency
or any entity acting as an agent of a local agency, but
it does not apply to the Stete of California even

acting as such an agent. (Code Civ. Proc,, § 12993,
subd. (c).)

Senate Bill 402 includes legislative findings. "The
Legislature hereby finds and declares that strikes
taken by firefighters and law enforcement officers
against public employers are a matter of statewide
concern, are &8 *284 predictable consequence of labor
strife and poor morale that is often the outgrowth of
substandard wages and benefits, and are not in the
public' interest. The Legislature further finds and
declares that the dispute resolution procedures
contained in this title provide the appropriate method
for resolving public sector labor disputes that could
otherwise lead to strikes by firefighters or law
enforcement officers. [§ ] It iz the intent of the
Legislature to protect.the health and welfare of the

public by providing impasse remedies-necessary to -

afford public employers the opportunity to safefy
alieviate the effects of labor strife that would
otherwise lead to strikes by firefighters and law
enforcement officers.” (Code Civ. Proc., § 1299)

(la) The County argues that the Legislature's
compelling it to entef into binding arbitration of
compensation issues violates section 1, subdivision
(b), and gection 11, subdivision (a). At the outset, we
emphasize that the issue is not whether a county may
voluntarily submit compensation issues to arbitration,
j.e., whether the county may delegate its own

authority, but whether the Legisiature may compe! a

county to submit to arbitration involuntarily. The

issue involves the division of authority between the

state and- the county, not what the county may itself

do. (See Addams v, Wolff (1948) 84 Cal App.2d 435,

442 [190 P.2d 665] [the predecessor version of

section 11, subdivision (a), "is a restraint on the state '
Legislature's right to interfere with municipal affairs

and in no way regulates what mey be dome by a

municipal corporation by charter provision"].)

(2) In deciding whether the Legislature has exceeded
its power, we are guided "by well settled rules of
constitutional construction. Unlike the federal
Constitution, which is e grant of power to Congress,
the Californie Constitution is & limitation or
restriction on the powers of the Legislature,
[Citations.] Two important consequences flow from
this fact. First, the entire. law-making authority of the

_state, except the people's right of initiative and

referendum, is vested in the Legislature, and that
body may exercise any and ell legislative powers
which are not expreasly or by necessary implication

-denied to it by the Constitution. {Citations.] In other

words, 'we do not look to the Constitution to
determine whether the legislature is authorized to do -
en act, but only to see if it is prohibited.' [Citation.] []
] Secondly, ali intendments favor the exercise of the
Legislature's plenary authority: 'If there is any doubt
as to the Legislature's power to act in any given case,
the doubt should be resolved in favor of the
Legislature's action, Such restrictions and limitations
[imposed by the Constitution] are to be construed
gtrictly, and are not to be extended to include matters
not covered by the language used' " (Methodu
0Sp. o ento v. or Cal,3d

691 [97 Cal.Rptr. 1, 488 P.2d LQH, accord, Egcrt{
Legal Foundation v. Brown (1981) 29 Cal3d 168,
180 [172 Cal 624 P.2d 12157.) On *285
the other hand, "we also must enforce the provisions
of our Constitution and 'may not lightly disregard or
blink at ... a clear constitutional mendate.' " (dmwest
Surety Ins. Co. v. Wilson (1995) 11 Cal.dth 1243,

1252 {48 Cal.Rptr.2d 12, 906 P.2d 1112].}

We discuss the two provisions in the order in which
they appear in the California Constitution, mindful,
however, that ultimately we must view them together
ps 8 whole and not in isolation. (Lumgren v.

Deulamejian_(1988) 45 Cal3dd 727, 735 [248
Cal.Rptr. 115, 755 P.2d 2091} -

B. Section 1, subdivision (b}
{ib) Sectjon ], subdivision (b), provides as reievant:
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"The governing body [of each county] shall provide
for  the number, compensation, . tenure, and
appointment of employees." [FN2Z] The County
argues that Senate Bill 402.violates this provision by.
compelling it to submit to binding arbitration of
compensation issues. We agree. The constitutional
language is quite clear and quite specific: the county,
not the state, not someone else, shall provide for the

_compensation of its - employees. Although the

language does not expressly limit the power of the
Legislature, it does so by "necessary implication,”
el t ._of Sacramento v. Savior ra
Cal.3d at p, 691.) An express grant of authority to the
county. necessarily implies the Legislature does not
have that authority. But Senate Bill 402 compels the
county to enter .into mandatory arbitretion with
unions representing its employees, with the potential
result that the arbitration pansl determines employee
compensation. Senate Bill 402 permits the union to
change the county's governing board from the body

. that- sets compensation for its employees to just

another.party in arbitration. It thereby deprives the
county of the suthority that section ], subdivision (b),
specifically gives to counties,

FN2 In its entirety, section I, subdivision
(b), provides: "The Legislature shall provide

. for county powers, an elected county sheriff,
o+ en elected district attorney, an. elected
assessor, and an elected governing body in

= each county, Except as provided in

- = giibdivision: (b} -of Section 4 of-this article,

each governing body shall prescribe by
ordinance the compensation of its members,
but the ordinance prescribing such
compensation shall be subject to

referendum. = The Legislature or the -

governing body may provide for other
officers whose compensation shall be
prescribed by the govemning body. The

_ governing body shall provide for the

- number, compensation, tenure, and
appointment of employees."”

Any doubt in this regard is dispelled on reviewing
the history behind section 1, subdivision (b). (See
Estate of Griswold (2001} 25 Cal 4th 904, 911 212

[108 Cal.Rptr2d 165, 24 P.3d 1191].) That provision
"was originally enacted in June of 1970, as part of a

comprehensive revision of article X1, goveming the
constitutional prerogatives of and limitations on
California cities and ' counties." (Voters for
' ible Retirement v. Board of Superviso

&
(1994) §7.Cal,4th 765, 772 {35 Cal.Rptr.2d 814, 884

" with local desires ....

P.2d 6451.) Its *286 immediate predecessor, former
section 5, had been amended in 1933 "to give greater
local sutonomy to the setting of salaries for county

- officers and employees, removing that function from

the centralized control of the Legisiature." (Voters
Jor Resporsible Retirement v, Board of Supervisors,
supra, at p. 772, italics added.) [FN3] "The 1933
amendment transferred control over. the
compensation of most county employees and officers
from the Legislature to the boards oﬁm_.'_'_@_

Cal.4th at p: 774.) The Court of Appeal in this case
explained further: "The ballot argument in favor of
the 1933 amendment (put to the voters as Proposition
8) informs the voters that, 'This is a county home rule
measure, giving the county board of supervisors ...
complete eauthority over the number, method of
appointment, terms of office and employment, and
compensation of all ... employees.' (Ballot Pamp.,
Special Elec. (June 27, 1933) argument in favor of
Prop. 8, p. 10.)" The ballot argument adds that taking
“these powers from the State Legislature ... will bring
the metter closer home, and will make possible
adjustments of salaries and personnel in accordance
" (Ballot Pamp., Special Elec.
(June 27, 1933) argument in favor of Prop. 8, pp. 10-
11.) .

FN3 As amended in 1933, former section 5
provided in relevant part: "The boards of
supervisors in the respective countiés shall
regulate the compensation of all officers in

- said counties ... and-shall -regulate the
number, method of appointment, terms of
office or employment, and compensation of
all deputies, assistants, and employees of the
counties. (Stats. 1933, p. xxxv.)

" (3 The Sheriff's Association argues that Senate Bill

402 is valid because it involves a matter of "statewide
concern.” It cites the legislative findings in support of
the bill, including that "strikes taken by firefighters
and law enforcement officers against public
employers are a matter of statewide concern,” and
that the "dispute resolution procedures” the bill
establishes "provide the appropriate method . for

- resolving public sector labor disputes that could

otherwise lead to strikes by firefighters or law
enforcement officers." (Code Civ. Proc.. § 1299.)
'I‘hese findings are entitled to great weight. (Baggert

. Gates (1982) 32 Cal.3d 128, 136 [185 CalRpir,
32, 649 P.2d 874].) But they are not controlling. A

" court may not mmply abdicate to the Legislature,

especially when the issue involves the division of
power between local government and -that same

Copr. © Bnncroﬁ-;Whimey and West Group 1998

235




30 Cal.4th 278

Page 6

30 Cal.4th 278, 66 P.3d 718, 132 Cal, Rptr 2d 713 172 L. R.R.M (BNA) 2545, 148 Lab Cas. P 59,724, 03 Cal Diuly

Op. Serv. 3279, 2003 Daily Journal D.A.R. 4184
(Cite as: 30 Cal.4th 278)

Legislature, The judicial branch, not the legislative, is
the ﬁna] arbrter of this- questlon @;&gg_gtggg

112 Q! 26 Cal Sd*fZBS, 29 |1§3 Cgl,m, &éﬂ, 608 -

113 "[IIt may well occur that in ‘some cases tha
factors which-influenced the- Legislature to' adopt the
general laws may likewise lead:the couris -to the
conclusion: that the matter is of statewule *287 rather:
than mefely local-concern:” (Bi K of:San -
Jose:(1969) 1 Cal,3d 56, 63- ILLQLI_{&_’&&&
P2d 137]) -But -the Lagislature's -view "is' not.
determinative “of the ‘issue as- between ‘state -and
municipal affairs ..i, [TThe Legislature i is empowered
neither to determme what “constitutes 8 municipal
affaif nor/to change- such ‘an affair mto 8 matter uf
statew:de concam Al (Ibfd) R :

Ty

(]__) The Shenﬁ’s Assocmtlon cites-two ‘cases that

permitted ‘the Legislature. to ‘regulate relations
between - local govemmental -entities: and:their
employess.-In B nvinGafes,. supra; 32 Cal3d
128, “we- held ' that: the:- Public . Safety ~Officers'
Procedural Bill of Rights Act, which, as its name
suggests, provides procedural protections to public
sefety. /officers;.appliés to-chattered-cities 'déspite the
home -rule provisions of ~the current- section 5,

sliblﬁ"'i-'iiml-"’(b)-- [FN4] Giﬁns : MM
; dre v C . /

"genaral laws~ seelcmg to accomplwh an objective of
statewide concern"<in that cage, creating uniform fair
labof practices-"may- preva’ll -over:iconflicting local
regulations even if they-impinge’ 16 alimited extent
upon some phase of local control." (Baggett v. Gates,
. supra, at p: 139, italics added.) We found:that "the
maintenance of stable employment relations between
police officers -and:itheir. .employers «i§' a: matter..of
statew1de cnncem M (Id. at’ pp' ‘139-140) [FN5]-
leople..&x: : 3

8 charter- cu:y is- subject ‘to the! meet-and—confer
requirements of the: Meyers-Mlhas-Brown Act (Gnv,
nde 3500 etseq) o

~*FN4 As relevant, sactmn 5, subdmslon (b),

= - gives’ charter; cities authority “to provide ...
for: -(1): ‘the constitution, regulation, imd
government of thie- city. police force .. . and
{4) .. for the compensation; method of
appomtment, quahﬁctmons, tenure of office

' and removal of .- [their] -employees." (See
: ; Cal.3d
&m._m

- FNS We axplamed why in greuter detail
"The consequences of a breakdown in such
refationis are not confined to a city's borders.

" These employees. provide’ :an- essential
service. Its absence would create & clear and
present threat not only to the health, safaty
and’ welfare .of the citizens of the eity, but

. also*to'the hundreds, if not-thougands, of
- ‘nonresidents. who' daily visit there, Its efféct
-would also be felt by the many nonresident
i "+ owners of property and businesses located"
. withirl the city's borders. Our socisty is:no.
longer:' a collection "of .-insular loca!
" rcommunities: Communities today are highly
.-~ -intérdependent. 'The inevitable result-is that
--jabor” unrést - “and - #trikes. . produce
. consequences which'extend-far beyond |ocal
‘ ait v, Gates.
.+ Cal.3d atip. 140 S L

.

The Sheriff's Assocmhon argues "It is well

established that the Legislature may regulate labor

relations i the public:sector because it is &-matter of

statewide :concemni"+'We=agree ‘that-the  Legislature

mayregulate as to.matters:of statewide concern even

if - the: regulatlon mpmges "“to..a limited: extent”
' 32 Cal3d at:

13

" powers ths Consnmtmn .specifically; - reserves to

counties (§.1) of‘chnrter-‘cities'(ﬁ $):However, *288
regulating labor relations is+one thing; depriving the
county entirely -of its authority to':set employee
sa!arles is- quue nnother ' SR

TIITY B oo [T

page 317. we noted ‘that - secnon 5 express!y gives
charter- cities authority over théir employees'
compensation. Because -of:-.this constitutional
mandate, as well as prior authority, we held that “the
determination of the wages paid to employees of
charter cities as wéll as charter counties is a matter.of
local rather than statewide concern.” (Soroma County
Organization-.of.. Public. Employees -v. County of
Sonoma,- sup¥a,.at.p. 317.) Accordingly, we.found -
unconstitutional ‘Government Code -section 16280,
which ‘prohibited  the distribution of certain ‘state
funds to local public ugenclea -that granted -their
employees. cost-of-living increases, despite: B
jegislative declaration that the statute was a matter of
statewide concern. (Sonoma County Organization of
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Public Employees v. County of Sonoma, supra, 8t pp.
302, 316.) For similar reasons, and despite. a similar
legislative  declaration, we later -invalidated
legislation requiring the University -of California to
pay its-employees at least prevailing wages. (San
ranc coL Councdv egents of Universi

control tlus -case:: [n. _aggm_vL_Gg:&.m_a_._éz
Cal3d gt page 137, we distinguished those two cases
by. noting that the: Public Safety Officers' Procedural
Bill of Rights Act, which was limitedto, providing
procedural safeguards, "impinges only. minimally on
the-specific diréctives of section 5, fubdivision (b)."
Especially pertingnt-here, we. stressed "that the act
- doed._not-interfere. with the ‘setting of peace officers'
compensation." (/bid) By contrast, Senaté' Bill 402
does - not minimally. impinge - on - a specific
constinitional directive; it-contravenes thet directive
entirely::. Séetion 1, subdivision (b), specifically
_directgt+that .-counties: -have - authority over the
compensation of their employees; Senate Bill 402
takes,that authunty away ﬁ'om countles..-,i.: :
i v LI
Similarly, in :People. exrrel« 2y eaI :Beach Police
icers Assn. v. City of Seal Beach, supra, 36 Cal.3d
;g_, the law in: questlom did: ot establish B bmdmg

"thieﬂhe Legislature established a- procedure for‘ .

resolving disputes- regarding -wages, -hours-and other
conditions' of employment,- it did: not attempt- to
establish standards-for.the wages, hours and other
tertiis and conditions themselves," (Jd. at p,-597.) We
found no conflict- between:the city's constitutional

powers and the:limited ‘state regulation, "Althotigh:

the [law-in.issue] encourages binding ‘agreements
resulting from the parties! bargaining, the-goveming
body of the *289 agency:... retains the ultimate power
to::refuse an ‘agreement and to vmake its' own
decisions." (Jd at p. 601.) Here, .the county's
govemning body does not retain the ultimate power;

Senatg*Bill 402 pives that power to an arbrtreunn.

panel at'the béhest of the union: GE

B

We have "emphasize[d] that there is a clear
distinction .between - the: substance” of -a “public
employee labor issue and the procédure by which'it

is resolved. Thus there is no question that ‘salaries of:

local emplbyees ‘of a charter city constitute municipal
affairs and- are not subJect to. general. laws (§_g mg
; it} ibilc Em ~

the process by which the salaries are fixed is
obviously a matter of statewide. concern and none
could, atthis late stage, argue that a charter city need
not meét-and confer conceming its salary structure,”
(People. ex. rel. Seal Beach Police Officers Assn. v.
City of Seal Beach, supra; at pp. 600-601, th. 11;
accord. Voters for ﬂgg m{ﬂe geﬂrgme;p; V. _B;oard

8 G -781,) Senate
Bill 402 is not merely proeedural it is substantive, It
permits a body other than the county's- governing
body to estabhsh local salarles

The Shenﬁ's Assoclation -also notes that section 1,

_ subdivision - (b); states that:the governing. body shall

"prescribe” the compensation ‘of its members (subject
to: referendum)- ‘but:- shall "provide" for the
compensationi of its employees. It argues ‘that the
word "#prescribe’ ... empower[s] the designated éntity
to.:determine the amount of compensation forthe

designatéd officials, “Howéver, 'provide’' ‘means to . '

compensateso they are -available.:for 'use; -and not
neceégsarily determine the amount:of- compensation."
Thus, the: Sheriff's Associationappears-to argue that
the Legislature, or someocne.else, may set salaries for
county *employees, .and ge¢tion: 1, ‘subdivision (b);
mérely émipowers the county to pay those.salaries. It
relies "on historical evidenice --indicating ithat the -
Constitition Revision- Comiission had ufed the '

words © "presciibe"’ andv: “provide"-rather - then
"regulate," a8 in the:-1933 -amendment to former.
section: 5-to differentiate: between-those matters -that

may, and those: that may: not, be- de!egatei (See' T
'C d M C

& 14 cm. tr.
M'memgumentfhﬂs i .-; NN

Whether the county may delegate 1ts own authorlty is-
irrelevant here. This county has chosen not to
deiegate “its ‘authority ‘over employee salaries. As’
noted, the issue involves the distribution of authority
between county'and state, not ‘what the county itself
may do. Use of the words "prescribe" and "provide"
did..not change the* previous law regarding.: the
respective powers ‘of the Legislature and counties,
Section 13, adopted at the same time as gectim'if"l,
subdivision (b), provides: "The provisions of
Sections 1(b} (except *290 for the second Fentence)-
.. of:this Article relating to matters. affecting the
distribution of* powers between the Legislature and
cities and counties ... shall be construed ag a
restatemént of all related provisions of the
Constitition - in effect immediately prior to the
effective date of this amendment; and as making no
subsi‘antfve change." (Italics added.) The language of
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gection 1, subdivision (b),’empowering the county to
provide for the compensation of employees; is ‘invits
last-sentence, not its second. Accordingly, section 1,
subdijvision (b), did not'change the law. regarding the
distribution of power between the counties: and:the

Legls]ature (See Varers tor ﬂg:gg@ibie genremenr

Former seetmn 5 uséd’ tbe smgle, word “regulate .
which, -:as: its history demonstrates includes the
setting of salaries. G

The Sheriffs Association also eites.en unpublished R

1992 . decision by the Court of' Appeal-that decided
this case-:that- it believes: somehow ;supports':its:
- position: -(4)*+ Unpublished ;opinions, however,
generally may not- be elted or. rélied - of- in- another
action. +(Ca 3 ..The
Sheriff's- Assocmtmn mvnkes ;1 exception o thm
general' rule; tlaiming the opinion is relevant.under
the doctrine . of collateral estoppel: (Cal. . Rules -of
Court. rule: 21:2(&1,1 However, for collateral-estoppel

to apply, the-issue necessarily decided in the previous:
eetlon ‘must be 1denneal ito the -one. in- then eurrent

issue - where .-:is whether Sennte : Bill- 402 wis
constitutional. That:bill, or.anything like:it, did:not
even: exist in-1992::Although-the 1992 opinion
contains gome -language that might be pertinent: to
this: case;-and that ¢jther-party might-'-have cited had.
the opinion been publishe’d, the, 1ssue lt dee:ded-‘

different than the one here. !Aecurdmgly, eollaterul
estoppel does not apply, and tbe unpubhshed opmlen
maynotbeelted R O R
For these reasons, we agree w1th the*Court of
Appeal: "Senate - Bill: 402 removes. from local
jurisdictions, at the option-of public safety unions, the”
authority to set:the .eompensetion of public sefety
employees that is expressly:given to them by section.
_ 1;-subdivision (b). This clearly violates- &_L
subdivision (b)."” [FNG] e
-FNG The Chlef Justxee clelma we. are
"vreach{ing] out" to decide this question.

(Cenc. opn: of George, C. ., post, at p. 296.).

However, gection.l, subdivision (b), is as

much’:a. part of this case as section:11,

. subdivision (a).-The County argued at all .
times in the trial court, the Court of Appeal;-
and this court that Senate Bill 402 violates.

gection |, subdivision (b); the parties fully
briefed the guestion in the trial court, the
Court of Appeal, and this court; the trinl
-court and the Court of Appeal decided the
question, and the question is within the
scope of our grant of review. We see
nothing “peculiar in the language .of either
section 1, subdivision (b}, or section 1),
-subdivision (a), that makes the- latter but not
the ‘former ripe for..decision. Indeed, the
cases closest on point all involve home rule
- provisions comparable to those 'of se section [,

- subdivision (b). (Eg_gglg gz ugL an[ Beac& _

. Moreover because we- must view.: the two
constitutional provisions together as a whole
and-not in isolation, it would be difficult to
decide .the ..gection - 11, subdivision (),
question - thhout reference to gction !,
-subdivision (b).-

It should ‘be apparent that wei'are decrdmg

only the question before us-the
eensntunonamy uf»Senate Brll 402,

*291 C MU_L subdtwsion (a) .
(_) Section:- 1 1; -‘subdivision~+(a), provides: "The
Legislature may. not-delegate to:a private person of
body :power to.make, 'control, appropriate; ‘supervise,
or: interfere with ‘county or municipal corporation
improvements, money,: or propeity,-ot to levy taxes

- or asgesaments, or pérforin municipal functions." The -

county -argues that in enacting Senateé Bill 402; the.
Legislature has' impermissibly. délegated to & private
body-the arbitration panel-the power to-interfere with
county money (by potentially requiring the.county to
pay -higher salaries then it chooses) afid to:-perform
municipal filnetions {dstermining. compensatién' for
county . employees). Again, we agree. *This'
constitutional ' provision expressly denies

Legislature the pewer te act: {o- t.hm way MMQ{

The: Sheriff's Association primarily argues that-this
deleégation :of -authority to .the arbitration panel. is.
permissible because the delegation does riot involve a
purely mumclpal function but a matter of statevwide
' Younger v, Cointy of El

rado 197]) 5.Ca 3d-48 {96 Cal.Rptr, 553, 487
M we upheld legislation designed to
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encourage regionel planning in the Lake Tahoe area,
including creation of the Tahoe Regional Planning
Agency with jurisdiction over the entire multicounty
region, The County of El Dorade contended, among
other things, that the leglslation violated former
section 13, the predecessor version of section 11,
subdivision (a), by :mperm:ssibly delegating
authority to a special commission. [FN7] Noting that
the Lake Tahoe region crosses county lines, we stated
that "our cases have recognized 'that [former section
13] was intended to prohibit only legislation
interfering with purely local matters.! " (People ex
rel. *292 Younger v. County of El Dorado, supra, at
p. 500) It does not invalidate delegation "to
accomplish purposes of more than purely local
concern." (Jd. at p. 501.)

FN7 Former section 13 provided, as
relevant. "The Legislature shall not delegate
to any special commission, private
icorporation, company, association or
. individual any power to make, control,
~- appropriate, supervise or in any way
interfere with any county, city, town or
.. municipal improvement, money, property,

. or effects ..., or to levy taxes or assessments

or perform any municipal function whatever
..." (Stats, 1969, p. A-59, repealed June 2,
.. 1970; see Peopie ex rel, Younger v. County
+ . of El Dorado, supra, 5 Cal3d at pp. 499-
- 500, Section 11, subdivision (a), th
. —-guccessor provision, no longer prohibits
delegation of powers to  special
commissions, so the legislation at issue in
that case would clearly have been valid
" under the current provision. (Pzople ex rel.
Younger v. County ¢f EI Dorado, supra, at p.
500, fn. 22.)

The Sheriffs Associetion argues that because of "the -

threat to the public safety caused by work stoppages,"
all matters concerning firefighters and paace officers
are of statewide concern that the stats may delegate
as it thinks best. We disagree. Section 5, subdivision
(a), gives charter cities general authority over
"municipal affairs." Although the term "municipal
affairs" {is slightly different than gection 1],
subdivision (a)'s term "municipal functions," we
. believe that -cases interpreting what are "municipal
affairs" providé gunidance in deciding what are
"municipal functions.” We have stated that "the
various sections of article XI fail to define municipal
affairs," and, accordingly, the courts must "decide,
under the facts of each case, whether the subject

matter under discussion is of municipal or statewide

concern.” (Professional Fire Fighters, Inc. v, Cil
all ra, 60 Cal2d a 94: accord,

" Baggett v. Gates, supra, 32 Cal.3d at p. 136, fn. 10.) '

By this we meant that article XI contains no global
definition of what are municipal affairs (or
functions). But it is not entirely silent on the subject,

and it is not silent here. "[T]his is not the usual case

in which the courts are without constitutional
guidance in resolving the question whether a subject
of local regulation is a ‘municipal affair’' ...." (Ector v,
City of Torrance (1973) 10 Cal3d 129, 132 [109

Cal:Rptr. 849, 514 P.2d 433], quoted in Sonoma
County Oreanization of Public Em es 'y, County

of Sonoma, supra. 23 ad at p. 316,) Section 1
subdivision (b), states that the county shall provide
for employee compensation. Viewing, as we must, .
sections_1, subdivision (b), and 11, subdivision (a),
together and not in isolation, they clearly provide that- .
compensating county employees is a mumclpa[
fimetion.

In. Ector v. Ci Torrance, supra, 10 Cal3d st
page 132, we had "the benefit of & specific directive
in subdivision (b} of [section 5],  which grants
'plenary authority’ to charter cities to prescribe in
their charters the 'qualifications' of their employees."
Accordingly, we said that questions involving the
qualifications of city employees are municipal affairs
with which the Legislature may not interfere. (Jd: at
p. 133.) Similarly, in Sonoma County Organization o

lic -Employees ounty of Sonoma g, 23
Cal.3d at page 317, we cited sectien 5's reference to
compensation of employees to conclude that
determining the wages of employees of charter cities
and counties is & matter of local rather than statewide
concern. Thus, establishing compensati‘on for its -
employees is for the county to do, and section 11,
*293 subdivision (a), prohibits the Legxslature from
delegating that ﬁmctlon to a private body.

In People ex r er v. Co [2) Dorado
supra, 5 Cal.3d 480, the Legislature had established a
special commission with jurisdiction over a regional
problem. At that time, although no Jonger, the
Constitution prohibited the delegation of authority to
a special commission as well as to a private party.
(Ses fn. 7, ante)) We upheld commissions that

. performed a function that ¥ *would be impossibls for

any one of the constituent municipal or suburban
units to perform.' " (People ex rel. Younger v. County

" of El Dorado, supra, at p. 501.) No single county or

other local agency could coordinate planning for the

entire Lake Tahoe region. By contrast, a county may
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easily provide for the compensation of its own
employees, Thus, neither the constitutional language
nor the rationale of People ex rel. Younger v. County
of El Dorado applies here.

As with section 1, subdivision (b), the Sheriffs
Association argues that the Legislature's power to
regulate labor relations as to matters of statewide
concern permits it to delegate this regulatory
authority to an arbitration panel. The argument fails
for the same remsons: Senate Bill 402 does not just
permit the arbitration panel to impinge minimally on
the county's authority; it empowers the panel actually
to set employee salaries. The Sheriffs Association-
also argues that binding arbitration is a "quid pro quo
for the lack of e right to strike." (See Lab, Code, §
.LL& QM&E@&KQEM&M&QL@;

58 8 Cal3d 56 6
1214 Cal Rptr. 424 699 2,2d 8351.) This may (or

may not} provide & policy argpument in favor of
binding arbitration, but it provides no reason to.
disregard a clear constitutional mandate. Moreover,
like the Court of Appeal, we note that the state has
exempted itself from this binding arbitration
requirement. (Code Civ. Proc., § 12993, subd. (c).)
We are skeptical that awarding binding arbitration as
8 quid pro quo can be of statewide concemn to
everyone except the state.

The Sheriff's Association argues that the arbitration

panel . is a public, not private, body within the
meaning of section 11, subdivision (a). We disagree..
The statute requires- the two’ parties to select
"person” to be a member of the panel. These two then
select "an impartial person with experience in labor
and management dispute resolution to act as
chairperson of the arbitration panel" (Code Civ.
Proc., § 1299.4, subd. {(b).) If the two do not agree on
the third person, the statute has other provisions for
selecting that person, but it-continually uses the word
"person" or "persons” to describe who may be the
chairperson. (Code Civ. Proc,, § 12994, subd. (c).)
Nothing in the statute requires the arbitrators to be
public officials; - indeed, the statute appears to
contemplate, and the parties assume, they will be
private persons. -
*204 The Sheriff's Association agrees that the
members of the arbitration panel may be private
persons, but it argues that empowering them to render
binding arbitration decisions makes ‘them a public
body. It relies on & Rhode Island case that mvolved a
similar mandatory arbitration law, (Ci

v, Warwick Regular Firemen's Ass'n 196 106

[256 A.2d 206].) In that case, the court reasoned that
the Legislature gave the erbitration panel " the power
to fix the salaries of public employees ... without
control or supervision from any superior," and,
therefore, each member of the panel "is & public
officer and ... collectively the three constitute a public
board or agency." (/2 at pp, 210-21]1.) The Sheriffs
Association seeks to apply this reasoning here. But
the. constitutional provisicn in that case was very
different from the one here. The Rhode Isiand
Constitution merely stated that the "legislative power
.. shall be vested" in the senate and house of
representatives. (City of Warwick v, Warwick Reguiar
Firemen's Ase'n, supra, 256 A2datp. 208 fn. 1) It
contained no language limiting the Legislature's
delegation power like that of gection 11, subdivision
(a). As pointed out in a case involving the power to .
tax, if delegating to private persons the power to do a
public act makes them a public body for purposes of
gection 11, subdivision (a), then "the constitutional
provision would never be violated, Anyone to whom
the Legislature delegated the power to tax [or -any
other power specified in section 11, subdivision (a)]
would automatically cease being a 'private person or
body.' " (Howard Jarvis Taxpavers' Assn. v, Fresno

tropoll rojects __Authori 1995) 40
CalAppdth 1359, 1387 [48 CealRptr.2d 269].)

Section 11, subdivision (a), is not self-canceling. The
act of delegation does not change a private body into
a public body and thersby validate the “very
delegation the section prohibits. The Legislature has,
indeed, delegated authority to a private body.

Both parties cite decisions from other states in
support of their positions. The only cases that are
relevant are those that involve statutory and
constitutional provisions comparable to California's,
These cases generally support the County. Section
11, subdivision (a), "was taken from Article T

section 20 of the 1873 Pennsvivania Constitution.”

Hovward rvis rs' _ Ass resng
Metro jects __Auth i 40

Cal.App4th at p. 1377, citing Peppin, Municipal
Home Rule in California: IV (1946) 34 Cel.L.Rev.
644, 677.) The Pennsylvenia courts originally
invalidated binding arbitration legislation under their
constitutional provision. (Epie Firefighters Local No.

293 v_Gardner (1962) 406 Pa. 395 [178 A.2d 6911,)
As the Sheriff's Association notes, the Pennsylvania

Supreme Coutt has since upheld binding arbitration.
Harnev v. Russo (1969) 435 183 f255 A.2d
560]) But that was gfter the Pennsylvania

'Constitution was amended specifically to permit such

arbitration. (/d. at p, 562; see also City of Washington
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ol (1 Pa. 168:
437, M,_m__él ["A ™*255 constimtlonal
amendment was necessary for this provision because
it hed previously been held that a statuts making an
arbitration award binding on a public' employer
would be an unconstitutional delegationof legislative.
power").) The California Constitution has not been-
" amended to permit the Legislature to impose binding
arbitration on: -counties:; ' Thus, the Pennsylvania
experience supports the County’s position.

Two ofher states have also invalidated arbitration
provisions under:.constitutional provisions- similar to

section u, subdmslon (a) AC: mg gt §1m Fallg y,.
5 g;

[arhiu'atlon thnt is parually bindmg, but advmory only
8s to salary .and ‘wage mtters].) One court reached a
contrary . result;--but" it was unable to achieve a
majorityzopinion.: (Statev. Citv of Laramie (Wyo.
1968):437 P2d 295 (plur. opn)).) We. find 'the

* Wyomihg case unconvincing. As recognized in City
of Siowx:Falls v Siowx-Falls; etc.,; supra; at page 36,
the-Wyoming court cited Pennsylvania law. but failed
tonote-that -the Pennsylvania Constitution: had been

" amended to permit binding arbitration. In any event,
California's- constitutional history; including - that
behind- gection 1, subdivision -(b), distinguishes
California from Wyoming. This history, and the two
Californijn constitutional’ provisions;- read: together,
make-¢lear that)- in-California, the county. not the
state or- anyone elss, . séts componsanon for its
employees .

v

The Shenﬂ's Assoclanon also cites: our o;nmon in'

g,3d 6081 1 :
case, we mterpreted fa. ]JTOVlSan for arbiu'atlon ina
city chaitér affecting public -employees.” (Jd.-at p.
611;) We ' summarily ‘rejectéd ap ‘argument by an
amicus - curiae "that the disputed issues are not
arbitreble because submissioni'of them to arbitration
congtitutes en’ uncomstitutional delegation of
legislative power. Arbitration of public employment
_ digputes has been held constitutional by state

gupreme courts in. Stare v, C:gz t;garamfe [, Supra ,1
431 P:2d 295 and Ci ~of.

To the . éktent - that the arbltrators do not proceed
beyond the provisions of the Vallgjo: charter there is
no unlawful delegation of legislativé power." (/d. at
p:622, fn. '13.) That case does not.aid the Sheriff's
Association. As noted, this case involves the division

of suthority between state and county, not what a
local agency may itself choose to do. Our citations to
the Wyoming and Rhode Island decisions cannot be
read as a blanket endorsement of everything in those

.cases, including matters irrelevant to the issue before

us. Our opinion did not even ‘mention- ggction 1,
subdivision (b), or-gection 11, subdivision (a).

*296 1. Conclusion
John Donne wrote, "No man is an island;-entire of
itself.". (Donne, Devotions upon Emergent Occasions; .
No. 17.) So, too, no county is an' island; entire of
itgelf. No doubt almost anything a county does,
including determining' employes compensation, cin
have consequences beyond its:borders.. But this:

- circumstance does not meen this court-may eviscerate

clear constitutional provisions, or the Legislature may
do what the Constitution expressly prohibits it from
doing,

The Court of Appeal correctly‘ held that se'naw Bill
402 violates' pections 1, subdivision (b), and 11,
subdivision (). Accordingly, we afﬁrm the Juclg:nent :
of the Court of Appeal. T

Kennard, J., Baxter, J., Werdegar, J.. and Browu, J.,
concurred.

GEORGE. C. J Conourrmg

1 agree that the legmlatlou bofore us” is
constitutionally impermissible in- light:of article X1,

geoﬂan ,!1, sﬂbdfwsion (a), of the California
icle NI 11(a)); which

prohibits the Legmlature from delegatmg “to & private
person” ot ‘body" a° county's‘: power to ~"perform
municipal functions:"* In:my - view; -however, “the
majority . should base its ‘décision solely upon that
relatively narrow -constitutional provision, and need-
not and should not reach out-to decide -the distinct
and potentially muchmore far-reaching question
whether .the legislation ‘also viclates arficle’ XT.-
gectioni» I, subdivision (), of the Califortia
Constitution (article XI; section 1(b)), which'provides
simply and generally that"[t]he goverhmg body {ofa

_ county] shall provide for the numbeér, tompensation,

tenuré, and* appointment- ‘of employees." As 1 shall
exp]am, the issue whether the general "homié riile"
provisions of aticle” X1, section 1(b) preclude the
Legislature - from adopting ‘the - legislationat issue
presents a much closer question than the majority .
acknowledges, and . I believe that -traditional

principles of judicial restraint should lead the tourt to
refrain: from prejudging that broader constitutional
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issue when there is a namower and fully adequate
alternative ground upon: -which to rest its decision.
Accordmgly, I carmot join the majority opihion.

AE!P]LX_L_LEQL(_L}@, provndes in relevnnt part:
“The Legislature shall provide for county powers, an
elected county sheriff, an elected district attorney, an

- elected assessor, and an elected govering body in

each-county.... The governing body shall provide for

the numbeér, compensation, tenure and appointment
af employee.s' " (Itahcs ac[ded.) *297

The majonty amates that the language .of article X1,
section (1)(b)."is-quite clear-and quite-specific: the
county, not-the state, not someone else;-shall provide
; for-the compensetion of its employees" (maj. opn.,
ante, at p.285),-and concludes that the legislation in
question-Senate Bill No. 402 (1999~ 2000 Reg. Sess,) .
(enacting Code Civ, Proc,, § 1299 et seq.) (hereafter
Senate Bill-402)-conflicts with this language because
"it "compelsthe county-to enter into: mandatory
arbitration with ‘nions representing its employees,
-with the potential result that the arbitration.pauel
determines  employes compensat:on {Maj. opn.,
ante, at p.-285.) - . -

In my view, the issue is not nearly as simple or clear-
cut as the majority suggests. Although article Xi,
section (1)(b} gives all counties (including noncharter
counties) the authority to.control the appointment and
‘compensation of:their.own employees (prior to 1933,
the Legislature exercised that. authority over the
employeas of noncharter counties), other sections of
article XI:provide that charter counties. and-charter
cities -have. similar- or even broader-authority -to
control the appointment, compensation, and dismissal
of their employees. (See Gal..Const,, art; X1 §.§ .4,
subd: (f); 5, subd.. (b)(4)) Despité these explicit
constmltmnal provisions establishing broad home
rule authority of -charter counties-and charter-cities
over their own:public employees, over the last half-
centmr the Legmlamre has enacted a.host of jaws
that govern.various aspects. of the labor: relations of.
local public: enntles,.and numerous cases have upheld-v
the right:ofithe state to enact such jegistation-which
tekes prececlence over: comra.ry rules established by
local-entities. .

For exnmbie, thé California Fair Employment and

Housing Act (Gov, Code; § 12900 et seq.) prohibits
counties and other local. entities (along with most

other-employers) (Goy; Code, §- 12926, subd. (c))
from discrimineting in employment on the basis . of

_ the. categoriés enumerated in the act, and the

provisions of that act-for example those barring
discrimination on the basis of ‘disability or marital
status-obviously limit a local entity's authority over
the appointment or tenure of'its employees,’ Perhaps
most relevant to the present case is the Meyers-
Milias-Brown Act (Gov, Codg, §-. 3500 et seq.)
(MMB -Act), which places. upon local entities the
obligation-to mieet and corifer in good faith with their
employees on “wages - and: other - conditions of
employment, and which grants public semployees a
variety of remedies to enforca such: pr‘otections A’s
the majomy recugmzes, in : {1Seal Beac
': ;KS ! .

coum specxﬁcally upheld tha vahdlty of the MMB
Act es applied.to a ‘éharter city, concluding that in
light of the statewide :concern iaddreased by the-act-
the establishment of "[fair :1abor;practices; uniform
throughout the state” (/4 _at p, 600)-applicationof the
act dld not vnolaxe the homa mlar»provmons of

subdmsmn (). Of course,’ the - majonty does ‘not

suggest-that the provisions of article. X3 :5ection1¢
setting forth-the -home:rulé authority:of moncharter
counties-place .1:any ' ..greater “restfictions:-'on " the
Legislature's ' authority thafv:the “-even :broader
constitutional ~home:rule provisions apphcable to
charter counties- and charter cmes o J.;..-

Once it is- recognmed that the prov:slons of article
Xk section 1(b):do not precliide:the Legislature from .
promulgating a-detailed collective: bargaining regime
that counties are required to follow in negotiating
over compensation with eil of their employee.s-me
type of structure set forth in-the MMB Aktt-it seems
evident that the - questmn whether the legislation at
issue-in thig"cage’violates -article X1. section 1

not as clear as the majority-suggests; Although the
majority. asserts emphatically:that "Senate Bill 402 is
not merely procedural; it is: substantive”. (maj. opn.,"
ante, at p..-289); that charactétization.: of the -
legislation: is herdly self-evident. In:enacting Senate
Bill 402, the Legislature did-nor undertake itself'to set -
the .compensation. for - courity: firefighters or police
officers, but:instead prescribed a dispute resolution.
procedure that is to be ;employed when the county-

_and-its, ﬁreﬁghters or pohce officers are unable to

reach agreement on_economic issues: that fall -within
the "meet and confer".requirement of the MMB ‘Act.
Furthermore, although' the procedure set forth in the
act calls for binding arbitration, the particular form of*
binding arbitration prescribed by the act does not
afford the arbitrators free rein to resolve the dispute

Copr. © Bancroft-Whitney and West Group 1998

242




30 Cal.4th 278

Page 13

30 Cal.4th 278, 66 P.3d 718, 132 Cal.Rptr2d-713, 172 LRRM. (BNA) 2545 148 Lab.Cas. P.59,724, 03 Cal. Daily

Op. Serv. 3279, 2003 Daily Journal D.A.R. 4184
(Cite as: 30 Cal.4th 278)

by setting compensation-. at whatever level the ]

arbitrators deem appropriate. Instead the sct limita
the arbitrators'- discretion to choosing -between the
“last: best, offer". of each of the parties on each

um'esolved issue. (Code Civ. Prog,,ﬁ 1;22, J -

It is true, of course, ‘that the bmding arbitration
procedure established :in Senate Bill 402 impinges
dn'ectly upon the county's general: authonty to retam
at all qlgg,g tha; this qircumstanca is nepessmly fapal
to the validity of state legislation under- article XT,
section 1(b). As noted above, the relevant language
of -this constitutional provision provides that "jtJhe
goveming body [of the county] shall provide for the
numbet, compensation, tenure, and.appointment of
employees." (fbid., itelics added.) Thus,-under grticle

X1 section. 1(h), & county's constitutionally:-granted .
. authority over the compensation of its.employees

appears no greater-than the: county's authority. over
the appointment or tenure of its employees. Under the-

California Fair ‘Employment and. Housing. Act
(FEHA), the: Fair Employment: and- Housing

Commission. (FEHC) s granted the iauthority to.

resolve &claim that a.county. has engaged in unlawful

dismissal prucess (Goy..Code, §:: 12 60 ‘et saq ): End
a-decision of the FEHG against the county clearly has

the‘effect of "trumping" the authority the county *299.

otherwise would have to.refuse to appoint or dismiss
a ‘person -on the basis, for exampls,- of his--or:-her

maritalistatus or. sexual.orientation. {(See Gov. Code;.

§ 12940.) The circumstance that the FEHC has the
authority in such instances to.displacethe ulfimate

decision “that' a ~-county- ' otherwise would .be:
empowered to make regarding the appointmert: :or
tenure of'a particular-applicant,- howeyver, never-has .

been viewed as casting any constitutional doubt on
the application of the FEHA to counties or other local
public--entities. If the state properly.-may impinge

upon a -county's power to appoint or dismiss-

employess in order to serve the statewide concern-of'

_ protecting employees from discrimination;. it is not

immediately apparent why:the state; to-serve the
statewide concern of protécting the public from the
widespread ‘risks posed by strikes by ﬁrafighbem or.

. police officers, may not similarly ‘impinge  iipon a.

county's:authority-to have thie. last word on amployee
cumpematlon e —-

For these reasons, 1-find the question whether Sennte

Bill 402 violates- article X1, section 1{b) to be much
closer and’ more difficult than the majority
acknowledges.

) . )
Moreovet, as noted.at the outset, there is no need for
the majority to resolve the question whether Senate
Bill 402 violates article X1, section 1(b), in light of
the majority's conclugion that Senate Bill 402 violates
the entirely distinct provisions of article XI; section
L1(8). The majority's holding under article X1, section
11(a) clearly is sufficient in itself to resolve this case.
And because ﬂc[e X1, section 11(a) is a more
focussed provision than arficle X1.-section I(b); and
is..directed at the particular "evil ot mischief"
reflected<in Senate Bill. 402-which.is a measure
enacted by the Legislature delegating to & private .
body the power to-perforiii :a municipal function that
otherwise ‘would -be. performed by a- county-that .
constitutional provision unguestionably provides .a
much narrower ground of decision them the broad-and-

more general provmons of m&ﬁ_gn_@

1Q],'gc::le X1, section .-1 1(- ) -reac_ls -in full; "The
Legislature may mot delegate to a private person-or
body power to make, control, appropriats, supervise, -
or interfere. with county or ‘mumicipal corporation
improvements, money, or property, or to-levy taxes
or assessmanm, or perform mummpal functlons "

I agree wif.h the majority's conchision that in

enacting Senata’ Bill 402 the Legisiature violated this
provision by delegating to-a'-private -body .(the
arbitration panel) the power to perform & municipal
function (establishing the:level of compensation for.
certain county employees). Contrary to the *300
argument of the Riverside Sheriff's Association, an
arbitration panel cannot properly be viewed. s ‘a
"public body" exempt from the restrictions of grticle
XlL:.section 11(a), simply -becanse:-the panel- is
empowered ‘to perform a.public function, because
such reasoning would vitiaté the : fundamental
purpose and scope of this constitutional provision.
And I agree with the ma]onty that the case of ‘People
f L . & l ki)

prowdes no’ support.-fof the R.urerslda Shemﬂ's*
Association's argument: The-decisionmeking-body.to
which governmental functions-have been delegated:in
the present case-unlike the body in*E! Dorado-is not
charged with the reSponslbihty of takmg into. account
statewide or regional concerns 'in’ making its
decisions, -but - instead -is. granted the authority to

~ decidea quintessentially local question.

Accordingly, I agree-with the majority that-in view

of the wording of article X1 section—il{a)-the:
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Legislature may not compel an unwilling local public
entity to submit a municipal ﬂmctxon to bmdmg
. arb:tranon bya pnvate body

: m .
By feachiiig out unnecessarily to rest its decision on

the broad provisions of article XI,:section |(b), when®

a decision based upon:the more focussed :provisions
of article . XI. .section :1i{a)" would suffice, the
majority not-only fails to heed. traditional principles
of ;judic¢ial restraint, but alsp creates. an unfortunate
precedent that may improperly - restrict” the
Legislature's suthority in: the. firure to fashion ‘e
remedy for statewide-or .regional safety or health
problems resulting from strikes or other labor-related
actions ‘of 'local public:héalth or:sdfety 'employees.
Although pgrticle XT: -section:ul1(a),: prohibits ~the
Legislature from -enlisting & private arbitration panel
to resolve a ‘local policeor firefighter labor-conflict
that threatens to endanger neighboring communities,
that constitutional provision would not preclude .the
Legislature from granting a;public body-perhaps-like-
the Public Employment Relations-Board {(Goy; Code;’
§::3541)-the authority -to-review and:resolvé a-local.
labor- dispute. that poses ‘a significant risk to*public
safety orhealth beyond.the borders of the local public
entity. In. my view, it is improper to prejudge the
question of the validity - or.-invalidity. of such a
legislative. measure..that is: not béfore us, and we-
should avoid an unnecessarily broad holding that may
have the effect of prematurely resolving that question:
and restricting the options.available to the othertwo
branches of govemment. R

.....

MORENO, J Concurrmg

1 coneur in the ﬂ‘lBJOl'ltY'E result. I write: separately
because. I believe the majority's analysm requu'es
some quahficatxon *301 e

The mnjonty recogmzes that the. gnvemmg body ot‘
counties are expressly .authorized under article. X1,
gection -1, subdivision"..(b) :of the California
Cofistitiition to provide:for.the *“compensation :,..-of
employees,” and: that, by nécessary. implication,the
Legislature is not-constitutionally authorized:to set

employee compensation: (ME] opn., ante, at p. 285;)

The majority further recognizes. that the Legislature
may nonetheless- regulate to some degree the process

by which “such .compensation is negotiated. -(Maj::

opn., ante, at pp. ‘287-288:) The critical distinction for
the majority is between "regulating labor relations"

and "depriving the county -eritirely of its authiority to-

set employee salaries.” (/4. at p. 288, italics omitted:)

This distinction explains, for example, our upholding
the imposition of labor relations statutes such as the
Meyers-Milias-Brown ‘Act on local public agencies
(see Peaple.ex rel, Seal Beach Police Officers ' Assn.
v. City of Seal Beach (1984) 36 Cal3d 59] 1205
CalRptr. 794, 685 P2d 1145]) while holding
unconstitutional a law denying certain stete funds to
such:: agenmes that grant 'their -employees. cost-of-.
living increases (Sonoma County Orgamization:of
JﬁMﬂ@EﬂMﬂ_ﬂmﬁ
Cal:3d'296,:317-318 [152 Cal; 03, 59

(Caumy of Soroma)). :

Although this enalysis may be useful;it should not-
be -employed inflexibly. Bven in the ‘area of ‘local
employee compensation, the distinction between.
matters - of local and statswide concern is -not
necessarily -invariable, As we have stated, ‘the "
‘constitutional concept:of municipal affairs ... changes
with: the*changing - conditions upon which ‘it is-to
operate."What may.at one time havé been & matter of
local concen may at a later time become & matter :of
state concern: controlled by the genera! laws. of the

City.io , .

subdivision (b):appesrs to preclude the Legxeleture
from setting ‘outright thécompénsation of -county
eriployees,. I am not: persuaded, that state’ regulation
of -+ wage-setting » procedures, = even." when - that
regillation-intrudes upon the county's autonomy es
much.as :it does in.the.present.case,. is: forever
forbldden “The question we rleﬂ :open in ngLgf

-- 3d- :318, -is’ whether-
smulnrly=mtmalve legxs]ahon may: nonetheless be
justified by the-existenceé of ‘a statewide emergency,
which:the “legisiation - is - reesonably de51gned to
addrees o

. That-same- questwn is, [ believe, leﬁ open.in this

case. There can be no doubt-that satisfactory labor

relations between local governments and . public

safety employees. is a matter thet-may. transcend local

concerns:-We need not decide whether some kind of
statewide emergency might constitutionally justify

the legisiation at-issue here. No:such emergency has

been -alleged. Senate Bill No.-402 (1999-2000 Reg.
Sess.) appeers to:be *302 prophylaetle rather: than.

responsive to an actual crisis in public safety officer.
wages, recruitment, ot job performance. Thus, even if
the presumption of unconstitutionality for-legislation
such ‘as :Senate' Bill No. 402 may be rebutted by én
adequate showing of extraordinary state interest, that
presumption was not rebutted in this case. ¥303
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P
Supreme Court of ﬂle United States.
NORTON

SHELBY CO STATE DF TEN'NESSEE

Filed May 10, 1886

the Westem Dlatrlct of Tennesaee _

T TR

Counties €~2154(1) . -

104k154(13 Most Cited Casey -

After the adoption of Const. Tenn; 1870 declanng that
no .county shouid .become a:stockholder in. any
corporation except upon election first held, and the
agsent of three-fourths of the votes cast thereat, no
action. by. the county court can: ratify aninvalid
subscription to the stock of a-railroad compeny made
before Jts adoptlon, without such election first held.

Countles %154(1) L.
04&154_{ L ) Most Cited Cases '

Cousities %1*33(3)
104k 183(3) Most Cited Cases
Under - Acts Tenn.1867-68, c. 6, §
autliorizes-a subscription ol behalf’ of & county to the
stock: of & railroad by the cotinty court, bt ‘reqilires
that"d ‘majority” of the” }uatlces in comlmssxon when
thid'subscription’ iy made shiall bé presont, dnd thet &'
majority ‘of ‘those present ghall comicur therem,
subscrtptlon ‘whith was irivalid when fadé is not
ratifisd’ by the leVy'6f a tax to pay the bonds issued in
ayment of the' subsenptxon, where @ miajority of the
JIISUBGS in comnusslorl were not present when thé tax
was lev;ed

S

Ofiicets aind Puhlic.Employees %40
gﬂLMost jted e
Since  Acts’ Tenn 1867-68, “¢. 46, '§ § 3, 25,
establmhmg Y board of, oommmsmners for the'
govern_ment of a nanied county, were declared void
by the supreme court' of the " itate undér  its

_oonstitut:on, wluch veated the admmxstratlon of the
county in’ Juetlees of ﬂ1e peace, the eomnussmnera
appointed under that act- were not de facto’ oﬂieers,
fair there was no office for them to fill; end hetice an
attempted subsonptlon by them to ‘the stock of a

" issued: on the ﬁrst ofMarch l_

'1869 at 6 per cent per anmn'n peyeble mﬂy on

1, which ~

Page ]

raliroad company was void.
*432 *+1121 D, H. Poston, W. K. Poston, and *428
Jos. H, Choate, for plaintiff in error. :

*433 Julius' A. Taylor, R. D. Jordan, and W. B.
Glisson, for defendant in error,

*434 FIELD, J.
This is an eetlon upon 29 bonds, of $1,000 each,

alleged to be the bonds’ of Shelby county, Tennessee,
9,' &nd peyable on the

the siirrender of matursd mtere coupons attachied;
N The followmg is &

copy of one of the bonds, and of & eoupon .
'$1,600 UNITED STATES .OF AMERICA
31,000
"Issued under and by virtue of seet:on 6 of an act of
the legislature of the state of Tennessee passed
Februa:y 25 1867, amended on the twelﬂh day of

A speola] tax’ls lewed by, anthonty of I vpon al] -
the taxable property in the ‘county of Shelby to
" meet the pnnclpal and interest of these bords,
eolleetible in eqqal annial installments runnmg
throiugh six years, 4 thebonda ﬂaemaelves mature,
'SHELBY COUNTY RAILROAD BOND NO.
176.
1,000.Dellars.
‘Be it known that the county of Shelby, state of
_ Terin "see, is mdebted to the Mtssmsippl River
Rziilrond Company, or bearer, i the sum of one
thousand dollera payable in the clty of Memphm
oh tﬁe first’ day of January, 1873, with inferest at
the rate pf six per cent. per annum ‘from  Janvary 1,
: _1869 payable annua]ly in aatd Gity upon | su.rrendex"
ed interest coupons hereta attaehed
"Thts 15 one. of three hundred $l 000 bonds all of
" the same denomination and rate of mterest, 1saued
by Shelby county in payment of a subsenptlon of
three hundred thousand dollars to the Mississippi
River leroad Company, mede by the county.
'commxsmoners under . the authonty of the acts
above ree1ted, u-anafera.ble by clellvery, aud
fedeemable in six years, at the rate of ﬁﬂ'y
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thousand dollars & year, commencing January 1,
1870.

*435 Dated at the city of Memphis, county of
Shelby, state of Tennessee, the first day of March,
1869,

[Seal County Court of She!by County, Tennessee. )
'BARBOUR LEWIS,

'President of the Board of County Ccmmmsloners
of Shelby County,

'JOHN LOAGUE, :

'Clerk of County Court of Shelby County,’ .
*¢]1122 '$60 STATE OF TENNESSEE, $60
'Shelby County.
'Coupon No.___of Bond No.264.

3 f Shelby county “will Pay to the bearer
ty, of Memphis, on the first
day of Janunry, 1875 bemg ,mteres_t due on’ bond
No. 264, for §1,000, 'of bonds is ued to Mlsslsmppl
Rwer leroed Compauy

[Seal Gounty Court of Shelby County, Tennsee]
[Signed]

"JOHN'LOAGUE,

'Clerk of Shelby County Court."

The. plal

4, ub
the headmg 'of the bonds, to represen and.

county by the subscription to the rmlroed compeny,
and that the bonds_msued were therefore tts legal

ETEHE

upon ‘the 6o ,ty, an d‘:(S) that ¢he. action 'o_ th
commissioners, whatsver their want of authonty,
been ratified by the county.

Upon the ﬁrst questlon presented, that hnch retates
to thc lawful exigt c_e nnd authorlty of th uuty

pissing. That has beed aiitlioritatively determined by
the supreme court of Tennessee, and is riot open “for

. Pa_ge 2

consideration by us.

From an early period in the history of the state--
indeed, from a period anterior to the adoption of her
constitution of 1796--to the passege of the act of -
March 9, 1867, the admunsh‘atton of the govemment
im local matters in each county was lodged in a
county court, or 'quarterly court,' as it was sometimes
called, composed of ]ushces of the peace, aiected in
its different districts. The constitution of 1796
recognizes that courf as an existing tribunal, and the
constitution of 1834 prescribes the duties of the
justices’of the peace’ composing it, “THi§’ ‘county ¢ eourt
alone had the power fo maké a county suhscnpt:on to
the Mississippi River Railroad Company, to issue

- bonds for the amount," and levy taxes for its

payment, unless the act of March 9, 1867, invested
the board of commissioners with that miﬁ\ority 8t
1867, c. 48, § 6. That act created the bodrd, and
provided that if “should consist of “five peisons,
residents of the-county for tiot'less"thaii two yéars,
each to serve for the period of fiveiyears; and until
his sucéessor should: be-elected ‘and ‘qualified. ‘The
twenty-fifth section vested in it-all-the powers-and
diities then™ possesscd by -the-quartefly: court :of- the
county;: and -in* addition’ thereto. the - aithofity %o
subscribe stock in reilroads, which the county court
of Shelby county has been authorized: by“general:and:
special law to subscribe, :and: under; /thesaime
conditions and restrictions, and to represent such
stock in all elections for directors;-a
payment of subscriptions.as made

The vahd:ty of this act, nupersedmg the county court
was at.once assailed as in:violation of the constitution
of the state,..Within a.month.after .its passage,
WILLIAM WALKER; and other, *437.justices.of the.
peace of the county, in their official character, and as.
citizens and tax-payers, filed a bill in chancery in the
name. .of the ..state, ..at -their relation,.,against. the
commissioners . appointed, al]egmg .that they., ‘had.
usurped, and were unlawfully. exércising, the #1123
powers and functions of the justices, and had taken.
into custody the records of the county under the act,
which the relators ingisted was in_ violation of the
constitution, mentioning aeveral .se on
it conflicted; and praying . that 1
void, that the .attempt, of the commms:oners to
exercxse the. powers of the Juatlees be declare_“,a
usurpetlon, and that the commlssmners be perpebually,

_ enjomed ﬁ'om exerc:smg “them. The case  having

heen declded adversely 1o the relators, an appeal Was
taken.to the supreme court of the state, and pending
the eppeal the subscnptlon to the stock of  the
Mtsstssxppl River Railroad Company was made by
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the commissioners, and the bonds were issued.
Before the appeal was heard the supreme court of the
state had under consideration a similar statute, passed
on the twelfth of March, 1868, for Madison county,
and extended to White county, which, in like manner,
undertook to supersede the quarterly courts of those
counties, and substitute in their place boards of
commissioners with the same powers as those
conferred upon the commissioners of Shelby county.
The case in which such consideration was had was
Pope v. Phifer, reported in 3 Heiskell's Reports [684]

~ of the Supreme Court of the state. Under this act,
three commissioners were appointed by the governer,

being the number prescribed to constitute the board
of White county. The bill was filed to restrain them
from organizing as a board, to have the act declared

. uncenstitutiona!, and to perpetually enjoin them from

acting under it. The court states in its opinion that
the question as to the validity of the act was argued
with great sbility by counsel on both sides, and the
opinion itself shows that the question was carefully
considered. The chancellor, as in the case of State at-
the Relation of Walker and others against The
Commissioners, dismissed the bill. The supreme
court reversed the decree, and perpetually enjoined

the. defendants from acting as a board of .

commissioners. It held that the act creating the

_board, . end conferring on the commissioners
.appointed by *438 the governor the powers of

justices - of the peace of the county court, was
unconstitutional and void; thet the county court was
one of‘the institutions of the state, recognized in the

~constitution; that the powers conferred by it upon the

Justices of the peace in their collective capacity were
intended to be exercised by that court; and that the
_power to tax for purposes of the county could not, by
any special or local law, be taken from the justices of
the peace as a county court and conferred upon local
tribunals of particular counties composed of
commissioners appointed by the governor.

This decision was made in February, 1871. In June
following the case mentioned above of State af the
Relation of Walker and others against The
Commissioners of Shelby County was decided in
conformity with.it, the supreme court holding that at
the time the bill was filed the justices were entitled to
the relief prayed, and that the decree dismissing the
bill was erroneous, and it so adjudged and decreed.
But it said that as the act under which the bill alleged
that the defendants had usurped office had since then
been repealed, and thet they had not afterwards
assumed to exercise the powers and perform the
duties named in the act, it was only necessary, in.
addition to what was decreed above, to dispose of the

Page 3

costs; and that disposition was made by taxing them
against the defendants, and awarding execution

. therefor.

In the same month the supreme court decided the
case of Butterworth against Shelby County, which
also involved a consideration of the validity of the act
creating the board of commissicners of that county.
[EN1] The action was upon county warrants issued
by the board, and signed by Barbour Lewis es its
president, as the bonds in this suit are signed. The
court held that the act creating the board wes
unconstitutional, that the board was an illegal body,
and that, as a necessary consequence, the warrants of
the county were **1124 invalid. Judgment was
accordingly rendered for the defendant. Chief Justice
NICHOLSON, in delivering the opinion of the court, -
referred to *439 the two decisions mentioned, and
said that they had 'determined that the legislature

" exceeded its constitational powers in assuming to

abolish the county court, and substitute in its place a
board of county commissioners with the powers
before belonging (o0 the coumty court. The act of
March 9, 1867, was therefore a nullity, and the board
of commissioners appointed eand organized
thereunder was an unauthorized and illegal body.
The act was inoperative as to' the existing
organization, powers, and duties of the county court.
Neither the board of commissioners nor Barbour

 Lewis, its president, had any more powers under said

act then if no act had been passed.'

Counsel for the plaintiff have endeavored to show
that the adjudication in these cases has been
questioned by later decisions, and therefore should
have no controlling force in this litigation, A careful
examination of those decisions fails to support this

-position. The opinion that the act was invalid-

because it was special legislation, applicable only to
certain  counties, would seem, indeed, to be thus
modified. But the adjudication that the constitution

did not permit the appointment of commissioners to

take the place of the justices of the peace for the
county, and perform the duties of the county court,
stands unimpaired, and as such is binding upon us.-
Two of the cases, as we have seen, were brought -
against the commissioners, in one case, of Shelby
county, and in the other, of White county, ta test the
validity of the acts under which they. were appointed,
or about to be appointed, and their right to- assume
and exercise the functions and powers of the justices
of the peace, and hold the county court in their place,
From the nature of the questions presented we cannot
review or ignore this determination. Upon the
construction of the constitution and laws of a state,
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this court, as a general.fule, follows the decisions. of
her highest court, unless they conflict with or impair-

the efficacy  of some principle of the federal -

constitution, or of a' federal statute, or a rule of
commercml or general. law In these ‘cases no
law, is mvaded, and no rule of general or commercial
law. is disregarded: The determination made relates.
to the existence *440 .of.an inferior tribunal of the
state, and, that depending.upon the constitutional
power of the legisiature. of the state to create it and
supersede a pre-existing. institution. Upon a subject
of fthis nature the federal courts will recognize es
-authoritative the decision.of the state court. As said.
by. Mr,, Justice, BR.ADLEY speakmg for the court in
Clarborne Co. ¥.-Brooks: 'Itis,'undoubtedly a.
question of local policy with each state, what shall be
the extent :and..character- of the powers which its
varjous political and municipal organizations shall
possess; andthe settled decisions of its highest courts
an the subject will beiregarded as.authoritative by the.
courts of the United States; for. it.is a. question- that-
relates to the internal constitution. of the body-politic-
of the stgte' 11:U..8,:400,.410;:.8, C..4 Sup..Ct,
Rep..489. It would lead.to great.confusion. and
disorder if. a state tribupgi,.adjudged. by the..state
supreme court to be an unauthorized and. illegal, body.
should be held by the federal courts, disregarding the
declswn of the. state court,. to be an, .authotized and
legal body, and. thus :make, the.claims and rights.of
suitors. dapand in ' many: instances, .not,upon settled

law, but upon the contingency of litigation respecting -

them being before a state or a federal court. Conflicts.
of thia kind should be.gvoided, if possible, by leaving
the courts of.one spvereignty within their legitimate,
sphere to be independent of-those of another, each
respecting the adjudications. of. the other on Bub_]scts
properly wﬁhm its Jurxsdmtlon Bt .

On many submcts. ths.-.d.e,c,.lsmnsvof ﬁle-_qourts of a
state. are, merely. -advisory,- to, be followed or
dmregarded, .agcording. .as. they contain. frue or
erroneous expositions of:: the law, -as those of.a
foreign tribunal are treated But..on.-meany subjects
they must necessarily be conclusive --guch ag, relate.

to-the . existence .of her -subordinate tnbunnls the -
eligibility -and election or.appointment. **1125 of-
their - officers, and the ;passege. of.her laws. . :‘No'

‘federal-court should refuse. to-accept.such decmmns
_ ps expressing on these subjects the:law of the state,
If, for instance, the supreme court of a state should.

hold that an act appearing on her statute book was.
never passed, and never became a law, the federal.

courts could not disregard the decision, and declare

that it wes a law, -and enforce it as such. South

Page 4
Qttawa v, Perkins, 94 U. 8, 260; Post x..@gervi.wrs,

105U, 8, 667.. -

*441 The ‘decision -of the supreme court of
Tennessee as-to the constitutional existence of the
board of commissioners of Shelby county is one of
this class, - That court: has repeatedly adjudged,- after-
careful and full consideration, that no such:board ever
had a.lawful existence; that it. was an:unauthorized
and illegal body; -that its members ‘were usurpers of
the functions ‘and powers of the.justices of the peace
of the county; and that their action in holding ‘the
county -court was utterly void. This court.should
neither gainsay nor deny the authoritative character-
of that .determination.... It follows -that in -the
disposition of the case-before us we must -hold that
there was no lawful authority in:the board to make
the: subscription to the Mississippi River:-Railroad
Company, and to issue the bonds .of which:those in
sultaranpnrt. n e . v

But i,t-i_s*contended th_at if;tha, ac,t,.craating the :boa.rd
was void; and the commigsioners were not officers de-
Jure, they were nevertheless .officers de.factg;- and
that the.acts ;of..the .board .es.a -de. facto . court -are
binding upon the county.;.Thiscontention is'met by
the factthat thers can be.no officer, either.de.jure or
de -factg, -if -there -be ng:office to fill. As the act
attempting to create the.office .of commissjoner. never.
became a jaw, the office never.came into existence.
Some persons-pretended that:they held the office; but
the law never-recognized their .pretensions, nor did
the - gupreme - court sof - the .state,..;; Whenever - such
pretensions. were.considered -in that-court;they were
declared to e without any legal foundation, and; the
commissioners , were held to--be .usurpers; The
doctrine which gives validity to_acts of .officers de.
Jfacto, whatever: defects there may be in the legality of :
their appointment - of ' election, - is. -founded .upon
considerations of policy and -necessity; for -the
protection of the public and individuals whose
interests may be affected thereby. - Offices-are created
for the benefit of theipubhc, and private parties are
not permitted to inquire into the, title of persons
clothed  with the evidence of such,,offices, and,in
apperent. possession of their, powers and functions.
For. the..good order and.peace of society. their
authority is to be respected and obeyed until, in some
regular..mode prescribed by law,. their ftitle is
investigated and determined, *442:]t is manifest that
endless confumon would, result if in every proceedmg
questmn " But_the idea .of an officer implies the;
existence of an office which he holds.. It.would be a
misapplication of terms to, call one-an ‘officer who
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holds no office, and a public office can exist only by
force of law. This seems to us so obvious thet we
gshould hardly feet called upon to consider any
adverse opinion on the subject but for the earnest
contention of plaintiffs counsel that such existence is
not essential, and that it is sufficient if the office be
provided for by any legislative enactment, however
invalid, Their position is that a legislative act, though
unconstitutional, may in terms create an office, and
nothing further than its apparent existence is

necessary to give validity to the acts of its assumed -

incumbent, That position, although not stated in this

- broad fortn, amounts to nothing else. It is difficu)t to

meet it by any argument beyond this statement: An
unconstitutional act is not.a law; it confers no rights;

it imposes no duties; it affords no protection; it -

creates no office; it is, in legal contemplation, as
inoperative as though it hed never been passed.

In Hildreth v, McIntire ] 1. J. Marsh, 206, we have a
decision from the court of appeals of Kentucky which
well illustrates this doctrine. The legislature of that
state attempted to abolish the court of appeals
established by her constitution, and create in its stead
a new court. Members of the new **1126 court were
appointed, and undertook to exercise judicial
finctions. They dismissed an appeal because the
record .was not filed with the person acting as their
clerk. A certificate of the dismissal signed by him
was received by the lower court, and entered of
record, and execution to carry into effect the original

- decree.was ordered to issue. To reverse this order an

appeal-:was taken to the constitutional court of
appeals. The question was whether the court below
erred in obeying the mandate of the members of the
new court, and its solution depended upon another,
whether they were judges of the court of appeals, and
the person acting as their clerk was its clerk. The
court said: 'Although they assumed the functions of
judges and clerk, and attempted to act as such *443
their acts in-that character are totally null and void,
unless.they had been regularly appointed under and

according to the constitution. A de facto court of

appeals cannot exist under a written constitution
which ordains one supreme court, and defines the
qualification and duties of its judges, and prescribes
the mode of appointing them, There cannot be more
than one court of appeals in Kentucky as long as the

‘constitution shall exist, and that must necessarily be a

court de jure. When the government is entirely
revolutionized, and all its departments usurped by

force or the voice of .a majority, then prudence .

recommends and necessity enforces obedience to the
authority of those who may act as the public
functionaries, and in such a case the acts of a de facto

- Page 5

executive, a de facto judiciary, and a de facto
legislature must be recognized as valid. But this is
required by political necessity.  There is no
government in action except the government de facto,
because all' the attributes of sovereignty have, by
usurpation, been transferred from those who had been
legally invested with them to others who, sustained
by a power above the forms of law, claim to act, and
do ect, in their stead. But when the constitution or
form of government remains unatteréd and supreme,

.there can be no de facto department or de facto

office. The acts of the incumbents of such
departments or ~office cannot be enforced .
conformably to the constitution, and can be regarded
as valid only when the government is overtumned.
When theré i5 a constitutional executive and
legislature, there cannot be any other than a

. constitutional judiciery. Without a total revolution,

there can be no such political solecism in Kentucky
as a de facto court of appeals. There can be no such
court while the constitution has lifs and power.
There has been none such. There might be under our
constitution, as there have been, de facto officers; but .
there never was, and never can be, under the present
constitution, & de facto office.’ And the court held
that the gentlemen who acted as judges of the
legislative tribunal were not incumbents of de jure or
de facto offices, nor were they de facte officers of de
Jure offices, and the order below was reversed.

In some respects the case at bar resembles this one
from Kentucky. *444 Under the constitution of
Tennessee there was but one county court.” That was
composed of the justices of the county elected in their
respective districts. The commissionsrs appeinted

~ under the act of March 9, 1867, by the govemor were

not such justices, -and could not hold such court, any
more than the legislative tribunal of Kentucky could
hold the court of appeals of that state. In Shelby Co.
v. Butterworth, from the opinion in which we have
aiready quoted, Chief Justice. NICHOLSON,
speaking of the claim that Barbour Lewis, the
president of the board of county commissioners, was
a de facto officer, after referring to the decisions of
the supreme court of the state holding that the board
of commissioners was an illegal and unconstitutional
body, said: - 'This left the organization of the county
court in its former integrity, with its officers entitied
to their offices, and creating no vacancy to be filled
by the illegal action under the act of 1867. It follows
that Barbour Lewis could not be a de facto officer, as
there was no legal board of which he could be =
president, and as there was no vacancy in the legal
organization. The warrants issued by him show the
character in which he was actmg, and repel the
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" presumption that he was a de facto officer. He could
bs, under the circumstences, **1127 as we can
Jjudicially know from the law and the pleadings in the
case, nothing but & usurper. There must be & legal
office in existence, which is being improperly held,
to give to the acts of such ificumbent the validity of

- an officer de ﬂzcto

Numerous cases are clted in which expressions are
used which, read apart from the facts of-the. cases,
seemingly give support to the position of counsel.
But, when read-in conpection with the facts, they will
be seen to apply only to the invalidity; trregularity, or
unconstitutionality. of the mode by:whick the party
was appointed: or slected to a legally existing office.:
None of them sanctions the-doctrine that there can be’
8 de facte office under-a constitutional government,
and-that theracts of the incumbents-dre entitled to
consideration .as valid acts of a de fucto officer;
Where an- office exists under the law, it matters not
how the appointment of the incumbent is ms?tdc, so far
as the validity of his acts are concemned. It is *445
enough that he is clothed with the insignia-of -the
office, and:exercises its ‘powers -and functions: As
said by Mr. Justice MANNING, of the supreme court
of Michigan;-in eople;::10 :Mich::259:
"Where there: is no -office there-can-be no-officer ‘de
Jacto, for-the:reason that: there can-be-noiie :de fure.

The county:office existed by virtue:of the:constitution:

the moment the new county was organized. No ect of
legislation-was necessary: for that; purpose:- And all
that is. required when there is an:office to- make an
officer- de facto, is-that the. individual -claiming-the’

office is in possession of it, performingits duties; and -

claiming to be suc¢h-officer under color-of an.election
or eppointment; as-the)tase may-'be. -It is not
necessary that higielection or appointment be valid;
for that would.miake him an officer-de jure. The
official acts of such persons dre:recognized as valid
on grounds of public policy, and for the protect:on of
those having ofﬁcml busmess to. transact.' a

The case of- S!ate . Carralf 38 Conn 449 declded
by the sipreme court of ‘Connecticut, upon -which-
special reliance is placed:by counsel; and+which is
mentioned with strong commendation es & land-mark
of the. law, in no way militates against. the doctrine
we have declared, but-is in harmony with:it: That
case was this:- The. -constitution :of Connecticut

provided that-ail Judges should bé elected by its-

general assembly. An act -of the legislature
authorized the clerk .of a city court;-in case of the
sickness or absence of its judge, to appoint a justice
of the peace to hold the court during his temporary
sickness or absence. A justice of the peace having
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thus been called in, and having mcted, a question
arose whether the judgments rendered by him were
valid. The court held that whether the law was
constitutional or not, he was an officer de facto, and,
as such; his acts were valid. The opinion of ‘Chief
Justice BUTLER" is an elaborate and -ddniirable
statement of the law, with a review of the English and
American cases; on the validity of the acts of de facto
officers, however illegal the’ mode ~'of ' their
appointment: It criticises the langage of some casés,
that the officer must act under color of authority
coriferred by a person having power,-or prima facie
power; to appoint or elect in the particular case; and it
thus dafines an officer de facto: - *446 'An officer de
Jacto is one whose acts; though not those of & lawful
officer; the:law, upon principles-of policy and justice,
will hold:valid; so far as they involve the-interests of
the public and third persons, where the duties ‘of the
office are exercised—First,” without & known
appointment or::ielection, but “* under :>such
circumstances of reputation or acquiescence as were
calculated -to induce " people,  ‘without inquiry, to
submit to or invoke his action;*supposing-him to be

the ‘offlcer he assumned to be; second, uhder'colorofa -

known and valid appointment- orelection, but where
the officer had failed to conform*to some precedent;:
requirement; or-condition, as-to take an-oath;give a
bond, or the:like;-third,; underrcolor::of *a’'known"
election or:appointment, void: becausé the officer was
not eligible, or:because there-was-a want:of power in
the elécting or-appointing:body, or-by reason of some
defect ‘or irregularity- **1128 in' its-eéxercise, such
ineligibility; want:of power,-or defact being- unknown
to the public; fourth; under color of an election or an
appointment : : by .or - pursuent: to 8 public
unconstlmtlonal law,: before the same is ad_ludgecl 10
be such ' ' .

Of the great :quinber of cases cited by the chlaf
justice, none-recognizes such-a thing.as a de facto
office, or.speaks.'of a person as. a de facto officer,

" except when:-heiis the incumbent of a de jure office.

The fourth head fefers, not to the unconstitutionality
of. the act creating the office, - but: to -the
unconstitutionality of the act by which the officer is
appointed .toran office legally exlstmg That ‘such
was:the meaning of the chief justice is apparent from
the cases:cited by him in support of the last position,
to some .of:which reference will be made.  One ‘of
them (Taylor..v. Skrine, 3 Brey,.516) arcse in South
Carolina in 1815. - By an act.of that state of 1799.the
governor Wwas authotized to appoint and commission
somhe fit and proper person to sit as judge in case any
of the judges on the circuit should happen to be smk
" or become unable to hold the court in his cireuit. A
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presiding judge of the court was thus appointed by
the governor. Subsequently the act was declared to
*447 be unconstitutional, and the question arose
whether the acts of the judge were necessarily void.
It was held that he wes a judge de fecto, and acting
under color of legal authority, and that as such his
acts were valid. Here the judge was appointed to fill
an existing office, the duties of which the legal

- incumbent was temporarily incapable of discharging.

Another case is Cocke v, Halgey, 16 Pet. 7]. It there
appeared that, by the constitution of Mississippi; the
judges and clerks of probate were elected by the

- people. The legislature provided by law that, in case

of the disability of the clerk, the court might appoint
one. An elected clerk having left the state for an

indefinite period, the judge appointed another to .

serve during his absence. The law authorizing the
appointment was declared unconstitutional, but the
acts of the clerk were deemed valid as those of an
officer de facto. Here the office was an existing one,
created by law.

To Carleton v. People, 10 Mich. 250, we have

already referred. By the constitution of Michigan the
taws of the legislature took effect 90 days after their
passage. - The legislature, on the fourth of February,
passed ‘an Act creating 8 new county, and authorized
the election of county officers in April following.
The officers were elected within the 90 days, that is,
before. the act took effect, and they subsequently
acted as such officers. The validity of their acts was
questioned on the ground that thers was-gat the time
no. law~that authorized the election, but the offices
were existing by the constitution, and as they
subsequently entered upon the duties of those offices,
it wes held that they were officers de facro.

In Clark v. Com., from the supreme court of
Pennsylvania, (29 Pa. St. 129,) the question related
only to the title of the officer. The constitution of

‘that state provided for a division of the state into

judicial districts, and for the election of the presiding
judge of the county court for each district by the
people thereof. The legislature passed e law

transferring & county from one judicial district to

another during the term for which the judge of the
district had been elected, and while presiding judge
of the district to which the county was thus
transferred he held court, at which a prisoner was
convicted *448 of murder. It was contended that the
act of the legislature was equivalent to an
appointment of a judge for that county, and therefore
unconstitutional. The supreme court held that,
admitting the law to be unconstitutional, the judge
was an officer dé facto, and that the pnsoner could

'Page’r

not be heard to deny it. Hers, also, the office was one
created by law, and the only question was as to the
constitutionality of the law authorizing the Judge to
exercise it.

It is evident, from a consideration of these cases, that -

the learned chief justice, in State v. Carrofl, had
reference, in his fourth subdivision, as we have said,
to the unconstitutionality of acts appointing the
officer, and not of **1129 acts creating the office.
Other cases cited by counsel will show a similar
view.

in Brown v. OConnell, 36 Conn. 432, the
constitution of the state provided that the judges of
the courts should be  appointed by the general
assembly. An act of the legislature established a

.police court in the city of Hartford, and provided for

the appointment of judges of the court by the
common council. It was held that the judge could be
appointed only by the general assembly, and to that
extent the act was unconstitutional. There was no
question as to the validity of the act, so far as it
established a police court, and the appointee of the
common council was held to be a judge de facto.

The case of Blackburn v. State - 3 Head, 689, only
goes to show that the illegality of an appointment to a
judicial office does not affect the validity of the acts
of the judge. The constitution of Tennesses requires
a judge to be 30 years of age. A judge under that age
having been appointed, it was held that he could be
removed by a proper proceeding, but unti] that was
done his acts were binding,.

In Fowler v. Bebee. 9 Mass 231, -the legislature
passed an act erecting the county of Hampden, and
provided that the law should take effect from the first
of August next ensuing. Before that date the
governor, with the advice and consent of the then
council, commissioned a person as sheriff of the
county. There was no such office at the time his

. commission was issued, but when the law went into

effect he acted under his commission. It was only the
case of a premature appointment, *449 and it was
held that he was an officer de facto, and that the
legality of his comamission could not be collaterally
guestioned.

None of the cases cited militates againgt the doctrine
that, for the existence of a de facto officer, there must

be an office de jure, although there may be loose

expressions in soms of the opinions, not called for by
the facts, seemingly against this view. Where no
office legally exists, the pretended officer is merely a
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usurper, to whose acts no validity can be attackied;

andl such, in our-judgment, was the position of the

commissioners of Shélby county, who undertook to
act as the county court, which could be
constitutionally held only by justices of the peace.
Their right to-discharge the duties of justices of the
peace was never recogtized by the justices, but from
the outset-was resisted by legal proceedings, which
terminated in en adjudication that they-were usurpers,
clothed with no authority or official function.

It rémains to consider whether the action of the
commissioners in subscribing for stock of the

Mississippi River Railroad Company, and issuing the .

bonds;,;of which ‘thoge in suit are a part, being
originelly in valid; was -afterwards ratified.- ‘by. the
county.. The county: court, consisting of the justices
of the peace, elected:.in-‘their respective d1smcts,
alone had -power to meke a. subscription and-issue
bonds:.~The, sixth.section. of the act of February:25,

1867, to whichithe: ‘bonds on their face refer, provides -

‘that the county court:of any- county’ through -which
the line of the Missisaippi River Railroad is.proposed .
to run; a-majority ofthe justices in commission-at the
time concurring, may make a corporate or county
subscription to the capital stock of said railroad
company, of .an:amount, not exceeding two-thirds the
estimated -costof . gmdmg the: road-bed through the
county; and preparing the. same: for-the iron rajls; the -
~ said.cost to be.verified by .the sworn statement -of the
prealdent or. chief engineer of said company. And:
after such subscription shall have been entered. upon
the books of the raiiroad.compeny, either by.the
chairman of the county court; or by any other
member of the court appointed therefor, the court
shallproceed, without further reference or delay, to
levy. an-*450 assessment on-ail:the taxable property
within the: county sufficient.to pay said subsecription;
- and-the same shall be.-payable in three equal annual-
installments, commencing -with. the: fiscal year: in-
which :said subscription shall be made;- :And it shall
be .. lawful ;. for county courts **1130 making

subscriptions as herein provided to issue short bonds -

to .the railroad company, in anticipation of the
collection of the:annual levies, if thereby construction
of the work: may be facilitated.' St. 1867, ¢. 48, § 6.
On:the fifth- of the - following. November the

legislature passed. an act declaring 'that - the

subscription authorized in said sixth section te be

" made to the capital stock of the Mississippi River .
Railroad Company, by the counties along the line of .

said railroad, may be made at any monthly term of

the county courts of said counties, or at-any special -

term-of said courts:- provided, that a majority of all

the - justices in- commission in the counties

. Paée‘ 8

respectively shall be present when' any- such
subscription is made; and provided, further, that a

majority of those present shall concur therein.' St .

1867, 6,§ 1.

Neithier of these acts, as counsel observe, recognizes.

*or in any way refers to the county’ commissioners,

though the last act was passed eight months aftar the
act creating the board of commissioners-for Shelby
county:’ Both provide that.the subscription- may-be
made by the county court, but upon th_e condition:that
& majority of:all the justices in commission shall be
present, and a majonty of thuse present shall concur
ﬂlerem : ‘

The cuunty court met on. the ﬂﬁeenth uf November,
1869, for the first time after the passage of the act-of
March-9, 1867, and assumed its legitimate functions-
as the goveming -agency -of the county., On the
eleventh of April, 1870, it again met, and established
the rate of taxation for the Mississippi River Raiiroad
bonds at 20 cents on each 3100 worth of taxable
menth it ordered 1_shat the ‘tax for t_hose bonds should
be 10 cents-on.each.$100 worth: of property. At the.
meeting on' the -11th there were 22 -justices of.the
peace present, of whom 18-voted for the tax levy, and
on the 16th-only *451.:12; justices were present.
There. were:in-the .county at:that.time:45 justices-in
commission. There 'were no :other exeetings' of the
county. court until after-May 5, 1870, on which day
the:new: ‘constitution-of “Fennessee went- into effect,
which declaves-that ‘the credit of:no county, city; or:
town shall be given dr lomned to or in aid -of any
person,- company, association, or:corporation, except
upon an election to be-first<held by the qualified
voters of such county, city, or town, and the assent of
three-fourths of the votes cast at.said election; nor
shall- any: county, city, or town becomié a-stockholder:
with -others: in any company, association; or
corporation,. except upon a like: elect:lun and the
assent.of a llkB majonty '

By th1s pmvmmn of -the conaututlon the. county
court; as thus seen, was shorn of any power to ordera-
subscription. to stock -of any - railroad- company
without the previous assent of three-fourths. of ‘the
voters of the county cast at an election held by. its
qualified voters, - and, of . course; it could not
afterwards, without -such assent, -give-validity .to a
subscription previously-made by the commissioners.
It could not ratify the acts of an unauthorized body.
To ratify is to give validity to the act of another, and
implies that the person or body ratifying hes- at- the
tnme power to do the act ratified. As we said in
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Marsh 'v. Fulton Co,, where it was contended, as in
_this case, that certain bonds of that county, issued
without authority, were ratified by various acts of its
supervisors, 'a ratification is, in its effect upon the act
of an agent, equivalent to the possession by him of a
previous authority. It operates upon the act ratified in
the same manner as though the authority of the agent
to do the ect existed originally, It follows that a
ratification can only be made when the party ratifying
possesses the power to perform the act ratified.~ The
supervisors possessed no authority to make the
subscription or issue the bonds in the first instance

without the previous sanction of the qualified vocers

of the county. The supervisors in that particular were
the mere agents of the county, They could not,
therefore, ratify a subscription without a vote of the
- county, because they could not make a subscription
- in the first instance without such authorization. It
would be absurd to say that *452 they could without
such vote, by simple expressions of approval, or in
**1131 some other indirect way, give validity to acts,
when they were directly, in terms, prohibited by
statute from doing those acts until afier such vote was
had. That would be equivalent to saying that an
agent, not having the power to do a particular act for
his principal, could give validity to such act by its
indirect recognition.! 10 Wall. 676, 684. See, also,
County gf Davies v. Dickinson, 117 U. 8. -, 8. C. 6
- Bup._Ct: Rep. 897; MecCracken v. City of San
Francisco, 16 Cal. 591, 623, . oo

. No election was held by the voters of Shelby county

with reference to the subscription for stock of the =~

Mississippi River Railroad Company after the new
constitution “went into. effect. ~No subsequent
proceedings, resolutions, or expressions of approval
of the county court with reference to the subscription
made by the county commissioners, or to the bonds
issued by them, could supersede the necessity of such
an election. Without this sanction the county court
could, in no menner, ratify the unauthorized act, nor
"could it eccomplish that result by acts which would
estop it from asserting that no such election was had.
_ The requirement of the law could not, in this mdu’ect
- way, be evaded, .

The case of Aspinwall v. Commissioners of Davis
Co,, 22 How. 365, is directly in point on this subject.
_ There the charter of the Ohio & Mississippi Railroad
" Company, created by the legislature of Indiane in
1848, as amended in 1849, authorized the
commissioners of a county through which the road
passed to subscribe for stock and issue .bonds,
provided a majority of the qualified voters of the
county voted on the first of March, 1849, that this
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should be dotie. The electioh was held o’ that day,

" and a majority of the voters voted that a subscription

should be made. In September, 1852, the board of
commissioners, pursuant to the acts and election,

subscribed for 600 shares of the stock of the railroad
compary, amounting to $30,000, and in payment of it
issued 30 bonds of.$1;000 each; signed and séaled by
the presiderit of the board, and attasted by thé enditor
of thé county, 'and delivéred the same to“the
company, Thess ‘borids drew interest dt thé rdte of 6
per cent. per annum, for which cotipoiis™ were
attached.’ *453 The plaintiffs became the hplders of
60 of thiese ‘coupons, and upcn them the suit’ wWas
brought” agamst the commxsswnérs of the county.

After the subscription was Voted, but beforé it-was
made* ot - thé-bonds issued, the new ‘constitution of
Indiena’ went into effect;!’ which ‘contiineéd thé
following provisioi: "No county shall Subscribe for
stock in any incorporated:coitipany unless the same
be paid for at the time of such subscription, nor shall
any county lodii its credit'to any mcotpuraied
company, nor borfow money for the purposa of

_ takmg ‘stock in ‘any such company.' ~Article 10, § 6,

This " provision was set-up agaifist the validity of the-'
boiids and coupons; and the questmn arose whether,

under the charter of the conipaity and its’ amendment,"
the right to the cmmty siibsctiption became so vested
in‘ the*company as'to éxcliide’ thé* operation of the
new constitution. ' The Gourt held thif:thé provmmus
of the "chartet - authorizmg the’ commwsionars ‘to
subséribe - conferred a powar upon & publlc
corporation - which “could bé "modified, ‘cheriged;
erilirged; ‘or restrdifisd by “the l’egmlatlma that by’
voting for the subscription no ecohitfact was created
which pt_'e\fented the applicition of ‘theé new
constitution; that the mere vote to subscnbe did not
of itself foiti 4 contrict With ‘the ¢oripany within the'
protection of the ‘féderal constitition; that unitil ‘the'
subscription was actually made no contract was
executed and that the bonds being issued in
void. That corstitution thhdrev_v from tlie county
commissioners all*aathority to make & subscription

for the stock of an incorporated company, except in
the manner and urider the circumstanices prescribed
by that instrument, even though a vote for such

subscription had been previously’ had, and & rnajorlty'
of the voters had voted for it. The doctrine of this

. case was reaffirmed m Eadrworth v, Sugemsor,g,
' QzU 8.534.

It follows that no ratification of the subsctiption to
the Mississippi River **1132 Railroad Company, or
of the bonds issued for its payment, could be made by
the county court, subsequently ‘to ‘the new
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congtitution of Temnessee, without the. previous
assent of three-fourths of. the voters of the oounty,
which has never been given. - )

*454 'I'he question rocu:s_ whethar-'any_aratiﬁcatiou

can bs inferred from the.ection.of the county.court on

the eleventh and sixteenth of April, 1870, which was

had -before that constitution took effect. . At the

meeting of the court on those days a rate of tax-was :
established to be levied for;the payment of the bonds, -
but.it appears-from its records that on both days less

than & majority of the justices.of the county were

present, and .the county- court, under . those

circumstances,. could:.not even- directly have

authorized the subscription, The levy.of a tax for the

payment of the bonds, when a less number of justices

were present than would have been necessary to

order. a subscription, -could not operate as a -
ratification of a void subscription.

It is.unnecessary to pursus this subject further. We
are satisfied that none of the positions taken by the
plamnﬁ' can be sustmned The. original invalidity of
the acts. of the commissioners has never..been.
subsequently cured. It may. be, as -alleged; that the
stock...of,.the rajlroad; company for.which. they -
subscribed is.still held by. the county... If so, the
county may, -by, proper:proceedings, be.required to-
surrender it to the,company, or-to.pay its value; for,
mdependently of all restrictions upon . mumclpal

control them as; it controls individuals, - If they obtain

the property of others without right, they must return .
it to the trus..owners,.or. -pay for its value. But
queshoml of that nature. .do not. arise.in -this case.

Here it is s:mply ] questmn as to the validity of the
bonds in suit,.and.as that,cennot.be sustamod, the |
judgment below must be affirmed; and ijt-is so
~ ordered, . .

FL This case does not ai:pear to be
reported. A copy- of ithe opinion was.
furnished the court by counsel

118 U.8, 425, 6 S.Ct. 1121, 30L.Ed. 178
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Supreme Court of the United States.
CHICOT COUNTY DRAINAGE DIST.

'
BAXTER STATE BANK et al, -
No. 122,

Argued Dec. 7, 1939.
Decided Jan. 2, 1940,

On Writ of Certiorari to the United. States Circuit

Court of Appeals for the Eighth Circuit.

Action by the Baxte: State Bank and anoﬂwr against

Chicot County Drainage District to recover on bonds

issued by the defendant. A judgment for plaintiff
was affirmed by the Circuit Court of Appeals, 103
F.2d 847, and the defendant brings certiorari.
Reversed and remanded. |

West Headnotes

[1] Federal Courts €5
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*+318 %372 Mr. G. W. Hendricks, of Little Rock,
Ark., for respondents.
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Mr. Chief Justice HUGHES delivered the opinion of

the Court.

Respondents brought this suit in the United States

District Court for the Western Division of the Eastern
District of Arkansas to recover on fourteen bonds of
$1,000 each, which had been issued in 1924 by the
petitioner, Chicot County Drainage District,
organized under statutes of Arkansas, [FNI] and had
been in defanlt since 1932.

ENI Act No. 405, Extra.Sess, p. 3742,
General Assembly of Arkansas, approved
February 25, 1920, as amendad by Act No.
432 of Sp.Acts 1921, p. 896, and General

Drainage Law of Arkansas, Gen.Acts 1909,

p. 829, approved May 27, 1909.

In its answer, petitioner pleaded a decree of the same
District Court in a proceeding institumed by petitioner
to effect a plan of readjustment of its indebtedness
under the Act of May 24, 1934, [FN2] providing for
‘Municipal-Debt Readjustments’. The decree recited
that & plan of readjustment had been accepied by the
holders of more than two-thirds of the outstanding
indebtedness *373 and was fair and equitable; that to
consummate the plan and with the approval of the
court petitioner had issued and sold new serial bonds
to the Reconstruction Finance Corporation in' the
amount of $193,500 and that these new bonds were
valid obligations; that, also with the approval of the
court, the Reconstruction Finance Corporation had
purchased outstending obligations of petitioner to the
amount of $705,087.06 which had been delivered in

- exchange for new bonds and canceled; that certain -
proceeds had been turned over to the clerk of the
court and that the disbursing agent had filed his
report showing that the Reconstruction Finance
Corporation had purchased all the old bonds of
petitioner other than the amount of $57,449.30. The
decree provided for the epplication of the amount
paid into court to the remaining old obligations of
petitioner; that such obligations might be presented
within one year, and that unless so presented they
should be forever bamred from patticipating in the
plan of readjustment or in the fund peid into court.

Except for the provision for such presentation, the
decree canceled the old bonds and the holders were
enjoined from thereafter asserting any claim thereon.

FN2 48 Stat. 798, 11 U.S.C.A, ss 301--303.
Originally this provision was limited to two
years but it was extended to January 1, 1940,
by Act approved April 10, 1936, 49 Stat.
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1198,11 U.S.C.A. s 302,

Petitioner pleaded this decree, which was entered in .

March, 1936, as res judicata, Respondents demurred
to the answer. Thereupon the parties stipulated for
trial without a jury.

The evidence showed respondents’ ownership of the
bonds in suit and that respondents had notice of the
proceeding for debt readjustment. The record of that
proceeding, = including the final decree, was
introduced. The District Court ruled in favor of
respondents and the Circuit Court of Appeals
affirmed. 8 Cir, 103 F.2d 847 The decision was
placed upon the ground that the decree was void.
because, subsequent to its entry, this Court in 8 *374
proceeding relating to a municipal district in Texas
had declared the statute under ‘which the District
Court had acted to be unconstitutional. Ashton v,
n_Co istri U 3, 56 SCt
852, 80 L.Ed. 1309, In view of the importance of the
question we granted certiorari. October 9, 1939, 308
U.S. 532, 60 S.Ct. 84, B4 LBd 449,

The courts below have proceeded on the theory that
the Act of Congress, having been found to be
unconstitutional, was not a law; that it was
inoperative, conferring no rights and imposing no
duties, and hence affording no basis for the
challenged decrze. Norton v. Shelby County, 118
U.S. 425, 442, 6 S.Ct. 112 5, 30 L.Ed,_178;
Chicago, Indianapolis & louisville Rwy. Co. v
Hackett, 228 U,S, 559, 566, 3 8], 58

L.Ed. 966, It is quite clear, however, that such broad
statements as to the effect of a determination of
unconstitutionality must be taken with qualifications.
The actual existence of a statute, -prior to such a
determinetion, is an operative fact and may have
consequences which cannot justly be ignored. The
past cannot always be erased by a new judicial
declaration. **319 The effect of the subsequent
ruling as to invalidity may have to be considered in
various aspects,--with respect to particular relations,
individual and corporate, and particular conduct,
private and official. Questions of rights claimed to
have become vested, of status, of prior
determinations deemed to have finality and acted
upon accordingly, of public policy in the light of the
nature both of the statute and of its previous

_ application, demand examination. These questions

are among the most difficult of those which have
engaged the attention of courts, state and federal, and
it is manifest from numerous decisions that-an all-
inclusive statement of a principle of absolute
retroactive invelidity cannot be justified. [FN31
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Without attempting *375 to review the different
classes of cases in which the consequences of a ruling
ageinst validity have been determined in relation to
the particular circumstances of past transactions, we
appropriately confine our consideration to the
question of res judicata as it now comes before us,

FN3 See’ Field, 'The Effect of an
Unconstitutional Statute, 42 Yale Law
Journal 779; 45 Yale Law Journal 1533, 48
Harvard Law Review 1271; 25 Virginia Law
Review 210.

First. Apart from the contention as to the effect of
the later decision as to constitutionality, all the
elements necessary to constitute the defense of res
judicata are present. It appears that the proceedings
in the District Court to bring about a plan of
readjustment were conducted in complete conformity
to the statute, The Circuit Court of Appeals observed
that no question had been raised as to the regularity
of the court's action, The answer in the present suit
alleged that, the plaintiffs (respondents here) had
notice of the proceeding and were parties, and the
evidence was to the same effect, showing compliance
with the statute in that respect. As parties, these
bondholders had full opportunity to present any
objections to the proceeding, not only as to its
regularity, or the fairess of the proposed plan of
reedjustment, or the propriety of the terms of the
decres, but also as to the validity of the statute under
which the proceeding was brought and the plan put
into effect. Apparently no question of validity was
raised and the cause proceeded to decres on the
assumption by all parties and the court itself that the
statute was valid. There was no attempt to review the
.decree. If the general principles goveming the
defense. of res judicata are applicable, these
bondholders, having the opportunity to raise the
"question of invalidity, were not the less bound by the
decree because they failed to raise it. Cromwell v
County of Sac, 94 U.S, 351, 352, 24 T .Ed. 195; Case
v. Beauregard, 101 U.S, 688, 692, 25 L Ed. 1004;
Balhmore Steamship Co. v. Phillips, 274 1.8, 316,
319. 325 47 S.Ct. 600, 601, 604, 71 1. Ed. 1069;
Grubb v. Public Utilities Commission. 28] U.8, 470,
479, 50 8.Ct. 374, 378, 74 L Ed, 972. ‘

*376 [1112] Second. The argument is pressed that
the. District Court was sitting as a court of
bankruptey, with the limited jurisdiction conferred by
statute, and that, as the statute was later daclared to
be invalid, the District- Court was without jurisdiction
to entertain the proceeding and hence its decree is
open to coliateral attack, We think the argument
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untenable, The lower federal courts are afl courts of
limited jurisdiction, that is, with only the jurisdiction
which Congress has prescribed. But none the less
they are courts with authonty, when parties are
brought before them in accordance with the
requirements of due process, to determine whether or
not they have jurisdiction to entertain the cause and
for this purpose to construe and apply the statute
under which they are ‘asked to act.  Their
determinations of such questions, while open to -
direct review, may not be assailed collaterally.

[3] In the early-case of McCormi Sullivan
Wheat. 192, 6 I..Ed. 300, where it was contended that
the decree of the federal district court did not show

that the parties to the proceedings were citizens of
different States and hence that the suit was coram non

‘judice and the decree void, this Court said: 'But this

reason proceeds upon an incorrect view of the
character and jurisdiction of the inferior courts of the
United States. They are all of limited jurisdiction;
but they are not, on that account, inferior courts, in
the technical sense of those words, whose judgments,
**320 taken alone, are to be disregarded. If the
jurisdiction be not alleged in the proceedings, their
judgments and decrees are erroneous, and may, upen
a writ of error or appeal, be reversed for that cause.
But they are not absolute nullities’. Id.. 10 Wheat,
page 199, 6 L,Ed, 300, See, also, Skillern's
Exe v. May's Executots. 6 ch 26 d,
220; Des Moines Navieation Co. v, Iowa }_iog;estea

Co., 123 U8, 552, 557, 559, 8 S.Ct. 217, 219, 220,
31 L.Ed 202: Dowell v legate 152 U.8. 327
340, 14 SCt 611, 616, 38 L.Ed, 463; Evers v.
Watson, 156 U.S. 527, 533, 15 S.Ct. 430, 432 39
L.Ed 520; *377Cutler v. Huston, 158 U.8. 423, 430,
431, 15 8.Ct, 868, 870, B71, 39 1..Ed. 1040, This rule
applies equally to-the decrees of the District Court
sitting in bankruptcy, that is, purporting to act under a
statute of Congress passed in the exercise of the
bankruptcy power. The court has the authority to
pass upon its own jurisdiction and its decree
sustaining jurisdiction against attack, while open to
direct review, is res judicata in a collateral action.

Stoll v. Gottlieb, 305 1J.8. 165, 171, 172, 59 S.Ct.
134,137, 83 L .Ed, 104,

[4] Whatever the contention as to jurisdiction may
be, whether it is that the boundaries of a valid statute
have been transgressed, or that the statute jtself is
invalid, the question of jurisdiction is still one for
judicial determination. If the contention is one as to
validity, the question is to be considered in the light
of the standing of the party who seeks to raise the
question and of its particular application. In the
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presént instance it is suggested that-thé situation of
petitioner, ' Chiicot County Drainage.-District,” is
different from that of the municipal district before the
court in: the:Ashton case: *Petitioner contends that it is
not a political subdivision of the State of Arkensas
but an agent. of“the ‘property owners within the

District. - See Qmmge Dlﬂ;ct ﬂo, 1 of' Eg_mggu

[FN4] We do not refer to that phase of the CAase-as
now determinative but merely as: illustrating the ‘sort
.of question which the District Court-might have been
called upon to resolve had the validity of the Act of
Congress in the present application been raised:. As
the question of wvalidity- wes. one which had- to.bé
determined :by a judicial:decision, if determined at
all, no resson appears why it shotldnotibe regarded:
as determinable by thé District‘Court like any other
question affecting its jurisdiction.~There: can be ho
doubt. that if the question of the constitutionality of
the statute had-actually been raiséd end.decided by.
the District Court-in the proceeding *378 to effect &
plan ofdebt readjustment in.‘accordance with the
gtatute, that determination would have been final save'
as it was open to.direct review upon uppeal Stoll v.
Gottlieb, supra _]mﬂ

{51[61. The remammg quemon ig sunply whether
respondents.having failed to raise the-guestion.in the
proceeding towhich they were parties:and in which
they -could.-have. raised:.it: and..had -it- ﬁnally
determined; were privileged to remain quiet and raise
it in A subsequent suit:. Such a: view is, . contrary 1o. the
well-settled principle that res judicata may be pleaded:
as a bar, not only ms respects matiers actually
presented to sustain or. defeat the right:asserted: in the
earlisr proceeding;.'but:-alsc a8 respects any:other.

available matter wlueh mlght have been presented to-

) Crumwell V. County of Sac, supm - .-

The judgment is reversed and the cause is remanded
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to the District Court w:th direction to digmiss the
eomplamt.

It is so ordered.
Reversed and remanded.

308 U.8. 371, 60 S.Ct. 317, 84 L.Ed. 329

END OF DOCUMENT
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T

2 EFFECT OF AN UNCONSTITUTIONAL STATUIE

contemplation, as ingperative as though it had never been passed.”®.

Since then courts have attempted to outdo one another in stating

" this doctrine inga:nm'_rqlv;lndlindﬁve'mamlcr-;-‘Some‘have said'of_'ali

unconstirutional :statute that “it is:an’ empty. legislative declaration
without force or vitality,” 8 others have paid.their. compliments to
legislative bodics, by characterizing such an' enactment as “of Do
more force or validity than a picce of blank. paper.” Some have
spoken of such a law as simply a statute “in form” which. under

every circumstance or condition “lacks the force of law.”® Still an-,

other court his spoken of an unconstitutional statute as “fatally

smitten at its birth.” 9 No distinction is drawn betweea statutes vio-

lating some ‘Proced uraltu:hmmhty ity and those violating important

submﬁvcprohﬂ:iﬂuns;ad:fmintiﬂ:isasfamlasisaviolarion'

of due process. .-

Itismcxaggemnun_.msaythﬂtthisthm;:ytﬁaténunmnsﬁm-'

tional statute is viid ab initio is the traditional doctrine of American
courts as to the effect of an unconstitational statute. As it is usually
stated it is a doctrine or rule.of uncompromising and general appli-
cation; and from it one would little suspect the flexibility it has
developed in judicial practice, or the compromises that have been

It should be stated here that the doctrine; as Ehusbroadly phrased,
is not now a general or universal rule:governing th: effect of un-
constitutionality. The rule may not evesi yet be as flexible as it should
be, but it is no longer the sole.rule on the effect of an invalid statute,

f\)[n some instances all courts, federal and state, decide cases by giving

Reffect.to unconstitutional statutcs, and giving effect to them directly,

as such, for the casé under consideration; in other instances all courts

agree that effect shall b given to such starmtes by use of other legal -
rules or domncs;“suchasestnﬁpcl,dc facto, -or ‘clean hands in -

- equity. 1n thie-chapters that follow each of “these statements is il

lustrated in detail

i. THEORIES OF THE.EFFECT OF UNCONSTITUTIONAL

.STATUTES

Ti:crc are several rules or views, not just one; as to the effect of . '

an unconstitutional’ statute. Alk courts ‘have applied them all -at
- siorton v. Shelby County, 118 U.S, 425, 6 Sup. Ct. Rep. 1121, 30 L Ed. 178

1886). . T ce-
¢ Egn' v. State, 127.Ind 204, 26 N.E. 778 (1890).
* Ex parte Bockhimn, 62 Tex. Cr. 651, 138 5. W. 706 (1911).
S )Minnresotn Sugai Co.:v. ‘Tversoft51 Minno-30; 97 N. W. 454 (1503).
9Ex parte Bockhom, supre, note 7, ’

_ INTRODUCTION 3

various times and in differing sitnations. Not all courts agree, how-
ever, npon the applicability of any particular rule to a specific case.
Tt is this lack of agreement that causes the confusion in the case
law of the subject. :

Al Tﬁn Vo an Inmmio Teeory

" 'The vaid ab initio theary -of the effect of an invalid stamue is,

as was indicated above, that the statute should be eliminated entirely
from the consideration of 'a case. Not only is the statute eliminated
from the case as law but also as one ‘of the facts in the situation.
This theory gives no weight to the fact that the statute has been

~ enacted by the legislature, appraved by thé govemor, and relied

upon by the people until it was declared invalid by a court. _
“There are numercus instances in constitutional law where this
rulewurkswdlant!i.%mundly.dpplial‘Fo:cxampIqifapemonis

appeal is held to be unconstitutional, it is usually proper to permit

-him to go his.way, a frec man, so far as this case and stamte arc
concerned, The same holding would be jnstified if the statute had

been held invalid prior to the commission of the act in this case.1?
This would be truc though he pleaded guilty to violating ‘the stat-
try him for the violation, by his'one act, of another valid statute
that also made it a crime, and if the void ab initio theory were ap-
plied strictly, the frst trial would not be considered a jeopardy, and -
the uent trial would be viewed as the first jeopardy, Double
jeopardy would not be violated, therefore, under the strict void ab -
initio theary.® To so hold might, however, raise a serious question
whether such an application of the void b initio theory would not
 See Norwood v. State, 136 Miss. 272, 101 So. 366 (1924); State v. Greer, 88
%%49‘ 102501.739 (1924); Moore v..Staie, 26 Okla. Cr. Rep. 3?4, 224 Pac.STZ
¢ .“‘l)i'urwmd v.-Shh. mpra, aote 10; State v. G:e:t,. supra, otz 10.
- Bges Barton v. Stte, BS Tek. Cr 387; 23 °5:W. 909--(1921), suggesting that
lupzcy adjudication. is oot a bar to sohsequent prosecntion if the adjudication is
authorized by an invalid art. In State v. Oleson, 26 Minn. 507, 5 N. W. 959 (1880),
the members of the oourt apparently - disagreed on the incidental question of dauble
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CAROLINE WINGERTER, Respondent,
A
CITY AND COUNTY OF SAN FRANCISCO,
Appellant,

Supreme Court of California.
S. F. No. 1855. '

Novamber 21, 1901.
ESTA’I'ES -OF DBCBASED PERSONS--FEES

PAID UNDER MISTAKE OF LAW -

UNCONSTITUTIONALITY OF AD VALOREM
FEES--ACTION BY DISTRIBUTEE.

Fees paid by an executor to the county clerk on the
appraised value of the property of the deceased
testator, under the act of March 28, 1895, which was
subsequently held unconstitutional by this court, as to
such fees, cannot be recovered back from the city and
county becauge of such subsequent decision. The
payment was according to the understanding of the
parties &8s to the law prevailing at the time, and the
subsequent decision by this court does not create
such a:mistake of law as a court will rectify.-

APPEAL from a judgment of the Suparior Court of

. the City and County of San Francisco, George H.

Bahrs, Judge.
The facts are stated in the opinion of the court,

*$47 Franklin K. Lane, City and County Attorney,
and Hugo E, Asher, Assistant, for Appellant,

Otto tum Suden, for Respondent,
HARRISON, J.

An act of the legislature, approved March 28, 1895,
entitled "An act to establish the fees of county,
township, and other officers, and of jurors and
witnesses in this state" (Stats, 1895, p. 267), directed
the county clerk, upon the filing of the inventory end
appraisement in the administration of an estate, to
charge and collect the sum -of one dollar for each
thousand dollars of the appraised valuation in excess
of three thousand dollars. The executor of the last
will and testament of Charles J. Wingerter filed the
inventory and appraisement of the estate of his

testator ‘with the county clerk of San Francisco,

“Pagel

Angust 12, 1895, and paid to that officer the sum of
$325 as the fee for filing the same. June 2, 1897, the
estate of the said testator was distributed to the
plaintiff herein. In May, 1897, this court held that the
above provision of the act of March 28, 1895, was
unconstitutional. (Fatjo v. Pfister. 117 Cal. 83} The
present action was brought by the plaintiff in August,
1898, to recover the amount so paid *548 for filing
the inventory, alleging in her complaint that it was
paid under a mutual mistake of the executor and the
clerk in believing that the statute was constitutional
and valid. A demurrer to the complaint on the part of
the defendeant was overruled by the superior court,
and the present appeal is from the judgment entered
thereon.. .

Section 1578 of the Civil Code, upon which the
plaintiff relies for recovery, is contained in the
chapter relating to "consent,” in the article upon
contracts, and is explanatory of section 1567, which
declares that an apparent consent is not real or free if
obtained through "mistake." A contract thus obtained
may be rescinded (sec. 1689), or its enforcement may
be defended at law or enjoined in equity, The section
cannot be invoked to sustain an action for the
recovery of taxes or other public debis voluntarily
peid under a statute which is afterwards declared to
be - unconstitutional. In Copley . v. County of
Calaveras, 121 Cal. 482, it was said: "The
understanding of the law prevailing at the time of the
settlement of a contract, although erroneous, will
govemn, and the subsequent settlement of a question
of law by judicial decision does not create such a
mistake of law as courts will rectify." Under the rule
there declared, the plaintiff is not entitled to a
recovery. The misteke relied on in Rued v. Cooper,
119 Cal 463, cited on behalf of the plaintiff, was
held not to be a mistake of law, and the decision was
placed upon the ground that by virtue of section 1542
of the Civil Code the release given to the plaintiff did
not include the claim sued upon.

The judgment i is reversed,
Garoutte, J., and Van Dyke, J., concurred.
Cal. 1901,

CAROLINE WINGERTER, Respondent, v. CITY
AND COUNTY OF S5AN FRANCISCO, Appellant.
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law or that he was not requn-ad to psy smd mongy,
until on or about the 18th day of April, 1929." '
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great damages if the same was not paid, and said
money was so paid under compulsion.”

The evidence with respect to the feature of
compuision consists of the testimony of respondent
and that of Frank V. Boardwell, assistant

. superintendent of banks of the state of California

during the time respondent's payments were made.
‘The Iatter witness testified that at no time prior to the
making of an agreement by respondent to pay the
assessment in installments did he threaten to take
respondent's property or to attach it. Respondent
testified that before *751 he paid any money on
account of the assessment a demand for payment was
made upon him; that he had a conversation with
Boardwell prior to making any payment; that

. Boardwell stated to him that they would compel him

to pay the assesament in full but that nothing was said
to him about taking his property; that he consulted an
attorney and became convinced that the state banking
depertment would attach his property and would sell
it and force collection of the assessment from the
proceeds of the sale, thus increasing the amount he
would be compelled to pay by reason of the
additional expense that would be incwred in
prosecuting the action and subjecting his property to
sale. It ig undisputed that an action for the recovery of
assessments had been instituted against a number of
stockholders of the insolvent bank prior to the
making of any payment by respondent and that
respondent was a defendant in said action but had not
been served with process and further that no
attachment was levied upon any property of
respondent until after he had failed to keep up the
installment payments he had agreed to make.

The problem which is presented is whether, from the
abovementioned evidence, the court was warranted in
finding that respondent's payments on account of the
asseasment were made under compulsion.

In this connection respondent places much reliance

upon the decision in Young v. Hoagland, 212 Cal
426 [298 Pac. 996, 75 A. L. R, 654]. In this case the
board of directors of a corporation had levied an
assessment on stock of the corporation. Thereafter, at
a stockholders' meeting the board wes removed and &
new board was elected. The new.board rescinded the
assessment theretofore levied but the old board
maintained that the stockholders' meeting was not
legelly called and refused to surrender their offices.
The old board refused to recognize the order of the
new board rescinding the assessment and proceeded
to take steps necessary to its enforcement and
threatened to sell all stock of the corporation upon

Page 3

which the assessment was- not paid. Plaintiff;.not
kmowing- whether -the old board had been -legally
removed and the new board legally elected, ‘and not
desiring to run the risk of having his stock sold, paid
the assessment and sued to recover such payment.
The trial court found that- the payment-was made
under. compulsion and rendered *752 judgment- in
plaintiffs favor. The judgment was affirmed :on
appeal, the Supreme Court-holding. that the question
of-whether plaintiff in making the payment acted as a
reasonably ‘prudent: person-under the. circumstances
disclosed by the evidence, was a question of fact for
the trial court and that the.evidence justified the trial
court's conclusion that the payment wés made under
compulsion.. It -is not difficult to differentiate the -
situation piesented::ins the cited - case  fromi that .
disclosed by the:record hefein. i the cdse ¢f: Foung
v. Hoagland, supray g5. far asyappeéars, it was not
necessary for the old board of directors to bring any
action in.order:to enfoice collection of the assessmetit
which. they.: had - levied: Having :levied ity they
proposed-¢o enforce its colection by an immediats
sale of the stock of-those shareholders who did not
voluntarily make payment, ‘A stockholder could,-it is
true, bring an action to enjoin thethreatened sale; but
this would:impose upon-him :some. vexatien-and
expense. ' Whether- 2 reasonably prudent: person,
confrontéd:by.-thesercircumstances, ‘would institute
suchan action or-refuse payment-or pay thevlevied
assegsment is obviouslya pure question‘of fact.to.be
determined by the trier of facts. If the court or.jury
found that payment under the circumstances was
what might be expected of the person:-of -ordinary -
prudence the evidence was ample to justify the
finding. But the respondent-herein . was faced. by no
such problem as confronted the stockholder in the
cese of Young v. Hoagland, supra. He' had been
advised that collection of the assessment would be
enforced but no threat of seizure of his property or.of
its attachment had been made. The possibility: of an
attachment and sale of his propefty*appéats to have
occurred to him without any suggestion to that effect
having been made to him by appellant or his
predecessor or assistant. In the final analysis,
respondent socks to apply the subjective rather than
the objective test to his action and to say that,
because he thought that collection of the assessment
could be enforced and in its enforcement his property
might be seized and sold, therefore he acted under
compulsion. But the compulsion thus claimed was a
compulsion generated entirely without any assistance
from appellant. The testimony of respondent
thoroughly negatives the exercise of any compulsion
upon respondent. The statute under which the
assessment was made contained no
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Supreme Court of California .
Bill LOCKYER. as Attomey Genefal, etc Pentloner,
a2
CITY AND COUNTY OF SAN FRANCISCO etal.,
Respondents.

. Barbara Lewis et'al., Petitioners; ** -~ 1 '

V. i
Nancy Alfaro, as County Cierk, etc.,’/Respondent.
' Nos. 3122923 $122865. SR
Aug. 12, 2004

Background The ‘Attorney: General and three city

" residents filed petitions for writs- of mandate, and
" requests for an immediate stay, alieging that actions

of city officials in issuing mamage licenses to same-

decision. .

Holdings The Supreme Court Georae, CJ held
that:.

(1) city mayor exceeded scope of his authonty by
requestmg that county clerk and county recorder,
determme what. changes . were, necessary to render
marriage hcensmg forms nondxscnmmatory as to
gender and sexual orientation; .,

(2) a local executive ‘official, who is charged wrth
the ministerial duty of enforcing a statute, does not
possess. the autharity to dlsregard the’ “terms ‘of -a
smtute m the absence of a _]udlcla] determmatlon t'hat

opmlon that the govermng statute is unconstttutmnnl
3) clty and county’ ofﬁclals lacked authorlty to
" issue _mditiage lrcenses to solemmze marnages of,

couples; arid

[C3] mamages conducted between same-sex couples
in v:olanon of the' apphcable statutes were vmd and
of no legd_] eﬂ'ect

S

MR

Werdegar, J., filed concurring ‘and dissenting -
opinion, CT o
WestlHen'dnotes' :

11] Marriage ¢ =3

253k2 Most Cited Cases
Legislature has full control of the sub_| ect of mmage
and may fix the conditions under whlch the mantnl
statis may be created: or terminsted, except ags
restricted by the  Constitution.’ West's
Ann,Cnl Fam.Code 8 § 300-310. o o

12] Marriage &2
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[2]) Municipal Corporations €265
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whom the state has granted authority to act with
regard, to marriage licenses and marriage cemﬁcates
are the county clerk and the county recorder West'g

nn,Cgl Health & Safegg Code §§ 10210 , 102180, 102180
102200, 102295 ]Q312

‘ [41 Marriage ®25(3)

53k25(3> Most Cited Cases

[4] Marriage €31

253k31 Most-Cited Cases

A may mayor has no authonty to expand or vary the
authority of a county-clerk or ‘county recorder to grant,
marnage licenses or. reglster marnage cemﬁcates
under the ,governmg state statutes or to du'ect those
ofﬁctals to act in, conu'aven’ncn of those statutes

West'g Ann Cal. ﬂealth & Safm Coge § §
02]QQ, 02!8 3 ]QZZO , 102295, 102295 19312

.....

151 Marriage %17 5(1) -
253k17.5(1) Most Cited Cases
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51 Muniélpal Corporations €168
268k168 Most Cited Cases

City mayor exceeded scope of his authority by

‘requesting county .clerk and county recorder to

"determine what changes should be made to the

forms and documents used to apply for and issue
marriage licenses .in order to provide marriage
licenses on a - non-discriminatory basis, without
regard to gender or sexual orientation” based on his
asserted "sworn duty to uphold the’ Cahfcmla
Constltutmn, including spec1ﬁcally tts equal
prctectlon clause " ﬂgst‘s Ann.Cal. Const. Art 1, §

7, West's Ann CalFam.Code § § 300 3_22. West's
Ann .Cal.Fam Code - 3 1 M
Ant:Cal Health & Safg_t_x Code § § 10210 - 102180,
102200, 102295, 103125,

[6] Marriage %'5(4) o
233k25(4) Most Cited Cases -

[6] Marriage &322 o
253k32 Most Cited Cases  ©~, " R
Duties of ¢ ccunty clerk and’ county recorder in 1ssumg

mumage ‘licenses and recording certificate of registry -

of marriage are mandatory, once statutory procedural
and substantive prerequisites have been satisfied, and,

thus discharge of such duties i is ministeria] rather than )

discretionary. West' Chl:Hedlth & Safet;
§ § 102100, 102180, 102200, 0229;,'03[2 .

[7] Officers and Public Employees e-';"‘l 10
283Kk110 Most Citéd Cese

A ministerial act is an act’that a public officer ‘is
requlreti to - perfonn in a prescnbed manner in
obedience’ tc the mandate of legal authcnty “and
without: regard to - his “own " judgment or opinion
concerning such act's propnety or '
impropriety, when a given state of facts exists,

[8] Constitutional Law €79
92k79 Most Cited Cases
[8] Officers and Public Employeee @110

283k110 Mcgt g;md Cases
Pufsiiant to state. “common’ ‘law' and practtcai

cunmderanons, Y ’local executwe ofﬁclal who is

charged w1th the mmlstenal duty’ of enforcmg a

statute, does ot pcssess the aulhorlty to disregard the
_terms of the statute in* the absence of a ]udxcml

determination-that it i¢ uniconstitutional, based solely

upon the official's opinion that the govermng statute
is unconstitutional.

[9] Constitutional Law &=248(1)

92k48(1) Most Cited Cases

A statute, once duly enacted, is presumed to be
constitutional.

See 7 Within_Summary of Cal.
Constitutional L 58.

th ed 198,

\

[10) Constitutional Law @48(3)

92k48(3) Most Cited Cases

The unconstitutionality of a statute must be clearly
shown, and doubts as o its constitutionality will be
resofved in favor of its vaiidity.

J11) Officers and Public Employees %103
283k103 Most Cited Cases

When -a -public official's -authority to act in a
particular area derives wholly:from statute, the scope
of that authority is measured by the terms of the
poveming statute. '

[12] Municipal Corporations @57
_G.B_kﬂmm_gt_t’é_&a '

[12] Mumetpal Curporations €63, I
2681(63 ¥ Most Citéd Cases-

[12] Muiiicipal Corporations @64
268k64 Most Cited Cases '

In establishing a govemmenta] structure for the
purpose of * managing municipal affairs, ' ‘the
Leglslature through statutes, or local entities,
through charter prov:smns ‘anid the Tike, may ccm_bme
executwe, legtsiatlve, and Judlcml ﬁmctmns ina
mannét dlﬂ'crent from the* structure that the
California”  Constitutiof prescnbes for state
government. West's Ann Cal, Const. Art 3,835

3] Marriage €11, 5(1).

253K17.5(1) Most Cited Cases R
Unconsttmt onahty of state mamage statutes hrmtmg_

.....

under’ state equal protecnon clause was not so patent
or clearly establtshecl that actions_of city and ccunty .
officigls in issuing mamage licenses to same—sex,
couplss, and solemnizing afid reglstenng the
marriages of such couples, would fall w1th1n ATOW
exceptmn, apphca'blc wh Vit would be’ absurd cr.
unreasonable to require pubhc official to comp]y with
statute that was clearly unconstrtutmnal, ,tc general
rule that a local executive ‘official, who 18 charged
with the ministerial duty of enforcing a statute, doeg
not possess the authority to dtsregard the ten'ns of the

it is unconstttutmnal, based solely upon the official's

Copr. © Bancroft-Whitney aid West Group 1998

272




17 Cal.Rptr.3d 225 -

Page 3

33 Cal.4th'1055, 95.P.3d 459, 17 Cal. Rptr 3d 225, 04 Cal. Daily Op. Serv. 7342 2004 Dat]y Journal D.A.R. 9916
(Cite as: 33 Cal.4th 1055, 95 P.3d 459, 17 Cal.Rptr.3d 225) ‘ .

opinion that the governing statute is unconstitutional.

Wests -Ann.Cal. Const. Art. 1, § 7 Wests
Ann,CnlEgn Code § 8§ ° -300, 355; Wests

: (1 - West's
Ann. CalHealﬂt & Safeg Code §. § 102!0 N OZ!BQ,
10220 X 10229 5, 103125.

J__]_ Marnage <€-—‘~‘17 5(1)
253k17.5(1) Most Cited Cases

City and county officials lacked anthonty to refuse to

perform their ministerial duty in conformity with
current state marriage statutes, and; based on view
that statutory limitation of marriage to couple
comprised of a man and a woman violated state equal
protection clause, to alter form prescribed by State
Registrar: of Vital Statistics, issue marriage licenses
to; solemnize marriages of; and register certificates of
marriage for same-sex -couples. West's Ann.Cal

Const. Art. 1, .8 #7; - West's Atn.Cal.Fam Code § §
300,355, West's Ann.Cat:Fam.Code § 359, Weat's
Ann.Cal Health & Safetv Code § § !OZLQ , 102180,
102200, 102295,"103125. .

- See Hogoboom & King,'Cal. Practice Gutde Family.

Law (The Rutter-Group 2003) § { 19:6.5, 19:24-
24.1(CAFAMILY Ch. 19-4).

[15] States €18.3

360K18: g Most Cited Cases
Federal supremaey ‘élause doés not itself grant ‘a state

or locdl official the' authority’ to refuse to enforce a

statute ~ that the official bélieves- fo  be
unconstitutional. - U.S.C.A. Const. Art: 6 _cl. 2.
[16] Mandamus €176

§0k11§ Most Cited Cases

Asd general matter, the nature of the rélief warnmted
in a mandate .action is dependent pon the
. etreumstances of the parheular case, and a court is

maudate petltton buf | may Erant the reltef it deems'

appropnate

[17] Marriage @54(2)

53k54(2) Most Clted Cases . .

All same-sex mamages authurtzed solemnized, or
reglstered by city and county officidls in
contravention, of statute’ deﬁnmg marriage as a
"personal relattonshtp ariging out of a civil eontract

R

the same sex ﬁ'orn entenng lawful ma.mage" ‘were
void and of no legal effect from their meeptmn,
desplte fact that affected same-sex cOuples were not

parties to rmandate -proceeding challenging such:
marriages, as validity of marriages was purely legal
question, and numerous amicus curiae briefs were
filed on behalf.of such couples, so that their legal
arguments in support of validity of existing marriages.
were heard and fully. .considered. Westls
Ann.Cal.Fam.Code § 300. _

*%%227 - *1065. **461 Bill Lockyer, Attorney
General, Andrea..lyno' Hoc¢h, Chief Assistant
Attorney ***228 General, Louis R. Mauro, Assistant
Attorney General, -Kathleenn A. Lynch, Zackery

. Morazzini, Hiren Patel, Timothy M. Muscat, Douglas

J. .Woods and- Christopher. - E. Krueper, Deputy
Attorneys . General, -for Petitioner Bill Lockyer;' as
Aftomney Geneml of the State of Callforma

Allxance Defense Fund, enlemm W, g ,
Scotisdale, AZ Jordan W, Dorence Fairfax, VA,

Gary S. McCaleb, Glen Lavy, M
Center for.Marriage Law, Vincent P. McCarthy;
Law Oﬁices of : Ferry: L. Thompson and Terry L.
Thompson for Petitioners Barbara Lew:s Charles
Mcllhenny and Edward Mei.

Liberty Counsel, Mathew D. 'Staver. Rena M.
Lindevaldsen, . New York; NY; ‘and;sRoss S,
Heckmann;: Glendale, CA, for Randy Thomasson-and
Campaign for California Families as Amici Curiae on
behalf of Petitioner Bill Lockyer, as Attomey
General of the State of California.

Divine Queen - Mariette Do-Nguyen as - Amicus
Curize on behalf of Petitioner Bill Lockyer, as
Attomey General of the State of Cnltforma

Law Ofﬁees of Peter D. Leptseopo and ,Eeter D.
Lepiscopo, San Diego, CA, for California - Senators
William I--("Pete®) nght, Dennis Hollingsworth,
Rico Oller, Bill Morrow; Thomas McClintock;-Dick
Ackerman, Samuel Aanestad, Bob Margett, Ross
Johnson, Jim F. Battin, Jr., California Assembly
Members Ray .Haynes, George-A. Piescia;Tony -
Strickland, Bill Maze, Robert Pacheco, Doug La
Malfe, Guy S. Houston,:Steven N..Samuleian, Dave
Codgill, Tom Harman, Dave Cox, Patricia C. Bates,;
Russ Bogh;Kevin ‘McCarthy, Todd Spitzer, Alan'
Nakanishi; Keith S. Richman, Shirley Horton, Sharon
Runner,:Jay La:Suer and Pacific Justice Institute:as:
Amici Curiae on. behalf of Petitioners Barbara Lew1s,
Chales. Mcllhenny and Edward Met o

Dennis- J. Herrera, Clty Attorney. Therese M.
Stewart, Chief'Deputy City Attorney, Elien Forman,
Wayne K. Snodgrass, Thomes' S.- Lakritz, K. Scott
Dickey, : Kathleen S. Morris and. Sherri_Sokeland
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Kaiser, Deputy City Attorneys; < Howard Rice
Nemerovaki Canady Falk & Rabkin, - Bobbie J.
VWilson,'Pamela K. Fulmer, Amy E; Margolin, Sarah.
__mg, Kevin B. Lewis, Ceide Zapparoni, **462

enn “M: Levy ‘and  Chandra Miller Enenen, ‘Ban
Franclsce CA, for Respondents '

Alma Marie Tnche-Wmston and Charel Wmston as
” Amxcl Curiae on behalf of ReSpondents

*1066 Law Ofﬁces of Waukeen Q. McCoy and
Waukeen Q. McCoy, San Francisco, CA, for Dr.
Anthony Bernan; Andreiw Neugebauer, Stephanie
O'Brien, Janet Levy, Dr.:Gregory- Clinton, Gregory
Morris, Joseph ‘Falkner, Arthur Healey, Kristin
Anderson, Michele Betegga, Derrick Anderson and
Wayne Edfors II as: Amici Cunae on behalf of
Respondents. ‘

Morrison & Foerster, Ruth N. Borenst;ein,' Stuart'C
Plunkett and Johnathan E. Mansfield, San Francisce,
CA, for Marriage Equality' California, Inc., and
Twelve Married Same-Sex Couples as Amici- Curiae
on behalf of Respondents.

Agr_l Miller:Ravel, County Counsel (Santa:Clara) and’
Martin‘H. Dodd, Assistant County: Counsel, as. Amu:l
Curme on behalf of Respondents.

Dana McR_ae, County Counsel ' (Sante Cruz),
Shannon M. Sullivan and Jason M, Heath, Assistant
County Counsel, -as Amici Curiae on -behalf. of
Resgpondents, .

Bingham McCutchen, John R. Reese San Francisco,
CA, Matthew S..Gray, Walnut. Creek,~CA, Susan
Baker. Manning, -Huong T. Npuven and Danielle:
Merida, San-Francisco, CA, for Bay Area Lawyers
for:Individual Freedom as Amu:us Cunae on behalf
of’ Respond-m

*#%229 National Center for Lesbta.n Rights, Shannon
Minter, Courtney :Joslin; Heller Ehrman White &
McAuliffe, - Stephen V. Bomse, Richard DeNatale;
Hilary E. Ware, ‘San Francisco, CA; =ACLU. of
Southern ~:California, Martha A.. Matthews, Los
Angeles, CA; ‘Lambda Legal Defense and Education
Fund,;-Jon W, .Davidson,’ Jennifer- C. : Pizer, New
~ York, NY; Steefel,"Levitt & Weiss, Dena L.
Narbaitz, Clyde 1. Wadsworth; ACLU Fouridation of
Northern California, Tamara Lange, San Francisco,
CA, Alan 1. Schlosser; Law Office‘of David-C.
Codell,; David C: Codell and Aimee ‘Dudovitz,: Los
Angeles, CA, for Del Martin and Phyllis Lyon, Sarah
Conner :and Gillian ‘Smith; ~Margot ‘McSliane and

Alexandra D'Amario, Pave ~“Scott Chandler -and
Jeffrey Wayne Chandler, Theresa Michelle Petry and
Cristal Rivera-Mitchel, Lancy Woo and Cristy
Chung, Joshua Rymer and Tim Frazer, Jewell Gomez
and Diane Sabin, Myra Beals and Ida Matson, Arthur
Frederick Adams and Devin' Wayne ‘Baker, Jeanne
Rizzo and Pali Cooper, Our Family Coalition and
Equality California as Amici Curige on behalf of; -
Respondents. ' o

Roger Jon-Biamond, Santa Monica, CA as Amlcus
Cunae on behalf of Respondents »

EOEGE, C.l1

We assumed jurisdiction in these original -writ

proceedings to address.an important but relatively

" narrow. legal issue--whether a local executive official

who is charged with the ministerial duty of enforcing.
a gtate *1067 statute exceeds his or her authority
when, without any ‘court havmg determined that the
statute is unconstitutional, the official deliberately
declines to.enforce the statute because.he or she
determines.-or is of the opinion that the statute is*
unconstitutional.

In the present case, this legal issue. arises out of the
refusal of local officials in the City and County’of
San Francisco to enforce the provisions of
California's marriage statutes that limit. the pranting
of a marriage license and marriage certlﬁcate only to
a couple compnsed of a man and 2 woman.

The same legal issue and the same applicable legal
principles could come into play, however, in.a
multitude of situations. For example, we would face,
the same legal issue if the statute in questmn were

’ among those that restrict.the possessmn or requu'e the

statutes, refused to epply their provxsmns because of
the official's view that they violate the Second
Amendment of the federal Constitution. In like
manner, the same legal issue- would be presented Af
the statute were one of the enwromnental measures
that mpose ‘Testrictichs’ upon 8 property ‘owner's
ability to obtain &' bmldmg penmt ‘for a developm-t
that mterferes with the pubhcs access’ to’ the;
Cahforma coastline, and a local ofﬁclal eharged with
the’ mmlstenal **463 “duty of :ssumg 'building
penmts refused to apply the ‘statutory 11m1tatlons‘
because Of his or her beliéf that they effect ‘an
uncompenseted "teklng" of property in- wolatmn of
the just compensatton clause of the state or federel=
Constltuhon '
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Indeed, another example mlght illustrate the ,t:o'mt '

even more clearly: the sarme legal issue: would arise
if the.statute at-the center of the controversy were the
recently -enacted -provision (operative January 1,
2005) that- imposes a ministerial duty upon local
officials to accord the same.rights and.benefits to
registered domestic partners as are granted to spouses
"(see. Fam.Code. § 2975, added. by -Stats.2003, ch.
421, § -4), 'and a Jlocal official-perhaps an
officeholder in a-locale where domestic .partmership
*¥*230 rights are-unpopular--adopted a policy of
refusing to.recognize or accord to-registered domestic
partners the equal treatment mandated by statite,
based solely upon the official's view {unsupported by
any judicial determination) that the statutory
provisions granting-such rights to registered domestic

pariners are unconstitutional because they improperly

amend or repeal the provisions -of the voter-enacted
initiative measure .commorily known as Proposition
22, the Califomia Defense of Marriage- Act
(Fam.Code;.§ 308.5} without.a confirming vote of
the electorate, in violation of article .II; section 10,
subdtvmlon (c) of the Cahforma Constitution,

As these various examples demonstrate although the

present proceeding may be viewed by-some as’

presenting primarily a8 question of the substantive
*1068. legal: rights of same-sex couples, in actuality
the legal issue before us implicates the interest of all
individuals- in. ensuring that public officiels execute
their official duties in.:a -mannet-that respects the
limits ‘of -the .authority granted - to them as
officeholders. - In.short, the Jegal question at issue--
the scope of the authority .entrusted to -our public
officials--involves  the. . determination- of a
fundamental .question- that lies at -the heart of our
political system: - the role of the rule of law in a
society that -justly prides- itself - on being "a
govemment of laws, ‘and.not:of men": (or women)

[N

. .FN1. The phrase "a government of:laws, and
. not of:men" :was-authored by John Adams
-+ {Adams,-Novanglus Papers, No.- 7. (1774),
. reprinted--in "4 Works-. of John- Adams
(Cherles Francis Adams:ed. 1851) p. 106),

- and was included:as part of'the separation of
powers ~* provision ---of - the : initial

- Messachusetts Constitution adopted.in 1780,
(Mass. :Const.(1780) - Part The- First, art.
-XXX.) The :separation of-powers. provision
of -that state's. Constitution - remains
unchanged-to this-day,.and reads in full: "In
the government of this commonwealth, the

legislative department shall never exercise
.. the executive and. judicial powets or either
of them;. the executive shall never. exercise
. the legisiative and judicial powers, or either
.+ of them; the judicial shall never exercise the
legislative and executive powers; or either of
them: fo theend it- may be a government of
laws and not of men" (ltahcs added )

As indicated above, that 1ssue-—ph:rased in the narrow

terms presented by this case—is whether a local
executive official, charged with the ministerial duty
of .enforcing a statute, hias the authority to disregard
the terms of the statute in the absence ofa judicial
determination that it.is.unconstitutional, based solely
upon the officinl's opinion that the governing:statute
is unconstitutional. -As we shall see, it is -well
established, both in Califomia:and elsewhere, that—
subject to.a few narrow exceptions that clearly-are
inapplicable here--a Jocal executive official does not
possess such authonty ey s

Thts concluston is. conmstent w:th the classm
understanding of the-separation of powers doctrine--
that. the -legisiative - power .is: the power to..enact
statutes;- the executive power is the power to:execute
or enforce .statutes, and the judicial power -is:ithe
power to -interpret:.statutes and to determine their
constitutionality, -+ It -is--true; of:course, -that :the
separation of powers doctrine -does not :create .an:
absolute or rigid division of functions. {Superior
Court v, County of Mendocinoe (1996) 13 Cal dth

52, 5] CalRptr2d 837, 913 P.2d 1046,
Furthermore, legislators; and-executive .officials may
take . inte account .constitutional considerations :in
making . discretionary decisions within their
authorized sphere of action-ssuch as whether to enact
or:veto proposed-legislation or exercise prosecutorial
discretion. - ‘When, however,:a duly enacted statute
itnposes-a ministerial-duty upon an executiverofficial,
to -follow .the:dictates of the statute -in.performing-a-
mandated act, the: official generalty has -no ***231
authority to. disregard- **464 the statutory:mandate
based on the official’s..own :determination that.-the
statute vi8 unoonstltutmna] (See £. g &enda![ rv

L:Ed: 1181 ["To contend that the Aobhgatmn Jmposed
on thepresident .to see the *1069.Jaws  faithfully.
executed implies a. power to forbid: their-execution is
& novel-construction 'of the constitution, and entxraly
madm;smb]e"]) L g e ; o
e

Accordmgly, for .the-reasons that follow, we. agree
with petitioners that local-officials in San Francisco.
exceeded their- authority by taking: official action-in

.....
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violation of applicable statutory provisions. We
therefore shall-issue a writ of mandate directing the
officials to enforce those provisions unless and until
they are judicially determined to be unconstitutional
and to teke all necessary remedial steps to undo the
continuing effects of the officials' past unauthorized
actions, inciuding making appropriate corrections to
all relevant official records and notifying all affected
same-sex couples ' that the same-sex marriages

authorized by the officials are void and of no legal - »

effect.

To avoid any misunderstanding, we emphasize that
the substantive question of the constitutional validity
of California's statutory provisions limiting marriage
to e union between a man and 8 woman is not before
our court in this proceeding, and our decision in this
case is not intended, and should not be interpreted, to
reflect any view on that issue. We hold only that in
.the absence of a judicial determination that such

. statutory provisions are unconstitutional, local
executive officials lacked authority to issue marriage
licenses to, solemnize marriages of, or register
certificates of marriage for same-sex couples, and
marriages conducted between same-sex couples in

violation of the applicable statutes are void and of no -

legal effect. Should the applicable statutes be
judicially determined to be unconstitutional in the
firture, same-sex couples then would be free to-obtain
valid marriage licenses and enter into valid
marriages. o

. 1 -
The events that gave rise to this proceeding began on
February 10, 2004, when Gavih Newsom, the Mayor
of the City and County of San Francisco and a
respondent in one of the consolidated cases before us,
[EN2] sent a letter to *1070 Nancy Alfaro, identified
in the letter as the San Francisco County Clerk,
[FN3] requesting that she "determine %**232 what
changes should be made to the forms and documents
used to apply for and issue marriage licenses in order
to provide marriage licenses on a non-discriminatory
basis, without regard to gender or sexual orientation."
The mayor stated in his letter that "[tlhe Supreme
Courts in other states have hetd that equal protection
provisions in. their.state constitutions prohibit **465
discrimination against gay men and lesbians with
respect to the rights and obligations flowing from
marriage," and explained that it is his "belief that
these decisions are persuasive and that the California
Constitution similarly prohibits such discrimination.”
The mayor indicated that the request to the county.
clerk was made "[pursuant to [his] sworn duty to
uphold the California Constitution, including

specifically its equal protection clause.

EN2. Petitioner in the Lockyer matter is Bill

Lockyer, the Attomey General of California. . |

The petition in Lockyer names as
respondents the City and County of San
Francisco, Gavin Newsom in his official
capacity as Mayor of the City and County of
San Francisco, Mabel S. Teng in her official
capacity as Assessor-Recorder of the City
and County of San Francisco, and Nancy
Alfaro in her official capacity as the County
Clerk of the City and County of San
Francisco. '
Petitioners in the Lewis matter arc Barbara
Lewis, Charles Mcllhenny, and Edward
Mei, San Francisco residents and taxpayers.
. The. petition in Lewis names as respondent
Nancy Alfaro in her official capacity as the
- County Clerk of the City and County of San
Francisco.
For convenience, in this opinion we
generally shall refer to the Attomey General
and petitioners in Lewis collectively as
"petitioners” and to respondents in both
Lockyer and Lewis collectively as "the city"
or "the city officials."

FN3. The letter from Mayor Newsom
identified Alfaro as the San Francisco
County Clerk. In its answer to the petition
for writ of mandate in Lockyer, filed in this
court on March 18, 2004, however, the city
alleges "that Daryl M. Burion is the San
Francisco County Clerk, and that Nancy
Alfaro is the Director of the County Clerk's
Office, to whom all of the responsibilities
and privileges of County Clerk have been
delegated." The answer further alleges that
“as Burton's delegate, Nancy Alfaro is the
designated ‘commissioner of civil marriages'
for San Francisco." Alfaro has filed a
declaration stating that she is the Director of
the County Clerk's Office for the City and
County of San Francisco and that "[i]n that

~_capacity [ perform all the duties, and hold all
the responsibilities of, the County Clerk.
These duties include the. issuance of all
marriage licenses." _Petitioners do not
contend that Alfaro is not the official
authorized to perform the duties assigned by
the applicable statutes-to the county clerk,
and thus we shall consider Alfaro the county
clerk for purposes of this proceeding.
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FN4. The letter read in full: -"Upon. taking
the: Oath of Office, becoming the Mayor of
the City and County of San Francisco, I
swore to uphold the Constitution of the State
of Californja. . Article [, - Section 7,

. subdivision ' --(a) .of - the
Constitution .provides that '{a] person may
not ‘be ..
laws:! The -California courts. have
interpreted the equal:protection clause of the

- California’ Constitution: to apply to iesbians

:and. gay men-and have suggested. that laws.

that treat homosexuals differently .- from
heterosexuals are suspect. The California
courts have also stated that discrimination

against gay men and lesbians is invidious. -

. The California courts bave held that gender
discrimination is suspect and invidious as
well. The Supreme Courts in other ‘states
.have held that equal:protection provisions in

. their state :-constitutions . prohibit
disorimination against gay men and lesbians
with respect to the rights and obligations

flowing from marriage. ‘It is my belief that

these decisions are:persuasive and-that:the
California Constitution similarly prombrts
such discrimination. -

"Pursuant to my sworn duty’ to uphold the.

California Constitution, including
specifically its equal protection clause, i
- request that you determine what- changes

should be.made to the forms and documents

* used to apply forand issue marringe.licenses
in order to provide:marriage licenses on a
nonsdiscriminatory basis; without regerd to
gender or sexual orientation."

In response to the mayor's letter, the countyclerk
designed what -she describes as "a- gender-neutral
application for public marriage licenses, and a
gender-neutral marriage license," to be used by same-
sex-couples. The.pewly designed form-altered the
official state-prescribed: form for the "Application
*1071 for Marriage License" and the "License and
Certificate of ‘Marriage" by eliminating the terms
"bride," "groom," and "unmarried man and-unmarried
woman, and by:replacing them with the terms "first
"second .-applicant,” and .-“unmarried
individuals:" The revised form also contained a new

warning.at the top of the.form, advising applicants

that "[b]y entering :into marriage you may :lose some
or-all of the rights, protections and benefits you enjoy

as 'a ‘domestic partner" and that "marriage of gay and’
lesbian couples.may not be recognized.as valid by.

any jurisdiction-other than . San: Francisco, and imay

California.

..denied equal protection of the

not be recognized as valid by any employer," and
encouraging same-sex couples “to seek legal advice
regarding the effect of entenng into mamnge
[ENS] v :

FNS. The ‘waming reuds- in full: "Please
read this carefuliy- prior to completing the
. application: [{ ] By entering into- marriage
- you ‘may lose some or all of the rights,

protections, .and benefits: you- enjoy as a
-domestic parmer, inciuding, but-not limited
to. those rights, . protections, and- benefits
afforded by State-and.local government, and
-by .your-employer..If you are currently in a
domestic partnership, you are urged to seek
legal. advice regarding the potential loss of
your rights, protections, and benefits before
entering into marriage. [{ ] Marriage of gay
and lesbian couples may not-be recognized
as:valid by any jurisdiction -other than San
Francisco, and- may not be-recognized- as
valid-by. ny employer. -If you are:a same-.
.gender couple, you are encouraged to iseek
legal advice regardmg the- effectx of entermg

- into mamage .

*‘"’233 The county clerk using the alsered forms.
began issuing marriage licenses to same-sex couples
on: February 12, 2004, 'and 'the: county recorder:
thereafter registereéd marriage certificates submitted:
on behalf ‘of same-sex couples who-had received
licenses'. from the city and had participated :in:
marriage ceremonies. The declaration of the county
clerk, filed in this coutt on’ March 5, 2004; indicates.
that as' of:that -date, the ‘clerk had.issued .more .than.
approximately 4,000. marriage licenses to same=5éX
couples. In more recent filings, the city Rassindicated. -
that - approximately 4,000 same-sex marriages have.

.beemperformed: under licenses-issued by the County‘

Clerk of the: City and County of San Franclscu

On February 13, 2004, :two separate actmns were:
filed in'San Francisco:County Superior:Court seeking:
to ‘halt.the city's -issuance of marriage. licenses to
same-sex couples and-sthe .solemnization =and
registration of -+marriagesi--of :such. .- couples:
(Thomasson v. Newsom (Super. Ct. S.F..City ‘and
County, 2004, :No.- GGC-04-428794)); Proposition
22-Legal Defense and Education Fund v. City -and
County.of San Francisco (Super. **466 Ct. S.F. City
andrCounty, 2004, - No. - CPF-04-50943 - (hereafter
Praposition 22 Legal Defense ).} ~In each:case, a
request for an.immediate stay of the city's actions was-
denied.by the superior court after a hearing, [FN6] =
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EN6. On-February 17,-2004, the superior
court, in addition -to declining. to grent the
request for:an: immediate. stay, issued an

alternative writ in Proposition 22 Legal,

Defense, directing the city to cease and
- desist issuing.marriage licenses to same-sex
couples or performing marriage. ceremonies
for such: couples, or show canse why the city
. has not done 50, and.set a hearing on the
-~show.cause order for-March 29,-2004. On
February;-19, 2004, the city-filed .a cross-
. ‘complaint for declaratary relief against the
State of California in- Proposition:22 Legal
'+ Defense, seeking a .declaration that the
California statutes that deny. the issuance of
marriage llcenses to same—sex couples are
unconstmmanal

*1072 011 February 27, 2004, the Attomey General
filed in.this court a petition for an original writ of
mandate, -prohibition, certiorari, and/or other relief,
and & request for an immediate stay:’ ‘The petition
asserted that the actions of the city officials in issuing

marriage licenses *‘to ‘:same-sex. - couples and

solemnizing and registering the.marriages of such
couples are unlawful, and that the problems and
uncertainty created by the growing number of these
marriages justify intervention. by this court. The
petition-pointed out:that despite a.directive issued by
the - state Registrar . of. Vital Statistics, the San-
Francisco County Recorder had pot ceased the
practice of registering marriage certificates submitted

by ~same-gex* couples -on forms other than those

approved by the State of California, and that .officials-
of «the federal- Social Security Administration had'
raised questions regarding that egency's processing of*
name-¢hange dpplications: resulting “from California
marriages:=not - confined to-dinglessex marniages--
becanse of the uncertainty as to whether certain
marriage - certificates- issued:in California: are  valid
under state law. Noting that "[t]he Attorney: General
has the constitutional:duty to_see that the laws of the
_state are- uniformly «and ‘adequately -enforced" (see

the. e:usnng "coﬁﬂxct and -uncertainty, and.-the

potentiai for- fm‘me ambngulty, instability, ***234.and

"inconsistent . : administration. among - -various

junsdwtwns and levéls .of government,: present a-
legal issue of statewide.importance that warrants -

immediate intervention by:this Court." The petition

requested. that ‘this court issue an order (1) directing-

the :local ~officials to cumply with the applicable
statutes in -issuing ‘marriage-licetises and certificates,
(2) declaring invalid the same-sex marriage licenses
and certificates that have been issued, and (3)

), therpetition maintained that -

- directing the city- to refund any fees collected in’

connectlon with such licénses and certiﬁcates

Antlclpatmg that the fespondent city officials likely
would - oppose the petition by arguing: that the
applicable state laws are unconstitutional;the petition
maintained that such-a ¢laimcould not-justify the
officials' issuance of same-sex marriage licenses in
violation of state law "because article III; gection 3.5
of the California Constitution prohibits administrative
agencies from declaring state laws unconstitutionsl in
the absence of an appellate court determination." The
petition ‘asserted that "[tThe:-county is a -political
subdivision of the state .charged with administering
state .government, and local registrars' of vital

" statistics act as state officers. The state's agents at the

local level sunply cannot: refuse to enforce state law."

*1073 Although the Attorney General's petition
acknowledged that ‘the court could grant.the relief
requested in the petition without reaching the
substantive question of the constitutionality of the
Californiastatutes’ limiting marriage to a man and &
woman, thepetition urged that we. also resolve the .
substantive -constitutional -issue at this time, arguing
that "[a)s the:issues presented are pure legal issues,
and there is no need for the development of a factual

record, these issues are ready-for this'Court's review."

* On February 25, 2004, two days prior to the filing of

the:petition ih-Lockyer, the-petition in Lewis was filed
in this court. In Lewis, three residents.and.taxpayers
in:the:City and County of-San-Francisco sought e writ
of mandate to compel the county clerk to cease and
desist.issuing marriage licenses to couples other than
those who meet state law marriage requirements and
on forms that do not comply with state law license
requirements, and also sought an immediate stay
**467 .pending. the court's determmatwn of‘ the
petmon S :
After- recewmg the -petitions in Lockyer and Lewi.r
we-requested that the city file an-opposition to the
petition :in. edch case on:or.before ‘March 5, 2004.
The city filed its.opposition to the petitions on. March
5, arguing that the provisions of article I1l.” section
3;5 -of the California..Constitution -donot -apply::to
local -officials. and that, in any e€vent, under.the-
supremacy clause of the United- States Constitution,-
California- Constitution article III, section 3.5-could
not propefly be applied :to preciude -a:iocal official
from. refusing to -énforce. a::statute that ‘the official
believes violatesthé federal Constitution. -1With
regard-«to thé.question of the comstitutionality of
California’s:statutory ban on same-sex:marriages, the
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opposition maintained that "the issue is one best leﬁ
10 the lower courta in the first instance to undertake
the extensive fact-finding that will be necessary.”

FNZ, The petition in Lewis--filed by parties
who maintain -that the existing California
marriage
gimilarly took the position that "[t]he
constitutionality of the marriage laws is an
issue best left to full development in the
lower courts." )

On March 11, 2004, we issued.an order: in both
Lockyer and Lewis directing the:city officials to show
cause why :a writ of mandate should' not issue

" requiring the. officials to apply and abide by the
current- California -marriage statutes in the absence
*#%235 of a judicial detzrmination that the statutory
provisions are -unconstitutional. . .Pending our
determination of these matters, we directed the
officials to enforce the existing marriage statutes and
refrain from issuing marmriage licenses or certificates
not-authorized by'such provisions.. We also stayed all
proceedings in ‘the two .pending -San Francisco
County SuperiorCourt cases--(the Proposition 22
Legal Defénse action and the Thomasson v. Newsom
action), but specified that the stay "does not *1074
prechide the filing of a separdte actiofi in ‘superior
court raising a substantive constitutional chalienge to
the current marriage wutes "

Our March 11 order also speclﬁed that the return to
be filed by the CIty officials in each case was to be
limited "to the issue whether respondents are
exceeding or acting outside..the scope of their
authority in. refusing- to enforce “the provmmns of

Family Code sections 300, 301, 308.5,.and.355 in the
absence of a judicial: determination that such
provisions are unconstitutional,"” and that in
addressing this issue, the return “should discuss not
only-the applicability and effect-of article [11,-section
3.5 of the-California Constitution" but also any other
constitutional :-or .statitory. provigions or legal
doctrines that bear on:the question whether the c1ty

-officials acted outside-the scope of their authorityin-

refusing to comply. with the applicable statutes in the
absence of a judicial determmatmn that the statutes
are uncanstxtut:onal ' : .

. Our March 11 order further established an expedlted

briefing schedule-and indicated that the court would
hear -oral argument in ‘thése matters at its.late- May-
2004 ‘or June. 2004 oral argument. calendar. . After
receiving the briefs filed by the parties and numerous-

statutes are ' constitutional--

amici curiee, we requested that the parties file
supplemental letter briefs -addressing several
questions relating to the validity of the. -Toarriage
licenses and certificates-of registry of marriage that

.already had been issued or registered by city officials

to or..on:-behalf' of same-sex: couples. The
supplemental briefs were timely filed, and the cases
were argued before this court: on May 25, 2004,
After oral argument, we filed an order consohdatmg
the two cases for decision:-

. n '

I_l It is well settled in Caht'orma that "the

Legistature has full contro} of the subject of marriage

and may fix the conditions ;inder which the marital

status ‘may be created or terminated...
«Cal,

I‘ .( CC! g ]:
d

"“The regulatmn of marriage and dworce is solely

within the province of the Legislature, except as the
same may be: restncted by the: Constnuuon " {Beeler

the pnmacy of the Leglslamre's role 1in this area, we
begin by setting forth the relevant statutes relating to
marriege that have-some-bearing on:the issue-before
us. As we shall **468 see, the Legislature has dealt
with:the subject of marriage in.considerable detail.

As applicable to the issues presehted»-by this cﬁse; the
relevant statutes dealing with marriage are contained
in the Farru]y Code and the Health and Safety Code

*1075 The provisions regardmg ‘the valuhty of

mamage are set forth in gx_m x ggde sectmns 300 to
310.-

Section.SOO provides--:i:r full: '!Marriage'.is a
personal relation. avising-out of~a civil- contract
between a man and -a woman, to which-the‘consent of
the parties capable ~of .making :that contract is

. necessary.  Consent - slone does'-itiot - constitute:

marriage. Consent must be followed by the issuance
of & license ‘and solemnization.as authorized ***236

“by this division, except as provided by Section 425 [:

[FN8]] and-Part-4 (commencmg mr.h Secuon 500) [
[FN9])" (Italics added) RO

FN8. Famnlx Code. sectlon 425 prowdes "If
no record of the solemnization of'a marriage
previously contracted is knownto exist, the
parties ' ‘may -purchase: & License and
* Certificate of ‘Declaration .of Marriage from
the county .clerk - in- the parties' :county of
residence.”  Family Code section 350
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provides that "[bjefore declaring a
marriage pursuant to Section 425, the parties
-shall first obtain a marriage:license from a

. county clerk."- As-the Court of Appeal

: explamed 7in Qtate o,t Degggg, gggra, 97
[section:: 425]

"[t]he purpese of the
‘procedure’ is to create a record of an

otherwise unrecorded - marriage,  thus
focusing on the registration requirement, as
opposed to the licensing requirement." The
section 423 procedure has no bearing on the
issues presented by this case. -

m& 354 of dlzxsmn 3 of the: Eamlly Code
{8 §  500-536) governs confidential
" marriages.  With..respect to the issue

presentéd in this -case, the provisions

governing confidential marriages parallel the

- provisions goveming . ordinary - marriages.
» (Compare, e.g; Fam.Code § _ 505
:[specifying form of confidential marriage

- license] with' Eam,Co'de',§ 355 [specifying

form of ordma:y mamage Ilcense] ) .

Segg'gg 391 prnwdes ."An unmamed male -of the
age of 18 years or.older, and an-unmarried female of
the age of 18 -or older, and not otherwise disqualified,
are capable of consenting to and consummating
) mczrr'iage~ " (Itallcs added.)

_Eggg_ué provndes "Only marrmge between a
man and a woman is. valid or recogmzed in

Calb"omza. (Italics added:) .

In the. opposmon ﬁled in thls court, the c:ty takes the
position that neither section 301 nor section 308.5 is
relevant to the:question whether current:California
statutes limit mamiages performed in.California to
marriages between:a man-and a woman, [FN10] but
the city concedes that:gection 300, both *1076 by its’
terms-and its -purpose, imposes such & limitation on
marriages performed-in-California. [FINL1] Because
we - agree :that-gection 300 .clearly- establishes that
current California -statutory law - limits;mariiage to
couples-comprised-of a:man and: & woman, we need
not and do not ***237 address the scope or:¢ffect of
sections 301 and 308.5 5 in thls case. )
ll !
EH] ; Wlth respect 1o gection 301—wh1ch
- s noted-above, provides that "an unmarried
male of the-age of:18 years or-older, and an
. unmarried female: of the age of 18 years or
-~ older; ... are-capable of consenting tc and
consummating - marriage"--the + opposition

filed in this court maintains that “the statute
iis silent-as to whom an unmarried male and.
an unmarried female may marry, and thus is

irrelevant." Petitioners maintain, by
contrast, that gsection 301 clearly

contemplates that -a -marriage will be
consummated - between .an unmm'ned male
and unmarried female.-
With -regard to g_m_qg_lu—whlch
provides .that "{o]nly marriage between a
man ‘and woman is valid or. recognized in
California"--the opposition maintains that, in
light of the provision's history, "[t]his statute
is irrelevant to the case at hand because it
addresses only - out-of-state marriages.”
Petitioners assert, by contrast, that by
specifying that only marriage between aman
- and woman is "valid" or "recognized" in
.. California, gection 3085 addresses bm‘h ins
- gtate and uut-of-state marriages. o

: 'FNll The language in: Eatm!x Qode gectlo
. 300 specifying that marriage is-a- relation

"between a man-and a woman" was adopted
‘by the Legislaturein. 1977, when :the
provision ‘was set. forth in former section
4100 of the Civil Code. (Stats.1977, ch. 339,
-§ 1; p.-1295, introduced as Assem. Bill 607
-(1977-1978 Reg.: Sess.).) The legislative -
history of-the measure ‘makes. its- objective
clear, (See Sen,~ Com. on Judiciary,
Analysis of Assem. Bill No. 607 (1977-1978
Reg. Sess)) as amended ‘May 23, 1977, p. ¥
["The purpose of the bill is-to-prohibit
persons- of the .same' sex from entering
lawful marriage"]:) The-provisions.of Civii:
- Code former section 4100 were moved to.
Fainily Code section 300 when the Famity
Code-was enected in 1992. (Stats. 1992 ch.
162,§ 10,p.474)

The . Falmly Code -provisions. relating to mamage
licenses and to the certificate of **469. registry of
marriage are:set forth-in Eamily.Code sections 350-to
360, These statutes provide that "before-entering a
marrizage, ... the parties shall first obtain.a-marriage
license from a county.clerk”™ (Fam-Code. § 350); and.
the. provisions ~state . what: information must -be.
contained on the license (Fam.Code;§: 351)-and
place the responsibility on the county clerk to ensure
that :ithe - statutory - requirements for obtaining - a
marriage license are satisfied. (Fam.Code, § ::354.)
The statutes-also specifically -provide-that the forms
for/(1) the application:for a marriage license, (2):the
marriage license; and-(3) the certificate of registry of
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martiage that are to be used by the county cletk and "Before entering a marriage, or declaring a
provided to the applicants "shall be prescribed by the marriage pursuant to Section 425, rhe
State Department of Health Semces " (Fam. Code, § parties shall first obtain a marriage license
§ 355, 3_2,)_[2_!:&_1 : ST from a county clerk." (Italics added.) .

FN12. Family Code section 350 provides:

Section 351 provides: "The marriage license phall show all of the 'following:'
[f 7 (a) The identity of the part:.es to the marrlage 11 (b): The parties '

real and full names, ‘and places of repidence. [ ] (c) The parties' ages: "

Section 354 provides' " (a) Eath applicant for a marriage licenBE‘may”be
required to present authentic identification as’ to name. (1) (B) Por the
putrpose of: ascertaining the facts mentioned or reguiréd in this part; ‘if the:
clerk deéna it necessary, the clerk may examine the applicants for a marriage
license ‘cn oath at the time of the application. The ¢lerk shall reduce the" - °

~examination to writing and the applicants shall sign it: [{ ] (e) If"
necessary; the clerk may request additional documentary proof as ‘to, the

‘accuracy of the facts stated. [f ] (d) Applicants for a marriage license shall
not be required to atate, for any purpose, their race or color." (Italics
added ) - - ! T “.‘. . T

Section 355 provides: "(a) The'forms for the application for a marriage
license and the marriage license shdll be prescribed by the State Department
of Health Services, and ‘8hall be adapted to set forth the facts' required in
this'part. .[{'] (B) The fofm for the application for a marriage license shall
in¢lude an affidavit on the back, which the applicants shall ‘sign, affirming
that theythave recéived the brochure provided for in Sectlon 358. [1 ] (c) The
affldavit requlred by subdivision ' (b) shall state ' :

' AFFIDAVIT
I acknowledge that I have recelved the brochure titled

A e = e e e e e s e e

- e - - e o ey ey e e o =

Signature of Groom ' : Date

.....

[Enduofnsection ass.]» (Itallcs added. )

Section 358 prov1des "(a)-Appllcanta for a marriage license-shall obtain-

- from the county clerk issuing the license, a certificate of regist¥y of -

’ marridgéaﬁ[ﬂ ] (b} The contents of the certificate of registry are as provided

‘#in Division 9: (commencing with Section 10000} of:the Health-and Safety Code. -
[f 1 {c) The certificate.of registry shall be filled 'out by the“appligants, in °
the pregence of the county clerk issuing the marriage license, and shall .be = -
presented- to. the ‘person solemnizing. the marriage: [§.]. {d) -The person:
solemnizing the marriage. shall complete the registry and shall cause.to be
entered .on the certificate«of registry the signature and.address of one
witness to the marriage -ceremony.. [{ ] (e) The:certiflcate of registry- shall
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be returned by the person sclemnizing the marriage to-the' county recorder of
the county 4n which:the license was issued within 30 days after .the-ceremony.
1§ 1 {£).As.used in this division, 'returned' means presented-tc the ...
appropriate. person .in person, or postmarked, before the explration of the

specified time period." (Italice added.)

*1077 Provisions regarding the solemnization of
marriage are set forth in.- Family Code sections 400 to
425. These statutes contain a list of the numerous persons
who may solemnize & marriage under California ***238
© law (Fam.Code § 400), and require the person
solemnizing a marriage (1) to require the applicants to
present the marriage license to him or .-her prior to
solemnization (Fam.Code, § 421), (2) to sign and endorse
upon or attach to the marriage license a statement, "in the
form prescribed by, the . State Department of Health

Services," setting forth specified information (Fam.Code, -

§ 422), and (3) to return the marriage license, with the
requisite endorsement, to :the .county recorder of the
county in which the license was issued within 30 days
after the marriage ceremony. **470 (Fam.Code, § 423)
[EN13] -

FN13. Family Code .section 421 provides in
relevant part: "Before solemnizing .a marriage,
the person solemnizing the marriage shall require
the presentation of the marriage license...." ..,

Section 422 provides in relevant part: "The

person solemnizing e marriage shall make, sign, -

and endorse upon or attach to the marriage
license a statement, in the form prescribed by the
State Department of Health Services, showing all
of the following: [ ] (a) The fact, date (month,
day, year), and place {city and county) of
solemnization. [{ ] (b) The names and places of
residence of one or more witnesses to the

ceremony. [{ ] (¢) The official position of the

person solemnizing the mamiage...." (ltalics
added.)

Section 423 provides: "The person solemnizing
the marriage shall return the marriage license,
endorsed as requiréd in Section 422, to the
county recorder of the county in which the
license was issued within 30 days after the.
ceremony." (Itahcs added) .

The Health and Snfety -Code contams numerous

additional provisions prescribing in-detail ‘the procedures
governing ‘marriage licenses - and - martiage *1078

certificates as part of -the  state's registration ~and
maintenance of vital statistics. .These statutes designate

the Califomia Director of Health ‘Services as' the -State

Registrar of Vital :Statistics (Health. & SafCode, §
102175) and provide that "[e]ach live birth, fetal death

death, and marriage that occurs in this state -shall be
registered. as provided in this part om the prescribed
certificate forms ..." Saf.Code 102100
italics added.) The stalutes also. specify that “[tlhe State
Registrar is charged with the execution of this part in this
state, and has supervisory power over local registrars, so
that there shall be uniform .compliance with all. the
requirements of this part " (Health & SafCode, . §
102180, italics added), that."[t]he Atiorney General will
assist in the enforcement of this part upon request of the
State Registrar" (Health & Saf.Code, § 102]195). and that
"[t)ae: State Repistrar shall prescribe and furnish. all
record forms for use in carrying out the purpose.of this
part, .. and no record forms or formats other than those
prescribed shall be used" (Heslth & SafCode, '§
102200, italics-added.) [FN14] The code also contains a
specific provision pertaining to all of the official forms
related to marriage, which expressly provides that. "¢ Jhe
forms for the application for license to marry, the
certificate of registry of marriage including the license ta
marry, and the marriage certificate shall be prescribed by

. the State Registrar." (Health & Saf.Code..§ 103125,

italics added.)

!~ FNI4. The Health and Safety Code contains a
nutnber of additional provisions that demonstrate
the state's overriding interest in the uniform
application of the state's marriage laws. (See,
e.g., Health & Saf.Code, § § 102205, 102215.)

The relevant Health and Sdfety Code statutes also specify
that "[tlhe county recorder is the local registrar of
marriages and shall perform all- the duties of the local
registrar of marriages" (Health’ & Saf Code, § 102285),
and that “[e]ach local registrar is hereby charged with the
enforcement of this part in his or-her registration district
under the supervision and direction of the State Registrar
and shall make an immediate report to-the State ***23%
Registrar of any violation of this law.coming to his or her
imowledge.” - (Health & SafCode § 102205, italics
added.) The ‘statutes.-also- provide that "[t]he local
registrar of marriages -shall - carefully” examine each

- certificate before acceptance for registration -and, if it is

incomplete or unsatisfactory,. he or-she shall require any
further:information to be furnished as may be necessary to
make the record satisfactory ' before acceptance - for
registration.” (Health & Saf Code, § 102310.
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- Pursuant to.the foregoing provisibns, the State Registrar
of Vital Statistics - (who, as noted, is also the California
Directot::of -Health Services) has prescribed a -form—

Department of: Health Services Form -VS$-117—which -

serves ‘as-the application for license to marry, the license
to marry, and the certificate of registry of marriage. One

of the principal. California “family law practice guides

describes the relevant portions of-the form as follows:
"The %1079 first three sections of the form. (Groom-
Personal :Data,; Bride Personal  Data; and Affidavit)
constitute the application. for :license to marry. The
personal data sections are filled out by the court clerk,
using information and/or documents provided by the
gpplicants. ‘The bride and groom must both sign’the
application (see **471 lines 23: [entitled Signature of
Groom], 24 [entitled Signature. of Bride) ) after -the
personal data sections have been.completed. - The fourth
" section of the form (lines 25A-25F) constitutes the license
to marry. This section is to be completéd by the clerk." (1

procedures to be followed and the public officials who-are
entrusted with carrying out these procedures. In light of
both the historical understanding reflected in this statutory
scheme -and -the. statutes' repeated emphasis-- on:uthe
importance of having-uniform:rules and procedures:apply

_ throughout the ***240 .state' to the subject. of marriage;

*1080:there can-be.no question but, that marriage is 2
matter of "statewide concemn" rather than a "municipal:

affmr"(see alOonst,gz ,§§ ,56 see, . ag,
. C

P.2d 916).‘and that state statutes dealmg wrth mamage
ptevail over. any - confhctmg lncal charter prov:slon_
ordinance, or prachce ,

- [31141 Fm‘thennore, the relevant statutes also: reveal that

Kirkland et al.; Cal-Family Law: Practices and Procedure :

" (2d ed: 2003) Valldlty ofMamage Forms, § °10. 100[11
p. 10-80) :

The city acknowledges that: the county clerk altered. the
form' préscribed by the' State Registrar-of Vital Statistics
by - replacing - references “to--:"bride," “groom," .and
"unmarried man and unmarried -woman" -withireferences

to "first .applicant,” "second -applicant," and ."unrmarried -

individuals," that-the county clerk further igsued marriage
licenses to same-sex couples, and that the county recorder
registered certificates .of registrvi:of marrage for such

couples, despite the knowledge of thése officials_that the,

currentCalifornia statutes.do not authorize such actions.’
The ¢ity -defends:the actions: of these -officials on'the
ground that-they:were based: on the -beliefsthat the
statutory restriction in-California iaw-limiting marriage to
- & man and a woman is unconstitutional, The principal
question before us is whether the local officials exceeded
or acted outs:de of their authonty in ta.kmg these actlous
, . ) m oo e )
In light,of-.severa]. questions raised by the briefs 'filed: by
the city in-this court, we begin with & brief discussion of:
the:respective roles of state and local:officials with regard
to the enforcement of the marriage statutes (in'particular;
the issuance of marriage Jicenses and the registering of
marriage certificates), and of the nature of the duties of
locd]-cfficidls under the applicable statutes. .- -
, oA CEET .
[2]:'As is demonstrated by the -above .review .of the
relevant: statutory provisions, the-Legislature:has enacted
a - comprehensive .scheme regulating marriape in
California;--establishing - the substantive standards for
eligibility ‘for ‘marriage and setting “forth in detail the"

the only local officials to whom the ‘state has «granted
authority to act with regard to matriage licenses and
marriage certificates are the county clerk and the county
recorder. The statutes-do not.authorize -the mayor of a
city-(or city and county, as is San:Francisco)-or-any other
comparable Jocal official to take any action with regard to
the process of issuing marriage-licenses -or registering
marriage certificates.  Although a mayor ‘may have
authority under a local'charter-to supervise-and control the
actions of a county clerk or county. recorder with regard to
other subjects, a-mayor has no authority to expand or vary
the authority of a county. tlerk-or county recorder to grant
marriage licenses ‘or register marriage certificatés under
the governing state statutes, or to'direct those officials to
act in contravention of those statutes. (See, e.g:; Coulter
. Cal.. - .P:_1201"A public public
off icer.is'a publu:iagent and as such acts only onbehalf of
his principal.... The most general characteristic of a public
officer ... is that a public duty is delegated and entrusted
to him, as agent; the.performance of which is an exercise
of a part of the governmental functions of the particular
political unit for: which ‘he, as agent, is actmg" (ltalics
added) ) Sacramento v, Simmons{1924):66- Gal.
24:25 225 P..36:[when ‘state statute designated ]ocai
health officers as’local registrars of vital:statistics, "to the
extent [such officials] .are discharging such duties they. are
acting as state-officers. - They are state officers performing

" state. functions .and -are under the: **472 exclusive

Jurisdiction of:the state: reg:strar af wta.’ .vratrsrrcs "
(italics -added) }; - Boss. v, 19 :
794;:166 P -843 [city clerk, whan acting'as local reg:strar-
of' vital smtlstxcs under state law, ig state ofﬁcer] ) P

I_l Accordmgiy, to the extent the mayor purported 1o
“direct" or. "instruct":the-county -clerk and"ithe :county
recorder to .take .specific.actions.with regard: to -the
issuance :of. marriage -licenses':or ' the - registering of
marriage certificates,” we conclude:he:exceeded the scope

of his authotity. (See; e.g., Sacramento v.. Simmons,
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APD.. : : ) . [FN15}
Furtherinore, nﬁ ‘the- county ‘clerk or the:county recorder.
acted-in-this case in contravention of the *1081 applicable
statutes solely“at the behest of the: mayor and-not ‘on the
basis:of :the official's own determination that the statutes
are ;unconstitutional; such official @lsc would dppear:to
have acted .-improperly - by. abdicating :the - statutory
responsibility imposed: directly .on.him or her as a state
officer. . (See, 'e.g.,. ***241C g iifornia .Radmactrv
niqils F i

' _,5_1., dlsapproved on another-pomt in grmez Vgilgu Fire -
Protection Dist..v.. State of California 225 Cald

287, 305 fn 5, 105 CalRpir.2d 636, 20 P. 3d 533 ["An
executive or. administrative officer can no more abdicate
responsibility for-executing the laws than the. Legislature

- can: be permitted to usurp 1t“] ) -

ﬂﬂj_., In the mavors: Februauy 10 letter to the
county clerk; the-mayor simply "request[ed]" the
clerk to determine:what changes should be made
to. the .forms .and:documents used to apply:for
. - and issue marriege licenses..:In the .opposition-
and -supplemental ‘opposition filed in this court,
‘however; the city states that the mayor "directed
the County Clerk's Office to.;arrange -for the -
issuance. of marriage.. licenses to -same-sex
-couples! and that - "Alfaro was " not' the
decisionmaker with respect to San,Francisco's
+issuance of':marriage licenses; to .same-sex
. couples. - She-and the other employees iwithin the'
-Courity Clerk's Office issued marriage licenses to
such coupleSrbecause Mayor Newsom told them
1o dosso.™ - ‘

Although it .is: not-‘clear that-the .county clerk and the
county recorder acted .on the-basis of -each-individual
officisl's own opinion ‘or détermination &s to ‘the
unconstitutionality..of the.applicable statutes (see fn. 13,
ante- ); -and ithe actions of-these officials might be
_vulnerable it challenge :on -that -ground -alone; it is
nonetheless appropriate in- this -case- to :address the
question whether-a public official may refuseto enforce.a
statute . when ‘he or she .determines the statute to be
unconstitutional. The city maintains that-when,-as here, &
public official has asserted in a mandate proceeding that a
statutory. provision that:the :official has refused to enforce
is unconstitutional;.a court may not: issue-ia..writ- of
mandate to compe} the official to perform a ministerial
duty. prescribed -by. the statute unless the court.first
determines that:the statutedis  constitutional. If; howsver,
the controlling rule-of lawrequires-such .an official:to
carry-out-a-ministerial-duty dictated by statute unless and
until the statute -has been judicially -determined to be.
unconstitutional, -it-follows that such: an' official cannot

compel a court to rule on the constitutional. issue by
refusing to apply the statute and that-a writ: of mandate
properly may issue, without- a.judicial determination of’

" the statute's constitutionality,. directing’ the official to

comply with the statute.mnless:and unti] the.statute-has
been judicially 'determined to be unconstitutional.
Accordingly,- in deciding whether-a wiit,.of mandate.
should: issue, it-is eppropriate.to-determine -whether the
city ..officials - were obligated to comply Wwith .the
ministerial duty prescribed by statute without regard to’
their view of the constitutionality of the statute.

. st e B : oL
[61[7] In addition; we believe it-is appropriate to clarify at-
the outset that; under the statutes reviewed abave, the
duties ofthe county clerk and:the county recorder at issue
in this case properly.are characterized as ministerial rather
than discretionary. ~Wheii the substantive. and-procedural -
requirements *1082 - established by: the .state . marriage-
statutes are satisfied, the county «clerk and the county
recorder each has the respective mandatory: duty to issue a
marriage license and record a certificate of registry of
marriage; in that circumstance, the officials have no
discretion. . to- withhold-a marriage license or refuse to
record a marriage:certificate. By the same **473 token,
when the -statutory requirements have not been met, the
county:clerk and the county recorder are not granted any"-
discretion under the statutes to-issue a marriage license or
register.e certificate of registry of marriage. : As we: stated
recently ‘in. MJMMM
High School::Dis
CalRptr.2d 811:62 P.3d:54; " 'A mm:stennl acms»an act
that a.public officer is required-to perform in a prescribed
manner in obedience to the mandate of legal duthority and
without-regard to his:own judgment.or.opinion concerning
such act's: propnety or- unpropnety, when a glven state of'
facts exlm'" et w

Thus the issue before us is whether under Caltfomla law
the authority of a local executive official, charged with
the ministeria) duty of enforcing a state statute, includes .
the authority.to disregard the statutory.requirements when
the official .is of the -opinion the . provision is:
unconstitutional***242 bt :there has been no- Judmal
determmatmn of unconstlmuonahty :
:' el h - . -Iv Ll AitTie T
[8] In the opposition and 'sﬂpplemental opposition filed:in :
‘this. court, the city maintains that a local executive
official's general duty and authority to apply the law -
includes the -authority -to refuse.:to ‘apply 2 statute,
whenever- therofficial belisves:it-10-be unconstitutional,

- even -in the: absence: of & judicial determination of

unconstitutionality and even when the iduty prescribed by .
the statute is ministerial. The city -asserts..that'.such

Copr: © Bancroft-Whitney and West Group 1998
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suthority flows from every public ofﬁcial-'s duty "o
conform: {his .or her] acts.to constitutional norms.” The
Attorney General argues, by contrast, that it is well
established that a.duly enacted statute is presumed to be
constitutional, and he maintains-that "the prospect of local
governmental officiais unilaterally defying state laws with
which they.disagree:is untenable and inconsistent with the
precepts of our legal system."

As we shall explnm,lwe conclude thet a local public
official, charged.with the ministerial.duty of enforcing a
statute,  generally does not have the authority, in the
absence of a judicial determination-of unconstitutionality,
to refuse to enforce the statute on the basis of the official's
view that it isiunconstitutional [Fi61]

EN]G As mdlceted the issug presented in this

case is purely whether a local official may refuse '

. to.apply..a statute solely on the basis of the
- official's view that the statute-is unconstitutional.
There is no claim here:that the officials acted as
they did because:of questions-regarding the
proper interpretation-of the applicable statutes or
because of doubts. as to.which of two or more
- competing .statutory provisions to. apply. (Cf
Burlingion ﬁarthem & Sag;a Fe Ry Co. v

‘CaL.Aps .I4th‘881 887-88

Cal.Rptr.3d 503

Here, the officials. acknowledge that the current -

California, statutes limit- marriage to: a8 union
between a man and a woman, and concede that
they refused to: apply the reievant statutory
. provisions solely:,because of a belief that this
statutory requirement is unconstitutional.

*1083 A
In the mmal petmons filed in .this matter, petitioners
relied primarily on the provisions of article ITL, :section 3.5
of the California Constitution (hercafter generally referred
to as article JII. section 3.5) .in- maintaining that the

challenged actions of the lucal officials-were mpropcr

:clc +JI.-__section 3.- provides: in full:. “An
administrative agency, including-an administrative agency
created by-the Constitution -or.an. initiative statute, has no
power: []-] (a) To declare a statute unenforceable, or
refuse to enforce a statute, on-the basis:of-its being
unconstimtional un]ess &Bn appellate court has ma'de a
To declare'a sta.tute unconstltunqpal [f]-(c) To declare a
statute unenforceable, or to refuse to enforce a statute on
the :basis that -federal iaw-or federal regulations prohibit
the enforcement of. such statute unless an appellate court
“has ‘made.a determination that the enforcement of such
statute is prohibited by federal law or federal regulations.”

Article. ITI, section 3.5 does not- define the term
"administrative agency" as used in this, constitutional
provision, Petitioners maintain thet in light of the purpose
of the provision; the-term "administrative agency” should
be -interpreted- to include local - executive - officials,
pamcularly local officials who **474 are acting as state
officers :in carrymg out a function presenbed by state
statute, . :

A_digle_ﬂ_l_.ie_ctms'-i--was'prmsed--by the Leeislﬂm
and placed before the voters as Proposition 5 at the June |
6, 1978 ***243 election,- and - was adopted by - the
electorate. The ballot argument in favor of Proposition 5,
contained in the election .brochure distributed to voters
prior to the election, stated-in part: “Every statute is
enacted -only. after a long and exhaustive: process,
involving .as many as four open. legislative committee
meetings where:members of the public- can. express their
views.. If.the agencies question-the constitutionality- of a
measure, they can present testimony at-the.public hearing
during legislative consideration. Committee. action -is.
followed by full consideration by:both houses- of the
Legislature. (] 1 Before the Governor signs or. vetoes &
bill, he receives analyses from the agencies which will be
called upon to implement its provisions. If the
Legislature: has passed the bill over.the objections of the
agency, the Govemnor .is not likely to ignore valid
apprehensions of his department, as he is Chief Executive
of - the - State .and is- *1084 responsible for most of its
administrative functions. [f..] Once-the iaw:has-been
enacted, ‘however, it does not make sense’ for an
administrative agency te refuse to camry-out its legal
responsibilities .because the agency's members have
decided the law js invalid. Yet, administrative agencies'
are so doing with increasing frequency.. These agencies
are all-part of the Executive Branch - of government,

.charged with, the:duty of enforcing: the law. ' [{§-]-The

Courts, however, constitute :the .proper forum for
determination of the validity of State statutes. There is no
justification for.forcing, private. parties to go to ‘Court in
order to require agencies of government to perform the
duties: they ‘have sworn to perform: -[{*] Proposition §
would prohibit the-State agency -from refising to act
under such .circumstances,-unless an appellate court has
ruled the-statute is -invalid. [Y.} :‘We urge you.to support
this Proposition:, 5 in" order. to .insure:that appointed
officials-do not refuse to carry out their.duties by usurping
the-authority of .the Legislature and the Courts. Your
passage of Proposition 5 will help preserve the concept of
the separation. of -powers 'so.-wisely: adopted by our
founding fathers.” {(Ballot Pamp. Primary:Elec, (June 6,
1978) argument in favor of Prop::5, p. 26.) -Petitioners

. maintain that-the rationale set forth in this ballot argument

applies to. local executive -officials .65 ~well as state
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administrative agencles, and thus that the term
"administrative- agency” as used in the provision properly
should be construed to apply to local executive officials.

The city vigorously contests pétitioners' suggested
interpretation of article III, section 3,5, maintaining that
this' provision is addressed only to'state, not local,
administrative agencies; and that in any event the local
officials here at issue are not an "adrninistrative agency”
within the meaning of article III, section 3.5. The city
concedes there may be some anomaly in grticle L
section 3.5's application only to state administrative
agencies and not to local executive -officials, but insists
such an anomaly “would:-not be license to rewrite Section
3.5 end give’it a meaning nobody had in 'mind when it
was- passed:"  The city. argues that "[t]he: voters were’
responding . to e’ - specific .problem :[involving state.
administrative agencies] when they enacted Section 3.5

and they chose specific means to address that problem. In
the end, if some in hindsight question the wisdom of that
choice,: the. answer 'lies in -amending  California's
Constitution, not judicially rewriting it." In.sum, the ¢ity
agserts that the existing terms -of article [T section 3.5
cannot: properly. be mterpre.hed to include local -executive
officials. '

Although one . Court. sof Appenl ‘decision contains
language directly supporting petitioners' argument that
article- III, section:-3.5's reference to - administrative
agencies properly is interpreted to include local executive

officials ‘such as county clertks ***244(Billig v. :Voges -

1 223.C : 2 tr, ‘91 (Billig

)), the city meintains thét-the question of the properscope -

of article J11;-section 3,5 never was'Taised in Billig, and
further that the *1085 pertinent language in Billig clearly
is -dictum. - Accordingly; the city argues, the appellate
court'’s ‘decision in, B:’[lg‘g‘ cannot- properly’ be viewed as
resolving **478 the issue: whether article III. section 3. 3
applies to local ufﬁcxals IEHI 71 -

: m.ln illig, supra, 223 Cal. App.3d 962, 273
+CalRptr.- 91;the plaintiffs had. submitted a
- referendum péetition' to the city clerk,-but- the
clerk-refused to process the petition or submit: it

to the'city council:beceuse the petition did not

. include the full'text of the challenged-ordinance,
as required 'by - gection 4052 of the Elections
Code, /The * plaintiffs.then - sought a writ- of

mandéte in superior ‘court -against the"clerk,’

clainiing that this official's authority was limited

to determining  whether there were -sufficient-

sigriatures on the petition ‘and did not extend to

A re_lectmg a petition -for noncompliance with

.'section: 4052. The trial court ruled against. the
plaintiffs and thie Court of Appeal affirmed.

_ observed:

‘determined that a
- unconstitutional.- (Cal.-Const., art. JH;'§ 3.5))

The appellate court expleined-in Billig that-the
city clerk's duty “is'limited to the ministerial
function of ascertaining whether the-procedural -
requirements for submitting'a petition have been
met" (Billig, supra;:223 Cal.App:3d at pp. 968-
969,273 ‘Cal.Rptr. 91), and found that Elections

- Code section 4052 “involves purely. procedural

requirements for submitting a ‘referendum
petition. Therefore a city clerk who refuses to
accept a petition for noncompliance with the
statute is only. perfonning a ministerial ﬁmctiiin
involving no exercise of dlscretwn (B:‘lg’g,

p. 969,273 Cal Rptr. 91.) '
Stating that the city clerk lacked discretion not to
enforce the statutory provisien/~the Court of
Appeal discugsed article I, section 3.5 and
"Administrative agencies, including
public officials in ‘charge of such agencies, are
expressly - forbidden from declaring- statutes
unenforceable, unless -an appellate' court has
particular " statute s

[Elections ‘Cede]- [s]ection 4052 has-not been
declared unconstitutional by an appellate court in

-thisstate. ‘Consequently, the gffices of city clerks

throughout the state are mandated by the
[Clonstitution to implement and -enforce the
statute's procedural requirements. i In.the instant
case, respondent -had' the -clear and present .
ministerial duty to refuse to process appellants’
petition because it did not comply ‘with the

-proceduraI requlrements ‘of ggqmm_i_ "
__;l_lM italics added. )

969, 273

Although the italicized language in Billig
supports petitioners" position with regard to the
scope of article II1 -section 3.5, there is no

-indication ‘that any. party ii RBillig raised “the

argument that atticle II1;: séction 3.5 applies only
to state agencies and not to- logal agencies or
officials, and thus the court in- Bfllig-had ‘no

. occasicn to resolve that issue. Moreover, in any

event the discussion of article ection 3.5 in

. Billig-clearly was dictum, because an analysis
- and resolution of the scope of that constitutionat

provision notsonly was -unnecessary: to.'the
decision ~in Billig; but-arguably was entirely

“.irrelevant. ‘The plaintiffs in Billiz had not asked

the city clerk-to refrain from:applying Elections"
Code section 4052 on-the ground that'the statute '
was unconstitutiopal, and ‘the city. clerk's
decision-not to accept the petition did-rio? invoive
consideration'of whether he had the authority to
determine ‘the provision's " constitutionality;

“ moreover,’ thg plaintifit did not -raise any
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. constitutional challengej to section 4052.in- the derives wholly from statute,the-scope: of that authority is -
trial court or on appeal. Instead; the plaintiffs in measured: rby the terms"df the _goyerning ; statute Mt s
o Mg simply _argued. that the applicable well settled in. thls state- -and elsewhere. that when a ststute
provu;mns of gectlog ,405 d1d not authorize a presenbes the partacular method in whlch:s
elty cleric (as, opposed tb"'s” court) tDul‘echt a acting under a specml authomy, shall pen.fow _hls duhes,
petmon for:n_' 0 phsnce w1ﬂ1 that statute, and the mode is. themeasure of the power.": {Gowellv. ,Mg:ri
that orily a court -was. authorized to- chsquahfy 8 f_‘Lg)j_i’_(;_a_l,_ﬁ_Qi.j_lﬁin. 5€¢, .8, Cogngg gt;ﬂgj
" petition , for. nonconformenee ‘with the'. ity of Tu 493Cal2
.. . reiiifemients of gection 4052.. .
. Because the provrslons of mcle g!;seetmn 3,; . , _
d1d not bear on the :question. before the court in M"{a]dmmxstmwe bndxes snd ofﬁcers have only such
g!!izg, we balieve it would:be mappropnate to powers as- have expressly or mehedly .been canferted
rd much\elgmﬁcsnce 1o the cited: lsngusge in. ' upon thém by the’ Constxtutmn or by smute"] ) :
that demslon-- ,

- s ,,.; s ' The. clty has not ldentlﬁed'any prows:on inthe Cahfomm
As we shall explsm, we have. determmed that we. need. Consntunon sor in the epphcable gtatutes t_hst {purports to.
not (a.nd “thuis do not) ﬂeclde i thts case whether the: grant the county: clétk or the. county record,_ (or.any other:
actmns of the locel exeeutwe oﬁicm]s here at issue fall’ local..: tofﬁclal) :the..authority to’ . detertnine «the
within ‘the seope or: reach of -article TIL. section 3.5, . constitutionality: of the statutes-each: pubhe‘ofﬁcml ‘has.a
because *1086 we cunclude thet prior to the,adoption. of. . ministerial duty-to ¢nforce: Instead, the .city's, Jpnsmon
ML, it alteady was - estabhshed under,. appears to be that a public executive oﬁ'lcml's duty.*1087. .
Cahforma law-as.m the,overwhelmmg maJorlty of, other . to follow the law (including the Constitution) mcludes the

implied ; or - inherent . authority - to, refuse
epphcable statute : whenever the
believes the :statute to,be. uuconstttutlonal 'even lthol.lghI

-determine tt 2 I . there has beeri:: i Judxelal determination of the :statute's -
. basis. refuse to apply the statute Because the adophon of unconstltuhonahty and- desprte the exwtenee of the rule:
. article g._[_, gctlon 35 plamly dzd nor:»gnmt or expand the that |a-. du]y enacted -statute; 1s presumed to.:be

authonty :of*ocal’ execuhve ofﬁmals to determme that'a, . consututlona]
statuté 'is unconsututlonal and to ‘act in” conu'aventmn of :
the statute's terms on the basis of such a determinaion,
we conclude that the city officials do not.possess-this . . . AT
authomty,mnd tha .the: setlons ohallenged in the present _ not: su. ort the eltysposmon AR

j end mvahd Lo ) S ,;l:::,_.t_ Tl s

L

. Loy
Y > e g . H EIR . o . . .

ek B CLn S Although in. tlus case,we need not detexmme the scope. uf
We begm wn:h a few baslc legal prmctples the.t were well article: III, section.3: 5, the. hlstorlcsl background that. led:
estabhshed p]'lOl' to the adoptwn of rhcle ;Ll_, sectmn ; to the propesah and. adoptran .of that eonsttmtlonal

e A : DT 1

Tyry

e ;, pomt for'eur analysis. As this ¢ court explamed in Reese v, -
" Kizer (1988) 46 Cal.3d 996 251 9, 760
P.2d 495, “[a]rticle, III ;séetion 3,5, ***246 < Wasy tplaced

ff.twu declslons ef thet?ubhc iUhhnes )
I | -UC) 'm‘whlch the PUC held‘that ection .
1202 of ,the Pubhc _Utll:tles »Code- 8, statute enaeted in,

't 1s equally well estabhshed that when as
here a: publlc offictsl's authority.to act in a partlcular area
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1971, was=uncunsﬁmtinnal:-'-Section* 1202:3 was one of a
number of stanites. in the Public Utilities: Code dealing
with railroad: crossings With respect-to private or:farm
railroad crossings,Public Utilities :Code section

granted “the owner ¢f:adjoining lands the right to pr:vate
or ifarm crossings necessary ‘or’ convement for- 'egress or

_Cal.Rptr." 189, 556 P.2d 289). (2) provided: =that the
railroad’ mushmamtnm the crossings, 'and (3) granted thé
PUC the asuthority to-fix and assess;the cost of such
crossings. With respect:to:railroad: crossings on public or’
publicly -used voads,-Public -Utilities Code- section 1202
gave the PUC the exclusive power "to regulate public or
publicly used road or highway crossings, including
. locating, mamtammg, protectmg. and closmg them"

Cal.Rptr. 182, 556 P,Zd 2821, and further granted-the PUC
the. authority to ‘aliocate costs among the railroad and the

affected public entities responsible for maintaining the
publicor publlcly used rund, mcludmg any costs-involved
in c]osmga crossmg ST

**477 ggbuc Uumes Code section’ 1202 , the statute at
issue.in Sowtherh Pacific, provided, in turn, that in any
procesding -under -*1088Public . Utilities ' Code section’
1202 "involving a publicly used road orhighway not on a
publicly maintained- road system," the.-PUC could-
apportion .costs to the public entity if the PUC found "(a)
express dedication and acceptance of the road.or'(b} a
Judlcml determmatton of unphed dedtcatlon v (Southerg

: Cal:ad 56

P.2d 289.) lfnelther condmon was’ found sectwg 1202 3
provided that the PUC "shall order the crossing abolished
by physical closing." Section 12023 further provided that
"the railroad shall in no event be required to bear
improvement costs 'in.excess of what it would:be required
to bear ;ih -connection. with the improvement.of a public

street or highway crossing.' ™ I‘§guthern gacrtrc, Supra,
312-313, 134-C A 556 P.2d

/Cal.3d at pp.
;82' . - ‘:'i';.' EHEEE R

In Mhem £g &g. the 'PUC com:ludzd in an
administrative’ proceeding that. Public Utilities ‘Code
section 1202.3 was unconstitutional because it-unlawfully
delegated:the state's police;power to private:litigants by. .
granting private litigaiits absolute. discretion-to require the
closing of:a railroad-crossing merely by commencing:a' = °
proceeding under:Public Utilities Code section'1202. The:
PUC's conclusion was:based in part:on its' determination
that under section’ 1202.3, once'the PUC found that-there’
had been neither an express dedication and acceptance of
the publicly used road, nor'a judicial determination of an
implied dedication of the road; the PUC had no-aiternative
butto:order the:crossing closed and to requlre the railroad

to pay for the -closing: /(South cific, “supra, 18

Cal?:dat 4C1 89, 556 2d

***247 On review, this court unammously dlsagreed

- with the:PUC's ‘constitutional determination,- Gbservmg
-that Public Utilities Code section 1202.3 provided, in its

introductory phrase, that the statute applied “in any
proceeding under ‘Section: 1202," the court in Southern
LPacific reasoned that “the Legislature has deciared that
séction 1202.3 is an exception to the former section and
that the provisions for -cost allocation and closing
crossings in' thelatter section are only applicable when
the commission would otherwise have.' ordered
improvement of a crossing pursuant to the former section.
The standard for compelling crossing :improvement
implicit in gection 1202 is obviously public convenience
and necessity, including safety concerns [citations], ‘and
this standard must be.read into gection-1202 3, {] ]+ Thus,
before the commission may close a crossing under gection-
1202 3;-it ‘must not:only find public use and :lack of
requisite -dedication, 'but also find -that necessity .and
convenience preclude continuéd use of the crossing inits
existing condition. * Such findings--rather-.than.:mere-
commencement+of & proceeding’ under geetion 1202--are-
the basis for closing a crossing undet gection1202:3. [1 ]
The function-of the private litigant ‘within: the statutory
framework is merely to call the commission's attention to
the need for improving ‘or closing a crossingrand:perhaps
to-urge action on the commission.” (Southern:Pacific
supra, 18 Cal:3d at p.-314/:134:Cal Rptr. 189 P"Zd
289, 1tahcs added.) t EA ’

*1089 "As noted, in ou.them .Pacg‘tr all of Ihe _]ustaces of
this court agreed that*the PUC had erred in: concludmg
that Public Utilities -.Code s ; - 'Was
unconstitutional.. Althongh the briefs filed in tlus court in
Southern Pacific did not raise any question regarding the
authority of the PUC to-determine-the constitutionality-of
section-1202:3, [FNIR] and-the majority in - Southern
Pacific did not address that question in the text ofithe
opinion, Justice Mosk authored a vigorous concurring and
dissenting opinion in ‘Southern Pacific arguning strongly
that neither the PUC nor:any other administrative agency
"maydetlare a duly enacted statute unconstitutional," and
that "it is:incongrious for the will: of the-people of, the
state, réflected by their elected legislators, to-be thwarted
by A govemmental body wluch exxsts only 1) mplement
: 3 Ad: 15,

FN18; '.‘Indeéd, in the,,petiﬁun 'ﬁ_le'dr.,in#,]:ﬂé' bpurn

the petitioner in Southern Pacific expressly’

stated that it did "not question the authority of

- the ‘Commission, ~which- -has quasi--judicial

powers and is a.court of special jurisdiction, to
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declare and hold astatute to be unconstitutional.”

*%478 Justice- Mosk's concurring and dissenting -opinion
in Southern Pacific acknowledged that a prior: California-
decision—Halker v, Munro (1960) 178 Cal. App.2d 67. 2
Cal:Rptr, 737 (hereafter Walker:)-—-had held that an
administrative agency that- has ‘been-granted judicial. or
quasi-judicial: power-by the California Constitution. (a
type-of entity commonly. referred-to as a "constitutionai.
agency") _[FN19]' has the suthority- to -consider -the
constitutionality of a statute in the course of its quasi-
judicial proceedings: Justice Mosk: suggested, howsver,
that Walker-had been "indirectly ***248 criticized and
lmpllcltly dlsapproved“ outhern Pacific. .supra, 18

& dls Opn ofMosk I }) in tale of Calzforma V. Sugeno -

Zourt (1974) 12 Cal.3d 237, 250-251,'115 Cal:Rptr. 497

524 P.2d 1281 (hereafter Stote.of California.v. Superior

Court_(Veta) ), and he took isswe with "the debatable
premise that any and all 'judicial power' inherently entails
the' - authonty to" declare a “law unconstitutional.”

. Cal.Rptt: 182= 5;6 Pigd g82,1 Relymg upon: language in
numerous decisions of the United States Supreme Court
indicating that an -administrative -agency -or. executive
official has no power to ad_]udlcate constltununal issues

34.:C 2 and

“that

holdmg

uther Junsdlctlons
administrative agencies Jack the powers appropriated in
this case" (ibid);~Justice Mosk concluded that the
extensive powers granted by the California Constitution
to. the PUC didinot include the power to declare a statute
unconstltutwnal and to; refuse to apply it

declsmns from:- -

FN19: See, £.8. grtcev Degr, Q[é[cahohc Bev.
Control (1957) 153 Cal.App.2d 315,320, 314

P2d 807 ("[The Department of Alcoholic

. Beverage Control] is a constitutional agency-that
has succeeded to some of the powers of the State.
Board -of Equalization:in alcoholic beverage
controlmatters. -Being an agency upon.which
the :Constitution-bas conferred- limited judicial
powers, its decisions on factual matters must be
vaffimed if there is: substantm] evxdence 10
' 'support them") : o

*1090 The majonty in Saurhern Pacific re5punded to

Justice :Mosk's “concurring -and -dissenting opinion- in-a,

lengthy footnote (See Qggrhem Pacific Ey g, 18 Cal.3d-
. An. 24 : . -

The mmal pottion of: the foomote contains- some - broad
. language that could'be réad to support the conclusion that:
the duty of any adniinistrative agency-or public official to
obey the Constitution affords such agency or:official-the
authority to determine: the -constitutional -validity of -

statutes the agency or official is charged with enforcing.
The majority..in Southern Pacific. however, ultimately
rested. its holding that the PUC bad the authority.to
determine the constitutional validity of-statutes-on the
circumstance that the California Constitution grants broad
judicial or quasn-Judlclal power to the. PUC,

The majorlty in aurherrz Pacgzzj mted in tl'us regard
"[Tlhe Constitution and statutes .of ‘this state-grant the
commission wide administrative, legislative, and ;judicial
powers. [Citations.] . The Legislature has limited the
judiciary from interfering: with . the commission - by.
restricting . review to :the -Supreme Court and:.by
additionally restricting review:to determining 'whether the
commission has regularly pursued its authority, including
a determination of whether the order or decision under
review violates any right of the petitioner under the
Constitution of the United States or of this State.’ (ltalics
added; [citations].) ic :Utilities Codegettion ;1732
provides corporations:.and..individuals may .not raise
matters in any court not: presented to the_ commission.on
petition for rehearing, reflecting, when read- with- the
judicial review sections, legislative determination-that ali
issues must be preserited-to the commission. Underthe
broad powers :granted it,.the commission may determine
the: validity- of statutes.” outhern Pacific, : a 18
Cal.3d at- 312, fn - 6

289, italics added.):. S e

This review of the decision. in' Southern FPacific
demonstrates that there was a significant disagreement in-
this- court’ on- the particular question-whether a so-called
constitutional - agency (like the PUC),..that has been
granted the authority to exercise quasi-judicial power by
the California Constitution, has the-authority 10 determine
that a-statute the 'agency is called upon to apply -is
unconstitutional and need not be:followed. We are **479
unaware, however, of any case, either prior to ‘or
subsequent to Southern Pacific, that suggests that under
the California. Constitution a local.executive official-such
as.a ‘county. clerk;~who is:charged with the ministerial
duty to enforce a statute, ‘has the authority ***249 -to
exercise judicial power by determmmg whether a statute—
is unconstltutmnal - :

The case :of- Waiker- supra 178 -Cal.A -2d-:<67 2

CalRptr. 737, -cited (and ‘criticized) in Justicé Mosk's'
concurring. and-dissenting op'm'mn in Southern. Pacific,
appears to be'the first-case in California to' address :the
question whether: an admmlsmmve agency has the
authority to..determine the constitutionality .ofa *1001
statute that the agency is required to enforce. In- Walker,
the -plaintiffs were -retail liquor dealers: who had-been:
charged ..in.'an ..administrative . proceeding before -the
Department of Alcoholic Beverage Control with violating
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the fair ‘trade  provisions of -the California - Alcoholic
Beverage . Control Act. "While the administrative
proceeding was pending, tlié plaintiffs filed.a declaratory
judgment . action in superior: - -court against the
administrative officials, seeking a declaration-that the-fair
trade provisions of the Alcoholic Beverage Control Act
were unconstitutional, and an order enjoining the officials
from enforcing those provisions. The twial court in
Walker granted summeary.:judgment in favor -of the
defendants, relying upon the .circumstance that the same
constitutional :issue had been raised .in ithe pending
edministrative proceeding and upon - the -trial court's
conclusion "that it is more-expeditious and proper thet the
Department rule 'on the.-question before the court is

required to rule on it" (178 Cal.App.2d at p. 70 2
Cal,Rgg AT : :

On. appeal the ‘plaintiffs argued that the exhausnon of
remedies: doctrine upon which the trial court had relied
was inapplicable, because the Department .of Alcoholic
Beverage Control "does not: have‘the power ...' to decide
consututmnal questxons " Waliker, . 178

Cal. 273, 2:Cal. tr 737, In rejectmg this .

contention, the Court ‘of Appee.l ‘in- Walker began by
referring to the applicable - provision of the California
Constitution that empowers the = Alcoholic Beverage
Control Appeals Board to review guestions " 'whether the
department hes proceeded without or in excess. of its
jurisdiction, whethet the department has proceeded in the
mannet requifed by law; whether the .decision is
supported. by the findings, and. whether the findings are
supported by -substantial -evidence in.light of the whole
record.' (Cal. Const., art. X, § 22.)" (178 Cal.App.2d at

p. 73, 2 CalRptr, 737} The court in Walker then:
observed: "The department and.the ‘Appeals Board are

thus constitutional agencies upon which limited judicial
powers have been conferred [Cltatlons 1" (Ibid, italics
added.)

In response to-the plaintiffs'. claim-in Walker that the
department only could make findings of fact and that the
appeals ‘board- only was empowered "to review certain
guestions of law, which are only procedural”-(Walker,
upra, 178 Cal. .2d atp, 74, 2 Cal.Rptr. 737): the court
in Walker stated: "However, there does not appear to be
any basis for so limiting the grant of power to the Appeals
Board. The Appeals ‘Board may determine whether the
department ‘acted within- its jurisdiction. -
Insurance Co: v. Maloney [:(1954) ] 127: Cal.Avp App.2d

[155.).157 [273.P.2d 579], the court-stated: 'A charge of

unconstitutional action goes to the very jurisdiction of the .

admmxsu'ative -officer -or-@body to entertain the
proceeding...’ '[Citation.] - This would also seem
applicableto a charge that the statute which the agency-is
seeking to' enforce is unconstitutional." (Walker, supra -

‘In United

178 Cal. App.2d st p. 74, 2 Cal.Rptr. 737.)

*1092 Accordingly, in concluding that the administrative
agency in that case had the authority to determine, at least
in the first instance, the question whether the fair trade
statutes were unconstitutional, the court in Walker
specifically relied:upon-the ***250 circumstance that the
Alcoholic ‘Beverage Control Appesls Board had been
granted:the authority by the California: Constitution -to
exercise: lumted _]udlClal power |EE20[ ,

. FNZO The -significance. atm::hed by the court in
Walker-to the California Constitution's grant of
Judicial.power to the Alcoholic Beverage-Control
Appeals Board is confirmed by-the distinction
the Walker decision drew between the case
before it and a then recent decision .of -the
California Supreme Court that was heavily relied
upon - by the plamnffs The -court in Walker
explained: 'ou of 4ip G )

umne {1958) 49 Cal.2d 7% P24 449,
referred to extensively by .plaintiffs, is.not in-
point. ‘There the coumty of -Alpine brought.an
action to determine its boundaries with defendant
counties. Judgment of dismissal was reversed..
Defendants' asserted that ‘the county of Alpine
had not exhausted -an administrative remedy’
before the State:Lands Commission. But the
court held that the agency [the State Lands
Commission] was empowered only to 'survey
and mark' boundaries.... [/ ) -was without.
Jjurisdiction to make-judicial determinations of
boundaries and therefore:the county ofAlpine
could properly maintain its action." (Walker,
~gupra, 178 Cal App.2d at p. 73,2 Cal Rptr. 737,
" italics added.) :

**480 As noted in Justice Mosk's concurring and
dissenting opinion in Southern Pacific, this.court held in
State :of California v. Superior Court (Veta), supra 12
115 CalRi 4 P.2d 1281. some years
after the appellate ‘court's decision -in Walker, that a
plaintiff-seeking a deciaration that the California Coastal
Zone Conservation Act of 1972 was unconstitiitional was
not required to pursue that constitutional claim:before the
Coastal Zone Conservation Comm1ssmn pnor to brmgmg
a court: action. '
497, °524-P.2d 1281 Although there is some. language in
Veta critical -of ‘Walker,  the -two .cases nonetheless:are ©
clearly and easily distinguishgble,’ because .thé ‘Coastal
Zone Conservation -Commission, :unlike the Alcoholic
Beverage Control Appeals Board, had not been granted .
any judicial power by the .California’ Constmmon Thus,
the holding in St : g6 [
that the:commission lacked: euthonty to pass on the
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constitutionality of the statute establishing its status and .

functions was not inconsistent with the Waiker decision.

In light of the foregoing review of the relevant case law,
we believe that after this court's decision in Southern
Pacific. supra, 18 Cal3d 308, 134 CalRptr. 189, 556
P.2d 289 the state of the law in this area was clear:
administrative agencies that had been granted judicial or
quasi-judicial power by the Califonia Constitution
possessed the authority, in the exercise of their
administrative  functions, to  determine  the
constitutionality of statutes, but agencies that had not
been ‘granted such power under the California
Constitution lacked such authority. (See Hand v. Board
Examiners _in Veterin Medicine  (1977) 66
Cal.App3d 605, 617-619, 136 CalRptr. 187.)
Accordingly, these decisions recognize that, under *1093
California law, the determination whether a statute is
unconstitutional and need not be obeyed is an exercise of
judicial power and thus is reserved to these officials or
entities that have been granted such power by the.
California Constitution. [FN21] .

FN21. In this regard it is worth noting that article
II, section 3 of the California Constitution
explicitly provides:” "The powers of State

' government are legislative, executive, and
judicial. Persons charged with the exercise of
one power may not exercise either of the others
except as permitted by this C'onst.'tutton " (ltalics
added.)

Given the foregoing decisions and their reasoning, it
eppears evident that under California law as it existed
prior to the adoption of article IIl, section 3.5 of the
California Constitution, a local executive official, such as
a county clerk or county “**251 recorder, possessed no
authority to determine the constitutionality of a statute
that the official had a ministerial duty to enforce. If, in
the mbsence of a grant of judicial authority from the
California Constitution, an administrative agency that was
required by law to reach its decisions only after
.conducting court-like quasi-judicial proceedings did not
generally possess the authority to pass on the
constitutionality of e statute that the agency was required
to enforce, it follows even more so that a local executive
official who is charged simply with the ministerial duty of
enforcing a statute, and who generally acts without any
quasi-judicial authority or procedure whatsoever, did not
possess- such authority. As indicated above, we are
unaware of any California case that suggests such a public
official has been pranted judicial or quasi-judicial power
by the California Constitution. JFN22]

FN22. The city, in a. footnote contained in its

reply brief to several amicus curiae briefs,
maintains that the actions of its officials did not
constitute the exercise of judicial powers, citing .
a brief passage in this court's decigion in Lusard/
Consir. Co. v. Aubry (1992) 1 Cal. 6, 993
4 Cal Rptr.2d 837, 824 P.2d 643 (Lusard! ) (the
Director of the Department of Industrial
Relations' "determination that a project is a
public  work cannot be accurately
characterized as 'judicial,’ because it does not
encompass the conduct of a hearing or a binding
order for any type of relief"). In Lusard
however, the director, unlike the city officials
here, acted to enforce a statutory provision; he
did not defy or disregard a statutory provision on
the basis of his own determination that the
statute was unconstitutional. Lysardi clearly .
provides no support for the city's position.

**481 [12] The city, in arguing that article III. section 3.5
does not apply to local officials, relies upon the statement
in Strumsky v. San Diego County Emplovees Ret. Assn.
(1974) 1] Cal.3d 28, 36, 112 Cal.Rptr. 805, 520 P.2d 29,

that the .separation of powers clause in article Il "“is
inapplicable to the government below the state level."
{FN23] The city might well argue that this language in.

. Strumsky also renders inapposite the line of California

cases *1094(Southern Pacific, supra, 18 Cal 3d 308, 134

Cal.Rptr. 189, 556 P.2d 289; State o ifornia v.
Superior Court supra__ 12 Cal.3d 115

Cal.Rptr. 497 524 P2d 1281;: and Walker supra, 178
CalApp2d 67, 2 CalRptr. 737) that we have just

_ discussed. The city fails to recognize, however, that the

decision in Strumsky emphatically did rot hold that under
the California Constitution local executive officials are
free to exercise judicial power. On the contrary, in
Strumsky this court expressly overruled a line of earlier
California decisions that had held (for purposes of
determining the appropriate standard of judicial review of
a decision of a local administrative agency) that such an
agency could exercise judicial power; the opinion in
Strumsky concluded instead that & local administrative
agency has no authority under the California Constitution

to exercise judicial power, {Strumsky. supra, 11 Cal.3d at
pp. 36-44, 112 Cal.Rptr. 805, 520 P.2d 29} In light of
this holding in Strumsky, it appears clear that a local
executive official who makes decisions-- ***252 without
the benefit of even a quasi-judicial proceeding--has no
authority to exercise judicial power, such as by
determining the constitutionality of applicable statutory

provisions.

FN23. The statement in numerous Califomia
decisions that the separation of powers provision

of article 111 is inapplicable to government below -
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the state’ level means simply that, in establishing
a govemmental structure for the purpose of
managing municipal affairs, the Legislature
(through statutes) or local entities (through
charter provisions and the like) may combine
executive, legislative, and judicial functions in a
manner different from the structure that the
California Constitution prescribes for state

government. (See, e.g, Wulzen v. Bogrd of

Supervisors (1894) 101 Cal. 15 25-26, 35 P.

353; ‘Peonle v Provines (1868) 34 Cal 520,

532-540) As explained hereafter, the statement

does nor mean that a local executive official has
- the inherent authority to exercise judicial power.

Accordingly, we conclude that at the time article [II
section 3.5 was adopted, it was clear under California law
that a local executive official did not have the authority to
determine that a statute is unconstitutional or to refuse to
enforce a statute in the absence of a judicial determination
that the statute is unconstitutional, [FN24] -

. FN24, In a somewhat related context, this court
held in Farley v. Healey (1967) 67 Cal.2d 325,
62 Cal.Rptr. 26, 431 P.2d 650 that an acting
registrair of voters, who refused to determine
whether sufficient signatures had been .submitted
to qualify a local initiative measure for the ballot
because of his conclusion that the content of the
initiative was not & proper subject for a Jocal
initiative, "exceeded his authority in undertaking
to determine whether the proposed initiative was
within the power of the electorate to adopt.” (67
Cal.2d atp. 327, 62 Cal.Rptr. 26, 431 P.2d 650
We explained that under the applicable charter
provision, the registrar's "duty is limited to the
ministerial function of ascertaining whether the
procedural requirements for submitting an
initiative measure have been met. Jr is not his
function to determine whether a proposed
initiative will .be-valid if enacted or whether a
proposed declaration of policy is one to which
the initiative may apply. These questions may
involve difficult legal issues that only a court can
determine. Given compliance with the formal
requirements for submitting an initiative, the
registrar must place it on the ballot unless he is
directed to do otherwise by a court on a
compelling showing that-a proper case has been
established for interfering with the initiative
power." (/bid., italics added.)

The adoption of article [Il, section 3.5, of course,
effectively overruled the majority's holding in Southern

Pacific and largely embraced the reasoning set forth in

Page 22

Justice Mosk's concurring and dissenting opinion,
amending the California Constitution to provide that "[a]n
administrative agency, including an administrative
agency created by the Constitution or an initiative statute,
has no power ... {t]o ... refuse to enforce a statute on the
basis of its being unconstitutional unless an appeliate
court has made a determination that such *1095 statute is
unconstitutional." **482 (Italics added.) As we already
have noted, we need not and do not decide in this case
what effect the adoption of article J1l. section 3.5 has on
the authority of ‘local executive officials, becanse it is
abundantly clear that this constitutional amendment did

" not expand the authority of such officials so as to permit

them to refuse to enforce a statute solely on the basis of
their view that the statuie is unconstitutional.
Accordingly, we conclude that under Celifornia law a
local executive official generally lacks such authority.

‘ D
In-support of its contrary claim that, as a general matter,
California law long has recognized that an executive
public official has the authority to refuse to comply with a
ministerial statutory duty whenever the official personally
believes the statute is unconstitutional, the city relies upon
a line of California decisions that have reviewed the
validity of statutes or ordinances authorizing the issuance
of bonds, the letting of public contracts, or the
disbursement of public funds in mandate actions filed
against public officials who refused to comply with &
ministerial duty. As the city accurately notes, numerous
California decisions addressmg these three subjects have
held that "mandate is the proper remedy to compe} a

- public officer to perform ministerial acts such as issuance

of bonds [and that] the constitutionality of the law
authorizing & bond issuance may be determined in a
proceeding for such a writ." ***253{California Housing
Finance Agency v, Elfjont (1976) 17 Cal.3d 575, 579-580,
131 Cal.Rptr. 361, 551 P.2d 1193 [bond); see, e.g.,
California_ Educational Facilities Authority v. Priest
1974) 12 Cal,3d 593, 598, 116 Cal.Rptr. 361, 526 P.2d
513 [bond]; Metropolitan Water District v, Marguard!
1963}. 59 Cal.2d 159. 170-171, 28 CalRptr, 724, 3
P2d 28 [public contract]; City o it ’
{1944) 24 Cal.2d 664, 666, 151 P.2d 5 [warrant]; Golder
Gate Bridge ete. Dist, v Felt (1931) 214 Cal. 315-
320, 5 P.2d 585 [bond); Los dngeles Co F.C. Dist v.
Hamilton {19171 177 Cal. 119, 12, 169 P. 1028 [bond];
Denman v. Broderick (1896) 111 Cal. 96 05, 43 P.
516 [warrant].)

In each of the foregoing cases, the mandate action was
instituted after a public official who was under a statutory
duty to perform a ministerial act that was a necessary step
in the issuance of the bond, the letting of the contract, or
the disbursement of public funds (such as affixing the
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official's signature to the bond or contract, or issuing &
warrant) refused to perform that act based upon the
official's ostensible doubts as to the constitutional validity
of the statute authorizing the bond, contract, or public
expenditure. The city emphasizes that in none of these
cases did the court criticize such a public official for
declining to perform his or her ministerial act, but instead
concluded that the public official's refusal to act was an
appropriate means of *1096 bringing the constitutional
question of the validity of the bond, contract, or
expenditure of public funds before the court for
resolution. The city maintains that these decisions
demonstrate that the general rule in California aiways has
been that every public official is free to determine the
constitutional validity of the statutory provisions that he
or she has a ministerial duty to enforce or execute, and
free to refuse to perform the ministerial act if he or she in
good faith believes the statute to be unconstitutional. The
city argues that the line of decisions we have analyzed
gbove—holding, prior to the adoption of article II1, sectigp
3.5, that only administrative agencies constitutionally
authorized to exercise judicial power have the authority to

determine the constitutiona! validity of statutes-- involved -

a limited exception applicable only to administrative
agencies.

W believe the city's argument misconceives the state of
the law prior to the adoption of article 111, section 3.5. As
we have discussed. above, the general rule established by
California decisions at the time Southern Pacific, supra,

18 Cal.3d 308, ]34 CalRptr. 189, 556 P.2d 289, was
decided was.that, among administrative agencies, only
one that had been granted judicial power under the
California Constitution possessed the authority to
determine the constitutionality of a statute jt was charged
with enforcing and to decline to apply the statute if the

agency determined it was unconstitutional. As already .

**483 explained, if a nonconstitutional administrative
agency that rendered its decisions after an extensive
" quasi-judicial procedure--in which the arguments for and
against constitutionality could be fully presented and
considered in a quasi-judicial fashion--lacked authority to
determine constitutional issues, it clearly would be
anomalous to permit an ordinary executive official (who
carries out his or her official action without the benefit of
any sort of quasi-judicial procedures) to determine the
constitutionality of a statute and to refuse to apply it based
simply upon the official's own good faith belief that the
statute is unconstitutional. Thus, the general rule in
Californie--and, as we shall discuss below, in most
jurisdictions--was (and continues to be) that an executive
official does not possess such authority.

It is the line of public finance cases upon which the city
relies that involves the exceptional ***254 situation. As

_Cal. at

the applicable decisions make clear, the public official in
each of those cases was permitted to refuse to perform a
ministerial act when he or she had doubts about the
validity of the underlying bond, contract, or public
expenditure, both in order to ensure that a mechanism was
available for obtaining a timely judicial determihation of
the validity of the bond issue, contract, or public
expenditure—a determination often essential to the

‘marketability of bonds or to the contracting parties'

willingness to go forward with the contract (see, e.g.,
Golden Gate Bridge etc. Dist. v. Felt suprg 214 Cal.
308, 315, 5 P.2d 585) or to avoid irreparable loss of
public funds . [FN25]--end in recognition of the
circumstance that, in this specific context, the public
official frequently faced potential personal liability (as
distinguished from the potential liability of a
governmental entity) if the bond, contract, or public
expenditure ultimately was found to be invalid. (See, e.g.,
Golden Gate *1097Bridee etc. Dist. v. Fely, supra 214

. 316-317. 5 P.2d 585. Denman v. Broderick
supra 111 Cal. 96. 105,43 P. 516.)

FN23. The public finance cases upon which the
city relies generally preceded the adoption of -
California’s validation statutes, which currently
permit a public agency to file an in rem action in
order to obtain a jodicial determination of the
validity -of bonds, - warrants, contracts,
obligations, or similar evidences of indebtedness.
(8ee Code Civ, Proc., § 860 et seq. [initially
adopted in 1961 (Stats.1961, ch. 1479, § 1, p.
3331) ].) The current statutes provide that such
actions "shall be given preference over all other
-civil actions ... to the end that such actions shall
be speedily heard and determined.” (Code Civ.-
Proc., § 867

Although the city points to language in some of these
decisions that could be read to support the city's broad
position here, the holdings in these cases clearly are
limited to a public official's ability to refuse to perform a
ministerial act necessary for the execution of a bond issue
or public contract, or the disbursement of public funds,
where such refusal permits a judicial determination prior
to the actual sale of the bonds, the carrying out of the
contract, or-the disbursement of public funds, and where
the official's personal liability frequentiy is at stake.
Contrary to the city's contentiotf, the circumstance that a
public official may refuse to perform a ministerial act in
that context does not signify that in all other contexts
every public official is free to refuse to perform a
ministerial act based upon the official's view that the
statute the officer is statutorily obligated to apply is
unconstitutional.
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The city attempts tc bring the present matter within the

reach of the foregoing cases by arguing that if the city
officials enforced California's current marriage laws
limiting marriage to a man and a woman, the officials
would face possible personal liability for monetary
damages under state or federal law if the marriage statutes
subsequently were determined to be unconstitutional. The
city's argument in this regard clearly lacks merit.

First, as'a matter of state law, Governiment Code section
820.6 explicitly provides that “[i]f a public employee acts

in good faith, without malice, and under the apparent -.

authority of an enactment that is unconstitutional, invalid,
or inapplicabie, he is not liable for an injury caused

thereby except to the extent that he would have been

liable had the enactment been constitutional, valid and
applicable." Thus, the officials clearly would not have
incurred liability under California law simply for
following the current marriege statutes and declining to
issue marriage licenses **484 or register marriage
certificates in contraventioh of those statutes. Second,
under federal *1098 law, a local public official generally
is immunized from liability for official acts so long as the
official's conduct "does not violate clearly established
statatory or congtitutional “**255 rights of which a
reasonable person would have known" (Hariow v.
Fiizgerald (1982) 457 {).S. 800, 218, 102 8.Ct. 2727, 73
L.Ed.2d 396, italics edded; see Anderson v. Creighton
1987) 483 U.S. 635, 639, 107 S.Ct. 3034, 97 L.Ed.2d
523), and, as we discuss below (see, post, 17 Cal Rptr.3d
pp. 258260, 95 P.3d pp. 486-489), in this instance there
simply is no plausible argument that the city officials
would have violated “clearly established" constitutional
rights by continuing to enforce Californid's current
marriage statutes in the absence of a judicial
determination that the statutes are unconstitutional. (Cf.
LSO, Ltd v Stroh (9th Cir.2000) 205 F.3d 1146, 1160
[finding state officials were not entitled to qualified
immunity when "no reasonable official could have
believed" that application of the statute at issue was
constitutional in light of prior controlling judicial
decisions].) Finally, even if the city officials were to be
sued in théir personal capacity for actions taken pursuant
to statute ‘and in the scope of their employment, under
Govermnment Code section 825 the officials would be
entitled to have their public employer provide a defense
and pay any judgment entered in such an action, whether
the action was based on a statelaw claim or a claim under
the federal civil rights statutes. (See Willioms v. Horvath
(1976) 16 Cal.3d 834, 842-848, 129 CalRptr. 433, 548
P.2d 1125) Accordingly, there is no metit to the city's
contention that the actions of the city officials that are
challenged here can be defended as necessary to avoid the
incurring of personal liability on the part of such-officials.

Page 24

E .
Some academic commentators, while confirming that as
a general rule executive officials must comply with duly
enacted statutes even when the officials believe the
provisions are unconstitutional, have suggested that there-
may be room to recognize an exception to this general
rule in instances in which a public official's refusal to
apply the statute. would provide the most practical or
reasonable means of enabling the question of the statute's
constitutionality. to be brought before a court (See, €. g -
May, Presidential Defiance of "Unconsti (i
Reviving the Royal Prerogative (1994) 2 astm sCons.
L.Q. 865, 994-996.) [FN26] As we have just seen, the
line of public finance cases relied upon-by the city may be
viewed as an example of *1099 just such a limited
exception, and there are a number of other California
decisions in which a constitutional challenge to a statute
or other legislative enactment has been brought before a
court for judicial resoiution by virtze of a public entity's
refusal to comply with the statute, under circumstances in
which the public -entity had a perscnal stake or interest
**%256 in the constitutional issue and the public entity's
action was the most practicable or reasonable method of
obtaining a_judicial determination of the validity of the
statute. (See, e.g., County of Riverside v. Superior Court
(2003) 30 Cal 4th 278, 132 Cal.Rptr.2d 713, 66 P.3d 718
fimpingement on county's home rule authority); Star-Kisr
Foods, Inc. v. County of Los Angeles (1986) 42 Cal.3d 1,

5-10, 227 Cal.Rptr. 391, 719 P.2d 987 [impingement on
county's taxing authority].)

FN26. A number of law review articles suggest
that the federal Constitution should be
interpreted as permitting the President of the
United States to refuse to enforce a statute that
the President believes is unconstitutional. (See,
e.g., Easterbrook, Presidential Review (1990) 40
Case W. Res. L.Rev. 905)) Other scholars,
however, have made a strong argument that the
history of the proceedings of the constitutional
convention that drafted the federal Constitution,
and in particular the Founders' explicit rejection
of a proposal for an absolute presidential veto,
refutes such an interpretation. (See, e.g., May,
Presidential Defiance of 'Unconstitutional Laws. -
Reviving _the Roval Prerogative, supra, 21
Hastings Const. L.Q. 865, 872-895)) To date, no
court has accepted the contention that the
President possesses such authority. (See, e.g,,
Ameron_inc. v. US. Army Corps of Eng'rs (3d
Cir.1986) 787 F.2d 875, 889 & fn. 11 ["This
claim of. right for the President to declare
statutes unconstitutional and to declare his
refusal to execute them, as distinguished from
his undisputed right to veto, criticize, or even
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~refuse to defend in court, statutes which he
repards as-unconstitutional, is dubious at best"].}

**485 Although it may be appropriate in some
circumstances for a public entity or public official to
refuse or decline to enforce a. statute as a means of
bringing the constitutionality of the statute before a court
for judicial resofution, it is nonetheless clear that such an
exception does not justify the actions of the local officials
at issue in the present case. Here, there existed a clear
and readily available means, other than the officials'
wholesale defiance of the applicable statutes, to ensure
that the constitutionality of the current marriage statutes
would be decided by a court. If the local officials charged
with the ministertal duty of issuing marriage licenses and
" registering marriage certificates believed the state's
current marriage statutes are unconstitutional and should
be tested in court, they could have denied a same-sex
couple's request for a marriage license and advised the
couple to challenge the denial in superior court. Thar
procedure-- a lawsuit brought by a coupie who has been
denied a license under existing statutes--is the procedure

that was utilized to challenge the constitutionality of -

California's -antimiscegenation statute in Perez v, Sharp
(1948) 32 Cal.2d 711, 198 P.2d 17, and the procedure
apparently utilized in all of the other same-sex marriage
cases that have been litigated recently in other states.
(See, e.g., Baehr v. Lewin (1993) 74 Haw. 530, 852 P.2d
44; Goodridge v. Department of Pub. Health (2003) 440
Mass. 309; 798 N.E.2d 941; Haker v. State of Fermont
{1999) 170 Vt. 194, 744 A.2d 864.) The city cannot
plausibly claim that the desire to obtain a judicial ruling
on the constitutional issue justified the wholesale defiance
of the applicable statutes that occurred here, [FN27]

FN27. As noted above, after severzl mandate
actions were filed against the city in -superior
court challenging the actions of the city officials,
the city filed & cross-complaint in one of the
actions, seeking a declaratory judgment that the
marriage statutes are unconstitutional insofar as
they limit marriage to a union between a man
and a woman. (See, anre, 17 Cal.Rptr.3d p. 233,
fn. 6, 95 P.3d p. 466, fn. 6.) We have no
occasion in this case to- determine whether the:
city properly could maintain a declaratory
judgment action in this setting, but we note that
in another context the Legislature specifically
has authorized a -public official who questions

- the constitutionality or validity of an enactment
to-bring a declaratory ‘judgment action rather
than act in contravention of the statute. (See

~ Rev. & Tax.Code. § 538; see also Citv of Corati
v. Cashman (2002} 29.Cal4th 69. 79-80. -124
Cal.Rotr.2d 519, 52 P.3d §95.)

*1100 Accordingly, the city cannot defend the
challenged actions on the ground that such actions were
necessary to obtain a judicial determination of the
constitutionality of California's marriage statutes.

F
The ¢ity also relies on the circumstance that each of the
city officials in question took an oath of office to "suppon
and defend" the state and federal Constitutions, [FN281
suggesting that a public official ***257 would viciate his
or her oath of office were the official to perform =

‘ministerial act under a statute that the official personally

believes violates the Constitution. In our view, this
contention-clearly lacks merit. :
FN28. Article XX, section 3 of the Celifornia
Constitution provides in relevant part:
"Members of the Legisiature, and all public
officers and employees, executive, legislative,
and judicial, except such inferior officers and
employees as may be by law exempted, shall,
before they enter upon the duties of their
respective  offices, take and subscribe the -
following ocath or affirmation: [] ] ',

, do solemnly swear (or affirm) that
1 will support and defend the Constitution of the
United States and the Constitution of the State of
California against "all enemies, foreign and
domestic; that 1 will bear tue faith and
allegiance to the Constitution of the United
States and. the Constitution of the State of
California; that | take this cbligation freely,
without any mental reservation or purpose of
evasion; and that 1 will well and faithfully *
discharge the duues upon which I am about to
enter.'"

As. Justice Mosk explained in his concurring and
dissenting opinion in Southern Pacific, supra 18 Cal3d
308, 319, 134 CalRptr. 189, 556 P.2d 289, & public
official "faithfuliy upholds the Constitution by complying
with the mandates of the Legislature, leaving to courts the
decision whether those mandates are invalid." A public
official dces not honor his or her ocath to defend the
Constitution by taking action in contravention of the
restrictions of his or her office or authority and justifying
such action by reference to his or her personal
constitutional views. For example, it is clear that a justice
of this court or of an intermediate appellate court does not-
act **486 in contravention of his or her oath of office
when the justice follows a controlling constitutional
decision of a higher court even though the justice
personally believes that the controlling decision was
wrongly decided and that the Constitution actually
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requires the opposite result. On the contrary, the oath to
support and defend the Constitution requires a public
official to act within the constraints of our constitutional
system, not to disregard presumptively valid statutes and
take action in violation of such statutes on the basis of the
official's own *1101 determination of what the
Constitution means. [FN29] (See also State v. State
Board o alizers (1922) 84 Fla. 592, 94 So. 681, 682-
683 ["The contention that the cath of a public official
requiring him to obey the Constitution places upon him
the duty or obligation to determine whether an act is
constitutional before he will abey it is ... without merit.
The fallacy in it is that every act of the legislature is
presumed constitutional until judicially ***258 declared
otherwise, and the oath of office 'to obey the Constitution’
means to obey the Constitution, not as the officer decides,
but as Judxclally determined™].) [FN30]

M The brief footnote discussion in Board of
Education vi. Allen (1968) 392 U.8. 236, 24],
foomote 5. 88 S.Ct. 1923 20 [.Ed.2d 1060,
relied upon by the city, does not conflict with
- this conclusion. In Allen, officials of a local
public schoo! district brought a court action °
challenging the validity, under the establishment
clause of the First Amendment, of a state statute
that required the school district to loan books
free of charge to all students in the district,
including students attending private religious
schools. In the footnote in question, the court in
Allen noted that no one had questioned the
standing of the local district and its- officials "to
press their claim in this Court," and then stated
that "[blelieving [the statute in question] to be
unconstitutional, [the officials] are in the
position of havirg to choose between violating
their oath f{to support the United States
Constitution] and taking a step--refusal to
comply with [the applicable statute]--that would
likely bring their expulsion from office and also
a reduction in state funding for their school
districts. There can be no doubt that appellants
thus have a 'personal stake in the outcome' of this
litigation." (Allen, 392 U.S. atp 241, fn 5, 88
S.Ct. 1923, quoting Boker v. Carr (1962) 369
U.S. 186, 204, 82 S.Ct. 691,) The footnote's
reference to the officials’ oath to support the
Constitution indicates no more than that the
public officials' belief that the statute was
unconstitutional afforded them standing to bring
a court action to challenge the statute, The
footnote in Allen does not hold that the federal
Constitution, or a public official's oath to support
the federal 'Constitution, authorizes & state
official to undertake official action forbidden by

a state statute based solely on the official's belief
that the statute is unconstitutional, and, as
discussed below (post, 17 Cal.Rptr.3d pp. 265-
267, 95 P.3d pp. 492-494), numerous federal
authorities refute that proposition.

FN30. The city also obliquely suggests that the
general rule requiring a public official to perform
a ministerial duty prescribed by statute, despite
" the official's personal view that the statute is
uncenstitutional, -is contrary to the teaching of
the Nuremberg trials, which rejected the "I .was
just following orders" defense. In responseto a
similar claim, the federal district court in Haring
v. Blumenthal (D.D.C.1979) 471 F.Supp. 1172
1178, footnote 15, cogently observed: "Plaintiff's
comparison of his situation with that of the
Nuremberg defendants is grossly simplistic. The
Nuremberg defendants could have escaped
liability by failing to seek and retain positions
which exposed them to the execution of
objectionable activity; and, should plaintiff feel
sufficiently strongly about the matter, he may do
likewise.  Beyond that, plaintiffs analogy
demonstrates . primarily that debates and
dialogues on public issues have become so
debased in recent years that such terms as

_ genocide, war crime, crimes against humanity,
and the like are bandied about with considerable
abandon in connection with almost every
concejvable controversial issue of public policy.
There is not the slightest similarity between the
crimes committed under the aegis of a violent
dictatorship and the implementation of laws
adopted under a system of government which
offers free elections, freedom of expression, and
an independent judiciary as safegnards against
excesses and as a guarantee of the ultimate rule
of a sovereign citizenry." We agree.

*1102 G
The city further contends that a general rule requiring an
executive official to comply with an existing statute
unless and until the statute has been judicially determined
to be unconstitutional is impractical and would lead to
intolerable circumstances. The city posits a hypothetical
example.of a public official faced with a statute that is
identical in all respects to another statute that a court
aiready has determined is unconstitutional, and suggests it
would be absurd to require the official to apply the clearly
invalid statute in that instance, For support, the city
points to a passage in the majority opinion in Southern
Pacific. which asks rhetorically: "[W]hen the United
States Supreme Court, for example, **487 repudiates the
separate but equal doctrine established by the statutes of
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one state, should the school boards of other states
continue to apply identical statutes until a court declares

them invalid [?]" (Southern Pacific, supra, 18 Cal.3d 308,
311, fn. 2,134 Cal Rptr. 189, 556 P.2d 289.)

[13] Whatever force this argument might have in a case
in which a governing decision previously has found an
identical statute unconstitutional or in which the invalidity
of the statute is so patent or clearly established that no
reasonable official could believe the  statute is
constitutional, [FN31} the argument plainly is of no avail
here. Although we have no occasion in this case to
determine the constitutionality of the current Califernia
marriage statutes, we can say with confidence that the

asserted invalidity of those statutes certainly is not so

patent or clearly established that no reasonable official
could believe that the current California marriage ***259
statutes are valid. Indeed, the city cannot point to any
judicial decision that has held a statute limiting marriage
to a man and & woman unconstitutional under the
California or federal Constitution. Instead, the city relies
.on State court decisions -from Massachusetts, Vermont,
and Hawaii, that, in interpreting their own state
constitutions, assertedly have found similar statutory
restrictions to violate provisions of their state's own
constitution. (See Goodridge v. Department of Pub.
Health, supra, 440 Mass. 309, 798 N.E2d 94}.

*11038aker v. State of Vermont, supra, 170 Vt. 194, 744.

A.2d 864: Baehrv. Lewin supra 74 Haw. 530. 852 P.2d
44) [FN32]. A significant number of **488 other-state
and federal courts, however, have reached a contrary
conclusion and have upheld the constitutional validity of
such a restriction on marriage under both the federal
Constitution and other state constitutions. (See, e.g.,
Baker v Nelson (1971) 291 Minn. 310, 191 N.W.2d |85,
186-187, app. dism. for want of substantial federal
question (1972) 409 U.S. B10. 93 S.Ct. 37, 34 L..Ed.2d 65
ffederal Constitution]; [FN33] *1104***260Standhardt
v, Super. Ct., supra, 206 Ariz. 276,77 P3d 451, 454-
465 [federal and Arizona Constitutions]; Dean v. District

of Columbia (D.C.Ct.App.1995) 653 A.2d 307 361.364

(opns. of Terry, J. & Steadman, J.) [federal Constitution];
Jones v, Hallahan (Ky.Ct.App.1973) 501 S.W.2d 588
590 [federal Constitution]; Singer v. Hara (1974 11

Wash.App. 247, 522 P.2d 1187, 1189-1197 [federal and

Washington Constitutions}; Adams__v. Howerton
{C.D.Cal.1980) 486 F.Supp. 1119, 1124- 1125, affd. (9th
Cir.1982) 673 F.2d 1036, cert. den. (1982) 458 U.S.
1111, 102 S.Ct 3494 73 1.Ed.2d 1373 [federal
Constitution].) Although the state court decisions from

Massachusetts, Vermaont, and Hawaii relied upon by the -

city surely would be of interest to a California court faced
with the question whether the current California marriage
statutes violate the California Constitution, a California
court would be equally interested in the decisions of the

courts that have reached a contrary conclusion (and in the

" reasoning of the minority opinions in the state court

decisions relied upon by the city [see Goodridge v.

Depariment of Pub. Health, supra, 440 Mags. 309, 798
N.E.2d 941, 974-1005 (dis. opns. of Spina, J., Sosmean, J.,
& Cordy, 1.); Baehr v. Lewin supra 74 Haw. 530, 852
P.2d 44, 70-73 (dis. opn. of Heen, 1.) ]. In light of the
absence of any California authority directly on point and
the sharp division of judicial views expressed in the out-
of-state  decisions that have considered similar
constitutional chalienges, this plainly is not an instanee in
which the invalidity of the California marriage statutes is
so patent or clearly established that no reasonable official
could believe that the statutes are constitutional.
Therefore, this case does not fall within eny narrow
exception that may apply to instances in which it would
be absurd or unreasonable to require a public official to
comply with a statute that any reasonable official would
conclude is unconstitutional. :

FN31. See, for example, Schmid v, Lovette
{1984) 154 Cal.App.3d 466, 474, 201 Cal.Rptr.
424 (holding that article III, section 3.5 of the
California_Constitution did not require public
community college officials to continue to apply
a statute requiring public employees to sign an
anti-Communist-Party  loyalty oeth . when
comparable  statutes had  been  held
unconstitutional - by both federal and state
supreme court decisions) end LSO, Ltd v. Stroh
supra, 205 F.3d 1146, 1160 (holding that no
reasonable official could have believed that a
statute prohibiting exhibition of nonobscene
erotic art on any premises holding a liquor
license could constitutionally be applied in light
of a then recent United States Supreme Court
decision).

EN32. Of the three decisions cited by the city,
the Massachusetts decision in Goodridge v.
Department of Pub.- Health supra 440 Mass.
309, 798 N.E.2d 941, appears to be the only one
squarely to hold that a state constitution
preciudes the state from withholding the status of
* marriage from same-sex couples. In Baker v.
State of Vermont, supra, 170 Vi..194, 744 A 2d
864, the court summarized its conclusion under
" the "common benefits” clause of the Vermont -
Constitution, as follows: "The State is
constitutionally required to extend to same-sex
couples the common benefits and protections
that flow from marriage under "Vermont law.
Whether this ultimately takes the form of
inclusion within the marriage laws themselves or
a parallel 'domestic partnership' system or some
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equlvalent statutory alternative. rests with the
Legislature." (744 A.2d atp. 867; see also id at
‘pp.__886-887.) The Vermont Legislature
subsequently enacted a civil union statute, (Vt.
Stat._Ann,, tit. 15. § § 1201-1207 (supp.200

In Baehr v. Lewin_supra_74 Haw. 530. 852 pad

44 the Hawati Supreme Court held that the trial
court in that case had erred in granting judgment
on the pleadings against three same-sex cotiples
who had sued for declaratory and injunctive
relief after being denied marriage licenses,
concluding that the plaintiffs were entitled to go
‘forward with their action and that, under the
equal protection clause of the Hawaii

Constitution, the state would have to - -
demonstrate 2 compelling interest to justify the -

statutory classification. (852 P.2d at p. 68.)

Following the decision in’ Baehr, the voters in

Hawaii amended the Hawaii Constitution to limit-
marriage to unions between a man and a woman,
and, in light of that amendment,. the Hawaii
Supreme Court thereafter ordered entry of
judgment in favor of the defendants in the Baehr
litipation. (See Baehr v. Miike (1999) 92 Hawai'i
634, 994 P.2d 566 [full order reported at 1999
Haw.Lexis 391].)

In addition to relying upon Gaodridge, Baker,

and Baehr, the city points to a passage. in the
dissenting opinion of Justice Scalia in Lawrence
v Tex 39 U.8. 558, 123 S.Ct. 2472

156 1. Ed.2d 508, in which he expressed the view
that -the reasoning of the majority opinion in
Lawrence--holding a Texas sodomy statute
unconstitutional--would lead to the conclusion
that a statute precluding same-sex marriages also

would be unconstitutional. (Lawrence v, Texas,

supra, 539 U8, at pp. 604- 603, 123 S.Ct. 2472
(dis. opn. by Scalig, J.)) The majarity opinion in
Lawrence, however, expressly stated that "[t}he
present case ... does mot invoive whether the
government must give formal recognition to any
relationship that homosexuzl persons seek to
enter.” (Lawrence supra, 539 U.S. at p. 578,

123 S.Ct. 2472) In light of this very specific
disclaimer in the majority opinion in Lawrence

we conclude that the city. cannot plausibly claim
that the Lawrence decision clearly establishes
that g state statute limiting marriage to a man and
a woman is unconstitutional under the federal
Constitution. (See also Standhardt v.Super. Ct.
(Ariz.Ct. App.2003) 206 Ariz. 276, 77 P.3d 451,
454-460, 464- 465 [post-Lawrence case rejecting
claim that Lawrence indicates the federal
Constitution guarantees the right to same-sex
marriage].)

FN33. Petitioners in Lewis maintajn that because
the United States Supreme Court summarily
dismissed the appeal in Baker v. Nelson for want
of a substantial federal question and because
such a summary dismissal is treated as a decision
on the merits (see Mandel v. Bradley (1977) 43
U.S. 173, 176, 97 SCt 2238 53 2
Hicks v. Mirand, 422 1.8, 332 344,95
S.Cr 2281, 45 L,_E,__d,Zd 223}, the summary
dismissal in Baker v Nelson definitively
establishes that, under current federal law, a
statute {imiting marriage to a man and a woman
does not violate the federal Constitution. The
city, .on the other hand, cites a number of
decisions stating that when there have been
subsequent doctrinal developments in the United
States Supreme Court that undermine the holding
in a summary dismissal, the lower courts are not
bound to follow the -summary dismissal as

controlling authority (see, e¢.g., Tenafly Erunv
Ass'n v. Borough of Terafly (3d Cir.2002) 309
F.3d 144, 173, fii. 33: Lecates v. Justice of the
Peace Court No. 4 _of -Delaware (3d Cir.1980)
637 F.2d 898, 904), and the city argues that there
have been such doctrinal developments in
subsequent high court decisions that undermine
the holding in Baker v. Nelson. We find no need
to resolve this dispute here, because whatever the
current effect of the summary dismissal in Baker
1. Nelson, the case before us clearly does not
present an instance in which the invalidity of the
current California marriage statutes is so patent
or clearly established that nc reasonable official
could believe that the statutes are constitutional,

H

[i4]1 Accordingly, we conclude that, under Californie
law, the city officials had no authority to refuse to
perform their ministerial duty in conformity with the
current California marriage statutes on the basis of their
view that the *1705 statutory limitation of marriage to a
couple comprised of & man and a womer |is
unconstitutional. :

It is worth noting that the California rule generally
precluding an executive official from refusing to perform
a ministerial duty imposed by statute on the basis of the
official's determination or opinion that the statute is
unconstitutional is consistent with the **489 general rule
applied in the overwhelming ***261 majority of cases
from other jurisdictions. {See pgenerally Annot,
Unconstitutionality of Statute as Defense to Mandamus
Proceeding (1924} 30 A.L.R. 378, 379("[t]he weight of
authority [holds] that a public officer whose duties are of .
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a ministerial character camnot question the
constitutionality of a statute as a defense to a mandamus
proceedmg to compel him to perform some official duty,
where in the performance of such duty his. personal
interests or rights will not be affected, and he will not
incur any personal liability, or violate his oath of office"];

Annot, (1940} 129 A.L.R. 941 [supplementing 30 A.L.R.
3781, see also Note (1928) 42 Harv. L.Rev. 1071.)

{FN34]

FN34. Our review of the decisions of our sister
. states and the District of Columbia reflects that
of the 33 jurisdictions in which decisions have
been found addressing this subject, 26 appear to

have recognized and endorsed the proposition

that, as a general rule, an executive official who
is charged with a ministerial duty to enforce a
statute has no authority to refuse to apply the
statute, in the absence of a judicial determination
that the statute is unconstitutional, on the ground
that' the official believes the statute is

unconstitutional, although many of the:

jurisdictions, like California, also recognize an
exception for bond or other public finance cases,
in which an official is permittgd to refuse to
apply & statute as a means of obtaining a timely
. judicial determination of the legality of the bond
or public expenditure. (See Denver Urban
Renewal Authority v. Byrne. (Colo.1980) 618
‘P.2d 1374, 1379- 1380 [foll. Ames v. People
- (1899) 26 Colo. 83, 56 P. 656, 6581 Lewvitr v.
Attorney Generaf (1930) 111 Conn. 634, 151 A.
171, 176: Panitz_v. Distriet _of Columbia
(D.C.Cir.1940) 112 -F.2d 39, 41-42 [applying
District of Columbia law]; Fuchs v. Robbins
(Fla.2002) 818 S0.2d 460, 463-464 [foll. State v.
State Board of Equalizers,_supro, 84 Fla. 592, 94
So. 681, 682-6841. Tayior v. State (1931) 174
Ga. 52, 162 S.E. 504, 508-509; Howell v. Board
of Comm'rs (1898) 6 Idaho 154, 53 P. 542, 543;
People ex rel. Aity_Gen. v. Salomon (1870) 54
1L 39, 44- 46: Bd _of Sup'rs of Linn Cty. v. Dept.
of Revenue (lowa 1978) 263 N.W.2d 227, 232-
234 [foll. Charles Hewitt & Sons Co. v. Keller
{1937) 223 Towa 1372, 275 N.W. 94, 95-97];
Tincher v. Commonweaith (1925) 208 Ky. 661,
271 S)W. 1066, 1068; Dore v, Tugwell {1955)
228 La. 807, 84 So.2d 199, 201-202 [foll. State
-y Heard (L8 1895} 18 So. 746, 749- 752];
Smyth v. Tiicomb (1850% 31 Me. 272, 285:
Marvland Classified Emp. Ass'n v. Anderson
(1977} 281 Md. 496, 380 A.2d-1032, 1035-1037;
ssessors of Haverhill v. New Fngland Tel &
Tel Co. {(1955) 332 Mass. 357, 124 N.E.2d 917
920-921; State v. Steele County Bd. of Com'rs

Page 29

(1930) 181 Minn. 427, 232 N.W, 737, 738-739;
St. Louis County v. Litzinger {Mo0.1963) 372

S.W.2d RRO, B881-BB2 [foll. Srate v. Becker
{1931) 328 Mo. 541, 41 §.W.2d 188, 190-191];
State v. McFarlan (1927) 78 Mont. 156, 252 P.
803, 808; State v. Sedillo (1929) 34 N.M. 1, 275
P. 765, 765-767; Attorney  General .
Tmtbenher‘mer 1191121 178 A.D. 321 32], 164
N.Y.S. 904, Dept._of State Highways v.

Baker (1940) 69 N D. 702, 290 N W. 257, 260-
262 State v Griffith (1940) 136 Ohijo St: 334,
25 N.E.2d 847,-848-849: State ex rel. Cruce v.

Cease (191128 Okla, 271, 114 P, 251, 252-253:
Comntonweaith v. Mathues (1904) 210 Pa. 372,
59 A 961 964-969; State v, Burl 1908 80

S.C. 127. 61 8.E. 255, 257. Thoreson y._State
Board of Examiners {(1899) 19 U} 18, 57 P.

175. 177-179;  City of Montpelier v. Gates

T (1934) 106 Ve 116, 170 A. 473, 476-477

Capito v, Topping (1909} 65 W.Va. 587, 64 S.E,

B45, B46: Riverton Vailey D._Dist. v. Board of
County Com'rs {1937) 52 Wyo. 336, 74 P.2d

871,873

Of the seven states that may be viewed as
adopting the minority position, most have
addressed the issue only in the context of actions
either relating to matters affecting the
expenditure of public funds or where the rights
or interests of the public officer or public entity
were directly at stake. (See State v. Steinwedgl
{1932) 203 Ind. 457, 180 N.E. B65, 866- 868

[public expenditure}; Toombs v. Sharkey (1925)
140 Miss. 676, 106 So, 273, 277 [public

_expenditure]; Fan Horn v. State (1895) 46 Neb.

62, 64 NW. 365  371-372 [county
reorganization]; State v. Stusher (19263 119 Or.
141, 248 P. 358 359-360 [tax collection];
Holman v. Pabst (Tex Civ.App.1930) 27 8.W.2d
340. 342-343 [local election procedure);
Hindman v. Bayd (1906) 42 Wash. 17. 84 P. 609,

- 612 [local election procedure); State v. Tappan

{1872) 29 Wis. 664, 9 Am. Rep. 622, 635 tax

" collection].) A number of the out-of-state cases

discuss a separate line of cases that address the
issue whether a public official or public entity
has "standing” to bring & court action--for
gxample, & declaratory judgment action—
challenging the constitutionality of a statute the
official or entity is obligated to comply with or

enforce. (See, e.g., Fuchs v. Robbins, supra 818
So.2d 460, 463-d464: Bd of Sup'rs of Linn Cty. v.
Depl._of Revenue, supra, 263 N.W.2d 227, 233-
234, see also Ciny of Kenosha v. State (1967) 35
Wis.2d 317, 151 N.W.2d .36, 42-43) Although
the standing issue involves some of the same
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considerations that are applicable to the issue we
face here, from & separation of powers

perspective, conduct by an executive official that

simply asks & court to determine the
constitutionality of a statute would appear to
raise much less concern than an executive
.official's uniiateral refusal to enforce a statute
based on the official's melon that the statute is
unconstitutional,

w#%262 *1106 Although there are numerous out-of-state
cases that address this issue, one of the most. quoted
decisions is State v. Heard suprg 18 So. 746, 752, where
the court, after an extensive **490 review of the then
existing authorities from various jurisdictions, concluded:
"[Elxecutive officers of the State government have no
authaority to decline the performance of purely ministerial

. duties which are imposed upon them by a law, on the
ground that it contravenes the Constitution. Laws are
presumed to be, and must be treated and acted upon by

subordinate’ executive functionaries as constitutional and

legal, until their unconstitutionality or illegality has been
judicially established, for, in all well regulated
government, obedience to its laws by executive officers is
absolutely essential, and of paramount importance, Were
it not so the most inextricable confusion would inevitably
result, and 'produce such collisions in the administration
of public affairs as to materially impede the proper and
necessary operations of the government.' 'It was surely
‘never intended that an executive functionary should
nullify a law by neglecting or refusing to execute it "
(See also Department of State Highways v. Baker, supra
69 N.D. 702, 290 N.W. 257, 259 ["There is no question as
to the general rule that a subordinate ministerial officer to
whom no injury can result and to whom no violation of
duty can be imputed by reason of compliance with the
statute may not question the constitutionality of the statute
imposing such duty"];  Srate v. Becker, supra,_ 328 Mo.
541, 41 §.W.2d 188, 190 ["It is well settled in this state
and in a great majority of our sister states that, as a
general rule, a ministerial officer cannot defend his
refusal to perform a duty prescribed by a statute on the
ground that such statute is unconstitutional™]; *1107S:ate
v. Steele County Board of Com'rs, supra, 18] Minn. 427,
232 N.W, 737, 738 [although "[t]he authorities are in
conflict,” "[t]he better doctrine, supported by the weight
of authority, is that an official so charged with the
performance of a ministerial duty will not be allowed to
question the constitutionality of such a law.... Officials
acting ministerilly are not clothed wnh judicial
authority.... Their authority is the command of the statute,
and it is the limit of their power"}; State v. State Board of

Equalizers, supra, 84 Fla, 592, 94 So. 681, 683 ["It is’

contended that an individual may refuse to obey a law that
he belizves to be unconstitutional, and take a chance on

its fate in the courts. He does this, however, 'at his peril’;
the 'peril’ being to suffer the consequences, such as fine or
imprisonment, or both, if the courts should hold the act to
be constitutional. [§ ] A ministerial officer refusing to
enforce a law because in his opinion it is unconstitutional
takes no such risk. He does nothing ‘at his peril,' because
he subjects himself to no penalty if his opinion as to the
unconstitutionality of an act is not sustained by the courts.
[1] It is the doctrine of nullification, pure and simple, and
whatever may have been said of the soundness of that
doctrine when sought to be applied by states to acts of
Congress, the most ardent ***263 followers of Mr.

Calhoun never extended it to give to ministerial officers

the right and power to-nullify a legislative enactment"
(italics added) 19

!
In addition to the California decisions reviewed above
and the weight of judicial authority from other
Jurisdictions, consideration of the practical consequences
of a contrary rule further demonstrates the unsoundness of
the city's position.

To begin with, most local executive officials have no
legal training and thus lack the relevant expertise to make
constitutional determinations. Although every individual
{(lawyer or nonlawyer) is, of course, free to form his or her
own opinion of what the Constitution means and how it
should be interpreted and applied, a local executive
official has no authority to impose his or her personal
view on others by refusing to comply with a ministerial
duty imposed by statute. (See, e.g., Southern Pacific,
supra, 18 Cal3d 308, 321, 134 CalRptr. 189, 556 P.2d
289 (conc. & dis. opn. of Mosk, J.) ["Certainly attorneys
have no monopoly on wisdom, but a person trained for
three or more years in a college of law and then tempered
with at least 8 decade of experience within the judicial
system is likely to be far better equipped to make difficult
constitutional judgments than a lay administrator with no

- background in the law"].) JFN351

FN35. Several amici curiae point out that
nonattorney public officials are able to seek legal
advice from a county counsel or city attorney
(see Gov.Code, § § 27640, 41801) and assert
that such nonattorney officials presumably will
do so before disobeying a statute on the ground it
is unconstitutional. County counsel and city
- attorneys, however, also are executive officers
who, like a nonattorney public official, have not
been granted judicial power and thus also lack’
the authority to determine that a statute is
unconstitutional and that it should not be
followed. A nonattorney public official
generally will be in no position to critically
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évaluate legal advice obtained from such counsel
regarding the question of a statute's
constitutionality.  Outside the very narrow
category of instances in which legal counsel can
advise that the invalidity of the statute is so
patent or clearly established that any reasonable
public official would conclude that the statute in
question is -unconstitutional (see, ante, 17
Cal.Rptr.3d pp. 258-260, 95 P.3d pp. 486-488),
whenever a nonattorney official defies a
" statutory mandate on the basis of a county
counsel's or city attorney's legal advice, the
official's refusal to apply the statute actually will
rest upon legal counsel's judgment on a
_debatable constitutional question, rather than
upon the judgment of the -official on whom the
statute imposes a ministerial duty. Furthermore,
a nonattotney officiel is under no obligation to

act in. accordance with a legal opinion {often

given confidentially) provided by a county
counse] or city attorney.

*1108 **491 Second, if, as the city maintains, a local
official were to possess the authority to act on the basis .of
his or her own constitutional determination, such an
official generally would arrive at that determination
without affording the affected individuals any due process
safeguards and, in particular, without providing any
opportunity for those supporting the constitutionality of
the statutes to be heard. In its opposition ta the initia)
petition filed in this case, the city urged this couit not to
immediately “ accept jurisdiction over the substantive
question of the constltut:onahty of California's marriage
laws at this time, because that question properly could be
determined only after a full presentation of evidence
before a trial court. The city officials themselves,
however, made their own constitutional determination
without conducting any such evidentiary hearing or taking
other measures designed to protect the rights of those who
maintain that the statute .is constitutional. Thus, despite
the settied rule that a duly enacted statute is presumed to

be constitutional, under the city's proposed rule-a local -

executive official ***264 wounld be free to determine that
a statute is unconstitutional and refuse to enforce it
without providing even the most rudimentary of due
process procedures--notice and an opportunity to be
heard--to anyone directly affected by the official's action.

Third, there are thousands of elected and appointed
public officials in California's 58 counties charged with
the ministerial duty of enforcing thousands of state
statutes. If each official were empowered to decide
whether or not to carry out each ministerial act based
upon the official's own personal judgment of the

- constitutionality of an underlying statute, the enforcement

. duty to enforce.

of statutes would become haphazard, leading to confusion
and chaos and thwarting the uniform: statewide treatment
that state statutes generally are intended to provide. (Cf.
Haring v._Blumenthal, supro, 471 E.Supp. 1172, 1178- .
1179 ["Unless and until the Congress, or a court of
competent jurisdiction ...; determines that a particular tax
exemption ruling is invalid, the employees of the [Internal
Revenue] Service ... are obliged to implement that ruling.
Not merely the concept of a uniform tax paolicy but the
effectiveness of the government of the United States as a
functioning entity would be *1109 in jeopardy if each
employee could take it upon himself to decide which
particular laws, regulations, and policies are legal or
illegal, and -to base his official actions upon that private
determination”),) Although in the past the multiplicity of
public officials performing similar ministerial acts under a
single statute never has posed & probiem in this regard,
that is undoubtedly true only because most officials never
imagined they had the eauthority to determine the
constitutionality of a statute that they have a ministerial
Were we to hold that such officials
possess this authority, it is not difficult to anticipate that
private individuals who oppose enforcement of a statute
and question its constitutionality would attempt to
influence ministerial officials in various locales to
exercise--on behalf of such opponents—the officials'
newly recognized authority. The circumstance that many
local officials have no legal training would only
exacerbate the problem. As a consequence, the uneven
enforcement of statutory **492 mandates in different
local jurisdictions likely would become a significant.

_congern.

-Fourth, the confused state of affairs arising from diverse
actions by a multiplicity of local officials frequently
would continue for a considerable period of time, because
under the city's proposed rule a court generally could not
order a public official to comply with the challenged

‘statute until the court actually had determined that it was

constitutional. In view of the many instances in which a
constitutional challenge to a statute entsils lengthy
litigation, the lack of uniform treatment afforded to
similarly situated citizens throughout the state often
would be a long-term phenomenon,

These practical considerations simply confirm the -
soundness of the established rule that an executive official
generally does not have the authority to refuse to comply
with a ministerial duty imposed by statute on the basis of
the official's cpinion that the statute is unconstitutional.

[FN36]

FN36. Despite the 'suggestion in  Justice
- Werdegar's concurring and dissenting opinion
(post, 17 Cal.Rptr.3d at.pp. 286-289, 95 P.3d at
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pp. 509-513), this established rule does not
represent any sort of broad claim -of judicial
power over the execufive branch, but on the
contrary reflects the general duty of an executive
official, in carrying out a ministerial function
authorized by statute, not to assume the authority
to supersede or contravene the directions of the
legislative branch or to exercise the traditional
function of the judicial branch.

HwkIES Y
The city further claims; however, that even if California
faw does not recognize the authority of a local official to
refuse to comply with a statutorily mandated ministerial
duty absent a judicial determination that the statute. is
unconstitutional, under the federal supremacy clause
(U.5, Const., art. VI, § 2) California Jacks the power to
require a public official to-comply with a state statute that
the official believes violates the federal Constitution.

*1110 Although in the present case the mayor's initial .

letter to the county clerk relied solely upon the asserted
" unconstitutionality of the California marriage statutes
under the Cualifornia Constitution, the city, in the
opposition filed in this court, for the first time advanced
the position that the action taken by the city officials was
based, at least in part, on their belief that the California

statutes violate the federal Constitution, and the city now -

rests its-supremacy clause claim on this newly asserted
belief. Putting aside the question of the bona fides of this
belatedly proffered rationale, we conclude that, in any
event, the federal supremacy clause prowdes no support
for the city's argument.

To begin with, the principal cases upon which the city
relies--Ex Parte Young (1908) 209 U.S. 123, 28 S.Ct. 441,
52 L.Ed, 714 and LSO, Ltd v. Stroh supra 205 F.3d
1146--are readily distinguishable from the present case:
Those cases stand only for the proposition - that the

circumstance that a state official is acting pursuant to the .

provisions of an applicable state statute does not
necessarily shield. the official (or the public entity on
whose behalf the official acts) either from an injunction or
a monetary judgment issued by a federal court, where the
federal court subsequentiy determines that the state statute
violates the federal Constitution. [FN37] The city has not
cited any case holding that the federal Constitution
prohibits a state from defining the authority of a state's
executive officials in a manner that requires such officials
to comply with a clearly applicable statute unless and
until such a statute is judicially determined. to be
unconstitutional, nor any case holding that the federal
Constitution compels a state to permit every executive
official, state or local, to refuse to enforce an applicable
statatory provision whenever the- official personally
believes the statute violates-the federa! Constitution.

" FN37. As explained above (ante, 17 Cal.Rptr.3d
pp. 254-255, 95 P.3d pp. 483-484), under the
circamstances in this case there is no plausible
basis for suggesting that the city officials would
have subjected themselves to personal liability
had they acted in conformity with the terms of
the current California marriage statutes.

[15] Furthermore, numerous pronouncements by the
United States Supreme Court directly refute the city's
contention that the supremacy clause or any other
provision of the federal Constitution embodies such a
principle. To begin with, the high court's position on the
proper role of federal executive **493 officials with
regard to constitutional determinations is instructive. In
Davies Warehouse Co. v. Bowles (1944) 32] 1.S. 144,
152- 153, 64_S.Ct. 474, 88 1 Ed. 635, for example, in
response to the plaintiffs contention that under one
proposed reading of the applicable statute "the [federal
Price] Administrator [an executive official] would have to
decide whether the state regulation is constitutional before
he should recognize it,” the United States Supreme *1111
Court stated: "We cannot give weight to this view of [the
Price Administrator's] functions, which we think it unduly
magnifies. State statutes, like federal ones, are entitled to
the presumption aof constitutionality until their invalidity
is judicially declared. Certainly ***266 no power to
adjudicate constitutional issues is conferred on the
Administrator.... We think the Administrator will not be
remiss in his duties i he assumes the constitutionality of
State regulatory statutes, under both state and federal
constitutions, in the absence of a contrary judicial
determination." (ltalics added; see also Weinberger v.
Salfi (1975) 422 U.8. 749, 765, 95 S.Ct. 2457, 45 .Ed.2d
522 ["[Tihe constitutionality of a statutory requirement

[is] & matter which is beyond [the Secretary of Health,

Education, and Welfare's) jurisdiction to determine"};
Johnson v, Robison (1974) 415 U, 3 4 S.Ct.
1160, 39 L.Ed2d 389 [“[a)djudication of the
constitutionality of congressional amendments * has

_generally been thought beyond the jurisdiction: of

administrative agencies"]; Qestereich v. Selective Service:
Board (1968) 393 U.S. 233 242 89 SCt 414, 2]

L.Ed.2d 402 (conc. opn. of Hailan, J.} [same]; cf
Thunder Basin Coal Co. v. Reich {1994} 510 118, 20
215, 114 8.Cr. 771, 127 L.Ed.2d 29.) In light of the high
court's repeated statements that federal executive officials .
generally lack authority to determine the constitutionality
of statutes, the city's claim that the federal supremacy
clause itself grants a state or loca! official the authority to
refuse to enforce a statute that the official believes is
unconstitutional is plainly untenable,

Furthermore, there are several earlier United States
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Supreme Court cases that even more directly refute the

city's contention, Smith v. Indiana (1903) 191 U.S. 138,

24 S.Ct. 51, 48 } .Ed. 125 was a case, arising from the
Indiana state courts, in which a county auditor had refused

to grant a statutorily authorized exemption to a taxpayer
because the auditor believed the exemption violated the
federal Constitution. A mandate action was filed apainst

the auditor, and the state courts permitted the auditor to -

raise and litigate the asserted unconstitutionality of the
. statute a5 & defense in the mandate action, ultimately
determining that the exemption was constitutionally
permissible and directing the auditor to grant the
exemption. The auditor appealed the state court decision
upholding the constntutlonahty of the state statute to the
United States Supreme Court. .

In its opinion in Smith, the high court observed that
"there are many authorities to the effect that a ministerial
officer, charged by law with the duty of enforcing a
certain statute, cannot refuse to perform his plain duty
thereunder upon the ground that in his opinion it is

repugnant to the Constitution" (Smith v. Indiana, supra
191 U.S. at p 148, 24 S.Ct, 51), but it recognized that a

state court "has the power ... to assume jurisdiction in
such a case if it chooses to do so." ([bid) ‘At the same
time, however, the court in Smith stated explicitly that

“the power of a public officer to question the -

constitutionality of a statute as.an excuse for refusing to
enforce it ... is @ purely *1112 local question " (ibid,
italics added)--that is, purely a question of state (not
federal) law--a conclusion that directly refutes the city's
claim that federal law requires a state to recognize the
authority of a ministerial official to refuse to comply with
& statute whenever the official believes it violates the
federal Constitution. Moreover, in Smit/; itself the United
States Supreme Court went on to hold that although the
state court in that case had permitted the auditor to litigate
the constitutionality of the state statute, the auditor did not
have a sufficient personal interest in the litigation to
support jurisdiction in the United States Supreme Court;
thus the high court dismissed the auditor's appeal without
reaching the question of the constitutionality of the
underlying ***267 statute, [FN38] A few years later, the
high **494 court followed its decision in Smirh
dismissing & similar appeal by a state auditor in Braxton

County Court v. West Virginio (1908) 208 [J.5. 192, 197,
28 S.Ct. 275 52 1..Ed. 450.

FN38. The court in Smith explained in this
regard: "It is evident that the auditor had no
personal interest in the litigation. He had certain
duties as a public officer to perform. The
performance of those duties was of no personal
benefit to him. Their non-performance was
equally so.... He was testing the constitutionality

of the law purely in the interest of third persons,
viz., the taxpayers...." (Smith v. Indiana, supra,
191 U.S. at pp. 148-149, 24 S Ct. 51.)

in light of the foregoing high court decisions, we
conclude that the California tule set forth above does not

conflict with any federal constitutional requirement..

VI

The city contends, however, that even if we conclude that
its officials lacked the authority to refuse to enforce the -
marriage Statutes, we still cannot issue the writ of
mandate sought by petitioners without first determining
whether California's current marriage statutes are
constitutional, in light of the general proposition that
courts will not issue a-writ of mandate to require a public
official to perform an unconstitutional act, As the Florida
Supreme Court explained in a similar context, however,
"[i]t is no answer to say that the courts will not require a
ministerial officer to perform an unconstitutional act.
That aspect of the case is not before us, We must first
determine the power of the ministerial officer to refuse to
perform a statutory duty because in his opinion the law is
unconstitutional. When we decide that, we do not get to
the question of the constitutionality of the act, and it will
not be decided." (Stare v. Stale Board of Egqualizers,
supra, 84 Fla. 592, 94 So. 681, 684.) Accordingly,
because we have concluded that the city officiais have no
authority to refuse to apply the current marriage statutes
in the absence of & judicial determination that these
statutes are unconstitutional, we conclude that .the
requested writ of mandate should issue.

*1113 VI
‘[16] Finally, we must determine the appropriate scope of
the relief to be ordered. As a general matter, the nature of
the relief warranted in a mandate action is dependent
upon the circumstances of the particular case, and a court
is not necessarily limited by the prayer sought in .the
mandate petition but may grant the relief it deems
appropriate. (See Johnsor v. Fontana County F.P. Dist
(1940) 15 Cal.2d 380, 391-392, 101 P.2d 1092: Geprge

M_v. Superior Court (1988) 201 Cal.App.3d 755, 760,

247 _Cal.Rptr. 330: Sacramento City Police Dept: v.
Superior Court (1984) 156 Cal.App.3d 1193, 1187, fn. 5

203 Cal.Rptr. 169.}

In the present case, we are faced with apn unusual,
perhaps unprecedented, set of circumstances. Here, local
public officials have purported to authorize, perform, and
register literally thousands of marriages in direct violation
of explicit state statutes. The Attorney General, as well as
a number of local taxpayers, have filed these original
mandate proceedings in this court to halt the local
officials' unauthorized conduct and to compel these
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officials to cotrect or undo the numerous uniawful actions
they have taken in the immediate past. As explained
above, we have determined that -the city officials
exceeded their authority in issuing marriage licenses to,
solemnizing marriages of, and registering marriage
certificates on behalf of, same-sex.couples. Under these
circumstances, we conclude ***268 that it is appropriate
in this mandate proceeding not only to order the ciry
officials. to comply with the applicable statutes in the
future, but also to direct the officials to take all necessary
steps to remedy the continuing effect of their past
unlawful actions, including correction of all relevant
official records and notification of affected individuals of
the invalidity of the officials' actions.

[17] In light of the clear terms of Family Code section
300 defining marriage as a "personal relationship arising
out of a civil contract between 2 man and a woman" and
the legislative history of this provision demonstrating that
the purpose.of this limitation was to "prohibit persons of
the same sex from entering lawful marriage" (Sen. Com.
on Judiciary, Analysis of Assem. Bill No. 607 (1977-1978
Reg. Sess.) as amended May 23, 1977, p. 1 [discussed,
-ante, 17 Cal.Rptr.3d **495 p. 236, fn. 11,95 P.3d p. 468,
fi. 11] ), we believe it plainly follows that all same-sex
marriages authorized, solemnized, or registered by the
city officials must be considered void and of no legal
effect from their inception. Although this precise issue
has not previously been presented under California law,
every court that has considered the question has
determined that when state law limits marriage to a union -
between a man and & woman, a same-sex marriage -
performed in violation of state law is void and of no legal
effect. (See, e.g., Jones v. Haliahan, supra, 501 S.W.2d
588, 589 [same-sex marriage "would not constitute a
marriage” under Kentucky law]; *1114dnomvmous v, |
Anomymous (N.Y.Sup.Ct.1971) 67 Misc.2d 982, 325
N.Y.S.2d 499, 50! [under New York law, same-sex
"marriage ceremony was a nulliy” and "no legal
relationship could be created by it"];, McConnell v.
Nooner (8th Cir.1976) 547 F.2d 54, 55-56 ["purported"
same-sex marriage of no legal effect under Minnesota
law]; Adams v. Howerton, supra, 486 F.Supp. 1119, 1122
[purported same-sex marriage has "no iegal effect" under
Colorado or federal law].} The city has not cited any case
in which a same-sex martiage, performed in contravention
.of a state statute that bans such marriages and that has not
judicially been held unconstitutional, has been given any
legal effect.

The city and several amici curiae representing same-sex
couples who obmained marriage licenses from city
officials—and had certificates of registry of marriage
registered by such officials--raise a number of objections
to our determining that the same-sex marriages that have

been performed in California are void and of no lega]
effect, but we conclude that none of these objections is
meritorious.

First, the city and amici curiae contend that the Attorney
General and the petitioners in Lewis lack standing to
challenge the validity of the same-sex marriages that

aiready have been performed, relying upon the provisions
of Family Code section 2211, which sets forth the

" categories of individuals who may bring an action to

nullify a “voidable" marriage—-categories that generally
are limited to one of the pames to the marriage or, where
a party to the marriage is 2 minor or a person incapable of
giving legal consent, the parent, guardian, or conservator
of such party. Past California decisions, however, make
clear that the procedural requirements . generally
apphcable in an action to nullify or annul a "voidable"”
marriage are inapplicable when a purported marriage is
void from the beginning or is a legal nullity. - As this court
statedin Estate of Gregorson (1911) 160 Cal. 21,26, 116
P. 60: "A marriage prohibited as incestuous or jllegal and
declared to. be 'void' or 'void from the beginning' is a legal
nullity and it validity may be asserted or shown in any
proceeding in which the fact of marriage ***269 may be
material." (ltalics added.) In our view, the present
mandate action, which seeks to compel public officials to
correct the effects of their unauthorized official conduct in
issuing marriage licenses to . or registering marriage
certificates of thousands of same-sex couples, is such a
proceeding, because the validity or invalidity of the same-
sex marriages authorized and registered by such officials
is-central to the scope of the remedy that may and should
be ordered in this case, [FN39]

FN39. Contrary to the assertion of Justice
Werdegar's concurring and dissenting opinion
{post, 17 Cal.Rptr.3d at p. 286, 95 P.3d at p.
509), the validity or invalidity of the existing

. same-seX marriages is material to this case not
simply because the Aftorney General has
requested this court to decide that issue, but
- because resolution of the issue is necessary it
determining the scope of the remedy that
properly should be ordered in this .mandate
action to correct, and undo the potentially
disruptive consequences of, the unauthorized
-actions of the city officials.

*1115 The city and amici curiae additionally contend that
we cannot properly determine the validity or invalidity of
the existing same-sex marriages in this proceeding
because the parties to a marriage are indispensable parties
to any legal action seeking to invalidate a marriage, and

" the thousands of same-sex couples whose marriages were

authorized and registered by the local authorities are not
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formal parties to the present mandate proceeding. The
city relies on cases involving actions that have been
brought to annul 2 particular marriage on the basis of facts
peculiar to that marriage, in- which the courts have held
the parties to the mearriage to be **496 indispensable

parties. (See, e.g., McClure v. Donovan {1949) 33 Cal.2d

717, 725, 205 P.2d 17.) In the present instance, by
contrast, the question of the validity or invalidity of a

same-sex marriage does not.depend upon any facts that
are peculiar to any individual same-sex marriage, but
rather is a purely legal question applicable to all existing
same-sex marriages, and rests on the circumstance that
the governing state statute limits marriage to a union
between a man and 2 woman. Under ordinary principles
of stare decisis, an appellate decision holding that, under
current California  statutes, a same-sex marTiage
performed in California is void from its inception
effectively would resolve that legal issue with respect to
all couples who had participated in same-sex marriages,
even though such couples had not been parties to the
original action.
same-sex marriages under current California law involves
only a pure question of law, couples who are not formal
parties to this action are in no different position than if
this question of law had been presented and resolved in an
action involving.some other same-sex couple rather than
in an action in which the legal arguments regarding the
validity of such marriages have been vigorously asserted

not only by the clty officials who authorized and

registered such marriages but also by various amici curiae
representing- similarly -~ situated same-sex couples,
Requiring a-separate legal proceeding to be brought to
invalidate each of the thousands of same-sex marriages,
or requiring each of the thousands of same-sex couples to
be named and served as parties in the present action,
would add nothing of substance to this proceeding.

The city and amici curiae further contend that it would
violate the due process rights of the same-sex couples
who obtained mearriage. licenses, and had their marriage
certificates registered by the local officials, for this court
to determine the validity of same-sex marriages without
giving the couples notice and an opportunity to be heard.
To begin with, there may be some guestion whether an
individual who, ***270 through the deliberate
unauthorized conduct of a public official, obtains a
license, permit, or other status that -clearly is not

authorized by state law, possesses a constitutionally -

protected *1116 property or liberty interest that gives rise

. to procedural due process guarantees. (Cf,, e.g., Snvder v,

Ci Minneapolis (Minn.1989) 441 N.W.2d 781, 792,
Mellin v. Fiood Brook Union Schoo! Dist. (2001) 173 Vi,
202, 790 A.2d 408, 421, Gunkelv. City of Emporia,_Kan
10th Cir,1987) 835 F.2d 1302, 1304-1305 & fns. 7. 8.} In
any event, these same-sex couples have not been denied

Because the validity or invalidity of

the right to meaningfully participate in these proceedings.
Although we have not permitted them to intervene
formally in these actions as parties, our order denying
intervention to a number of such couples explicitly was
without prejudice to participation as amicus curiae, and
numerous amicus curiae briefs have been filed on behalf
of such couples directly addressing the question of the
validity of the existing same-sex marriages: Accordingly,
the legal arguments of such couples with regard to the
question of the validity of the existing same-sex marriages
have been heard and fully considered. Furthermore, under
the procedure we adopt below (see, post, 17 Cal.Rptr.3d
p. 272, 95 P.3d p. 498), before the city takes corrective
dgction with regard to the record of any particular same-
sex marriage license or same-sex marriage certificate,
each affected couple will receive individual notice and an
opportumty to show that the- holding.of the present
opinion is not applicable to the couple :

The city and amici curige next maintain that even if this
court properly may address the validity of the existing
same-sex matriages in this proceeding, under California
law such marriages cannot be held void (or voidable, for
that matter), because there is no California statute that
explicitly provides that a marriage between two persons
of the same sex or gender is void (or voidable). As we
have seen, however, Family Code section 300 explicitly
defines marriage as "a personal relation arising out of a
civil contract between a man and a woman,” and in view
of the language and legislative history of this provision
(see, ante, 17 Cal.Rptr.3d p. 236, fn. 11, 95 P.3d p. 468,
fin. 11), we believe that the Legisiature has made clear its
intent that a same-sex marriage performed in California is
not a valid marriage under California law. Accordingly,
we view Family Code **497section 300 itself as an
explicit statutory provision establishing that the existing
same-sex marriages at issue are void and invalid.

The city and amici curiae also rely upen Family Code
section 306, which provides in part that “[n]oncompliance
with this part by 2 nonparty to the marriage does not
invalidate the marriage,” maintaining that this statute
demonstrates that even if the county clerk erred in issuing
marriage  licenses to  same-sex couples, such
noncompliance - by the county clerk (a nonparty to the
marriage) does not invalidate the marriage. In our view,
section 306--which is unofficially entitled "Procedural
requirements;  effect of noncompliance”- has no
application here. The defect at issue clearly is not simply
a procedural defect in the issuance of the Jicense or in the
solemnization or registration process. Indeed, it is not
simply the invalidity or unauthorized nature of the county
clerk's action in issuing a8 marriage license to 2 same-sex
*1117 couple that renders void any marriage between .a
same-sex couple.  What .renders such a purported
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marriege void is the circumstance that the current

California statutes reflect a clear legislative decision to

“prohibit persons of the same sex from entering lawful

marriage.” (Sen. Com. on Judiciary, Analysis of Assem.

* Bill No. 607 (1977-1978 Reg. Sess.) as amended May 23,
1977, discussed, ante, 17 Cal.Rpir.3d at ***271 p. 236,
fn. 11, 95 P.3d at p. 468, fn. 11.) It is that substantive
leglslanve limitation on the institution of marriage, and
not simply the circumstance that the-actions of the county
clerk or county recorder were unauthorized, that renders
the existing same-sex marriages mvahd and void from the
beginning.

Finally, the. city urges this court to postpone the
determination of the validity of the same-sex matriages
that already have been performed and registered until a
court rules on the substantive constitutional challenges to
the California marriage statutes that are now pending in
superior court. From a practical perspective, we believe it
would not be prudent or wise to leave the validity of these
marriages in limbo-for what might be a substantial period
of time given the potential confusion (for third parties,
such as employers, insurers, or other governmental
entities, as well as for the affected couples) that such an
uncertain status inevitably would entail, [FN40]

FN40. Whether or not any sarne-sex couple "has
filed-a lawsuit seeking the legal benefits of their
purported marriage" (conc. & dis. opn. of
Werdegar, J., post, 17 Cal.Rptr.3d at p. 284, 95
P.3d at p. 508), there can be no question that the
legal status of such couples has and will continue
to generate numerous questions for such couples
and third parties that must be resolved on an
ongoing basis.

In any event, we believe such a delay in decision is
unwarranted on more fundamental grounds. As we have
explained, because Family Code section 300 clearly limits
marriage in California to a marriage between a man and a
woman and flatly prohibits persons of the same sex from-
lawfully marrying in California, the goveming authorities
establish that the same-sex marriages that already have
been performed are void and of no legal effect from their
inception. (See, ante, 17 Cal.Rptr.3d p. 267, 95.P.3d p.

493 and cases cited; see also Estate of Gregorson, supra,
160 Cal. 21, 26, 116 P. 60 ["A marriage prohibited as ...

illegal and declared to be 'void' or 'void from the
beginning' is a legal nullity..."].) In view of this well-
established rule, we do not believe it would be responsible
or appropriate for this court to fail at this time to inform
the parties to the same-sex marriages and other persons
whose legal rights and responsibilities may depend upon
the validity or invalidity of these marmiages that these
marriages are invalid, notwithstanding the pendency of .

. numerous lawshits challenging the constitutionality of

California's marriage statutes. Withholding or delaying a
ruling on the current validity of the existing same-sex
marriages might lead numerous persons to -make
fundamental clianges in their lives or otherwise proceed
on the basis of erroneous expectations, creating
potentially irreparable harm.

*1118 Although the city and the amici curiae
representing seme-sex couples suggest that these couples
would prefer to live with uncertainty rather than be told at
this point that the marriages are invalid, in light of the
explicit terms of Family Code section 300 and the
warning - included in the same-sex marriage license
applications provided by the **498 city (see, anre, 17
Cal.Rptr.3d p. 232, fn. 5, 95 P.3d p. 465, fn. 5) these
couples clearly were -on notice that the validity of their
marriages was dependent upon whether a court would
find that the city officials had authority to allow same-gex
marriages. Now that we have confirmed that the city
officials lack this authority, we do not believe that these
couples have a persuasive equitable claim to have the
validity of the marriages left in doubt at this point in time,
creating uncertainty and potential harm to others who may
need to know whether the marriages are valid or not. Had
the "current constitutional ***272 chalienges to the
California marriage statutes foliowed the traditional and
proper course {see, ante, 17 Cal.Rptr.3d p. 256, 95 P.3d p.
485), no same-sex marriage would have been conducted
in California prior to a judicial determination that the
current California marriage statutes are unconstitutional.
Accordingly, as part of the remedy for the city officials’
unauthorized and unlawful actions, -we -believe it is
appropriate to make clear that the same-sex marriages that
already have purportedly come into being must be
considered void from their inception. Of course, should
the current California statutes limiting marriage to a man
and & woman ultimately be repealed or be held
unconstitutional, the affected couples then would be free
to obtain lawfully authorized marriage licenses, have their
marriages lawfully solemnized, and lawfully register their
marriage certificates. [FN411

FN41, Contrary to the contention of Justice
Werdegar's concurring and dissenting opinion
(post, 17 Cal.Rptr.3d at p. 284, 95 P.3d at p.
508), should the existing marriage statutes
ultimately be held unconstitutional, we do not
believe that the principle of "basic faimess" or a
claim for “full relief" justifies placing the same-
sex couples who took advantage of the
unauthorized actions. of San Francisco officials
in a different or better position than othet same-
sex couples who were denied marriage licenses
in other counties throughout the state by public
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officials who properly fulfilled their duties in
. compliance with the governing state statutes.

Accordingly, to remedy the effects of the city officials'
unauthorized actions, we shall direct the county clerk and
the . county recordsr of the City and County of San
Francisco to take the following corrective actions under
the supervision of the California Director of Health
Services, who, by statute, has general supervisory
authority over the marriage license and marriage
- certificate process. (See, anre, 17 Cal.Rptr.3d pp. 237-
239, 95 P.3d pp. 469-471.) The county clerk and the
county. recorder are directed to (1} identify all same-sex
couples to whom the officials issued marriage licenses,
solemnized marriage ceremonies, or registered marriage
certificates, (2) notify these couples that this court has
determined that same-§ex marriages that have been
performed in California are void from their inception and
& legal nullity, and that these officials have been directed
to correct their records to reflect the iovalidity of these
marriage licenses and marriages,
couples an opportunity to *1119 demonstrate that their
marriages are'not same-sex marriages and thus that the
official records of their marriage licenses and marriages
should not be revised, (4) offer to refund, upon request,
all marriage-related fees paid by or on behalf of same-sex
couples, and (5) make apprupnate corrections to all
relevant records.

Vil

As anyone familiar with the docket of the United Stetes
Supreme Court, of this court, or of virtually any appeliate
court in this nation is aware, many statutes currently in
force may give rise to constitutional challenges, and not
infrequently the constitutional questions presented
involve issues-upon which reasonable persons, including
reesonable jurists, may disagree. [f every public official
who is under.a statutory duty to perform a ministerial act
were free to refuse to perform that act based solely on the
official's view that the underlying statute i
unconstitutional, any semblance of & uniform rule of law
guickly wouid-disappear, and constant and widespread
Jjudicial intervention would be required to permit the
ordinary mechanisms of government to function. This, of
course, is not the system of law with which we are
familiar. Under long-established ***273 principles, a
statte, once enacted, is presumed to be constitutional
until it has been judicially determined to be
unconstituticnal, :

*499 An executive official, of course, is free to criticize
existing statutes, to advocate their amendment or repeal,
end to voice an opinion as to their constitutionality or
unconstitutionality. As we have explained, however, an
executive official who is charged with the ministerial duty

(3) provide these

of enforcing a statute generally has an obligation to
execute that duty in the absence of a judicial
determination that the statute is unconstitutional,
regardless of the official's personal view of the

-constitutionality of the statute.

In this case, the city has suggested that a contrary rule—
one under which & public "official charged  with ‘a
ministerial duty would be free to make up his or her own
mind whether a statute is constitutional and whether it
must be obeyed--is necessary to protect the rights of
minorities. But- history demonstrates that members. of
minority groups, as well as individuals who are unpopular
or powerless, have the most to lose when the rule of law
is abandoned--even for what. appears, to the person
departing from the law, to be a just end._fFN42] As

"observed at the outset of this opinion, granting every

*1120 public official the authority to -disregard ‘a
ministerial statutory duty on the basis of the official's
opinion that the statute is unconstitutional would be
fundamentally inconsistent with our political system's
commitment to John Adams' vision of a government
where official action is determined not by the opinion of
an individual officeholder--but by the rule of law.

EN42. The pronouncement of Sir Thomas More

in the well-known passage from Robert Bolt's A

Man For All Seasons comes to mind:

"Roper: So now you'd give the Devil benefit of

law!

"More: Yes. What would you do? Cut & great

road through the law to get to the Devil?

“Roper: I'd cut down every law in England to do

that!

“More: Oh? And when the last law was down,

and the Devil turned round on you--where would

you hide, Roper, the laws all being flat? This

country's planted thick with laws from coast to

-coast—man's laws, not God's--and if you cut

them down--and you're just the man to do it—

d'vou really think you-could stand upright in the

winds that would blow then? Yes, I'd give the

Devil benefit of law, for my own safety's sake."

(Bolt, A Man for All Seasons (1962) p. 66.) -

X .

For the reasons discussed above, a writ of mandate shall
issue compelling respondents to comply with the
requirements and limitations of the current marriage

_ statutes in performing their ministerial duties under such

statutes, and ‘directing the county clerk and.the county
recorder of the City and County of San Francisco to take
the following corrective actions under the supervision of
the California Director of Health.Services: (1) identify all
same-sex couples to whom the officials issued marriage
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licenses, solemnized marriage ceremonies, or registered
marriage certificates, (2) notify these couples that this
court has determined that same-sex marriages that have
been performed in California are void from their inception
and a legal nullity, and that these officials have been .
directed to correct their records to reflect the invalidity of
these marriage licenses and marriages, (3) provide these
couples an opportunity to demonstrate that their marriages
are not same-sex marriages and thus that the official
records of their marriage licenses and marriages should
not be revised, (4) offer to refund, upon request, all
marriage related fees paid by or on behalf of same-sex
***274 couples, and (5) make appropriate corrections to-
all relevant records.

As the ﬁrevailing pai'ties, petitioners shall recover their A
costs.

WE CONCUR: BAXTER, CHIN, BROWN and
MORENO, JJ: :

Concurring Opinion by MORENO, 1.

I concur. The majority opinion addresses primarily the
limitations on the power of local officials to disobey
statutes that may be, but have not yet been judicially
established te be, unconstitutional, 1 write separately to
focus on the related but distinct question of what courts
should do when confronted with such disobedience on the
part of local officials. As the majority apinion -suggests, a
court should not invariably refuse-to decide constitutional
questions arising from local governments' or local
officials' refusal to obey purportedly unconstitutional
statutes. Indeed, California courts *1121 under these
circumstances **500 have, on a number of cccasions,
decided the underlying constitutional questions. [n the
present - case, the majority declines to decide the
constitutional validity of Family Code section 300,
prohibiting same-sex marriage, but instead concludes. that
a writ of mandate against San Francisca's (the city's) local
officials is justified because they excesded their
ministerial authority. As elaborated below, I agree that
under these somewhat unusual circumstances, local
officials' disobedience of the statute justifies this court's
issuance of a writ of mandate against those officials
before the underlying constitutional question has been
adjudicated.

At the outset, 1 review the requirements for obtaining a
writ of mandate. To obtain writ relief a petitioner must
show: " '(1) A clear, present and usually ministerial duty
on the part of the respondent ...; and (2) a clear, present
and beneficial right in the petitioner to the performance of
that duty....’ " (Santa Clara County Counsel Attys. Assn. v.

Woodside (1994) 7 Cal.dth 525. 539-540, 28 Cal.Rptr.2d

617, 869 P.2d 1142 Also required is "the lack of any
plain, speedy and adequate remedy in the usual course of
law...." (Flora_Crane Service_fnc_ v. Ross (1964) 6]
Cal.2d 199, 203, 37 Cal.Rptr. 425, 390 P.2d 193.)
Although the writ of mandate generally must issue if the
above requirements are clearly met (see May v. Board of

Directors (1949) 34 Cal.2d 125 133-134, 208 P.2d 661),
the writ of mandate is an equitable remedy that will not

issue if it is contrary to "promoting the ends of justice.".
McDaniel v, City etc. of San Francisco {(1968) 259
Cal.App.2d 356, 361, 66 CalRptr. 384: sec aiso

Bartholomae Qil Corp. v._ . Superior Court (1941) 18
Cal2d 726, 730, 117 P.2d 674. .

The local officials in the present case have a clear
ministerial duty to issue martiage licenses in conformance
with state statute and have violated that duty. The
Attorney General, and for that matter the piaintiffs in
Lewis v. Alfaro, have a substantial right to- ensure that
marriage licenses conform te the statute. (See Bd of Soc.
Weffare v. County of L.A. (1945) 27 Cal.2d 98, 100-101,
162 P.2d 627.) But when a court is asked to grant a writ
of mandate to enforce a statute over which hangs a
substantial cloud of unconstitutionality, the above-stated
principles dictate that a court at least has the discretion to
refuse to issue the writ until the underlying constltutlonal
question has been decided.

How should courts exercise that discretion? In
California, generally- speaking, courts faced with local
governments' or local officials' refusal to obey assertedly
unconstitutional statutes have decided the constitutional
question before determining whether a writ or -other
requested relief should issue. (See, e.g., ***275County of
Riverside v. Superior Court (2003} 30 Cal.4th 278 132

Cal.Rptr.2d 713, 66 P.3d 718 [county refused to obey as
unconstitutional a state statute mandating - binding

“arbitration for local agencies that reach *1122 negotiating

impasse with police and firefighters]; Star-Kist Foods,

Ine. v. County of Los Angeles (1986) 42 Cal3d 1, 227
Cal.Rptr. 391, 719 P.2d 987 [county refused to act in
accordance with a state revenue statute it haed judged,
correctly, to violate the U.S.-Const.}; Zee Toys Inc v.
County of Los Angeles (1978) 85 Cal. App.3d 763, 777-
781, 149 Cal.Rptr, 750 [same); Pasp Robles etc. Hospital
Dist. v. Neglev (1946) 29 Cal.2d 203, 173 P.2d 813 [local
financial officer refused to issue bonds and defended a
lawsuit in order to expeditiously settle the constitutional
validity of the bond issue); Denman v. Broderick (1896)
111 Cal. 96, 105, 43 P. 516 {local official refused to
spend public funds required by a statute believed to be
unconstitutional "special legisiation"); City of Oaklond v.
Digre (1988) 205 Cal.App.3d 99, 252 Cal.Rotr. 99 [local
official refused to enforce a parcel tax believed to be
unconstitutional and required the city to demonstrate its
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constitutionality in court]; Bayside Timber Co. v. Board
of Supervisors (1971) 20 CalApp3d 1, 14-15, 97
" cal.Rptr. 431 [county board of supervisors refused to
issue permission. for timber operations, although such
refusal was not authorized under rules promulgated
pursuant to state statute].) Indeed, any time a city
determines that a- state law is contrary to its own
constitutional prerogative of = self-governance and
therefore refuses to obey the law, it is making 'a
constitutional. determination. (See, e.g., Bishop v. City of
San Jose (1969} 1 Cal.3d 56, 63-64, 81 Cal Rptr. 465, 460
P.2d 137 [determining that state prevailing **501 wage
law for public waorks projects was not binding on cities].)

As the majority states, "the classic understanding of the
seperation of powers doctrine [is] that the legislative
power is the power to enact statutes, the executive power
is the power to execute or enforce statutes, and the
judicial power is the power to interpret statutes and to
determine their constitutionality." (Maj. opn., aste, 17
Cal.Rptr.3d at p. 230, 95 P.3d at p.. 463.) But "the
separation of powers doctrine does not create an absolute
or rigid division of functions." (/bid) As the above cases
- suggest, local officials sometimes exercise their authority
to preliminarily determine that a statute that directly
affects the local povernment's functioning s
unconstitutional and, in some circumstances, refuse to
obey that statute as a means of bringing the constitutional
chalienge. This preliminary determination is the exercise
of an executive function. Local officials and agencies do
not "arrogate[ ] to {the local executive] core-functions of
the ... judicial branch" in violation of the separation of
powers (Carmel Valley Fire Protection Dist._v. State of

California (2001) 25 Caldth 287 297-298, 105
CelRptr.2d 636, 20 P.3d_533) but rather raise

constitutional issues for the courts to ultimately decide.

In my view, there are at least three types of situations in
which a local government's disobedience of a statute
would be reasonable. In these situations, courts asked to
grant a writ of mandate to compel the local agency to
obey the statute should therefore address the underlying
constitutional issue rather than simply conclude the local
governmental entity exceeded its *1123 ministerjal
authority. First, there are some cases in which the statute
in question violates a “clearly established ... constitutional
right" (Harlow v. Fitzgerald (1982) 457.1.8. 800, 818,
102 §.Ct. 2727, 73 L..Ed.2d 396). An executive decision

not to spend resources tc comply with a clearly
unconstitutional statute is a reasonable exercise of the
local executive power and ***276 does not usurp a core
judicial function. Indeed, refusing to enforce clearly
unconstitutional statutes saves the resources of both the
executive and the judiciary.

- compensation.

A second category of "disobedience" cases involves a
local official or governmental entity disobeying a statute
when there is a substantial question as to its
constitutionality ard the statute govems matters integral -
to & locality's limited power of self-govemance In these
cases, & Jocal entity or official is directly affected by the
statute and in a unique position to challenge it. As the

above cases illustrate, local entities and officials have

challenged statutes to determine the validity of a bond, or
the payment of a government salary for a position
unconstitutionally created, or an exemption to a local tax
that assertedly violates the commerce clause, or 2 statute
that intrudes on local matters of city or county employee
It is noteworthy that in virtually all the
above cases, the local apency's or official's refisal to-obey
an assertedly unconstitutional statute had the effect of

" preserving the status quo, pending judicial resolution of

the matter, thereby minimizing interference wnh the
judicial function.

Perhaps in some of these cases localities could have
proceeded by obtaining declaratory relief as to a statute's
unconstitutionality, rather than by disobeying the statute.
In other cases, an actual controversy necessary for
declaratory relief may have been lacking. In.any case, the
fact that the local government agency did not proceed by
means of declaratory relief provided no insurmountable
obstacle to a court's deciding the underlying constitutional
issue raised by the agency's disobedience. (See, e.g.,
County of Riverside v. erior Court, supra, 30 Cal 4th
278,283, 132 Cal.Rptr.2d 713, 66 P.3d 718.) [FN1] Of
course, if a court determines that interim relief to competl
2 government agency to obey a statute is appropriate, it
may grant such relief before the constitutional question is

_ ultimately adjudicated.

EN1. The above dictum does not apply when the
Legislature has required that a governmental
entity challenge an assertedly unconstitutional
statute by means of declaratory relief. {See, e.g.,
Rev. & Tax.Code. § 538 [county assessor‘to
challenge constitutionality of state revenue
statute by requesting declaratory relief under
Code Civ. Proc., § 1060].)

A third possible category of cases in which city officials
might legitimately disobey statutes **502 of doubtful
constitutionality are those in which the question of a
statute's. constitutionality is substantial, and irreparable.
harm may result to individuals to which the local
government agency has. some protective *1124
obligation--be they employees, or students of a public
college, or patrons of a public library, or patients in a
public hospital, or in some cases simply residents of the
city. Again, a court asked to grant a writ of mandate
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could conclude that a deiay in granting the writ pending
resolution of the underlying constitutional question is
justified. To issue a writ enforcing a statute that may be
unconstitutional, and that will work irreparable harm,
" would not "promote[ ] the ends of justice” (MeDanie/ v,
City etc. of San Francisco, supra, 25% Cel.App.2d at pp.
360-361, 66 Cal.Rpir. 384). and a court has the discretion
to delay such issuance until the underlying constitutional
question is resolved.

The present case is quite different from the above
situations.  First, a5 the majority demonstrates, the
unconstitutionality of Family Code section 300 is not
clearly established by either state or federal constitutional
precedent, and certainiy not from the language of the
constitutional provisions themselves. Nor does this case
*+%277 pertain to a statute that interferes with a city's or
county's limited power of self-governance that these
entities Bre in -8 unique position to chailenge. Rather,
local officials in this case perform a ministerial function
pursuant to the state marriege law. Unlike the cases cited
above, in which the constitutionality of a ‘statute is likely
to go unchallenged if a local governmenta! entity does not
"do so, Family Code section 300 limits individual rights,
and those individuals subject to that limitation are in the
best position to challenge it.

Nor does the present case fit the third category of cases,
in which a city refuses to enforce a law so as to protect its
citizens from irreparable harm. The conly harm caused
here is a delay in the ability of same-sex couples to get
married .while the constitutional issue is being
adjudicated. Bur that delay will occur whether or not we
grant a writ of mandate against the city in this case. Put
enother way, local officials have no real power to marry
same-sex couples, given the statutory prohibition against
doing s0. What was -within their power, prior to our
issuance of 2 stay, was to issue licenses of indeterminate
legal status. The exercise of the court's mandate power to
preclude local officials from continuing this course of
action, and voiding the licenses already issued, brings no
lrreparable harm to the individuals who have received or
might receive such licenses.

In sum, the city advances no plausible reason why it had
to disobey the statute in question. Even so, it might have
been appropriate to have delayed the issuance of a writ of
mendate against- it until the underlying constitutional
question had been adjudicated if, for example, the city
had issued a single “test case" same-sex marriage license.
Bui it went far beyond a test case. It issued thousands of
these marriage licenses. As such, the city went well
beyond making a preliminary determination of the
statute's unconstitutionality or performing an act that
would bring the constitutional issue to the *1125 courts.

Rather, city officials drastically and repeatedly altered the
status quo based on their constitutional determination,
issuing & multitude of licenses that purported to have an
independent lega) effect, contrary to their ministerial duty -
and statutory obligation and prior to any judicial
determination of the statute's unconstitutionality. By such
dramatic overreaching, these officials trespassed on a core
judicial function of deciding the constitutionality of
statutes and endowed the issue of their authority to

. disobey the statute with a life of its own, independent of

the underlying constitutional issue, "1 therefore agree with
the majority that a writ of mandate is rightly issued
against the city and its officials in this case.

I reiterate what is clear in the majority opinion. Our
holding in this case in ho way expresses or implies a view

- on the underlying issue of the constitutionality of a statute

prohibiting same-sex marriage. That issue will be
addressed in the context of litigation in which the issue is

properly raised. (See Goodridee v, Department of Pub.
Health (2003) 440 Mass. 309, 798 N.E.2d 941.)

*+503 Concurring and Dissenting Opinion by
KENNARD, I.

I concur in the judgment, except insofar as it declares
void some 4,000 marriages performed in reliance on the
gender-neutral marriage licenses [FN1] issued in the City
*++%278 and County of San Francisco. Although I agree
with the majority that San Francisco public officials
exceeded their authority when they issued those licenses,
and that the licerises themselves are therefore invalid, I
would refrain from determining here, -in a proceeding

" from which the persons whose marriages are at issue have

been excluded, the validity of the marriages solemnized
under those licenses. That determination should be made
after the constitutionality of California laws restricting
marriage to opposite-sex couples has been authoritatively
resolved through judicial proceedings now pending in the
courts of California.

FN1. As the majority explains, the license
application was altered "by eliminating the terms
‘bride,' ‘'groom,. and ‘unmarried man ‘and
unmarried woman,' and by replacing them with
the terms. 'first applicant,’ 'second applicant,’ and
‘vnmarried individuals' " (Maj. opn., arte, 17
Cal.Rptr.3d at p. 232, 95 P.3d at p. 465.)

l .
Like the majority, 1 conclude that officials in the City and
County of San Francisco exceeded their authority when
they issued gender-neutral marriage licenses to same-sex
couples, and 1 agree with the majority that those officials
may not justify their actions on the ground that state laws
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restricting marriage to opposite-sex couples violate the
state ot the federal Constitution. The cases discussed by
the majority demonstrate, in my view, that a public
official may refuse to enforce a statute on constitutional
grounds only in these situations: *1126-1) when the

statute’s unconstitutionality is obvious beyond dispute in.

light of unambiguous constitutional language or
" controlling judicial decisions; (2) when. refraining from
enforcement is necessary to preserve the status quo and to
prevent irreparable harm pending judicial determination
-of a legitimate and substantial constitutional question
about the statute's validity; (3) when enforcing the statute
could put the public official at risk for substantial
personal habnl:ty, or (4) when refraining from
enforcement is the only practical means to obtain a
judicial determination of the constitutional question. (See
Field, . The Effect of an Unconstitutional Statute (1935,
reprint ed.1971) p. 119 et seq.; Note, Right of Ministerial
Officer to Raise Defense of Unconstitutionality in
Mandamus Proceeding (1931) 15 Minn. L.Rev. 340;
Rapacz, Protection of Officers Who Act Under
Unconstitutional Statutes (1927) 11 Minn. L.Rev. 585;
Note, Who Can Set Up Unconstitutionality-- Whether

Public Official Has Sufficient Interest (1920) 34 Harv.-

L.Rev. 86.) Because none of these situations is present
here, as 1 explain below, the public officials acted
wrongly in refusing to enforce the opposite-sex restriction
in California's marriage laws. :

A. Indisputably Unconstitutional Law

In restricting” marriages to couples consisting of one
woman and one man, California's marriage laws are not
plainly or obviously unconstitutional under either the state
or the federal Constitution.  Neither Constitution
expressly prohibits limiting marriage to opposite-sex
couples, and neither Constitution expressly grants any
person a right to marry someone of the same sex. Nor
does any judicial decision establish beyond reascnabie
dispute that restricting marriage to heterosexual couples
violates any provision of the California. Constitution or
the United States Constitution,

Indeed, there is a decision of the United' States Supreme
Court, binding on all other courts and public officials, that
a state law restricting marriage to opposite-sex couples
does nor violate the federal Constitution's guarantees of
_equal protection and due process of law. After the
Minnesota Supreme Court held that Minnesota laws
preventing marriages between persons of ***279 the

same sex did not violate the equal protection or due’

process clauses of the United . States Constitution (Baker
v. Nelson (1971) 291 Minn. 310, 191 N.W.2d 185) the
decision was appealed to the United States Supreme
Court, as federal law then permitted (see 28 USC

former **504 § 1257(2), 62 Stat. 929 as amended by 84
Stat. 590). The high court later dismissed that appeal "for
want of substantial federal question." (Baker v. Nelson
(19721 409 U.5. 810,93 §.Ct. 37,34 L.Ed.2d 65.)

As the United States Supreme Court.has explained, a
dismissal on the ground that an appeal presents no
substantial federal question is a decision on *1127 the
merits of the case, establishing that the lower court's
decision on the issues of federal law was correct

(Mandel v. Bradley (1977) 432 U.S. 173, 176 97 S.Ct.

2238, 53 L.Ed.2d 199; Hicks v. Miranda (1975) 422 U.S,
332, 344 95 SCt. 2381, 45 L.Ed2d 223) Summary

decisions of this kind "prevent lower courts from coming
10 opposite conclusions. on the precise .issues presented
and necessarily decided by those actions." (Mandel v.

Bradley,. supra,_at p. 176, 97 8.Ct. 2238.) Thus, the high

court's summary decision in Baker y. Nelson supra 409
U.S. 810, ©3 8.Ct. 37, 34 L.Ed.2d 65, prevents lower

courts and public officials from coming to the conclusion
that a state law barring marriage between persons of the
same sex violates the equal protection or due process
guarantees of the United States Constitution.

The binding force of 2 summary decision on the merits -
continues until the high court instructs otherwise. (Hicks
v. Miranda, supra_422 U.S. at p. 344 95 S§.Ct. 2281.)
That court may release lower courts from the binding
effect of one of its decisions on the merits either by
expressly overruling that decision or through " 'doctrinal
developments' " that are necessarily incompatible with

that decision. (/d atp. 344 95 S.Ct. 2281} The United

* States Supreme Court has not expressly overruled Baker

v. Nelson, supra, 409 U.S 810.-93 S.Ct. 37. 34 L. .Ed.2d
65, nor do any of its later decisions contain doctrinal
developments that are necessarily incompatible with that
decision.

The San Francisco public officials have argued: that thé

- United States Supreme Court's decision in Lawrence v.

Texas (2003) 539 U.S. 558, 123 8.Ct. 2472, 156 L.Ed.2d
508, holding unconstitutional a state law “"making it a

crime for two persons of the same sex to engage in certain
intimate sexual conduct" (id_at p. 562, 123 5.Ct. 2472),
amounts to a doctrinal development that releases courts
and public officials from any obligation to obey the high
court's decision in Baker v. Nelson, supra 409 U.S. 810,
93 3.Ct 37 34 L.Ed2d 65. Although Lawrence
represents a significant shift in the high court's view of
constitutional .protections for same-sex relationships, the
majority in Lawrence carefully pointed out that "there is
no longstanding history in this country of laws directed at
homosexual conduct as a distinct matter” (Lawrence v,

Texas, supra, at p. 568, 123 §.Ct. 2472} and that the case
"d[ld] not involve whether the govermnent must give
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formal recognition to any relationship that homosexual
persons seek to enter” (id. at p. 578, 123 S.Ct. 2472).

Because there is a long history in this country of defining
marriage as 8 relation between cne man and one woman,
and because marriage laws do involve formal government
recognition of relationships, the high court's decision in
Lawrence did not undermine the authority of Baker v,
Nelson to such a degree that a lower federal or state court,
much less a public official, could disregard it. Until the
United States Supreme Court says otherwise, which it has

not yet done, Baker v Nelson defines federal.

constitutional law on the ***280 question whether a state
may deny same-sex couples the right to marry.

*1128 Because neither the federal nor the California
Constitution contains any provision directly and expressiy
guaranteeing a right to marry another person of the same
sex, and because no court has ever decided that either
-Constitution confers that right,-this is not a sitvation in
which a public official refused to enforce a law that was
obviously and indisputably unconstitutional.

B. Preserving the Status Quo to Prevent Serious
Harm

Nor was this a situation in which a public official, by
temporarily refraining from enforcing a state law, merely
preserved the status quo to prevent potentially irreparable
harm pending judicial determination of a legitimate and
- substantial constitutional question about the law's validity.
By issuing licenses authorizing same-sex marriages, the
San Francisco public officials did not preserve **505 a
status quo, but instead they altered the status quo in that
California law has always prohibited same-sex marriage.

In 1977, the Legislature amended Family Code section
300 to specify that marriage is a relation "between a2 man
and a woman." (See maj. opn., ante, 17 Cal.Rptr.3d at p.
236, fn. 11, 95 P.3d at p. 468, fn. 11.) At the March 2000
election, the voters approved Proposition 22, which
enacted Family Code section 308,5 deciaring that "[o]rly
marriage between a man and a woman is valid or
recognized in California." _[FN2] But those statutory
measures did not change existing law. Since the earliest
days of statehood, Califormia has recognized only
opposite-sex marriages. (See, e.g., Mot v. Mot (1

Cal 413, 416, 22 P. 1142 [guoting legal dictionary's
definition of marriage as a contract " 'by which a man and
woman reciprocally engage to live with each other during
their joint lives, and to discharge toward each other the
duties imposed by law on the relation of husband and
wife' "}.) In issuing gender-neutral marriage licenses,
therefore, San Francisco public officials could not have
intended merely a temporary or interim preservation of an
existing state of affairs pending a judicial determination

of a newly enacted Jaw's constitutionality. Instead, as
their public statements indicated, they issued those
licenses to effect a fundamental and permanent change in
traditional marriage eligibility requirements, based on
their own views about constitutional guestions. In so
doing, they exceeded their authority.

FN2. Although California law' has expressly
restricted matrimony to heterosexual couples, it
has also extended most of the financial and other
benefits of marriage to same-sex couples through
domestic: partner legislation. (See, eg,
Fam.Code, § 297 et seq., Stats.2003, ch. 421,
operative Jan. 1, 2005.) ' :

C. Public Officials’ Personal Liability .

This was not a situation in which public officials had
reason to fear they might be held personally liable in
damages for enforcing a constitutionally *1129 invalid
state law. In a federal civil rights action brought under 42
United States Code section 1983, a public official may not
be held personally liable for enforcing a state law that
violates a federal constitutional right unless the "contours
of the right [are] sufficiently clear that a reasonable
official would understand that what he is doing violates

" that right." (dnderson v. Creightor (1987) 483 U.S. 635,

640, 107 §.Ct. 3034, 97 1..Ed.2d 523; accord, Seucier v.
Karz (2001) 533 U.S. 194, 202, 121 S.Ct. 2151, 150

L.Ed.2d 272; Wilson v. Layne (1999) 526 1).§. 603, 614-

615, 119 S.Ct. 1692, 143 L.Ed.2d 818) Because the

United ***281 States Supreme Court has determined that

a state law prohibiting same-sex marriage does not violate

the federal Constitution (Baker v. Nelson, supra 409 U.S. |
810, 93 S.Ct. 37, 34 1.Ed.2d 65), no reascnable public

official could conclude that denying marriage licenses to
same-sex couples would violate a right that was clearly

established under the federal Constitution. Accordingly,

federal eivil rights law could not impose personal liability

on local officials in California for enforcing California's

same-sex marriage prohibition.  "[A]bsent contrary

direction, state officials and those with whom they deal

are entitled to rely on a presumptively valid state statute,

enacted in good faith and by no means plainly unlawful."

(Lemon v. Kurtzman (1973) 411 U.S. 192, 208-200. 93

S.Ct. 1463, 36 L..Ed.2d 151 (plur. opn. of Burger, C. 1.).)

Nor was there any reasonable basis for local officials to
enticipate . personal liability under the Califomnia
Constitution or California civil rights laws for denying
marriage licenses to same-sex couples. Government Code
section 820.6 provides immunity for public employees
acting in good faith, without malice, under a statute that
proves to be unconstitutional.  Because same-sex
marriage has never been legally authorized in California,
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the California Constitution . does not expressly grant a
right to same-sex marriage, and no judicial decision by
any California court has ever suggested, much less held,
that state laws limiting marriage to.opposite-sex couples
violate the California Constitution, Government Code
section 820.6 would immunize any public official from
personal liability for enforcing the same-sex marriage
prohibition should that prohibition, at some **506 later
time, be held to violate the California Constitution.

D. Necessity of Nonenforcement to Obtain Judicial
Resolution

Finally, this is not a situation in which a public official's
nonenforcement of a law was the only practical way to
obtain & judicial determination of that law's
constitutionality.  Just as the constitutionality of
California's- prohibition against interracial marriage was
properly challenged by a mixed-race couple who were

denied 8 merriage license (Perez v. Sharp (1948) 32

Cal2d 711, 198 P2d 17) the constitutionality of .

California's prohibition against same-sex marriage could
have been readily challenged at any time through a
lawsuit brought by a same-sex couple who had been
denied a marriage *1130 license. Indeed, chalienges of
- this sort are now pending in the superior court. (See.maj.
opn., ante, 17 Cal.Rptr.3d_at p. 270, 95 P.3d at p. 495.)

E. Policy Grounds for General Rule Prohibiting
Nonenfercement on Constitutional Grounds

As the majority points out {maj. opn., ante, 17
Cal.Rptr.3d at'pp. 229-230, 264, 95 P.3d at pp. 462-463,
491), confusion and chaos would ensue if local public
officials. in each .of California's 58 counties could
separately and independently decide not to enforce long-
established laws with which they disagreed, based on
idiosyncratic readings of breadly worded constitutional
provisions. To ensure uniformity and consistency in the
statewide application and enforcement of duly enacted
and presumptively valid statutes, the authority of pubhc
officials to decline enforcement of state laws, 'in the
absence of a judicial determination of invalidity, based on
the officials' own constitutional determinations, is and
" must be carefully and narrowly limited. 1 agree with the
majority that San Francisco public officials exceeded
those limits when they declined to enforce state marriage
laws by issuing gender-neutral marriage licenses to same-
S€X couples

***282 11
Although I agree with the majority that San Francisco
officials exceeded their authority when they issued
gender-neutral marriage licenses to same-sex couples, |
do not agree with all the reasoning that the majority offers

in support of that conclusion. In particular, T do not agree
that a "line of decisions” had established, before the 1978
enactment of section 3.5 of article Ifl of the California
Constitution, that “only administrative - agencies
constitutionally authorized to exercise judicial power have
the authority to determine the constitutional validity of

statutes.” (Mej. opn., ante, 17 Cal. Rptr 3d at p. 253, 95 -

" P.3d atp. 482.)

The majority does not identify any pre<1978 decision
holding that a nonconstitutional administrative agency,
during quasi-judicial administrative procsedings, -lacked
authority to determine a statute's constitutionality. The
majority asserts that this court so heild in State of
California v. Superior Court (Veta 41 12-Cal.3d 237

- 115 Cal.Rptr. 497, 524 P.2d 128]1. (Maj. opn., ante, 17

Cal.Rptr.3d at p. 250, 95 P.3d at p. 480.) But this court

there decided only that the :doctrine of exhaustion of
edministrative. remedies did not apply to a constitutional

challenge to the statute from which the administrative

agency derived its authority. (State of California v.

Superior Court {Veta), supra, at p. 251, 115 CalRpir.

497, 524 P.2d 1281.) In concluding that a litizant was not

regquired during quasi-judicial administrative proceedings

to make a constitutional challenge to the statute that

created the agency, this court explained that "[i]t would be

heroic indeed to compel a party to appear before an

administrative body to challenge its very existence and to

expect a dispassionate hearing before its *1131-
preponderantly lay membership on the constitutionality of
the statute establishing its status and functions." (/bid)
This court did not state, or even imply, that an

administrative agency lacked authority to resolve
constitutional jssues that a litigant might present. '

1 alsc see no need for, and de’ not.join, the majority's
observations on ‘topics far removed from the *issue
presented here, such as the powers of the Président of the
United States **507 (maj. opn., ante, 17 Cal.Rptr.3d atp.
255, fn. 26, 95 P.3d at p. 484, in. 26) and the existence of
certain legal defenses to war crimes charges (id, at p. 258,
fn. 30, 95 P.3d at p.-486, fn. 30). These issues are not
before this court.

III
Beceuse 1 agree with the majority that San Francisco's
public officials exceeded their authority when they issued
gender-neutral marriage licenses to same-sex couples, I
concur in the judgment insofar as it requires those
officials to comply with state marriage laws, to identify
the same-sex couples to whom gender-neutral marriage
licenses were issued, to notify those couples that their
marriage licenses are invalid, to offer refunds of marriage
license fees collected, and to make appropriate comrections
to all relevant records. But I would not require
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notiﬁcation that the marriages theﬁmselvcs “are:void from
their inception and a lega! nullity." (Maj. opn., ante, 17
Cal.Rptr.3d at p. 273, 95 P.3d at p. 499.) :

Although a marriage license is a requirement for a valid-

marriage (Fam.Code, § § 300, 350), some defects in a

marriage license do not invalidate the-marriage. (See id,

§ 306; see also, e.g., Argonaut Ins. Co. v. Industrial Ace.

Com. (1962) 204 Cal.App.2d 805, 809, 23 Cal.R

[applicant's use of false names on license application did
not invalidate marriage].) Whether the issuance of a
gender-neutral ***283 license to a same-sex couple, in
violation of state laws restricting marriage to opposite-sex
couples, is a defect that precludes any possibility of a
valid marriage may well depend upon resolution of the
constitutional validity of that statutory restriction. If the
restriction is constitutional, then a marriage between
persons of the same sex would be a legal impossibility,
and no marriage would ever have existed. But if the
restriction violates a fundamental constitutional right, the
situation could be quite different. A court might then be
required to determine the validity of same-sex marriages
that had been performed before the laws prohibiting those
marriages had been invalidated on constitutional grounds.

When a court has declared a law unconstitutional,
questiohs about the effect of that determination on prior
actions, events, and transactions "are among the most
difficult of those which have engaged the attention of
_ courts, state and federal, and it is manifest from numerous
decisions that an *1132 all-inciusive statement of a
principle of absolute retroactive invalidity cannot be
justified." (Chicot County Dist. v. Baxter State Bank
(2940) 308 U.S. 371, 374, 60 S.Ct..317, 84 L.Ed. 329;
accord, Lemon v. Kurtzman, supra, 411 U.S. at p. 198, 93
S.Ct. 1463.) 'This court has acknowledged that, in
appropriate circumstances, an unconstitutional statute
may be judiciaily reformed to retroactively extend its
benefits to a class that the statute expressiy but
improperly excluded. (Kopp v. Fair Pol. Practices Com.
{1995) 11 Cal.4th 607, 624-625 47 Cal.Rptr.2d 108, 505
B.2d 1248 (lead opn. of Lucas, C.J.), 685, 47 Cal.Rptr.2d
108, 905 P.2d 1248 (conc. & dis. opn. of Baxter, 1)
[joining in pt. 11l of iead opn.].) Thus, it is possible,
though by no means certain, that if the state marriage laws

prohibiting same-sex marriage ‘were held to violate the -

state ' Canstitution, same-sex marriages .performed before
that determination could then be recognized as valid.

Although the United States Supreme Court hes
determined that there is no right to same-sex marriage
under the federal Constitution {(Baker v. Nelson supra,
409 1.8, 810, 93 S.Ct. 37, 34 1. Ed.2d 65), courts in other

states construing their own state Constitutions in recent
years have reached differing conclusions on this question.

- Constitution] with' .
(Ariz.Ct. App.2003) 206 Ariz. 276, 77 P.3d 451 [no-right

(Compare Goodridge v. Dept. of Public Health (2003

‘440 Mass. 309, 798 N.E2d 941 [denying marriage

licenses to same-sex couples violates Massachusetts
Standhardi V. Sup.Ct,

to same-sex marriage under Arizona Constitution],)
Recognizing the difficulty and seriousness of the
constitutional question, which is now presented in
pending superior court actions, this court has declined to

address it in this case. Until that constitutional issue has

been finally resclved under the California Constitution, it
is premature and unwise to assert, as the majority
essentially does, that the thousands of same-sex weddings
performed in **508 San Francisco were empty and
meaningless ceremonies in the eyes of the law.

For many, -marriage is the most sipnificant- and most
highly treasured experience in a lifetime. Individuals in
loving same-sex relationships have waited years,
sometimes several decades, for a chance to wed, yearning
to obtain the public validation that enly marriage can
give. In recognition of that, this court should proceed
most cautiously in resolving the ultimate question of the
validity 'of the same-sex marriages performed in San
Francisco, even though those marriages were performed
under licenses issued by San Francisco public officials
without proper authority and in vwlatlon of state law.
Because the licenses ~were issued without proper
authorization,***284 and in the absence of a judicial
determination that the state laws prohibiting same-sex
marriage are unconstitutional, employers and other third
parties would be under no legal obligation to recognize
the validity of any of the same-sex marriages at issue
here. Should the pending lawsuits nitimately be resolved
by a determination that the opposite-sex martriage
restriction is *1133 constitutionally invalid--an issue on
which 1 express no opinion--it would then be the
appropriate time to address the validity of previously
solemnized same-sex marriages.

Concurring and Dissenting Opinion by WERDEGAR, J.

1 agree with the majority that San Francisco officials
violated the Family Code by licensing marriages between
persons-of the same sex. Accordingly, I concur in the
decision to order those officials to comply with the
existing marriage statutes unless and until they are
determined to be unconstitutional. Becaunse constitutional
challenges are pending in the lower courts, to order city
officials not to license additional same-sex marriages in

" the meantime is an appropriate way to preserve the status

quo pending the outcome of that litigation. That,
however, is the extent of my agreement with the majority.

L
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I do not join in the majority's decision to address the
validity of the marriages already performed and to declare
them void. My concern here is not for the future of seme-
sex marriage. That question is not before us and, like the
majority, [ intimate no view on it. My concern, rather, is

for basic fairness in judicial process. The superior court-

is presently considering whether the state statutes that
limit marriage to "a man and a woman" (e.g., Fam.Code
§ 300) violate the state and federal Constitutions. The
same-seX couples challenging those statutes claim the
state has, without sufficient justification, denied the
~ findamental right to marry (e.g., Zablocki v. Redhail
(1978) 434.U.5, 374, 383, 98 8.Ct. 673, 54 1..Ed.2d 6]8:
- Loving v_Virginia (1967) 388 U.S. 1, 12, 87 S.Ct, 1817,
18 L.Ed.2d 1010; Perez v. Sharp (1948) 32 Cal.2d 71}

714-715, 198 P.2d 17) to a class of persons defined by
gender or sexual orientation. Should the relevant statutes
be held unconstitutional, the relief to which the
purportedly married couples would be entitled would
normally include recognition of their marriages. By
analogy, interracial marriages that were void under
antimiscegeny statutes at the time they- were solemnized
were nevertheless recognized as valid after the high court
rejected those laws in Loving v. Virginia. (E.g., Dick v.
Reaves (Okla 1967) 434 P.2d 295 298.) By postponing a
ruling on this issue, we could preserve the status quo
pending the .outcome of the constitutional litigation.
Instead, by declaring the marriages "void and of no legal
effect. from their inception” (maj. opn., ante, 17
Cal.Rptr.3d st p. 268, 95 P.3d at p. 494), the majority
permanently deprives future courts of the ability to award
full reiief in the event the existing statutes are held
unconstitutional. This premature decision can in no sense
be thought to represent fair judicial process.

The majority asserts that "it would not be prudent or wise
to leave the validity of these marriages in limbo for what
might be a substantial period of *1134 time given the
potential confusion (for third parties, .such as employers,
insurers, or other governmental entities, as well as for the
affected coupies) that such an uncertain status inevitably
would entail.” (Maj. opn., anre, 17 Cal.Rptr.3d at p. 271,
95 P3d at p. 497.) Nowhere in the opinion, **509

however, does the majority note that any same-sex couple °
has filed a lawsuit seeking the legal ***285 benefits of -

their purported marriage. Nor is the absence of such
lawsuits surprising, since any reasonable court would stay
such actions pending the outcome of the ongoing
constitutional litigation, JEN11]

FNl The majority does note that "officials of the
federal Social Security Administration had raised
questions regarding that agency's processing of
name-change applications resulting  from
California marriages" (maj. opn., anmte, 17

- and an opportunity to appear.

Cal.Rptr.3d at p. 233, 95 P.3d at p. 465), but this
is unlikely to be a serious problem because San
Francisco used - a nonstandard, easily
recogmzable form for licensing same-sex
marriages (id, at pp. 232- 233, 239-240, 95 P.3d
at pp. 464-465, 476- 472), .

The majority's decision to declare the existing marriages
void is unfair for the additional reason that the affected
couples have not been joined as parties or given notice
On March 12, 2004, we
denied all petitions to intervene filed by affected coupies.
That ruling made sense at the time it was announced

‘because our prior order of March 11, 2004, which

specified the issues to be briefed and argued, did not
identify the validity of the existing marriages as an issue.
Only on April 14, 2004, after having denied the petitions
to intervene, did the court identify and solicit briefing on
the issue of the marriages' validity. Te declare marriages
void after denving requests by the purported spouses to
appear in court as parties and be heard on the maiter is
hard to justify, to say the least. [FN2]

FN2. Compare Code of Civil Procedure section
389, subdivision (a): "A person who is subject to
service of process and whose joinder will not
deprive the court of jurisdiction over the subject
matter of the action shall be joined as a party in
the ‘action if ... (2) he claims an interest relating
to the subject of the action and is so situated that
the disposition of the action in his absence may
(i) as a practical matter impair or impede his
ability to protect that interest...."

"The majority counters that "the legal arguments of such
couples with regard to the question of the validity of the
existing same-sex marriages have been heard and fully
considered.” -(Maj. opn., ante, 17 Cal.Rptr.3d at p. 270,
95 P.3d at p. 496.) But this is a claim a court may not in
good conscience make unless it has given, to the persons
whose rights it is purporting to adjudicate, notice and the
opportunity to appear. This is the irreducible minimum of
due process, even in cases invelving numerous parties. .
(See Mullane v. Central Hanover Tr. Co. (19503339 .S,
306, 314-315, 70 S.Ct. 652, 94 L.Ed, B65.) Amicus curiae
briefs, which any member of the public may ask to file
and which the court has no obligation to read, cannot
seriously be thought to satisfy these requirements. The -
majority writes' that "requiring each of the thousands of
same-sex couples to be named and-served as parties in the
present action, would add nothing of substance to this
proceeding." (Maj. opn., ante, 17 Cal.Rptr.3d at p. 269,
95 P.3d at p. 495.) Of *1135 course, the same argument
can be made in many class actions with respect to the
absent members of the class, but due process still gives

Copr. © Bancroft-Whitney and West Group 1998

315




17 Cal.Rptr.3d 225

Page 46 -

33 Cal.4th 1055, 95 P.3d 459, 17 Cal.Rptr.3d 225, 04 Cal, Daily Op. Setv. 7342 2004 Dally Journal D.A.R. 9916

(Cite as: 33 Cal.4th 1055, 95 P.3d 459 17 Cal.Rptr.3d 225)

each cless member the right to notice and the opportunity
to appear. (Mullane v. Central Haonover Tr. Co,, supra,
339 U.S. at pp. 314-315, 70 8.Ct. 652.) ‘Here, notice has
been given to none of the 4,000 affected couples; and
even the 11 same-sex couples who affirmatively sought to
intervene were denied ‘the opportunity to appear. (Maj.
opn., anfe,’ 17 Cal.Rptr.3d at p. 270, 95 P.3d at p. 496.)
What the majority has done, in effect, is to give
petitioners the benefit of an action against a defendant
class of same-sex couples free of the burden of procedural
due process. If the majority truly desired to hear the
views of the same-sex couples ***286 whose rights it is
adjudicating, it would not proceed in absentia.

Aware of this problem, the majority offers a specious
imitation of due process by ordering the city to notify the
same-sex couples that this court has decided their
marriages are void, and to "provide these couples an
opportunity to demonstrate that their marriages are not
same-seXx marriages" before canceling their marriage
records. (Maj. opn., ante, 17 Cal.Rptr.3d at p. 273, 274,
95 P.3d at pp. 499, 500; see also id, at p. 270, 95 P.3d at
p. 497.) This procedure may prevent the city from
mistakenly deleting the records of heterosexual marriages,
but it cannot benefit any same-sex couple. Notice after
the **510 fact that one's rights have been adjudicated is
not due process.

The majority attempts to justify the procedural shortcuts
it is taking by invoking the rule that "[a] marriage
prohibited as ... illegal and declared to be 'void' or 'void
from the beginning' is a legal nullity and its validity may
be asserted or shown in any proceeding in which the fact
of marriage may be material." (Estate of Gregorson

(1911} 160 Cal. 21, 26, 116 P. 60, quoted in maj. opn,,
ante, 17 CalRptr.3d at p. 269, 95 P.3d at p. 495.) But

that rule, until today, has permitted persons other than
spouses to challenge the validity of 2 marriage oniy as
and when necessary to resolve another issue in the case,
for example, the legitimacy of an heir's claim to property
or an assertion of marital privilege. In essence, the
Gregorson rule simply recognizes that a litigant whose
claim or defense depends on the validity or invalidity of a
marriage may introduce evidence to prove the point.
[FN3] We have never held that this type of collateral
attack on a marriage has any binding effect on norparties
to the *1136 action. A court's refusal in'the course of a
criminal trial to recognize a claim of marital privilege, for
exemple, does not compel the State Office of Vital
Records to destroy a record of the marriage. The majority
asserts that the question of the existing marriages' validity
or invalidity is material because it is "central to the scope .
of the remedy that may and should be ordered in this
case." (Maj. opn., ante, 17 Cal.Rptr.3d at p. 269, 95 P.3d
at p. 495, italics added) But this is just another way of

"saying the question is material because the Attorney

General has asked us to decide it. With this reasoning,
the majority assumes the conclusion and converts the

Grepgorson rule into & pretext for denymg fundamental
fairness.

FN3. For exemple, Estate of Eltiott (1913) 165
Cal. 339, 343, 132 P. 439 (decedent's daughter

may challenge purparted marriage of decedent to
person seeking appointment as administrator);
Estate of Stark (1941) 48 Cal. App.2d 209, 215-
" 216, 119 P.2d 961 (heirs may challenge marriage
of decedents parents to show that- other
purported heirs were illegitimate and, thus, lack
standing to contest the will); People v. Littie
{1940) 41 Cal.App.2d 797, 800-801, 107 P.2d
634 (the People in & criminal case may challenge
defendant's marriage to an alleged coconspirator
in order to avoid the rule that spouses cannot
commit the crime -of conspiracy); People v.
MacDonold (1938) 24 Cal App.2d 702 704-70S5,
76 P.2d 121 (the People in a criminal cass may
challenge defendant's marriage to a witness. in
order to defeat a claim of spousal privilege);

People v. Gigb (1936) 13 Cal.App.2d 528, 535,
57 P.2d 588 (same).

I :
I also do not join in the majority's unnecessary, wide-
ranging comments on the respective powers of the judicial
and executive branches of government.

The ostensible occasion for the majority’s comments--a
threat to the rule of law {maj. opn., ante, 17 Cal.Rptr.3d at
p. 273, ***287 95 P.3d at p. 499)-- seems an extravagant
cheracterization of recent events. On March 11, 2004,
when we assumed jurisdiction and issued an interim order
directing San Francisco officials to cease licensing same-
sex marriages, those officials  immediately stopped.
Apparently the only reason they had not stopped earlier is

" that the lower courts had denied similar applications for

interim relief. While city officials evidently understood
their oaths of office as commanding obedience to the
Constitution rather. than to the marriage statutes they
believed to be uriconstitutional, those officials never so
much as hinted that they would not respect the authority
of the courts to decide the matter. Indeed, not only did our
interim order meet with immediate, unreserved
compliance by city officials, but the same order
apparently sufficed to recall to’ duty any other public
officials who might privately have been thinking to follow
San Francisco's lead. In the meantime, not one of
California's 58 counties or over 400 municipalities has
licensed a same-sex marriage.
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Under these circumstances, I see no justification for
asserting & broad claim of power over the executive
branch. Make no mistake, the majority does assert such a
claim by holding that executive officers must follow
statutory rather than constitutional law until a court gives
thetn permission in advance to-do otherwise. For the
judiciary to assert such power over the executive branch
is fundamentally misguided. As the high court **511 has
" [iJn the performance of assigned
constitutional duties each branch of the Government must
initially interpret the Constitution, and the interpretation
of its powers by any branch is due great respect from the
others." (United States v. Nixon (1974) 418 U.8. 683,
703, 94 8,Ct, 3090, 41 L. Ed.2d 1039, italics added.) To
recognize that an executive officer has the practical
freedom to act based on an interpretation, of the
Constitution that may ultimately prove to be wrong *1137
does not mean the rule of law has collapsed. So long as
the courts remain open to hear legal challenges to
executive conduct, so long as the courts have power to
enjoin such conduct pending final determination of its
legality, and so long as the other branches acknowledge
the courts’ role as " ‘'ultimate interpreter of the
Constitution' " (id, at p. 704, 94 S.Ct. 3090, guoting
Baker v. Corr (1962) 369 U8, 186, 271, 82 S.Ct 691, 7
L.Ed.2d 663) in matters properly within their jurisdiction,
ne genuine threat to the rule of law exists. San
Francisco's compliance with our interim order eloquently
demonstrates this.

Furthermore, & rule requiring an executive officer to seek
a court's permission before declining to comply with an
apparently. unconstitutional statute is fundamentally at
odds with the separaticn of powers and, in many cases,
unenforceable. The executive branch is necessarily
active, managing events as they occcur. The judicial
branch is necessarily reactive, waiting until invited to
serve as neutral referee. The executive branch does not
await the courts' pleasure. A rule to the contrary, though
perhaps enforceable against local officials in some cases,
will be impossible to enforce against executive officers
who exercise a greater share of the state's power, such as a
Govemnor or an Attorney General. By heppy tradition in
this country, executive officers have generally acquiesced
in the judicial branch's traditional claim of final authority
to resolve constitutional ‘disputes. (Marbury v. Madison
1803} 1 Cranch 137 5 U.5. 137, 176, 2 1. Ed. 60; see
also United States v. Nixon supra, 418 U.S. 683, 703, 94
S.Ct. 3090, 41 L.Ed.2d 103%9.) But a court can never
afford to forget that the judiciary "may truly be said to
have neither " Force nor ***288 Will, but merely
judgment; .and must ultimately depend upon the zid of the
executive arm even for the efficacy of its judgments.”
{Hamiiton, The Federalist No. 78 (Willis ed.1982) p.
394.) Accordingly, we are ill advised to announce

categorical rules that will not stand i_he test of harder
cases,

The majority acknowledges that "legislators and
executive officials may take into account constitutional
considerations in making discretionery decisions within
their authorized sphere of action--such as whether to enact’
or veto proposed legisiation or exercise prosecutorial
discretion." (Maj. opn., ante, 17 Cal.Rptr.3d at p. 230, 95
P.3d at p. 463.) But the majority views executive officers
exercising "ministerial" functions as statutory automatons,
denied even the scope to obey their oaths of office to
follow the Constitution. (J#id.} Contrary to the majority, I
do not find the purported distinction between
discretionary and ministerial functions helpful in this
context. Were not state officials performing ministerial
functions when, strictly enforcing state segregation laws
in the years following Brown v. Board of Education
€1954) 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, they.
refused to admit African-American pupils to all-White
schools until the courts had applied Brown's decision
about a Kansas school system to each state's law? We

- formerly believed that school officials' oaths of office to

obey the Constitution had sufficient gravity in such cases
to permit them to obey the higher law, even before the
courts had *1138 spoken state by state. (Southern Pac,
Transportation Co. v. Public Utilities Com. (1976) 18
Cal.3d 308, 311, fn. 2 [3d par.], 134 Cal.Rptr. 189 556
P.2d 289.) So, too, did the United States Supreme Court.
(Cooper v. Aaron (1958) 358 U.8. 1. 18-20. 78 S.Ct

1401. 3 LL.Ed2d 5) Today; in contrast, the majority
equivocates on this point '(see maj. opn, ante, 17

Cal.Rptr.3d at pp. 258-259, 95 P.3d 486-487) and writes

that "a public official ‘faithfully upholds the Constitution
by compiying with the mandates of the Legislature,
‘leaving to courts the decision whether those mandates are
invalid' " (id, at p. 257, 95 P.3d at p. 485, quoting
Southern Pac. Transportation Cg. v. Public Ulilities
Com., supra, at p. 319, 134 Cal.Rptr. 189, 556 P.2d 28

(conc. & dis. opn. of Mosk, J.)). But **512 as history
demonstrates, however convenient the majority's view -
may be in dealing with subordinate officers within a -
governmental hierarchy, that view is not entirely correct.

The majority’s strong view of judicial power over the
executive branch leads it to:suggest, albeit without
actually so holding, that a state may properly condition on
advance judicial approval its executive officers' duty to -
obey even the federal Constitution, The -majority writes,
for example, that "[t]he city has not cited any case holding
thet the federal Constitution prohibits a state from
defining the authority of a state's- executive officials in a
manner that requires such officials to comply with a
clearly applicable statute unless and until such a statute is
judicially determined to be unconstitutional” (maj. opn.,

“Copr. © Bancroft-Whitney and West Group 1998

317




17 Cal.Rptr.3d 225

Page 48

33 Cal.dth 1055, 95 P.3d 459, 17 Cal.Rptr,3d 225, 04 Cal. Daily Op. Serv. 7342 2004 Daily Journal D.A.R. 9916

(Cite as: 33 Cal.4th 1055, 95 P.3d 459, 17 Cal.Rptr.3d 225)

ante, 17 Cal.Rptr.Bd at p. 265, 95 P.3d at p. 492), and that
" ‘the power of a public officer to question the
constitutionality of a statute as an excuse for refusing to
enforce it ... is ¢ purely local questior' [citation]--that is,
purely a question of state (not federal) law" (id, at p. 266,
95 P.3d at pp. 493-494, quoting Smith v. Indiana (1903)
191 U.S. 138 148,24 S.Ct. 51, 48 L.Ed. 125, itaiics in
maj. opn.). [EN4]

FNA. In Smith v. Indigna._supra_19] U.S. 138,
24 S.Ct. 51, 48 L.Ed. 125, the high court held

only that it would not necessarily recognize a
state official's standing to challenge a state law
on federal grounds. (See id,_at pp. 148-150; 24
8.Ct. 51.) ‘Even on this narrow point, Smith has
not been consistently foliowed. (See Board of
Education v. Allen (1968).392 U.S. 236, 241, fn.

5,88 S.Ct. 1923, 20 L.Ed.2d 1060 [local school
officials permitted to challenge under the federal

Constitution 2 state statute requiring them to
purchase and loan textbooks to parochial schoo!
pupils]; Coleman v. Miller (1939) 307 U.S. 433,
438 & fn. 3, 59 S.Ct.-972, 83 L. Ed. 1385 [state
legislators permitted to challenge under the
federal Constitution state's procedures for
recording votes on constitutional amendments];
cf. id at p. 466. 59 S.Ct. 972 (separate opn. of
Frankfurter, J., citing Smith ); Akron Board of
Ed. v. State Board of Ed. of Ohic {6th Cir.1974)
490 F.2d 1285, 1290-1291, cert. den. sub nom.

State Board of Education of Ohic v. Akron
Board of Education {1974) 417 U.S. 932, 94
S.Ct. 2644, 41 - L.Ed2d 236 [local school
officials permitted to challenge under the federal
Constitution state officials’ decision to transfer
White students from desegregated schools to all-.
White schools]; cf. Akron Board of Ed v. State
Board of Ed. of Ohio, supra, 490 F.2d at p. 1296
(conc. & dis. opn. of Pratt, 1., citing Smith ).)

**%380 Given that respondent city officials have
complied with our interim order to cease issuing same-sex
marriage licenses, and that the constitutionality of the
existing marriage statutes is presently under review, I
consider the majority's determination to speculate about
the limits of a state official's duty to obey *1139 the
federal Constitution unnecessary and regrettable. A court
- gshould not trifle with the doctrine invoked. by recalcitrant
state officials, in the years following Brown v. Board of
Education, supra 347 U.S. 483 74 S.Ct. 686, 98 L.Ed.
873, to rationalize their delay in° complying with the
Fourteenth Amendment. The high court definitively
repudiated this erroneous doctrine in Cooper v. Aaron,
suprg, 358 U.S. 1, 18 78 S.Ct. 1401, 3 L.Ed.2d 5: "No

state legislator or executive or judicial officer can war

against the Constitution without violating his undertaking
to support it." The United States Constitution, itself,
immediately commands the unqualified obedience of state -
officials in article V1, section 3, which declares that "all
executive and judicial officers, both of the United States
and of the several states, shall be bound by oath or
affirmation, to support this Constitution...." (Italics added;
see alsc Cooper v. Agron, supra, 358 U.S. at pp. 19-20,

We, as & court, should not claim more power than we
need to do our job effectively. In particular, strong claims
of judicial power over the executive branch are best left
unmade and, if they must be made, are best reserved for
cages presenting a real threat to the separation of powers--

a threat that provides manifest necessity for the claim, a
genuine test of the claim's validity, and a suitable
incentive for caution in its articulation. None of these
conditions, all of which are necessary to ensure sound
decisions in hard cases, is present here.

118
In conclusion, I agree with the majority's decision to -
order city officials not to license additional same-sex

 marriages pending resolution of the constitutional

challenges to the existing marriage statutes. To say more
at this time is neither necessary nor wise. -
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