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Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95 8 14 

RE: Mentally Disordered Offenders: Treatment as a Condition of Parole 
CSM 00-TC-28 
Penal Code Sections 2966 and 2962 
Statutes of 1985, Chapter 1419; Statutes of 1986, Chapter 858; Statutes of 1987, Chapter 687; 
Statutes of 1988, Chapter 658; Statutes of 1989, Chapter 228; Statutes of 1994, Chapter 706 

Dear Ms. Higashi: 

Pursuant to my discussion with Nancy Patton on February 28, we are requesting that the above named test 
claim be taken off of the March 2006 agenda for the following reasons: 

1. The Draft Staff Analysis in the Commission of State Mandates (CSM) letter dated January 12, 2006 
recommended that the test claim be denied on tlie basis that the original legislation in Statutes of 
1985, Chapter 1419 was not cited in the test claim heading. The recommendation to deny the claim 
was not based on the merits of the test claim, but on an inadvertent oinission. 

2. The County of San Bernardino responded on February 2, 2006 to the Draft Staff Analysis. An 
amended test claiin was attached and was accepted as part of the San Bernardino County's comments. 
The amendment was prepared based on the rules in place as of the original test claim filing date of 
July 2, 2001. The Commission staff has directed the County to submit an amended test claim using 
the new test claiin filing form. 

Therefore, I respectfully request that the test claim for the March hearing be removed fi-om the agenda in 
order to give your staff time to consider the amended test claim. The amended test claim is attached and 
submitted for your review. 

If you have any questions, please call me at (909) 386-8850. 

Sincerely, * ~flfd* 

Bonnie Ter Keurst 
, Reimbursable Projects Section Manager 

Attachments 
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Issue. Mentally Disordered Offenders: Treatment as a Condition of Parole 

TO ALL PARTIES AND INTERESTED PARTiES: 

Each commission mailing list is continuously updated as requests are receied to include or remoE any pariy or person 
on the mailing list. A current mailing list is probided with commission correspondence, and a copy of the current mailing 
list is available upon request at any time. Except as probided otherwise by commission rule, when a party or interested 
party files any written material with the commission concerning a claim, it shall simultaneously sene a copy of the written 
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal. 
Code Regs., tit. 2, 5 1181.2.) 
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AUDITORICONTROLLER-RECORDER 

RECORDER COUNTY CLERK 222 West Hospitality Lane, First Floor 
San Bernardino. CA 92415-0022 (909) 387-8306 Fax (909) 386-8940 ELIZABETH A. STARBUCK 

Assistant Auditor/Controller-Recorder 
Assistant County Clerk 

March 1, 2006 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 958 14 

RE: Mentally Disordered Offenders: Treatment as a Condition of Parole 
CSM 00-TC-28 
Penal Code Sections 2966 and 2962 
Statutes of 1985, Chapter 14 19; Statutes of 1986, Chapter 858; Statutes of 1987, Chapter 687; 
Statutes of 1988, Chapter 658; Statutes of 1989, Chapter 228; Statutes of 1994, Chapter 706 

Dear Ms. Higashi: 

Pursuant to my discussion with Nancy Patton on February 28, we are requesting that the above named test 
claim be taken off of the March 2006 agenda for the following reasons: 

1. The Draft Staff Analysis in the Commission of State Mandates (CSM) letter dated January 12, 2006 
recommended that the test claim be denied on the basis that the original legislation in Statutes of 
1985, Chapter 1419 was not cited in the test claim heading. The recommendation to deny the claim 
was not based on the merits of the test claim, but on an inadvertent omission. 

2. The County of San Bernardino responded on February 2, 2006 to the Draft Staff Analysis. An 
amended test claim was attached and was accepted as part of the San Bernardino County's comments. 
The amendment was prepared based on the rules in place as of the original test claim filing date of 
July 2, 2001. The Commission staff has directed the County to submit an amended test claim using 
the new test claim filing form. 

Therefore, I respectfully request that the test claim for the March hearing be removed from the agenda in 
order to give your staff time to consider the amended test claim. The amended test claim is attached and 
submitted for your review. 

If you have any questions, please call me at (909) 386-8850. 

Sincerely, 

Bonnie Ter Keurst 
Reimbursable Projects Section Manager 

Attachments 
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a Condition of Parole (CSM 00-TC-28) 

County of San Bemardino 
Name of Local Agency or School District 

Bonnie Ter Keurst 
Claimant Contact 

Reimbursable Projects Section Manager 
Title 

222 W. Hosvitalitv Lane. 4th Floor 
Street Address 

San Bemardino, CA 924 15 
City, State, Zip 

(909)386-8850 
Telephone Number 

(909)386-8830 

E-Mail Address 

Claimant designates the following persoil to act as 
its sole representative in this test claim. All 
correspondence and co~nmunications regarding this 
claim shall be forwarded to this representative. Any 
change in representation must be authorized by the 
claimant in writing, and sent to the Coinmission on 
State Mandates. 

Claimant Representative Name 

Organization 

I For CSM Use Onlv 1 

MAR O 2 2006 

Please identib) all code sections, statzites, bill nzinzbers, - - 
regulations, andor executive orders that impose the alleged 
mandate (e.g., Penal Code Section 2045, Statutes 2004, 
Chapter 54 [AB 2901). I.l/hen alleging regulations or 
executive orders, please include the effective date of each one. 

Penal Code Section 2966 

Statutes of 1987, Chapter 687 
Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, Chapter 706 

Street Address I 
opies o f  all statutes and execzitive orders cited are 

City, State, Zip 
attached. . P C  

Telephone Number Sections 5, 6, and 7 are attached as follows: 

Fax Number 
5. Written Narrative: . pages . - 1 to -. 5 . 
6. Declarations: pages 6 to 8 . 
7. Documentation: pages 9 to 47 . 

E-Mail Address 
(Revised 112005) 



- - - - - - - - - - - - - -  .- - -  -- . . - -  - . - - - - -  , - -  
8. CLAIM CERTIFICATIOM 

- & .  " -. - .,.. - -  . - . -  -. 

Read, sign, and date this section and insert at the end of the test cluiin submission. * 

This test claim alleges the existence of a reimbursable state-mandated prograin within the 
meaning of ai-ticle XI11 B, section 6 of the Califoii~ia Constitution and Government Code section 
175 14. I hereby declare, under penalty of perjury under the laws of the State of California, that 
the infonnation in this test claiin submission is true and complete to the best of my ow11 
knowledge or infonnation or belief. 

Bonnie Ter Keurst Reimbursable Projects Section Manager 
Print or Type Name ofAuthorized Local Agency Print or Type Title 
or School District Official 

Date ( / 
Signature of Authorized Local hgency or 
School District Official 

* glfthe declarant for this Claiin CertiJication is d$erentfi.oni tlze Clain7ant contact identrfied in section 2 of the 
test claim form, please provide the declar-ant S address, telephone number, fax nun7bei; and e-mail addi-ess 
below. 



COUNTY OF SAN BERNARDINO 
TEST CLAIM 

As Amended February 28,2006 
Penal Code Section 2966 
Penal Code Section 2962 

Statutes of 1985, Chapter 141 9 
Statutes of 1986, Chapter 858 
Statutes of 1987, Chapter 687 
Statutes of 1988, Chapter 658 
Statutes of 1989, Chapter 228 
Statutes of 1994, Chapter 706 

MENTALLY DISORDERED OFFENDERS: 
TREATMENT AS A CONDI-I-ION OF PAROLE 

TEST CLAIM NARRATIVE: 

The statutes cited above that are the subject of this test claim added and amended Section 
2966 of the California Penal Code. Section 2966 allows a prisoner or parolee to file a 
petition in superior court to challenge ,the State's detern- ina at ion that the prisonerlparolee is a 
mentally disordered offender (MDO) and subject to Penal Code Section 2962 which requires 
continued mental health treatment as a condition of parole. 

Section 2962 defines the criteria under which the State can require an MDO be treated for a 
severe mental disorder by the State Department of Mental Health. The criteria includes: 

(a) The prisoner has a severe mental disorder that is not in remission or cannot be 
kept in remission without treatment. 

(b) The severe mental disorder was one of ,the causes of or was an aggravating 
factor in the commission of a crime for which the prisoner was sentenced to 
prison. 

(c) The prisoner has beer1 in treatment for the severe mental disorder for 90 days or 
niore within the year prior to the prisoner's parole or release. 

(d) Psychiatric professionals of the State Department of Mental Health and the 
Department of Corrections have certified to the Board of Prison Terms that the 
prisoner has a severe mental disorder. 

(e) The prisoner received a determinate sentence and the prison sentence was 
imposed for specified crimes such as voluntary manslaughter, kidnapping, 
robbery with a dangerous weapon, and rape. 

Section 2966 allows 'the prisoner or parolee to request a hearing before the State Board of 
Prison Terms to appeal the determination that Section 2962 applies to them. If the MDO 
continues to disagree with the Section 2962 determination of the Board of Prison Terms he 
or she may appeal that decision to the superior court of the county in which they are 
incarcerated or being treated. 

Section 5 
Page 1 



The superior court is then required to conduct a civil hearing on the petition within 60 
calendar days. The MDO is entitled to representation by a public defender (or a county- 
provided indigent defense attorney) and has the right to a jury trial requiring a unanimous 
verdict of the jury to uphold the state's position. The district attorney is required to represent 
the state's determination of the applicability of Section 2962 in these proceedings. 

It should be noted that the determination and the defense of an MDO involves complex 
psychiatric issues such as whether the offender has a severe mental disorder, that the 
severe mental disorder is not in remission or cannot be kept in remission if the person's 
treatment is not continued, and that, by reason of his or her severe mental disorder, the 
prisoner represents a substantial danger of physical harm to others. Therefore, the 
County of San Bernardino has had to provide specialized attorney, expert, investigator, 
paralegal, and secretarial services in order to perform these mandated duties. 

Upon the filing of an appeal pursuant to Penal Code Section 2966, each MDO's criminal 
and treatment case information must be carefully reviewed by the district attorney and the 
public defender. Reviewing attorneys may need travel to and from state hospitals where 
detailed MDO medical records and other case file information is maintained. Forensic 
expert witnesses are appointed by the court at the request of indigent defense counsel. 
Such experts are regularly consulted in preparing the case for trial. 

Once an MDO appeal proceeding is scheduled, MDOs are transported from their State 
hospitals or prison to county facilities (and returned if required) by the county sheriff's 
department. The sheriff's department is also responsible for MDO care and custody 
associated with confinement awaiting, during, and (if necessary) after their court 
proceeding. 

Therefore, under the subject law, the county has had to provide specialized legal services 
in selecting, filing, adjudicating MDO defendants as well as transporting and housing such 
defendants during the pendency of their appeals. 

The State's MDO population is primarily housed at Patton and Atascadero State Hospitals. 
Because Section 2966 hearings must take place in the superior court of the county in 
which the hospital is located, San Bernardino County and San Luis Obispo County 
(respectively) are subject to the majority of the costs for this mandate. 

SlNllLAR SERVICES HAVE BEEN FOUND TO BE REIMBURSABLE 

The types of 'costs mandated by the state', as defined in Government Code Section 
17514 and claimed herein are all reimbursable to the County under comparable programs, 
like the 'not guilty by reason of insanity' (NGI), 'sexually violent predator' (SVP), and the 
'mentally disordered offender' (MDO) extended commitment programs. 

These activities include: 

Review of the state's written evaluation and supporting affidavits indicating that the 
offender's severe mental disorder is not in remission or cannot be kept in remission 

Section 5 
Page 2 



without continued treatment; 
Prepare and file responses with the superior court to the prisoner's petition to 
appeal the Board of Prison Terms decision; 
Represent the State and the indigent prisoner in civil hearing on the petition and 
any subsequent petitions or hearings regarding the applicability of Penal Code 
Section 2962; 
Retain necessary experts, investigators, and professionals to prepare for the civil 
trial and any subsequent petitions; 
Travel to and from state hospitals where detailed medical records and case files are 
maintained; 
Travel to and from state hospitals by the defense counsel in order to meet with the 
prisoner client; 
Provide transportation and custody by the county sheriff's department of each 
potential mentally disordered offender before, during, and after the civil 
proceedings. 

WIC 41 17 PROVIDES LIMITED REIMBURSEMENT FOR MDO APPEALS 

It should be noted that WIC 41 17 provides very limited reimbursement for MDO appeals. 
For example, no reimbursement for indirect costs is provided. Further WIC 41 17 is not a 
reliable funding source. Even reimbursement for a small percentage of a claimant's costs 
may not be available because the appropriation is exhausted and no deficiency is 
authorized. Therefore, in order to ensure the uniform and reliable performance of MDO 
appeal proceedings throughout the State it is imperative that dependable and 
corrlprehensive reimbursement for all counties' MDO "costs mandated by the State" be 
provided . 

MANDATE MEETS BOTH SUPREME COURT TESTS 

The mandate created by these statutes clearly meets both tests that the S~~preme Court in 
the County of Los Angeles v. State of California (1987) created for determining what 
constitutes a reimbursable state mandated local program. Those two tests, which 'the 
Commission on state Mandates relies upon to determine if a reimbursable mandate exists, 
are the "unique to government" and the "carry out a state policy" tests. Their application to 
this test claim is discussed below. 

Mandate Is Unique to Local Government 

The statutory scheme set forth above imposes a unique requirement on local 
government. Only the county district attorney and public defender (or County provided 
defense attorney) may appear and represent the respective parties in these c o ~ ~ r t  
proceedings. Where transportation and housing cannot be provided by the State 
institution, the county sheriffs department must perform these functions. This 
mandate applies only to local government. 

Section 5 
Page 3 



Mandate Carries Out a State Policv 

The mandate clearly carries out state policy. In Penal Code Section 2960, the 
Legislature finds that if the severe mental disorders of these prisoners are not in 
remission or cannot be kept in remission at the time of their parole or upon 
termination of parole, there is a danger to society, and the state has a compelling 
interest in protecting the public by requiring these prisoners to continue to receive 
treatment for these disorders. 

GOVERNMENT CODE SEC-TION 17556 DISCLAIMERS ARE NOT APPLICABLE 

There are seven disclaimers specified in Government Code Section 17556 which would 
prohibit a finding of costs mandated by the state. The letter in parenthesis represents the 
pertinent subsection of 17556. 

(a) San Bernardino County did not request the legislation imposing the mandate. 

(6) The statutes do not affirm for the state that which had been declared existing law or 
regulation by action of the courts. 

(c) The statutes do not implement a federal law or regulation. 

(d) The statutes do not provide fee authority sufficient to pay for the mandated 
program 

(e) The statutes do not provide for offsetting savings resulting which result in no net costs to 
local agencies or school districts, nor do they include additional revenue specifically intended 
to sufficiently fund the costs of the state mandate. 

(f) The statutes do not impose duties expressly included in a ballot measure approved by the 
voters in a statewide election. 

(g) The costs claimed for reimbursement are not related to the enforcement of a new crime 
or infraction. 

Therefore, the above seven disclaimers do not prohibit a finding for state reimbursement for 
the costs mandated by the state as contained in these test claim statutes. 

COSTS MANDATED BY THE STATE: 

Government Code Section 17514 defines "costs mandated by the state" as: 

"Any increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 
1975, or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of 
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an existing program within the meaning of Section 6 of Article Xlll B of the 
California Constitution." 

The activities required by Penal Code Section 2966 as added andlor amended by the 
statutes of this test claim, result in increased costs which local agencies are required to incur 
after July 1, 1980, as a result of a statute enacted on or after January 1, 1975. 

Therefore, based on the foregoing, the County of San Bernardino respectfully requests that 
the Commission on State Mandates determine that these test claim statutes impose 
reimbursable state-mandated costs pursuant to Section 6 of Article Xlll B of the California 
Constitution. 

EFFECTIVE DATES FOR REIMBURSEMENT 

Due to the filing date of this test claim, July 2, 2001 (note: June 30, 2001 falls on a 
Saturday), local agencies are entitled to reimbursement for this program from July 1, 1999. 
All subject test claim statutes were chaptered and effective prior to July 1, 1999. 

ESTIMATED COSTS 

The following are estimated costs for a complete fiscal year (2000101): 

County of San Bernardino 
County of San Luis Obispo 

Statewide Cost Estimate FY 2000101 $450,000 

The following are estimated costs for the fiscal year (2001102) following the fiscal year for 
which the claim was filed: 

County of San Bernardino 
County of San Luis Obispo 

Statewide Cost Estimate FY 200 1 102 $496,000 
-------- -------- 

The following are estimated costs for the current fiscal year (2005106): 

County of San Bernardino $ 900,000 
County of San Luis Obispo 460,000 

--------------- 
Statewide Cost Estimate FY 2005106 $1,360,000 

-------- -------- 
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The foregoing facts are known to me personally and if so required, I could and would 
testify to the statements made herein. I declare under penalty of perjury under the laws of 
the State of California that the statements made in this document are true and complete to 
the best of my personal knowledge and as to all matters, I believe them to be true. 

Originally executed the 2nd day of July, 2001, at San Bernardino, California by Aly Saleh, 
Chief Deputy Auditor. This amendment is executed the 28th day of February, 2006 at San 
Bernardino, California by: 

Projects 

SCHEDULE OF EXHIBITS 

Exhibit A: Penal Code Section 2966 

Exhibit B: Penal Code Section 2962 

Exhibit C: Statutes of 1986, Chapter 858 

Exhibit D: Statutes of 1987, Chapter 687 

Exhibit E: Statutes of 1988, Chapter 658 

Exhibit F: Statutes of 1989, Chapter 228 

Exhibit G: Statutes of 1994, Chapter 706 

Exhibit H: Statutes of 1985, Chapter 141 9 
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It is accurate that the Mentally Disordered Offender [MDOJ civil commitrrment 
program was enacted in 1985 pursuant to Chapters 1418 and 14 19, addressing Penal 
Code $52970 and 2960 respectively, operative on July I ,  1986. It is aIso accurate that - 
the "Penal Code Section 2966" Test Claim (00-TC-28) failed to list, "Statutes of 1985, 
Chaptef 1419" amongst the uarious chaptered bills (5 in number), which reflect the 
statutory development of the 2966A4DO commitment provisions, as we know them. The 
earliest chaptered b 8  listed in the Test Claim is, "Statutes of 1986, chapter 858 (Section 
41," which amended Sections 2960 md 2970, and added sections 2962,2964,2966,2972, 
2974,2976,2978, and 2980 to the Penal Code, operative Janzlary 1, 1987. 

Based thereon, we hereby seek to amend the Test Claim to include reference to, 
"Statutes of 1985, chapter 14 19." r t i o r  to this enacfment, indeed since 1969, &naJ 
W 2960 existed; however, Section 2960 simpIy provided for 72-hour mental hedth . 
treatment and evduatiob of prisoners about to be paroled, as well as 14-day intensive 
trgatrnent.] 

The 2970,2972 and 2972.1 Test Claim (98-TC-09) similarly did not pled, 
"Statutes of 1985, Chapter 141 9," perkining to Section 2960, yet Statutes of 198 5, 
Chapter 141 8, pertaining ta Penal Code 2970, specifically provided: 

" (j) The definitions in Section 2960 apply to this section. 
(k) Ifthere is a confiict between the provisions of this section and Section 2960, 

theprovisions of Section 2960 shall apply." 
Cleqly, some afthe provisions of Statutes of 1985, Chapter 1419, namely definitions and 
other sections that conflict with Szction 2970, were part o f  the.foundationa1 legislation 
for the civil commitment program addressed in the 2970,2972 and 2972.1 Test Clzim. 
Notwithstanding, ffStatutes o f  1985, chapter 14 19" was not referenced in the Test CI~irn 

, and the Test CIaim was not rejected based on this technical exclusion SD too, the 
- techaicd exclusion of a reference to "Statutes of 1985, chapter 1419,"relativ~ to this Test 

Claim pertaining to MP0/2966 commitments, should not be the basis for rejecting this 
good fgth, well founded claim for reimbursement under SB 90, 

Because Penal Code §2966(b) provides in pertinent p-art, "A prisoner . . . may file 
in the superior court o f  the county in which he or she is incarcerated or is being treated a 
petition for a hearing.. .," Sm Bernardino County and Sm Luis Obispo County are 
required to adjudicate, potentiaIIy through jury triaI, hundreds of cases annually for . 
individuals committed to prison from all of the fifty-six cowties in the state, Other then 
the location o f  Patton State Hospital being in San Bernardino County, and Atascadero 
State Hospital being in San Luis Obispa County, there is no financial justification for 
these particular two counties to have to bear the cost of adjudicating parolee initiated 
court hearings for the other fifty-four counties. . % - -- 

- 

The Mentally Disordered Offenders: Treatment as a Condition of Parole (OO-TC- 
28) Test Claim was by the Audirsr's Office in 2001, not by legal staff. The 



failure to list the initial chaptered bill is an error of form, not substance, Had this issue 
been raised early in the process, it could have easily been rectified by amendment, or 
even a new Test Claim should amendments be discouraged. After waiting almost six 
years for the processing of this Test Claim, denial of the claim based on a technical 
omission does not seem to be in keeping with the spirit of the reimbursement program 
contemplated by the State Mandates Claims Fund. 

DECLARATION of CLAIMANT: 

The foregoing facts are known to me personally and i f  so required, I could and would 
testify to the statements made herein, I declare under penalty of perjury under the laws of 
the State of California that the statements made in this document nte t h e  and complete to 
the best of my personal knowledge and as to all matters, I believe them to be true. 

tdp&\ 
aheta P. King 

Deputy ~ub l i cbe fender  



CALIFORNIA CODES 
PENAL CODE 
SECTION 2966 

2 9 6 6 .  (a) A prisoner may request a hearing before the Board of 
Prison Terms, and the board shall conduct a hearing if so requested, 
for the purpose of proving that the prisoner meets the criteria in 
Section 2962. At the hearing, the burden of proof shall be on the 
person or agency who certified the prisoner under subdivision (d) of 
Section 2962. If the prisoner or any person appearing on his or her 
behalf at the hearing requests it, the board shall appoint two 
independent professionals as provided for in Section 2978. The 
prisoner shall be informed at the hearing of his or her right to 
request a trial pursuant to subdivision (b). The Board of Prison 
Terms shall provide a prisoner who requests a trial, a petition form 
and instructions for filing the petition. 

(b) A prisoner who disagrees with the determination of the Board 
of Prison Terms that he or she meets the criteria of Section 2962, 
may file in the superior court of the county in which he or she is 
incarcerated or is being treated a petition for a hearing on whether 
he or she, as of the date of the Board of Prison Terms hearing, met 
the criteria of Section 2962. The court shall conduct a hearing on 
the petition within 60 calendar days after the petition is filed, 
unless either time is waived by the petitioner or his or her counsel, 
or good cause is shown. Evidence offered for the purpose of 
proving the prisoner's behavior or mental status subsequent to the 
Board of Prison Terms hearing shall not be considered. The order of 
the Board of Prison Terms shall be in effect until the completion of 
the court proceedings. The court shall advise the petitioner of his 
or her right to be represented by an attorney and of the right to a 
jury trial. The attorney for the petitioner shall be given a copy of 
the petition, and any supporting documents. The hearing shall be a 
civil hearing; however, in order to reduce costs, the rules of 
criminal. discovery, as well as civil discovery, shall be applicable. 
The standard of proof shall be beyond a reasonable doubt, and if the 
trial is by jury, the jury shall be unanimous in its verdict. The 
trial shall be by jury unless waived by both the person and the 
district attorney. The court may, upon stipulation of both parties, 
receive in evidence the affidavit or declaration of any psychiatrist, 
psychologist, or other professional person who was involved in the 
certification and hearing process, or any professional person 
involved in the evaluation or treatment of the petitioner during the 
certification process. The court may allow the affidavit or 
declaration to be read and the contents thereof considered in the 
rendering of a decision or verdict in any proceeding held pursuant to 
subdivision (b) or (c), or subdivision (a) of Section 2972. If the 
court or jury reverses the determination of the Board of Prison 
Terms, the court shall stay the execution of the decision for five 
working days to allow for an orderly release of the prisoner. 

(c) If the Board of Prison Terms continues a parolee's mental 
health treatment under Section 2962 when it continues the parolee's 
parole under Section 3001, the procedures of this section shall only 
be applicable for the purpose of determining if the parolee has a 
severe mental disorder, whether the parolee's severe mental disorder 
is not in remission or cannot be kept in remission without treatment, 
and whether by reason of his or her severe mental disorder, the 
parolee represents a substantial danger of physical harm to others. 

EXHIBIT A 
SECTION 7 
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CALIFORNIA CODES 
PENAL CODE 

SECTION 2962 

2962. As a condition of parole, a prisoner who meets the following 
criteria shall be required to be treated by the State Department of 
Mental Health, and the State Department of Mental Health shall 
provide the necessary treatment: 

(a) The prisoner has a severe mental disorder that is not in 
remission or cannot be kept in remission without treatment. 

The term "severe mental disorder" means an illness or disease or 
condition that substantially impairs the person's thought, perception 
of reality, emotional process, or judgment; or which grossly impairs 
behavior; or that demonstrates evidence of an acute brain syndrome 
for which prompt remission, in the absence of treatment, is unlikely. 
The term "severe mental disorder" as used in this section does not 

include a personality or adjustment disorder, epilepsy, mental 
retardation or other developmental disabilities, or addiction to or 
abuse of intoxicating substances. 

The term "remissionn means a finding that the overt signs and 
symptoms of the severe mental disorder are controlled either by 
psychotropic medication or psychosocial support. A person "cannot be 
kept in remission without treatmentu if during the year prior to the 
question being before the Board of Prison Terms or a trial court, he 
or she has been in remission and he or she has been physically 
violent, except in self-defense, or he or she has made a serious 
threat of substantial physical harm upon the person of another so as 
to cause the target of the threat to reasonably fear for his or her 
safety or the safety of his or her immediate family, or he or she has 
intentionally caused property damage, or he or she has not 
voluntarily followed the treatment plan. In determining if a person 
has voluntarily followed the treatment plan, the standard shall be 
whether the person has acted as a reasonable person would in 
following the treatment plan. 

(b) The severe mental disorder was one of the causes of or was an 
aggravating factor in the commission of a crime for which the 
prisoner was sentenced to prison. 

(c) The prisoner has been in treatment for the severe mental 
disorder for 90 days or more within the year prior to the prisoner's 
parole or release. 

(d) (1) Prior to release on parole, the person in charge of 
treating the prisoner and a practicing psychiatrist or psychologist 
from the State Department of Mental Health have evaluated the 
prisoner at a facility of the Department of Corrections, and a chief 
psychiatrist of the Department of Corrections has certified to the 
Board of Prison Terms that the prisoner has a severe mental disorder, 
that the disorder is not in remission, or cannot be kept in 
remission without treatment, that the severe mental disorder was one 
of the causes or was an aggravating factor in the prisoner's criminal 
behavior, that the prisoner has been in treatment for the severe 
mental disorder for 90 days or more within the year prior to his or 
her parole release day, and that by reason of his or her severe 
mental disorder the prisoner represents a substantial danger of 
physical harm to others. For prisoners being treated by the State 
Department of Mental Health pursuant to Section 2684, the 
certification shall be by a chief psychiatrist of the Department of 
Corrections, and the evaluation shall be done at a state hospital by 

EXHIBIT B 
Section 7 
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CALIFORNIA CODES 
PENAL CODE 
SECTION 2962 

the person at the state hospital in charge of treating the prisoner 
and a practicing psychiatrist or psychologist from the Department of 
Corrections. 

(2) If the professionals doing the evaluation pursuant to 
paragraph (1) do not concur that (A) the prisoner has a severe mental 
disorder, (B) that the disorder is not in remission or cannot be 
kept in remission without treatment, or (C) that the severe mental 
disorder was a cause of, or aggravated, the prisoner's criminal 
behavior, and a chief psychiatrist has certified the prisoner to the 
Board of Prison Terms pursuant to this paragraph, then the Board of 
Prison Terms shall order a further examination by two independent 
professionals, as provided for in Section 2978. 

(3) Only if both independent professionals who evaluate the 
prisoner pursuant to paragraph (2) concur with the chief psychiatrist' 
s certification of the issues described in paragraph (2), shall this 
subdivision be applicable to the prisoner. The professionals 
appointed pursuant to Section 2978 shall inform the prisoner that the 
purpose of their examination is not treatment but to determine if 
the prisoner meets certain criteria to be involuntarily treated as a 
mentally disordered offender. It is not required that the prisoner 
appreciate or understand that information. 

(e) The crime referred to in subdivision (b) meets both of the 
following criteria: 

(1) The defendant received a determinate sentence pursuant to 
Section 1170 for the crime. 

(2) The crime is one of the following: 
(A) Voluntary manslaughter. 
(B) Mayhem. 
(C) Kidnapping in violation of Section 207. 
(D) Any robbery wherein it was charged and proved that the 

defendant personally used a deadly or dangerous weapon, as provided 
in subdivision (b) of Section 12022, in the commission of that 
robbery. 

( E )  Carjacking, as defined in subdivision (a) of Section 215, if 
it is charged and proved that the defendant personally used a deadly 
or dangerous weapon, as provided in subdivision (b) of Section 12022, 
in the commission of the carjacking. 

(F) Rape, as defined in paragraph (2) or (6) of subdivision (a) of 
Section 261 or paragraph (1) or (4) of subdivision (a) of Section 
262. 

( G )  Sodomy by force, violence, duress, menace, or fear of 
immediate and unlawful bodily injury on the victim or another person. 

(H) Oral copulation by force, violence, duress, menace, or fear of 
immediate and unlawful bodily injury on the victim or another 
person. 

(I) Lewd acts on a child under the age of 14 years in violation of 
Section 288. 

(J) Continuous sexual abuse in violation of Section 288.5. 
(K) The offense described in subdivision (a) of Section 289 where 

the act was accomplished against the victim's will by force, 
violence, duress,. menace, or fear of immediate and unlawful bodily 
injury on the victim or another person. 

(L) Arson in violation of subdivision (a) of Section 451, or arson 
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CALIFORNIA CODES 
PENAL CODE 
SECTION 2962 

in violation of any other provision of Section 451 or, in violation 
of Section 455 where the act posed a substantial danger of physical 
harm to others. 

(M) Any felony in which the defendant used a firearm which use was 
charged and proved as provided in Section 12022.5, 12022.53, or 
12022.55. 

(N) A violation of Section 12308. 
( 0 )  Attempted murder. 
( P )  A crime not enumerated in subparagraphs (A) to (0) , inclusive, 

in which the prisoner used force or violence, or caused serious 
bodily injury as defined in paragraph (4) of subdivision (f) of 
section 243. 

(Q) A crime in which the perpetrator expressly or impliedly 
threatened another with the use of force or violence likely to 
produce substantial physical harm in such a manner that a reasonable 
person would believe and expect that the force or violence would be 
used. For purposes of this subparagraph, substantial physical harm 
shall not require proof that the threatened act was likely to cause, 
great or serious bodily injury. 

( f )  As used in this chapter, llsubstantial danger of physical harm" 
does not require proof of a recent overt act. 

EXHIBIT B 
Section 7 
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. . : a tri'd p,ursyant to fib.divisiqn (b j : ~ h k - B ~ a r h .  bf prisqn Tef-qris skiil. . . . . 
: ;  . :. . .  ... .. ; .,provide a .'prisone? who requests 3: t ~ a l  i petition Fom m'd , * '  

' ,  I '  . . . - 
. instructisils for filing the 'petinbe. . . . . .  
.: . . :  . . ( b j  A prisbtlkr who disagre&.u$th the deiern~nziticnt$ the, Board . . .  . . . .  . . s 

. . . . . + : of Prison Terms that he or she meets the criteiria of Section 2962, may : 
, ' %  :; . 

? .  . ' fi1e in .the, supenor' court of the cbun.ty in which ,he of she :,is. ~' ' . . 

incarcerated oi is being treated a,petitid& for a hearing bn whethkr*. ' - . 
. . he or she meets the ciiteria.of Section 2962.  he court shall cqnduct .: . . 

i . i . a  heaiirig ori the petition within 60 calendar day3 afte: the petition ; . . ' '  : 
: !  , : a  .. 

: : - .is filed, d e s s  either time is waived by the petitioner or his coun~el, . 
' . 

; .  
of good caussis s h o w .  The order of the Board of,Prison-Terms skal1 .' . , . . . 

.'bein effect.until the completion of the courtptqeedings. The cobit . : , , . . ' 

shall advise the peutioner ofhis ~i hei right to be representgd by ii : 

:. i t tbmky. and o f . t he  right to a jury trial. The attomey for the - - ,. 

. . : . : 

' . . : ' ~ t i t i o n e r  shall be given a copy.of the petition, an'd any.supporting :;.:-, 

, 

' docweits. The hearing s h d  be a civil hearing; however, in order . '  ' . 
. , : :to. reduce costs, the rules of'crirninal disdovery, 'as well 3s civil. . .  :. 

' , discovery, shall be applicable. The stqdafd of proof shall be bewrid '. 

, . 
. . ' ,  a :reasonable .doubt, and if the trial'is by'jury, the: jury shall: be !' : ' . 

. . . , .! unanimous in ifsverdic.t. The tnalshall be  by jury unless waivecl by ' .  
. . . . .  betb the person .and, the district attorney. ' 

, . . . 
: (c) If the' Board b f  Prison Terms chtinues a rnehtd - . '  : . 

L I :  
' ,  

. .  , ;-- : h:ealth :treatment'under Section 2962, when they conGue the ' . 
paiolee's paroJe under Section 3001, this s&cti&.shall be applicable : , '' 

. . .  ;' : for the .purpose gf: d.eterrninin"g whether t h e  parolee. meets, the . .  
. . . : driteea of Section 2962. 

. : :  SEC. 5. section .& &i added to -  the Pen$ Cqde; to read:, 

. . 
- : 2263. If the ' pr$oneiFs, severe rnehtd disorder is puf: k t o '  : . a  . 

. . 
. :  : 

. . . . 
. . . . 

. . . . . 
' L  . . .  

. -  . . . .. , . . . .  
. . . .  

. . 

. ,.. - . . . . .  . . . . .  
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, . , ,  : . . .  , , .:. ' . . . .  - , , '  . .  . . . .  . . . , , , .  . , ,  . . ..: . . .  . .  . . . .  . , . . . . . . .  . , .  . . . , . . .  . . -  .!. :r.. ' ) .  ,: . . .r > . . 
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.,:. ch. 8531 ST.4TLTE.S O F  IS86 : . , 
I . . . . . . . . . . 

: i : .  . : . I  
: districtatt.brnefmali then file a petition with the superior court fpi : :. 

. ' cbbtinued- inyolunt+r$-. t~e i t inent  for one year. The petition sk'dI. :: ' ': ' . .: 
',:. ' : state the r&on$ .;n.ecgssitating '. the continued bcaf&erit; k i t h  . - , :  . .  ... . ,, 

. . . i . .  . 
i ' : :  ; ; a e c ~ ~ p a ~ > c g  afid;~ts spw&9ng the, Condi6ons in S:&tidn- 2 x 2  '.. : ..;. . : .  ; , . /. - . 

knd :that' t reament  'during the parole be-iipd,' I;fc gnj?,; h a  b& . : : .'; : ; !%: 

' . continuously by'thk, State ~ e p a r t n i e ~ t .  of hfental Health : .' ':- , : ' :  , ' 

. . eithe; in a state hospital or in'an outpatient program. The pe~ti"6n, : . .. : : . , . . 
. s:haLl $so'specify why the severe mental disorder is ndk in remission' ' ,. : .. ' .  . ' , . 

' 
1 , or cannot' be ' kept '  in remissidri if the person's treatment is not. . . 
: continued. . . 

: SEC. 7. Section 2972 is added t6 the Penal code, to read:. . . 

. " . . 2972. (a} .The court shall conduct a heaiing on the petition under : ; ' . 

section 2970 for cohenued treatment.' The? court shajt adyise the . '' . 

person of his of he? right to be repfesented by an attorriey q d  of the: ' ' 

. fight ho a jury trial, The attorney for the person shd l  be giGeri a co@y i , 
. . . .of the petition, and any supporting documents. The he8iiag'sha!l bk 

. :  . :  
. .:. . -a civilhearing, howeverj in o_rder to reduce-costs therules of cyi&.rial ;.. ' : ' ,  : :' ! .. 

. . - discovery, as wire11 as civil diicovery, shall be applicable;' The need  for. , .: ':.:' " ' . 
confinued t r e a b e n t  shail be proven beyond a reasonable doubt, and: , . . 

. . 

. , 



me?t€al- disorder is not in remission or cannot be kept in remission 
s f  without treatmenf. The recommitment proceeding shall be 

' _  conducted in accordance 'kith the provisions of this section: 
( f j : f i y  commitment k d e ~  this article &ces an affirmative 

obligation on the treament facility to provide treatment for the , , 

undgrIying- causes of the person's mental disorder. 
(g). Except as provided in thii subdivision, the person cornrnikted 

shall & considered to be an invoIuntary mental health patient and 
he ar she 'shall be entitled to those rights set forth in Article 7 
(commencing with Section 5325) of Chapter 2 of Part I of Division 
5 of the Welfare and Institutions Code. Commencinglanuary 1,1986, . 

, the ,State Department of Mental Hedkh'may adopt regulations to 
mdify those rights as is necessary in order ta provide for the 
reasonable securi.ty of the inpatient facility in which the patient is . - 

being held. This sub&Gon md h e  reg~lak ior~  adopted pursuant 
' ' thereto shall become operative on January 1, 1987, except that' 

regulations may be adopted prior to thak date. 
SEC: b: Section 2974 is added to the Penal Code, to read: 
29?4 Before releasing any inmate or terminating supervision of 

any parolee who is a danger to self or others, or gravely Gabled a .  . 
a reg& of mental disorder, and who does not come within the 

I , provisions of Section 2962, the Director of Corrections may, upon 
'probiibie-cause, place, or cause to be placed, the person in a state: 

- hospital pursuant to khe Lanternan-Pehis-Short, Act, Part 1 
(commencing with k t i o n  5000) of Division 5 of the Welfare and 

- hstihtions Code. 

I .  

SEC 9. Section 2376 is added to the Penal dode, to read: 
2976. (a) The cost of inpatient or outpatient.treatment under 

tF3 miicle sha l i  'be a state wWeethe is under the 
juris&&on of the Department of Corrections. .'F. \ 

(b) .'by person placed outside of a facility of, the Gpartment of 
', Corr$ions for the purposes of inpatient t-ieatment under this article . 

- shall $&t be deemed to be released from imprisonment or from the 
custody: of the Department of Corrections prior to $e expiration of 
the rrirdmum toem of imprisonment of &e person. $ 8  I 

sEC;-lO, Section 2378 is added to. the Penal Code, to read. I 
2378.' : (a) . Amy kdependent pr~fessionds 2ppix1ted by the Bcxd  I - 

ot Prjson Terms for of this article shall riot be state 
goyer&6nt empIoyees; shall have at- least five years of experience 

I 
1 

. iri the &gnosis and treatment of mental disorders; and s h d  include 
&ychi$rists, and licensqd psycholog&ts - - who have a doctoral degree - .  in psyschoIogy. - .  

. - : .(b) I of kach year i h e ~ b ~ a r t m e h f  of ~brrections and the 
'. State DZ@arhnent of Ment+ltHedth sh@i sub"&t t3'-+e Board of 1 *  

) ,  .?> ; -  ' 
: + - "  . prim& Ye'- a,+tof ib or inore '&.~+e'~.e>d+gf p'rofesiibhaii oh which : - 
- , .- : : G;th d2$artmentj c6h~ur:; The : piofes~o~rals"~sh'&- hot. be.. s fate 

" =; . , 
* - -<.. . -.--* 'LrL ;& - - " l l ' l  

, I  . 
, - + - gop$'+iqie$t ~i;n;pld.?ke$~ ;ind shad,' ,.+.T>-;2., have:, at . dy -least b:,2 '. @eG - ye&sss bfff 

b ,  , -'*.","= 
* , , -  -,-  - . c -; ex&~615<4'&~-~e ;fia@osji Ge28nqnt; OE rnentaYn&6;d$r$ and. -*. . +  -- ) > .  v L.--- , 
- "'-: : 'z I-; - .*+ ;'s~&-viJ;;:1ud6 .I hsyc~a&sts"'ana -*. - " . j r  ~ ~ ~ 2 - a  f i & $ ~ h & ~ ~ & ~ ~ - ~ + ~ ~ c ~ h g t <  a , f r  l J -  

, . L 

- " 5  ,.i. 
' I >  .- . . - .  

. t 
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: : :  . . : . . . .  

1 .  > : : .  . . . . .  : . . . :  . . . :  
: 8 !jf14n& 6~ i g g .  - '.. ; . . - . .  

: : a ,  . :  2957 ; ,+; ::;; !,.;:;:;;,!;.-,:: i:: :. . .  . . - . . : . / . .. , I .. 
. . 

... . < .. ? .: .. :.*: , , . .  : . : . .  . . 
, . :  . . .  :. . . 

d degr3.k i~~p5ychqlog~; .  ~ b r  purpbs& , & f & i ~  ~tjcl&;"is;hen t.be .' . ' . . .  . . 
'Prisbn Terms rec~ik-2s ;he Iist,. they 'shall'. pnly-- appoint,,. .. ":.: r - :  . . . 

,. ir?dependen!: professionals.froirx the Est. ~ h ?  $if shall not b.G hindhi: '. .;. . . . . . . . . 
... . . ;. : 

:':.: on the Boaidol  Prison Tei% until they ha& received it;. and shall 2 ' ' " '. 
.i: - . . 

' . :  - .  . . 
: - not b.e.kinding after june 30 ?o,llowing redeipt,6f the  list. ... . : ! .  , . > . .  

.: . : ,  . , SEC.' 11. Section %SO. i$ d d k d  to the penal Cod; to rkad: ' . . .  ' I . . :. . 
,, : " 

. .  . .  
. . . . . . 
. . 

.: 2980. . This.artic1e zpplies fa persoris hcarceiited before, as well 
: . '_as after, Jmuary 1,'1986. . .  , 

.. . . . . . : '  . . . :  . :  
. . . 2 

! . . . . . . 

: . , h act ip -endSection4W00.7 of, and t o  add section +463;5 to., ; . , .. , 

: 'the Vehicle Code; reiating to ~ehicIes. 
_ :  , 

. - 
: . .  

. . .  . :  . [ApEjidved by Governor S p t e m k r  16, i986, ~ i l e d  with .. . 
. : ! :.: , . : . . Secretary 'of State September 17,,1986.] 

, . : .  . 
. . .  - .  I .  

The peopIe of the Stare of California doAena; a+ fo110 r, 
i : :  _ ! .  . 

; '  . . 
: *  . . SECTION I. Section 463.5 is added to t h e  Yehicle Code; to read: 
: ! :  4463.5. (a) hJo person s h d    ma nu fa chi re o; sell a de,co+tiv& or i : : . 

. . 




























































