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EXECUTIVE SUMMARY

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of
Decision finding that the test claim legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article X111 B, section 6 of the California Constitution
and Government Code section 17514 to perform the following activities:

¢ Represcntation and investigation by indigent defense counsel: Effective January 1, 2001,
@ for indigent defense counsel investigation of the DNA-testing and representation of the
convicted person (except for drafting and filing the DNA-testing motion) (Pen. Code,
§ 1405, subd. (c), as added by Stats. 2000, ch. 821).

¢ Prepare and file motion for DNA testing & representation by indigent defense
counsel: Effective January 1, 2002, if the person is indigent and has met the statutory
requirements, and if counsel was not previously appointed by the court, prepare and file a
motion for DNA testing, if appropriate (Pen. Code, § 1405, subds. (a) & (b)(3)A)).
Also, provide notice of the motion to “the Attorney General, the district attorney in the
county of conviction, and, if known, the governmental agency or laboratory holding the
evidence sought to be tested”(Pen. Code, § 1403, subd. (c)(2)).

¢ Prepare and file response to the motion: Effective January 1, 2001, prepare and file a
response to the motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attorney General and the district attorney are served with the motion,
unless a continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

¢ Provide prior test lab reports and data: Effective January 1, 2001, when the evidence
was subjected to DNA or other forensic testing previously, for either the prosecution or
defense, whichever previously ordered the testing, to provide all parties and the court
with access to the laboratory reports, underlying data, and laboratory notes prepared in
connection with the DNA or other biological evidence testing (Pen. Code, § 1405,
subd. (d)).

@ e Agree on a DNA lab: Effective January 1, 2001, for the indigent defense counsel and the
' district attorney 1o agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).




e  Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent defense counsel and the district attorney of the trial court’s
decision on the DNA-testing motion (Pen. Code, § 14053, subd. (j)).

o Retain biological material: Effective January 1, 2001, retain all biological material that
is secured in connection with a felony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

The Commission found that all other statutes in the test claim, including holding a hearing on the
DNA-testing motion pursuant to Penal Code section 1405, subdivision (e), as well as appointment
of counsel when counsel was previously appointed and disposal of the biological material before
the convicted person’s release from prison (Pen. Code, § 1417.9, subd. (b)), are not a reimbursable

state-mandated program within the meaning of article XIII B, section 6 and Government Code
section 17514.

Discussion

Staff reviewed the proposed parameters and guidelines and the comments received.
Non-substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

Substantive changes were made to the following sections of the proposed parameters and
guidelines. Commission staff issued a draft staff analysis on March 16, 2007. The claimant
submitted comments on April 11, 2007, and DOF submitted comments on April 17, 2007. All
comments are addressed in the analysis.

IV, Reimbursable Activities

On August 24, 2006, the claimant submitted its proposed parameters and guidelines, in which the
reimbursable activities were grouped into the following categories: Indigent Defense Counsel
and District Attorney, Retention of Biological Material, and Inmate Custody and Transportation.

Indigent Defense Counsel and District Attorney

Under this category, there are six primary activities: 1) representation of indigent convicted
person and investigation, 2) prepare and file motion for DNA-testing, 3) prepare and file
response to the motion, 4) provide prior test lab reports and data, 5) agree on a DNA lab, and

6) writ review. Under each primary activity, the claimant proposed a number of additional
activities that it asserts are reasonably necessary to carry out the mandate. For the reasons stated
in the analysis, staff only included those activities that are consistent with the Statement of
Decision and those that were justified in the record to be the most reasonable methods of
complying with the six primary activities.

Retention of Biological Material

The Statement of Decision included the activity of retaining biological material that is secured in
connection with a felony case, and the claimant proposed a number of additional one-time and
ongoing activities that it believes are reasonably necessary to implement this activity. For the
reasons stated in the analysis, staff limited the reimbursable activities to those that were justified
in the record to be the most reasonable methods of complying with the mandate to retain
biclogical material in a condition suitable for DNA testing. e




Moreover, staff clarified that retention of biological material that is secured in connection with a
felony case, and is introduced into court as an exhibit in the criminal action or proceeding, is
reimbursable only after the criminal action or proceeding becomes final pursuant to Penal Code
section 1417.1, and for the pericd of time that any person remains incarcerated in connection
with that case.

Even if the biological material secured in connection with a felony case is not introduced in court
as an exhibit in the criminal action or proceeding, reimbursement is not required for the retention
of biclogical material wnti! afier the criminal action or proceeding becomes final. The purpose of
the test claim statute is to provide for “post-conviction discovery” of material in connection with
a criminal case to assist a convicted felon who “is currently serving a term of imprisonment” in
filing a motion for DNA testing, following the conviction, pursuant to Penal Code section 1405
(Pen. Code, §§ 1405, subd. (a), and 1417.9).

Inmate Custody and Transportation

The claimant proposed reimbursement for “the cests of transporting and housing state prisoners
during the course of their DNA post-conviction proceedings, based on a local jurisdiction’s
approved Califormia Depariment of Corrections and Rehabilitation daily jail rates and mileage
rates.” The Commission specifically found that a hearing on the DNA motion is a court mandate
on the district attorney and indigent defense counsel, and therefore, is not subject to article XIIT B,
section 6. Accordingly, staff did not include inmate custody and transportation as a reimbursable
activity.

Documentation

Claimants may use time studies to support reimbursement claims in lieu of certain
documentation. Since many of the proposed activities here are repetitive in nature, staff finds
that using time studies to support costs may be appropriate for this program. Thus, stafl mcludcd
the following language under section [V:

Claimants may use time studies to support salary and
benefit costs when an activity is task-repetitive. Time study
usage is subject 1o the review and audit conducted by the
State Controller’s Office.

V. Claim Preparation and Submission

The claimant submitted a proposed reimbursement methodology for this program. Staff
reviewed the claimant’s proposed methodology and concluded that it is not a reasonable
reimbursement methodology as defined in Government Code section 17518.5, subdivision (a).
Therefore, staff recommends that actual costs be claimed for this program.

VIL Offsetting Revenues and Reimbursements

Staff added under this section that any Office of Criminal Justice Planning grants or other grant
funding from a successor agency shall be identified and deducted from reimbursement claims.




Staff Recommendation
Staff recommends that the Commission adopt the proposed parameters and guidelines, beginning
on page 21.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.




Claimant
@ County of Los Angeles

Chronology

07/28/06 Commission on State Mandates (Commission) adopted Statement of Decision
08/07/06 Commission staff issued draft parameters and guidelines

08/24/06 Claimant submitted its proposed parameters and guidelines

10/25/06 The Department of Finance (DOF) submitted comments

03/16/07 Commission staff issued the draft staff analysis
04/11/07 Claimant submitted comments on the draft staff analysis
04/17/07 DOF submitted comments on the draft staff analysis
05/17/07 Commission staff issued the final staff analysis
Summary of the Mandate

On July 28, 2006, the Commission adopted a Statement of Decision finding that the test claim
legislation imposes a reimbursable state-mandated program on local agencies within the meaning
of article XIII B, section 6 of the California Constitution and Government Code section 17514 to
perform the following activities:

s Representation and investigation by indigent defense counsel: Effective January 1, 2001,
@ for indigent defense counsel investigation of the DNA-testing and representation of the
convicled person (except for drafting and filing the DNA-testing motion) (Pen. Code,
§ 1405, subd. (c), as added by Stats. 2000, ch. 821).

» Prepare and file motion for DNA testing & representation by indigent defense
counsel: Effective January 1, 2002, if the person is indigent and has met the statutory
requirements, and 1f counsel was not previously appointed by the court, prepare and file a
motion for DNA testing, if appropriate (Pen. Code, § 1405, subds. (a) & (b)(3)(A)).

Also, provide notice of the motion to “the Attorney General, the district attorney in the
county of conviction, and, if known, the governmental agency or laboratory holding the
evidence sought to be tested” (Pen. Code, § 1405, subd. (c)(2)).

¢ Prepare and file response to the motion: Effective January 1, 2001, prepare and file a
response (o the motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attorney General and the district attorney are served with the motion,
unless a continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

* Provide prior test lab reports and data: Effective January 1, 2001, when the evidence
was subjected to DNA or other forensic testing previously, for either the prosecution or
defense, whichever previously ordered the testing, to provide all parties and the court
with access to the laboratory reports, underlying data, and laboratory notes prepared in
connection with the DNA or other biological evidence testing (Pen. Code, § 14053,
subd. (d)). :

@ * Agree on a DNA lab: Effective January 1, 2001, for the indigent defense counsel and the
district atlorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).




e  Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent defenge counsel and the district attorney of the trial court’s
decision on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

o Retain biological material: Effective January 1, 2001, retain all biological material that
is secured in connection with a felony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

The Commission found that all other statutes in the test claim, including holding a hearing on the
DNA-testing motion pursuant to Penal Code section 1405, subdivision (g), as well as appointment
of counsel when counsel was previously appointed and disposal of the biological material before
the convicted person’s release from prison (Pen. Code, § 1417.9, subd. (b)), are not a reimbursable

state-mandated program within the meaning of article XIIT B, section 6 and Government Code
section 17514,

Discussion

Staff reviewed the proposed parameters and guidelines and the comments received.
Non-substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

Substantive changes were made to the following sections of the proposed parameters and
guidelines. Commission staff issued a draft staff analysis on March 16, 2007. The claimant
submitted comments on April 11, 2007, and DOF submitted comments on April 17, 2007. All
comments are addressed below,

IV, Reimbursable Activities

On August 7, 2006, Commission staff issued draft parameters and guidelines based on the
specific activities approved in the Statement of Decision. The claimant was asked to file
modifications and/or comments on the proposal. On August 24, 2006, the claimant submitted its
proposal, in which the reimbursable activities were grouped into the following categories:
Indigent Defense Counsel and District Attorney, Retention of Biological Material, and Inmate
Custody and Transportation.

Indizent Defense Counsel and District Attorney

Under this category, there are six primary activities: 1) representation of indigent convicted
person and investigation, 2) prepare and file motion for DNA-testing, 3) prepare and file
response to the motion, 4) provide prior test lab reports and data, 5) agree on a DNA lab, and
6) writ review. Each will be discussed below.

1. Representation of indigent convicted person and investigation. Under the primary activity of
investigating the DNA-testing and representing the indigent convicted person, the claimant 1
proposed the following additional activities as reasonably necessary to carry out the activity:

! Section 1183.1, subdivision (a)(4), of the Commission’s regulations authorizes the Commission
to include the “most reasonable methods of complying with the mandate” in the parameters and
guidelines. The “most reasonable methods of complying with the mandate™ are “those methods ,
not specified in statute or executive order that are necessary to carry out the mandated program.’




¢ “Development and Procedure - preparing protocols, administrative forms, meeting
@ with SB 90 advisor and one-time activities associated with setting up this unit.”

Staff finds that preparing protocols and administrative forms, meeting with the

SB 90 advisor, and other “one-time” activities associated with setting up the unit are 100 broad to
be included as activities that are reasonable methods of complying with the mandate to represent
and investigate., Also, staff notes that other “one-time activities” should be specifically
identified. Therefore, staff did not include any of the claimant’s proposed development and
procedure activities. '

« “Initial Contact — writing or responding to initial correspondence from inmates,
attorneys, or others seeking information regarding Penal Code section 1405 and
1417.9.”7

Staff finds that this proposed activity is worded too broadly because it is unclear who the “others
seeking information” might include. Therefore, staff limited this activity to writing to or
responding to initial correspondence from convicted persons and their attorneys seeking
information regarding Penal Code section 1405. This activity was also limited to Penal Code
section 1405 because the primary activity is pursuant to Penal Code section 1405. A similar
activity is included under activity B. Retention of biological material, which is pursuant to

Penal Code section 1417.9.

o “Investigating Claims — reading letters from inmates or those writing on behalf of
inmates; retrieving court files, public defender files, and appellate counsel files;
reviewing files; researching legal, technical and scientific issues; interviewing

@ witnesses; subpoenaing records; and preparing to write a motion pursuant to Penal
Code section 1405. Meeting with clients (inmates) in person or on the telephone as
well as written consultation.”

In its comments dated Qctober 23, 2006, DOF agreed that this proposed activity is consistent with
the Statement of Decision.

Staff finds that these activities are reasonable methods of complying with the mandate to represent
and investigate, but notes that “preparing to write a motion pursuant to Penal Code section 1405”
falls under the second primary activity, which is reimbursable as of January 1, 2002. Therefore, staff
did not include this activity under “Representation of indigent convicted person and investigation.”

In response to the draft staff analysis, the claimant requested that additional indigent defense counsel
activities be included as part of the primary activities of investigating the DNA-tcsting and
representing the indigent convicted person, as follows:

“viil) To prepare and file a declaration of innocence within 180 days of the
judgment of conviction as required by Penal Code section 1417.9.

ix) To search for DNA evidence which cannot be readily retrieved, including
the costs of going to the agency’s storage facility, and with the help of a
storage agency representative, either locating the lost evidence or locating
documentation which demonstrates that the evidence has been
destroyed.”

m The claimant contends that the additional activitics are reasonably necessary to carry out the
legislation. To support its contention, the claimant submitied another declaration by




Jennifer Friedman, lawyer and forensic science coordinator with the Los Angeles County Public
Defender’s Office.?

Staff finds that filing a declaration of innocence within 180 days of the judgment of conviction
pursuant to Penal Code section 1417.9, subdivision (b)(2)(C), is not a reimbursable activity.
Penal Code section 1417.9 lists the notice provisions which, if accompanied by a lack of a timely
response as specified, would authorize the local entity to dispose of the biological material
collected. The Commission specifically found that “this statute authorizes but does not require
the local entity to dispose of the biological material before the convicted person’s release from
prison, [and thus,] the Commission finds that doing so is not subject to article XIII B, section
6.3 Therefore, staff did not include the proposed activity of filing a declaration of innocence
pursuant to Penal Code section 1417.9, subdivision (b)(2)(C).

Regarding the proposed activity to search for DNA evidence, staff finds that it is a reasonable
method of complying with the mandate to represent and investigate and added it as a
reimbursable activity. However, staff moved this activity under “Retention of Biological
Material; Responding to Request for Biological Evidence...” to align like activities.

2. Prepare and file motion for DNA-testing. Under the primary activity of preparing and filing
a motion for DNA-testing and representation, the claimant proposed the following additional
activities as reasonably necessary to carry out the primary activity:

o “Preparing Motions — includes preparing motions pursuant to Penal Code section
1405 and responding to notices sent pursuant to Penal Code section 1417.9.”

DOF agreed that preparing motions pursuant to Penal Code section 1405 is consistent with the
Statement of Decision.

However, staff notes that preparing motions is the primary activity and does not need to be
restated as an additional activity. Also, staff finds that indigent defense counsel responding 1o
notices sent pursuant to Penal Code section 1417.9 conflicts with the Commission’s finding that
notifying persons convicted of felonies about the disposal of biological evidence pursuant to
Penal Code section 1417.9, subdivision (b), does not constitute a reimbursable state-mandated
activity.4 Therefore, staff did not include it as a reimbursable activity.

e “Travel - travel related expenses associated with meeting with inmate in connection
with preparation of 1405 motion. Travel to and from local court houses for purposes
of litigating 1405 motions.”

DOF also agreed that travel related expenses associated with preparing and filing motions are
consistent with the Statement of Decision.

However, staff finds that travel costs are a direct cost that may be incurred as a result of
preparing motions pursuant to Penal Code section 1405. Therefore, such costs may be claimed
accordingly (see section V.A.S of the parameters and guidelines). Staff did not include travel as
a separate reimbursable activity.

2 Exhibit E, pages 278-279.
3 Exhibit A, page 125.
4 Exhibit A, page 125.




3. Prepare and file response ro the motion. Under the primary activity of preparing and filing a
@ response to the motion, the claimant proposed the following additional activity as reasonably
necessary to comply with the activity:

¢ “Meet and Confer — consultation and meetings with the trial attorneys, appellate
counsel, members of the Alternate Public Defender’s Innocence Unit; the Post
Conviction Center, the DA’s Office, the Attorney General, and individuals from other
Innocence Projects.”

Staff finds that this activity is a reasonable method of complying with the mandate to prepare and
file a response to the motion; however, staff limited this activity to meetings and consultation
about DNA-testing for the convicted person, and clarified that consultations and meetings may
be with trial attorneys, appellate counsel, members of the Alternate Public Defender’s Innocence
Unit, the Post Conviction Center, the district attorney’s office, the Attorney General, or
individuals from other Innocence Projects.

[n its comments to the draft staff analysis, the claimant also proposed additional activities
associated with filing a response to the motion, as follows:

...reviewing the file and the trial transcript; interviewing the trial attorney,
investigating officer, criminalist; and performing other investigative activities
necessary in order to respond to the inmate’s motion. '

Staff finds that these activities are reasonable methods of complying with the mandate to prepare
and file a response to the motion. Therefore, staff added the following activities under activity

@ IV.A3:
i) Reviewing the file and trial transcript.

iii) Interviewing persons who worked on the criminal conviction, such as the trial
attorney, investigating officer, or criminalist.

iv} Performing other investigative activities necessary to respond to the inmate’s
motion.

4. Provide prior test lab reports and data. Under the primary activity of providing prior test lab
reports and data, the claimant proposed the following additional activity as reasonably
necessary to comply with the activity:

* “DNA Source Identification and Tracking — meeting with judges, clerks, law
enforcement personnel regarding preservation of evidence and focating evidence,
touring law enforcement labs and storage facilities.”

DOF commented that this additional activity exceeds the scope of the activity contained in the
Statement of Decision.

Staff finds that this proposed activity needs further justification because it is unclear how
meetings and the touring of facilities are the most reasonable methods of complying with the
mandate to provide prior test lab reports and data. Therefore, staff did not include it as a
reimbursable activity.

Following the activity to provide prior test lab reports and data, staff specifically noted that
@ reimbursement is not required for the time spent by the indigent defense counsel and district attorney
at a hearing on the motion for DNA-testing pursuant to Penal Code section 1405, subdivision (e).




In its comments to the draft staff analysis, the claimant argues that “the basis for excluding time
spent on an evidentiary hearing as a reimbursable activity appears erroneous. In an analogous
conlext, [habeas corpus], prosecutors are reimbursed for time spent in evidentiary hearings.” Staff
notes that the Commission is bound by the Statement of Decision, in which the Commission found
that a hearing on the DNA motion is a court mandate (not a state mandate) on the indigent defense
counsel and the district attorney, and are therefore not subject to article XIII B, section 6.° The

Commission does not have jurisdiction to change the final Statement of Decision, absent a court
order (Gov. Code, § 17559).

5. Agree on a DNA lab. Under the primary activity of agreeing on a DNA lab, staff noted that
reimbursement is only required for the district attorney’s time in non-capital punishment
cases because Penal Code section 14035, subdivision (g)(2), specifically states: “[t]he testing
shall be conducted by a laboratory mutually agreed upon by the district attorney in a

noncapital case, or the Attorney General in a capital case, and the person filing the motion.”
[Emphasis added.]

The claimant proposed the following additional activity as reasonably necessary to comply with
the activity to agree on a DNA lab, if the court grants the motion for DNA-testing:

o “DNA Testing Modality Selection — travel, lodging, and related expenses associated
with research and becoming conversant in newly developed technological advances in
the field of DNA analysis.”

DOF asserted that travel and lodging costs should not be reimbursable.

Staff finds that this proposed activity is overly broad and needs further justification. Therefore,
staff did not include it as a reimbursable activity.

6. Writ review. The claimant proposed the following additional activity as reasonably
necessary to comply with the primary activity to prepare and file the petition for writ of
mandate or prohibition to appeal the trial court’s order on motion for DNA-testing, or to
respond to the petition for writ of mandate or prohibition: '

e “Court — time spent in court, including but not limited to, appointment of counsel,
filing of motions, and litigation associated with motions pursuant to Penal Code
section 1405 and 1417.9.”

DOF commented that motions filed pursuant to Penal Code section 1417.9 should not be
included. .

Staff finds that appointing counsel, filing motions, litigating motions pursuant to Penal Code
section 1405, subdivision {j), and time spent in court on appeal are reasonable methods of
complying with the mandate to prepare and file the petition for writ of mandate or prohibition o
appeal the trial court’s order on motion for DNA-testing, or to respond to the petition for writ of
mandate or prohibition. However, litigation associated with Penal Code section 1417.91s
outside the scope of this mandate. Therefore, staff did not include it as a reimbursable activity.

* Exhibit E, page 276.
¢ Exhibit A, page 124.
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DOF also stated in its comments that:

@ To the extent possible, local governments should refer the [Indigent
Defense Counsel] activities to organizations such as the Northern
California Innocence Project and the California and Hawaii Innocence
Project. [...] The Innocence Projects utilize law students to accomplish
some of the duties listed..., including investigating claims submitted by
inmates and preparing motions for DNA testing pursuant to Penal Code
Section 1405. [...] Utilizing the Innocence Projects represents a low-
cost option for complying with the mandate and provides inmates with
very high quality legal representation.’

Staff notes that while this may be a cost-effective option, it is inconsistent with the Statement of
Decision.

Retention of Biological Material

The Statement of Decision included the activity of retaining biological material that is secured in
connection with a felony case, and the claimant proposed a number of additional one-time and
ongoing activities that it believes are reasonably necessary to implement this activity.

The Statement of Decision specifically states:

[B]efore the test claim statute, there was no duty to retain biological evidence
past the date of conviction or when the time for appeal had expired. [{]
Therefore, the Commission finds that effective Janvary 1, 2001, it is a new

@ program or higher level of service to retain DNA or other biological evidence
secured in connection with a felony case for the period of time that any person
remains incarcerated in connection with that case.®

There is no reimbursement for retention of biological material secured in connection with a
criminal case during the pendency of the proceeding. For ‘exhibits’ intreduced into court,
preexisting Penal Code section 1417.1 prohibited destroying them (including biological
material), “prior to the final determination of the action or proceeding.” The section provides the

following exhibit retention schedule in defining when the date the criminal action or proceeding
becomes final:

(1) When no notice of appeal 1s filed, 30 days after the last day for filing that notice.

(b) When a notice of appeal is filed, 30 days after the date the clerk of the court receives
the remittitur affirming the judgment.

{c) When an order for a rehearing, a new trial, or other proceeding is granted and the

ordered proceedings have not been commenced within one year thereafter, one year
after the date of that order.

(d) In cases where the death penalty is imposed, 30 days after the date of execution of
sentence.

7 Exhibit C, pages 213-214.
@ ® Exhibit A, page 130.

11




Therefore, because preexisting law required retaining the exhibits according to this schedule, the
biological exhibits at issue are only reimbursable to the extent they are required to be retained
longer than this schedule, which is normally 30 days after the last day for filing a notice of
appeal (or other time periods corresponding to (b) when the notice of appeal is filed, or (¢) when
an order for rehearing, new trial, or other proceeding is granted but not commenced).

There is no reimbursement for biological exhibits introduced in court in cases where the death
penalty is imposed unless someone remains incarcerated after the execution of sentence who
“does not have the death penalty imposed. Subdivision (d) of section 1417.1 requires retaining
exhibits until “30 days after the date of cxecution of sentence.” “Execcution” means “completion,
fulfillment, or perfecting of anything, or carrying it into operation and effect.” Thus,
subdivision (d) means the biological evidence is retained 30 days after the death penalty is
carried into effect, at which time the convicted person would no longer be incarcerated (the
Statement of Decision requires that biological evidence only be kept for the period of time any
person remains incarcerated in connection with that case, Pen. Code, § 1417.9, subd. (a)).

Accordingly, staff clarified that retention of biological material that is secured in connection with
a felony case, and is introduced into court as an exhibit in the criminal action or proceeding, is
reimbursable only after the criminal action or proceeding becomes final pursuant to Penal Code
section 1417.1, and for the period of time that any person remains incarcerated in connection
with that case.

Even if the biological material secured in connection with a felony case is not introduced in court
as an exhibit in the criminal action or proceeding, reimbursement is not required for the retention
of biological material until after the crimihal action or proceeding becomes final. The purpose of
the test claim statute is to provide for “post-conviction discovery”'” of material in connection
with a criminal case to assist a convicted felon who “is currently serving a term of
imprisonment” in filing a motion for DNA testing, following the conviction, pursuant to Penal
Code section 1405 (Pen. Code,.§§ 14083, subd. (a), and 1417.9).

A. One-Time Activities .
The claimant proposed the following one-time activities associated with retention of biclogical

material:

¢ Development of departmental policies and procedures necessary to comply
with the post conviction forensic testing requirements of the subject law, which
include making the necessary upgrades to the compuler programming and
hardware to the Crime Lab’s electronic chain of custody module.

e Meet and confer with trial attorneys and other counsel regarding the
coordination of efforts in implementing the subject law.

9 Black’s Law Dictionary (6th ed. 1990) page 568, column 1.

' The bill analysis said: “In California, there is no right to post-conviction discovery in criminal
cases nor is there a set procedure for letting the courts evaluate whether a defendant should have
access to post-conviction testing of DNA.™ Assembly Committee on Public Safety, Analysis of
Sen. Bill No. 1342 (1999-2000 Reg. Sess.) as amended June 13, 2000, page 5.
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o Distribute State Attorney General’s Office recommendations for compliance
@ with the subject law, and in particular the evidence retention conditions to
ensure sitability for future DNA testing. -

Staff notes that the first two activities go beyond the scope of the mandate, and therefore, were not
included as reimbursable activities. Staff also did not include the third activity as a reimbursable
activity because distribution of the Attorney General’s recommendations by the claimant is not
necessary as the report is available on the world wide web at
http://www.ag.ca.gov/publications/finalproof.pdf.

In its comments to the draft staff analysis, the claimant questioned how long the Attorney
General’s report and recommendations would be available on the world wide web, asserting that
claimants should be reimbursed to distribute the Attorney General’s report and recommendations.
As an alternative, the claimant recommended that the parameters and guidelines be modified to
include a new section XI to state the following:

The Attorney General’s Post Conviction DNA Testing Recommendations for the
Retention, Storage and Disposal of Biological Evidence report, attached as an
integral part of these [parameters and guidelines], may be used in determining
allowable costs,

Staff has already included the Attorney General’s report as Attachment A to the parameters and
guidelines when the draft staff analysis was 1ssued for comment. Therefore, section XI, as
suggested by the claimant, was not added to the parameters and guidelines.

@ The claimant also proposed the following activities:

a. Development of departmental policies and procedures necessary to provide
notification, retention, and storage services in order to retain and preserve evidence
with biological material in felony convictions pursuant to the subject law.

b. Train evidence and property custodians on storage and notification methods
necessary to comply with the subject law.

c. Training investigative personnel, to whom crime lab services are provided, in the
methods and procedures necessary (o comply with the subject law.

d. Design, development, and testing of computer software and equipment necessary to
identify and retrieve all biological materials associated with a particular case to
comply with the following requirements:

a) category store evidence items by grade of ¢rime — felony or misdemeanor
b) type of evidence — biological
¢) distribution of disposal notification as required by Penal Code section 1417.9.”

Staff limited these activities to be consistent with the Statement of Decision and the primary activity
to retain biological material. Thus:

» Departmental policies and procediires are limited to those in order to retain and preserve
biological material in felony cases.

o Staff limited training investigative personnel, to whom crime lab services are
@ provided, in the methods and procedures necessary to comply with the subject
law to a one-time activity because there is currently no justification in the record
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to support this training on an ongoing basis, and Jimited the training to methods
and procedures necessary to retain biological material. @

o For designing, developing, and testing computer software and equipment — staff notes that
the primary activity is limited to retention of biological material that is secured in connection
with a felony case, and that notices pursuant to Penal Code section 1417.9 were specifically
denied in the Statement of Decision.'' Therefore, staff modified this activity as follows:
“Design, develop, and test computer software and equipment necessary to identify and
retrieve all biological materials associated with a particular case in order to categorize and
store evidence items by type of biological material.”

DOF commented that none of the proposed one-time activities should be reimbursable because
“sufficient documentation has not been provided b? the claimant to demonstrate that they are
necessary to implement the test claim legislation.” 2

Staff notes that two declarations signed under penalty of perjury were submitted with the test
claim declaring that these one-time activities, among others, are new duties as a result of the test
claim legislation, and have resulted in costs for the Los Angeles County Sheriff’s Department.13
Accordingly, staff finds that the proposed one-time activites, as modified by staff, are the most
reasonable methods of complying with the mandate to retain bological material in a condition
suitable for DNA testing.

DOF also argues that the one-time activities are not reimbursable because retention of biological
material is not a new activity. DOF argued that:

preexisting Penal Code Section 1417.1 requires all exhibits introduced into court,

including biological material, to be retained until the criminal action or proceeding @
becomes final. Therefore, local agencies were required to conduct the one-time activities

related to implementing systems for retention of biological matenal under Penal Code

Section 1417.1 prior to enactment of the test claim legislation, '

Preexisting Penal Code section 1417.1 requires retention of “exhibits” introduced in court.
However, the test claim statute (Pen. Code, § 1417.9) is broader in requiring retention of “all
biological material that is secured in connection with a criminal case,” and requires it 10 be kept
“for the period of time that any person remains incarcerated in connection with that case.”

Accordingly, staff modified activities a and d to allow claimants to updare any existing policies
and procedures to retain and preserve biological material in felony cases and any computer
software and equipment necessary o identify and retrieve all biological materials associated with
a particular case in order to categorize and store evidence items by type of biological material.

"' Exhibit A, page 125.
12 Exhibit C, page 213.

3 Declarations by L. Peter Zavala, Administrative Services Manager 111, Central Property and
Evidence Unit with the County of Los Angeles Sheriff’s Department; and Dean M. Gialamas,
Crime Laboratory Assistant Director, Scientific Services Bureau with the County of Los Angeles

Sheriff’s Department.
14 Exhibit F, page 285.
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Additionally, staff clarified that any training for evidence and property custodians and
@ investigative personnel is reimbursable only once for each employee.

B. Ongoing Activities

The claimant proposed the following ongoing activities associated with retention of biological
material:

¢ Initiating contacts to specified parties to seek permission to dispose of biological
evidence.

s Provide court testimony on chain of custody and disposition of biological
evidence. This may include the basis and reasons for the disposition of evidence
collected prior to this subject law.

o Reimbursement of local agency costs of DNA testing for indigent inmate cases,
which 1s not reimbursed by the State or Superior Court under other funding
provisions due to insufficient funding.

Staff did not include the above three activities because they were denied in the Statement
of Decision.

Claimant also proposed:

a. Writing or responding to intial correspondence from inmates, atlorneys, or others seeking
information regarding Penal Code sections 1405 and 1417.9.

In its comments on the draft staff analysis, DOF continued to disagree that this activity is not
@ directly related to the retention or storage of biological material and should not be reimbursable.

As stated previously, staff limited this activity to writing to or responding to initial
correspondence from convicted persons and their attorneys seeking information regarding Penal
Code section 1417.9. Staff included similar language regarding Penal Code section 1405 under
the reimbursable activities for Indigent Defense Counsel and District Attorneys.

Claimant proposed:

b. I[dentification and tracking of evidence that meets the requirements of the subject
law to ensure its proper retention and storage.

DOF commented that this activity is consistent with the Statement of Decision. This
activity was proposed twice by the claimant. Therefore, staff eliminated the duplicate
activity.

Claimant also proposed:

¢. Responding to request for biological evidence held at local agency crime labs
which have not been previously examined. This involves a computer and record
search for the location or disposition of the evidence sought, manual retrieval of
the evidence, and forwarding it to the appropriate party.

d. Responding to requests for the analysis of evidence held at the local agency crime
labs in order to determine if biological evidence is present and suitable for DNA
testing. This involves laboratory testing and analysis and the issuance of the final

@ report.
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~ e. Meet and confer with parties (attorneys, investigators, etc.) to determine the
suitability of DNA testing on the retained evidence in a particular case. e

f. Preparation and tracking of biological evidence that is sent to agreed upon private
vendor DNA laboratories for testing. :

DOF contends that proposed ongoing activities ¢ through g above “are not directly
related to the retention or storage of biological material and should not be reimbursable.”

Staff finds that these activities are reasonable methods of complying with the mandate to retain
biological material in a condition suitable for DNA testing because legislative bill analyses of the
test claim legislation “requires the court to allow testing if certain conditions are met, such as the
evidence is available and in a condition suitable for testing.”

The claimant proposed:

g. Responding to request for biological evidence held at local agency Property and
Evidence Units, including computer and record searches for the location or
disposition of the evidence sought, manual retrieval of the evidence, and
forwarding it to the appropriate party.

Again, DOF contends that this activity should not be reimbursable for the reasons stated above.

Staff finds that this activity is a reasonable method of complying with the mandate.
According to the author of the test claim legislation, this section “provides safeguards 1o
ensurc that the evidence is available and reliable.”"? However, as stated previously, in
order to align like activities, staff revised this activity to include the costs of going to the
agency’s storage facility, and with the help of a storage agency representative, either @
locating lost evidence or locating certain documentation.

Finally, the claimant proposed:

h. Maintaining biological evidence in refrigerated facilities to preserve its suitability
for DNA testing pursuant to the subject law. This activity requires refrigerated
facilities as well as maintaining such facilities (e.g. utilities) in accordance with
standards and protocols published in the Attorney General’s Task Force Report
on implementing the subject Post-Conviction DNA Testing Program,
incorporated herein by reference and attached hereto.”

DOF commented that this activity is consistent with the Statement of Decision.

Staff notes that as proposed, this activity implies that refrigerated facilities are mandated by the
Attorney General’s Task Force Report. Penal Code section 1417.9, subdivision (a), states that
the governmental entity has discretion to determine how the evidence is retained, provided that it
is retained in a condition suitablc for DNA testing. Staff also notes that retention of biological
material is the primary activity and does not need to be restated as an additional activity. Thus,
staff deleted this proposed activity and revised the primary activity 1o state: “Retention of
biclogical material in a condition suitable for future DNA testing.”

15 genate Rules Committee, Office of Senate Floor Analyses, Third Reading Analysis of Sen.
Bill No. 1342 (1999-2000 Reg. Sess.) as amended August 30, 2000, pages 5-6.
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As discussed previously, staff finds that legislative analyses of the test claim legislation, together
with Penal Code section 1417.9, subdivision (a), provides evidence that these activities are
reasonable methods of complying with the mandate to retain biological material in a condition
suitable for DNA testing. Therefore, staff did not make any modifications to the ongoing
activities in this section.

Inmate Custody and Transportation

The claimant proposed reimbursement for “the costs of transporting and housing state prisoners
during the course of their DNA post-conviction proceedings, based on a local jurisdiction’s
approved California Department of Corrections and Rehabilitation daily jail rates and mileage
rates.”

The Commission found that a hearing on the DNA motion is a court mandate on the district
attorney and indigent defense counsel, and therefore, 1s not subject to article XIII B, section 6.
This finding included “denial of the activity claimant alleged for the sheriff to transport
convicted persons and provide oral testimony at hearings.”'® Moreover, there is no justification
why the costs of transporting and housing state prisoners during the course of their DNA
post-conviction proceedings are reasonable methods of complying with Penal Code section 1405,
considering that the court can decide the motion without a hearing. Accordingly, staff did not
include inmate custody and transportation as a reimbursable activity.

Time Study Language

Staff finds that using time studies to support documentation may be appropriate for this program.
Thus, staff included the following language under section IV:

Claimants may use time studies to support salary and benefit costs when an
activity is task-repetitive. Time study usage is subject to the review and audit .
conducted by the State Controller’s Office.

V. Claim Preparation and Submission

The claimant proposed timekeeping and reimbursement methodologies to claim specified labor
and storage costs, as follows:

1. Labor Cosis

The “reasonable reimbursement methodology™ to recover the labor costs of the
“Indigent Defense Counsel and District Attorney” component is based on one or
more monthly time surveys for each staff working on activity categories A through
F for one particular Post Conviction: DNA Court Proceedings case. Each
employee enters time on a survey form upon beginning working on a case and
continues doing so throughout the duration of the case. Additional monthly survey
forms may be used as necessary to record all the time spent on a case. A sample
monthly time survey is attached hereto.

The time recorded on each time survey form would then be totaled and multiplied
by that employee’s productive hourly rate, as that term is defined in the State
Controller’s Office annual claiming instruction manual, found on www.sco.ca.gov.
The total labor cost for the case is the sum of each employee’s labor costs. The

'S Exhibit A, page 124, footnote 62.
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resulting cost per case is then multiplied by the number of cases. If 4 through 9
cases occur during the year, 2 cases should be time surveyed. If 10 or more cases
occur during the year, a 20% sample, rounded to the nearest whole number of
cases, should be taken. :

2. Storage Costs

The “reasonable reimbursement methodology™ formula to recover the continuing
facility, utility, equipment, service and supply “Retention of Biological Evidence”
component would be based on the ratio of the number of biological evidence
specimens retained in felony cases to the number of all biological evidence
specimens. So, for example, if 10,000 out of 40,000 such specimens were for
felony cases, then 25% of the total biological evidence specimen retention costs
would be reimbursable. One-time costs associated with retention activities, as well
as personnel costs, would be claimed as actual costs.

DOF commented that the Attorney General’s Post Conviction DNA Testing Task Force should
be consulted regarding the methodology for storage costs because of the members’ extensive
expertise in the field. Staff contacted the Attorney General’s Office in January and was informed
that the task force disbanded following release of their report regarding recommendations for
retention, storage, and disposal of biological evidence in 2002, Staff recently included several
members of the former task force on the mailing list for this program and encouraged their
feedback on the draft staff analysis and proposed parameters and guidelines. No comments were
received from any of these persons.

Staff reviewed the claimant’s proposed reimbursement methodology and concluded that
it does not meet the statutory definition of a reasonable reimbursement methodology as
specified in Government Code section 17518.5, subdivision (a).

Therefore, based on the evidence in the record, staff recommends this program be reimbursed
using actual costs.

Finally, staff added the training component as a direct cost under this section because training
was included as a reimbursable activity under section [V.B, Retention of biological material in a
condition suitable for DNA-testing.

ViI. Offsetting Revenues and Reimbursements

In the Statement of Decision, it was noted that “the claimant indicated receipt of a $160,000
grant from the Office of Criminal Justice Planning ... for providing represcntatlon to farmer
public defender clients who request counsel for DNA-testing motions.” " The Commission
found that this grant would be considered an offset of increased costs incurred under the statutes.

Therefore, staff added under this section that any Office of Criminal Justice Planning grants or
other grant funding from a successor agency shall be identified and deducted from
reimbursement-claims.

17 Exhibit A, page 131.
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@ Staff Recommendation

Staff recommends that the Commission adopt the proposed parameters and guidelines, beginning
on page 19.

Staff also recommends that the Comimission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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| Hearing: May 31, 2007
J://mandates/2000/00tc2 1/psgs/padraft

PROPOSED PARAMETERS AND GUIDELINES
Penal Code Sections 1405 and 1417.9
Statutes 2000, Chapter 821; Statutes 2001, Chapter 943

Post Conviction: DNA Court Proceediﬁgs
00-TC-21, 01-TC-08

County of Los Angeles, Claimant

L SUMMARY OF THE MANDATE

On July 28, 2006, the Commission on State Mandates (Commission) adopted a Statement of
Decision finding that the test claim legislation imposes a reimbursable state-mandated program
on local agencies within the meaning of article XIII B, section 6 of the California Constitution
and Government Code section 17514 to perform the following activities:

s Rcpresentation and investigation_by indigent defense counsel: Effective January 1, 2001,
Efor indigent defense counsel investigation of the DNA-testing and representation of the
convicted person (except for drafting and filing the DNA-testing motion) effeetive
Janpwary42004(Pen. Code, § 1405, subd. (c), as added by Stats. 2000, ch. §21).

e Prepare and file motion for DNA testing & representation_by indigent defense e
counsel: Effective January 1, 2002, 1if the person is indigent and has met the statutory
requirements, and if counse! was not previously appointed by the court,-fereeunsel-te
" prepare and file a motion for DNA testing, if appropriate;-effeetive-January1-20062 (Pen.
Code, § 1405, subds. (a) & (b)(3)(A)). Also, provideing notice of the motion to “the
Attorney General, the district attorney in the county of conviction, and, if known, the
governmental agency or laboratory holding the evidence sought to be tested”-is-mandated
as-ofJanuary1-2002(Pen. Code, § 1405, subd. (c}(2)).

s Prepare and file response to the motion: Effective January 1, 2001,-+te prepare and file
a response to the motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attorney General and the district attorney are served with the motion,

unless a continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

e Provide prior test lab reports and data: Effective January 1, 2001, Wwhen the
evidence was subjected to DNA or other forensic testing previously by for either the

prosecution or defense,-the-presecution-or-defense; whichever previously ordered the
testing, to provides all parties and the court with access to the laboratory reports,

underlying data, and laboratory notes prepared in connection with the DNA or other
biological evidence testing effectiveJanuary1-2004(Pen. Code, § 1405, subd. (d)).

e Agree on a DNA lab: Effcctive January 1, 2001, for the-publiedefendes indigent
defense counsel and the district attorney to agree on a DNA-testing laboratory (Pen.

Code, § 1405, subd. (g)(2)).
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e Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent defense counsel and the district attorney of the trial ~court’s

decision on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

¢ Retain biological material: Effective January 1, 2001, retain all biological material that
is secured in connection with a felony case for the period of time that any person remains

incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (2)).

The Commission found that all other statutes in the test claim, including holding a hearing on
the DNA-testing motion_pursuant to Penal Code section 1403, subdivision {e), as well as
appointment of counsel when counsel was previously appointed and disposal of the biological
materia] before the convicted person’s release from prison (Pen. Code, § 1417.9. subd. (b)), are
not a reimbursable state-mandated program within the meaning of article XII1 B, section 6 and
Government Code section 17514,

1. ELIGIBLE CLAIMANTS

Any city, county, and city and county that incurs increased costs as a result of this reimbursable
state-mandated program is eligible to claim reimbursement of those costs.

IH. PERIOD OF REIMBURSEMENT
Government Code section 17557, subdivision (ee), as-amended-by-Statutes 08 chapter684;

states that a test claim shall be submitted on or before June 30 following a given fiscal year to
establish eligibility for that fiscal year. The County of Los Angeles filed the test claim on

June 29, 2001, establishing eligibility for fiscal year 1999-2000. However, the operative date of
the test claim statutes, as enacted by Statutes 2000, chapter 821, is January 1, 2001. Additionally,
Penal Code section 1405, as amended by Statutes 2001, chapter 943, is operative January 1, 2002.
Therefore, costs incurred pursuant to Statutes 2000, chapter 821, are reimbursable on or after
January 1, 2001, and costs incurred pursuant to Statutes 2001, chapter 943, are reimbursable on or
after January 1, 2002.

Actual costs for one fiscal year shall be included in cach claim. Estimated costs of the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

[f the total costs for a given fiscal year do not exceed $1,000, nc reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564,

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.
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Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and
declarations. Declarations must include a certification or declaration stating, “I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct,” and must further comply with the requirements of Code of Civil Procedure
section 2015.5, Evidence corroborating the source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.

Claimants mav use time studies to support salary and benefit costs when an activity is
task-repetitive. Time study usage is subiject 10 the review and audit conducted by the State
Controller’s Office.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:

A. Indigent Defense Counsel! and/or District Attorney Activities

A-1. Representation of indigent convicted person and investigation. Reimbursement period
begins January 1, 2001.

4a. For indigent defense counsel to mvesugate;eﬁ-ef the DNA-testing and representation

of the convicted person, {exceptfordrattingand-filingthe DNA—testung motion)
(Pen. Code, § 1405, subd. (c) as added by Stats. 2000, ch. 821)._The following

activities are reimbursable:

1) Reading letters from convicted persons or those writing on behalf of convicted
persons.

i1) Writing to or responding to initial correspondence from convicted persons and
their attorneys seeking information regarding Penal Code section 1403.

i1} Retrieving and reviewing court files, public defender files, and appellate counsel
files.

iv) Researching lepal. technical. and scientific issues.

v) Interviewing witnesses.

vi)} Subpoenaing records.

vii) Meeting with clients {convicted persons) in person or on the telephone. as well as
written consultation.

A-2. Prepare and file motion for DNA-testing-&representation. Reimbursement period
begins January 1, 2002.

+.a.For counsel 1o prepare and file a motion for DNA testing t if the person is indigent
and has met the statutory requirements, and if counsel was not previously appointed

| ! This category includes the Public Defender, Alternate Public Defender, and court-appointed
indigent defense counsel.
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by the court_pursuant to Penal Code section 1405 before January 1, 2002 ; fer-eounsel

@ 1 to-prepare-and-file-a-metionfor DNA—testina-appropriate-Pen. Code, § 1405,

subds. (a) & (b)(3)(A)).

I 2-b.Provideing notice of the motion to “the Attorney General, the district attorney in the
county of conviction, and, if known, the governmental agency or laboratory holding
I the evidence sought to be tested”-is-mandated (Pen. Code, § 1405, subd. (c)(2)).

G-3. Prepare and file response to the motion. Reimbursement period begins January 1,
2001

| 4a. Prepare and file a response to the motion for testing, if any, by the district attorney
“within 60 days of the date on which the Attorney General and the district attorney
are served with the motion, unless a continuance is granted for good cause” (Pen.

Code, § 1405, subd. (c)(2))._The following activities are also reimbursable:

1} Consulting and meeting about DNA-testing for the convicted person with the trial
attorneys, appellate counsel, members of the Alternate Public Defender’s
Innocence Unit, the Post Conviction Center, the district attorney’s office. the
Attorney General, or individuals from other Innocence Projects.

i1} Reviewing the file and trial transeript.

i1i) Interviewing persons who worked on the criminal conviction. such as the trial
attorney. investigating officer, or criminalist.

@ iv) Performing other investigative activities necessary to respond to the inmate’s
: motion.

D—4_ Provide prior test lab reports and data. Reimbursement period begins January 1, 2001.

+a. Provide all parties and the court with access to the laboratory reports. under]ying
data, and laboratory notes prepared in connection with the DNA or other biological
evidence testing Wwhen the evidence was subjected to DNA or other forensic testing

previously by either the prosecution or defense,the-prosecution-or-defense;
whichever prewously ordered the lestmg —pmwdes—a-l—l—pa*&es—a&d—%he—eeaﬂ—wﬂ-h

mmmm&mwmmmmﬂm Code, § 1405,
subd. (d)).

Time spent by the indigent defense counsel and district attorney at a hearing on the
motion for DNA-testing pursuant to Penal Code sectton 1405, subdivision (e
reimbursable.

E-5. Agrec on a DNA lab. Reimbursement period begins January 1, 2001

a._If the court grants the motion for DNA-testing, Efor the-public-defender indigent
defense counsel and the district attorney, in non-capital cases, to agree on a DNA-

testing laboratory (Pen. Code, § 1403, subd. {(g)(2)).

6. Writ review. Reimbursement period begins January I, 2001.

@ 4-a. Prepare and file petition_for writ of mandate or prohibition to appeal triaf court’s
order on motion for DNA-testing, or-respense respond to petition_for writ of mandate
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or prohlbltlo —fer—\-'mt-;:ewew by mdlgcnt defense counsel and the district attorney-of
- Hon (Pen. Code, § 1405, subd. (). &

The following activities are also reimbursable:

1) __Appointing counsel,

it) Filing motions,

i) Litigating motions pursuant to Penal Code section 1405, subdivision (). and

iv) Time snent in court.

B. Relention of biological material in a condition suitable for DNA-testing?

(Pen. Code, § 1417.9. subd. (a)). Reimbursement period begins January 1. 2001,

Retention of biological material that is secured in connection with a felony case, and is
introduced into court as an exhibit in the criminal action or proceeding._is reimbursable only
afier the criminal action or proceeding becomes final pursuant to Penal Code section

1417 1, and for the period of time that anv person remains incarcerated in connection with
that case.

Retention of biological material that is secured in connection with a felony case_and is not
introduced inio court as an exhibit in the criminaf action or proceeding, is reimbursable only
-afier the criminal action or proceeding becomes final,_and for the period of time that any
person remains incarcerated in connection with that case.

1. One-Time Aclivities

a. Update departmental policies and procedures to retain and preserve biological
material in felopv cases.

b. _Train evidence and propertv custodians on storage methods necessary to comply with
the requirement to retain biological material secured in connection with a felony case
(one-time per employee).

c. Train investigative personnel, to whom crime lab services are provided, in the
methods and procedures necessarv to retain biological malerial (one-time per

emplovee).

d. Update and test computer software and equipment necessary to identify and retrieve
all biological materials associated with a particular case in order to categorize and
store evidence items by type of biological material.

2 The recommendations published in the Aitorney General's SB 1342 Task Force Report on
implementing the subject Post Conviction: DNA Court Proceedings program may be used (see
Attachment A). ' Q
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2. Ongoing Activities

@ a. Write or respond to initial correspondence from convicted persons and their attorneys
secking information reparding Penal Code section 1417.9.

b. Identify and track biological material that meets the requirements of the subject law
to ensure its proper storage and retention.

c. Respond to requests for biological material held at local agency crime labs which
have not been previously examined. This involves a computer and record search for
the location or disposition of the biclogical material sought, manual retrieval of the
biclogical material, and forwarding it to the appropriate party.

d. Respond to requests for the analvsis of evidence held at the local agency crime labs
in order 1o determine if biological material is present and suitable for DNA testing.
This involves laboratory testing and analysis and the issuance of a final report.

e. Meet and confer with parties (attorneys, investigators, etc.) to determine the
suitability of DNA testing on the retained biological material in a particular case.

f. Prepare and track biological material that is sent to agreed upon private vendor DNA
laboratories for testing.

g.  Respond to requests for biological material held at local agency Property and
Evidence Units. including computer and record searches for the location or
disposition of the biological material sought, manual retrieval of the biological

material, and forwarding it to the appropriate party. This activity includes the costs

@ of poing to the agency’s storage facility, and with the help of a storage agency

representative, either locating lost evidence or locating documentation which

demonstrates that the evidence has been destroved.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
retmbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
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that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied:

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent
on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. [f the
contract services are also used for purposes other than the reimbursable activities, only
the pro-rata portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant and attorney invoices with the claim and a
description of the contract scope of services,

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
[nclude the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
element A1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an emplovee, as specified in Section 1V. of this document,
under B. “Retention of biological material in a condition suitable for :
DNA-testing,” activities 1.b. and l.c. Report the name and job classification of each
evidence and property custodian and investigative personnel preparing for, attending,
and/or conducting training necessary to implement the reimbursable activities. Provide
the title. subject. and purpose (related to the mandate of the training session). dates
attended, and location. If the training encompasses subjects broader than the
reimbursable activities, only the pro-rata portion can be claimed. Report emplovee
training time for each applicable reimbursable activity according to the rules of cost
element A.1, Salaries and Benefits. and A.2. Materials and Supplies. Report the cost of
consultants who conduct the training according to the rules of cost element A.3.
Contracted Services, '
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B. Indirect Cost Rates

@ Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one
program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include both (1) overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocatien plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if they
represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

@ 1. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
~ allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing
the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate that is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected.

V. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision {a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no

payment is made to a claimant for the program for the fiscal year for which the claim is filed, the

&

| ? This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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time for the Controller to initiate an audit shall commence to run from the date of initial payment |
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section [V, must be retained during the period subject to audit. If an audit has been initiated

by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. OFFSETTINGSAMINGS REVENULES AND REIMBURSEMENTS

Any offsetsting-savings the claimant experiences in the same program as a result of the same
statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including but not limited
to, any Office of Criminal Justice Planning grants or other grant funding from a successor
agency. service fees collected, federal funds, and other state funds, shall be identified and
deducted from this claim.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, fitle 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement

of Decision, is on file with the Commission.
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O

n]anuary 2001, the Attomey General of
Cdlifornia called together individuals from
law- enforcement, district attorneys,c ofﬁces

g
i

A Postconviction Testmg/Ewdenee Retention’

'___Taslc Force to-address:the new- Postconvlc!lon .

DNA Testing Law (SB 1342) that went mto '
‘effect Janvary, 1, 2001

Under SB. 1342, itds the respcnslblhty of -
governmental enilties, including the.courts, in

convictmn in & manner suitable for D

.......

.The Taslc Forces charge was to provide i mfot- .
mation on complmnce with the laws Hgiidate .
regarding biological evidence. (The Task Force

- did 1i6t address thelegal issues raisad b=,
motions for postconviction testing-under. the

" new law) . :

It bas always been the responsibility of entities
having custody. of evidence, including courts~

- and district attorneys oEE1ces to adhere to good
practices fo for storage of evidence I:hat will;

"Maintain the potentlal value-of Lhe evidence

for re-testing; '
a  Madintain a proper chain of custody| and,-
R

. Task force recommendations are not binding;
they are intended to increase awareness among

.. Galifornia law enforcement agencies regarding” .
the posteonviction.law and to-offer guildance for

RETENTION OF BIOLOGICAL EVIDENCE

. ity :
Agenmes should retain all‘ttems ‘theit havé 4
“reasonable.likellhood”. of containing biglogi- .
cal evidetice. The determiiiatian of whether o

-

-evidence is reasonably likelyto: conf

tion with an official who has the experience
-and background sufficient to meke such a
determination, If thers is any reasonable
question, the item shoeuld be retalned. The

. cage investigatot or prosecutor should be
contacted if possible:

32

" STORAGE AND HANDLING OF BIOLOGICAL '

felony conviction cases to,retain. evidence after ..

_agency foll:

- TR { T

Ensure the safety of employees and the public. .

complying with its mandates;
mmmmmwmﬁlmem&mm .

cal material-shouid be'made 'oy or in consulta-

EVIDENOE AT THIAL

"Cou should attem t o’ obtam r:i 1 ton =~
and judiciary and forensic laboratdries to form_ ¥ '5’ i & stipulation

" fm Fhe's parnes tha‘l biclogical Thateria] need -
p d_'that secondary -

- ﬂdeo tape, etc) may be used. Courts gre urged

.t discaurage” the,operung 8fany package -
contain{n_g biologlcal material. . '

=R T
If & court cannot retiin evidence on a long-
term basis"court personnel should contact the
approprlqte agency. {prosecutor, law enforce-
; .nlaboratory) for assistance with

..‘Hl

1ong }term storage. In’ stch circumstances, the
court should document the location of any -
L evidence thit ld notlremined by the court. The
. cort: should attempt)to .obtain a stipulation
from the pardes that all biological evidence will

be retained i storage by the appropriate

ir ng tial.

- LRI L) S N .

In ofder to maintain the possibility of success-

ful DNA I:esnng w1th teclm,lques currently in
comt

{iiih L”l':ii'aloglcal material:

<

) of “l tia
Shouldﬁl;e stored:

PR ARSI N RS
,‘S};g‘u;l be stofed frozen, under coldfdry
] co“ndi'fio" T ln g controlled room tem-
perafiite enviraHmant with little fluctuation
- ineither tEniperatuie or humidity.

Should not be subjected to repeated

.q_‘.-! s

"DISPOSAL i oF: Blol.ochL EVIDENCE

r‘ul)

In all :elony cases, evidence containing biclogi-
' cal meterlal must be retained until:

i IV
1 Notice of dlsposal is*given to all appropri-
rptuafepartes s end naresponse is recelved
' withm 90 deys of the notice bemg sent;

2, After r.he anate {s no longer incarcerated |
in connection with the case,

Even if one of the conditions above is met, it is

" recommended that the retaining agency contact
the investigating officers to see if they have any
ob]ecnons to disposing oE evidence.

e

L1
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Summany of SBnate Bill i342

sl

term cf unpnsonmenh he rig ;
written motion before the court which antered"
the conviction for the performance of forensic -
DNA testing.

THE MOTION

The motion must include an explanation of why:

= The applicant’s identity was or shuuld'hﬁf;fe ’

been a significant issue in the case;

¢ How the requested DNA testing would raise
" areasonable probability that the verdict or’
sentence would have been more favorable if
the DNA testing had been available at the
trial resulting in the judgment of convic-
ton; and,

" o A reasonsble attempt to identily the evi-

dénce to be tested and the type ofDNA
testing sought.

The motion also must include the results of any
previous DNA tests. The court, if necessary,
must order the party in possession of those
results to provide access to the reports, data.
and notes prepared in-connection’ with thié
previous DNA tésts to all parties,

33

(3]

i The evidmce (o be. tested is- avaﬂable ﬂnd
i 2 conditmn that would permit the DNA

= testmg requested in the motion,

Y A Ths: ev'idenCE. 1o e tested has been subject

to & .chain of custmdy sufficient to establish .
it has not bcen subsnruted tampered with,
'replacad ot altsed i any material aspect;

3. Tht identty. of-thq._defendant was or should
have been a signiﬁcant issue in the case;

=

The convicted _perscn hés made a prima fa-

cig showing that the evidence socught to be

o tested is material to the issue of the convicted
'peréon's identity as the perpetrator or accom-

~ plice.to the crime or enhancement which
. resulted irv the conviction or sentence;

» ‘The requested DNA testing results would
' rals€'a rédsonable probablhty that, in light of
all thig ewdence,,the defendants verdict or
sentence would have beén more favorable if »
the ‘résiilis o' DNA testing had been avail- -
ablé at the time of conviction. The court in
its discretimi'm'eijr consider any evidence.
whet_her or, not 1twas inroduced at the trial;

B. The evtdence sought to be tested either was
not tested previously. or was tested previ-
1. ously but'the: Tefjliested DNA test would -
: prmnde results that are reasonably more
' discritnin ting ‘anid probative of the identity
of the perpetiator or accomplice or havr: ;!

“prior test resulrs

7. The testlng requested employs & mcthod
genarally accepted within the scientific

-8, ‘The mo|t10n is not t made solely Eor the
purpose nf delay

Any Drd & ,ntmg or denying a motion for
DNA" testng’ ‘shiall ot be appealable, and shail
be reviewable only through pedtion for writ of

‘ grnandau: or prol:ubman gs specified..

12




-'MANHE: y 1 ancH EVIDENGE mut.;'r BE .
- REFAINED.. .. " - s

~ The siatute requi.res.the appropnate govern- . The statute provldes that the governmental S
mental r:ntity to Tefiin AHY blologmal material : g q.iscmlion 1o detemﬁne how

N [

e period & timeithat & BNy person remamsr .
igcamemted,m!connecﬂbn with the case: N

suitabll" for DNA tesdng (Sze Handhng and’
’ Storage of Eﬁdznce at Trlal page 6.)

ovammental enfity fo-.
destrq .blolog'lcal matenals whﬂe an mma{r: 15 L : : s

Wiy

follo : 'f'conditlo;us are met'

- -
1. The govemmemal cnuty notfies the
", persod whn tertialts mcarr:erated in,
“epiitiedtion with' the tase, any counsel Df ‘
récaidy therpiiblic defénder and the district
attomey iti‘the coiiity of conviction, and
“the Attorney General of its intention to
dispose of the miatéial and,

e

$ 27 “The entiy o’ ‘ot Teceive a response S e
n with ‘9 das "ofthe.notlceinone of: the . o s
R fulluwing forms' - o :

a A monon-requesnng that DNA-testing
‘be performed which allows that the.
_ matenal sdught to be tested only be
: .,remmed untl sych time as the court.
lssues 2 fmal order' '

b A request under penalty of pequr}rl that R
--thematerial not be destroyed becduse a po coe
i T.DNAtesting will be filed - IR, o

L

- mpnij
mthm lBQ days; and & motion is in
fatt: ﬂled ‘Within that time penod or,

c- A declara on of innocence undér
penalty of perjury filed with the court
thin 180.days.of the judgment of
vgi' {oxi jor-hefore July 1, 2001,
BYEL i latr:r, however the court
' the, destructjon of the

detlagatfon 1 falde or 'rhat there is no
v, - lssueof adenﬁ}y which would be
affected by-furure te.snng '

. ‘ 1~ is repealed 45 6f thatdate triless a later enacted®
statute extends or deletes this provision. '
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|- conneetioh with tha case I
addresses the legal parameters of the retefition

- -réquirementand thetypes of evidence that may
- -..be.cansidered “hiological matenal secure.d in
.":'?connecuon wlth a: cnmmal case™

.pastconviction DNAestin iand-not as'fewrli-

cof secnon
governmental em:lty to retain any item of

_ appllcanon tda tasé,-would compe! comners to
" established Hiles |

‘the étatute should ‘be read to avoid such absurd -
and unmteuded cousequences O "

enal Codé section 1417.9 mandates the
¥ “appropriate governimental en'dty shall . .
- retain ey blologxcal ‘material secured in ..

jad .i [T

* This sectlon

" Fhe sitie hotid be read i part of thé

framework formulated by SB 1342, related to

ing law enforcement's duty to keep evidence it

-would yiot have retained-as a matter of compe-:
tent and reasunable law enforcement practice, ;.-

Accnrd.mgly, agencies should not be required;to

. retain material without apparent evidentiary

value, or material that is clearly collateral to

i any qucsnon of 1denmy

©..Nar should the statute be read to requm: an
unreasonable level of conjecture and specula-
tion about whaf cvidence may or may Got

7.9 would requlre. the appropriate

ey

evidence. ﬂlat 1§ Gr was the product of a living, «
orgamsm rissue O toxm regerdless of its . :

refuse buria'l of bodies, and would remove all

' ,--:.govemment distetisn to test 2 sampleing.... . .
: fmanner ﬂxabcnuld consuime it — c:learly at odds

_' glamtory interpretation,

gETe e

i
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; bl gatlonsmre:gardmg the
£.nor, dnes it lmpose

.-

-affir i A.corone.rs to retaln
humen remains in contravention of present
_ pracnces '

o il L R N

'S

CDMMENTS

Penal Coda section. 1417.9-ensures that law
enforceiment keep for.a lenger time all known
biological material with-apparent potential
s1gmﬁcance on an issue uf identity. Our

possible quesuons regardmg statutory interpre-
wation. 1f the' burden of retatning the evidence

proves witvorkable,we will inform the Legisla-
ture of this fact when. the Legislature considers

L
extenswn cf the evsdencr: retention provision
in2002:4 - i T

vl




"or .';pn:culatim-‘\."5 h

' Any offlmal malcmg the decision to- dlscard evidence: should have f:xpenence and background

sufficiént to make the déZision, tegarding the likelihood the jtem-contains biclogical evidence, or
shoilld ¢onsult witli #pérson having such qualifications: If there.ls any reasonablé questlon, the
Item should ba retalned "The case investigator or prosecutcr should be contacted if possﬂ:le

-

An item should be r_ei';i"ined It anyof tl"_lé follbWirig’“a'pﬁls":"’ e e e
1. The iem was cftg;ly ocimented &' Having 3 “Thef8is" afﬁ:manve ewdance the item
- been collécted for bidlogichl testing, and'itis™ © ’-contams biologlcal inatéfial that can be
‘one:which forenste-sciénce has demonsn'ated <. used’to tface idéntlty"Affirmative evidence
* can'be tested for DNA. § - of bwlogmal mﬂtenﬂl theans;
EmmPles o[ ewdeudary ‘substrates where Ca The item is Dne tradmonally considered
bmlogmal i cnal has been found mclude _ to be bmloglcal evidence. DNA has been
: S succussfully ﬁolated am:l analyzed from:
o =
= §amen
1. D Tlssues e
EI Banes teeth and budy organs
i (] Hair ot
O Walls flonrs, and celllnga O - Saliva, -, .
0 Clgarette butts, envelops flaps; oo w0 -Bweat. Sk
~ stamps, end chewinggum - . . .77 + . Z-Urlne: and foces:
O Beverage and drinking cunialnars .+ . .O..Fingernall:scrapings -
S - @ Vaginal secretlon
El Weapuns {(knlfe, axe, ball, bat eic) . ' I :
o Bullet suc I;.he victim’s
ufiets o ' stained ‘underw ot T-shirt should
[1 Personal effacts of victim or suspect . .. mnot be dlscarded 7
- {hats, eyegiasses, toothbrushes, etc,) " b. Theitem already has been subject to a
O Any evidence known to have been presumptive test showing biological
- . handled by the suspect or victim mmaterigl exists.
2, The evidence is part of a kit specifically 4, - For other reasons, the item has a reason-

collected for the purpose of securing,
biological material, e.g. rape kits, blood
alcohol samples.

gble likelihood of containing biclogical
.evidence as determined by an official with
experience and background sufficient to
male the decision, or in consultation with
a person having such qualifications. If
there is any reasonable question, the item
= should be retained. The case investigator or
prosecutor should be contacted, if possible.

@
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_ binlogical matar]al, we recom-

: 1ab contalning biologleal evidence. .
‘ Courts have treated reasonable fikellhood: w'mean more Lhan 8 possibili ’




- w ' The'time

horﬂtorys ability to success-

fully pmform DNA teiting.on. biologlcal -

evidence recpvered from a crime scene,
) vlctxm oT suspect depends on:

o The quantity and_quahty ofithe sample :

afid énvironmental conditigns
b:t?;{ggg-depqsileand collection of the .

Ce. - pioart
ST T T

", The typzs of specxmens colle:ted

= How evidence isstored . - '

Theé first three factors depend largely on the
circumstances of the specific crime and the
collection techniques used. They are not
addressed i thid vépdrt, However, one inst be
- mindfitl these factors will coritinne to ififliferce

‘13

the suitabihty of bmlugical emdencc for testmg

A{L

The followmg reccmmend.auons addreas the
final factor, storage of ewdence Ewdence
sultable for DNA-[esting. that isnog propexly -
Astored ‘may be- subject to decompositmn
detenoranon and/or ¢ contammatmn. Proper
storage can minimize decompomnon deteriora-
tion and the risk of contammanon

However regardless of the methocl chuseu to

, stare biological. evidencc, there will-be some

degrce of sampla degradatmn over time, _

JIn adchtion the tamnner. in which- evidence was —
' stored in'the past also may effect its sultability-

- for DNA testing: Evideticé:predating the -
 statutory mandate and possibly containing

. biological ‘material suitable for DNA testing
miay have heen stored under conditions with

" liftle control over storage environmient or the

"prevention of contamination. In such cases, the
hiological material may already have deterio- -
rated, decomposed or been contaminated 1o the
extent that it is no longer suitable for DNA
tf:stmg T

The followlng recommendatmns were devel—

.oped for the use of all agencies that store
evidence to improve the lilelihood that evi-

- dence containing biclogical material will be
suitable for future DNA testing. The recom-
mendations arz divided into two sections: the

-first addresses short-term storage and handling
at trial; and the second addresses long-term
storagg after the defendant is convicted.

Y Handlmg and Sturage uf Evidence at Tr:al

" Optimal ‘s"toi"'.a'gf:" of eﬁdeﬁt’e‘comdiniﬁg biﬂlogical material may nat be realistic or possible during
trial. The following recommendations are designed to reduce the potential for, decomposmon and

contammanon of lenglCEll materlal dunng mal

.:\, -

H s

Courts should:
limlt use of - =i
‘bicjoglcal
‘material at trial

matenal

T T

Courts should attempt to-obtain a stipuladon from the parties that biologi-
« cal materidl need'not be btought into court and thar secondary evidence

{photographs, computer images, video Lape, etc.) may be used. Courts are

urged to dzscourage the opening of any package contammg biological

sk

Caurts unable fo .-

retain evldence In
proper mannar
“should contact the

If & court caunot properly retain evidence on a long-term basis, court
personnel should contact the appropriate agency (prosecutor, law enforce-
Ment agency or 1aborat0ry) for assistance with long-term storage. In such
circumstances, the dourt should document the location of any evidence

thatlsnotr[:ta e 0 £ o i to oh
for Iang-tarm S ined by the court: The court should attempt to cbtain a

starage

stipulation ftom the parne,s that all biological evidence will be retained for

storage by the appropriste agency followmg trial. . i
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IRTEYes

',_!.ong-Term‘Storage of Biuloglcal Evh:lence i

:

& 'Siérége 'i. - In urdc:r to mamtam r.he p0551b111ty of mccessful BNA typmg W1Lh techmques .
wi. ;| - conditfans © s v -currently in use, evidence containing biological material: SR Ce
' _' K - .ﬂ. "Should be storéd in. a dried: Fondition (or're ain*dry)

e e . Should be stored frozen, under cold/dry conditibts, or in a controlled:

i - e . . -Toom temperature environmiént with-litle ﬂucmahon in either tem-

- . p::rature or humidity S
R T T Shouid not be sub_]ected to repeated Lhawmg and refreezing

Dry evidence Wet or moist ewdence cuntammc biological ma eruals shnuld be removed
from direct sunlight -air, drled and stored froz&p,, under cold/dry condi-

] ‘tioms, ‘or ing, contro]led Toom. temperatura enwi'nnmant as soon as pract-
20 o cableafter collaclicm Elevated temperﬂtures (e.g., ] halr dryer) should not
! be iiged to expedite’| the drifing of wet of inoist'evidéncé. Room tempera-
ture conditions-are- satlsfactory for: drymg eﬂdence !5preadmg the evi-
- tlerice dtems out and - exposmg ‘themn’to" roum aif can-quicken the drying
. “prodess of folded or bulky lieins. Caré: shouldrbeiexermsed to prevent

- o {rafisfer or loss of“bmloglcal material e rrﬂce tvidence durmg the drymg

e T - process. cinioh S R ! . ¢
e e Al . '.-,--"-‘h'.{ e L

a Pre.vent cross-contamination between any 'two or more items in a case
eiglevidence of suspect separatedidront evidente ofvictim

ge o . -8 Minimize oppormunities for contamination from external sources

L. L NS I TRTRA I AN . " I -

Packaging - ' Paper (e. g., clean butcher pap“l’ ot paper b és) sho';ﬂ'gl be used to paclage
- evidence ‘évidenice {iteing containing hiological matérials: Plastic is not recommended

+ for:packaging or storing moist.or wet evidence items due to the aceelera-
tion of:the decomposmon uf bmlogu:al materials-on the évidence items.

e ’ T

Liguid samples. L1qu1d samples, including hq_uld blood, collected in glass containers (e.g.,
) blood collection tubes} should not be frozen, Freezing may cause the glass
conhtainer to break.. Liquid blood can be refrigerated for a short period of
;s time. For longtterm: storage ¢ of liquid samp'les {the samples

“ Caf b""transferred onto ¢lean cloth Bt filler paper
N

o Dned at Tootn temperarure _ . ,
Should be stored frozen, under cold/di¥c ditieris, or ina contrelled
. . . room: temperature environment with httle ’ﬂuctuanon in either tem-
-=. : ’ perature or humidity .o _ -

@B
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ity ':-fe}. g,

1 - f_‘ ;
" Other |
_ regardi_ng ‘s_t_o'rage‘

T - lu‘\.,tn T T

ﬁ:‘:ﬁ 'm.|, A
i .+, process (e, By sample substraie such as extracted cloth, slides'prepared dur-

' ""lng ifferentlal exiraetion) should be stoved under frzen conditions. 1f the -

pro ucts;nf the | typmg .

original source of DNA or the exiracted DNA from the original source’ i

-available Ehen the amphﬁed product does not, have to be n:tamed

issties

e
. T

_ The use of chemical pr&servatwe.s vacuum pac:kaging1 _or Lhe use of unusual

“éal materials for sturage ‘shotild be diséussed with ctithe laboratury
personnel, : :

 Chaln.of clstody
- record

.. i ,’A cumplate chain of custody record should exist and be maintained for all

evidence that is or wﬂl be retamed for pussﬂale future testmg

Vit

Limit, control and
document access
to evidence

: D

Evidence sh6ild be stoed in a locked 'Spdi‘égé'“ére'a when left unattended.
Access to the locled storage a4 shaiild be limited anid controlled. To
minimize the handling.of evidence with biological material, the designated
custodian shoyld control access to.evidence. If such evidence is handled,
the custodian should ensure that proper.protective.measures are follcwcd
to ensure handler safety and the integrity of the evidence. Other than in
open court, direct.access to.evidence such as v1°wmg, handhng, and
transfer of cuatody, should be documented, -

Identify and label

evidenice known to

contain biologlcal
material,

Evidence known to contain biological material should be identified as
such with a prominent label affixed by the person who identifies it as
containing biological material. '

Retaln evidence
In original
packaging

. Asa éeneral pﬁncipla, evidence should be retained in its original packag-

ing, Bvidence packaged in paper upon receipt may be removed tempo-
rarily from paper and placed in plastic for viewing at trial or for ather
purposes, but it should be returned to paper for long-term storage to
prevent degradation of the biclogical material. lrems packaged together
upon receipt should be kept together; items packaged separately upnn
receipt should not be commingled,

. Sture evldenca

under séal”’

oM ol

A

To the Extent reasonably ;:msmble evidence should be stored under seal

* (stal with tape, marke, with the 1dentlty of person aﬁucmg the seal). H a

package is opened for mspecmn l[‘. shculd be resealed before returning

_ forstnrage A

: Wear protective

gear

- Persons handlmg -evidence containing: biologu:al matenal should iake
" approptiate precdutions t6 Hrevent cross-containination and to protect

themselves and others frot biohazards. They-sliould wear clean gloves

- and otHer approptiaté persanil protecnve gedr, as needed.

@B
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. néé"uu's OF LABon}I\ Rif"srumss,

"‘ Ewdence contaming binloglcal'material Controlled laboratory studiss have shown that
* -7 Guitable far DNA testing is bzsf stored ini -

".dried condmon . ; When emdence contalnmg blologu:al

.. materidls is stpred ifi'd ‘dried cnndmon at

S Storage of. ewdence cuntammg bmloglcal .. .rpom temperature, the bmlogu:al material
material in & wet ot moist condition may .. .. . should stll be typeable atone year or
result in.the dcgradancn or 1uss of DNA . longer, .- v
evidence. ’ : = “Evidence that originally contained a mini-

= Colder temperatures.retard degradation ~ mal amount of biological material may not
better than warmer temperatures. . be typeable due to the amount of DNA

u When emdence contamﬁng hjmlogical o
material is in a dried condition and stored at
TOGHI temperature, the biological material
should still be typeable at one year-and may’
_be'typeable much-longer than oneyear,: : e

" rather thati‘dieto’ any degradanon that
cecurs as a rasult of storage at room tem-
perature,

't DNA typmg techmques cuTenitly in ise are -+
extremely sensitive end will worlé oit"
parnally degraded samples

Regardiess of the niethod i:huslen to'store

biological evidence, thiéte will bé : some degrec

of sample degradannn

roe i
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of quahty

Deteriorate is defined as to make or be.comc: WoTse; lower in qunluy ox
value. !

brigd cpn;lrlt'}un..

Lo o C

IIlUlSt

Frozen refers to storing by freezing. Laboratory fréezer storage tem-
. peratures are-at or below ~10°C (14°F).

»Roum s mperaturs
'and humldlty

Room temperature; typi;:ally refers 10 & range of temperatures between
15.5°C (60°F) and 243C (75°F): Humidity in the storage areas should
B not axceed 60% relative humlchry

| 'T'rmi_r'io:ibgy‘

The verbs “shall,” "must” and “will" indicate Iﬁandatory requirerments;
“should” is used to denate recommended pracnces “may" is used in
. the permissive sense. : '
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Before an inmate is released-

NOTIFICATION

¥ custody if-the entity:sends propf’r notee toall-

parties and does not receive a response
within 90 days (Penal Code section 1417.9(h)
See Appenidix A: Notification of Disposal (Sample
Form) p}a.gc_‘lj. o

Parties that must be notified:

1.  Theinmate;

2, Thécounse] ofrecord for the inmate (this *

includes cotifisel swho tépresented the ™

inmiate in superior court’and afiy counsel .

who represented the inmate on appeal);

3. The puohc dmenun in thc: county of
convxcn" v

o

4, The dlsmct 'lLLOTney in the cm_mty of
conviction; and,

5, TheAttorney General Investigating
officers are not included as parties 1o be
notified, However, retzining agencies also
may want to contact the investigating

~ officers to determine if they have objec-
tions o disposing of evidence.

42

Response to natification: The retining agency

.may dispose of evidence in the case 90 days after

sending nonﬁcauon 1o proper | entities unless the
retalmng agency tecéives afiy of the following;

s A motion [or postconviction DNA testing,
filed pursuant to Penal Code section 1405;
however, upon filing of that application, the

" governmental entity B8l retain the marterial
* only until the time that the court’s denial of
the motion.is final. .

o A request ynder penalty of perjury that the
material not be. Hestroye d or disposed of
because the declarant will file within 180 days
a motion {or DNA tesdng that is followed
within 180 days by a motion for DNA testing.

The convicted PETSON MAy request an exten-
sion of the 180Hzy beriod in which to file a
moton for DNA testing, and the agency

“retaining the biological material has the
- discretion to grant or deny the request,

= A declaration of innocence under penalty of
perjury that has been filed with the court
within 180 days of the judgment of convic-
ton or'july 1, 2001, whichever is later. How-
ever, the court shall permit the destuction of
the evidence upon a showing that the declara-
tion is false ar there is no issue of identiry that
would be affected by additional testing.

L)
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Senate Bill No, 1342
CHAPTER g21-

An act to add Sacnc:n 1405 ta, nnd to add ind repaal Secnon 1417 of _ )
“the Pcnnl Code., relatmg to furansac te.stmg T

’ [Appmvcd by Guvernur September 28 2600, FI Ed with Sel:n:hm_,J of State Seplembnr 28 2000 )

LEGISLA’I‘WE CDUNSEL‘S DIGEST

SB 1342, Burton. Pm enslc testmg post conwc-
tmn

B)ustmg i diithorizés the defendadit i & crimi-
pal case to file's motion for A fiew trial upon speci-

fied groufids including, bit riot limited o} the-dis<"

. covery of new evidence that i§ material to the defeéns”
dant, end which colild not, with reasonable dili gence,
‘have been’ dlscnvcred and pmduced af the-tiial.:
This blIf ‘Would grant to'a defendant Who was con-
wcted of a feluny "and cunnntly serving & térmof
!mpnsonmcm the nght to mile a written motion
under spemﬁed conditidns ‘for the perfurmnncc of '
farensic DNA :eshng The bll] would require that
the motlon mcludf: an explanation of why the

apphc:mts 1d nnty was ar should have been B sag-'

“hificant issie. 1n the case; how the 1r-questcc1 DNA
' tcstmg wolild 1 r:-use a rcasonab]e probability that the -
verdict or sentence would have been mors favaabie *

if tha DNA testmg had been aveilable at the! tfial re-

slting in Lhe Judgmcm of conviction, and a reason- -
able attr:mpt to Ldentlfy the evidence to’ be teated and

. the type of DNA testlng snught The motmn “would -
' _‘ a1so have to mclude the results of any pr avmus DNA™

tasts Emd tha court wonld bs required to order the N

, party m poswsmon of thosewsults ¥] pro\nde BoGess |
to the reports, data und nntes prepared in ¢onnection’
T withthe BivAe tests t ail pames The bilt would elso
it the cost of DNA ‘testing ordered undér
this aét wuuld be borne by either the state or by the
. npphcu.nt Lf.m the [ntefests OfJUSthB the apph..ant is
" not indigent'and possesses thc nbility to pay

’ The bll] wotild also 1euuue except'ag otne.lwse
spemﬁed thc approprmta govcmmcnml cnuty to pre-
gerve any bmloglcnl materml secured in connacnon
with B curmnal cege fm the period of time that any
_ petson remfuns ] ncaxce.mte.d n cnnnechon with that
case. Thcsa pmwsmns wou!d remain ifi effect until
January 1, 2003: By increasing the duties of local
ofﬁcmis t]us bll] would i nnpose 8 state-inandated |-
cal program.

Tﬁe peopie of ‘the state Bf Cm’:fm nia do epact as fol-
laws

SECTIDN 1. Sccnun 1405 is added to the Penal
Code, to read:

1405.6a) A person"who wag cofvicted of a
felony and is cirrently scwmg a term of imprison-
ment mey make &L written motion before the trial court
that entered the._]udgme.nt of conviction in his or her
case, fof performancc of forcnsxc deoxyribonucleic
acid {DNA) testing.

(1) The motlon shnll be variﬁad by the convicted
the following:

(A) Explmn why ‘the ldarmty nf the perpetrator
-vias, or should hnve heen a mgnmcant issue in the

B case. - e

" (B) Explain ilight of &ll the evidence, how the
r‘%c{tlé‘été'd DNA testinig would riuise a reasonable prob-
ability that thé convicted person & verdict oreentence
would be more fuvornble if the results of DNA test-
mg had bigen aviildble at'the time of convietion.

(C‘) Miake every remsonable attempt.to identify
both the gévidence that slicld ba tested and the spe-

; clﬁc fype of DNA testmg suught

(2) Notice of the mdtian ghall be served on the
Attomcy Gcnerai the district attornay in the county
of conviction, and if lknown, the governmental
agcncy or laboratory. hoidmg thie evidence songht Lo
be tésted.- RBSpDnScs if aniy, shall be fited within 60
dwys of the ddfg“on which the Attornéy General and
thedistrict attomay ire Served with the motion, un-
less a Continuancs is; grﬂntcd :

(3) If any DNA or othér biological evidence test-
ing. was ‘tondicted pravmusly by either the prosecu-
tion or defensc, the résulth of that testing shall be
revealéd in the motion-for testing, if known. If evi-
dence was subjecied to DNAor other forensic test-
ing previously by eitlier tha pmsauutmn or defense,
the court shall order the prosecution or defense to

Sennte 3ill No..1342
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- . Tegpulted in. the. canviction.or-sentence. .
(5) 'I‘hr: requested DNA testing results, wou]d

provide all parties and the court with nccess to the
labaratory reports, underlying data,-and laboratory
notes prepared in connection with the DNA testing.
(b) Thecourt, in its discration, may order a hear-
ing on the monon The motiori shall be heard by the

judge who conducted the trial unless. the premdmg ;l
judge détermines, that judge is unavmlable Uponre-:

quest of cither party, the court rnay order, in the in-

“térest of jubtice, that the convictad person be present E

&t the hesring of the motion.

(¢} The court shall appoint counsel for the con: -
victed person who brings a motion under this section
. if that person is indigent; ..

" {d) The court ghail grant the motmn for DNA

testing if it dctenmnes all of the followmg have been .

established: -

IR

(1) The. ev:denca to bc tested is nvmlahla andin.,

a condition that would permit the DNA testing thatis.
requested in the motion.

(2), The evidence, tobe tested has been sub_]ect to

& chain of custody. sufficlent to establigh it hag not |

been. substm:ted tampered with, repluced or altcl ed
in any matcnal aspect.. i
'(3) The identity of the perpetrator of 111:: cr:mc

was, or shuuld have bcen, il mgmﬁcant issue m the . .

case,

_:lvl;t'-r_ H

A4 The convxcted_:person l1as made 2 pumn fn- IR
_ing costs, thc ]nbo; ntory deslgn&ted in subdivision
- (e) shell presant its hill, for, ‘scrmces to the superiar
_.caurt | fur npproval :md paymcnt It is the intent of

material to the i 1ssuc of the convnctcd pcrsop_, 'dqnf,
tity By thepemetrator of;.or nccnmphce. to, the crime,.
special circumstance, or enhancement a]legatlon that

Nyt

raise nreasonable probablhty that, in light of all the
‘evidence, the convicted person's verdicy or ucntcnce
would have been.more favorable if the'regults of DNA
testing had been avallnble. at thl: time of conwcnon

ther of the followmg cond1t1ons
(A) Tt was.not tested prevmusiy
(B) It was. tested previously, but the requested
- DNA test wuuld pr ovade results that are reasonably

more. dxscnmmmmg and probanve of the identity of

the perpetrator or nccomphce or have,a re:asonabla“__

probability of cnmradmtmg prior test results,

{7, The testing requested employs & method gcn— .

erally accepted within, the. reievant smennﬁc com-
munity,

. (). The-motion is not made solefy fur th“ pur—
pcac of delay S

(e} Ifthe court grnnts the motion for DNA test-
ing, the court order shall identify the specific evi-
dence to be testzd’ and the DNA technology to be -
used. The testing shal] be conducted. bya Iaboratory

" mutually, ngreed upon by the-district attorney ina

ngneapjtal case, or'the Attorney General in o L capital -

‘ﬂ;pasc, and the pergon fi filing the motion,” Ifthe. parties
-cannat agree, the court's order shall demgnﬂte the.
Eabormory to conduct the’ testmg and shall consider

designating a laboratory accredited by the American
Saciety of Crime Laboratory Directers Laboratory

" Accreditation Board (ASCLD/LAB).

-, (£).- The result-of any testing ordered under this
section shall be fuliy disclosed. to the person filing
the motion, the dismict attomey, and the Attorney
Ganeral If requested by .any party, the court shall

.=Drder proouctlon of the underlymg lnbomtury darta

and’ notes, e
(g) (1) Tha cust of DNA testing ordered under
thig.section slm]l be bmnc by the state or the appli-

.cant, a8, the court. may ordm in the interests of jus-
. t1ce if it is shown tlmt the applicant'is not indigent

and possesses the atuhty to pay. However, the cost
of any addmonal tcstmg to be conducted by the dis-
trict attcn ney or, Attumey General shall not be borne
by- thE conv:cted | person. .

(2) In Urdar to,pay the Hmtea share of any test-

the Laglslntuwt nppropna te funds for this purpose
in the 2000-01 Budget Act.

(h) An mdcr glantmg or dﬂnymg 8 motion for
DNA tesnn Bl undm this section shall not be appeal-
able, and shal] bc sub_pe.ct 0 review only through
petition.for w11t Df mnndnte or prohibition filed by

-the.person. sealcmg DNA tc:tmg. the district dttor-
The'court in its dmcretmn mey cnnmdm any | ewdence
«whether.or not it was 1ntr0duced at trial::

(6) The emdence 50D ght to .be te.sted maets ex-_

ney, or theAt:omey Gancml .Any such petition shall
be filed wn‘.hm 20 days after the court's order grant-
ing.or denymg the motxun far DNA testing. Ina
noncnpltal cese, thn: petmon for writ of mandate or
prohlbltmn shall be filed i in the. court of appeals. Tna
capxtal cage, the petmnn sha‘li be filed in the Califar-

 nid Supreme Coun The ‘court of appcals or Celifor-
- nia Suprz;me Cnuushall expcd!te it review of a pe-

tmon "for writ of mandate or pl‘Oh‘lblthﬂ filed under
tlns. subdms:on A

) DNA tastm 0 ered by the court pursuant
to this scctlon shgll‘ be’ dnna a5 s00n as practicable,
Howeve.r, if the court fmds thata miscm‘rmge of jus-
tice w1ll Uthm wxsa ocour and that it is necessary in
the interests of justice to gws priority to the DNA

Senate Biil No. 1342
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(J)I ‘DNA v{irofﬂe info:

samples talcan‘frorn ‘convxcteél]:erson pursuantto A .-

motion for postcurwmtmn DNA testing is exempt -

~ from any law requiring dmclosurc of information to

~ditions:set forth below dre.met: -

If any proviiien of this secl mn or its apphcahun i8

. he.ld invalid, that invalidity shallnot affect other pro-

ns.ar applic tluns that can, he gwen effect with-

| pro)
SEC ?. Sccuon 1417 9 is. added to the Penal

. Cul:le. ‘ta read o

1417.5. (a) Nutwnhatnndu;lg any other provision
of lay and sub_]ect to subdw:slon {b), the appropriate.
guvsmmcntai entlty shall retain any biclogical ma-
ETiAl: 'th.a crlmlna! case fm

entity ghall hiave the d!scrctmn to determine how the
evidence is retmne.d pursuant to this section, provided
that the cvndance ig'retained in n condition suitable

i
¥ nay dlspose of bio-
luglca] matenal beforé ‘the.- expiration of the period
of time déscribiedin siibdivision’ {a) if al] of the con-

(1) Thegovemmental entity notifies,all of
followmg pevsons of the provigions of this section
and of the intention of the govermmental entity to dis- -

.pose of the material; ;Bny;person, who as a result of a
__fclony conv:ctmn in the case is_currently serving a:

term of i nnpnsonmcnt and who remains incarcerated
in connection _W1th the cnse, any ‘counsel of record,

Jowing: . el

(2 - Tlac nuhfymg Entity does not receive, within
90 days of sendmg the nutlflcanon. nny of the fol:

(AYA motmn ﬁlcd pursuﬂnt to Scctmn 1405 ]

-howe.vsr, upon thng of that npphcanun, the govcm- _
" imental entity shall re in thc matenal only until the
. time that the court’s dcma] of Lhe motion is final. .

(B) A request under perialty of perjury that the

_material not be destfoyed or disposed of because the

deciarant will file within 180 days & motion for DNA
testing pursuant to. Section-14035 that is followed

. within 180 days by a motion for DNA testing pursu-

ant to Section 1405, vnless & request for an exten-
sion is requested by thesconvicted persan and agreed
to by the governmental entity. in possession of the
evidence, .

(C) A declar ation of innocence under penalty of
perjury that has been filed with the court within-180
days of the judgment.oficonviction or July 1, 2001,
whichever is inter. However, the court shall permit
the destruction of the evidence upon a showing that
the declaration is falas or thére is no issue of identity
that would be affected<by additional testing. The
convxctad PErson ma he. cross—eaammad on the dec-

{aw reqmres that bio-
log:ca] evidence be préserved:orietained.

(&) Thisrsecticn shall remainin effect only until
January.1,. 2003, and on:that date is repealed unless &
later enacted statute thatis. enacted before January 1
2003, deletes or extends -.t_‘h._z_n date.

o
P
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/ . - » . EXHIBIT A

/ IANIA . o 'ARNOLD SCHWARZENEGGER, @ovamor.

/ :

/ « SION ON STATE MAMNDATES
o "1 §TREET, SUITE 300 -
/ . MENTO, CA 86814

! gmiEi (516) 325-8562 - [ A e
‘@
L as usmlnfo@oam nagov - A ' TS IR

Augusi? 2006 e L —

S -Leondeaye Esq
. County of Los. Angeles
. Audﬂor-Conh‘oIlm s Office. . . ...
" Kenneth Hatin Hall of Admlmstra‘cmn .
500 West Temple Street, Rooin 603
Los A_ngeles CA 90012-2766

And Interested Parties and Affected State Agencz‘é.s' (See Enclosed Mailing Lisr)‘

- RE: Adopted Statement of Decision and Draft Parameters nnd Gu1delmes
' Post Conviction: DNA Court Proceedings — 00-TC-21, 01 -TC-08 '
County of Los Angeles, Claimant '
Penal Code Sections 1405 and 1417.9 as added by Sta‘mns 2000, Chapter 821, a.nd
amended by Statutes 2001 Chapial 543 :

.Dear Mr. Kaye

The Commission on Stats Mendates adopted the attached Statement of Decision on

w, July 28, 2006. State.law provides that reimbursement, if any, is subject to Commission approval
of parameters and guidelines for reimbursement of the mandated program, approval of a
statewide cost estimate, a specific leglslatlve appropriation for such purpose, a timely-filed claim
for reimbursement, and subsequent review of the claim by the State Controller’s Office.

Following is a description of the responsibilities of all parties and of the Commlssmn dmmg the
parameters and gu)dehnes phase:

s Draft Parametel s and Guidelines. Pulsuant to California Code of Regulations,
title 2, sectlon 1183.12 (operative September 6, 2005), the Commission staff is expediting |
-the parameters and guidelines process by enclosing draft parameteis and guidelines to
assist the claimant.  The proposed reimbursable activities are limited to those appr oved in
the Statement of Decision by the Connmssmn

+ Claimant’s Review of Draft Parameters and Guidelines. Pursuant to California Cods
of Regulations, title 2, section 1183.12, subdivisions (b) and (c), the successful test
claimant may file modifications and/or comments on the proposal with Commission staff
by August 22, 2006. The claihant may also pr opose a reasonable reimbursement
methodology pursuant to Government Code section 17518.5 and California Code of
Regulations; title 2, section 1183.13. The claimant is required to submit en original and
two (2) copies of written responses to-the Conumission and to simultaneously serve
copies on the state agencies and interested parties on the mailing list,

s State Agencies and Interested Parties Comments, State agencies and interested p.arties'
_ @ + may submit recommendations and comments on staff’s draft proposal and the claimant’s -
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modifications and/or comments within 15 days of service. State agencies and interested: _
parties are required to submit an. ‘original and two (2)copies of written responses or ce e
rebuttals to the Commission and to simultangously serve copies on the test claimant; state

~ agencies, and interested parties 6n the mailing list, The claimant and other interested
pa.rtles may submn wut'tenmbuﬁals (See Cal. Code Regs., tit. 2, § 1183 1LY -

e . Adoptlon of Parameters and Guidelines.’ Aftel review of the dlaﬁ parametms and :
- ‘guidelines and all conuments, Con:umssmn staff will recommend the adoptlon of an”

‘amended, modified, or spplemented version of staff's chaft pammeters and gmdelme:é .
(Sec Cdl. Code Regs., tit, 2, §1183.14) ' S T

P]ease contact Nancy Patton at (916) 323-3562 if you haw any questmns
Sincerely,

oy

'PAULA HIGASHI
Executive Director

-

Enclosures: Adopted Statement of Decision, Draft Parameters and Guidelines

. M
’_____’_______,-— g oNI0
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BEFORE THE
COMMISSION ON STATE MANDATES |

~* Statiites 2000, Chapter 821; Statutes 2001,

STATB OF: CALIFORNIA b )
| '-JNRETEST CLAIM ON:. R f |, CaseNos 00- TC-21 01-TCC 08
-Penal Code Sectlons 1405 and 14!17 9. . ..Posl‘-Convzctwn 'DNA Court Proceedmgs

|' - STATEMENT OF DEGISION _
. PURSUANT'TO'GOVERNMENT'CODE
S 3 . || SECTION 17500 ET SEQ,; TITLE 2,
" Filed on June 29 2000 T e CALIFORNIA CODE OF

Chaptel 943,

) : REGULATIONS, DIVISION 2,
By Countyof Los Angeles Claunant , | CHAPTER 2.5, ARTICLE7.
- : - G (Adopred on July 28, 2006)
STATEN[ENT OF DDCISION

The Commission on State Mandates (“Cmmmssmn") heard:and. declded this test claim during a
regularly scheduled hearing on July 28, 2006, Leonard Kaye appeared fo1 the County of Los
Angeles.“Susan Geanacon eppeared for the Department of Finance:r =

The law apphcable to the Commission’s determination of a reimbursable state-mandatec_l
program is article XIII B, section 6 of the California Constitution, Govemment Code -
' section 17500 et seq., and related cage law,

The Commission adopted the staff analyms to pamally app1 ove the test claim at the hem mg by a
vote of 7 to 0. s o . .

_ Summary of Findings

The Commission finds that the test claim legislation iniposes a reimbursable state-mandated
program on local agencies within the meaning of article XIII B, section 6 of'the Celifornia
Constitution-and Government Code section 17514 to perform the following activities;

s ' Representation and'investigation; For indigent defense counsel investigation of the DNA-
testing and representation of the convicted person (except for drafting and filing the DNA-

testing motion) effective January 1, 2001 (Pen. Code, § 14035, subd. (c) as added by Stats,
2000, ch. 821),

¢ Prepare and file motion for DNA testing & 1epresentatmn [f the person is indigent and
has met the statutory requirements, and if counsel was not previoualy appointed by the court,
for counsel to prepare and file a motion for DNA testing, if appropriate, effective
January 1, 2002 (Pen. Code, § 1405, subds. (2) & (b)(3)(A)). Alsc, providing notice of the
. motion to “the Attorney General, the district attorney in the county of conviction, end, if
known, the governmental agency or laboratory holding the evidence sought to be tested” is
mandated as of January 1, 2002 (Pen. Code, § 1405, subd, (c)(2)).

00- TC 21, Post-Conviction: DNA Courl Proceedings
: Staiement of Decision
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- BEFORE THE
COMSSION ON STATE MANDATES'

- STATE OF CALIFORNIA
L .‘INRETEST CLAMON: - . | No 60-TC-31,01-TC-08. - - |
"Penal Code Sections 1405 and 1417 9 . | Post Conviction: DNA CowrPr oceedmgs

Statutes 2000, Chapter 821 Staiutes 2001;

: ' STATEMENT OF DECISION PURSUANT TO
Chapter 943;

GOVERNMENT CODE SECTION 17500 . -
. ET SEQ.; TITLE 2, CALIFORNIA-CODE OF

: - REGULATIONS, DIVISION 2, CHAPTER 2.5,
Filed on June 29, 2

iled on June 29, 2001 TICLE 7 |

By Cor : imant. ‘ -
y County of Los Angeles, Claimant. (Adopted on July 28, 2006)

I

STATEN[ENT OF DECISION

The attached Statement of Decision of the Commission on State Mandaiﬂs is hereby adopted in
the above- elmtled matter. :

% Of/z/mﬂ\/ugwu) IW 7 wé

PAULA HIGASHI, Exeeutive Director Date
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o Prepare and file response to the motion: Effective January 1, 2001, to prepare and filea
_response, to-the motion for-testing, if any, by the district attorney “within 60 days of the date

on which the Attorney General and the district: at‘tornay are served with the motion; unless B o

continuance is granted for. good | causa” ('Pen Code § 1405, subd ©)2). .

" o. Providg prlor test lak repmts and-data; W'J:Len the! sv1denoe was subjedted to DNA ord
. forensic testing’ pwvxously by eithier. the' proseoutlon or defense, the prosecutlon or defonse

i LT

whichever provrously ordered the testmg provides all parties’ and the court ‘With access t0 the"f' R

; " laboratory feports; u.ndorlymg data, and Inbdratory notes propm'ed m'conhochon w1th the

DNA or other b1ologlcal ewdence testmg effectwe January 1 2001 (Pen Code § 1405 subd;: o

@ -

o Agree on a DNA lab Effective Jenuary 1 2001 for the pubhc dofcndor and the dlstnot
attorney to agrec on, a DNA-testmg labomtory (Pen Code, § 1405 subd (g)(Z))

"o Writreview:. Effectwe Tanuaty- l 2001; prepare’ and file: petltmn or response to° petmon fo1‘
writ review by indigent defense counsel énd the district dttortey of tho tnal—court’s decision
on the DNA testmg motion. (Pon Code, §, 1405 subd, ())) ’

secured uhoormectlon w1th a-felony: case:for the penod of time that any person mmams
mcmcerated in connection with that case (Pon Code, § 1417.9, subd. (a)).

The Com1m531o11 ﬁ.nds that all other stafutes it “the test olan:n moludmg holdmg a heanng on the
DNA- tnstmg rotion, are not a 131mbu13able sta.te-mandated pro_gram withiri the moamng of
article XIII B secﬁon 6 and Govemment Code secnon 175 14 :

Background . |
Test ClalmStamtes _ L .

" In 2000, the Legrslatme enactod thie test claiin statutes ag g post-convrctlon temiedy for donvicted -
felons to obtain- deoxyribonucleig atid (DNA) testing of biological av1donce The DNA*testing .
motion is a separate civil action’.and not part of the original crintinal aotmn ‘The stahites also’
e,stabhsh plocedures and timelines: forihe rétention of biclogical: ev1dence ¢ il :

The post-conthlon vemedy eppliés to cases whers Bidlo gical evxdonoe 1s avarlable e.nd s
~pr eviously untested or tested by.a less reliable test, and where identity of the perpetrator was &n’

" issue, The test claim statutes specify how a defendant files a motion to obtam DNA testing and
what conditions must be met before the court grants the testing motion.

In 2001, the orlgmﬁl test clau:u statute was amended (Stats. 2001, ch. 943) to clarlfy that the _
dofondarlt‘_g right to.file & mofion for post-conviction DNA testing.cannot be waived, nor can tho S

! As defined by Code of Civil Procedute settion 30, a civil actioh is “proséciited by onié party
_ageainst another for the dBClE.l atlon onforce.ment or protectlon of a ught or the redless or
prevention of & wrong,” .

2 As defined by Penal Codo soc’uon 683 a oummal actlon is. “tb= proceedmg by wluch a party
charged with a public offense is accused and blought to tual and- pumshment '

L]

00-TC-21, Post-Conviction: DNA Court Proceedings
- Statement of Decision’
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P ! :'\.' N
- right be waived to receive notlce of a8 govemmentai ent:ty S mtentmn to dxspose of bmlo glcal '
materlal before \.xplrahon of the peuod of'i 1mprlsonment T L : @

_ Appmntment of counsel for md:gent defen dnnts The ongmal statuie reqmred the court to
appoint ¢ counsel for the convicted person who brings a motion under thiis | seetmn if'that person is
indigent. In 2001, the Leglslature added & new subdmsmn (b) to section’ 1405 1) c:larlfy this
. rightto couisel. The amendment specu'ies how an indigént convicted person requests

- appointiment-of counsel- and establishes appomtment criteria for the couf, The; amendment also '
"~ specifies that ¢puhsel mvnstlgates and, if appropnate filesa motmn for. DNA testmg, end :

clarifies that représeritation’is solély for the purpose of obtalmng BDNA testmg and not for any
post-conviction collateral ploceedmg

Motion for DNA testing: The" orlgmel statute estebhshed a pwcedure fGI the defendant to obtam
DNA testing of bielogical evidénce, As a- result of the 2001 amendmesit, an indigerit defendant
can request counsel to investigate and prepare this motion, Section 1405, fonnet subdwlsmn (b)
now subchwsmn (@), estabhshes the followmg requu ements for the motmn o

1, A wutten motlon shall be verified by the conweted persou unde1 penalty ef perJuly and

shall do all-of the foIIDng B \ i

A EXplam why the 1dent1ty of the perpetratm WS, oT should have been B'si gmﬁcent _-
isshe in thit case. .

B. Explain, in light of all the ewdence how the 1equested DNA testmg would rawe a
réasonibls probabﬂlty that the' convxcted person’s verdict br sentenice would be: more
favoreble if theresults of DNA testmg had been aVaﬂable et the time. of convxctlon e '

C. Make every reasonable attempt to 1d=nt1ry bisth theavidends that shotild be tested and o @
the specific fype of DNA testing sought. Lot

D.’ If prosscution or defense previously conducted any DNA or other biological’ testmg,
~ the results of that testmg shall be revealed in the motion, ifknown.” ? -

E. State. whethel - any motmn for tesnng under fhig section p1 evmusly has been filed and
‘the 1eeults of that 111ot1011 it l(nown . N 5 .
7. Notice of the motion shall be served on the Attorney Genelal the d1stnet e.ttemey inthe
county of conviction, and, if lcnown, the govemmental agency or laboratory heldmg the -
evidence sought t6'be- tested :

v,

~ ? Penal Code sectlon 1405 was teclmleally amended by Stanites 2004 chapte1 405, Staff makes '
no finding on this amendment _

4 Penal Code sectwn 1405, subdivision (b), formezly subdivision (¢).

5 All 1eferences herein are to the: Penal Code unless otherwise mdloated

6 Penal Code saction 1405, subdlwmon (b)(4), as added by Statutes 2001, ehapte1 943 '
7 Former Penal Code section: 1405 subdmswn (EL)(B) . :

| Penal Code section 1405, subdivision (c)(Z) fmmelly subdivision (a)(’.Z)

o)

00- TC‘-QJ Post- Co:wzctian DNA Court Pmceedmgs
Statement of Decision
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- Responses to DNA-testmg motion: Once a motlon is filed, the statute prov1dcs thet respenses, .
if any, shall be filed within 60 days of the date on which' t_he IlBlBl'_EIIld the dlstrlct
@ attomey ire’ served WIth the motlon, unless 4 contmuance Ly

* Access to lab, reports and dnta. If the. court nnds ‘that tho BVldonoe was subjeoted to DNA or
. other forensic testing pr ev1ously by. eﬁher the plosaoutlon or defense, it shsll order the party . at.
whose request the testmg was.conducted to provide all psrtxes and the court. w1th access tothe

laboratory reports, underlying data, and laboratory notes prepared n comuechou w1th the DNA or "l . .

- other biological ev1denoe 1:os’£1ng1 T e e

"Heﬂrmg: The cotirt; “in its diséretion,” may ordeta hasnng on\the motlon “The: statute o _

originally stated, “the judge who conducted thetiial. ghall hisarhs motiér; unless the presiding -
. judge determines that judge is uhavailable. Upon reqiiest-of eitlierparty, the-court.thay order,in -

the interest of justice; that the convicted petson be;presént atthe hedririg: of the motion:” The

2001 statite amends the firat-senténice régarding hearifig the motiofi ds.follows: “The motion'

shall be heaid ‘by‘thé judge whe conducted tho mal Yol accepted the conmctea’ D&ISOH s zalea of

guilty or nole contendre, unless ., M o . A

 Criteriii for granting DNA-testifig'motion; Subdivision (f) of:sectioni1405, (formerly subd,
(d)) states that “[tThe coutt shell grsnt the-fiotion for DNA- testmg if it d.etennmes all:of the
following have been’ estabhshed :

- - (1) The ewdenoe to bc tsstsd 18" avmlsble snd in & coneh’oon that would penmt the DNA
- . testing requésted-in the motion. . : on :
S (2) -The evidence-to:be tested has:been sub_}eot 10 &-chain.of custody sufﬁolont ic-establish
@ Lt has not been: substltuted tampered withyreplaced or-altered in any- mstenal -aspect, -

(3) Tlie 1dent1ty of the perpetrator of the onme Was, or should haveheen a mgmﬁoant
-1s§itg-in theécasei v .. ' . . IR i 5.

(4) Ew “The convicted polson has made & prime facie showmg that 'the ev1donoe sought tobe

. tested 1s materiel:to the:issie of the convicted person’s.identity as the: pcrpotrator of;-
“or socomphce to, the’ onme, specmllououmstanoe or cnhsnccment allegatlon tbat
resulfed i1 the GOHVIOtl 1 01 . -

(5 The 1equested DNA {8 Shng osults would rslso a reasonable plobablhty thaf in hght
of all.the-eyidence, the coily;ofed person’ 's dict oy sentence- ‘would have, been more,; .
favorable if the.Tes DNA tegting | had been, avmlable at the tune of convmtlon
The.court in, 1ts dlscretlon msy con.sxdm any ewdenoe whethm or. not it was
intr oduoed at t11al : L

(6) The ev1dence sought o be tested rneets elthei of the followmg condmons
t A. It.was not tested previously. .

3 Penal Code section' 1408, sobdivision (e)(2), formerly subdiﬁsion (a)(Z)
{0 Pepal Code section 1405 subdzwsmn (d), formerly subdivision (a)(3)
@ I Penal Code seotlon 1405 subchwswn (e), formerly subdivision (b)

°

00-TC-21, Post-Conviction: DNA Court Proceedings -
Statement of Decision
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PR ‘(8) The motlon 15 not 1nade solely fbr the purpose of delay L
L DNA testmg & results Subdlwmon (8- of section 1405. (formerly subd (e)) states

(1) Ifthe courtfgrauts the. nmnon for DNA: tes’rmg, the court order: shall 1den1:1fy the

~ specific evidence tg be tested and-the-DNA technology tobeused 2y The' testmg shall -

. be conducted by-&- {abor atory mutually agreed upon by the disirict attorney in & noncapital
case, or-the . Attorney Geheral'in.a capital case;and the person filing the motion: Ifthe
parties cannot agrée; the cotirtls ordershll desi gnate the laboratory:to’ canduct the: ‘testing
and shall consider desi gnating & laboratbiy: accredited by the American’ Soo1ety of Cnme
Laberatory Directors Laboratory Accreditation Board (ASCLD/LAB) '

Subdivision (k)-of-section 1405 (formally subd, (1)) pmwdes tha,t the testing be done. ‘85 soorras ..
practicable, but authorizes the oot to exped;te, testing ‘inthe interésts of JllS‘thE .

Subdivision (h)-of section 1405 (formerly subd. (f)) requires test results to™be filly’ ﬂislebséd:fo
the person filing the-motion, the distriét attorney; and the:Attorney-General. If requested by any
party, the court shall order production of the underlying laboratory déte andnotes:?

Cost of:DNA ‘test: Subdivisian (i) of séetioni ‘1405 (formaﬂy subd. (g)) 1equ1res #the sost-of the
DNA testmg 108 botne by the state 6tithe applicart, “s¥ the cotirt may Grdef it the interedts of
justice, if itis showm that the applicantds not indigent and:-possegses-thesability to,pay;, -However,
the cost of any ‘additional testing to be conducted by the d15t11ct attomey or Attomey General

- shall not be bome by.the, oonwcted erson,” . o . .

Judicial Ravww Subdmsmn (]) of SE:CtlD'L‘L' 1465 (farmerly subd (h)) provxdes as’ follows

after the court’s order "glantmg' or‘ denymg ¥ motmn “For DNA testm ‘In'g non-
capital case, fhig'petition for writ of iiandate of' prohibition [ pefition’ shall be ﬁled
in the court of appeals In B capltal case, the petltmn shall ba ﬁled in thc Supleme
Court, o e : = -

Exempt from pubhc disclosure: Subdxvmmn (1) of section 1405 (formeﬂy gubd. () provides:
“DNA profile information from bmlogwal samples taken from & convicted person pursuant to &.
motion for post—convmtmn DNA testing is exempt from any law requiring disclosure of

. information to the. pubhc :

12 Gigtutes 2001, chapter 943 subshtuted ‘It w1th “The ev1dence“ and renumbared the
ubd1v151011 . : ,

»

00-TC-21, Post-Conviction: ‘DNA C'othaoceadings
Statement of Decision

108




_ : Severnbxhty Accmdmg to subdivision (n) (formerly subd. (k)), section 1405 is severable, and if
' @ any prewswn of it or its appheatlon is held invalid, “that mvahdity ghall not affect other
: prowsmns or apphcahons that can be given effect withotit the invelid provision or apphcatmn "

Retain’ blologlcal evndence Penal Code section 1417 0 states that "che appwpuate
' "govennnental entity shall retain any blelogleal evidence secured in conneetion with a crimiinal .
. . case for the period of time thdt any pérson remains mcarcerated in connection wzth that case .
The Aﬁomey Genelal’s Ofﬁce has stated that this 1etent10n is lnmted te felony- cases

‘Subdivision (a) of section 1417.9 fuirther states that “[tThe- govemmental enhty shall have the e

discretion to determine how the evidence is.retained ... p'rovided‘ﬂ]at'the eVide’ﬁee is 1'et-ained in
a condition suitable for DNA. testing.” ' :

Subdivision-(b)- autherlzes the governmental entlty to chspose of b1olog1ca1 rnatenal before the
expiration of the period of time if the following notlﬁcatlon conditions are met,

(1) The gevernmental entlty hes notified all of the fellewmg persons of the prowsmns '
of thig seetlon and of their intention. to dlspeee of the matene.l any person who &8
a result of i felony conyiction i i the case i’ cunent]y serving a term of
1mp1 1sonment and who rémiaing incarceratéd in connettion with the case, Eny
cotinse] of reeord the pubhe defender ifi the county of eenvmtlon the district
B aﬁomey in the county of conviction, and the Attorney Gerler al,

_ (2) T he netlfymg entity does not receive, within 90 days of sending the notmeatlon,
aiiy of the following: . :

| o (A)A motion filed: pursuant to seetlon 1405; however, upon ﬁlmg of that .
@ . apphcahen, the governmental entity shall rétain the material only unitil the
: * time that the court’s denial of the motion 1s final;

(B) A request under penalty of perjury that the material not be desheyed or -
disposed of because the declarant will file within 180 days-a motion for DNA
L . -t testing pursuant-to gection 1405 thet is followed within 180 days by & motion
for DNA® testmg pulsuant to section 1405, urless a requést for an exteifsion is
- 1eque5ted by the convicted person and agreed to by the govenmlenta entlty in
possessmn of ‘the ewdenee

.....

whichever is late1 However ‘the couit shall pem:ut the destruetmn of the
evidence upon R showmg that the declaratlon i§ false or ‘there is no. issue of
1dem1ty that would be affécted by additional testmg Thé convicted persofi
may be cross-examined on the declaration at ay hearing conducted under this
section or on-an eppheatlon by ot on behalf of the conwcted persoh filed .-
pursuant to Section 1403,

(3) No other prewsmn of law requires that blologleal ev1dence be preserved or
1etamed '

' @ 1383 Opinions of the California Attomey:General 77 (2005).

Ll

00-7C-21, Post-Conviction: DNA Court Proceedings
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The 2001 amendment added subdwmmn (e) to section 1417 9 o state' “the right te reeewe nottce
'pursuant to this section is absolute and shall not be wauved 'I'ins prohlbltlon appltes to, but is not: Q\
limited to, & waiver that is gwen as part of an ag1 eement resnltmg 1n a plea of gtulty or nolo ;
contendre.” ' ~ : . "

: .
“.' . . T ” oo - e

AR : ;.-_-.v:,__

TA sunsef clause m the ongmal ve1slen ef seetlnn 1417 9 would heve 1epea1ed 1t Du January 1 .
. 2003 but the sunset clause Was. teme\-‘ed by Statutes ’)002 chapte1 1 105 e

'Pleex.lstxng state law pmwdes pmeedures whel eby & defendant mey appeal & eonwetlon il A
Preexisting state law also specifies the conditions under which a new ‘trial is gmnted ‘HS° follows

.....

When & verdict hids beex reiidered or a fmchng niade against a defendant the oottt | may,

upon his application, grant a'new:tridl; in theicase of whish new evidénce:is dlsceve1ed
material to.the defendant and ,whicl he could not,.with reaspnable dlhgence have.-
discovéred and produced at fhe tnal When a motion for a1 new. trial is made upon the
ground of newly dlscove1ed ewdenee the de gt prodyp Atthe b ATiI) ,
support thereof, the. afﬁdawts of the w1tnesses by whom suehlewdenee is exPected to be
given, and if fime i 18 1equn ed by the defendant 0.1 proc ich, afﬁdawts, the conrt may,
postpone the heaung of the motlon for sueh ength of: fime &s, unde1 all ctrcumst:mees of
the case, may seem 1easonable T

Claimant Pomtlon i

Claimant alleges that the test claim statutes impose & reimbuirsable mandate uider ‘gection 6 of _
article XTI B of the Califarnia Constitution. - After desenbmg the teat claini statites, claimaiit @)
- enumerafes new duties for various county departrients es:a result:of tigitest élalin stafite;

-For the District Attorney and Pubhc Defender (for mdlgent defendants) clatmant al]eges
activities related to the followmg - :

° Initial COntact Wntmg o, respondmg to 11ut1a1 eorrespondenee frmn mmates at‘torneys
. or others seekmg mfounetlon 1ege.1d1ng Penal- Code(seetten 1405 and 1417.9. =
® Investlgatmg Clalms Readmg letters from nnnates or others wntlng on’ behalf of

end lespondmg {0 notlces sent pui“_ dant to‘ Penal Code sect'ien "1»41 7. 9 } v
o Meet and Cg 2 - Consultatwn and n1eet1ng5 w1th the ‘tria] attorney, appeltete eounsel
- representatives of the Pubhc Defende1 s Innocence Umt the Post-Conviction Center, the

4 penal Cods section 1236 et seq.. ‘
'3 Penal Code section 1181, subdivision (8), as amended by Statntes 1973 ehapte1 167 o '
e

16 The test claim 1ncludes detail for each of the bulletéd actnntles

‘o

00-1C-21, Posr-Canwct.‘on DNA4 Cothaoceedfngs
Statement of Decision
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District Atiorney’s Ofﬁce the Attomey General and mdmduals from other Innoeence .

4 @ ' Projects.
9.

SB 90 adv1ser and one-tune actmtles adsociated wﬂh se’ctmg up ?the' Post—Cormctlon e
. .DNA unit W1thm the District Atlorney §°Office [fort Publw'Defendel services, ihe aetwlty__ n
" claimed is “one-time activities associated w1th setting up the unit. "] : '
-¢* Court - Time spent in court mcludmg hit:not lithited t5: appomtment ofcounsel;’ ﬂlmg of
motions and litigation assoclated w1th motmns pmsuaut ’co Penal Code sectmn 1405 and
1417.9. S i R -
o Travel - Travel-related expenses assoclated w1th meetmg w1th mmete in connectlon w1th-"
preperation of 1405 motion. ST S :
o DNA testing modality selectmn Trevel, lodging and related expenses associated with -

research and beeommg convewa.nt in newly developed technologlcal advences inthe .
field of DNA almlyms . P

For the Sherlft‘s Depﬂrtment Crime Labmatory, claunent alleges actlwues related to. the
followmg L ) C e e S o

° Dﬂvelop pohmes and protediites (ofie'time actmty) .
- o Meet and confer with attorneys regarding the coordination of efforts ifi
, ¢ implementing the subject law (one: time activity). o S T
@ - - .o Digfribute the State Attorney-(Jeneralls Office recammendatlons:ml eomphance
s with the. law !including the evidence retention conditions (one time-activity):.:

> o Train, 111vest1gat1ve person.nel and the staff.of other law enfowement that use’ thef
crime. lab, : : Lo e I

..o Initial contacts for permission to chspose of b1ologlcal evxdence

" o. Identify and. frack evidence- for proper retention a.nd storage:..

o Respond to 1equest for blologwa] ewdenee held e

e Respond to 1eq_uests for the analy51s of ev1dence held L IRy T T

o Meet and confer, w1th ‘parties to. dstermine the su1tab111ty of DNA testlng on .
retained ev1dence o . s, e

o Prepare and track: blolaglcal ev1denee sent to Iab for DNA testmg

o Court testimony or-chain of custody:and dlsposmon ofbiological ewdenoe '

o DNA testing required of the Sheriff’s Department niot reimbursed by the Couitt:

For the Sheriff’s Department Central Ploperty and Evidence Umt olalmant all ges '
activities related to tlie following: S

= Develop policies and procedures (one time activity), -
o Meet and confer with attorneys regarding the coprdination of efforts in
implementing the subject law (Dne ‘nme aehwty)

@ "7 This-document is attachéd "tdthe Final Staff Anelysis as Bxhibif I.
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° D1str1bute the State Attomey General’s Ofﬁce recommendatlons for eomphence
‘ with the law'® including the evidence retentron condmons (one tnne actlwty) '
o Train evidence and property oustodr_'f 'e of etorege end nonﬁcatxon rnethods and
_ .prooedures (One -tirne activity). . i
“e Design, develop, and fest eomputer software end
.- and retneve blologw,el metenals (one-tlme goti
< o Initial, contacts to spectﬂed pertles to seelc penmssmn to chspose of lenglCﬁl
- evidérice. T _ _
o Identify end. track, ewdence for proper retentlon end storage
o Re8pond to request for b1ologlca1 evrdenee held, _ Sk .
. o Maintain biological evidence.in 1ef11gerated famlrttes and add e.nd mamtam '
refrigerated faoilities. . ., - : : oo
o Court testimony on cligin of custody and d15posrt10n of b1olog1cal ev1dence o

1pment neeessery to zdentlfy '

The claimeiit stated that'it is- mcurrmg costs-well in éxcess of $200 atmuelly, e stendsu di -
at the time the tést-claif Wwas filéd? The'claitnant sstimated that-costs For-the pubho
defender would be $521,234 for fiscal year 2001-2002.

In its October 2001 respotise to Deparfmeiit of Fitiancs'comments, claimant states that the -
program is a new program or higher level of service, and not merely extensions of the original
duties of trial counsel or extensions of the origmal casg, Claimant-supports tlus oontentmn as -
specified in the analysis below . . S

In November 2001, claimant amended the test elelm to’ edd Statutes 2001 ehapter 943 Thls ‘ .
statute amended: Sect:on 1405 to: eetebhsh a prooedure for appomtmg counsel] to uwest1gate At gj
prepare the. DNA-testmg motion se: that counseli i§ apppinted befors a mibticn isifiled (Ghilke the

" prior vérsicn of 1403, in: wlueh acootdmg 1o c]aunent, couns'el was. appomted after ﬁlmg the

motion). Claimant also’ e]leges activities from amended seetlon 1417 9, subd1v151ons (c) dnd (m)

as follows: , R e

Section 1417, 9 is also mcluded n:this amendment as Chapter 943, Stetutes of
2001, further expands the duties of Jocel., govemment ‘o inclidethose persons :
who may have waived certain rights. . .. Theréfors, as-ametided herein, the”
County is now required to.provide Hiofe sétvieg —to provlde ABHES o those Wlﬂ'l -
weaivers as well as those w1thout such watvets In addmon as amended herem, '--\"'-‘-.

conviction DNA: testmg to nmre 1nd1ge11ts = OW. meludmg those wawmg nghte ag
set forth in new. Sectton 1405(m) S e i UL

In response fo a request for further m.'formatton from Comrmssmn staff, olatmant stated in .
September 2003 that the Public Defender 5 Office recéived a one—tnne gtant fét the Office of

** This document is attached to tlie Final Staff 'A'n'alysis Ay ExhibitJ -

P The current mmlmum amount is $1000 (Gov. Code, § 17564).

2 County of Los Angeles test claim emendment (01-TC-08) subrmtted November 9,2001,

page 3. , _ . -Q!
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- .~ counsel hag prevmusly been appomted

Crnmnal Jusuce Planmng for $160 000 to represent fonner chents who requcst counscl pursuant
to Penal Code section 1405. - i e ;

In comments submitted Jure-16:2006.0n the diaft s’taff ahalysié claiment agrees-withthe
“activities that wers folrid:to bestéimbursable:. Claimant disagrees; howsver; with the: conclusx_ons
" regar dmg activities found not: 1euubursable holdmg a healmg and appumtmg counsel when

State Agency Posmon

In comments; submltted in August 2001 on the ongmal test cl&um the Depm'tment of Fmance
(Finance) states that while the test claim may have resulted in a state mandate, “the activities
described in the test clau:n do not co11st1tut=' ADEW pro gram ot actwlty or a reimbursable cost.” » ,

' Finance states that the test claim eotivities are “a. p1ooedure extension of the ougmal tria]” and
goes on to state: “The petition involyed is anly ra151ng examination of orf gmal evidence usmg
technology not avallable at thie time of the'ori glnal CBSE, fhereby raising in question ¢ a mg 1_1&1
and substantive'i 1ssue. to th 'ougmal cl‘,mnal charge aud verchct : Fmance concludes ther efore
that the actlvx‘ues aae emshng 1espons1b1hhes of Jocal | govenuuent

The Department of Correcuous also submitted 2 letter in August 2001, statmg, “CDC takes no’
posmon on the merits:of the County’s test claim.” : '

n Dcccmbm 2001 Finance comumented on the test claim amendment, stating that it concurs that
Statutes 2001, chapter 943 create a reimbursable state-mandated local program for the following
activities pled by claimant:

Appo:utmg counsel to uwestlgate and file a 11'101:1011, it appropuate f01 pos‘t couvmtlon
--DNA testing for mchgent convicted persons. -

P10v1d1ug nicticesto- md1ge11t sotivicied persons , who may have waived their rlghts as part _
* ofa plea agreement or plea of nold contendre that thelr right ¢ file 8 mo’uon for" post-
canviction DNA testmg cannot be wawed ‘ '

-----

a1mly31s ‘ . ST

o
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COMMISSION FINDINGS
The courts ‘have found that article XIII B, section.6 of the California Constltutlon reco nizes .
" the state constitutional restrictions ox the powers of local government to tax and’ spend “Its.
.- purposs is to preclude the state from shifting financial 1espon51b1hty for carryingout . - ‘
. fgovannnental functions to local agencies, which are ‘ill equipped’ to assume increased ﬁnancml '
. lESpOl]SJbllltlES because of the taxing and spending I11mtat10ns that articles XIIT A and XIII B
~impose.’ > A test claim statute or executive order may impose'a reimbursable state-mandated

‘ ploglmn if it or dels or commands alocal agency or school district to- engage in an ac:t1v1ty or
task. ' : o A .

In addition, the required ak:tivity'ol task must be' new, constimting B “liew jaloglam,” or it must
create a “higher level of service” over the previously IEqqued level of service*

The courts have defmed a’ p10g1 am’” subject £6 articie XIII B, sectlon 6, of the Cahforma
Constitution, as, onﬂ that CRrries out the govemmental functmu of pmwdmg pubhc Services, ora
law that imposes unique requirements on local agencies or schiool districts to unplemsnt A state
policy, but does not apply generally to all 1651deuts and entities in.the state,® To determine if the
- program is new or-imposes a higher level of service, the test claim legislation must be comipared
with the legal requirements in effect immediately before the enactment of the test claim

2" Article XIIT B, section 6, subdivision (a), (as emended in November 2004) provideS"
(&) Whenevel the Legislature or eny state. agemcy mandates a new. plogram or

higher level of service on.any Jotal government, the State shall pmvu:le a
subventioh of funds to reimburse that local government for the cogts of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds f01 the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new .
crime or changmg an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enactad prior to January 1, 1975,

22 Department of Fi inance v. Commission on State Mandates (Kern H igh School Dist,) (2 003)
30 Cal.4th 727, 735.

= County of San Diego v. State of California (County of San: .Diego)(1997) 15 Cal.4th 68, 81.
M Long Beach Unified School Dist. v. Siate of California (1990) 225 Cal.App.3d 155, 174.

23 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 -
(San Diego Unified School Dist ); Lucia Mar Unified School District v, Homg (1988) 44 Cal.3d’
830, 835-836 (Lucia Mar).-

26 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (1eaff11mmg the test setout In
County of Los Angeles v. State ofC‘aIz;o: nia (1987) 43 Cal.3d 46, 56, Lucia Mar, supra, 44
Calad 830, 835)) |

™
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. legislation.”” A “higher level of service™ oceurs when tho new roqmroments were, mtendod to
@ provide an enhanced service to the pubhc nid

Finally, the newly required aot1v1ty or moreased level of servme must unpose costs manda‘ced by
the state,2? 4 . v I

. The Connmsswn 18 vested thh excluswe authorlty to- adjudloate chsputos over the e:ostenoe of
- 'state-mandated programs within the méaning of asticle X111 B, section 6 In malcmg g i
- decigions, the Conrumssmn must strlotly construe arnolo XI]I B seciioh 6 and not apply itesan
“‘equitable 3r;amody to cure the percewed unfazrnoss resultmg from pohtloal doclsaons on fundmg
© priorities.” ‘ , o

Issue 1: Is the test claun Iegmlﬂtlon subject to artlcle XI[I B sectlon 6 of the
' ~ Cailifornia Constltutmn? : :

A. Activities in sectmn 14{]5 mandnted by the. state . -
As enacted by Statutes 2000 chapter 821, section’ 1405 read in part BS follows

- (® AT pe1son ‘who s was oonvwled ofa felony gnd is current]y sewmg g term of
3 unpusonmont miay ‘make a wrltten miotion before the. trin] court ﬂmt entered the
: Judgment of conwoﬁon in his or hel case, for performance of fol ensw (DNA)

testing. [9]...(9] -

(c) The court shall appolnt counsel fm the oonwcted pnrson who bungs Cl monon -
undel tlus sectlon if that person is indi gent, -

- Subdmsmns (a)(l) and (a)(S) of seoﬁon 1405 (ounently subd (o)(l)) Speclﬁes the content of: tho .
@ motion, stating it must EEEE

= A Explam why e 1dent1ty of the. porpetrator W or should have, beon a mgmﬁoant
a issue in the case. -
& B. Explain;in light of all the evidence, how the re.qupstod DNA testmg would raiss 8.
" reasonable probability that the oonvm‘ced person’s verdict or sentence would-be.1iste
favorable if the results.0f DNA festing had been aveilable at thetime of conviotion. .
C. Make every reasonablo attempt to identify both the ev1donoo that should bo tosted and
the spec1ﬁc type of DNA testmg sought

7 San Diego UnzﬁedSchool Dzst Sup: a, 33 Cal. 4th 859, 878 Lucza Mar, Supza 44 Cal 3d 830 -
835.

28 San Diego Uny" ed Schoo! Dz.s'r sup;a, 33 Cal 4th 859 878

" 2 County of Fresno v, State: ofC'aly’or nig (1991) 53 Cal 3d; 482 487 County ofSorzoma o
Commission on State Mandates.(2000) 84 Cal. App.4th 1265, 1284 (C'oumj; of Sonomay;.
Government Code sections 17514 and 17556,

0 Finlaw . Stcite of C'alg"orma (1991) 54 Cal 3c1 326 331- 334 Govenunent Codo seotions
17551, 17552, ,

N County ofSonoma, supra 84 Cal App 4th 1265; 1280 cltmg C'zry of.S‘an Jose Vi .S’rate of
. @ Ca!zﬁ:mza (1996) 45 Cal, App 4th 1802, 1817, , .
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D If plosecunon or-defense prevmusly conducted any DNA or other b1ologlcal tcstmg,
the results of that testing shall be revealed in the motion, if known. e
-E. State whigther any motion for testing undm this section pr evlously has’ baen ﬁled and ‘
the results of that motion, if known

The ¢ CDLII't grants thu mohon iF it malces i ght ﬁndm gs as speclﬁed abovc (pp 5- 6)

) " Clajmart seeks rembursement for the actwn':es of wntmg or Lespondmg to lm‘dal L
N '.correspondence from’ m.mates attorneys or othiers seekmg mforrnatmn mvestlgatlng cianns : L
© preparing motiotis and ‘mesting and conferrmg with counssl. As indicated by claimant, the )
indigent defense counse] appointed to investigate or file the DNA- tcstmg mcmon isa pubhc
_defender or otherwise pwwded by the local goveriiment - A ‘

This issue is whether subdivisions (a) and {¢) of section 1405 as 011g1nally enacted in 2000
meandate an activity on the local entity. The Commission:finds that subdwmmn (c) does,’ bascd
on the plam language in subdivision (c) that “the court shall appoint counsel. nd2 L -

Asto pr epaung, filing, and giving notiée of the motion, subdivision (&) orlgmally stated that it is
the person convicted of the felony. who does. this rather than the mdlgent defense couusel
Therefore, drafting the DNA -testing motmn is riot & 1eqmremant on loca] Bntlty in ths original -
version of section 1405 (thls was changed by the 2001 amendment, as discussed below)

Addltlonally, although this ongmal statute did not expressly articulate the 1aquuement for
counsel to ‘investigate” the claim (prior to the Stats, 2001, ch. 943 ameudment), the ezght
- findings the zourt must make to grant the motion were stated in subdivision (d) (now in § 1405 .
“subd. (f) -- seé pp::5-6-above). In order to repésent-the convicted pBlEDl‘L and advocete these o :
ﬁndmgs to the court, counsel would need to investigate the case, since he or she has 8 duty ‘o’ : @
. “present his case vigorously in a man.ner as favorable to the clieiit as fhe rules of law and
professional ethics will permit.'* s

The Comumission finds; therefore, that indigent counsel representatmn and 1nvest1gat1on of the
DNA—iestmg (except-for dlafung and ﬁhng the DNA-testiiig fhotion)'is a maidatéd acthlty I_m
the origindl test claim statute] ‘Statutes 2000, c.hapter 821 effeotwe 1 anuary 1; 2001

As amended by Statutes 2001 chapte1 9ﬁ3 subdmsxon (a) of sectlc-n 1405 states “A pPlson who
wag convicted of a felony and is curr ently serving = term of imprisonment may make & written
motion ... for performance of forensic'. (DNA) te.stmg ” Subdrvision (b)(S)(A) of section 1405
Was added as follows; | , 4

Upon a fmdmg that the person is mdlgcnt he or she has mcluded the information
required in paragraph (1), and counsel has not previously been appointed pursuant
to this subdivision, the court ghall appomt counsel to investigate and, if
APPropr late, tu .ﬁie a mohon fur DNA testmg under this sgcf_uon and to 1epresedt '

12 Cf, San Diego Unified School Dist,, sUpra, 33 Cal.4th at page 880 statcs “Accmdmgly, inits
mandatory aspect, [the test claim statute} . appears to cohstitute a state miandate, in that it
establishes conditions under which the state, rather than local officials, has made the demsmn
requiring a school district to incur the costs of an expilsion hearing.”

3% Norton v. Hines (1975) 49 Cal.App.3d 917, 922, | o o e

™
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.for post-convxctlon ‘DNA testing ig-absolute and shall not be wai
" is given as pert of an agreement resul’cmg in'a plea-of gullty ora

. and, if necessazyhtlgate the. motmn 36. e D

. Here, by’ usmg “the w01ds 4F any, the stafute Appearsts merely authonze
-DNA-testmg motion’” Thus;the'issue is ‘whisther ﬁlmg g respense’ to thls ok S g state
'mandate on the’ dlshlct aftomey For.the 1eason5 below, the: Comrmssmn find tiifat itis, -

the person solely for: the purpose of obtalmng DNA. testmg under tlns section.
[Emphams added ] _ PR L ‘

According 16 the 2001 amendmant n subdmsmn (m) of sectmnfM@S the ught to ﬁle a mohon
o = [mcludmg] & waiver that o
_contendre Moredver, the'*.
Second District Court of- “Appeal hij held that a trial courtdoes; nét hive ‘discretion to° de,ny a

i “motion for the. appomtnent of counsel under sec’non 1405 where the petmoner 8 reques’c meets- SR
' ,the statutory cutena - Ca M e T S T R

Even though the mdlgsnt defcnsa counsel ﬁles the DNA-tes’nng mo‘non “1f appropnate,’] the o
Commlssmn ﬁnds that preparmg and ﬁhng the, motlon is mandatonf As stated above, An. .

~ attorney’'s ditty is*“to pregent his case v1g0rousl}' m 8 mantier as favorable 10 the client-as thc

rules of law and professional ethics will permit.”® Because whether or not fo file the’ DNA
testing motion i8.a-matter 6f ffofessional judgrhent, 'the mdzgent “defénse ‘counsel’s’ duty o ﬁle 1t
if appropriaté;:1s, not tmly dlsmetlonary Rather it is' dn actmty ‘mandated by’ e state .

 Therefore, if the Derson is mdlgent and has et {he other siamtory requu ethents, the Com:mssmn

finds that preparing;and filing the motionfor DNA testing and mpl esenting thie" pewon solely f01
the purposs’af obtauung DNA testing are mandated actwmes thiat are Sllb_] gct to Eu’tlcle XIII B
sectmn 6*effect1vs Janiiary I, 2002 =S BN .

Sectmn 121-05 subdivision. (©)(2).] requues the parson making the motmn fcn DNA testlng to )
provide’ noﬁce ‘of the motmn to “the Atton_ley General the d1stnct attomey in the county of R
couvmuon, and; lf lcnown, the govemn efital agency, or labm, atory holding ; the evidence sou ght to -

be tested B Although this actmty ise rcquucment of the 1 person ﬁlmg the motlon, 1f the person is . - )
: md:genfﬂt will'fall ok the’ indigent defense courisel. Therefore, the Comn:ussmn finds that

effectiv January 1, 2002, notice of the motion as specified is also a mandated attivity that is
subjject to article XIII B, section 6. S

Subdwwlon (¢)(2) of section 1405 (former subd. (a)(Z)) also states that a. 1esponse to the motion
“if any, 3 Shall be filed within 60 days of the date on which the Attorney General and the district

attorney are served with the motion, unless a continuance is granted for good canse,” Claimant -
alleged the-following getivity: “investi gate\whethex such & {DNA-testmg] rnotlon is mautorl Ouig,

a response to thc '

.....

The dlstuct attomey s duities are spec1ﬁed in Government Code sectlon 26500 et seq:. Sectwn
26500 states “The district attomay is ’fhe publm pmsucutor exccpt as othe1w1se prowded by law '

".J'. -

M In re. Kinnamon (2005) '133 Cal, App. 4t11316 323.
* Norton v. Hines, supra, 49 Cal.App.3d 917, 922,

3 Gee attached to the original test clairh the Declaration of Lisd Kahn, Judé 18,2001, page 1
Cieimant also alleges the public defender and district attorney activity of responding to notmes
sent pursuant to Penal Code section 1417.9.

o
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- The public pwsecutor shiall atterid the colitts: a.nd w1th.1n h.lS or her discretion shall 1mt1ate and’

conduct on behalf of the people all prosecutions for public offenses.” The Califortiia Supreme : @ '
Court has.held that the prosecutmg dmtnctqattorncy has the-exclusive authority. {6 prosecute ' '
mdmduals on behalf of the public.””, The decision whethm oriiot to prosecute, however, igleft -
. fo the diser efion of the prosecuting. dlsmct attorney " As to this dzscretmu inPeople v. | -
. Eubanks, the court stated that “the district aftorney'is expeoted to exeteise his or her™: -

= ‘dISGIBtIOI'lﬁI'y ﬁmcthns in. the interests of the Peoplé at large”;: * and thiis. mclud €8 “the" vast

_ majority of citizens who lcuow nothmg about g partictlar case but who give over to-the: .

- prosecutor the authouty to seek a just result in° their name.” e Furthennow, the Fourth Dlsmct o

Court of Appeal has stated that if'a dlst_r cte ,or'r'le.y elected not to Bppear | at ;1 senous fe,lony trial,
he or she *would bg ifi’ gmss ‘detelictiod of hlS [01 1151] duty Jco tha paople of the state under
Government Code secuon 26500 40 o :

In addition to the role of pubhc pr osecutor the d15111c:t attomey § cml law: du’mes are stated in:
Government Code sectmns 26520- 26528 mcludmg the- duty to “defend-all sitits:brou u%ht
against the s’cate in his ar her county or agamst his or her county wher ever brought

The igsue’ of FhSCl Btlonary local a.ctw:t]es in the context- of state mauda’tes was dlscussad il the
recent Cahforma Supreme Court case of: San Dzego Enified School. District v. Com,r,mzsszon on’ T
State Mandates,* which involved legislation requiring & due process hearing priot to-studgnt
expulsion. Thers, the court stated its reluctance to praclude reimbursement “whenever an entity -
makes an initial dlscrenonary dEGlSlOD that-in tum trlggels mandatad GOEtB”4 because imder
such a strict- apphcatlon ‘of'the: rula, f‘pubhc cntltlas Would be demed 1eunbursemant for stats-

mandated cost§ il apparent et IR

) . interit u tlyin lon. 6. fthe
state Conshtutmn and Govennnent’dode segtion 1,75 14 and‘-cont-ary fo past demsmns i which 1t @

. ; .
== .o Ty

3 Peop!e v, Eubank;s' (1996) 14 Cal.4th 580, 588 590 (Eubanlcs')
W pid ¥
-3 Ibid,

4 Peaple ex:, rel Kotﬂne:er v Mumczpal Caurr (1990) 220 Cal App Sd 602, 609 (Kottmezer)
Staff notes that the court’s statements in Bubanks and Kottmeier are in the contéxt 6f Criviingl "
prosecutions, However, the, DNA testing procadure authorizes the p1osecutmg district attomey
to comihérit on the appropr' teness of DNA’ testmg for convicted crumnals,,whmh is. mmﬂm 0.
cunnnal pmsucutlons in that ﬂ'xe prosecu’nng chstnct attomey is. can'ymg out: hlS or.her role of

c:rumnal prosecutlons is analogous arid appmpnate

4 These dutiés inchide leg&i services for the couniy, p1osecut1011 of actlons for racovery Df dabts
fines, penalties and forfeitures, actions to recover 1llega1 payments and abatame.nt of pubhc
nuisances.

2 Govanmcn‘c Code section 26521,

3 San Diego Umfed School Dist V., Commzsmon on State Mandates.,Supra, 33 Cal 4th 859 88'7- g
888. S
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: has been estabhshed thaf. reunbu.rsement s in fact proper:’; s C1t1ng Car mel Valley Fire
@ Protection Disirict v. Sigte of C‘aly’omia, where an exeeutwe order requmng tha.t local .
' firefighters be’ Pro _14 ,
" reimburseble stété mands.te’ the cotiH pomted ot ’that rennbursement was ‘ot foreclosed merely S
. because a local agengy: possessed: discretion ¢ concerning how many. firefighters it would employ -
- _and henee, m that sense, could control or- perhiaps’even eyioidtle extra costs to whxoh it would be
~ subjected, ™7 The couut expressed doubt that the yoters who epacted article XIIT B, sect:on 6 sor.
.. the’ Log:slature that adopted Governm' X

. In the claim at {ssus; 1he proseguting’ ‘district attomey 5 deolszon to 1espond to petltmn fGl Cl

: DNA-testhg motien‘must be driven by the: Berious: publlo interest inpublic piotection, as'well as:,
by saving the taxpeyers-the expense of unnecessary DNA: testing (& the prosécitor may dispiits -
any of the findings reqmred fora successful DNA-testmg moflon) Any response to B DNA. -
motion ig very clqseli elated to the di Orney’s I ‘Pros cutor role, and alsg analogous
: S, a7 In short, the distrigt:
_ attomey has no chome e respond to" the rnonon when the fects of the case so dlctate

For these reasons, the Comaission Aids that the district attorney 8 prepa1 atlon and ﬁlmg of a8 .
response to the DNA- testmg motlon isa siate mandate W1thm the meanmg of artlole XIII B, .
section 6, effectiveiTa JAnUAry, 1 2001 ST SORERE : :

' Sectlon 1405 subdlvl'_on (d) (former subd (a)(3 ) states a8 folloWs

'E

> If ﬂle cotrt finds’ ev1denee was sibjected to DNA ot other fo1 eénsic testmg
- - prévicusly by eithier {Hi& prosecution.or defense, itshall rdér théparty-at whose -
@ request the testmg was condueted to prowde alJ partxes and the court thh access

u‘ ‘.l

Based on its’ mandatory language that the A a]l’ o1der 8o """s to the specx_ﬁed mformatlon,
subdivision (d) leaves the" oourt w1tf1 no discretion.in ordenng“the partlee access to previolis .
DNA-testing information.*® Asg iridicated in the” analysm ‘below, when thé coust is left without -
diseretion; the pI'OVlSlBD.‘IS 8 state imanddte raths 1thai1 a'mandafe by the cotrt; The1ef'ore the '
Commissicn. firids that-the following activityis subjeot toarticle T B, sectioti6; eﬁE‘ee’nVe

- January: 1 2001 when the a\n.dence was subjeoted to DNA or. othel for ensic’ testmg prevmusly

el REE = R S y o . :

% Ibid
“ Car mel Valley Fire. Profechon Dz.s'n ict.y, State ofCallforma (1987) 190° Cal App 3d 521

“ Cf San Dzego Umf‘ ed School Dz.s*z‘ v, Commzssion on State Mamdares sup; a 33 Cal 4th 859
888,

8 Ibid.
49 Govemment Code section 26521

¢t San Dzego Unified School Dist., supra, 33 Cal. 4t11 at page 880 The Supreme Court d1d not .
_ @ . resoive the dlscretlonary mandate issue, however, s it deelded the case on othe1 grounds '
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by e1ther the prosectrtmn or defense the prosecutlon or defense, Whlehever prewously ordered -,'- |
 the testing, provides all partles and the court withi 'access to the labors.tmy reports underlymg w

. data, and Iaboratory notes pr epeu ed'in eonnectlon with the DNA or other bmloglcal ev1dence
testmg ' : : »

Sec‘aen 1405, subchwsmn (g)(Z) (fcnmer subd (e)) states

‘ 'The testmg shall be condueted by a I&boratory mutually agreed upon by the o
- digtrict attorney in B noncapital case, or the' Affornsy General if a capifal Case; and-
the person filing the motion: If the perties cannot-agres, the court.shall de31g1mte
the laboratory accredited by.the-American Society.of Crime Laboretmy Dir ectors
Labor atory Aeeledltatmn Board (AS CLD/LAB). : : o

Claimant requests retrnbursement fcn meetmg and eonfemng w1th the triel att01 11ey, appellate
counsel, representatwes of the Public Defendér’s Innecenee Umt &tc., ‘but-it'is unelea: whethet
claimant’s- dlleged Dul'pOSe f01 these meetmgs isto ag1 ee on a; DNA testmg le.boratory

The issue, nonetheless, is whethet agreemg on & labm atery 1s ) mandetmy aetwfty for the
mdtgent defenie: eounsel a.nd the dzstuet attmney ' : -

As stated above, the duty of 111d1gent defense eounsel is “to present lns case wgcnously ma
manrer as favorable to the client [or convicted person] as the rules of law and professional ethics
will permit.”*! Deciding on a DNAxtesting labfalls within this professional duty bécaiise of the
perception that the choice;of lab might.affect the-test’s outcome: Therefore; the Comnigsion

finds that agreeing toa DNA—testmg laberatmy is'e state mandate on’ 8 pubhc defender subJeet to
attlele X1 B, section.6.. L 3 ORI 1 UL P 5 SR

....
.

been convicted is in furtheranee of enferemg crumnal 1aws oF s closely reIated Wit For fig"
same reasona:stated above regarding: respondmg to the DNAtesting motion; agresing-on-a DNA- -
testing Iabmatory 18 w1th111 the district attorney’s prefessxonal duties.  Thereforg, the Commission
finds that agl eemg 6 g DNA—testmg Is.boratmy is also a state’ man ate on the dxstnct attomey .
within the meanmg of e.rt1e1e XIII BJ seetlon 6 et"feetwe J anueny 1 2001

focafa

for DNA testmg under ﬂllS seetmn shall not be. appealable and shall be sub_}eet to review. only
through petition: for wrlt of mandate.or\prohlbﬁmn filed by the. person seeldng DNA. testing, the
district attorney, or the Attorney General.” Claimant alleged the aet1v1ty of “if necessary litigate
the [DNA- testmg] motion including seeking appellate 1e11ef thy ough 2 writ petmen if the motion
is denied,™ :

Although subdivision (j) Eppears 1o nier ely authorize the indigent defense counsel or the district
attorney to request writ review of the supener cowrt ruling on the DNA-testing 1 motion, the issue
is whether ﬁhng or responding fo wiit Teview is & stats mandate. The Comriission finds: that 1t
1. -

*! Nortan v. Hmes, supra, 49 Cal.App.3d 917, §22.

2 gee attached to the original test clairi‘the Declar atlon of Lisa Kehn, June - 18, 2001, page 1, and
the Declaration of Ieumfet Friedmat, Jute 6; 2001, page 1.
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i 'Se.ctmn 6 effective January L 2001

As stated above, the state mandates the program that allows convicted persons to seek DNA
testing, and mandates the appointient of mchgent défense counsel under speclﬁed condl‘mons R
The indigent defense. counsel’s duty'i§ “to present his case vigorously i m a manner as favorablé to" ¥
the. client [or defendautj as the rules of law, and professional .ethics will perinit, nad Filing or . - .
wsponchng to wrlt rewew fcu demal of a DNA tﬂstmg motlon falls w1thm thls pr¢ ofessmnal du’fy
have vnongfully demed the petltlon Therefble the- Comrmssmn ﬁnds that mdlgem defense
counsel’s filing or respundmg to. wrlt rewew s & stata mandate that 18 subJ ect 10 ‘art"' le XIII B

T

Filing writ review is also &. state mandate onthe dlstnct aﬁom&y As w1th the dlscussmn above
regardmg responding to the motion, the proseoutmg district attorney’s decision to file-a writ
review of the trial court's decision to grant the DNA-testing motion is driven by a serious-interest
in public protection. Filing.or responding,to writ review in'such-a case is closely related to the’
district attorney's public prosecutor: rolé;.and also:analogous te the duty to “defend all suits-
brought against the state in his or her county or- agamst his or her county:. 3 Therefore, the:
Commission finds that filing or responding to writ review of the trial; court’s decision is a state- - -
mandated activity subject to article X1II B, section § for the dlstnct attomsy effectwe Tanuary 1,
2001.

" B. A(.thltlES in sectmn 1405 mﬂndqted by the comt

Subdivision (b)(B)(B) of, sectmn 1405, as amended by Stafutes 2001, chapte1 043, states. that if
the-courf-finds that the pmson is mdlgcn‘c and ‘that counsel has or ev:ously been appomted una’ei
this. section, “the court may, in 1ts chsm enon appomt counsel to 1nvest1gate and if appropnaie 10
file a motion for DNA testing. ., :

-1

Thus, the 18sue is whcther when colmisel wes prewously appomted it i a state mandatp to . 1‘_:' '
appaoint counsel to mv*stlgate and 1f applopnaie ﬁle the DNA-testmg motmn

Arficle XTI B sectlon 9, subdmsmn (b}, Df the Cahforma Constﬂ'utlon excludes from: Elﬂ'lE‘.I the
state or local spandmg limit-any "[a]pp1 opriations required for purposes of complying with
mandates of the courts or the federal povernment which, without dlSGlﬁflOll,[s require an
expenditure Tor additional services.or-which unavoidably make the- pmwdmg of exlstmg services

- Norlronvv Hines, supra, 49 Cal. APP-3¢ 817, 922.

o Goveuunent Code section 26521, ‘ :

*In Czry of Sacramenio v. State of Cat‘zfor nig (1990) 50 Cal. 3d 51, which interpreted section-
-XIII B, section 9, the court held that “without discretion” as used in section 9 (b) is not the same .
as lega compulsion. Rather it means thaf the alternatives are so far beyond the realm of practmal
reality that they leave the state without discretion to depart from-thé federnl standards. Thus, the
court held that the state.enacted.the test claim statute in response to & federal mandate for .
purposes of article XIIT B 50 the state statite was not, reimbursable. (/d. &t p. 74) Although the

context in Cify af Sacr amem‘o was fedeml mandates analyzed under article X_III B section 9,
subdivision (), the analyals {3 instructive in this case.

°
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. more costly." ['Emphams addecl ] Article XTII'B places spanclmg lumts on both the state and :
local governments “Costs mandatecl by. thé courts” are expressly excludad from these cellmgs 6. e

The California Supreme Court has cxplalned article XIII B a8 follows. .

Article X_III B- the 50- called ”Gann l11mt" - rastncts the a.mounts state and Iocal
govarnments may appropua‘ce and spend each yeaz ﬁom the "plOCGBClS of taxes. g
- (8§ 1, 3 8 subds (a) (c)) ln language sumlEu to that of egphcr stamtcs amcle .
January I, 1975 "the Legmlature or any state BEENCy mandates & new pro gram or
.hlghBI"lEWBl of service on dfry local governmert, ...."(§76.)° Such ma_ndatmy stater
. subventions are excluded from the local ageéncy's- spandmg {imit, but inclided "
-~ within tlie state's. (§ 8, subds. (a), {b).) Finally, article XIII B exclud&s from elthcl
the state or local spcncllng limit any. "[a]ppropriations requiréd for purposés of ~
. complying with maridates of the courts or the federal governmernt Which; witl:ibi.lt
discretion, requiré an expenditure for additional'services or which. unairoldably"f
make the providing, of existing services more costly." (§ 9 subd (b) Y
[Bmphasis added:]¥ = -2 . S

In other words, for activities undertaken-to comply with a court mandate, article XIII B section 9 -
subdivision b) excludes their costs from the constitutional sijending cap of the' affected:state ‘or”
local entity.’® By contrast, expenditures for state-mandated programs under section 6-of-article
XIII B are exempt from g local agency s spendmg limit, but are not exsmpt from the state’s. - -
constitutional spendmg cap ® Since court mandates are uxcluded from-the cons‘mtutmnal o
spendmg Hmit, reimbursement tinder article X111 B, section 6 is not mvoked o

As stated above, the issue is whether the appointment of counsel to inyestigate and if..
appropriate, ﬁle the DNA- testmg motmn, when counsel wasg prewously appomted under sectlon
1405, subdivision (b)(3)(B), is a mandate of the court or the state. In detemunmg whether this
provision is & court mandste; we coiisidér whether the court-has discretion i granting'the -
request. If the couit hag'io discretion, thenthe requirémeiit is more ih the natire of & state
mandate rather than a‘court- ordered mandate. Conv exsely, the mow diser etmn the court hes iy
requiring the actmty ‘the“morg l1l(aly the activity will'e a court mandate,*°

Based on the statutmy language (“the court may, in.its discretion; appomt counsal...”),-
appointment of counsel when counsel has previously been appointed is an activity wholly within
the discretion of the court. Thus, the Commission finds this actlvfry is 2 mandate of the court

6 14 at page 57.

7 Id at pages 58-59,

% Jd, at page 1. L
% Californis Consﬁtuhon amole XIII B, section 8, subchmsmn (a)

8 &f. San Diego Umf ed-School Dzsr,, supr*a, 33 Cal 4th it page 820 states “[Iln its mandatory
aspect, [the test claim statute] .. . appeats to constitute a state mandate, inf that it estabhshes
conditions under Which the stats, rather than Iocal officials, has rade the dE‘-ClSan req\mmg a
schiool district to incur the costs of an expulsion hearing.”

2.
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and not of ths state. As a court mandate, it is ther efcue excluded from the constitutional . C
definition of * appropnatmus subject to limitation’ in ‘article Xl]I B, sectmn 9 (b) of the Califorhia: -
Constitution, makmg it nut subject 10 artlcle }CEII B sec‘uon 6 :

Similarly, section 1405 subdmsmn (e) staies', “The coul“t in 1ts chscl etlon, may order g heeu mg
on'the motlon [for DNA tﬂs’nng] ” Claunant b equests rmmbursement fo1 the followmg hem ing:

appomh:nent of counsel ﬁlmg of motml ¥ ‘htlgatlon assoclated w1th motmns, as well I L
_-‘uaval-related expEnses associated with' meetmg with mmatcs in con.nactmn with prcpanng the e
motion.%" Claimant also alleges the Sheriffs activities of cotitt ‘testiffiony on the chain: of -
custody and disposition of biological evidence. : :

The plain lauguage of section-1405, subdivision (e) mdloates that thxs actmty 18 dlsc.retlonaly
with the court, i.é,; is tnggered bya dlscretmnary court order Moreovel readmg section 1405 in
its entirety mdlcates that the court could glant or, deny the mot&on for DNA testmg w1thcut a
hearing on the'motién. - - : _ : _

Claimant disagrees. In comments on the ch aﬁ staff analyms clalmant ar guas achvﬂms such a8
the limited judicial disctetion i in'eppoinfmenit of counsel, “triggers® State mandated detivitiesin -
carrying out the post conviction rights of the indigent to DNA court proceedings:” - Claimant
quotespart of the analysis above regarding the:San Diego Unified School Dist: case and its
 discussign, of, d1scre’c10nary decxsmns that txlgger mandated costs {see pp. 16-17 above).

Claunant states that the, “anpomtment of counsel; whlle tnggered‘ bya dlscretlonary event is-
deemed io be B3 ate mandated event:” Claunant goes .on to cite the- declax ation of ennlfer
Fuadma.n 0111 gmally suhmxtted w1th the test]clann Emd than concluaas with: “rcmbursement is”
1equued for hear i
1mplementmg the tcst clalm leglsla’non,

as' clalmed by the County in its: Cornmlssmn ﬂhngs -

Clannant attempts-to use the anhlysis.above regatding dlscwhonary activities of prosecutoxs and :
<1nd1gent defense counsel and apply it to discretionary activities of the cotnt: . Glaimart does so

~ without; -addressing the constitutional basis in article XII[ B, section 9 (b) for finding this activity.
is not subject tp Artmle XII B, sectlon 6;..Thns, olalrnant ignores-the conshtutmnal dlfferenca as ..
explained above betwesn acuvmes mggewd by the dlscretmn of local goveuunent actors, and
those trigger ed by tlie court’s discretion. Addltlonally, clmmant asserts that judicial discretion i in .
appointment of counsel when counsel has already been appointed, and in holding a hearing, is
“Jimited.” Thig asséitiof, how er, 1§ not’ supportedaby ewdence or analysxs Of the stafiites.
Finally, the Fr i8dimai declaratiosn qubted by'cldimant addié gases post conviction DNA testing
generally andchigr Actérizes sébtion 1405, subdivision (c) asrequiring “that & cotirt’ ‘&ppoint
counse! for all-convicted persons serving a term of imprisonment who file 2 motion under the -

~ section.” Although this was true of subdivision (c) when sectian 1405 was originally enacted;
Statutes 2001, chapter 943 amended this proyision to create & difference between the required
appointment of counsel in seéction 1403, subdlwsmn (b)(3)(A) and the, discr etmnary appomtment
of counsel in subdmsmn (b)(E)CB) Thus the p10v1smns are neated separately in thls analyms

.

§! Staff makes no finding on wheﬂlel tr ansportmg mmates to or from state puson would be
lﬂll‘nbULSﬂblB unde:l Penal Code sectign 4750 et seq.

>
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As discussed above; an ac'kmty that is wholly W1th1n the dlscretlon of the court is not A State- -
mandated Activity, but i$ a court mandate within the meaning of artwla XIII B sectlon 9 (b) As

to subdivision (g), the plam language mdlcate.s that whether or not B hearmg 15 beld is wholly
‘within the dlscretmn of the court S : : : :

Therefore, the C‘ )

counsel when' ciounscl was prcwously appomted dire court mandatas on the d1stnct attorney and Do
_ mdlgent defeuse counsel and Bre thal efoxe not subject to amcle XIII B sectlon 6.% -

C. Activities. in sechon 1417 9. mandated by the stata
- Subdivision (a) of section 1417.9 of the Penal Code states:

(a) Notmthstandmg any OﬂIBI' pmvxsmn of law and subject to subdlwsmn (b) thie
' app: opnate govemmental entlty shall retaiii all bmloglcal matarual that 1s secul ed
in connectionwith'a efimihal case for fhie period 6T fime that &ny persoii rerfains
incarcerated in connection with that case. The governmental entity shall have the
discretion tp defermine how the evidence.is retained pursuant to this section; -

provided thiat the, ev1c1=nce is retained i ne condxtlon sultable f01 deoxyubonuc]elc ¥
acid (DNA) testing, L , AU : e

Subdwmmn (b), as c’uscussed below specxﬁes the condmons upon whmh the lacal en’mty may

by Statuies 2001, chaptet 943 Clalmant 1equests relmbursement for- 1dent1fymg gnd trackmg
evidence to mamtam p10per reter.ttmn and stm age prepalmcr and ﬁackmg bmloglcal ewdence ‘

adding and mamtauung ‘suchi’ faclh‘aes Glalmant dlso alleges Telatéd | acH 'vmes such as pohcles
and procedures, Jcreurung, distribution of a Stats Attbrisy Genéral’s’ Ofice publzcatlon on the tegt

_claim statute, and designing and developing con1pute1 software and.equipment.necessary to;.
identify and retrieve the: b1olog1cal matenal & : : . :

Because the: plam language of section 1417.9, subd1v1310n (a), requn ed the Iecal ent1ty to retaln
biological materidl’ secured il Gonnéttioh with a felony case, the Comrmss:on finds'that thls

actmty is- mandatad by the state and 18 therefore subject to amcla XIII B sect:on 6 effechve
January 1, 2001,

Subdivision ) of sectxon 141’? 9'af the Penal Code states that “A governmenta entlty may
dispose of blologmal rnateual before the expuatmn of ‘rhe pemod of time descnbed in subdivision
(a) if all of the conditions set for below are met ... " Tha statute thén lists-the’ nohce prowsmns '

-

"2 This- finding 1ncludes demal of the’ achwty claimant alleged for the shcuff o tlansport '
convicted | persons and prowde oral testmmny at haaungs §

%3 These related actlvmes are not BXPlBSSi}’ required by the statute so they may be cons1dcred
during the perameters and gmdclmcs phase to determine the “...most reasonable mcthods of

complying with the mandate ... .” (Cal. Code Regs, t1t 2, §1183 12, subd. (0)(2)).

6 The State Attomey Geueial has opmed that this Ieteutlon i§ requiired oniy in falony cases.
88 Opnnons of the California Attowey Gennl al 77 (2005).
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whxch if accompanied by a lack of 2 timely response as speclﬁed would authorize the local
en’uty to d1spose of the blologmal matenal collectéd. s

- Claimant requests 1eu:nbursc1nant for makmg initial contacts fE)l pBl nussmn to dlsposc of the -

bwloglcal evidence.

~ Thus, the issue is whether notlfymg pefsons convmted of falomes of the dlsposal of blologlcal
. 'material in connection with their criminal case before then release from pnson iga state- R
‘_mandatad ac‘awty The Comnussmn ﬁnds that 1t is not. . : : S

In the Keirn Hrgh School Dist, case . St Cahforma Supxeme Com‘t CODSldEl ed whethel sohool
districts have a right to reimbursement for ¢osts in oomplymg with statutory notice and agenda

- _'quunements for virious education-refated programs that ate funded by the state and fedéral -

government: The court held that in eight of the nine programs at issue, the claimiants were not
entitled to reimbursement for notice and agenda costs becauge digtrict participation in the

: underlymo program was voluntary As the court stated,“if a school district elects to participate

in or contine partlclpatlon in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirement related to that program
does not constliutc a reimbursable mandate, "% :

Here, as in Kern, the initial demsmn to chspose, of the bmloglcal material is volumm'y or

.discr etighary. This decision, in turn, tripgers a mandatmy duty to notify those incarcerated.

Thus, because this statute authorizes but does not require the local entfity to dispose of the -

* biological material bcfore the convicted person’s release: from prison, the Conmussmn finds that
- doing 3078 not. subject to article XIII B; section 6.

D. Do the test claim statutes constitute a “pr ogram” within the meaning of article XTIT B
sectmn a? A

In 01df31—fo1 the test claun legislation to be subject to aiticle XIII B, section 6 of the Cahforma
Constituition, tli¢ legislation must constitite a “pm gram,” defined as a program that carriés’ out
the govenunental function of pmvmmg B Servicé to the public, or laws which, to-implement a
state policy; i impose’ umque bqun eiments on iocal governments and do not apply generally to-all’
residents and entmes in the state. ¢ Only one of these findings is necessal“y to trigger article
X1IB, séotion 6.5 ,

Of the activities discussed above,® only the following activities and statutes that are subject to
article XII1 B, section 6 ate now under consideration. Thus, future 1efal ence to-the test claim
statutes or legislation is lnmted to the followmg :

% Kern High Schoﬂ Dim.‘., supra, 30 Cal.4th 727,

% 4. at pegs 743, Emphasis in origihal,

5 County of Los Angeles, supra, 43 Cal.3d 46, 36,

68 Carmel ValléyFire Protection District v. State DfCa ifornia, surpa, 190 Cal. App 3d 521, 537

% Claimant also requests Iennburscment for prepalmg and nackmg bmloglcal evidence sent to
the lab for DNA testing, and for DNA te stiig lequned ‘of the sHériff"s departmient that is nét
reimbursed-by the court. Since these actmtles are not explessly 1n statute as local government
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* Representation and investigation:For indigerit defense counsel investigation of the

- DNA-testing and representation of the convicted person (except for draffing and filing the
DNA-testing motion) effcctwe Jauuﬁu'y 1, 2001-(Pen. Code, § 1405, subd. (c) Bs added by
Stats, 2000 ch, 821) '

* Pr epare and ﬁle mot:on for DNA testmg & lepresentafmn 1f the ps reon is mdlgent- B
'and heg met the' statutory requirements, and if counsel was not. p1ev1ously appomted by
the court, for counsel fo prepare and file emotion for DNA testing, if appmpnaie
effective January [, 2002 (Pen. Code, § 1405, subds. (a) & (BY3)(AY). Also, pr oviding
notice of the mation to “the Attorney Gener al, the district attorney in the county-of
conviction, and, if known, the govemmental agency or laboratmy holding the evidence

sought to be tested” is mandated as of January 1, 2002 (Pen., Code, § 1405, subd. (c)(2))

« Prepare and file response to the motmn: Effectwe‘lanum'y 1,2001, to preparé and file
a response to “;hé motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attomey General and the district attorney are served with the motion,

unless a continiiance is granted for good cause” (Pen. Code, § 1405, subd. (¢)(2)).

« Provide prior lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or
defense, whichever previously ordered the testing, provides all parties and the court with
access to the laboratory reports, underlying date, and laboratory notes prepared in

" connection with the DNA or other biol oglcal evidente testing effectwe January 1, 2001

- (Pen. Code, § 1405, subd. (d)).

¢ Agreeona DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA- -testing labolatmy (Pen Code, § 1405, subd. (g)(2)).

e ‘Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent dafense counsel and the district attorney of the trial-court’s

daclslon on the DNA-testing motion (Ped. Code; §-1405, subd. (j)).

e ‘Retain biu’li{g‘ical- material: Efféctive'Jéllual':)" 1,2001, retain all biological material that
1s secured in connéction with a felony case for the period of time that any person remains
incarceratedin connection with that case (Pen. Code, § 1417.9, subd. (a)).

The Commission finds that these test claim statutes constitute a program within the meaning of
article XIII B, section 6. DNA testing and retention of biological material carry out a '

. governmental function of providing a service to the public by allowing incarcerated persons to-
contest their criminal convictions, thereby fostering justice for those wrongly convicted.
Moreover, the activities impose unigque requirements on local government-that do not apply
generally to all residents and entities in the state, Therefore, the test claim statutes constitute a
program within the meaning of article XIII B, section 6.

requirements, the Commission may consider them during the parameters and guidelines phase to
determine wliether they are “the most reesonable methods of complymg with the mandate”

(Cal.Cods Regs, it 2, § 1183.12, subd. (b)(2)),

-- >
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e claim leg1slat10n Andjthe test cla:m legrslatmn must-ificréase the level of govelnmental'
- servree prowded to the pubhe Eeach aetwrty 1s dlseussed separately PR

. Issue 2: Does the test.claim leglslatlon lmpose 8 DEW program or hlgher level ot‘ sar:wce on
o local entltnes within themeaning of article XIII B, section 67 .

. To determme whethel the "pro gram 13 new or unposes ;| hJ gher level of servme, ﬂ1e test clalm - .

'Prepare 'md ﬁle mutmn for DNA testmg & representatmn As dxseussed above thrs ae‘avrty el
" '.qumres eomt appomted counsel 1f not prevrously appomted by the court 0 mvestlgate and’ ‘

represent the j person f01 the purpose of obtammg DNA testmg, and as’ am ended by Statutes 2001,

for the pu1pose of obtauung DNA testrng (Pen Code § ]405 subds & (b)(S)), and to b
plede notice of ﬂre motmn as specrﬁed (§ 1403, subd. (c)(2))

Finance, m its August 2001 cormnents states thé followmg

' [T_[he actwrtles descrlbed in the test clarm do not constrtute anew pmgra.m or
ectivity or a reimbursable cost,, We believe that the activities ... is & plocedure
e}rtensron of the augma]_ tr:al The,petrtlon uwolv ' 48 only 1alsmg ehﬂmma’cmn

the defense and proseeutorlal actmty and related
nwestrgatmns of this test elalm are_existing responsibilities of Iocal povemment.

In 1ts October 2001, .1esponse to Department of Fmance cominents; claimant argues, thet the
 program, is not mer ely extensmns of the’ orlgmal dutles of ial counsel o1 exterrs ms, of: the . .
original case, Clarmant ertes : legrslatwe analysrs of. SB 1342 that cmmcted 1ndi, duals had Ao -
right to-post- convrctlon DNA' testinig before {ie test claim statuts.” Claunent alsc stites that .
opr eexisting law (Pen. Code, § 1182) that authorrzes a motion for a new tual is to be made prior to
© the rmposrt) on of f juidement, unhke the test claun statute that authonzes the niotion after the
judgment. Clannant pomts cut {that the emursel appomted to represent the eenvmt 18 often new to
the case and must condiict an mvestlgatmn i order to ‘dBtérming whe ther the motrcm is’ T
warranted, and if so, to prepare and file it. Cleimant also argugs thattlrere Was ne pI‘iOl -
mechanism for obtaiiing.a DNA testifo use as.the basis for habeas corpus relief, and thit there is
- no absolute right to counsel for habeas corpus relief (c1t1ng Pennsylmma v. Finley (1987) 481

e

0 San Diego Umﬁed School Dz.rr Supra, 33 Cal 4th 859 878 Lucia Mar Sup} a, 44 Cal 3d 830 o
835 : R o [
™ San Diego UmifedSchool'Dz'sf ;mpra 33 Ca1'4th‘85'9 87-8" ' |

2 The discussion as to whethef this activity is a new program or hrgher level of Service includes
the original test claim stetute (Stats. 2000, ch. 821) as well ns the amendments of Statutes 2001
‘ chapter 943, : : S i

Assemb]y Commrttee on Public Safety, Analysis of Sen. Bill No: 1342 (1999 2000 Reg. Sess.)
as amended June 13, 2000 pages 4-5.
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Ks

CU.S8.55 1) CIalmant concludes that the test clmrn statute is new and not an extensmn of B
br eexisting duty of trial ar habeas counscl

" 1In its Dece mbar 2001 comments Fi mance states that appomtmg counsal to nwestlgata B.nd ﬁle a

~ motion, if appropnate for post-conwctmn DNA testing: 1"01 mchgent conwcted ‘persons 15 B
Jennbursabl stafe- mandated ploglam. T A

The Comnussmn fmds that tha actmtles of uwestlgﬂtmg and 1f app1 opnate ﬁhng a motlon fm R
- DNA testtng ‘and 1epresent1ng the PErSOrn: solely for the purpose of obtammg DNA testmg under”- <" .-
Penal Code section 1405, consntute 8 NeW pro gram or l'ugh..r level of seryice. The DNA-testutg--
motion is a separate civil actlon # not part of the ougmal clumnal act1cm since, the action isnot

‘to bring somsone “to tnal and pumshment 73 As such, the rnotlon for DNA testmg is not an
extension of the ongmal criminal triel. ‘ :

Under pre:emstmg law, a convicted person cai file a }JJE:’EIT:IOD for wrlt of habeas corpus or by

coram nobis’® based on newl}' dtscover d awdence HOWBVBl a pubhc defander is not 1equ1red
to do so. : : aT -

Another pr eemstmg statute GOVelntnt Code sectmn 68602, requir es tha cotu't to offet to
appoint counsel to represe,nt state pusonels S\.Ib_} gctto A capltal séntence. for purposes of state
post-conviction pmceedmgs mcanmg stata pr oceedmgs in Which the prisoner seeks. col]atm al
relief from a cap:tal se.ntence i.e., relief other than by, autcrmattc appeal 78 THE Habeas Ccnpus .

Resour ce Center, an agency m the J uchctal Branch of state govemmant plDVldE‘.S for thig
counsel.”  _

. These pr ov151ons, however EllB dlsttnct ﬁom the 1equ1_raments of thé test olaun statute Tlms,
investigating, ﬁlmg the motlon f01 DNA testmg, and representmg the pe n for tlte purpos=-s of
obtaining DNA testmg eu g not Pr eemstmg dutles of local ent1t153 but a1 €a new pnglan’l and
higher 1evel Df SBI'VICG T :

Inasmuch as the test clalrn statute unposes new requu ements; the Com.tmssmn finds that fhe _
activities of investigating and,.if appropriate, filing & motion for- DNA testing and- rcpresentmg
the person solely for the purposs of obtaining DINA testing, under Penal Code settion 1405

constitute a new program or higher level of service. . . : P

The test claim statutes, as dlscussed above also reqiiire local entttles to do the followmg

f ‘|-.'

™ As defined by Code of Civil Procedure section 30, a civil action is “prosecuted by one party
against another for the declatatmn enforcement or protection of a ught ar the redress or
prevention of a-wrong.” : ‘

73 As defined by Penal Code sectlon 683 a cnmmal action is “the pr Dcaedmg by wluch a party
' charged with a public offense is accused and brought to trial and punishment...

76 A writ of coram nobis.permits the court that rendered Judgment to rcconstder it and give 1al1e,f
from errors of .LE.C-T.

"7 In re Clark (1993) 5 Cal. 4th 750 766.
78 11 re Barpett (2003)31-Cal4th 466, 476, fn. 6.
7 See <http://www.hcre,ca.gov> as of April 28, 2006,
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e Pr epare and file response to the motion: Effectlvc January 1, 2001, to file & 1asp0nse fothe -
motion for testmg, if any, by | the district attorney “within 60 days of the date on which the
Attorney Genetal'and the district attorney are served with the 1110t10n, uriess'a contmuancc is .

_granted fm good cause (Pen Code, § 1405 subd (c)(Z))

N Provnde prmr lab reports and data' W’hen the ev1dence was sub_]ected to DNA or. other

"+ . forensic tastmg pwvmusly by either the pmsecuhon or defanse the prosecutlon or defense, .
whmhever pr &viongsly arderad the testmg, plowdes all pa;jt"lgs Emd the court wuh access to the' )
DNA or othaz bmloglcal ewdence testlng effectwe Ja.nuary 1 2001 (Pen Code § 1405
subd. (d)). S : ;

© Apree on a DNA iab Effectwa Ianualy 1, 2001 for the pubhc defendel and thc chstuct
afforney to agree on a DNA testmg labmatmy (Pen Codc § 1405 subd (g)(2)) '

o Writ review: Effectlve January 1, 2001 pxepaw and nle petmon or 1esponsc t0 petltlon fcn_ ,
writ review by mdlgent defense counsel and the distnct attorney of the trial-court’s decigion -

on the DNA-testing mo‘non (Pan Code, §1405 subd. N Cr e BT

‘Because preexisting law dld tiot 1sq1.ure locl entities fo pérfoirn the four ﬂthVl‘tlSS listed above,
the Compmission finds that they.constitute a new: program or h1g1131 Ievel of service within the
meamng Df article XIII B, section. 6. z .

Retain biological material: The test claim statute requires ‘the appropuate govmnment entlty

to retain all biological material that is secured-in connection with a criminal cese for the period - -
of thne that any. person remains incarcerated in connection with that case (Pen. Code, § 1417.9,
subd. (a)) The Californid’ Attomey Gﬂnexal hag opmed that tlns does not require, retention of

blOngﬂlﬂcﬂl mateual in connectmn w1th B rmsdemaanm conwc’non but only apphes fo. felony
cases. ‘ :

Although pleemstmg law mcludes a law snfmcement duty to presawe cwdence that might be ‘
expected to piay & significant role in the suspect s defenge, that duty 18 hmlted The Cahfonua __
~ Supreme Court outlined the lumtatlon ns follows: :

The state's respousibility [to preserve ev1dcnce] is nu*thm lnmtr:d when the
.defendant's cha]lenge 1s'to "thie failurg of the State to preseive evidentiary -
material of which ho more caii Bg said thian that- it conld havé been subjectéd to _

- tests, the regilts of which m1ght have excfierated the defendant:! [Citations - - b
omitted.] In suth'case, "unless a crirdinal deféndant can show bad faith on'the "7
part of the police; failure to preserve potentidlly useful ewdence does not = -

- constitute a defial of due process of aw." [Cxtatmns omitted: ] T '

Thus, the preexisting duty to retain. b1olog1ca1 ev1dance is. lnmted when the mateual hke DNA
and other biological material, ‘could have been subject to tests, tha 1esu11.s of which nnght have

088 Opmlons of the California Attorney Genergl '77 (2005)
B People v. Farnam (2002) 28 Cal. 4th 107 166
"2 Ibid. |
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exonsrated the defendant.” Moreaover, before the test claim statute, there was no duty to Ietam B .
biolo glcal ev1dcnce past the date of conviction or when the ‘umc for appaal had expired. ' Q

Therefme the Commission finds that effective January 1, 2001 it is & nsw program or higher
level of sérvice to retein DNA or other blologlca] evidence secured in connection with a felony -
case fm the penod of time that eny person 1e,ma1ns mcmcerated in colmactmn with that case. - - '

“Tssué 3: Does the test claim legls[atmn 1mpose “costs mandated by the state” thhm the |
' meanmg of Government Code sections 17514 and 175567 - :

In order for the test claim statute to impose a reimbur seble state-mandated program LllldBl the
California-Constitution, the test claim legislation must impose costs mandated by the state,® In-
nddition, no statutory exceptions listed in Government Code section 17556 can apply. '
Government Code section 17514 defines “cost mandated by the state” as follows:

[Alny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1973, or
ay executive order implementing any statute enacted on or after January 1, 1975,
which mendates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIIT Bof the California Constitution.

With the test claim, claimant files & declaration that it “is incurring costs, well in excess of $200
per annum, the minimum cast that must be incurred to file a claim in accordance with
Government Code section 17564(a).”

Government Code section 17556, subdivision (e), precludes reimbursement for a local ageney if:

[t]he statuts or executive order provides for offsetting savings to local agencies or school e
districts which result in no net costs to the local agencies or school districts, or includes

additional revenue that was specifically intended to fund the costs of the state mandate

in an amount sufficient to fund the cost of the state mandate. [Emphasis added.]

The issue, therefore, is whether there is sufficient additional revenue to fund the program. The ‘
Comymission finds that there is not, C :

.Penal Code section 1405, subdivision (i) states:

(1) The cost of DNA testing ordered under this sectlon shall be bome by the statz
or the applicant, as the court may order in the interests of justice, if it is shown
that the applicant is not indigent and posses the ability to pay. However, the cost
of any additional testing to be conducted by the district attorney or Attorney
Genal al shall not be borne by the convicted person.

(2) In order to pay the state’s share of any testing costs, the 1ab01atory designated
in subdivision (e) shall present it bill for services to the superior court for
approval and payment. It is the intent of the Leglslatur= to appropriate funds fcn
this purpose in the 2000-01 Budget Act. .

83 Lucia Mar, supra, 44 Cal, 3d 830, 835; Government Code section 17514,
B4 The current requirement is $1000 in costs (Gov. Code, § 17564 s amended by Stats. 2004

ch. 890). " coo © e
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_ As to the DNA testmg, there is no local en‘nty expendlture fo1 this testmg because the statute
calls for the state ot apphcant to pay fm it, “Howeveér, there istio similar promise of fundmg fe_;
@  ~the other activities’ ‘mandatsd by the tést glaim stahite.” The1efore, ‘the’ Corm'msszon fmds that S
‘ SllblelSlOll (1) of sectlon 1405 toes not pr eclide reunbmsement for the t&st ¢laim. - e -, o ’ R

RESY LRI

" In eddmon the claimant indjcated receipt of 2 $1 60 000 grant from the-Office of Criminal
: ‘.TLISthB Planning (State of Cehforme) for’ providing’ 1epresentat10n to former public: defender
' ehems who 1equest counsel for DNA-testmg ‘motions: R T T :

' The1e is no ewdence in the record ths.t thiz- grant eons’ututes addmonal 1evenue speelﬁeally

- intended to fund the costs of the stite mandate in an-amount sufficient to fund the cost of the
state mandate,” The grant was only for mdlgent counsel or public defender expenses, and. was .
not intended to fund evidence retention or other activities 1equ1red by the test claim statutes
Thelefom whiile this grant would be considsied an ' offset of & expenses in¢urred under the
statute,*® it does nat pleolude reunbm sement for the state-mandeted plo gram

Therefore, the Commission firids that the test claii stanites unpose ‘costs mandated by the state
-within the meaning of Goverfinient Code section 17514, and that the p1 eclusmus 11 Govemment
. Code section 17556 do not apply. = . e . = :

CONCLUSION

The Cornrmssmn finds that the test claim leglslatl on imposes a reimbursable state-mandated
program on local agencies within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 175 14 to pel“folm the following activities:

@ ° Represenfatmn and investigation; For md1gent defense eounsel mvesngatmn of the DNA-
testifig ‘and representation of the convicted persen (except for drafting and filing the DNA-
’cestmg rnotlon) sffective January 1, 2001 (Pen Code, § 1405, subd (c) as added by Stats,
2000 eh B21).-

) Prepare and file mutmn for DNA testing & repr esentation: If the person i8 indigent and
les met the statutory requirements, and if counsel was not previously appointed by the cowt,
for counsel. to prepare and file a motion for DNA festing, if appropriate, effective.

January 1, 2002 (Pen. Code, § 1405, subds. () & (b)(3)(A)). Also, providing notice of the-
motion to “the Attorney General, the district attmney in the county of conviction, and, if
lmown, the governmental agency or laboratory holding the evidence sought to be tes‘ced” 18

mandated as of January 1, 2002 (Pen. Code; § 1405 subd. (e)(Z))

o Prepare and file response to the motion: Effeetlve January 1, 2001, to prepare and file a
response to the motion for testing, if any, by the district attorney “W1thm 60 days of the date
on which the Attomey General and the district attorney are served with the motion, unless a
contmuance is granted for good cause” (Pen. Code, § 1405 subd. (c)(2)).

o Pr ovide prior test lab reports and data: When the ev1denee was subjected to DNA or Dﬂlel o
fmensu_: testing p1ey10uely by either the pmseeutwn or defense, the pmseeuuon or defense,

8 Lettel from J, Tyler McCauley, County of Los Angeles September 19 2003 page 5,
@ 86 Cahfom.la Code of Regulations, title 2, section 1183 1, subdmswu {(8)(7).
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. whichever previously ordm ed the testing, prowdes all partles and the court w1th access to the '
labmatory reports, underlying data, and laboratory notes pr eparad in connection. with tha Q

~ DNA or other bmlogmal ev1dr3nce testing effectwc Ja.nuary 1, 2001 (Pen, Coda § 1405, subd. . -
@ T
\ ' o Aglee ona- DNA lab Effectwe Janualy 1, 2001 fcn the' pubhc defendel and the. dlstnct
- attomey to agree'on aDNA~testmg laboratmy (Pen. Code; § 1405 subd (g)(Z)) '

ol “Writr revxew' Effective January I; 2001, prepa.re and file pa‘ntlon B 1esponse to petltmn fcu o
writ feview by indigent defense counsel and the district attorney of the frial-court’s decision

on the DNA- testmg motmn (Pen: Code § 1405/ subd, (]))

o Retain b:ologlcai materxal Effectwe Janumy 1, 2001 retain ell bmlogwal matenal that is
secured in connection with a felony case. for tlie period of time that any. person remains
incarcerated in connectlon w1th that case (Pan Code 3 1417 9 subd (a))

The Commission ﬂnds that all othex statutes in the tust claim; 111011.1d1ng holding a'hearing on the
DNA- testing motion, are not a reimbursable state-mandated program within:the maanmg of
article XTII B, section 6 and Government Code section 17514

. . ®
. e N )
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‘ DRAF DRAFT PARA_METERS AND GU]])EL]NES{_ )
® . " Penal Code Sections 1405 &d 1417, . .
' _ Statutes 2000, Chepter 821 Statutes. 2001 Chaptel 943
Po.s't C’onvzcz‘zon DNA Cothmceea’mgs (00 TC 21 01—TC 08)
N County of Los Angeles Clannant ‘l R

L SUMNLARYOFTHEMANDATE L e L .
On July’ 28 2006 the Comnussmn on State Mandates (Comunssmn) adopted a Statemeni 01”
Decision fmchng that the test claim legislation imposes a reimbursable state-mandated pro g;am_ :

on local agencies within the meaning of article XIII B, section 6 of the California Constmmon
and Government: Code see’non 17514 to perfmm he followmg aetmtles s - '

J Representatlun and 1nvest1gatmn Fm mdwent defense counsel mvestwatmn of the
' DNA testmg and 1epresentahon of. the eenwcted person- (except fDl dreftlng and ﬁlmg .
the DNA iestmg motlon) effective Janualy 1 2001 (Pen.. Code § 14035, subd., (e) as -
added by Stats, 2000 £l 821). - (- ;

o -Prepareand fife mot:on fm DNA festing & repr esentthn Ifthe person is mdagent '
and has mef the statutory fequirements, and if counisel was not p1ev1ously appomted by
the court, for counse! to prepare and file a motion for DNA testing, if appropriate, ‘
. effective Janvary 1, 2002 (Pen- Code, § 1405, subds..(a) & (b)(B)(A)) Also; providing ™
@ _ - notice-of themotion t6-“the Attormey Geneéral;the: district attorney. in the.county of ,
© conviction; and, if known, the, governmental agency or labofatory holdmg the evidence -+
sought to be tested” is- mandated as of January:1, 2002 (Pen. Cade; §-1405; subd (e)(2))

o Pr epare and file response to the motioh; Effective January 1, 2001, to plepare and ﬁle
‘a response 10 the motion for testing, if any, by the district attorney ‘withiii 60 days ‘of'the -
dete on which the Attorney General andthe district atiornegy aré served with the' motmn )
unless a continuance is granted for good eause” (Pen. Code, § 1405, subd; (CH2)Jert s

o Provideprior test.lab reports and.data: When the evidence was subjectedto DNA or-- -+

* ather forensic testing previously by either the prosecution‘or defense;‘the prosecutiof or
defense, whichever previously ordered the:testing, provides all parties and the court'wiﬂi"
access.to the laboratory. reports, underlying date, andlaboratory notes prepared-in:
connection with the DNA: or other. b1010g1ca1 ev1dence testlng effective J auusuy 1 2001
(Pen. Code, § 1405, subd:(d)). :

¢ Agree on a DNA lab: Effective Ianuary 1 001 f01 the pubhc defende1 and the d1stnct
aﬁomey to ag1e= on a ]DNA~test1ng laboratoly (Pen Code § 1405 subd (g)(2))

° Wl it 1 eview: Effectwe J anufuy 1, 2001, prepare and ﬁle pe’u’uon or 1esponse to peutmn, :
' for writ Teview by. 1nd1gem defense counsel and the district attorney of the trial-court’s
dee181on on the DNA testmg motion (Pen Code, § 1405 subd. (]))

0 ) o 3 i - - R
. o ) " .
. . “ s om o - ' ot ’ Bl
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e Retain biclogical materlal Eﬁectlve January 1, 2001 retam alI blologlcal material that
" ig gecured in connectmn with-a felany case for the penod of time that any person remains.
‘incarcerated in connactmn w1th that cdse (Pen. :Code, § 1417 9, subd ().

- The Commission found that all othal statutes in. the test claim, mcludmg holdmg B hemmg on ‘the
: DNA- testing mo‘non are not a mebursabIe state-mandated program w1thm the meanmg of
'tm]e X B, sechon 6 and Government: Code sccﬁon 17514 '

IL ELIGEBLE CLAHV[ANTS

Any cn'y county, and c1ty and county that incurs 1ncr=-ased costs as & result of thls IBHDbUI sable
state-mandated pr0g1am i3 eligible.to claim reimbursement of those costs,

111, PERIOD OF REHV[BURSEMENT o i :

- Government Code section 17557 subdmsmn (c as ame.nded by Statutes 1998 chaptel 681 states
that a test claim shall be submitted on or befora June 30 followmg ! glven ﬁscal year to estabhsh
eligibility for that-fiscal yedry The- Cmmty of Los A11g31=s filed-the test’ ¢laim on June 29, 2001,
establishing eligibility.for fiscal yesi'1999-2000. However, the operative date of the st claim
statutes, as enacted by Statutes 2000, chapte1 821, 15 Jaiivary 1;2001. Addltlonally, Penal ‘Code
section 1403, as amended by Statutes 2001, chapter 943, is operative Janiiary 112002, Theiefore,

. costs incurred pursuant to, Statutes 2000, chaptc1 821, are re:mbmsabla on or afte1 January 1, 2001,

and costs inéurred piirsuant to Statutes 2001 chaptez 943, arc reunbmsable on or after
January 1, 2002

Actual costs fm oue ﬁscal year shall be mcluded in each clalm Estithated costs of the
subsequent year may be included:on the same claim, if applicable.s Pursuant to Government
Code section 17561, subdlwsmn (@)(1)(A), all glaims for reimbuirsement ofinitial fiscal y&ér -

costs shal] be submitted to.the State Controller within 120 days of the1 issuance date’ for ﬂ.l&”
claiming’ mstrucuons

— g

If the total- costs f01 a given.fiscal, yeeu do not excaed $1 000 no 1em1buxsement shall be allowecl
except as othelw1se allowecl by Government Code section 17564, :

1V. REII\{BURSABLE ACTIVITIES

To be eligible fo1 mandated cost 1exmbmsemant for any . I1scal wyear, only.actual'costs may be” "
claimed. Actual costs are those,costs aciually incurred to lmplament the mandated.activities.
Actual costs must be traceable and supported-by source.documents that show the validity'of such
costs, when they were.lncurred,. and their relationship to the reimbursable activities. A source”
document is a document:created af-or.near the same time the actual cost was incurred for the
gvent ot activity in qucstwn Source documents may include, but are not limitéd to employee
time records or tlm.e lo gs, sxgn-m sheets, mvmces and receipts. -

Evidence cor.tobm atmg the source documents may iclude, but.ig not 1n:mted to, w01ksheets, cost
allocation reports (system generated), purchase orders, contracts, acrendas training packets, and
declarations,” Declarations must include a certificatisnior declaration; statmg, *T certify (or -
declare) under penalty of perjury under.the laws.of the State-of Califorria that tle foregding’is -
true and correct,” and must furthér comply.with the requitéments of Code of Civil Procedure
section 2015.5. Evidence cotroborating the source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government .
requirements, However, corroborating documents cannot be substituted for source documents, =
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. The claimant is only allowed to claim and be raunbursed for increased costs for reimbursable
activities ]dentlfled below. Increased cost is limited to- the cost of an act1v1ty that the claunant is
@ . required to mcul as aresult of the mandate. - :

For edch Bll glble clsumant the fol]owmg acixvmcs are 1311nbu15abls

A -Representation and mVestmat]on Rezmbursement period begzm Januar y 1, 200]

1 For mdlgant dufense counsei uwestlgatmn of tha DNA 12 stmg and 1epresentat10n of the
conthed person. (cxce.pt for draftmg and filing the DNA- tcstmg niotion) (Pen Code, -
§ 1403, subd. (c) as added by Stats 2000, ch, 821), '

B. Prepare and file motion for DNA testing & 1euresentat10.1 Rezmbw semenr per zod begins
January 1, 2002,

1. Ifthe pe1son is indigent and has met the statutory requirements, and if counsel was not
_previously appointed by the court, for counsel to prepare and file a motion for DNA
testing, if appropriate (Pen, Code, § 1403, subds. (a) & (b)(3)(A)).

Providing notice of the motion to “the Attorney General, the district attomey in the
county of conviction, and, if known, the governmental agency or laboratory holding the
smdencc sought to be tested” is mandated (Pen. Code, § 1405, subd. (¢)(2)).

C. P] eDar _and file response to the motion, Reimbursement period begins January 1, 2 001,

3]

I Pr epare and file a response to the motiox for testing, if any, by the district attorney

“within 60 days of the date on which the Attomey General and the district attorney are
- served with the motion, unless a continuance is granted for good cause” en. Code,
@ § 1405, subd. (c)(2)).

c D, Prowda prior test lab revorts and data, Reimbursement per rod begins January 1, 2001,

L ‘When the evidence was subjected to DNA or other forensic testing previously by either
#the prosecution or defense, the prosscution or defense, whichever previously ordered the
testing, provides all parties and the court with access to the laboratory reports, underlying
data, and laboratory notes prepared in cormection with the DNA or other biological
evidence testing (Pen. Code, § 1405, subd. (d)).

E. Agree ona DNA lab. Reimbursement IJer'ioa" begins January 1, 2001

1. For the public defender and the district attorney to agree on & DNA- testmg laboratory
(Pen. Code, § 1405, subd. (g)(2)).

F. Wit review. Reimbursement period begins January 1, 2001

i

1. Prepare and file petition, or response to patitioﬁ, for writ review by indigent defense
counse] and the district attorney of the trial-court’s decision on the DNA-testing motion
(Pen. Code, § 1405, subd. (3)).

G. Reta'm biological material, Reimbur sement period beging January 1, 2001,

1. Retam all biological materjal thet is secured in connection with a felony case for the
period of time that any person remains incarcerated in connection with that case

6' (Pen Code, § 1417.9, subd. ().
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_ Each of the followmg cost elements must be 1dant1ﬁed for each relmbmsable acnwty 1dent1ﬁed
_ in Section IV, Reimbursable Activities, of this document. Bach claimed reimbutsable cost must -

be supported by source documentation as described in Section IV Addltlonally, each
' reunbm semant claim must be ﬁled in a tlmely manner. :

AL DlrectCostReDortmg o T . ‘

V. -CLAIM PREPARATION AND SUBMISSION : o o l
{
|

'Dlract S08ts are thost costs 1ncurred spemﬁcally for the 1e1mbursablc activities. The followmg o
direct costs are eligible for 1'=1111bu1s==ment

1 Salanes and Bensfits. -

Report each employee implementing the reimbursable activities by name, job
 classificetion, and productive hourly rate (fotal wages and related benefits divided by

productive hours). Describe the specific reimbursable activities performed. and the hours
devoted to each reimbursable.activity pelfouned : :

2. Materials and Supplies

Report the cost of materials and suppliés that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed &t the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an approprlate aud TECO gnized
method of costing, conswtenﬂy applied.

3, Contlacted Services

Report the name of the contractor and services ps erformed to implement the re1mbursable
activities, Ifthe contractor bills for time and materials, report the number of hours spent
- on the activities and all costs charged. If the contract is a fixed price, report the services
that were performed during the period covered by the reimbursement claim. If the
contract services are also used-for purposes other than the reirmbursable activities, -only
the pro-reta portion of the services used to implement the reimbursable activitiés can be
claimed. Submit contract consultant and attorney invoices with the clalm and &
description of the contract scope of services. o,
4, Fixed Assets and Equipment
Report the purchase price paid for fixed assets and equipment (including computers)
necessary fo implement the reimbursable activities. The purchase price includes taxes, |
delivery costs, and installation costs. If the fixed asset or equipment is also used for -
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbuisable activities can be claimed,

© 5, Travel

Report the name of the employee traveling for the purpose of the reimbursable acti}fi'ﬁes‘;.
Include the date of travel,-destination point, the specific reimbursable activity tequiring
. travel, and related travel expenses reimbursed to the employee in-compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
“element A.1, Salaries and Benefits, for each applicable reimbursable activity. Q

-
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. B Indiract Cost Rates

: Inchreet costs sre costs that are 1ncurred for a cominon or _]0111t purpose beneﬁtmg more ’dmn one:” K

- program, and are not directly’ asszgnable toa partlcular department or program without efforts - R
dlsploportlonate to the result aclne\fed Indn eet costs may mclude both (1) ove1head costs of the o
unit performing- the ms.udate and (2) the costs ‘of the cenfr al gevemment ser v1ces distr 1buted to;.
' 'the other depaﬂmemts based on a systemstlc and raimnal ba515 thr ough B cost allocatum plan

' Compensstlon for indirect costs 15 eligible for reunbulsement ut111zmg the pr ocedure pr ov1ded in ; _i:

* the-Office of Management and Budget (OM_'B) Circulat. A §7. ‘Claimants have the optiof of i
using 10% of ditsct labor, excluding fringe- benstits, 01 pr epaung an IJJdu ect Cost Rate Proposal
(ICRP) if the indirect cost rate clsuned exceeds 10%. - - :

If the elalmaut chooses to prepeue a1l ICR.P both the dllBut costs (as deﬁned_ ,,,,
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capltal
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unaliowable costs‘must-be ihéluded irf the-direct: cests if ﬂJey '

represent actwmes to which indirect costs.are properly allocable. - .

The distribution bage may be (1) total divett costs (excludmg capital expendituies and Gther
distorting items; sticli &s pass-thmugh funids, msjm sibcotitracts, &tc.), (2) dIIBGt salalles and
wages;-or (3) another: ‘base whlch 1*=sults i an eqmtable dlstnbuhon ' ' -

In. caleulatmg an ICEP, the elaunant shall have the choice of one of the followmg
methodologies:

1. The allocatlon of, allowab]e mdn ect. costs (as deﬁned and. deserlbed in OMB Cueulal
A-87 At‘taelunen’cs A and-B) shal] be aecomphshed by (1) class1fyu1g a department’
- total costs for the base period as either direct or mduee’t and (2) dwxdmg the total
" allowable indirect costs (net of applicablé credits) by an equitablé distribution bass,
" The result of this.process is an indirect cost rate which is used to distribute indirect -
- costs to rnandates .The rate should be.expressed as a pereentage which'the total
amount aliowable indir gct costs bears to the base selected; or . ¢ -, ..

. 2. The aliocation of allowablé mdu ect costd (as"defined: and desenbed in OMB Cif eul
_A -87 At‘taehments A end B) shall be aceomphshed by (1) sepa1atmg 8 departmeut
s into: gmups sich as divisions or sectmns and fhen classifying the’ d1v151on sor
section’s total costs for the base period as either direct or indirect, end (2) d1v1d1ng
[he total allowable indirect costs (net of appheable credits):by an‘equitable -
. distribution-base: The result of this process is an indirect -cost rate thatis usedto -
distribute indirect costs to mandates. The rats should be expressed 2s B percentage
" which thé tatal amount allowable mdu ect Costs bems to the Base seleeted '

V1. RECORDRETENTION

Pursuant to Goveuunent die sectmn 17558 3, subdmsmna(a) d relmbulsement claim fo1 actual
costs filed by 2 local agency or school district pursuant to this chapter! is subject to the initiation
of'an audit by the Controller no later than three years after the date that the actual reimbursement
claim is flled or last amended, whichever is later. However, if no funds are appropriated or no

payment 1s made {0 a claunant for the program for the ﬁseal year for which the claim is filed, the

' This refers to Title 2, division 4, part 'i‘, chapter 4 of the Goyermnent Code, . :
o Draft Pau ameters & Guidelines
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time for the Controller to initiate an audit shall commence to run from the date of initia] payment -

of the claim. Ii'any casé, ad audit shail Be completed nat later than two years -aftertiie date that
- the audit is commenéed. All documents used to support the 1elmbuzsable actmtles as described ‘
in Section IV, must be eteined dunng the penod subject to audit, If an midit Hias been initiated
- by the Controller dmmg the peried subject to audlt the JEtBntlon pemod is extendad unul the z

B ultunate 1esolut10n of ALY aucht ﬁnchngs

V]I OFFSETT]NG SAVINGS AND REHVIZBURSEI'VIENTS

S Any off3°ttu1g savmgs the claumaut expenences in. the same program as a 1esult of the same -

- stafutes or executive orders found. to contain the mandate shall be deducted from the costs

~claimed. In addition, reimbursement for this mandate from eny source, including but not limited
to, service fees collected, federal funds, and Dﬂ]BI state fu.nds shall be 1dent1ﬁed and deducted
from this claim. .

VIIL STATE CONTROLLER’S CLATMING INSTRUCTIONS

Pursuant to Gevernment Code section 17558, subdivision (b), the Controllér shall issue claiming
instructions for each mandate that requires state:rsimbursement not later than 60 days after
receiving the adopted parametms and gmdclmas from the Comimission, to assist local agencies
and school districts in claiming costs to be retmbursed. The claiming ingtructions shall be
derived from the test claun decision and the parametars and gLIldGllllBS adopted by the
Commission. ;

- Pursuant to Government Code section 17561 subdivision (d)(l) issuance of the claumng
mstmctlons shall consntute a notlce of the 11ght of the local agencles and school dxstncts ie) ﬁle

IX. REMEDIES BEFORE TI-IE COI\MSSION

Upon request of a local.agency or school district; the Commission shall rewew ‘the claxmmg
instructions issuéd by the State Contioller or ary othier autliorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines thaf the claiming instructions do not conform to the parametets and-
guidelines, the Comnnssmn shall direct the Conty olle1 {0 mochfy the claiming instructions.and
the Controller shall modlfy the clam:ung mstmctmns to confmm to.the palameters and cuidelines

as directed by the Con:umssmn T

In addition, requests mey.be made to amend parameters and gu1delmes pmsuant o Govemment
Code section 17557, subdivigion (d), and Cahfmma Code of Regulahons fitle 2 sectxon 1183 2.

X LEGAL AND FAC‘TUAL BASIS POR THE PARAI\IETERS AND GUD)ELINES

The Statement of Decision is le gally bmdmg on all parties and provides the l2gal and Iactual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The adm_lmsha.twe 1ecmd mcludmg ‘the Statement
of Demsmn, is c-n ﬂle w1th the Cmmmssmn ' - "

El
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g Jeopisebaicnle e
Onginal List Date; . 7/6/20001 Malling Information: Notice of adopted SOD
" | ast Updated: 71712008 B - e -
@.ist Frint Data: 0B/07/2008 o ) ) - Mailing List
Claim Number: = 00-TC-21, - _ _ AR
IssuB! . - . Post Conviction: DNA Court F‘roc'ieedlngs'_

o -_F:c;l'atéd M.atfer(s) - - ) Lo S

01.TC:08 " Post Convicfisn: DNA Gourt Proceedings Test Claim Amendinent (00-TC-21)
TO ALL PARTIES AND INTERESTED PARTIES:"

Each commisslon mailing list Is contlnuously updated as requests are recefved to include or remove any party orperson
on the maillng flst. A cuiment malling iist Is provided with commission corespondance, and & copy of the current mailing
list Is avallable upon raguest at any time.. Except as proﬁdéd otherwise by commission rule, when & party or Interested
party files any written material with the commigsion concerning a clalm, It shall simultansously serve a-copy of the written

- material on the partles and interested parties to tha claim idéentified on the mailing list provided by the commission. (Cal.
Code Regs., tit 2, § 1181.2)) '

iy, Leroy Baca . i
|_os Angaias Couniy Sherlffs Departmant
4700 Ramona Boulevard

Tal:  (323) 526:5541

Monieraey Park; CA 91754-2168 Fax: {323) D00-0000
Mr. Jim Spano .
_ State Controller's Office (3-08) '  Tei:  (918)323-5849
mlwsmn-omugﬁs :
' 00 Capltol Mall, Sulte 518 Fax; {518) 327-0832

Sacramento, CA 55814

Executive Director
California Stale Sherifis' Association
P O Box 980790 . ' .
West Sacramento,-CA 95798 . Fax:  (918) 375-8017

Tel.  (916) 375-8000

Ms. Susan Geanacou

Departmani of Finance (A-15)
915 L Strest, Suiie 1180 :
Sacramento, CA 95814 ' | Fax:  (918) 324-4B88

. Tel.  (916) 445-3274

Mr. Leonard Kaye, Esq. ] v Claimant
County of Los Angsles C '
Auditor-Controller's Office !

500 W. Temple Strest, Room 603 - ! Fax: (213) 617-8106 .
Los Angeles, CA 80012 : ' .

Tel:  {213) 974-8564

Mr. Mark Sigmean
Rlverside County Shefiffs Office Tal: (251) 855-2700

4085 Lemon Strest , .
@ ' . . Fax: (951) 955-2720

Page: 1
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P O Box 512

Rhverside, CA 82502 o
Mr, Davd Wellhouse - P = . : — — :
David Weflnoyse & Asgocaates. Ine. "o , " Tal . (916) 368-8244 o e
9175 Kiefer Blvd, Sulte™121 L ‘ | g '
Secramento, CA 95826 . .. . .- Fax  (91B)368-5723
T, Slewe Kall .-

"+ Californie.State Ass'oclat'l_qn of Countlés
_ 1100 K Street, Suite 101 +* ST T _
Sacramento,.CA §5814-3841 . _ : - Fax:-  (31B) 441-5507

< Tel:, . (918) 3277523

Mis, C‘.indy_ Maonfort
County of San Bemardino
Office of the Dlstrlct Attorney

316 No. Mountain View Avenue Fax: '.
San Bemnardino, CA 92415-0004

Tel: (808) 387-6631"

Saot. J. Bricker

Alameda County Sherlffs Dfiice
15001 Foothll) Bhvd, .
San Leandro, CA 94578-0192 . “Fax:  (510) 667-3854

Tal: (510) 667-3609 .

~ M. J. Bradiey Burgess
Public Resource Management Group
1380 Lead Hill Boulevard, Suite #106 .
Rosevile, CA 95661 ' Fax: {918)877-2283

Tell " (916) 6774233

Ms, Ginny Brummels

State Controiler's Office (B-08) -
Division of Accounting & Reporting . _
3301 C Streat, Suite 500 o Fax: (818) 323-8527
Sacramento, CA 85818 o :

Tel: (918) 324-0256

Ms. Sharon K. Joyce

Department of Corrections
. Legal Affairs Division

F.O. Box 942883 - - Fax:
~ Sacramento, CA B84283-0001

Mis. Julia Baéco :
Department of Justice (D-08) o Tel:

1 {918) 227-3854
4949 Broadway, Room B243 _
Sacraments, CA 95820 » ~ Fax:” (3918) 00D-0000

Ms, Carla Castaneda _ :
Department of Finance (&-15) Tel:' ' (916) 445-3274
915 L Street, 12th Floor )

Fax: {816) 323-9584 . -
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Sacramento, CA 95814

Mr. Alian Burdick :

U MAXIMUS A - : Tel: - (916) 485-8102
@320 Auburn Blvd,, Suite 2000 : : "

Sacramento, CA 95841 o S Fax (916) 4850111

“Mr. Ja’mJaggers N o .

ST Tel:  (916)B4B-8407 " -
P.O. Box 1883 . o S S -I - __

‘Carmichael, CA'B5B09 "~ - © 7 o et el e Fays L (916) BAB-BAD7

Wi Glen Everroad

City of Newport Beach . . I (949) 8443127
3300 Newport Bhwd, , _
P. O. Box 1788 ‘ - Fax:  (948) 644-3339

Newport Baach, CA 592659-1768

Mis. Bonnle Ter Keurst

Ccunty Of SEn BEr‘nard’nD R ) _ Tel (909) 386"8850
Offica of the Audltor/Controllar-Recorder ‘ ’
222 West Hosphallty Lans | . Fax;  ({909) 386-8830

San Bernardino, CA 9241543018

Wis. Beth Huliter - i ,

Centration, Inc, ' Tl (B66) 481-2621
570 Utica Avenue, Sulte 100 :
~ancho Cucamonga, CA 81730 Fax: (B6E) 481-26B2
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EXHIBIT B

'COUNTY OF LOS ANGELES
DEPARTMENT OF AUD[TOR-CONTROLLER

KENNETH HAHN HALL OF ADM!NISTRATION
- - B50DWEST TEMPLE STREET, ROOM 525 -
U . '.0S ANGELES, ‘CALIFORNIA 9001252766 . "
R PH_ONE (213) B74:8301 FAX; (213)626-5427. - 1@
JTYLERMCCAULEY I
. AUDJTOR CONTROLLER e S

| A_ugtj;s_'{zz',‘zooa”’ |

Ms. Paula Higashi ~~ .~~~ . -
Executive Diractor . I -
Commission on State Mandates

800 Ninth Street, Suite 300

Sacramento, California 95814

Dedr-Ms. Higashi:

Los Angeles County
Proposed Parameters and Guidelines [F’s&Gs] .
Post Conviction: DNA Court Proceedings CSM-TC-08

Pursuant ta the, Cahforma Coda of Regulations; title’ 2 sectlon 1183 12, subdrvrsmns '
@ (b) and (c), we are fmng our proposed P5&Gs which address specific reifbursable’
activities reascnably:necessary in implsmenting the subjgct program. -l addition; we
recommend a .‘reasonablg. relmbursement methodology to srmpllfy clalmmg and -
reduce administrative costs.; ‘ -

Leonard Kaye of my staff i is available af (213) B74-8564 to answer ques’uons you may
. hava Concernmg thrs submrssmn |

Very tru[y yours

J. Tyler McCauley
Audltor Controller

JTM JN: LK
Enclosuraa

“To Enrich Lives Through Effective and Caring Service”
143 -




: . Los Angeles County
Pa1 ameters and-Guidelifiés [Ps&Gs] Narratlve e
Post Conwctlon DNA C0u1t P1 oceedmgs ICSM 00-TC-21, 01 TC 08]

: The County of Los Angeles [County] herem Iﬂes palameters and guldehnes >

. [Ps&Gs], in accordancé; with the California Code of Regulations, title 2; section | o

1183.12, subchwsmns (b) and (6), for the Post Conviction: DNA Court Proeeednzgs":
. program. Thesé Psé&Gs "address specific reimbursable "activities . which are
reasonably necessiry.in perfornmug mandatory duties and which are encompassed

by the Commission on State Mandates [Comimission] ﬁmdmg demsmn adopted on: -
July 28, 2006. 4 :

In addition, a ‘reasonable reimbursement methodology’, Permifted under
.Government Code section 17518.5', is recommended in order to simplify. the
administrative claiming process and reduce costs.

Landmark Legislation W

IR S an .
Ly e d coem '... AP

The Post Convu:tlon DNA Court Proeeedmgs leglslatmn is a. key landmalk in
California’s- efforts to. provide: a post-conviction remedy- for .convicted - felons. 4o
obtain deexynbonuelem acid (DNA)-testing -of blologlcal_e\ndence.. Thls..pest-.-
conviction. remedy applies to cases where' biological evidence is available and is-
previcusly untested or tested by a less reliable test, and'where' 1dent1ty of the
perpetrator was an 1ssue

The Post Conviction: DNA Court Pr oeeedmgs program is eomplex The test ela1m
statutes detail how a defendant files a motion to obtain DNA testing and what
conditions must be met before the court grants the testing motion. The statutes also
estabhsh procedures and timelines for the retention of bmlegwal ewdence

T Section 17518.5. defines a "Reasonable reimbursement methiodology® as “... a formula for
réimbursing local agency and school district costs mandated by the state that meets the following
. conditions: (1) The total amount to be reimbursed statewide is equivalent to total estimated local
agency and school district costs to implement the mandate in a cost-efficient manner, (2) For 50,
percent or more of eligible local agency and school district claiments, the amount reimbursed is
estnnaled to fully offset their projected costs to unplement the mandate in a cost-efficient
manner”’

! In this matter, the pertinent parts of this legislation are Penal Code sections 1405 and
1417.9 as added or amended by Statutes 2000, Chapter 821 and Statutes 2001, Chapter 943,
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Conmmssmn’s Decision-

..,.

the test elalm 1eg1slat1on 1mposes ;! relmbursable state-mandated pmgra.m onlocal
agencies within' the. meaning. of  articlgXIIIB, section 6 of the Cahfonna_ o

= Conshtutlon and Government Code sec’non 17514,

e Cormmigsion deeidea fliat loesl sgeneles“ should -be' reirbursed for
‘impleirienting ceftadin provisions of the pertinerit {*test claim’] 1eg1slat10n On'y pages.
29-30 of Comrission’s ‘Statement’ of Décision’, thes# #Feimbursable provisions.

were grouped into general eategones herem labeled as categorles A through G as
follows :

A, “Rep1esentat10n and’ mveshganon For indigent defense counsel
~Investigation ‘0f:the DNA-testlng and representation of:the convicted-
person (except for drafting .and- filing the DNA-testing motion)
effective January 1, 2001 (Pen Code, § 1403 subd. (c) as added by

' .:_Siats 2000 -ch. 821)”

Lo B “Prepa1e and. file motion for DNA testing & replesentanon if the
= person -is indigent -and has met the statutory.requirements, and if
@ .. . counsel was not previously appomted by the court, for counsel to
.-, . prepare; and file:a motion for DNA testing, 4f, appropnate effective
. January 1,2002 (Pen. Code,. § 1405, subds, (a) & (b)(3)(A)). Also,
ﬁ__prowdmg notice of the.motion to “the Attomey General, the. chstnct ,
. attormey inthe county of conviction, and, .if known, the- govennnental.
- agency. or laboratory helchng the evidence sought to be tested” i
mandated as of Ianuaryl 2002 (Pen Code, § 1405, subd (©)(2)).”

“Prepare and file response to.the motion: Effectwe ] anuary 1,2001,
to prepare and file a response to the motion for testing, if any, by the
district -attorney “within 60 days of the date-on.which the Attorney .
General and the district attomey are served with the motion, unless a
‘confinuance is granted for good cause” (Pen. Code, § 1405, subd.

©@)” |
D, “Plowde prior test lab repmts and datar When the ewdenee was
SubJGCth to DNA or other forensic tésting previously by eithet the -
prosecution .or defense, the prosecution or defense, whichever
' plevmusly ordered thé testing, provides all parties and the court with |
@ ' access to the laboratory reports, underlying data, and Iabmatmy notes
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~ prepared in conne'ctjon _with. the DNA..or.other biological evidence -
| tesnng effecuve January 1,2001 (Pen Code, § 1405 subd (d)).”

' “Aglee on.a DNA lab: Efxcctlve January 1 2001, fm the- public
SRR defendel and the district. attomey to” agree on .a DNA testmg“
- labmatory (Pen Code, § 1405, subd (g)(Z)) ” -f :

T‘ ert review: Effectwe J anuary 1; 2001, pwpme and ﬁle petmon '_
or 1esp011se to petition, for writ review by indigent defense counsel -
and the district attorney of the trial-court’s decision on the DNA-

- testing motion (Pen. Code, § 1403, subd. ()).”

G. “Retain biological material: Effective January 1, 2001, retain all
biological material that is secured in connection with a felony case for

the period of time that any person remains incarcerated in connection
- with that case (Pen. Code, § 1417.9, subd. (a)).”

The Commission’s ‘Statement of Decision’ did not include detailed activities
which are ‘reasonably necessary’ in implementing the ‘test claim’.legislation.
These detailed activities are provided herein under Commission’s categories A.
through G. and under a category entitled ‘Inmate Custody and Transportation’.

In addition to the continuing activities, one-time activities which are also
reasonably riecessary in implementing the test claim legislation are included
herein, These one-time activities include; designing and developing computer
software and equipment necessary to identify and retrieve stored biological
material; developing and implementing policies and procedures; and, training
pr ofussmnal staff on DNA testing standards and protocols.

In these Ps&Gs, specific reimbursable activities are grouped into categories:
Indigent Defense Counsel®, District Attorney, Retenhon of Biological Evidence and
Inmate Custody and Transpm“tatlon :

Indigent Defense Counsel

Indigent defense counsel are now required to perform new duties pursuant to
Sections 1405 and 1417.9 of the Penal Code, as added by Chapter 821, Statutes of
/2000 and amended by Chapter 943, Statutes of 2001, the test claim legislation.

* This category includes the Public Defender, Alternate Public Defender, and court-appointed °
indigent defense counsel.
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The reasonably necessary activities required to implement the new indigent

‘defense duties are detailed in the declaration of Jennifer Friedman, Coordinator of -
‘the Los Angeles County. Public Defender Innocence Unit, in Bxhibit B of County®s
Juné-29, 2001 test claim filing with the Commission. Such masonably necessary
actmtles and their’ 1elated Commlssmn 161111bu1 scment components [m bold pnnt] O
areas follows, -t o T ~

A Repr-esentation.andj i'uvésﬁgatioh-

1. Developmcnt and Procedure — plepanng pmtocols adnmnstratwe forms,

meefing with SBS0 advisor and one time activities associated w1th setting up
this unit.
2, Initial Contact — Writing or responding to initial correspondence from

inmates, attormeys or other seeking 1111"01'111&‘[1011 regarding Penal' Code
Section 1405 and 1417.9. '

3. -~»---uInvest1gatmg Claims. — Readmg letters from inmates or those writing on-
“behalf of inmates, retnevmg court files, public defender file, appellate
“counsel files, reviewing files, researching legal, technical and scientific
“issues, interviewing witnesses, subpeenaing records and preparing to write a

motion pursuant to Penal Code Section 1405, Meeting with clients (inmates)

“in person or an the telephone as well as written consultation.

it

B':.'":"’-‘--%Pt'ePal'e-émd file motion for DNA testing & representation -

1. Preparing Motions — includes preparing motions pursuant to Penal Code
Section 1405 and 1espondmg to notices sent pursuant to Penal Code Section
1417.9. . S

|

2. Travel — Travel related expenses associated with meeting with inmate in
connection with preparation of 1405 motion. Travel to and from local court
-houses for purpose of litigating 1405 motions. . -

C. Prepare and file response to the motion

1. Meet and Confer — Consultation and ﬁlaetings with the trial attomeys,
appellate counsel, members of the Altemate Public Defender’s Innocence

4 1 . 1 : ’ .
See Comumission’s reimbursement components on pages 2-3 herein.
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‘Unit, the Post Convmtlon Center, the DA’s Office, the Attor_ncy General, |
: and mdmduals ﬁom Dﬂ‘lBl‘ Innocence Pr OJGCtS

 D. v-Provxde-prior test'lab reports and-’data-. .

I ',DNA Soulce Identlﬁcahon and T1ack1ng mectmg wﬂth Judges ¢l erks law'- ;

'enfomement ‘personnel” Iegardmg pleservatlon .of. evidence: and. locam1g~_ S

_ ev1dence touring 1aw enforcement labs and storage fac111tles
E. - AgreeonaDNAlab

1. DNA Testing Modality Selection — Travel, lodging and related expenses
- associated with research and becoming conversant in newly develc>ped
technological advances in the field of DNA aualy31s

F.  Writ review

1.~ Court — Time spent in court including but not limited to appointment of
counsel, filing of motions and litigation associated with motmns pursuant to
Penal Code Section 1405 and .1417.9.

Me. Friedman states in her declaration, on page 2, that “... duties of attorneys,
support personnel, investigators, and associated services and supplies, mandated
‘under the subject law ... [as detailed above] ... are ... reasonably necessary in
complying with the subject law” and include secretarial and paralegal persomnel as
well as necessary services and supplies, including copymg, long dlstance telephone
calls, DNA analysis training sennnals and travel services. |

District AttOlney

District Attorneys are now required to perform new duties pursuant to Sections

"1405 and 1417.9 of the Penal Code, as added by Chapter 821, Statutes of 2000 and

- amended by Chapter 943, Statutes of 2001, the.test claim legislation. . The.
reasonably necessary activities required to implement new District Attorney duties

are detailed in the declaration of Lisa Kalm, Deputy-in-Charge, Forensic Sciences
. Section, in Bxhibit A of County’s June 29, 2001 test claim filing with the
Commission. Such reasonably necessary activities and their related Commission’s
reimbursement components [in bold print] are as follows.
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A. Representation and investigation
@ . : - h | . ' '
1. Development and Procedure - pr eparing protocols, administrative forms,
" meeting with SB90 adv1so1 and one time aotmtles assoelated w1th settmg up T
. ',__tl'ns umt o e : -

2 Inmal Contact - Wlmng or 1lespond1ng to 1111t1a1 correspondence from .
' inmates, attomeys or other seeking information regarding Pena] Code

Secnon 1405 and 1417.9. '

3. Investlgatlng Clanns - Readlng letters from inmates or- those writing on
behalf of inmates, retrieving court files, public defender file, appellate
- counsel files, reviewing files, researching legal, technical and scientific
issues, interviewing witnesses, sibpoenaing records and preparing to write a
motion pursuant to Penal Code Section 1405. Meeting with clients (inmates)

in person or on the telephone as well as written consultation,

B. - ~Prepare and file motion for DNA testing & representation

1. . Preparing Motions — includes preparing motions pursuant to Penal Code -
@- : Section 1405 and responding to nonces sent pnrsuant to Penal Code Section
20, l‘ ravel — Travel related expenses associated with meeting with inmate in

==connection with preparation of 1405 motion. - Travel to and from local cowt
‘houses for purpose of litigating 1405 motions,

C.  Prepare and file response to the motion

1. Meet and Coufer ~ Consultation and meetings with the irial attorneys,

~ appellate counsel, members of Alternate Public Defender’s Innocence Unit,

the Post Conviction Center, the DA’s Office, the Attorney General, and
_individuals from other Innocence Projects.

D. Provide prior test lab reports and data
1. DNA Soure‘e_Identiﬁoation and Tracking — meeting with judges, clerks, law

enforcement personnel regarding preservation of .evidence and locating
evidence, touring law enforcement labs and storage facilities.




E. Agree on a DNA lab -
L | DNA Testmg Modality Selection — Travel, lodging and related GXpenses. -
. associated with research and becommcr conveisant. in newly developed :

: ) technologlcal advances in the ﬁeld of DNA analysm’ ”

. R "er_t r_ie'wdew.] |

1. Court — Time spent in ccmt including but not limited to appomtment of o

counsel, filing of motions and litigation associated with motions pmsuant to
Penal Code Section 1405 and 1417.9, '

~ Ms. Kaln states in her declarahon_, on page 2, that “... duties of attorneys, support |
personnel, nvestigators, and associated services and supplies, mandated under the
subject law ... [as detailed above] ... are ... reasonably necessary in complying
with the subject law” and include secwtaual and paralegal persomnel as well ag -
necessary services and supphes including copymg, long distance telephone calls '
DNA ana]ysm training seminars, and travel services.

Rctcnhon of Biological BEvidence -

The Los Angeles County Sheriff’s Department is now required to perform new
duties pursuant to Sections 1405 and 1417.9 of the Penal Code, as added by
Chapter 821, Statutes of 2000 and amended by Chapter 943, Statutes of 2001, the
test'claim legislation. In particular, the Sheriff’s Department must now implement
.Section 1417.9, mandating biological ‘evidence. retention and notification

requirements, to ensure that biologic evidence is not destroyed, unless it is not
needed in litigation pur suant to.Section 1405.

Some of the Sheriff’s new duties under the test claim legislation are explained in
the declaration of Dean Gialamas, Crime Laboratory Assistant Director, Scientific -
Services Bureay, in Exhibit F of the County’s June 29, 2001 filing with the
Commission, In perhnent part, as follows: -

“ One—tlme Activities

" Development of Departmental policies ‘and procedures nécessary to
comply with the post conviction forensic testing requirements of the
subject law, which include making the necessary upgrades to the
computer programming and hardware to the Crime Lab’s electronic
chain of custody module,
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@ : Meet and confer with trial attomeys and other counsel 1ega1dmg the
St ' comdmatlon of erorts n 1111plement111g the subJect law. ‘ ‘

_Dlstnbute State Aﬁomey General g Ofﬁce 1ecommendat10ns for

" compliance with’ the subject law, and'in partlcular the ev1dencc wtentmn-_ - --__- e

. oondmons to ensure sultablhty for future DNA testmg ?

‘ Reg:—ndmg comphance with the subrct law, Comlty staff 110t1ﬂed and chscussed'
~ new requirements set forth in Section 1417.9 of the Penal Code. As explamed n:
the declaration of Dean M. Gialamas, Crime Laboratory Assistant Director,
Sheriff’s Department, attached as Exhibit 2 of the County’s September 19, 2003

filing with the Commission: :

“...from May 2002 through August 2002, I had personnel from the

crime lab visit; in person, all 45 numicipal police departments in our
“ e jurisdiction to discuss the new changes in the statute of limitations for
© = the retention of biological evidence. - ‘

.the sheriff Department prepared a letter that was distributed to all 45

@ police agencies and all investigative units within the Sheriff’s
Zw= Department, informing them of the new evidence retention
requirements. |

..the Sheriff’s Department has -incurred costs for the persomnel time to visit

each municipal pohce agency and for the preparation and dlstl ibution of the
letters to each agency _ :

Continuing Activities

Dean Gialamas confinues to indicate in his- declaration, cited. above, that
reasonably necessary activities in implen}enting the test claim legislation includes:

“Training investigative persormel with the Los Angeles County Sheriff's

Department and the staff of 46 independent law enforcement agencies (e.g.

city police departments) to whom we provide crime lab services in the
- methods and p1ocedu1 es necessaly to comply with the subject law.

Initiating contacts to specified parties to seek permlssmn to dlspose of
@ biplogical evidence,
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Identification a:ud traclcmg of evidence that meets the requirements of the
_ subject law to ensure its p1ope1 1eta1mon and stor 2ge.

'Respondmg to 1equesl for b1ologlcal ev1dencc held at the Scientific Sewwes :

‘Bureau of the Tos Ange.les County Sheriff’s Department which has not been”
T evmusly examined: This mvolves a ‘computer-and record” search. for the " .
. location ‘or - disposition. of the. evidence .sought, manual retrieval- .of the L

ewdence and forwarding it to the appr opnate party. '

--Respondmg o 1'equests for the analys1s_ of ev1denc_e held at the Scientific
Services Bureau of the Los Angeles County Sheriff’s Departiment in order to
determine if biological evidence is present and suitable for DNA testing.
.This involves laboratory testing and analysis and the issuance of final report.

Meet and confer with parties (attomeys 111vest1crators etc.) to determine the
sunablhty of DNA testing on the retained evidence in a particular case.

Preparation and traclang of biological ewdence that is sent to agwed upon
private vendor DNA laboratories for testing.

Court testimony on chain of custbdy and: dispo'sition of biological evidence. e'
- This may include the basis and reasons for the disposition of e:wdence
collected prior to tlns subject law,

- DNA testing required of the Los Angeles County Sheriff’s Department
subject to the pursuant 1aw which is not reimbursed by the Superior Coult
due to insufficient funding.”

Additional activities which are reasonably necessary in implementing the retention.
of biological evidence requirements are explained in the declaration of L. Peter
Zavala, Administrative Services Manager III, Central Property and Evidence Unit,
in Exhibit B of the County’s June 17, 2001 filing with the Commission, as follows:

“Ome-time Activities

Development of Departmental policies and procedures necessary to provide
notification, retention and storage services in order to retain and preserve
evidence with bioclogical material in felony convm‘nons pmsuant to the

subject law. - L _ g
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. Meet and. confer with trial attorneys .and .other counsel. regardmg the
@ o eomdmatlon of efforts in 1mplen'1ent11'1g the subjeet law., .

~ Distribute.State Attorney General 8 Ofﬁee 1eoo1m11e11datlons for, eomphanee :
7 with the subject law, and in. parnoulm the ewdenee 1etent1on eonchnons o B
. 'ensule su1tab1l1ty fo1 future DNA testmg - SR
Tram ewdenoe and pmpe1ty custod1ans on storage and 11ot1ﬁeat10n methods_
: procedures necessary to oomply w1th the sub_]eot law TR

One-tlme actwmes in the 1'etentlon of. b1olog1eal ev1denee include the .design,
development, and testing of computer software and equipment necessary to identify
* and refrieve all.biological materials. associated wath a. particular case. Under, prior law,
the EV1dence and Property lnventory Control system {(BPIC); including the :Electronic
Chaip, of Custody Module, was the primary database used fo,frack ewdenee and
pr opetty items. Iloweve1 under the.test.claim 1eg1slatlon adchtlonal fracking features
are required. And these ehanges were substantial, as was explained in the declaration
of-L:: Peter. Zavala, Admimstrative. Manager Services III,. Shenif’s. Department,

attaohed as. Exh1b1t lof the County 8 Septembel 19,2003 filing with the Cormmission:

@ =t under pno1 law,” EPIC was . adequate to no‘ofy the case

S 411‘1vest1gat01s of obtammg d11ect10ns/author1zatton ~-for evidence, .- -
retention needs and that evidence items were also class1ﬁed as -
homicide, general, and found pr0pe1ty. '

the test elann leglslatmn has 1equued Sherlft“s Department to
modlfy the EPIC database system. to comply with 1equ11ements of
Penal Code Section 1417 9, including the following categories, .

a) Category sto1e evidence items.. by g1ade of crime-~
- felony or mlsdemeanm ‘ - : :
-b) Type of ev1denee~ blolog1<:a1 ) :
c) Distribution of disposal nofification as 1equ1rec1 by

Penal Code Section 141'7 9”,

T

Contmumg Aotwmes

Mr, Zavala explams the nature of the eontmumg biological ev1denee 1etentlon :
requir ements in lllS deela1at1on elted above as follows ’

i . . oo,
) “ . ]
™ ..
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. “Initial contacts to’ spemﬁed “parties to seek perrmssmn to dlSpOSC of
blologlcal evidence. - :

. Identlﬁcatmn and tlaelcmg of ev1dence that meets the- requu emente of the '
subJect law to- ensure 1ts p1 oper retentmn and storage o

L Respondmg te 1equest fo1 blologwal ev1dence held at the Central Property
- and Bvidence Unit'of the Los Angelés'Sheriff's Department This involves a
computer and record search for the.location of disposition of the evidence:
sought, manual retrleval of the ev1dence and forwal dmg it to the appr 0pr1ate

party

' .?\._,

‘ Mamtammg btelogteal evidetice -in 1efr1gerated facilities . to presewe “its
¥ guitability-for "DNA ~testing* pulsuant “to the “siibject law Thls activity
v ~1neludes : addmg ‘refrigerated - fagilities mieet mmeasmg storage"

1equ11 ements as well mamtammg such facuht] es [e g ut111t1es] | |
Due to the new ev1dence 1etent10n 1equ1re1nents set forth in the test claim
legislation; the Los Anggles County sheriff’ s Department has had to pifchase: more""
refiigerators in order to preserve the biological material’, As it was explained in the
declaration of L. Peter’ Zavala, Admihistrative Maniager 'Services IIT,” Sheriff’s
Department; attached as E){hlblt 1 of the County s September 19 2003 ﬁhng w1th
the Commiigsion: * :

i

. proper storage of blologleal evidence pulsuant to Section
1405 1equ11 €8 1efr1gerated facilities in order to mamta111 ex1etmg'l
“and mconnng blo]oglcal ev1de1’1ee “n: a su1table conchtton for
testing. = : LT T
..the Shariffs Depa1tme11t has mcuned eosts in” eomplymg'
w1th the test claim leglslahon “detailed’ i “the ! attaehed.
supporting documents and that"such eoets are in comphance
with the test claim 1e giglation™ -

It is reasonably necessary that the new retention of b1olog1ea1 ev1dence standards
implemented by local agenmes conform to’ the Attorney Gene1 al’ Task Foree

5 See the Attorney General’s. Task Force Report on impleinenting the sub] ect Post-conviction -
DNA Testing Program, attached hereto, detailing standards for preserving biological evidence.
For example, on page 14, “... cold/dry storage conditions refer to storage of evidence at a
temperature at or below 7 degrees C (45 degrees F) and hmmdlty not exceeding 25% relative

huridity™.
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Report on implementing the subject Post-conviction DNA Testing Program
standards, attached hereto. In this mauner, the uniform and reliable preservation of
" biological evidence throughout the State w111 be ensired; as.the Legislature clearly
intended.  Accordingly, - these" Attomey Genelal Task Fo:rce standa1ds are:
111001p01ated helem byleference R SRS

: Fmally, local agency staff must prov1de Comt test]mony on’ the cham of custody S
and disposition, of b1olog1ca1 evidence: . This may include the basm and Ieasons for

the disposition of evidence collectcd pllOI‘ to tHis subject law.”

Inmate Custody and Transnortatlon

The Los Angeles County Sheriff’s Department has a new duty to house and
transport-a State prison inmate during the course ofhis or her DNA post conviction
proceedings as is explained in the declaration of Conrad Meredith, Administrative
Services [II, Sheriff’s Department, attached as Exhibit 3 of the County’s
Septembm 19 2003 ﬁhng with the Commussion, as follows:
..the Sheriff’s Depaltmant is responsible for transporting defcndams
ﬁom the State prison to County facilities (if required) and for care and
- custody associated with confinement during some or all of their Post
- Conviction:_ DNA Court Proceedings detailed in the attached
supporting documents.”

Reim@ursement for the transportation and housing of state priéoners during the
course of their DNA Post-conviction proceedings proposed herein is based on a
local jurisdictions’. appioved California Department of Cormrections and

Rehabilitation daily jail rates and mileage rates. Such approved rates fcu the

County are found in the attachments hereto, on pages 28- 30.

Proposed “Reasonable Reimbursement Methodology”

A ‘reasonable reimbursement methodology’, permitted under Government Code
section 17518.5, is recommended in order to simplify the administrative claiming
process and reduce costs, A claimant may elect to be reimbursed on an actual cost
basis or on a ‘reasonable reimbursement methodology’ basis for the continuing -
labor costs of the Indigent Defense Counsel® and District Attorney.

® This category includes the Public Defend‘m Alternate Fublic Defender, and court-appointed
indigent defense counsel,




Labor C'o'sts _'

_The 1easonablo 1e1mbu1sement methodology to 1eoover tho lab01 costs of the
.Indlgont Deferise Counsol and District Aitomey components is baséd on, one. or

o more -monthly time surveys for -each staff worlong ‘on aco\oty categories A,

through T.,-as detallod pagos 4-7 herein’, for one partlcular Post Convmtlon DNA'

: Court Pr oooodmgs cage: Each omployoo would gnter tifme on a strvey form upou L

-begummg working on a’ oaso arid connnuo domg S0 thmughout the durahon of the
case. Additional monthly sutvey. foris j ay be used ds necessary to record all the

time spent on a case. A sample monthly time survey form is found on the B
following pave - |

~The tithe 1eco1dod orl oaoh tithe survoy form would then ‘e totalod a:od multlphed '
by that omployee S ploductlve hoully rate, as that term is dofmod 11"1 ‘the Stato"'
Controllei’s’ Ofﬂoo annual claunmg msh'uctloo ‘manual’ found on WWW.500.08.EOV.
The total labor cost for the case is the sum of ‘each omployoo s 1abo1 costs. The
resulting cost per case is then minltiplied by ‘the number of cases®, If 4 through 9
cases occur dunng the year, 2 cases should be time survoyed If 10 or more cases

occur during the year, a 20% sample, roundod to- tho noarcst whole 11u1‘nbol of
cases, shouldbe takon _

Ll~

Storage Costs

The reasona‘ole reimbur sement mothodology formula to recover the continuing
faoﬂlty, utility, equ1pmont selvme -and supply Retention of Blologloal Ev1donce
' oomponont would be based” on ‘the 1at1o of the number of - blologloal ‘evidénce
spocunons 1ota1ned n folony thse§ to the fiumber of all blological ewdonce
specimens,” So, for example if 10,000 out of 40,000 Such specnnons wete for

felony cases, then 25% of the total ‘biological evidencé spscimen retention costs®
would be reimbursable'®. One-time costs associated with retention aotwmes as

well as personnel costs, would be olalmod asfactual costs. - ' :

7 Also included: on:this formiare activities: I, [training]’ and J. [othel actlvmes] For thess
activities, employees need 1o attaoh g brief” explanatxon

g Regatding thé numbet of public defonder cases, the Attorney General has been collectmg -data; -
See their sample letter to-counties; attachéd hereto on page 27:

? Since July of 2002, the Attortiey Genéral has been contabting lotal égonciés and drging th_ol'n to
compile a detailed record of their costs for this program, as noted on pages 24-25 in the
attachments hereto.

10 Regarding .the numbers. of State immates who may have ‘biological e.wdouce stored,, the: -
Economist on August 12, 2006; on page 23, attached hereto on page 33, estimates that there are
172,000 inmates, with tho populahon expected to grow by 21,000 over the next five years.
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CASE Reference, Number

Pos@wictiun: DNA Court Proceedings -
Time Survey Form '

oot
Q 1
mi. tim

B L L 7Y

Eonih

Year

Namg [Last frs1 middle i)

{tvil servics classicaton -

Empioyec numher

Job tocarion

TYPE OF ACTIVITY i

7 8 |8 1] 11112

13 | 14

i5 ) 18 | 17

18

19

200 21| 221231241 25

26

27

29 | 30

31

Day of the Week [oplioral)

TOTAL

Represental}'nn & Invesligation

Prepare/File Motion for DNA
Tesidng & Representation

Prepare & File Response io the
Motion

Provide Prior Tesl Lsb Reporis
ang Data

Agree on DNA Lab

Writ Review

Trahing

Other

5

Qther Programs/Activilies

General Administration

Paid Time OF

TOTAL HOURS
Employes's signatue {BLUE INK ONLY)

. |Emplgyee's telephana mg

Dale

Supervisor's sigmalre (BLUE INK ONLT)

INSTRUCTIONS: . i
-+ See Post Convicllon: DA Court Proceedings Parameters and Guldelmes for desaiplions of the types  "TYPE OF ACTIVITY™ A through J.

- Survey must be completed on a daily basls for the entire survey monthe Eater the amourt of Gne spent performing each type of service during your paid work hours in tha column for that day.

+ Draw a vertical line through all colurnns representing days that are unpaid days (regular days off and unpald leave),
+ Recerd all of your ime In 15 minute increments. IF using decimals, use 25, .50, and .75 to record partial-hour fncrements.

» Atthe end of each day, tots! each cofumnin the "TOTAL HOURS" box al the battorn of the column, £ach day's total must equal hours worked per day.

+ Al thz end of lha month, total all boxes in each row and record the sum to the "TOTAL" box at Lhe right margin. Tolal amounts and record the sum in the box at iz bollom- rsghi carner.
-, The sum in the botlom-right comed must equal e sum of the boliom v, Sign and date your suwey on lhe last vaorking day of lha month and give it io your SUpJVISUF




COUNTY OF LOS ANGELES .
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION

.. 500 WEST TEMPLE STREET, ROOM 525
. LOS ANGELES, CALIFORNIA B0012-2766 .
PHONE: {213) 874-8301 FAX:(213) 626-5427

| J.TYLERMGCAULEY =

©  AUDITOR-CONTROLLER

: Los Angeles County
: Proposed Parameters and Guldelmes [Ps&Gs]
Post Conviction: DNA Court Pr oceedines [CSM: 00-TC-21. 01-TC-08]

Declaration of Leonard Kaye
Leonard Kaye makes the following declaration and étatcmcut under oath:

I, Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angelss, am responsible for
filing reconsiderations, test claims, reviews of State agency comments, Commission staff analysis,
and for proposing parameters and guidelines (P's& G's) and amendments thereto, all for the
. complete and timely recovery of costs mandated by the State, Specifically, I have prepared the
subject proposed Ps&Gs for the Post Convmtlon DNA Court Plocaedmgs Program.

I declare that it is my information and belief that the County’s State mandated duties and costs in
implementing the subject law quuire the County to provide new State-mandated services and thus

incur costs which are, in my opinion, Ielmbursable "costs mandated by the State", as defined in
Governiment Code section 17514:

"' Costs mandated by the State! means any increased costs which a local agency or
school district is required to incur-after July 1, 1980, as a result of any statute enacted on
or after January 1, 1975, or any executive order implementing any statute enacted on or
after January 1, 1975 which mandates 8 new program or higher level of service of an

existing program within the meaning of Sectmn 6 of Article Xl]I B of the California
Constitution,"

I declare that I.am persdlially conversant with the foregoing facts and if required, I  could and
would testify to the statements made herein. '

I declare under penalty of perjury under the laws of the State of Cahforma that the foregoing is true
and correct of my own knowledge, except as to matters which are stated as information and belief,
and as to those matiers I believe them to be true.

TJM-JOB L:s ﬂ[.,. ¢ ef Cf‘?‘ I %fﬁé 5/‘2’ |

Date and Place . Signature

“To Enrich Lives Through Effective and Caring Service”
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© Los Angeles County
Parameters and Guidelines Narrative
Post Conviction: DNA Court Proceedings.

169 .




180. -




RILL LOCKYER

@mcy General

Staie of California
' DEPARTMENT-OF JUSTICE

Mr. Leonard Kaye
Auditor/Controller’s Office
City of Los Angeles

500 West Temple Street, Room 603

Los Angeles, CA 90012

Dear Leonard:

July 9, 2002

4535 GOLDEN QATE AVENUE, SUITE 11000
SAN FRANC[SCO C.‘A 94[02 7004

Pub!lc 4‘15) 703-5500’_" '

Talephoue 415) 703-5892

- Facsimile::(415) 703-1234 -~

“B- Mml mlchael chamberlmn@dol ca.gov

Enclosed is a copy of the Attorney General's T asic Force Report we discussed.

Once again, thank you very much for all of your help on this project, and let us know if there is

“Ve:zy fruly yoms

M %M

MICHAEL CH_AMBERLAIN

Deputy Attorney General -

For BILL LOCKYER
Attorney General

. anything we can do to help out in the ongoing test claim process.
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LS 6,

. n January 2001, the Attorney General of

' Caltfornia called together Individuals from -
 law enforcement, district attorneys offices,
the_judxcxary and forensic laborataries to form a
Postconvnchon Testing/Evidence Retention.

; Tasl¢ Fort:e to address the'new Postcowlctlon
- DNA Testing: Law (S8 1342) that werit into -

effect }anuary 1, 2001..The law was amended
by SB 83, el'fectwe January 1, 2002.

Under Calﬁomxas postconviction evidence
retention and testing law, Penal Code sections -
1405 and 1417.9, it is the responsibilicy of
governmental entities, including the courts, in
felony conviction cases to retatn evidence after
conviction in a manner sultable for DNA testing.

The Task Force’s charge was to provide infor-
mation on compliance with the law’s mandate
regarding biological evidence. (The Task Force
did not address the Jegal issues raised by
motions for postcanviction testing under the
new law.) h

Task force recommendations are not binding;
they are intended to increase awareness among
California law enforcement agencies regarding
the pastconviction law and to offer guidance for
complying with its mandates.

RETENTION OF BIOLOGICAL EVIDENCE

Ageﬁcies should retain all iterns that have a
“reasonable likelihoad" of containing biologi-
cal evidence. The determination of whether
evidence is reasonably likely to contain biologi-
cal material should be made by or in consulta-
tion with an official wha has the experience
and background sufficient to make such a
determination. If there is any reasonable.
question, the item should be retained. The
case investigator or prosecutor should be
contacted if possible.
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STDRAGE AND HANDLING OF BIOLOGICAL'
EVIDENCE AT TRIAL )

Courts should atternpt tb obtain a stipulation :

- fran the parties that btalogical material need

nat be brought into court and’ that secondary
evidence (photographs computer images,

 video tape,etc:) may be-used: Courts are urged -

to discourage the opening of any pac]cage
containing biological material. -

If'a court cannot retain evidence an a long-
term basis, court personnel should contact the
appropriate agency {prosecutar, law enforce-
ment agency or laboratory) for assistance with
long-term storage. In such circumstances, the
court should document the tacation of any
evidence that is not retained by the court. The
court should attempt to obtain a stipulation from
the parties that designated iterns containing
biological evidence will be retained for storage by
the appropriate agency following trial.

In order to maintain the possibility of success-
ful DNA testing with techniques currendly irl
use, evidence containing biological material:

v Should be stored in a dried condition.

= Should be stored frozen, under cold/dry -
sonditions, or in a controlled room tem-
perature environment with little fluctuation
in elther temperature or humidity.

= Should not be subjected to.repeated
thawing or freezing.

DISPOSAL OF BIOLOGICAL EVIDENCE

In ail felony cases, evidence containing biologi-
cal material must be retained until:

1. Notice of disposal is given to all-appropri-
ate parties and no response is received
within 90 days of the notice being sent,

OR

2, After the inmate is no longer incarcerated
in connection with,the case.

Even if one of the conditions above is met, it i
recommended that the retainirg agency contact
“the investigating officers to see if they have any
objections to disposing of evidence.

e R MRS 5,




# enate Bill 1342 was passed by the - -
k. Legislatare and signed by Governor

|r‘-

Yok Gray Davis on September 28; 2000. As

_chaptered; the bill added to the Penal Code o

|- " sections 1405 and 1417.9 and deleted section -~

© - 1417 Senate Bill 83 amendec{ the law effectwe'
' Januaryl 2002,

WHO IS EEIGIBLE TO MAKE A MOTION

The statute grants to a defendant who was
canvicted of a felony and currently serving a
term of imprisonment the right to make a
written motion before the court which entered

the conviction for the performance of forenslc
DNA testing.

An indigent convicted person may reguest
appointment of counsei by sending a written
request o the court.

THE MOTION

The motion for DNA testing must be verified by
the convicted person under penalty of perjury
and must:

= Explain why the applicant’s identity was or
_shouid have been a significant issue in the
case;

*  Explain; in light of all the evidence, how
the requested DNA testing would raise a
reasonable probability that the verdict or
sentence would have been more favorable if
the results of DNA testing had been avail-
able at the time of conviction;

= Make reasonable attempts to identify the
evidence fo be tested and the type of DNA -
testing sought,

= State whether any previous postconviction
DNA testing motion has been filed under
the section and the results of that motian;
and,

® Beserved on the Attorney General, the
district attornay and the agency holding-the
evidence sought to be tested, if known: 5

L]
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The motion alse must include the results of any o
previous DNA or other-biological testmg

conducted- b_y thé prosecution or defense. The

court shall order the party in possessmn of
thase results to pravide actess to the reports

data and notes- prepared in connection with the -
previous DNA or other forensic tests. The court

in its dlSC.I‘Etan. may order a hearmg on the

- motion,

CRITERIA FOR GRANTING THE MOTIOQN

" FOR POSTCONVICTION DNA TESTING

The Jaw directs the court to grant the miotion
for DNA testing if all of the following has been
established;

1. The evidence to be tested is available and.
in a condition that would permir the DNA
testing requested in the motion,

2. The evidence to be tested has been subject
to a chain of custody sufficient to establish
it has not been substitLited, tampered with,
replaced, or altered in any material aspect;

‘3. The identity of the defendant was or should

have been a significant issue in the case;

4. The convicted person has made a prima fa-

cie showing that the evidence sought to be
tested {s material to the issue of the.convicted
persons identlty as.the perpetrator or accom-
‘plice. to the crime or enhancement which
resulted in the conviction or sentence:

5. The requested DNA testing results would
raise a reasunable probability that, in light of
all the evidence, the defendant’s verdict or
sentence would have been mare favorable if
the results of DNA testing had been avail--.
able at the time of-conviction. The court in
its discretion may consider an‘y_ evidence. .
whether or not it was introduced at:thie trial;

6. The evidence sought to be tested either was_-
. not; tested | previously, or was tested preyj- -

d le results that are reasona_ § more "7+
'*dlscnmmaUng and probative of the 1dent1ty' -
of the perpetrator ar accomphce or. have a

reasonable probability of contradlctmn
pnor test results;




- 7. The testing requesied elﬁp loys a method ',
- generally accepted wilhm the smentiﬁc
: commumty, and

.- B._The mation is not madle solely for the
fpurpase Dfdelay

Any ordei’ granting or denymg a motlon for
DNA testing shall not be appealable, and shall
be reviewable only through petition for writ of
" mandate or prohibition as specified.

LENGTH OF TIME FOR WHICH EVIDENCE
RMUST BE RETAINED

The statuté requires the appropriate goverhmen—
tal entity to retain all biological material that is
secured in connection with a criminal felony case
for the duration of the inmates incarceration in-
connection with the case. '

A governmental entity may only destroy
biological materials while an inmate is incarcer-
ated in connection with the case if the follow-
img condlitions are met: .

1. The governmental entity notifies the

" - person who remains incarcerated in
connection with the case, any counsel of
record, the public defender and the district
attorney in the county of conviction, and
the Attorney General of its intention to
dispose of the material; and,

The entlty does not receive a resbonse
within 90 days of the notice in ane of the
following forms:

a. A motionrequestirig that DNA testing
be performed. Upon filing of such a
motior, the governmental agency must
retain the matertals sought to be tested
only until such time-as the court issues
a final arder;

the material not be destroyed because a
motlon for DNA testing will be filed -

¢ within 180 days, and a motion isin’ .
ifact filed: wnthm that time period; or,

AR RN S TN e i o

A request under penalty of perjury that

c. A declaration of innocence-under
" penalty of perjury filed with the court
- within. 180 days of the judgment of
. conviction or before July I, 2001
" whichever is later, However the. courtA
‘shall permlt the destruction 6f the
evidence upon a showing that the
declaration is false ar there is no fssue
of identity which would be affected by
future testmg

This provision sunsets on January 1, 2003 and
is repealed as of that date unless a later enacted
statute extends or deletes this provision.

MANNER IN WHICH EVIDENCE MUST BE
RETAINED-

.The statute provides that the governmental

entity has the discretion to determine how
evidence containing biological material is

_retained, as long as it is retained in a condition

suitable for DNA testing. (See Handling and
Storage of Evidence at Trial, page 6.)
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. anal Code section 1417.9 mandates the. | LlN'"TAT'DNS OF DUTY TO RETAIN EV[D':RC"
: zfpprop'riat'e govern'mentﬂ entity sha_l!l :

" E . retain all biological. material thatis 77
', securecl in connechon with a cmmmal case for :

~ the-period of time that'any. pErson reinains * -
. incarcerated in connection with that.case. ThlS _

- . section addresses the legal parameters of Lhe h

rétention reqmrement and the types of evi--

o 1 " The statute does not éxpand law

. enforcemenits obliga Lmns regarding the
collecmon of evidence nor does it impose

E dny afﬁrmatlve duty on forénsic laborato-

- ries to:determine prior to trial what 1tems
.actually contain biological ewdence

dence that may be consndered bloleglcal ’ 2 The statute does not alter existing laws

materlat secured in connection with a cnmmal requiring burial and disposal of bodies, or

case.” : . : affirmatively require coroners to retain

human remains in contravention of present

The statute should be read as part of the practices.

framework formulated by SB 1342, related to -

postcanviction DNA testing, and not as rewrit- .

'ing law enforcement’s duty to keep evidence it COMRMENTS

would not have retsined as a matter of CO]TI'FIE- TPenal Code section 1417.9 ensures that iaw

tent and reasonabie law enforcement practice. - enforcement keep for a longer time all known
e Accordingly, agencies should not be required 10 biological material with apparent potential

retain material without BIIJ]fJflll‘Eﬂt evidentiary signiﬁcance to an jssug of identjty. Our

value, or material that is clearly collateral to recommendation to retain a broader category of
- any question of identity'. ' evidence (see.page 5) is based upon the avail-

ability of trained personnel to evaluate evi-
dence and possible questions regarding statu-
tory interpretation. If the burden of retaining
the evidence proves unworkable, we will
infarm the Legisiature of this fact when-the
Legislature considers extension of the evidence
retention provision in 20024

@ . - Nor should the statute be read to require an
unreasonable level of canjecture and specula-
tion about what evidence may or may not
constitate biological material. A literal reading
of section 1417.9 would require the appropriate
governmental éntity to retain any item of
evidence that is ar was the product of a living
orgam'sm,' tissue, or toxin, regardless of its’
-application to a case. Such an interpretation
would compel coroners to refuse burial of.
bodies, and would remove all government
discretion to test a sample in a manner that
could consume it - clearly at odds with prevail-
ing law. In accordance with established rules
for statutory interpretation, the statute should
be read to avoid such absurd and umntended
consequences.?

1.69




: Parameters of E\ndence Retentlon Reqmrement

e

: Altlmugh l:he statutra miandates cmly that faw enfon:ement keep all lmown bmlogu:al matenal we recom- |
mend that agencies retairi all itemns that have a reasonable likélihood of contammg bmlogical evidence.
- Courts have treated reasunahie llkelihaod to mean more than a- pmsmblhty or speculatmm

Any ofﬁcxal malcmg the decision to dxscard evldence should have the _experience and baclcgrounc[
. sufficient to male the detision regarding the likellhood that the item contains biological evidence,
) or should consult with a person having stich qualifications. f there is any reasonable question, '
. the item should be retained. The case investi'gé.tor.or prosetutar should be cantacted If possible.

Types of Evidence that. Should be Retained

AN ITEM SHOULD BE RETAINED lF ANV OF THE FOLLOWING APPL\’.

1.. The item was cleariy documented as having 3. There is affirmative evidence the item
. been collected for biological testing®, and it is contains blological material that can be
orie that forensic science has demonstrated used to trace identity. Affirmative evidence
cari be tested for DNA. s of biological material means;
" Examples of evidentiary substrates where a. The itemis one traditionally considered
biological material has been found include: to be biological evidence. DNA has been
G e e : : - successfully isolated and analyzed from: e
d (?Ioth_gng_- and footwear O Biood ' i
O Sexual assault evidence kits O Semen
R [J Tissues
Bed
0 - e d",'g ‘ O Bonés, teeth and body organs
[l Carpeting and furniture -0 Hair
O Walls, floors, and ceilings O Salfva
. . - T O Sweat
[0 Cigaretie bults, envelope flaps, O Urine and feces
stamps, and chewing gum O Fingérnail scrapings
Beverage and drinking containers O Vaginal secretion
Weapons (knife, axe, bat, etc.) . Thus, items such as the victims

stained underwear or T-shirt should

Buliets not be discarded.’

OoOoo

Personal effects of victim or suspect b,

. The ltem already has been subject to a
(hats, eyegiasses, toothbrushes, etc.)

) presumptive test showlng biological
00 Any evidence known to have been material exists.
" handled by the suspest or victim.

4, For other reasons, the item has a reason-
able likelihaod of containing biological
evidence as determined by an official with
the experience and hackground sulfficient
to male the decision, or in consultatian

o ' with a person having such gualifications.

’ {¢ there is any reasonable guestion, the item

should be retained. The case investigator ot

prosecutor should be contacted, if possible.

13

The evidence is part of a kit specifically .
-collected for the purpose of securing




he crime- laboratory's abﬂity {0 SUCCESS= However, regar_dless of the method chosen to
- fully perform DNA testing on biological = 'store’biological evidence, there will be some
" evidence recovered from a crime scene, degree of sample degr’adation over ti'me.

victim or suspect depands on:

I addlLLon :the manner. in which evndence was:-

LR The quanuty and quahty of the sample o stored in the'past may affect its 5uttab1hty for .
" The: time and enwmnmental conditions. . " -DNA testing. Evidenice predating the statutgry. ~ 7
between depasit and collection of the mandate and possibly containing biclogical
' evidence o _ _- material suitable for DNA testing may have

been stared under conditions with little control
over storage environment or the prevention of
contamination. In such cases, the biological

= Thetypes of specunens collected
= " How evidence is stored

The first three factors depend largely on the . material already may have deteriorated, decom-
circumstances of the specific crime and the posed or been contaminated to the extent that
collection techniques used. They are not it is no longer suitable for DNA testing.

addressed in.this report. However, one should
be aware that these factors will influence the
suitability of biological evidence for testing. .

The following recommendations were devel-
oped for the use of all agencies that store
evidence to improve the lilkelihood that evi- -

The following recommendations address the - dence-containing biclogical material will be
final factor, storage of evidence. Evidence suitable for future DNA testing. The recom-
suitable for DNA testing that is not properly | mendations are divided into two sections: the
. - stored, may be subject to decompositian, first addresses short-term storage and handling
@ o deterioration, and/or contdmination. Proper  at trial, and the second addresses long-term
' storage can minirize decomposition, deteriora-  storage after the defendant is convicted.

tion and the risk of contamination.

Handling and Storage of Evidence at Trial

Optimal storage of evidence containing bmluglcal material may not be reahstlc or possible during - T
trial. The following recommendations are designed to reduce the potential for decomposmon and
contarnination of biological material during trial,

Courts should : Courts should attempt to obtain a stipulation from the parties that biologi-
limit use of cal material need not be breught into court and that secondary evidenice
biological (photographs, computer images, video tape, etc.) may be used. Courts are - y
material at trial. urged to discourage the opening of any package containing bmlogncal k ‘
material. :

- Courts unable to If a court cannot properly retain evidence on a long-lerm basxs court

__’_.retaln evidence in persorinel should contact the appropriate agency (prosecu ;

-the’proper manner’

V - ment agency or laboratory) for assistance with long-tefr St¢
should contact the
: circumstances, the court should document the location of any ewdence

*that is not retained by the court. The court should attempt to. obtam a

stipulation from the parties that all biologjcal evidence will b&’ retained for

storage by the appropriate agency following trial: .
.. T, . s . : - . @@ ‘..»‘4‘._.‘..-”

appropriate agency
for long-term
storage.
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Long-Term Storage of Biological Evidence’

Storage - o _. In order td mamtam the posmb:hty of sur:cessﬁ_tl DNA typing with tech_mques
~conditions ~ . " . curfently in use, evidence containing biologxcal matenal

‘= Should bg stored in a dried condition - (o remain dry)

= Should be stored frozen, under cold/dfy condifions, or in a comrolled
room temperature environment with little fluctuation in either tem-
perature or humidity '

v Should not be subjected to repeated thawmg and refreezing

Drying of wet or Wet or moist evidence containing biological material should be removed
moist evidence from direct sunlight, air dried, and stared frozen, under cold/dry condi-
tions, or in a controtled room temperaﬁure environment as soon as practi-
cable after collection. Elevated temperatures {e.g., hair dryer) should not
be used to expedite the drying of wet or moist evidence. Room tempera-
ture conditions are satisfactory Tor drying evidence. Spreading the evi-
dence items out and exposing them to roormn air can quicken the drying
“process of folded or bulky items. Care should be exercised to prevent
transfer or loss of biological material or trace evidence during the deying

process. ’ e

Area for drying ~ The area used to air dry wet or moist evidence items containing biclogical
evidence materials should be clean sg as to:

‘= Prevent cross-contamination between any two or mare itemns in a case
e.g., evidence of suspect separated from evidence of victim

= Minimize oppartunities for contaminatian from external sources

Paper (e g., clean butcher paper or paper bags) should be used to packags
evidence items containing biological material. Plastic is not recommended for
packaging or storing moist or wet evidence items due to the acceleratian
of the decomposition of biological material on the evidence items.

Liquid samples, particularly liquid blood reference samples from victims
or suspects, collected in glass containers (e.g., blood collection tubes)
should not be frozen. Freezing may cause the glass container to break,
Liquid blood can be refrigerated for a short period of time. For long-term
storage of llquld sarnples, the samples: g

.Can be transferred onto clean cloth or, ﬁl}tég,_‘paper
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@ R . ' Extracted DNA Extracted DNA samples should be stored under frozen conditions. Consid-
o samples’ - . eration should be given to saving amplifigd-product; or-slides prepared dur-
‘ ing differential extraction, 1f none Df ‘the Onglnal source or extracted DNA .
: '.;_'remazns T B | .
_otherissues - - The uSe of chemical preservatives, vacudm packaging, or the tse of uniisual
regarding storage  _containers or packaging materials to preserve evidence containing biclogical

material for storage should be discussed with crime laboratory personnel.

* Chain of cu.stody A complete chain of custody record should exist and be maintained for ail

record ~ evidence that is or will be retained for passible future testing.

_Limit, control and Evidence shouid be stored in a locked storage area when left unattended.
document access Access to the locked storape-area should be limited and controlled. To

to evidence minimize the handling of evidence with blological material, the designated

custodian should control access to evidence. If such evidence is handled,
o the custodian should ensure that proper protective measures are followed
ER K to ensure handler safety and the integrity of the svidence. Other than in

' ' open court, direct access to evidence such as viewing, handhng. and

. transfer of custody, should be documented.

Identif'y and label Evidence known to contain biological material should be identified as
evidence known to  such with a prominent label affixed by the person who identifies it as
contain biological containing biological material.

material - :

Retain evidence ‘As a general principle, evidence should be retained in its original paclag-
in original ~ ing. Evidence packaged in paper upon receipt may be removed tempo-
packaging rarily from paper and placed in plastic for viewing at trial or for other

purposes, but it should be returmed to paper for long-term storage to
prevent degradation of the biological material. Items packaged together

upon recelpt should be kept together; items packaged separately upon
receipt should not be cormnmingled,

Siore evidence To the extent reasonably possible; evidence should be stored under seal-.
under seal (seal w1th tape, marlced w;th the 1denuty of person affixing the seal) Ifa
i ﬂ

Wear protective
@ gear ' :

$ Sramination and to pm.tect '
§ They should wear clean gloves




EXPERIENCE WITH STORAGE HAS SHOWI\!

Ewdence contammg biolog:cal matenal -~ % DNA "typihg tec’hniqdes currently in use are -
L sultabie for DNA. testmg is best stored ina. " . extremely sensitive and will work on
" dnecl condmon - - - pattially clegraded samples .

. Ewdence that nngmally comamed a mLm-

oal

" Sturage of evidence contammg blulogical

' material in a wet or moist condition may mal amount of biological material may not
result in the degradauon or loss of DNA be typeabie due to the amount of DNA
evidenca, . ) . tather than'due to any degradation that

' occurs as a result of storage at room tem-

- Colder temperatures retard degradation

perature,

better than warmer temperatures. . -

= Regardless of the method chosen ta store
biological evidence, there will be some

degree of sample degradation,

= When evidence containing blological
material is in a dried condition and stored at
room temperature, the biological material
should still be typeable at one year and may
be typeable much longer than one year.
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. Cold!dryl sforage

. Cold/dry ;,tqrage'éondmpr}s refe_f'tci' storage of evide.ncé.é;t a tefnpera-
. conditions . ture'at or below 7°C (45°F) and humidity not exceading 25% relative
SR " humidity. I o EE
- Gontrolled Controlled environment refers to a storage environment that employs
environment environmental controi_s.(heaﬁng and air conditioning) that limit
' fluctuations in temperature 3and humidity.
Becompose Dlecompose is defined as decay, break-up or separation into compa-
’ nent parts. '
Degradation Degradation is defined as.the transition from a higher o a lower izve)
of quality.
Deteriorate

Deteriorate is defined as to make or become worse; lower in quality or
value,

Dried condition

Dried condition refers to having no moisture; not wet. not, damp or
moist. ' ‘

Frozen

. peratures are at or below ~10°C (14°F).

Frazen refers to storing by freezing, Laboratory freezer storage tem-

" Room temperature

and humidity:

15.5°C (60°F) and 24°C

Room temperature %Plﬁyrefersto arange of terperatures between
(jﬁﬁF) Humidity in the storage areas shouid
miciey,

not exceed 6(]%‘ f@ﬁhve’

Terminology

It = LY = I
,’wﬂl _indicate reguirements; “should” is
Mactices; "may” is used in the permis-
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FOOTNOTES

See Penai Code 14179 {b)(2)(C) & 1405 {d); SB 1342 Senate Bill Analysis, August 30, 2000, p. 5, ttemns (3)-(4) [noting
Sheriff’s Offices and Police Departments differ in h

aw fong they sicre evidence, bul most do not store evidence after
" appeals have been exhausted]. . -

Santa Clara Local Transportation Authority v Guarding (1895) 11 Cal.4eh 220, 235; [n re Bitraker (1997) 55 Cal.App.4th !

1004, 1008; Ct, Pecple v, Tookes (N.Y.1995) B39 N Y.5.2d 913,815 [assessing practical impact of New York s postconviction
DNA resting statute, and rejecting broad interpretation]. :

CE. Artzoni . Youngblood (1988) 483 US. 51, 59
tests}; People v, Danfals (1991) 52 Cal.3d 815, 855,

Ses Penal Code 1417.8{c) {"This section shall-remain in affect only untll fanuary 1, 2003, and on that date ts repealed
unless a later enacted statute that i enacted before January 1, 2003, deletes or extendsﬁ that date,"]

Bayde v Califarnta (1990) 494.U.S. 370, 380; Poopla v, Proctor {1992} 4 Cal.4th 489, 523; Striclder v Greene (1999) 527
U.S. 283, 289-300, Souter, [., dlssenﬂng‘. Cr., California v, Tombetta (1984) 487 U.S. 479, 488 [constituilonal duty of

States o preserve evidence 13 Hinlted to evidence that might be expected to play a role in the suspect’s defense].
CL. Arizona v, Youngblood (1988} 4
police themsejves by their candu

(pollce do nat have a censtitutional duty to perform any particular

Bé.‘lj.S..frl, 5B [lmiting duty to preserve evidence in part ts"those cases in which the
ct*indiente that the evidence could farm & basis for exonerating the defendant”],

See, generally, Natlonal Commiasin
at pp. xv, 21-22,

n, Postconvictlon DNA Testing: Reeommendations for Handling Requests (NU Sept. 1998)
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In all felony cases ewdence contammg bmloglcal materlal must be ‘retained unm

‘»‘I_.: '.Notnce 15 gman to all- appropnate par‘ﬂes Bnd no resgogse IS recewed \wthm 90 days

{0 be notified. However, retaining a'gg_

o of the notice belng sent, Sss Appendfo» Nat:f'caﬂon ofDrsposaI (Samp!e Form) page 13,

Before an Inmate is Released

_ NOTIFICATION

- The retaining agency may dispose of biclogical
. material before the prisoner is released from

custody if the entity sends proper notice to all
parties and does not receive a response
within 90 days (Penal Code section 1417.9(b}.
See Appendxx At Notification of Disposal {Samp!e
Furm) page 13.

Parties that must be netified:
1. The inmate;

2. The counsel of record for the inmate (this
includes counse! who represented the
inrnate in superior court and any counsel
who represented the inmate on appeal);

. 3. The public defender in the cohnty of

conviction,
4. The district attorney in the county of
conviction; and,

. 5. The California Attorney Generall‘._. .

Investigating officers are not includéd;
may want (o contact the investiga

to determine if they have ob_;ectioh
ing of evidence.

177

Response to notification: The retaining agency
may dispose of evidence in the case 80 days after
sending notification to proper entities unless the
retaining agency receives any of the following;

= A motion for postconviction DNA testing,
filed pursuant to Penal Code section 1405;
however, upon filing of that application, the
governmental entity shall retain the materiaj
~only until the time that the court’s denial of
the motion is final.

% A request under penalty of perjury that the
material not be destroyed or dispased of
because the declarant will file within 180 days
a miotion for DNA testing that is followed
within 180 days by a motion for DNA testing, .
The convicted person may request an exten- .
sion of the.180-day period in which to filc a .
motion for DNA testing, and the agency
retaimng the biological material has the
d.lScretlon to grant or deny the request

+" A declaration of innecence under penalty of
.Perjiury that has been filed with the court
withirs 180 days of the judgment of convic-
: _uan or july 1, 2001, whichever isdater: How-
. ever, the court shall permit the destruction oi’
. "th""_'ev:dence upon a showing that'the declara-
tipn is false or there is no issue of. 1denmy that
would-be affected by addxtlonal tastmg




After an Inmate is Released

~ Agencies that retain ewdence can in many
. " cases dlSPDSE af bmloglcal material once the
-'_1nmate is na longer incarcerated.. However,

- many agenmes do'not recetve. regular notiﬁca—

tion of inmate releasé. This may present
-challenges for retaining agencies that may be
unaware that the inmate has been released and
that thé evidence can be discarded.

There are two potential means by which a
retaining agency can determina whether an
inmate has been released:

1. Contact the Cal:forn:a Department of
Correctlons

To find information on whether a particular
inmate has been released from prison, an
agency may call the Department of Correc-
tions ID/Warcrants Unit at (316) 445-6713
and provide the inmate's name and date of
birth, or CDC number, if available. The
retmmng agency can call the mvest:ganng
agency to determine the inmate’s name and
date of birth.

Nate: The [D/Warrants Unit does not
provide this information in writing.
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2 Notlflcatmn of reiease ‘of certain felons

S 'Spec:lﬁed agencxes are. notzfned of impending’

' “release of certain inmates. Penal Codé

- section3058.6 requires the Department of -
‘Corrections or Board of Prison Terms ta
notify the chief of police, sheriff, or both,”
and the district attorney of the county

. where a prisoner was convicted of a vialent
felony, 45 days before the prisoner is released.
Section 3058.61 provides similar notification
priar to the release of convicted stalkers.

Agencies that receive Penal Code section
*3058 et seq. releasé notices should forward

them td the appropriate personnel (prop-

erty room managers, elc.) including investi-

gating officers, The retalning agency should

place a follaw-up call to the ID/Warrants

Unit to ensure the felon was actually released

before disposing of any biological material

retained in connection with the case. Q

For all other felons, the retaining agencies can

receive release notification under Penal Code
section 3058.5, which provides that the )
Department of Corrections release information
te police agencies, within 10 days upan
request, of all parolees who are or may be
released in their city or county,
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_[Addressee eg lnmate Counsel]

,-_-"[Address ]
L :'[Clty Sla!e le Code}

_ [Date’]

[Notltying Agency and Address:]

Penal Cto'de Section 1417.8 Notification

[Case Name:)

[Superior Court Number:]

[Courl Of Appeal Number:]

PLEASE TAKE NOTICE that in accardance with Penal Code section
1417.9, subdivisions (a} and (b}, any bialogical material secured in cannection

- with the- above-ennﬂed case will be disposed of within 90 days of [insert date

notification sent: 1, the date this notification was sent, unless thns
noufymg agency receives any of the following:

I A motmn filed pursuant to Penal Code section 1405. However, upon [iling
of that application, [insert notifying agency’s name: ] will retain
the rnaterial only until the time that the courts denial of the'motion is final.

II. . A request under pehalty of perjury that the material not be destroyed or
. disposed of because the declarant will file within 180 days a.motion for
. DNA testing pursuant to Penal Code section 1405 that is followed within -
180 days by a motion for DNA testing pursuant to Penal Code section 14035,
"unless a request for an extension is requested by the convicted person.and
agreed to by [insert name of agency in possassion of evidence: 1.

IIl. A declaration of innocence under penalty of perjury that has been filed with
the court within 180 days of the judgment of conviction or July 1, 2001,
whichever is later, However, the court shall permit the destruction of the
evidance upon a showmg that the declaration is false or there is no issue of

. identity that would be affected by additional testing. The convicted person
may be cross- -examined on'the declaration at any hearing conducted under
Penal Code section 1417.9 or on an application by or on behalf of the
g.onwcted person filed pursuant to Penal Code section 1405.
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1405. (a) A persoil who was convicted-ofa felony
and is currently eervmg a term-of lmpr[sonmentl'

‘may make 4 written‘motion before the Irial court

that entered the Judgment of conv!cmon in_his.qr .’
"hér “case, for pecformance of forensic daoxyribo-

nucleic acid (DNA) testing.

(b) (1) An indigent convicted persan may re-
quest appointment of counsel to prepare a motian
under this section by sending & written reguest to
the court. The request shall include the person’s
statement that he or she was not the perpetrator of
the crime and that DNA testing is relevant to his or
her assertion of innocence. The request also shall

include the person's statement as to whether he or -

.she previously has had counset appointed under
this section.

(2) If any of the Information requlred in para-
graph (1) is missing from the request, the court
shall return the request 1o the convicted person and
advise him or her that the matter cannot be eon-
sidered without the missing information.

(3) (A) Upon a finding that the person is indi-
gent, he or she has Included the information re-
quired in paragraph (1), and counsel has not pre-
viously been appointed pucrsuant to this subdivi-
sion, the court shalt appoint counsel (o investigate
and, if appropriate, to file 2 motion for DNA test-
ing under this section and to represent the person
solely for the purpose of obtalning DNA testing
under this section.

{B) Upon a finding that the person is indigent,
and counsel previously has been appointed pursuant
to this subdivistan,. the court may, in its discretion,

. appoint counsel to tnvestigate and, if appropridte, to
file a motion for DNA testing under this section and
to represent the person salely for the purpose of oh-
taining DINA testing under this sectlon.

(4) Nothing in this section shall be construed
to provide for 2 right to the appointment of coun-
sel in a pastconviction collateral proceeding, or to
_ set a precedent for any such right, in any context
other than the representation being provided an
indigent convicted person for the limited purpose
of filing and ltigating a motion for DNA-testlng
pursuant to this sectian.

(c) (1) The mation shall be verlfied by the can-
“victed persan under penalty of pecjury and shall
"o all of the following:

(AJ Explam why the Identity of the perpetra-
csr should have been, a significant 1ssue

CALIFORNIA PENAL CODE SECTION 1405

- (B) Explaln in llght of all the evidence how - :

* the. requested. DNA testing ‘would raise a reasan--
- able _probahllity that the convicted: persons verdict - -

_or sentence wauld.be more favorabledf the results” -

. of DNA testing hed been dvailable at the time of

conviction.

(C) Make every reasonable attempt to Identif]f :

bath the evidence that should be tested and the
specific type of DNA testing sought.

(D) Reveal the results of ary DNA ar ather bio-
logical testing that was conducted previously by
either the prosecution or defense, If known,

(E) State whether any motion for testing under
this section previously has been filad and the re-
sults of that motion, if known.

{2) Notice of the motion shall be served on the
Attorney General, the district attorney in the county
of canviction, and, i known, the governmental
agency or labaratory holding the evidence sought
to be tested. Responses, if any, shall be filed within
B0 days of the date on which the Attornay General
and the district attorney are served with the mo-
tlon, unless a continuance 1s granted for pood cause.

{d) If the court finds evidence was subjected to
DNA or other forensic testing previously by either
the prosecution or defense, it sliall order the party
at whaose request the testing was conducted to pro-
vide all parties and the court with aceess to the labo-
ratory reports, underlying data, and taboratory
notes prepared In connection with the DNA or other
binlogical evidence testing.

{e) The court, in its discretion, may order a hear-
ing on the motion. The motion shall be heard by
the judge who conducted the trial, or accepted the
convicted person's plea of guilty or riola contendre,
unless the presiding judge determines that judge is
unavailabie, Upon request of aither party, the court
may arder, in the interest of justice, that the con-
victed person be present at the hearing of the ma-
tion.

(/) The court shall grant the motion for DNA
testing If it determines all of the following have been
established: .

(1) The evidence to be tested Ls avallable and in

a condltion that would perrnit the DNA testing re-
guested in the motlon.

-(2) The evidence to’'be tested has been subject

to a chain of custody sufficient to establish it has
not been substituted, tampered with, replaced or
altered in any material aspect.




(3) The identlty of the perpetrator Dt' the crime.
. was, or should have bean 8 sngniﬁcant issue in Lhe»

case.

) (4) The convlcted Person 'has madé 3 pnma fa-
. ’ .me Shcwlng that the avidence sought to be te.sted
© is'material to ‘the lssue of the convicted: person's’
identity as the pEFperrator of, or accomplice to, the'

crime, special circumstance, or enhancerment alle-,
gation that resulted in the conviction or sentence.

(5) The requested DNA testing results would
raise a reasonable probabtlity that, in light of all
the evidence, the convicted persan's verdict or ser-
tence-would have been more favorable if the re-
sults of DINA testing had been available at the time
of conviction. The court in its discretion may con-

- sider any evidence whether or not it was introduced

at trial.

(6) The evidence sought to be tested meets ef-
ther of the fellowing conditions:

{A) The evidence was not tested previously

- (B} The evidence was tested previously, but the

requasted DNA test would provide results that are
reasonably more discriminating and probative of
the identity of the perpetrator or accomplice or have
a reasonable probability of contradicting pnor test
results.

(7) The testing requested employs a method gen-

'erally accepted within the refevant scientific com-

munity. .
(8) The motion is not made solely for the pur-

-pose of delay.

{g) If the court grants the motion for DNA test-
ing, the court order shall identlfy the specific evi-
dence to be tested and the DNA technology to be
used. The testing shall be conducted by a labora-
tory mutually agreed upon by the district attorney
in @ noncapltal case, or the Attorney General in a
capital case, and the person filing the maotien. If
the parties cannot agree, the court shall designate
the laboratory to conduct the testing and shali can-
sider designating a laboratory accredited by the
American Society of Crime Laboratory Directors
Laboratory Accreditation Board (ASCLD/LAB).

(h) The result of any testing ordered under this

section shall befully disclosed Lo the person flling
the motion, the district attorney, and the Attarney

General. If requested by any perty, the court shall
order production of.the underlying lahDraLory data
and notes.

(i) (1) The cost of DNA testing crdered under
this sectlion shai] be borne by the state or the appli-

cant, as the court may order in the interests of jus-

_20_

CALIFDHNIA PENAL CDDE SECTION 1405 (connnued)

tice, IFlt is shown that the applicant is not indigent

-and pogsesses the abllit}' to pay. However,.the cost
“of any additional testing to be cnndutted by the
" district attomey or Attomey General shall not be
:Aborne by. the convicted persan.. :

(2) In order to pay the'state’s share of any test-

" ing costs, the laboratory designated in subdivisian
" (s} shall present its bill for services to the superior

court for epproval and payment. It is the intent of .
the Legistature to' appropriate funds for this pur-
pese In the 2000-01 Budpget Act.

{1} An order granting or rlenying a mation for
DNA testing under this section shall ngt be appeal-
able, and shall be subject to review only through
petition for writ of mandate or prohibition filed by
the parson seeking DNA testing, the district attos-
ney, or the Attorney General. The petition shall be
filed within 20 days after the courts order granting
or dénying the motion for DNA testing. In a
noncapital case, the petition for writ of mandate or
prohibition shall be filed in the court of appeal. In
a capital case, the petition shall be filed in the Cali-
fornia Supreme Court. The court of appeal ar Cali-
farnia Supreme Court shall expedite its review of a
petition for writ of mandate or ]JI'DhlhitlDﬂ filed
under this subdivision.

(k} DNA testing ordered by the court pursuant
{o this section shall be done as soon as practicable..
However, lf the court finds that a miscarriage of
Justice will otherw1sa pecur and that it is necessary
in the Interests of justice to give prionity to the DNA-
testing, 8 DNA laboratory shall be required to give
priority to the DNA testing ordered pursuant io this
section over the laboratary's other pending casa-
worlt.

{1} DNA proﬂle Information from biological
samples taken from a convicted person pursuant.

- to a motion for postconviction DNA testing is ex-

empt from any -law requiring disclosure of infor- |
matian to the public.

(in) Notwithstanding any other provision of law,
the right to file a motion for postconviction DNA
testing provided by this section is absolute and shal!
not be walved. This prohibition applies to, but is
not limited to, a walver that is given as part of an
agreement resulting in a plaa of gutlty or nolo
contendre. e

{n} The provisions of thls's" ctionare severable '
1f any provision of this section ar, Its application is
held invalid, that mvalldity shaJI not affect other
provisions or applications that can be given-effect -
without the invalid provision or apphcaﬂon
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" 1417.9. (a) Notthﬁstandlng any other provision
- material not be destroyed or disposed of because

of law and subject to subdivision (b), the sppropri-

- ate governmental enlity, shall retain all biologleal
i marenal that is sacured in connéction with:a crlmx—"

'nal casé for the period of tima that 'any person re-

o mams mcarcerated in’ connectmn w[th that case.

The governmental entlty.shall have the discretion

'to defermine how the evidence Is retained pursd-
" ant to thi¥ section, provided that the avidence is

retained ln a condition .sultable far deoxyrlbo--
nucleic acid (DNA) testing.
(b) A governriental entity may dispose of bio-

logical materlal before the expiration of the perlod .

of time describad in subd ms!on (a) If all of the con-
ditions sét forth below are met:

(1) The goverrimental entity notifies all of the
followirig pérsons of the provialons of this section
and of the intention of the governmental entity to
dispose of the material any person, who as a result
of a felony conviction In the case is currently serv-
Ing a term of imprisonment and who remains in-

carcerated in corinectlon with the case, any coun-.

sel of record, the piblic defender Lo the county af

convictlon, the dlstrict attorney in the t_:b(mty of -

conviction, and the: Attorney General.

{2) The notifymg entity does not recelve, within
90 days of sending the notification, any of the fol-
lowing:

(A) ‘A mation filed pursuant to Section 1405.

-Hawevet, upgn filing of that motion, the govern-
" mefifal entlty shall retaln the rnaterial only unti
the time that the courts denlal of the motian is

final
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. (B)'A requés; under penalty of perjury that the

the declarant will file within 180 days a motion for

'_'~DNA testmg pursuant to° Secuon 1405 that is fol-

lowed within 180 days by a motion for DNA test-

. -"mg pursuant ta Sectlon 14[]5 urless a réquest for

an extension is requested by the convicted person
and agreed to by the governmental entity in pos-

" session of the evidence.

«{C) A declaration of innocence under penalty
of perjury that has been flied with the court within

180 days of the judgment of conviction ar July L,
2001, whichever is later. Howater, the court shall
" permit the destruction of the evidence upon a show-

ing that the declaration is false or there is no issue

-of identlty that would be affected by additional test-

ing. The convicted person may be cross-examined
on the declaration at any hearing conducted under
this section or on an application by or on behalf of
the convicted person flled pursuant to Section 1405,

- (3) No other provision of law requires that bio-
logical evidence be preserved or retained.

(C) Notwithstanding any other pravislon of law,
the right to receive notice pursuant to this section -
is absalute and shall not e waived. This prohibi-
tion applies to, but is.not Lmited to, a waiver that
is glven as partof an agreement resulting in a plea
af guilty or nolo contendre.

(d) This section shall remain in effect only until
January 1, 2003, and on that datas is repealed un-
less a later enacted statute that is enacted before
Jenuary 1, 2003, deletes or extends that date.
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Arnprogy General - o, DEPARTMENT QF JUST.’C'E
) - o — — . 455 Golden Gate Avﬁnuc‘ Snite 11000
@ o . : : P ' .. 8an Francisco. CA 94102-7005

: R R . _ : . (415) 703-5500
. FAX TRANSMISSION COVER SHEET: =

-IMPDRTANTIGDNF!DENTIAL This cc:mmunica!mn Is inlended cnly for the use of the individual or enllty o which Il Is .
addressed; This messaga conlalns mformalfon fram the State of Galilornia, Attorney General's’ Office, which may ‘he prwnleged

cnnndential and exempl from disclosure under apphcanla taw, If the'reader of this communication is not the- Inlenﬁed rEI:.lpIBnI
_you are hereby nofifted thef any dlssemlnallan distribulion, or ;opymg ot-lhis communication is ‘striclly. prohlbiled
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TO: S ‘
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FAX NO: - = . ' PHONE NO:

; NAME . ~ Mife Q,Lwag.e«’(cm'h DA
: @OFFICE Sem Fromeisee Coripnd Div

!_LDGAWON

5

'PHONE NO: _¥78 - 703-4P?2
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@7-89/62 11:33 S.F. ATTORNEY GENERAL + @ NO.B19° PEB2-/EEZ

Letter to All Californi
Re; POStconwctmn DN

_nfomemcnt Agcncms fmm AtLomcy Genera! Bill Lockyel
Vldcnc& RctEann and Storage. Task Force Repo:‘t and Update

Enclosed p]ease ﬁnd a c@py ofPasrcanutcnan DNA Testmg Recammendmtwnsfor Rerennon, N

Starage end Disposal of. Bmlaglcal Evidence. This Task- ‘Force feport contains non- bmdmg
" . recommendations to help guidé agencies in meeting Penal Caide Section 1417 9's. mandate tg.

- retain "all biological material that is secured in connection with a criminal case : .. in a condition

suitablefor . . . DNA testing.” Penal Code Section 1417.9, in conjunction with Punal Code -

Section 1405 permits incarcerated fel ons to egtablish actLLal innocence thmugh postconviction
DNA testing of existing evidence.

Since the Task For.ce Re-port S publncaﬁon, questions have arisen regarding reimbursement of
local costs associated with Section 1405/1417.9 mandates, Your county should be aware of the
avenues available 1o it to request reimbursement for the day-to-day and one-time expenditures
necessary in light of Section 1405/1417.9, and the status of the governing test claim. ‘

In 2001, Los Angeles County filed test claim 00TC-21 with the Comunission on State Mandales

" (CSM) ta confirm that counties’ section 1405/1417.9-related expenses such as evidence storage,
district attorney and public defender time, and laboratory analysis are compensable from State
funds. If the test claim decision certifies that Sections 1405/1417.9 impose a compliance
mandate upon local entities, Los Angeles County will submit draft parameters and guidelines
addressing the extent to wluch counties can recover sxpenses for evidence retention, ©
postconviction testing, and related litigation. The drafi parameters and guidelines will be subject
to public comment. Once the CSM adopts its final parameters and guidelines, the State
Controller’s Office will distribute claim forms to county auditor/controller offices to document

accrued and anticipated expenses sanctioned under CSM guidelines. A leglslm.ws appropriation
of funds and annual reimbursement to counhcs will follow.

[f your county has not alrcady done so, it should consider compiing a detailed record of costs
associated with Section 1405/1417.9 compliance for eventual presentation to the State

Controller’s Office. To ensure full participation in the olaims process and specific consideration '

of your county's expenses within the CSM guidelines, your county also may want to add itself to
the C8M "service-of-process list." It may do so immediately by contacting CSM Executive
Director Paula Higashi at (916) 323-3562. Finally, should county representatives seek more
detailed information concerning the test claim, they should contact Mr. Leonard Kaye, Esq., the
SB 90 Coordinator for Los Angeles County and lead counsel on'the test claim, He can be
reached at (213) 974-8564. The Atlorney General's DNA Legal Unit (415-703-5892 o1 5976)
also is available to answer or direct questions associated with the Task Force Report.

Again, | wish to- thank all of the Task. Yorca pammpants for their thoughtful partampatlon in
preparing the artached repmri
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