T '(..STATE OF CALIFORNIA . - - ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
* " ‘gg0 NINTH STREET, SUITE 300
'"SACRAMENTO, CA 95814
PHONE: (916) 323-3662
. FAX: (916) 445-0278
E-mall: csminfo@gssm.ca.gov

March 22, 2007
- Mr. Leonard Kaye, Esq. .. L ArthurM Pa]kow1tz, Esq o
. County of Los Angeles - - o © ... .. SanDiego Unified School District.-
. Auditor-Controller’s Office _  Eugene Brucker Education Center f
500 W. Temple Street; Room 603 , : 4100 Normal Street, Room'3209 -
Los Angeles, CA 90012 -~ - -~ - . SanDiego, CA 92103

And Interested Parties and Affected State Agenczes (See Enclosed Mazlzng Lzs0

RE: Reissuance of Final Staff Analysis and Proposed Statement of Declslon, and
Notice of Hearing Date
Workers’ Compensation Disability Benefits for Governmem‘ Employees
(00-TC-20, 02-TC-02)
Labor. Code Section 4850
Statutes 2000, Chapter 920 & 929; Statutes 1999, Chapters 270 & 970;
Statutes 1989, Chapter 1464; Statutes 1977, Chapter 981
County of Los Angeles, Claimant
San Diego Unified School District, Co-Claimant

Dear Mr. Kaye and Mr. Palkowitz:

The final staff analysis and proposed statement of decision issued for the July 28, 2006
hearing for this test claim are being reissued, unchanged, for your review. The test claim
was postponed from that hearing in light of the pending case CSAC Excess Insurance

“Authority and the City of Newport Beach v. Commission on State Mandates and the State
Department of Finance. That case is now final, since the Supreme Court (Case No.

S5149772) denied the local agencies’ petition for review of the Court of Appeal’s
unpublished decision in the case. Written comments on this item are due no later than
Monday, April 23, 2007.

Hearing '

The test claim is set for hearing on Thursday, May 31, 2007 at 9:30 a.m. We will notify
you of the location of the hearing when a hearing room has been confirmed. Please letus -
know in advance if you or a representative of your agency will testify at the hearing, and

if other w1tnesses will appear.




Mr. Leonard Kaye and Mr, Arthur Palkowﬂzz

- March 22, 2007
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" If you have questions on the above, please contact Deborah Borzelleri at (916) 3224230,
- Sincerely, S | .'

PAULA HIGASHI
Executive Di-r,ector_r

¢e: Mailing .Iist (enclosed)

Enc. Fmal Staff Analysis and Proposed Statement of Decision
Enc. CSAC Excess Insurance Authority, et al. v. Commission on State Mandates ‘Second
District Court of Appeal 2006, Case No., B188169




Hearing Date: July 28, 2006
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. 'TEST CLAIM »
FINAL STAFF ANALYSIS

_ Labor Code Sectlon 4850 .

Statutes 2000, Chapters. 920 & 929

- Statutes-1999; Ghapters 270! & 970
Statutes 1989, Chapter 1464
Statutes 1977, Chapte1 981

Workers Compensatzon Dz.s'abzlzty Benef‘ 15 for Government Employees
(00-TC-20, 02-TC-02) -

County of Los Angeles, Claimant
San Diego Unified School District, Co-Claimant

T EXECUTIVE SUMMARY

Backgroﬁnd

This test claim involves legislation that expanded applicability of an existing workers’

* compensation leave benefit to specified local safety officers. That benefit entitles employees
to a leave-of absence without loss of salary for up to one year when disabled by injury or
illness arising out of and in the course of employment.

The test claim presents the following issues:

o Is the test claim legislation subj ect to article X111 B section 6 of the California
* Constitution?

» Does the test claim legislation i 1mpose a “new program or higher level of: service” on
local governments within the meaning of article XIII B, section 6 of the California
Const1tut1on?

" Staff Analysis -
Staff finds that the test claim legislation does constitute a program within the meaning of

" article XIII B, section 6 of the California Constitution becanse: 1) the leglslatlon mandates an

activity; and 2) the requirements are carried out by local government agenmes and do not
apply generally to all residents and entities in the state.

However, staff finds that the test claim legislation does not constitute a new prograrn or higher
level of service. Thetest claim legislation requires local government employers to providea
new leave benefit to certain employees. The California Appellate and Supreme Court cases
have consistently held that-additional costs for increased employes benefits, in the absence of

B Claunant incorrectly identified Statutes 1999, chapter 224 on the test claim form, but
- correctly identified the 1999 statute as chapter 270 on page 5 of the test claim text.
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some increase in the actual level or quahty of governmental services provzded to the public, do
- not constitute an “enhanced service to the pubhc” and therefore do not impose & new program

or higher level of service on local govermnents w1thm the meamng of atticle XIII B, section 6
- of the California Constitution, ' : : .

.Conclusion

- Staff finds that because the test clalm legmlatmn does’ not impose & new plogram or hlghe1 -
- level of service, it does not creaté & reithbursable statesmandated program on local - -

- governments within the meamng of article X;[II B sec’uon 6 of the California Constitution.
Recommendatlon - ' o

Staff recommends that the Commlssmu adopt ﬂus analys1s and deny ﬂus test claun
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STAFF ANALYSIS .

Clalmant -

County of Los Angeles :

: -Co-Clalmant L .
" San Diego’ Umﬁed School Dlstrrct

Chronology _ _ o o

06/29/01 - - County of Los Angeles ﬁled test c1a1m w1th the Comrmssmn

- 08/13/01 " The Department of Fmance ﬁled comments on test clairi with the

Commrssron A

08/31/01 ~ County-of Los Angeles filed: reply to Department of Flnance comments

07/17/02 . Coutity SF Los Atdf eles filed afiéhdmignt to test claim requestmg
- “ addition of San D ego Umﬁed School Disttict as co-clair’riant
07/25/02 . Commrssron approved request to add co-claimant _
08/23/02~ " The Depattiieiit of Fmance ﬁled comments ori test claun w1th the
A Comm1ssron - -

04/28/06 ' Commrssmn staff 1ssued draft staff analysrs

05/ 15/06,,' dotmty of Los Angeles ﬁled oomments on draft staff analysrs L
w071 1-/96 S C‘omrmssron §taff 1ssued firial staff analysis: '
.Background ' ' R

ThlS test cla1m addresses workers compensa’uon leave beneﬁts for local safety oﬂioers

11 11 the i
which was amended s1gnifrcant y in f9133 diid 1917 Thé current statutory soheme, enacted
in 1937, consohdated workers’ compensation and worker health and safsty provisiohs into the
Labor Code The workers’ compensation, system Pl'OVldGS for a compulsory and exclusive
scheme of employer habrhty, without, fault fori injuries arising out of and in the cougse of
employment, with remedies for temporary and permanent dlsabrhty, thedical care and
employer discrimination.’® - :

*Statutes 1911, chapter 399, .

3 Statutes 1913, chapter 176.

4 Statutes 1917, chiapter 586, .

5 Labor Code sections 3200 et seq. and 6300 et seq., Statutes 1937, chapter 90.

6 65 California Jurlspmdence Third (1998), Work InJury Compensatron, seetlon 7
pages 29-30. .
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Seetron 4850 was added to the Labor Code in 1939 to prov1de crty pohce ofﬁcels and fire
fighters that were members of the State Employees’ Retirement System (now the Public
Employees’ Retirement System [PERS]) & benefit that entitled them to leave of absence ,
without loss of salary for u p to.one year when disabled by injury or illness arising &%t of and in
the course of employment.” Over the years, Labor Code section 4850 has been- amended .
. several times to expand the groups of" employees covered and to address other prowsrons of
the benefit, Section 4850, as amended in 1977 and thereafter 1s the subjeet of thrs test ela:lm

:Pnor to 1977, section 4850 1ead

Whenever any clty pohceman, city fireman, county ﬁreman, ﬁ1 emen of any
 fire. d1str1ct, sheriff or any officér or employes.of a sheriff’s office, or any
inspector, investigator, detective or personnel with comparable title in any,
 district attériiey’ s office, Who is & member of the P E_rnployees
Retirement System or subject to the County Empioyees Retirement Law of v
1937-.... is disabled; Whether fsmpotarily'or permanetitly; by injury or illnéss . -
arising out of and in the.course of his dt-“i"?s he shall become entitled,
: .1egard1ess of his period, ¢ of servlc.e wrth the e1ty or county; to leave of
. absence while so d1sabled without loss of salary, in liey of tempor ary
disability payrents, if any, whishwould be payable widet this chapter, for
the period of such disability but not gxceeding one yeat, o until such eatlier
date as he is retired on permanent disability pension;,.. It shall also apply to
- deputy sheriffs subJ ect to the County Employees Ret1rement law 0f 1937 ..

The section exclided persons sueh as telephonp operator, elerlc stenographer, rnaehrmst
mechariic or Gthérwise, whoss fiictions did hot elearly fall thhm active law enforcement
service or active firefighting and ‘reventibriservice,+It-also provided that if the employer was
insured through the workers’ compensation system, then any payments the wotkers’ .
compensation system would be obligated to make as disability indemnity could bé paid to the
employét.. Alater statute, not ‘pled inthis test clairi, sstablished a progiam for.advanced
_ drsablllty pension payments .U,nder th,at pro gram, the local government agency may make
afce on payrnents to-a’il al s f sty officer y ho b as quairﬁed for the eontmp,ed salary

L,

oal govemment is entltled to, .

summai'y of the’ changes 1elevant fo1 ‘this anaIysrs that Were'enacted rn eaeh of the test eIaun
statutes, ' :

. pages 29-30.
T Statutes 1939 chapter 926.
8 Statutes 1985 Chapter 1254 Labor Code sect1on 4850.3.
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 Statutes 1977, Chapter 981

- Added lifeguards employed year round on a regulal full-time basis by Los Angeles
County, who are members of PERS or subject to the County Employees Retirement
Law of 1937, to the gr oup of employees covered by the one-year pald leave benefit,

Statutes I 989 Chapter I 464

_ Reenacted sectron 4850 .which would have _sunset on .Tanuenyl 1990 w1thout any
" chanjges that are relevant fof this analys1s o ' : -

: Statute.s' 1 999 Chdpter 270°

® Added certain peace ofﬁce1s deﬁned in Penal Code sectlon 830 31 0 that are employed
on a regular full time basis by.Los Angeles County, who are members of PERS or.
. subject to the County Employees Retirement Law of 1937 to the group of employees
covered by the bhe-year paid Ieave beneﬁt

Statutes 1 999 Chapter 970

. Added county probation officers, grovp coimselors, juvenile services officers, of
‘officers or employees of a probation office, who are members: of PERS or:subject to the
.Coqpty Employees Retirement Law of 1937 to the group- -of employees covered by the

: .cne—yem pard leave beneﬁt .

Y Proyided fhat safety employees employed by the chnty of San Luis Ob1spo could be

-~ entitled toithe oneyeatpaid-ledve benefit upon‘the adoption of-a:resohition of the board
of supervisots:of the County. of San s Obispo, even thoughi the elnplcyee is not a
mémber of PERS orsubject-to the Coutify Employees Retlrement Law' of 1937 '

Statutes 2000, Chapters 920 & 927 (doublé-joined)

e Added the Los Angeles City Retirement System as anotb_e1 1etn ement program to
== . which the spec1ﬁed employees niay belong i ordet to igceive the one-year “paid léave
benefit. - : g

" e Added tb_e one-yedr pa1d leave benefit for thé fcllowmg employees

o airport law enforcement officers under subd1v151on (d) of section 830.33 of the
Penal Code;,

o harbor or port police officers, wardens or spec1al officers of a harbor or port d1st11ct
or city or county harbor department under
subdivision (&) of section 830.1 or subdivision (b) of section 830.33 of the Penal
Code; and

o police officers of the Los Angeles Unified School District,

" ? Claimant incorrectly identified Statutes 1999, chapter 224 on the test claim fo1m, but
correctly identified the 1999 statute as chapter 270 on page 5 of the test claim text.

1% penal Code section 830.31 designates the following persons as peace officers: () a pohce

officer of the County of Los Angeles; (b) a person designated by a local agency as a park

ranger; (c) a peace officer of the Depaﬂment of General Serv1ces of the C1ty of Los Angeles
“and'(d) a housing autbonty pa’nol officer. N _ -
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Clalmant’s Posntxon

Clmmant the County of Los Angeles, contends that the test elann legislation constltntes a .
reimbursable state-mandated program within the meaning of article XIII B, see‘non 6 of the
Ca11f01ma Constltutlon and Government Code sectipn 17514, R

ClaJmant asserts that fhe- County hes incurréd: “new dunes” and incr eased eosts in eomplylng
* with the neWw fequirement that leave of abserice With full salary must now be provided to

" gpecified e1nployees instead of less costly temporary d1sab1l1ty or maintenance payments

requited under prior law. The asserted increased costs in providing the hew benefits are the

 differénce bétween the 70% tefiporary disability silary that was previously required and the
100% salary requlred for spee1ﬁed employees under the test elann legislation, -

Claimant d1sag1ees with the conclusion } in the draft staff analys1s that the test clann legislation
does not create a reimbursable state-mandated | progiam becuse it does not résult in an -
increase in the actual level or quality of governmental service provided to the'piblic. This

- argument ig addressed in the staff analys;s under Issue 2,

Co-«Claimant’s Position -

Co-cla1mant Sy Blego Uhniified ‘School District, contends that the test clalm leglslatmn
constitutes a reimbursable state-mandated program within the méaning of diticle XIII B,
section 6'of the California Constitution and Govertimernt Code section 17514, for the District’s
police officers; singé the Fourth District Court-of: ]lnpeal case of San Diego. Unified School
District.v.-Workers* Compensation Appeals. Board" upheld a Wotkérs” Competisation
Appeals‘Board determination - that 4 San Diego Unified-School Distfiét peace officer was
entitled to the paid leave benefit provided i in Labor Code sectlon 4850.

Department of Finance Popltmn

. Depal:,tfment of Flnance subrmtted comments- reeommending that “the test claim. be denied
since the chaptered legislation cited in the test claim does not appear to mandate 2 hew
program or higher level of service of an e}nstlng program pursuant to Article XIII B, Section 6
of the Cahforma Const1tut1on »oo ‘

i San Dzego Umﬁed School District v. Workel.s' Compensatzon Appeals Board July 19, 2001,
D038032 (nonpub opn., cert. denied).
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Dlscuss;on

_ The courts have found that article XIII B, section 6 of the Callforma Constitution'? recognizes
the state constitutiohal testrictions on the powers of local government to tax and spend.™ “Its
purpose isto preclude the state from shrftrng financial responsibility for catrying out

+ governmental functions to local-agencies, which-are ‘ill equipped’ to assume increased ;.

~ finanoial 1esponsrb111 Hes | becausg of the taxihg: and- spending litnitations that articles XIIT A

~and XIII B impose.” »1 Atest clalm statute or executive order may impose & reunbursable _

" stete-mandated pro%ram 'if it orders or commands & local agency or school dlsu‘lot to engage in -
an aotwrty or task.> In addition, the required activity of task must be new, cotistituting a “new

v program, or it must create. a “hrgher level of servroe” ovet the prevrously requrred level of .
setvice. :

~ The.courts have deﬁned a “program” subj eot to. arnole XTII By section 6,0f the California
Constitution;.as one that cairies outthe governientalfunction of prov1d1ng publro services, or
a law that imposes unique requirements on local agencies ot: sohool districts-to im: _Iplement a
state policy,, })ut does not apply genera.lly to,all resident; in the state,

deterimine f the ] program’is hew or iiposes & hrgher the test claim legrslauon
must be compared with the legal requirements in eff diate y fore the enactmerit of .
thetest:oliim legislation.’® A-“higher 1ével of service” occuis when the few “requwements
were mtonded to provrde an eﬂhanced servroe to the publlc nld.

- _.:,-4.
. --.5_!

~

.12 Article XIII B, section 6, subdivrsron (a), (as amended by Proposmon 1A in November -
2004) provides: “Wle‘never the Liegislatiué or any state dféticy mandates Afiéw progiam or
hlgher level of setvite ofrany local government, the State stiall provide d subverition of funds
to‘teimibirse thatlotal governirierit: for this costsof theprogratiior itlereased levelof seivice,
except that thé Legislihité may,; but need not, provide 2 subventiofi'of fithdsfor the following.
métidates: - (1) LegrslatrVe mandites reqiiested by the loeal*agenoy affected: (2) Legislation

- definihg anew crime of- changing an ekisting defiritionofa‘ciime. (3) Législative mandates
enacted prior to January 1, 1975, or executive ordeis 6t 1egulatrons 1n1t1a11y unplementmg

legislation enacted prior to January 1, 1975.”

13 Depam‘ment of Fmance W C‘ommzs.s'zon on State Mandate.s' (Kern Hzgh School Dist. ) (2003)
- 30 Cal 40727, 735

14 Caumy ofSan Dzega v, State of California (1997) 15 Cal 4th 68, 81,
15 Long Béach Unified School Dist. v. State-of California (1990) 225 Cal.App.3d 155, 174.

18 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unzﬁed School District v. Homg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar), . .

' San Diego Unified School Dist., supra, 33 Cal. 4th 859, 874 [reafﬁrmmg the test set dut in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles),
Lucia Mar, supra, 44 Cal.3d 830, 835].

'8 San' Diego-Unified School-Dist, supra, 33 Cal,4th 859, 878; Lucza Ma; suprg, 44 Cal 3d
830, 835.

% San Diego Unified School Dist,, supra, 33 Cal 4t11 859; 878.
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Fmally, the newly requu ed act1v1ty or increased level of service must i 1mpose costs ma.ndated
by the state : -

The Comnnssmn is vested with exclusive authonty to adjudloate d1sputes over the ex1stence of
state-mandated programs within the mesning of article XIII B, ssction 62! In making, its
decisions; the Commission must- strictly constrae article XIII B, section 6 and not apply it as.
an: “squitable-remed ng to cure the perce1ved unfalrness resultmg ﬁom pohtmal declsmns on

B _’fundmg priotities:”

Tlus test cla1m presehts the followmg 1ssues |

» Ts the test claim leg1slat10n subject to art1ole XIII B seot1on 6. of the Cahforma
- Constitution?- :

¢ Does the test olaim lepislation impose a “new progtam or hlgher level of service”
-onlogal goveitmerits within the meamngaof article XIII B sect1on 6 of the
Cahforma Const1tutlon? '

. Issue 1:

In. order for.the test claim. legis] atlon to1i nnpose a reimbursable stéte—mandated program under
article XI1I B, section 6, the statirtory language must'mandate an aot1v1ty or tagk upon-local
governmental agencies. If the language does not mandate or require local. governments to
perform a task, then a1't1cle XIII B, sectlon 6-is not tr1ggeled

Labor,Code section. 4850 a8 noted above, gets forth a pa1d leave benefit for oertam public
safety employees that, are subject to PERS orthe County: Employees Retirement Law of 1937,
When the specified employee:is disabled bysinjury -orliness: -arising out of his or her- dut1es he -
‘or she *shall become entitled . to aleave of absence while-so.disabled without loss of -
‘salaty... "2 The test claim, Ieg151at1on added several groups of employees;to-those entitled to
the pa;d leave benefit: The.plain meaning of the;provision requires the employees to receive
the benefit; thus. the test claim legislation mandates the. looal government agencles that-employ

......

the spec1ﬁed persons to provide the benefit,

-The testiclaim legislation.must: also const1tute as p1ogram” in order:to, be sub_]eet 1o .
article XT11 B, section 6 of the California Constitution. The relevant tests regatding whether
the test claim legislation constitutes a “program” within the meamng of article XIII B,..
section 6 are set forth in case 1aW. ‘The Califoriiia Supreme Cotut in-San Diego Umﬁed School
Districr, reafﬁrmmg the test set outdn-the C’ounty of Los Angeles case, definéd-the word:

20 Caunty ofFre.s'no V. Sz‘az‘e of C'alzforma (1991) 53 Cal 3d 483, 487 C'oumy of Sonoma v.
Commission on State Mondates (2000) 84 Cal.App.4th 1265 1284 (Caunty of Sonoma),
Govetnment Code sections 17514 and 17556,

2 Kinlaw v, State of California (1991) 54 Cal.3d 326, 331 334 Govemment Code seot1ons
17551, 17552 :

22 C’ounty of Sonoma v. Commission on State Mandaies, 84 Cal App.4th 1264 1280 (County of
Sornoma), citing City of San Jose v. State of California (1996) 45 Cal. App 4th 1802, 1817

2 Labor Code section 4850, subdwmmn (2).
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- article XIII B, sectloné “was [inf

“program” within the megning: of article XIIT B, section 6 as & program that carries out the

. governmental: functlon of providing a service to the public; or laws which, to implement a state
policy, impose: umque requuements on:local governments and do not apply generally to all
residents and entities in the state,™ (’Emphams added:) - Only one of these ﬁndmgs is neeessary
to trigger the e,pphcab111ty of art1cle XIH B sectlon 6

The C'aunty of Los Arzgeles' case a

" costs ifvolved i carfying out ‘Fonciofis peculzar 1o g expen s mcurred by
local agencies as an incidental impact of laws that apply generally to all'state residents arid
entities.” (Emphasis added.)® - In the. County. of Los Ahgeles case, the:court found tht rio -
reimbursement was requrred for the inérease-in.workers? compensation and unemployment
insuranee benefits'sinee the prov1s1ons -applied to all employees of-both private and: pubhe
busmesses 2% : “

" Here, on the. other hand, the requirements imposed by. the test claim legislation are.carried out
by local government agencies that:employ the specified local safety personnel who ate entitled

.. to the benefit, and do not-apply #generally.to all residents and entities in the state;” as did the

" subjeet of the County of Los Angeles

L]

Y  Con stitiftion.

1equ1rements for workers’ cornpensetron and unemployrnent insurance benefits that were the -
, ] le.lrn legxslatmn
sect1on 6 of the Cahforma

0 axficle X1LB

nsfitiie’ a program” that:1s'sul3_1 1

Tssue 2: Does'the tést clauh'légmlatmn un'pese a “new prograni‘ or higher level-of

Lo service” ohdocal governitients within the meamng of article III B ‘Section

_6 of the California Constitution?

The courts have held thatilegislatron imposes:a’‘new program or h1ghe1 leveliof:sefvice”
when: a) the requirements aré néw, in coniparison-withsthe preexisting scheme; and b) the
requirements were-intended to provide an enhe.need service to the public. ?T Both of these

~eotiditions must be met in‘ordeér to find that a:¢ new program or- h1gher level of ser¥ice” was

created by the test cleim leglsletlon

To. male: this determmatlon, the test: cle.lm leglslatlon must first, be eompared w1th the legal
rediiitefivents ih effect irfnediatel Prict tdts enactinent:?® - Claifantds ragissting =
reimbutsement for new-duties” andincreaged:costs of providifig 100% of the‘einployes’s

* salary, rathef then the: previously-required. 70%for temporary disability payments biider"
. workers’;compénsation;, for the newly covered:employees specified in. the test-claim .
. legislation, Newly coversd: emp'loyees are members-of PERS-,,-theLos-An‘geles City

B

w, San Dzego Umf ed School Dist., supra, 33 Cal 4t 859 874 County af Los Angele.s', supm,
43 Cél:3d 46; 56; Liléia Mar, sup¥a, 44°Cal.3d 830, 835,

25 County of Los Angeles, supra, 43 Cal:3d 46, 56-57.
% County of Los dngeles, supra, 43 Cal.3d 46, 57-58.

Y S Diego Unified School Dist., .s'upra, 33 Cal 4th 859, 878, Lucia Mar, siupra, 44 Cal3d

830, 835.
2 1pid, . -;
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Employees’ Retirement System, or subject to the County Employees Retlrement Law of 1937
. whoarealso: 1) lifeguards; 2) peace officers of the County of Lios Anigeles; 3) patk rangers;
4) peace.officers of the Department of Genersal Services of the City of Lios Anigeles; 5) housing
authority patrol officers; 6) county probation officers, group eounselors 6t juvenils services
~officers; 7) officers or employees of a;probation office; 8) airport law enforcement officers;
- _9) lmbor or port pohce ofﬁcers wardens, or special officers of a harbor or port district or: c1ty
d 14 10) police officers of the Los-Anigeles Unified- School
] __ﬁed School D1stuct also contends that its: employees are

'The unmed1ately p1ev1ous ve151on of Labo1 Code sectlon 4850 did not l1stﬂ1e afo1ement1oned
groups of public-safety per sonnel as'employess entitlsd to the paid:leave benefit; thus -
entltlement to the benefitis new for these employees, i comparison with the preex1st1ng
scheme,

- The next-.question:s-whether the new requirements ‘were intended to' prov1de anvénhanced
service to the pubhc Staff: conclndes that the new requireinents were notintended-to prov1de
an, enhanced service to the public a8 explamed in the followmg analysis, ‘

C'ommz.s'szon on Stal‘e Mandate.s‘

prov1de deith Benefits to local safety offisets under bibth PERS and the’ Worker ’ c'& _pensa‘uon
system. The court held that the legislation did not constitute a higher level of s&rvice &ven
though suclybenefits: might generate & higher:quality:of local safety-officers and therebyyina -

- gonerdl- iid indirectsense;- provideithe: publlc withca hlgherslevel of serv1ce by its employees.®®
- . The court stated the followmg RVt E e At R

+ Increasing the cost oﬁprowdmg services'cannot:be equated swith requiring: .-
an-increased level of service under a[n]{article XIII B,] section:6 analysis.
A lngher cost-tothe local governmentifor compensatmg its® employees is not
the sdmie as a higher cost of providirigseivicesito the .pubhc Ao e

Two other cases have reached the same conclusion regardmg employee beneﬁts The Second
District Gourt-of Appeal; in-City of Anaheim-v, State of California:(1987):189 Cal.App. 3
1478, 1484;determined-thaf a imiporaty. increase in'PERS Bénefifs to rétired -employees;
resulung inshigher contribytion rates for local governirent;did not-constitite ashighet level of
service to. the public.*Alse;in City-af'Sacraniento»,-State of California (1990) 50 Cal:3d-51,
67, the California Supreme Court determined that. prowdmg Atethployment compensa’non
protection to a.city’s own employses wasnot a service to the public.” to

The California Supreme Court reaffirmed and clafified what constitutes an “enhanced service
 tothe public” in the San Diego Unified School Dist, case: The court;in reviewing several
cases on point mcludmg City of Richmond, stated that the cases “illusiraté the circumstatice

® City of Richmond v. Commission on Staz‘e Mandates (1998) 64 Cal App 4th 1190 (Czty of
- Richmond), .

2 14, pege 1195; San Diego Unified Sthool Dz.s't supra, 33 Cal.4™ 859, 876-877 (where the -
Supreme Court reviewed the City of Richmond decision). ]

3 City of Richmond, supra, 64 Cal.App.4¢h 1190, 1196.
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_ that simply because a state law or order may increase the costs bortie by local government in
providing services, this does not necessarily establish that the law or order constitutes an~
increased or higher level of the resulting ‘service to the public’ under article XIII B, section 6,
and Government Code section 17514.” (emphasis in original)® ' . '

" The Suprerne Court went on to describe what would constitute a higher level of service; as

" “not merely some change that increases the cost of providing sérviges, but an increase in the . -

- . actual level or quality-of governmental services provided. In-Carmel Valley F ire Protection -

- -Dist. v: State of California [citations omitted], for example, an executive order tequired that ~ - " -

~_-county firefighters be provided: with protective clothing ‘and safety equipment. Becavse this
increased safety equipment apparently was designed to result in more effective fire protection, -
the mandate evidently was intended to produce a higher level of service to the public i '
'Claimant argues that the foregoing analysis is not consistent with casé law, and cites a recent
‘Los Angeles Superior Court case, CS4C Excess Insurance Authority v. Commission on State
Mandates** to make the argument. However, that case cannot be relied upon as valid authority
since it is currently being appealed” in the Second District Court of Appeal -

Thus the Appellate and Supreme Court cases have consistently held that additional costs for
increased employee benefits, in the absence of some increase in the actual level or quelity of
* governmental sérvices provided to the public, do not constitute an “enhanced service to the
“public” and therefore do not impose a “new program ox higher level of service” on local
governments within the: meaning of article XIII B, section 6 of the California Constitution.
Cdnclu5ion C
Staff finds that because the test claim legislation does not impose a new program.ot higher

level of service, it does not create a rejmbursable state-mandated program on local
- governments within the meaning of article XIII B, section 6 of the California Constitution.

Recommendation

Staff recommends that the Commission adopt this analysis and deny this test claim.

32_San Diego Unified School Dist, supra, 33 Cal.4™ 859, 877.

33 .Zbi d e ‘
M CSAC Excess Insurance Authority v. Commission on State Mandates (CSAC), Supetior )
Court, Los Angeles County, 2005, No. BS095456. S

35 Code of Civil Procedure, sectioh 1049; Caminetti v. G;uaranty Union Life Ins. Co. (1943) 22
Cal.2d 759, 766; the Supreme Court stated that “finality is not accorded a judgment until
effirmance in the event of an appeal.” ' ' -

36 CSAC Excess Insurance Authority v. Commz'sﬁ‘ion_on Staté Mandates, et al, currenﬂy .
pending in the Second District Court of Appeal, CaseNumber B188169. o
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ITEM 13
TEST CLAIM ,
PROPOSED STATEMENT OF DECISION

Labor Code Scctmn 4850 .
. Statutes 2000, Chapters 920 & 920"
Statutes 1999, Cliapters 270" & 970~
" Statutes 1989, Chapter 1464
Statutes 1977, Chapter. 981

' Wor kers’ C’ompensatzon Disability Benefits for Goﬁernment Employee.s'
(00-TC-20, 02-TC-02)

. County of Los Angeles, Claimant
San Diego Unified School District, Co-Claimant

EXECUTIVE SUMMARY

_ The sole issue before the Commission on State Mandates (“Commission”) is whether the

Proposed Statement of Decision accurately reflects the Commission’s decision on the
Workers ' Compensation Disability Benefits for Government Employees test claim?

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision, begmnmg
on page three, which accurately reflects the staff analysis and recommendation on this test
claim. Minor changes, including those that reflect the hearing testimony and vote count, will
be included when issuing the final Statement of Decision...

If the Commission’s vote on item 12 modifies the staff analysus, staff recominends that the
.motion to adopt the proposed Statement of Decision reflect those changes, which will be made
befors issuing the final Statement of Decision. Alternatively, if the changes are significant,

staff recommends that adoption of a proposed Statement of Decision be contihued to the
September 2006 Commission hearing. '

! Claimant incorrectly identified Statutes 1999, chapter 224 on the test claim forrn,l but
correctly identified the 1999 statute as chapter 270 on page 5 of the test claim text,

2 California Code of Regulations, title 2, section 1188.1, subdivision (a).
. 1 :







'BEFORETHE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA.
- -]NRETEST CLAIM:~ . © R B Case.No_.; .OO-TC-ZO‘/OZ;T!‘C-"(-)'Z
| -, Labor C°d° Se"tmn 4850 o - L Workers Compensatmn Dzsabllzty
" Statutes 2000, Chapters 920 & 929 - -»ge’“{- ts for G"_"e""me”t
Statutes 1999, Chapters 2703 &970. .~ [EmP "J’m
Statutes 1989, Chapter 1464 - j ' '
* Stattites 1977, Chapter 981 - b PROPOSED STATEMENT OF DECISION

. .CODE OF REGULATIONS, TITLE 2,
- DIVISION 2, CHAPTER 2.5, ARTICLE 7

Filed on June 29, 2001 by the County of
Los Angeles, Claimant, E

Amended on July 25, 2002 to add San D1ego (Propo sed for Adoption on July 23, 2006)
o UJHﬁQ@T,SQIIQ_OID_lSt_I,‘l,G_t Co- elann_ant _Y S S :

S PROPOSED STATEMENT OF DECISION

The Connmssmn on State Mandates (“Comnnssmn ) heard and deelded ﬂ:llS test cla1m during
a regularly scheduled heanng on .Tuly 28, 2006. [W1tness list wﬂl be included i in-the final
- Statement of Deelsmn ] .

The law appheable to the Commission’s detenmnanon of a reimbutsable state-mandated
program is article XIII B, section 6 of the California Cons’ntutlon, Govennnent Code seet1on
17500:¢t seq;; and related case law. . -

The Gotninission [adopted/mochﬁed] thie: staff analys1s at ‘the heaung by a vote of [vote count -
will be mcluded in thé final Statement of Dec1s1on] ol deny this tést claim, ;

_ Summary of Fmdmgs

This test claim involves legislation that expanded the applicability of an existing workers’
compensation leave benefit to specified local safety officers. That benefit entitles employees
1o a leave of absence without loss of salary for up to one year when d1sabled by i 111_]111'}’ or
illness arising out of and in the course of employment.

The test claim presents the following issues:

3 Claimant 1ncorrect1y identified Statutes.1999, chapter 224 on the test clann form, but
_correctly 1dent1f1ed the 1999 statute as chapter 270 on page 5 of the test claim text '

. PURSUANT TO' GOVERNMENT ‘CODE
- SECTION 17500 ET SEQ.; CALIFORNIA



o Is the test claim legislation subject to article XIII B, section 6 of the California
- Constitution?. - Coo

1 -

* Does the test claim legislation impose a “new program or higher level of service” on
local governments within the meaning of article X1II B, section 6 of the California
" Constitution?- R BT
The Commission finds that the test claim legislation does constitute a program within the -
7 meaning of'article XII B, section 6 of the California Constitution because: “1) the legiglation
- mafdates’Bn a6tivity; and 2) the réquirements are carried out by local government agencies and -
do not apply generally to all'tesidents and entities in the state, : : o

" The Comrmission further ﬁiﬁ:ﬁl‘s‘f‘ﬁdﬁ}évér, that the test claim.legislation does not constitute a
- new program or higher level of service. The test claim legislation requiires local governmient
employers to provide a new leave bénefit to certain employees. The Californis Appellate and

Suprems Cojirt cases:have:consistently held that additional costs for increased employee

o bengfits, in‘the absgnée'of some inefease in the actual level or quality of governmental services

projiidagl;-ta the public, do not cotistitute an “enhanced service to the public” and therefore do

not impose a new program. ot higher level of service on local governments within the meaning
of article.XIH B, section 6 of'the California Constitution.

- | BACKGROUND |
This teﬁs‘:c,claim addresses workers’ compensation leaye benefits for local 'safety‘ officers,

Article XTIV, section 4 of the California: Congtitution vests flie Legislifire wi’tH”i’:iIiéﬁhfﬁSower
to create and enforce a complete system of workers’ compensation. The Legislature initially

addressed the is,,sggpﬂwgﬁﬂgggs s QQII%RQI%?SJ%&iﬂ?jﬂﬂ;-l@i&.{i@%@b? Wotkmen’s Compensation Act,*

which was amended sigtificantly in 1913° aid 19175 The cwirent statutory scheme, enacted

in 1937, consolidated workers® compensation and worker health and safety provisions ifito the
Labot Gode. 7 The workiérs’ compensation systeni provides for'a coripiilséry and Exclusive
scheme of employer liability, without fault, for injuries arising out of and in'thé ¢outse 'of
employment, with remedies for temporary and permenent disability, medical care and

. employer discriminafion.® . i AR

Section 4850 was added to the Labor Code in 1939 to provide city policeiofficers and fire
Afighters that were members of the Siate Bmployees®. Retirement System. (now the Public
Employees® Retirement System [PERS]) a benefit that.erititled theth to leave of absence
~ without loss of salary for up to one yeatr when disabled by injury or illness arising out of and in

 Statiffes 1911, chapter 309, B

’ Statutes 1913, chapter 176, | B
6 Statutes 191 7, chapter 586, )

7 Labor Code sections 3200 et seq. end 6300 et seq., Statutes 1937, ,chaptér 90.

* 65 Califorria Jurispriiderics Third (1998), Work Injuty Compensation, section 7,
pages 29-30. - e ' : .




the course of employment,” Over the years, Labor Code section 4850 has been amended
several times to expand the groups of employees covered and to address other provisions of
the benefit, Section 4850, as amended in 1977 and thereafter, is the subject of this test claim.
Prior 6 1977, section 4850 read: N " ' o
" . 'Whenevér any city policeman, city fireman, county fireman, fireman of any
fire district, sheriff or any officer or employee of a sheriff’s office,.orany * . L
 inspector, investigator, detective or personnel with comparable titleinany . ... . .
district attorney’s office, who is a member of the Public Bmployees’ - - S
 Retirement System ot subj ect to the County Ernployees Retitement Law.of
' 71937 .., is disabled, whether temporarily or permaneéntly, by injury or illness .
" arising out of and in the course of his duties, he shall become entitled, =
regardless of his period of service with the city or county, to leave of
absence while so disabled without logs of salaty, in liet of temporary”
disability payments, if any; which would be payable undet this chapter, for
the petiod of such disability but not exceeding one year, or intil such earlier
date as he'is retired on permanent disability pension ... It shall also apply to
deputy sheriffs subject to the County. Eiployees Retirement law of 1937 ...

The section excluded persons such as telephone operator, clerl, steno grapher; machinist,

_ mechanic or otherwise; whose futictions did not clearly fall within active law enforcement
service or active firefighting and prevention service. It also provided that if the employer was
. insured through the workers® compensation system, then any payments the workers’
compensation system would be obligated to make as disability indemnity could be paid to the
employet. A later statute, not pled in this test claim, established a ptogram for advanced
disability pension payments. 19" Under that program, the local government agency may make

" advance penision payments to a local safety officer who has qualified for the continued salary
* benefit under section 4850; for PERS members, the local government is entitled to
.reimbursement from PERS for any such advance pension payments.

Test Claim Legislation

The test claim legislation consists of several amendments to section 4850, Following sa
summary of the changes relevant for this analysis that were enacted in each Of the test.claim
statutes, '

Statutes 1977, Chapter 981

o Added lifeguards emplc)yed year round on a regular, full-time basis by Los Angéles

- County, who are members of PERS or subject to the County Employees Retirement

Law of 1937, to. the group of employees covered by the one-year paid leaye benefit.
Statutes 1989, Chapter 1464

¢ Reenacted section 4850, which would have sunset-on January 1, 1Q90, without any
changes that are relevant for this analysis. ' '

9 Statutes 1939, chapter 926. |
10 gtatutes 1985, Chapter 1254; Labor Code section 4850.3.




. Statutes 1999, Chapter 270" | _ 3
~ »  Added certain peace officers defined in Penal Code section 830.31' that are employed

on a regular full time basis by Los Angelés Coimty, who are members of PERS or _
. _subject to the County Employees Retirement Law of 1937, to the group of employees-
. : covered by the one-year paid leave benefit. o . R

- Statutes 1999, Chapter 970~ R o
e _ Adde_'d'c';_ggjﬁy -p;oﬁatibil' ofﬁcers, -gr_qup_"éounSéiprS, jﬁw}enile' ser:\iiéas. 'offi'cers; of

- officers or employaes ,0f 8 probation office, who-are members of PERS of:subject to the

© 7 County Employees Refirement Law of 1937, to the-group of employees covered by the
.. one-year'paid leave benefit,” - L . e '

. » Provided tha safety employeesemployed bythe CountYofSailLuls Obispo could be

entitled to th ne-Yedr paid leave betiefit upori‘the adoption of & tesolution of the board

of sup of the' County + Luis O ispo, even thotigh the ¢inployee is not a
member of PERS or Subjégt to'the'C ounty Eriployees Rétiremient Law 61937,

Statutes 2000, Chapfens 920 & 927 (double-jotned) -
* Added the Los Angeles City Retirement System as another retirement program to

which the specified empl yees may belong in order to receive the one-year paid leave -

benefit;

* Added f5 one-yéar paid Teaye benefit for the following eifiployéest =
o aitpoit laWw enforcerient officérd under stibdivision (d) of gettion 830.33 of the
“PenatCode; -~ o
- o Hharbor or'ot police offiders, watdens, of special officefis of 4 hiiitiot or port district
or ¢ity-or-cotinty harbot départment under L '
subdivision (a) 0f séction 830.1 or siibdivision (b) of seétion 830.33 of the Penal
"Code;and .
o police officers of the Los Angeles Unified School District: .

Claimant’s Position . _

' Claimant, the County of Los Ahgeles, contends that the test _clai_n;rlegi_sil_;a;c_ipn constitutes a
reimbursable state-mandated program. within the meaning of article XIII B, sectioni 6 6f the
California Constitution and Government Code section 175 14, .
Claittiant asserts that the Gounty has inciirred “nei disties” and increased costs'in complying

with the new requitement that leave of absence with full salary must now be provided to

'! Clairiant incorrectly idlertified Statutes 1999, chaptér' 224 on the tést clain form, bt
correctly identified the 1999 statute as chiaptér 270 ofi page 5 of the test claitn text,

12 Penal Code section 830.31 designates the following persons as peace officers: (a) a police
officer of the County of Los Angeles; (b) a person designated by a local agency 4s a park

ranger; (c) a peace officer of the Department of General Services of the City of Los Angeles;
and (d) a housing authority patrol officer. o s ' N




spec1ﬁed employees instead, of less costly temporary drsablltty or maintenance payments

required under prior law. The asserted increased costs.in providing the new benefits are the

diffeience betweeii the 70% tethpotary dlsab111ty salary that was previously requlred and the
~100% salary requued for ‘_ peclﬁed employees under the tést claim legrslatlon

Clalmant d1sagrees w1th the oonclusmn 1n the draﬂ staff analysrsthat the test claim log1slat1on
eate 8 'elmbursable st'te-mandated program beoause it does not result i inen

: Co-Clalmant’s Posmon

Co-claunant Sen D1ego Umﬁed School D1str1ct contends that the test claun leglslatlon
- constitutes a reimbursable state-mandated program within the meaning of article XII B,
© sectiohi 6°0f the Cahforhm Constitition atid Govemment Cods sectisti 17514, for the Diktrict’s
polivs-offitiets;sifice i Folirth Distiitt Court-of A ppedl cibs of Sun Diégo Unifiéd School
- Distiety, Workers  Compensation Appeals Board™ upHsld'a Workess’ ‘Coripensation:
Appeals Board Astermitiiation: that 4"San Diego Unified Sthoo] Disttict peace officer- was
entlt "d"to the pald-leave be"'eﬁt provrded i Labor Code sect1on 4850 o

-Department of Fmance subm1tted comments. recornmendmg that “the test clarm be demed
since the chaptered legislation cited in the test claim does not appear to mandate a new
program or higher level of service of an existing program pursuant to Artlcle XIIL B, Seomon 6
of the Cahforma Consutuﬁon » , - .

P

¥ San Diego Umﬁed School District v. Workers Compensaz‘zon Appeal.s' Board July 19 2001
'D038032 (nonpub opn, cett, denied). ~ . e




. . COMMISSION FINDINGS
The courts have found that ayticle XIII B, section 6 of the California Constitution'* recognizes
. the stato constitgtiona! restrictions on the powers of local goyemment to tax and spend. ™ “Its
purpose is to preclude the state from shifting financial responsibility for carrying out-
govethimeritdl functions to lockl agehcies, which af *ill equipped’ to asiiine ificreaged .
- finanoial responsibilities becaisse' of thié taxing #nd Spefiding limitations that articles XHI A -~ -

0 add XTIB inipose, S Atest claifn statute’di 8xseutive Grdef’ may impose & reitabiisable

state-mandated program if it orders or comifiand a local agéhcy or selivol ‘distriet to'ergage in
-an activity or task.'” In addition, the required activity or task must,be.new, constituting a “new
. program,” or it must create a “higher level of service” over the previously required level of .

service.® e S T ST T T S
- The.courts have defined:a “program” subject to article. XHI B, section 6, of the California

Constitution,.ag one that carries.out the governmental furiction of providing public services, or

i es unique.requitemer s:on;local agencies or school districts io'rilngpljement'a
does not-apply-genstally to all residents and entities in the state” To.
determine if the program is new.orimposes a higherlevel of service, thetest claim legislation
must be compared with the legal requirements in effect immediately before the enactment of
 the test claim legislation.?? A “higher level of service” 06outs ‘Whet ths hew “reglitements
were intended to provide an enhénced service.to the public.”?! - Lo

'''''

" Artidle XIIT'B, sections; Sibdivision (a5; (as atnehided by Propopition TA 'in Noveniber
2004) provides: “Whenever the Legislature or any state ageticy fifilaté§ s hew'prograr or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide 4 subvention of funds for the following
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing an existing definition'of a crime, (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legislation enacted prior to Januery 1, 1975.”

13 Dé_bartment of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735. '

' County of San Diego v. State of California (1997) 15 Cal.4th 68, 1. _
" Long Beach Unified School Dist. v, State of California (1990) 225 Cal.App.3d 155, 174.

18 San Diego _Uniﬁéd School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). :

1% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874 [reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of Los Angeles);
Lucia Mar, supra, 44 Cal.3d 830, 835]. : '

2 San Diego Unified School Dist., .s'u_z}ra, 33 Cal.4th 859, 878; Lucia Mar, .s'_uprd, 44 Cal.3d
830, 835. - : _

21 San Diego Unified School Dist., supra, 33 Ca1.4th 859, 378.




Finally, the. newly 1eq_u1red activity or 1ncreased level of service must nnpose costs mandated
by the state, 2 : :

The Coinitission i is vested with exclusive authorrty to- adJudlcate chsputes over the exrstence of
 state-mandated programs within the meaning of article X111 B, séction 6.2 In malcmg its -
" decisions, the Commission must stricily construe article XIII B, sectioh 6 and ot apply it as

an “equitable remedy to-cure the perce1ved unfarrness resultmg ﬁ:om pohtrcal decrsrons on -
. fundmg pnor1t1e,s n24 . . |

This test clarm presents the followmg 1ssues

‘ _-l Is the test claim Iegrslatlon subJeet to artrcle XIII B sectlon 6 of the Cahforma
Conistitution? : :

¢ Does the test clairi legistation'i 1mpose a “néw program or higher level of Servme
~ onlocal governments within the meanmg of art1ele XIII B gsection 6 of the
. Califernia Constitution? - . : .

Is‘si‘l’é"-l.. o Isthe test claim leglslation sub Ject “to ‘article XIII B, Sectlon 6 of the
' C‘ahforma Constltu '

In, order for the test clarm leglalatron to 1mpose a reunbursable state-mandated prog1am undet

artlcle XIII B, sectron 6, the gtatutory- language must mandate an. aet1v1ty or-task upon local

' governmental agencies, If the language does not mandate or require local governments to
perform ) task then artrole XIII B sectlon 6 is not trrggered o

When the spec1ﬁed em,ployee is dlsabled by m_] y
gor éive of absence wlaile so d1

: gis _ e yeesto those entrtled to
_the pa1d leave beneﬁt The pl ain meanin'g of. ,'e provrsron requzf ‘e employees to teoeive

"~ the B8nefit, thusthe test dlaim Jegislation’ mandates he local government agencies that elnploy
the speerﬂed persons to provrde the beneﬁt

“The test claun IGE%SI,]’tmn In,us it ""so Gt

Bk
0

premit iy
District, reafﬁrmmg the' gt § set out 111 the C’ouniy of Lo.s' Angeles case deﬂhed the word

"22 C'ounty of Fresno v. State of California (1991) 53 Cal.3d 482 487; County of Sonoma v,
Commission on State Mandates (2000) 84 Cal.App. 4th 1265, 1284 (County of Sonama),
Government Code sections 17514 afld 17556, :

B Kinlaw v. State of California (1991) 54 Cal 3d 326 331 334 Governrnent Code seetrons
17551, 17552,

2 County of Sonoina v. Comiission on State Mandates, 84 Cal.App.4th 1264, 1280 (County of
- Sonomd), oiting City of San Jose v. State of Califormc; (1996) 45 Cal.App.4th 1802 1817

23 Labor Code section 4850, subd1v181on (a).




“program” within the meaning of article XIII B, section 6 as a progtam that carries out.the
governmental function of providing a service to the public, or laws which, to"imi:t'lemen_t a state
policy, impose unique requirements on lecal governments and do not apply generally to all -
resgidégt_gﬂ%i;d entities in the state,?® (Emphasis added.) Only.one of these findings is necessary.
to trigger the applicability of article XIII B, section 6. - : :
The Gounty of Los Angeles case also fotind:that the tefin “program” as it isused in .
-article XIII B, section 6, “was [intended] to require reimbursement to local' agencies forthe -

" costs involved in catrying out functions peculigy fo government, not for expenses incutred by~~~

local agencies as an incidental impact of laws that apply generally to all state residents and =
entities® (Bttiphasis added.)’ In'the:County of Los Angeles case, the court found that no
reimbursement was required for the in¢rease in workers® compensation‘and unemployment
insurance benefits since the provisions applied to all employees of both priyate and public
bug;i]lessgs,.z-8 e o DT

S NP o e

Here, on the other hand, the requirements imposed by the tést claiir legislition are carried out
by lgcal government agengies thai, employ the specifier local safety persopnel who are eftitled
to the benefit, and do not apply “generally to all 1915’1(@61’1\{5 and entities,in the state,” as did the

- requirements for workers’ compensation and unemployment insurance benefits that were the
subject of the'County of Los Angelessée. Thstefore, ths Corimission finds that the test claim
[egislation ddles constitute & “progtam™ thiat is Sibjéet to article XTH B, §8ttion 6'of th
Califorsia Constitutioni, * = . ¢ A S

lssue2: Does tho tes clai
. 6 of theCilifo

The courts have held thiat legish

when:  a) the requirem

t egislation impose a “new program or higher level of
iits within th teamih of artiéle XTI B, Section

CRRRTERE L S T x

: Ogram et level of service”

Pt Y S o i . i ) E AL
mpatisen preexisting scheme; and' b) the

ovide an enhanced service o the public,”; Both of these

. conditions mugt b met in order to find that & “néw program ox higher lovel of seryice” was
created by the test claim legislation., ST g .

LR ST

To malg this defermination, the E%%?&%?n;}iglslau0%-’%1}%;3}0@%%1, beﬁ?égﬁﬁedz%‘;h the logal

d.uig 100

IS e ‘\g ERRLE;
3 of the employee’s
selary,; raf he't tequired 70% for tempora y payments under
workers® compensation, for the newly covered employees specified in the test claim =

legislation. Newly covered employees are members of PERS, the Los Angeles City

T

* Sy Diego Unified School Dist, supray 33 Cai 4th §59, 874; County of Los Ariseles, supra,
43 Cal.3d 46, 56; Lucia Mor, supra, 44 Cal.3d 830, 835, B e
- * County of Los Angeles, supra, 43 Cal.3d 46,.56-57.
® County of Los Angeles, supra, 43 Cal.3d 46, 57-58.

' ® SunDiego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d
830, 835. - \ . o A

"3 1bia : .
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. Employees’ Retirement System, or subject to the County Employees Retirement Law of 1937
who are also: 1) lifeguards; 2) peace officers of the County of Los Angeles; 3) park rangers;

4) peace officers of the Department of General Services of the City of Los Angeles; 5) housmg
 authority patrol officers; 6) county probation officers, group counselors or juvenile services
officers; 7) officers or employees of & probation office;.8) airport law enforcement officers;

9) harbor or port pohce officers, wardens or special officers of a harbor o port district or city -

or county harbor department and 10) police officers of the Los Angeles Unified School . _
District. Co-claimant San Diege Unified School Dlsmct also-eentends that its- employees are . -
. covered by the test clalm leg1slat1on .

The immediately prev1ous ‘version of Labor Code seenon 4850 d1d not llst the aforementmned .
groups of public safety persohnel as employees entitled to the pa1d ledve benefit, thus
entitlement to the benefit is new for these employees, in comparison with the preexisting,
scheme.

The next questmn is whether the new 1equ1re1nents weére-intended to provide an enhanced
service to the public, The Commission concludes that the new requiremetits were rof intended
to prov1de an enhanced service fo the public as explained in the following analysis.

The Tl'urd District Court of Appeal in City of Richmond v. Commission on State Mandates
addressedid similar isshe. The case involved legislation requiring local governments fo

~ provide death benefits to local safety officers under both PERS énd the werkers’ compensatmn :
systemn; The court held that the legislation did riot constitute a higher level of service even
though such benefits might generate a higher. quahty of local safety officers and thereby, in 2
general and indirect sense, provide the public with a higher level of service by its employees.?
The court stated the followmg :

Inoreasmg the cost of prov1d1ng services carinot bé equated with requiring
ari incréased level of service under afn] [art1ole XIII B,] sectioh 6 analysis.
A higher cost to the local government for oompensatmg its employees is, not
the same as a higher cost of providing services to the public. 3

Two other cases have reached the same conclusion regarding employee benefits. The Second
Disttict Court of Appeal, in City of Anaheim v. State of California (1987) 189 Cal.App. 3
1478, 1484, determined that a temporary increase in PERS benefits to retired employees,
resultmg in higher contribution rates for local government, did not constitute a higher level of
service to the public. Also, in City of Sacramento v. State of California (1990) 50 Cal.3d 51,
67, the California Supreme Court determined that p1ov1dmg unemployment eompensatmn
protection to a city’s own employees was not a service to the public.

The California Supreme Court reaffirmed and clarified what constitutes an “en’hanced service
to the public” in the San Diego Unified School Dist. casé. The court, in reviewing several
cases on point including City of Richmond, stated that the cases “illustrate the circumstance

3 City of chhmond V. Commzsszon on State Mandates (1 998) 64 Cal App 4th 1190. (C’zty of
Richmond),

32 Id., page 119'5; San Diego Unified School Dist., supra, 33 ‘Cal.4™ 859, 87 6-87_7 (where the
Supreme Court reviewed the City of Richmond decision).

3 City of Richmond, supra, 64 Cal.App.4th 1190, 1196.
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- that simply because a state law or order may increase the costs borne by local government in
providing services, this does not necessarily establish that the law or order constitutes an -
increased o higher'level of the resulting ‘service to the publle under article XIII B, section 6,
and Government Code section 17514, (e1nphas1s in- ongmal) '

The Supreme Court went on to descnbe what would eonstltute a h1ghe1 level of eerv1ee, as -
“not merely.some cha.nge that i mereases the cost of p1ov1d1ng services, but an increase in the
actual level or quality of govermnental serviees provided. In Cai'mel Valley Fire Protection

“Dist: v, State of C'alzforma [citations omitted], for: example a1 executive order requiréd that

county firefighters be provided with protective clothing and safety eqiipiment. Becatige this
increased safety.equipment apparently was designed to result in-more effective fire protection, ,
the mandate evidently was intended to produce a higher level of service to the public ...

Claiment argues that the foregomg analys1s is dot’ consmtent with case law, and c1tes a recent
Los Angeles Superiot Court case, CSAC Excess Insurance Authority v. Commissiori ont State

Mandates™ to make the argument. I—Iowever that case-canniot be relied v upon. & as valid authority -
sines it is currently being appealed in the Second District Court of Appeal.”®

Thus the Appeilate dnd Supleme Couit cages have consmtently held that addifional costs for
increased employee benefits; in the absence of some increase in-the actual level or quality of
govetnmental services pravzded to the:public, do not constitute an “enhanced service to the
public” and therefore do not i impose a “new program or higher level of service” on local
governments ‘within the meaning of article XIII B, section 6 of the' California Constitution.

CONCLUSION

The Connmssmn ﬁnds that because the test claim legislation-dees not i nnpose a new program
or higher leyel of service, it does not create a reimbursable. s’cate-mandated program on local
governments W1th1n the meamng of article XIII B, seetlon 6 of the California Constitution.

34 San Diego Unified School Dist , supra, 33 Cal.4™ 859, 877.
35 5. '
Ibid,

- %6 CSAC Excess Insurance Aithority v, Commz.s'.s'zon on State Mandaz‘es (CSA CJ, Superlor
Court, Los Angeles County, 2005 No. BS095456.

37 Code of Civil Procedure, section 1049; Caminetti v. Guaranty Union Life Ins. Co (1943) 22
Cal.2d 759, 766; the Supreme Court stated that “ﬁnahty is not accorded a Judgment until
affirrfiance in the event of an appeal.”

38 CSAC Excess Insurance Authority v. Commz.s'.s'zon on State Mandates, et, al., currently
pending in the Second District Couit of Appeal, Case Numbet B188169
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SUZUKAWA, J. :

*]1 In this appeal from a judgment granting
consolidated writ of mandate petitions, we affirm in
part, reverse in part, and reinstate in part the
administrative rulings of appellant Commission on
State Mandates (commission).

' INTRODUCTION

 “Article " XIIT B, - ‘section 6 - of . the._ califiiflmia
.- Constitution ~ provides  in - relevant  part "that -
" . “[w]henever . the Legislature -or. any state agency_-.

mandates a new program or hlgher level of service on’
any. local government, the State shall provide a

- subvention  of funds to reimburse such . local

government for the cost§ of -such program or

. increased level of service” (article XIII B, section 6).

In this appeal, we must decide whether three workers'
compensation statutes (Lab. Code, § § 32121,
3212.11, 3213.2 (the test statutes)), ™ which provide
certain publicly employed peace officers, firefighters,
and lifeguards with arebuttable présumption'that '
their injuriés arose out of and in the course of
employment, mandated a new program or higher
level of service of an éxisting program for which
reimbursement is requlred under article XTI B
section 6. '

EN1. All' further undesignated statutory
« ‘references are to the Labor Code.

Respondents CSAC (California State Association of
Counties) Excess Insurance Authority (hereafter
EIA), a joint powers authority that provides insurance
to its 54 member counties, and City of Newport
Beach (city) petitioned for writs of mandate to vacate
the commission's denials of their claims for

reimbursement of state-mandated costs created by-the

test statutes. The commission and the California
Department of Finance (department), which filed a
complaint in intervention, opposed the consolidated
writ petitions and demurred on the ground that the
EIA lacked standing., The superior court overruled
the demurrer and entered judgment for the EIA and
the city. The superior court issued a peremptory writ
of mandate that vacated the commission's rulings and

directed it to determine the amount of increased

workers' compensation benefits paid, if any, by the
city and the EIA's member counties as a result of the
presumptions created by the test statutes.

In this appeal from the judgment by the commission
and the department, we conclude that the EIA has -
standing as a joint powers authority to sue for
reimbursement of state-mandated costs on behalf of
its member counties. We also conclude that because
workers' compensation is not a program administered

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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by local governments, the test statutes did not
- mandate a new program or higher level of service of
an -existing program for which reimbursement is
required under article XIII B, section 6,
notwithstanding any increased costs imposed on local
- governments by the statutory presumptions.

'BACKGROUND

A The Administrative Proceedings

The EIA isa Jomt powers authorlty The EIA states
© that it “was formed in 1979 to provide insurance
coverage, risk management and related services to its
- members in accordance with Government Code
‘[section] 998.4. Specifically, with respect to the

“-+ issues presented here, the EIA provides both primary
- and:.excess workers' compensation coverage for
- member counties,. including the payment of claims

* and-losses arising out of work related injuries.” The
- EIA's ‘members include 54 of the 58 California
counties. According to the EIA, “[e]very California
. county except Los Angeles, San Francisco, Orange

- and San Mateo [is a member] of the EIA.”

*2 In 2002, the County of Tehama, which is not a
“party to this appeal, the EIA, and the city filed test
claims with the commission concerning the three test
statutes. A “test claim” is “the first-claim filed with
the comunission alleging that a particular statute or
executive order imposes costs mandated by the
state,” (§ 17521.) The test claims alleged that each
test statute, by creating a presumption of industrial
causation in favor of certain public employees
seeking workers' compensation benefits for work-
related: injuries, imposed state-mandated costs for
which reimbursement is 1equ1red under article XIIT
B, section 6, : -

In the first test claim, the County of Tehama and the
EIA challenged section 3212.1, which grants a
rebuitable presumption- of industrial causation to
certain publicly employed peace officers and
firefighters who, either during or within a specified
period following termination of service, develop
cancer, including leukemia, after being exposed to a

known carcinogen. Section 3212.1, subdivision (d)

allows employers to. rebut-this presumption with
“evidence that the primary.site of the cancer has been
established and that the carcinogen to which the
member has demonstrated exposure is not reasonably
linked to the disabling cancer.” If the presumption is
not rebutted, “the appeals board is bound to find in

accordance with the presumption.” (§_3212, 1, subd.
(d)) :

In the second test claim, the County of Tehama and

" the' EIA challenged gection 3213.2, ‘which grants a

rebuttable presumption of industrial “causation to.

certain publicly employed peace. ofﬁcers who wear a - -

duty belt (a belt used to hold a gun, handcuffs baton,

" -“and other Taw’ enforcement itéms) as a condition of ~

employment and, either during or within a specified
period after termination of service, suffer a lower
back injury. Section 3213.2; subdivigion (b) allows’
employers. to rebut this presumption with “other
evidence, but unless so controverted; the appeals
board is bound to find in accordance with it.”

In the third test claim, the city challenged section
3212.11, which grants a rebuttable presumption of
industrial causation to certain publicly employed °
lifeguards who develop skin cancer during or
immediately following their employment. Section
3212.11 allows employers to’ rebut this presumption
with “other evidence, but unless so controverted, the
appeals board shall find in accordance with it.”

The commission denied each test claim after
determining that each test statute's respective
presumption of industrial causation. did not mandate
increased costs for which local entities must be °
réimbursed under article XIII B. section 6. The
commission also . concluded that the EIA lacked
standing to pursue the test claims because the EIA
does not employ the peace officers, firefighters, or
lifeguards affected by the test statutes and is a
separate entity from its member counties.

B. The Judicial Proceeding

The EIA and the city petitioned for writs of mandate
to vacate the commission's denials of their respective
test claims. (Code Civ. Proe., § -~ 1094.5.) The .
commission and the department, which filed a
complaint in intervention, opposed the consolidated
petitions. (Gov.Code; § 13070; see Redevelopment
Agency v. Commission on State Mandates (1996) 43
Cal.App.4th 1188, 1198.)

*3 The commission and the department challenged
on demurrer the EIA's standing to prosecute the test
claims. When the test claims were filed, Government
Code section 17520 defined -“special district” to
include joint powers authorities and Government
Code section 17552 defined “local agency” to include
special districts. The superior court determined that

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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. because the EIA, as a joint powers authority, was ‘a
special district under Government Code section
17520 when the test claims were filed, the EIA was a
local-agency under Goverriment Code section 17552
and;. therefore, had standing fo file ‘the test claims.

- The superlor “couft noted that although in 2004; the -

" Legislaturé_ " deletéd - joint ‘powers” agehcies ‘or .
. _.'__'authorltles from: ‘the _definition' of specxal dlStI'lCt-.

" (Gov.Code, § 17520, @5 dmended by Statsi2004, ch. '

890), bicause the EIA's tést claifms: were filsd before
the amendment took" éffect, the amendment did not
apply to the EIA's pendmg test claims.

Regardmg the’ 1ssue1 of state-'rnandated costs, - the
superior court concluded that the test statutes
mandated a new program or increased services under
article X111 B, section 6. The supetior court reasored
that “[l]eglslatlon that expands the ab111ty of an

related, expands':the- cost to the employer to
compensats itd injured workers. The assertion by the
state that the employer cari somehow “opt out’ of that
cost ihcrease is clearly without merit. By cotitetiding
that the counties néed not ‘dispute’ the”"]’a‘reshmpflb'ns

mandated by the legislature, that the injury is job'

reldted, misses thie point. The counties are entitled to
subvention, not for increased ‘LITIGATION - costs,
but for' the increased: costs of COMPENSATING
their injured” workers' which has been mandated by
the legxslature S

The superior cotrt granted judgment to the EIA and

thé city, and issued a peremptory writ of ‘mandate

directing the comrhission to vacate its administrative
rulings and “to determine the amount, if any, that the
cost of providing workers' compensation benefits to
the ¢mployees of the City of Newport Beach and

each member county [of the EIA] has been increased -

by the enactiment of the presumptions created by” the

test statutes, On- appeal; the "commission and the

department challenge the EIA's standing'to prosecute

the test claims and argue: that the test statutes d6-not

mandate a new prograr or ificreased services within

" an existiig program for -which reimbursement is
required under article XHI B sec’uon 6

DISCUSSION

Standing

-

The commission and the department contend that the
EIA lacks standing to prosecute the test clalms on
behalf of its member countles We disagree.

In 1984, - the Leglsl_atur'e e'stabhs_’hed © the
- administrative procedure by which local ageﬁ’ciee and
school districts may file claims with the .commission

for relmbursement of costs ‘mandated by the state,

" (Gov.Code, § § 17500, 17551, subd. (a).) In this.

context, “costs: mandated by the state” means “any
increased .costs which a local agency _or school
district'is required to incur .., as a result of any statute
.. which mandates‘ a new program or higher level of
service of an existing program within the meaning of
Section 6 of Aiticle XIII B of" the Cal1f'orma
Constrtutmn " (Gov:Code, |

*4 Given that Government Codé section 17551,
subdivision (4) allows local agencies and school
districts to seek reimbursement of stdte-mandated

. costs and Government Code seéction 17518 inclides

counties ‘within the definition of local agency; it must
follow that the ‘EIA's 54 miemiber counties have
standing to bring test claims for reimbursemént ‘of
state-mandated costs. We thilst decide whether the
EIA has standing to bring the tést claims on behalf of
its member counties.

When the EIA- filed its test claims in 2002,

Government _Code_section 17520 included joint
powers atithorities within the definitioni of special

districts: -As  of January 1, 2005, hLowevVér; joint"
powers agencies were eliminated from the definition
of special districts, (Stats;2004,°ch. 890 (AB 2856):)
Because the amended- definition of special districts

applies to pending cases- such as -this one, we
conclude that the EIA is not'a special district under
section 17520 -and has no standing to pursue its test
claims on that basis. (See Californians for stabzlztv‘_
Rights v. Mervyn's, LLC (2006) 39 Cal4ih 223
[Proposition 64, which limited standing to bring
actions under the unfair ‘competition law to
governimental parties and injured private parties,
eliminated ‘the appellant's standing’ to pursiié an
appeal that was pending when the proposmon was
passed])

Nevertheless, we agree with the EIA that it may

pursue the test claims on behalf-of its member
counties -because “[rldther than having 54 counties™
bring individual test claims,” the EIA, -in° its

representative capacity is- statutorlly ‘authorized to
proceed on its members behalf.” 2.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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FN2 Under Branick. W Downev Savings &

Ath 235, the

: compamon case. to . Calzfor nians . forj
N Dlsabzlitz Rzghts A Mervzns LLC, supr: g, 39.

Cal.4th 223 even if we were to conclude

" that the EIA lacked standing to- brmg a test
* claim on behalf of its ‘member courties, it is’ ‘
poss1b1e that the EIA would be granted leave oo

" to amend to identify the county or countles

_ that might be named-as a-plaintiff. Given our -

- determination that the EIA has standmg asa
1epresentat1ve of: its member counties- to.
pursue-the test, clalms “We. need not address
this unbrlefed issue. ,

Accordmg to the joint powers agreement, the EIA's

purpose is “fo jointly-. develop ,and fund insurance
programs as determined. Such programs may include,
but are not Jimited. to the creation of joint insurance

funds,.including excess insurance funds, the pooling -

of -selfinsured = ¢laims and- losses, purchased
insurance, mc]udmg reinsurancs, and the provision of
necessary.  administrative . services. - Such
administrative services may include, but shall not be
limited ..to, risk management consulting, loss
prevention and control, centralized loss: reporting,
actuarial . consulting,--claims adjusting, -and legal
defensé services.” L

By law, the EIA as a joint powers authority possesses
the comnmn-powersenum_erated in the joint.powers
agreement and- may exercise those powers in.the
mannerazprowded therem. (Gov Code, § . ~6508.)

: may sue and be sued 1n its own name if it is
authorized in its own name to do any or all.of the
following: to make and enter contracts; to employ

agents and employees; to.acquire, construct, manage, .
maintain, . or operate - any building, .-works, or -

improvements; -to .acquire, hold, or .dispose of
property; or-to incur debts; liabilities,-or obligations.
(ldi- & 6508.) In: this case, the joint. powers
agreement gave the-ETA “all of the powers common
to counties in California and all additional powers set
forth in the joint powers law,:and ... authorized [it]-to

do all acts necessary for the exercise of said powers:-
Such powers include, but are not limited to;;the

following: [{] (a) To make and enter-into contracts.
[9] (b) To incur debts, liabilities,.and obligations. [{ ]

() To acquire, hold, or .dispose of -property,-
conitibutions and donations of property, funds,..

services, and other- forms of assistance from persons,
firms, corporations;-and government entities. [ @
To sue and be sued in its own name, and to settle any
clafin against it,;. :

Page 4

*5 Given that the joint powers agreement expressly
authorized the BIA to exercise all of the powers
common.te counties. in. Cahfomla to :do all acts
necessary for the exercise of said powers, and to sue
and be sued in its own-name, we conclude that the

", joint powers agreement authorized the EIA 10, brmg' L

the test claims on behalf of its member counties, each .

of which qualifies as.a local agency to bring & test | 7

claim. under Government -Code - section 17518
Although as appellants - point out, the EIA is a

 separate ent1ty from the contracting counties and is -

not directly affected by the test statutes because it
does not employ the peace officers, firefighters, and
lifeguards specified in the test statutes, we conclude
that those factors do not preclude the EIA from
exercising its’power under the agreement to sue on
behalf of its member counties.

Appellants rehance on, Kmlaw v. State.of .California

(1991) 54 Cal.3d 326 is misplaced. In Kinlaw, the
plaintiffs filed suit as individual. taxpayers .and

medically indigent adult residents of Alameda
County to' compel the state sither to restore. their
Medi-Cal eligibility or to. reimburse the .county for
their medical costs under artrcle XIII B, -section 6.
The Supreme Court held that the plaintiffs in Kinlaw
lacked standing because the right to reimbursement
under article XTII B; section 6 “is.a right:given by the
Constitution to local agencies, not individuals either
as taxpayers or recipients of government benefits. and
services.” (54:Cal.3d at p. 334.) The Supreme Court
noted .that the interest of the plamtlffs, “although
pressing, is indirect and does mot differ from the
interest of the public at large i in the financial plight of

local government.” (Id, at p. 335.)- -

In thls case, however, the EIA has st_andmg to sue as
a joint powers authority on behalf of its 54 member
counties that have standing as local agencies to bring
test claims. Unlike the plaintiffs in Kinlaw, the EIA
claims standing not as an individual or as a taxpayer,
but as a joint powers authority with the right to
exercise “all of the powers common to counties in
California,” and “to do all acts necessary for-the
exercise of said. powers,” including the right to sue in
its own name., We therefore distinguish Kinlgw and
conclude that it does not deprxve the EIA of standing
in this case.

1I

Article X111 B, Section 6

‘© 2007 Thomson/West. No Claim to Orig, U.S. Govt. Works.
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Artiglé XIII B, ectioti 6 prowdes' in relevant part that
“[w]henever the Legls]atule or any - state’ agency

mandates a new progtarm or higher level of service on-

any local govelnment the State shall prov1de a
‘subventlon of funds to - reunburse such - local

governiment for "the.’ costs "of such- program’. of. .
increased level 6f service...” We conclude: that =~

"because the test statites dld not’ mandate & new
program or hlgher level of se1v1ce of an exrstmg

6i is not required.

* A. The Purposé 'of Article XIII B, Séction 6

Article XIII A, which was® added- to ‘the:California
Constitution by Proposition.13in 1978, imposed a

limit on the power of state and local governments to -
- adopt and levy takes. Article XIII B, which was -
added to the Constituion' by Ploposmon 4 in 1979,

imposed a complementary limit* on~ goverhinerit
spending. The two provisions “work in tandem
together’ restricting Califorriia govemments ‘power

both t&-levy and to spend for public puiposes.” (City’
California 1990 50° Cal 3d )

0 Sacf'amenta v, .S’late 0]
51 59 ﬁn. 1.)

*6 Artlcle XIII B, section 6 prevents the state from
shifting financial respons1b1hty for govérmiiental
funétionsto local agencres by requiring the state to
reimburse local agencies for the costs of providing a
new program of higher level of ‘ervice mandadted by
the' state, (County of Fresno v, Stafe of Cali ornia

(1991) 53 Cal.3d 482, 487) “Speclﬁcally, it was

designed to protect” the taxX:- revenues -of local

governments from state mandates that would require

expenditure of stich revenues.” (Ibid.)

B State Mandates

We will assume fof the sake of afgument that the test

statutes' ’presumptlons of industrial causation will
iniposé somie inciéased costs on local governments in

the form of increased workers' compensatiofi benefit -

paymetits to injured local ‘peace’ officers,’ ‘firefighters;
or llfeguards The miere imiposition of incredsed costs,
however, is not determinative of whether the
pres‘umptions mandated a new program or higher
level of service within an ex1stmg program as stated
in article X111 B, section 6. “Although a law is
addressed only to local governments and imposes
new costs on theiti, itimay still not bg a reimbursable
‘state mandate.” (City of Richmond v. Commission on

Page5

State Mandates (1998) 64 Cal.App.4th 1190, 1197)
Whether - the - increased -costs resiilted from ‘a state-
mandated program-or hxgher level of setvice presents
solely aquestlou of lawy as there are no’ d1 ‘uted facts.

:j;'As prevrously noted “costs mandated by the state”:_._ .
" medns “any incredsed costs-which a local agency or . ..

scliod] district is 1equ1red to incur ... a8 8 result of any
statute ... which mandates a’ ‘new program or higher .

~ level of service of an existing program Within the -

mesaning of Section 6 ‘of Article XIII B of the

California Constitution.” (Gov.Code. § - 17514.) As
the Supreme Court explamed in ountg oz Lo

“Looking at the language of section 6 then, 1t ‘seems
clear that by itself the'term ‘hlgher level of service’ is
meamngless 7 It must be fead in con_]unctlon with the
predecissor phrase ‘new program’ to give it heaning,
Thus “‘Fedd, it is apparent that the subvention
requiremnent for inoreased or’higher level of sérvice is
directed to state mandated inéreases in the services
provided: by local agericies*in ‘existing ‘programs.”
But the term ‘program’ itself-is not defined in aiticle
XII'B: What programis:then did the electorate have
in mind when géction’ 6° was adopted? We conclhide
that the drafters and the electorate had in mind the
commonly understood meanings of the term-
progianis that catry out the governmental function of
providing sefvices to the piiblic, -or' laws Which; to
implement- a state “policy, * impoSe ' vunidie
requirements ori‘Jocal govemments atid do not apply
general]y to all residents, and entities in the stats:” (/d.

at p. 56; see Cozm of Los Angeles v, Commzssmn on

*7 In - this case, the test. 'statute‘s affect’ the
administration .~ of the’ workers' compensation
program The Supreme Court has held: that statutes
cost-of- hvmg increases did not mandate either a new
programi or higher level of sérvice in-an existing
progiat. “Workers'<comperisation is not a program
administered by 'local ageticies to provide §ervice to
thepiiblic. " Although local agencies imust provide
benefits to-their employees either through-insurance
or direct paymetit;’they are mdlstmgulshable in this
respect’ from ‘private employers. ‘In nio sense cai
employers, public or- private, be considered to be
administrators of a -program of - workers'
coripensation or'to be providing services incidental
to' administration” of the = program. Workets'
compensation is administered by the state through the
Division of Industrial Accidents and the Workers'
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Compensation Appeals Board. (See Lab.Code.. §
3201 et seq.) Therefore, although the state requires
that employers provide workers' compensation for
nonexempt categories of employees, increases in the
cost of providing this employee benefit are not

subject to reimbursement as state-mandated programs -
or higher levels of service within the meaning of"
section 6.” (County of Los_Angeles. v. State of ,

California, supra, 43 Cal.3d at pp. 57-58.)

We similarly -conclude that because workers'
compensation is not a program administered by local
governments, the test statutes' presumptions of
industrial causation do not mandate a new program or
higher level of service within an existing program,
even assuming that the test statutes' presumptions
will impose increased workers' compensation costs
solely on local entities. Because the test statutes do
not involve a program administered by local
governments, the increased costs resulting from the
presumptions unposed to implement a public policy
do not qualify for reimbursement under article XIII
B, section 6. (See City of Sacramento v. State of
California, supra, 50 Cal.3d 51 [state law extending
mandatory coverage under state's unemployment
insurance law to include state and local governments
did not mandate a new program or higher level of
service]; City of Richmond v. Commission on Slale
Mandates, supra_ 64 Cal.App.4th 1190 [state law
requiring local governments to provide death benefits
to local safety officers under both the Public
Employees Retirement System and the workers'
compensation system did not mandate a new program
or higher level of service].)

Respondents' reliance on Carmel Valley Fire
Protection Dist. v. State of California (1987) 190
Cal.App.3d 521 is misplaced. In Carmel Valley, the
appellate court concluded that executive orders
requiring local agencies to purchase updated
firefighting equipment mandated both a new program

and a higher level of service within an existing -

program because firefighting is “a peouliarly
governmental function” (id at p. 537) and the
executive orders, to implement a state policy,
imposed unique requirements on local governments
that did not apply generally to all residents and
entities in the state (#bid.). In this case, on the other
hand, providing workers' compensation benefits is
not a peculiarly govermental function and, even
assuming the test statutes implemented a state policy
of paying increased workers' compensation benefits
to local peace officers, firefighters, and lifeguards,
the costs are not reimburgable because they do not
arise within an -existing program administered by

local governments.

*8 Respondents contend that the effect of the test
statutes, increased costs, is borne only by local -
governments. As peace officers, firefighters, and

lifeguards are uniquely. governmental employees,

respondents argue the test statutes do not apply
' generally to all entities in the state. The question
" which remains, however; is Whether increased costs -
alone equate to a higher level of service within the
meaning of article XIII B, section 6, even if pald only .
by local entities and not the prlvate sector. ‘We

conclude they do not.

In a similar case, the City of Anaheim souglit
reimbursement for costs it incurred as a result of a
statute that temporarily increased retirement benefits
to public employees. The City of Anaheim argued, as
do respondents, that since the statute “dealt with
pensions for public employees, it imposed unique
requirements on local governments that did not apply
to all state residents or entities.” (Citv of Anaheim v.

State of Cadlifornia (1987). 189 Cal.App:3d 1478,

1483-1484.) The court held that subvention was not
required because the program involved, the Public
Employees' Retirement System;. is not a program
administered by local agencies. Such is the case here
with the workers' compensation program, As noted,
the program is administered by the state; not-the local
authorities.

The court also noted: “Moreover; the goals of article
XIII B of the California Constitution ‘were to protect

residents from excessive taxation and goverfiment

spending ... [and] preclud[e] a shift of financial
responsibility for carrying ‘out goverrinertal
functions from the state to local agencies.... Bearing
the costs of salaries, unemployment insurance, and
workers' compensation coverage-costs which all
employers must bear-neither threatens excessive
taxation or governmental spending, nor shifts from
the state to a local agency the expense of providing

governmental services.! (County of Los Angeles v,

State _of California, supra, 43 Cal.3d at p. 61.)
Similarly, City is faced with a higher cost of

compensation to its employees. This'is not the same
as a highér cost of providing services to the public.”
(Citv_of Anaheim v. State of California, supra, 189
Cal.App.3d atp. 1484))

The reasoning applies here. The service provided by
the counties represented by the EIA and the city,
workers' compensation benefits to its employees, is
unchanged. The fact that some employees are more
likely to receive those benefits does not equate to an

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works,
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increased level of service within the meaning of
amcle XlII B, sectlon 6 (Cozmgg of Los Angeles 12

DISPOSITION

_ ,The Judgment grantmg the . petmons for writ of .
" mandate is affirmed in part ori the issue of ‘standing -
. and reversed in part on the issue of reimbursement of -
: state-mandated costs under article XIII B, section 6.
The superior ‘court is.directed to entei’ a new and
different judgment denying the petitions for. writ-of
mandate and to reinstate that portion of the
administrative rulings denying the test claims. The
parties-are to bear their own costs, '

"We concur: WILLHITE, Actmg PJ, and
MANELLA, J. -

Cal.App. 2 Dist.,2006,

CSAC Excess Ins, Authorlty v. Commission on State
Mandates .

Not Reported in Cal.Rptr.3d, 2006 WL, 3735551
(Cal.App. 2 Dist.) .
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