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EXECUTIVE SUMMARY

Background

Claimant, County of Los Angeles, submitted this test claim in June 2001 alleging a reimbursable
state mandate for counties and local law enforcement in new activities and costs related to post
mortem examinations or autopsies by coroners, and reporting requirements for law enforcement.
Claimant attempted to amend this claim in its comments on the draft staff analysis to add Penal
Code section 14250, subdivisions (b) and (c)(1), as added by Statutes 2000, chapter 822, and
amended by Statutes 2001, chapter 467. Commission staff accepted the amendment, but severed
it from the claim pursuant to the Executive Director’s authority to expedite claims in
Government Code section 17530 and consolidated it with claim 00-TC-27, DNA Database,
which was previously filed on the same code sections.

The Department of Finance (DOF) states that pursuant to Government Code section 27491, the
decision by a coroner to examine unidentified remains (other than DNA sampling) is a
discretionary act not required by the State, nor was it required prior to the test claim legislation,
According to DOF, any subsequent requirements regarding autopsy procedures ate only initiated
when a coroner chooses to examine unidentified remains. DOF also argues that the investigating

-law enforcement agency’s report to the Department of Justice (DQJ) is discretionary because the

report is initiated after the local agency exercises discretion to investigate the case. Thus, DOF
concludes that this test claim has not resulted in a new program or higher level of service.

Conclusion

For reasons in the analysis, staff finds that Government Code section 27521.1 imposes a
reimbursable state-mandated program on local law enforcement within the meaning of article
XIII B, section 6 of the California Constitution and Government Code section 17514. The
mandate is for local law enforcement investigating the death of an unidentified person to report
the death to the DOJ, in a DOJ-approved format, within 10 calendar days of the date the body or
human remains are discovered. The exception is for children under 12 or found persons with

- evidence that they were at risk, as defined by Penal Code section 14213,




Staff finds that Government Code section 27521, Penal Code section 14202 and Health and ' '
Safety Code section 102870, as added or amended by Statutes 2000, chapter 284, do not .
constitute a reimbursable state-mandated program because they are not subject to article XIII B,

section 6. '

Recommendation

Staff recommends that the Commission adopt the staff analysis arid approve the test claim for the
law enforcement reporting activity in Government Code section 27521.1.




STAFF ANALYSIS

Claimant

County of Los Angeles

Chronology - ,

6/29/01 Claunant County of Los Angeles files test clann w1th the Comnussmn

8)8/&) ! x DOF files eornments on the test claim_ . :
9/6/01 Claimant County of Los Angeles files declaranon in response to DOF commeénts
6/4.(0_3 Comnnssmn staff issues draft staff analys1s

6/24/03 Clannant files comments on the draft staff analys:s _ _
6/25/03 : Claimant files amendment to test claim to add Penal Code sectxon 14250

subdivisions (b) and (c)(1), as added by Statutes 2000 chapter 822, and amended
by Statutes 2001, chapter 467.

7/7/03 Commission staff deems claimant’s amendment complete, and notifies claimant
© that it will sever amendment from the claim and consolidate amendment Wlth
claim 00-TC-27, DNA Database.

i 10/03 _ Conmnssmn staff i 1ssues ﬁnal staff ana1y51s

BACKGROUND

Test claim legislation: The test claim 1eglslat10n states that a postmortem examination or

autopsy conducted at the discretion 6f the coroner 6n an unidentified body or human remains
shall mc]ude the followmg activities: *

{1y takmg all: avallable ﬁngerprmts and palm prmts - - -

(2) a dental exam consisting of dental charts and dental X—rays, Coa

(3) collection of tissue, including a hair sample, or body fluid samples for future DNA
testing, if necessary;

(4) frontal and lateral facial photographs with the scale indicated;

(5) notation'and photos, with'a scale; of sighificant scars, marks, tattoos clothlng 1tems or
other personal effects found with or near the body; -

(6) notations of observations pertment to the esttmanon of the time of death; and

(7) precise documentation of the location of the remains.

The test claim leglslatlon authorizes the examination or autopsy to include full body X-rays, and
requifes the coroner to prepare a ﬁnal report of 1nvest1 ganon in & format estabhshed by the DOJ.

In addition, the jaws and other tissue samples must be removed and retained for one year affer
identification of the deceased, and no civil or criminal challenges ate pending, orindefinitely.” If

N

! Statutes 2000, chapter 284 Government Code sections 27521, 27521 1 Health and Safety
Code section 102870, Penal Code section 14202, o

2 The terms ‘autopsy” and “postmortem exam,” both in the test claim statute, are Synonymous..
- *Autopsy” is primarily used hereafter.




the coroner is unable to establish the idéntity of the deceased, the coroner must (1) submit dental
charts and dental X-rays of the unidentified body to the DOJ on forms supplied by the DOJ -
within 45 days of the date the body or human remains were discovered; and (2) submit the final
report of investigation to the DOJ within 180 days of the date the body or remains were
discovered. If the coroner cannot establish the identity of the body or remains, a dentist may.
examine the body or remains, and if the body still cannot be identified, the coroner must prepare
and forward the dental examination record to DOJ, Law enforcement milst report the death of ar

unidentified person to DOJ no later than 10 caléndar days after the date the body: or remains are’
discovered. ! o

The test claim legislation was sponsored by the Cahfomla Society.of Forensic Dentxstry in
response to years of volunteer consultant work by members of the Society helping DOJ identify
more than 2,200 unidentified dead persons in California. The sponsors argued that the ways in -
which evidence was collected or retained was inconsistent, and that information reported to the
DOJ, varied-from very. inadequate to extremely:detailed. The sponsors also indicated that

unidentified bodies had been buried or cremated without retaining evidence that could later assist
in identifying them.?

Coroner duties: Each county in California performs the coroner’s functlons as defined in the
California Government Code, the Health and Safety Code, the Penal Code and various other
codes and regulations. The office of coroner may be elective or appointive,* or may be abolished
and replaced by the office of medical examiiner,’ or may be consolidated with the duties of the

public administrator, disirict attorney or sheriff.® Coroners and deputy COTONETS are peace;;
officers.’

Pre-1975 statutes requlre coroners to 1nqu1re mto and determme the clrcumstances ‘manner. and ,
causes of ¢ertain types of deaths, The coroner’s duty is to mves’ogate those deaths ‘Hnid ageertain y
the cause and time of death, which must be stated on the death certificate,® The types of death
over which the coroner has jurisdiction, as listed in Govermnent Code section’ 27491 and Health
and Safety Code section 102850, are those that are:

Violent, sudden or unusual

Unattended;

Where the deceased has not been attended by a physmlan in the 20 days before death
Self-induced or criminal abortion;

Known or, suspected homlcuie, su101de or accidéntal pmsonmg,
By recent or old injury or accident;

f

e« » & o & @

3 Senate Rules Cormmttee Ofﬁce of Senate Floor Analyses Thlrd Reading analys1s of Senate )
Bill No. 1736 (1999 -2000 Reg. Sess.) as. amended August 8 2000 page 4.

4 Govemment Code seetlon 24009,

5 Government Code section 24010, Any reference to “coroners in this analysis 1ncludes
medical exammers, deputy COTCRErs, o positions that perform the same dut1es

6 Government Code section 24300
7 Penal Code section 830.35,.-subdivision {c).
¢ Health and Safety Code sections 102855 and 102860.
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» Drowning, fire, hanging, gunshot, stabbing, cutting, exposure, starvation, acute
alcoholism, drug addiction, strangulation, aspiration;

Suspected sudden infant death syndrome;

By cnmmal means; '_

Associated with known or alleged rape or crime against nature;

In prison or while under sentence;

By known or suspected contaglous disease constltutmg a public hazard;

By occupational disease or hazard;

Of state mental hospital patient; _ '

Of developmentally disabled patient in state developmental services hospital.
Under circumstances as to afford a reasonable ground to suspect that the death was
caused by the criminal act of another.

» Where the attendmg physician and surgeon or physician assistant is unable to state the
cause of death ' :

When the ¢oroner investigates one of these types of deaths, he or she signs the death certificate.'®
In deaths where it is reasonable to suspect criminal means, the.coroner must report the death to
local law enforcement, along with all information received by the coroner relating to the- death."

In order to carry out the duties of office i in mveshgatmg death in accordance with apphcable
statutes, it is necessary that the coroner have wide discretion in ordenng an autopsy when, in the
coroner’s judgment, it is the appropnate means of ascertammg the catise of death.'? This is still
true as evidenced by the express discretion granted the coroner in the statutory scheme. For
example the coroner has “discretion to determine the ‘extent of inquiry to be made into any death
occurring under natural circumstances” and falling w1thm Government Code section 27491 (the
types of death over which the coroner has {unschctron) - The coroner algo “may, in his or her
discretion, take possession of the body...”"" and “allow removal of parts of the body by a.
licensed physician and surgeon or tramed transplant technician” for transplant or scientific
purposes, under certain conditions. Currently, the only instances in which an autopsy is-
required by law, i.e., outside the coroner’s dlscretlon is if a spouse (or if none, survrvmg child or
parent or next of km) requests it in writing,'s or if the suspected cause of death is Sudden. Infant

® Government Code section 27491 and Health and Safety Code sectioo 102850,
19 Government Code section 27491,

" Government Code section 27491.1;

'\2 Huntley v. Zurich General Acc. & Liability Ins. Co, (1929) 100 Cal. App 201,213-214. 20
Opinions of the California Attorney General 145 (1952)

13 Government Code section 27491.
14 Government Code section 27491 .4,
'* Government Code section 27491.45, subdivision (b).

'® Government Code section 27520. This section states that the requestor pays the autopsy costs.




Death Syndrome (SIDS).'”" Even. in SIDS casés, the coroner has discretion in deciding ‘whether
to autopsy if the physician desires to certify the cause of death is SIDS

For unidentified bodies, existing law states that coroners shall forward dental examination
records to the DOJ if all of the following apply: (1) the coroner investigates the desth, (2) the
coroner is unable to establish the identity of the body or remains by visual means, fingerprints or
other 1dent1fymg data, and (3) the coroner has a dentxst conduct a dental examination of the body
or remains and still cannot identify the decessed." Preexlstmg law authorizes Jbut does not -
require law enforcement to submit dental or skeletal X-rays to DOJ for missing petrsons. 2

A coroner may be liable for “omission of an official duty.”*' In Davila v. County of Los
Angeles,* the county was found negligent for cremating a body without notifying kin. The court
held the that a coroner has a duty to act with reasonable diligence to locate a family member of a
body placed in the coroner’s custody before disposing of it.. In Davila, the- court started by
restating and examining Government Code section 815.6:

"[w]here a public entity is under a mandatory duty imposed by an enactment that is
-designed to protect against the risk of a particular kind of injury; the public entity is liable
foran injury of that kind proximately caused.by its failure to discharge the duty unless
the public entity establishes that it exercised reasonable diligence to discharge the duty."

~ For liability to attach undet thi§ statute (1) there must be an enactment imposing a

mandatory duty, (2) the ‘enactment must be 1ntended to protect against the risk of the Kind
of injury s suffered by the 1nd1v1dual assertmg hablhty, and (3) the breach of the duty must
be the cause of the injury suffered, [cltatxon ]

In finding 1 the mandatory duty to notify the family, the. Davzla court stated:

[T]he existerice of a-mandatary duty is established by Government Code section 27471
subdivision (&): "Whehever the coronér takes'custody of a dead body pursuant to law, he
or she shall make a reasonable attempt to locaté the family." [FN1] (Italics addeéd.) The
same duty i reflected in Health and Safety Code sections 7104 (when the person with
the 'duty of interment "cannot aﬁ'er reasonable diligence be-found ... the coroner shall
inter the remains ....") and 7104.1 (if within "30 days after'the coroner notifies or
diligently attempts to notify the person responsible for the interment ... the person fails,
refuses, or neglects to inter the remains, the coroner may inter the remains"), (Italics
added.) Quite clearly, the coroner had a mandatory duty to make a reasonable attempt to
locate decedent's family. [c1tat10n] .

'7 Government Code sections 27491, subdivision (a) and 27491.41; subdivision (c).
12 Government Code sections 27491.41, subdmsmn () (2)

1% Health and Safety Code section 102870,

20 penal Code section 14206, subdivisions (a)(2) and (b).

2! code of Civil Procedure section 339 states the statute of limitations is two years. The duties
are outlined in Government Code section 27491 and Health and Safety Code section 102850.

2 Davila v. County of Los Angeles (1996) 50 Cal.App.4th 137, 143.
2 1d. at page 140.




Davila implies a coroner also has a duty of reasonable diligence to identify a body because it is
necessary to identify the deceased in order to locate the deceased’s family.

‘Related programs: In 1979, California became the first state to implement a $tatéwide Dental

Identification Program to process denital records submitted by law enforcement agéncies and
coroners in California and other states. The DQOJ classifies, indexes, and compares dental
records of rmssmg and unidentified persons against each other for matches.”

In 1998, the Leglslature enacted the DNA and Forensm Identlﬂca‘aon Data. Base and Data Bank
Act to assist in prosecuting crimes and identifying missing persons Thzs database conmsts of
DNA samples of those com«'lcted of specified felonies. :

The DOJ adm1msters thé onlent Crime Information Center to assmt in 1dent1fymg and
apprehending persons responsible for specific violent crimes, and for the dlsappearance and
exploitation of persons, partlcularly children and dependent adults.?® '

The DOJ also keeps a DNA. database in which law enforcement. eolleets samples for DNA
analysis voluntarily submitted by family members or relatives of a ‘missing person, and the
coroner collects samples. from the unidentified deceased. Those samples are.sent to DOJ for .
DNA analysis and eompanson :

Claimant’s Position

Claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program pursuant to article XIII B, section 6 of the California Constitution and Government
Code section 17514. Claimant seeks reimbursement for the activities related to postmortem
examinations’of unidentified bodies and liuman remains and reporting the death of uhidentified
persons to the DOJ." Specifically, claimant alleges the féllowing: act1v1t1es are ow recp.ured i
relating to a postmortem exammatmn or autopsy:- -

. Develop polleles and procedures for the initial and contmumg unplementatlon of the
subject law; -

* Perform autopsies, including any required microscopic;:toxicology, and
microbiological testing, photographs, fingerprints, tissue sampling for future DNA
testing, X—ray notation at the time of death, location of the death, dental examination,
and preparing the final report to the DOJ; :

. Storage and autopsy samples under appropnate conditions, including tissue and
fluids, in proper receptacles, and allowmg access as necessary for penods of time as
required by the autopsy protoeol '

# California Department of Justice, Office of the Attorney General’s website
<http://www.dg.ca.gov/missing/content/dental.htm> [as of April 18, 2003].” Former Health and
Safety Code section 10254 (Stats, 1978, ch. 462) was repealed in 1995 (Stats, 1995, ch. 415).

%3 Penal Code section 295 et. seq. The l1st of felonies'is in Penal Code section 296.
% Penal Code section 14200 et. seq.

%7 Penal Code section 14250. California Department of Justice, Office of the Attomey General’s
website <http://www.ag.ca.gov/missing/content/dna.htm> [as of April: 18, 2003]. This program
is the subject of the DNA database test claim filed by the County of San Bernardino (00-TC-27).
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» Deathrscene investigation and related interviews, evidence collection, including
specimens and photographs, and travel as required for the fulfillment of the o .
requirements, mcludmg travel to pick up a body for autopsy, and to return the body to.
the original county, if it has been transported out of the county for autopsy; -

e Train deparhnental personnel to’ prepare the ﬁnal report to the DOJ;

° Partlclpanon in workshops within the state for ongoing professmnal tra:rung as
necessary ‘to satisfy standards requiréd by the subject law,

Clalmant notes ‘that similar duties to those above were found relrnbursable as evidenced by the.

State Controller’s Office Claumng Instructions for the “Sudden Infant Death Syndrorne (SIDS)
Autopsy Protocol Program

Claimant also responds to the DOF’ s oontentlon (stated below). that the actlvmes of the test claim
legislation are discretionary by arguing that the coroner, under Government Code section 27491,
has a stahitory duty to’ “mqulre into dnd'determinié the cifclimstatices, manner, and cause of”’
death arid conduct figéessary inquiries fo determine, among other things, whether the death was

“violent, suddén, o tiiisual,” “unattended ” and if the deceased had “not been attended by a
physician in the 20 days before death.” Claimant contends that this mandatory inquiry has been
supplemented, pursuant to Govemment Code section 27521 of the test claim statute, to
determine the 1dent1ty of the deceased. Claimant states that prior to the test claim legislation
certain acttvrtles ‘such as takmg palm pnnts and hajr samples had been limited to homlclde
victims.

Clalmant m 1ts 6/23;’03 amendment to this test claim, comments that the eoroner s duties are .
mandatory, not discretionary. Claimant states that irrespective of the type of postmortem
inquiry, examination or autopsy employed by the coroner to complete the mandatory
determination of the circumstances, manner and cause of death of an unidentified body or human
remains pursuant to'Government Code section 27491, further mandatéry duties to identify the
deceased were added by Government Code section 27521. Those duties include:

1. _Talung all availdble fingerprints and palm prints; -

2. A dental exammatlon conssstmg of dental charts and dental X-rays of the deceased’
tecth,; RN

3. Collection of tissue, including a hair sample, or body fluid samplesfor future DNA tests;

4, Frontal and lateral facial photos with scale indicated; .

5. Notatlon and photos, with a scale, of significant scars, marks, tattoos clothmg, or
personal effects found with or near the body; :

6. Notations of observations pertinent to estimating the time of death

7. Precise documentation of location of the remains.

Claimant further commented that thé remaining provisions of sectlon 27521, as dlscussed below,
are mandatory Government Code section 27521, subdivision (b), which lists the seven.activities
above, is explicit in what a postmortem examination, for purposes of determining identity, shall
include. According to claimant, before the test claim legislation, the following activities were
not mandated (1) frontal and lateral facial photos with scale indicated; (2) retention of jaws and

s Clannant refers to CSM# 4393 a test claim on Statutes 1989 chapter 053, entitled Sudden .
Infant Death Syndrome Autopsies, which was found to be a reimbursable mandate.
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other tissue samples for future possible use (as now required by subdivision: () of section
27521); (3) storage of material used in positive identification of the body.

State Agency Position

In its comments on the test claim, DOF states that pursuant to Government Code section 27491,
the decision by a coroner to examine umdenﬁﬁed remains (other than DNA sampling) is a
discretionary act that is not required by the State, nor was it required prior to the test claim
legislation. Any subsequent requirements, accordmg to DOF, regardmg autopsy procedures are
- only initiated when a coroner chooses to examine umdentlﬁed remains.

DOF argues thiat the investigating law enforcement agency’s report to DOTJ is discréetionary
because it is only initiated after the local agency exercises discretion to ifivestigate a case. Thus,
DOF concludes that this test claim does not ¢ontain & state mandate that has resulted in a new
program or higher level of service and a reimbursable cost. : :

DOF did riot comiment on the draft staff -analysis.
DISCUSSION

In order-for the test claim Jeglslation to impose a relmbursable state-mandated program under
article XIII B, section 6 of the California Constitution and Government Code section: 17514, the
statutory language must-mandate a new program or an increased or higher level-of service over
the former requ1red level of service. “Mandates™ as used in article XIII B, section 6, is deﬁned
to mean “orders” or “conimands, "2? The California Siupreme Court has defined program” .
subject to article XIII B; secticn 6 of the California Constitution as & program that carries out the
governmental function of providing a service to the public, or laws which, to implement a state .
policy, impose umque reqmrements on local governments and do not.apply generally to all
residents and. entities in the state.’® To determine if the “program is new or imposes a higher
level of service, a companson must be made between the test claim legislation and the legal
requirements in effect immediately before the enactment of the test claim leglslatzon Flnally,
the new program or mereased level of service must 1mpose “costs mandated by the state

This test claim presents the foIlowmg issues:

» I the test claim legislation subJect to'article XII1 B, sectlon 6 of the Cahforma
Constitution?-

o Does the test claim leglslatlon impose a new program or hlgher level of service on local
officlals W1thm the meaning of article XIII B, séction 6 of the California Constitition?

» Does the test claim legislation impose *“costs mandated by the state” within the meanmg
of Government Code sections 17514 and 175567

2 Long Beach Unified School District v. State of Calzforma (1990) 225 Cal App.3d 155, 174
3 County of Los Angeles v. State of California (1987) 43 Cal,3d 46, 56.
3\ Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835,

32 Government Code section 17514.




Issue 1: Is the test claim legislation subject to article X]].I-B,'sectioh 6 of the
California Constitution? -

A. Does the test claim legislation impose state-mandated duties?

Article XIII B, section 6 of the California Constitution provides, with exceptions not relevant
here, that “whenever the Legislature or any state agency mandates a new program or higher level
of serwce on'any local government the state shall prowde a subvention of funds " Th1s

local government that require éxpenditure by local governrents of their tax revenués,®® In'this -
respect, the California Supreme Court and the courts of appeal have held that article XIII B,
section‘6 was not intended to entitle local agencies and school districts to reimbursement for all
costs resulting from legislative enactments, but only those costs “mandated” by a new program
or higher level of service imposed upon them by the state.*

To implement article XIII B, section 6, the Legislature enacted section 17500 and followmg
Section 17514 defines “costs mandated by the state” as “any increased costs which a local
agency or school district is required to incur . .. as a result of any statute. . . .which mandates 4
new program or higher level of service of an existing program within the meaning of Section 6
of Article XIII B of the California Constitution.” Mandate is defined.as *“‘orders” or
“commands.”™* Thus, in order for a statute to be subject to article XIII.B, section 6, the statutory
language. must command or order an activity or-task on local governmental agencies. If the
statutory 1anguage does not mandate coroners to-perform a task, then compliance with-the test

claim statute is at thc optlon of the coroner and a relmbursable state mandated program does not
exist.- : __— " - : :

The question whethér a tést'claiin statute is & state-ma.ndated prograim within'the meaning of
article XIII B, section 6 is purely a question of law.>® Thus, based on the principles outlined
below, when makmg the detefmination on thlS isSue, the Comm1ssmn hke the colrt, is bound by
the rules of statutory’ constructlon

Health and Safety Code section 102870 This sectlon enacted in 1995, requires coroners to
forward dental examination records to the DOJ if all of the following apply: (I) the coroner
investigates the death, (2) the coroner is unable to establish the identity of the body. or remains
by visual means, fingerprints or other identifying data, and (3) the coroner has a dentist conduct a
dental examination of the body or re.mams and still cannot 1dent1fy the deceased. '

The test claim statute (Stats 2000 ch 284) technically amended subd1v131on (b) of section
10287 0 to refer to Govemment Code section 27521 and to the Vlolent Crime Informatlon

33 County of Fresnp v. State of California (1991) 53 Cal.3d 482, 487; County of Los Angeles,
(1987) 43 Cal.3d 46, 56. County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 36;
County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1283-1284.

3 Lucia Mar Unified School Dzst supra, 44 Cal, 3d 830, 834; City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1816.

35 Long Beach Unified School District v. State of California (1990) 225 Cal. App. 3d 155, 174.
38 City of San Jose v. State of California, supra, 45 Cal.App.4th 1802, 1810.
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Center.”’ This amendment to the test claim statute does not JImpose any state-mandated duties on
local agencies. Because this amendment to section 102870 i imposes no state-mandated duty,
staff finds that section 102870, as amended by Statutes 2000, chapter 284, is not sub_}ect to art1c1e
XTI B, section 6.

Penal Code section 14202¢ This section, operative: since 1989, requires the Attorney General to
maintain the Violent Crime Information Cénter. The test claim statute (Stats: 2000, ch: 284)
techmcally amended, Penal Code section 14202 by adding a reference to Goveérnment Codg
section 27521. This amendment to the test clairm statite does not 1mpose any state-mandated
duties on local agencies. Therefore, because this amendment imposes no state-marndated duty,
staff finds that Penal Code section 14202, as amended by Statutes 2000, chapter 284, is not
subject to article XIII B, section 6.

Government Code section 27521; This sectmn spec1ﬁes that autops1es conducted at the
discretion of the coroner shall include collecting identifying data on the unidentified:body or
human remains and reporting the data to DOJ..-Subdivision (a) states that any autopsy.conducted
“at the discretion” of a coroner on an unidentified body or human remains shall be subject to
section 27521, ' ' - -

" Subdivision (b).states that county coroners are to 1nclude the followmg data in the dlscretlonary

autopsies: -

L All‘availlable fingerprints and palm prints; ) : '
2. A dental examination consisting of dental charts and dental X-rays of the deceased

person’s teeth, which may be conducted on the body or human remains by a quahﬁed -

dentist as determined by the coroner; N
. 3. «'The collection of tissue, including a hair sarnple or hody ﬂ'l.lld samp]es for future -
DNA testing, if necessary;" :
4, Frontal and latera] facial photographs w1th the scale mdlcated -

5. Notation and photographs, with a:scale, of significant scars, marks; tattoos clothing
items, or other personal effects found with or near the body; :

6. Notations of observations pertinent to the estimation of the time of death

" 7. Precise documentatron of the locatlon of the remams

Subdivision (c) states that the exammatlon or autopsy ‘may mclude full body X—rays

Subdivision {d) states the coroner shall prepare a final report of investigation in a format
established by DOJ, to 1nclude the autopsy information in‘ subdmswn (b)

Suhdmsmn {e) states:

The body of an umdenhﬁed deceased person rnay not be cremated or burled unt:l the
jaws (maxilla and mandlble with teeth) and other tissue samples are retained for future
possible use: Unless'the coroner has détermined that the body of the unidentified
deceased _person has suffered srgmﬁcant deterioration or decomposmon the ] jaws shall
not be removed untrl u'nmedlately before the body is cremated or buned The coroner

37 As stated above under related programs, the Violent Crime Information Center is administered
by DOJ to assist in identifying and apprehending persons responsible for specific violent crimes,
and for the disappearance and exploitation of persons. (Pen. Code, § 14200 et. seq.).
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shall retain the jaws and other tissue samples for one year after a positive 1dent1ficatron is
made, and no civil or cnmmal challenges are pendmg, or indefinitely. : : .

Subdivision (f) states:

If the coroner with the aid of the dental examination and any other identifying findings is.
unable to establish the identity of the body or humian remains, the coroner shall submit
dental charts and dental X-rays of the unidentified deceased petson to the Department of
Justice, on forms supphed by the Department of Justice within 45 days of tbe date the
body or. human remains were discovered,. .

Subdivision (g) states:

If the coroner with the aid of the dental examination and other identifying findings is

unable to establish the identity of the body or-human remains, the coroner shall submit:~

the final réport of investigation to the Department of Justlce thbm 180 days of the date -
- the body or human remams were discovered.: o :

As noted above the DOF argues ‘that pursuant to Gaverrithent Code sechon 27491 (a pre 1975
statute that states the types of death over which the coroner has jurisdiction) the coroner’s
decision'to examine unidentified remains (other than DNA: sampling) is a discretionary act that is
not required by the State, nor was it required prior to the test claim legislation. Any subsequent'
requirements, according to DOF, regardmg autopsy procedures are only initiated when a coroner
chooses to.examine unjidentified remains, ) .

Claimant responds to DOF by arguing that the COTOner; under Government Code section 27491,
has a statutory duty to “inquire into and determine theicircumstances, manner, and cause of”
death and conduct necessary-inquiries to determine, among other things, whether the-death was
“violent, sudden, or unusual,” “unattended,” and if the deceased had “not been attended by a
physician in the 20 days before death.” Claimant contends that these requirements have been
supplemented, pursuant to Government Code section 27521 of the test claimstatute,.to’
determine the tdentlty of the deceased.: x : *

Pursuant to the rulés of statutory construetlon corts and admunstratwe agencies are required,
when the statutory language is plain, to enforce the statute aceordmg to its terms The Cahforma
Supreme Court-explained: ' (I

In statutory constructton cases, our fundamental task is to ascertain the'intent of the
lawmakers s0 as to effectuate the purpose of the statute. . We begin by examining the
statutory language, giving the words their usual and ordinary meaning. If the terms of the
statute are unambiguous, we presume the lawmakers meant what they sald and the plam
meaning of the Ianguage governs. [Cxtatlons ormtted]

Subdivision. (a),; of Govemment Code sectlon 27521 states, “[a]ny postmortem exarmnanon or
autopsy conducted at the discretion of a coroner upon ah unidentified body or human remains
shall be subjeet to th1s sectzon > (Ernphasm added) ‘The plam language of subdmsron (2) is
unambiguous in malcmg the coroner’s autopsy activities dlscrettonary rdther than rnandatory

® Estate of Griswald (2001) 25 Cal.4th 904, 910-911.
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1f a local agency decision is discretionary, no state- mandated costs will be found. In City of ..
Merced v. State of California, in, which the court determined that the cify’s decision to exercise.
eminent domain was discretionary so that no state reimbursement was required for loss of
goodwill to businesses over wh1ch ennnent domam was exero1sed the court reasoned as follows

- We: agree that the Leglslature intended for payment of goodw111 to be d1scretlonary
The above authorities reveal that whether acity or county decides to exercise eminent
domain is, essentially, an option of the city or county rather than a8 mandate of the state, )
The fundamental concept is that the city or county is not requzred to exercise eminent .
domain. [Empha51s added 1%

The California Supreme Court has explamed the Czty of Merced case as follows :

[TThe core point articulated by the coutt in City'of Merced is that activities undertaken
at the option or-discretion of a local government entity (that is; actions undertaken
without any legal compulsion or threat of penalty for nonpartlc1pat10n) do not tngger a
state mandate and hence do not requirs reimbursement of fiinds —éven if the local entity
is obligated to incur costs.as a result of its discretionary decision to participateina ..
particular program or practlce

The legislative history of Government Code sectton 27521 also mdtcates that 1ts autopsy
activities are not mandatory. - :

As introduced, the test claini leglslahon expressly reqmred an autopsy in-cases where the coroneér
could not otherwise identify the body." The original version of Senaté Bill No, 1736+(Stats. 2000
ch. 284) amended Health and Safety Code section 102870, stating in relevant part:

SECTION ‘1. Section 102870 of the Health and Safety Code i is aménded to read:
~102870. (a) In deaths irvesti gated by thé coronér-or: ‘miedical examinher where he or she-is
unable to estabhsh the identity of the body or hixrhan remains by visual’meéans; SR
ﬁngerprmts or other 1dent1fymg data, the coroner or- med1cal exammer fﬂ-&fH&fW-&-&

: i ”'."shall conduct a medtca! exammarzon on the
, body ar humarz remams that mcludes but is not limited fo, all the following .
procedures. .. :

The May 23,-2000 version amended the bill to move these umdentlﬁed body autopsy proeedures
to Govemment Code sections 27521 and to: make the procedures dlscretlonary

Rejection of a specific provision contained in an act-as-originally introduced is most persuasive
that the act should not be interpreted to include what was left out.f12 Since the bill originally

* City ofMerced V. State of Caz:fomm (1984) 153 Cal App 3d 777 783,
OIbid e

* Department of Finance v. Commission on State Mandates (May 22, 2003 8109219) Cal.
4th

% Bollinger v. San Diego Civil Service Comm, (1999) '71 Cal. App 4th 568 575, Also see
Robert Woodbury v. Patricia Brown-Dempsy {June 3, 2003, E031001) __ Cal. App. 4th. -
- <http://www.courtinfo.ca.gov/opinions/documents/E031001.PDF> = .. :
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required an autopsy for unidentified decedents, but was amended to make the decision to
perform an autopsy drscretlonary (keeping conmstent with the statutory scheme), the autopsy
should not be mterpreted to be a requrred aotmty

Therefore because Government Code séction 27 521 does riot constitute a state mandate staff
finds that itis'not subject to article XIH B, section'6. This includes all the activitiés of section
27521 because they ate based ori'the coroner’s discretion to autopsy, such as submitting autopsy

data, submitting the ﬁnal report of i mvestlgatlon retentron of jaws, and submrttmg dental records
to DOT. : .

Government Code section 27521.1: This section requires a local law enforcement egeney
investigating the death’ of an unidentified person to report the death to the DOJ no latér thén 10
calendar days after the date the body or human remains are discovered. Because this section
imposes a reporting requirement on a local agency, staff finds that Government Code section
27521.1.imposes a state-mandated duty and is therefore subject to article X]II B, seetron 6.
Therefore this statute is further discussed below. : : »

B. Does Govérnment Code section 27521.1 qualify as a “program”” _ e

In order for the test claim legislation to be subJect to artlole XIIT B, section 6 of the California
Constitution, the legislation must constitute a “program,” definéd as a program that carries out
the governmental function of providing a service to the public, or laws which, to implement a
state policy,. impose umque requrrements on local governments and do not apply generally to all

residents and entities in the state, > Only one of these ﬁndmgs is necessary to trlgger article
XIII B, section 6, S ]

Government Code sectron 275 21 1.involves the: duty of law enforcement agencles mvestlgatmg
or human 1 remams are dlscovered ThlS is. a program that provrdes govemmental functlons in the
areas of public safety, criminal justice,.crime and vital statrstres and location of missing persons.

Moreover, Goveriiment Codé'section-27521.1° imposes umque data’ collectmg and reporting
duties on local law enforcement agencies that do fiot apply generally to all’ resrdents and entities
in the state, Therefore; staff finds that the test claim legislation constitutes & “program?” within
the meaning of article XIII B, section 6 of the California Constitution. S

Issuie 2: Does Government Code section 27521.1 impose a new program or higher '
level of service ori jocal agéncies within the meaning of article XITI B, sectlon
6 of the California Constitution?-. T

Article XIII B, seetlon 6 of thé California Constitution states, “whenever the Leglslature or any
state agency mandates a new program or higher level of service on any local government, the
state shall provide a subvention of funds.” To determine if the “program” is new or imposes a
higher level of service, a comparisoni miust be made between the test claim legislation and the
legal requirements in effect immediately before the enactment of the test claim legislation.®

® County of Los Angeles, supra, 43 Cal.3d 46, 56.
o Carmel VaIley Fire Protection Dist. (1987) 190 Cal App id 521 537.
45 Lucia Mar Unified School Dist. v. Horiig, supra, 44 Cal.3d 830, 835,
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Government Code section 27521.1, law enforcement agency report: This section requires a
law enforcement agency investigating the death of an unidentified person to report the death to
the DOJ, ina DOJ approved format within 10 days of d1scovery

DOF stated that, the mvesttgatmg law enforcement agency’s report to DOJ is dlscretlonary
because the local law enforcement agency first must choose to go forward with a criminal
investigation. Aecordmg to DOF DOIJ’s report is only- rmtlated aﬂer the local agency exercises
discretion to 1nvest1gate a case, %

Staff dlsagrees Fallure of peace ofﬂcers to mvest]gate cnmmal activities would be a derehctron
of duty.*® California law imposes on sheriffs the duty to "preserve eace,""’ arrest "all persons
who attempt to commit or who have committed a public offense,"* and’ 'prevent and suppress
any affrays, breaches of the peace, riots, and msurrectton.s, and invéstigate public offénsés which
have been-committed."* Police have the sanie dut:les These are mandatory duties, as
evidenced by use of the wotd “shall” in the statutes :

Preemstmg law requu:es 1aw enforcement to report 1mmedlately to DOJ when a person reported
missing has been found Also, for found children under 12 or found persons with evidence that
they werg at risk,” a report must be filed within 24 hours after the Jperson is found. " And ifa
missing person is found alive or' déad within 24 hours and local law enforcement has reason to
believe the person was dbducted, local law enforcement must also report that information to the
DOJ.* These statutes do not require thé person to be-found alive. -

Given that law enforcement already had to report to DOJ findings of missing persons, the new
activities for finding a deceased person are limited to those in which the deceased is ovér 12 and
not 2 missing person with evidence of being at risk, as defined.

Thus, staff finds that itis a new.program or higher level of service for local law enforcement
investigating the death of an unidentified person to report the death to the DOJ, in a DOJ-
approved format, within 10 calendar days of the date the body or human remains are discovered.

* People v. Mejia (1969) 272 Cal. App. 2d 486, 490.
*7 Government Code section 26600.
*® Government Code section 26601."
% Government Code section 26602,
% Government Code section 41601,
3! Government Code section 14,
2 Penal Code section 14207.

3 Bvidence that the person is at risk includes, but is not limited to, (1) The person missing is the
victim of a crime or foul play. 2) The person missing is in need of medical attention. 3) The
person missing has no pattern of running away or dlsappearmg (4) The person missing may be
the victim of parental abduction. (5) The person missing is mentally unpatred (Pen, Code,

§ 14213, subd. (b).) ,

>4 Penal Code section 14207.
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The exceptions is for children under‘12 or found persons thh ev1dence that they were at risk, as '
defined by Penal Code sectioti 14213, : .

Issue 3: Does Government Code section 27521.1 i impose “costs mandated by the
state” within the meaning of Government Code sectmns 17514 and 175567

In order for the activities listed above to impose & relmbursable state-mandated program under
article XIII B, section 6 of the California Constitution, two criteria must apply. First, the =~
activities must 1mpese costs mandated by the state. 3 Second, no statutory exceptions as listed in

Government Code section 17556 can apply Government Code seetlon 17514 deﬁnes “costs
mandated by the staté” ‘as follows: : ~

any increased costs which a local agency or school dtstnct is requlred to incur aﬁer
Ju]y 1, 1980, as a result of any statute enacted on or after January 1, 1975, or any
executive order implementing any statute enacted on or after January 1, 1975, which-
mandates a new program or higher level of service of an existing program within the
meamng of Séction 6 of Arncle XIII B of the Cahforma Constltutlon

In its test claim, the claimant stated it would incur costs of over $200 per annum,’ whlch was the
standard under Government Code section 17564, subdivision (a) at the time the claim was
filed.”” There is no evidence in the record to rebut this declaratlon In addltlon, staff ﬁnds that
the exceptlons to reimbursement in section 17556 do. not apply I here

In summary, staff finds that Government Code section 27521.1 i unposes costs mandated by the
state pursuant to Govemment Code section 17514

CONCLUSION

Staff finds that Government Code section 27521.1 imiposes a reimbursable state-mandated
program on local law enforcement within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514. The mandate-is for local law

-enforcement investigating the death of an unidentified person to report the death to the DOJ, in a
DQJ-approved format, within 10 calendar days of the date the body or human remains are
discovered, The exception is for children under 12 or found persons with evidence that they
were at risk, as defined by Penal Code section 14213.

Staff finds that Government Code section 27521, Penal Code section 14202 and Health-and
Safety Code section 102870, as added or amended by Statutes 2000, chapter 284, do not
constitute a reimbursable state-mandated program because they are not subJect to artmcle XIII B,
section 6.

RECOMMENDATION

Staff recommends that the Commission adopt the staff analysis and apprdve the test claim for the
law enforcement reporting activity in Government Code section 27521.1. -

*$ Lucia Mar Unﬁed Schqo;! Dist., suﬁra. 44 Cal.3d 830, 835. Government Code section 17514,
56 Declaration of David Campbell, County of Los Angeles Coroner’s Office.
5 Currently the claim must exceed $1000 in costs. (Gov. Code, § 17564, subd. (2).)
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J. TYLER McCAULEY
AUDITOR-CONTROLLER .. -

EAHIBIT A

COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
a .500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766 °
EHONE (213)974-B301 FAX: (213) 6265427 °

o

June 26, 2061 .

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Ms. Higashi:

County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Section 102870 of the Health &
Safety Code, Amending Section 14202 of the Penal Code:
Postmortem Examinations: Unidentified Bodies. Human Remains

The County of Los Angeles submits and encloses herewith a test claim to obtain
timely and complete reimbursement for the State-mandated local program, in the

- captioned law,

Leonard Kaye of my staff is available at (213) 974-8564 fO':ehswef questiohs you
may have concerning this submission. '

Very truly your, _

J. Tyler McCauley .
Audltor-Controller

JTM:IN:LK-HY
Enclosures
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County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Section 102870 of the Health &
Safety Code,. Amending Section 14202 of the Penal Code: *
Postmortem Exaininations: Umdentlf ed Bodies, Human Remains
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County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Section 102870 of the Health &
Safety Code, Amending Section 14202 of the Penal Code:
Postmortem Examinations: Unidentified Bodies, Human Remains
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B. Captain Frank Merriman Declaration | Exhibit B
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D. Chapter 284, Statutes of 2000 Exhibit D
E. Senate Judiciary Committee Report on

SB 1736(C.284/00), for April 11, 2000 Exhibit E
F. SIDS: Autopsy Protocol

Claiming Instruction Exhibit F
G. Redirected Effort Letter . ~ Exhibit G
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County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Section 102870 of the Health &
Safety Code, Amending Section 14202 of the Penal Code:
Postmortem Examinations: Unidentified Bodies, Human Remains
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State of California

COMMISSION ON STATE MANDATES
980 Ninth Street, Sulte 300
Sacramento, CA 95814

(916)323-3562

CSM 1 (12/89)

TEST CLAIM FORM

For Official Use Only

RECEIVED ]

JUN 2§ 2001

COMMISSION ON
STATE MANDATES

1916 am

ClaimNo. /]G~ I&

Local Agency or School District Submitting Claim

Los Angeles County

Contact Person

Leonard Kaye

Telephone No.

(213) 974-8564

Address _ ,
500 West Temple Street, Room 603
Los Angeles, CA 80012 )

Representative Organiz?tion to be Notified

California State Association of Counties

This test claim alleges the existence of " costs mandated by the state” within the meaning of sectlon 17514 of the Government Coda

and .sec‘tlon 6, article, XNIB of the California Constitution. This test claim is filed pursuant to section 17551(a) of the Government Céde.

Identiy specific section(s) of the chaptered bfil or exacutive order alleged to contain a mandate, including the particular statutory code

section(s} within the chaptered blll, if applicable.

See page a |

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON

THE REVERSE SIDE.

Name and Title of Authorized Representative

J. Tyler McCauley
Auditor-Controller

Telephone No.

(213) 974-8301

Signature of Authorized Representative

%(W Q’_’/ %ﬁ?,ﬂg@av% |

Date

627 [0(
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' Y County of Los Angeles Test Clalm e '
Chapter 284, Statutes of 2000, Adding -Sections 27521 & 27521.1 Df
the: Government Code; Amending Section: 102870 -of the Health .& .
Safety.::Code, Amending Section.-14202 - of: the .. Penal,. Code::
Postmortem Examinations: Unidentified Bodies Human Remams

Notlce of Flllng

The County of Los Angeles filed the reference test clalm on June 28 2001 with the -
Commission on State Mandates of the State of California at the Commission’s .
Ofﬁce, 980 Nmth Street Suite 300, Sacramento; Cahforma 95814,

Los Angeles County does hereln clalm full and prompt payment from the; State in
implementing the State-mandated local program found in the subject law.
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County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Secticii 102870.of -the Health: &
Safety’ Code; ‘Amending ' Section' 14202 of the Penal Code:i"
Postmortem EXaminations: Unidentified Bodies; Human * Reinains.--

LA N

Brief

The test claim legislation, Chapter 284, Statutes of 2000, adding Sections 27521 &

27521.1 of theé Government Code, amending Section 102870 of the Health & Safety

Code; amending Section 14202--of the Penal Code, sets forth reqmrements for

postmortem examinations of  unidentified bodies and human rémains and " for

reporting the death of an unidentified person to the State Department of JLIStICC Such
requirements are not found in.prior law.

r’-..

With regard to postmortem examinations of unidentified bodies and human remains,

the Los Angeles County [County] Department of Coroner is now required to comply— -

with Government Code Section 27521, added by Chapter 284, Statutes of 2000
which specifies that:

...... a postmortem examination or autopsy shall include, but shall not be
limited to, the following:

1) Taking all available fingerprints and palms prints.

2) A dental examination censisting of dental charts and dental

X-rays of the deceased person's teeth, which may .be
. conducted on the body or human remains by a qualified

dentist as determined by the coroner.

3) The collection of tissue, including a hair sample, or body
fluid samples for future DNA testing, if necessary.

4) Frontal and lateral facial photographs with the scale
indicated.
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. 5) Notation-and photographs, with a scale,. of significant scars, .
marks, tattoos, clothing items, -or other personal effects found .
with or near the body

6) Notatlons of observatlons pertment to the estlmatlon of the
time of death.

7) Precise documentation of the location of the remains.

c) The posunorfem 'examination"or autopsy of the hnidentiﬁed bodfywdr.
remains may 1nclude full body x-rays .

d) The coroner shall prepare a ﬁnal report of mvestigatlon 1n a. format‘
established-by the Depariment of Justice.. The final report shall list -or
describe - the information: collected; pursuant to the postmortem
examination:or autopsy-conducted under subdivision (b).

e) The body of unidentified deceased person may not cremated or buried
until the jaws (maxilla and mandible with teeth) and other tissue samples
are retained for future possible use. . Unless the coroner has determined -
that the body. of the unidentified deceased-person has suffered significant
deterioration or decomposition, the jaws shall not be removed until
.immediately beforeithe: body-is cremated-or buried. The coroner shall |
retain-the jaws.and other tissue. samples for-one. year after.a positive
. -identification is made; and-no civil or criminal challenges are pendmg, or
indefinitely. L :

* f) If the comer-with the-aid of the dental identity of dental examination

;. and any:other identifying findings is unable to establish the. identity of the .

- body dr human femains, the coroner shall submit. dental charts.and dental
X-rays of the unidentified deceased person to the Department of Justice -
+ on forms supplied by the Department of Justice W1thln 45 days of the: date .

the body or human remains-were discovered, . : '

g) If the coroner W1th the a1d of the dental exammation and other

: human remains, the, coroner_, shalli_su,bmlt the ﬁnal rep_cp_rt of mvestlga.'_qc_)n._
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to the Department of Justice wrthm 180 days of the “date the body or
human remains were discovered.”

Wrth regard to dental examinations, Health & Safety Code Sectlon 102 870(a) further.
specifies that;

"In deaths investigated by the coroner or medical examiner where he or
she is unable to establish thie ‘identity of thé body of human remains by
visual means, fmgerprmts, or other identifying data, the coroner or
medical examiner mdy have a qualifiéd dentist; as détermined by the
coroner or medical examiner, carry out a dental examination o6f the body
or human remains. If the coroner or medical examiner with the aid of the
dental examination’ and othér identifying findifgs'is still unable-to
establish the identity of the body or human rtemains; he or shé “shall
prepare and forward the dental examination récords t6 the Department of
Justice on forms supplied by the Department of Justice for that -purpose. -

-Sherlffs New Dutles

g 0 iy
The Los Angeles County Sheriff's Department has mcurred new dut:es as a result of
Government Code Sectlon 27521 1 as amended by Chapter 284 Statutes of’ 2000

Section 27521 1, ag’ amended by Chapter 284, Statutes of 2000 .requires the Sheriffs
Department to report thé death 6f an -unidentified persori-to the Department of
Justice, in & forriat acéeptable to the Department of justice, no'later than 10 calendar
days after the date the body or human remains were discovered. :

Before the enactiiient of the subject law, there was no requirement for the Sheriff's
Departmeént to- téport thé death of an unidentified person to the '‘Department of
Justice. “Ir this’ regard ‘the" Leglslatwe Cotmsel i the1r Dlgest to Chapter 284,
Statutes of 2000 note :

"Th1s bill would also require: any -law enforcement agency -
investigating the death of an unidentified person to report the death to
the depastment1io later than- 10 days afterthe body or human remains
were discovered. - The imposition of this requn-ement ‘on local
agericies would creaté a state-riiandated local program.®: ~ .
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Legislative [ntent

The Legislamré‘s intent in p.assing the test claim legislation is described at length in
the Senate Judiciary Committee Report on SB 1736 [Chapter 284/84] for the April
11, 2000 hearlng [attached as Exhibit E]. On page 1 of this report, the Committee
notes: , .

"This bill would prohibit the cremation of an unidentified .deceased..
person unless specified samples are retained for possfble future
identification. The samples would be. retained by the coroner or
medical examiner indefinitely. )

This bill would require a coroner or medical examiner, where a

deceased person cannot be identified, to conduct a medical

examination with specified procedures, prepare a final report of the
investigation, and forward this final report to the Attorney General if .
the deceased person remains unidentified 180 days after discovery.

The bill would require an agency- investigating the. death of an

- unidentified person to report the death to the Attorney General no later
than 10 days after the investigation began. It would require a coroner.
or medical examiner to forward the deceased person's dental
examination records to the Department of Justice within 45 days if the
deceased person remains unidentified.

Lastly, the bill would require the Attomey General to develop and
provide the format. of the- reports (notice of investigation and final
report. of investigation) to be submltted regardmg an unidentified
deceased person." ,

Need

The Legislature, in. Chapter 284, Statutes of 2000, a_ddress‘ed the ﬁroblem. that there
was no consistent manner by which evidence form unidentified bodies and human
remains was collected, or retained by local jurisdictions and reported to the

Attormmey General. In the [above cited] report the Senate Judlclary Committee
report, on page 2, that:
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"Sponsored by the California Society of Forensic Dentistry, this bill is
the aftermath of years of volunteer consultant work done by members
of: " 'the - Soclety, helping  the- Departmerit of Justice -

3 Mlssmg/Umdentlﬁed Persons Unit track down: identities of some
2,200 unidentified dead persons in California: From their work, they
say it has become clear that there is no consistent manner by which
evidence is collected or retained, and that information reported to the
Attorney General varies- from - grossly 'inadequate to extremely
detailed: Fuither; unidentified ‘bodies have been buried or cremated
without the tétention of evidérnice that' could a351st 1n the identification -
of the deceased at a future date." . - '-

Changes to Prior Law

The Senate J udiciary Committee Report on SB 1736 [Chapter 284/84] for the April
11, 2000 Kearing [attachiéd as Exhibit E], indicates on pages 2-3 changes the test”
claim legislation, when passed, would make to then existing, now prior; law:

" CHANGES TO EXISTING LAW

Existing law permits <the corofier or medical eXaminer to
engage ' the- services of a dentist to cairy out a  dental
examination- if* the coroner - 6r medical ‘examiner is unable to
identify a deceased person by visual® means," fingerprints or
other identifying data. '

Existing law requires the coroner' or medical examinér to
forward the dental examination records-of the unidentified deceased
person to the Department of Justice (DOJ) on forms supplied by the
DOIJ, if the identity of the person still could not be established.
Under current law, the DOJ acts as the repository or computer center
for the dental examination records forwarded to it by coroners and
medical exammers in the state o

ThlS bill" would expand the efforts to 1dent1fy deceased persons by:

Requmng the coroner/medxcal examiner to conduct a specific mechcal
examination of the unidentified deceased person, including body x-

114




rays and a dental .examination conducted by a "qualified forensic
dentist"; :

Requifing . the. agency invéstigating‘ _the death of an
unidentified person to notify the. Attorney: General within 10 days of
the date the investigation began;

Requiring the coroner/medical: examiner to forward the
dental examination records to the Department of Justice _if the body
remains unidentified within 45 days of discovery of the body, even
after the medical and dental examination;

Requiring the coroner/medical examiner to prepare a final
report of" the 1nvest1gat10n, and to submit the ﬁnal report to the
Department of Justice, in a format acceptable to the Attorney General,
if the deceased person remains unidentified after 180 days;

Requiring the coroner/medical examiner to retain and store the jaws
(maxilla and mandible with teeth) of the unidentified deceased person
indefinitely. No cremation would be allowed unless the. jaws are
retained.” :

Accordingly,-when SB. 1736 was enabted as-Chapter 284, Statutes of 2000, the
County's Sheriff and Coroner Departments were required to perform new State-

mandated duties.

Coroner's New Duties

s

The County Coroner's new State mandated duties are described in the declaration of
David Campbell, Supervising Coroner Investigator II with the Coroner's Operations
Bureau, Forensic Services Division, attached as Exhibit A. Attached to Mr.

Campbell's declaration is déscription.of some of relmbursable activities necessary to

comply with.the test claim leglslatlon

" Develop policies andfprocedures' for the initial and conti_m{ing
implementation of the subject law.
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2.  Perform autopsies, including any required microscopic,
toxicology, and microbiological testing, photographs,
fingerprints, tissue sampling for future DNA testing, x-ray,
notation of the time of the death, location of the death, dental
examination, and preparing the final report to the Department of
Justice.

3.  Storage “of autopsy samples . under 'appropriate conditions,

in‘cluding tissue and fluids;-in proper receptacles, and allowing

" access as necessary for periods of time as requxred by ‘the autopsy
protocol.

4,  Death scene investigation- dand related® interviews, evidence
collection, including specimens and photographs, and travel as
required for the fulfillment of the réquirements, including travel
to pick up a body for autopsy, and to return the body ‘to the
original county, if 1t has been transported out of the county for -
autopsy -

5. Train departrnental personnel to prepare the final report to the
Department of Justice.

6. Participation in workshops within the state for “ongoing
professional tra1n1ng as necessary to satisfy standards requ1red by
the subject law." : - :

It should be noted that similar duties have been found to be.reimbursable as
explained below.

Similar Reimbursable Duties

Similar dities to the -ones claimed herein have' been -found to -be reimbursable.
Specifically, the State Controller's Office Claiming Inistructions for the "Sudden
Infant Death Syndrome [SIDS] Autopsy Protocol Program", attached as Exhibit F,
indicates on pagé 1 that "Chapter 955, Statutes of 1989 added Sectlon 27491.41 to
the Government Code to require counties™ to: "~
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‘ YA, Perform an autopsy within 24 hours or a5 Scon thereafter as feasible In any case where
an infant has dled suddenly and unexpectedly. ‘

rotocols established by the Stata Departmant of Health Service
. ngg:ﬁm ?DDGDVBFHI’TIGH! Code SthIon 27491.41. Prctocols.esiabllshed under

Saction 27491.41 currently includes two DHS protocols:

(1) “Autopsy Protocol tor Sudden Unexpected Infant Death" (DHS Form 4437 (9/91) in
27 pages).

(2) "Déath Scens and Deputy Coroner Investigation Protocal' (DHS Form 4439 (9/32)
in 23 pages). _

On July 25, 1991, the Commission on State Mandates determined that Governmeant

Code Section 27491.41, added by Chapter 955, Statutes of 1989, resulted in state
mandated costs which are reimbursable pursuant to Government Code Section 17561.

The State Controller's Ofﬁce Claiming Instructions for the "Sudden I.nfa..nt Death
Syndrome [SIDS] Autopsy Protocol Program"”, attached as Exhibit F, indicates, on
page 2, "reimbursable components", similar to the ones claimed herein, as follows:

WA, Daveiop policles and procedures for the inltial and continuing Imptementation of the
DHS protocel requirements,

B. Perform autopsies Including any required microscapic, toxicology, and microbiological
. testing, photographs, x-rays, and neuropathology. '
C. Storage of autopsy samples under appropriate condltions, Including tissue and fluids,
In proper receptacles, and allowing access as necessary for periods of time as required
by the autopsy protocol.

D. Transportation of the body to another county If a coroner is unavailable to perform the

‘ autopsy within the 24 hour requirement

E. Death scene investigation and related interviews, evidence collection, including -
specimens and photographs, and travel as required for tha fulfiliment of the grotocol
duties, inctuding travel to pickup a body for autopsy, and to retum the body to tha
original county, I it has been transported out of the county for autopsy.

F.  Preparation and filing of SIDS protocol forms with the state.

G. Participation in workshops within the state for ongoing professional training as
nacessary to satisfy standards of the DHS autopsy protocols. 7
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New Reporting Activitie

The County Shertft"s new.State mandated duttes are described i in the declaration of
Frank Merriman, Captam, Los: Angeles County Sheriff's Homicide Bureau, Detective
Division, attached as Exhibit B. Attached to Captam Merriman's declaration is

~ description of some’ of retmbursable “activities necessary to corhply with the test
claim leglslatlon L '

"1.  Develop pollc1es and procedures for 1mp1ement1ng the subJect
reportmg requlrement

2. Preparmg and ﬁlmg of the DOJ reports

3. Train departmental personnel on perttnent DOJ reportmg
. requirement.” :

Redirected Effort ie Prohibited o ‘ ' =

. When Chapter 284, Statutes of 2000, adding Sections 27521 & 27521.1 of the
Government -Code; -amending Section 102870 of the Health & “Safety "‘Code,
amending Section 14202 of the Penal Code, was enacted and set forth requtrements
for postmortem exarmnattons of umdentlﬁed bodles end human remains. and for
reporting the death of an ‘unidentified person to the State Department of Justice, the
County s.and local governments' funds were redtrected to pay for the State S prograrn

The State has not been allowed to circiimvent réstiictions on shlftmg its burden to.

localities by dtreetmg them to, Shlﬁ thetr efforts to comply w1th State mandates
however noble they may be. : L S

This prohibition. of 'substituting .,th_et- rWOrk . agenda of ,-_the,.--.-.state for. that of local
government, without compensation, has' been found-by many in the:-California
Constitution. On December 13, 1988, Elizabeth G. Hill, Legislative Analyst, Joint
Legislative (California) Budget Committee wrote to Jesse Huff, Commission on
State Mandates (Exhibit G) and indicated on page 6 that the State may not redirect
local governments’ effort to avoid reimbursement of local costs mandated by the
State:
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“ Artxcle XL B, Sectmn 6 of the State Constttutlon requires. the state to

It does not requlre countles to reduce services in one. area to pay fora
hlgher level of service in another.”

Therefore, reimbursement for the subject program is.required as claimed herein.

- State Funding Disciaimers Are Not Applicable

There are seven disclaimers specified in GC Section 17556 which could serve to bar
recovery,. of ° ‘costs 'mandated by .the’ State as.. defmed in GC Section 17514,
These seven disclaimers do riot apply to ‘the 1nstant clau'n as shown, in seriatim, for
pertinent sections of GC Section 17556. -

(a) “The, claun ig submxtted by a local agency or school dlStI‘lCt Wthh
requested legxslatwe authority for that local agency or school
district to implement the Program specified in the statute, and that

~ statute imposes costs.upon, that. local agency or school district

R “requestmg the leglslatwe authorlty A resolutmn from the
governing body or a letter. from a delegated representative of the
govemning body.of a local agency or.school district which requests
authorization for that local, agency to. unplement a given program
- shall constitute a request within the meaning of this paragraph ?
(a) . hts.lngt_ applteable aa _:'the ,s_ubJect lawr _was not requ_e_sted by the Coﬁnty
" claimant or any local agency or school district.

(b) .. ‘ "‘The statute or executwe order affimled for the State that whxch had
been declared existing law or regulation by action of the, courts ”

. {b). is not.applicable because the subject law did not affirm .what had -been
declared existing law or regulation by action of the courts.
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“The statute or'executive order 1mp1emented a federal law or regulatton
and resulted in costs mandated by the‘federal govemrnent unless the
stahite or éxecutive order mandates costs Wthh exceed the mandate In
that federal law or regulation.”

is not applicable as no federal law or régulation is imiplemented in the

subject law,

AL

: “The local agency or school distriet’ has the authonty to levy service
" charges, fees or assessments sufﬁment to pay for the mandated program'

or incredsed lével of service.

is not applicable because the subject law did not provide or include any

'authonty to levy any sérvice charges, fees, ot assessments

“The statute or execufive order provides for offsetting savings to local

"agencies  or- school districts' which resilt in no net ‘costs to the local

agenc'lesror' school districts, or includes additional re\fenue that was

'spemﬁcally intended to fund thé costs of the State mandate m an amount

sufﬁclent to ﬁmd the cost of the State mandate ” |

is not apphcable as no offsettlng savmgs are provided in the subject law

and no revenue to fund the subJect law was prov1ded by the leglslature

“The statute or executive order imposed duties which were expressly
included in a bal]ot mea.sure approved by the voters m a Statewide

- election.”

@

i§ not apphcable ‘as the dutles 1mposed in the subject ‘law were not
includéd in & ballot' méasuré."
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(g) “The statute created a new crime or infraction, eliminated a
- crime or infraction,.or .changed the penalty -for-a crime or ..
infraction, but only for that portlon of the statute relating dn‘ectly
to the enforcement of the crime or infraction.”

(g) is not applicable as the subject law did' not create or eliminate a

crime or infraction and did not change that portion of the statute

- not relating directly to the penalty enforcement of the crime or
1nﬁ'act10n : :

Therefore, the abo,\{e;; -seven disclaimers will not -bar local governments'
reimbursement of-its costs in implementing the requirements set .forth in the
captioned test claim legisiation as these disclaimers are all not applicabie to the
subject claim.

Costs Mandated by the State

The County has 1ncurred costs in complylng with, Chapter 284 Statutes of. 2000
adding Sections 27521 & 27521.1 of the Government Code, amending Section
102870 of the Health & Safety Code, amending Sectlon 14202 of the Penal Code, -
the test claim legislation. D .

The County's costs in'performing specified postmortem examinatjons of unidentified
bodies and human remains and reporting deaths of unidentified persons to-the State

. Department of Justice are reimbursable "costs mandated by the State" under Section

6 of Article XIII B of the California Constitution and Section 17500 et seq of the
Government Code.

The County was required to .p_rovide a new Stat.e-meudeted pmgtam and-thus-incur
reimbursable "costs mandated by the State", as defined in Government Code section
17514: :

" ' Costs mandated by the State' means. any increased costs which a local
agency or school district is required to incur after July 1, 1980, as a result of
any statute enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which mandates
a new program or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California Constitution."
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Accordmgly, for the- County ;] costs tobe relmbursable "costs mandated by the State"
three requirements must be rnet :

1. There are “increased costs which a local agency 15 reqmred to incur
after Julyl 1980" and : :

2. The costs are 1ncurred ds a résult of any statiite énacted ‘on‘or after
January 1, 1975"; and L

-'The costs are the result of “a new prog‘ratn or higher level of service
6f an existing program within the "meaning of Sectlon 6 of -
- Atticle’XTII B of the California Constitution”. : v

All three of above requirements for finding cost mandated by the State are met herein.

First, local government is incurring increased postmortem examinatien' and repbrtmg’" i
costs, detalled above under the test clatm leglslatlon in 2001, well after July 1, 1980

Second, the statuté in the ‘test c1a1m leglslatlon is Chapter 284 Statutes of 2000,
enacted well after January 1, 1975. S ‘

Third, the-postmortem examinatiéh and reporting program required under the test
elaim legislation, as‘detailed above, is'new; not required under prior law. Therefore,

“a new program of hlgher level of 'service..." has been enacted in the test claim
legislation. . : S -

Therefore, reimbursement of the County's "costs mandated by the State", incurred in

implemeniting the tést claim legislatior, as claimed herein, is required.

BT
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COUNTY OF LOS ANGELES
DEPARTMENT OF CORONER

1104 N, MISSICN RD., LOS ANGELES, CALIFORNIA 90033

.nthony 7. Harnandez
iractor-

L. Sathyavagiswaran, M.D.
Chls! Madical Examinar-Coranar

County of Los Angeles Test Claim
: Chapter 284, Statutes of 2000
Addmg Sections 27521 & 27521.1 of the Government Code,
Amending Section 102870 of the Health & Safety Code,
Amending Section 14202 of the Penal Code
. Postmortem Examinations: Unidentified Bodies and Human Remains

Declaration of David Campbell
David Campbell rriakes the following declaration and statement under oath:
I, David Campbell, Supervising Coroner Investigator II, of the Los Angeles County

Department of Coroner's Operations Bureau, Forensic Services Division, of the County
of Los Angeles, am responsible for implementing the subject law.

[ declare that the Department of Coroner has incurred new duties as a result of the test
claim legislature, captioned above.

I declare that these new duties to contact a postmortem examination or autopsy upon an
unidentified body or human remains are subject to Government Code Section 27251:

...... a postmortem examination or autopsy shall include, but shall not be
limited to, the following:

1) Taking all available fingerprints and palms prints.

2) A dental examination consisting of dental charts and dental
X-rays of the deceased person's teeth, which may be
conducted on the body or human remains by a qualified
dentist as determined by the coroner.

3) The collection of tissue, including a hair sample, or body fluid
samples for future DNA testing, if necessary.
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4) Frontal and lateral facial photographs with the scale mdxcated

5) Notauon and photographs w1th a scale of significant scars,
marks, tattoos, clothing items, or other personal effects found
with or near the body.

6) Notations of observations pertinent to the estlmatlon of the
time of death.

7) Precise:documentation of the location of the remains.

e) The postmortem exammatlon or autopsy of the umdentlﬁed body or
remains s may include full body x-rays. '

d) The coroner: shall prepare a final report of investigation in a format
established by the Department of Justice. The final report -shall list or.
describe the information collected pursuant to the postmortem exarnmatlon
“or autopsy conducted under subdivision (b)

e) The body of umdentlﬁed deceased person rnay not be cremated or buned
until the jaws (maxilla and mandible with teeth) and other tissue samples are
retained for future possible use. Unless the coroner has determined that the™ -
body of the unidentified deceased person  has . suffered significant
deterioration or decomposition, the jaws shall not be removed until
immediately before the body is cremated or buried. The coronet shall rétain
the jaws and other tissue samples for one year after a positive identification
is made, and no civil or criminal challenges are pending, or indefinitely:

f) If the coroner with the aid of the dental identity of dental examination and
any other 1dent1fy1ng ﬁndmgs is unable to establish the 1dent1ty of the body o
or hiirhan remains, thé coroner shall submit dental ¢harts and dental X- rays -

of the unidentified deceased person to the Department of Justice on-formis

supplied by the Department of Justice within 45 days of the date the body or
human remains were dxseovered

g) If the corener with the aid of the dental examination and other identifying
findings is unable to establish the identity of the body or human remains, the
coroner shall submit the final report of investigation to the Department of

Justice within 180 days of the date the body or human remains were
discovered."
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I declare that the above duties performed :by the Los Angeles County Department of
Coroner pursuant to the subject law are reasonably necessary in complying with the
subject law, and cost the County of Los Angelés in excess of $200 per annum, the
minimum cost that must be incurred to file-a claim in accordance with Government
Code Section 17564(a). :

I declare that I have prepared the attached description of reimbursable activities
reasonably necessary to comply with the subject law.

Specifically, I declare that I am informed and believe that the County’s State mandated
duties and resulting costs in implementing the subject law require the County to provide
new State-mandated services and thus.incur costs which are, in my opinion, reimbursable
"costs mandated by the State", as defined in Government Code seétion 17514:

" ' Costs mandated by the State' means any increased costs which a local
agency or school district is required to incur after July 1, 1980, as a result of
_any statute enacted on or after January 1, 1975, or any ‘executive order
implementing any statute enacted on or after January 1, 1975, which mandates
a new program or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the Callforma Constitution."

I am personally convcrsant with thc foregomg facts and if requlred I could and would
testify to the statements made herein. :

I declare u_nder penalty of peljury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to matters which are stated as
information and belief, and as to those matters [ believe them to be true.

Date and-..Piéée | | Signature' b
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Description of Reimbursable Activities
Declaration of David Campbell

Develop policies and procedures for the initial and continuing
implementation of the subject law.

Perform autopsies, including any required microscopic, toxicology,
and microbiological testing, photographs, fingerprints, ftissue

~ sampling for future DNA testing, x-ray, notation of the time of the

death, location of the death, dental examination, and preparing the
final report to the Department of Justice.

Store autopsy samples under appropriate conditions, including tissue
and fluids, in proper receptacles, and allowing access as necessary
for periods of time as required by the autopsy protocol.

Conduct death scene investigation and related interviews, evidence
collection, including specimens and photographs, and travel as
required for the fulfillment of the requirements, including travel to
pick up a body for autopsy, and to return the body to the original
county, if it has been transported out of the county for autopsy.
Utilize dentist, anthropologist, and/or other specialists to meet
identification requirements.

Train departmental personnel to prepare the final report to the

.Department of Justice.

' Participate in workshops within the state for ongoing professional

training as necessary to satisfy standards required by the subject law.
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LEROY D. BACA, SHERIFF

Uounty of Los Angeles
Sheriff's ]Bepartment "ﬂﬁeahqunrters
4700 Ramana Boulevard
J}lﬁgntetgg Park, Galifornia 81754 - 2169 '

| County of Los- Angeles Test Claim i
- Chapter 284, Statutes'of 2000 - ... .
Addmg Sections 27521 & 27521.1 of the Government Code,
Amending Section 102870 of the Health & Safety Code,
.Amending Section 14202 of the Penal Code -..
Postmortém Examinations: Unidentified Bodies and Human
' " Remains -
Declaration of - Frank-Merriman.-
Frank Merriman makes the following declaration and statement under oath:

I, Frank Merriman, Captain; Los-Angeles County: Sheriff’s--Homicide Bureau_
Detective Division, am responsible for implementing the subject-law..

I declare that the Sheriff's Department-has incurred new duties-as. a resnlt of.
Government Code Sectmn 27521 1 as- amended by Chapter 284 Statutes of 2000.

I declare that the Government Code Sectlon 27521 1 as amended by Chapter 284
Statutes of 2000 requires the Sheriff's Department to report the death of an
unidentified person to the Department of Justice, in a format acceptable to the

Department of justice, no. later than 10 calendar days after the date the body or human
remains were discovered.: : . :

I declare that before the enactment of the subject law, there was no requirement for

the Sheriff's Department to report the death of an unidentified person to the
Department of Justice.

I declare that the above duties performed by the Los Angeles County Sheriff's
Department pursuant to the subject law are reasonably necessary in complying with
the subject law, and cost the County of Los Angeles in excess of $200 per annum, the

minimum cost that must be incurred to file a claim in accordance with Govemment
Code Section 17564(a).

A 7;‘:105?:'(1 ggy[ Serurce




I declare that I have prepared the attached descnptlon of relmburseable act1v1t1es
bly necessary to comply with the subject law. . ' ;

Y
N ._;.n \
e e

Specifically, I declare that I_am informed ahd belleve thit the County’s State mandated

“duties and resulting costs in implementing the subject law require the County to
provide new State-mandated services and thus incur costs which are, in my opinion,
reimbursable "costs mandated by the State *as defined in Government Code section
17514 P S SR

" Costs mandated by the State' means.any increased:costs:which a local

agency or school district is required-to inéur after July 1,-1980,-as aresult

of any statute enacted on or after January :1,-1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which
mandates a new program or highérlevel of service:.of an existing program

within the meanmg of Section 6 of Article XIII B of the California . -
Constitution." a Y ' :

I am petsonally conversant with the foregoing facts and if requu'ed I could ancl would
testify to the statements made herein.. : -

I dectare under penalty. of perjury under the laws-of the State of California that the
foregoing. is true:and correct of my own knowledge, except as to matters- which are stated
as information and belief, and as to those matters I believe them to be true.

June 19, 2001 at Commerce, CA Frank Mernman *Captaxn
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Description of Reimbursable Activities
i Declaration of Frank Merriman

. Develop policies and procedures for 'implemeriting the
reporting requirement.

Preparing and filing of the DOy reports.

Train  departmenta] personnel  on - pertinent DOJ  report
requirement, : ‘
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766
PHONE: (213) 974-8301 FAX:(213) 626-5427

J.TYLER McCAULEY
AUDITOR-CONTROLLER

County of Los Angeles Test Claim
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of
the Government Code, Amending Section 102870 of the Health &
Safety Code,  Amending Section 14202 of the Penal Code:
Postmortem Examinations: Unidentified Bodies. Human Remains

Declaration of Leonard Kaye

Leonard Kaye makes the following declaration and statement under cath:

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for
filing test claims, reviews of State agency comments, Commission staff analysis, and for
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete
and timely recovery of costs mandated by the State. Specifically, I have prepared the subject

test claim.

Specifically, I declare that [ have examined the County’s State mandated duties and resulting

costs, in implementing the subject law, and find that such costs as set forth in the subject test
claim, are, in my opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514:

" ' Costs mandated by the State’ means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing any statute enacted on or after
January 1, 1975, which mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California Constitution."

I am personally conversant with the foregoing facts and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to the matters which are therein stated as
information or belief, and as to those matters I believe them to be true.

Lz!]%ﬁ,;,- L‘f/ﬂ,ﬂ@, CA. %ch} >

Date and Place Signature
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T SEC. ¥

CHAPTER 284
(Senate Bill No. 1736)

An act to add Sections 27521 and 27521.1 to the Government Code, to amend Section
i ' 102870 of the Health and Safety Code, and to amend Section 14202 of the Penal Code
3 rejating to unidentified corpses.

[Approved by Governor August 31, 2000, Filed with Secretary of State September 1. 2000.]

o - LEGISLATIVE COUNSEL'S DIGEST

SB 1736, Rainey. Unidentified bodies and human remains: coroners..

s Existing law requires a coroner to conduct a postmortem examination or autopsy under
certain circumstances and, under all other cucumstances _permits a coroner, at his or her
discretion, to take possession of the body and’ make or cause to be made a postmortem
examination or autopsy. Existing law also authorizes a coroner or medical examiner to

- engage.the services of a dentist tp assistin the 1denuﬂcat:on of a body or human remains.

> This bill would require, any postmortem examination or autopsy conducted at the

: discretion of a coroner upon an umdenuﬁcd body or human remains to include specitied
procedures including a dental cxammauon. and the preparation of a final report _of
investigation containing specified information for submission to the. Départment of
Justice. These procedures would also lnclude i prothmon on the cremation or burial of
an unidentified deceased person until speczﬁed samples are retained from the remains for

- possible future identification, and the retention of those "samples for one year after a
. i positive identification is made, and no cwﬂ or criminal challenges are pending, or
indefinitely.

, This bill would also requu’e any Taw enforcement agency investigating the death of an
. B anidentified person to report the death to the depanment no later than 10 days after the

B body or human remains were discovered. The meosmon of this reqmrernent on. local
agencies would create a state-mandated local program

Existing law. requires the Departmcm of Justice to compare and retain dental
examination records that coroners and medlcal examiners send to the department. .

This bill would also require the department to compare and retain the final report of
investigation that coroners, under spec1ﬁed circumstances, send to the department. -

The California Constitution requires the state to reimburse local agencies and school
. districts for certain costs mandated by the state. Statutory provisions establlsh procedures
o for making that reimbursement, mcludmg the creation of a State Mandates Claims Fund
. to pay the costs of mandates that do not exceed $1,000,000 statewide and other procedures
for claims whose statewide costs exceed $1,000,000. -
This bill would provide that, if the Cominission on State Mandates determines, that the
[ bill contains costs mandated by the state, reimbursement for those costs shall be made
. pursuant to these statutory provisions.

y
ey, 8

. The people of the State of Califamia "do enact.as follows:

.'4 ' SEE’I’IGN 1 Sect:on 2752! IS addcd to Lhe Govemnment Code to read

- 827521, (a) Any postmortem cxarmnatlon or autopsy conducted at the discretion of
a coroner upon an unidentified body ar, human remains shali'be subject to this section,

Italics indicate changes-or addmons. * * * indicate omissions.




2000 REG. SESSION

CHAPTER 284 1452
SEC. 1

(b) A postmortem examination or autopsy shall include, but shall not be limited to. the
following procedures:

(1} Taking of all avalleb]e ﬁnoerpnnts and palms pnnls

(2) A dental examination consisting of dental charts and dental X- -rays of the deceased
person’s teeth. which may be conducted on thé body or human remams by a qualified
dentist as determined by the coroner,

(3) The collection of tissue, including a hair sample, or body fluid samples for future
DNA testing. if necessary,

(4) Frontal and lateral facral photographs with the scale indicated.

{5) Notation and photographs, with a scale, of significant scars, marks. (attoos. clothing
items. or other personal effects found with or near the body.

(6) Notations of observations pemnent to the estimation of the time of death.

" (T) Precise documentation of the’ locanon of the remains.

{c) The postmortem exarmnatmn or aulopsy of the umdennhed body Or remains may
include full body X-rays,,

{d) The coroner shall prepare a ﬁna] report of mvestlgauon ina fonmt established by
the Department of Justice. The final report shall list or describe the information collected
pursuamt to: the postmortem examination or amopsy conducled under subdivision (b).

(e) The body of an unidentified deceased person may not be cremitéd or buried until the
jaws {maxilla and mandible with teeth) and other tissue samples are retained for future
possible use. Unless the coroner has deterrmned that the body of the unidentified deceased
person has- suffered significant deterioration_or dccomposmon ‘the jaws shall not be

-removed unti lmmedlately before the body i s cremated or buried. The caroner shal retain
the jaws and other tissue samples for one-year after a posmve |denuﬁcauon is made, and
no civil or criminal challenges are pendmg. or indefinitely.

(fy If the coroner with the aid of the dental examination and any other idéntifying
findings is unable to establish the identity of the body or humari’ remains, the coroner shall
submlt dental charts and dental X-rays of the unidentified ' deceased person to the
Department of Justice on forms supphed by the Department of Jusnce wnth:n 45 days of
the date the body or human remains were dlscovere.d

(g) If the coroner with the aid of the dental exammanon and other |dent1fymg findings
is unable to establish the identity of the body or hliman | remains, the coroner shall submit
the final report of investigation to the Department of J usuce thhm 180 days of the date
the body or human remains were discovered.

SEC. 2. Section 27521.1 is added l6 't'l‘ie:'Gm'aeFﬁfnem'Code 10 read:
§ 27521.1.- The law enforcement agency mvcsnvahng the death of an unidentified
person shall report the death to the Department of Justice, ina formal ‘acceptable 1o the

Department of Justice, no later than 10 calendar days after the date’ the body or human
remains were discovered.

SEC. 3. Section 102870 of the Health and Safety Code i amended to read:

§ 102870. (a) In deaths investigated by the coroner or medical exarniner where he or
she is unable to establish the.identity of the body or human remains by Visual means,
fingerprints, or other identifying data, the coroner or medical examiner may have a
qualified dentist, as determined by the eoroner or medical examiner, carry out & dental
examination of the body or human remams 1If the coroner or medical examiner with the
aid of the dental examination.and other identifyifig findings is still unable to establish the
identity of the body or human rémains. he or she. .shall preparé and forward the dental
examination records to the Department of Justice on forms supplied by the Department of
Justice for that purpose.

Italics indicate changes or additions. * * * indicate omissions.
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. (b) The Department of Justice shall act as a repository or computer center, or both, with

respect 10 dental exarination records and the final report of investigation specified in
Section 27521 of the Government Code. The Department of Justice shall compare the
dental examination records and the final report of investigation, if applicable, to records
filed with the Violent Crime Information Center (Title 12 (commencing with Section
14200) of Part 4 of the Penal Code), shall determine which scoring probabilities are the
highest for purposes of identification, and shall submit the lnforrnanon to the coroner or
medical examiner who submitted the dental examination records and the final report of
investigation, if applicable.

SEC. 4. Section 14202 of the Penal Code is amended to read:

§ 14202, (a) The Auomey General shall establish and maintain within the center an
investigative support unit and an automated violent crime method of operation system to
facilitate the identification and apprehension of persons responsible for murder, kidnap,
including parental abduction. false imprisonment, or sexual assault. This unit shall be

" responsible for identifying perpetrators of violent felonies collected from the center and

analyzing and comparing data on missing persons in order to determine possible leads
which could assist local law enforcement agencies. This urnit shall only release informa-
tion about active investigations by police and sheriffs' departments to local law
enforcement agencies.

(b) The Attorney Genera! shalli make available to the investigative suppert unit files
organized by category of offender or victim and shall seek information from other files as
needed by the unit. This set of files may include, among others, the following:

{1) Missing or unidentified, deceased persons dental files filed pursuant to this title,
Section 2?52! of the Government Code, or Section 102870 of the Health and Safety
Code.

(2) Child abuse reports filed pursuant to Section 11169.

(3) Sex offender registration files maintained pursuant to Section 290.

(4) State summary criminal history information maintained pursuant to Section 11105,
{5) Information obtained pursuant to the parent locator service maintained pursuant to
Section 11478.5 of the Welfare and Institutions Code. '

. (6) Information furnished to the Department of Justice pursuant to Section 11107.

(7) Other Attorney General's office files as requested by the investigative support unit.

This section shall become operative on July 1, 1989.

SEC.5. Notwithstanding Section 17610 of the Government Code, if the Commission
on State Mandates determines that this act contains costs mandated by the state,
reimbursement to local agencies and school districts for those costs shall be made pursuant
1o Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code. If the statewide cost of the claim for reimbursement does not exceed one million
dollars ($1,000,000), reimbursement shall be made from the State Mandates Claims Fund.

EXPLANATORY NOTES SENATE BILL 1736:

H & 5C§102870. (1) Desxgnmcd the former first and second paragraphs (0 be subds (a} and (b): (2) amended
subd (b} by (a} adding * “and the final report of investigation specified in Section 27521 of the Government
Code™: (b} substituting *'and the final report of investigation, if applicable, to records filed with the Violent
Crime Information Center (Tide 12 {(commencing with Section 142003 of Pant 4 of the Penal Code)" for
“with demal records filed with it pursuant to Section 11114 of the Penal Code™: and {c) substituting
“submitted the dental examination records and the final report of investigation, if applicabie” for *prepared
and forwarded the demal examinalion records”; and {3) deleied the former third paragraph which read:

*Not later than three vears following mplem:mauon of the dental identification program required by this
section and Section 11114 of the Penal Code, the Departmem of Justice shall submit a report on thc pmgmm
to the Legislature. ™ .

Pen C § 14202. Added ™, Section 2752] of the Government Code," in subd {b)(1).

{talics indicate changes or additions. * * * indicate omissions.
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SB 1736
Senator Rainey
As Amended April 6, 2000
Hearing Date: April 11, 2000
Health and Safety Code
GMO:pjs '

SUBJECT

Unidentified Bodies and Human Remams Retentlon of B
Ev1dence o : -
DESCRIPTION
This bill would prohibit the crémation of an vnidentified
deceased person uniéss specified samples dre retained for -
possible future identification. The samples would be
retained by the coroner or medical examiner indefinitely.

This bill would require a coroner or medical examiner,

- where a deceased person cannot be identified, to conduct a
- medical examination with spemﬁed procedures, prepare a-
final report of the mvestlgatton ,and forward this ﬁnal'
report to the Attomey Geriéral if the deceased person ™
remains unidentified 180 days aftéf discovéry. i

The bill would requlre an agency investigating the death of
an unidentified person to report thé‘death to'the Attomey
General no later than 10 days after the mvesttgatton

began. It would: reqmre a coroner-or medical éxaminer to
forward the deceased person s dental exammatton tecordsto
the Department of Justice w1th1n 45 days 1f the deceased kL
person remains unidentified.™ -
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Lastly, the bill would require the Attorney General to -
develop and provide the format of the reports:(notice of
investigation and final report of investigation) to be
submitted regarding an unidentified deceased person.

SB 1736 (Rainey)
Page 2
BACKGROUND

Sponsored by the California Society of Forensic Dentistry,

this bill is the aftermath of years of volunteer consultant

- work done by members of the Society, helping the Department
of Justice Missing/Unidentified Persons Unit track down
identities of some 2,200 unidentified dead personsin .
California. From their work, they say it has become. clear

that there is no consistent manner by which evidence is : 3 -
collected or retained, and that information reportedto the -
Attorney General varies from grossly inadequate to

extremely detailed. Further, unidentified bodies have been
buried or cremated without the retention of ev1dence that

could assist in the 1dent1ﬁcat10n of the deceased at a.

future date. :

CHANGES.TO EXISTING LAW

Existing law perrmts the coroner or. med1cal examiner to
engage the services of'a. dentlst to.carry ¢ out a dental
examination if the coroner.or. medtcal examiner is unable to
identify a deceased person by msual means, t‘mgerpnnts or -
other 1dent1fy1ng data

Existing law requtres the coroner or medtcal exammer to o
forward the dental examination records of the umdenufied, S
deceased person to the Department of Iust1ce (DOJ) on fonns
could not be estabhshed Under cun'cnt law, the DOJ acts

as the repository or computer center for the dental .
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examination records forwarded to it by. coroners and medlcall
examiners in the state.

This bill would expand the efforts to ldentlfy deceased
persons by: j .

Requiring the coroner/medncal exammer to conduct a
specific medical examination of the umdentlfied deceased
person, including body x- -rays, anda dental examlnatlon :
conducted by a "qualified forensic dentist”;, |
Requiring the agency investigating the death ofan
unidentified person to notify the Attorney General within
10 days of the date the investigation began;

SB 1736 (Rainey)
Page 3

Requiring the coroner/medical examiner to forward the ~
dental examination records to,the Department of Justice
if the body remains unidentified within 45 days of
discovery of the body, even after the medical and dental
examination; _

Requiring the coroner/medical examiner to prepare a final
report of the investigation, and.to submit the final
report to the Department of Justice, in a format
acceptable to the Attorney. General if the deceased
person remains unidentified after 180 days, e
Requiring the coroner/medical examiner to retain and
store the jaws (maxilla and mandible with teeth) of the
unidentified deceased person indefinitely. No cremation
would be allowed unless the j Jaws are retained.

C.I\’[MENT

i .
S ' .
¥ A

1. ‘Need for the: blll

& H

According to: the author, there are. currently a total of

2,200 unidentified dead bodles in California. Even w1th ,
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the volunteer help of the California Forensic Dentistry
members, coroners and medical examiners are not able to -
identify these human remains. The reason, they state,

is that records are §o inconsistent in content and

quality, that it has been difficult to reconcile

information from the coroner/medical examiner's
investigation and information gathered by the Department
of Justice on missing persons or victims of Violent
crimes, The State Coroners" Association's data reflect
"the inconsistent nature of evidence collection and
retention for unidentified deceased persons.”

~ The bill would establish a statewide protocol for the
investigations conducted pursuant to statute, expand the
type of examination required, and require retention of
jaws and other tissue samples indefinitely for possible
identification in the future. ' -

The Department of Justice's (DOJ) Missing and-

SB 1736 (Rainey)
Page 4

Unidentified Persons Unit indicates they support this
bill because it would improve their ability to match
their records of missing or unidentified persons with
unidentified dead persons or human reihains.

2. Information to be collected by coroner/medical
examiner - o

According to the DOJ's Missing and Unidentified Persons
Unit, they depend on the coroner to collect anid forward
information to them about unidentified deceased persons,
sufficient to make matches with their records. However,
the information collected is not always the same, and in
many cases is inadeqtiate to make the match. More often,
final reports are eithér riot filed or are so delayed -
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that investigations are hampered.

The DOJ's Missing and Unidentified Persons Unit
indicates that they would like the coroner to.collect
the following information, not currently collected by
coroners/medical examiners:

Tissue samples, such as hair or pody fluid .
Frontal and lateral photographs

Photographs of significant scars, or body marks or
other personal effects found around the body .
The jaws (maxilla and mandible with teeth).-

Full body x-rays, if needed_ .

What are currently collected are fingerprints,

palmprints, dental charts and dental x-rays, a listing

of body marks and various notations and observations of -
the coroner. The additional information, the DOJ

_states, will greatly assist in their work with mxssmg

and unidentified persons. .

IS THERE NO LESS;_INVA'SIVE_ MEANS OF SAVING TISSUE .
SAMPLES FOR FUTURE IDENTIFICATION TECHNOLOGY THAN
CUTTING OUT THE DEAD PERSON'S JAWS?

U I ! P

3. Retention of jaws and tiésus.samp_l_éé to bq,_i_ndeﬁnim_
‘This bill would réquire ithe retenﬁon of the ja‘:&s
(maxilla and mandible with teeth) and other tissue -
samples of an unidentified deceased person by the;

SB 1736 (Rainey)
Page 5

coroner/medical examiner, indefinitely, or until a
positive identification of the body-has been made.
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There is no obligation under current law forthe =~ =~
- coroner/medical examiner to retain any of the body parts
or tissue samples of an unidéntified dead person after -
the coroner has forwarded the dental examination records
to the Department of Justice. The DOJ, upon receipt of
the dental records, is required to compare those records
to those compiled of missing persons and unidentified
victims of violent crime and to report back to the
coroner/medical examiner the specified reésults of this
comparison. The coroner/medical éxamitier can ‘under
current law, order the crematioh or burial 6f an”
unidentified person whenever thé coroner is finished

with his or her examination of the body or human
remains.

This bill would require the colléction of the jaws and
other tissue samples of the'dead ) person before he or she .
can be cremated. : c

Proponents state that samples of jaws (rather thati
individual teeth samples) should be preserved because
they prowde a "ﬁngerprmt“ of the ‘'dead person -iie
the "bite" or the relatlonshlp of the teeth to each
other is unique to each persofi, and 56 jaws can-
substitute for fingerprints when fingerprints are not
available or cannot bé obtidined. Also,tissue-samples
have to be retained in frozen form to be useful for
future identification use (such as DNA testing) and are;
therefore, more cumbeérsome to-store than'j Jaws whlch are
skeletal, and can last for hundréds ofyears. S

Suggested amendment from DOJ:

The DOJ states that they support the retention of these
jaws and tissue samples for an indéfinité period! of time
or until one year after the positive-identification of !
the body or remains and no civil or criminal case is
pending (the bill calls for retention until a positive
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identification is made or indefinitely). The ratignale'
for the oné-year time period, the DOJ states; is t0-.

allow for a challenge to the identification made usmg
the techniques current at the time the 1dent1f1cat10n is

SB 1736 (Rainey)
Page 6

made. The DOJ would not want a situation where, after
they identify a body a challenge is filed within one

year and the tissue samples.used for the DNA testing has
been destroyed by the coroner.- o

If there is a challenge, either in cw11 or criminal

court, then the samples would be retained indefinitely
under the DOJ suggested amendment. ’

SHOULD THE BILL BE AMENDED AS SUGGESTED BY THE DOF? -

With this amendment and the technical amendment
suggested in Comment 7, the Attorney General has-
expressed support for the bill.

The author's office indicated that.since there are only.

2,200 total unidentified dead persons in California, the -
burden of keeping these dental samples (jaws) and tissue
samples indefinitely, in the hope that someday a DNA

test or other new technology will be developedto: -
identify the person, is negligible. They suggested that

if the retention of jaws and other tissue samples,, . .. |
becomes burdensome, the,coroners/medical examiners could
come back to the Legislature and ask for-authority to
dispose of the jaws-and other tissue samples. This-

seems 1o be a waste 0f résources,-when it.is:entirely. -
posmble that nobody will:claimthe deceased person's..
remains after 5 years, even:if somehow DNA testing’ could
identify the body. (A missing person may be presumed
dead after 5 years. Penal Code Section 667, Probate Code
Section 12401.) The only reason remaining would be the
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possible prosecution 6f'any person who might have caused
the death of the unidentified person, but in those-

cases, just the fact'that'thereis a deceased person,

Jane or John Doe, for example, is sufficient for

criminal prosecution. Besides, the coroner is already
authorized to preserve evidence, including tissue _
‘samples and body parts or remains, in criminal cases.

4. "Qualified Forensi¢ Dentist" undefined

Under current law, 4 déntal examination may be ordered
by a coroner/medical examiner if the identity of the
dead person cannot be established'by other means, such
as visual or other idéntification afid fingérprinting.

The dental examination may be conducted by a qualified

SB 1736 (Rainey) e S -
Page 7 :

dentist, as determined by the coroner/medical examiner.

This bill would require a "qualified forensic dentist",
as determined by the-coroner/medical examiner, to .
perform the exarhination; which shall include dental
charts and dental x—rays of the deceased person

The Board of Dental Examlners-states there is no .
recognized specialty in-the’defital practice that'may be.
regarded as "forensic deritistry", and that it would not
require a "speclallst" to‘conducta dental examination -

and take dental x-rays of 4 dead person:The American
Dental Association (ADA)also does not recognize -
"forensic dentistry™as a’ speclalty ‘Under this bill; :

the coroner/medical examiner would be; therefore, the R
entity that would quahfy a denust as a "quahfied

forensic dentls - :

EIRL
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WOULD THIS BILL CREATE A SPECIAL PROFESSIONAL LICENSE
. : FOR "FORENSIC DENTISTRY"'? -

Placing the term "forensw dentlstry“ in th1s statute

would undermine the Board of Dental Examiners, which has -
jurisdiction over the practice of dentistry.in the

state, and create.conflict: Since the Board dees not | .
recognize "forensic dentistry" as a specialty area, the

term should be dropped from the bill. Besides, under

the bill, the coroner still would have to qualify the

dentist for the jobiof conducting:the dental examination

and preparmg the dental charts and x—rays

SHOULD THE TERM "QUALIFIED FG)RENSIC DENTISTRY“ BE
AMENDED TO "QUALIFIED DENTIST" AS IN CURRENT LAW?

This bill is sponsored by the Cahforma Socxety of
Forensic Dentxstry

5. Medical examination and-:ft-ﬁal-tt:port re'q’uir'ed -

. : Under current law, the coronet/médiéal examiner 1s not
obligated to perform a complete medical:examination of
the unidentified person, for purposes of'identifying the
person, and may engage a-dentist to conduct a dental
examination so thatithe records may be forwattd@.d;-tg the
Department of Justice for comparison with otherrecords

SB 1736 (Rainey) o
Page 8 .
compiled by the DOJ.. (Health and Safety Code Sectlon |
102870.) .
e A TR I T P}

This bill would require the medical examination,

including taking full body x-rays, and dental

examination, including preparation of-dental charts and . -

dental x-rays, and the excision of the jaws of the
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“deceased persori before cremation. The medical
examination specified under the bill would include
collection of hair, tissue or ﬂuid samples frontal and

the body, and other observetlons suc_h a$ estlmated time
of death and, at the discretion of the coroner; full -

body x-rays of the unldenuﬁed body or remalns could be
taken. N ARA T R e

ARE THE ADDITIONAL €OSTS OF PERFORMING THE MEDICAL
EXAMINATION, AND EACH ADDITIONAL REQUIRED PROCEDURE
ALL JUSTIFIED? COULD SOME OF THE REQUIREMENTS BE-

TRIMMED TO SAVE COSTS WITHOUT SIGN'IFICANTLY AFFEC’fING
THE EFFICACY OF: THE BILL" o ‘

The coroner/med1cal examiner would be requlred to

forward the dental records to thie Department of Justice - - =
if the person remains unidentified after 45 days. And,

if after 180 days the person remains unidentified, the

coroner/medical examiner'would be required-to submita

final report of the 1nvest:gat10n to the DOJ

ti L1,

This bill would requnre the-dental examination records :
to be submitted to-the DOT on-forms supplied by the:DOJ.
- The final report of the investigation wouldbe .« . .
- submitted in a format aceéptable to the DOJ.. The DOJ .
would act as the' repositéry for all-these records -
dental examinations and final reports (which would
include all of the information gathered during the
medical examination, including hair, tissue samples,
dental charts and x-rays, etc.) - and would therefore
retain the record§’ds figeded or dispose of them as
provided under current law. The actual samples of
tissue and jaws would be stored by the coronerfmedmal
examiner. N : :

According to theé DOJ, the procedure and tlmelmes
establxshed by the bill would help-greatly in the wotk .
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SB 1736 (Rainey)

o Page9 - 5 l. -

of matching missing/unidentified persons with bodiesor
human remains. .

6. Comparison of records to be conducted by DOJ onlent' '
Crimes Informatlon Center PE o B
As in current law, Whe‘n' the DOT recéives the'dental -
examination records from the coroner or medical
examiner, the DOJ would conduct a comparison of the
records to those already in the DOJ Violent Crime
information Center computer system. The current
statute, however, refers to'a Penal Code Section that -
has been repealed and replaced, and the changes found in .
the bill would correct this by removing the reference to
the repealed statute (Penal Code Sectioti 11114) and:
replacing it with the VCIC statutes (Penal Code Sectmn

. 14200 et seq.)

7. Techmcal amendments needed

Several provisions of the bill-are inartfully worded, .
and may cause confusion. The followmg arnendments are
suggested: R SRR,

a) On page 3, strlke out hnes 23 to 32 and 1nsert SLANG A

(d) The cordher of medlcal examirer' shall prepare.a.
final report of investigation in a format established by
the Department of Justice. The final report shall list
or describe the information collected pursifantt6 the
medical examination conducted under subdivision (a).

(b) Subdivision (e) in the current version of the bill
should be changed to (c)
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(c) The DOJ has suggested another amendiment that will
clarify the timelines for submittal of dental records

and the final report. Staff recommends thatthe
committee adopt those amendments. .. - -~ - ..

The language currently in the bill interchanges "dental
examination records"-and "réports, and uses reports” in .
inappropriate places. This amendment will separate the -
actions that the coroner/medical examiner is supposed to

take vis-7-vis the dental examination records, and the

SB 1736 (Rainey)
Page 10

final report to the DOIJ; and specnfy the deadhne for
each action to be taken. oy

Support: Cahfomla Dental ASSOClatlon

Opposition: None Known

HISTORY
Source Cahforma Somety of Forensic Dentistry

Related Pending Leg1slat10n None K.nown

Prior Legislation: SB 1360:(Ch. 415; Stats:1995) allowed

a coroner to engage a dentist to conduct dental examination

of a body or human remams for purposes -of 1dent1fy1ng the .~
dead person. AT T R APV

e KRR
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State Controller's Office : County Mancsted Cost Manual

SUDDEN INFANT DEATH SYNDROME; AUTOPSY | )
PROTOCOLS

1. Summary of Chapter 955, Statutes of 1989

Chapter 855, Statutes of 1988, added Section 27491.41 to the Govemment code 1o require
counties to:

A. Pertorm an autopsy within 24 hours ar as soon thereaftar as feaslbie in any case where
an infant has died suddenly and unaexpectedly.

B. Foliow autopsy protocols established by the State Departmant af Health Services
{DHS) pursuant to Government Code Section 27491.41, Protocols established under
Section 27491.41 currently inciudes two DHS protocols:

(1) "Autopsy Protocol for Sudden Unexpected Infant Death" (DHS Form 4437 (9/91) in
' 27 pages), '
(2y "Death Scens and Deputy Coroner investigation Protocol" (DHS Form 4439 (9/92)
in 23 pages).

On July 25, 1981, the Commission on State Mandates determined that Government . .
Code Sectlon 27491.41, added by Chapter 955, Statutes of 1989, resulted In state
mandated costs which are reimbursable pursuant to Government Code Saction 17561.

2. Eligible Claimants

Any. county that incurs increased costs as a result of this mandate is sligible to claim
reimbursement of those costs.

| 3. Appropriations

Claims may only be filed with the State Controliar's Office for programs that have besen funded
In the state budget act or in special legislation. Initial funding for Chapter 855, Statutes of 1989,
is provided in the local govemment claims blll SB 241 [Chapter 241, Statutes of 1993] which

appropriated $5,312,000 for payment of 1990/81, 1991/92, 1992/93 and 1993/94 fiscal year
costs.

To determine If current funding is avallable for this program, refer to the scheduie
"Appropriations for State Mandated Cost Programs" in the "Annual Claiming Instructions for
State Mandated Costs" issued in mid-September of each year to the county auditor's office.

4. Types of Claims

A. Reimbursement hnd Estimated Claims

A claimant may file a reimbursement claim and/or an estimated claim. A
reimbursement claim detalis the costs actually incurred for the previous fiscal year, An
estimated claim shows the costs to be incurred for the current fiscal year. A claim for
reimbursement or an estimate must exceed $200 per fiscal year.

B. Filing Deadline

(1) Refertoitem 3 "Appropriations" to determine if the program is funded for the current
fiscal year. If funding is available an estimated claim may be filed.

An astimated claim must be fled with the State Controller's Office and postmarked
by November 30 of the fiscal year In which costs ara to be Incurred. Timely filed
R estimated claims will be paid before late claims.

Reviced 8/84 Chapter 865/88, Page 1 0ot 4
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County Mandated Cost'Mantal

suto Controller's Dfﬂoe _

5.
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6. Relmbursement Limitation

A

" the.protocols subsequent t to this dat
:upon counties wouid requlre an am

deadiine, the claim cannot be acoepted

- Ifalocal agency received payrnsm o an estifmated ‘clalm, a reimbursement claim -

“than the amual ,cosls
received must be retumed 1o the

may flle a reimbursement claim by November 30 déialling the actual costs Incurred
forthe fiscal year, providad there was an appropriation,for the program for that fiscal

PRI

: =-_.yaar See item 3 above. .,

Davelop poncies and procedures fo
"'DHS protocol requlremems

~-Perform autopsies. Includlng any required microscopic. toxicoiogy, and mloroblologlcal

. testing; photographs x-rays .and neur opathology’*"

Storage of autopsy samples under approprfate oondrtlons, Includlng tlssue and fluids,
in proper receptacles, and allowing access as necessary for perlods af time as required

by the autopsy protocol. =

-,-,s'.- e

: 4hour requirement i.=;..'-:.;-;:¢;,. RE

B otographs and travol as requirod farthe: fulfilment: oi‘ the pratocol
dutles inc_ludlng travel to plckup a boay for autopsy and to retumn the ,body to the

Proparatlori'"and ﬂllng of SlDS protoool forms wlth tha stata

£ el

Particlpation In workshops within the state for ongolng professlonal tralning as
necessary to satlsly standards of the DHS autopsy protocols... = o

B P LY AR LI

T

Ths two DHS' altopsy p otoools were: effective on; July 1 A

7. CIalmIng Forms and Instructions =~ T o

“ Tha dlagrarn “lllzstration of;Claim Forms" provides a graphlcal presentatlon of forms required
to be fiiéd with-a’ clalm~ A claimant may ubm ac mpL

RTINS

Tmnsponation ofthe'body to anothericounty if a coroner. Is, unavallable to perform the

dted | eport in substitutton for

x""j'"ss/as, Paga+2 OF 4 0 i Hevlsed 9;94
v at ‘1 \-l r-‘ PR : e AL s LY
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State Céritrollers Office . ... ...

. " ialm famhe pravided-with these instructions shouid be dupﬂ

A. Form AP-Z Compenentmctlvlty Cost Detell_“._

. Thls ferm'ls used te segre

(1)

@

e Mandatad.Cost Manual

[T —— — (R T

ferme ‘AP-1 and *AP:2: provided the format.of the report and data fields contained
\Mthin the report‘are Identical to the-clalm forms included in these instructions, The
; and used by the
- claiinanit to file estimated-or rejmbursement cteims ,T & State' Controller's Office will
* revise'the manual-and claim forms as. necessary n sueh instances New
. replacement forms will be maiied to claimarits. ¢ TG

-
(

R

_.,.‘.F!%f!’"“!“'?:‘ e oo
Saleﬂes and Beneﬂte Briee ptis o e e . o

identify the employee(s), and/or show the classificatior of the empleyee(s)
“Involved. Describe the mandated functions performed by each empioyee and

‘ specify the actual time spent, the productive hourly rate and related fringe *
“benefits. " in lledi'of Gctiia) time the average:number. of. hours devoted 1o each
function may be claimed if supported by a documented time study A tlme etudy
may be appropriate for functions that are relatively short in duration and’
repetitlve If the claim is based on a time study. -Submit wath the.claim all time;
decumentatien fer the Comreller‘s review of the stlidy’s precision:and rellebuity

Source documents requlred to’s g 'm ihteined by ‘the eielment fay include, but

are .not fimited to, employee tirhe re ords that shew the employee s ectual ume
spent on thus mend_ E;'L LT e BRI Y

Ofﬂce Supplies

T TG e -t

Oniy expendltures that can be‘identified - as-a direct:cost of: this. mendete ‘may be

., _Claimed, List the cost of materials consumed or expended, epeclﬂcelly fer the

'"ﬁ'-’afterdeducting‘ fer all- cash- .dlseoums rebates,
'f-'clalment. e e,

3)

(4)

[P RS S ]

- .decuments evidencing the valdity of the expenditures.

aimed at the, actual price

i ,‘
R

are not limited to;invoicas, recemts. purchese orders and other d;
-avidencing the valldity of the ax| ndltures ’ '

Caontracted Services

T bt C g

Contracting costs are reimbursable to the exten‘l that Jhe function to be perferrned '
requiree speeiel skill or kivowledge that is not readily- evei\able from the claimantis: =
, the sewlce to be; pmvided ‘by the.contractor. |s cost eﬁecuve

‘ X 'e 8). tracior() wha perforied the Séivices. Describe the
activities performed by‘eech ‘namad contractor; aciual tirie spent. on his

andate, inclusive dates when services were performed,and:itemize all costs for
1 Atteeh‘-cenwltant inveices wuh the.claim...

i

Travel Expenses

Travel expenses for mileage, per diem, lodging end ether ernpleyee entittements
are reimbursable in accordance with the rules of the local jurisdiction. Give the

name(s) of the traveler(s), purpase of travel mclusive trevel eates destlnatton
_ pmnts and eoste R

PRI T I

nents'rediired to'be malritalried by the claimant may, lnelude but
o, recelpts’ employes thavel -experise claims;-and; other. ..

are ot im

P
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MandatedCoetManual - . _State Controller's Office .

. f . .. For audit purposes all supporung documents ‘must be: retained for a penod of two
&

8, Form AP-‘! Clalm Summary

This form is used 1o summarize direct cost by cost component and compute aliowable
indirect cost for the mandate: Cteim statistics shall identify the amount of work performed
during the period for which: costs are claimed. The claimant must provide the number of

. victims natified in the ﬂscal year of claim. Direct costs summarnized on this form are
.derived from formiAP:2 and oamed forward to form FAM-27,

indiract ¢G5ts may be computed es 10% of direct Iebor costs, excluding fnnge
benefits. If an indirect cost rate greeter than 10%’is used, include the indirect Cost
Rate Proposal (ICRP) with the' olalm :If more than cne department Is involved in the
mandated program each department must have thelr own ICRP -

c. Form FAM-27 CIalm for Payment

1

This form contains a oertiﬂcatlon that must be slgned by.an authorized representatwe
of the local agency. All appiicable. information from form AP-1 must be carried
forward to this form for the state Controlier's Office to process the olalm for paymerit.

lllustration of Claim Forms

i
- .
Form AP-2 . Form AP-2 Component/Activity Cost Detall ~
o] * Compiete a soparate form AP-2 eh
Ao:m?:rﬂ _ for wgiﬁ p:m diuly for aa oouoomponem
coetpmn
S p Poicies and Procadued -
Form AR ‘ \ 2 Auopsy. Testing, Tranepoltetbon'nnd Storege {
ol S T . Déath:Scens Inveat onendTmelt ot '
Clam Summary " - ) Al.nopemeocoIDng M
. l o 4. Training Werlshop ' Cw
FAM-Z7 Conr o P,
Clalm | I
far Payment

. T e . . .
- .

T

Chapter 855/89, Page 4 of 4
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State Controller 's Ofﬁce ' '.'."..'. : Mandated Cost Manual

CLAIM FOR PAYMENT " For Stete Gontrailer Use Oty - <
Pursuant to Government Code Section-17561. . . k16) pragram Number 20119, /
SUDDEN'INFANT DEATH:SYNDROME: - ... -}@0) Date Flle, b A /
AUTOPSY PROTOCOLS e e N
(@1)- Clalmant Identification Number \Raln:bur;a "i‘fél':i"' D,m —
men aim La
{02} Malling Address (22) AP:f, (@3) T
Claimant Name . . LT (23" AP, (04x1)eh ™
County of Location -~ - . . : o 0 (24’)"’--'AP1 {04)(2)(d) IE3E
) N BRI . i t
Streat Addresas or P.O. Box ot (25) AP-1.-(04)(3)(C’) R P
ciy T sae ZpCods I R

Type of Claim Estimated Claim Raimburébment'dlalm . @Z)‘_“APJ " (.04)(5)“). S

(03) Estimated | |(09) Raimbursement D.-(ZB_)

(04) Combined [ ] |(10)Comblned .» [} [re®)

(05) Amended [ {(11) Amended - . D {30) .
Fiscal Year of (08) (12) (31)
Cost 20_ 120 19 /20
Total Claimed {on (13) {32) &
Amount
Less: 10% Late Penalty, not to excead (14} {33)
$1,000

Less: Estimated Claim Payment Receivad|{!? (34)
Net Claimed Amount ‘ (16) (35)
Due from State | (%% o en (36) _1‘
Due to State {18} ‘ ' Lo T (a7 _ ' ‘

{(38) CERTIFICATION OF CLAIM

In accordance with the provislons of Government Coda § 17561 | canlfy that | am the person authorlzed by tha local agancy to file
clalms with the State of California for costs mandated by Chapter 856, Statutas of 1888, and certify under penalty of perjury that |
have not violated any of the provlsions of' Government Code Sections ,1090 to 1098, inclusive.

| further certlfy that there was no‘apglication’ other than from:the claimant; nor any grant or payment recalved far reimbursamant
of costa clalmed herein; and such costs are for a new program or increased level of servicas of arv exlstlng program mandated by
Chapter 955, Statutes of 1989. .

The amocunts for Estimated Clalm and/or Relmbursement Clalm are. hareby clalmed from the State for payment of estimatsd and/or
actual costs for the mandated program of Chapter 955, Statutes of 1884, set forth on tho attached statements.

M e e

Signaturs of Authorized Representative Date

Type or Print Nama Title ) B .

(39) Name of Contact Person for Claim Telephone Number Ly Ext.

£-mall Addrass

Form FAM-27 (Revised 9/00) 156 ST e . Ghapter 8 965/89
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State Controller's. Office..

SUDDEN INFANT DEATH SYNDROME AUTOPSY PROTOCDLS S .
deT Vit e e e FORM
Certification Claim Form v o
R L A FAM-ZT
. ‘ I_r_:structions ‘ s A
{ot) Leave-t;'ia‘nlkr . Co
{02) A set of maliing labels with the cldlmant's 1.0, rnumber and address has been enclased with the clalming Instructions. The

maliing labels are designed to spéed processing and prevent common errors that delay payment. Affix a label In the space
shown on form FAM-27. Cross out any errorg and print the ‘corract InfSrmation on the label. Add any missing -address items,
axcapt county of location and a parsen's name, If you dld not recalve labels, print or typs your agency's malling aqg‘@a;, .

(03 If filing an orlginal astimated claim, enter an "X" in Lhe box on lina (03) Estimated. _ )

{04) If fling an original estimated claim on bahalf of districts withln the county, enter an "X" ln the box on ilne (04) Gcmblned

(05) If filing an amended or combined clalm, anter an "X" in the box on line (05) Amanded. Leave boxes (03) and (04) blank.

(08) Entar the fiscal year In which costs are to be Incurred.

{07) Enter the amount of estimated clalm. If the estimate exceeds tha previous year‘s actual costs by more than 10%, complate form
AP-1 and enter tha amoaunt from ling (11). ;

{08) Enter the same amount as shown on line (07},

{09) If filing an original reimbursement clalm, enter an "X" in the bex on iine (02 Reimbursamant.

{10) If filing &n orlginal relmbursement clalm on behalf of districts within the county, enter an " X " in the box on line {(10) Combinad.

{11) if ﬁhng an amanded or a combined clalm on behalf of districts wlthln the county, enter an "X " in the box on line {11) Amended

{(12). ' Enter the ﬂecal yeer fu .\uhich actual costs are being claimed. If actual costs for more than one fiseal year are baing clalmed;~-
complete a separate forri FAM-27 for éach figcal'year. .

(13) Enter the amount of rermbursement claim from form AP-1, line (11). TR P

(14) Relmbursement claims must be filed by January 1§ of the fiscal year In which costs are incurred or the clalms shall be reduced
by a late penalty. Enter either the product of multiplying line (13) by the factar 0.10 (10% penalty} or $1,000, whichever Is lass.

.(15) If flling a reimbursemant claim and have previously flled an estimated claim for the same., ﬁscal year,, enter the ameunt reeelved
: for the estimated claim. Otherwise, enter a zaro, -

{18) . Enter the result of subtracting lina {14) and line {15} from line (13).

{17) If ling {16} Net Claimed Amount Is positive, enter that amount on line {17) Due trem State

{(18) - . Ifline (16) Net Claimed Amount Is negative, enter that amount In line {18) Dus to State <

(19) to {21) Leave biank.

(22) to {37) Relmbursemant Claim Data Bring forward tha cost infarmation as specified on the left-hand column of llnes (22) through (37) for
the ralmbursement claim e.g. AP-1, {03), means the Information Is Iocated an fomAP-1, line:(03). "Enter the infarmation on the'
sama lina but in the right-nafd coiumn. Cost information should be rounded to the nearest dollar, {Le., ng ‘sants). Indlreet costs
percentage should ba shown 25 a whole numbaer and without the parcent symbol (i.e., 35% eheuld be ehown as 35) gomgletlo
of this data block will expedite the payment process,

(36) Read the statement "Certification of Claim.” If it is true, the claim must be dated slgned by the egencys autho" d ofﬁcer and
must Include the parson's name and title, typed or prfnted oll: 3 ' 5 5 ] A BHifica e

(38} Enteir tl:’e nama, talephone number. and e-mall addréss of the person whem thle eﬂ‘lce ehou[d contact If addltlcnal lnformatlon is

require .
SUBMIT A SIGNED 'ORIGINAL ' AND- A cOPY OF FORM FAM-27,-AND. A+COPY OF ALL OTHER FORMS AND
SUPPORTING DOCUMENTS TO' R

Address, if delivered by U S F'osra! Serwca. e Addrese. if delivered by pthe_r_;r_{e!h,{gry._eerwqe:_
OFFICE OF THE STATE CONTROLLER OFFICE OF THE STATE CONTROLLER

ATTN: Lccdl Reimbursements Section: - . ATTN: Local Reimbursements Section

Divislon of Accountlng and Reporting Diviglon of Aceounting and Reporting =~ B

P.0. Box 942850 - . ) . 3301 C Street, Suite 500 T
Sacramenta, CA 94260 Sacramento,,c 95315 T -

' | T | - |
- AR S8 D T c.

- Chapter955/89
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State Comiroller's Office . Mlﬂdltad Cost Manual
' ' MANDATED COSTS 1" FORM.-
SUDDEN |NFANT DEATH SYNDROME. AUTOPSY PHOTOCOLS AP-1

o CLAIM SUMMAFIY

(01) Claimant: | 02) Type of Claim: Fiscal Year
Reimbursement [ ‘

7 N ... Estimated —/ 9__/__
Claim Statistics L |
(03) 1. Number of Autopies Performed ., .
Direct Costs , Ot}]act Accdunts

. ’ b)

(04) Reimbursable Components: ) ® sﬁr‘;zm {d)

o ' Salaries Benefits and’

o TR Supplies . .- Total
1. Develop Policies and Procedures
2. Autopsy, Testing, Transpnratlon and Storage
3. Death-scene Investigation and Travel
to Meet Autopsy Protocol Duties

4, Tralnlng Workshop
5. Preparaﬂun of SIDS Protocol Forms :
(05) Towl Direct Costs ~ o - a N
Indirect Cqﬁj? - . N *
(06) Indirect Cost Rate [-From ICRP]-
{07) Total Indirect Costs [ Une (06) x line (05)(a)] of [iine (06) x {line.(a5)(g) .+.line (05)(}})
(08) Total Diréct and Iridirect Costs: * - { Line (05)(d) + Une (0T)]-
Cost Reduction o .
{09) Less: Offsetting Savings, i applicable
{10) Less: Other Relmbursements, if applicable J‘ J.
(11) Total Claimed Amount. {Uine (08) - [Line (09} + iine (10)]} ' ‘ J

Revised 8/84 158
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Man dated Cost Manuat - e B State Controlier's Office.
SUDDEN INFANT DEATH SYNDROME: AUTOPSY PROTOCOLS FORM |

L e -« .. Instructiong v - © -

(01)
(©2)

(03)
(04)

(05)
(06)

(07)

(09)

(10)

(11)

Enter the zame of claimant.

Type of Claim. Check a box, Reimbursériéht o Estimated; to identify the type of claim being filed.- Enter the fis- .,
cal year for which costs were incurred or are to bc_ incurred. e

NF

Form AP-1 must be filed fof a reimbursement claim. Do not cumpleté Form AP-1if youl aré filing an'éstiriated:

~ claim and the estimate does not exceed thmcvious fiscal year's actual costs by more than 10%. Simply eater the

amount of the estimated ciaim on Form FAM-27, Line (07). However, if the estimatéd claim exceeds the previous
fiscal year's actual costs by more than 109, Form AP-1 must be completed and a statement attached explaining
the increased costs. Without this information the high estimated claim will automatically be reduced to 110% of
the preivious fiscal year's actual costs. ‘ ' '

Number of Aut‘opsie_sf"c_rformcd. Enter the number of autopsies performed-for wh_i_cl_x_ the costs a,xc_clai;ned._.__

Reimbursable Componenf.é. For cach reimbursable component, enter the total ffdm-Form AP-2, line (05) column
(d), (e) and (f) to Form AP-1, block (04) columns (a), (bfand (c) in the appropriate row. Total each row. L

Total Direct Costs. Total columns (a), (b) and (c)

Indirect Cost Rate. Enter the indirect cost rate. Indirect costs may be computed as 10% of direct labor costs, ex-
cludinf fringe benefits and the cost of supervision above the first level, If an indirect cost rate of greater than 10%

15 used, include the Indirect Cost Rate Proposal (ICRF) with the claim. If more than one department is reporting — -
costs, each must have their own ICRP for the program.

Indirect Costs. Multiply Total Salaries, ling (05)(a), by the Indirect Cost Rate, line (06). If both salaries and
benefits are used in the distribution base for the computation of the indirect cost rate, then multiply Total Salaries
and Benefits, line (05)(a) and line (05)(b), by the Indirect Cost Rate, line (06).

Total Costs. Enter the sum of line {05)(d) and line (07).

Less: Offsetting Savings, if applicable. Enter the total savings experienced by the claimant as a direct result of |
this mandate. Submit a schedule of detailed savings with the claim. oy

Less: Other Reimbursements, if applicable. Enter the amount of other reimbursements received from any local
agency source (i.e., federal, other State programs, foundations, ete.} which reimbursed any portion of the man-
dated cost program. Submit a schedule detailing the reimbursement sources and amounts.

Total Amount Claimed. Subtract the sum of offsetting savings, line (09), and other reimbursements, line (10},
from total costs, line (08), Eater the remainder on this line and carry the amount forward to From FAM-27, line
(13) for the Reimbursement Claim, or line (07) for the Estimated Claim.

Chapter 955/89 | 159 " Revided 664"




State cdﬁii‘-'&n’ér'af“ Office

.. MANDATED:COSTS .
SUDDEN INFANT DEATH SYNDROME: AUTOPRSY, PFIOTO

P TR

4 '-; R R

COMPONENT}ACTIVITY COST DETAIL

COLS

+{01} Claimant:

| (02) Fiscal Year casts ware inciired:

H
L]

(03) Heinibursable ("'.Sor'n}:)‘omant:I  Check a box to identify the cost being clalmed. Chack only one box per iiﬁrm. -

R Amopsy, Tastlng.Tmnsponatlon and Storags

| Praparation of SIDS Form ’

Cevalapment of Policles and Procedures

:] Death-scene Investigation and

Travel to Meat Autopsy Protocol Dutles

E Trainlng Workshop

-oar

(04) Descriptlon of Expansé: Compiete columns {a) through ().

Object Accounts

@ |

(o)

]

County Mnndntcd Coct Mlnual

®

‘ (8) &) © . : _
{ Empioyee Names, Job Glassmcnt!unn Actlvmen Performed Houty | . Hours®’ : 1 Services |
| and Rate of | Worked or | Saiarles Benefits - | © and |
g Description of Expensas Unit Coat | Quantity Supplies |
. | [
; o e
|
!
i
|
Page: of L

o5 Towd ] subtotal (]

1,

Revised 10/96 .
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State Comiraller's Office County Mandated Cost Manual
SUDDEN INFANT DEATH SYNDROME: AUTOPSY PROTOCOLS FORM
COMPONENT/ACTIVITY COST DETAIL AP-2

Instructions

(1)

Enter the name of ciaimant.

(02)  Enter the fiscal year for which costs ware Incurred.

(03) Relmburseable components. Check the box which indicates the cost component being claimed. Check
only one box par form. A separate form AP-2 shall be prepared for each component which applies.

(04)  Description of Expensas. The following table identifies the type of information required to support reimbur-
sable costs. To datall costs for the component activity box "checked" in line (03), enter the employee names
or position titles, a brief description of their activities performed, productive hourly rate, fringe benefits, sup-
plles used, contracted services cost, etc. For audit purposes, all supporting documants must be retainad fof
a period of two years after the end of the calendar year In which the reimpursament claim was filed or last -
amended, whichevar is later. Such documents shall be made availabie to the State Controller's Office on re-
quest. .

f ; . . Submit these ;
; sl?fé%fé’a ! Columns o supporting
i ocuments
: Accounts I () (b) (©) (d) (e) N with the olaim
; j ©) « (c) :
, | Hourly Hours Hourily Rate
: . ! Employes Narne Rate Worked X
¢ . Hours
l Salaries l Titla Worked
1 Activitias Banefit
: .eneﬂts ! Performed a::, B} x )
. o Salaries Banefit Rate
1 ! %
. ! Salaries
1
i (o) x (e}
!Sgn'ices and Supplies o ) ) . Linkk Coret
scription Un uantity
] Ctfice Supplies Supplies Used Cost Used QU;"”"Y
i Consumed
j N . Hours .
II Contracted GuanTr:;or Hourly Worked nemn:; Cost -
. Services Rate tnciuaive Services Invoice
: Specific Tasks Dates of Parformred :
Partormad Service .
(05)  Total line (04), columns (d), {e) and {f) and enter the sum on this line. Check the appropriate box to indicate

if the amount is a total or subtotal. If more than one form is needed to detall the component/activity costs,
(08), columns (d), (&) and (f) to form AP-1, block (04) columns (a),

number each page. Entar totals from line

(b), and (c} In the appropriate row.

Chapter 855/89

161

Revised 10/968



HE R . far bt .
. . ) . [
L . .
. 4 - d 0 - DR B »
. P . ¥ ‘ T : . . P
. : e e PR
N . . w . . R
S . .
. . - B
L .
. - w o . . .
[ . R T i .
A [ ..
Kl ' - .
. S .
.
. . .
N R

.. .- ) ‘5 . .

. Iy . . , -
. H . TR Lo . -

. 1 - ) '
. - - [ i

- ' | 162




COHN Y45CONCILLES

@ .t Joint Legislative Budget Committee  ous /S0

SENATE A33EMBLY
ALFRED £ eLGLIST LA S AR ER
ACBERT 7 LN ERLY . , ) _ Cra o aLatan
leserr e ; . COVERNMENT CODE SECTIONS 41409143 RCHERT S rweEy
LN WK P . o , . CBENT S fRazEd
[QSEP § MONTGYA

AILLAM ITN D
NICHOLAS O PETAS MAtINE w4 TEAS

__;CALIEORNiA LEGISLATURE

‘ LECl!umt AMALTST

L'zaeem G HILL - , - T e
7 ’ e .

913 U STREET, SLITY =0 - T \
SACRAMENTO, CALIFORNIA 31814 0Fn ~ o
3140 L49-40dn i v 1o, -
- . i .~ L I . t
. .\ ‘:-‘. N / ‘:.3 ".

' - - L e
. December 13, 1588 - - : \ - L

Mr, Jesse Huff, Chairman
Commission on State Mandates
1130-K Street, Suita LL50
Sacramento; .CA 95514

This 1etter responds to your request ‘for a recommendation on Claim
Na. CSH 4313, related to.the reporting of cases ‘{rivolving ‘the ‘abuse of
elderly persons. ;[n this c]aim,tFresno County requests reimbursement for
‘the increased costs it has allegedly incurred in providing protective
services in reported cases of elder abusa. The county claims that Chapter
769,. Statutes of 1987, requires the county. Department of Sacial Services to
-1nvestigete a. reported incident of elder. abuse. assass tha needs of“the
~yictim, prov1de various social or. med1cal servioes, and Fo]]ow up to ensure
a satisfactory outcome. N : ] _
Our examinetion oF the current law revea1s. however. thet most of the
- existing requirements with’ regard ta county response to reported elder abuse
preceded.the enactment of Chaptar. 769 The statute which tnittally allowed
reporting of dependent adult abusd was enacted in 1982, " This ‘reparting
requirement-was, extanded by legislation enacted in 1983 and 1985. Our
- . analysis- 1nd1cates. -however, that Chaptsr 769 dgg; 1mposo tnoreased workload
- oncounties: in- the follouing manner. oo W
o e-:~Chapter 769 repeo]ed the 1990 sunset dete on’ the exist1ng law
reqarding raporting of dependent adult ibusa: This imposes a
mandate in 1990 and subsequent years by Increasing county costs
: - assocfated with reporting known or suspectad depandant adult
. -~ - . .-abuse cases,:In.addition, to the extent that the dependent adult
. Lot Cabusar reporting progrim results in increased’ Feports of abuse, it
will increase. .county workload associated with 1nvestigat|on and
resolut1on of;these cases.:; . . , )

s} -




" Mr. Jesse HUff . -2- : December 13, 192s .

e Chapter 769 requiras county Adult Protective Services (APS) or
law enforcement agencies receiving a repart of abuse occurring 7. .
within a long-term care facility to repart the incident tg the
appropriate facility licensing agency.

Our analysis further . indicates that the increased costs associated
with Chapter 769 appear to be state-reimbursable to the extant that counties
have augmented their County Services Block Grant (CS8G) with county funding
to pay for these costs. A detatled-analysis of the claim follows balow.

Béciground

Adult Protactive Services. Welfare and Institutions (WAI) Code
Chapter 5.1 generally requires county governments to provide an APS
program. The purposa of this program is to ensure the safety and well-being
of adults unable to care for themselves. The program attempts to accomplish

these objectives by providing social services and/or referrals to adults in
need. pETREL IEREER

LA Wi N ‘

The state provides funding for APS through the County’Sérvices Block

Grant (CSBG), which counties also use to fund a“viriety of“other social ‘
service programs, including administration of In-Home Suppartive Services, .
Under current law, each county generally has discretion as ‘toithe types of
adult pratective services to pravide, the number of adults who receive such
- sarvices,-and the .amount of CSBG funding allocated to these services.

However, -the state does raquire the county APS progriam to record and _ ’
investigate reports of sh}pec;ed”eldg;%prfdgpendehg>agult“;Quss;

T A R Lo, R L )

, .- Reporting. . Welfare and [nstitutions Code Chapter 11 -(Section 135600

et seq.) requires dependent care custodtans, hedlth cara providers, and

specified, public émployeas to'report Known or suspected physical- abuse of an
elderly or dependent adult., An elderly adult'is defined ‘as- anyone aged &5
-years or glder. A dependant adult i{s any parson between ‘the ages of 18 and
64-years who_is unable to care .for himself or herself due to physical or

mental 1imitdtians, or who'{s admitted as an_ inpatient™to a spacified
- 24-hour health facility. Care providers ire permitted-but not'required to
- maka. such.Teparts {f the.suspected abuse is not physical in nature:
~ -, -Upon_racaiving a’ragort, counties are raquired to fila appropriate
reports with the local law enforcement agency,” the-stata"long:term care
ombudsman, and long-term carae facility 1icensing agenciesi -In addition, the
county.is required. to report monthly to the state Department of Soctal

Services (USS) regarding the number of abuse raports. it has'received.
T - L Xs I o ‘J ) *‘ ’ C ey - : Coe B ‘. SR AT .
CAnalysis . L0

vt o

. --Fresno.Coufty claims ‘that Chipter 769 reqiirds the county Department .
of. Social Sarvices ta investigate a reportad incident of eldar abuse, assess
tha neads of tha victim; provide various 'social‘'dr medical services, and
" follow-up to ensure a satisfactory outcome: IR our view, the central
quastion bafore the commission it what Chapter 769 actually requires 2
county to do upon receiving a 164t af elder abuse. Ve oxamine Qg\,\

T ' . A
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requirements with regard to three areas of county response: reporting,
investigation, and case resoiution. . . a

‘. ggpg;tlgg. Qur: revieu of the APS program s statutory history reveals
that ‘most of-the:current-reporting. requirements were in existence prior to-
the enactmant -of Chapter-763.- Chapter 1134, Statutes of 1982. established
W&l Code Chapter 11, which eiiowed iny person witnassing or ‘suspecting that
a dependént "adylt was -subject -to abuse to report the suspected case to the
county “adult protective services .agency.. . At that timé, "dependant adult”
included Individuals over age 65 years. Chapter 11 initially was scheduled
té sunset on January 1,+.1988., Subsequent 1egisiation expanded the raparting
."requirements Specificaily : oo

”o*-‘Ch 1273/93 enacted, uai Code Chapter 4. 5, which estabiished a
© * ggparate-reporting.system for suspected abuse- of individuals aged
85 - orolder.: This statuta required eldar care’ custodians.
“medical and: nonmedica] practitioners and empioyees of eider -
_ . protective agencies to repart suspected or known cases af"
" physical:abuse to. the.Joca) APS.agency. _It.alse required county
"t APS: egencies to report the number of reports received to the
“gtate 0SS oy Cra e .

"0 Ch 1164/85 amended H&I Code Chapter 11 to. require simiier
- mandataory reparting of :physical, abusa of a dependent aduit, This
o r“-statute aso:required liaw. enforcement egen and-APS. _agencies
‘to-réport to .eachsother. any.. known,_ or suspected*incide 1
P dependent adult .ibuse. ..In addition, Chapter 1184 extef
i program s sunset date to Januar,}t. 1990. " . _

: Chapter 759. Statutes of.1987 consoiidat N
requirements for elderly and dependent adult abise within tha® same statuta,

. and repealed the January 1, 1990 sunset date for dependent adulf “ibuse
‘reportingi.  The statute: aiso:mede minor, chanqos in th ,reporting
requirements.‘including tha: oliowing e : 3

o o

*Tha: statuteirequired'lb" QCLUr]
- ‘factidty:to ba-reported:to
:ﬂeng eru care ombudsman.w‘

f*§* *;e.‘tThe statute required c Y a

" r‘racaiving.a report ofy ebusefoccur'ing M,
. faetlity«tosrepont; the incident 0., he app 3P
‘Ydcensingiagency s - .ioy o gt ,

~ In sum, various provisions of existing law impose increased’reoorting
f work1oad: an:1ocal: governments. by. requiring. them. 19, receive reports of

.| suspected’ abuse:madg. by: other.care,providers,. endpto re ort‘specific
C 7 hiifal etionttomother~state and iocalsag ! oW ,_r'anaiysis
: iithe bulkiof sthese; requi" _prior:td Chapter
"onnlx ‘theimarginal.increas “Chapter
L:to. basubje

¢t <to tne current cha - These. rements
‘fdllowingpt HE xt 165 I L A
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® Reparting warkiaad associated with: reports of
abuse occurring after January 1, 1990. By repealing the
., January 1, 1480 sunsat date for- the dependent -adult abusae
.. reparting programh’ Chapter® 769 imposes™ increased repnrting
; wcrkioad on cpunties 1n 1990 and subsequent years

f.qt,The wprkipad required tp report abuse 1ncidents to the e
S appropriate iang -term care faciiity licensing agency

He npte that Chapter 769 avso ceu]d _ggngg ceunty uorkipad tp the
extent that reports of abusa in a 24-hour health'facility are.mada. to the
stats long-term care ombudsman rather than to the local APS aqency We are -
urable to- detarmine the pptentiai ‘magnitude . of :this reduction.in costs,
However, it appears uniikeiy ‘that the: réduction.in.-costs-in this area wil
fully, pffset the cost increases {dentified ibove, and particulariy the costs
associated with, dependent aduit ahuse reperting 1n 1990 and beyond. - -

. In additipn to increasing reporting cpsts. Chapten 769 wi1l increase
county costs assaciated with® ‘fAvestigating and .resolving dependent adult ‘
abusa casas, to the extent that the mandatory reporting requirement results
in identificatinn of increased cases ef abuse '

.....

' er “30- eiptz pf the state Bepartment of Social.

i uiations.-requires*counties to invastigate promptly most

. repprts or. referrals of adilt ibise“dr ‘neglect. Welfars and Institutions
‘Cade Seetion 15610%(m) defin Yk investi?ation "as tha-activities required to

detarmine the validity of i‘raport of ‘elder or dependent-adult abuse,

negiect or abandonment.. Thus, it Appears that state law requires county APS

agencies Lo act promptiy to determin Athe validity of a repprted incident of

-----

agsglntign Heifare and Institutions Cede Section 15635 (b) requires
the county to maintain an {nventory of public:and:iprivate: sarvice-agencies
. available.to assist victims of abuse, and to use this inventory to refer
Jvictims in. the event that ‘the cpunty ‘cinnot resolve thae; immadiate or
Tong-term needs of the victim,” ‘This Feferral requires issessment of the
naeds of the-client, and identifidition'of the appropriata agency to serve
thesa .naeds. . Depending on_the needs of tho client and the resources
Y bla, 2. county jthe ‘€11ent to a -county, “stite.or federally

program, or t te‘ofganization. : ‘Whan'sarving an indigent
ciient the cpunty g requiredftp batha sarvica-provider of last resort if

t?e eiient does not qualify for state or: federai'programs (W&l Section
17000).... .

Co ‘ ‘:: Do 2 " iy mes L gi;-in.y‘ir'.‘ s
W - :

andatnry raporting: pfzdepen?:ntxaduit abuyse

B

5 8 number of cises reportad itoiithe.county,: At increasas. the .
county's p%upgkl§ad;@ij§§ﬁma§\y, th'jsunsat'ofithc.repo ting.requirements
would, have’ 16d; to” " TedUEETSn “in "this 'Workloads ! :Thus,; by.repealing the

;"Janﬁanﬁflu;laso “lnset dats dﬁ“thimdependent adult aby porting program,
Chapteﬁ 769 probably result§-in “increasad-county :APS .workload,, in- ;erT: cihe
. both investigatipn and rasplutiuisain 1990 and-subsaquent years... Aqdin,

, N
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requirements with regard to elder abuse cases; and with reqard to dependent
adult cases reported prior to January 1, 1990, are :imposed by esarlier
statutes. Consequently, any increased workload-associated with these cases
does not appear to be subject to the current claim.

Are-costs.reimbyrsibla?” The second question before -the. commissicn is
‘whether the increased county costs dssociated:with this mandate are
state-reimbursable.. Specifically,” you must determine whether the costs

- associated with:;dependent adult and élder abuse reporting are reimbursable,
given ‘that the Legistature ¢Urrently provides-funding for the APS program in
the form of ‘tha C3BG. A A T L '

- -In order to detérmine whether tha CSRG fully: funds. the, increased
workload imposed by Chapter, 769, it is yseful  to understand. the history of
funding for APS. Prior to 1981, the stata 0S5’ social services regulations
contained detailed requirements identifying the minimum level of APS sarvice

that counties had to provide to clients. [n 1981, however, the federal -

government reduced its.suypport for social service programs (Title XX of the
. Social Security Act) by approximately 20 percent. To help the counties
accommodate this reduction, DSS eliminated the specific requirements from
its APS requlations and from the regulations governing various ather social
services programs, thereby giving the counties substantial discretion in the
level of service they provide and in the amount of fedaral Title XX funds
they allocatea to APS.

. In recognition of this increased county discretion, the Legisiature,
in the Budget Act of 1985, created the CSBG, which providas funds for the
various social sarvices programs, including APS, over which counties have
substantial discration. (In contrast, the counties have limited discretion
over two major social services programs -- Child Welfare Services and
In-Home Supportive Services, Thesa programs are budgeted and their funds
are allocated based on county caseloads and costs.) Tha level of funding
provided through the CSEBG was pot tied to any measurement of the worklead in
any of the CSBG programs. Rather, it was based on county expendituras for -
all of the programs tn 1982-83, with the expectation that counties would
allocate CSBG funds to the various programs based on local prierities.

In sum, countias have considerable flexibility as to the types and
leval of services provided under APS, and as to the level of CSBG funding
each county devotes to the APS program. Horeovar, the amount of CSBG funds
provided to each county does not necessarily reflect workload in that
county. Thus, in response to the increased workload requirements imposed by
Chapter 769, counties with insufficient CSBG funding to pay for the worklaad

increasa gensrally face two choices:

® The county can fund the increased APS worklgad by reducing
expendituras in other areas of the APS program, or in other
programs funded through CSBG. This, in effect, requires the
county to realign its existing program priorities in order to
redirect CS8G money to pay for the recording, investigation, and
refarral of reported abuse cases.
167
5
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.o The county can use its own funds to augment CSBG funding in grder
° to provide an increased level of service within the existing
“ program, while maintaining existing program pridrities.

. Article XI1II B, Section 6 of the State Constitutton ' requires the
state to reimburse local entities for new.programs and higher levels of
service. * It 'does not require.counties.to redice service 1n one .area to pay
for a higher leval of 'service in another.  Moreover, in"enacting-Chapter 1],

.the Legislaturedid not require.that countias realign’ their social-service
priorities-in order to accemmodate the increased workload. Therefora, we
conclude that the costs associated with Chapter-7589, arg state-reimbursable
to the extent that a county uses its own funding to pay for thesa cests.
If,” howaver, a county exercises. 1ts discretion to redirect C3BG funds to pay
" for the costs of ealder and.dependent adult abusa reporting; investigatian,

and resolution;, these costs are not state-reimbursable.

s . Usincerdly, |

W Elizabeth G. HI11
R . L Legj§1(tjve'§ijyst.
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
300 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNILA 90012-2766

PHONE: (213) 974-8301 FAX: (213) 626-5427

L TYLER McCAULEY
AUDITOR-CONTROLLER

August 31, 2001

Ms. Paula Higashi

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Ms. Higashi:

Review of State Agency Comments: County of Los Angeles Test Claim
Postmortem Examinations: Unidentified Bodies, Human Remains

. The County of Los Angeles submits and encloses herewith a declaration of Captain
David Campbell with our Department of Coroner's Operations Bureau, Forensic
Services Division, prepared in response to State agency comments on the subject
claim. '

Leonard Kaye of my staff is available at (213) 974-8564 to answer questions you
may have concerning this submission.

Very truly yours, :
8" VS (o
. Tyler McCauley

Auditor-Controller
JTM:IN:LK
Enclosures

169
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COUNTY OF LOS ANGELES
DEPARTMENT OF CORONER

1104 N, MISSION RD., LOS ANGELES, CALIFORNIA 90633

Anthony T. Hernandez L. Sothyavaglswaran, M.D.

Diracror

Chiaf Madics! Examinar-Carpnar

County of Los Angeles Test Claim
Chapter 284, Statutes of 2000
Adding Sections 27521 & 27521.1 of the Government Code,
Amending Section 102870 of the Health & Safety Code,
Amending Section 14202 of the Penal Code
Postmortem Examinations: Unidentified Bodies and Human - Remains

Declaration of David Campbell
David Campbell makes the following declaration and statement under oath:

I, David Campbell, Captain, Los Angeles County Depanment of Coroner's Operations Burcau
Forensic Services Division, am responsxhle for implementing the subject law,

I declare that I have reviewed the August §, 2001 letter of Mr. S. Calvin Smith, Program Budget
Manager with the State Department of Finance to Ms. Paula Higashi, Exccutive Director of the
Commission on State Mandates, alleging that "[pJursuant to Government Code Section 27491.., the

decision by a coroner to examine unidentified remaing (other than DNA sampling) is a discretionary
act ...".

It is my information or belief that the decision by & coroner to examine unidentified remains pursuant
to the test claim legislation is nota dlscrenonag{ act for the following reasons,

" I declare that Government Code Section 27491 unambiguously Speclﬂes the types of deaths re gmrmg

the coroner's inquiry:

"Section 27491. Classification of deaths requiring inquiry; determination of cause;
signature on death certificate; exhumation; notice to coroner of cause of death.

1t shall be the duty of the coroner to inquire into and determine the circumstances,
manner, and cause of all violent, sudden, or unusual deaths; unattended deaths; deaths
wherein the deceased has not been attended by a physician in the 20 days before death;
deaths related to or following known or suspected self-induced or criminal abortion;
known or suspected homicide, suicide, or accidental poisoning; deaths known. or
suspected as resulting in whole or in part from or related to accident or injury either old
or recent; deaths due to drowning, fire, hanging, gunshat, stabbing, cutting, exposure,
starvation, acute alcoholism, drug addiction, strangulation, aspiration, or where the
suspected cause of death is sudden infant death syndrome; death in whole or in part
occasioned by criminal means; deaths associated with a known or alleged rape or crime
apainst nature; deaths in prison or while under sentence; deaths known or suspected as
due to contagious disease and constituting a public hazard; deaths from occupational
diseases or occupational hazards; deaths of patients in state mental hospitals serving the

170 )
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mentally disabled and operated by the State Department of Mental Health; deaths of
' patients in state hospitals serving the developmentally disabled and operated by the State -
Department of Developmental Services; deaths under such circumstances as to afford a
. reasonable ground to suspect that the death was caused by the criminal act of another;
and any deaths reported by physicians or other persons having knowledge .of de:.ath lfor
inquiry by coroner. Inquiry pursuant to this section does not include those investigative
functions usually performed by other law enforcement agencies. -

In any case in which the coroner condﬁcts an inquiry pursuant 1o this section, tht? coroner
or a deputy shall personally sign the certificate of death. If the death occurred in a state
hospital, the coroner shall forward a copy of his or her report to the state agency

responsible for the state hospital.

The coroner shall have discretion to determine the extent of inquiry to be made into- any
death occurring under natural circumstances and falling within the provisions of this
section, and if inquiry determines that the physician of record has sufficient knowledge to
reasonably state the cause of a death occurring under natural ¢circurnstances, the coroner
may authorize that physician to sign the certificate of death,

For the purpose of inquify, the coroner shall have the right to exhume the body of a
deceased person when necessary to discharge the responsibilities set forth in this section.

Any funeral director, physician, or other person who has charge of a deceased person's
body, when death occurred as a result of any of the causes or circumstances described in
this section, shall immediately notify the coroner. Any person who does not notify the
. coroner as required by this section is guilty of a misdemeanor." A '

I declare that in the case of an unidentified dead body or human remains, the coroner is mandated,
purshant to Government Code 27491 [above], "to inquire into and determine the circumstances,
manner, and cause of' death and conduct necessary inquiries to determine, among other things,
whether the death was "violent, sudden, or unusual”, "unattended"; and, if the deceased had "not been
attended by a physician-in the 20 days before death". : '

I declare that the mandatory inquiry into, and determination of, the ciroumstances, manner, and cause
of death of an unidentified dead body or human remains, pursuant to Govemnment Code Section 27401,
must now be supplemented, under Government Code Section 27521, the test claim legislation, to
determine the identity of the deceased.

I declare that irrespective of the types of postmortem inquiries, examinations or autopsies employed by
the coroner to complete the mandatory determination of the circumstances. manner, and cause of-
death of an unidentified.body or human remains pursuant to Government Code Section 27491, further
mandatory duties to identify the deceased were added by Government Code Section 27521.

I declare that the new mandatory duties to determine identity of the deceased require, under
Government Code Section 27521, that *......a postmortem examination or autopsy shall include, but
shall not be limited to, the following: :

. 1) Taking all available fingerprints and palms prints.

AUG-31-2881 16:24 L 7:] 99 P.ar
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2) A dental examnination consisting‘of dental charts and dental: X-rays of. -
the ‘deceased person's téeth, which may-be conducted on the- body or
human remams bya quahﬁed dennst as detemuned by the coroner,-

J
!

T 3) The collectmn of tissue, including ‘a hair sa.rnple or body ﬂu1d
samnples for fatuis DNA testing, if necessary. o

4 Frontal and Iateral fac:al photographs thh the scalc mdlcated

5) Notanon and photographs, with a scale," of mgmﬁcant scars, marks ,
tattoos, clothing items, or other personal effeots found with or near the bedy.

6) Nntations of observations pertinent to the estimation of the time of death,

1)) Premse documentahon of the Iocatxon of the remains.

¢) The postmortem examination or autupsy of the umdentxt' ed. body or remains may
mclude full body x-rays.

d) The coronér shall prepare a final report of investigation in 2 format established by the
Departrient: of Justice. The final report shall list or deseribe the information collected
pursuant to the postmonem examination or autop5y conducted under subd1v1smn (b)
e) The body of umdenut' ed deceased pEIsOn may not cremated or buned unnl thc Jaws
(maxilla ‘and mandible with teeth). and other tissue samples are retained . for-future
possible use. Unless the coroner:has determined. that-the body of the .unidentified
deceased person has suffered significant deterioration or decomposition, the jaws shall
v+ not:be removed until immediately before the body is cremated or buried. The coroner.
shall retain the jaws and other tissue samples for one year after a-positive 1dent1ﬂcat10n is .-
made and no’ cml or criminal challenges are pendmg, Qr: mdeﬁmteiy

.....

f) If the comer with the aid of the dentl 1dent1ry of demal exammanon and any otherr
identifying findings is unable to establish the identity of the body or human remains, the
coronershall submit dental charts and dental:X-rays of the unidentified.deceased person
to the' ‘Department of Justice on:forms supplied by 'the Department of- .Tustlcc wnhm 45
days of the date the body of Human remains were d1scovercd e ar e L

g) If the coroner with the aid of the dental examination and other 1dennfymg ﬁm:hngs is
' .unable to estabhsh the- 1dent1ty of the body or human remams the coroner’ shall submit:

the body or. human remains. were dlscovered Mo ,._ﬁ;:,,. SO Bt
. heey 4 . . [

I declare that Government Code Sechon 27521(b) is exphcxt in what a postmortem examinahon, for
the | purposes of: dctermmmg entity, shall shall mclude : . =

I declare that prcvzous to the changes in the test c1a1m leglslahon :the Coroner took ﬁngerprmts on
most cases but limited the taking of palm prints to homicide victims,

172 . _—
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I declare that previous to the changes in the test olaim legislation, the Coroner Qid not include the
taking of a hair sample for DNA testing. Hair standards were collected only in homicide cases. In fact,
. DNA testing was never a regular method for identification and the collection of fluids for identification

was usually not performed.

I declare that previous to.the changes in the test claim legislation, frontal and lateral facial
photographs with the scale indicated were not mandated. . :

T declare that previous to the changes in the test claim legislation, the retention of jaws (maxilla and
mandible with teeth) and other tissue samples for future possible use was not mandated. Now,
Government Code Section 27521(e) requires the retention of jaws and other tissue samples for one
year after a positive identification is made, and no civil or criminal challenges are pending, or

indefinitely,

] declare that previous to the changes in the test claim legislation, the Coroner made no provisions to
store material used in positive identification. Once the body was identified, the jaws and/cr tissues
were returned to the body for disposition. The Coroner now requires additional storage for the jaws.

I declare that ] have prepared the attached description of reimbursable activities reasonably necessary
to comply with the subject law. :

1 declare that the above duties performed by the Los Angeles Coroner’s Department pursuant to the
subject law are reasonably necessary in complying with the subject law, and cost the County of Los
Angeles in excess of $200 per annum, the minimum cost that must be incurred to file 2 claim in
accardance with Government Code Section 17564(a).

Specifically, I declare that I am informed and believe that the County's State mandated duties and
resulting costs in implementing the subject law require the County to provide new State-mandated
services and thus incur costs which are, in my opinion, reimbursable "costs mandated by the State”, as
defined in Government Code section 17514:

"' Costs mandated by the State' means any increased costs which a local agency or school
district is required to incur after July 1, 1980, as a result of any statute enacted on or after
~Januery 1, 1975, or any executive order implementing any statute epacted on or after
January 1, 1975, which mandates a new program or higher level of service of an existing
program within the meaning of Section 6 of Article XIII B of the California Constitution."

[ am personally conversant with the foregoing facts and if required, I could and would testify to the
statements made herein,

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and

correct of my own knowiedge, except as to matters which are stated as information and belief, and as to
those matters | believe them to be true. s

ALE 3260 ( 4o AerELES ’EQy—aﬁ’W

. Date and Place Signature
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" - Description of Réimbursablé Activities
“+ Déclaratior of David Cempbell =

D W . R H
et i LR o

1. Develop policies and procedures for the 1nttia1 and contmumg 1mplementatlon uf
the subjectlaw SR S . RSN
2. Perform autopsies, including any requlred mloroscoptc toxléology, and

"mlcroblologlcal tcsttng, photographs, fingérprints,tissie sampling-for- future: -
'DNA testmg, x-ray, notation of the time ‘of‘the death, location ofthe death
dental exammanon and prepanng the ﬁnal rcport to thc Dcpartment of J ustice

3. Storage of autopsy samples under appropriate condmons, mcluding t:ssue and
__ﬂutds in proper receptacle.s and allowing access as necessary for penods of
| ttme asrequtred by tbe autopsy protacol ’ R B PR T

4, Death scene mvesngatton aiid related interviews, ev1dcnce co[lectton, mcludmg -
specimens and photographs, and travel as required for the fulfillment of the
requirements; including travel to'pick up a body for autopsy, and to returni.the -
body to the original county, if it has been transported out of ‘the county for«- - : -
autopsy

5. Tram departmental personnal to” prepare thc fmal report to the Departmcnt of :

o Justice:. ,

6. Participation in workshops within the state for ongomg professional tratmng as

L -nccessary to sattsfy standards reqmted by the SubjBCt 1aw R

TOTAL P. 10
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Claim Number 00-TC-18 : Claimant ICDL\nfy OI'L'osAngeIEsl RECEHVED

: SR AUG 31 2001 -
Subject Searuces of 2000, Chapler 284 - : S
lesue Postmortemn Examinations: Unidentified Badies, Human Remains COMMISSION ON
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Ms. Harmeet Barkschat, - -
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Antelope CA 95843 - FAX: (916)727-1724 el .
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. Exccutive Director, .
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910 K Swoet  Suite 250 Tel:  (905) 788-2656 _ '
Sxcramento CA 95814 FAX: (916) 000-0000 o ﬂ‘ ok ‘g
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Ms. Paula Higashi & 193
Executive Director | £8 W
Commission on State Mandates , 3 T '
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Mr, Steve Kc.il. o — a ;“':' ‘ E :
California Stale Acsaciation of Countics ' , Qf —
1100 K Sereet Suite 101 Tel: (916)3217523
Sacramenic CA DSB14-3981 FAX: (916) 441.5507
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Claim Number ' nu-'rc-ls T ci.';ﬁ“‘-( . ‘County of Los:Angeles
Subject : . Srarutes of 2000, Chapter 284
Iszue Postmorterm Examinations: Umde.nti!‘ ed Budles, Human Remains
M. famet Lombard, Principal Analyst ,  (A-LS)
Department of Finance
915 L Swreet, 6th Figer. ' Tek  (516) 4458913
Swrmenio CA 95814, . FAX: (916)327-022%
S S I SR AR b e o L .
o ' Stars Agency | ¢ .o
Mr. Frank M&Gaite,
Yalo County Distiot Amomey's Office
P.0. Box 1446 : Tel:  (530) 665-8400
Woodiand CA §5776 FAX: (916) 000-000D
[ Mr. Manuel Mrdeiros. Scaior Assistant Altomey Generad — (0-8)
OfNice of the Atlorncy General
13001 Srect  P.O. Box 344255 o Tel:  (916)323-1936
Sacraments CA 95814 . 7 . FAX (916)324-8R15
crms - N
o State Agency
Mr. Paust Minney, ) o
Speetor, Middlcton, Young d. aney. LLP
7 Park Center Drive - o Tei:  (916)646-1400
Sucramenio Cn 5SK2S : : - FAX: (916} 646-1300
- Interested Person
[“Mr. Kebn B. Pescrsen, President v
Sixten & Associmes . A
$22 Bulbon Avenue SuiicBG7 - . Tel:  (858)$14-8605
San Dicgn CA 92117 : o FAX: (BSB) 514-8645
U ‘ Interested Person ‘
Ws. Jamn L. Phillipe, mec:mve Directsr '
Califernia State Sheril' Associotion”
P O Box 50750 Tek (916 375-8000
West Sacramento Cn 95895 FAX: {$16) 0000000
Interested Person
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Claim Mumbar 00-TC-18" : Claimant County of Los Angtles
wct Statutes of 2000, Chapu:r 254 _
Ssue ' Postmortem Examinartions: Umdennﬁed Bodms. Human Remains
Ms. Sandy Reynolds, President
Reynolds Consulting Group, Inc.
PO.B ST Tek (305) 6729969,
Sun City CA 92585 FAX: (909) 671.5563
Tmterested Person
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Mr, Mok Slgman, Sp‘.-mlnud Acobunting

Auditor-Cantrollers Omee '

Rivesside Counly -

4050 Leman Streey, 3rd Floot E Tel:  (509) 955-270%
Riverside CA 92501 FAX: (309) 955-2428

© Mr, Steve Smith, CEO
Mandated Cost Systems, Inc.

2275 Wart Avenue ' Tel: (316) 4574435
Sacramento CA 95825 . Fax: (916) 4879652
. Inferested Person
]lml‘Sy;;nﬂ I
State Conraller's Office. |
Division of Audits M)
300 Capliel Mall, Suite 518 Telr  [916) 313.5849
Sacramento CA 9!;!},4 _ FAX: (P16)317-DB32

State Agency

Ms. Pam Stone, Legi) Counsel

DMG-MAXIMUS
4320 Avbum Bivd, Suile 2000 Tel (B16)4ES-BI02
Sactumento CA 9584} . : FAX: (936) 4850111, .
e - .lmen:nedey
" Me. David Wellhausé, ' S T
David Wellhouse d&: Associates, [nc.
S175 Kicfer Blvd  Suite 120 " Tek  (916) 3685244
Seeramante CA 95826 FAX:-(916) 3685713
Inmterested Person
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- COUNTY*OF LOS:-ANGELES .
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMI’NISTRAT]DN
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 900]2-2766
PHO'NE (213)974-830]  FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER

D ON OF SERVICE

STATE OF CALIFORNIA, County of Los Angeles:

Hasmik Yashobyan states: [ am and at all times herein mentioned have been a citizen of the United States and a resldem of the '
County of Los Angeles, over the age of eighteen years and not e party to nor interested in the within action; that my busmcss;;
address {s 603 Kenneth Hahn Hall of Administration, City of Los Angales, County of Los Angeles, Sme of Callfnmm

That on the 3 Lst day of _Aupgust 2001, lserved thcam;hcd

Documents: Review of State Apgency Comments: County of Los Angéles Test Claim, Postmortem E.xammanons Unidentified
Bodies, Human Remains, including a 1 page letter of J. Tvler McCauley dared 8/31/01, and o 3 page declarat!on ‘or Dawd.
Campbell, all pursuant to CSi-00-TC-}8, now pending before the Commission on State Mandates.

upon all Interested Parties listed on the anachment hereto and by . T

[X] by wensmitting via facsimile the document(s) listed above to thie fax number(s) set forth below on this date.
Commission on State Mnndntes end State Controller's Office- FAX as wel! as mail of originals. o .

[1] by placing [ ] true copies [ ] original thereof enclosed in a sealed envelope addressed as stated on the a'.mched
mailing list. j

[X) by placing the document(s) listed above in a sealed envelope ‘with postage thereon fully prepaid, in the United
Stares mail at Los Anpeles, California, addressed as set t‘crth below.

[1 by personally delivering the document(s) listed abovc to the person(s) as sét forth below ar the indicated address.
PLEASE SEE ATTACHED MAILING LIST

That [ am readily familiar with the business practice of the Los Angc!es Cuunty for collection and processing of correspandénice for~
mailing with the United States Postal Service; and that the corre&;pondence would be depasited within the United States Postal
Service that same day in the ordinary course of business. Said service was made at a place ‘where there is delwery service by the
United States mail and thar there is a regular communication by ma;l between the place of mailing and the p!ar.e so addressed.

I declare under pennlty of perjury that the foregoing is true and correct.

<Y

E.xecuted this 31st day of August, 2001, at Los Angeles, Cahfumxa '

1 ok '-_'.-;__

Hasmik Yagm

' 178 _ _
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EXHIBIT B

STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
QBO NINTH STREET, SUITE 300

AMENTO, CA  B5B14
: (916) 323-3562
. 16) 445-0278 .

E-mall: caminfo @cam.ca.gov

Tune 4, 2002

Leonard Kaye

County of Los Angeles

500 West Temple Street, Room 603
Los Angeles, CA 90012

And Interested Parties and Aﬁ’ected State Agencies (See Enclosed Mazlmg List)

RE: Draft Staff Analysis and Hearing Date :
Postmortem Examinations: Unidentified Bodies, Human Remam.s' 00-TC-1 8
County of Los Angeles, Claimant
Government Code Sections 27521, 27521.1; Health and Safety Code Section 102870, Penal
Code Section 14202; Statutes 2000, Chapter 284

Dear Mr. Kaye:

The draft staff analysis for this test claim is enclosed for your review and comment.
Written Comments

. Any party or interested person may file written comments on the draft staff analysis by June 26, 2003,
You are advised that the Commission’s regulations require comments filed with the Commission to be
simultaneously served on other interested parties on the mailing list, and to be accompanied by & proof
of service on those parties, If you would like to request an extension of time to file comments, please
refer to section 1183.01, subdivision (c)(l), of the Commission’s regulations.

Hearing

This test claim is set for hearing on Thursday, July 31, 2003 at 9:30 a.m. in Room 126 of the State
Capitol, Sacramento, California. - The-final staff analysm will be issued on or about July 10, 2003.
Please let us know in advance if you or a representative of your agency will testify at the heé.ring, and
if other witnesses will appear. If you would like to request postponement of the hearing, please refer to
section 1183.01, subdivision (c)(2), of the Commission’s regulations, ’

If you have any questions on the above, please contact Eric Feller at (916) 323-8221.
Sincerely, '

At

Paula Higashi
Executive Director

. Enc. Draft Staff Analysis
. cc. Mailing List (current mailing list at‘tached)




- __-__——'——‘_-

_ QNI ONDTEOM

oA INO¥HD

SR vl ALVa
QXA ETT e QA TV

180




Hesring Date: July 31, 2003
. JAMANDATESQ000vc\00Le 1 8\dsa.doc
ITEM

TEST CLAIM
DRAFT STAFF, ANALYSIS

- Government Code Sections 27521, 27521. 1 -
Health and Safety Code Section 102870 Penal Code Section 14202
' Statutes 2000, Chapter 284

Postmortem Examinations: Umdentzﬁea’ Bodies, Human Remains

'EXECUTIVE SUMMARY-

STAFF WILL INSERT THE EXECUTIVE SUMMARY IN THE FINAL ANALYSIS
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STAFF ANALYSIS

Claimant

County of Los Angeles

Chronology :

6/29/01 Claimant County of Los Angeles files teit claim with the Commission

8/8/01 Department of Fmance (DOF) files comments on the test elalm B

9/6/01 Claimant County of Los Angeles ﬁles deelaratlon in response to DOF comments
6/4/03 Commission issues draft staff analysis :

BACKGROUND = . o

Test claim legislation: The fest claim legislation' states that a postmortem examination or

autopsy” conducted at the discretion of thé cororier on an unidentified body or humen remains
shall include the following activities:

(1) taking all available fingerprints and palm prints; :_
(2) & dental exam consisting of dental charts and dental X—rays, '

(3) collection of tissue, including a hair sample, or body fluid samples for future DNA
testing, if necessary;

(4) frontal and ldteral facial photographs with the scale indicated;
(5) notation and photos, with a scale, of significant scars, marks, tattoos, clothing items, or
other personal effects found with or near the body;

(6) notations of observations pertinent to the estimation of the time of death; and
(7) precise documentation of the location of the remains.-

e

The test claim legislation authorizes the examination or autopsy to include full body X-rays, and

requires the coroner to prepare a final report of investigation in a format established by the
Department of Justice (DOJ).

In addition, the jaws and other tissue samples must be removed and retained for one year after
identification of the deceased, end no civil or criminal challenges are pending, or indefinitely. If
the coroner is unable to establish the identity of the deceased, the coroner must (1) submit dental
charts and dental X-rays of the unidentified body to the DOJ on forms supplied by the DOJ
within 45 days of the date the body or human remains were discovered; and (2) submit the final
report of investigation to the DOJ within 180 days of the date the body or remains were
discovered. If the coroner cannot establish the identity of the body or remains, a dentist may .
examine the body or remains, and if the body still cannot be identified, the coroner must prepare
and forward the dental examination record to DOJ. Law enforcement must report the death of an
unidentified person to DOJ no later than 10 calendar days after the date the body or remains are
discovered.

| Statutes 2000, chapter 284; Government Code sections 27521, 27521.1, Health and Safety
Code section 102870, Penal Code section 14202.

% The terms “autopsy” and “postmortem exam,” both in the test claim statute, are synonymous
and “autopsy” is primarily used hereafler.
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response to years of volunteer consultant work by members of the Soc1ety helpmg DO.T Jdennfy

more than 2,200 umdentrﬁed dead persons in Cahforma The SpONSOrs argued that the ways in

which evrdenoe was collected or retained wes inconsistent, and that inforination. reported to the

DOJ veried from very inadequate to extremely detailed. The sponsors also indicated that

umdentrﬁed bodres had beén buned or cremated w1thout retammg ev1dence that could later ass1st
in 1dent1fymg them S P : :

Coroner dunes' Each county in Cahforrua performs the coroner’s funehons a8 deﬂned in the

' Californig’ Goverimeiit Code, the Health'afid Safety Cods, the Pendl Code and various other
codes and: tegiilations.” The office 'of coroner may ‘be elective or appointive;* of iay bé abolished *
and replaced by the office of tédical examrner, of miay be consolidatéd with the duties of the -
public admmstrator, dlstrlot attorney or’ shenﬂ" Coroners and deputy coroners are peace '
officers. ' ’

Pre- 1975 statutes requlre ooroners to, 1nqu1re mto and determme the elrcumstances manner and .
causes of certain. -types.of deaths The coroner’s duty 18 to- mvestlgate these deaths and ascertain ’ '
the cause and time of death which must be stated on the death cerhﬁcate _The types of death _
over which the coroner has Junsdmtlon 28 hsted in Government Code seonon 27491 and Health
and Safety Code section 102850 are those that are:.

" Violént, sudden ot unusual
Unattended; : T o b
Where the deceased has not been attended by a physrelan in the 20 days before death
- Self-induced or criminal abortion; . _
Known or. suspect d hom101de sulclde or accldental pmsomng,
_By recent or old injury or. acmdent
‘ ;Drownmg, ﬁre, hangmg, gunshot stabbmg, cuttmg, exposure, starvatron acute
alcoholism, drug addiction, strangulation, aspiration;
,Suspected sudden infant death syndrome;
By criminal means,
Associated with known or alleged rape or crime against nature;
In prison or while under sentence;. i« oo
By known or suspected contagious disease constltutlng a puhhc hazard
By occupational disease or hazard;
Of state mental hospital patient;
of developmentally dlsabled patient in state developrnental services hosprtal

* Senate Rules Committee, Office of Senate Floor Analyses Thrrd Readmg ana1y51s of Senate |
Bill No. 1736 (1999-2000 Reg. Sess.) as amended August 8, 2000, page 4

* Government Code section 24009,

* Government Code section 24010, Any reference to “coronets™ in this arlalysis includes.
medical examiners, deputy coroners, or positions that perform the same duties.

8 Government Code section 24300,
7 Penal Code section 830.35, subdivision (c). .

® Health and Safety Code sections 102855 and 102860,
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o Under ctrcumstanees as fo dfforda reasonable ground to suspect that the death was
caused by thi§ orifminal abt of another.. -~

. Where the attendlng physwxan and surgeon or physwlan adsistant is unable to state the e

oause of death

When the. coroner mvesugates one of these types of deaths he or. she s1gns the death cert1ﬁeate
In deaths where it is reasonable to suspect criminal means, the coroner must report the. death to. .

local law enforcement along thh all mformatlon recelved by the coroner relatmg to the death i

In order to carry:, out the dutles of offiee in- mvestlgaung,death in aceordance with apphcable
statutes, it is necessary that the coroner have wide discretion in erdering an autopsy when; in the

coroner’s judgment, it is the appropriate means of ascertaining the cause of death,'* This i still .

true as evidenced by the express discretion granted the coroner in the. statutory scheme For

example the coroner has “discretion to determine the extent of i inquiry o be made into any death- '

occurring under natural circumstances” and falhng thhm Government Code section 27491 (the
types of dedth over whwh the ¢ rgner has Junsdlctlon) "THe cororier also “may, in hi§ 6r her
dxscre’oon take possessmn of the‘body and “allow removal of parts of the body by d
purposes “inider certain conditions." Cun'ently, the’ only mstanees in whloh an autopsy i§
required by law, i.e., outside the coroner’s dxscretlon 15 if a spoiise {or-if nons, survwmg child or
parent or next ef lc1n) requests it in writing,'® or if the suspected cause.of death-is Sudden: Infant
Death Syndrome (SIDS)."” Even in SIDS cases, the coroner has discretion in deciding whether
to autopsy if the physician desires to. certify the cause.of death is,SIDS.'%, -

As far s unidentified bodies, existing law states that coroners shall forward dental exariingtion
records to the DOJ if all of the following apply: (1) the coroner mveshgatés the death, (2) the '
coroner is unable to establish the 1dent1ty of the body or remains by visual means, ﬁngerprmts or
other identifying data, and (3) the coroner has a dentlst conduct a dental exammauon of the body

¥ Government Code sectlon 27491 and Health and Safety Code sectlon 102850
1% Government Code sectlon 27491
! Government Code section 27491.1.

2 truntley v. Zurich' Genéral Acc. & Liability Ins. Co. (1929) 100 Cal, App. 301, 213-314. 20"
Opinions of the Cahforma Attorney General 145 (1952)

13 Government Code section 27491
4 Government Code section 27491.4.
¥ Government Code section 2749145, subdivision (b). ..

1§ Government Code section 275207 This séction states that the réquestor pays the autopsy costs:

* 17 Government Code sections 27491, subdivision (a) and 27491.41, subdivision (c). -
I8 Government Code sections 27491.41, subdivision (c) (2). '
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or remains and still cannot identify the deceased Preexisting law authorizes but does not
require law enforcement to submit dental or skeletal X-rays to DQJ for rmssmg persons.??

A COTOET may be Lizble for “omission of an ofﬁcml duty.” 2 In Davila v. County of Los
Angeles,” the county was found negligent for cremating a body without notifying kin. The court
held the that a coroner has a duty to act with reasoriable diligence to locate a fan:uly member of &8’
body placed in the coroner’s custody before disposing of it. In Davila, the court started by
restating and examining Government Code séction 815.6:

" [w]here a public entxty is under a mandatory duty m'.lpOSBd by an enactment that is
demgned to protect agamst the risk of partlcular kind of i injury, the publlc entlty is liable’
for an injury of that kind proximately caused by its failur'e to dlscharge the duty unless
the public entity establishes that it exercised reasonable diligence to discharge the duty." -
For liability to attach under this statute, (1) there must be an enactment imposing a
mandatory duty, (2) the enaetrnent must be mtended to protect agamst the risk of the kind

.....

be the cause of the 1nJury suffered [cltatlon ]
In finding the mandatory duty to notify the family, the Dawla court stated

[T]he existerice of a mandatory duty is established by Government Code seétion 27471
subdivision (a): "Whenever the coroner takes custody of a dead body pursuant to law, he
or she shall make a reasonable attempt to locate the family." [FN1] (Italics-added.) The
same duty is reflected in Health and Safety Code sections 7104 (when the person with
the duty of interment "can not afler reasonable diligence be found ... the coroner shall
inter the remains ....") and 7104.1 (6 within "30 days after the coroner notifies or
dllzgenrly attempts to notify the person I3 esponmb[e Jor the interment ... the person fails,
‘refuses, or neglects to intet the fémains, the coroner mhay inter the remains™). (Itahcs
added.) Quite clearly, the coroner had a mandatory duty to make a reasonable attempt to
locate decedent's family. [citation}** :

. Davila implies a coronier also has a duty of reasonable diligénce to 1dent1fy a body because it is

necessary to identify the deceased in order to locate the deceased's family,

~ Related programs: In 1979, California became. the first state to implement a statewide Dental

Identification Program to process dental records submitted by law enforcement agencies and
coroners in California and other states, ‘The'DOJ classifies, indexes, and compares dental
records of missing and unidentified-persons against each other for matches.*

'® Health and Safety C_ode;sectiop 102870. -
20 penal Code section 14206, subdivision (2)(2) and (b).

21 Code of Civil Procedure, secticn 339, states the statute of limitations is two years. The duties
are outlined in Government Code section 27491 and Health and Safety Code section 102850,

2 Davila v. County of Los Angeles (1996) 50 Cal. App.4th 137.
B Id. at page 140.

* California Department of Justice, Office of the Attorney General’s website . .
<http://www.ag.ca.gov/missing/content/dental htm> [as of April 18,2003]. Former Health and .
Safety Code section 10254 (Stats. 1978, ch. 462) was repealed in 1995 (Stats. 1995, ch. 415).
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In 1998, the Leglslature enacted the DNA and Forensic Identlﬁcanon Data Base and Data Bank

Act to assist in prosecuting crimes and identifying rmssmg persons, 'I‘Ins database consists of .
DNA samples of those convicted of Spcclﬁed felonies.” :

_The DOJ adn'umsters the Vlolent Cnme Infonnanon Center to assist in 1dent1fy1ng and
apprehending’ persons responsrble for specific wolent crimes, and for the drsappearance and
exploitation of persons, particularly children and dependent adults

The DOJ also keeps a DNA database in which law enforcement collects samples for DNA
analysis voluntanly subnntted by famlly members ot relatives of missing person and the
coroner collects samples, from the umdentlﬁed deceased, Those sarnples are sent to DOJ for
DNA analysrs and compatison.”’

Claimant’s Position

.Claimant contends that the test claim Ieglslatlon constltutes a relrnbursable state—mandated
program pursuant to article XIi B, séction 6 of thé’ Cahforma Constltutlon ‘and Government
Code section 17514, Claimant seeks reimbursement for the activities related to postmiortem

" examinations of unidentified bodies and human remains and reporting the death of unidentified
persons to the DOJ. Specifically, claimant alleges the following act1v1t1es are now required
relating to.a postmortem examination or autopsy:

s Develop pohcxee and procedures for the initial and contmumg nnplementanon of the
‘subject law, o

. Perform autopsxes, including any requn'ed mrcrosoopxc, toxicology,.and
: nncroblologrcal testing, photographs fingerprints, tissue sampling for future DNA
testing, X-ray notation at. the time of death, location of the death, dental examlnatlon
and preparing the ﬁnal report to the DOJ .

¢ Storage and autopsy samples under appropriate eondmons, including tlssue and
fluids, in proper receptacles, and allowing access as necessary for periods of time as
required by the autopsy protocol; . :

» -Death scene investigation and related interviews, evidence collection, 1nclud1ng
specimens and photographs, and travel as required for the fulfillment of the
requirements, including travel to pick up a body for autopsy, and to return the body to
the original county, if it has been transported out of the county for autopsy;

» Train departmental personnel to prepare the final report to the DOJ;

o Participation in workshops within the state for ongoing professmnal tralmng as
necessary to satisfy standards required by the subject law. ’

%5 penal Code section 295 et. seq. The list of felonies is in Penal Code section 296.
% Penal Code section 14200 et seq.

27 penal Code section 14250, California Department of Justice, Office of the Attorney General’s
website <http://www.ag.ca.gov/missing/content/dna.htm> (as of April 18, 2003]. This program .
is the subject of the DNA database test claim filed by the county of San Bernardmo (00-TC-27).
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Claimant notes that similar duties to those above were found reimbursable, as evidenced by the
State Controller’s Office Claiming Instructions for the “Sudden Infant Death Syndrome (SIDS)
Autopsy Protocol Program.””®

Claimant also responds to the DOF’s contention (stated below) that the activities of the test claim
legislation are discretionary by arguing that the coroner, under Government Code section 27491,
has a statutory duty to “inquire into and determine the circumstances, manner, and cause of”
death and conduct necessary inquiries to determine, among other things, whether the death was
“violent, sudden, or unusual, » “unattended,” and if the deceased had “not been attended by a
physician in the 20 days before death.” Claimant contends that these requirements have been
supplemented, pursuant to Govérnment Code section 27521 of the test claim statute, to

determine the identity of the deceased, Claimant states that prior to the test claim legislation
certain activities, such as taking palm prints and hair.samples, had been limited to homicide
victims. :

State Agency Position

In its comments on the-test claim, the DOF states that pursuant to Govemment Code section
27491, the decision by a coroner to examine unidentified remains (other than DNA sampling) is -
a discretionary act that is not currently required by the State, nor was it required prior to,the test
claim legislation, Any subsequent requirements, according to DOF, regarding autopsy
procedures are only initiated when a coroner chooses to exarine uynidentified remains.

DOF argues that the investigating law enforcement agency’s report to DOT is discretionary as
well, because it is only initiated once the discretion to investigate a related case is exercised.’
Thus, DOF-coficliides that this'test claith does not contain’ a state mandate that has resulted in a
new actmty Or program and a relmbursab]e cost;

DISCUSSION

In order for the test claun leg151at10n to impose a reunbursable state-mandated program under
article XIII B, section 6 of the California Conshtutlon and. Government Code section 17514, the
statutory language must mandate anew prOgram or an increased or hlgher level of service over
the former required level of service. ‘fMandates” ag used in artlcle XIII B, section 6, is defined

to mean “orders” o commands n29 The Callforma Supreme Court has deﬁncd ‘program"

. subject to article X]]I B, section 6 of the California Constltutlon as a program that catries out the |
governmental ﬁmctlon of prowdmg a service to the pubhc or laws which, to unplement a state .
policy, impose unique requlrements on local governments and do not apply generally toall =
residents and entities in the state.** To determine if the “program” is new or imposes a higher
level of service, a comparison must be made between the test claim legislation and the legal

2 Claunant refers to CSM# 4393, a test claim on Statutes 1989, chapter 955, entitled Sudden
Infant Dearh Sjmdrome Autaps;es, which was found to be a relmbursable mandate

2 1 ong Beach Umf‘ed School District v. State ofCal:ﬁera (1990) 225 Cal. App.3d 155, 174,
3 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
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requirements in effect immediately before the enactment of the test claim legislation.”’ Finally,
the new program or incréased level of service must impose “costs mandated by the state,”3? .

This test claim presents the fo]lowmg issues:

» Is the test claim legislation sub_loot to article XIII B, section 6 of the California
Constitution? -

e Does the test claim leglslauon impose a new programi or higher leve!l of service on local
officials within the meaning of article XIII B, section 6 of the ‘California Contitution?-

» Does the test claim legislation impose -“oosts mandated by the state” within the meaning
of Government Code sections 17514.and 175567 :

Issue 1: Is the test claim legislation subject to article XIII B; section 6 of the
California Constitution?

A. Does the test claim legislation impaose state-mandated duties?

Article XTI B, section 6 of the California Constitution provides, with exceptions not relevant
here, that “whenever the- -Legislature ot aiy state aggncy mandates a new program or higher level
of service on any local govermment, the state shall provide a gubvetition of funds.” This
constitutional provision was specifically intended to prevent the state from forcing programs on -
local government that require expenditure By local governments of their tax révernes. In this
respect, the California Supreme Court and the courts of appeal have held that article XIII B,
section 6 was not intended to entitle local agencies and school districts to reu‘nbursement for all
costs resulting from 1eg1s1at1vo enactments, but only those costs ‘mandated” by a new program
or higher level of service imposed upon them by the state,*

. To implement article XIII B, section 6, the Legislature enacted section 17500 and followmg
Section 17514 defines “costs mandated by thc stato” as “any increased costs which a local
agency ar school district is reqmred to incur’’. ;as a result of any statufe. . .which mandates a
new program or higher level of service of an exxstmg program within the rheaning of Sectlon 6
of Article XIII B of the Cal1fom1a Constltutlon » Mandate is defined as “orders” or -
“commands,”*® Thus, in order for a statite fo be subject to article XIII B, section 6, the statutory
language must command or order an act1v1ty or task on looal govommental agencies, Ifthe
statutory language does not mandate coroner§ to perform & task, then compliance with the test -
claim statute is at the optlon of the ooroner and 4 reunbursable state mandatod program does not
exist.

3 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835,
32 Government Code section 17514,

33 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Los Angeles,
(1987) 43 Cal.3d 46 56. County of Los Angeles v. State ofCaIy“omza (1987) 43 Cal 3d 46, 56;
County of Sonoma W, Commr.ss:an on State Mandates (2000) 84 Cal.App.4th 1264, 1283-1284.

% Lucia Mar Umf ed School Dist., supra, a4 Cal.3d 830 834; City of San Jose v. Si.‘ate of
California (1996) 45 Cal.App. 4th 1802, 1816.

3 Iong Beach Unified School District v. State of California (1990) 225 Cal. App. 3d 155, 174. .
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The question whether a test claim statute is a state-mandated program within the meaning of
article XIII B, section 6 is purely a questron of law.*® Thus, based on the pnncrples outlined
below, when makrng the determination on this i issue, the Comrmasmn hke the court, is bound by
the rules of statutory construction. : : -

Health and Safety Code section 102870: This section, enacted in'-14995-,'requires coroners to
forward defital examination fecords to the DOJ if all.of the following apply: (1) the coroner
investigates the death, (2) the coroner is unable to establish‘the identity of'the body or remains
by visual means, fingerprints or-other. 1dent1fymg data, and (3) the coroner has a dentist conduct a
dental examination of the body or remains and still cannot identify the deceased :

The test claim statute (Stats. 2000, ch. 284) technically amended subdivision (b) of sectron

02870 to refer to Govemrnent Code section 27521 and to the Viclent Crime Information
Center.”” Thi$ smerdment to the test claim statute does'not 1mpose any state mandated duties on
local agencies. Because this amenidment to Section 102870 i imposes no State-mandated duty,
staff finds that section 102870, as amended by Statutes 2000, chapter 284, is not subject-to article
XII1 B, secticn 6.

Penal Code section 14202: This seotron operatlve since 1989 1mposes reqmrements on the
Attorney General to maintain the Violetit Crime Information Center.” The test claim statute
(Stats, 2000, ch:284) technically amended Penal Code section 14202 by adding a reference to
Government Code section 27521, Therefore, because this amendment irhposes no state-
mandated duty, staff finds that Penal Code section 14202, as amended by Statutes 2000, chapter .
284, is not sub_]eot to article X[II B, seetlon 6.

Government Code sectmn 27521 1; This sectron requrres a 1oc:a1 law enforcement agency
investigating the death of an unrdentrﬁed person to report the death to the DOJ 1o later than 10
calendar days ¢ after the date the body of hmnan remairis are - discovered. Beeause this seotron
1mposes 2 reportmg requrrement ona local agency, staff ﬁnds that Government Code seonon

Therefore this statute is further dlscussed below

Government Code section 27521: This section specrﬂes that autop51es couducted at t.be

- discretion of the coroner shall include collectlng ldentlfylng data on the umdennﬁed body or
human 1 rernams and reportmg the data to DOJ L Ty

The i 1ssue is whether the aetrvrtxea under Government Code sectlon 27521 performed m T
conjunctton with a eoroner-ordered autopsy on an umdentrﬁed body or. hurnan remains, are state-
mandated activities and therefore subject to article XIH B, sectlon 6 Subdlvnnon (a) states that
any autopsy conducted “at the discretion” of a coroner on an unidéntified body or human
remains shall be subject to section 27521, :

PR

T F
[ -

* City of San Jose v. State of California, supra, 45 Cal App 4th 1802 1810

*? As stated above under relatéd prograrns, the Violent Crifne Inforination Center is adrmmstered =
by DOJ to assist in’ 1dent1fylng and apprehendmg persons ‘Tesponsible for'specific violent crimes;:
and for the disappearance and éxploitation of persons, (Per, Code, §14200 et. seq.):
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Subdlwsmn (b) states that county coroners are to mclude the followmg data in the dtseretnonary
autop51es

1. All avallable ﬁngerprmts and palm pnnts,

2. A deptal examination consisting of dental charts, and dental  X:rays of the deoeased -
person’s. teeth, ‘which may:be conducted on the body or human remams by a,quahﬁed
.- dentist as determmed by the coroner; '

T collectton thtssue, tncludlng & hair Sample or bod}’ ﬂuxd samples for future
" DNA testmg, if1 neeessary, SRR |

4, Frontal and lateral facxal photo graphs with the scale mdxcated

iia e

5.,.;Notatzon and p o_tographs with.a. soale of mgmﬁoant scars marks tattoos clothmg
items, or othér personal effects found w1th or near the body,

6. - Notations of observations pertment t6'thie éstimation of the titne of death i
7. PIBG]SB documentatlon of the locatlon of the remams ' o
Subdxvxsxon (c) states that the exannnatlon or autopsy ‘may molude full body X-rays

Subdivision-(d) states the coroner-shall prepare a final report of i mvestlgatlou ina format, '
established by DOJ to molude the- autopsy mformatlon in subd1v1ston (b)

Subdivisién (e) states N

The body of an unidentified deceased person may not be oremated or buned unt11 the
jaws (maxllla and mandtble thh _teeth) -and other tissue. samples are’ retamed for future '
O58ibl Unles : 'j‘ | _,_qmmed that tho body of the umdenttﬁed N
deoeased person has s suffered mgmﬁoant'detenoratlon or decomposmon, thié'j _]aWS shall
not be removed unttl unmedlately before the body is cremated ‘or buned “The « eoroner ,
shallrétain the j jaws and'other tisstie samples for one year ‘affer s posttlve 1dent1t‘ eatmn is
made, and no ewtl or cnmmal challenges are pendmg, or 1ndeﬁn1tely .

Subdxv1smn(f)states e L l

'.‘.,’F

i '

TR L T S TS LT

R ey s

If the coroner w1th the aid of the dental exammatlon and any other 1dent1fy1ng fmdmgs 1s
unable to establish the, 1dent1ty of the body or human remains, the coroner shall submit
dental charts and dental X-rays of the umdenttﬁed deoeased person fo'the Department of
’ 'Justtce ofl forms sup plied by the lepartment of Justlce w1thm 45 days of the date the S
body or huirfiar T Ferfaifls, were ¢ dlseovered o e

'.Subd1v1s1on(g) states: o R

If the coroner with the aid of the dental examination and other 1dent1fy1ng ﬁndmgs is
unable to establish the identity of the body or human remains, the coroner shall submit
the final report of mvestlgatton to the Department of Justice within 180 days of the date
the body or human remains were discovered.

As noted above, the DOF argues that pursbant to Goverinient-Codé'section 27491 (a pre-1975
statute that states the types of death.over,which the coroner has jurisdiction) the coroner’s

deo1s.1on to, examine umdentlﬁed remains (other than DNA. samphng) isa d:seretlonary act that is
not currently requtred by the: State, nor was it requtred prior to the test claim legrslatlon Any
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subsequent reqmrements aceordmg to DOF, regardmg autopsy procedures are only initiated
when a coroner chooses to examine unidentified remains. .

Claimant responds to DOF by arguing that the coroner, under Government Code seotlon 27491 _
has a statutory duty to “mquu'e info and determine the circumstances, manner and cause of”
‘death and conduct necessary inquiries to determine, among other things, whether the death was
“violent, sudden, or unusual,” “unattended,” and if the deceased had “not been atténded by'a
physician in the 20 daysbefore death.” Claifnant contends that these requiréments have been
supplemented, purduant 16 Government Code séction 27521 of the test olalrn statute, t0°
determine the identity of the deceased. -

Pursuant to the rules of statutory eonsh'uctlon courts and administrative agencies are requ1red
when the statutory language Is plam, to enforce the statute aecordmg to its terms The Cal1forma
Supreme Court explamed _ o

ln statutory construehon cases our fundamental task is to aseertam the mtent of the
lawmakers 50.28 t0 effectuate the purpose of the statute _We begin by examining the
statutory language giving t the words their usual and ordmary meaning, If the terms of the
statute are unamblguous we presume the' lawmakers meant what they sald and the plam :
meaning of the language governs. [Citations 01rutted]

Subdwrsron (a) of Government Code sechon 2‘7521 states [a]ny postrnortem exarrnnatlon or

......

shall be subject to thls sechon " (Emphasls added L) The plam language of subdwrsron (a) is
unambiguous in rnakmg the coroner’s autopsy activities dlscretlonary rather than mandatory

If a local agency. decision is drsorenonary, no state-mandated costs wrll be found In City of .

Merced v, State of Caly"am:a in whlch the court. detenmned that the city’s deelslon to exercrse e

ermnent dornaln was dlserenonary 50, that no state relmbursement was requlred for loss of

vl
4

We agree that the Leglslature mtended for payrnent of goodwill to be dlscretlonary
The aboye authorities reveal that whether a city or county decides to exercise eminent
domain is, essentlally, an option of the cify or county rather than a mandate of the state,
The fundamental concept is that the czty or county is not requzred to e.xerczse emment
domain. [Emphasrs added. 1 ‘ :

In decrdmg that a test clalm statute 5 actwrtles nnpesed on. sohool drstncts that eleeted to o
participate i in voluntary eategoncal programs did not constltute a ren:nbursable state mandate the
California Supreme Court reeently oharactenzed the szy of Merced case as follows §

~ [T]he core point articulated by the court in City of Merced is that aot1v1t1es undertaken-
at the option or discretion of a local government entity (that is, actions undertaken
without any legal compulsion ot threat of penalty. for nonparticipation) do not trigger a
state mandate and bence do not require reimbursement of funds — even if the local entity

*8 Estate of Griswald (2001) 25 Cal.4th 904, 91(5?91 1. .
*® City of Merced v. State of California (1984) 153 Cal. App. 3d 777, 783,
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is obhgated to incur costs as a result of its dlscretlonary decrsmn to participate i 1n a
pertlcular prograrn or praence

.....

activities are not mandatory

As mtroduced the, ‘test claim legrslatlon mcluded a mandatory autopsy in cases where the .
coroner could not otherwise identify. the body. - The original version of Senate Bill No. 1736
(Stats. 2000, ch. 284) amended Health and Safety Code section: 102870, stating in relevant part: -

SECTION 1, Section 102870 of the Health and Safety Code is amended toTead:
102870. (a).In deaths mvestlgated by the coroner or medical examiner where he or she is
unabie to. estabhsh the identity of the body or human remasns by wsual means, o
ﬁngerprmts or other 1dent1fy1ng data, the coroner or medlcal exarnmer mey—heve—e :

. body or human remams z‘hat mcludes but is not Izmlred to, all rhe fol!owmg procedure.s'

The Mey 23 2000 verswn amended the blll to move these unldentlﬁed body autopsy procedures
to Government Code sections 27521, and o rnalce the prooedures dlsoretlonary

Rejection of a speclﬁc provision contemed in an act as ongmally introduced is most persuasive |

that the act should ‘ot be interpreted to iriclude what was left out.*' Since the bill originally
required an autopsy for unidentified decedents ‘but was amernided to fake the aitopsy .

drsoretronary (keepmg oonmstent W1th the statutory scheme), the autopsy | should not be
mterpreted to be a requlred act1v1ty '

ﬁnds that 1t is not subjeot to article }GII B, secnon 6. This mcludes all the actmnes of secnon

27521 because they are based or the | coroner s discretion to autopsy, such as subrmtnng autopsy ‘

data, submitting the final report of 1nvest1gatlon retention’ of Jaws and submlttmg dental records
to DOJ. S v . o e,

B. Does Government Code section 27521 1 quahfy as a program under artlcle )ﬂ]] B
section 67"

In order for the test clzum leglslatlon to be subJeot to artlole X[II B, seetlon 6 of the Cehforma
Constitution, the legislation must constitute 8 “program,” defined as a program that carries out
the governmental funotlon of provldmg a servlce to the pubho, or laws whloh, to unplement a
state pohcy, impose umque requlrernents on lacal governments and do not apply generally to all
residents and entities in the state, * On]y ote of these ﬁndmgs is necessary to tngger arttcle
X1 B, sectlonﬁ43 o

Iy

a0 Department of Fmarzce v Commzsszan off State Mandates (May 22 2003 8109219) Cal
4th . R

4V Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal, App. 4th 568, 575. Also see
Robert Woodbury v. Patricia Brown-Dempsy (June 3, 2003, E031001) ___ Cal. App. 4th. __
<http://www.courtinfo.ca. gov/opxmons/documents/EO?:1001 PDF>

42 County of Los Angeles, supra, 43 Cal.3d 46 56.
® Carmel Valley Fire Protection Dist, (1987) 190 Cal. App 3d 521 537.
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Government Code section 27521.1 involves the duty of law enforcement agencies mvesttgatmg
the death of an unidentified person to report the death to DOJ no later than 10 days after the body
or human remains are discovered. This is a program that provides governmental functions in the
areas of public safety, criminal justice, crime and vital stafistics, and locatlon of missing persons,

Moreover, Government Code section 27521.1 imposes unique data collecting and reporting
duties on local law enforcement agencies that do not apply generally to all re51dents and entities
in the state. Therefors, staff finds that the test claim legislation constitutes a progrem” wtth.m
the meamng of article XII1 B, section & of the Callforma Constltutlon

Issue 2; Does Government Code seetron 27521 1 impose a new program or higher
level of service on local agem:tes wrthm the meaning of article X111 B, section
6 of the California Constltutlon'7 :

Article XIII B, section 6 of the California Constitution states, “whenever the Legislature or any
state agency mandates a new program or thher level of service, on any local government, the
state shall provide a subvention. of funds.” To determine if the “program” is.new. or imposes a
higher level of service, a comparison must be made between the test claim leglslatlon and the
legal reduirements in effect 1mmed1ater before the enactment of the test claim leglslatlon

Government Code sectlon 27521 1 law enforcement agency report This section requires a
law enforcement agency mvestlgatmg the death of an umdentlﬁed person to report the death to
the DOJ, in a DOJ-approved format, within 10 days of dlscovery

DOF stated that the investigating law enforcement agency’s report to DOJ is discretionary
because the local law enforcement agency has to first choose to go forward with a criminal
investigation.. Aceordmg to DOF, DOJ ’s report is only initiated once the discretion to investigate
a related case is exercised.. : .

Staff disagrees. Feilure of peace ofﬁcers to' mvesttgate crm:unal activities: would be a derehc’oon
of duty.*’ California law imposes on sheriffs the duty to "preserve eaee,“ arrest "all persons
who attempt to commit cr who have committed a public offense," a.nd "prevent and SUppress
any affrays, breaches of the peace riots, and msurrecttons and mvestlgate public offenses which
have been committed."*® Police have the same dutles ? These are mandatory dut1es as.,
evidenced: by use of the word “shall” in the statutes

Preexisting law requ1res law enforcement to tmmedlately report to. DOJ. when a person reported
missing has been found.”’ "Also, for found children under 12 or found persons with evidence that

% Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830, 835.
s People v. Mejia (1969)272 Cal. App. 2d 435 490.-

* Governrient Code séction 26600, -

7 Government Code section 26601,

“8 Government Code section 26602.

* Government Code section 41601,

50 Government Code section 14.

*' Penal Code section 14207.
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they were at risk,** & report must be filed within 24 Hours after the j person is found. Andifa
missing person is found alive or dead within 24 houts and local law enforcément has reason to

believe the person was abducted, looal law enforcement must dlso report that mfonnatlon tothe

DOJ.> - These statutes do not require the person to be found alive.

Given that law enforcement already ‘had to repert to DOJ ﬁndmgs of missing persons, the new
activities for fmdmg a deceased perscn are limited to those in which the deceased i is over 12 and
not a misging person ‘With evidence of bemg at risk, as defined.

Thus, staff finds that itis a new program or hlgher level of service for local law enforcement
investigating the dedth of an' unidentified p person, to report the death to the DOJ, in a DOJ-
approved fotmat, within 10 calendar days of the date the body or human rémains are discovered,

except for children under 12 or found persons with ev1dence that they were at nsk, as defined by
Penal Code section.14213. '

Issue 3: "Does Government Code section 27521.1 impose “costs mandated by the
' state” within the meaning of Government Codé' sections 17514 and 175567

In order for the act1v1t1es hsted above toi unpose a rexmbu:sable state-mandated program under
article X111 B, sectlon 6 of the California Constitution, two criteria must apply First, the
activities must tmpose ‘costs'mandated by the stat.*® Second, no statutory exceptions as listed in

Government Code séction 17556 can apply Govemment Code section 17514 defines “costs
mandated by the state™ as follows: '

...any increased costs which a local agendy or school district is reqitired to incut after
July 1, 1980, as a result of any statiite enacted on or'after January 1,'1975, or-any
executive order implementing dny statuie enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an existing program within the = -
meaning of Section 6 of Article XIII B of the California Constitution,

In its test claim, the claimant stated that it would incut costs 6f over $200 per'annum which
was the standard undet Govemment Code section 17564, subdivision (a) at the time the claim"

- was filed,*® “There i is no évidence in the 1eeord fo tebut this declaranon In addltlon staff finds

that the exceptions fo reimbursement in 17555 do-not’ apply here.
In summary, staff finds that the test claim legislation i imposes costs mandated by the state

'pursuant to Government Code sectlon 17514.

r . e

52 Ryidence that the person is at risk iricludes, but is -no;_t limited to,_‘('ll) The petson missing is the
victim of a crime or foul play. 2} The person missing is in need of medical attehition. 3) The -

person missing has no pattern of running away or dtsappearmg (4) The person missing may be

the victim of parental abduction. (5) The person missing is mentally nnpa:red (Pen. Code,
§ 14213, subd. (b).)

*3 Penal Code section 14207.

5% Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835. Government Code section 17514,

* Declaration of David Campbell County of Los Angeles Coroner’s Office.
% Currently the claim must exoeed $1000 in costs. (Gov Code, § 17564, subd. (2).)
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CONCLUSION

Based on the foregoing analysis, staff concludes that the test claim legislation imposes a
reimbursable state-mandated program local law enforcement within the meaning of article
XIII B, section 6 of the California Constitution and Government Code section 17514,
Specifically, for local law enforcement investigating the death of an unidentified person, to
report the death to the DQJ, in a DOJ-approved format, within 10 calendar days of the date the
body or human remains are discovered, except for children under 12 or found persons with
evidence that they were at risk, as defined by Penal Code section 14213,

Staff finds that Government Code sectidn 27521, Penal Code section 14202 and Health and
Safety Code section 102870, as added or amended by Statutes 2000, chapter 284, do not
constitute a reimbursable state-mandated program because they are not subject to article XII B,
section 6.
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DIGEST . : This bill prohibits the cremation or burial of
an unidentified deceased person unless specified samples
ars retained for possible future identification, as
specified, :

This bill requires a coroner, where a deceased person
cannot be identified, to conduct a medical examination with
speclfied procedures, prepare a final report of tha
investigation, and forward this final report to the State
Department of Justice if the deceased person remalns
unidentified 180 days after discovery.

Lastly, this bill requires the State Department of Justice -
to develop and provide the format of the reports {notice of
investigation and final report of investigation) to be
submitted regarding an unidentified deceased person.

_Assembly Amendments authorizes, rather than réquires,
dental procedurés. (See #2 in analysis.)

ANALYSIS : Existing law permits the coroner to engage the
services of a dentist to carry out a dental examination if

the coroner or medical examiner is unable to identify a
deceased person by visual means, fingerprints or other
identifying data,

Existing law requires the coroner or medical examiner to
forward the dental examination records of the unidentified
deceased person to the State Department of Justice (DOJ) on
forms supplied by the DOJ, if the identify of the person
still could not be established. Under current law, the DOJ
acts as the repository or computer center for the dental
examination records forwarded to it by coroners ‘and medlcal
examiners in the state.

This bill expands the efforts to identify deceased persons
by specifying that any postmortem examination or autopsy
conducted at the discretion of a coroner upon an
unidentified body or human remains shall be subject to the
provisions of this bill.

The bill requires that a postmortem examination or autopsy
must include, but shall not be limited to, the following
. procedures: ’

wn
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1.Taking of all available fingerprints and palms prints.

http://www.leginfo.ca.gbv/puEfQQ-OO/bill/sexﬂsb_l71?—%750/3b_1736_cfa;20000819_1347... 5/29/2003
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2,A dental examination consisting of dental charts and
dental X- -rays of the deceased perscn's teeth, which may
be conducted on the body or human remains by a qualified
dentist as determined by the coroner.

3.The collection of tissue, including a hair sampla, or
body fluid: samples for future DNA testing, if necessary.

4.Frontal and lateral facial photographs with the soale
indicated

5.Notation and photographs, with a scale, of significant
scars, marks, tattoos, clothing items! or other pereonal
effects found With'or near he bedy. : '

6.Notations of observations pertinent to the estimation of
the time of death.

7.Precise'dpcumentation of the looation of the remains.

The bill provides that the postmortem examination or

_autopsy of ‘the unidentifiad body or remains may include
~full body X-rays. .

The bill requires the coroner to prepare a final report of.

investigation in a format established by the State
Department of Justice {DOJ). The final report shall listk
cr describe the 1nformatlon ‘collected, pursuant to the
peatmortem examination or autopsy conducted by the coroner.

The bill providee that the body of an unidentified deceased -

perscon may not be cremated or buried until the jaws
(maxilla and mandible with teeth) and other tissue samples
are retained for future possible use. Unless the coroner
has determined that the body of the unidentified deceased
person has suffered significant deterioration or'
decomposition, the jaws shall not be removed until ,
immediately before the body Lls cremated or buried. The
coroner shall retain the jaws and other tissue samples for
one year after a positive idantification is made, and no
civil or criminal challenges are pending, or indefinitely.

v _ _SB 1736

Page

The bill provides that if the coroner, with the aid of the”
dental examination and any other identifying findings, is
unable to establish the identity of the body or human .
remains, the ceroner shall submit dental charts and dental
X-rays of the unidentified deceased person to DOJ on forms
supplied by DCJ within 45 days of the date the body or

https//wyw.leginfo.ca.gov/pub/99-00/billisen/sb_1'\A21750/sb_1736_cfa_20000819_1347...
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human remains were discoveread.

If the coroner, with the aid of the dental examination and
other identifying findings, is unable to eStabllEh the
identity of the body or human remains, the coréner shall
submit the final report of investigatien to DOJ within 180
days of the date the body or human remalna were discovered.

This bill requirea any law enforcement agency investigating
the death of an unidentified-pérson to report the death to
DOJ no later than ten days after body or human remains were
discovered.

This bill requires DOJ to compare and retain the firal
report of investigation that coroners and medical exdminers
send to DOJ.

Background

Sponsored by the California Society of Foremsic Dentistry,
this bill is the aftermath of years of volunteer consultant
work done by members of the Society, helping DoJs .

" Missing/Unidentified Persohs Unit track down identlties of
approximately 2,200 unidentified dead persons in .
California. From thelr work, they say it has become clear
that there is no consistent manner by which evidence is_ .
collectaed or retained, and that informaticn reported to the .
Attorney General varies from grossly inadequate to
extremely detailed Further, unidentified bodies have been
pburied or cremated without thé retention of evidence that

. could assist in the 1dent1f1cation of _the deceased at a
future’ date

-

_FISCAL EFFECT ‘ BAppropriaticn: No Fiscal Com.: .Yes'
Local: Yes ) . -

Fiscal'Impact {in thousande)

SB 1736
Page
5 -
Major Provisions 2000-01 2001-02
2002-03 ; Fund
.. Coroners Unknown, potentially
significant, Local o
probably
nonreimbursable’ costs ‘ T o
Dept. of Justice o Under $150 annually" ) .
" General ’ ' _
SUPPORT  : ~ (Verified 8/17/00)°
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Californila Dental Assistant Asscciation
California Society of Forensic Dentistry
Califeornia Peace COfficers Association
Califernia Police Chiefs Association
California ‘State Coroners Association
California State Dental Association
Attorney General

“Numerous individuals

ARGUMENTS IN SUPPORT : According to the author's cffice,
there are currently a total of 2,200 unidentified dead
bodies in California. Even with the volunteer help of the
California Forensic Dentistry members, coroners and medical
examiners are not able to identify these human remains.

The reason, they state, is that records arfe so inconsistent
in content and guality, that it has been difficult to
reconcile information from the coroner/medical examiner's
investigation and information gathered by the DOJ on

missing persons or victims of violent crimes. The State '
Cocrconers' Association'’s data reflect "the inconsistent

nature of evidence collection and retenticn for

unidentified deceased persons."

The bill establishes a statewide protocol for the
investigations conducted pursuant to statute, expand the
type of examination required, and require retention of jaws
and cther tissue samples indefinitely for possible
identification: in the future.

The DOJs Missing and Unidentified Persons Unit indicates
they support this bill because it would improve their

SB 1736
Page
6 .

ability to match their records of missing or unidentified
persons with unidentified dead persons or human remains.

ASSEMBLY FLOOR
AYES: Aanestad, Ackerman, Algquist, Aroner, Ashburnm,

Baldwin, Bates, Battin, Baugh, Bock, Briggs, Calderon,
Cardoza, Corbett, Cox, Cunneen, Davis, Dickerson,
Ducheny, Dutra, Floyd, Gallegos, Granlund, Havice, Honda,
House, Jackson, Kalcoglan, Keeley, Leach, Lempert,
Leonard, Longville, Lowenthal, Machado, Maddox,
Maldonado, Margett, Mazzoni, McClinteck, Migden, Nakano,
Olberg, Oller, Robert Pacheco, Papan, Pescetti, Runner,
Seott, Shelley, Steinberg, Strickland, Strom-Martin,
Thompson, Thomson, Torlakson, Washington, Wayne, Wiggins,
Wildman, Zettel, Hertzherg

http://www.Jeginfo.ca.gov/pub/99-00/bill/sensb_129 11750/sh_1736_cfa_20000819_1347..
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SUPBORT/OPPOSITION: SEE ABOVE T .
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EMMA L, HUNTLY, Appellant,
V.
ZURICH GENERAL ACCIDENT AND
| LIABILITY, INSURANCE COMPANY et al,,
Respondents,
‘ 'ciiw‘;'No. 6935,
District Court of Appeal, First District, Division 2,

California,

August 1, 1929.

- HEADNOTES

1y’ o DEAJj BODIES-—PROPERTY
RIGH'I‘S-CUSTODY-—STATUTES

In the abse.nce of statutory provxsmn, there is no
the Penai Code, providing that a bérson charged by
law-with the duty of burying the body of & deceased

person. is entitled to the, custody thereof for the .
purpose of burial, does. not- confer eny property

right., . -
See 8 Cal, Jur. 9271-.958-’8'11.(: TL‘ 684.,

(2) LM‘I‘ATION ,OF ACTIONS»MUT]LATION |
- OF DEAD BODY-—-ACTION BY . -
PERSONAL - INIURIES--SUBDIVISION 3,

SECTION 340, CODE.CF CIVIL PROCEDUR.E

Where the gravamen of & cause of- action by a wife’

for the sutilation of her . deccaSed husband's bedy,
ms elleged; was the shock to plamtlﬂ’s mentel and
physxcal - structure, .and- ‘the, wife introduced

testimony.as to her, phys:cal and mental condition, ag. .

indicated by msomma., hystena and nervousness,
together with her. physmlana testimony of a similar
character, the cause of action was one for an injury
to plaintiff's person within subdivision 3 of section
340 of - the Code of Civil Procedure, requiring .an

action for an injury to the person to be brought

within one year.
See 8 Cal. Jur. 770,.

(3) ID-PERSONAL _INJURIES-ACT OF

"WIFE--,,

.OR- BATTERY NOT NECESSARY--_

. Page2 of &

Pagel

PRESUMPTIONS.

Under subdivision 3 of section 340 of the Code of
Civil Procedure, requiring .an action for any- Lnjury
to the person to be brought within one year, it-is; not
necessary that ap act of force and violence or.
battery be inflicted upon plamnff to constitute. an
"injury to the person,” since when bodily injury
occurs, the law considers the ection as one for
personal injuries, regirdléss of tie mature of the
breach of duty, and adopts the nature of the damage
as the test,

{4) ID.--ACTION
DAMAGES«STATUTORY CONSTRUGQTION. -
Subdivision 3 of section 340 of the Code of Civil
Procedure, requiring an action for injury to another -
to be brought within one year, is intended to fefer to
actions for damages "on account of"+ personal
injuries, '

FOR

See 16 Cal, Jur. 472.*202

(5) D —NEGLIGENCE—DEA'I‘I—I~PBRSONA.L
RIGHTS--PROPER’I'Y R.IGHTS--STATUTE OF
L]MITATIONS

The amendment to subchvnslon 3 of section 340 of

' the Codgof Civil Procedure by Statutes of 1905,

page 232, bnnglng thhm the one-year limitation
cauges of action for i mJury to or death of one caused
by the wrongfil . act or neglect: of another, was
intended tc embrace within its terms all
infringements of personal rights as dxstmgulshed
from property rights.

(6) CORONERS--DBAD BODIES--CAUSE OF
DEATH-DISCRETION AS .TO HOLDING
INQUEST-AUTOPSY.

Under sections 1510 and 1512 of the Penal Code,.
authon.zmg the coroner to inquire into the cause of
death in certain instances and hold post-mortem
examinafions, a coroner, having reasonable ground
to suspect that the death of a person was sudden or .
unusual and of such a nature as to indicate the
possibility of death by the hand. of deceased, or
through the instrumentality of some other person,
has discretion to: hold &n-inquest and should not be
held responsnble simply because. at the, conclusmn
of the inquest it has been. determined that the
deceasad died a natural death,

See 6 Cal, Jur. 545,
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(7} ID.--RIGHT TO
AUTOPSY--CONSBNT '
A coroner mey order an autopsy when, m his
judgmyént, -that- is the appropriate means of
ascertaining the cause of death, and this-he may do
without the consent of the family of the deceased.”

ORDER

When holdmg of autopsy justified, note, 48 A. L.
R. 1209 See also, 6R.C L. 11€7.

(8 EVIDENCE--PERFORMANCE OF
OFFICTAL DUTY--PRESUMPTIONS..

It i3 presumed, in the: absence of a contrary
showing, - that official - duty has been regularly

performed, - vig of section 1963 of the Code of

Civil Procedure.

9 - CORONBRS--AUTHORITY TO HOLD.

INQUEST--AUTOPSY,

Where an autopsy was performed on the body of
deceased in another county, but no inquest was
held, and upon armrival of the body. of deceased his
wife-was dissatisfied with the finding of the autopsy
surgeon end répresentsd that the husband's, death
wes sudden and caused by a terrible fall ot vm]ence
of some sort- ancl was -not the ‘result of natural
calises, the cordier acted w1th1n hig authonty in

ordering ‘an” mquest and authonzmg .his autopsy -

surgeon to proceed in - the usuaf manner undet
sections 1510:and 1512 of the’ Penal Code ‘

SUMMARY

APPEAL from a judgment of the Superior Court of
the City end Cousity. of Sen Francisco. Louis H
Ward, Judge. Affirmed. ~

The facts are stated in the opinion of the court. *203

COUNSEL - - _
Rayrnond.Perry"fur Appéllent.
Ford, Johneon & -‘Bourquin, John J. O'Tnole, City

Attomey,, Henry Heidelberg, Assistant Clty
Attorney, and J. Hampton- Hoge for Respondents

LAMBERSON, J.

Page 3 of 9

Pag{:ﬁ_'z_, '

pro tem-Plaintiff appeals from orders of the
Superior Court granting defendants' motions for
nonsuit and from the resulnng judgment entered in
favor of defendents. _ y

The action is one 8 recover damages frorn the
defendants arising from their alleged acts in jointly
ceusing an autopsy to be performed upon the body
of Thomas H, Huntly, deceased, husband of
plaintiff herein,

Mr. Huntly died in the c'nunty of Los Angeles on
March 22, 1926. A partial sutopsy wes performed
upon the body by a surgeon occupying the position
of autopsy surgeon in the office of the coroner of
Los Angeles County, under the authority of the
coroner, but no inquest was held in that county, The
body was shortly thereafter shipped to “San
Francisco, which was.the home of the deceased and
his wife. Upon its afrival in San Francisco the, body
was received by representatlves of the defendants .
Subr and H. F, Subr Company, and taken to thelr
undertnkxng estabhshment -I-‘" (
It appears that the autopsy surgeon at Los Angeles o
detennmed that’ the ciuse of' death Was engina’
pectoris, and the coroner issusd & desth certifidate
upon such finding. Apparently dissatisfied with the
result of the cxamination in Los Angeles, the
plaintiff asked the defendant Subir to give-‘her the
name of some surgson who could make a further
examination of the’ body ' end determme for her
benefit the nature of a bruise appeering upon the .
forehead of the deceased Mr, Subr referred” plamtlff
to defendant Strange 'who was then occupying the
position’ of autopsy surgeor’ ‘under thé” defendant
Leland, who was coroner “of ‘the’ city and county of -
San Francxseo In" an mtemew witli Dr.’ Strange
plaintiff “asked him ~ some questmus ‘about  the
possible-effect of a blow on the forehéad of the '
decedged. Dr. Sh‘ange asked-if‘theté Liad been &0
a.utupsy ‘and if "thg people who performed such
autopsy had- exammed the head

Accnrding to the testlmony of Dr: Strange who
was "called es @ Witness. on Gehalf of” plam‘nﬂ‘
plaintiff asked him to do a *204 piivate "autopsy
upon the body of her husband. He asked her what
kind of a death it was, and upon being infotined that
the deceased died whﬂe at work and as the result of
an ‘mccident, Dt, Strangs mformecl ‘her ‘that he did
not bélieve ‘he would have & nght to perforin a
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private autopsy on a violent death case, and that
plaintiff informed him that sie wanted to bave the
skull opened to find out if there wes a fracture,
beceuse she thought she was entitled to' cértain
insurance as the result of a death by accident; thet
she was not satisfied that the cause of dnath was
angina pectoris, end winted Dr. Strange to open thé
bead to find out if there was a fracture of the skull,
and Dr. Strange. mformed her that the matter should
be taken up through the coréner's ofﬂoe ‘

The matter was reported .. to the éorohier, who was "
mforrned according to the testimony, that & partial

autopsy had been performed at Los Angeles. He
ordered that an inquest be beld, and that en autopsy
be performed, and the body was later removed to
the office of the coromer, wheére the autopsy was
performed by Dr. Strange, who testified that there
had been & pricr incision, and that he opened the
body by cutting the stitches; that the organs had.all
prowously been cut loose and examined. Heé found
the arteries hardened, and took small samples from
the heart, as well &s from other organs of the body.
He also opened the head and exemined the skull to.
see if there had:-been &, fraoture and exammed the
brain to ascertain . whethér there had been @
contusm_n or lacoranon of, the, brein. The. orgens,

-with the exception of the. spemmens ‘were returned

to  the - body. The specimens, which moludedr-
samples from.the brain, heart, hings, spleen; kidneys.
and liver, were placed in a six-ounce bottle,

containing a fluid,, and were delivered 1o the
and- .other,

defendant Ophuls for microscopic
examination. Ophuls, who wes in the employ of the
defendant insurence compeny, was not present at
the autopsy and did not see the body of Mr. Huntly,
but received the samples from attendants at the
coroner’s office.

In hor oponmg bnef appel]ant states that the‘

defendants . Bre sucd s joint tort-fegsors, . the

defendant msurancc company for .having. employed '

the defendant Newlm to employ defendent Ophuls

to remove, the specunons the defondant Newhn,_

who was present at the autopsy, for unlawfully.
witnessing the mutilation.and employing Dr, ,Ophuls”
to remove the speounens *205 dofendant Ophuls
for an.. unlawful examination and remoyal of.

specimens; defendant H. F. Suhr Company and Fred .’

Subr for the unlewful removal of the body from’
their parlors for the purpose of mutxla‘ong it
defendant Leland for  unlawfully grantmg

Page 4 of 9
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permission to perform the mutilation, for permitting
the use of his office for an unlawful munlanon and
for permitting the unlawful removal of specimens,
and the defendant Stranpe for performing the
mutilation, Plaintiff claims that the autopsy was
performed without her consent or knowledge, angd
that she was not informed of the seme until the
defendant Newlin informed hor of it at his office at
some later date.

The plamnff alleges, in substance; that on the
twenty-second day of March, 1926, the coroner of”
the county of Los Angeles ordered his assistant
autopsy surgeon to perform an autopsy. upon the
body of Thomas H, Huntly, and said surgeon did on
that date perform a.legal autopsy upon said body;
that the defendants, and each of them, knew on the
twenty-fourth day’of March, 1926, that "the legal
and only lawful sutopsy" had been perf‘ormod by
and under the authority of the coroner of the county
of Los Angeles.

. The 'complain_t then allegé_s las follows:

“X<

“That on the 24th day of March, 1926, said
defendants, with knowledge that a lawful autopsy
had been pe.rformed upon the body of ‘Thomsas H.
Huntly, did cause said body of the late Thomas H.
Huntly - to be removed from the undertak.mg
establishment of H. F. Subr, Company in the City
and County, of San Francmco, State of California, to
the office of the coroner of the City and County of
Sen Francisco, State of California, without the
consent, knowledge, or authority of the plaintiff,
and did. mutilate, desecrate, violate and outmgc and.
coromit an act of irreverence- and profanatmn upon
the body of the late” Thomas - H. .Huntly, in that
without the permission of the plamhff, the widow of
the said Thomas H, Huntly, and the. lawful owner
and possessor of smd body, and w1thout authonty of
law, did perform in the City and Cousity of San,
Francisco, State of Califomia, a mutilation,
desecration .and violation upen said body. of said
Thomes H. Huntly m thls that seid, defendants did
cause ,the gkull of said Thomas H. Huntly ‘o, be
oponed and’ the, brains . removed the body of seid..
Thomas Hi. 7206 Huntly to. be opened and.
specimens. -of the- heart lunigs,. kldneys. liver. and.
spleen to be removod ﬂnd seid specimens, of the
heart, lungs, lodneys liver, spleen and brains to be
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delivered to the defendant Williambphﬁls, ag the’

agent and répresentetive of the defendant Zurich
General Accident and Lisbility Insurance Compiny,
a corporation.

Ilm‘

“Thet said mutilation, desecration, violatiod and
outraging of the head and the body of her deceased
husband was repugnant to the plaintiff, was
-offensive to and -~ indeceiitly ingulted the said
plaintiff, and by reason of ‘said acts, and each of
them, did ceuse the pleintiff a shock to her mental
and physical equipoise, causing violent agitation of
feeling and disturbances of her mind snd wrecking

ker- mental and physical eqgnipoise, to her horror,

menital anguish’end extremé disgust, and distuibing
- permanently her peace of mind.

IIX_H.

"That by reason of the said acts of the defendants
aforesaid the plaintiff has been damaged in the sum
of $75,000.00."

The complaint was filed on May 6, 1927

Upon the trial,; and at the close of plamnff‘s case, -
motion for nonsuit was made upon-behélf of edch of
the defendants upon the protind, among others, that
the action - was' barred by the provisions of
subdivision 3.of section 340 of the Code of Civil
Procedure, and the motion -was -granted as to each of
the dsfendents upon that ground.”

Plaintiff contends that the cause of action stated in
the complaint falls within the "provisions of
subdivision '1 of section 339 of the Code of Civil
Procedure, which reads in part as follows: "Within
two years: Ar action upon a contract, obligation or
liability not founded upon an instrument -of writing,
other -thén that*:mentioned in subdivision- 2 of
sectioni 337 of this code ... "

Defendants: contend, on the other hand, that the
action is“oné to recover damages for'an injury to the
person of the plamnff caused by the wrongful act
of the defendants in mutilating;-as alleged the body
of the deceased, end is barred by the provisions of
subdivision 3 of section 340 of the Code of Civil
Procedure, which reads in part as follows: "Within
one yeer ... 3.-An action for libel, slander, assault,

Page 5 of ©
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battery, false imprisonment; seduction or for injury
*207 to or for the death of one caused by the
wrongful act or neglect of ancther.”

The subdivision just quoted has undergone several
amendments smce its ongmal enactment

As enacted in 1872, it réad “an action for-libel,-

slander, assaillt, battery or false imprisonment." In
1874, the words "or seduction” weré edded, and in
19035, there were added the words "or for injury to
or for the death of one caused by the wrongful act
aor neglcct of another,”

The primary question for consideration is the
nature of the right up6n which the plaintiff bases her
cEUSE of action.

[1] In the dbsence of statutory provision, there is no
propeity il a dead body. (Enos v, Snyder, 131 Cal.
68 [82 Am. St. Rep 330, 53 L. R. A/ 221, 63 Pec.
170).)

Various statutes have been enacted for the purpose
of enforcing, as well as protectiig the dutiés which
we owe to the bodies of the dedd, as well as the
public- welfare and health, Among them is section
294 of the Penal Code; which provided at the time
of the incident under examination es follows: “"The
person -charged- by law with the diity of burying the
body of a deceased person is entitled to the custody
of such body for the purpose of burying it; exoept
that in the case in which an inquest-is required by
law to'be held upon e dead body by & coroner, sich
coroner is eifitled to its custody until such inquest
hes been completed."

The reservations and eafeguards which have been
placed around the right of possession by the
relatives to the body of & decemsed persom have
caused confiision in' some cases, with the right of
ownership, and have led to the use of‘the expressmn
"gitasi property." Numetous euthorities; however;
from" earliést times to the 'present, support” the
conclusion of the courts of this staté that there caii
be 10 ownership“in & humarn’body efter dedth. An
intérésting didcussion’ ‘of the law, civil, comrmon and
ecclesingticdl, is found in-'thé case of Plerce
Proprietors Swidh Point Cemetery,’ 10 R 1. 227, 242

[14 Am. Rep, 667). Therein the court said:

"Although as we have said; the body is not propérty
in the usnally recopnized sense of the word, yet we
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may consider it as & sort of guas! property to which
certain persons may have rights as they have duties
to perform toward it, erising out of our common
burnanity, But the person having charge of it cannot
be considered as *208 the owner: of it in any sense
whatever. he holds it only as a sacred trust for the
benefit .of zll who may from family or friendship,
have an mtelest in it, and we think that a court of
equity may well regulate it as such, end change thé
custody if improperly managed.”

In the case of Darcy v. Preshyterian Hospital, 202
N.-Y..259 [Ann. Cas, 1912D, 1238, 95 N. E, 695],
the Court.of Appeals of New York said: "The most
elaborate: consideration of the question.in the courts
of this country appears in the case of Larson v.
Chase, 47 Minn. 307 [28 Am. St. Rep. 370, 14 L.
R. A. 85 50 N. W. 238}, in which, after an’
examination of authorities, both in this country and
in Englancl the. conclusion is reached that while no
action_.can be mamtamed by:. the executor or

edmuustrator upon the theory of any property. nght o

in a decedent's body, the right to the possession of 8,

dead body for the purpose of preservation and
buriel belongs to the surviving husband or wife or
next of kin, in the absence of any testamentary
dmposmon, and this right the law will, recogmze and
protect from any. unlawful mutxlanon of remains by
awerding damages -for injury_to the feelings - .and
menta! suffering resulting from the -wrongful -acts,
although no pecuniary damage is slleged or proved.

In the case of 'ﬁeaui_iet-q v. Great North.em Ry. Co.,
103 Minn, 47,,52 (14 Ann, Cas. 462, 19 L. R. A,
(N..8.) 564, 114 N..W. 353], the- court seid:;"The

rule laid down in the Larson case expresscs ths. -

modern view of the question, and extends a remedy
where otherwise none. would exist; There being no

property in dead bodies, and the wrong cumplamed e

of being unly the invasion of an mtang:ble lgpal .
right, no gctual damages for, the wropgful mutilation
of the.body can be recovered, and the courts award
solatium for the bereavement of the next of kin s
the only a,ppropnate rehef Wlthout the element of

results. and of no slgmﬁeance or velue &3 a remedy‘ o

for the.. torhoua violation of . the legei right of
possession and preservatlon " .

In the case of Hasselbach v. Mt Sinai. Hospitai-

173 App Div. 89 [159 N. Y. Supp. .376), the court .. -

Page 6 of 9
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held that it is well settled that thers are no. property
rights in the’ ordmary commercial sense in a dead
body, and the damages ul]owed to be recovered for
its munletmn are never ewarded as a *200
recompense for the injury done to the body as a.

piece of property.

12] Havmg come to the conclusion that there i no.
ownership in the body of 8 deceased human; being,
the next question for determination is the nature of
the wrong for which damages are being sought in
this action.

It is plaintiffs contention that her right to. maintain.
en action arose out of the mutllatlen of the body,
end that "the measure of dameges is the mental
suffering. Therefore, the damages-- for mental
suffering are not the gxet of the cause of | action.”

The injury upon which plemtlff -bases her eeuse of
action was an injury to her person;

In the case of Sloane v. Southern Cal. Ry. Co,, !11

Cal, 668 [32 L. R. A. 193, 44 Pac. 320, 322] the.
court said; "The real question presented by the
objections -and exceptions . of the appellant. is,
whether the subsequent nervous disturbance of the.
plaintiff was a.suffering of the ‘body or of the:mind.

The interdependence of the mind. .and +body is.in-
many respects so close . that it is impossible -to,
distinguish their respective. influence upon - each
other. It must be conceded that a nervous shock or-
paroxysm, ora dlsturbance of the nervous. system, is
distinct. from mental anguish, end falis -within_the
physiological, rather then the psychological, branch
of the humen orgenism. It is -a-matter of.. general -
knowledge that an attack.of sudden fright. or an
exposure  to 1mmment .peril...has. produced m
individuals a complete. change in their nervous..
system, and rendered one who was physically strong,
and v1gorous weak and timid.-Such-a result.must be
regarded 8§ an injury to the body rather than to the
mind, even though the mind be at the same time
injuriougly affected., Whatever may be the influence-
by which the nervous system;, is affected; its, action
under that mﬂuence is entu‘ely distinct frorn the
mental process, whxch is set in motmn by the brain.
The nerves and nerve centers of the. body are a part
of the physwal system, and are not only. susceptible
of lesion from external causes; but are also lishle to
be weekened, end destroyed. from ceuses  primarily
acting upon the mind, If these nerves or the entire
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netvolls system i thus affected, there is & physical
mJury thcreby produgéd, and, if the pnmal cause of
this injury is tortious, it is immiatérial whether it is
*210 direct, as by a blow, or mchrcct through some
action upon the mind."

The language of that opinion wes expressly
approved iti Lindley'v. Knowltan 1';‘9 Cal, 298 [176
Pac. 440] .

In the cage of Johnson v. .S'ampson, 167 Minn. 203
[46 A. L. R 772, 208 N. W. 814], the court had
under considerstion an action in which false charges
of unchastity had been ‘itiade agmnst a schoo! girl
fifteen years of age,’ resultmg in e]leged mcntal and”
bodily “ifljuries, In.-its ‘discussion of the case, the
court §aidi""On thé whole we sec’ rio good | reeson’
why e wrongful invasion of a legdl tight, cdvsing aii
injury to the body or. mind which reputable
physicidns recognize and: can trege with reasofieble
certamty to the act eg ifs true cause, should not give
rise to & right of ection dgainst the wrongdoer,
although there was no vmble hurt at the time of the
act: compfamed of."

In the case:of Morion v. Westem Union Tel. Co,
130 N. 'C:299 [41° 8. B, 484, ‘485]; the court, in
dmcussmg ths meanmg of the phrase’ "or other
injury’ to" the- petson,"” said: "In’ law, the word
‘person’ ‘dogs-not’ simply meen ‘the physical body,
for,if it did, it would apply eqiilly to a corpse.’ It
meens 8 llvmg pergox, composed of body' and soul.
Therefore any metital m_]my is viecessarily an- injury
to the person. Personal injurizs may be eithier bpdlly
or mental, but, whethei' dné of the other; they
infringe upon thé’ rights of the person, and not of -
property: A ‘ledrned ‘author has said that: "The inind
ig'no Iess & 'part of ‘the’ person then the body, and" the-
gufferings of" the formcr Hre sometimes more aciite
and- lastirig ther' those “of the latter. Indded;*'the
sufférings - of ‘edch™ frequéntly; if fiot usually, act
recxprocally upon the other wo

The allégaticns of injury to the plamhff 88 set forth
in the complmnt ‘have’ alréady been stated. The

gravameri of the cavse of action, as alleged;was the "

shodk to the plalntiff, mental end physical. Without ™
such mjury to her; ‘personally, there could hieve been
no catige -of action -for the reasors herétofore’
discussedIn support of hercage, the plaintiff-
introduced téstimony ‘&8 to her physxcal and mental
conditién - 2s indicated by insomnia, hysteria’ and -

Page 7 of 9

Page 6

DErvousness,
Her physicien testified that she was suffering from
"exhsustion psychosis,” which he defined BS 8
lowered condition *211 of her nervous and- physxcal
systemi, a low ‘blood pressure, ) 1owcred mentel
condlbon. g slow’ power of concentration, 'a iardy
memory, general weakness of her nervous gystém

and as an anemia due to an interferentde of thé .
-nervous system that controls the blood mechanisii

and blood nutrition,

We thirk that the inescapable donclusion from the

allegations of the complaint, and from the’ testlmony-

offered on behalf of plaintiff] must be that the injury

that was inflicted vas to the'person of the plaintiff, .

as 8 result of the acts of the defendanta

3] It is not necessary that an act of force and

violence, or'a battery, be inflicted upon the plemnff
in order to"bting the case within the meaning’ of
subdivigion 3 of secnon 340 of the Code of Civil
Procedure,

In the case of Basler v. Sacramento_etc. Ry. Co.,
166 Cal 33 a4 Pac 993] the plmnhffs w1fe
neghgence of the defendzmt and the plaintiff sued
for thé loss of his’ wife's serweee and for thie
expense mcurred m her medical-Gare.

[4]) The court held that the action was barred under
the provm:ona of subdivision 3 of section 340
because ‘it was one for personal injuries and not
upon an obllgatxon of liability not founded ipon an
mstrumeit! in wntmg Inthe dlscussmn of the case
at page 36 the court said e

"It hds been held that “thig” word 'for' ‘méang 'by
reasoli of, "because of and "oii account of end that
a statuté prescnbmg a lifnitation ™ on *'sctiozs for

injuty to the” person . cauged by neghgence should'

be mterpreted to mean ' actxons “by reason of*' ar

“becéuse -of," or "on account of" injuries "to the

person cauged by ncglzgence (Sharkey i, Skiltor,
83 Conn. 503" [77 Atl. 952)) Applymg this fule to
our 6Wwn Statite”we must hold that the’ languege of
sectioh- 340 quoted above' réfers fo  actions for
damages ‘'on account of pérdonal injuries. ‘In
Sharkey v. Sikilton, the plaintiff was the husband of
the m]urecl woman ahd there, as here, counsel
sought’ to make a distinction between the direet
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injury to the wife and the indirect damages and loss
to the husband, but the court held that both harmful
results had their efficient cause in the accident to
her and that therefore the seme statute of limitations
applied to.actions in which the wife wes a party
*212 and to those in which the husband sued alone:
because of his relative rights.

“Muaxson v. Delaware, Lackawanna & Western R.
R Co., 112 N. Y. 560 [20 N. B. 544], wes a case
similar to this in which the husband sued for the
loss of his wife's services because .of injuries
received by her on account of the defendant's

negligence. It was held that his ceuse of action was .

govemed by the statute prescribing the time within
which an action might be commenced for &
‘personal injury, resulting from negligence.'

P H - .4 .
"We see no escape from the reasoning of the
foregoing authorities."

It is unnecessary to cite numerous cases in other
jurigdictions which ere in accord. with the
conclusion of our courts that there need be no
physical contact with the body of a person to
constitute a ceause of action for persomal imjury.
When a bodily injury occurs, the law.considers the
action as one for personal injuries, regardless of the
nature of the breach of duty. It adopts the nature of
the damege as the test, and not the nature of the
breech.

In the case of Groff v. DuBois, 57 Cal. App. 343 [
207 Pec. 57], which was an ection for damages for
an injury alleged to have been suffered by plaintiffs
as the result of an unlawful and malicious attempt
by the defendants to eject them from certain
premises of which they were in lawful and peaceful
possession, and which it was alleged resulted in one
of the plaintiffe suffering a miscarriage, the court
held that the action was one brought for injury to
the person, and should have been commenced
within one year, In accord are Krebenios v. Lindauer
, 175 Cal. 431 [166 Pac. 17); Harding v. Liberty
Hospital Corp., 177 Cal. 520 {171 Pac. 98].

{5} We are of the opinion that by the emendment to
subdivision 3 of secticn 340 introducing the clause
"or for injury to or the death of one caused by the
wrongfu! act or neglect of another," it was intended
to embrace therein all infringements of personal
rights as distinguished from property rights.

Page 8 of 9

Page 7

In this- case plaintiff's cause of action arose solely

~ from her relationship to ‘deceased, and the effect the

mutilation of his body hed upon her, personally, If-
there hed been an estrangement between herself and
her husband, or an *213 absence of affection, or
such an attitude of mind that the alleged desecration.-
occasioned no anguish or distress or injury, then-the
plaintiff would have had no cause of -action. As
pointed out by respondents, the right which she
sought to exercise in caring for her busbend's body
in death was one strictly personal to her, and which.
could not have been exercised by others.

The objection- has also been mads that the trial
court erred in granting a motion for nonsuit against
the defendant Leland; which was made upon the
additional ground that the evidence introduced
failed to show eny carclessness or negligence upon
the part of that defendant,-.or any breach of duty
upon his part owing to the plaintiff.

[6] Section 1510 of the Penal Code provides that
when & coroner is informed that a person has been
killed, or has committed- suicide, or bas suddenly
died under such circumstances as to afford a
reasonable ground to suspect that his death hes been
occasioned by the act of another by criminal means,
he must go to the place where the body is and
surmmon not jess than nine nor more than fifieen
persons, qualified by law to serve as jurors, to
appear before him forthwith, at the place where the

body of deceased:is, to inquire into the cause of
death.

Section 1512 provides thet the  coroner may
summon & surgeon or physicien to inspect the body,
or hold a postmortem examination thereon, or a
chemist to make an analysis of the stomach, or the
tissues of the deceased, and give a professicnal -
cpinion ag to the cause of death,

If the coroner has reasonable ground to suspect that
the death or killing of a person was sudden or
unusual and of such a nature es to indicate the
possibility of death by the hand of the deceased, or
through the instrumentelity of some other peison, he
hes avthority to hold an inquest. He has latitude in
determining whether the case falls within- section
1510 of the. Penal Code. He may act upon
information, and it should not be held that simply -
because at the conclusion of an inquest it has.been .
determined thet the deceased died a natural death,
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he had no right, thereforé, to hold an inquest. (
Morgar'v, County of San ‘Diego, 3 Cal.’App. 454 [
86 Pac 720]) " . .

[7] A’ coroiter may order &n autopsy when, in his

Judgmant, “that {5 the - appropnate means of
escertaining the *214 cause ‘of death, and this he’
may do without the consent of the family of the

deceaséd, (Youhg v. College of ‘Physidians &

Surgeons, 81 Md 358 [31 L’ R. A’ 540, 32 At
1771

In the case of People v. Devine, 44 Cal 452, at
page 458, the court said: "At common law, it well
a8 under the stetute of Edward I, and*our statute.
concermng coroners whmh are but declaratory of '

.....

super visun corporis is in thc performanca of '

functions  judicial in their character (R v.” White, 3

E. & E. R. 144; Rep. Const 'Ct. So.Ca. 231; 32

Mis. R. 375); so distinctly judicial that he is
protécted under the principles which protect judiciel
officers from responsibility. in & civil action brought

by a private person. (Garnett v Ferrand 6 Bam & a

Crcss 611 )"

[8] It is presumed, i the absence of B contrary

. showing, that an’ officidl“dity has been regularly '

performed, (Morgan ‘v, Céiinty ‘of San Dlega, supra ’
Code Civ: Proc sec 1963) H

19] The evxdence offcred: by plamtlﬂ' shows that no
inquest was held in Los Angeles County. The-
performance of an eutopsy was not the hoiding of
an mquest 1t also shows that upon the arrival of the
body in Sen Franéisco plaintiff was dissatisfied with
the findings of-the autopsy surgeon -in- Los Anpeles;
that she represented that her husbend's:death wes

sudden; ‘that‘he had had'a "temble fall" She further- - -
expressed the idea that’’his death had beer ' -

occasioned by violence of some port and was not
the result—“f”-‘cif - paital ‘causes: 'Upder'-fi" the
circumstances; ther body being within: the city’ and

county of San Francisco, and within the jurisdiction -
of the deféndant»Leland; ‘and he havmg been -

informed- thattdo: ‘inquest hiad been held in’the
county of Log Angeles, arid thers Geing a question

88 to-theceuse'of ‘death® ag'expressed by the
plaintiff, the coroner acted within his' suthority ‘in .-
ordering. en -inquest "held, and:in authorizing his-*

autopsy surgeon to procecd in the usual manner.

Page 9 of 9

- Paged

The décision of thé queshon 88 to whetheran’
inquest-is - ‘necessary- rests in the sound dmcret:on of
the coroner; and there is nothmg in ‘the record to
counteract the presumphon that - he regularly ‘
performed his duty as coroner, and théfe was no
breach of any duty which he OWBd to the plamnﬂ‘

1t is our opinion that the motions for nonsuit, based
upon *215 the’ ground that the causé of action ‘was
barred” within 6né year, were proper]y granted and”
that the motion' far nonfuit as-to the defendsnt
Leland, based:" upon the groind “that the- ewdence
:mroduced in""the cmse failed to show auy ‘
carelessness * or neghgence on the part of the
defendant Leland, or’ any bregch of duty on the part
of such defendant” owing to plamtlff was " also
properly pranted, ‘We deein ‘it ‘unnecessary’ fo
discuss the other objections made by plamuff to the
judgment eritered herein.

The judgment is _afﬂrrrled"‘ _

Sturtevant, J., gnd No.ﬁrse, ActingP. T, rbbncurr‘ed.
Cal.App.I: stt 1929¢
Huntly'v. Zunch General Acc & Lmbrhty Ima Ca.’

END OF DOCUMEN-T
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e United Seates w0 exercise exclsive jurisdiction over it
he United States has waived by receding 4 part of such
us territory is-still- Precinet 17 of Sandoval Gouanty of the
fexico. * * ** (p. 896) '
d, there are.no. California cases dealing with the voting qués-
ases with respect to other matters do refer to the areas as
ere are no Federal cases on. the subject.
when the question is directly presented, the California Courts:
n original proposition, or; because of the described recessions
the Federal areas in California .Aare got areas outside the State,
‘ding thereon may qualify as California electors. In doing so,
would ot have to disturb’ their decisiobs holding that State
le within the Federal teservations. Those holdings, whose basic,
2 police and' regulatory Jaws would impair the exclusive legis-
3 the. Federal government by ‘the Constitution, are perfectly
resent theme. . : : _ :
number of. occasions, has ruled in accordance with the cases
'SOms cannot acquire. a:gzesidence for voting in California by
teservation which is under. the exclusive jurisdiction of -the:
al. Atz Gen NS4278, dated May 4, 1942*) However, these
ot th —ale established by such cases as Simks v Reese, supra.
le nor were these opinions readered after the recession of
r of spedial: jurisdiction mentioned herein Thz:t_e_fnxe, these
¢ to which they hiold that persons residing upon n:uhtarjr reset-
lusive jurisdiction of ‘the Federal government do not acquire
erein because the land is outside the State of Califqnm, are

ed, since 1946, Federal areas acquiréd for military purposes
€ State, pursuant to Governmenr Code séction’ 1_2§, have bfeu
tion thar “all persons residing on-such land” shall bave "all
hes including the- tight' of suffrage; which they might have
given.” (Par. (e), of Governmeat Code sec. 126) None of
on the voting.problem deal with this. reservation. W e do not
rnia Courts would hold that this provision is; unconstitutional
5 Fedexﬂ_al:éa;s—&;;:_not deemed t0.be within the State of Cali-
fore the persons fesiding, in. such arcas could mot meer. the
wions of being residents within the State. (Cf. Simks v. Reere,
haod, in aoy. effort to save the constitutionality of the voting
the rale of exwa-territoriality (Sinks v. Reers, 19 Ohio Se
e v. Mabry, 197 P. 2d {N1M.) 884, 893), it would be quite

88, dated Dec 20, 1933; 158 Letter Book 290, dated Juae 25, 1937.

uld also diseafraachise persons now resident within National Park
gms of the grant of cxc!l’;ive jurisdiction (Stas. 1919, p. 74, ch.
also have saved to them their civil and political rights, (24 Cal

SEPT. 19, ATTORNEY GENERAL'S OPINIONS ' 143

meaningless to bold tha only post 1946 grants of jurisdiction have reserved from
the United Stares the right”of persous living on the Federal ateas o vore, (supra,
P- 139) However, since the “reservagon” of the privilege does not rug against che

his (i.e, their) being on military dury does not preclude him, if be so desires, from
establishing residence where he is stationed” (Citing Percy v. Percy, 188 Cal 765,
768) (Berger v. Super. C1, 79 CA. 2d 425, 429; Stewars v. Kyier, 105 Cal 459,
464 — a voring case.) ) '

- To tonclude: Io view of the developments in the. concepts concerning the
acquisition of "exclusive” jurisdiction over areas within the States.either by consear,
of the States pursuant to Clause 17 or by cession for natonal purposes. the original .
idea of resulting extra-tertitoriality is oo longer valid today. Even accepting its
validity, it should not be applied to diseafranchise cirizens of the State, where both
in facr and in law the State js exercising certain jurisdiction over the areas ig ap
increasing number of respects through the Federal government's recession of juris-
diction )

Opinion No. 52-161—September 8, 1952 . .
SUBJECT: AUTOPSY—Discrerion as to need for, is vested in Coroner, whose de.

Jawful duties also discussed.
Requested by: DISTRICT ATTORNEY, SANTA CLARA COUNTY.
Opinion by: EDMUND G, BROWN, Attorney General,
Henry A Dietz, Assistant.
Hooorable N. J. Menard, District Actosney of Sapta Clara Counaty, has re-
oested the opinion of ‘this officé on the following question: '

Should the Couvnty Pachologist pecform an autopsy -when.ordered 10 do so-by

the County Coroner even though he believes the Coroner to be in error in makiog
the order? :

Cur conclusion may be summarized as follows:
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ANALYSIS .

Government Code section 27491 provides:

i {4 shaﬂ be the duty of thé coroner to investigate or cause to be in-
vsugated r.he CRISE, of death. of any pemon reporied to the cotoner as
hav:.ng been. Julled by violence, or who has. suddenly died under such dr-

- cumstances as o afford .a reasonable. ground to.suspect that his death has

"-bee.n occasmned by. the. act. of. another by eriminal means, ar who bas’

committed suicide, and of all. deaths of which the provisions of the Health
and: Safety. Code make. ic-the duty of -the coroger to siga certificates of
death. For the purpose.of such investigation he may in his discretion take
possession -of and inspect -the body: of the decedent, which shall inclnde
the power:to exliume such-body, miake or canse 1o bc made a post mortem
examination or auopsy thereon, aid make of cause to'be made an analysis
of theistomach, blood, or contents, or-organs, or dssiés of the body, and
secure professional opinions as to the resule of such post mornem exarni-

pation. He shali catisé- the informarion: secured to be reduced to writing
and forthwith filed by bim in his records of the death of the individual
He may also in his dlsl:tEnOn, if the cn.rmms:a.nces “warraot ir, hold an

inquest.””’

" Section 7113 Of the Haﬂf.h and Safery Code provides:
N s cemetexy authority. or, a licensed funeral director may permit an

N21opsy. of ;any remains in its oF his custody upon the zreceipt of & writren
guthorization ofia person. :ePrsenung lnmse.lf ito? be ‘any of the following:

* ¥ ¥ -
"(e) The coroner or other duly authorized public officer.
“A cemetery authority ot a hcensed funeral director is not Liabie for
permitting of ‘assisting in malcmg an antopsy pursiient to such authoriza-

' tion unléss it bhas ‘actual notice that such Jfepresentation is unoue”

- Secton 7114 of the Health and Safcry Code provides:

- havmg

Any person_who, pedom:s an autopsy on a dead body withour
first obtained the, written authorization required by Section 7113
of this code. i5 guilty ofa mlsdemeam:, except that this shall not be appli-
cable 10 the pe::formance of an autopsy by the caroner or other officer
authonzed by law © perform autopsies.” .
Secrion 10425 of the. Health-and. Safety Code prcrvlda

*The cextificate of death shall be made by the coroner in case of any
death occurriog- under any of the- -following circumstances:

(a)- ‘Without medical attenda.nce

(b) Dusing the coptinued abscnce of the attending physician.

(¢) Where the artending physician is upable 0 state the cause of

dead).

SEPT. 1952] ATTORNEY GENERAL'S OPINIONS

(d) Where the deceased person was killed or committed suicide.
{e) Where the deceased person died as the resulc of an accident.

(f) Under such cirumstances as to afford a reasonable ground o
suspect thar the death was caustd by the criminal act of angther.”

. The policy of the laws set foxth above is to provide a means for the dew
mination of the cause of every death. If the cause of death is not known at the time
of its occurrence, it is to be determined thereafter. Gray v. Somthern Pac. Co, 21
Cal App.'2d 240, 244 68 P.2d 1011, 1014 (1937).

» .In order to camy out the duties-of his office in the investgation of death in
accm'dmcc with the provisions of section 27491 of the Government Code al
also in carrying oug bis duties with.respect to making a certificate of death :eqnued
by secdon 10425 of the Health and .Safety..Code, it is necessary thac the Coroner
have, w1de discredion. He - may order.an autopsy when, in his judgment, that is
appropriate means of ascertzining the canse of death. This he may do without the
consent of the family of the deceased Humsly v. Zurich Generd A. & L. Ins. G
100 Cal App. 201, 213, 280 Pac. 163, 168 (1929). Within che area of his duti
the judgment of the Coroner governs. The action of the Coroper in this «
qualified only by the implied limitation that he not be grossly uareasonable, arb
wary or capricions in the exercise of his discredon.

As a point of ioformation, there can be o liability for an act required by law:
The Coroner and hiis lawful assistants in the regular performance of lawful duti
are protected from- rapons:b:hty in, civil actions brought by prvate parties. Gra
%, So. Pac. Co., 21 Cal App. 2d 240, 245, 68 P. 2d 1011 (1937); Huntly v. Zrmcb
General A. & L. Ins.. Co., 100 Cal. App 201, 280 Pac. 163 (1929).

Opinion No. 5 1-22§—Septembe1 12, 1952

SU'B]ECT AUTOMOBII.E CLUBS! Necessity for, to misintain tesecves for un-
earned dues, in the event of cancellation of liability to render specific s:nrzce,

and circumstances under which such clubs may be consideced as tmnsacﬁng
insurance and thexefure SllbjECt © gross p.temmms tax-both discussed: A

Bequested by: INSURANCE COMﬂSSIONER. '

Opinion by: EDMUND, G. BROWN, Attorney General
o Harold B. Haas, Deputy.

Honerable ]uhn B. Maloney,. Insarance Cummlssmne:r of the State of Califo
nia, has requested oiir opinion as to wliether a reserve equal to the unosed partio]
of the considerations paid by the matorists for membership in or service ofa moto
club, calculated on'a pro rata basis over the period covered by the payiment, mu
be accounted as a liability in determining whether the club is solvent.
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ROBERT DAVILA ¥ al. ‘iilaintiffé and Appeliants,

COUNTY OF LOS ANGELES et al,, Defendants
; and Responde.nts

e
l

- No, BI02701.

i Court of Appeal, S_ecoﬁd District, Division 1,
Califoinie.

Oct 22, 1996.
SUMMARY

Children of a deceased individual sued the coroner
and assoviated defendants .for damages on &
negligence thaory, allegmg that their father was
found dead in a parked cer, was transported to a
hospital where he was formally pronounced dead,
but that the coroner failed to make an adequate or
reasonable attempt to locate any relatives, and
decedent's body was thereafter cremated. Plaintiffs

elleged that, as ‘& result, they suffered emotional

distress. The trial court granted defendants
summary judgment on the grotnd that the coroner
owed no duty to plaintiffs: (Superior Court of Los
Angeles Couiity, No.: BC110154 Loren Miller, Jr.,
Judge.) )

The Court of Appeal reversed and remanded to the,
trial court with duecttons fo vacete .the summary

Jjudgment and set the matter for tnal The court held
judgment for'“t':lefendants It held- that the coroner
owed plaintiffs a mandatory duty (Guv Code, §
815.6) to. make reasonable efforts to locate the

décedent's ‘next of kin, establishied by Gov. Code. §
27471, subd. (ﬂ), and Haalth and Saf, Code §8, 7104-. ,

7104 1. At least ohe of the purposes of the statutes
13 to protect’ agamst the kind. 'of injury suffered b};
plaintiffs. Thiis,- assummg a duty existed; that duty
was breached, and the breach was the caiise of the
injury suffered by plaintiffs, At trial, the coroner
would be- required to show that he acted with
reasonable diligence in attempting to identify the
decedent's bedy and in attempting to locate a family

member, (Oplmon by Vogel (Miriam A), J; with

Ortege, Acting P. J., and Masterson, J. concumng)

Page 2 of 5

Page 1

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b) Coroners § 6&--Limbility--Cremation of
Remains Without Notifying Decedent's Next of

- Kin--Mandatory Duty.

The tria! court *138 erred in granting: summary'
judgment for & coroner and essociated defendants in
an action by e decedent's ch.tldren for emotional -
distress allegedly ceused by defendants' negligent . .
failure to notify plaintiffs before cremating - the
remains, The coroner owed plaintiffs 8 mandatory
duty (Gov Code, § 815.6) to make reasonable
efforts to locate the - decedent's next of kin,
established by Gov. Gode § 27471, subd..(a), and
Health and Saf. Code, §§ 7104, 71041 At least one .
of the purposes of the statutes is to protect Against
the kind of injury suffered: by plaintiffs:. . Thus,
assuming & duty existed, that duty .was breeched, .
and the breach was the cause: of the injury suffered
by pleintiffs. At trial, the coroner would be requlrcd
to show that he acted with reasonable diligence in
attempting to, 1dent1fy the . decedent's body -and in

. attempting to locate 2 family member

[See §. Wltldn, Summary of Cal, Law (Sth od:
1988) Torts, § 160.]

(2) Government, Tort Lisbility § 3--Grou.nds for
Relief—Failure o, D1scharge Meandatory Duty,.

For liability of a public entity to attach under Gov.
Code, § 815, 6 (1) there must be an enactment
imposing a mandatory duty, (2) the enactment must
be intended to protect.ageinst the risk of the kind .of
injury suffered by the individual .asserting liebility,
and (3) the breach of the duty must be the cause of
the § m_]ury suffered. '

COUNSEL ’
Mmhael H. Kapland for Plamuffs and Appel] gnts.

Nelson & Fulton, He.nry Patnclc Nelson and' Amber
A, Logan for Defendants and Respondents.

VOGEL (Miriam A.), ],

The issue in this case is whether a coroner owes a
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duty to e decedents children to attémpt with®

reasonable  diligence to notify the person
responsible for the interment of the decedent's
remaind before disposing of-the body. We hold that
be does. :

"Facts

Robert’ - “Davila  &nd " Arigeline  Williamson

(coI.leohvely ‘Davila) gued- the Cdiinty of Les -

Angeles, - the Lo~ Angeles"’ County Sheriff's
Depéttinént ‘and "*139 the Lis 'Angeles Cousty
Coronier :(¢olléctively . the Coroner) ‘for' démages on

a neghgenee 'theory, alieging the foll6wing” faots On.
July: ' 11; 1993, their father, Freddie" Dawla, was -

found dead' in & car.parked ©n - Peramount

BotileVard, it the City of Pardtiount, Decedent Wid =~

traispotted to” a hospltal where e wag forrnull)f
prononnoed dead, but- the Coroner faded "to' make
an adequate ‘of réasonablé attémmpt 1o “locate” any
relatives” and;‘'on August 11;+deeédent's“body wis

crefmated;: ‘Decédent hiad" told Davxla that e was -

going to’ take an extended’ mp nnd it wag this' not

until - -December 1993, “Davila”  became
concerned’ that ha hadn‘t heard fror” his father, it

which time Davila' filéd & ‘migsing pérson's repoit’
end then learned that his father had died and that his
body kad -been’ cremated. ‘As 8 result, Da\ula
suffered emotional distress.

The -.Coronet -enswered, 'ind then - movod for

summeary Judgment onthe” grotind that he owed o -

duty"+to “Davild.’ Tn hls separate’! ptatertent'’ of
undigpiited - facts, the * Coronier: recounted - the

discovery ‘6t the body, the ' fact ‘thit" the” body wes’ -
held by the‘Coroner's office for 30 days thiat 1o orie

(includidg’ Davila)contacted "the Coroners office
regardifig decedent between July” 11 and Aogust 11
conformenee with the provisions of Health and
Sefety Code section 7104, and that "[t]he Los

Angeles County Department of the Coroner -

atternpta to locate the next-of-kin to prevent the
County of Lad Angéles from' incurfifig- the’ costs™ of
chsposmon." Based .on these facte‘ ._t.he Coroner
Davila to locate or nonfy l:uma that hi§ fathef had’
died.

Davila opposed the motion, admitting all of 'the

facts relied on by the Coroner except his assertion
that his disposition of the-body wak in’compliance
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with Health and Safety Cods section 7104, and

asserting thet, under the circumstances of this- case,

the Coroner was Gbligated by statute fo- "dﬂ:gentl ;

attempt(] to notify" the next of kin. (Health & Saf.
Code, § 7104 1) Dawla supported his opposition
with evidence that he had been able to recover his

- father's personal effects from the Coroner's office,

and had found within thése effects his father‘s
Sacial Seounty card and an identification card
stating, "In case {of] accldent please no'ofy Rev.
Robert Davila, Homeé 818814-4620.  Work
213-603-6226" (Davila's then current telephone
mumbers). In decedent'’s cer (recovered from the
galvage yard where the Coroner hed it towed),
Davila found &n eddress book with Davxlas
telepbone numbers and address (elong with phone
numbers and addresaes of other reletwes)

The motlon wes granted (the tnaI court fop.m‘i.no

Judgment thereaﬁer en{ered. *140"

chussmn

(18) Didvila conterids the Coréner's oﬁice owed him"

a duty ‘to’ miske reasonable’ ‘efforts to” loeata
decedent's next-of- km We agree Co

Croveroment Code :géction 815 6 prowdes thnt
"[wlhere"a public: entity is undér-a mandatory duty
unposed by an enactment that is desngoed to protect
ageinst the risk of e particular kind of injury, the

publit entity {g-linble for én injuty of that kind”
proxunately ‘Caused’ by itg falh.u'e to. dxscharge the

duty “Unless “the publxc oritity  éstablishes that ~it -
exercxsed réasondble ‘diligence: to. dlsoharge "the

duty. {2y For habxhty to attich under thxs statute,
(1)" thére ' must be an ‘enectment unposmg a
mandatory duty, (2)- the enact
to proteet’ agéifist - the' nsk of'thé” kind “of mjury
suffered by the' individual as 5 llab:lity, and (3)

the "bréach’ ‘of the “duty must’ be*the " tause of ‘the -
injury gliffered, (Posey v, State af* Califamia (.1986) _

180 Cal App 3d 836, B48 [225 Cal: Rptr 830] D

Eriactment Impdsin§ a Mahdat'ory Duty '

(lb) Tn our case, the' exmtence of a mandatory duty )

subdivision” (a): "Whenever the ‘corofer takés

custody of a dead body pursuant to law, he or she
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shall make a reasonable attempt to locate the family
M [EN1] (Italica added) The same duty is reflected
in Health and Safety Code sections 7104 (when the
person with the duty of interment "can not after
reasonable diligence be found ... the coroner shall
inter the remains ...") end 71041 (if . within "30
drys after the coroner. notifies ‘or diligently attempts
to natyﬂ-v the person responsible for. the interment ..

the pe.rson fa:ls “refuses, or neglects to inter the
remams, the - coroner may- inter the remains"),
(Italics~ ,added) Quite, cleerly, the coroner had $:0
mandatory duty to make a reasonable attempt to
Iocate decedent's family. (Cf Morris v, County of
Marin. (1977). 18 .Cel3d 901, 906-907 [136
Cal. Rpt_r 251, 559..P.2d-606].)_ _ A

FN1 Under Govermnent Code, section 14
"[&)hall" | 18 raandatory.

To avoid this result, the Coroner contends Bock v.
County of Los-Angeles -(1983)-150 Cal.App:3d 65 [
197- Cal.Rptr. 470] compels the conclusion that no
mandatory duty exists. Not so. In Bock, where a
widow sued. the ; county -becauge the coroner:had
failed to promptly identify her husband's body and
notify ber of his death, Division Five of our court
held:: . that ' the -.coroner's ‘record-keeping'

respons:blhtles did not create a general duty to.

identify & *141 decedent or notify his family, [FN2]
(7d, at pp. 69-70.) At the time Bock was-decided,
however, Government Code section 27471 required
the coroner to "make & reasonable attempt to locate
the family [of & dead body) within 24 hours" and
provided thet, "[a]t the end of 24; hours," 'the
coroner "may embalm the body..." (Bock v. County
of Los Angeles, supra, 150 Cal.App.3d at p. 70,
italics added.) In 1984, the Legislature amended the
statute, deleted the 24-hour time period, end left the
unqualified language requiring the coroner to "make
a reasonable attempt to locate the family," In short,
Bock is no langer dispositive on this point,

FN2 Division Five nevertheless concluded
that because the coroner '"undertook to
assist” the widow, he hed assumed a duty
to do 50 in a reasonsbly diligent manner, (
Bock v. County of Los Angeles, supra, 150
Cel.App.3d at pp. 71-72.)
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1L
Enactment Intended to Protect Against Thzs Kma‘.
; of Injury

In Bock, Division Five also held that the second
requirement.. of 'Government Code section- 815.6
-that the enactment was intended to protect against
the risk of the k.md of injury suffered by the

'plamtlff-was not ' satisfied because 'the statutes

cmpowarmg the, coroner to keep and ‘transmit
various: records wezje [not] des:gned to protect
against the risk of the particular kind of injuries
alleged ...." (Bock v. County of Los Angéles, supra,
150 Cal.App.3d ‘at p. 71.) As Davila points out,
however, Bock did not consider Health and. Safety
Code sections 7104 (cnacted in 1939) and 7104:1
(enacted in 1992, nine years after Bock was
decided). -

Secnons 7]04 and 71041 are part of chapter 3
{"Custody, and Duty of Interment") of division 7
("Dead Bodies") of the Health and Safety Code.
Section 7104 of the Heelth and Safety Code
provides as follows: "(e) When no provision is
made by the -decedent;: or : where the .estate is
insufficient to provide for interment and the duty of
interment does not davolve upen any other person
residing in the state or-if*such person can . not afier
reasonable dz!:gence be found withiin the, stnte the .

person who has custody of the remains may require .

the coroner .of, the ' county.. where the .decedent
resided at time of death to taka possession. of the
remains ‘and the .coroner shall inter the remains in.
the menner provided for the, mterment .of .indigent
dead. [{] (b) A county exercising Junadmt:on over

+ the.death of en individual pursuant to Section 27491

[covermg the coronefs duty to inguire into the

27491.55 [coroner‘: nght to delegate mqulry to .
other -agencies] of the Government Code, shall be
responsible for the d:spomtxon of the remaing 142
of that decedent, If the decedent is an indigent, the
costs associated with disposition. of the remains
shall, -be bome ., by the .county .. exercising
Junsdmt]om" (Itahcs added.) Heslth ‘and Safety.
Code ‘section 7104.1, which was enacted in' 1992

(Stats: 1992 ch 1020 '§ 3.3), provides as: follows:

YIf, within : 30 days aftet the coroner- notg/" ies or
d;l;gently attempis {o notify the person responsible..
Jor the -interment- or inurnment of a decedent's
remains.which are in the possession of the coroner,
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the person fails, refuses, or neglects to inter the
remaing, the coroner mey inter the remeins. The
COTONSer may recover any expenses of the interment
from the responsible persen." (Italics added.)

Read together these statutes provide that when no
one is responsxhle for interment of -a decedent, the
coroner rmust assume ‘that’ respons:bthty end its
attendent costs. When a responmble person exists
but refuses to inter the rémains, the coroner must do
so but may recovér his expenses from the
responsible- party. According io -the Corcner; this
means the "kind of injury"- the statutes were meant
to ‘prevent. was - the "mcurnng [0f] costs [by the
County] .cf mterment of ... uncisimed - decedents "
We disagree. ‘

While the recovery of interment costs may be one
purpose of Health and Sefety Code section 7104.1,
just g the recovery of embalmiiig costd sy be one

purpose of Government Code sectiorr 27471 (Bock
v. County of Los Angeles, supra, 150 Cal. App. 3d at |

p. 70), the statutes exist for other purposes as- well’
and are -desighed to prévent other injiriés, As hes
besn noted, the ‘Legislature "is-"aware that for
* cultural and r-shglous reasons, the [mterment] or
other disposition of the: dcceased’s body is an
extremely 1mportant emotmnal catharsis for~ the
family and friends of the deceased." (Shelton v. City
of Westininster (1982) 138 'Cal.App.3d-610; 625 [
188 Cal.Rpfr: 205]: (dis. opn. of Wiener;, T.).) To
this ebd, Health“and- Safety’ Codé section 7100
provxdcs that - "[tlhe right to control the dwposinon
of the remains of a deceased person,”including the
location” and coriditions. of -intermen, urilesd other
directions have ‘been given by the'decedent, vests in,
and the duty of interment afd-the’ habﬂlty:for the
reesonable costs of" mterment of  the - remains

devolves® "upon . ‘the fullowmg i the order'named: [{;

] (1) [t]he - surviving" spouse’[;] 1 @ [r]he
surviving child or. children of the decedent
(Itahcs added) o
Had Division Fwe - considérsd the.se pcmta Bock
might ‘have ‘been décided differently. With the

additioh uf ‘Health and Safety Code’ section- 71041,

however, Bock's' views “of * the purpose - of the
statutory” schemc -are no longer cbntrullmg fWe are
satisfied :that; “today, the rights’ pranted by’ “thi

several statutes discussed abové would have o

meaning unless they are read to *143 impose upon
. the Covoner a duty to act with reasoneble diligence

" Page 5of 5

in aﬂemptxzig to identify 8 body placed +in -his
custody and then to attempt : with ressondble
diligence to locate some family member Hra
S m
The Breach Mu.s'x Be the Cause of the Iryur;v

For' present - purposes. it " undlsputed - that,
assurrung 2 duty exists in thxs cage; that. duty wag
breached and the breach was the caust of the dnjury

suffered by Davila. Having found that g duty does
exist and:‘that it is owed to Dav1la it follows ‘thit

summary judgment must be- feversed. At trial;’ the’
issues will be whéther the. Coroner acted w1th
reasoneble diligence in attempting”“to identify the
decedent's body (such as by looking at hia personal
effects) and in attempting to_locate a family member
(such. ez by picking up tbe. telephnne and calling
Davile),

Disposition

The judgrﬁ_ént- 'is’ reversed * and “the  cause' -is
remanded-to-thé trial court with directions to vacate

the summary judgment and set the matter for trial.

Plaintiffs are awardad ;heir costs of apﬁea-l.

Ortega, Acb.ng P. 1, and Masterson, I concm-rcd
144 ! ,

Cal.App.Z.Dist.,lQQS.
Davila v. County of Los Angeles

END OF DOCUMENT.
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. Estate of DENIS H ‘GRISWOLD, Deceased.
NORMA B, DONER-GRISWOLD, Petitioner and
Respondent,

, v, :
. FRANCIS V, SEE, Objector and Appellant.

' No. 508‘7881

Supreme Cou.rt of California

June 21, 2001,
SUMMARY

After an individual died intestate, his wife, es
administrator of the estate; filed a petition for final
distribution, Besed on a 1541 judgment in a
bastardy proceeding in Ohio;- in which the
decedent's biclopical father had confessed paternity,
an heir finder who had obtained an assipument of
partial ‘interest in the estate from the decedent's half

siblings filed objections: The biological.-father had-

died before the decedent, Jeaving two childreh from
his subsequent roarriage. The father had never told
his suibsequent children abotit the decedent;: but-he

had paid cowt-ordered. child support for - the -

decedent until he was 18 years old. The probate

court-denied .the heir finder's' petition. to determine’

entitlement; finding” that hé -hdd not demonstrated
that the-father was the-decedent's natural parent
pursuant to Prob. Code,"§ 6453, or that the father

had acknowledged the decedent &s bis child -

pursuant to Prob: Code, § 6452, which bars: a

natural parent or e relative of ‘that parent ‘from':

inheriting through & child born out of wedlock on

the basiz of the parent/child relationship unless the:

parent or relative acknowledged the child end

contributed to thé support or care of.the child.
(Superiorr Court of Santa. Barbara County, No.-

B216236, Thomas Pearce Anderle, Judge.) The
Court of Appeal, Second Dist, Div. Six, No.
B128933, reversed.

The Supreme Court affirmed. the judgment of the
Couit of Appeal. The court held that; since the: .

father had acknowledged the decedent as his child
and contributed to hig support, the decedent'’s half
siblings were not subject to the restrictions of Prob.
Code, § 6452, Although no statutory definition of
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"acknowledge" appeers in Prob, Code, § 6452, the
word's commen meaning is: to admit to be true or es
stated; to confess. Since the decedent's father had
confessed . paternity in the 1941  bastardy
proceeding, he had acknowledged the décedent
under the plain terms of the statute. The court also
held that the 1941 Ohio judgment established the
decedent's bidlogical father ashis natural’ parent for-
purposes of intestate succession under Prob. Code, §
6453, subd,- (b), Since the identical issue was
presented both in:the Ohio proceeding and in thig
California proceeding, the Ohic proceeding bound
the parties “*905 in, this proceeding. (Opinicn by
Baxter, I with George, C. I.; Kennard, Werdegar,
erid Chin, JJ; conclrring. Concurring opinion -by
Brown, I. (see p. 925).)

HEADNOTES

Clegsified to California Digest of Official Reports

(1a, th, 1c, 1d) Parent and Child- § 18--Parentage.
of  Children~ ' Inheritance  Rights.-Parent's-
Acknowledgement of Child Bom Out of
Wedlock:Descent and Distribution § 3-—Persons
‘Who Take--Half Siblings of Decedent. '
In & proceeding- to determine’™ entitlement to an
intestate estaté, the trial court erred in finding that -

_the half siblings.of the.decedent were precluded by

Prob. Code; § 6452, from sharing in thie intestate
estate. Section 6452 bars -a-.natural parent or a
relative of that parent from- inheriting through a
child born out of wedlock unless-the parent. or
relative acknowledged the child and contributed to .
that child's . support :or care. The décedent's
biological'. father had paid. ,court-ordered’ child
support for'the decedent until he was- 18- yesrs. old.
Although no statutory definition of ' acknowledge"
eppeais in-§: 6452, the word's common meamng is:
to admit to:be true or ag stated; to confess. Since the
decedent's: father ‘had appéared in a 1941 bastardy
proceeéding in ancthér state, where he corifessed
paternity, he had aclmowledged the decederit undér
the plain terms of § 6452. Further, even though the
father:hdd hot hed contact with the decedent and.
had 'not*told his other childfen-about hirf; the tecord:
disclosed -nd” évidence® that he disavowed® paternity
to anyorie with -knowledge’ of the circumstances.
Neither the langiuagé hor the history of § 6452 .
evinces . a ' clear intent to make inheritance
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contingent upon. the decedent's awareness of- the -

relatwe.s who tlaim an inheritance nght

[See 12 W1tkm Summary of Cal. Law (9th ed,
1990) Wills and Probate, §§'153, 153A, 153B.)

2) o Statutes - §
29--Censtruction--Language--Legislative Intent,

In statutory construction cases; & courts
fundamental task is to.ascertain the intent of the
lawmakers so es to effectuate the purpose of. the
stetute. A court begins by examining the statutory
language -giving the words their usual -and drdinary
meaning. - If- the - terms of the: statute are
unambiguous,‘ the court presumes the lawmakers
meant what they said, and the plain meaning of .the
language governa. If there is mmbiguity, however,
the court may then look to extrinsic sources,
including the *906 ostznsible objects to be achieved
and the legislative history. In such cases, the court
selects the construction thet comports most closely
with the epparent intent of.the Legislature, with &
view to promoting rather than defeating the general
purpose of the statute, -and avoids an interpretation
that would lead to absurd consequences.

(3) ' Statutes §
46--Construction--Présumptions--Legislative
Intent--Judicial Construction of Ceftain Language.” .
When legislation has been judicially construed and-
a subssquent stetute'on the seme or an enalogous.
subject uses identical or substantially. similar
language, a court may presume that the Legislature-
intended the same' construcnon, unless & contrary
intent clearly appears

{(4) Statutes §20-—Con3truction--]udicial Function.

A court may-not, under the guise of mterpictatmn
ingert quahfymg provisions not: mcluded ina statute,

(Sa Sb) Parent and . Chxld § 18--Parantage of

Children-Inheritance RJ.ghts—-Detgrrmnahon of .
Natural Parent of . Child:; Bom - Out. of -

Wedlock Descent and Dlstnbutlon § 3-—Person3
Who Take-:Half Siblings of-Decedent. R

In & progeeding to determing en_tltle,mc,ntr“tp ‘an
intestate estate, the trial court erred in. finding.that

the half siblings of the decedent, who had been .born. - -

out of .wedlock, were. precluded.by: Prob Code §
6453 (only “natural pareut“ or:relative, can inberit
' through intestate child), from sharmg in the intestate
estaie. - Prob. Code, § 6453, subd. (b}, provxdes that

Page3 of 16
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8 natural parent and child reletionship may be
established through Fam. Code, § 7630, subd. (¢), if
a court order declaring paternity was entered during
the father's lifetime. The decedent's father:. had
appeared in a 1941 bastardy proceeding in Ohio,

where he confessed paternity. If a valid judgment of
paternity is rendered in Ohio, it generally .is binding

on California courts if Ohio had jurisdiction over

the parties and the subject matter; and the parties

were given reasonable notice and an opportunity to

be heard. Since the Ohio bastardy - proceeding

decided the identical issue presented in this

Californie proceeding, the Ohio proceeding bound

the perties in this proceeding. Further, even though

the decedent's mother initiated the bastardy

proceeding prior to adoption- of the Uniform

Parentage Act, end all procedural requirements of
Fam, Code, § 7630,-may not have begn followed,

that judgment was still binding in this proceeding,

since the issue adjudicated was identical to the issue -
that would have been presented in an action brought

pursuant to the Uniform Parentage: Act.

(6) Judgments . § -~B6-—-Res. Judicata--Collateral.
Bstoppel—-Nature . of Prior - -Proceeding-iCrhninal.-
Conviction;on. Gu:lty Plea,.

A trial *907 ‘court in a civil proceeding may not
give collateral estoppel effect to- & criminal
conviction involving the . same issues if: the
conviction: resulted from a guilty plea, The issue of
the defendant's guilt was not fully litigated in the
prior criminal proceeding; rether, the ples bargain
mey reflect nothing more than & compromise -
instead of an- ultimate determination of his or her
guilt. The defendant's due process-right to a civil
hearing thus outweighs any .countervailing need to
limit litigation or conserve judicial resources.

{7y Descent and Distribution= § 1-Judicial
Function,

Succession of estates is puzely B matter of statutory
regulation, which cannot be chenged by the courts.

COUNSEL

Kitchén & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appellant.

Mullen & Henzell and'Law;éﬁde T. Sorensen for
Petitioner and Respondent.
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BAXTER, J.

Section 6452 of the Probate Code (all statutor"y,-- '

references .are to this code. unless otherwise

indicated) -bars a "natural parent" or a. relative of .
thet parent from inheriting through-a child bomn out .

of wediock on the basis of the -parent and _child
relationship unléss the parent or relative

"acknowledged the chiid" and "contributed to the .

support or the care of the child," In this case, we
must determine whether section 6452 precludes. the
half siblings. of a child bom -out of .wedlock from
sharing +in the child's -intestate estate where the

record is undisputed that.their father appeared in en.

Ohio court, admitted paternity of the child, and. paid
court-ordered child support unti] the child was 18
years. - old. Although  the s father and the

out-of-wedlock - " child apparently never met or

communicated, and the half siblings did not learn of

the child's’ exjstence unti| after both the child and |

the father died, there is no indication that the father
ever denied paterm'ty or knowledge of the out-of-
wedlock child to persons who were aware of the
circumstances,- - - -

Since succession to cstatcs is 'purely a matter of

statutory regulation, our resolution of this .issue.

requires that we ascertain the intent of -the
lawmalers who enacted section 6452, Application
of settled principles -of statutory *908 construction

compels us to conclude,: on this ' uncontroverted.

record, that-section 6452 does 'not bar . the half
siblings from shanng in the decedent's egtate,

g : Factual and Prccedural Backgrouud !

Dem'sAH:: Griswold dledzmtestate m_19_96, survived .

by bis- wife, A Norma;., B:- Doner-Griswold,
Doner-Griswold. petitioned - for and received letters
of administration - and- authority-- to administer
Griswold's -modest ~estate, congisting entirely of
separate property. D

In 1998, Doner-Griswold filed & petition for final

distribution, proposing a distribution of estate
property, after payment of attomey's fees and costs,
to herself as the surviving spouse and sole heir,
Francis- -V. See; a self- ' described "forensic
genealogist”’ (heir hunter) who had. obtained. an

assignment: of partial interest:in the Griswold estate -

from Margaret Loera and Deniel Draves, [FNI)
objected to the petition for final distribution and

filed & petition to determine entitlement to
distribution.

FN1 California permits heirs to assign,
their interests in en. estate; but such
.assignments are subject to- court scrutiny.
(See§11604) .

See and Doner-Griswold stipulated to the following
background facts pemnent to See's entitlement
petition.

Griswold was bo,l"n' out_of ..chlock lo Betty Jane

. Morris on July 12, 1941 in Ashlend, Ohio. The .

birth certificate listed his name as Denis Howard
Morris and identified Jobn Edward Draves of New
London, Qhio &s the father A week after the birth,
Morris filed & "bastardy complamt“ [FN2] in the ..
juvenile court in Huron County, Ohio and swore
under oath that Draves was the child's father. In
September of 1941, Draves appeared in the
bastardy . proceeding and “confessed.in Court that
the charge of the plaintiff herein is true " The court,.
adjudged Draves. to.ibe, the “reputed father" of the

" child, end ordered Draves ‘to pay medical expenses

related to, Morris's pregnancy es well as $5 per week,
for child . -support. and maintenance, Dra\ges
complied, and for 18 years paid the court- .ordered
support-to the clerk of the Huron County ¢ourt.

FN2 A :"‘bastﬁrdy proceeding” is an archaic

term for & paternity  suit. (Black's Law

- Dict, (7th ed. 1999) pp. 146, 1148.)

Tenie i rr
LR A

Morris married Fred Griswold in 1943 and moved
to California. She began to;refer to her son as
“Denis Howard Griswold," a name:he used for the

rest of ;his life. For many years, Griswold believed

Fred Griswold was his, father. At some point in
time, either after his mother and Fred Griswold *909 .
divorced in 1978 or after his mother died in 1983,
Griswold. learned that” Draves was: listed as his.
father on-his birth certificate.- So -far as -is known, .
Griswold mede no attempt to contact Draves or
other members of the Draves family,

Mennwhfle.— at ’éoma,..point' after Grié;a’prbld's birth, -
Draves married in Ohio and bad two children,
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Margaret and Daniel. Neither Draves nor these two
children had eny communication with Griswold,
end the children did not know of Griswold's
existence until after Griswold's death in 1996,
Draves" died in ‘1993, His ldst will and testament,
dated July 22, 1991, nmadé no mentios of Griswold
by name or ‘other reference. Huroh Coutity probate
documents identified Draves's surviving spouse and
two children-Margaret and Daniel-as the only heirs.

Baged- upon the foregeing -facts, the probate court
denied’ See's’ petiticrl to determine entitiament.’ In
the courfs view, See had not demonstrated that
Draves was Griswold's "natural parent” or that
Draves "uclmowledgsd" Griswold 2g his child &5
required by secnon 6452 :

The Court of Appeal drsagreed on buth points &nd
reversed the order of the probate court. We grented
Doner- Gnswold's petmcm for Teview,

* Discussion

{1a) Denis H, Griswold died Without a will, and his

estate’" congists ‘solely of separate = property.
Conséquently, the intestacy nrzles codified at
sectioris 6401 and 6402 are implicated. Section-
6401, subdivision (c) provides - that ‘a survmng
spouse's” share of intestate "separaté property is-
one-balf “[w]here ‘the ‘decedent leaves no-issué but
leaves @ parent or parents or their issue or the issue
of either of them." ' (§ 6401, subd. (c}(2)(B):)
Section 6402, subdivision (c) provrdes that the
portmn of the intestate estate not passing to the
survivifig~ spouse under " section 6401 DRESES 86
follows: "If there 13 no survwmg issue or parent, to
the issue of the parents or either of them, the issue
taking equally if they are all of the same degree of
kinship to the decedcut

As noted, Griswold's mother (Betty Jane Moms)
and father” (Tobn Draves) both *predecessed - him.

Morris™ had’ do issué other than ‘Griswold ' and '

Griswold- hn'nself 1eﬁ fo issué. Based on thesc facts,

Sese contends that DDner-Gnswold is “entitled to -

one-half of Griswold's estaté ‘and that Draves's issue
(See's‘asgignors; Margaret and Daniel)-are entitled
to the othe.r half pumuant to se.chons 6401 and 6402,
Because Gnswold Wwag bom ‘out of ‘wedlock;-three
additional Probate Code provisions-section 6450,
section 6452, and section 6453-mu3t be consrdered
*910- ’ :

v

'

- (by ‘mssignment)
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Page 4

As relevant here, section 6430 provides that "a’

relationship of parent and child exists for the

purpose -of “determining infestate succession by, -
through, or from & person"-where "[t]he relationship -

of parent and child exists between s person and the
person's natiral parents, regardless of the’ marital

- status of the natural parenté: " (Id subd: (a) )

Notwithstanding sect]un 6450's’ general recoguition -
of a pareit and child relatichship in ceses of

unmarried naturdl parents, section 6452" restricts the
ability of such perents end their relatives to inherit
from & child as follows:* "If -a'child is born out of
wedlock, neither s natural parent nor a relative of
that parent inherits from or through thé child on the

basis of the paieiit and child relationship between -

that parent - and the child  unless both of the

following requirements -are satisfied: [§] (a) The
parent or a reletive of the parent acknowledged the

child, [f) (b) The parent or & relative of the parent

contribiited to the support of tha CcBré of the child."

(Italics. added) :

Section 6453, in turn. amculates the criteria for
determining whether a person is a "natural parent"
within the ‘'meaning of isections: 6450 and 6452 A
more detailed discussion of- section 6453 appears
post, ntpartB i
It is undxsputed here that ‘gection 6452 govemns' the
determination - whether Margaret, Daniel; and -See”
gre  éntitled
Griswold. Tt i also "uncontroverted that: Draves
contributed court-ordered child support for 18
years, thus satisfying. subdivision (b) of section. 6452
At issue, however, is whether the record
establishes all the Temaining requirements of section
6452 "as° a matter of law: First, 'did Draves

acknowledge' Griswold within tbe-! meaning -of

section 6452, subdivision (a)? Second, did the Ohio

judgment of reputed patemity establish:Draves as:

the natural parent of Griswold within ~the
contemplation of sections 6452 and 6453? We
addresa these i rssues m order.

s

As indicated, scctton 6452 precludes a natural
parent or- & relative of-.that parent from inheriting -

through'a child born out of wediock unless. the
parent or relative "acknowledged the child" {/d.;
subd, (g).) On review, we must determine whether
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Draves
contemplation “of the statute by confessing to
paternity in court, where the record reflects no other
acts of acknowledgement, but no disavowals either,

{2) In stetutory construction cases, our fundamental
task is to ascertain the intent of the lewmakers so as
to effectuate the purposé of the statute, (Day v. City
‘of Fontana (2001) 25 Cal.4th 268, 272 [*911105
CalRptr 2d 457, 19 P.3d 1196).) "We begin by
examining the. statutory language giving the words
their usual and ordinary meening." (fbid,; People v.
Lawrence (2000} 24 Caldth - 219, 230 ({59
Cal.Rptr.2d -570, 6 P.3d 228].) If the terrs of the
gtatute arg unambiguous, we presume the lawmakers
meant what they said, and the plain meaning.of the
language govems. {Day v. City of Fentana, supra,
25 Cal.4th at p. 272; People v. Lawrence, supra, 24
‘Cal.4th at pp, 230-231) If there is ambiguity,
however, we may then look to extrinsic sources,
including the ostensible objects to be achieved and
the legislative history. (Day v. .City of Fontana,
supra, 25 Cal4th at p. 272.) In such cases, we "'
"select the construction that comports most closely
with ‘the epparent intent of the Legislature, with a
view to promoting rather than defeating the general
purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” ' " (Jbid.)

(1b) Section . 6452 does not define the word.

"acknowledged." Nor does any other provision - of
the Probate Code. At the outset, however, We may
logically infer that the word refers to. conduct other
than that described in subdivision (b) of section
6452, ie.; contributing to the child's support or
care; otherwise, subdivision (a) of the statute would
be surplusage and unnecessary.

Although no stsitutory definition appears,:  the
common meaning of “acknowledge " iz "to admit
to be true ot as steted, confess." (Webster's New

World: Dict, (2d ed. 1982) p. 12; see Webster's 3d .

New Internat. Dict. (1981) p. 17 ["to show by word
or. act that one has knowledge of and agrees to (a
fact or fruth) ... [or] concede to be real or true ..,

[or] admit"]).) Were we to ascribe this common.

meaning to the statutory language, there could be no
doubt that section 64525
requirement is met here. As the stipulated record
reflects, Griswold's natural mother initiated &
bastardy proceeding in the Ohio juvenile court in
1941 in which she alleged that Dreves- was-the

acknowledged Griswold within  the-

acknowledgement

Page 6 of 16

‘Page 5

child's father. Draves mppeared in that proceeding

and publicly " confessed" that the allegation was

true, There is no evidence indicating that Draves

did not confess knowingly and' voluntarily, or that
he later denied paternity or knmowledge of Griswold
to those who were aware of the circumstances.:
[FN3] Although the record establishes that Draves

did not speak of Griswold to Margaret and Daniel,

there is no evidence suggesting he sought- to
actively conceal the facts from them or anyone else.

Under the plain terms of section 6452, the only

sustainable conclusion on this record is that Draves
acknowledged Griswold.

FN3 Huron County court documents

indicate that at.least two people other than

Morris, one of whom appears to have been

a relative of Draves, had knowledge of the
+ bastardy proceeding,

Although the facts here do not appear to raise any
ambiguity ‘or uncertainty as fo the statute's
application, we shall, in an abundance of caution,
*912 test our conclusion against the general
purpose’ and legislative history of the statute. (See
Day v. City of Fontana, supra, 25 Cal.4th at p. 274,
Powers v. City of Richmond (1995) 10 Cal.4th 85,
93 [40 Cal Rptr.2d 839, §93 P.2d 1160].)

The legislative bill proposing enactinent of former
section. 6408.5 of the Probate Code (Stats. 1983, ch.
842,-§ 55, p. 3084; Stats, 1984, ch: 892, § 42, p,
3001), - the first modern statutory forerunner to
seofion 6452, was introduced to effectuate the
Tentative Recommendation Relating to Wills and
Intestate Succession of the Celifornia Law Revision
Cormunission - (the Commission). (See 17 -Cal, Law
Revision Com. Rep. (1984) p. 867, referring to 16
Cal. Law Revision Com. Rep. (1982) p. 2301)
According to the:.Commission, which® had been
solicited by the Legislature to study and recommend
changes -to the then exisiing Probate Code, ths
proposed comprehensive legislative package to
govern wills, intestate succession, and related.
matters would "provide rules that 'are more likely to.
carry out the intent of the testator or, if a person
dies without a will, the intent a decedent without a
will- is most~likely  to have had.™ (16 Cal. Law
Revision. Com: Rep., supra, at p: 2319,) The
Commission eiso advised that the purpose of the
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legislation - was to "maké probate more efficierit and
expeditious." “(Ibid:y ‘From all that eppears the
Legislature shared  the Commisgion's viewe in

enacting the Iegmlenve bill 6f which former section
6408.5 wes e part. (See 17 Cal Law Révision Com.-

Rep., supra, Bt p, 867

Typically,” dxs'putes
aeknowledgement of:a child: born’ out of wedlock

involve factual assertiong that are mede by persons'

who, .are’ hkely to’ have . diréct financial interests in
the child's ‘estate and that relate t6 events’ oecurrmg
long before the chiid's death. Questions’ of
credibility must be resolved without the child in
court to corroborate or rebut the claims of those
purportmg to have thnessed the parent's statements
or conduct eonoermng the -child. R.eeogmnon ‘that
an.m-court edrmsston of the psrent ond chtId
acknowledgement under section’ 6452 would teid to
reduce litigation over such matters and thereby
effectuate the legislative objective to "make probate.

more efficient and “expedmous " (16 Cal Law °

Revision Com Rep supra at p, 2319)

Additiotially, E‘-Onsﬁ'umg the- acknowledgement &

requtrement to'-be met in circumstances such -as
these ig¢ neither- tllogzcal nor absurd with respect to

the -ntent of en- intestate decedent. Put another way;”

where a parent willingly acknowiedged paternity in’
an action initiated to establish the parent-child
relationship andthereafter-was néver heard to° detiy

guch relattonshlp (§ 6452; subd. (a)}, &hd -wheré that -

parent paid all ‘court- ordered suppert for that child
for 18°years. (rd subd-(b)), it*cannot bé said that
the partzc:patlon *013"0f ‘that parent or his relative
in the"estate of the deceased child i8 eithér (1)'so’

illogical ‘that it cannot represent the.infent that one’
without @ will is-most-likely to have had (16 Cal. -
Law Revision Coiti. Rep., supra,-at-p. 2319)ar (2

"so absurd s to ‘make it manifest that” tt could” fiot

have .been’ mtended"‘by the: Leglslature (E.rtate of
De Ctgaram (1907)“150 Cal: 682,688 {89 PR3P
{constriing Civ.-Code; former § 1388 as entitlirg-

the 1llegrtxmete half sister of “'an’ 111eg1tunate )

decedefit”t0. inherit’ kér’ entire” ‘intestate separate
praperty to’ ‘the exelusxou of the’ decedent‘s survwmg
husbend]) Ceo T Ee i .

There 15 ! dearth of case law: pettammg to seetmn; N
6452 or its predecessor statutes; but what little there” -
is - supports the ~“foregoing comnstruction. "Notably, .

regardmg parental
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Lozana v. Scalier (1996) 51 Cal.App.4th 843 [59

Cal.Rptr.2d 346] (Lozano), the’ orﬂy prior decision

directly addressing section 6452's acknowledgement '

requxrernent déclinéd to read the statute as
necessitating more than what 1ts plam terms cgll for.

In Lozano, the issue was whether the trial “ court ~
erred in allowmg the plaintiff, who was the' natural -

father of & lo-month-old ¢hild, to pursue_a wrongfu]
death ection ‘arising out of the child's’ accidental
death., The ' wrongful death statute prov1ded that'

where the ‘décedent’ left rio spouse or child, such an .
actlon may be brought by the persons "who would '

.....

intestate * sueeess:on " (Code Civ. Proc., § 377.60,

subd. (a);)'Becausé the ‘child hid béen born out' of

wedlock, the plainitiff had no right to suctesd to the ™" -

estate uniess he had both "acknowledged the chxld il
and “contnbuted to the' support or,the care of the
child" as required by section 6452.. Lozano’ upheld
the tridl court's finding of acknowledgement in light
of evidence in the record that - the  plaintiff had
signed-as “"Father® on"a medical form five months
before the child's*birth’ and 'had repestedly told
family membets: and othérs that he was® the chtld‘
father. (Lozano suprd; 51 Cal. App 4th at PP 845
848

Significantly, Lozano rejected arguments that an
scknowledgement under Probate:Code sectiofi 6452

must be (1) witnéssed writifig and (2):inide after - -

the child wes borri“so that the childis tdenuﬁed In-

doing 50, Lozaro initially noted thers Were no sgch™*

requitements on' the: face of the statute, ‘(Lozano,
supra, 51"Cal.App.4th at p. 848.) Lozaho next

looked to. the- history of the statute and made two -
observetions in declining to read' siich tefmis-into the

statutory language. First, even though _the
Legtslature had prekusly required . & witnessed

writing in cases wherg an’ tllegtttmate -child sought
to inherit from the fathers estate, it repealed such

requiremerit . in’ 1975 in an apparent effort to ease

the evidentiary’ proof of “ the psrent—ehﬁd

relattenshtp (Ibid:y Second,” “Gther” ptatutes ' that

required & parent-chtld re}etlonsh1p expressly;_
eeknowledgement
requirements for the hssertion of certain other nghts
or- privileges: (Set id. at'p. “849, citing *914dee;_
Civ. Pfoo.; §-376, subd. (c),- Health & Saf, Code, §
102750, & Fain. Code, § 7574.) Had the Législature ‘
“wanted .to -imposé more Biringent requirémerits for* '
en scknowledgeinent inder section 6452, Lozaro”

contained ~  more  : formal
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reasoned, it certpinly had precedent for doiilg so. {
Lozano, supra, 51 Cal.App.4th at p. 849.)

Apert from Probate . Code- section 6452, the
Legislature  had prevmusly .imposed . . en
acknowledgement requirement in the. context of a
statute: .providing that & father could legitimate a
child born, out of -wedlock for all purposes. "by
publicly acknnwledgmg it as 'his. own,".(See Civ.

" Code; former § 230.) {FN4] Since that statute dealt

with an analogous subject and employed 2
substantially similar phrase; we .address the case law
construing that legislation below,

FN4 Fdzrmcr" gection 230 of the Civil Code .
provided: "The father of an illegitimate

child, by’ pubhcly acknowledgmg it as his
" own, receiving it as such, with the consent
of lus wife, if he is marncd intd his family,
and - otherwise ‘treating it as if!it were. a
legmmate child, thereby, adopts it ag such;

and ‘such child is thereupon deemed for all

purposes legmmate from -the . tune of itg
birth; The foregoing provxmons of this

Chepter do not apply to such-an adoption.” .

(Enacted 1 Cal. Civ. Code.(1872) § 230, p

68, repcaled by Stats. 1975, ch. 1244, §3. '

p. 3196.)

In .. 1975, the Legislature enacted
Cahformas Wniform Parentage Act,- which
abolished the -concept of legitimacy and
replaced it with the concept of parentage.
(See - Adoption. . of . Kelsey S (1992) 1
Cal4th 816, 828-829 [4 CelRptr.2d 615,
823 P.2d 1216).)

In. Blythe v..Ayres (1852) 96 Cal. 532,31 . 915],

decided. over: a.century ago, ‘ihis court determined
that the word .'acknowledge,", as it appeared , in

former section 230 of the.. le Code,--had o

technical meaning, (Blythe v. Ayérs, supra, 96 Cal,
at p. 577.) We therefore employed the word's
common meaning, which was " 'to own or adnit the

knowledge of! ".(Ibid. [relying .upon.- Webster's:

definition];. see also Estate, of Gird (1910) 157 Cal.

534, 542 [108.F, 499].)-Not only did that definition -,

endure in case lew addressing legmmanon (Estate

of Wilson (1958) 164 Cal.App.2d 385, 388+ 389 [.

330 P.2d 452); see- Estate of .Gird, supra, 157 Cal.

at pp. 542- 543), but, as discussedr_lt_he__word retaing
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virtually the same meaning .in general: usage
todey-"to admit to be true.or as stated; confess."”
(Webster's New World Dict., supra, at p. 12;:ses
Webster's 3d New Internat: cht » Supra, atp l?)

Notably, the declsmns construmg former section
230 of the Civil Code indicate that its pubhc.
acknowledgement requirement would have been
met where a father made a single confession in
court to the peternity of & child. .

In Estate of McNamara (1919) 181 Cal, 82 [183 P.
552, 7 A.L.R. 313), for example, we were emphatic
in recognizing that a single unequivocal sot could
satisfy  the acknowledgement requirement . for
purposes of statutory legitimation. Although the
record in that cese had .contained additional
evidence of  the: father's” acknowledgement, we
focused our attention on his *915 one act of signing
the birth certificate and proclaimed: A more public
ackuowlcdgem-t than the act of;[the; decedent] in
signing the child's birth ceruﬁcate -describing
himself as the father, it would .be-:difficult to
imagine." (Id. at pp. 97-98.)

Similarly, in Estate of Gird, supra, 157 Cal. 534,
we indicated in dictum that "a public avowal made
in ithe courts" ‘would constitute a--public. -
acknowledgement undar former .section 230 of the
Civil Code. (E,s-.fate af Glr‘d supra, 157..Cal, at pp.
542 543 )

Fmally, in Pong v Young (1947) 80 Cal. App.2d
391 [181 P.2d 741}, & man's admission of paternity.
in & verified pleading,-made in en action seeking to
have the man declared the father of the ¢hild end-for -
child support, was,found to have satisfied the public

acknowledgement requu‘ement of the: legitimation .
statute: (/d. at pp. 393-394.) Such admission- was -
also deemed to constitute en -acknowledgemént

under former Probate Code section 255, which had

alfowed . illegitimate. Chlldl‘en to inberit- from their-
fathers .under- an",acknowledgament requirement that’
wag even more siringent thar’ that contained in’
Probate Code.section 6452, [FN5] {Wong v. Young, .
supra,.BO .Cal.App.2d at p. 394; see also-Estate of.-

De Laveaga (1904):142 Cal. 158, 168 [75:P.. 790]-
[indicating ‘in . digturn” that,. under s - predecessor. to
Probate:. Code - -section--255, father -sufficiently
acknowledged an illegitimate child.«in a single
witnessed writing declaring the child as hLis son}.)
Ultimately, however, legitimation of the child under
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former section 230 of the Civil Code wes not: found

because . two .other of the stanite's exXpress -
requirernents, i.e., receipt of the child info the™

father's family and the father's otherwise treating the
child as his legitimate child (see ante, fn, 4), had

not been established, (Wang W Young, supra, 80 B

Cal. App 2d st p. 394, )

FNS Section 255 of the former Probate
Code provided in pertinent part: " ' Every

illegitimate  child, whether bom or’

conceived but unborn, in the event of his
subsequent -birth; is an heir of his-mother,

-end- algo of the persun who, “in writing, -

gigried " in.-.the . presencé of -a competent
.witness; -dacknowledges himself toc be the
father; and -inhérits his or. her‘estate, in
. whole or-in‘part, as the case may bé, in the
sameé manner .45 if he Bad been bofn in
rlawful: wedlock ...'" (Estate of Ginochio

1974y . 43 - Cal.App3d . 412, 416" [117

- Cdl:Rptr, 565), italics omxtted)

Although- the- fore'goixlg“authorities did not involve
section’ 6452, theit views -on  parental
acknowledgement.-of out-of-wedlock -children were
part of the legal landscape when the first modera
statutory forerunner to-that.provisiod was enacted- in

1985. {See former § 6408.5, added by Stats. 1983, .

ch, 842, § 55, p. 3084, and amended by Stats. 1984,
ch, 892,"-§ 42, p.-3001) (3) Where, as here,
legislation has been - judicially’ constmed ‘and " &

gubsequent statute’ on. the. sameé- or. an esalogous

subject - uses- identical . or substantielly similar
language, we mdy presume that .the Legielature
intended the *916 same construction, unless ‘&
contrary’ intent clearly appears. (In re Jerry R,
(1954) 29 -Cal.App.4th 1432, 1437 [35. Cal.Rptr 2d:
155); .sée. alsé People v. Masbruch (1996) 13
Cal.4th “1001, 1007 [55 Cal Rptr :2d 760, 920 P.2d
705Y Be’irldge :Farms .U v, “Agricultural - Lébor
Relations - -Bd: (1978)- 21 Clale 551; 557 [147
Cel.Rptr, ' 165,580 P2df 6631.) (lc) Since no

eviderice “of+a cohtrary mtent clearly appears, we

may® reasonably -infer that the"“types = of
acknowledgement* formierly deemed . sufficient 'for
the legifimation: statute’(and former §:255;%6s well)
suffice for purposes of mtestate successmn under
section 6452 [EN6Y o :
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FN6 Probate ~Code section .- §452's

acknowledgement requirement differs from'

that found in former section 230 of the
Civil. Code; in‘that section 6452 does not

require e parent to “publicly" acknowledge -

e child bom out' of wedlock That
- difference, however, fails 10 accrue to
_Doner-Gnswolds benéfit. If anything; -it

supgests * that- the acknowledgement
contémplated in dection 6452 encompesses

& broader spectrum of conduct than that
associated with the legitimation statute.-

Doner-Griswold disputes whether the
acknowledgement requiréd by Probate Code section
6452 may be met by & father's single act of
ackhowledging r child in ‘éourt,' In her view, the
requirernént’ contemplates & situatmn where the
father” establishes an' ongoing .paréntal reletionship
with the child or otherwise acknowledges the child's
existence to’his subsequent wife and:children. To
support this contention, ‘sheé relies on three other
suthorities addressing ' acknowledgement under
former ‘section 230 of the Civil Code: Blythe v.
Ayers, supra,; 96° Cal: 532, Estate of Wilson, supra,
164 Cal.App.2d 385, aud Estate of Maxey (1967)
257 Cal. App.2d 391 [64 CalRptr. 837]

In Blythe v, Ayres, supra;, 96 Cal, 532 the father
never saw his illegitimate-child because she resided
in another country with her miothér. Nevertheless,
he "was garrulous upon the subject" of his paternity
and "it was his commen topic of conversation." (/4.
et p; 577.) Not only did the Tather declare the child
to be his child, "o all persons, upon ell otcasions,"
but at hig request the child was named and baptized
with his surname. (/bid) Besed on the foregoing,
this coutt. remarked "that ‘"it' cculd- almost be held
that he"shotted - it from the house-tops" (/bid.)
Accordingly, we concluded that ‘thé father's public
acknowledgement -under former section 230 of the
Civil Code could "hardly be considered debatable.”
(Blythev Ayre.s' supra 96 Cal. atp 577)

In- Estate af* Wd.s'on, .s'upra, 164 - Cal, App 2d 385
the evidence . showed- “that “the’ father:' had

acknowledged to his wife- that hie was the father of‘d
child’ bom to another womean. (Jd.-at p:; 385,

Moreover; he had introdiiced the child a8 ‘his own
on many occasions; incliding at* ‘the funeral of his

mother, (Jbid.) In light of such evidence, the Court
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of Appeal upheld the trial court's fmdmg that the
father had publicly acknowledged the child within
the contemplation of the legitimation statute. "7

In Estate of Maxey, supra 257 Cal, App.2d 391
the Court of Appeal . found ample . ev1dcnce,
supporting the trisl court's determiriation that the
father pubho]y acknowledged his 1llegtttmate son’
for. purposes of legitimation. The father had, on.
several occasions, visited the house where the child

. lived with his mother and asked about the child's

school attendancé and . genernl welfare (fd.- at p.

397.) The father elso in the presence of others had
asked for permission to take the child to hig. .o0Wn.
home for the summer, and when that request was
refused, said that the child wes his son and. that he
should havé the child part of the tire. (Ibzd) In
addition, the father had adiressed the child as his
son in the presence of other persons. (/bid.)

Doner-Grtswold correctly points out that the
foregoing. decisions illustrate the pnnclple that the
exustence of aclmowlodgcment must be dectded on’
(1924) 193 Cal 225, 277 {223 P 974]) In those
decisions, bowever, the respective fathers hed not
confessed . to paternity in & legal . action.
Consequently, the courts-looked to what other forms
of public acknowledgement had been demonstrated

. by fathers. (See also Lozano, supra, 51 Cal, App.4th

843 [exemn:ung father's acts both béfore and after
child's; birth in asoertammg acknowledgement under
§ 6452] )

[

That those doctsmns rccogmzed the valtdrty of"

Page 10 0f 16

Page? .

Doner-Griswold's authorities . do not persuade us
that section 6452 should ‘be read to require that a
father have personal contact with  his
out-of-wedlock, child, that he make purchases .for
the child, that he receive the. child into his, home and
other famlly, or-that he treat the Ghlld 88 he does his
other children, First and foremost, the language of

" section 6452 does not support such requtrements ‘

different forms of acknowledgement should not, o

detract from the wetghtmess of a father's in-court
acknowledgement of & child in an action seekmg to
establish . the existence of .a .parent and child
relatlonshtp (See’ Estate of Gird, supra, 157 Cal ‘at
pp. 542-543; Wong v. Young, Supra, 80 Cal App 2d
at -pp. 393- 394) As, aptly noted by the Court of
Appeal below, such an aolcnowledgement is &
critical one that typtoally leads to & paternity
judgment and a Jegally enforoeable obligation of ..
support, Accordmgly, such acknowledgcmente'
carry as muoh if not greater, mgmﬁcance then thoge
made to certain select- persons (Estale of Maxey,
supra, 257 Cal.App. 2d .t p. 397) or "shouted ...
from the house—tcps K (Blythe . Ayres, supra,, 96
Cal. at p: 5'77) o

v I3

(See Lozana, supra, 51 Cel.App.4th-at p. B48) (4)
We may.not, under the guise of mterpretetton, insert
qualifying: provisions not included in the statute. (
California Fed. Savings & Loan Assn. v. City of Los
Angeles (1995) 11 Cal.4th 342 349 [45 Cal.Rptr.2d
279,902 P.2d 297] }

(1d) Second “even though Blythe v. Ayres, supra,
96 Cal, 532, Estate of Wilson, supra, 164 -
Cal.App.2d 385 and Estate of Maxey, supra, *918
257..Cal, App 2d 391, vnnously found such factors
significent for purposés’ of lepitimation, their
reasoninig gppeared to flow directly from the
express terms of the oontrollmg statute. In contrast
to Probate Code section 6452, former section 230
of the Civil Code provided that the legitimation of a_
child born ‘out of wedlock was dependent upon '
three distinct conditions: (1). that the father of the

child "publicly acknowledgle] it as his own"; (2)
that he "receive] it as such, with the’ consent of his
wife, if be is married, into, lns family"; and (3) that

he "otherwise trest[] it Bs if it were & Ie tttm__ate’
g

child." (Ante, fn. 4; see Estate of De Laveaga, supra

, 142 Cal. at pp, 168-169 [mdtcettng that .although
father acknowledged his illégitimate son in a single
witnessed  writing, " legitimation . statute was not
satisfied because the father never recetved the child

into his farnily and did not treat the child as if he .

were legtttmate]) That the - legtttmetmn statute
contained. such expllolt requirements, while sectton"
6452 . requtres only . a- natural _parent's
acknowledgement of the Chlld and ocntnbuoon :
toward the .child's support or’care, strongly suggests".
that the Leg1slature did not .intend for the latter
provision to mirror the former in all the pertlculars
identified by Doner-Griswold. (See Lozano, supra,
51 Cal. App.4th at pp. 848- 849, compare with Fam,
Code, § 7611, gubd. (d) {a mén is “presumed" to be
the . natural father of a child 1f “[h)e receives the .
child into l.us home and openly holds out the child
as-his natural chtld”] ) - ;

In an, att_emp_t to negate the sig-'niﬁ_cencc of Draves's
in-court. confession’ of paternity, Doner-Griswold
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emphasizes, the circumstance that. Draves did not-

tell “his two other childrén of Gnswold's existence, |

The rocord here however stands in_sharp contrast’

to the piimary authonty sbe offers on. tlns pmnt.

Estate af i Ba:rd .s'upra, 193 Cal 225, held there was_
']

cage, the decédent ndt only failed. o tell hxs
relatwes family friends, and business essociatés of
the chlld (193 Cal. at p, 252), but he affirmatively
denied pate.mlty to & haif brother. and to thie. family

coachmau (i, at B 277) In oddxt:on the. .deoedent’

aid  the chlld's _mother mi quoraded
ﬁcnh L\s nmno thie) ;

Baird stated
be’m)een a8’ mero

acknowledge. patem1ty . Lo willfil .
rmsropresentatlon in regard “ ity in such
mrcumstances" theré, miust " bo no purposeful '

concealment _of thé fabt of” patemlty i (Ia' at p.

276 *919

Unllke the s:tuoﬁon ifi Estate of Baird Draves

Theie 16 6o owdonce that DlB.VBH there.aﬂer %
dxsclnunocl hm rolatlonshlp to Gmwcld o peop}e

§

despite 'of patermty in

cotitestéd-  “heafing idid”
acknowledgement sufficient to. allow’ ai

child to inherit under section 255 of the former
Pro‘bate Code (Soe' diile, fn -5.) Although ‘h court
poted ' that' the decedéiit” ultimately paid ‘the child

e 4 hig relahonsh.lp 10 the chxld' ',‘
mothet Tdih his owil mother and slster yith whot '
he had mtxmate and nﬂ‘ectxonate relatlons In that )

"lquo or publlcly-

seeding. Nor is ‘there any suggostio that Draves

Page 11 of 16

child's fathex agamst his Wil dnd at no tinie did he
admit he was the fathor,‘or sign . any. writing
aolmowledgmg pubhcly or -privately ‘such fact or.
othenwwe.,haveicontact with_ the child. (E.rzate of -

) Gmochz'o, 's;ipra’.43 Cal. App 3d at, PD.

¢ pa
chlld relatlonshlp, ‘and thé tecord 1chscloses no.
ewdencc that He subsequontly dlSBVDWed Such
adriission . to anyone with knowledge of the
mrcun#tgnccsﬂ on’ this rooord . sec hon 6452'

deciared,

by the mefo‘ faot that patomlty had beon Juchcm]ly ’

Finally, Doner-Griswold contends that a 1996,
amendment of, sechon 6452 evmcos_

estﬂte mny “not pa§
with, or were to‘tally unknown to the Ll

or & §ister of the, ohxld" bom ‘out of‘ wedlock [FN'?]
In conztrumg for
Corcoran  (1893)" Cal:App. 4th™ 1099 [9
Cal.Rptr.2d 475] held that a half sibling was a
"natural brother or sister" within the meaning of
such - *920 excepti .}Thot holdmg effeonvely
al}owed a half gibling " riother
sxbhng
there had. been'
support of . the " dete
direét rosponao “to-

claimed by siblings with whom the decedent hid no
contact during lifetime, and of whose axxstonce the
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decedent. ,was _unaware," (Assem Com, on
Judlcmry, Analysns of Assem Bill No 2751
(1995-1996  Reg, Sess) as introduced, Feb. 22,

1996, ‘p. 6,.3&5 also Sen. Com on Judxcmry,

Anelysis of Assem.. Bl“ No. 2751, supra, at pp.
17-18.

FN7 Former section 6408, subdivision (d)

proyvided:. “If & child is. bom out of

wedlock, neither. & parcnt nor a relative of

"' parent (except for the issue of the child

or a natural brother or sister of the child”

or.the issue of that. brother or,. su'ter)

.mhenta from or. through the child ofi the

basis of the relatmnsbzp of parent and child

between that parent end, child uniéss both

y .of the following requ1rementa are satisfied:

[} (1) The parent of a relative of the

parent acknowledged the child. []] (2)

. -The. parent or a relative of the parent .

;”.‘:contnbuted to the support or the care of

.+ . the. child. ™" (Stats 1990, ch, 79, § 14, b
L .‘..722 italics added) |

This lcg:slatwe history doeé not compel
Doncr—Gnswold's construction , of section 6452,
Reasonably read, the cominents of the. Ccmmxss:on

merely mdlcate its concern over the "undesirable -

risk” that unknown, siblings could rely on .the .
statutory exception to make claims- against estates.
Nejther the. language nor:the history-of the statute,
howcver evinces & clear intent to make inheritance
conungent upcm the dccedent‘s awareness of or
Judmlary, Analysxs of Asscm Bill No. 2751 mpra
at p. 6, sec also Sen, Com. on, Judacmry, Annlysls of
Assem 'Bill No, 2751, supra, 8t pp 17-18.) Indeed,
had the ~Legislature mtended to categonca]ly
preclude. iptestate succession by a natura), parent or
a relahve of that parent who had no contact with or
was unknown to the. cleccaaed child, it could easily
heve 0 stated Instead, by deleting the statutory
exception for natural siblings, thereby subjecting
siblings to section 6452's dual requirements of
acknowledgement  and support, the Legislature

acted to prevent, slblmg mhcntance under. the. typg, _

of cucumstances ‘presented in “Estate of Corcaran
supra, 7 .Cal.App.4th 1099, and to subsfantially.

reduce.. the rigk noted by .the Commxssmn [ENB]
*921 " : )

i
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Page 11

FNB We observe that, under certain former.
versmns of Olno law, & father's confcssmn
of patermty in an Ohio juvenile court
proceeding was not. the equivalent of e
formal probate .court acknowledgcmcnt“
that would have allowed _ an llleglnmate
chlld to mhent from the father in that state.
(See Estate .of Vaughan (2001) 90_ Obio
St.3d 544 [740 N.B.2d 259, 262 263].)
Here, however, Doner-Gnswold does not
disputz that the nght of the succession
_claimants to succeed to - .Griswold's
property is governed by the law of
Griswold's domicile, Le., Cahforma law,
not the law of the clmmants domicile. or
" the law of the -place where Draves's
ackuowledgement ocourred. (Civ. Codc £§
755, 946; sec Estate of Lund (1945) 26
Cal.2d 472, 493-496 {159 P.2d 643 162
ALR. 606] [where father died dormiciled
in California, his out-of-wedlock sofi could
inherit where all the legitimation
requirgments of former § 230 of the Civ.
Code were met, even thou_gh the acts of
legitimation occwred while the father and
son were domiciled in two other states
wherein  such acts were not legally
sufficient].) :

B. Reguirement of a Natural Parenf and Child - .
' Relationship

(5a) Section 6452 limits the ability of & "natural
parent" or "a reletive of that parent” to inherit from
or through the child "on the basis of the parent and
child relationship between that parent and the child."

Probate Code sectxon 6453 restncts the means by
which a relanonsmp of -a natural, parent to a child
may be established. for purposes of intestate
succession, [FN9] (See Estate of Sanders’ (1992) 2
Cal.App.: 4th 462, 474-475 [3. Cal Rptr. 2d 536].)
Under section 6453 subdivision (a), & natura]
perent and chald relatwnshlp is. estabhshed where
the rclatlonshlp is presumed under - the Uniform
Parentage Act end not rebutted. (Fam. Code § 7600
et seq,) It is undxsputed, however, that nong. of those
presumptmns apphes in this case.

FN9 Section _645‘3’provides' in,- full; "For
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the purpose of determmmg whether a
pereon is & ‘natural parent' es that term is
uged -is this chapter; [1] (a) A natural
“parent &nd child relahonshtp is establllhed
' Where | that relahonsmp is presumed and
not rebutted pursugnt fo the Uniform
Parentage Agt, Part 3 (cominencing with
Section 7600) of Division' 12 of the Farily
Code. (1) (b) A matural paretit end child
relahonshlp mey be establishied pursuent to
gny other provisichs ‘of theé Uniform
Parentage Act; éxcept that the relahonshrp
méy fiot be estiblished by an actign under
subdivision  (¢) of - Section 7630 “of the
Famlly Codc unléss any of the fallowing
_conditions &xist: {1]] (1) A court ofder was
“entered  diiring  the father's. lifetime
declarmg paterfity. [1] (2) Petenuty is
established- by clear end convincing
ev:denoe that the father has cpenly held
out the child as his own, [f) (3} It was
nnposszble for the father to hold out the
child "as his own and - ‘paternity s
estnbllshed by clear and convincing
eviderice."

Alternatively, and =s relevant here, undér Probate
Code section 6453, subdivision (b), a natural parent
and chiid relationship may be established pursuent
to section 7630, subdivision (c) of the Farmly Caode,
[FN10] if & court ordér was entered during the
father's lifetime declaring patemnity, [FNll] (& 6453
, subd. (b)(l)) :

FNI0 Family' - Code section 7630,
subdivision (c) provides in pertinent part:
' "A.n dction to determme the existénce of
the father and ' cl:uld reletlonahlp with
respect to & child who has no presumed

fathér under Seétion 7611 .., may be

3 brought by . the’ clnld or personal
representatwe of- the eh11d.,“the ‘Departmént
of 'Child: Suppox‘t Servzees, the mother " or

. the ‘Pergdnal repreeentatwe or a parent of.'
the miother if the: mothet has died or is a_
miriof, & naf alleged or al]egmg himaelf“to

be the father, or‘the persorial representative
or & parent of the alleged father if the
alleged father hes died or is a minor, An
action under this “subdivision shall be

Page 13 of 16

“'Pdgel12

consolidated with & proeeedmg pursudnf &
Section 7662 if a proceeding has befi fi led':
under Chapter’ 5 (commenemg with |
Section 7660). The parental rights of the’
elleged natural father shall be determined
as set forth in Section 7664."

FNll See _makes no attempt t5' estabhsh
Dravss's netural parent status under other
provisions of section 6453, subdivision (b).

See contends the .Question of Druvess paternity was
fully and ﬁnally ‘adjtidicated in the 1941 bastardy
proceedmg in “Ohio. That- 'prooeedmg, he *922
argues, setisfies both the  Uniform Parentege Act
and the Probate Code, end should be bmdmg on the
partles here. S

If & valid- _]udgment of pntermty is rendered in Ohio,
it generally is binding on Cehforma courts if Ohm
had jurisdiction over the pames and theé subject
matter, end the parties were ‘given reasonable notice
and an opportunity to be heard. {Ruddock v. Chils
{1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87].)
California  courts generally recogmzé the
1mportence of a final determination of patermty
(Eg., Weir v. Ferreird (1997)°59 ‘Cal:App.4th 1509;-
1520 [70 CalRptr.2d 33} (Weir), Guardmnshtp af
Claralyn 5. (1983) '148 ‘Cal.App.3d 81, 85 [195
Cil. Rptr 646]; of: Estaté of Camp (1901) 131+Cal:
469, 471 - [63 P 736] [seme for ndoptlon
determmanons]) T

Doner-Gnewold doee not dmpute thet the' pertles
here *are " i pnv1ty with, or claim inheritance
through those “who'" are, bound by, the- bastardy
judgment of are estopped fromi attaolcmg it. (See
Welr.‘supra, 59 Cal: Apip:4th “‘at pp.-1516-"1517,
1521, ) Insteed she eontenda Bee has ot shown that 3
the  isgug™ adjudleated “in -the” Ohio ' basterdy ’
proceedmg is identical to the isstie presented here,

thet is,"whether Diaves wag'th¢ natural pareént of )

Cmswold o s

Although we have foutid no Caltfomm cage” “diretly”
on peint; ore Ohib -degision- ha.s recogmzed “that &
bastardy Judgment tendered ifi" Obio ifi 1950 was res
judicatd of - any proeeedmg that mlght have béeh
brotight nder the Uniform Pérentige’ Act.”(Blridh
v. Sproat (1988) 47 Ohio App.3d 65 {346 N. B.2d
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1354, 1357) [child born, out of wedlock had
standing to brmg will confezt based upon'a paternity

determination in a’ bastardy proceeding brought

during testator's life]; see also Black's Law Dict,
supra, at pp. 146, 1148 [equating a bastardy
proceeding with g patermty suit].) Yet enother Okio
decision found that parentage proceedings, whlch
had found a decedent to be the "reputed father" of &
child, [FN12] setisfied an Ohio legitimation statute
and conferred standing upon the illegitimate child.tp
contest the decedent's will where the father-child
relationship was established prior to the decedent's
death.” (Beck. v. Jalhﬁ” (1984) 22 Ohio App. 3d 84
[4B9 NEZd 825 829);" see also- Estdte,,of Hzekr
(1993) 90 Ohijo App 3d 483 (629 NB2d 1086
1088- 1089] [parentage issue must be determmed
prior, to the fathere death to the extent the
the chap{er governmg descent and dlsmbutmn])
While''we are not bound té follow these’ Ohio
authorities, they persuade us that the 1941 bastardy
proceedmg dec1ded tbe ‘identical *issue preeented

here.

. g
o oy

FN12 The’ term "reputed father" appears to
heve reflected the language of the relevant
.Ohm stafute at or- about the’ time, . of the
1941 bestardy proceedmg (See Stale ex

rel, Discus’v." Van Dorp (1937) 56.Okip

App. 82 [8 Ohio Op. 393, 10 N.B2d 14,
16]) ’ W .

Next, Dcner—Gnswold ergues the, Oth Judgment

should not be given Yes jidicata effect because the . )

bastardy proceeding was quasi-criminal in nature.
*923 1t is her position that Drayes's confession may,
have reﬂected only a décision to dvoid a- _]ury trial
instead of Bri. adjudmatmn of the paternity issue on
the merits. )
To support thl§ argument, Doner-Gnswo]d relies
upon Pease_v. Peasé’ (1988) 201 Cal, App 3d 29 [
246" Cal Rptr 762] (Pease). In. that case |

grandfather was, sued_ by _his grendchxldren and =

others in & civil action’ allegmg the grandfcthers
rnolestatwn of the gmndehrldren} When the

.contendmg “that the grandfather .wes collaterelly

estopped from aseertmg the’ neghgent character of

' Fmally,. Dcn -
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his ects by virtue of his guilty ples in g enmmal-
proceedmg mvolvmg the' same issues. On appea]
the . Judgmem dremtssmg the cress~comp]amt wag
reversed. (6) The appellate court reasoned that’ 8
trial court in a civil proceeding may not give

collateral estoppel effect to & criminal . conviction . .

involving the same issucs if the convncnon resulted.‘
from a gurlty plea -he iseue of appellants puilt
was Hot . fully htlgated in the prior Criminal
proceedmg, rather, cppellent's plea bargam may
reflect nothmg more then a compromise instead. of
an ultlmete determmetron of his guilt, Appellrmt'
due process nght to g heanng thus outweiglis, any
coumervanlmg need to limit lmgatmn or,conserve
_]lelclﬂl resources " (Id B, 34 fn. omltted)

(5b) Bven aesun:ung,' for purposes of argurnent
only,  that Peesee reasoning may _properly be
invoked where the” fether‘s admission of patermty’ ‘

ocourred in ' ‘bastardy procesding (sée Reams v.

State ex rei Favor.r (1936) 53 Ohio_App. 19 [6
Ohio Op. 501, 4 N.E. 2d 151, 152) [mdlcatmg thet
bastardy, proeeedmg is’ more civil than criminal in
charactéi]); the circumistances here do’ not cail for
its application. Unlike. the situation, in Pease: neither
the. m-eourt adrmssmn nor the resulting patérmity
judgment at issue’is bemg challenged by, the father
(Dreves) Moreover, neither the. father nor these_‘
claiming a right to 1nhent through hu'n seek to
litigate the patemrty 1esue Acccrdmgly, the fethers
due process rights aré not at issue and there is no
need to determine whether such rights might
outweigh any countervailing need to limit, litigation .
or conserve judtclal resourees, (See Pea.re supra,
201 Cal, App 3d atp 34) .

¢

that Draves's confession merely reﬂeeted
compromise. Draves, of course, is no longer lwmg !
and can offer no explanation .as to why he admitted
paternity in the bastardy proceedmg .Although
Douer-Gnswold suggeets that, Drayes: confeeaed to.
avoid the, pubhcxty of a Jury tnal and not because,)
the patermty cherge had ment, thet snggeehon is.
purely speeulatwe and ﬁnds no evrdenhery support_ _
in the record *924 | S

Gnswold argues that See and B
Gnswold‘s half’ s1blmge de not haye, standmg to
seek the’ Tequisite paternity determination pursuant
to the Umfom: Perentage Act u.nder ‘segtion 7630,
subdtwsmn {c) 'of the Famﬂy ‘Code. The questmn
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here however, lS whether the Judgment m the_

.....

forecloaes Douer-Gnswold‘ relmganon of the
parentage lssue ' )

Although erawold‘ mother was not actlng
pufsiant to.the’ Umform Pa.rentage Act’ when she
filed the" baatardy eomplamt in 1941, nelther that
legislation nor the Probate Code provision shouid
be construed to ighore 'the" force and’ effect of the
judgment she obtaired, That Cmswold's ‘mather
brought' her - acnon tor determme patermty long
before: the adoption’ of the Umform Parentage Ast}!
and that all procedural requlremeuts of &n aotron_.
under Family Code section 7630 may not have been
followed should not detract from its_binding effect
in"this ' probate proceedmg where “the issué

adjudrcated was identical w1th the issué that would

have’ been presented in.8 Umform Parentage Act
action. (Sée Wezr, aupra, 59’ Cal’ ‘App.4th at p. 1521.)
Moréover; 2 pnor adjudreahou of patermty does®
hot comprormse a“'state's interests. in the accurate
and efﬁclent dlSpOSlthll of property: at, death (See""
Tl"tmble V. Gordan (1977 430 U.8. 762 772 & fn .
14 [97 S Ct 1459 1466, 52 LEd 2d 31]. [strlkmg

down’ &' provrslon "of & state, probate ‘met that'_:"
precluded a category ‘of rllegrtunate children fromy -
testate t‘athere estatea where

_ the parent—cbtld relahonalnp had' been estabhshed in

pamclpatmg in their’il

state court patemxty -actions pnor to tbe fathers
deaths].)

vz
i

In gum, we fmd that the 1941 Ohio Judgment Wwap'a
couft” ofdér "entered during the. father's lifetime
declaring paternity" (§ 6453, subd (b)(1)), and that
it establishes Draves as the natural parent of
Griswold fot” purposes of mtestate successrou under
sechon 6452 e o
. Dlsposmon

" 'Successxon to-“estates is purely a matter of
statutdsy Tgulation, “which" canndt’ be chariged by

the cotirta! " (Estaré of Dé Cigaran,’ supra, 150 Cal,

at p. 688: ) We o not ‘digagree that'a natural parent‘

who does'fic ‘inore then openly” aelmowledge g child |

in court and pay court-ordered child support may

inhéritance by that parent‘s igsuE, but seetton 6452;' :‘
provrdea in ummstakable language that it shell be* °

g6, While the Leg:slature femains ﬁ-ee to reconsider
the’ matter and may ohoose to’ change the rules of
succession Bt edy time, this court will oot do so
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The-judg‘meht_ of the éourt of ﬁrppeal is aft'u'roed. S

uhder the pretense of interpretadtion.

George, C, I Kennard 1, Werdegar, I, , and Chm,
J eoneurred. *925 , ,

BROWN, J.

I rehictantly eoncur " The relevant ease lav stongly
suggests-thiat a father who admits _peternity in cojrt
with’ no subsequent disclaimers * ecknowledge[s] the
child® . within the meaning of subdmmon (8) of
Probate, Code aectlon 6452, Moreover, Tnéitlier the
statutory language nor. the leglslatrve hlstory
supports an alternative 1nterpretat1ou ‘Actordingly,
we must afﬁnn the Judgment of the Court of Appeal

Nouethelesa, I beheve Dur holdmg today
cohiravenes the overarching purpose behind  our
laws of intestate succession-to carry out "the iotent

8 decedent without a will is most likely to bave
2319) I doubt most chtldren bom out of wedlock
would” have wanted to bequeath a’ share of 'their .
estate t0 & “father" who never eontacted them, never
mentloned theu' existencs {6 his family and friends,
and’ only patd eourt- ordered child support. I doubt
even more that these children would have wanted to
bequeath & share of their estate to that father's other
offspring. Finally, I have no doubt that most, if not
ell, children born out of wedlock would bave balked
et bequeathmg a share ‘of thexr estate to 1 “forensre .
genea.loglst L '

e ST E, T

. '(.

To avold such B dubmua outoome in the future, I
belisvé out' lawe aof mtestate auceessron ebould
allow & paiént (o inherit from & child bom out of
wedlock only if the parent has some sort of parental
connection to that child, For example, requmng g8 .
parent to treat a child- bom out 'of wedlotk as “the
parent's own before the parent may “jnkerit fmm that
child would prevent today's’ outcome (See,, eg,
Bullock-v. Thomas (Miss, 1995) 659 86, 2d 574, 577

[e father must "openly treat" a child bom ‘out_of

wedloek' “ag his own " in “order 1o mhertt fom. hat

Chlld]) More 1mportant1y,_ Buch B, requiremi
i port with the” stated purpoae behind o

ope

have winted to gwe ‘& shiare Of his estate to & parent
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that treated him as the parent's OWIL

Of course, this court may not remedy this apparent.
defect in our intestate succession statutes, Only the
Legislature may make the appropriste revisions. I
urge it to do so here, *926

- Cal, 2001, e
Bstate of DENIS H, GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent, v, FRANCIS V SEE Objector and;,
Appellant, :

END OF DOCUMENT -
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MICHAEL BOLLINGER et al,, Plaintiffs and
Respondents,

v,
SAN DIEGO CIVIL SERVICE COMMISSION et
al,, Defendants and Appellants,

No. D026130.

Court of Appeal, Fourth District, Division 1,
California.

Mar. 30, 1999,
SUMMARY

The trial court granted a police officer and the ¢ity
police officers' essociation a writ of mandate
compelling the civil service commission to set aside
its ratification, made during a closed session, of a
hearing  officer's findings of fact and
recommendation that the police officer's demotion
be upheld. (Superior Court of San Diego County,
No. 6934586, Anthony C, Joseph; Judge.)

The Court of Appeal reversed. The court held that
the trial court erred in concluding that the police
officer had a right, under the Ralph M. Brown Act (
Gav. Code, § 54957), to written notification of his
right to an open hearing of the commission's
ratification deliberetions, since a public agency may
deliberate in closed session on complaints or
charges brought against en employee without
providing the statutory notice. The court further
leld that the commission did not violate the police
officer's procedural due process rights by denying
him the opportunity to respond to the hearing
officer's determination before the commission mede
its final decision, since the hearing officer made that
determination following a noticed three-day public
evidentiary hearing, which, together with the police
officer's opportunity to seek judicial review,
satisfied due process requirements. (Opinion by
Nares, J.,, with O'Neill, J, [FN*] concumring.
Concurring opinion by Work. Actmg P. 1. (see p.
578).)

FN* Judge of the San Diego Superior
Court, assigned by the Chief Justice

Page 2 of 10
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pursuant to article VI, sectioh 6 of the
California Constitution.

HEADNOTES -
Classified to California Digest of Official Reports

(1) - - Statites " 8
29—Construcnon--Language--LeglsIatlve Intent

Statutory intérpretation presents a question of law -

subject to independent review. A court's analysis
starts from the fundemental premise *569 that the
objective of statutory interpretation is 'to- mscertein
and effectunte legislative intent. In determining
intent, the court looks first to the words themselves.
When the language is clear and unambiguous, there
is no need for construction. When the languape is
susceptible  of more than one reasonable
interpretation, however, the court must look to a
veriety of extrinsic eids, including the ostensible
objects to be achieved, the evils to be remedied, the
legislative history, public policy, contermporaneous
administrative  construction, and the statutory
scheme of which the statute is a part.

(2a, 2b) Law ' Enforcement Officers §
11--Demotion--Administrative Hearing and
Decision—Personnel Exception to Ralph M. Brown
Act. :

The underlying purposes of the “personnel
exception” (Goy, Code, § 54957) to the open
meeting requirements of the Raiph M. Brown Act (

. Gov. Code, § 54950 et seq.) ere to protect the
" employee from public embarressment and to permit

free and candid discussions of personnel matters by
a local governmental body. Nonetheless, B court
must construe the personnel exception narrowly and
the open meeting requirements liberally. Under
Gov. Code, § 54957, en employes may request a
public hearing only when complaints or cherges are
involved. Negative comments in an employee's
performance  eveluation do not  constitute

" compleints or charges within the meaning of Gov.

Code, § 54957,

(3) Statutes §

31--Construcnon--Language-Quahfymg Words and

Phrases.
An sccepted rule of statutory construction is that
qualifying words and phrases, when no contrary

. Copr. © Bancroft-Whitney and West Group 1998
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mtentmn appears refer solely to the last antecedent.

(4a, 4b 4c) Law Enforcement Officers  §'
11--Demot10n--Admm1stratiye . Hearing ~ and .
Decision~Ratification - of  Hearing .. Ofﬁcels._

Determination - in' Closed Sessmn--R&lph M Brown

Act--Due Process.

In-a mandamus proceedmg in which a police
ofﬁcer nbjected to the- civil semce commwsmns'
ofﬁcers fmdmgs of fact and recommendahun that
the police officer's demotion be upheld,, the ‘trial
court. erred in coucludmg that the pollce ofﬁcer had

a right, under the Ralph M. Brown Act {Goy. Code, . - I

§ 54957), 'to written notification’ of his right to an
open heanng of the commission's ratlﬁcatwn
deliberations, A public agenéy may dehberate in
closed session  whether complaints or chargcs
brought ageinst an employee justify dismisgal or

_ disciplinary, action without provxdmg the statutory

notice. Further, the. commission did not violate, the
police officer's procedural due process rights by
denying him the opportunity *570. to-respond to the
hearing  officer's  determination  before  the

. commission made its final decision, since the

involving  contemplated  discipline.  Minimal
standards of due process re‘quire that s public
employee receive, prior to imposition of - discipline:
(1) notice of the action proposed,. (2), the grounds
for discipline, (3) the' charges, and materials -upon
which the action is based, and (4) the opportumty to
respond in opposition to the proposed action, To be
meaningful, the right to respond.  must afford the
employee an opportunity to present his or. her -side
of the controversy before & reasonﬂbly unparnal and
noninvalved reviewer who possesses the authority
to recommend & final disposition of the matter. The
use of a single hearing officer, whose findings and
proposed - decision  are adopted by the public
agency, comphes with due process. y

COUNSEL®

John W. Witt and Cesey Gwinn, City Attorneys,

. Anita M, Noone, Assistent City Attorney, and Lisa

hearing officer made that determination following a

noticed three-day. ‘public ewdentmry heanng, which,
together with the police-officer's opportumty to seek
judicial rcvu:w satigfied due. process requirements.

[See 7 Wltk.m Summary of Cal Law (9th ed,
1988) Consututmnal Law, § 581 J

(5) St'atutés,_ § 4_2-_-Consti'dctipn~Aid5§gLegislativ_e
History--Significance ' of Rejection of 'Speciﬁ
Provision.

The rejection of a spemﬁc pruvmwn coniamed ina

legislative act as originally mtroduccd is. most. .

persuasive that the act should not be interpreted to
include what was left out,,.

(6) le Semce § Q—Dmcharge, Dcmohon,
Suspension, and strmssal—- Admmmn-atwe
Hearing end Damsmn-—Consntuhonal Procedural
Due Pmcess Requlrements .

U.S. . Const;. 14th Amend., , places procedura]
constrnmts on the actions. of government that work a.
depnva’uon of - interests .. enjoymg the stature of
"property” within. the, meamng of the due process
clauge. The Cahfonua Constitution . contains ..
gimilar prowmon In cases of public employment
the employee is entitled to due process in matters

A. Foster, Deputy City Attomney, for Defendants
and Appellants,

Bveritt. L, Bnbbxtt and Snnford A Toycu for
Plamtlffs and R.espundents %571 : N

AL

NARES,J. . . . . .

In 1lns employment matter; Mlchne] Bolijnger and
the San Diego Police Oﬁicers Asgsociation, (the
Assocxatlon) obtained a writ of mandate compellmg
the San Diego Civil Service Commission ‘and.
Commissioners Linda LeGerrette Robert P. Dmhe

Franne M. Ficars, Damel E. Eaton and Al Best
(collectwely, the Commlssmn), to set aside- its
closed session ratification of & heanng officer's
findings,.. of fact and recommendation . that
Bolhngar’s demotxon be upheld The court_agreed.
the: Cumm.lss:ons act. wag, void, under Govemment
Code, FNI] aection 54957, a provision of the Ralph
M. Brown Act (§ 54950 et seq.) (the Brown Act),
because it failed to give Bollinger 24—hour written. .
notice .of hxs right to rcquest a pubhc heanng We

reverse. . . o

FN1 Statutory references are to the
Government Code except where specified
otherwise,

Copr, © Bancroft-Whitney and West Group, 1998.
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Baclcground

The facts are und.mputed On January 13, 1995, the
Sin Diego Police Department demoted Bollmger

from polics’ agent to police officer H based upon hig’

misconduet.He " appealed: fo the Commission. A’

noticed pubhc evidentiary hearing was held:over '

three deys in  April and Turie 1995, - with

Commissioner Ottilie gerving 88 the eole heermg

officer. [FN?.}

FNZ The Clty of San ‘Diego's éivil service
" niles 'at the relevant time ‘geve the

Commission the discretion to "appoint one

or more of ita members to hear the appeal
end submit findings of fact and & decision
to [it]. Based on the findings of fact, the
Commissicn may affirm, modify, or
overturn the decision[:]"

The Commission's written agenda for its August 3,

1995, meetmg noted it would "recess into closed
session ... 16 ratify hearing$ in the cases of ‘Michael
Bollinger and [another pérson][.)" Thé' Commigsion
poated the agenda 72 hours before the hearing (§
54954.2) end mailed & copy to the Association,

Bollinger was notified of the meeting in & telephbne
call. During closed session, the Commission retified,
Ottilie's' ‘factial ﬁndmgs and- recummendatmn that’
Bollingers demotion be upheld Shortly ‘thereaftsr,

the ‘Coimission™ for the first time prov1ded o

Bollinger w:th & copy of” Ottxlze‘s 22-pege wntten

repoit, Bollinget complamed tono evail thet e Wes-

deprived of the-opportunity to respond’ to “Ofttilie's
report before the full Com.rmssmn. made its declsmn

Bollinget then~ filed ' this action for & writ of .

mendamus undet - Code of Civil Procedure. ‘section’
1085, He alleged the -Commisgion's dedision was.

void as @ matter of laW Under sectiori 54947 beceuse‘ '
it fa1led to notlfy him in writing of his right to =
request & public hearing. The couit agreed and
tentatively granted the petition in a° teléphonic '

ruling; it confirmed its decision efter oral ergument:-
*572

Disgussion 't ¢
L. Standard of Review

(1) Statutory interpretation preeents' a question of

- history, public *  policy,”

Page 4 of 10

law subject” to: independent review. -(Bodrd  of
Retirement v, Lewis (1990) 217 Cal, App.3d 956,
964 [266 Cal.Rptr: 225]).) "-'Our enalysis starts from
the: ' findamental premwe that * the objective of
statutory mterpretetmn is to ascertain and effectiiata

legislative intent,” {Citations.] In detcnmmng ‘initerit, )
we look first to the words themselves. [Citations.] ~

When the langudge is clear and unambiguous, there
is no need for construction. [Citation.] When" the

language is suscepnble of more then one- reascnable ;

mterpreta'non ‘however, we look to & Varety of
extrinsic aids, 1nciudmg the cstenmble objects tb be”
achieved, “the evils fo bé~ remedned the legislative
conlempcraneous
administrétive - construetmn, and the statutory
schiemie’ of which the statute is a part. [Cltanons 1" (.
Department of  Fish & Gaine " V.
Andeétson-Cottonwiod Irrlgatzon Dist, (1992) 8
Cal. App.4thy 1554, 1562 [11 Cal Rptri2d "222),
citing Peopie V. Woadhead (1987)743" Cdl.3d 1002,
1007- 1008 [239 Cal. Rptr. 656, 741 P Zd 154].)

X1, The Brown Act
. A‘ _

(2a) In enactmg the open’ meetmg requuements of
the-Brown Act-in" 1953, the Leglslature expressly
declared "tlis" public ccnmussmne, boards and
councils and‘the other public"agéncies in this ‘State
exist to aid in the conduct of the pe0ples business.
It is the interit'of the law that their actions be takeri
openly and that their deiiberstions®bé’ conducted
openly." (§ 54950,) Section 54933 accordingly
provides "[e]ll meetings of the. legislative body of &

 local “agency shall bé ‘open and 'public, -and @l

persons shall be permitted to attend any meetmg of
the leglslatlve body of a locel”sgency,: exeept as
otherwme providedi m ‘this chapter "

The Brown Act's "personnel exception" to the open '

meeting rule. found at section 54957, provides in
relevant pert ""Nothing coritained in this ‘chapter

shall ‘be construed to prevent the leglslat:ve bcdy of e

e local ‘aency from’ hcldxng ‘closed sessions ..
during & regular or special megting to’ ‘conider the
appomtment, employment

sgainst the employee hy another “per§ion or

seasmn

Copr. © Bencroft-Whitney and West Group 1998°
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“Ag. a condition to holding & closed session on
speclf ¢ complaints or charges brought against an
employee by another person .or employee, the *573

employee shall be given written notice of his or her,,
right to:have the complaints or charges heard in an-

open session rather than a_ closed session, which

notice shall be delivered to the ¢mployee personally

or by mail at least 24 bours before the, nme for
holding the session.”If notice is not given, eny
disciplinary or other action taken by the legislative
body against the employee based on the specific
complaints- or charges in the closed session- shall be
null and void." [FN3]

FN3 Ordinarily, &cts of a legislative body.
in violation of the.Brown .Act are not.

invalid; thoy merely sub]ect the member of

the goveming body to criminal penalties. (

Griswold v. Mt Diablo Unified Sch. Dist,

(1976) 63 Cal:App.3d 648, 657-658 [134

Cal.Rptr. 3], § 54959.) Secnon 54957 thus

affords an employee wrongfuliy deprived
- of written notice a veluable remedy

"{Tlhe underlying purposes of the 'personnel
exception' are to protect the employee from public
emberragsment end to permit free and . candid

discussions of perscmnel matters by. 2 local

governmental body." (San Dzego Union v. City
Council (1983) 146 Cal.App.3d %47, 955 [196

Cal.Rptr...45),) We must.nonetheless "construe the.

‘personnel e.xoeptlon narrowly -and  the- isunshine
law' liberally in favor of opan.ness [crtat:on] M
Thid.)

In Furtado v. Sierra Commumty Callege (1998) 68
Cal.App. 4th 876. [80 Cal.Rptr.2d .589], the court
mtarpreted the first paragraph of section 54957 to
allow an employes’to request e public, hoarmg only
where "complaints or charges" are involved. It
reasoned the phrase !' ‘unless the.employse requests
a public session' " applies only, to the ‘immediately

preceding phrase " ‘or-to heer complaints or charges
brought egeinst the employee' ...." (68 Cal.App.dth_ .

at p. 881:) (3} "An ‘accepted. rule of statutory

construction. is thet qualifying words end phrages,

where no coritrary intention appears, refer solely to
the last antecedent." (Jbid.) =

(2b) The Furtado court held that negative

comments in en employee's performance evaluetion
did not constitute "compleints or charges” w1thln
the meaning. of section 54957. "[Tlo merge
employee evaluations ; . into - the - category |
complamts or charges' in order to permit an. opan :
session is effectively. to rewrite. the. -statute." (
Furtado v, Sierra Community CoHege supra,. 68
Cal.App.4th at p, BB2.) "[T]he Leglslaturs, has
drawn: 8 reasonable compromise, " leaving - most.
personnel matters to be discussed freely -and
candidly in closed session, but permitting an
employee to request .an- open - session. to . defend
against. specific complaints or “charges, 'brought
against. him or her by another 1nd1v1dual " (Ibid.; see
also Fischer v, Los Angeles Un{ﬂed School District
(1999) 70 Cal.App.4th 87 [82 CelRptr.2d 452]
[performance e\raluatlon of probationary - teacher .
does . not - constitute. the brmgmg of "specxﬂo
complamts or oharges"] ) *574

(48) Here. in contrast to Furtado and Fischer, -the.
Commission concedes this matter does. not involve
8 reutine employee performance evaluatmn .but
“specific complaints or  charges" other pohce
officers, brought, ageinst Bolhnger [FN4] LIt
contends; though, that Bollinger. was not.entitled to
24- hour written notice-of its, August 3, 1995, closed |
gession, - because it- was sololy for the purpose . of
deliberating whether the complaints or charges
justified disciplinary action rather than conduotmg
an evidentiary.bearing thereon,

FN4 Ottilie's written report shows seveml

police, officers accused Bollinger of

-disobeying nurnerous orders and failing to

properly document the chain of custody of
.. evidence;

The Cmmmsswn rclms upon thc clause in the
second paragraph -of section 54957, which provrdes
"the employee, shall be given written notice of his.or
her right to have the complamts or charges heard in.
open session rather than .a closéd sessjon[: ]" (Italics
added) We also note, that in the first paragraph of..
section 54957, the chrslature used “to consider' in
reference .to the .. "appointment, employment,
evaluatlon of ,performance dmoxplme, or- digmissal"
of an. employeo but.uged. "to hear" in reference to-
"complaints or charges . brought ggainst . the
employee by another person or employee." To

Copr. © Bancroft-Whitmey and West Group 1998.
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"congider” is ‘to_"deliberate upon[.]" (American

Heritage Dict. (1981) p. 284;col. 1,) To "heer" is to
"listen. to in an official .. capnclty[ 1" {id. at p, 607,

col. 2.)°A "hearmg“ is - “[a] proceeding of relative’

formality: ..., generally pubhc, with definite*issues of
fact ot of law-‘to be tried, in which ‘Wwitnesses are
heard.-and evidence presented. (Black's Law Dict.
(6th ed:+1990) p. 721, col. 1) The plam language of

section 54957 lends 1tself to’ the mterpretatlon the -

Coxmmssmn urges.

The gtatute's legxslntwe hlstory further' supports the
Commigsion's posmon The: second paragraph of
sectioni- 54957 wag enﬂcted by parallel Assembly
and Senate Bllls (Stats 1993, ch. 1136, § '12-
(Agdém. Bill- No 1426 (1993- -1994 Reg. Sess.));
Statk; 1993, ch: 1137, § 12 (Sén. 'Bill No. 356
(1993-1994 Reg Sess. ))) As onglnally introduced,
both bills read in part: "Ag a condition to holdifg a
closed session on the campfamts or charges lo
consider d:sczplmary ‘detion OoF <10 consider
dismissal, “the empioyee shall be given -written
notice of his or ‘her right to ‘have a pubhc hearing
rather than a closed session; which nofice' shall be
delivered to the employee personally or by mail a
leasi 24 “hours before ‘the time for holding the
session.” (Seh. Bill No. 36 (1993-1994 Reg, Sess,) §
17: Assem. Bill No. 1426 (1993 1994 Reg “Sess, ) _§‘
127, italics added )

Later, however, the italicized lahgua'ge.-was de’leté'd
and the bills were altered to what now appsars in
peragraph two of section 54957, cited ante, (Assem,
Amend,"to Sep, Bill ‘No, 36, § 12 (1993 1994 Reg.
Séss.) Aug. 19, 1993; Scn Amend, fo Assem Bill
No. 1426, § 12 (1993:1994° Reg Sess.) *575 Sept.
8, 1993,) The Legislatute thus-specifi cally rejected
the notion en employee is entitied tg" 24-hour
written notice when the closed session ig for the
gole ' purpose of considering, or deliberating,
whether compleints: or charges brought- agamst the'
employée’ justify dismiigsal ‘of dlsmplmary action: [
) "The' re_]ectmn of 4 specific, prowsiun contamed in
an’ act- as otiginally’ introduced: is 'most persuaswe
that the act-should not’ be interpreied to- include
what “was - left ‘out, [Cltanons]“ (Wilson v." City df
Lagund Beack' (1992) 6 Cal:App.4th 543, 558 7

Cal. Rph‘ :2d 848],) (4b) Accardmgly. we conclude’ a '

public agency may deliberate.-in- closed: gession: on
complaints or cherges brought- agAinst an employee
without providing the stntutory nutme .

Page 6 0of 10

B !
. .

Undet the particular f‘acts here, however, a questmn

remains: Was Bol.hnger entitied to be "heard,"

within ‘the meaning of section 54957, by, ‘the
Commission before it recessed info close:d session
to deliberate whether ‘to adopt the factual findings
and recomméndation of the single hearmg officer?

Bollmger argues the Commission vmlated hm
proccdural due process rights by defiyifig him the
opportunity to respond to Ottilie's "written: - factiial

findings and recommendation before it mede its '

final decision. The Commission counters that the
evidentiary hearing before & single hearmg officer,
and the oppbrtinity to seek judicial review, satisfied
due process requxrementa [FNS] '

FN5 Because due process prmclplcs were

not rmsed in the trial court of in the initial

appcllnte brlef'mg, we asked the parties to

prowde supplementnl létter briefs- on the

issiie. We have teken their responses into
- consideration.

" (6) " 'The Fourtéenth Amendment to the Umted

States Constitution "places procedural - constraints
on the ‘actions of govemment that work g
deprivation. of interests en_]oymg the ' statureof

‘property’ within the meaning of the Due Process”

Clause." [Cltatlons] The Celifornia Cunsntutmn
containg a similar provision!. [Citatmns I (Townsel
v. San Diego Metropolitan Transil Dévelopment Bd.
(1998) 65 Cal.App.4th 940, 946 [77 Cal.Rptr.2d
231}) "[I]n ceses of pubhc employment the,
employee .is entitied to due” process. in‘ matfers
involving contemplated d:smplme » (Robmson v,
State Personnei "Bd (1979} 97 Cal.App.3d- 994
1005 [159 Gal Rptr. 222] (conc opu. of Evans I: ))

"Muumal _standards - of due. process réquire that a

public empicyee receive, pnor to lmpulmon of
discipline: (1)'Notice of thé action proposed, (2) the”
grounds for dlsmphne (3) the charges ‘and materials

upon’’whicli the action is' *576 based, end’ (4) the.

oppoftunity to~ respond i "opposition to thig"
proposed action. (Willidms v. County of Los Angeles

(1978) 22 Cal.3d 731, 736 [150 ‘Cal.Rptt, 475, 586
P.2d 956]; Skelly v. State Personnel Bd. (1975) 15
Cal.3d 194,-215'[124 Cal.Rptr. 14, 539 P.2d 774].)

Copr. ® Bancroft-Whitney and West Group 1998

' o 236.. o
http://pﬁﬂt.wesﬂaw.bom/d"elii/éryr.‘ﬁtml‘? dest=atp&dataid=A0055800000058340003638178...

Page5

5/29/2003




" 71 Cal:App.4th 568 _
84 Cal Rptr.2d 27, 142 Lab.Cas. P 59,147, 99 Cal. Daily Op. Serv. 2877, 1999 Daily Journal D.A.R. 3710

(Cite ns: 71 Cal.App.4th 568)

To be meaningful, the right to respond must afford’

the employee an.opportunity to present his side of
the controversy before e reasonably impartial and
noninvolved reviewer who possesses the authority
to reconunend a final disposition of the matter," (
Titus -v. Civil Service Com, (1982) 130 Cal.App.2d
357, 362363 [181 CalRptr: 699]; accord; Linney v.
Turpen. {1996) 42. Cal.App.4th 763, 770 [49
Cal.Rptr.2d 813); Coleman v. Regents of University
of California {1979) 93 Cal.App.3d 521, 526 [155
Cal.Rptr. 589).) The use of & single hearing officer,
whose findings and proposed decision are adopted
by the public agency, complies with due process, (
Nal. Auto. & Cas. Co. v. Ind. Acc, Com.. (1949) 34
Cel.2d 20, 29-30 [206 P.2d 841].)

(4c) In Titus v. Civil Service Com., supra, 130
Cal.App.3d 357, a lieutenant in -the sheriff's
department received notice of his proposed
discharge. He was given the materials upon which

the disciplinery action was -based end the

opportunity ‘to respond. orally or in,writing. After
the employee ‘argued his position to a chief, the
chief recommended his firinp. The undershenff snd
two msgistant sheriffs reviewed the matter and
adopted the chief‘s recommendation The employee
Angeles County, which adopted the hearing officer's
recommendation and sustained. the firing.- -

The -employee then sought a writ of mandate to
compel his.reinstatement, arguing' his due process

.rights: were violated ‘when he was precluded from

responding ‘to the chiefs recommendation before a
final decision was made. In affirming the lower
court's denial, the court explained: "The record
discloses that Chief Knox possessed the authority to

recommend the ultimate disposition to the chaerges .
apainst appellant subject only to review by a panel .
consisting of the- undersheriff and two assistant -

sheriffs.... Appellant was permitted to present hig
side .of - the” controversy. Due’ process ' requires
nothmg more." (Titus v. sz:! Service. Cam ‘supra,
130 Cal App 3d st p 363 )

'I‘he Admmxatratwe Procedure Act (§ 11500 et,
seq.), applicable to certain state Egencms provides’:-

that - if & contested . miatter is heard . by- an

administrative law judge, thie agency may adopt the
writtenl ‘proposed ‘decision in' its‘entirety. In Greer v.-
Board of Education {1975) 47 CalApp:3d 98-[121 .

CaliRptr. 542], the couit held that- in' that- instence

Page 70f 10
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an employee has .no.right to raccive the hearing
officer's proposed decision or present any argument
to the full agenc_:y‘ before it acts. The court noted the .
aggrieved party's remedy *577 is to seek review in .
the superior court on the basis of the, evidentiary
heanng record, [FNG] (/d. at pp 110-112; § 11517

FN6 Here, the City of 'San Dxegus civil
service rules required that a teporter record
testimony taken at the evidentiary hearing.

In Dami v. Depr Alcoholic Bev. Control (1959)
176 Cal. App 2d 144, 154 [1_CalRptr. 213], the
court likewise held "neither the language of [section
11517) nor, constitutional “principle tequires that the
proposcd decision [of the hearing officér] be served
prior to the rendition of the final one." (Accord,
American Federation of Teachers v. San 'Lorenzo
ete, Sch. Dist. (1969) 276 Cal. App.2d 132, 136 [8D
Cal.Rptr. 758]; Stoumen V. Munro (1963} 219
Cal.App.2d 302,.314 [33. Cal: Rptr. 305]; Strode V.-

Boara’ of Medical Exam@r_;grs {1961) -, 195-
only when the agcncy does :not adopt the | heanng
officer's recommendation and reviews the evidence
itzelf that the employee has the opportumty to"argue

* the matter. to the agency. (Hohreiter v: Garrison

(1947) 81 Cal.App. 2d 384, 396 [184 P2d 323].
11517, subd. (c).)

California's Civil Service. Act (§ 18500 et .seq:)
similarly provides the board may adopt “the
proposed decision of its representative or miay hear
the matter itself, Only in the latter instance is the
employee allowed to make additional argument to
the board. (§ 19582.) In Sinclair v. Baker (1963)
219 Cal.App.2d 817 [33. CalRptr. 522], the court
rejected the notion due process was violated where
the . board adopted the - hearmg officer's
recommendation without allowmg,the employee to
respond. The court found dispositive the reasoning
of the cases conceming the Administrative
Procedure Act. (/d. st pp. 822-823; accord, Fichera
v. Staie. Personnel Board (1963) 217 Cel.App.2d
613, 620 .[32 CalRptr. 159) [".... due process-is
supplied by the hearing, officer's takmg of gvidence,

his findings.and proposed decision,. the-decision of . .

the board based.on the fmdlngs ‘and proposal -and
by review by the court even though the last is-not a
trial de novo, followed by this appesl"].) ‘

Copr.:© Bancroft-Whithey and West Group 1998
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Where &an admmlstrauve _agency relegates the -

evidentiary hearing to one or more of its members,
we observe the better practice would be to glve the

employee the opportunity to respond orelly’ or in’

writing to the factusl ﬁndmgs and recomumendetion
before a final decision is made, [FN7] A heering
officer's report may contain critical ineccuracies and
the employee's ablhty to address them .would benefit
everyone and result i in  fairer process. *578

FN7 In its supplemental letter brief, the
Commission advises that after Bollinger's
case was heard, its rules were modified to
allow an employee to chnllenge the

proposed deexslon in wntmg pnor to the

final deelsmn The provision, however,
expired after, six' months and has
apparently not beén renewed '

Given the ebove authorities, however, we are
constramed to. conclude Bollinger's minimum due
process rights ‘were satisfied. He received notice of
the proposed demotion and the basis therefor and
had the opportumty to fully: respond at a public
-evidentiary hedfing. ~Ottilie was - a "reasonably
impartial and noninvelved reviewer," and .under the
City of“San Diego's civil service rules, he had the
suthority to récommend a final disposition-of the
matter. Moreover, Bollinger could have sought
review of the substantive merits of the
Commission's decision in his petition’for writ relief,

based upon. the record of the ewdennary hearmg '

before Ottilie. [FN8] -

FNB Wh:le Bollmger d1d seek writ rellef
" he raised only the Brown Act issue and

failed to submit ‘the_ admmlstl‘atwe heanng

record or challenge the substantive mefits
- of the' Comm1ssmn 5 decirion.

It follows that because Bollmger had no legal right
to leam of or respond. to Ottlhes factual ' ﬁndmgs'
and ‘recommendation before the  Commission
ratified therh, no portion of its August 1995 meeting

can be condtriied as”d "hearing" on complaints or -

charges within® the' meaning of section - 54957.
Rather, the imattér was confined ‘to delibetation
which, as discussed, may be held in closed session.

Page 8 of 10

In sum, contrary to the tral courts' ruling, the
Commission did fot run afoul of the Brown Act and
its action is valid, [FN9]

FNS Given our holding, we deny without
discigsion Bollinger's reguest for sanctions

under Cede of Civil Procedure section 907 =

_on the ground the CDl'mTllSSanS ‘appeal is
fnvolous

~ Disposition
The Judgment is reversed. Bollmger to pay the
Comunission's costs on appeal.

O'Neill, 1., [FN*] concurred,

FN* Judge of the San Diego Superior
Court, essigned by the Cliief Justice
pursuant to article” VI, secnon 6 of the
California Consntuhon

WORK, Acting _P. I,

Concurring,-Although [ concur 'in the opinion, 1
write separately to identify the namow context of
the legal issue we address in part ILA as presented
to the' trial ‘coirt by Micheel Bollingar's petition for
mandate and the nerrow confines of the trial court's

judgment in response to that petmon which is a

subject of this appeal.

[ also point out the procedural due process
discussion - in pert ILB' fails to consider the
significance of the fact that, in this case, the hearing
officer whose findings of fact and recommendation

were considered by the San Diego Civil Service-

Commission (Commission) in executive session,

was himself 8 comriissioner and was present when’
his fellow ' commissioners *579 considered his-

fmdinga and recommendation. In response to our
letter inquiry,” we were advised, ™The ‘full
Commission routinely meets- with the hearing

officér t6 fully discuss the proposed  report of the

hearing officer ‘end ratify* the findings that -are
prepared prior to the: meeting" We were further
advised that‘ although more then three. ‘months
transpired between the conclusion of the evidentiary

Copr. © Bancroft-Whitney and West Group 1958
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hearing on these complaints and charges and the
matification of the bearing officer's findings end
recommendation, Bollinger was first apprised of
those findings and recommendation when served
with a copy of the Commission's ratification
decision.

A

Bollinger's petition for mandamus sets forth one
narrow issue: whether the ratification action taken
by the full Commission in closed session following
a public evidentiary learing was null and void for
failure to notify Bollinger in writing that he also had
the right to have the Commission's later ratification
deliberations in open session. The issue was posed
in light of the facts of this case, Here, Bollinger's
evidentiary proceedings were heard by a single
member of the Commission who had been
designated as a hearing officer. More than three
months after its conclusion, Bollinger received oral
notice of the Commission's intent to meet in closed
segsion to determine whether to ratify the hearing
officer's findings and recommendation. Bollinger
did not receive a copy of the hearing officer's
findings or his recommendation. In epite of the oral
notice, Bollinger did not make & specific request to
have the deliberative session open,

Relevant to this appeal, the trial court found that
although Bollinger was orally informed the
deliberations would be held in a closed session, he
never made a request for a public session. Finding

actual notice irrelevant, the trial court confined its

decision solely to whether Government Code
section 54957 requires the Commission to give

" Bollinger written notice of a right to have the
conducted in public. -

ratification  deliberations
Therefore, the court below did not, nor do we,
address the broeder issue of whether, had Bollinger
specifically requested that deliberative process to be

open, the failure to accede to hig request would be &
Ralph M. Brown Act violation,

B.

Turning to the procedural due process discussion, I
agree with the analysis as a stated general
proposition. However, had the issue been framed in
light *580 of the facts of this case, we would have
had to address it in a more meaningful context,

Page 9 0f 10
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First, it. js true that prqcedural -due process is
usually satisfied, /by the mere .availebility of an
appellate. remedy However ina practlcal sense, . m ,
cages ,such: s this;: appellate review is less than
meamngful to one who is demed the nght to present -
his case, to argue its merits, and to dissect, factual .
findings for the edification of those faceless
decision makers who are empowered to remove,
demote or discipline. As the question is posed in
our opinion, we only, demde that constltutlonal
procedural due process: dld -not require, although we
believe it preferable, to permit Bollinger to appear
before the full Commission efter first receiving the
heering ofﬁcers recommended ﬁndmgs. for, the
purpose, of enhghtenmg ‘the - Commission members
as to their validity .and whether the ev1dence was
fairly characterized in that report,

Be‘that a8 it may,,there is an-a_dditinpal,sigqiﬂcant
fact which we obtained from the parties.upon our
direct inquiry which sets this case apart from those
cited. That is, the hearing officer Commission
member whose findings and recommendation were
ratified- by the Commission:-was present in the
closed session while his
members engaged in the deliberations, Thus,
Bollinper, wha was not even apprised.of the hearing
officer's findings end recommendation until after
they were ratified; -was .excluded from the
Commission's "free and candid" discussion of his
fate in the presence of the hearing officer who was
present to defend, encourage, enlighten and "freely
and candidiy" respond to any concerns expressed by
his fellow Commission merabers. Whether the
hearing officer did anything more than merely sit
silently and impassively while his findings and
recommendation were considered and ratified by
the Commission, or in fact participated in some
nmanner during the closed proceedings, is not shown

-in this record. However, the fact of his presence

alone, in a position to defend his findings and
recommendation while preventing Bollinger from
even being awere of their nature let alone having
the ability to argue their validity to the Commission,
transcends the procedural unfaimess considered in
any of the numerous cases cited by the majority.
However, whether r hearing officer/commissioner's
presence while his colleegues deliberate to ratify his
findings in closed sessions, coupled with the failure
to disclose the nature of those findings to the

“effected employee, denying him the opportunity to

argue their validity before the comumissioners meet

Copr. © Bancroft-Whitney and West Group 1998 -~
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in closed sesrion wnh the hearing officer may deny -

the procedurdl dué process guaranteed by - the’

Fourtéenth - Amendment’ end- article I, ‘Section 7, . .
subdivision (a)of .the Cahforma *581 Consntunon, ‘ : v
although a mgmﬂcant cuncem, is am issiie not nused ' . o
in th:s appeal [FNI] """ .

- FNI Dufing' oral argiment in & recent
unpublished” case; Kathan v. Civil Seivice
. Com. (Mer.”10, 1999) D028812, the city
_attorney advised-'that the comuiission hed
- adopted” aninterim - pohcy, pending a8
decmmn in’ thxs mntter, for the comrmssmn' :
“to’ ‘hold" it deliberations; on personmel _
mattérs  arising”‘out - of '‘compldints and : o
charges in open ses§ion. We -were ‘told that ' - -
conducting those dchberanons openly had -

-created no unpednnent “efficiéncy,
appropnate. dlSpDSltan of those matters’ or
+ candor. :

Therefore,. subject fo " the - comments expressed '
herem,Iconcu:ﬂ*SBZ . e

e, i

Cal. App 4 DIB'L 1999

)

Bollmger V. Slm D:ego wal Serv:ce Com

END OP DOCU'MENT

TR
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. CERTIFIED FOR PUBLICATI_ON _

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT

* DIVISION TWO

ROBERT KOREY WOODBURY A
Minor ete., et al, - o :
| . E03 1001
Plainitiffs and Résponderits, '
(Super Ct No MCV3999)
\2
o O PINI O N
PATRICIA BROWN-DEMPSEY, a5 -
Superintendent, etc., et al.,

Defendants and Appellants,

APPEAL from the Saperior Cotrt of San Bemardino Coumty:" Bert L.-Swiff and
John M. Pacheco, Judges.* Reversed with directiors.
Girard & Vinson, Christian M, Kéiriet, William F, Schuetz, Jr., and Séott K.

Holbrook for Defendants afid: Apgéllants.

*Judge Swift hcard thc wnt procecdmgs Judge Pacheco heard the second mouon
for attorney fees,
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Miller Brown & Danms Nancy B. Bourne, Sue Ann Salmon Evans, and Ehzabeth | .
Rho-Ng for Edueatmn Legal Alhanee of the Cahforma School Boards Association as
Amicus Curiae on behalf,of Defendants and Appellants. -
Merele D. Chapman fo_n Plaintiffs asd_RespsngieetSr:
Plaintiffs and respondents are five high sehool,s_tudents in the Morongo Unified
School District (the District).! They were members of the football team accused of
sexuel battery and other tmsconduct ansmg out of several loeker room moldents 'I'he
District proposed to expel the students at a disciplinary hearing held before the Drstnct’s
governing board of trustess (the Trustees). The students, pursuant to Education Code
section 48918, subdivision (i)(1), requested that certain witnesses be subpoenaed to

attend the dlsc1plmary heanng The Trustees refused to issue the subpoenas |

After the disciplinary hearings, the Trustees expelled the students The students
appealed to clefenclg.nt San Bernardino County Board of Education (the County kB_oar_d).z
The County Board upheld the expulsions, - . T | »

The students pe__titio_net} the San Bernarding County Superior Court for a,writ of

administrative mandate requiring the school board to issue.the subpoenas, The trial conrt

1'Six students were involved in the alleged misconduct. One of the six dismissed
his petition for administrative mandate, without prejudice, in the prooeedings below.
That student, Blake, Poist, is not a party to this appeal. T
" 2The County Board was not nathed as an appellant in the notrces of appeal ﬁled in.

the superior court.
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granted thée writ. The court held that the issuance of ;subpoenas was mandatory under the
statute. |

Defendants and appeilants, the individual Trustees, the District, the District
superintendent of schodls, and the principal and vice-principal of the students’ high
school, appeal the trial court’s ruling. They argue that the trial court misinterpreted the
statute and relevant legislative history. We shall reverse. -

. FACTS AND PROCEDURAL HISTORY

A. Summary of the Alleged Incidents

The charges against the six students involved several discrete events that took
place in the football squad locker room.,

‘The first incidgn‘t_' took place in lafce August Qf 2000. Plaintiff and respondent
Nathan Leatherm‘an was alleged to have made another boy lick a stick of deodorant,
Leatherman then stated that he had used the deodorant 10 “v&jp,c his butt.”

The second and third incidents took place on the aﬁemoon of September 6, 2000.
Plaintiffs and respondents Derrick Aguilar and Glenn Briggs, and possibly othe;s_, forced
another boy (referreg__fpo in the proceedings as Student A) _t_lo-the ground and held him
down. Plaintiff and respondent Steven Hill .thep_gl_apped' Student A in the face with his

penis, Minutes later, Leatherman, Aguilar, and Hill, together with plaintiffs and
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respondents Blake Poist? and Korey Woodbury, wréstled yét another boy (Student F)to

the floor, Poist had a wooden dildo; after a struggle, the aggressofs managed to pull
down Student F’s pants and insert the 'Wo'odenldildo into his anus.

The final incident took place in mid-October of 2000. Leatherman allegedly made -
Student F rnarch arotind the locker room with the wooden dildo in his mouth.
Leatherman also manipulated the wooden aiido in Student F’s mouth, simulating oral
copulation. When Leatherman' saw another Boy watching him, Leatherman put a real

chicken’s foot in that boy’s mouth, and made both victims march around the locker room.,

The District informed the students and‘ their parents that the principal had

recommended their expulsion. The expulsion hearing before the Triistees was set for

. December 12, 2000, Thé students engaged Dr. Mrk Lopez, diréctor.of a student rights
advocacy center, as their representative.

On behalf of the studefits; Dr. Lopez wroté a letter to the Trustees, requesting that
all six h‘eal;ings be held at the sanis time, and that the hearings be open té the public. Dr.-
Lopez further réqﬁeste& that the Trustees “issue subpoenas for the purpose of requiring
attendance . . . of witnesses who have evidence that is relevant to this alleged discipline
matter.” Dr. Lopez indicated that the students believed tﬁat witnesses against them h:ad

been intimidated into making false accusations.

3 Strictly speaking plaintiff Poist is not a respondent. See footnote 1, ante. '
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' The Trustess responded, agreeing to hold all the hearings simultaneously and to
have the hearings open to the public. The Trustees gave notice of the scheduled time and
place of the hearings. The Trusteés further stated that, “[w]hile Education Code section
48918 does authorize governing boards to issue subpoenas for expulsion hearings, if does
ﬁot require such action. The [Tﬁstee‘s] ha[ve] never issued subpoenas in the past and
decline[] to do 50? in these pending matters.”

On Décember 6, 2000, Dr. Lopez wrote to the Trustees asking that numerous
persons be present to testify at th-e hearings. Dr. Lopez adverted to his earlier, denied,:
~ request for subpoenas, and-took the position that the Trustees should “accept]]
responsibility of insuring the production of all witnesses that the students deem necessary
in the presentation of the students’ case.” Thé witnesses for whom Dr. Lopez requested -
subiaoenas included the Disirict superintendent, the assistant superintendent for
educational services, the principal and vice-principals of Yucca Valley High School, the
.schoél;s' athletic director and ten football coaches,’fh’e schdol’s “campus supervisors,?’
‘and a classroom aide. Dr. Lopez did not indicate the nature of testimony expected of
these witnﬁ;sses, except his reiterated allegations that District agents or employees
somehow cdéft:ed.wi‘tncsses into giving false statements, or intimidated other witnesses-
fromlcemingl forward, or suppressed their statements. In addition to the specifically
named witnesses, Dr. Lopez stated that the studénts intended to call “approximately 20-

25 Yucca Valley HS studénts.” 'Dr. Lopez declined to name the proposéd student
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witnesses, allegedly “because they fear that the . . . administrators will threaten, harass or
intimidate them prior to the hearing while they are attending school.”

The Trustees replied on December 8, 2000, indicating that a number of the
football coaches were not District employees, but had served teﬁaporarily during the
football season as “‘walk-on coaches.” The Trustees reported that “[a]ll other employees |
in your request have been notified of your request for their voluntary appearance.” ‘

The administrative record contains one exemplar of the “notiﬁcation” of request
for voluntary appearance issued by the District to its employees. | It stated: “Please be
advised that [the sfudents] ha{ve] requested that the following witnesses be present and
give testimony at the expulsion hearing now scheduled [giving the date, time, and
location, but not 'naming any witnesses]. [{] The Board of Education has not i;s_s_ued a
subpoena for the attendance of any witnesses in this matter, Therefore, neither the
district nor the students can compel attendance at this hearing, 'In all likelihood, Mr.
Lopez will be presenting his case after the end of your duty day. Your attendance in
' responée to this request is purely voluntary-on your part.”

Dr, Lopez issued a supplemental witness list on Decémﬁer 12, 2000, the date the
hearings were scheduled to begin; naming the ,Truét_ees’ president, and the District’s
employeé in charge of attendance and expulsion-as witnesses. As.before, Dr. Lopez
referred to his ear_lier request for subpoenas, rcpg:ated his allegations of intimidation and .-
coercion, and dem?.nded that; if the Tmstges-did not,is:sue sﬁb_poenas, they assume

' respoﬁsibility for producing the students’ requested witnesses at the hearings,
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Thie hiearingd commenced as scheduled ofi December 12, 2000. Dr. Lopez again

TR

raied the iéste of sulfpoenas, making an “offer of proof” that the individual Trustees he'

had sought to subijbé;i'a would be examined concerning their role ifi'the decision not to
issue subj;q'enas.

In the balarice of the hearings on thatl date, two of thie victims testified in closed
session, “The hedrings Tesumed on Decemiber 13, 2000, with evidénce from the vice-"
principal who had conduﬁted an initial iﬁv&ﬁgaﬁoﬁ'ihtc& the alléged incidénts. The
hearings were riot able -to be concluded on that dats. The Trustess récessed the'HEarings
to December 19, 2000. Dr. Lopez, insisting that the studerits had a statut.'c')ry righttoa -
continu()us'hearing; bbj ected to the December-19 date. The Trustees overruled the
obj ecti:b'ni and ofdé”réﬁnfhé I’ie'ﬁriﬁg&tb re'su-fﬂ'é on Decémber 19.

The transcript indicates that the hearings were marred by something of a circus

atmosphere, with outbursts from the parénts and othérs who were présent, including -

of the heafings was taken up with wrangling over collateral issues and'arguﬁient's. -At the
resumptiori of thié hiearings on Déceriiber 19, therefore; the Trusteés hiad ceftain temarks
added 10 the retiord, appéaling to those présetit fo respect proper‘décorurﬁ.gﬁd 6 allow
the hearings to proceed in an orderly manner. The District’s counsel and Dr. Eopez were'
admonished to focus AtHéir‘pféSeﬁtatio'n’é upon‘fadtﬁﬁl"ﬁ:iattérs conc’efﬁii?i;é ifie octurrenice
or nonocéurrenée of the events upon whlch the ﬁliéééﬁbﬁé‘: were based. Thé adiccates

were further instructed not to approach witnesses or the board members, to speak only
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from the podium provided, to remain seated when not at '\_the,_ podium, to refrain from -
addressing the audience, @e,cﬂy or from making .ge‘sﬁ;res to the audience, to r@%‘ﬂ_in. from- .
imp;ppc,r or argumentative questions, and to refraiq from arguing w1th the board
members or their advisor. In addition, the audience was cautioned to refrain from
making displays (e.g., cheering or clapping). The Trustees indicated that, if the-
procedural guidelines Were not observed, the hearings would be rcgessed and conducted
in the absence of anyone except legitimate parnclpants

The Trustees’ legal advisor c:.aUeql_pPon Dr. Lopez to resume his cross-
examination of the vice-principal. Dr. Lopez cgpﬁnued his obstructionist tactics,_‘_l_l
however, chaﬂll_e:n,gjpg_ fche,._advis,or: . “_I’r_n- not going to:!s‘;!and at thg, ppgjum, So are you
going to arrest me? That’s the big _qggstiog, isn’t it,_M_r-. Battg_ijso_xl;[_thg_}'}};u;s,tees’ legal -

advisor]"?- _ i
“W; PATTERSON: _. }f y._oy’xp not going to gpn;Ply; Dr..Lopez, the decision is in
your hands,,bécé.usc; we’ll recess right now. -
“DR. LOPEZ Mr.,_Patte:son; you.canrecess all you want fo.... |
MR, PATTERSON;- Are you going to comply. W1th the procedures or n_q_f? ,
.“DR. LOPEZ: First] have to ask and I asked before, are you making that under,

the Brown-Act?

. “MR. PATTERSON: Are you going to comply with the procedures or not?

“DR. LOPEZ; 1asked a question, Mr. Patterson. You're the hearing advisor.”
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The Trustees, having given Dr. Lopez several opportunities to behave civilly, - ..
immediately recessed the hearings to the following. day, “‘with only the students, their .
parents, attorneyi: advocate, and press present.” |

On December 20, 2000,_,the‘ hearings resumed at Q;Ot), a.m, The T_r‘ustees’; legal .

advisor invited Dr. Lopez to resume his cross-examination, Instead; Dr. Lopez stated,

. “pursuant to Education Code section 48918(a), the students will ask for a 30-day

postponement,” and apparently presented a document making such a written demand.
Without,u{ai_tin'g for a reply, he told his clients, “’Let’s go™; Dr, Lopez, the accused .
students and their families appgrent}y then left the heanng room en masse. The 'frustees
denied the request for a postponement and directed an officer in attendance to inform Dr.
Lopez and the students, who urere apparently outside the hearing venue, that the hearings
would be nnrnediately resumed. Dr. Lopez reportedly said, “*They can do what they
want,”” and departed. | | N

Theihearings t'hen- resumed W1thdoeurnentaryandtest1moma1 evidence_i;.
Ultlmately the Trustees voted to expel all six students '

The students appealed thelr expulsmns to the County Board The County Board

afﬁrmed all six expulstons o

C Writ Proceedings

The students then ﬁled a petltlon for writ of admlmstrattve mandate allegmg
. r P - »lf M ¥

DUMerous. errors in the dtsorphnary proceedmgs The tnal court ruled agalnst the students

as to each point raised, save one: the Trustees’ refusal to issue subpoenas for the.,_. :
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students’ requés'te‘d witnesses. -Otherwise, thé court would have affirmed the éi';puléit)ns,

with certain modifications not ﬁeﬁinent here. The trial court construed the relevant

provisions of the Education Code to impose upon the Trustées a mandatory duty to issué
. the requested subpoenas; the requiil to do'so deprived the students-of due process and
rcquifcd either a new he'é%in’g’,’ vith the opportinity to subpoena witnesses, or
expungement of the students’ records:

The court’s judgment denied the students’ request for attorney fées and costs

under Government'Code settion 800.4 The stjhden't's' ‘brought a new motion for attorney

awarded attorney fees,.

~ 4 Government Code section 800 provides: “In any civil action to appeal or review

the award, finding, or other detérmifiation of any administrative proceeding tnder thils
code or under any other provision of state law, except actions resulting from actions of
the State Board of Control, where it is shown that the award, ﬁndmg, orothér
determination of the proceedmg was the result of arbitrary or capricious action or conduct
by a public-entity or an officer tHeréof in his or hef official capacity, thé complainant if
he or she prevails in the civil action may collect reasonable attorney's fees, computed at
one hundred dollars ($100) per hour, but not to exceed seven thousand five hundred ™
dollars ($7,500), where he or she is personally obligated to pay the fees; ﬁ'om the pubhc
entity, in addition to any other relief granted or other costs awarded:* - -

“This sectlon 1s ancﬂlary only, and shall not be construed to create a new cause of
action, EOSE- EE TR i :

“Refusal by a pubhc entity or ofﬁcer thereof to admit 11ab111ty pursuaut toa
contréct of insuranceshall riot bé considered arbitraty or capncmus action or conduct
within the meaning of this section.”

5 Code of Civil Procedure section 1021.5.
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D; Present Appeal
' T]_;g Trustces,.igdividuall_y and as'a gqfv_erni_ng board, »t_ht,:}l_?_i_g,u'_i_ct, and the hlgh
school pringipal and _yice-principal (collectively, defgndaptg) appea,led the judgment and
the award of attorney fees. Defendants raise two points on gpp;gal. First, they argue that
the trial court miscqgst;usd the pcrﬁ_gent_-ste;tuj;dry proyisions. Defenda_nts n}aintain that
the relevant statute empowers Qchpql governing boards to issue subpoenas as a

djscretionary matter, and that issuing subpoenas is not mandatory upon request. Second,

ptrwiet

defendants argue the award of private attgrney general attorney fees was improper. .

I

I._The Subpoena Issue .

A. Standard of Review |
. “The main thrust of the appeal turns on the proper inferpretation of Edgc_g?:ion Code .
section 48918, subdivision (i)(1). Statutory construction is a questioﬁ of lqw, which this
court reviews de.novo.6_
B. Education Code Section 48918
Education Code section 4591 8 ﬁrgyides, among other things, for an evidentiary
hearing. when the governing boar& proposes to expel a pupil. Provisions dealing with
notice, the opportunity to appear at the hearing, the attegldance of _pi}uns:el or an advocate,

preparation of findings and of an administrative record, are included. As pertinent here,
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Education Code section 48918 provides: “The gaverning board of each school district

shall establish rules and _fégulatidns gdvemihg procedures for the expulsion of pupils.
These procedurés shall incliide, but are not necessarily limited to, all of the following;

“(i)(1) Béfore the hearing has commenced, the s6vetning board'inay issue
subpoenas at the';rééluesf of either the superintendent of schobls or the superintendent’s B
designee or the pipil, for the petsonal appearance of pereipiént witnesses at the hearing,
After the hearing has corimenced, tfi¢’ governing board or the hearing officer or
administrative panel may, upon reguest of either the county superintendent 6f schools or
the superintendent’s designee or the pupil, issue subpoenas. All subpoenas shall be

issued in accordance with Sections 1985, 1985.1, and 1985.2 of the Code’ of Civil

Procedure. Enfotcémént of subpoenas shiall bé done in accofdance with Seétion 11525 of
the Government Cade.

“(2) Any objection raised by the superinténdent of schools or the siperintendent's
desigﬁee or the pupil to the issuance of subpoenas may be cdns{ciered by the:govérning
board in clésed session, orin open-session, if s0 tequested by the pupil before the
meeting, Afy decision by the governing board in résponsé to an objection to the issiiaice -
of subpoenas shall be final and binding.

vl
LR

{footnote continued from previous page]

6 Harustak v. Wilkins (2000) 84 Cal.App.4th 208, 212,
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“(3) If the governing board, hearing officer, or administrative panel determines, in
accordance with subdivision (f), :gha,t a percipient witness would be subject to an
unreasonable risk of harm by testifying at the hean'ﬁg, a suepoene shall not be issued to
compel the personal ettendance of that witness at the hearmg However, that witness
may be compelled to testify by means of a swomn declaration as provided for in .
subdivision (f).” |

The question is whether the provision that the Trustees “may™ issue subpoeqes”ie a
grant of discretionary power, or wi:ether the statute creates a mam-iatory“duty to issue :
subpoenas on request.

- C. The Trial Coqri;_’s Interpretation of ‘tl-n_e Statu@:e

The trial court intefpr;eted \the_wordl“mey” in Edeeeﬁen Code sectionhf}SQ 18,
subdivision (i)(1) snnply as efe_rm grantmg sub_poena power. In pther_words, where there
had p;evious_ly been no subpoene power vesteel in school di_striet governing boards, the
Legislature extended a grant of such power to the bo:a;‘d: “‘th_e Legislature 1s granting
subpoena power to the board by saying that the board reay issue subpoenas.” The trial
court accepted the students’ argument that, “in the context of a statute defining a public
duty, the word ° may is mana’atory "7 Further cases n whmh the administrative agency
at issue did not have subpoena power suggested to the court the.t' :‘y" an’ admznzstratwe

1

agency a’oes have subpoena power, a party is entztled to use 1t as a matter of nght -
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Otherwise; there would be no [réason that] the court would assume t]:iéif the plaintiff

‘would have enjoyed’ that subpoena power if the Board had possessed it.”8:- The trial: = - .
court below thérefor’é"'f\fiewed-the statutory language; that & school district governing .

board “may”igsue subpdenas, as mandatory::1.6., ﬂ'ieiboa‘r'd “4s withotit discretion 76¢ to

use [their subpqéna‘»poWers] fo issue subpoenas on the request of a party before it.”

D. Bducation Code Section 48918, Subdivision (i)(1) Vests School Boards With

Discretionary Power to Issué Subpoenas in 'EJ{puléid:ﬁ’Proceeding' g

| “‘Our role in construing & statute is to as'r:ertﬁii_f-thé Legislafuié’s inteht 50 a8 to

~ effectuate the purpose of the law.””® In so déing, “Iwle consider first the words of the
statute because they are generally the most éliable indicator- 6f legiélafﬁV’e"ihtént."io' We

“giv[e] to the language its iisual, ofdihary import nd according significance, if possible,

to every word, phirase and senténée in‘putsuance of the lgislative purpose. . .. The
words of the statute riustbe constriied in context, Keeping in mind the stafutory piirpose;

and statutés 6t $tafitory sections relating to the samé ‘subject must be haririonized, both

SR e \1\:‘. o
[footnote continued from previous:page}

. 7 Citing Mass. v, Board of Education (1964) 61-Cal.2d 612, 622-623.

8 Citing Mohilef'v. Janovici (1996) 51 Cal. App.4th 267, 299, 304 quotmg Wool v.
Maryland-Nat: Capital Park & Plan. Coni 'n:{D-Md: 1987) 664 F.Supp. 225, 230-231: -
“If the Board had possessed subpoena power, plaintiff would have enjoyed an additional
avenue through which.to present evidence inthis case.’ But in light of the other means - - -
available to plau:mff this Court is not convinced that the lack of subpoena power denied
plaintiff the minimum procedural protections required by the Fourteenth Amendment.”

9 In re J.W, (2002) 29 Cal.4th 200, 209.

2564




internally and with each other, to the extent possible.””!! Rules of statutory construction
are not to be rigidly applied in isolation, however. The touchs’tone is'aiways the intent of
the legislation. Thus, for example, the California Supreme Court has noted that “the rule
against intexp_rf:tations that make some 15arts of a statute surplusage is only a guide and
will not be applied if it would defeat legislative intent or produce an absurd result.”12
Similarly, the “courts do not apply the expressio unius est exclusio alterius principle ‘if
its operation would contradict a discernible and contrary legislative intent.’ |
[Citations.]"13

The correct construction of a statute 15 not divorced from its context. “To
determine the purpose of legislation, a court may,” therefore, properly “consult .
contemporary legislative committee aﬁalyses of that legislation, which are subject to

judicial notice.”14

[fooinote cantinued from previous page]

10 Iy ye J. W, supra, 29 Cal.4th 200, 209.

1 Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049 1055, quoting
Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal. 3d 1379, 1386-
1387.

12 [ re J W, supra, 29 Cal4th 200,209,
13 In re J.W., supra, 29 Cal.4th 200, 209.
14 In re J.W., supra, 29 Cal.4th 200, 211,
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. 1. The Words Do Not Evince an Intent to Create a Mandatory Duty to Issue

Subpoenss

We look first to the words of the statute themselves. Education Code section
48918, subdivision (i)(1) states that the governing board “may issuc subpoenas.” (Ttalics
added.) Ordinarily, the word “may” connotes a discretionary or permissive act; the word
“shall” connotes a mandatory or directory duty.15 This distinction is péu'ticularly acute
when both words are used in the same statiite,16

Education Code section 4891 8; sx_lbdivision (1)(2) provides that the goveﬁ:u'ng
board may rule upon any objections to-the issuance of subpoenas, and that the governing
Board‘s decision regarding any such objeétion “shall be binding and final.” Education
Code section 48918, subdivision (i)(2) thﬁs agsumes that the issuance of subpbenas is”
subject to séme kind of evaluation.by the governing board, and tﬁat the results of the
governing board’s evaluation lay the issue to rest.

‘Where the statutory language is clear and unambiguoﬁs, there is no néed for,
judicial construction.l? Giving the words used here their ordinary import and meaning,

we discern no particular ambiguity. The Legislature is presumably aware of the ordinary

. 15 California Correctional Peace Oﬁicers Assn v. State Personnel Bd (1995) 10
Cal4th 1133, 1144-1145. _
| 16 Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 443, Maryland

’ Casualty Co. v. Andreini & Co. (2000) 81 Cal.App: 4h 1413, 1420.
’ 17 Hoechst Celanese Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508 519;
Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App.4th 398, 401,
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meaning assigned to the wordsl“m_ay” and “shell,” and has us_ed thev-‘word “ghall” almost
éxclusively in enacting Education Code section_4891 8. The word “may” hgs been
reserved for use cnly in stating that “the governing board may contract with the countx_
hearing officer”1® to conduct an expplﬁon hearing, rather than conducting the hearing
itself, and that thg: governing board “may issue subpoenas.” |

Based solely on the language of the statute, we would conclude that Education
Code section 48918, subdivision (i)(1) prescribes a permissive, rather than a 'mandatq.ryi

act,

The matter is ‘ndt wholly free from all doubt, however; assuming that the provision
is ambiguous, we may look to other aids in interpreting its meaning: If the statutory
language is an:ibiguous, ‘We may 1Q§k to the legislative history, the background of the
enactment, including apparent goals of the legislation, and public policy, to dete;mine its .
meaning.1? We turn to these matters next. .

2. The Legislative History and the Purpose of the Legislation Indicate an Ir_ﬁent to_.

Make Issuance of Subpoenas a Matter of Discretion

- The history of the eﬁacting legislation demonstrates that, contrary to the students”
thesis, Education Code section 48918, subdivision (i)(1) was intendéd,to grant a

discretionary authority, not to impose a mahdafqry duty. Edﬁcatign Code section 48918,

18 Education Code section 48918, subdivision (d).
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subdivision (i) began life as Assembly Bill 618 (AB 618), introduced by Assenibly

i

Member William Morrow. In its:orig.inal form, AB 61 Siproposed to add a new
subdivision to Education Code seétion 48918, as follows: - -

“(i)(1) Before the hearing has commenced, the governing board shall issue
| Subpbenas and subpoenas ducés tecum st the request of either the county superintendent -
of schools or his or her designee or the pupil, for the attendance of witnesses or the
productiofi of documents at the hearing, After the hearing has commenced, the
governing board of the hearing officer or administrative panel may, upon request of
either the county superintendent of schools of his or her designee or the pupil, issue
subpoenas and éhbploen'a’s duges tecum. . . .”*(Ifalics added.)”

The Legislative Counsel’s Digest of the introduced bill explained: “Existing law

requireés the govering board of each schéo! district to establish rules and regulations

governing procedures for the expulsion of pupils, including & procedure that provides a

pupil with a hearing to deterrnine whether the pupil should be expélled. . . .

the governing hoard of the school district t6 issues subpdenas and subpoenas duces tecum
 for the attendance of witnesses or the production of documents at the request of the

county superintendent of schools . . . or of the pupil. The bill would authorize, after the

[foomote continued from previous page]

19 Kraus v. Trzmty Management Services, Inc. (2000) 23 Cal.App.4th 116, 129;
{footnote continued on next page] .
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hearing on an expulsion has.commenced, the governing board or the hearing officer or
administrative panel to issue subpoenas or subpoenas duces tecum at the request of the

county superintendent of schools . . . or of the pupil.

------------------------

“Because the bill would place a new duty oﬁ the governing boards of school
districts, it would constitute a state-mandated local program.” (Italics added.)

The impetus for the bill apparentiy was the concern expressed by one school
superintendent that the power fo c‘ompel witnesses to attend expulsion hearings was
necessary when witnesses were reluctant to testify. |

An exchange of views among legislators and interested school groups resulted in
modifications to the proposed bill. Among other things, some school officials believed
that granting the subpoena power would make expulsion hearings more like civil‘ or
 criminal courtroom trials: more cumbersome, more formal, more contentious, more
protracted and more expensive. Some feared that making issuance of subpoenas
mandatory would legd to abuses by pupils, and would clog hearings with numerous
“character” and other collateral witnesses. Further, school board members are often not

trained in the law, and would have difficulties ruling on objections to subpoenas, or in

[footnote continued from previous page]

Case v. Lazben Financial Co. (2002) 99 Cal.App.4th 172, 186.
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distinguishing legitimate from illegitimate uses of the subpoena power. Changes were

suggested to address these problems.

The bill as amended read [with deletion indicated in strikeout type and additions in
italics]:

“(i)(1) Before the hearing has commenced, the go'veming board shell may issue

subpoenas aﬂd—sulepee&&s-dﬁees-tee&m at the request of either the eounty superintendent
of schools or his-ex-her the superintendent s designee or the pupil, for the attendaneeof

personal appearance of percipient witnesses or-the-produstion-of-decuments at the
hearing. After the hearing has commenced, the governing board or the hearing officer or .

administrative panel may, upon request of either the county superintendent of schools or

his-er-her the superiniendent’s designee or the pupil, issue subpoenas end-subpeenes-

duces-tecum. . . ."
The Legislative Counsel’s Digest of the amended bill reflected the changes
' [alterations indicated as before]: “This bill would reguire authorize, before a hearing on

an expulsion has been commenced, the governing board of the school district to issue

subpoenas and-subpoenas-duces-tecum for the attendanee-of personal appearance of
percipient witnesses or-the-produetion-of-deeuments at the request of the county

superintendent of schools or his-er-her the superintendent’s designee or of the pupil. .
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The amended language of the bill was retained in the ﬁn.arl_pnactmept of Education

Code section 48918, subdivision.(i). . |

I our view, the alferations demonsirate with reasonsble certeinty that, elthough
the bill as originally prggose_d would hay.gcr@ate_;c_l‘__a mandgtqu .dx_.l,ty: FQ,§§§‘4§ §ubpoe_1;ag ,
before the hearing had commenced, and discretionary power to is_s_ue_ subppqn\as once the
hearing had begun, the bill as ,am;n_ded proyidgg only for discr,etiongry issuancg Pf“ )
subpoenas, Whethé_r‘__.:]gpfql:e or after the heaﬁng._l‘lia__.ﬁc.l beg_un._

Revisions to a b1;11 may properly be considered in construing the rcsulti?g statutory
language.2? Here, the Legislature specifically rejected the word “.‘ishaﬂf.’- in the enactment,
replacmg it with the word “may.” Further the Leglslatwe Counsel’s Digest mltlally .
reported that school boards would be “required” to issue subpoenas upon request but
amended the description of the bill simply to * agj:hpnze school bogxds toissue . .
subpoenas -- a sensible description of a grant of power where there had been none before.-
The bill as introduced was originally described as imposing a “new, duty” on school
boards, thus c;ca;ipgiglsﬁatq-p:laqdated local program. The description ,in,;ﬂ;lé amended
bill deleted any reference to imposing a duty. upon local schog] boards, (The bill as
amended was ultimately evaluated as creating a state-mandated local program, however,
but only insofar as enforcement of subpoenas in the superior court could result in

reluctant witnesses being found guilty of a criminal contempt.)
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We must construe an enactment to effectuate, and not to frustrate, the purpose of

the law.21 The purpose of the legislation also militates in favor of construing the statute
as granting an exe.rcise of discretion, rather than creating a mandatory public duty to issue
subpoenas. The legislative committee reports described the purpose as, “to make
expulsion hearings more effective.” That is, the proponents argued, “the subpoena powef
will increase the effectiveness of expulsion hearings by ensuring that vital witnesses (i.e.,
those who perceived the conduct) will pari:icipate. Currently, many witnesses db not
appear at hearings.” (Italics added.)

It_thus appears that the amendments to AB 618, restrilcting‘ the issuance of
subpoenas to “percipient witnesses” were intended to curb potential abusés by, e.g., -

subpoenaing numerous “character” witnesses, or witnesses who did not perceive the

alleged misconduct, but whose evidence relates to collateral issues only.

Our interpretation fully accords with the maxim that statutes should be construed
so as to avoid absurd results.22
Construing Education Code section 48918, subdivision (i) to require mandatory

issuance of subpoenas upon request woﬁld foreseeably embroil school boards in

{footnote continued from previous page]

20 See People ex rel. Mautner v. Quattrone (1989) 211 Cal.App.3d 1389, 1396.
. 21 Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977; DuBois v. Workers’ Comp.
Appeals Bd, (1993) 5 Cal.4th 382, 387,
22 Mountain Lion Foundation v. Fish & Game Com (1997) 16 Cal.4th 105, 142;
County of Los Angeles v. Smith (1999) 74 Cal App.4th 500, 505,
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prdtracted pre-hearing proceedings solely concerning contested rulings on the ise_f.}xance of
subpoenas. As correspoﬁdence\ during the pendency of AB 618 indicated, school board
members are often voluntee; citizens, untrained in the infricacies of evidence and legal
procedures, Further, s;etting the pre-hearing subpoena proceedings ;and objections to one .
side, making expulsion hearings into full-_blown ti'ials;.with the compelled attendance of
' many witnesses, will do little to enhance eﬂ'activeneés of expulgion hearings. The
purpose of the legislation is manifestly to ﬁrovide school boards with a tool to be used
when it is of benefit, rather than to create a ma.ndat_ory duty to issue 'subppégas_ upon
- demand. | o

We note in passing that there is no necessity that the power to issue suppoenas_ be
méndatory, or even that such a power exist all, to satisfy due process requirements. “It
is entirely possibl_g th_at_a:;.ag:np_y without subpoena powers could secure the voluntary
appearance of w_i?g?sses whose 'geg’gjmqny \ypuld be;’sufﬁcient to establish a ,subs?a_ntial
case, ...’ [Citation,]"23 The mere provision of a subpoena power d__oe_s not, therefore, in__
itself requjye that the power be mandgtm;y,,rqther than'diggir:g}igpary. _’Ijl‘gre, the context
and_ background compel t_he; cong_l};sipn that the power grantgd w,as.intmi___dgd to be

discretibnary.

RS

23 Townsel v. San Diego Metropolitan Developmenf Bd. (1998) 65 Cal.App.4th
940, 951. | A |
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E. Discretion to Issue Subpoenas Must Not Bé Exercised Arbitrarily’

“Hundreds of laws and regulﬂatidns are subject to interpretation and application by
state and local agencies designated to adrninister them; in so doing, the exercise of -

discretion is common.” And the ¢ourts routinely review these decisions for ‘abuse of

discretion,4 An administrative agéncy may abuse its discretion if it acts dibitrarily or <

capriciously. More pertinently here, “[a] refusal to exercige discretion is itself an abuse -

of discretion.”23 Thus, “al_fﬁbﬁglf'hlandir‘nﬁs is not available t6'compel the exercise of

the discretion in apartlcular rhianner or to reach a particular result, it does lie to command

the exercise of discretion—to compel some action upon the subject involved under a
proper intefpreiation of the app‘llicable lai;v.”ZG .

Here, the Trustees apparently adopted a blanket policy never to issue sibpoenas.
" In so doing, the Tr&stééé in ;:Q;siéndév abdicated their dlscretlon, ra't'ﬁ'er. than éiceraising it.
Thisl, thej’ tnay; not do. Nonetheless, by anaio'g'jf fo the mandate 6f the California
Constitution, article VI, section 13, we discern no miscarriage of justice which has

resulted from the Trustees’ ptocedural error in refusing fo issue subpoenas in this case.

F. No Abuiéof Diséiétion Resuited From the Réfiisal to Issue Subpoenas in This

Q
4]

24 Department of Alcoholic Beverage Control v. Alcoholic Beverage Control
Appeals Bd. (2002) 100 Cal.App.4th 1066, 1077. :
© 25 Mprris v. Harper (2001) 94 Cal.App.4th 52,62-63.
26 Morris v. Harper, supra, 94 Cal. App.4th 52, 63.
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The students named many witnesses -- inq%vidual Tnistees, other admihistratgrs;
nuﬁlergus football coaches, and other scheol personnel -- and claimed they were
“percipient” witnesses to the events at issue. They backed up these claims, however,
with nothing other than bald assertion. The only Witn_e_ss. as to whom Dr. Lopez made an
offer of proof was one of the Trustees, not to give evidence rega;diﬁg the in,cidents_ for
which the students were to be expelled,lbut to explair_l the Trustees’ decision-making
- process in refusing the subpoenas. There was not the slightest indication that any of the
named witnesses for whom subpoenas were sought had any relévant information to
impart.. Dr, Lopez’s entire conduct of the proceedings 6g_the students’ behalf exposed
his manifest purpoe;.es: delay, obstruction, obfuscation, disruption, harassment -- in short, -
anything other than an attempt to determine the factual truth of the charges agains't the
accused students. The matter has proceeded all the way .throggh_.t‘_]_:‘is appeal without
identifying a single relevant purpdse for the attendance of any of the requested witnesses.

We also find it s-igniﬁr_:ant that the students and their representatives walked out of
the hearing. They never availed themselves -ej_f_eﬁ of the due process rights they vy,ére
afforded; manifestly, Dr. Lopez’s purpose was.to thwart the proceedings and attempt to
create “bu;ilt-in” error. The Trustees were ﬁpt required to kowtow to such belligerent .

' h‘uculendc; thus we could not find any abuse of discretion under these facts in failing to. -

issue the demanded subpoenas.
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G. Reversal of thie Judgment Grantin{s the Writ Is Réquired

The students sought writ review of the administrative proceedings beléw, asserting - .
numerous grounds of error. The trial court reviewed each contentib'n with great care. | | -‘
Aside from the subpoena issue, the court would have affirmed the expulsions, with some
slight modifications to the ﬁndings,- in each case, The writ was granted solely on the
ground that the Trustees had 2 mandatory duty to issue the requested subpoenas, and the
refusal to do so deprived the students of due process in the expulsion hearings. The
students have not aﬁﬁealed the judginent, end this have not‘cizh'allenged the trial court’s
rulings as to any of their'other grounds for the peﬁtioﬁ. We have interpreted the statute
differently from the trial court, however, to grant a discretionary autﬁority to-issue

subpoenas, rather than to create mandatiry duty t6 do s6.

Acgordingly, the judgment grariting the writ mist be reversed. The trial‘court ig
directed to issue a new judgment denying the writ.

' 'IL._The Attorney Fees Issue’

Thé’studeﬁi:s‘ first requested attorney fees of thé trial court as prevailing parties,
under Government Code section 800, The court denied the motion for fees, “The students
renewed their request on a new théory, the private attorney general theory, before a
different judge. The new judge granted:private attorney general fees under Code of Civil
frocedure section 1021.5. Defendants appealed this order.
| Private attomey general fees ate ;ayailable ﬁnder Code of Civil Procedure section

1021.5 only .to a “successful” party. Inasmuch as we have reversed the judgment as to
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the sole issue upon which the students prevailed, they cannot be considered successful
. parties. The award of attorney fees under Code of Civil Procedure section 1021.5 must

therefore be reversed also.

DISPOSITION -

For the reasons stated, the judgment must be reversed, insofar as the trial court
granted'the, writ -dﬁ the ground of due prﬁééss violation for refusal to issute subpoenas to
the students’ proposed witnesseé Nt> other ruling concerning the merits of tht: writ was
appealéd. The trial court is therefore chrected to enter a nsw judgment denymg the writ.

The order grantmg the students attomey fees must also be reversed.

Defendants and app_ellants to recover costs on appeal.

CERTIFIED FOR PUBLICATION"

® e " [s/Ward

We concur:
/s/ Ramirez
P.J.
/s/ King
J.
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C
THE PEOPLE, Plaintiff and Respondent,
SY MEIJIA, Defén:{ant and Appellant.
Crim. No. 15905,
Court of Appeﬁl., Second District, Division 1,
California.
Apr. 30, 1969,

. HEADNOTES

(la, 1b, lg, 1d, le, 1f) Arest § 10-Without

Warrant--On Charge of Felony on Reasoneble
CauseSearches and Seizures ‘§' 6--Investigations-
Falling Short of Search.

"Circumstances justified defendant's detention by
officers for questioning and his subsequent arrest by
the officers, and a gun obtained from defendant was
not obtained as the result of an unlawful search and
seizure but es incident to the arrest, no issue of
unlawful search and seizure being presented, whers,
at a late night” hour and soon after a report of &
burglary in progress, defendant was observed by the
officers near the scene of the burglary carrying a
package covered by & coat, and, after being
spotlighted by the officers, continued to walk away,
and where, after being halted by the officers,
defendant dropped  the package which broke and
plainly revealed portions of the firearm and
ammunition, at which time the officers placed
defendant under arrest on suspicion of burglary.

(2) Criminal Law § 413.5(3)--Evidence--Motion to
Suppress.

In a prosecution for violation of the Dangerous
Weapons Control Act, in which defendant's pretrial
motion to suppress evidence wes denied, the trial
court did not fail to exercise its discretion *487 in
determining whether to allow defendant to renew
such motion after the prosecution rested, where
defendant's attempt to reargue the issue without a
motion for leave therefor was sufficient to call the
court's attention to the matter and the court
geriously considered the same end ruled that further
argument would not be altowed.

" Page 2 of 5

Page | -

‘(3a, 3b) Arrest § 5.5--Detention Short of Arrest,

Circumstances short of probable cause for an arrest
which would indicate to a reasonable man in a, like
position that an investigation wes necegsary ta the
discharge of his duties may justify temporary

. - detention of a person by an officer for the purpose

of questioning.

{4) Arrest § 5.5-Detention Short of Arrest. -
Where the circumstances justified defandant's

- temporary detention for questioning by police

officers, their order to defendant to "Hold it for a
minute," did not constitute an arrest.

(5) 'Searchés and Seizures § 6-Investigations
Falling Short of Search,

Merely looking at that which is open to .view is not .

a gearch.

(6) Arrest :§ 10--Without Werrent--On Charge of
Felony on Reasonable Cause.

A peace officer may arrest a person without a
warrant whenever hé' “has feasonable cause to
believe that the person to be arrested has committed
a felony, & :

See Cﬁl.Jur.Zd, Rev.,, Arrest, § 2B et _seq.;
Am.Jur.2d, Arrest, § 44 et seq.

(7) Arrest § 12(7)-Reasonable or Probable
Cause--Test for Determining Reasonableness.

Reasonable cause for arrest exists when the facts
and circumstances within the knowledge of the

officer at the moment of the arrest would warrant 8 ~

maen of reasonable caution in the belief that an
offense had been committed.

SUMMARY

APPEAL from e judgment of the Superior Court of .
- Los Angeles County, Maurice T. Leader, Judge:

Affirmed,
Prosecution for violation of the Dangerous

Wespons Control Act. Judgment of conviction
effirmed.

COUNSEL

Richard H. Levin, under appointment by the Court
of Appeal, for Defendant and Appellant.
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Thamas C. Lynch, Attorney General, William E.
James, Assistant Attorney General, and George J.
Roth, Deputy Attorney General, for Plaintiff and
Respondent. .

LILLIE, J,

Defendant wes charged with. a violation of the
Dangerous Weapons Control Act (§ 12021, Pen.
Code) and *488 three prior felony convicticns
(Dyer Act [1046]; violations, section 211, Penal
Code [1947], section 11500, Hesith end Safety
Code [1933]). After his amaignment defendant
moved to  suppress the evidence under section

1538.5, Penal Code, and to dismiss under section’

995, Penal Code; both motions were denied,
Defendant then entered a plea of not guilty. By
stipulation the couse was submitted on the transcript
of the testitnony taken at the preliminary hearing.
After the commencement of the trial, the court had
read and considered the transcript and the People
had rested their case defendant sought to reargue
the issue of unlawful search and seizure; noting that
a motion to suppress the evidence pursuent to
section 1538.5, Penal Code, and a motion to dismiss
under section 995, Penal Code, had been made prior
to trial and denied, the trial court refused to permit
the rearpument. Defendant was found puilty as
charged, the court made no finding on the
allegations of the three prior felony convictions.
Defendant eppeals from the judgment.

Around 12:30 in the morning on March 21, 1968,

"several police vehicles responded to "a. burglary

there now" radio call; they arrived at the location
within five minutes. About 75 feet from the location
where the burglary was reported to be in progress
Officer Micheel saw defendant weiking on the street
away from- the premises; no other pedestrians were
in the area. Defendant was {lluminated by a
spotlight from the black and white police vehicle
but he peid no attention to it and continued walking
carrying & coat over his left arm and a package
beneath the coat. Officer Michael got out of the
police car approximately 25 feet behind. defendant

" and started to follow him; another officer got out in

front of defendant and told him to "Hold it for a
minute." Defendant then walked toward the curb
and the officer and as he did so dropped the
package from his left side which, when it hit the
curb and parkway, mede a metallic sound and spiit

Page3 of 5

Page 2

open, and continued walking. Officer Michael was
5 to 10 feet behind defendant; when he "got
there"-where the package lay-it was. split open
revealing the grips of a weapon, portions of a clip
and .45 celiber rounds; he then arrested defendant
on suspicien of burglary after which he picked up
the package, which lay sbout 4 feet from where he
had arrested defendant, made an examination of the
contents and found a .45 caliber automatic.
Defendent denied "knowledge of possession of the
package." Officer Gelb made an examination of the
fingerprints on the gun and identified them as
belonging to defendant; *489 an ebstract of
judgment reflected that on August 15, 1938,
defendant was sentenced to the state prison pursuant
to a ples of guilty to & violation of section 211,
Penel Code. '

Defendant took the witness stand end very briefly
testified that “this particular firearm" was not his
personal property.

(lz) Appellant's main contention is that the
gvidence was obtained by an unlawful search and
seizure. (2) Prior to trial defendant did not seek
appellate review of the court's denial of his pretrial
motion to suppress the evidence by wey of petition
for writ of mandate or prohibition (§ 1538.5, subd.
(i), Pen. Code) but, believing that subdivision (n) of
section 1538.5 permitted him to do so, during the
trial efter the People rested their case attempted to
raise the issue of unlawful arrest, search and seizure
and direct an argument thereto, Commenting that
pretrisl motions under sections 15385 and 995,
Penal Code, had been made and denied, the trial
court stated it would “"entertain no further argument
as to those issues ... raised at the time of 1538.5 and
995." Defendant then abandoned his argument and
took the stand on the merits of his defense denying
that the weapon belonged to him. Appellant now
says that he “specifically requested permission to
renew the motion" and that the "trial judge denied
the motion that he be permitted to renew the motion
to suppress." The record revesls neither a request
for penmission to renew defendant's motion to
suppress the evidence nor a motion that he be
permitted to renew it, and techniceily he did not
make one but his attempt to direct an argument to
the issue of unlawful arrest, search and seizure was
sufficient to call the court's attention thereto.
However, to say, as does appeliant here, that the
trial court failed to exercise its discretion in
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determining whether to grant a defense moticn to
renew the motion to suppress (if indeed it was o
motion) is nonsense for the court did give serious
consideration to his attempt to reargue the issue end
decided not to permit another argument thereon.
There is & clear-exercise of discretion manifest in
the record and not the arbitrary denial esserted by
appellant. (1b) Moreover, his contention that he was
arrested without probable cause and the gun was the
product of an unlawful search and seizure is without
merit.

It ig readily apparent that in ordering defendant to
"Hold it for a minute," the initial detention was
intended by the officer to be but a temporary one
for investigation only. (3a) Circumstances short of
probable cause for an arrest may justify temporary
detention of a person on the street late *490 at
night by an officer for the purpose of questioning, (
People v. Mickelson, 59 Cal2d 448, 450 [30
Cal.Rptr. 18, 380 P.2d G58]; People v. Martin, 46
Cal.2d 106, 108 [293 P.2d 52]; Terry v. Okio, 392
U.S. 1 [20 L.Ed.2d 889, 88 S.Ct. 1868).) (lc) Here
there was ample justification for ordering defendant
to stop-the lateness' of the hour, hia close proximity
" to and movement away from the premises reported
to have been burglarized with » package covered by
& coat and his unusual behavior when illuminated
by the police car spotlight; it was at this point the
officer told him to "Hold it for a minute." (3b) "The
circumstances which allow temporary detention are
those which 'indicate to a reasonable men in a like
position that an investigation is necessary to the
discharge of his duties.' (People v. Gibson, 220
Cal.App.2d 15, 20 [33 Cel.Rptr. 775).)" (People v.
Manis, 268 Cel.App.2d 6533, 659 [74 Cal.Rptr. 423]
; People v, Piedra, 183 Cal.App.2d 760, 761-762 [7
Cal.Rptr. 152].) Had the officer not stopped
defendant and scught an explanation of his peculiar
conduct he would have been derelict in his duties. (4
) The evidence does not warrant a claim that
initially the approach of the officers was for any
purpose other than questioning; and their order to
defendant to "hold it" that they could investigate
and talk to him does not constitute an arrest. (
Peopie v. Williams, 220 Cal.App.2d 108, 112-113 [
33 Cal.Rptr. 7651.)

(1d) It was not until defendant dropped the
package, which made a metallic sound end split
open revealing the contents when it hit the curb, and
continued walking and Officer Micheel, following a
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few feet behind, observed the package on the
parkway to contain the grips of a weapon, portions
of a clip and .45 caliber rounds, that defendant was
arrested. Before the arrest the gun was not the
product of any uniawfu! search and seizure; Officer
Michael did not search to find the gun, nor did he
pick it up. When he first observed the weapon it
was partially exposed in the package split open on
the parkway; it was in plain sight for all to see, (5)
The mere looking at that which is open to view is
not a search. (People v. Nieto, 247 Cal.App.2d 364,
370 [55 Cal.Rptr. 546); Mardis v. Superior Couri,
218 Cal.App.2d 70, 74-75 [32 Cal.Rptr. 263];
People v: Spicer, 163 Cal.App.2d 678, 683 [329
P.2d S17); People v. West, 144 Cal.App.2d 214,
219-220 [300 P.2d 729).) (le) As to the arrest there
can be no question but that it was a lawful one.
With defendant's unexpected conduct and Officer
Michael's observation of the conténts of the
package, the officers' opportunity for . further
investigation *491 ceased, and immediate action
wag required; under the circumstances Officer
Michael could not be expected to do other than
make the errest, (6) A peace officer may arrest a

person without a warrant whenever he has

reasonable cause to believe that the person to be
arrested has committed & felony. (§ 836, Pen. Code;
People v. Lara, 67 Cal.2d 365, 374 [62 CalRptr.
586, 432 P.2d 202); People v. Schader, 62 Cal.2d
716, 722 [44 Cal.Rptr, 193, 401 P.2d 665); People
v. Ingle, 53 Cal.2d 407, 412 [2 Cal.Rptr, 14, 348
P.2d 577].) (7) "Reesonable cause exists when the
facts and circumstances within the knowledge of the
officer ... at the moment of the arrest would
"warrant a man of reasonable caution in the belief*
that an offense had been committed. Carroll v
United States, 267 U.8, 132, 162 [45 8.Ct. 280, 69
L.Ed, 543, 39 A.LR. 790)' (Beck v. Qhic (1964)
379 U.S. 89, 96 [85 8.Ct. 223, 13 L.Ed.2d 142]).)" (
People v. Schader, 62 Cal2d 716, 722 [44
CalRptr, 193, 401 P.2d 665), People v. Cockrell,
63 Cal.2d 659, 665 [47 Cal.Rptr, 788, 408 P.2d

116).) (1f) Nor is there a valid issue of unlawful

search and seizure because it was not until
defendant was placed under arrest that Officer
Michael picked up the package, closely examined
the contents and retained the weapon (Exh. 3), and
this he had e right to do for it was clearly incident to
a lawful arrest; and if under such circumstances it
can be said that Officer Michael's conduct in
picking up the peckage from the public parkway

~ constituted a search and seizure of the gun it was
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. not “unreasonable" within the meaning of the
Fourth Amendment. (People v. Lara, 67 Cal.2d
365, 373 [62 Cal.Rptr, 586, 432 P.2d 202); People
v. Webb, 66 Cal.2d 107, 111-112 [56 Cal.Rptr, 902,
424 P2d 342, 19 ALR3d 708).) Whether the
package had ever been in defendant's possession
wag, of course, a factual question and the holding

. that it had been was fully supported by defendant's
fingerprints on the pgun and Officer Michael's
testimony that he sew defendant drop the package
containing the weapon.

Finally, appellant's reliance on Gascon v. Superior
Court, 169 Cal App:2d 356 {337 P.2d 201], and
Baditlo v. Superior Courr, 46 Cal.2d 269 [294 P.2d
23), is misplaced. In Gascon the officers had
threatened to illegally search the accused; in Baditlo,
the premises from which petitioner fled had been
illegally eatered by the investigating officer. Thus,
in both cases "the petitioner was fleeing from the
attempted illegal invasion of his constitutional
rights." (Gascon v. Superior Court, 169 Cal.App.2d
356, 359 [337 P.2d 201].) In the instant case *492
there was no statement or act indicating any illegal
invasion of defendant's rights. In the light of "the
presumption that official duty will be regularly .
performed" (People v. Piedra, 183 Cal.App.2d 760,

. 762 [7 Cal.Rptr. 152]), any suggestion that there
was an implied threat of illegal search or unlawful
arrest by the officers in ordering defendent to stop
for the purpose of investigation, is wholly
unwarranted on the record before us.

The judgment is affirmed.

Wood, P. ., and Fourt, 1., concurred.,
Cal.App.2.Dist.,1969.
Beople v. Mejia

END OF DOCUMENT
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Original List Date: 7/6/2001 Malling Information: Draf Staff Analysis
Last Updated: 3/28/2003

List Print Date: 06/04/2003 Mailing List
Claim Number: : 00-TC-18
Issue: Postmortem Examinations: Unidentified Bodles, Human Remains

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling list Is continuously updated as requests are received to incfuda or remove any party or person
on the malling list. A current mailing list is provided with commission correspondence, and a copy of the current malling
list Is available upon raguast at any time, Except as provided otharwise by commisslon rule, when a party or interested
party files any written material with the commission conceming a claim, It shall simultaneously serve a copy of the written
material on the partles and interasted parties o the claim identified on the mailling list provided by the commission. (Cal,
Code Regs., tit. 2, § 1181.2.) .

Ms. Pam Stona

MAXIMUS Tel:  (916) 485-8102
4320 Auburm 'Blvd,, Sulte 2000
Sacramanto, CA 95841 Fax: (916)485-0111

Mr. David Wellhouse
David Welihouse & Associates, Inc,

9175 Kiefer Bhwd, Suite 121
Sacramento, CA 95826 Fax: {918)368-5723

Tel (918) 368-5244

Ms. Joan L. Phililpe

Califomia State Sheriffs' Assoclation
P O Box 890790 '
West Sacramento, CA 85898 Fax: (916)000-0000

Tel: (918) 375-8000

Executive Director
California State Coronars' Assoclation
5925 Maybrook Circla

Riverside, CA 92506 Fax:  {916) 000-D000

Tel  (916)000-0000

Mr. Kelth Gmeinder
Department of Finance (A-15)

915 L Strest, 8th Floor
Sacramento, CA 85814

Tel:  (916) 445-8913

Fax:  (916) 327-0225

Mr. Steve Smith

Mandated Cost Systems, Inc. Tel: (918) 668-0888
11130 Sun Center Driva, Sulte 100 ' :
Rancho Cordova, CA 95670 Fax: (916)669-0889
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Mr. Kelth B. Petersen
SixTan & Associates

5252 Balboa Avenus, Site 807 Tel: - (898) 514-8805
San Diego, CA 92117 Fax: (858)514-8845
Mr. Frank McGuire _

County of Yolo

Tel: £30) 666-8400

District Attomey's Office (530)

P.O. Box 1448 Fax:  (916)000-0000
Woodland, CA 95776

Ms. Susan Geanacou

915 L Stroet, Sulte 1180

Sacramenta, CA 95814 Fax: (916)324-4888
Mr. Michael Hawey

State Controller's Cffice (B-08) Tel: (916) 445-8757
Divsion of Accounting & Reparting

3301 C Strest, Suite 500 Fax: (916)323-4807
Sacramento, CA 85816

Mr. Paul Minney
Spector, Middiston, Young & Minney, LLP Tel- (916) 646-1400
7 Park Center Drive
Sacramento, CA 95825 Fax: (916)646-1300
Executive Director
Association of Califomia Water Agencies Tel:  (909) 788-2656
910 K Street, Suite 250
Sacramento, CA 95814 Fax:  (909)000-0000
Mr. Stave .Kell
Callfomla State Association of Counties Tal: (918) 327-7523
1100 K Street, Suite 101 '
Sacramentc, CA 85814-3841 Fax: (916} 441-5507
Mr. Jim Spano

State Controller's Office (B-OB) Tal: (916) 323-5849
Division of Audits .

300 Capitol Mall, Suite 518 Fax: (916)327-0832
Sacramento, CA 95814

Ms. Sarah Ahonima _

County of Los Angales, Department of Coroner Tel:  (323) 3430714
1104 N. Misslon Rd.

Los Angeles, CA 80033 Fax: (323)223-5786
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‘Ms. Harmeet Barkschat
Mandate Resource Senices Tel:
5325 Elkhom Bhwd. #307 '

.S acramento, CA 95842 Fax: (916) 727-1734

{816} 7271350

Mr. Mark Slgman ]
Rivarside County Sheriffs Office
4095 Lemon Straet

P O Box 512 Fax:  (309)955-2720
Riverside, CA 82502

Tel: (909) 955-2700

Mr, Leonard Kaye, Esq. Claimant

County of Los Angeles ) Tel: (213) §74-8564
Auditor-Controller's Office :

500 W, Temple Street, Room 603 Fax: (213)617-8106

Los Anpeles, CA 90012

Ms. Sandy Reynolds

Reynolds Consulting Group, inc.
_P.O. Box 987

Sun City, CA 92586 Fax:  (909) 672-8963

Tel:  (908) 672-9964

Mr. J. Bradley Burgess

Public Resource Management Group Tel: (016) 6774233
1380 Lead Hill Boulevard, Suite #106 :
Rosevlle, CA 35681 ' Fax: (918) 677-2283
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" : .
DEPARTMENT OF ' . o ERAY DAVIS, BOVERNOR
°4umnr“"Fl NAN E: — _ 915 L STREET B SACRAMENTO CA N 95B814-3708 N www.DOF.Ca.GOV
B [ REcEvED 1
August 8; 2001 1 aue 13 2
e | commssion on
Ms. Paula Higashi - . , L STATE MANDATE S

Executive Director

Commission on State Mandates -
1300 | Street, Suite 850
Sacramento, CA 95814

Dear Ms: H)gashl

As requested in your Ietter of July 8, 2001, the Department of Finance has reviewed the test -

claim submitted by the County of Los Angeles (claimant) asking the Commission to determing

whether specified costs incurred under Chapter No. 284, Statutes of-2000;-(SB. 1736 Rainey et
al.), are reimbursable state mandated costs-(Claim:No. CSM-00-TC-18. "Postmortem »

Examinations & Unidentified Bedies, Humans Remains"). :

The test claimant asserts the following duties have resulted in costs to local government which it

. asserts are reimbursable state mandates:

s The collection of additional information regarding the examination of a postmortem
autopsy which would include fingerprints and palm prints, a specified dental
examination, the callection of tissue as specified, specific photographs of the body,
photographs of scars/marks/tattoos/clothing items, or other personal effects found
with or near the body, notations of observations to the estimation ¢f the time of
death, and precise documentation of the location of the remains.

¢ The discretion to include full body x-rays in the examination.

» The preparation of a final report of investigation to the Department of Justice (DCJ)
in a format determined by DOJ with specific information listed.

+ The required retention of specific jaw bone parts and other tissue samples for future
use, unless the coroner determines the condition of the body is too far deteriorated to
achieve this collecticn. The body is not allowed to be cremated or buried unti! the
specified tissues are removed.

» If identification cannot be determined with the aid of dental identity and examination,
the submission of dental records, examination records, and charts to DOJ on forms
supplied by DOJ within 45 days of the date the body or remains were discovered.

+ If identification cannot he determined as specified, the coroner shall submit the final
report of investigation to DOJ within 180 days of the date the body or human remains
were discovered.

« Local law enforcement involved must report the death of an unidentified person to

' DQJ no'later than 10 days after discovery of the body or remains.
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As a result of our review, we have made several conclusmns regarding this clalm thh regards '

to the first six elements concerningthe autopsy procedure on unidentified remains, these test
claim elements are discretionary in nature. Pursuant to Government Code Section 27491, we
have determined that the decision by a coroner to examine unidentified remains (other than
DNA sampling) is a discretionary act that is not currently required by the State nor was it
required prior to the enactment. of this test claim. In that regard, any subsequant requirements
regardmg such an examination's procedures are only initiated when a coroner chooses to
examine unidentified remains. The invéstigating law enforcement agency's report to DOJ is
discretionary as well. The local law enfarcement agency has to first choose to go forward with a
criminal mvestxgatlcn The DOJ report is only initiated once the discretion to investigate a
related case is exercised.

For the above stated reasons state we conclude that this fest claim and its elerents do not -~

contain a state mandate that has resulted in a new activity or program and a r‘eimbgirsa'ble’ cost.

As required by the Commission's regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your March 21, 2001 letter'have
beaen prowded with copies of this letter via elthar Unlted States Mall or, in the case of other state
agencles Interagancy Mall Servrce C , S

If you have any questlons regardmg this Ietter please contact Todd Jerue, Principal Program
Budget Analyst:at (916)445-8913 or Jim Lombard state’ mandates clalms coordmator for the
Department of Finance, at (316) 445-8913. :

Slncerely,

Liboin m#L

S. Calvin Smlth : . L :
Program Budget. Manag,er T S . RS

Attachments
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Attachment A

DECLARATION OF TODD JERUE
DEPARTMENT OF FINANCE
CLAIM NO. 00-TC-18

- 1. | am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.

2. We concur that the sections relevant to this claim are accurately quoted in the test claim -

submitted by claimants and, therefore, we do not restate _them in this declaration.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true.

AUG 8 208

/525 VN
J

August 8, 2001 at Sacramento, CA
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PROOF OF SERVICE

Test Claim Name: Postmortem Examinations: Unidentified Bodies, Human Remain

Test Claim Number: 00-TC-18

l, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party to the within entitled cause; my business address is 915 L Street, 8th Floor,

Sacramento, CA 85814.

On August 8, 2001, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal pickup iocation at 915 L Street, 8th Floor, for Interagency Mail Service, addressed as

follows: .

A-16

Ms. Paula Higashi, Executive Director
Commissicn on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-28

Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Executive Director

California State Sheriffs' Association
£.0. Box 890790

- West Sacramento, CA 95898

Mr. Steve Kell

California State Association of Counties
1100 K Street, Suite 101

Sacramento, CA 85814-3841

D-8

Mr. Manuel Medeiros, Asst. Attorney General
Department of Justice

Government Law Section

1300 | Street, 17" Floor -

Sacramento, CA 85814

B-8

Jim Spano

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Harmeet Barkschat
Mandate Resource Services
8254 Heath Peak Place
Antelope, CA 95843

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller's Office

500 W, Temple Street, Room 603
Les Angeles, CA 90012

Mr. Gary Maggie
Department of Justice
4949 Broadway
Sacramento, CA 95820

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 85825
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Mr. Keith B. Petersen, President Ms. Sandy Reynolds, President

Sixten & Associates Reynolds Consulting Group, Inc.
5252 Balboa Avenue, Suite 807 F.O. Box 987

San Diego, CA 82117 ‘ Sun City, CA 92586

Ms. Pam Stone Wellhouse and Associates

Legal Counsel ' Attention: David Wellhouse
DMG-MAXIMUS 9175 Kisfer Boulevard, Suite 121
4320 Auburn Bivd., Suite 2000 Sacramento, CA 95826

Sacramento, CA 95841

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on August 8, 2001 at Sacramento,

California.
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SB 1736 Senate Bill - Bill Analysis EXHIBIT D

i SENATE RULES COMMITTEE |
|0ffice of Senate Floor Analyses |
|1020 N Street, Suite 524 |
1(916) 445-6614 Fax: {916}

|1327-4478 |

UNFINISHED BUSINESS

Bill No: 5B 1736

Buthor: Rainey (R}, et al
Amended: 8/8/00

Vote: 21

SENATE JUDICIARY COMMITTEE : 6-0, 4/11/00
AYES: Escutia, Haynes, Peace, Sher, Wright, Schiff

SENATE APPROPRIATIONS COMMITTEE : 13-0, 5/15/00
. BYES: Johnston, Alpert, Bowen, Burton, Escutia, Johnson,

Karnette, Kelley, Leslie, McPherson, Mountjoy, Perata,
Vasconcellos

SENATE FLOOR : 39-0, 5/30/00 (Consent)

AYES: Alarcon, Alpert, Bowen, Brulte, Burton, Cheskro,
Costa, Dunn, Escutia, Figuerca, Hayden, Haynes, Hughes,
Johannessen, Johnson, Johnston, Karnette, Kelley, Knight,
Leslie, Lewis, McPherson, Monteith, Morrow, Mountjoy,
Murray, O'Connell, Ortiz, Peace, Perata, Poochigian,
Rainey, Schiff, Sher, S5olis, Soto, Speier, Vasconcellos,
Wright

ASSEMBLY FLOOR : 62-0, B/1B/00 (Passed on Consent) - See
last page for vote

SUBJECT : Unidentified bodies and human remains:
retention of
evidence
SCURCE : Buthor
CONTINUED
W]
SB 1736
283
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SB 1736 Senate Bill - Bill Analysis - Page 2 of 6
Fage

DIGEST : This bill prohibits the cremation or burial of
an unidentified deceased person unless specified samples
are retained for possible future identification, as
specified.

This bill requires a coroner, where a deceased person
cannot be identified, to conduct a medical examination with
specified procedures, prepare a final report of the .
investigation, and forward this final report to the State
Department of Justice if the deceased person remains
unidentified 1B0 days after discovery. '

Lastly, this bill requires the State Department of Justice
to develop and provide the format of the reports (notice of
investigation and final repert of investigation) to be
submitted regarding an unidentified deceased person.

_Assembly Amendments authorizes, rather than requires,
dental procedures. (See #2 in analysis.)

ANALYSIS Existing law permits the coroner to engage the
services of a dentist to carry cut a dental .examination if

the coroner or medical examiner is unable to identify a
deceased person by visual means, fingerprints or other
identifying data.

Existing law requires the coroner or medical examiner to
forward the dental examination records of the unidentified
deceased person to the State Department of Justice (DOJ} on
forms supplied by the DOJ, if the identify of the person
sti1ll could not be established. Under. current law, the DOJ
acts as the repository or computer center for the dental-
examination records forwarded té it by ccrcners and medical
examiners in the state. ’ : '

This bill expands the efforts to identify deceased persons
by specifying that any postmortem examination or autopsy
conducted at the discretion of a coroner upon an
unidentified body or human remains shall be subject to the
provisions of this bill, '

The bill requires that a postmortem examination or autopsy
muat include, but shall not be limited to, the following
procedures: : . .

.SB _173%
Page

1.Taking of all available fingerprints and palms prints..
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SB 1736 Senate Bill - Bill Analysis _ Page 3 of 6

2.A dental examination consisting of dental charts and
dental XFrays of the deceased person's teeth, which may
. be conducted on the body or human remains by a qualified
dentist as determined by the coroner.

3.The collection of tissue, including & hair sample, or
body fluid samples for future DNA testing, if necessary.

4,Frontal and lateral facial photographs with the scale
indicated.

S.Notation and photographs, witH a scale, of significant
scars, marks, tattoos, clothing items, or other perscnal
effects found with or near he body.

6.Notations of observations pertinent to the estimation of
the time of death.

7.Precise documentation of the location of the remains.

The bill provides that the postmortem examination or
autopsy of the unidentified body or remains may include
full body X-rays.

The bill requires the coroner to prepare a final report of
investigation in a format established by the State
Department of Justice (DOJ}. The final report shall list
or describe the information collected, pursuant to the
. postmortem examination or autopsy conducted by the coroner.

The bill provides that the body of an unidentified deceased
person may not be cremated or buried until the jaws
{maxilla and mandible with teeth) and other tissue samples
are retained for future possible use. Unless the coroner
has determined that the body of the unidentified deceased
person has suffered significant deterioration or
decomposition, the jaws shall not be removed until
immediately before the body is cremated or buried. The
corener shall retain the jaws and other tissue samples for
one year after a positive identification is made, and no
civil or criminal challenges are pending, or indefinitely.

5B 1736
Page

The bill provides that if the coroner, with the aid of the
dental examination and any other identifying findings, is

_ unable to establish the identity of the body or human
. remains, the coroner shall submit dental charts and dental
X-rays of the unidentified deceased person to DOJ on forms

supplied by DOJ within 45 days of the date the body or

. 285 :
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SB 1736 Senate Bill - Bill Analysis - Page4of6

human remains were discovered.

other identifying findings, is unable to establish the
identity of the body or human remains, the coroner shall
submit the final report of investigation to DOJ within 1B0
days cf the date the body or human remains were discovered.

If the corodner, with the aid of the dental examination and .

This bill requires any law enforcement agency investigating
the death of an unidentified person to report the.death to
DOJ no later than ten days after body or human remains were
discovered.

This bill requires DOJ to compare and retain the final-
report of investigation that ccroners and medical examiners
send to DOJ.

Background

Sponsored by the California Society of Forensic Dentistry,
this bill is the aftermath of years of volunteer consultant
work done by members of the Society, helping DOJs
Missing/Unidentified Persons Unit track down identities of
approximately 2,200 unidentified dead persons in .
California, From their work, they say it has become clear
that there is no consistent mannér by which evidence is '
collected or retained, and that information reported to the
Attorney General varies from grossly inadequate to
extremely detailed. Furthér, unidéntified bodies have been
buried or cremated without the retention of evidence that

. could assist in the identification of the deceased at a
future date’ : ' ’ '

FISCAL EFFECT Appropriation: No Fiscal - Com.: Yes
Local: Yes - . : PN

'Fiscal Impact (in thousands)

5B 1736
Page
5 .
Ma+dor . Provisions 2000-01 200}~02
2002-03 . Fund
______ Coroners - Unknown, potentially
T gignificant, lecal
. : probably
nonreimbursable costs . : ’
Dept. of Justice : Under $150 annually ]
General : " :
SUPFORT_ .¢ (Verified 3/1?/00)
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SB 1736 Senate Bill - Bill Analysis ‘ Page 5o0f 6

California Dental Assistant Association
California Society of Forensic Dentistry
. Californla Peace Officers Asscciation
California Police Chiefs Association
California State Coroners Associaticon
California State Dental Association
Attorney General
Numerous individuals

'ARGUMENTS IN SUPPORT According to the author's office,
there are currently a total of 2,200 unidentified dead
bodies in California. Even with the volunteer help of the
California Forensic Dentistry members, coroners and medical
examiners are not able to identify these human remains.

The reason, they state, is that records are so inconsistent
in content and guality, that it has been difficult to
reconcile information from the coroner/medical examiner's
investigation and information gathered by the DOJ on

missing persons or victims of viclent crimes. The State )
Coroners' Association's data reflect "the inconsistent
nature of evidence collection and retention for

unidentified deceased persons."

The bill establishes a statewide protocol for the
investigations conducted pursuant to statute, expand the
type of examination required, and require retention of jaws
and other tissue samples indefinitely for pessible
identification in the future.

. The DOJs Missing and Unidentified Persons Unit indicates
they support this bill because it would improve their

SB 1736

—_— Page
6 .

ability to matech their records of missing or unidentified
persons with unidentified dead persons or human remains.

BSSEMBLY FLOOR
AYES: Aanestad, Ackerman, Blquist, Arcner, Ashburn,
Baldwin, Bates, Battin, Baugh, Bock, Briggs, Calderon,
Cardoza, Corbett, Cox, Cunneen, Davis, Dickerson,
Ducheny, Dutra, Floyd, Gallegos, Granlund, Havice, Honda,
House, Jackson, Kaloogilan, Keeley, Leach, Lempert,
Leonard, Longville, Lowenthal, Machado, Maddox,
Maldonade, Margett, Mazzoni, McClintock, Migden, Nakano,
Olberg, Oller, Robert Pacheco, Papan, Pescetti, Runner,
. Scott, Bhelley, Steinberg, Strickland, Strom-Martin,
’ . Thompson, Thomson, Torlakson, Washingten, Wayne, Wiggins,
Wildman, Zettel, Hertzberg

. , 5 287.
hrtp://www.leglnfo.ca.gov/pub/99-00/b1]l/sen/sb_l‘/U1-I?SO/sb-_1736_'cfa*20000819_1347-... 5/29/2003

e ——




SB 1736 Senate Bill - Bill Analysis | » | ' Page 6 of 6

RIJG:cm 8/1%/00 Senate Floor Analyses

SUPPORT/CPPOSITION: SEE ABOVE . .

ok Rk END LE RN ]
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c

EMMA L. HUNTLY, Appellant,
Y.
ZURICH GENERAL ACCIDENT AND
LIABILITY INSURANCE COMPANY etal.,
Respondents.

Civ. No. 6955.

District Court of Appes!, First District, Division 2,
California.

August 1, 1929,

HEADNOTES

e DEAD BODIES--PROPERTY
RIGHTS--CUSTODY--STATUTES.

In the absence of statutory provision, there is no
property right in a dead bedy; and section 294 of
the Penal Code, providing that a person charged by
law with the duty of burying the body of a deceased
person is entitled to the custody thereof for the
purpose of burial, does not confer any property
right.

See 8 Cal. Jur. 921, 928; 8 R, C. L. 684,

(2) LIMITATION OF ACTIONS--MUTILATION
OF DEAD BODY--ACTION BY WIFE--
PERSONAL INJURIES--SUBDIVISION 3,
SECTION 340, CODE OF CIVIL PROCEDURE,
Where the gravamen of & cause of ection by 2 wife
for the mutilation of her deceased husband's body,
as alleged, was the shock to plaintiff's mental and
physical structure, and the wife introduced
testimony a5 to her physical and menta] condition as
indicated by insomnia, hysteria and nervousness,
together with her physician's testimony of a simmlar
character, the cause of action was one for an injury
to plaintiff's person within subdivision 3 of section
340 of the Code of Civil Procedure, requiring an
action for an injury to the person to be brought
within one year,

See 8 Cal, Jur. 770.

(3) ID.--PERSONAL INJURIES--ACT OF
FORCE OR BATTERY NOT NECESSARY--

Page 2 of

Page 1

PRESUMPTIONS.

Under subdivision 3 of section 340 of the Code of
Civil Procedure, requiring an action for any injury
to the person to be brought within one year, it is not
necessary that an act of force and violence or
battery be inflicted upon plaintiff to constitute an
"injury to the person,” since when bedily injury
cccurs, the law considers the action as one for
personal injuries, regardless of the nature of the
breach of duty, and adopts the nature of the damage
as the test.

4 . ID.--ACTION FOR
DAMAGES--STATUTORY CONSTRUCTION,
Subdivision 3 of section 340 of the Code of Civil
Procedure, requiring an action for injury to another
to be brought within one year, is intended to refer to
actions for damages "on account of' personal
injuries.

See 16 Cal, Jur. 472.*%282

{5) ID.--NEGLIGENCE--DEATH--PERSONAL
RIGHTS--PROPERTY RIGHTS--STATUTE OF
LIMITATIONS. :

The amendment to subdivision 3 of section 340 of
the Code of Civil Procedurs by Statutes of 1905,
page 232, bringing within the one-year limitation
causes of action for injury to or death of one caused
by the wrongful act or neglect of another, was
intended to embrace within its terms all
infringements of personal rights as distinguished
from property rights.

{6) ' CORONERS--DEAD BODIES--CAUSE OF
DEATH--DISCRETION AS TO HOLDING
INQUEST--AUTOPSY. .

Under sections 1510 and 1512 of the Penal Code,
suthorizing the coroner to inquire into the canse of
death in certain instances and hold post-mortem
examinations, a coroner, having reasonable ground
to suspect that the death of a person was sudden or
upusual and of such a nature as to indicate the
possibility of death by the hand of deceased, or
through the instrumentality of some other person,
has discretion to hold an inquest and should not be
beld responsible simply because at the conclusion
of the inquest it has been determined that the
deceased died a natural death.

See 6 Cal, Jur. 545.

Copr. © Bancroft-Whitney and West Group 1998
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N ID.-RIGHT TO
AUTOPSY--CONSENT.

A coroner may order an autopsy when, in his
judgment, that is the appropriate means of
escertaining the cause of death, and this he may do
without the consent of the family of the deceased.

ORDER

When holding of autopsy justified, note, 48 A. L.
R. 1209. See, also, 6 R. C. L. 1167.

(8) . EVIDENCE--PERFORMANCE OF.
OFFICIAL DUTY--PRESUMPTIONS,

It is presumed, in the absence of a contrary
showing, that official duty has been regularly

performed, in view of section 1963 of the Code of

Civil Procedure.

(9) - CORONERS--AUTHORITY TO HOLD
INQUEST--AUTOPSY. '
Where an autopsy was performed on the body of
deceased in another county, but no inquest was
held, and upon arrival of the body of deceased his
wife. was dissatisfied with the finding of the autopsy
surgeon and represented that the husband's death
was sudden and caused by a terrible fall or violence
of some sort and was not the result of natural
causes, the coroner acted within his authority in
ordering an inquest and authorizing his autopsy
surgeon to proceed in the usual manner under
sections 1510 and 1512 of the Penal Code,.

SUMMARY

APPEAL from a judgment of the Superior Court of
the City and County of San Francisco. Louis H.
Ward, Judge. Affirmed.

The facts are stated in the opinion of the court. ¥203

COUNSEL
Raymond Perry for Appellant,
Ford, Johnson & Bourquin, John J. O'Toole, City

Attomey, Henry Heidelberg, Assistant City
Attorney, and J. Hampton Hoge for Respondents.

LAMBERSON, ],

Page 3 of 9

Page 2

pro tem.-Plaintiff appeals from orders of the
Superior Court granting defendants' motions for
nonsuit and from the resulting judgment entered in
favor of defendants.

The action is one to recover damages from the
defendants arising from their alleged acts in jointly
causing an autopsy to be performed upon the body
of Thomas H., Huntly, deceased, husband of
plaintiff herein,

Mr, Huntly died in the county of Los Angeles on
March 22, 1926. A partial autopsy was performed
upon the body by B surgeon occupying the position
of autopsy surgeon in the office of the coroner of
Los Angeles County, under the authority of the
coroner, but no infquest was held in that county. The
body was shortly thereafter shipped to Sen
Francisca, which was the home of the deceased and
his wife. Upon its arrival in San Francisco the body
was received by representatives of the defendants
Suly and H. F. Sulr Company, and taken to their
undertaking establishment,

It appears that the sutopsy surgeon at Los Angeles
determined that the cause of death was angina
pectoris, and the coroner issued a death certificate
upon such finding. Apparently dissatisfied with the
result of the examination in Los Angeles, the
plaintiff asked the. defendant Subr to give her the
name of some surgeon who could make a further
examination of .the body end determine for her
benefit the nature of a bruise appearing upon the
forehead of the deceased. Mr. Subr referred plaintiff
to defendant Strange, who was then occupying the
position of autopsy surgeon under the defendant
Leland, who was coroner of the city and county of
San Francisco. In an interview with Dr. Strange
plaintiff asked him some questions about the
possible effect of a blow on the forehead of the
deceased. Dr. Strange asked if there had been an
autepsy and if the people who performed such
autopsy had examined the head.

According to the testimony of Dr. Strange, who
was called as a witness on behalf of plaintiff,
plaintiff ssked him to do a *204 private autopsy
upon the body of her husband. He asked her what
kind of a death it was, and upon being informed that
the deceased died while at work and es the result of
an accident, Dr. Strange informed her that he did
not believe he would have a right to perform a

Copr. © Bancroft-Whitmey and West Group 1998
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private autopsy on 2 violent death case, and that
plaintiff’ informed him that she wanted to have the
skull opened to find out if there wes a fracture,
because she thought she was entitled to certain
insurance ag the result of a death by accident; that
she was not satisfied that the cause of deatly was
angina pectoris, and wanted Dr. Strange to open the
head to find out if there was a fracture of the skull,
and Dr. Strange informed her that the matter should
be taken up through the coroner's office.

The matter’ wes reported to the coroner, who was
informed, according to the testimony, that a partial
autopsy had been performed at Los Angeles. He
ordered that an inquest be held, and that an autopsy
be performed, and the body was later removed to
the office of the coroner, where the autopsy was
performed by Dr. Strange, who testified that there
had been a prior incision, and that he opened the
body by cutting the stitches; thet the orpans had ell
previously been cut loose and examined. He found
the arteries hardened, and took small samples from
the heart, as well as from other organs of the body.
He also opened the head and examined the skull to
see if there had been a fracture, and exemined the
brain to ascertain whether there had been &
contusion or laceration of the brain. The organs,
with the exception of the specimens, were returmed
to the body. The specimens, which included
samples from the brain, heart, lungs, spleen, kidneys
and liver, were placed in a six-ounce bottle,
containing a fluid, and were delivered to the
defendant Ophuls for microscopic and other
examination, Opbuls, who was in the employ of the
defendant insurance company, was not present at
the autopsy and did not see the body of Mr. Huntly,
but received the samples from attendants at the
coroner's office. - :

In her cpening brief appellant states that the
defendants are sued as joint tort-feasors, the
defendant insurance company for having employed
the defendant Newlin to employ defendant Ophuls
to remove the specimens; the defendant Newlin,
who was present at the autopsy, for unlawfully
witnessing the mutilation and employing Dr. Ophuls
to remove the specimens; *205 defendant Ophuls
for an' unlawful examination and removal of
specimens; defendant H. F, Suhr Company and Fred
Sulr for the unlawful removal of the boedy from
their parlors for the purpose of mutilating it;
defendant  Leland for unlawfully granting

Page 4 of 9

Page 3

permission to perform the mutilation, for permitting
the use of his office for an unlawful mutilation and
for permitting the unlawful removal of specimens,
and the defendant Strange for performing the
mutilation. Plaintiff claims that the autopsy was
performed without her consent or knowledge, and
that she was not informed of the same until the
defendant Newlin informed her of it at his office at
some later date.

The plaintiff alleges, in substance, that on the
twenty-second day of March, 1926, the coroner of
the county of Los. Angeles ordered his assistant
autopsy surgeon to perform en autopsy upon. the
body of Thomeas H. Huntly, and said surgeon did on
that date perform a legal eutopsy upon said body:
that the defendants, and each of them, knew on the
twenty-fourth day of March, 1926, that "the legal
and only lawful autopsy" had been performed by
and under the authority of the coroner of the county
of Los Angelas,

The complaint then alleges as follows:
IIX.' .

“That on ‘the 24th day of March, 1926, said
defendants, with knowledge that a lawful autopsy
had been performed upon the body of Thomas H.
Huntly, did cause said body of the late Thomas H,
Huntly to be removed from the undertaking
establishment of H. F. Sulr Company in the City
and County of San Francisco, State of Californiz, to
the office of the coroner of the City and County of
Sen Francisco, State of California, without the
consent, knowledge, or suthority of the plaintiff,
and did mutilate, desecrate, violate and outrage, and
commit an act of irreverence and profanation upon
the body of the late Thomas H. Huntly, in that
without the permission of the plaintiff, the widow of
the sald Thomas H. Huntly, and the lawful owner
and possessor of said body, and without authority of
law, did perform in the City and County of San
Francisco, State of California, a mutilation,
desecration and violation upon said body of said
Thomas H. Huntly in this: that said defendants did
cauge the skull of said Thomas H. Huntly to be
opened and the brains removed; the body of said
Thomes H.*206 Huntly to be opened and
specimens of the heart, lungs, kidneys, liver and
spleen to be removed and said specimens of the’
heart, lungs, kidneys, liver, spleen and brains to be

Copr. © Bancroft-Whitney and West Group 1998
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delivered to the defendant William Ophuls, as the
sgent and representative of the defendant Zurich
General Accident and Liability Insurance Company,
a corporation.

1 XI.

"That said mutilation, desecration, violation and .

outraging of the head and the body of her deceased
husband was repugnent to the plaintiff, was
offensive to and indecently insulted the said
plaintiff, and by reeson of said acts, and each of
them, did cause the plaintiff a shock to her mental
and physical equipoise, causing violent agitation of
feeling and disturbances of her mind and wrecking

her mental and . physical equipoise, to her horror,

mental enguish and extreme dispust, and disturbing
permanently her peace of mind.

IIX_II-

“That by reason of the said acts of the defendants
aforesaid the plaintiff has been damaged in the sum
of $75,000.00."

The complaint was filed on May 6, 1927,

Upon the trial, and at the close of plaintiff's case,
motion for nonsuit was made upon behalf of each of
the defendants upon the ground, among others, that
the dction was barred by the provisions of
subdivision 3 of section 340 -of the Code of Civil
Procedure, and the motion was pranted as to each of
the defendants upon that ground.

Plaintiff contends that the cause of action stated in
the complaint falls within the provisions of
subdivision 1 of section 339 of the Code of Civil
Procedure, which reads in part as follows: "Within
two years: An action upon & contract, obligation or
liability not founded upon an instrument of writing,
other than that mentioned in subdivision 2 of
section 337 of this code ... " :

Defendants contend, on the other hend, that the
action is one to recover damages for an injury to the
person of the plaintiff, caused by the wrongful act
of the defendants in muiilating, as alleged, the body
of the deceased, and is barred by the provisions of
subdivision 3 of section 340 of the Code of Civil
Procedure, which reads in part as follows: "Within

Page 5 of 9
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battery, false imprisonment, seduction or for injury
*207 to or for the death of one caused by the
wrongful ect or neglect of another.,”

The subdivision just quoted has undergone several
amendments since its originel enactment.

As enacted in 1872, it read “an action for.libel,
slander, assault, battery or false imprisonment." In
1874, the words "or seduction” were added, and in
19035, there were added the words "or for injury to
or for the death of one caused by the wrongful act
or neglect of another,"”

The primary question for consideration is the
nature of the right upon which the plaintiff bases her
cause of action. i

1] In thé gbsence of statutory provision, there is no
property in a dead bedy. (Enos v Snyder, 131 Cal.
68 [82 Am. St. Rep. 330, 53 L. R. A. 221, 63 Pac.
1701)

Various statutes have been enacted for the purpose
of enforcing, as well as protecting the duties which
we owe to the bodies of the dead, as well as the
public welfare and heeith. Among them is section
294 of the Penal Code, which provided at.the time
of the incident under examination as follows; "The
person charged by law with the duty of burying the
body of a deceased person is entitled to the custody
of such body for the purpose of burying it; except
that in the case in which an inquest is required by
law to be held upon a dead body by a coromer, such
corener is entitled to its custody until such mquest
has been completed.”

The reservations and safeguards which have been
placed around the right of possession by the

retatives to the body of a deceased person have -

caused confusion in some cases, with the nght of
ownerghip, and have led to the use of the expression
"quasi property." Numerous authoritics, however,
from earliest times to the present, support the
conclusion of the courts of this state that there can
be no ownership in a human body after death.” An
interesting discussion of the law, civil, common and
ecclesiastical, is found in the case of Pierce w
Proprietors Swan Point Cemetery, 10 R. L. 227, 242
[14 Am. Rep. 667]. Therein the court said:
"Although as we have said, the body is not property

one year ... 3. An action for libel, slander, assault, in the usually recognized sense of the word, yet we
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may consider it as a sort of guas/ property to which
certain persons may have rights, as they have duties
to perform toward it, arising out of our common
bumanity. But the person having charge of it cannot
be considered as *208 the owner of it in any sense
whatever; he holds it only as a sacred trust for the
benefit of all who may from family or friendship,
have an interest in it, and we think that a court of
equity may well regulate it as such, and change the
custody if improperly managed.”

In the case of Darcy v. Presbyterian Hospital, 202
N. Y. 259 [Ann, Cas. 1912D, 1238, 95 N. E. 695),
the Court of Appeals of New York said: "The most
elaborate consideration of the question in the courts
of this country appears in the case of Larson v
Chase, 47 Mimn. 307 [28 Am. St. Rep. 370, 14 L.
R. A 85 50 N. W. 238], in which, after an
examination of authorities, both in this country and
in England, the conclusion is reached that while no
action can be maintained by the executor or
administrator upon the theory of any property right
in a decedent's body, the right to the possession of a
dead body for the purpose of preservation and

burial belongs te the surviving husband or wife or

next of kin, in the absence of any testamentary
disposition; and this right the law will recognize and
protect from any unlawful mutilation of remains by
awarding damages for injury to the feelings and
mental suffering resulting from the wrongful acts,
although no pecuniary damage is alleged or proved.

In the cese of Beaulien v. Great Northern Ry. Co.,
103 Minn, 47, 52 [14 Ann. Cas, 462, 19 L. R. A.
(N. 8.) 564, 114 N. W. 353}, the court said: "The
rule laid down in the Larson case expresses the
modern view of the question, and extends a remedy
where cotherwise none would exist, There being no
property in dead bodies, and the wrong complained
of being only the invasion of an intangible legal
right, no actual damages for the wrongful mutilation
of the body can be recovered, and the courts award
solatium for the bereavement of the next of kin as
the only eppropriate relief. Without the element of
mental distress, the action wouid be impotent of
results and of no significance or value 25 a remedy
for the tortious violation of the legal right of
possession and preservation,”

In the case of Hosselbach v. Mt Sinai Hospital,
173 App. Div. 89 [159 N. Y. Supp. 376), the court
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held that it is well settled that there are no property
rights in the ordinary commercial sense in a dead
body, and the damages allowed to be recovered for
its mutilation are never awarded as a *209
recompense for the injury done to the body as a
piece of property.

[2] Having come to the conclusion that there is no
ownership in the body of 2 deceased human being,
the next question for determination is the nature of
the wrong for which demages are being sought in
this action.

It is plaintiff's contention that her right to maintain
an action arose out of the mutilation of the body,
and that "the measure of damages is the mental
suffering. Therefore, the damages for mental

- suffering are not the gist of the cause of action,"

The injury upon which plaintiff bases her cause of
action was an injury to her person.

In the case of Sloane v. Southern Cal. Ry, Co., 111
Cal. 668 [32 L. R. A. 193, 44 Pac. 320, 322), the
court said: “The real question presented by the
objections and exceptions of the appellent is,
whether the subsequent nervous disturbance of the
plaintiff was a suffering of the body or of the mind,
The interdependence of the mind and bedy is in
many respects so close that it is impossible to
distinguish their respective influence upon each
other. It must be conceded that a nervous shock or
paroxysm, or & disturbance of the nervous system, is
distinct from mental anguish, and falls within the
physiological, rather than the psychological, branch
of the human orgenism. It is & matter of general
knowledge that an attack of sudden fright or an
exposure to imminent peril has produced in
individuals & complete change in their nervous
system, and rendered one who was physically strong
and vigorous weak and timid. Such a result must be
regarded as &n injury to the body rather than to the
mind, even though the mind be at the same time
injuriously affected. Whatever may be the influence
by which the nervous system is affected, its action

‘under that -influence is entirely distinct from the

mental process which is set in motion by the brain,
The nerves and nerve centers of the body are a part
of the physical system, and are not only susceptible
of lesion from external causes, but are also liable to
be weakened and destroyed from causes primarily
acting upon the mind, If these nerves or the entire
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nervous system is thus affected, there is a physical
injury thereby produced, and, if the primal cause of
this injury is tortious, it is immaterial whether it is
*210 direct, as by a blow, or indirect through some
action upon the mind."

The languege of that opinion was expressly
approved in Lindley v. Knowlton, 179 Cal, 298 [176
Pac, 440]. '

In the case of Johnson v. Sampseon, 167 Minn. 203
(46 A. L. R. 772, 208 N. W, 814), the court had
under consideration an action in which false charges
of unchastity had been made against a school girl
fifteen years of ape, resulting in alleged mental and
bodily injuries. In its discussion of the case, the
court said: "On the whole we see no good reason
why a wrongful invasion of a legal right, ceusing an
injury to the body or mind which reputable
physicians recognize and can trace with reesonable
certainty to the act as its true cause, should not give
rise to a right of action against the wrengdoer,
altbough there was no visible hurt at the time of the
act complained of."

In the case of Morion v. Western Union Tel Co.,
130 N. C. 299 [4]1 S. E. 484, 485], the court, in
discussing the meaning of the phrase "or other
injury to the person, said: "In law, the word
'‘person’ does not simply mean the physical body,
for, if it did, it would apply equally to a corpse, It
means a living persen, composed of body and soul,
Therefore any menta! injury is necessarily an injury
to the person. Personal injuries may be either bodily
or mental, but, whether one or the other, they
infringe upon the rights -of the person; and not of
property. A learned author has said that: 'The mind
is no less a part of the person than the body, and the
sufferings of the former are sometimes more acute
and lasting than those of the latter, Indeed, the
sufferings of each frequently, if not usually, act
reciprocally upon the other,™

The allegations of injury to the plaintiff, as set forth
in the complaint, have already been stated, The
gravamen of the cause of action, as alleged, was the
ghock to the plaintiff, mental and physical. Without
such injury to her, personally, there could have been
no cause of action for the reasons heretofore
discussed. In support of her case, the plaintiff

introduced testimony as to her physical and mental

condition as indicated by insommia, hysteria end
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nervousiess.

Her physician testified that she was suffering from
"exhausticn psychosis," which he defined as =
lowered condition *211 of her nervous and physical
system, a low blood pressure, B lowered mental
condition, a slow power of concentration, & tardy
mermory, general weakness of her nervous system
and as an anemia due to an interference of the
nervous system that controls the blood mechanism
and blood nutrition.

We think that the inescapable conclusion from the
allegations of the cempleint, and from the testimony
offered on behalf of plaintiff, must be that the injury
that was inflicted ‘was to the person of the plaintiff;
as & result of the acts of the defendants,

[3] It is not necessary that an act of force and
violence, or e battery, be inflicted upon the plaintiff
in order to bring the case within the meaning of
subdivision 3 of section 340 of the Code of Civil
Procedure. .

In the case of Basler v. Sacramenio etc. Ry. Co.,
166 Cal. 33 [134 Pac. 993] the plaintiff's wife

" sustained a personal injury by resson of the

negligence of the defendant, and the plaintiff sued
for the loss of his wife's services and for the
expense incurred in her medical care.

[4] The court held that the action was barred under
the provisions of subdivisien 3 of section 340
because it was one for personal injuries and not
upon an obligation or liability not founded upon en
instrument in writing. In the discussion of the case
at page 36 the court said:

"It has been held that the word ‘for' means 'by
reason of,' 'because of and ' on account of' and that
a statute prescribing & limitation on ‘actions for
injury to the person ... caused by negligence’ should
be interpreted to mean ' actions "by reason of' or
"because of," or "on account of" injuries to the
person caused by negligence.' (Sharkey v. Skilton,
83 Conn. 503 [77 Atl. 952].) Applying this rule to
our own statute we must hold that the language of
section 340 quoted sbove refers to actions for
damages 'on account of personal injuries. In
Sharkey v. Skilton, the plaintiff was the husband of
the injured woman and there, as here, counssl
sought to make & distinction between the direct
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injury to the wife and the indirect damages and loss
to the husband, but the court held that both harmful
results had their efficient cause in the accident to
her and that therefore the same statute of limitations
applied to actions in which the wife was a party
*212 and to those in which the husband sued alone
because of his relative rights.

“"Maxson v, Delaware, Lackawanna & Western R,
R, Co., 112 N. Y. 560 [20 N. E. 544], was a case
similar to this in which the husband sued for the
loss of his wife's services because of injuries
received by her on account of the defendant's
negligence, It was held that his cause of action was
governed by the statute prescribing the time within
which an action might be commenced for a
'personal injury, resulting from negligence.’

"We sec no escape from the reasoning of the
foregoing authorities."

It is unnecessary to cite numercus cases in other
jurisdictions which are in accord with the
conclusion of our courts that there need be no
physical contact with the body of a person to
constitute a-cause of action for personal injury.
When z bodily injury occurs, the law considers the
action gs one for personal injuries, regardless of the
nature of the breach of duty. It adopts the nature of
the damage as the test, and not the nature of the
breach. '

In the case of Groff v. DuBois, 57 Cal. App. 343 [
207 Pac. 57}, which wes an action for damages for
an injury alleged tc have been suffered by plaintiffs
as the resuit of ‘an unlawful and malicious attempt
by the defendants to eject them from certain

premises of which they were in lawful and peaceful
. possession, and which it wes alleged resulted in one

of the plaintiffs suffering a miscarriage, the court
held that the action was one brought for injury to
the person, and should have been commenced
within one year. In accard are Krebenios v. Lindauer
, 175 Cal. 431 [166 Pac. 17), Harding v. Liberty
Hospital Corp., 177 Cal, 520 [171 Pac. 98].

{5] We are of the opinion that by the amendment to

" subdivision 3 of section 340 introducing the clause

"or for injury to or the death of one caused by the
wrongful act or neglect of another," it was intended
to embrace therein all infringements of personal
rights as distinguished from property rights.

Page 8 of O
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In this case plaintiff's cause of action arose solely
from ber relationship to deceased, and the effect the
mutitation of his body had upon her, personally. If
there hed been an estrangement between herself and
her husband, or an *213 absence of affestion, or
such an attitude of mind that the alleged desccration
occasioned no anguish or distress or injury, then the
plaintiff would have had no cause of action. As
pointed out by respondents, the right which she
sought to exercise in caring for her husband’s body
in death was one strictly personal to her, and which
could not have been exercised by others.

The objection has also been made that the trial
court erred in granting a motion for nonsuit egainst
the defendent Leland, which was made upon the
additional ground that the evidence introduced
failed to show any carelessness or negligence upon
the part of that defendant, or any breach of duty
upon his part owing to the plaintiff.

[6] Section 1510 of the Penal Code provides that
when a coroner is informed that a persen has been
killed, or has committed suicide, or has suddenly
died under such circumstances as to afford a
reasonable ground to suspect that his death has been
occasioned by the act of another by criminal means,
be must go to the place where the body is and
summon not less than nine nor more than fifteen
persons, qualified by law to serve as jurors, to
appear before him forthwith, at the place where the
body of deceased is, to inquire into the cause of
death.

Section 1512 provides that the coroner may

suramon a8 surgeon or physician to inspect the body,
or hold a postmortem examination thereon, or a
chemist to make an analysis of the stomach, or the

“tissues of the deceased, and give a professional

opinion as to the cause of death,

If the coroner has reasonable ground to suspect that
the death or killing of a person was sudden or
unusual and of such a nature as to indicate the
possibility of death by the hand of the deceased, or
through the instrumentality of some other person, he
bas authority to hold an inquest. He has latitude in
determining whether the case falls within section
1510 of the Penal Code. He may act upon

.information, and it should not be held that simply

because &t the conclusion of &n inquest it has been .
determined that the deceased died a natural death,
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he had no Tright, therefore, to hold an inquest. (
Morgan v. County of San Diego, 3 Cal. App. 454 [
86 Pac. 720].) :

[7] A coroner may order an autopsy when, in his
judgment, that is the appropriate means of
escertaining the *214 cause of death, and this he
may do without the ceonsent of the family of the
deceased. (Young v. Coliege of Physicians &
Surgeons, 81 Md. 358 [31 L. R. A, 540, 32 Atl
177])

In the case of People v. Devine, 44 Cal. 452, at
page 458, the court said: "At common law, as well
as under the statute of Edward I, and our statute
concerning coroners, which are but declaratory of
the common law, the coroner holding an inquest
super visum corporis is in the performance of
functions judicial in their character (R v. While, 3
E. & E. R, 144; Rep, Const. Ct. So. Ca. 231; 32
Mis. R. 375); so distinctly judicial that he is
protected under the principles which protect judicial
officers from responsibility in a civil action brought
by a private person. (Garnett v. Feriand, 6 Bam. &
Cress. 611.)"

[8] It is presumed, in the absence of & contrary
showing, that an official duty has been regularly
performed. (Morgan v. County of San Diego, supra;
Code Civ. Prac., sec. 1963.)

{9 The evidence offered by plaintiff shows that nc
inquest was held in Los Angeles County. The
performence of an autopsy was not the holding of
an inquest. It also shows that upon the arrival of the
body in San Francisco plaintiff was dissatisfied with
the findings of the autopsy surgeon in Los Angeles;
that she represented that her husband's death weas
sudden; that be had had a “terrible fall." She further
expressed the idea that his death had been
occasioned by violence of some sort and was not
the result of natural causes. Under the
circumstances, the body being within the city and
county of San Francisco, and within the jurisdiction
of the defendant Leland, and he having been
informed that no inquest had been held in the
county of Los Angeles, and there being a question
ags to the cause of death as expressed by the

plaintiff, the coroner acted within his authority in -

ordering an inquest held, and in authorizing his
autopsy surgeon to proceed in the usual manner.

Page 9 of 9
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The decision of the question as to whether an
inquest is necessary rests in the sound discretion of
the coroner, and there is nothing in the record to
counteract the presumption that he regularly
performed his duty as coroner, and there was no
breach of any duty which he owed to the plaintiff.

It is our opinion that the motions for nonsuit, based
upon *215 the ground that the cause of action was
barred within one year, were properly granted; and
that the motion for nonsuit ag to the defendant
Leland, based upon the ground that the evidence
introduced in the case failed to show any
carelessness or negligence on the part of the
defendant Lelend, or any breach of duty on the part
of such defendant owing to plaintiff, was also
properly granted. We deem it unnecessary to

discuss the other objections made by plaintiff to the

judgment entered herein.

The judgment is affirmed,

Sturtevant, J., and Nourse, Acting P. J., concurred,
Cal.App.1.Dist., 1929,
Huntly v. Zurich General Acc. & Liability Ins, Co.

END OF DOCUMENT
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:© United Srates to exercise exclusive jurisdiction over it
he United States has waived by receding .a part of such

his territory is §r.ilrl.“ Precince 17ofSaudoval Cgunry gf_rh!:__, e

dexico, * * *» 2. 896) [

d, there are 0o California cases dealing with the voting ques-
:ases widi respect o other matters do ‘réfe‘r o the areas as
ere are na Federal cases on the sabjece, - .
when the question is directly presented, the California Courts

u original proposition, or because of the desciibéd recessions
the Federal areas in: Californiz are ‘0ot areas Iomsid':"tl_nt State, .
iding thereon may qualify as Califorpia electors: Lo doing so,

i would .not have ‘o disturb their decisions holding- that Smfe
le within the Federal reservations. Those holdings,-‘v.whuse-bas_lc
e police and regulatory laws would impair.the exclusive. legis-

v

o the Federal government by the .Constitution, are perfectly. -

wesent theme. _ oo _ N

v number of occasions, has ruled in accordance with the cases
fsons cannot acquire a residence for voting m Ca!ifqrgia:}?y
teservation which is under the exclusive jurisdictiod of the
Zal. /Ry Gen. NS4278, dated May 4; 1942*) Howevér, these

v

pt th Lule established' by such cases as Simks v, Reese, supia.”

de nor ‘were these opinions: rendered after the recéssion” of
r of special jurisdiction mentioned herein. Therefore, these

it to which they hold that persons residing :updn military reser-

lusive jucisdicrion of the Federal government do not acquite
erein because the land is ourside the State of California, are

d, since 1946, Feder‘alhg.rgas .acqﬁirqd# for. military. purpases
1€ State, pursuant to Government Code secrion 126, have been

wjon thar “"all persons residing on such land" shall ;_,l_mve“‘fall :
thts including - the right of mlﬁfage,whlch they might have, '
: given.” (Par. (e) of Government Codé sec. 126) None of *
i on the voting problem déal with this réservation. We do not

e Federa! aréas are nor deemed to'be within'the State of Cali-

fore the persons tesiding in-such- areas could not'meet the'

atjons of being residents within‘the Stacei(C: Siriks . Rfm
haod, in any effort to save the coostitutionality of the voting
the rule of ‘extra-territorialicy: (‘.S'ink_; v. Reese, 19 Ohio :'St.
3¢ ¥v. Mabry, 197 P. 2d (NM.) 884,.893), it would be quite

188, dated Dec. 20, 1933; 158 Letter Book 290, dated Tune 25, 1937,

uld also diseofranchise persons now resident within Natioal Park
3m$ :f thels;fa:tl afjiicﬁsivc jurisdicion {Staw. 1919, p. 74, ch.
also have saved to them theic civil and political rights., (24 Cal

rrT——

SEPT. 19,

mezningless to hold that oaly post 1946 grants.of jurisdiction have reserved from
the United States the right of persons liviog. on the Federal.areas 1o vore, (supra,
P- 139) However, since the “reservation” of the privilege does not run against the
grantee—the United States, and heace impair js legisiarive authority, but rather in
favor of third persans—the citizens residing in the.enclave, this paradox is avoided.

It should be understood that persons living upon military reservations in order
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California (Govr. C. sec. 244) and the qualifications for voters. (Calif. Const. Arr
1i; Election C secs, 5650-5932.5) With respect o military personoel..stationed ac

establishing residence where he is stationed.” (Citing Percy v. Percy, 188 Cal 765,
768) (Berger v. Super. C1, 79 CA. 24 425, 429; Stewar: v, Kyser, 105 Cal. 459,
464 —a voring case.) '

acquisidon of "'exclusjye" jurisdiction over areas within the States either by consent
of the Smates pursuant to Clavse 17 or by cession for national burposes, the original
idea of resulting extra-territoriality ‘is no longer valid today. Even accepting its
validity, it should nor be applied'to disenfranchise. citizens of che Stace -where both
in fact and in law die State is exercising certain jurisdiction over the areas in an
increasing pumber of respects through the Federal government’s recession of jutis-
dicrion. weo o ST

Opinion No. 52-161—Seprember 8, 1952
SUBJECT: AUTOPSY—Disc:e:iuh as to neéd-‘ for, is vested in Cd‘:oner, w;:ose de-
cision is subject to question only.if. grossly -unreasonable, -arbitrary; ‘or capri-
cious; liability of Coroner and lawful assistaqrs: in regular performance of
lawful duties also discnssed. . : B
flequested by: DISTRICT ATTORNEY, SANTA CLARA COUNTY. .

Opinlon by: EDMUND G. BROWN, Arorney Genecal,
Henry A. Dietz, Assiscant. '

Honorable N. J. Menard, Districe Attorney of Santa Clara: County, has re-

uested the opinion of this office on. the following question: '

Should the Counry Pachologist perform an autopsy when ordered to do so by
the County Coroner even though he believes the Coroner to.be in error in making
the order?

Qur conclusion may be summarized as follows:

‘Discretion on the question of the need for an auiopsy is vested in che Coroner,

and his decision is subject 1o question only when grossly unreasoaable, arbitrary .or
capricious. '
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ANALYSIS

Government Code section 27491 provides:

“It shall be the dury of the coroner o investigate or cause to be in-
vestigated, the cause of death of any person reported w0 the coroner as
having been killed by violence, or who has suddenly died under such cir-
cumstances 2s 1o afford a reasonable grouad to suspect that his death has

been occasioned by the act of another by ¢riminal means, or who has’

committed suicide, and of all deaths of which the provisions of the Health
and Safery Code make it the duty of the coroner to sign certificates of
death. For the purpose of such investigation he may in his discretion take
possession of and inspect the body of the decedent, which shall include
the power to exbume such body, make or cause to be made a post mortem

" examination or autopsy thereon, and make or cause to be made an analysis
of the stomach, bloed, or contents, or organs, or tissues of the body, and
secure professional opinions as to the result of such post mortem exami-
nation. He shali cause the informarion secured to be reduced to writing
and forchwith filed by him ia his records of the death of the individual.
He may also io his discretion, if the circumstances warrant ir, hold an
inquest.”

pJection 7113 of the Health and Safety Code provides:

©  “A cemesery authority or a licensed funeral director may permir an
autopsy of any remains in its or his custody upon the receipt of a written
authorization of a person representing bimself 1o be any of the following:

» & *

“{e) The coronet or other duly authorized public officer.

A cemetery authoricy or a licensed funeral director is oot liable for
permitting or assisting in making an autopsy pursuant to such authoriza-
rion unless it has actual notice that such.representation is untrue.” :
Section 7114 of the Health and Safety Code provides: '

“Any person who performs an autopsy on a dead body withoue
havipg first obtained the written anthorization required by Section 7113
of this code is guilty of a misdemeanor, except that this shall not be appli-
cable to the performance of an autopsy by the coroner or other officer
authorized by law to perform autopsies.”

Secrion 10425 of the Health and Safety Code provides: )

“The certificate of death shall be made by the coroner in case of an
death occurring under any of the following circumstances:

{a) ‘Without medical atcendance.

(b) During the continued absence of the attending physician.

(c) Where the artending physiciap js umable to state the cause of

death.
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{d) Where the deceased person was killed or commirted suicide.
{e) Where the deceased person died as the resulr of an accident.

{f) Under such circumstances as to afford a reasonable ground two
suspect that the death was caused by the criminal act of another.”

The policy of the laws set forth above is to provide a means for che deter-
mination of the cause of every death. If the cause of death is not known at the time
of its occurrence, it is to be determined thereafter. Gray v. Sowshern Pac. Cuo., 21
Cal. App. 2d 240, 244, 68 P. 2d 1011, 1014 (1937).

In order to carry out the duties of his office in the investigation of death in
accordance with the provisions of section 27491 of the Government Code and
also in carrying out his duties with respect to making a certificate of death required
by section 10425 of the Health and Safery Code, it is necessary thac the Coroner
have wide discretion. He may order an autopsy whea, in his judgment, that is the
appropriate means of ascertining the cause of death. This he may do without the
consent of the family of the deceased. Huntly v. Zurich Generdl A. & L. Ins. Co,
100 Cal. App. 201, 213, 280 Pac. 163, 168 (1929). Within the area of his duties,
the judgment of the Coroner governs. The action of the Coroper in this respect is
qualified only by the implied limitation that he not be grossly unreasonable, arbi-
trary or capricions in the exercise of his discretion.

As a point of information, there can be no liability for an act required by law.
The Coroner and his lawful assistants in the regniar pecformance of lawful duties
are protected from responsibility in civil acdons brought by private pardes. Gray
4. So. Pac, Ca,, 21 Cal App. 2d 240, 245, 68 P. 2d 1011 (1937); Huntly v. Zurich
General A. & L. Ins. Co,, 100 Cal. App. 201, 280 Pac. 163 (1929).

Opinion No. 51-225—Seprember 12, 1952°

SUBJECT: AUTOMOBILE CLUBS: Necessity for, t0 maintain reserves for un-

earned dues, in the event of cancellation of lisbility w0 reader specific service,

_ and circumstances under which such clubs may be considered as trapsacring
insurance and therefore subject to gross premivms tax both discussed.

Reguested by: INSURANCE COMMISSIONER.

Opinion by: EDMUND G. BROWN, Acomey General.
Harold B. Haas, Deputy.

Honorable Jobn R. Maloney, Insurance Commissioner of the State of Califor-
nia, has requested our opinion as to whether a reserve equal to the uaused portions
of the considerations paid by the motorists for membership in or service of a motor
club, calcufated on a pro rata basis over the period covered by the payinenc, must
be accounted as a liability in determining whether the club is solvent.
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ROBERT DAVILA et al., Plaintiffs and Appellants,

C.
COUNTY OF LQS ANGELES et al., Defendants
and Respondents.

No. B102701.

Court of Appeal, Second District, Division 1,
California.

Oct 22, 1996.
SUMMARY

Children of a deceased individual sued the coroner
and associated defendants for damages on a
negligence theory, alleging that their father was
found dead in a parked car, was transported to a
hospital where he was formally pronounced dead,
but that the coroner failed to make an adequate or
reasonable attempt to locate any relatives, and
decedent's body was thereafter cremated. Plaintiffs
alleged that, as a result, they suffered emotional
distress. The trial court granted defendants
summary judgment on the ground that the coroner
owed no duty to plaintiffs. (Superior Court of Los
Angeles County, No, BC110154, Loren Miller, Jr.,
Judge.)

The Court of Appeal reversed and remanded to the
trial court with directions to vacete the summary
judgment and set the matter for trial. The court held
that the trial court erred in granting summary
Judgment for defendants. It held that the coroner

owed plaintiffs a mandatory duty (Gov. Code, §

815.6) to make reasonable efforts to locate the
decedent's next of kin, established by Gov. Code, §
27471, subd. (a), and Health and Saf, Code, §§ 7104
» 7104.1, At least one of the purposes of the statutes
is to protect egainst the kind of injury suffered by
plaintiffs. Thus, assuming a duty existed, that duty
was breached, and the breach was the c¢ause of the
injury suffered by plaintiffs. At trial, the coroner
would be required to show that he acted with
reascnable diligence in attempting to identify the
decedent's body and in attempting to locate a family
member. (Opinion by Vogel (Miriam A.), 1., with
Ortega, Acting P. J., and Masterson, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1a, 1b) Corcners § 6--Liability--Cremation of
Remains Without Notifying Decedent's Next of
Kin--Mandatory Duty,

The trial. court *138 emed’ in granting summary
judgment for a coroner and associated defendants in
an action by a’ decedent's children for emotional
distress allegedly caused by defendsnts' negligent
failure to notify plaintiffs before cremating the
remains. The coroner owed plamtiffs a mandatory
duty (Gov, Code, § 815.6) to make reasonable
efforts to locate the decedent's next of kin,
established by Gov. Code, § 27471, subd. (a), and
Health and Saf. Code, §§ 7104, 7104.1. At least one
of the purposes of the statutes is to protect against
the kind of injury suffered by plaintiffs, Thus,
agsuming a duty existed, that duty was breached,
and the breach was the cavse of the injury suffered
by plaintiffs. At trial, the corcner would be required
to show that he acted with reasonable diligence in
atternpting to identify the decedent's body and in
attempting to locate a family member,

[See 5 -Witkin, Summary of Cal. Law (9th ed.
1988) Torts, § 160.]

(2) Government Tort Liability § "3--Grounds for
Relief--Failure to Discharge Mandatory Duty.

For liability of a public entity to attach under Gov,
Code, § 815.6, (1) there must be an enactment
imposing 2 mandatory duty, (2) the enactment must
be intended to protect against the risk of the kind of
injury suffered by the individual asserting liability,
and (3) the breach of the duty must be the cause of
the injury suffered.

COUNSEL

Michael H. Kapland for Plaintiffs and Appellants.

Nelson & Fulton, Henry Patrick Nelson and Amber
A. Logan for Defendants and Respondents.

VOGEL (Miriam A.), J.

The issue in this case is whether a coroner owes a
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duty to a decedent's children to attempt with
reasonable  diligence to notify the person
responsible for the interment of the decedent's
remains before disposing of the body. We hold that
he does,

Facts

Robert Davila and ~Angelina  Williamson
{collectively Davila) sued the County of Los
Angeles, the Los Angeles County Sheriffs
Department and *139 the Los Angeles County
Coroner (collectively the Coroner) for demages on
a negligence theory, alleging the following facts: On
July 11, 1993, their father, Freddie Daviia, was
found -dead in a cer parked on Paramount
Boulevard, in the City of Paramount, Decedent was
transported to a hospital, where he was formally
pronounced dead, but the Coroner failed "to make
an adequate or reasonable attempt to locate any
relatives” and, on August 11, decedent's body was
cremated. Decedent had told Davila that he was
going to take an extended trip and it was thus not
until December 1993, that Davila became
concerned that he hadn't heard from his father, at
which time Davila filed a missing person's report
and then learned that his father had died and that his
body had been cremated. As =a result, Davila
suffered emotianal distress.

The Coroner answered, and then moved for
sumnmary judgment on the ground that he owed no
duty to Davila. In his separate statement of
undisputed facts, the Coroner recounted the
discovery of the body, the fact that the body was
held by the Corouner's office for 30 days, that no one
(including Davila) contacted the Coroner's office
regarding decedent between July 11 and August 11,
1993, that the body was cremated on August 11, in
conformance with the provisions of Health and
Safety Code section 7104, and that "[tlhe Los
Angeles County Department of the Coroner
attempts to locate the next-of-kin to prevent the

County of Los Angeles from incurring the costs of-

disposition." Based on these facts, the Coroner
asserted that, as a matter-of law, he owed no duty to
Davila to locate or notify him that his father had
died.

Davila opposed the motion, admitting all of the
facts relied on by the Coroner except his assertion

that his disposition of the body was in compliance

Page 3 of 5

Page 2

with Health and Safety Code section 7104, and
asserting that, under the circumstances of this case,
the Coroner was obligated by statute to "diligently
attempt[] to notify" the next of kin. (Health & Saf.
Code, § 7104.1.) Davila supported his opposition
with evidence that he had been able to recover hig
father's personal effects from the Coroner's office,
and had found within those effects his father's
Social Security card and an identification card
stating, "In case [of] accident please notify Rev.
Robert Davila. Home 818814-4620. Work
213-603-6226" (Davila's then current telephone
numbers). In decedent's car (recovered from the
salvage yard where the Coroner had it towed),
Davila found an address book with Davila's
telephone numbers and address (elong with phone
numbers and addresses of other relatives),

The motion was granted (the trial court found no
duty was owed), and Davila appeals from the
Jjudgment thereafter entered. *140 .

Discussion

(1a) Davila contends the Coroner's office owed him
a duty to make reasonable efforts to locate
decedent's next of kin. We agree.

Government Code section 815.6 provides that
"[wlhere a public entity is under a mandatory duty
imposed by an enactment thet is designed to protect
against the risk of a particular kind of injury, the
public entity is liable for an injury of that kind
proximately caused by its failure to discharge the
duty unless the public entity establishes that it
exercised reesonable diligence to discharge 'the.
duty." (2) For liability to attach under this statute,
(1) there must be an enactment imposing a
mandatory duty, (2} the enactment must be intended
to protect against the risle of the kind of injury
suffered by the individual asserting liability, and (3)
the breach of the duty must be the cause of the
injury suffered. (Posey v. State of California (1986)
180 Cal.App.3d 836, 848 [225 Cal.Rptr. 830].)

I
Enactment Imposing a Mandatory Duty

{1b) In our case, the existence of a mandatory duty
is established by Government Code section 27471,
subdivision (&): “Whenever the coroner takes
custody of a dead body pursuant to law, he or she
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shall make a reasonable attempt to locate the family
' [FNI1] (Italics added.) The same duty is reflected
in Health and Safety Code sections 7104 (when the
person with the duty of interment "can not afler
reasonable diligence be found ... the coroner shall
inter the remains ...") and 7104.1 (if within "30
days after the coroner notifies or diligently atiempts
to notify the person. responsible for the interment ..,
the person fails, refuses, or neglects to inter the
remains, the coroner may inter the remains").
(italics added.) Quite clearly, the coroner had a
mandatory duty to make a reasonable attempt to
locate decedent's family. (Cf Morris v. County of
Marin (1977) 18 Cal3d 901, 906-907 {136
Cal. Rptr. 251, 559 P.2d 606).)

FN! Under Government Code section 14,
"[s]hall" is mandatory.

To avoid this result, the Coroner contends Bock v.
County of Los Angeles (1983) 150 Cal.App.3d 65 [
197 Cal.Rptr, 470] compels the conclusion that no
mandatory duty exists. Not so. In Bock, where a
widow sued the county because the coroner hed
failed to promptly identify her husband's body and
notify her of his death, Division Five of our court
held that the coronmer's  ‘“record-keeping"
responsibilities did not create & general duty to
identify a *141 decedent or notify his family. [FN2]
(Id. at pp. 69-70.) At the time Bock was decided,
however, Government Code secticn 27471 required
the coroner to "make a réasonable attempt to locate
the family [of a dead body] within 24 howrs" and
provided that, “"[a]t the end of 24 hours," the
coraner "may embalm the body..." {(Bock v. County
of Los Angeles, supra, 150 Cal.App.3d at p. 70,
italics added.) In 1984, the Legislature amended the
statute, deleted the 24-hour time period, and left the
unqualified language requiring the coroner to "make
a reasonable attempt to locate the family." In short,
Bock is no longer dispositive on this point.

FN2 Division Five nevertheless concluded
that because the coronmer "undertock to
assist” the widow, he had assumed & duty
to do so in a reasonably diligent manner. (
Boct v. County of Los Angeles, supra, 150
Cal.App.3d atpp. 71-72.)

Page 3
I
Engctment Intended to Protect Against This Kind
of Injury .

In Bock, Division Five also held that the second
requirement of Government Code section 815.6
-that the enactment was intended to protect against
the risk of the kind of injury suffered by the
plaintiff-was not satisfied because "the statutes
empowering the coroner to keep and transmit
various records were [not] designed to protect
against the risk of the particular kind of injuries
alleged ...." (Bock v. County of Los Angeles, supra,
150 Cal.App.3d at p. 71.) As Davila points out,
however, Bock did not consider Health and Safety
Code sections 7104 (enacted in 1939) and 7104.1

“(enacted in 1992, nine vyears after Bock was

decided).

Sections 7104 and 7104.1 are part of chapter 3
{"Custody, and Duty of Interment") of division 7
("Dead Bodies") of the Health and Safety Code.
Section 7104 of the Health and Safety Code
provides as follows: "{(a) When no provision is
made by the decedent, or where the estate is
insufficient to provide for interment and the duty of
interment does not devolve upon any other person
residing in the state or if such person can not afler
reasonable diligence be found within the state the
person who has custody of the remains may require
the coroner of the county where the decedent
resided at time of death to take possession of the
remains and the coroner shall inter the remains in
the manner provided for the interment of indigent
dead. [f] (b) A county exercising jurisdiction over
the death of an individual pursuant to Section 27491
[covering the coroner's duty to inquire into the
ceuse of all violent, sudden or unusual deaths], or
who assumes jurisdiction pursuant to Section
27491.55 [coronmer's right to delegate inquiry to
other agencies] of the Government Code, shall be
responsible for the disposition of the remeing *142

- of that decedent. If the decedent is an indigent, the

costs associated with disposifion of the remains
shall be bome by the county exercising
jurisdiction." (Italics added.) Health and Safety
Code section 7104.1, which was enacted in 1992
(Stats. 1992, ch. 1020, § 3.3), provides as follows:
"If, within 30 days after the coroner notifies or
diligently attempts to notify the person responsible
Jor the inlerment or inurnment of a decedent's
remains which are in the possession of the coroner,
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the person feils, refuses, or neglects to inter the in attempting to identify a body placed in his
remains, the coroner may inter the remains. The custody and then to attempt with reasonable
coroner may recover any cxpenses of the interment diligence to locete some family member.
from the responsible person.” (Italics added.)
' .

Read together, thege statutes provide that when no The Breach Must Be the Cause of the Injury
one is responsible for interment of s decedent, the
coronér must assume that responsibility and its For opresent purposes, it is undisputed that,
attendant costs. When a responsible person exists assurning a duty exists in this case, that duty was
but refuses to inter the remains, the coroner must do breached and the breach was the cause of the injury
s0 but may recover his expenses from the suffered by Davila. Having found that & duty does
responsible party. According to the Coroner, this exist and that it is owed to Davila, it follows that
means the "kind of injury" the statutes were meant summary judgment must be reversed. At trial, the
to prevent was the “incurring [of] costs [by the issues will be whether the Coroner acted with
County] of interment of ... unclaimed decedents." reasonable diligence in attempting to identify the
We disagree. .decedent's body (such as by looking at his personal

effects) and in attempting to locate a family member
While the recovery of interment costs may be one {such as by picking up the telephone and calling
purpose of Health and Safety Code section 7104.1, Davila).
just as the recovery of embalming costs may be one
purpose of Government Code section 27471 {Bock ' Disposition
v. Counly of Los Angeles, supra, 150 Cal.App.3d at
p. 70), the statutes exist for other purposes as well The judgment is reversed and the cause is
and are designed to prevent other injuries. As has remanded to the trial court with directions to vacate
been noted, the Legislature is "aware that for the summary judgment and set the matter for trial.
cultural end religious reasons, the [interment] or Plaintiffs arc awarded their costs of appeal.
other disposition of the deceased's body is an
extremely important emotional catharsis for the )
family and friends of the deceased." {Shelton v. City Ortega, Acting P. J, and Masterson, J., concurred.
of Westminster (1982) 138 Cal App.3d 610, 625 [ *144
188 CalRptr. 205] (dis. opn. of Wiener, 1)) To
this end, Health and Safety Code section 7100 Cal.App.2.Dist.,1996.
provides that "[t]he right to conirol the disposition
of the remains of a deceased person, including the Devila v. County of Los Angeles
location and conditions of interment, unless other
directions have been given by the decedent, vests in, END OF DOCUMENT

and the duty of interment and the liability for the
reasonable costs of interment of the remaing
devolves upon the following in the order named: [
] (1) [thhe surviving spouse [;] [f] (2) [fhe
surviving child or children of the decedent ..."
(Italics added.}

Had Division Five considered these points, Bock
might have been decided differently. With the
addition of Health and Safety Code section 7104.1,
however, Bock's views of the purpose of the
statutory scheme are no longer controliing. We are
satisfied that, today, the rights granted by the
several statutes discussed above would have no
meaning unless they are reed to *143 impose upon
the Coroner a duty to act with reasonable diligence
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Bstate of DENIS H. GRISWOLD, Deceased,
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent,

v.

FRANCIS V, SEE, Objector and Appellant.
No. 5087881.

Supreme Court of California

June 21, 2001,

SUMMARY

_ After an individual died intestate, his wife, as

administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a
bastardy proceeding in Ohio, in which the
decedent's biological father had confessed paternity,
an heir finder who had obtained an assipnment of
partial interest in the estate from the decedent's half
siblings filed objections. The biological father had
died before the decedent, leaving two children from
his subsequent marriage. The father had never told
his subsequent children about the decedent, but he
had paid court-ordered child support for the
decedent until he was 18 years old. The probate
court denied the heir finder's petition to determine
entitlement, finding that he had not demonstrated
that the father was the decedent's natural parent
pursuant to Prob. Code, § 6453, or that the father
had acknowledged the decedent as his child
pursuant to Prob. Code, § 6452, which bars a
natural parent or a relative of that parent from
inheriting through a child born out of wedlock on
the basis of the parent/child relationship unless the
parent or relative acknowledged the child and
contributed to the support or care of the child.
(Superior Court of Santa Barbara County, Ne.
B216236, Thomas Pearce Anderle, Judge) The
Court of Appeal, Second Dist, Div. Six, No.
B12B933, reversed.

The Supreme Court affirmed the judgment of the
Court of Appeal. The court held that, since the
father had acknowledged the decedent as his child

and contributed to his support, the decedent's half

siblings were not subject to the restrictions of Prob.
Code, § 6452. Although no statutory definition of

*acknowledge" appears in Prob, Code, § 6452, the
word's commeon meaning is: to admit to be true or as
stated; to confess. Since the decedent's father had
confessed  paternity in  the 1941  bastardy
proceeding, he had acknowledged the decedent
under the plain terms of the statute. The court also
held that the 1941 Ohio judgment established the
decedent's bialogical father as his natural parent for
purposes of intestate succession under Prob, Code, §
6453, subd. (b). Since the identical issue was
presented both in the Ohio proceeding and in this
California proceeding, the Ohio proceeding bound
the parties *905 in this proceeding, (Opinion by
Baxter, J., with George, C. J., Kennard, Werdegar,
and Chin, JJ., concurring. Concurring opinion by
Brown, J. (see p. 925)}.)

HEADNOTES

Classified to California Digest of Official Reports

{la, lb, lc, 1d) Parent and Child § 18--Parentage
of  Children-- Inheritance Rights--Parent’s
Aclnowledgement of Child Bom Out of
Wedlock:Descent and Distribution § 3--Persons
Who Take--Half Siblings of Decedent.

In 2 proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that

_ the half siblings of the decedent were precluded by

Prob. Code, § 6452, from sharing in the intestate
estate. Section 6452 bars a natural parent or a
relative of that parent from inheriting through a
child born out of wedlock unless the parent or
relative acknowledged the child and contributed to
that child's ‘support or care. The decedent's
biological father had paid court-ordered child
support for the decedent until he was 18 years old,
Although no statutory definition of "acknowledge"
appears in § 6452, the word's common meaning is:
to admit to be true or as stated; to confess. Since the
decedent's father had appeared in a 1941 bastardy
proceeding in another state, where he confessed
paternity, he had acknowledged the decedent under
the plain terms of § 6452. Further, even though the
father bad not had contact with the decedent and
had not told his other children about him, the record
disclosed no evidence that he disavowed paternity
to ‘anyone with knowledge of the circumstances,
Neither the language nor the history of § 6452
evinces & clear intent to make inheritance
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contingent upon the decedent's awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal. Law (9th ed.
1990) Wills and Probate, §§ 153, 1534, 1538,

(2) Statutes §
29--Construction--Lenguage--Legislative Intent.

In statutory construction cases, & court’s
fundamental tagsk is to ascertain the intent of the
lawmakers so as to effectuate the purpose of the
statute. A court begins by examining the statutory
language, giving the words their usual and ordinary
meaning. If the terms of the statute are
unambiguous, the court presumes the lawmakers
meant what they said, and the plain meaning of the
language governs. If there is ambiguity, however,
the court may then look to extrinsic sources,
including the *906 ostensible objects to be achieved
and the legislative bistory. In such cases, the court
selects the construction that comperts most closely
with the apparent intent of the Legislature, with a
view to promoting rather than defeating the general
purpose of the statute, and mvoids an interpretation
that would lead to absurd consequences.

3) Statutes §
46--Construction--Presumptions--Legislative
Intent--Judicial Construction of Certain Language.
When legislation has been judicially construed and
a subsequent stetute on the same or an analogous
subject uses identical or substantially similar
language, a court may presume that the Legislature
intended the same construction, unless a contrary
intent clearly appears,

(4) Statutes § 20--Construction--Judicial Function,
A court may not, under the guise of interpretation,
insert qualifying provisions not included in a statute.

(58, 5b) Parent and Child § 18--Parentage of
Children--Inheritance  Rights—-Determination  of
Natural Parent of Child Bomm  Out  of
Wedlock:Descent and Distribution § 3--Persons
“Who Take--Half Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial cowt erred in finding that
the half siblings of the decedent, who had been born
out of wedlock, were precluded by Prob. Code, §
6453 {only "natural parent' or relative can inherit
through intestate child), from sharing in the intestate

Page 3 of 16

Papge 2

a natural parent and child relationship may be
established through Fam. Code, § 7630, subd. (e), if
A court order declaring paternity was entered during
the father's lifetime. The decedent's father had
appeared in a 1941 bastardy proceeding in Ohio,
where he confessed paternity, If a valid judgment of
paternity is rendered in Obio, it generally is binding
on California courts if Qhio had jurisdiction over
the parties and the subject matter, and the parties
were given reasonable notice and an opportunity to
be heard, Since the Ohio bastardy proceeding
decided the identical issue presented in this
California proceeding, the Ohio proceeding bound
the parties in this proceeding. Further, even though
the decedent's mother initiated the bastardy
proceeding prior to adoption of the Uniform
Parentape Act, and all procedural requirements of
Fam. Code, § 7630, may not have been followed,
that judgment was still binding in this proceeding,
since the issue adjudicated was identical to the issue
that would have been presented in an action brought
pursuant to the Uniform Parentage Act.
{

(6) Judgments § B86--Res Judicata--Collateral
Estoppel--Nature of Prior Proceeding--Crimninal
Conviction on Guilty Plea,

A trial *907 court in a civil proceeding may not
give collateral estoppel effect to a criminal
conviction involving the same issues if the
conviction resulted from a guilty plea. The issue of
the defendant's guilt was not fully litigated in the
prior criminal proceeding; rather, the plea bargain
may reflect nothing more then & compromise
instead of en ultimate determination of his or her
guilt. The defendant's due process right to a civil
hearing thus outweighs any countervailing need to
limit litigation or conserve judicial resources.

() Descent” and Distribution §  1--Judicial
Function.

Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts.

COUNSEL

Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appellant,

Mullen & Henzell and Lawrence T. Sorensen for
Petitioner and Respondent.

estate. Prob. Code, § 6453, subd. (b), provides that
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BAXTER, J.

Section 6452 of the Probate Code (all statutory
references are to this code wunless otherwise
indicated) bars a "natural pareat" or a relative of
that parent from inheriting through a child born cut
of wedlock on the basis of the parent and child
relationship  unless the parent or relative
"acknowledped the child" and "contributed -to the
support or the care of the child." In this case, we
must determine whether section 6452 precludes the
half siblings of a child born out of wedlock from
sharing in the child's intestate estate where the
record is undisputed that their father appeared in an
Ohio court, admitied paternity of the child, and paid
court-ordered child support until the child was 18
years old.  Although the father and the
out-of-wedlock child apparently never met or
communicated, and the half siblings did not learn of
the child's existence until after both the child and
the father died, there is no indication that the father
ever denied patemity or knowledge of the out-of-
wedlock child to persons who were aware of the
circumstances.

Since succession to estates is purely a matter of
statutory regulation, our resolution of this issue
requires that we ascertain the intent of the
lawmakers who enacted section 6452. Application
of settled principles of statutory *908 construction
compels us to conclude, on this uncontroverted
record, that section 6452 does not bar the half
siblings from shering in the decedent's estate,

Factual and Procedural Background

Denis H. Griswaold died intestate in 1996, survived
by his wife, Norma B. Doner-Griswold.
Doner-Griswold petitioned for and received letters
of administration and authority to administer
Griswold's modest estate, consisting entirely of
separate property.

In 1998, Doner-Griswold filed a petition for final
distribution, proposing a distribution of estate
property, after payment of attorney's fees and costs,
to herself as the surviving spouse and sole heir.
Francis V. See, a self- described ‘“forensic
genealogist" (heir hunter) who had obtained an
agsignment of partial interest in the Griswold estate
-from. Margaret Loera and Daniel Draves, [FN1]
objected to the petition- for final distribution and

filed a petition to determine’ entitlement to
distribution.

FN1 California permits heirs to assign
their interests in an estate, but such
assignments are subject to court scrutiny.
{See § 11604.)

See and Doner-Griswold stipulated to the foliowing
background facts pertinent to See's entitlement
petition.

Griswold was bom out of wedlock to Betty Jane
Morris on July 12, 1941 in Ashland, Ohio. The
birth certificate listed his name as Denis Howard
Morris and identified John Edward Draves of New
London, Ohio as the father. A week after the birth,
Morris filed & "bastardy complaint” [FN2] in the
juvenile court in Huron County, Ohic and swore
under oath that Draves was the child's father. In
September of 1941, Draves appeared in the
bastardy proceeding and “confessed in Court that
the charge of the plaintiff hersin is true." The court
adjudged Draves to be the "reputed father" of the
child, and ordered Draves to pay medical expenses
related to Morris's pregnancy as well as 55 per week
for child support and maintenance. Draves
complied, and for 18 years paid the court- ordered
support to the clerk of the Huron County court.

FN2 A "bastardy proceeding" is an archaic
term for a paternity suit. (Black's Law
Dict. {7th ed, 1999) pp. 146, 1148.)

- Morris married Fred Griswold in 1942 and moved

to California. She bepan to refer to her son as
"Denis Howard Griswold," a name he used for the
rest of his life. For many years, Griswold believed
Fred Griswold was his father, At some point in
time, either after his mother and Fred Griswold *909
divorced in 1978 or after his mother died in 1983,
Griswold leamed that Draves was listed as his
father on his birth certificate. So far as is known,
Griswold made no attempt to contact Draves or
other members of the Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
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Margaret and Daniel. Neither Draves nor these two
children had any communication with Griswold,
and -the children did not know of Griswold's
existence until after Griswold's death in 1996,
Draves died in 1993, His last will and testament,
dated July 22, 1991, made no mention of Griswold
by name or other reference. Huron County probate
documents identified Draves's surviving spouse and
two children-Margaret and Daniel-as the only heirs.

Based upon the foregoing facts, the probate court
denied See's petition to determine entitlement. In
the court's view, See had not demonstrated that
Draves was Griswold's "natural perent" or that
Draves "acknowledged" Griswold as his child as
required by section 6452.

The Court of Appeal disagreed on both points and
reversed the order of the probate court. We granted
Doner-Griswold's petition for review.

Discussion
(1a) Denis H, Griswold died without a will, and his

estate consists solely of separate property. -

Consequently, the intestacy rules codified at
sections 6401 and 6402 are implicated. Section
6401, subdivision (c) provides that a surviving
spouse's share of intestate separate property is
one-half "[w]here the decedent leaves no issue but
leaves a parent or parents or their issue or the issue
of either of them." (§ 6401, subd. (c)(2}B))
Section 6402, subdivision (c) provides that the
portion of the intestate estate not passing to the
surviving spouse under section 6401 passes as
follows: “If there is no surviving issue or parent, to
the issue of the parents or cither of them, the issue
taking "equally if they are all of the same degree of
kinship to the decedent ..."

As noted, Griswold's mother (Betty Jane Morris)
and father (John Draves) both predeceased him.
Morris had no issue other than Griswold and
Griswold himself left no issue, Based on these facts,
See contends that Doner-Griswold is entitled to
one-half of Griswold's estate and that Draves's issue
(See's assignors, Margaret and Daniel) are entitled
to the other half pursuant to sections 6401 and 6402.

Because Griswold was born out of wedlock, three
additional Probate Code provisions-section 6450,
section 6452, and section 6453-must be considered.
*010 .
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As relevant here, section 6450 provides that “a
relationship of parent and child exists for the
purpose of determining intestate succession by,
through, or from a person" where "[t]he relationship
of parent and child exists between a person and the
person's natural parents, regardless of the marita)
status of the natural parents." (/d., subd. (a).)

Notwithstanding section 6450's general recognition
of a parent and child relationship in cases of
unmarried natural parents, section 6452 restricts the
ability of such parents and their relatives to inherit
from a child as follows: "If & child is bom out of
wedlock, neither a natural parent nor a relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between
that parent and the child unless both of the
following requirements are satisfied: [{] () The
parent or a relative of the parent acknowledged the
child. [{] (b) The perent or a relative of the parent
contributed to the support or the care of the child."
(Italics added.)

Section 6453, in turn, articulates the criteria for
determmining whether a person is a "natural parent”
within the meaning of sections 6450 and 6452, A
more detailed discussion of section 6453 appears
post, at part B,

It is undisputed here that section 6452 governs the
determination whether Margaret, Daniel, and See
(by assignment) are entitled to inherit from
Griswold. It is also uncontroverted that Draves
confvibuted court-ordered child support for 18
years, thus satisfying subdivision (b) of section 6452

At issue, however, is whether the record
establishes all the remaining requirements of section
6452 as e matter of law. First, did Draves
acknowledge Griswold within the mesning of
section 6452, subdivision (a)? Second, did the Ohio
judgment of reputed patemity establish Draves as
the natural parent of Griswold within the
contemplation of sections 6452 and 64537 We
address these issues in order,

A. Acknowiedgement

As indicated, section 6452 precludes 2 natural
parent or a relative of that parent from inheriting
through a child born out of wediock unless the
parent or relative “acknowledged the child." (/d.,
subd. (a)) On review, we must determine whether
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Draves acknowledged Griswold within  the
contemplation of the statute by confessing to
paternity in-court, where the record reflects no other
acts of acknowledgement, but no disavowals either.

{(2) In statutory construction cases, our fundamental
task is to ascertain the inient of the lawmakers so as
to effectuate the purpose of the statute, {Day v, City
of Fontana (2001).25 Cal.4th 268, 272 [*911105*
Cal.Rptr.2d 457,
examining the statutory language, giving the words
their usual and-ordinary. meaning.” (/bid.;. Pecple v.
Lawrence (2000) 24  Cal4th. 219, 230, [99
CalRptr.2d 570, 6 P.3d 228].) If the terms of the
statute ‘are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the
language govems. .(Day v. City.of Fontana, supra,
25 Cal.4th at p. 272; People v. Lawrence, supra, 24.

Cal4th at pp. 230-231L) .If there. is. ambiguity,.
however, we may then look-to extrinsic sources, -

including the ostensible objects to berachieved and
the legislative -history. ((Day -v. City of Fontana,
supra, 25 Cal,4th at p; 272)) In such cases, we "'
“select the construction that comports-most closely
with the apparent intent of the-Legislature, with a

view to promoting rather than defeating the general «
purpose of the statute, and avoid an interpretation -

that would lead to absurd consequences " (Ibid.)

(lb) Secnon 6452 dor:s fot define thc word
"acknowledged." Nor does-any- other provision of

the Probate Code. At the outset,-however, we may -
logically. infer that the word refers to conduct other

than,.that' described in subdivision. (b) of. section
6452; i.e; .contributing to the child's. support or
care, otherwme subdivision (a) of the statute would
be surplusage and unnecessary

Although no: statutory de.ﬁmtlon appears the
common meaning .of "acknowledge: " is "to-.admit
to be true or as stated; confess." (Webster's New
World Dict. (2d ed. 1982) p. 12; see Webster's 3d
New:Internat. Dict. (1981) p. 17 ["to show by word
or act that-one hes knowledge of and agrees to (a
fact.or truth) ... [or] concede to.be real or true

[or] - admit"].) Were we- to. ascribe this common :

meaning o the statutory language, there could beno
doubt. that section < 6452's
requirement is met: here. .As the -stipuiated record:
reflects,” Griswold's natural motHer initiated a-
bastardy proceeding in the Ohic juvenile court in
1541 in which she alleged that Draves was the

19 P.3d 1196].) "We begin: by...

¢

acknowledgement
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child's father, Draves appeared in that proceeding.
end publicly " confessed" that the allegation was -
true. There. is no evidence indicating that Draves
did not confess knowingly and voluntarily, or.that
he later denied paternity or knowledge of Griswold
to those who were aware of the circumstances.
[FN3] Although the record establishes that Draves’

‘did not speak of Griswold to Margaret and Daniel,

there .is no'.evidence suggesting- he sought -to

actively concesl the facts from-them or anyone else: . -

Under the plain terms of section 6452, the only
sustainable .conclusion on this record is that Draves
acknowledged Griswold. _ SRR

¥N3 Huron Cou_nty court. documents .
indicate that at least two people other than
Morris, one of whom appears-to have been
a relative of Draves, hed knowledge of the
bastardy proceeding.

Although the facts here do not appear to raise any
ambiguity or uncertainty as to the statute's
application, we shell, in an abundance of caution,
*012 test our - conclusion against the general
purpose and legislative history .of the statute. (See
Day v. City.of Fontana, supra, 25 Cal4th at p. 274,
Powers v. City. of Richmond (1995) 10 Cal:4th.85, :
93 [40 Cal Rptr.2d 839 893 p.2d 1160] ) -

The leglslatwe b|1| proposmg enactment of forrner
section 6408.5 of the Probate Code (Stats. 1983, ch:
842, §55 p. 3084; Stats. 1984, ch. 892, §42 P
3001}, the first. modern .statutory forerunner to

section. 6452, was -introduced to. effectuate,.the
Tentative Recommendation Relating to Wills and
Intestate Succession,.of the California. Law Revision
Commission (the. Commission). (See 17 Cal. Law- .
Revision Com: Rep. (1984) p. 867, referring to,16
Cal. Law Revision Com..Rep: .(1982) p. 2301)
According to .the -Commission, which. had. been .
solicited by the Legislature t6 study and recommend
chenges to -the::then, existing Probate Code, the
proposed comprehensive - legislative package to...
govemn - wills;~ intestate succession, -and - related.

matters would “provide rules that are more likely to. .
carry out the intent of the testator or, if a person --
dies without a will, the intent a decedent without a
will \is most likely to have hed.” (16 Cal. - Law
Revision. Com. Rep., supra, at pi: 1 2319:) . The
Commission also advised that the purpose of the
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legislation was to "make probate more efficient and
expeditious.” (/bid.) - From =ll that appears, the
Legislature shared” the Commission's views in
enacting the legislative bill of which former section
6408.5 was a part, (See 17 Cal. Law Rewslon Com
Rep supta, at p. 867)

Typically, dlsputes regardmg parental
acknowiedgemcnt of a child born -t of wedlock
involve- factual assertions that aré made by persons
who:are likely to have dire¢t financial interests in
the child's estate and that relate to events occrring
long before the child's death. Questions of
credibility must be resolved without the child in
court to corroborate or rebut the claims of those
purpoiting to- have witnessed the parént's statements
or condiict concerning the child. Recognition that
an in-court admission’ of thie parent “and child
relationship? corstitutes powerful ‘evidence of an
acknowledgement under section 6452 woild teénd to
reduce litigation over such matters and thereby
effectuate the legislative objective to "make probate
more” efficient” dnd “expeditiouns." (16 Cal
Rev151on Com. Rep s-upra atp 2319)

\

o

Add1t|onally, acknowledgement

construmg the '

requxremem to be met.in circimstances such as

these is neither’ 1lloglcal nér-dbsurd with respect to
the intent of &n intestite decedent: Put: another way,”
where & parent willingly acknowledged patemnity in
en action initiated to establish the parent-child
relationship end thereafter- was never heard to deny «
such relationghip (§ 6452, subd. (a)), and ‘where that
parent paid all court-ordered suppait-for that ‘child
for 18 years'(id., subd. (b)), it cannot bé said that
the participaticn *913 of that palent or his relatwe
in the estate of the deceased child- is either (1)'so”
illogical that it -cannot répfesent the: iritént: that one
without a“will is fost likely to- have had (16°Cal,
Law Revision"Com. Rep,, supra, at“p. 2319) or (2)

“so absurd as to'make it manifest that it could not -

have- beenintended" by the Legislatiire (Estate of
De*Cigaran (1907)/150 Cal. 632; 688 [89 P. 833]
[construing’ Civ, Code, former § '1388" s entitling -
the illegitimate half* sister - of an - illegitimate :
decedent’ to inherit her-‘éntire ‘:intestate separate
propeity 1o the excius;on of the decedent‘s survwmg
husband]) Pt St ey .

The:re isa dcarth of case law pertdining to sectlon
6452 or its 'predecessor statutes, but”what little there

Law -
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Lozano v. Scalier (1996} 51 Cal.App.4th 843 [59
Cel.Rptr.2d 346] (Lozano), the only priof decision
directly ‘addressing section 6452's acknowledgemeant
requirement, declined to read the statute as
necess1tatmg more than what 1ts plam terms call for.

In Lozano, the -1Ssue. was whether t.he trial' court -

‘erred In allowmg the plaintiff, who was the natural

father of a 10-month-old child, to pursue a wrongful
death action arising “out of the ‘child's accidental
death. The wrongful death 'statute - provided that
where the decedent left no spouse or child, such an
action may ‘be brought by the persons "who would

be entitled to thé property of the ‘decedent’ by
‘intestate succession." (Code-Civ. Proc:;:

§ 377.60;

_subd. '(a).) Because the child :had been Born but of:

~ the . evidentiary * proof .

is supports the forégoing construction. Notably, °

wedlock, the plaintiff had no right to suceeed toithe

estate unlegs he had ‘both "acknowledged the child "

and "contributed to the support or the care ‘of the

child" as required by section 6452. Lozano upheld
the trial court's fiiidding of acknowledgement in light
of evidence in the record that' the "plaintiff had

signed ‘as "Father" on a medical form “five months -

before the child's” birth and had repedtedly told:
family membeis ‘and others that he was the child's

father; (Lozano supra, 51 Cal App 4th at pp. 8435,

848

Signiﬁcantly, Lozano rejected arguments that an
acknowledgement under'Probate Code section6452
must be (1) a-witnéssed -writing and (2) made after
the child was born so.that the child is identifiéd. in
doing so, Lozdno initially noted there were no suth
requirements on the face- of the statute. (Lozano

supra, 51 Cal.App.Ath- et p. B4B.) Lozano next

looked to the history’ of the statute and made two

observations in declining to read such terms into the -

statutory lenguage. First, even though the

Legxslature 'had previously required a :withessed .

writing in’ cases ‘where an-illegitimate child sought
to inhérit“from the fathér's estate, it repealed-such
requiterent in 1975./in an apparent &ffort to ease
of - the .
~{ihid.) Second;
required a parent-child- relationship -
contained more. - formal
requirements for the assertion of certain other rights
or ‘privileges: (See id. at p, 849, citing *914Code

relationship,

Civ. Proc.;~§ 376, subd. (c), Health: & Saf. Code, § -

102750, & Fam. Code, § 7574.) Had the Legislature
wanted' to impose moré stringent requirements for
an acknowledgement under-section 6452, Lozaro
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reasoned, it certainly had precedent for doing so. {
Lozano, supra, 51 Cal. App.4th at p, 849.)

Apert from Probate Code section 6452, the
Legislature  had  previougly  imposed  an
acknowledgement requirement in the context of a
statute providing that a father could iegitimate a
child born out of wedlock for all purposes "by
publicly acknowledging it as his own." (See Civ.

" Code, former § 230.) [FN4] Since that statute dealt

with an analogous subject and employed a
substantially similar phrase, we address the case law
construing that legislation below.

FN4 Former section 230 of the Civil Code:
provided: "The father of an illegitimate
-child, by publicly acknowledging it as his
own, receiving it as such, with the consent
of his wife, if he is married, into his family,
and otherwise treating it as if it were a
legitimate child, thereby adopts it as such;
and such child is thereupon deemed for all
purposes legitimate from the time of its
birth. The foregoing provisions of this
Chapter do not apply to such an edoption.”
{Enacted 1 Cal. Civ. Code (1872) § 230, p

68, repealed by Stats. 1975, ch, 1244, § 8,

p. 3196.)

In 1975, the Legislature enacted
Celifornia's Uniform Parentage Act, which
abolished the concept of legitimacy and
replaced it with the concept of parentage.
(See Adoption of Kelsey S (1992) 1
Cal.4th B16, 828-829 [4 Cal Rptr.2d 615,
823 P.2d 1216].)

In Blythe v. Ayres (1892) 86 Cal. 532 [31 P. 915),
decided over & century ago, this court determined
that the word "acknowledge," s it appeared in
former section 230 of the Civil Code, had no
technical meaning, (Blythe v. Ayers, supra, 96 Cal.
at p. 577) We therefore employed the word's
cornmon meaning, which was " 'to own or admit the
knowledge of' " (Jbid. [relying upon Webster's
definition]; see also Estate of Gird (1910) 157 Cal.
534, 542 [108 P. 499].) Not only did that definition
endure in case law addressing legitimation (Estate
of Wilson (1958) 164 Cal.App.2d 385, 388- 389 [
330 P.2d 452]; see Estate of Gird, supra, 157 Cal,
at pp- 542+ 543), but, as discussed, the word retains

virtually the same meaning in general usage
today-"to admit to be true or as stated; confess.”
- (Webster's New World Dict., supra, at p. 12; ses
Webster's 3d New Internat, Dict., supra, at p. 17.)

Notably, the decisions construing former section
230 of the Civil Code indicate that its public
acknowledgement requirernent would have been
met where a father made a single confession in
court to the paternity of a child.

In Estate of McNamara (1919) 181 Cal. 82 [183 P.
552, 7 A.L.R. 313]; for example, we were emphatic
in recognizing that a single unequivocal act could
satisfy the - acknowledgement requirement for
purposes of statutory legitimation. Although the
record in that cese had contained additional
evidence of the father's acknowledgement, we
focused our attention on his *915 one act of signing
the birth certificate and proclaimed: "A more public
acknowledgement than the act of [the decedent] in
signing the child's birth certificate describing
himself as the father, it would be difficult to
imagine." (Jd. at pp. 97-98.)

Similarly, in Estate of Gird, supra, 157 Cal. 534,
we indicated in dictum that "a public avowal, made
in the courts" would constitute a public
acknowledgement under former section 230 of the
Civil Code. (Estate of Gird, supra, 157 Cal. at pp
542-543.)

Finally, in Wong v. Young (1947) 80 Cal.App.2d
391 [181 P.2d 741), a man's admission of paternity
in a verified pleading, made in an action seeking to
have the man declared the father of the child and for
child support, was found to have satisfied the public
acknowledgement requirement of the legitimation
statute, (/4. at pp. 393-394) Such admission was
also deemed to constitute an acknowledgement
under former Probate Code section 255, which had
allowed illegitimate children to inherit from their
fathers under an acknowledgement requirement that
was even more stringent than that contained in
Probate Code section 6452. [FN5] (Wong v. Young,
supra, 80 Cal. App.2d at p. 394, see also Estate of
De Laveaga (1904) 142 Cal. 158, 168 [75 P. 790)
(indicating in dictum that, under a predecessor to
Probate Code section 255, father sufficiently
acknowledged an illegitimate child in a single
witnessed writing declaring the child as- his son].)
Ultimately, however, legitimation of the child under
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former section 230 of the Civil Code was not found
because two other of the statute's express
requirements, i.e., receipt of the child into the
father's family and the father's otherwise treating the
child as his legitimate child (see ante, fn. 4}, had
not been esteblished. (Wong w. Young, supra, 80
Cal.App.2d at p, 394.)

FN5 Section 255 of the former Probate
Code provided in pertinent part: " ' Every
illegitimate  child, whether .born or
conceived but unborn, in the event of his
subsequent birth, is an heir of his mother,
and also of the person who, in writing,
signed in the presence of a compestent
witness, acknowledges himself to be the
father, and inherits his or lher estate, in
whole cr in part, as the case may be, in the
same manner as if he had been born in
lawful wedlock ...' " (Estate of Ginochio
(1974) 43 CalApp.3d 412, 416 ([117
Cal.Rptr. 565], italics omitted.)

Although the foregoing authorities did not involve
section 6452, their wviews on  parental
acknowledgement of out-of-wedlock children were
part of the legal landscape when the first modern
statutory forerunner to that provision was enacted in
1985, (See former § 6408.5, added by Stats. 1983,
ch. 842, § 55, p. 3084, and amended by Stats. 1984,
ch. 892, § 42, p. 3001) (3) Where, as here,
legisletion has been judicielly construed and a
subsequent statute on the same or an analogous
subject uses identical or substantially similar
language, we may presune that the Legislature
intended the *916 same construction, unless a
contrary intent clearly appears. (fn re Jerry R
(1994) 29 Cal.App.4th 1432, 1437 (35 Cal.Rpir.2d
155); see also People v. Masbruch (1996) 13
Cal.4th 1001, 1007 [55 Cal.Rptr.2d 760, 920 P.2d
705);, Belridge Farms v. Agricultural- Labor
Relations Bd. (1978) 21 Cel.3d 3551, 557 (147
Cal.Rptr. 165, 580 P.2d 665].) (lc) Since no
evidence of a contrary intent clearly appears, we
. may = reasonably infer that the types of
acknowledgement formerly deemed sufficient for
the legitimation statute (and former § 255, as well)
suffice for purposes of intestate succession under
section 6452, [FN6)

Page 9 of 16
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FN6  Probate Code section 6452'
acknowledgement requirement differs from
that found in former section 230 of the
Civil Code, in that section 6452 does not
require a parent to "publicly" acknowledge
a child bom out of wedlock " That
difference, however, fails to accrue to
Doner-Griswold's- benefit. If anything, it
suggests that the acknowledgement
contemplated in section 6452 encompasses
a broader spectrum of conduct then that
associated with the legitimation statute.

Doner-Griswold disputes whether the
acknowledgement required by Probate Code section
6452 may be met by s father's single act of
acknowledging a child in court. In her view, the
requirement contemplates a situation where the
father establishes an ongoing parental relationship
with the child or otherwise acknowledges the child's
existence to his subsequent wife and children, To
support this contention, she relies on three other
authorities addressing acknowledgement under
former section 230 of the Civil Code: Blythe v.
Ayers, supra, 96 Cel. 532, Estate of Wilson,-supra,
164 Cal.App.2d 385, and Estate of Maxey (1967)
257 Cal.App.2d 391 [64 Cal.Rptr. 837).

In Blythe v. Ayres, supra, 96 Cal. 532, the father
never saw his illegitimate child because she resided
in another counfry with her mother. Nevertheless,
he "was garrulous upon the subject" of his paternity
and."it was his common topic of conversation.” {Jd.
at p. 577.) Not only did the father declare the child
to be his child, "to all persons, upon all occasions,"
but at his request the chiid was named and baptized
with his sumame. {Jbid.) Based on the foregoing,
this court remarked that "it could almost be held
that he shouted it from the house-tops." (Jbid.)
Accordingly, we concluded that the father's public
acknowledgement under former section 230 of the
Civil Code could "herdly be considered debatable."
{Blythe v, Ayres, supra, 96 Cal. at p. 577.)

In Esiwate of Wilson, supra, 164 Cal.App.2d 385,
the evidence showed that the father had
acknowledged to his wife that he was the father of a
child born to enother woman. (/4. at p. 389)
Moreover, he had introduced the child as his own
on many occesions, including at the funeral of his
mother. (/bid.) In light of such evidence, the Court
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of Appeal upheld the trial court's finding that the
father had publicly acknowledged the child within
the contemp!lation of the legitimation statute. *317

In Estate of Maxey, supra, 257 Cal.App.2d 391, .

the Court of - Appeal found ample evidence
supporting the trial court's determination that the
father publicly acknowledged his illegitimate son
for purposes of legitimation. The father had, on
several occasions, visited the house where the child
lived with his mother and asked about the child's
school attendance and genersl welfare. (/4. at p.
397.) The father also, in the presence of others, had
asked for permission to take the child to his own
home for the summer, and, when that request was
refused, said that the child was his son and that he
should have the child part of the time, (Jbid.) In
addition, the father had addressed the child as his
son in the presence of other persons. (fbid.)

Doner-Griswocld correctly points out that the
foregoing decisions illustrate the principle that the
existence of acknowledgement must be decided on
the circumstances of each case, (Estate of Baird
(1924) 193 Cal. 225, 277 {223 P. 974].) In those
decisions, however, the respective fathers had not
confessed to paternity in e legal action.
Consequently, the courts looked to what other forms
of public acknowledgement had been demonstrated
by fathers. (See also Lozanro, supra, 51 Cel.App.4th
B43 [examining father's acts both before and after
child's birth in ascertaining acknowledgement under
§ 6452])

That those decisions recognized the validity of
different forms of acknowledgement should not
detract from the weightiness of a father's in-court
acknowledgement of a child in an action seeking to
establish the existence of a parent and child
relationship. (See Estate of Gird, supra, 157 Cal. at
pp. 542-343; Wong v. Young, supra, 80 Cal.App.2d
at pp. 393-394.) As eptly noted by the Court of
Appeal below, such an acknowledgement is a
critical one that typically leads to & paternity
judgment and a legatly enforceable obligation of
support. ‘Accordingly, such acknowledgements
carry as much, if not greater, significance than those
made to certain select persons {Estate of Maxey,
supra, 257 Cal.App.2d at p. 397) or "shouted .
from the house-tops " (Blythe v, Ayres, supm, 96
Cal. at p. 577).
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Doner-Griswold's authorities do not persuade us
that section 6452 should be read to require that a
father  have  personal contact  with  his
out-of-wedlock child, that he make purchases for
the child, that he receive the child into his home and
other family, or that he treat the child as he does his
other children. First and foremost, the language of
section 6452 does not support such réquirements.
(See Lozano, supra, 51 Cal.App.4th at p. 848.) (4)
We may not, under the guise of interpretation, insert
qualifying provisions not included in the statute. {
California Fed. Savings & Loan Assn. v. City of Los
Angeles (1995) 11 Cal.4th 342, 349 [45 Cal.Rptr.2d
279,902 P.2d 297).) - -

(1d) Second, even though Biythe v. Awres, supra,
96 Cal. 532, Estate of Wilson, supra, 164
Cal.App.2d 385, and Estate of Maxey, supra, *918
257 Cal.App.2d 391, variously found such factors
significant for purposes of legitimation, - their
reasoning appeared to flow directly from the
express terms of the controlling statute. In contrast
to Probate Code section 6452, former section 230
of the Civil Code provided that the legitimation of a
child born out of wedlock was dependent upen
three distinct conditions: (1) that the father of the
child “publicly acknowledgfe] it as his own"; (2)
that be "receiv[e] it as such, with the consent of his
wife, if he is married, into his family"; and (3) that
he "otherwise treat[] it as if it were a legitimate
child." (Ante, fn. 4; see Estate of De Laveaga, supra
, 142 Cal. at pp. 168-169 [indicating that although
father acknowledged his illegitimate son in a single
witnessed writing, legitimation statute was not
satisfied because the father never received the child
into his family and did not treat the child as if he
were legitimate].) That the legitimation statute
contained such explicit requirements, while section
6452  requires only & natural  parent's
acknowledgement of the child and contribution
toward the child's support or care, strongly suggests
that the Legislature did not intend for the latter
provision to mirror the former in all the particulars:
identified by Doner-Griswold. (See Lozano, supra,
51 Cal App.4th at pp. B4B-849; compare with Fam,
Code, § 7611, subd. (d) [a man is "presumed” to be
the naturel father of a child if “[h]e receives the
child into his home and openly holds out the child
as his natural child"].) .

In an attempt to negate the signiﬁcancé of Draves's
in-court confession of paternity, Doner-Griswold
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emphasizes the circumstance that Draves did not
tell his two other children of Griswold's existence.
The record here, however, stands in sharp contrast
to the primary authority she offers on this peint,
Estate of Baird, supra, 193 Cal. 225, held there was
no public acknowledgement under former section
230 of the Civil Code where the decedent admitted
paternity of a child to the child's mother and their
mutuel acquaintances but actively concealed the
child's existence and his relationship to the child's
mother from his own mother and sister, with whom
he had intimate and affectionate relations. In that
case, the decedent not only failed to tell his
relatives, family friends, and business associates of
the child (193 Cal. at p. 252), but he affirmatively
denied patemnity to a half brother and to the family
coachman {i4. at p, 277). In addition, the decedent
end the child’s mother masqueraded under &
fictitious name they essumed and gave to the child
in order to keep the decedent's mother and siblings
in ignorance of the relationship, (/4. at pp.
260-261.) In finding that a public acknowledgement
had not been established on such facts, Estate of
Baird stated: "A distinction will be recognized
between a mere failure to disclose or publicly
acknowledge paternity and a willful
misrepresentation in regard to ity in such
circumstances there must be ne purposeful
concealment of the fact of paternity, " (fd. at p.
276.) *919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding.
There is no evidence that Draves thereafter
disclaimed his relationship to Griswold to pecple
aware of the circumstances (see ante, fn, 3), or that
he affirmatively denied he was Griswold's father
despite his confession of paternity. in the Ohio court
proceeding. Nor is there any suggestion that Draves
engaged in contrivances to prevent the discovery of
Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's reliance on Estate
of Baird is misplaced.

Esiate of Ginochio, supra, 43 Cal.Appid 412,
likewise, is inapposite. That case held that e judicial
determination of patemity following a vigorously
contested  hearing did not  establish an
acknowledpement sufficient to allow en ililegitimate
child to inberit under section 255 of the former
Probate Code. (See ante, fn. 5.) Although the court
noted that the decedent ultimately paid the child
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support ordered by the court, it emphasized the
circumstance. that the decedent was declared the
child's father ggainst his will and at no time did he
admit he was the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise have contact with the child. (Estate of
Ginochio, supra, 43 Cal.App.3d at pp. 416-417)
Here, by contrast, Draves did not confest patemnity,
vigorously or otherwise. Instead, Draves stood
before the court and openly admitted the parent and
child relationship, and the record discloses no
evidence that he subsequently disavowed such
admission to anyone with knowledge of the
circumstances, On this record, section 6452'
acknowledgement requirement has been satisfied by
a showing of what Draves did and did not do, not
by the mere fact that paternity had been judicially
declared. - :

Finally, Doner-Griswold contends that a 1996
amendment of section 6452 evinces the
Legislature's "unmistakable intent that a decedent’s
estate may not pass to siblings who had no contact
with, or were totally unknown to, the decedent, As
we shall explain, that contention proves too much,

Prior to 1996, section 6452 and a predecessor
statute, former section 0408, expressly provided
that their terms did not apply to "a natural brother
or a sister of the child" born out of wedlock. [FN7]
In construing former sgection 6408, Estate aof
Corcoran (1992) 7 CalApp4th 1099 [9
CalRptr.2d 475] held that & half sibling was a
"natural brother or sister" within the meaning of
such *920 exception. That holding effectively
allowed a half sibling and the issue of another half
sibling to inherit from ea-decedent's estate where

there hed been no parental acknowledgement or -

support of the decedent as ordinarily required.'In
direct response to Estate of Corcoran, the
Legislature amended section 6452 by eliminating
the exception for natural siblings and their issue.
(Stats. 1996, ch. 862, § 15; see Sen, Com. on
Judiciary, Anelysis of Aseem. Bill No, 2751
(1995-1996 Reg. Sess.) as amended June 3, 1996,
pp. 17-18 (Assembly Bill No, 2751).) According to
legisiative documents, ' the Commission had
recommended deletion of the statutory exception
because it “creates an undesireble risk that the
estate of the deceased out-of- wedlock child will be
claimed by siblings with whom the decedent had no
contact during lifetime, and of whose existence the
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decedent was unaware." (Assem. Com., on
Judiciary, Analysis of Assem. Bill No. 2751
{1995-1996 Reg. Sess) as introduced Feb. 22,
1996, p. 6, see also Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 2751, supra, at pp.
17-18.)

FN7 Former section 6408, subdivision (d)
provided: "If a child is bom out of
wedlock, neither & parent nor a relative of
a parent (except for the issue of the child
or a natural brother or sister of the child
or the issue of that brother or sister)
inherits from or through the child on the
basis of the relationship of parent and child
between that parent and child unless both
of the following requirements are satisfied:
[Y] (1) The parent or a relative of the
parent acknowledged the child, [f] (2)
The parent or a relative of the parent
contributed to the support or the care of
the child. " (Stats, 1990, ch. 79, § 14, p.
722, italics added.)

This legislative history does not compel
Doner-Griswold's construction of section 6452.
Reasonably read, the comments of the’ Commission
merely indicate its concern cver the "undesirable
1isk" that unknown siblings couid rely on the
statutory exception to make claims against estates.
Neither the language nor the history of the statute,
however, evinces & clear intent to make inheritance
contingent upon the decedent's awareness of or
contact with such relatives. (See Assem. Com. on
Judiciary, Analysis of Assem, Bill No. 2751, supra,
at p. 6; see also Sen. Com. on Judiciary, Analysis of
Assem. Bill No. 2751, supra, at pp. 17-18.) Indeed,
had the Legislature intended to categorically
preclude intestate succession by a natural parent or
a relative of that parent who had no contact with or
was unknown to the deceased child, it could easily
have so stated. Instead, by deleting the statutory
exception for natural siblings, thereby subjecting
siblings to section 6452's dual requirements of
acknowledgement and support, the Legislature
acted to prevent sibling inheritance under the type
of circumstances presented in Estare of Corcoran,
supra, 7 CalApp.4th 1099, and to substantially
reduce the risk noted by the Comm1ssmn [FN8]
*921

FN8 We observe that, under certain former
versions of Ohio law, a father's confession
of paternity in an Ohio juvenile court
proceeding was not the equivalent of a
formal probate court "acknowledgement”
that would have allowed an illegitimate
child to inherit from the father in that state.
(See Estate of Vaughan (2001) 90 Ohio -
St.3d 544 [740 N.E.2d 259, 262- 263])
Here, however, Doner-Griswold does not
dispute that the right of the succession
claimants to succeed to Griswold's
property is governed by the Jaw of
Griswold's domicile,” iLe., California law,
not the law of the claimants' domicile or
the law of the place where Draves's
acknowledgement occurred, (Civ. Code, §§
755, 946; see Estate of Lund (1945) 26
Cal.2d 472, 493-496 [139 P.2d 643, .162
A.LR. 606) [where father died domiciled
in California, his out-of-wedlock son could
inherit where all . the legitimation
requirements of former § 230 of the Civ.
Code were met, even though the acts of
legitimation occurred while the father and
son were domiciled in two other states
wherein such acts were not legally
sufficient].)

B. Reguirement of a Natural Parent and Child
Relationship

(58) Section 6452 limits the ability of a "natural
parent" or "a relative of that parent” to inherit from
or through the child "on the basis of the parent and
child relationship between that parent and the child."

Probate Code section 6453 restricts the means by
which a relationship of a natural parent to a child
may be established for purposes of intestate
succession. [FN9] (See Estate of Sanders (1992) 2
Cal App.4th 462, 474-475 [3 CalRptr.2d 536).)
Under section 6453, subdivisien (a), a natural
parent and child relationship is established where
the relationship is presumed under the Uniform
Parentage Act and not rebutted. (Fam. Code, § 7600
et seq,) It is undisputed, however, that none of those
presumptions applies in this case,

FN9 Section 6453 provides in full: "For
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the purpose of determining whether =
person is a ‘'natural parent' as that term is
used is this chapter: [{] (2) A natural
parent and child relationship is established
where that relationship is presurned and
net rebutted pursuant to the Uniform
Parentage Act, Part 3 (commencing with
Section 7600) of Division 12 of the Family
Code. [{] (b) A natural parent and child
relationship may be established pursuant to
any other provisions cof the Uniform
Parentage Act, except that the relationship
may not be established by an action under
subdivision (c) of Section 7630 of the
Family Code unless any of the following
conditicns exist: [{] (1) A court order was
entered during the father's lifetime
declaring paternity. [f] {2) Paternity is
established by clear and convincing
evidence thet the father has openly held
out the child as his own. [{] (3) It was
impossible for the father to hold out the
child as his own and paternity is
established by clear and convincing
evidence."

Alternatively, and as relevant here, under Probate
Code section 6453, subdivision (b), a natural parent
and child relationship may be established pursuant
to section 7630, subdivision {¢) of the Family Code,
[FN10] if a court order was entered during the
father's lifetime declaring patemnity. [FN11] (§ 6453
, subd. (b)(1).)

FNI0 Family Cede. section 7630,
subdivision (c) provides in pertinent part:
“An action to determine the existence of
the father and child *relationship with
respect to a child who has no presumed
father under Section 7611 .. may be
brought by the child or personal
representative of the child, the Department
of Child Support-Services, the mother or
the personal representative or & parent of
the mother if the mother has died or is &
minor, a man alleged or alleging himself to
be the father, or the personal representative
or a parent of the alleged father if the
alleged father has died or is a minor, An
action under this subdivision shall be
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consolidated with a proceeding pursuant to
Section 7662 if a proceeding has been filed
under Chapter 5 (cemmencing with
Section 7660). The parentel rights of the
aileged natural father shall be determined
as set forth in Section 7664.,"

FNI11 See makes no attempt to establish
Draves's natural parent status under other
provisions of section 6453, subdivision {b).

See contends the question of Draves's paternity was
fully and finally adjudicated in the 1941 bastardy
proceeding in Ohio. That proceeding, he *922
argues, setisfies both the Uniform Parentage Act
and the Probate Code, and should be binding on the
parties here, '

If a valid judgment of patemity is rendered in Ohia,
it generally is binding on California courts if Ohio
had jurisdiction over the parties and the subject
matter, and the parties were given reasonable notice

. and an opportunity to be heard. (Ruddock v. Ohls

(1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87].)
California  courts  generally recognize the
importance of a final determination of paternity,
(B.g., Weir v. Ferreira (1997) 59 Cal.App.4th 1509,
1520 [70 Cal.Rptr.2d 33] (Weir), Guardianship of
Claralyn 5. (1983) 148 Cal.App.3d 81, 85 [195
Cal.Rptr, 646]; <f. Estate of Camp (1901) 131 Cal,
469, 471, (63 P. 736] {same for adoption
determinations].) -

Doner-Griswold does not dispute that the parties
here are in privity with, or claim inheritance

through, those who are bound by the bastardy

judgment or are estopped from attacking it. (See
Weir, supra, 59 Cal.App.4th at pp. 1516- 1517,
1521.) Instead, she contends See has not shown that
the issue adjudicated in the Ohio bastardy
proceeding is identical to the issue presented here,
that is, whether Draves was the natural parent of
Griswold. ' -

Although we have found no California case directly
on point, one Chio decision has recognized that a
bastardy judgment rendered in Ohio in 1950 was res
judicata of any proceeding that might have been
brought under the Uniform Parentage Act. (Birman
v. Sproat (1988) 47 Ohio App.3d 65 {546 N.E.2d
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1354, 1357] [child bom out of wedlock had
standing to bring will contest based upon a paternity
determination in a baestardy proceeding brought
during testator's life]; see also Black's Law Dict.,
supra, at pp. 146, 1148 [equating a bastardy
proceeding with a patemnity suit].) Yet another Ohio
decision found that parentage proceedings, which
had found a decedent to be the “reputed father” of a
child, [FN12] satisfied an Ohio legitimation statute
and conferred standing upon the illegitimate child to
contest the decedent's will where the father-child
relationship was established prior to the decedent's
death. (Beck v. Jollyff (1984) 22 Ohio App.3d B84
[489 N.E.2d 825, 829); see also Estate of Hicks
(1993} 90 Ohic App.3d 483 [629 N.E.2d 1086,
1088-1089] [parentage issue must be determined
prior to the father's death to the extent the
parent-child relationship is being established under
the chapter governing descent and distribution].)
While we are not bound to follow these Ohio
authorities, they persuade us that the 1941 bastardy
proceeding decided the identical issue presented
here.

FN12 The term "reputed father" appears to
have reflected the language of the reievant
Obhio- statute at or about the time of the
1941 bastardy proceeding. (See Stafe ex
rel. Dizcus v. Van Dorn (1937) 56 Ohio
App, 82 [8 Ohio Op. 393, 10 N.E.2d }4,
16].)

Next, Doner-Griswold argues the Ohio judgment
should not be given res judicata effect because the
bastardy proceeding was quasi-criminal in nature.
*923 It is her position that Draves's confession may
have reflected only a decision to avoid a jury trial
instead of an adjudication of the paternity issue on
the merits.

To support this argument, Doner-Griswold relies
upon Pease v. Pease (1988) 201 Cal.App.3d 29 [
246 CalRptr. 762] (Pease). In that case, a
grandfather was sued by his grandchildren and
others in a civil action alleging the grandfather's
molestation of the grandchildren. When the
grandfather cross- complained against his former
wife for apportiomnent of fault, she filed a demurrer
contending that the grandfather was collaterally
estopped from esserting the negligent character of

his acts by virtue of his guilty plea in a criminal
proceeding involving the same issues. On appeal,
the judgment dismissing the cross-complaint was
reversed, (6) The appeliate court reasoned that a
trial court in a civil proceeding may not give
collateral estoppel effect to a criminal conviction
involving the same issues if the conviction resulted
from a guilty plee. "The issue of appellant's guilt
was not fully litigated in the prior criminal
proceeding; rather, eppeliant's plea bargain may
reflect nothing more than a compromise instead of
an ultimate determination of his guilt. Appeliant's
due process right 1o a hearing thus outweighs any
countervailing need to limit litigation or conserve
judicial resources.” (/d. at p. 34, fn. omitted.)

(5b) Even mssuming, for purposes of argument
only, that Pease's reasoning may properly be
invoked where the father's admission of paternity
occurred in a bastardy proceeding (see Reams v
State ex rel. Favers (1936) 53 Ohio App. 19 {6
Ohio Op. 501, 4 N.E.2d 151, 152] [indicating that a
bastardy proceeding is more civil than criminal in
character]), the circumstances here do not call for
its application. Unlike the situation in Pease, neither
thg in-court admission nor the resulting paternity
judgment at issue is being challenged by the father
(Draves). Moreover, neither the father, nor those
claiming & right to inherit through him, seck to
litigate the paternity issue. Accordingly, the father's
due process.rights are not at issue and there is no
need to determine whether such rights might
outweigh any countervailing need to limit litigation
or conserve judicial resources. (See Pease, supra,
201 Cal.App.3d at p. 34.) .

Additionally, the record fails to support any claim
that Draves's confession merely reflected a
compromise. Draves, of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy proceeding. Although
Doner-Griswold suggests that Draves confessed to
avoid the publicity of a jury trial, and not because
the paternity charge had merit, that suggestion is
purely speculative and finds no evidentiary support
in the record, *924

Finally, Doner-Griswold argues that See and
Griswold's half siblings do not have standing to
seek the requisite paternity determination pursuant
to the Uniform Parentage Act under section 7630,
subdivision (¢} of the Family Code. The question
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‘here, however, is whether the judgment in the
bastardy proceeding initiated by Griswold's mother
forecloses Doner-Griswold's relitigation of the
parentage issue.

Although Griswold's mother was not acting
pursuant to the Uniform Parentage Act when she
filed the bastardy complaint in 1941, neither that
legisiation nor the Probate Code provision should
be construed to ignore the force and effect of the
judgment she obtained, That Griswold's mother
brought her action to determine paternity long
before the adoption of the Uniform: Parentage Act,
and that all procedural requirements of an action
. under Family Cede section 7630 may not have been
followed, should not detract from its binding effect
in this probate proceeding where the issue
adjudicated was identical with the issue that would
have been presented in a Uniform Parentage Act
action. (See Weir, supra, 59 Cal . App.4th at p. 1521.)
Moreover, a prior adjudication of paternity does
not compromise a state's interests in. the accurate
and efficient disposition of property at death, {See
Trimbie v, Cordon (1977) 430 U.S. 762, 772 & fn.
© 14 [97 S.Ct. 14539, 1466, 52 L.Ed.2d 31] [striking
down a provision of a state probate act that
precluded a category of illegitimate children from
participating in their intestate fathers' estates where
the parent-child relationship had been established in
state court paternity actiens prior to the fathers'
deaths].)

In sum, we find that the 1941 Ohio judgment was a
court order "entered during the father's lifetime
declaring paternity" (§ 6453, subd. (b){(1)), and that
it establishes Draves as the natural parent of
Griswold for purposes of intestate succession under
section 6452.

Disposition
(7) " 'Succession to estates is purely a matter of
statutory regulation, which cannot be changed by
the courts.! " (Estate of De Cigarun, supra, 150 Cal.
at p. 688.) We do not disagree that a natural parent
who does no more than openly acknowledge a child

~in court and pay court-ordered child support may-

not reflect a particularly worthy predicate for
inheritance by that parent's issue, but section 6452
provides in unmistakable language that it shall be
so. While the Legislature remains free to reconsider
the matter apd may choose to change the rules of
succession at any time, this court will not do so
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under the pretense of interpretation.

The judgment of the Court of Appeal is affirmed.

George, C. ., Kennard, J,, Werdegar, J., and Chin,
J., concurred. *925

BROWN, J.

I reluctantly concur. The relevant case law strongly
suggests that a father who admits paternity in court
with no subsequent disclaimers "acknowledge[s] the
child" within the meaning of subdivision (a) of
Probate Code section 6452. Moreover, neither the
statutory language nor the legislative history
supports an alternative interpretation. Accordingly,
we must affirm the judgment of the Court of Appeal.

Nonetheless, I believe our holding today
contravenes the overarching purpose behind our
laws of intestate succession-to carry out “the intent
a decedent without a will is most likely to have
had." (16 Cal. Law Revision Com. Rep. (1982) p.
2319.) I doubt most children born out of wedlock
would have wanted to bequeath a share of their
estate to a "father" who never contacted them, never
mentioned their existence to his family and friends,
and only paid court- ordered child support. 1 doubt
even more that these children would have wanted to
bequeath a share of their estate to that father's other
offspring. Finally, I have no doubt that most, if not
all, children born out of wedlock would have balked
at bequeathing a share of their estate to a "forensic
genealogist."

To avoid such a dubious outcome in the future, I
believe our laws of intestate succession should
allow a parent to inherit from a child bom out of
wedlock only if the parent has some sort of parental
connection to that child. For example, requiring a

. parent to treat a child born out of wedlock as the
~ parent's own before the parent may inherit from that

child would prevent’ today's outcome. (See, e.g.,
Bullock v. Thomas (Miss. 1995) 659 So.2d 574, 577
{a father must "openly treat” a child born out of
wedlock "as his own " in order to inherit from that
child].) More importantly, such a requirement
would comport with the stated purpose behind our
laws of succession because that child likely would
have wanted to give a share of his estate to a parent
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that treated him as the parent's own.

Of course, this court may not remedy this apparent
defect in our intestate succession statutes. Only the
Legislature may make the appropriate revisions, I
urge it to do so here. *926

Cal. 2001.
Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOQOLD, Petitioner and
Respondent, v. FRANCIS V. SEE, Objector and
Appellant.
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MICHAEL BOLLINGER et al., Plaintiffs and
Respondents,
v.
SAN DIEGO CIVIL SERVICE COMMISSION et
al., Defendants and Appellants.

No. D026130.

Court of Appeal, Fourth District, Division 1,
California.

Mar. 30, 1995,

SUMMARY

The trial court granted a police officer and the city
police officers' association & writ of mandate
compelling the civil service commission to set aside
its ratification, made during a closed session, of a
hearing  officer's findings of fact and
recommendation that the police officer's demotion
be upheld. (Superior Court of San Diego County,
No. 693456, Anthony C. Joseph, Judge.)

The Court of Appeal reversed, The court held that
the trial court erred in concluding that the police
officer had a right, under the Ralph M, Brown Act (
Gov. Code, § 54957), to written notification of his
vight to an open hearing of the commission's
ratification deliberations, since a public agency may
deliberate in closed session on complaints or
charges brought ageinst an employee without
providing the statutory notice. The court further
held that the commission did not violate the police
officer's procedural due process rights by denying
him the opportunity to respond to the hearing
officer's determination before the comrnission made
its final decision, since the hearing officer made that
determination following a noticed three-day public
evidentiary hearing, which, together with the police
officer's opportunity to seek judicial review,
satisfled due process requirements. (Opinion by
Nares, J., with O'Neill, I, [FN*] concurring.
Concurring opinion by Work, Acting P. . (see p.
578).)

FN* Judge of the San Diego Superior
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pursuant to article VI, section 6 of the:
California Constitution.

. HEADNQTES

Classified to California Digest of Official Reports

(1) ) Statutes
29--Construction--Languapé--Legislative-Intént;
Statutory interpretation presents a question of law
subject to independent review. A court's analysis
starts from the fundamental premise *S69 that the
objective of statutory interpretation is to ascertain
and effectuate legislative intent. In determining
intent, the court looks first to the words themselves,
When the language is clear and unambiguous, there
is no need for construction. When the language is
susceptible of more than one reasonable
interpretation, however, the court must look to a
variety of extrinsic aids, including the ostensible
objects to be achieved, the evils to be remedied, the
legislative history, public policy, contemporaneous
administrative construction, and the statutory
scheme of which the statute is a part.

{2a, 2b) Law  Enforcement Officers §
11-Demotion--Administrative Hearing and
Declslon--Pcrsomxcl Exception to Ralph M, Brown
Act,

The underlying purposes of the “personnel
exception" (Gov, Code, § 54957) to thé open
meeting requirements of the Ralph M. Brown Act (
Gov. Code, § 54950 et seq.) are to protect the
employee from public embarrassment and to permit
free and candid discussions of personnel matters by
2 local governmental body, Nonetheless, a court
must construe the personnel exception narrowly and
the open meeting requirements liberally, Under
Gov. Code, § 54957, an employes may request a
public hearing only when complaints or charges are
involved. Negative comments in an employee's
performance  evaluation do not  constitute
complaints or charges within the meaning of Gov.
Code, § 54957.

3) Statutes §
31--Construction--Language—-Qualifying Words and
Phrases.

An accepted rule of statutory construction is that
qualifying words ‘and phrases, when nc contrary
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intention appears, refer solely to the last antecedent.

(da, 4b, 4c) Law Enforcement Officers §
11--Demotion--Administrative Hearing and
Decision--Ratification . of  Hearing  Officer's
Determination in Closed Session--Ralph M. Brown
Act--Due Process.

In a mandamus proceeding in which a police
officer objected to the civil service commission's
ratification, during a closed session, of & hearing
officer's findings of fact and recommendation that
the police officer's demotion be . upheld, the trial
court erred in concluding that the police officer had

a right, under the Ralph M. Brown Act (Gov. Code,

§ 54957), to written notification of his right to an
open hearing of the commission's ratification
deliberations. A public agency may deliberate in
closed sessicn whether complaints or charges
brought ageinst an employee justify dismissal or
disciplinary ection without providing the statutory
notice. Further, the commission did not violate the
police officer's procedural due process rights by
denying him the opportunity *570 to respond to the
hearing  officer's  determination  before  the
comunission made its final decision, since the
hearing officer made that determination following a
noticed three-dey public evidentiary hearing, which,
together with the police officer's opportunity to seek
judicial review, satisfied due process requirenients.

[See 7 Witlkin, Summary of Cal. Law {9th ed.
1988) Constitutional Law, § 581.]

{5) Statutes § 42--Construction--Aids--Legislative
History--Significance ‘' of Rejection of Specific
Provision. :
The rejection of a specific provision contained in a
legislative act as originally introduced is most
persuasive that the act should not be interpreted to
include what was left out.

(6) Civil. Service § 9--Discharge, Demotion,
Suspension, and Dismissal-  Administrative
Hearing and Decision--Constitutional Procedural
Due Process Requirements.

U.8. Const, 14th Amend., places procedural
constraints on the actions of government that work a
deprivation of interests enjoying the stature of
“property” within the meaning of the due process
clause. The California Constitution contains &
similar provision. In cases of public employment,
the employee is entitled to due process in matters

involving  contemnplated  discipline.  Minimal
standards of due process require that a public
employee receive, prior to imposition of discipline:
(1) notice of the action proposed, (2) the grounds
for discipline, (3) the charges and materials 'upon
which the action is based, and (4) the cpportunity to
respond in opposition to the proposed action. To be
meaningful, the right to respond must afford the
emplayee an opportunity to present his or her side
of the controversy before a reasonably impartial and
noninvolved reviewer who possesses the authority
to recommend a final disposition of the matter. The
use of a gingle hearing officer, whose findings and
proposed decision are adopted by the public
egency, complies with due process.

COUNSEL

John W. Witt and Casey Gwinn, City Attorneys,
Anita M. Noone, Assistant City Attorney, and Lisa
A. Foster, Deputy City Attomey, for Defendants
and Appellants.

Everitt L. Bobbitt; and Sanford A. ;l'oyen for
Plaintiffs and Respondents. *571

NARES, J.

In this employment matter, Michael Bollinger and
the San Diego Police Officers’ Association (the
Association) obtained a writ of mandate compelling
the San Diego Civil Service Commission and
Commissioners Linda LeGerrette, Robert P, Ottilie,
Franne M., Ficara, Daniel E. Eaton and Al Best
(collectively the Commission), to set aside its
closed session ratification of a hearing officer's
findings of fact and recommendation that
Bollinger's demotion be upheld. The court agreed
the Cormmission's act was void under Government
Code [FN1] section 54957, a provision of the Ralph
M. Brown Act (§ 54950 et seq.) (the Brown Act)
because it failed to give Bollinger 24-hour written
notice of his right to request a public hearing. We
reverse.

FNI Statutory references are to the
Government Code except where specified
otherwise.
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Background

The facts are undisputed. On January 13, 1995, the
San Diege Police Departinent demoted Bollinger
from police agent to police officer II based upon his
misconduct, He appealed to the Commission. A
noticed public evidentiary hearing was held over
three days in April and June 1995, with
Commissioner Cttilie serving as the sole hearing
officer. [FN2]

FN2 The City of San Diegao's civil service
rules at the relevant time pgave the
Commission the discretion to "appoint one
or more of its members to hear the appeal
and submit findings of fact and a decision
to [it]. Based on the findings of fact, the
Commission may affirm, modify, or
overturn the decision[.]"

The Commission's written agenda for its August 3,
1995, meeting noted it would "recess into closed
session ... to ratify hearings in the cases of Michael
Bollinger and [another person][.]" The Commission
posted the agenda 72 hours before the hearing (§
54954.2) and mailed a copy to the Assaciation.
Bollinger was notified of the meeting in 2 telephone
call. During closed session, the Commission ratified
Ottilie's factual findings and recommendation that
Bollinger's demotion be upheld. Shortly thersafier,
the Commission for the first time provided
Bollinger with & copy of Ottilie's 22-page written
report. Bollinger complained to no avail that he was
deprived of the opportunity to respond to Ottilie's
report before the full Commission made its decision,

Bollinger then filed this action for a writ of
mandamus under Code of Civil Procedure section
1085, He alleged the Commission's decision was
void as a matter of law under section 54947 because
it failed to notify him in writing of his right to
request a public hearing. The court agreed and
tentatively granted the petition in a telephonic
ruling; it confirmed its decision after oral argument.
*572

Discussion
1. Standard of Review

(1) Statutory interpretation presents a qucstlou of

Page 4 of 10

Page 3

law subject to independent review. (Board of

Retirement v. Lewis (1950) 217 Cal. App.3d 656,
964 [266 Cal.Rptr. 225].) " 'Our analysis starts from
the fundamental premise that the objective of
statutory interpretation is to ascertain and effectuate
legislative intent. [Citations,] In determining intent,
we look first to the words themselves. [Citations.]
When the language is clear and unambiguous, there
is no need for construction. [Citation.] When the
language is susceptible of more than one reasonable
interpretation, however, we look to a variety of
extrinsic aids, including the ostensibie objects to be
achieved, the evils to be remedied, the legislative
history, public policy, CONLEMpPOraneous
edministrative = construction, and the statutory
scheme of which the statute is a part, [Citations. ]
Department of Fish & Game 12
Anderson-Cottonwood [rrigation Dist. (1992) 8
Cal.App.4th 1554, 1562 [11 CalRptr2d 222],
citing People v. Woodhead (1987) 43 Cal.3d 1002,
1007- 1008 [239 Cal.Rptr. 656, 741 P.2d 154].)

II. The Brown Act
A

(22) In enacting the open meeting requirements- of
the Brown Act in 1953, the Legislature expressly
declared "the public commissions, boards and
councils and the other public agencies in this State
exist to aid in the conduct of the people's business,
It is the intent of the law that their actions be taken
openly and that their deliberstions be- conducted
openly." (§ 5495C.) Section 54953 accordingly
provides “[2]l] meetings of the legislative body of &
local agency shall be open and public, and all
persons shall be permitted to attend any meeting of
the legislative body of a locel agency, except as
otherwise provided in this chapter."

The Brown Act's "personnel exception" to the open
meeting rule, found at section 54957, provides in
relevant part: "Nothing contained in this chapter
shall be construed to prevent the legislative body of
a local agency from holding closed sessions ...
during 2 regular or special meeting to consider the
appointment, employment, evaluation”  of
performence, discipline, or dismissal of a public
employee or to hear complaints or charges brought
against the employee by another person or
employee unless the employes requests a public
session. '
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“As a condition to holding a closed session on
specific complaints or charges brought egainst an
employee by another person or employee, the *373
employee shall be given written notice of his or her
right to have the complaints or charges heard in an
open session rather than a closed sesgion, which
notice shall be delivered to the employee personally
or by mail at least 24 hours before the time for
holding the session. If notice is not given, any
disciplinary or other action taken by the legislative
body against the employee based on the specific
complaints or charges in the closed session shall be
null and void." [FN3]

FN3 Ordinarily, acts of a legislative body
in violation of the Brown Act are not
invalid; they merely subject the member of
the governing body to criminel penalties. (
Griswold v, Mt Diablo Unified Sch. Dist.
(1976) 63 Cal.App.3d 648, 657-658 [134
- Cal.Rptr. 3]; § 54959.) Section 54957 thus
affords an employee wrongfully deprived
of written notice a valuable remedy.

El

"[Tlhe underlying purposes of the 'personnel
exception' are to protect the employee from public
embarrassment and to permit free and candid
discussions of personnel matters by a local
governmental body." (San Diege Union v. City
Council (1983) 146 Cal.App.3d 947, 955 [196
Cal.Rpir. 45].) We must nenetheless "construe the
'personnel exception' nerrowly and the ‘sunshine
law' liberally in favor of openness [citation] ..." (
Thid)

In Furtado v. Sierra Community College (1998} 68
Cal. App.4th 876 [B0 CalRptr.2d 589], the court
interpreted the first paragraph of section 54957 to
allow an employee to request a public hearing only
where "complaints or charges" are involved. It
reasoned the phrase " 'unless the employee requests
a public session' " applies only to the immediately
preceding phrase " ‘or to hear complaints or charges
brought apainst the employee' ..." (68 Cal.App.4th
at p. 881} {3) “An accepted rule of statutory
construction is that qualifying words and phrases,
where no contrary intention appears, refer solely to
the last antecedent." {7bid.)

(2b) The Furtade court held that negative

. reference to the “appointment,

comments in an employee's performance evaluation
did not constitute "complaints or charges" within
the meaning of section 54957, "[Tlo merge
employee evaluations into the category of
‘complainis or charges' in order to permit an open
session i effectively to rewrite the statute (
Furtado v. Sierra Community College, supra, 68
Cal App.4th at p. 882) "[Tlhe Legislature has
drawn a reasonable compromise, leaving most
personnel matters to be discussed freely and
candidly in closed session, but permitting an
employee to request an open session to defend
against specific complaints or charges brought
against him or her by another individual.” (Jbid.; see
also Fischer v. Los Angeles Unified School District
(1999} 70 CalApp4th 87 [82 Cal.Rptr2d 452)
[performance evaluation of probationary teacher
does not constitute the bringing of "specific
complaints or-charges").) *574

(4a) Here, in contrast to Furtade and Fischer, the
Commission concedes this matter does not involve
g routine employee performance evaluation but
“specific complaints or charges" other police
officers brought .against Bollinger. [FN4] 1t
contends, though, that Bollinger was not entitled to
24~ hour written notice of its August 3, 1995, closed
session, because it was solely for the purpose of
deliberating whether the complaints or charges
justified disciplinary action rather than conducting
an evidentiary hearing thereon.

FN4 Ottilic's written report shows several
police officers accused Bollinger of
disobeying numerous orders and failing to
properly document the chain of custody of
evidence.

The Commission relies upon the clause in the
second paragraph of section 54957, which provides
"the employee shall be given written notice of his or
lier right to have the complaints or charges heard in
open session rather than a closed session[.]" (Italics
added.) We also note that in the first paragraph of
section 54957, the Legislature used "to consider” in
. employment,
eveluation of performance, discipline, or dismissal"
of an employee, but used "to hear" in reference to
"complaints or charges brought against the
employee by another person or employee." To
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"consider” is to "deliberate upon(.]" (American
Heritage Dict. (1981) p. 284, col. 1.) To "hear” is to
"listen to in an official ... capacity[.]" (. at p. 607,
col. 2.) A "hearing" is "[a] proceeding of relative
formality ..., generally public, with definite issues of
fact or of law to be tried, in which witnesses are

beard and evidence presented." (Black's Law Dict.

{(6th ed. 1990) p. 721, col. 1.) The plain language of
section 54857 lends itself to the interpretation the
Commission urges,

The statute's legislative history further supports the
Commission's position. The second paragraph of
section 54957 was enacted by parallel Assembly
and Senate Bills. (Stats. 1993, ch. 1136, § 12
(Assem. Bill No. 1426 (1993-1994 Reg. Sess.));
Stats. 1993, ch. 1137, § 12 (Sen. Bill No. 36
(1993-1994 Reg. Sess.)).) As originally introduced,
both bills read in part: "As a condition to holding a
closed session on the complaints or charges o
consider disciplinary action or (0o consider
dismissal, the employee shall be given writien
notice of his or her right to have a public hearing
rather than a closed session, which notice shall be
delivered to the employee personally or by mail at
least 24 hours before the time for holding the
session.” (Sen. Bill No. 36 (1993-1994 Reg. Sess.) §
17; Assem. Bill No. 1426 (1993-1994 Reg Sess.) §
17, italics added.)

Later, however, the italicized language was deleted
and the bills were altered to what now appears in
paragraph two of section 54957, cited ante. (Assem.
Amend. to Sen. Bill No. 36, § 12 (1993-1994 Reg.
Sess.) Aug. 19, 1993; Sen. Amend. to Assem. Bill
No. 1426, § 12 (1993-1994 Reg. Sess.) *575 Sept.

8, 1993.) The Legislature: thus specificelly rejected
the notion an employee is entitled to 24-hour
written notice when the closed session is for the
sole purpose of considering, or deliberating,
whether complaints or charges brought against the
employee justify dismissel or disciplinary action. (5
} "The rejection of a specific provision contained in
an act as originally introduced is 'most persuasive'
that the act should not be interpreted to include
what was left out. [Citations.]" {Wilson v. City of
Laguna Beach (1992) 6 Cal.App.4th 543, 555 [7
Cal.Rptr.2d 848).) (4b) Accordingly, we conclude a
public agency may deliberate in closed session on
compleints or cherges brought against an employee
" - without providing the statutory notice.

Page 6 of 10
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B

Under the particular facts here, however, a question
remaing: Was Bolhnger entitled to be "heard,"
within the meaning of section 54957, by the
Commission before it recessed into closed session
to deliberate whether to adopt the factual findings
and recommendation of the single hearing officer?

Bollinger argues the Commission violated his
procedural due process rights by denying him the
opportunity to respond to Ottilie's written factual
findings and recommendation before it made its
final decision. The Commission counters that the
evidentiary hearing before a single hearing officer,
and the opportunity to seek judicial review, satisfied
due process requirements, [FN5]

FN5 Because due process principles were
not raised in the trial court or in the initial
appellate briefing, we asked the parties to
provide supplemental letter briefs on the
issue. We have taken their responses into
consideration.

(6) " 'The Fourteenth Amendment to the United
States Constitution "places procedural constraints
on the gctions of government that work =&
deprivation of interests enjoying the ' stature of
'property’ within the meaning of the Due Process
Clause." [Citations.] The California Constitution
contains a similar provision. [Citations.]' * (Townse!
v. San Diego Metropolitan Transit Development Bd.
(1998) 65 Cal App.4th 940, 946 {77 Cal.Rptr.2d
231)) "[Iln cases of public employment, the
employee is entitled to due process in matters
involving contemplated discipline." (Robinson v.
State “Personnel Bd. (1979) 97 Cal.App.3d 594,
1005 [159 Cal.Rptr. 222] (conc. opn. of Evans, J.).)

"Minimal standards of due process require that a
public employee - receive, prior to imposition of
discipline: (1) Notice of the action proposed, (2) the
grounds for discipline, (3) the charges and materials -
upon which the action is *576 based, and (4) the
opportunity to respond in oppasition to the
proposed action. (Williams v. County of Los Angeles
(1978) 22 Cal.3d 731, 736 [150 Cal.Rptr. 475, 586
P.2d 956]; Skelly v. State Personnel Bd. (1975) 15
Cal.3d 194, 215 [124 Cal.Rptr, 14, 539 P.2d 774].) -
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To be meaningful, the right to respond must afford
the employee an opportunity to present his side of
the controversy before a reasonably impartial and
noninvolved reviewer who possesses the authority
to recommend a final disposition of the matter." (

" Titus v. Civil Service Com. (1982) 130 Cal.App.3d

357, 362-363 [181 Cal.Rptr. 699]; accord, Linney v.
Turpen (1996) 42 Cal.Appdth 763, 770 [49
Cal Rptr.2d 813); Coleman v. Regents of University
of California (1979) 93 Cal.App.3d 521, 526 [155
Cal.Rptr. 589].) The use of a single hearing officer,
whose findings and proposed decision are adopted
by the public agency, complies with due process.
Nat. Auto. & Cas. Co. v. Ind. Acc. Com. (1949) 34
Cal.2d 20, 29-30 {206 P.2d 841].)

(4c) In Tines v. Civil Service Com., supra, 130
Cal.App.3d 357, a Heutenant in the sheriff's
department received notice of his proposed
discharge. He was given the materials upon which
the disciplinary action was based and the
opportunity to respond orally or in writing. After
the employee argued his position to a chief, the
chief recommended his firing. The undersheriff and
two assistant sheriffs reviewed the matter and
adopted the chiefs recommendation. The employee
appealed to the Civil Service Commission of Los
Angeles County, which adopted the hearing officer's
recommendation end sustained the firing,

The employee then sought a writ of mandate to
compel his reinstatement, arguing his due process
rights were viclated when he was precluded from
responding to the chief's recommendation before a
final decision was made. In affirming the lower
court's denial, the court explained: "The record
discloses that Chief Knox possessed the authority to
recommend the ultimate disposition to the charges
ageinst appellant, subject only to review by a panel
consisting of the undersheriff and two assistant
sheriffs... Appellant was permitted to present his
side of the controversy. Due process requires
nothing more." (Titus v. Civil Service Com., supra,
130 Cal App.3d at p. 363.)

The Administrative Procedure Act (§ 11500 et
seq.;, applicable to certain state agencies, provides
that if a contested matter is heard by an
administrative law judge, the agency may adopt the
written proposed decision in its entirety. In Greer 1.
Board of Education (1975) 47 Cal.App.3d 98 [121]
Cal.Rptr. 542], the court held that in that instance

an employee has no right to receive the hearing
officer's proposed decision or present any argument
to the full agency before it acts. The court noted the
aggrieved party's remedy *577 is to seek review in
the superior court on the basis of the evidentiary
hearing record, [FN6] (/d. at pp. 110-112; § 11517.)

FN6 Here, the City of San Diego's civil
service rules required that a reporter record
testimony taken at the evidentiary hearing,

In Dami v. Dept. Alcoholic Bev. Contro! (1959)
176 Cal.App.2d 144, 154-[1 Cal.Rptr. 213], the
court Jikewise held "neither the language of [section
11517] nor constitutional principle requires that the
proposed decision [of the hearing officer] be served
prior to the rendition of the final one." (Accord,
American Federation of Teachers v. San Lorenzo
ete, Sch, Dist. (1969) 276 Cal.App.2d 132, 136 [80
CalRptr. 758]; Stoumen v, Munro (1963) 219
Cal.App.2d 302, 314 [33 Cal.Rptr. 305]; Strode v.
Board of Medical Examiners (1961) 195
Cal.App.2d 291, 297-298 [15 Cal.Rptr. 879]) It is
only when the agency does not adopt the hearing
officer's recommendation and reviews the evidence
itself that the employee has the opportunity to argue
the matter to the agency. (Hohreiter v. Garrison
{1947) 81 Cal.App.2d 384, 396 [184 P.2d 323); §
11517, subd. (c).)

California's Civil Service Act (§ 18500 et seq.)
similarly provides the board may adopt the
propesed decision of its representative or may hear
the matter itgelf, Only in the latter instance is the
employee allowed to make additional argument to
the board. (§ 19582.) In Sinclair v. Baker (1963)
219 Cal.App.2d 817 [33 Cal.Rptr. 522], the court
rejected the notion due process was violated where

~the board adopted the hearing officer's

recommendation without allowing the employee to
respond. The court found dispositive the reascning
of the cases concerning the Administrative
Procedure Act. (Jd. at pp. 822-823; accord, Fichera
v. State Personnel Board (1563) 217 Cal.App.2d
613, 620 [32 Cal.Rptr. 159] ["... due process is
supplied by the hearing officer's taking of evidence,
his findings and proposed decision, the decision of
the board based on the findings and proposal, and
by review by the court even though the last is not a
trial de novo, followed by this appeal").)
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Where an administrative agency relegates the
evidentiary hearing to one or more of its members,
we cobserve the better practice would be to give the
employee the opportunity to respond orally or in
writing to the factual findings and recommendation
before a final decision is made. [FN7] A hearing
officer's report may contein critical inaccuracies and
the employee's ability to address them would benefit
everyone and result in a fairer process. *578

FN7 In its supplemental letter brief, the
Commission advises that after Bollinger's
case was heard, its rules were modified to
allow an employee to challenge the
‘proposed decision in writing prior to the
final decision. The provision, however,
expired after six months and has
apparently not been renewed,

Given the sbove authorities, however, we are.

constrained to conclude Bollinger's minimum due
process rights were satisfied. He received notice of
the proposed demotion and the basis therefor and
had the opportunity to fully respond at a public
evidentiary hearing. Ottilie was 2 “reasonably
impeartial and noninvolved reviewer," and under the
City of San Diego's civil service rules, he had the
authority to recommend a final disposition of the
matter. Moreover, Bollinger could have sought
review of the substantive merits of the
Commission's decision in his petition for writ relief,
based upon. the record of the evidentiary hearing

before Ottilie. [FN8]

FN8 While Bollinger did seek writ relief,
he raised only the Brown Act issue and
failed to submit the administrative hearing
record or challenge the substantive merits
of the Commission's decision.

It follows that because Bollinger hed no legal right
to learn of or respond to Ottilie's factual findings
and recommendation before the Commission
ratified them, no portion of its August 1995 meeting
can be construed as a "hearing" on complaints or
charges within the meaning of section 549537
Rather, the 'matter was confined to deliberation
which, es discussed, may be held in closed session.
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.In sum, contrary to the trial courts’ ruling, the
Commission did not run afoul of the Brown Act and
its action is valid. [FN9] '

FN9 Given our holding, we deny without
discussion Bollinger's request for sanctions
under Code of Civil Procedure section 907
on the ground the Commission's appeal is
frivolous.

_ ~ Dispaosition :
The judgment is reversed. Bollinger to pay the
Commission's costs on appeal. .

O'Neill, 1., [FN*} concurred.

FN* Judge of the San Diego Superior
Court, assigned by the Chief Justice
pursuant to article VI, section 6 of the
California Constitution.

WORK, Acting P. I,

Concurring.-Although [ concur in the opinion, I
write separately to identify the namow context of
the legal issue we address in part ILA ag presented
to the trial court by Michael Bellinger's petition for
mandate and the narrow confines of the trial court's
judgment in respénse to that petition which is a
subject of this appeal.

1 also point out the procedural due process
discussion in part ILB fails to consider the
significance of the fact that, in this case, the hearing
cfficer whose findings of fact and recommendation
were considered by the San Diego Civil Service
Commission (Commission) in executive session,
was himself a commissioner and was present when
his fellow commissioners *579 considered his
findings and recommendation. In response to our
letter inquiry, we were advised, "The full
Commission routinely meets with the hearing
officer to fully discuss the proposed report of the
hearing officer and ratify the findings that are
prepared prior to the meeting.” We were further
advised that although more than three months
transpired between the conclusion of the evidentiary

Copr. © Bancroft-Whitney and West Group 1998
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hearing on these complaints and charges and the
ratification of the hearing officer's findings and
recommendation, Bollinger was first apprised of
those findings and recommendation when served
with 2 copy of the Commissicn's ratification
decision.

A,

Bollinger's petition for mandamus sets forth one
narrow issue: whether the ratification action taken
by the full Commission in closed session following
a public evidentiary hearing was null and void for
failure to notify Bollinger in writing that he also had
the right to have the Commission's later ratification
deliberations in open session. The issue was posed
in light of the facts of this case. Here, Bollinger's
evidentiary proceedings were heard by a singie
member of the Conunission who had been
designated as a hearing officer. More than three
months after its conclusion, Bollinger received oral
notice of the Commissicn's intent to meet in closed
session to determine whether to ratify the hearing
officer's findings and recommendation. Bollinger
did not receive a copy of the hearing officer's
findings or his recommendation. In spite of the oral
notice, Bollinger did not make a specific request to
have the deliberative session open.

Relevant to this appeal, the trial court found that
although Bollinger was orelly informed the
deliberations would be held in a closed session, he
never made a request for a public session. Finding
actual notice irrelevant, the trial court confined its
decision solely to whether Government Code
section 54957 requires the Commission to give

"Bollinger written notice of a right to have the

ratification deliberations conducted in public.
Therefore, the court below did not, nor do we,
address the broader issue of whether, had Bollinger
specifically requested that deliberative process 1o he
open, the failure to accede to his request would be a
Ralph M. Brown Act violation.

B,

Turning to the procedural due process discussion, I
agree with the analysis as & stated general
proposition. However, had the issue been framed in
light *580 of the facts of this case, we would have
had to address it in a more meaningful context.

First, it is true that procedural duc process is
usuelly satisfied by the mere availability of an
appellate remedy. However, in & practical sense, in
cases such as this, appellate review is less than
meaningful to one who is denied the right to present
his case, to argue its merits, and to dissect factual
findings for the edification of those faceless
decision makers who are empowered to remove,
demote or discipline. As the gquestion is posed in
our opinion, we only decide that constitutional
procedural due process did not require, although we
believe it preferable, to permit Bollinger to appear
before the full Commission after first receiving the
hearing officer's recommended findings, for the
purpose of enlightening the Commission members
as to their validity and whether the evidence was
fairly characterized in that report.

Be that as it may, there is an additional significant
fact which we obtained from the parties upon our
direct inquiry which sets this case apart from those
cited. That is, the hearing officer Commission
member whose findings and recommendation were
ratified by the Commission was present in the
closed session while his fellow Commission
members enpaged in the deliberations. Thus,
Bollinger, who was not even apprised of the hearing
officer's findings and recommendation until after
they were ratified, was excluded from the
Commission's "free and .candid" discussion of his
fate in the presence of the hearing officer who was
present to defend, encourage, enlighten and "freely
and candidly" respond tc any concerns expressed by
his fellow Commission members. Whether the
hearing officer did anything more then merely sit

silently and impassively while his findings and

recommendation were considered and ratified by
the Comumission, or in fact participated in some
manner during the closed proceedings, is not shown
in this record. However, the fact of his presence
alone, in a position to defend his findings and
recommendation while preventing Bollinger from
even being aware of their nature let alone having
the ability to argue their validity to the Commission,
transcends the procedural unfaimess considered in
any of the numerous cases cited by the majority.
However, whether a hearing officer/commissioner's
presence while his colleagues deliberate to ratify his
findings in closed sessions, coupled with the failure
to disclose the nature of those findings to the
affected employee, denying him the opportunity to
argue their validity before the commissioners meet
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in closed session with the hearing officer may deny
the procedural due process guaranteed by the
Fourteenth Amendment and article I, section 7,
subdivisicn (2) of the California *581 Constitution,
although a significant concemn, is an issue not raised

in this appeal. [FN1]

FN1 During oral argument in a recent
unpublished case, Kathan v. Civil Service
Com. (Mar. 10, 1999) D028812, the city
attorney advised that the commission had

* adopted an interim policy, pending a
decision In this matter, for the commission
to hold its deliberations on personnel
matters arising out of complaints and
charges in open session. We were told that
conducting those deliberations openly had
created no impediment to efficiency,
eppropriate disposition of those matters or
candor.

Therefore, subject to the conunents expressed
herein, I concur. *582

Cal. App.4.Dist,,1999.
Bollinger v. San Diego Civil Service Com.
END OF DOCUMENT
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CERTIFIED FOR PUBLICATION

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH‘APPELLATE DISTRICT

* DIVISION TWO

ROBERT KOREY WOODBURY A
Minor etc., et al. ‘ '
E031001
Plaintiffs and Respondents; -
(Super Ct.No. MCV3999)
\2

OPINION °
. PATRICIA' BROWN-DEMPSEY, as’ : : '
Superintendent, etc., et al,,

Defendants and Appellants. |

- APPEAL from the SuperioriCoutt of San Bernardirio County.. Bert L. Swift and
John M. Pacheco, Judges.* Reversed with directions.
Girard & Vinson, Christian M Keiner, William F. Schuetz, Jr:, and Scott K.

Holbrook for Defendants arid Appellants. -

*Judge Swift heard the writ proeeedmgs Judge Pacheco heard the second motion
for attorney fées: -
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Miller Brown & Dannis, Nancy B. Bourne, Sue Ann Salmon Evans, and Elizabeth
Rho-Ng for Education Legal A]hance of the Cahforma School Boards Association as
Amicus Curiae on behalf of Defendants and Appellants. - .

Merele D. Chapman for Plaintiffs and Respondents.

Plaintiffs and respondents are five high school students in the Morongo Unified
School District (the District).! They were members of the feotball team accused of
sexual battery and other misconduct arising out of several 1oeker room mc1dents The . -
District proposed to expel the stedeﬁts at a disciplinary hearing held before the District’s
governing boafd of Vﬁ'ustees (the Trﬁstees). The students, pursuant to Education Code
section 48918, subdivision (i)(’l) requested that certain witnesses be subpoenaed to -

attend the disciplinary hearmg The Trustees refused to issue the subploen.as
Afl:er the disciplinary hearings, the Trustees expelled the students The students
appealed to defendant San Bernardino County Board of Education (the County Board).2
The Ceunty Board upheld the expulsions.
The students petitioned the San Bemardino County Superior Court for a-writ of

administrative mandate requiring the school board to issue the subpoenas. The trial court .

1 Six students were involved in the alleged misconduct. One of the six dismissed
his petition for administrative mandate, without prejudice, in the proceedings below.
That student, Blake Poist, is not a party to this appeal.

2 The County Board was not named as an appellant in \ the notices of appeal filed in-
the superior court.
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granted the writ. The court held that the issuance of éubpoenas was mandatory under the
statute.

Defendants and appellants, the individual Trustees, the District, the District
superintendent of schools, and the principal and vice-principal of the students” high
school,l appeal the trial court’s ruling. They argue that the trial court misinterpreted the
statute and relevant legislative history. We shall reverse. |

FACTS AND PROCEDURAL HISTORY

A. Summary of the Alleged Incidents

The charges against the six students involved several discrete events that took
place in the football squad locker room.

The first incident took place in late August of 2000. Plaintiff and respondent
Nathan Leatherman waé alleged to have made another boy lick a stick of deodorant.
Leatherman then stated that he had used the deodorant to “wipe his butt.”

The second and third incidents téok place on the afternoon of September 6, 2000.
Plaintiffs and respondents Derrick Aguilar and Glenn Briggs, and possibly others, forced
another boy (referfe_d to in the proceedings as Student A) to the ground and held him
down. Plaintiff and respondent Steven Hill then slapped Student A in the face with his-

penis. Minutes later, Leatherman, Aguilar, and Hill, together with plaintiffs and

329




respondents Blake Poist3 and Korey Woodbury, wrestled yet another boy (Student F) to
the floor. Poist had a wooden dildo; after a struggle, the aggresslors managed to pull
down Student F’s pants and insert the wooden dildo into his anus,

The final incident took place in mid-October of 2000. Leathefman allegedly made
Student F march around the locker room with the wooden dildo in his mouth.
Leatherman also manipulated the wooden dildo in Student F’s mouth, simulating oral

copulation. When Leatherman saw another boy watching him, Leatherman put a real

chicken’s foot in that boy’s mouth, and made both victims march around the locker room.

B. Disciplinary Proceedings

The District informed the students and their parents that the principal had
recommended their expulsion. The expulsion hearing before the Trustees was set for
December 12, 2000, The students engaged Dr, Mark Lopez, director of a student rights
advocacy center, as their representative,

On behalf of the students, Dr, Lopez wrote a letter to the Trustees, requesting that
all six hearings be held at the same time, and that the hearings be open to the public. Dr.
Lopez further requested that the Trustees “issue subpoenas for the purpose of requiring
attendance . . . of witnesses ﬁvho have evidence that is relevant to this alleged diécipline
matter.” Dr. Lopez indicated that the students believed that witnesses against them had

been intimidated into making false accusations.

3 Strictly,speaking plaintiff Poist is not a respondent. See footnote 1, ante.
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The Trustees responded, agreeing to hold all the hearings simultaneously and to
have the hearings open to the public. The Trustees gave notice of the scheduled time and
place of the hearings, The Trustees further stated that, “[w]hile Education Code section
48918 does authorize governing boards to issue subpoenas for expulsion hearings, it does
not require such action, The [Tmétees] ha[ve] never issued subpoenas in the past and
decline[] to do so in these pending matters.”

O_n December 6, 2000, Dr. Lopez wrote to the Trustees asking that numerous
persons be present to testify at the hearings. Dr, Lopez adverted t6 his earlier, denied,
request for subpoenas, and took the position that the Trustees should “accept[]

- responsibility of insuring the production of all witnesses that the students deem necessary
in the presentation of the students’ case.” The witnesses for whom Dr. Lopez requested
subpoenas included the District superintendent, the assistant superintendent for
educational services, the principal and vice-principals of Yucca Valléy High School, the
school’s athletic director and ten football coaches, the school’s “campus supervisors,”
and a classroom aide. Dr. Lopez did not indicate the nature of testimony expected of
these witnesses, except his reiterated allegations that District agents or employees
somehow coerced witnesses into giving false statements, or intimidated other witnesses
frbm coming forward, or suppressed their statements. In addition to the specifically
named witnesses, Dr. Lopez stated that the students intended to call “approximately 20-

25 Yucea Valley HS students.” Dr. Lopez declined to name the proposed student
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witnesses, allegedly “because they fear that the . . . administrators will threaten, harass or
intimidate them prior to the hearing while they are attending school.”

The Trustees replied on December 8, 2000, indicating that a number of the
football coaches were not District employees, but had served temporarily during the
football season as “walk-on coaches.” The Trustees reported that “[a]ll other employees
in your request have been notified of your request for their voluntary appearance.”
| The administrative record contains one exemplar of the “notification” of request
for voluntary appearance issued by the District to its employees. It stated: “Please be
advised that [the students] ha[ve] requested that the follovﬁng witnesses be presenf and
give testimony at the expulsion hearing now scheduled [giving the date, time, and
location, but not naming any witnesses]. [{] The Board of Education has not issued a
subpoena for the attendance éf any witnesses in this matter, Therefore, neither the
district nor the students can compel attendance ‘at this hearing. In all likelihood, Mr.
Lopez will be presenting his case after the end of your duty day. Your attendance in
response to this request is purely voluntary on your part.”

Dr. Lopez issued a supplemental witness list on December 12, 2000, the date the
hearings were scheduled to begin, naming the Trustees’ president, and the District’s
employee in charge of attendance and expulsion as witnesses. As before, Dr. Lopez |
referred to his earlier request for subpoenas, repeated his allegations of intimidation and
coercion, and demanded that, if the Trustees did not issue subpoenas, they assume

responsibility for producing the students’ requested witnesses at the hearings.
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The hearings commenced as scheduled on December 12, 2000, Dr, Lopez again
raisea the issue of subpoenas, making an “offer of proof” that the individual Trustees he
had sought te subpoena would be examined concerning their role in the decision not to
issue subpoenas.

In the balance of the hearings on that date,' two of the victims testified in closed
sessién. The hearings resumed on December 13, 2000, wi_th evidence from the vice-
principal who had conducted an initial investigation into the alleged incidents. The
hearings were not able to be concluded on that date. The Trustees recessed tile hearings
to December 19, 2000. Dr. Lopez, insisting that the students had a statutory right to a
continuous hearing, objected to the December 19 date, The Trustees overruled the
objection, and ordered the hearings to resume on December 19.

The transcript indicates that the hearings were marred by something of a circus
atmosphere, with outbursts from the parents and others who were present, including
direct appeals by Dr. Lopez to the audience. A gfeat deal of time in the initial two days
of the hearings was taken up with wrangling over collateral issues and arguments. At the
resumption of the hearings on December 19, therefore, the Trustees had certain remarks
added to the record, appealing to those present to respect proper decorum and to allow
the hearings to proceed in an orderly manner, The District’s counsel and Dr. Lopez were
admonished to focus their presentations upon factual matters concerning the occurrence
or nonoccurrence of the events upon which the allegations were based. The advocates

were further instructed not to approach witnesses or the board members, to speak only
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from the podium provided, to remain seated when not at the podium, to refraiﬁ from
addressing the audience directly or from making gest'ures to the audience, to refrain from
improper or argumentative questions, and to refrain from arguing with the board
members or their advisor. In addition, the audience was cautioned to refrain from
making displays (e.g., cheering or clapping).- The Trustees indicated that, if the
procedural gﬁidelines were not observed, the hearings would be recessed and conducted
in the absence of anyone exoeﬁt legitimate participants. |

The Trustees’ legal advisor called upon Dr. Lopez to resume his cross-
examination of the vice-principé.l. Dr. Lopez continued his obstructionist tactips,
however, challenging the advisor: “I'm not going to stand at the podium. So are you
going to arrest me? That’s the big question, isn’t it, Mr. Patterson [the Trustees’ legal
advisor]‘?

“MR. PATTERSON: If you’re not going to comply, Dr. Lopez, the decision is in
yoﬁr hands, because we’ll recess right now.

“DR. LOPEZ: Mr. Patterson, you can recess all you want to. . . .

“MR. PATTERSON: Are you going to comply Wim the procedures or not?

“DR. LOPEZ: First I have to ask and I asked before, are you making that under
the Brown Act? |

- “MR. PATTERSON: Are you going to comply with the procedures or not?

“DR. LOPEZ: 1asked a question, Mr. Patterson. You’re the hearing advisor,”
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The Trustees, having given Dr. Lopez several opportunities to behave civilly,
immediately recessed the hearings to the following day, “with only the students, their
parents, attorney, advocate, and press present.”

On December 20, 2000, the hearings resumed at 9:00 a.m. The Trustees” legal
advisor invited Dr. Lopez to resumne his cross-examination. Instead, Dr. Lopez stated,
“pursuant to Education Code section 48918(a), the students will ask for a 30-day
postponement,” and épparently presented a document making such a written demand.
Without waiting for a reply, he told his clients, “Let’s go”; Dr. Lopez, the accused
students and their families apparently then left the hearing room en masse. The Trustees
denied the request for a postponement and directed an officer in attendance to inform Dr.
Lopez and the students, who were apparently outside the hearing venue, that the hearings
would be immediately resumed. Dr. Lopez reportedly said, “*They can do what they
want,”” and departed.

The hearings thep resumed with documentary and testimonial evidence.
Ultimately the Trustees voted to expel all six sfudents.

The students appealed their expulsions to the County Board. The County Board
affirmed all six expulsions. |

C. Writ Proceedings

The students then filed a petition for writ of administrative mandate, alleging
numerous errors in the disciplinary proceedings. The trial court ruled against the students

as to each point raised, save one: the Trustees’ refusal to issue subpoenas for the
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students’ requested witnesses., Otherwise, the court would have affirmed the expulsions,

with certain modifications not pertinent here. The trial court construed the relevant
provisions of the Education Code to impose upon the Trustees a mandatory duty to issue
the requested subpoenas; the refusal to do so deprived the students of due process and

required either a new hearing, with the opportunity to subpoena witnesses, or

expungement of the students’ records.
The court’s judgment denied the students’ request for attorney fees and costs
under Government Code section 800.4 The students brought a new motion for attorney

fees, however, before another judge on a private attorney general theory® and were

awarded attorney fees.

4 Government Code section 800 provides: “In any civil action to appeal or review
the award, finding, or other determination of any administrative proceeding under this
code or under any other provision of state law, except actions resulting from actions of
the State Board of Control, where it is shown that the award, finding, or other
determination of the proceeding was the result of arbitrary or capricious action or conduct
by a public entity or an officer thereof in his or her official capacity, the complainant if
he or she prevails in the civil action may collect reasonable attorney's fees, computed at
one hundred dollars ($§100) per hour, but not to exceed seven thousand five hundred
dollars ($7,500), where he or she is personally obligated to pay the fees; from the public
entity, in addition to any other relief granted or other costs awarded.

“This section is ancillary only, and shall not be construed to create a new cause of
action.

“Refusal by a public entity or officer thereof to admit liability pursuant to a
contract of insurance shall not be considered arbitrary or capricious actien or conduct
within the meaning of this section.”

5 Code of Civil Procedure section 1021.5.
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D. Present Appeal

The Trustees, individually and as a govéming board, the District, and the high
- school principal and vice-principal (collectively, defendants) appealed the judgment and
the award of attorney fees. Defendants raise two points on appeal._ First, they argue that
the trial court misconstrued the pertinent statutorj provisions. Defendants maintain that
the relevant statute empowers school governing boards to issue subpoenas asa
discretionary matter, and that issuing subpoenas is not mandatory upon request. Second, -
defendants argue the award of private attorney general attorney fees was improper.

ANALYSIS

‘I. The Subpoena Issue
A. Standard of Review
The main thrust of the appeal turns on the proper interpretation of Education Code
section 48918, subdivision (i)(1).- Statutory construction is a question of law, which this
_ court reviews de novo.5

B. Education Code Section 48918

Education Code section 48918 provides, among other things, for an evidentiary
hearing when the governing board proposes to expel a pupil. Provisions dealing with
notice, the opportunity to appear at the hearing, the attendance of counsel or an advocate,

preparation of findings and of an administrative record, are included, As pertinent here,
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Education Code sectien 48918 provides: “The goveming board of each school district
shall establish rules and regulations governing procedures for the expulsion of pupils.
These procedures shall include, but are not necessarily limited to, all of the following:

“(i)(1) Before the hearing has commenced, the goveming.board may issue
subpoenas at the request of either the superintendent of schools or the superintendent’s
designee or the pupil, for the personal appearance of percipient witnesses at the hearing.
After the hearing has commeeced, the governing board or the hearing officer or
administrative panel may, upon request of either the county superintendent of schools or
the superintendent’s designee or the pupil, issue subpoenas. All subpoenas shall be
issued in accordance with Sections 1985, 1985.1, and 1985.2 of the Code of Civil
Procedure, Enforcement of subpoenas shall be done in accoerdance with Section 11525 of
the Government Code.

“(2) Any objection raised by the superintendent of schools or the superintendent's
designee or the pupil to the issuance of subpoenas may be considered by the governing
board in closed session, or in open session, if so requested by the pupil before the
meetiné. Any decision by the governing board in response to an objection to the issuance

of subpoenas shall be final and binding.

[footnote continued from previous page/

6 Harustak v. Wilkins (2000) 84 Cal.App.4th 208, 212.
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“(3) If the governing board, hearing officer, or administrative panel determines, in
accordance with subdivision (f), that a percipient witness would be subject to an
unreasonable risk of harm by testifying at the hearing, a subpoena shall not be issued to
compel the personal attendance of that witness at the hearing. However, that witness '
ma;lf be compelled to testify be means of 2 sworn declaration as provided for in
subdivision (f).”

The question is whether the provision that the Trustees “may” issue subpoenas is a
grant of discretionary power, or whether the statute creates a mandatory duty to issue
subpoenas on request.

C. The Trial Court’s Interpretation of the Statute

The trial court interpreted the word “may” in Edﬁcation'Code section 48918,
subdivision (i)(1) simply as a term granting subpoena power. In other words, where there
had previously been no subpoena power vested in school district governing boards, the
Legislature extended a grant of such power to the board: “the Legislature is granting
subpoena power to the board by saying that the board may issue subpoenas,” The trial
court accepted the students’ argument that, “in the context of a statute defining a public
duty, the word ‘may’ is mandatory.”” Further, cases in which the administrative agency
at issue did not have Subpoena power suggested to the court that “if an administrative

agency does have subpoena power, a party is entitled to use it as a matter of right.
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Otherwise, there would be no [reason that] the court would assume that the plaintiff

‘would have enjoyed’ that subpoena power if the board hﬁd possessed it.”8 The trial
court below therefore viewed the statutory language, that a school disti‘it_:t governing
board “may” issue subpoenas, as mandatory: i.e., the board “is without discretion not to
use [their subpoena powers] to issue subpoenas on the request of a party before it.”

D. Education Code Section 48918, Subdivision (i)(1) Vests School Boards With

Discretionary Power to Issue Subpoenas in Expulsion Proceedings

“‘Our role in construing a statute is to ascertain the Legislature’s intent so as to
effectuate the purpose of the law.”? In so doing, “[w]e consider first the words of the
statute because they are generally the most reliable indicator of legislative intent.”1? We

““giv[e] to the language its usual, ordinary import and according significance, if possible,

to every word, phrase and sentence in pursuance of the legislative purpose. ... The
words of the statute must be construed in context, keeping in mind the statutory purpose,

and statutes or statutory sections relating to the same subject must be harmonized, both

[footnate continued from previous page]

7 Citing Mass v. Board of Education (1964) 61 Cal.2d 612, 622-623.

8 Citing Mohilef'v. Janovici (1996) 51 Cal.App.4th 267, 299, 304 quoting Wool v.
Maryland-Nat. Capital Park & Plan. Com'n (D. Md. 1987) 664 F.Supp. 225, 230-231:
“If the Board had possessed subpoena power, plaintiff would have enjoyed an additional
avenue through which to present evidence in this case. But in light of the other means
available to plaintiff, this Court is not convinced that the lack of subpoena power denied
plaintiff the minimum procedural protections required by the Fourteenth Amendment.”

9 In re J.W, (2002) 29 Cal.4th 200, 209.
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internally and with each other, to the extent possible.’”1! Rules of stafutory‘ construction
are not to be rigidly applied in isolation, however. The touchs:cone is always the intent of
the legislation. Thus, for example, the California Supreme Court has noted that “‘the rule
against interpretations that make some parts of a statute surplusage is only a guide and
will not be applied if it would defeat legislative intent or pfoduce an absurd result.”12
Similarly, the “courts do not apply the expressio unius est exclusio alterius principle ‘if
its operation would contradict a discernible and contrary legislative intent.’
[Citations.]"13

The correct construction of a statute ié not divorced from its context. “To
deterrnin_e the purpose of legislation, a court may,” therefore, properly “consuit
contemporary legislative committee analyses of that legislation, which are subject to

judicial notice.”14:

[footnote continued from previous page]

10 1n ve J.W., supra, 29 Cal.4th 200, 209.

! Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1055, quoting

Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386-
1387.

12 In re JW., supra, 29 Cal.4th 200, 209,
13 In re JW., supra, 29 Cal.4th 200, 209,
14 In re J.W., supra, 29 Cal.4th 200, 211,
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1. The Words Do Not Evince an Intent to Create a Mandatory Duty to Issue

Subpoenas

We look first to the words of the statute themselves. Education Code section
48918, subdivision (i)(1) states that the governing board “may issue subpoenas.” (Italics
added.) Ordinarily, the word “njay” connotes a discretionary or permissive act; the word
“shall” connotes a mandatory or directory duty.!5 This distinction is particularly acute
when both words are used in the same statu-te.16

Education Code sectﬁon 48918, subdivision (i)(2) provides that the governing
board may rule upon any objections to the issuance of subpoenas, and that the govérning
board’s decision regarding any such objection “shall be binding and final.” Education

Code section 48918, subdivision (1)(2) thus assumes that the issuance of subpoenas is B

subject to some kind of evaluation by the goveming board, and that the results of the
governing board’s evaluation lay the issue to rest.

Where the statutory lan_guage is clear and unambiguous, there is no need for,
judicial construction.}” Giving the words used here their ordinary import and meaning,

we discern no particular ambiguity. The Legislature is presumably aware of the ordinary

15 California Correctional Peace Officers Assn. v. State Personnel Bd. (1995) 10
Cal.4th 1133, 1144-1145.

16 Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 443; Maryland
C'asualty Co. v. Andreini & Co. (2000) 81 Cal.App.4th 1413, 1420.

17 Hoechst Celanese Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 519;
Praiser v. Biggs Unified School Dist. (2001) 87 Cal. App.4th 398, 401.
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meaning assigned to the words “may” and “shall,” and has used the word “shall” almost
exclusively in enacting Education Code section 489 18. The word “may” has been
reserved for use only in stating Athat “the governing board may contract with the county
hearing officer”!8 to conduct an expulsion hearing, rather than conducting the hearing
.itself, and that the governing board “may issue subpoenas.”

Based solely on the language of the statute, we would conclude that Education
Code section 48918, subdivision (i)(1) prescribes a permissive, rather than a mandatory,
act.

The matter is not wholly free from all doubt, however; assuming that the provision
is ambiguous, we may look to other aids in interpreting its meaning: If the statutory
language is ambiguous, we may look to the legislative history, the background of the
enactment, inﬁ]uding apparent goals of the legislation, and public policy, to determine its
meaning.1® We turn to these matters next.

2. The Legislative History and the Purpose of the Legislation Indicate an Intent to

Make Issuance of Subpoenas a Matter of Discretion

The history of the enacting legislation demonstrates that, contrary to the students’
thesis, Education Code section 48918, subdivision (i)(1) was intended to grant a

discretionary authority, not to impose a mandatory duty. Education Code section 48918,

18 Education Code section 48918, subdivision (d).
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subdivision (i) began life as Assembly Bill 618 (AB 618), introduced by Assembly
Member William Morrow. In its original form, AB 618 proposed to add a new
subdivision to Education Code section 48918, as follows:

“(i)(1) Before the hearing has commenced, the governing board shall issue .
subpoenas and subpoenas duces tecum at the request of either the C6unty superintendent
of schools or his or her designee or the pupil, for the attendance of witnesses or the
production of documents at the hearing. After the hearing has commenced, the
governing board of the hearing officer or administrative panel may, upon réquest of
either the county superintendent of schools or his or her designee or the pupil, issue
subpoenas and subpoenaé duces tecum. .. .” (Italics added.)

The Legislative Counsel’s Digest of the introduced bill explained: “Existing law
requires the govemning board of each school district to establish rules and regulations
governing procedures for the expulsion of pupils, including a procedure that provides a
pupil with a hearing to determine whether the pupil should be expelled. . . . |

“This bill wou_ld require, before a hearing on an expulsion has beeﬁ commenced,
the governing board of the school district to issues subpoenas and subpoenas duces tecum
for the attendance of witnesses or the production of décuments at the request of the |

county superintendent of schools . . . or of the pupil. The bill would authorize, after the

[fostnote continved from previous page]

1% Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.App.4th 116, 129;

[footnote continued on next page]
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hearing on an expulsion has commenced, the governing board or the hearing officer or
administrative panel to issue subpoenas or subpoenas duces tecum at the request of the
county superintendent of schools . . . or of the pupil. |

“Because the bill would place a new duty on the governing boards of school
districts, it would constitute a state-mandated local program.” (Ttalics added.}

The impetus for the bill apparently was the concern expressed by one school
superintendent that the power to compel witnesses to attend expulsion hearings was
necessary when witnesses were reluctant to testify,

An exchange of views among legislators and interested school groups resulted in
modifications to the proposed bill. Among other things, some school officials believed
that granting the subpoena power would make expulsion hearings more like civil or
criminal courtroom trials: more cumbersome, more formal, more contenﬁous, more
protracted and more expensive. Some feared that making issuance of subpoenas
mandatory would lead to abuses by pupils, and would clog hearings with numerous
“character” and other collateral witnesses. Further, school board members are often not

trained in the law, and would have difficulties ruling on objections to subpoenas, or in

[footnote continued from previous page]

Case v. Lazben Financial Co, (2002) 99 Cal.App.4th 172, 186.
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distinguishing legitimate from illegitimate uses of the subpoena power. Changes were

suggested to address fheée problems. | .
The bill as amended read [with deletion indicated in strikeout type and additions in

italics]:
*(1)(1) Before the hearing has commenced, the governing board shalt may issue

subpoenas and-subpeenas-duces-tesum at the request of either the seuaty superintendent
of schools or his-erher the superintendent’s designee or the pupil, for the attendanee-of

personal appearance of percipient witnesses or-the-production-of documents at the
hearing. After the hearing has commenced, the governing board or the hearing officer or
administrative panel may, upon request of either the county superintendent of schools or

ais-or-her the superintendent's designee or the pupil, issue subpoenas and-subpeenas-

duces-tecum. . ..”
The Legislative Counsel’s Digest of the amended bill reflected the changes
[alterations indicated as beforc]: “This bill would require authorize, before a hearing on

an expulsion has been commenced, the governing board of the school district to issue

subpoenas and-subpeenas-dueces-tecum for the ettendanee-of personal appearance of

percipient witnesses or-the-production-of documents at the request of the esunty

superintendent of schools or his-erher the superintendent s designee or of the pupil. . . .
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The amended language of the bill was retained in the final enactment of Education
Code. section 48918, subdivision (i).

In our view, the alterations demonstrate with reasonable certainty that, although
the bill as originally proposed would have created a mandatory duty to issue subpoenas
before the hearing had commenced, and discretionary power to issue subpoenas once thé
hearing had begun, the bill as amended provided only for discretionary issuance of .
subpoenas, whether before or after the hearing had begun.

Revisions to a bill may properly be considered in construing the resulting statutory
language.20 Here, the Legislature specifically rejected the word “shall” in the enactment,
replacing it with the word “may.” Further, the Leéislative Counsel’s Digest initially
reported that school boards would be “required” to issue subpoenas upon request, but
amended the description of the bill simply fo “auti:norize” school boards to issue
subpoenaé -- a sensible dcsc;ipt_ion of a grant of power where there had been none before.
The bill as introduced was originally described as 'uﬁposing a “new duty” on school
boards, thus creating a state-mandated local program. The description of the.amended
bill deleted any reference to imposing a duty upon local school boards. (The bili as
amended was ultimately evaluated as creating a state-mandated local program, however,
but only insofar as enforcement of subpoenas in the superior court could result in

reluctant witnesses being found guilty of a criminal contempt.)
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We must construe an enactment to effectuate, and not to frustrate, the purpose of

the law.2! The purpose of the legislation also militates in favor of construing the statute
as granting an exercise of discretion, rather than creating a mandatory public duty to issue
subpoenas. The legislative committee reports described the purpose as, “to make
expulsion hearings more effective.” That is, the proponents argued, “the subpoena power
will increase the effectiveness of expulsion hearings by ensuring that vital witnesses (i.e.,
those who perceived the conduct) will participate. Currently, many witnesses do not
appear at hearings,” (Italics added.)

It thus appears that the amendments to AB 618, restricting the issuance of
subpoenas to “percipient witnesses” were intended to curb potential abuses by, e.g.,

subpoenaing numerous “character” witnesses, or witnesses who did not perceive the

alleged misconduct, but whose evidence relates to collateral issues only.

Our interpretation fully accords with the maxim that statutes should.be construed
50 as to avoid absurd results.??

Construing Education Code sectioﬁ 48918, subdivision (i) to require mandatory

issuance of subpoenas upon request would foreseeably embroil school boards in

[footnote continued from previous page]

20 See People ex rel. Mautner v. Quattrone (1989) 211 Cal.App.3d 1389, 1396.

21 Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977; DuBois v. Workers' Comp.
Appeals Bd. (1993) 5 Cal.4th 382, 387,

22 Mountain Lion Foundation v. Fish & Game Com (1997) 16 Cal.4th 105, 142;
County of Los Angeles v. Smith (1999) 74 Cal.App.4th 500, 503.
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protracted pre-hearing proceedings solely concerning contested rulings on the issuance of
subpoenas. As correspondence during the pendency of AB §1 8 indicated, school board
members are often volunteer citizens, untrained in the intricacies of evidence and iegal
procedures. Further, setting the pre-heaﬁng subpoena proceedings and objections to one
side, making expulsion hearings into full-blown trials, with the compelled attendance of
many witnesses, will do little to enhance effectiveness of expulsion hearings. The
purpose of the legislation is manifestly to provide school boards with a tool to be used
when if is of benefit, rather than to create a mandatory duty to issue subpoenaé upon
demand.

We note in passing that there is no necessity that the power to issue subpoenas be
mandatory, or even that such a power exist all, to satisfy due process requirements. “‘It
is éntirely possible that an agency without subpoena powers could secure the voluntary
appearance of witnesses whose tesﬁmony would be sufficient to establish a substantial
case ....’ [Citation.]"?® The mere provision of aA.subpoena power does not, therefore, in
itself require that the power be mandatory, rather than discretionary. Here, the context
and background compel the conclusion that the power granted was inteﬁded to be

discretionary.,

23 Townsel v. San Diego Metropolitan Development Bd, (1998) 65 Cal.App.4th
940, 951,
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E. Discretion to Issue Subpoenas Must Not Be Exercised Arbitraril

“Hundreds of laws and regulations are subject to interpretation and application by
state and local agencies designated to administer them; in so doing, the exercise of
discretién is common. And the courts routinely review these decisions for *abuse of

discretion.””?# An administrative agency may abuse its discretion if it acts arbitrarily or
capriciously. More pertinently here, “[a] refusal to exercise diséretion is itself an abuse
of discretion,”5 Thus, “although mandamus is not available to compel the exercise of
the discretion in a particular manner or to reach a particular result, it does lie to command
the exercise of discretion—to compel some action upon the subject involved under a
proper interpretation of the applicable law,”26

| Here, the Trustees apparently adopted a blanket policy never to iséue subpoenas.

In so doing, the Trustees in essence abdicated their discretion, rather than exercising it.
This, they rhay not do. Nonetheless, by analogy to the mandate of the California
Constitution, article VI, section 13, we discern no misceﬁ‘riage of justice which has
resulted from the Trustees’ procedural error in refusing to issue subpoenas in this case.

F. No Abuse of Discretion Resulted From the Refusal to Issue Subpoenas in This

-Case

24 Department of Alcoholic Beverage Control v. Alcoholic Beverage Control.
Appeals Bd. (2002) 100 Cal.App.4th 1066, 1077.

25 Morris v. Harper (2001) 94 Cal. App.4th 52, 62-63.

26 Morris v. Harper, supra, 94 Cal.App.4th 52, 63.
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The students named many witnesses -- individual Trustees, other administratdrs,
numerous football coaches, and other school personnel -- and claimed they were
“percipient” witnesses to the events at issue. They backed up these claims, however,
with nothing other than bald assertion. The only witness as to whom Dr. Lopez made an -
offerl of proof was one of the Trustees, not to give evidence regarding the incidents for
which the students were to be expelled, but to explain the Trustees’ decision-making
process in refusing the subpoénas. There was not the slightest indication that any of the
named witnesses fm“ whom subpoenas were sought had any relevant information to
impart. Dr. Lopez’s eﬁtire conduct of the proceedings on the students’ behalf exposed
his manifest purposes: delay, obstruction, obfuscation, disruption, harassment -- in short,
anything other than an attempt to determine the factual truth of the charges against the
accused students. The matter has proceeded all the way through this appeal without
identifying ﬁ single relevant purpose for the attendance of any of the requested witnesses,

We also find it significant that the students and their rcprese_ntatives walked out of
the hearing. They never availed themselves even of the due process rights they were
afforded; manifestly, Dr. Lopez’s purpose was to thwart the proceedings and attempt to
create “built-iﬁ” error. The Trustees were not required to kowtow to such belligerent

truculence; thus we could not find any abuse of discretion under these facts in failing to

issue the demanded subpoenas,
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G. Reversal of the Judgment Granting the Writ Is Required

The studénts sought writ review of the administrative proceedings below, asserting
numerous grounds of error. The trial court reviewed each contenti(_)n with great care.
Aside from the subpoena issue, the court would have affirmed the expulsions, with some
slight modifications to the findings, in each case, The writ was granted solely on the
ground thﬁt the Trustees had a mandatory duty to issue the requested subpoenas, and the
refusal to do so deprived the students of due process in the expulsion hearings. The
students have not aijpealed the judgment, and thus have not challenged the trial court’s
rulings as to any of their other grounds for the petition. We have interpreted the statute
differently from the trial court, however, fo grant a discretionary authority to issue
subpoenas, rather than to create a mandatory duty to do so.

Accordingly, the judgment granting the writ must be reversed. The trial court is
directed to issue a new judgment denying the writ.

II. The Attorney Fees Issue

The students first requested attorney fees of the trial court as prevailing parties,
under Government Code section 800. The court denied the motion for fees. The students
renewed their request on a new theory, the private attorney general theory, before a
different judgé. The new judge granted private attorney general fees under Code of Civil
Procedure section 1021.5. Defendants appealed this order.

Private attérney general fees are available under Code of Civil Procedure section

1021.5 only to a “successful” party. Inasmuch as we have reversed the judgment as to
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the sole issue upon which the students prevailed, they cannot be considered successful
parties. The award of attorney fees under Code of Civil Procedure section 1021.5 must
therefore be reversed also.

DISPOSITION

For the reasons stated, the judgment must be reversed, insofar as the trial court
granted the writ on the ground of due process violation for refusal to issue subpoenas to
the students’ proposed witnesses. No other ruling concerning the merits of the writ was
appealed. The trial court is tht-arefo're directed to enter a new judgment denying the writ.

The order granting the students’ attorney fees must also be reversed,

Dé_fendants and appellants to recover costs on appeal,

CERTIFIED FOR PUBLICATION

/sfWard

We concur;
/s/{ Ramirez
P.J.
/s/ King
L.
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Cc
THE PEOPLE, Plaintiff and Respondent,
v.
8Y MEJIA, Defendant and Appellant.
Crim. No. 15905,
Court of Appeal, Second District, Division 1,
" California,
Apr. 30, 1969.
HEADNOTES

(la, 1b, lc, 1d, le, 1f) Arrest § 10--Without
Warrant--On  Charge of Felony on Reasonable
" CauseSearches and Seizures § 6--Investigations
Falling Short of Search. ’

Circumstances justified defendant's detention by
officers for questioning and his subsequent arrest by
the officers, and a gun obtained from defendant was
not obtained as the result of an unlawful search and
seizure but as incident to the arrest, no issne of
unlawful search and seizure being presented, where,
at a late night hour and socn after a report of a
burglary in progress, defendant was observed by the
officers near the scene of the burglary carrying a

packape covered by a coat, and, after being .

spottighted by the officers, continued to walk away,
and where, efter being halted by the officers,
defendant dropped the package which broke and
plainly revealed portions of the firearm and
ammunition, at which time the officers placed
defendant under arrest on suspicion of burglary.

(2) Criminal Law § 413.5(3)-Evidence--Motion to
Suppress.

In a prosecution for violation of the Dangerous
Weapons Control Act, in which defendant's pretrial
motion to suppress evidence was denied, the trial
court did not fail 10 exercise its discretion *487 in

determining whether to allow defendant to renew.

such motion efter the prosecution rested, where
defendant's attempt to reargue the issue without a
motian for leave therefor was sufficient to call the
court's attention to the matter and the court
seriously considered the same and ruled that further
argument would not be aliowed.

Page 2 of 5

Page 1

{3a, 3b) Arrest § 5.5--Detention Short of Arrest.
Circumstances short of probable cause for an arrest
which would indicate to a reasonable man in a like
position that an investigation -was necessary to the
discharge of his duties may justify temporary
detention of a person by an officer for the purpose
of questioning.

{(4) Arrest § 5.5--Detention Short of Arrest.

Where the circumstances justified defendant's
temporary detention for questioning by police
officers, their order to defendant to "Hold it for a
minute," did not constitute an arrest.

(5) Searches and Seizures § 6--Inveatigations
Falling Short of Search.

Merely looking at that which is open to view is not
a search.

(6) Arrest § 10--Without Warrant--On Charge of

- Felony on Reasonzable Cause.

A peace officer may arrest a person without 2
warrant whenever he has reasonable cause to
believe that the person to be arrested has committed
a felony.

Se'e Cﬁl.Jur.Zd, Rev., Arrest, § 2B et seq.
Am.Jur.2d, Arrest, § 44 et seq.

(7} Armest § 12(7)--Reasonable or Probable
Cause--Test for Determining Reasonableness.
Reasonable cause for arrest exists when the facts
and circumstances within the knowledge of the
officer at the moment of the arrest would warrant a
man of reasonable caution in the belief that an
offense had been comunitted.

SUMMARY

APPEAL from a judgment of the Superior Court of
Los Angeles County. Maurice T. Leader, Judge.
Affirmed.

Prosecution for violation of the Dangerous
Weapons Control Act, Judgment of conviction
affirmed.

COUNSEL

Richard H. Levin, under appointment by the Court
of Appeal, for Defendant and Appeilant.
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Thomas C. Lynch, Attorney General, William E.
James, Assistant Attorney General, and George J.
Roth, Deputy Attorney General, for Plaintiff and
Respondent.

LILLIE, I,

Defendant was charged with a violation of the
Dangerous Weapons Control Act (§ 12021, Pen.
Code) and *4B8 three prior felony convictions
(Dyer Act [1946]; violations, section 211, Penal
Code [1947], section 11500, Health and Safety
Code [1953]). After his arraignment defendant
moved to suppress the evidence under section
1538.5, Penal Code, and to dismiss under section
995, Penal Code; both motions were denied.
Defendant then entered a plea of not guilty. By
stipulation the cause was submitted on the transeript
of the ‘testimony teken at the preliminary hearing.
After the commencement of the trial, the court had
read and considered the transcript and the People
had rested their case defendant sought to reargue
the issue of unlawful search and seizure; noting that
a motion to suppress the evidence pursuant to

-section 1538.5, Penal Code, and a motion to dismiss

under section 995, Penal Code, had been made prior
to trial and denied, the trial coust refused to permit
the reargument. Defendant was found pguilty as
charged; the court made no finding on the
allegations of the three prior felony convictions.
Defendant appeals from the judgment.

Around 12:30 in' the morning on March 21, 1968,
several police vehicles responded to "a burglary
there now" radio cell; they arrived at the location
within five minutes. About 75 feet from the location
where the burglary was reported to be in progress
Officer Michael saw defendant walking on the street
away from the premises; no other pedestrians were
in the area. Defendant was illuminated by a
spotlight from the black and white police vehicle
but he paid no attention to it and continued walking
carrying 8 coat over his left arm and a package
beneath the coat. Officer Michael got out of the
police car approximately 25 feet behind defendant
and started to follow him; another officer got out in
front of defendant and told him to "Hold it for a
minute." Defendant then walked toward the curb
and the officer and as he did so dropped the
package from his left side which, when it hit the
curb and parkway, made a metallic sound and split

Page 3 of 5

Page 2

open, and continued walking. Officer Michael was
5 to 10 feet behind defendant; when he "got
there"-where the package lay-it was split open
revealing the grips of a weapon, portions of a clip
and 45 caliber rounds; he then arrested defendant
on suspicion of burglary after which he picked up
the package, which lay about 4 feet from where he
had arrested defendant, made an examination of the
contents and found a 45 caliber automatic.
Defendant denied "knowledge of possession of the
package." Officer Gelb made an examination of the
fingerprints on the gun and identified them as
belonging to defendant; *489 an abstract of
judgment reflected that on August 15, 1958,
defendant was sentenced to the state prison pursuant
to a plea of guilty to e violation of section 211,
Penal Code.

Defendant took the witness stand and very briefly
testified that "this particular firearm" was not his
personal property.

(la) Appellant's main contention is that the
evidence was obtained by an unlawful search and
seizure. (2) Prior to trial defendant did not seck
appellate review of the court's denial of his pretrial
motion to suppress the evidence by way of petition
for writ of mandate or prohibition (§ 1538.5, subd.
(1), Pen. Code) but, believing that subdivision (n) of
section 1538.5 permitted him to do so, during the
trial after the People rested their case attempted to
raise the issue of unlawful arrest, search and seizure
and direct an argument thereto, Cemmenting that
pretrial motions under sections [538.5 and 995,
Penal Code, had been made and denied, the trial
court stated it would "entertain no further argument
as to those issues ... raised at the time of 1538.5 and
995." Defendant then abandoned his argument and
took the stand on the merits of his defense denying
that the weapon belonged to him. Appellant now
says that he "specifically requested permission to
renew the motion" and that the "trial judge denied
the motion that he be permitted to renew the motion
to suppress.” The record reveals neither a request
for permission to renew defendant's motion to
suppress the evidence nor a motion that he be
permitted to renew it, and technically he did not
make one but his attempt to direct an argument to
the issue of unlawful arrest, search and seizure was
sufficient to call the court's attention thereto.
However, to say, as does sppellant here, that the
trial court failed to exercise its discretion in
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determining whether to grant a defense motion to
renew the motion to suppress (if indeed it was a
motion} is nonsense for the court did give serious
consideration to his attempt to reargue the issue and
decided not to permit another argument therecn.
There is a clear exercise of discretion manifest in
the record and not the arbitrary denial asserted by
appellant. (1b) Moreover, his contention that he was
arrested without probable cause and the gun was the
product of an unlawful search and seizure is without
merit.

It is readily apparent that in ordering defendant to
"Hold it for a minute," the -initial detention was
intended by the officer to be but a temporary one
for investigation only. (3a) Circumstances short of
probable cause for an arrest may justify temporary
detention of a person on the street late *490 at
night by, an officer for the purpose of questioning. (
People v. Mickelson, 59 Cal2d 448, 450 [30

Cal.Rptr. 18, 380 P.2d 638); People v. Martin, 46

Cal.2d 106, 108 {293 P.2d 52); Terny v. Ohia, 392
U.S. 1 [20 L.Ed.2d 889, 88 S.Ct. 1868).) (ic) Here
there was ample justification for ordering defendant
to stop-the lateness of the hour, his close proximity
to and movement away from the premises reported
to have been burglarized with a package covered by
a coat and his unusual behavior when illuminated
by the police car spotlight; it was at this point the
officer told him to "Hold it for a minute." {(3b) "The
circumstances which allow temporary detention are
those which ‘indicate to a reasonable man in a like
position that an investigation is necessary to the
discharge of his 'duties.' (People v. Gibson, 220
Cal.App.2d 15, 20 [33 Cal.Rptr. 775].)" (Peopfe v
Manis, 268 Cel.App.2d 653, 659 [74 Cal.Rptr. 423]
; People v. Piedra, 183 Cal.App.2d 760, 761-762 [7
CalRptr. 152)) Hed the officer not stopped
defendant and sought an explanation of his peculiar
conduct he would have been derelict in his duties. (4
) The evidence does not warrant a claim that
initially the approach of the officers was for any
purpose other than questioning; and their order to
defendant to "hold it" that they could investigate
and talk to him does not constitute an arrest, (
People v. Williams, 220 Cal.App.2d 108, 112-113 [
33 Cal Rptr. 765].)

{1d) It was not until defendant dropped the
package, which made s metallic sound and split
open revealing the contents when it hit the curb, and
continued walking and Officer Michael, following a
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few feet behind, observed the package on the
parkway to contain the grips of a weapon, portions
of a clip and .45 caliber rounds, that defendant was
arrested. Before the arrest the pun was not the.
product of any unlawful search and seizure; Officer
Michael did not search to find the gun, nor did he
pick it up. When he first observed the weapon it
was partially exposed in the package split open on
the parkway; it was in plain sight for all to see, (5)
The mere looking at that which is open to view is
not a search, {(People v. Nieto, 247 Cal.App.2d 364,
370 [55 Cal.Rptr. 546); Mardis v. Superior Court,
218 CalApp.2d 70, 74-75 [32 Cal.Rptr. 263];
People v. Spicer, 163 Cal App.2d 678, 683 [329
P.2d 917]; People v. West, 144 Cal.App.2d 214,
219-220 [300 P.2d 729].) {1e) As to the arrest there
can be no question but that it was a lawful one.
With defendant's unexpected conduct and Officer
Michael's observation of the contents of the
package, the officers' opportunity for . further
investigation *491 ceased, and immediate action
was reguired; under the circumstances Officer
Michael could not be expected to do other than
meke the arrest. (6) A peace officer may arrest a
person without 2 warrant whenever he has
reasonable cause to believe that the person to be
arrested has committed & felony. (§ 836, Pen. Code;
People v. Lara, 67 Cal.2d 365, 374 [62 Cal.Rptr.
586, 432 P.2d 202); People v. Schader, 62 Cal.2d
716, 722 [44 Cal.Rptr. 193, 401 P.2d 665); People
v. Ingle, 53 Cal2d 407, 412 [2 CalRptr. 14, 348
P.2d 577).) (7) "Reasonable cause exists when the
facts and circumstances within the knowledge of the
officer '.. at the moment of the arrest would
"warrant a man of reasonable caution in the belief”
that an offense had been committed, Carroll v,
United Siates, 267 U.8. 132, 162 [45 8.Ct. 280, 69
L.Ed. 543, 39 ALR. 790). (Beck v. Ohio (1964)
379 U.8. 89, 96 (85 5.Ct. 223, 13 L.Ed.2d 142].)" (
People v. Schader, 62 Cal2d 716, 722 [44
CalRptr. 193, 401 P.2d 665); People v. Cockrell,
63 Cal.2d 659, 665 [47 Cal.Rptr. 788, 408 P.2d
116).) (1f) Nor is there a valid issus of unlawful
search and sgeizure because it was not until
defendant was placed under arrest that Officer
Michael picked up the package, closely examined
the contents and retained the weapon (Exh. 3), and
this he had a right to do for it was clearly incident to
a lawful arrest; and if under such circumstances it
can be said that Officer Michael's conduct in
picking up the peckage from the public parkway
constituted a search and seizure of the gun it was
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. not "unreasonable" within the meaning of the
Fourth Amendment. (People v. Lara, 67 Cal.2d
365, 373 [62 CalRptr. 586, 432 P.2d 202); People
v. Webb, 66 Cal.2d 107, 111-112 [56 Cal.Rptr. 902,
424 P.2d 342, 19 A.L.R.3d 708].) Whether the
package had ever been in defendant's possession
was, of course, a factual question and the holding
that it had been was fully supported by defendant's
fingerprints on the gun and Officer Michael's
testimony that he saw defendant drop the package
coptaining the weapon.

Finally, appellant's reliance on Gascon v. Superior
Court, 169 Cal.App.2d 356 [337 P.2d 201), and
Badilfo v. Superior Court, 46 Cal.2d 269 [294 P.2d
23], is misplaced. In Gascon the officers had
threatened to illegally search the accused; in Badillo,
the premises from which petitioner fled had been
illegally entered by the investigating officer. Thus,
in both cases "the petitioner was fleeing from the
attempted illegal invasion of his constitutional
rights." (Gascon v. Superior Court, 169 Cal App.2d
356, 359 [337 P.2d 201].) In the instant case *492
there was no statement or act indicating any illegal
invasion of defendant's rights. In the light of “the
presumption that official duty will be regularly
performed” (People v. Piedra, 183 Cal.App.2d 760,

’ 762 {7 CalRptr. 152]), any suggestion that there
was an implied threat of illegal search or unlawful
arrest by the officers in ordering defendant to stop
for the purpose of investigation, is wholly
unwarranted on the record before us.

The judgment is affirmed,

Wood, P. J., and Fourt, J., concurred.
Cal.App.2.Dist., 1969,
People v. Mejia

END OF DOCUMENT
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Leonard Kaya of my staff is avaﬂable at (213) 974-8564 to answer questlons

you may have concerning this submission.

Very, truly yours
"Ivg‘m—*—“-
A Tyler McCauley
Audttor-Conu'oller
JTM:JIN:LK
Enclosures
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Review. of Commission. Staff Draft Analysis
County of Los Angeles Test Cldim; CSM-00-TC-18 -
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1
of the Government Code, Amending Section 102870 of the Héalth
& Safety Code, Amending Section 14202 of the Penal Code:
Postmorte Examinahonr Umdentnf‘ ed Bodies, Human Remains

Comnussmn staff in theu' June 4, 2003 analysm find that a reimbursable State-
mandated, program. is imposed on local law enforcement agencies under the
[above captloned] test claun leglslatwn

Staff: further specxfy, on page 15 of their analysis; that- this relmbursable program
includes activities of ... local law enforcement mvesugatmg the déath of an
unidentified person, to repm‘t the death to DOJ, in a DO.T-approved format,
within 10 calendar days of the date the body or human remains are discovered,
except for children under 12 or found persons with evidence that they were at
risk, as defined in Penal Code sectlon 14213” '

However, staff conclude that the coroher’ s*duﬁes pursiant to the identification

of unidentified-bodies: or hiiman remains““ such as submlttmg au’copsy data,

submitting the final ‘répértof’ mvesugatlon, ‘retentiofi of jaws, and submitting
dental records... * are discretionary [Staff A.nalysm, page 12} and, therefore, are

not toe, .be: mcluded in.the State:mandated ' reimbiirsément program [Staff
Analysxs, page 15].

We disagree. The Corner’s duties, here, are mandatory, not d_is"cretionary.‘

" Coroner’s Mandate

Penal Code Section 14250(b) and Section (c)(1), as added by Chapter 822,
Statutes of 2000 and amended by Chépter 467, Statutes of 2001, affirm, and are
substantially related to, the mandatory duty of the coroner to examine
unidentified remains and perform required autopsies, microscopic, toxicology,
and microbiological testing, take photographs fingerprints, tissue sampling for
future DNA. testmg, x-ray, and’ prepare samples and reports for the Department
of Justice:

360
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“(b) The department shall develop standards and guidelines for the
preservation and storage of DNA samples.. Any agency- that is
required to collect samples from unidentified remains for DNA
testing shall follow these standards and guidelines. These
guldelines shell address all scientific methods used for the
identification of remains, mcludmg DNA, anthroPology,
odontology, and fingerprints. -

(eX 1) A coroner shall colléct. samples for DNA testlng from the
remains of all unidentified persons and shall send those samples to
the Departmerit of Justice for DNA testing and inclusion in the
DNA data bank. After the department has taken a sample from the
remains for DNA analysis and analyzed it, the remaining evidence
shall’ be retumed to the appropnate local coroner.” [Emphams
added.]’

Missing Persons Database Submlssmns

Penal Code Sectlon 14250(b) and. Sectmn (c)(l) as added by Chapter 822,
Statutes of 2000, salso was required to establish a “Missing Persons Database”, as
set forth in §ection 1 of Chapter 822, Statutes of:2000, as follows ~

“SECTION 1. The Leglslature ﬁnds a.nd declares the
following:

() Tliat unidentiﬁed_rehiains and. unsolved--missing‘

! As Penal Code Section. 14250(b) and Sestion (¢)(1), as ddded by Chapter 822 Statutes of
2000 and amendad by Chapter 467, Statutes of 2001, affirm, an are substantxa]ly related to,
the man tory duty of the coroner to examine unidentified remains and perform required
autopsxes, mictoscopic, toxicology, and microbiological testing, take : lphotographs,
fingerprints, tissue sampling for future DNA testing, x-ray, and prepare samples and reports

for the Department of Justice, an amendment to the subject test claim has beenfjled. by the -

County of Los Angeles [tést claimant] with the Comrmssmn on-State Maudates to mclude

Penal- Code.Section 14250¢b) and Sectibn: (e)(1), as added by Chapter § 822, Stattttes of 2000-.

. and amended by Chaptar 467, Statutes of 2001, in the test claim’ egxslatxon. Al cOpy of theh

declaration of David Campbell, Captain, Los Angeles- County Depéttiént of Cofoner’s
Operation Bu.reau, Forenstc Services Division, supporting the subject amendment, is attached
hereto, :
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persons. cases ‘constitute 4 critical preblem for law
.enforcement and vrcnms famxlles in the State of.
. .Cahfonna. |

. .(b). Hundreds of people, both children and adults, vanish
each . year ufider suspicious circumstances, and. therr '
cases remain unsolved. Meanwhile, coroners retsin
dozens of reme.ms each year that cannot be identified.

~Families of ‘missing persons must-live with no sense of
closure, éven though thelr leved one rhay have already
been feund

_.,z~(c) The Legrslature finds that new technology can play
-afi invalugble rolé in identifyitig these remains through
deoxyribonucleic acid (DNA) analysis.

(d) In order to identify these remains end bting closute to
missing persons cases, the Legislature enacts the .
"Missing Persons DNA: Data Basg," Thls data base shzdl) o

~be used to idéntify rernains “and to locate . missing
persons ‘The-intention of this data bése is to 1dent1fy
remains to bring closure to the families of missing
persoras;" (Emphasis added.]

Therefore, the Legislature has unambrguously mandated, in the test claim
legislation, that-coroners examine unidentifiéd remains and perform required
autopsies, microscopic, toxicology, and microbiological testing, take
photographs, fingerprints, tissue sampling for future' DNA testmg, x—ray, and
prepare samples and reports for the Department of J ugtice. :

Coroner 5 Dutxes

In the case: of an unideiitified dead body or human remams, the coroner is
andated. pur"lient to Govemment Code 27451, "to inquire irto-and determine
the cueumstan'ces, ‘manner, and-cause of" death-and conduict fiécessary inguiries
to detennme ameng other ﬂnngs, whether the death was "v1olent, sudden, or

362 B ’
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unusual", "unattended"; and, if the deceased had "not been attended by a
physician in the 20 days befote death".

The. mandatory inquiry into, and detenmnatton of, the cxroumstances manner,
and cause of death of an unidentified dead body of litiman rémains, pursuant to
Government Code Section 27491, must now be supplemented, under
Govonunent Code Section 27521, to determme the dentlty of the deceased

Irrespective of the types of postmortem mqumes, exa:mnauons or autops1es
employed by the coroner to_compléte the maidafory dstermination of _the
ciréurnstances, manner, and cause of death of an upidentified body or human
remains pursuant to Government Code Section 27491, further mandatory duties
to identify the deceased were added by Government Code Section 27521.

The niew rhandatory duties to detem'une 1dent1ty of the deceased require; under
Govemithent Code Section 27521, that "...... a postmortem exarnination or
autopsy shall include, but shall not be limited to, ‘the following:

1) Taking all avallablé fingerprints and palms prints.

2) A dental examination consisting of dental charts and
dental X-rays of the deceased person's téeth, which
may be conducted on the body or human remains by a
quahﬁed dentlst as. determmed by the’ coroner

. I3) The collectton of tissue, mcludmg a hau' sample or
body ﬂmd samples for future DNA. testing, if: necessary

4y Frontal and lateral facml photographs w1th the scale
indicated.

5) Notation and photographs with a scale of significant
scars; marks, tattoos,: ‘tlothing items, or other personal
effects found with of near the body.”

6) Notattons of* observatlons pértinent to the estlmatxon of
the time of death,
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“7) Precise documentation of the location'of the remains.

d) The coroner shall prepare a ﬁnal report of. mvesugatxon in a
format estabhshed by the Department of Justice. The final report

,,,,,

postmortem exammatlon or autopsy conducted under subdmsxon

ﬁ (b)

e) The body of umdentrﬂed deceased person may not cremated or
buried until the jaws (maxilla and mandible .with teeth) and: other
tissue samples are retained for future possrble use. Unless the
coronier has determined that the body of the’ unidentif] ed deceased
person has suffered significant deterioration ér decomposition, the
jaws shall not be removed until immediately before the body is
cremated or buried. The coroner shall retain the jaws and other
tissue samples for. one year after a positive identification is made,
and no civil 61 cnmmal ehaJIenges are pendmg, or indefinitely.

f) If the coroner thh the a1d of the dental identity of dental

examination and any other 1dent1fymg findings is unable to establish

the identity of the body or human remains; the coroner shall submit

dental charts and dental X-rays of the inidefitified deceased person

to the Department of Justice on forms supplied by the Department

of Justice Wwithin 45 days of the date the body or human remains
~ were discovered.

g) If the coroner with the a1d of the dental examination-and other
identifying findmgs is unable to estabhsh the identity of the body or
human remains, the coroner shall submit the final report of
investigation to. the Department. of Justice -within 180 days of the
date the- body or human remains were discovered."
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Accordingly, Government Code Section 27521(b) is explicit in what a
postmortem examination, for the purposes of determining jdentity, shall include.

Previous to the test claim legislation, the Coroner took fingerprints on most
cases but limited the taking, of palm prints to hormclde victims.

Previous to the changes in the test. claun 1eg1s|atmn the Coroner did riot include
the taking of a hair sample for DNA testing. Hair standards were collected only
m hormmde cases: In fact, DNA testmg was never a regular method for

performed. -

Previous to the changes in the test claim legislation, frontal and lateral fac1al
photographs. w1th the scale indicated were not mandated.

Previous to the changes in the test claim legislation, the retention of Jawsjj
“(maxilla and mandible with teeth) and -other tissue:samplés' for future p0331ble

use was not mandated., Government Code Section 27521(e) requires the

retention of JaW'S and other tissue samples for one year after a posmve:' ‘

idenuﬁcauon is ‘made, and no civil or cnmmal challenges .are pendmg, or
mdeﬁmtely . .

Coroner now reqmres additional storage for the Jjaws,

Accordingly, for all the reasons stated above, prompt and -complete

reimburgement of costs incurred by the County Coroner as well as the County‘f‘
Sheriff, in 1dent1fy1ng umdentlfied bodies- and hurman remams m accordance_'

with the test claim legislation, is required.

365.
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Cotility of Los Anjéles Tést Claim
Chapter 284, Stqt_ntes qf 2000 .o

, Declaratmn of Dav:d Campbell

David Ca.mpbell makes the followmg declaratxon and statement under oath

1, David. Campbell; Captain;: Los® Angeles County Departmant of Cofoner's Opemhons
Bureau, Forensic Semces D1v1s:on am responsible for lmplmnentmg the subject law.,

kFE] 4

I declare that xt is - my mformatmn or bélief that” Penal Codc Sectmn 14250(b) andf
Section (c)(l), as-added by: Chapter 822/ Statutes of 2000 ‘&nd ‘amiénded hy Chapter 467,
Statutes of 2001, afﬁmm and is substantially related to, the mandatory duty of the
coroner to examine unidentified remains and perform required autopsies, microscopic;
toxicology,. and: nncrobmlogical testmg, ‘take photagraphs, ﬁngerpnnts tissug sampling:
for ﬁ.lture DNA testlng, x-ray. and pre.pare samples and reports for the Department .of ..

Justice:

“(b) The department hall develop standardsl and gmdelmes for the .
preservation and storage:of DNA" samples ANy igency that i3 requn'ed ta, -

a
collect samples from unidentified’ remams for’ D]
these .Standards- and guidelinés: < ‘These" gmde mes g___l__.;a re
scientific methods used for the identification of i fernains, mcludmg DNA
anthropology, odontology, and fingerprints.

(c)(1) A coroner shall collect samples for DNA testing from the remains
of all unidentified persons and ghall send those samples to the Department

of Justice for DNA testing and inclusion in the DNA data bank. After the
department has taken a sample from the remains for DNA analysis and
analyzed it, the remaining evidence ghell be returned to the appropriate |
Jocal coroner.” [Emphasis added.]

: : 366 o : P.11
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I declare that it is my information or belief that Penal Code Section
14250(b) and Section (c)(1), as added by Chapter 822, Statutes of 3000,
.' also was requued to establish a “Missing Persons Database” as set forth in -
Section 1 of Chapter 822, Statutes of 2000; as follows '

“SECTION 1, The Legmla’mre finds and declares the followmg

(a) That umdenttﬁed remains and unsolved missing persons
¢ cases constttute 4_critical prob]em for law enforcement and
‘victims' fa:mlles m the State of Cahforma

(b) Hundreds of people both chxldren and adults, vamsh each
year under suspicious circumstances, and their cases remdin
unsolved. Meanwhile, coroners retain dozeng of femaifis each
year that cannot be identified. Families of missing persons miist
live with no sense of closure, even though thelr loved one may

have already been found.

(c) The Legislature finds that new technology can play an
invaluablé role in identifying these - remains through
deoxynbonucle:c acid (DNA) analysm : |

(d) In order to identify these remains and bnng closure to

missing persons -cases, the Legislature.eracts the "Mtssmg
Persons DNA Data Base." This data base¢ shall be used to
identify remains and to locate missing persons. The intention of
this data base is to identify remains to bring closure to the
families of missing persons.” [Emphasis added.] '

I declare that it is my mformatmn or belief that therefore the ‘Legislature has
unambtguously mandated in the test claim legislation ‘as: amended: herein, that
coroners examine unidentified remains and perform required autopsies, microscopic,
toxicology, and microbiological testing, take photographs,” fingerprints, tissue
sampling for future DNA testmg, x-ray, and prepare samples and réports for the
Department of Justice.

I declare that in the case of an umdenuﬁed dead bedy or hurnan remains, the coroner is
mandated, pursuant to Government Code 27491 [above]; "to inquire ifito and determine
the circumstancés, manner, and cause of" death and conduct nécessary inquiriés to
determine, among other things, whether the death was "violent, sudden, or unusual”,
qwunattended" and, if the deceased had "not been attended by ] physxcxan in the 20 days
efore death". . _ ,
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I declare that the mandatory 1nqu1ry into, and’ deterrmnahon of, the circumstances,
manner, and cause of death of an unidentifiéd dead Body or Human remains, pursuant to
Government Code Section 27491, must now be supplemented under Government Code
Section 27521, to determine. the t_y of the deceased.

I declare that mespectwe of the types of postrnortem inquiries, examinations or
autop51es employed by the coroner to_ complete thé mandatory determination of the
circumstances, manner, and cause of deth ‘6f an mndent:ﬁed_ bod or human remains
pursuant to Government Code Section:27491, further fandatory duties to identify the
deceased were added by GOVemment Code Sectmn 27521

I declare that the new. mandatory dutles 1o deteriine 41denhty of the deceased require,
under Government Code Section 27521; that ......a postmortem examination or
autopsy shall include, but shall.not be limited t6, the- following: - -

1) Takirlg all available fingerprints and palms prints.

2) A-dental examination cornsisting of dental charts and dental
X-rays of the deceased perfSon's teeth, whrch may be
conducted on the body. or human:remains by a qualified
dentist as deterrmned by the coroner.

3)° The collection of hssue mc]udmg a han' sample or body ﬂuxd
sarnples for future DNA: testlng, lf necessary '

4) Fro_ntal and lateral fac:al photographs-wrth the scale indi'"cated.

5) Notation and photographs with a scale, of significant scars,
- marks,-tattoos; clothing “items, or other personal effects found
with .or near the body

6) Notanons of observatlons pertment to the es‘umatlon of the. .
time of death. : ST

7 Preoise documentation of the location of the remains

.‘.'

¢} The postmortem exarmnatlon or autopsy of the umclentlﬁed body or
remams may include full boﬂy X-rays.- :

d) The coroner shall prepare a ﬁnal féport of investigation in a format
o established by the Department of Justrce The final report shall list or
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describe the information collected pursuant to the postmortern exarmnatmn
or autopsy conducted under subd1v1smn (b). :

e) The body of, unidentified deceased pe.rson may not cremated or buned
until the jaws (maxilla and mandible with teeth) and other tissue samples are
retained for fiitire possible use. Unless the coroner has determined that the
body of the unidentified: deceased person has suffered - significant

““deterioration or decomposition, the jaws shall nét be- removed until

- immeédiately before the body is cremated or buried. - The coroner shall retain
the jaws and other tissue samples for.one year aftera positive identification
1s made, and no civil or criminal challenges are pendmg, or mdeﬁmtely

f) If the corner with the aid of the dental 1dentxty of dental exannnatmn anid
atiy- othet 1dent1fymg findings is unable to establish the identity of the body
or human remains, the coroner shall submit dental charts and dental’ X-rays
of the umdennﬂed deceased person to the Department of: Justice on'forms -
supplied by the Department of Justice within 45-days of the ddte the body cr ;
_human remams were discovered.

g) If the coroner with the aid of the dental examination and other ldentlfymg .
B ﬁndmgs is unable to establish the identity-of the body or human rémains, the'_
© ¢oroner shall submit the final report of investigation to the Department 6f
" Justice within 180 days of the date the. body or human remams were -

dlscovered " - -

" I declare that Government Code Section 27521(b) is exphclt in what a postmortem

examination, for the purposes of: detennlnmg ;dentltx shall include.

I declare that' prévious to the changes in r.he test clalm leglslatmn as-amended herein,
the Coroner took fingerprints on most cases but- lumted the takmg of pa]m pnnts to
homicide vmtlms _

I declare that previous to the changes in the test clalm legislation as arncnded herein,
the Coroner did not include the taking of a hair sample for DNA testing: Hair standérds
were colleéted only in homicide cases. In fact, DNA testing was never a regular method
for identification and the collection of fluids for identification was usually not
performed.

I declare that previous to the changes in the test claim legislation as amended herem
frontal and lateral facial photographs with the scale mdmated were not mandated., ,
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I declare.that previous to the changes in the test claim legrslahon as amended herein,
the retention of jaws (maxilla and mandible with teeth) and other tisstie samples for .
future possible use was not mandated. Government Code Section 27521(g) -requires the
retention -of: jaws and:other txasue~$amples for one yéar aﬁer a posmve idéntification is

rnade and no- ewll or cnmmal challenges are pend.mg, or mdeﬁmtely

I declare that prevmus to the changes in the'tést claim legxslatlon as amended herem, the
Coroner made no- prowsmns to- store material used in positive 1dent1ﬁcatron Once the
body was identified, the j jaws and/or tissues were returned to the body for drspos:tlon
The Coroner TOW requxres addrnonal storage for the jaws.

I declare. that I have prepared the attached descnptron of reimbursable activities
© reasonably necessary to- comply wrth the test claim’ legxslatton as amended herein.

1 decla.re that the dunes performed by the Los Angeles County Coroner‘s Department
pursuant.to. the test claim legislation as amendeéd heérein, aré reasonably necessary in
complymg with the: sub_;ect law;-and cost the Cotinty of Lo Angeles in excess of $1,000
per annum, the minimum cost that must be incurréd to file a claim in accordance with

Government Code Section 17564(a)

Spectf cally, I declare that I am mformed and believe that the County S, State mandated
duties and, resulting costs in implementing the tést claim leg:slatlon as amended herein
requtre the County to_provide new.State-nandated"services and thus incur ‘costs which
are, in my opinion, reimbursable "costs mandated by the State”, as defined in
Government Code section 17514:

" * Costs mandated by the State' eans+any inéreased costs which a local
agency or school district is required to incur after July 1, 1980, a5 a result-of .
any - statute-enacted .on'or- after January I, 1975, or any. “executive order
1mplementmg any.statute énacted’on or aftér January 1, 1975, which mandates

a new program or higher level of service of an existing program within the
meanmg of Sectxon 6 of A.ttlele XIII B of the Cahforma Consntuuon "

(

Iam personally conversant w1th the foregomg facts and tf requtred 1 could and would
testify to the statements made herem ' . E
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I declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to matters which are stated as
. information and belief, and as to those matters I believe them to be true.

Los RrvcEess _ : » : :
Tuse {3, @002 | "ﬁamaf b ol Rirreptocd

Date and Place Signature
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Description.of Reimbursable Activities o \ .. .
Declaratjon of David Campbell C

1.  Develop policies and procedures for the initial and cbnﬁnﬁihg--
implementation of the subject law. =

2. Perform autopsies, including any required microscopic, toxicology,
and microbiological testing, photographs, fingerprints, tissue
sampling for future DNA testing, x-ray, notation of the time of the
death, location of the death, dental examination, and preparing the
final report to the Department of Justice. |

3.  Storage of autopsy samples under appropriate conditions, including
tissue and fluids, in proper receptacles, and allowing access as
necessary for periods of time as required by the autopsy protocol.

4, Death scene investigation and related interviews, evidence
collection, 'including specimens and photographs, and travel as
required for the fulfillment of the requirements, including travel to
pick up a body for autopsy, and to return the body to the original
county, if it has been transported out of the county for autopsy,

5. Train departmental personnel to prepare the final report-to the
Department of Justice.

6.  Participation in workshops within the state for ongoing professional
training as necessary to satisfy standards required by the subject law.
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN BALL OF ADMINISTRATION -
500-WEST.TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766
~ PHONE: (213) 975-8301 FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER,

County of Los Angeles Test Claim
Review of Commission Staff Draft Analysis
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1-.of -
the Government Code, Amending Section 102870 of the Health & -
Safety Code, Amending Section 14202 of the Penal Code:
Postmortem Examinations: Unidentified Bodies, Human Remsins -

Declaration of Leonard Kaye

Leonard Xaye makes the following declaration and statement under oath:

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for -
filing test claims, reviews of State agéncy comments, Commission staff analysis, and for’
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete
and timely recovery of costs mandated by the State, Specifically, I have prepared the subject

. review.

Spectﬁcnlly, I declare that [ have examined the County’s State mandated duties and resulting -
costs, in- Jmplemenung the sub_}ec:t law, and find that such costs as set forth in the.subject tegt: =
claim, are, in my ‘opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514

"' Costs mandated by the State' means any increased costs wluch a local agency or
school district is required fo ineur after July 1, 1980, as a résult of any statute
enacted on or after Janiary- 1, 1975, or any executivé order 1mp]ementmg aiy statute
enected on or after January 1, 1975, which mandates a new. prdgram or higher level:
of service of an existing program within the meaning of Sec ion 6 of Article XIII B
of the California Constitution.” e

I am personally. conyersant with the foregoing facts and. zf so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the- laws of the State of California that the foregomg
is true and correct of my own knowledge, except as to the miatters which are therein stated as
information or belief, and es to those matters I believe them to be troe:

6/1//03 Lax/4h¢e/e./ Cﬁ o éﬂ.l@/
. D{te and Place ' Signature (

TOTAL P.18
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Claim Number: 00-TC-18

Issue: ' Postmortem Exam'matlons Umdentlf‘ed Bodies, Huma 'Reamms.

Mr. Keith Gmeinder
Department of Fmance
915 L Street, 8% Floor
Sacramento, CA 95814

Ms. Harmeet Barkschat,.
Mandate Resouree Services
8254 Heath Peak Place

Antelope, Califorx_'._lx"g__QS.SéSA JPPRTRE AT e

Mr. Michae] Havey, Bureau Chief
State Controller's Office

Division of Accounting & Repomng
3301 C Street, Sujte 500..
Secramento, CA. 95816 -

Mr. Steve Keil,

California State Assomat:on of Counne:s
1100 K Street, Suite 101

Sacramento, California 95814

Mailing List

Ms. Pam Stone, Legal Counsel
DMG-MAXIMUS - .
4320 Auburn Bivd.; Suite 2000
Sacramento, Call.forma 95841

Mr. Steve Smith, CEO .
Mandated Cost Systems

2275 Watt Avenue, Suite C
Sacramento, California 95825+
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Mr. David Wellhouse,
Wellhouse & Associates

175 Kiefer Bivd., Suite 121
“acramento, California 95826
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Mr Steve Smith

Mandated Cost Systems, Inc.

11130 Sun Center Drive., Suite 100
Rancho Cordova, CA 95 670

Mr. Frank McGhire -
County of Yolo

+  Distrist- A’ttomby's Ofﬂce

P:0. Box- 1446

i Woodland CA 95776

Ms. Susan Geanacou, Serior Staff Attothey
Department of Finance
915 L Street, Suite 1190.

- Sacramento, CA 95814

Mr. Keith B. Petersen, President
Sixten & Associates
5252 Balboa ‘Ave., Suite 807..

San Diego, Cahfom:a 92117

Mr. Paul aney,

Spector Middleton, Young & aney, LLP
7 Park Center Dnve :

Sacramento, California 95 825

Ms. Sandy Reynolds, Président
Reynolds Consulting, Inc.
P. 0. Box 987

Sun City, California 92586

Executive Dirsctor
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Ms. Paula Higashi 0""6"‘-“ ol it .

o8y P.@1
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Claim Number: 00-TC-18

a P.G271B

Mailing List

ue: Pnstmortem Exammatuons' Umdentiﬂed Bodies, Human Reamms'

Mr. Mark Sigman, Accountant IT
Rjverside County Sheriff’s Office
4095 Lemon Street, P. 0. Box 512
Riverside, CA 92502

Executive Director, _
California State Coroners' Association
5925 Maybrook Circle
Riverside, California 92506

Executive Dlrector

Association of California Water Agcncy

910 K Street, Suite 250
Sacramerito, California 95814

JUN-24-2083 1G:24

Mr. Jim Spano, -

State Controller's Office

Division of Audits (B-8) :
300 Capitol Mall, Suite 518, P.O. Box 942850
Sacramento, California 95814

Mr. J..Bradley Burgess .
Public Resources Management Group

. 1380 Lead Hill Boulevard, Suite # 106

Roseville, CA 95661

Ms. Joan'L. Ph.llhpo, Executwe Director

. California State Shanﬁ’s Assocxanon

P. O. Box 890790
West Sacramento, California 95898

Ms. Sarali Ahonima

County of Los Angeles, Department of Coroner
1104 N. Mission Rd. .

Los Angeles, CA 90033
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COUNTY OF LOS ANGELES .
DEPARTMENT OF AUDITOR-CONTROLLER

K.ENNETH HAHN HALL OF ADMINISTRATION'
500 WEST TEMFPLE STREET, RODM 525 '
- LOS ANGELES, CALIFORNIA 900122766
PHONE (213) 974-8301 PAX: (213) 626-5427

1. TYLER MeCAULBY ‘ o s
AUDITOR-CONTROLLER . PO : o

e

ERRTE S O olf TlO OF SERVIC

C e b abimem s
L [T L I

STATE OF CALIFORNIA, County of Los Ahgeles‘

County of Los Angeles; over.the age: of‘ exghrae:n years: ‘afd not a party to nor interested in the wnhm nntlon' thm my busmess
address {5 603 Kenneth Hahn Hall of Admtmsl:'nuon, C:ty of Los Angeles, County of Los. Angb!es, State of Cahfomia :

et LN

Thar on the 24th day of gge 2003 I served the attached:

Documents: Review of Commission Staff Draft Analysis, County of Los Angeles Test Claim, CSM-00-TC-18, Chapter 284,

Scatutes of 2000, Addmg Sections 27521 & 2752_1 1 ofthe Govemmunt Cnde. Amendmg Sectwn 102870 of the Health & Safcly;.

Code, Amending Séction 14202 5f the ; m |
/ page letter of J. Tvler McCaul@ Aated 6/23/03 a 6 page “narrative, a 7 page declaration of Dervid, Campbe!l and a 1 page
declaration of Leonard Kaye, al! pur.ruanf to 00-70-!8 now peudmg before the Commission on State Mandates,

- BTN c‘. .
upan all Interagted Pames hstad on the attachmen: hereto and by

(X]  byransmining via facsimile the document(s) listed above to the fax number(s) set forth below on this date.
. Commission on State Mandates Fﬁ,x as well as mail ut‘ originals.

[] by p]acing T'1 fFué copiés [ ] uriginal ihereof enclosed in a sealed envelope addressed as stated on the attached
mailing list, .

LA |_';“a P
AT
' b=

[xX] by placmg the documant(s) llstcd above in & sealed envelope with postage t.hereon ﬂ.llly prepaid, in the United
States matl at Los Angeles, Cahfomm, addressed as sat t‘orth below.

[1 by perscnally delivering the document(s) listed above to the person(s) as set forth t::elow at the indicated address.

. PLEASE SEE ATTACHED MAILING LIST
That I am readily familiar with the business prectice of the Los Angeles County for collection and processing of correspondence far
mailing with the United States Postal Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordinary course of business. Said service was made at a place where there is delivery service by the
United Stateg mail and that there is a regular communication by mail between the place of mailing and the place so addressed,

[ declare under penalty of perjury that the foregaing is true acd carrect.

Executed this 24th day of_June , 2003, atLos Angéles. California.

L J

Hasmik Yn;obyan
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