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EXECUTIVE SUMMARY
Background

This test claim addresses issues within the collective bargaining process of the Educational
Employment Relations Act (EERA) and employee and employer relations in California’s K-14
' public school systems. Specifically, the test claim statutes require the payment of “fair share
.  service fees” by non-union members to the exclusive representative organization. Under prior
law, the payment of fair share service fees was the subject of the collective bargaining process.
The test claim legislation created a statutory requirement for the payment of such fees, thus
removing the basic issue from the collective bargaining process.

In addition, this test claim has been filed on regulations adopted by the Public Employment

Relations Board (PERB). PERB is the state agency responsxble for the administration of the
EERA.

Conclus ion _

Staff concludes that Government Code section 3546, subdivisions (a) and (f), and California
Code of Regulations, title 8, sections 34030, subdivision {a), and 34055, subdivision (a), unpose

new programs or higher levels of service for K-14 school districts within the meaning of

article XIII B, section 6 of the California Constitution, and impose costs mandated by the state

pursuant to Government Code section 17514, for the following specific new activities:

¢ Upon receiving notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representative has been selected, the -
employer shall deduct the amount of the fair share service fee authorized by this section
from the wages and salary of the-employee and pay that amount to the employee
organization. (Gov. Code, § 3546, subd. (a).)'

. ! As added by Statutes 2000, chapter 893, operative January 1, 2002.
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* School district employers of a public school employee shall provide the exclusive '
. representative of a public employee . with the home address of each member ofa : .
bargaining unit. (Gov. Code, § 3546, subd. (f).)*

* Within 20 days following the filing of the petition to rescind or reinstate an
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the petition as of the last
date of the payroll period immediately preceding the date the 3petition was filed. (Cal. -
Code Repgs,, tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).)

Staff concludes that Government Code sections 3543, 3546, subdivisions (b) through (&), and
3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, and
Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the meamng of
article XIII B, section 6, and Government Code section'17514.

Recommendation

Staff recommends that the Commission adopt this analysis and approve the test claim for the
activities listed above.

2 As amended by Statutes 2001, chapter 803, operative January 1, 2002. - I

3 As amended and operative on January 1, 2001.
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STAFF ANALYSIS -

" Claimant
Clovis Unified School District

Chronology
06/27/01 Claimant files original test claim (00-TC-17) with the Commission
. 07/02/01 - Commission staff issues ‘completeness review letter |
08/06/01 California Commumty Colleges Chancellor’s Office ﬁles comments on the test
claim
08/06/01 . Department of Finance files comments on the test claim
09/10/01 Claimant files rebuttal to state agency comments :
05/15/02 Claimant files test claim amendmgnt' (01-TC-14) with the Commission
(5/20/02 Commission staff issues completeness review letter on test claim amendment
.- 06/19/02 Department of Financerequests an extensmn of time to file comments on the
amendment o
06/20/02 Commission staff grants extension request '
07/31/02 Department of Finance files comments on the amendment 1o the test claim

08/07/02 - Claimant declines to file a rebuttal to Department of Finance’s comments on the
: - test claim amendment :

08/ 1‘_2/02 Claimant representative files a declaration from the Vice Chancellor, Fiscal
 Services of the San Bernardino Community College District, alleging costs
incurred pursuant to the test claim legislation

10/07/05 Commission staff issues the draft staff analysis
10/31/05 . Claimant file§ comments on draft staff analysis
11/21/05 _Commissioﬁ-staff issues final staff analysis
Background |

The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses
issues within the collective bargaining process and employer-employee relations in California’s
K-14 public school systems. Specifically, the test claim legislation focuses on the payment of
fees by non-union member (or “fair share™) employees to exclusive representative orgamzatlons
In 1975, the Legislature enacted the Educational Employment Relations Act (EERA) In doing

4 Statutes 1975, chapter 361. Pursuant to Government Code section 3541.3, subdivision (g) the
Public Employment Relations Board (PERB) is vested with the authority to “adopt... Tules and
regulations to carry out the provisions and effectuate the purposes and policiés” of the EERA.
(Government Code sections 3540 et seq.). Accordingly, in Code of Regulations, title 8, section
32001, subdivision (c), PERB has declared that **[s]chool district’ as used in the EERA means a
school district of any kind or class, including any public community college district, within the

3 Test Claim 00-TC-17, 01-TC-14
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s0, the Legislature sought to “promote the improvement of: personnel management and
employer-employee relations within the pubhc school systems in the State of California.™* Tl'us .

policy aimed at fm‘thermg the public interest in “mamtammg the continuity and quahty of ™
educational services. »6

The EERA imposes on school districts the duty to “meet and negotiate” thh an employee .-
organization selected as the excluswe representative of an employee bargaining unit on matters
within the scope of representation.” The scope of representanon is limited to “matters relating to
wages, hours of employment, and other terms and conditions of employment.”® ‘The EERA
explicitly includes * orgamz.a’oonal security” within the. scope, of representation. ?

Government Code section 3540, 1, subdivision (i), provides two definitions for * orgamzatlonal
security.” The first describes orga.mz.atlonal security as:

[aln arrangement pursuant to which a public school employee may declde

whether or not to join an employee orgamzanon but wllnch requires him or her, as

a conditioni of continuéd employment; if he-of ke’ does join, fo-maintifi his ot her
-:-membershxp in good standing for the duration of the written agreement...

i

Thus, such.an arrangement-would provide that once an employee, organization has been selected.

| ~ byan employee bargalmng unit as exclusive representative, each employee has the option-of

either joining or not joining the employee organization.
Alternanvely, the second deﬁmnon describes orgamzauonal secunty as

[a]n arrangement that requ1res an employee asa eondmon of eontmued
employment, either to join th€ tecognized ot certified employee orgamza’oon or
to pay the organization a service fee in an amount not to excegd the 'standard

initiation fee, periodic dues, and general’ assessments of the- organlzatlon for the
duration of:the agreement..:! Sew e bl e T e

This type of organizational security arxféﬁgement ‘dictates that an employée in a bargaining unit
for which an employee organization has been selected as exclusive: representanve must either (a)
join the employee organization, or (b} pay such orgamzatlon a service fee or agency fee
arrangement. The EERA explicitly deelares that the ¢ employee orgamzatlon reoogmzed or

state”) )

3 Govemment Code section 3540

6 San’ Dzego Teachers A.s'sn 2 Superzor Caurt (1979) 24 Cal 3d 1 11
7 Government Code section 3543 3.

8 Government Code section 3543.2.

4 Former Govemment Code section 3546 prov1ded that “orgamzanonal seeunty . shall be within

the scope ¢ of representanon d (Stats 1975,¢ch. 961, § 2). In 2000, former Govemment Code

section 3546 was repealed (Stats 2000 ch. 893), but s1m1lar language was added via the same

bill to Government Code section 3540 1, subdnusron (i), which naw provrdes that .
“‘Orgamzatmnal secunty is within the scope.of representanon
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certified as the exclusive representatwe for the purpese of rneetmg and nego‘uatmg shall fa1rly
. represent each and every employee in the appropriate unit.”

Under prior law, organizational security arrangements were. subject to the collective bargarmng
process. Statutes 2000, chapter 893 created a statutory orgamzatmnal security arrangement —
removing the basic issue from the ba:gammg process :

Claimant’s Posntlon

Claimant, Clovis Unified School District, ﬁled a test claim on Ju.ne 27, 2001 1w alleglng
. Government Codé sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose
reimbursable state-mandated activities on K-14 school districts for aet1v1t1es 1nclud1ng '
establishing and mplementmg ‘payroll procedures for collectmg fair share serv1ce fees, and
remitting the fees to the cettified employee orgamzatmn Claimant alleges a néw activity to:
“Draft, approve ‘and digttibuté an appropriaté anid neufral notice to existing notni-member
employees and new employees, which explains the additional payroll deduction for-‘fair share -
services fees’ for non-member employees of a certified employee organization.™ T

Additionally, claimant allegés that Government Code section 3546.3:as added by Statutes 1980,
chapter 816, requires school districts to “Establish and implement procedures to determinewhich
employees claim a conscientious objection to the withholding of ‘fair share services fees,’” and

establish and implement payroll procedures to prevent automatlc deductrons from the wages of
such conscientious objectors, ~ i : :

Clannant also_‘alleg.es the Cahforma Code of Regulatlons ‘title 8, sectlons_ 3403.0 and 3405 5,
ol distiic , 2

) ~ On May 15, 2002 2 claunant ﬁled a test claun amendment allegmﬂ the. fallowmg rermbursable
state-mandated activities from amendments by Statutes 2001 chapter 805 e

annually, ‘that payrnents to nonrehgmus nonlabor chart ble orgamzatlons have -

been made by employees who have claimed conscrentlous obJectlons pursuant to’
Government Code section 3546:3. - . .., -~ .. I grdr

o Adjust payroll w1thholdmgs for rebates or thhholdmg reductlons for that portlon ‘
of fair share service fees that are not germane to the-employee organizdtion
funcnon as the excluswe bargammg representaﬁve when so0 deterrmned pursuant

10 Government Code section 3544.9.

H Potential reimhburserient. period for thls clmm begins no earller than July 1, 1999 (Gov Code,
§ 17557, subd..(c).) S

12 Potential reimbrirsemeént period for any newly alleged test claim leg1sla_t10n begirs no earher
than January 1, 2002, the operative date of Statutes 2001, chapter §05.
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to regulations adopted by PERB, pursuant to Government Code section 3546,
subdivision (a).

Take any and all necessary acu'ons,-'when necessary, to recover reasonable legal
fees, legal costs and settlement or judgment liabilities from the recognized )
employee organization, arising from any court or administrative action relating to
the school district’s compliance with the section pursuant to Govemment Code
section 3546 subdnnsron (e),

. Prov1de the exclusive representatlve of 2 pubhc school employee a hst of home

employees commenced employment, and pencdmally update and correct the list
to reﬂeot changes of address, additions for new employees and deletlons of

Claimant’s complete detarled allegatlons are found in the Amendment to the Test Claun Fllmg,
pages five through nine; received May 15,2002,

Claimant filed comments on.the: draft staff analysis-on October 31* 2005 The substantlve
comments will be summanzed in'the analysts below ;

Department of Finance’s Pos:tmn

Department of Finance filed comments on August 3, 2001 and July 30,2002, addressmg the
allegations, stated in the test clarm and subsequent amendment. ARegardmg clalmant’s a.llegatmns

prior to the enactrnent of Statutes 2000 chapter 893 are Justrﬁed in clmmmg m“" dated costs
However, those employers who did negotlate and nnplement orgamzatlonal secunty
arrangements prior to-the endctment of Statutes 2000, chapter 893 are:not justified in making
similar claims for reimbuisémentDepartment of Finasice :argies that those employers who did
negotiate and implement such arrangements prior to the 2000 .a.rnendments “would presumably

have already estabhshed“ such payroll gprocedures and th ;

employers should not “he .
reimbursed for costs they voluntanly mcurred " N .

Department of Finance has similar arguments regardmg elalmant’s allegatlons oncosts incurred
in complying with PERB’s regulations in the event a petmon to resemd ot reinstate an-
“organizational secunty arrangement is ﬁled

Regarding claimant’s-allegation that-it must draft. notices explammg the fee deducnons to
employees paying fair share service fees, Department of Finance argues that no such mandate
exists. Department of Finance relies on California Code of Regulations, title 8, section 32692
which provides that each employee “required to pay an agency fee shall receive vmtten notice’
from the exclusive representatwe” regarding the fee deduction.

Likewise; resporiding to claimant’s allegation that it must incur costs intaking the necessary

actions in recovering legal fees from an exclusive representative under Government Code

section 3546, subdivision (e), Department of Finance asserts that the subdmsxon by 1ts plam

language, does not impose aly ¢ dutles on the pubhc school employer ) , : .
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Department of Fmance s other comments and arguments will be add.ressed in the analyszs below,
where pertinent. "

California Commumty Colleges Chancellor’s Office Position

The California Community Colleges Chancellor’s Office (“Chancellor’s Office™) filed comments
regarding this test claim on July 30, 2001. The Chancellor’s Office begins by noting that
community colleges are subject to PERB’s jurisdiction. Secondly, looking to the statutes
regarding organizational security, the. Chancelior’s Office believes that “the provisions of
Government Code [sections] 3540.1 and 3546 and the related implementing regulations in the
Code of Regulations impose a mandate of specific tasks for community college district staff.”

The Chancellor’s Office concludes by stéiting that no funds have been appropriated for costs
incurred in performing these activities, and that none of the provisions of Government Code
section 17556 apply to commumty colleges “complying with the mandate.”

Discussion

The courts have found that article X1II B, section 6, of the California Constltuuon reco 1zes
the state constltutlonal restrictions on the powers of local government to tax and spend.’ “[ts

' Claimant argues that the Department of Fm'ance s comments are “incompetent” and should be -
stricken from the record since they do not comply with section 1183.02, subdivision (d), of the

. Commission’s regulations, That regulatlon requires written responses to be signed at the end of

~ the document, under penalty of perjury by an authorized representative of the state agency, with
the declaration that it is true and complete to the best of the representative’s personal knowledge,
information, or belief. The claimant contends that the Department of Finance’s response “is

' _signed without certification” and the declaration attached to the response “simply stipulate[s] to
+ the accuracy of the citations of law in the test claim.” (Claimant's comments to draft staff

- analysis, page 1-2.) :

Determining whether a statute or-executive order constitutes a reimbursable state—mandated
program within the meaning of article XIII B, section 6 of the California Constitution is a pure
question of law. (City of Jose, supra, 45 Cal.App.4ﬂ1 at p. 1817; County of San Diego, supra, 15
Cal.4th at p. 109). Thus, any factual allegations raised by a party, including the Department of
Finance, regarding how a program is implemented is not relied upon by staff at the test claim
phase when recommending whether an entity is entitled to reimbursement under articie XIII B,
section 6. The Department’s response contains comments on whether the Commission should
approve this test claim and is, therefore, not stricken from the administrative record.

'* Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the .
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the foIlowmg mandates: (1) Legislative mandates requested by the local
agency affected, (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates énacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

'3 Department of Finance v. Commission on State Mandates (Kern High School Dm‘ J (2003) 30
Cal.4th 727, 735.
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purpose is to preclude the state from ’shiftingsﬁnancial responsibility for carrying out .
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial”
' respons1b111t1es because of the taxing and spending limitations that artlcles X Aand XTI B
impose.”"® A test elmm statute or executive order méy 1mpose a réimbursable state-mandated
program if it orders of commands alocal agency or-schigol! dlstnct to éngdge ir an activity or'
task.!” In‘addition, thé réquired activity of'task inust-be neW; constititing a “new program,” or 1t
~ must create a “hxgher level of semee" -over the prevmusly requued level'of service.'® -

The courts have deﬁned a program sub_]ect to artlcle XIII B sectlon 6, of the Cahforma _
Constltutlon as one that carries out the govemmental functmn of prov1dmg pubhc semces or a

- law that i imposes unique requuements on local agencies or school districts to 1mp1ement a state
policy, but does not apply generally 'to all residents and-étititiés ini-the state.'® "To determnine if the
prograrm is new of iniposes a-highér 1ével'of service, the tést claimi legislatisn niust be compared -
with the le%al requirements in-éffect immediately before the enactment of the test ¢ldim

legislation.™ A “higher level of service” occurs when the new “requirements were intended to. -
provide an enhanced serv1ce to the pubhc n2l

Fmally, thze newly reqmred actwlty or mcreased level of serv1ce must unpose costs mandated by .
the state, :

The Comxmssmn is vested with exclusive. authority, to ad_]udlcate dlsputes over the existence of
state-mandated programis within the meaning of article X111 B, section 6.2 In makmg 1ts :
decisions, the Comrmssmn must strictly construe article XIH B sectlon 6, .and not apply. it as.an

eql.utable remedy to. cure. the percelved unfalrness :esu.ltmg from pohtlcal deelsmns on fundmg
priorities.™ _ - A :

g et

.....

7 Long Beach Umf‘ed School Dist. V. State ofC‘alzﬁera (1990) 22_5 Cal. App.Sd 155, 174,

1% San Diego Unified School Dist. v. Commission on State.Mandates (2004) 33 Cal.4th 859, 878,

(San Diego Unified School Dist. ), Lucza Mar Umﬁed Schaol Dls! \ Hamg (1988) 44 Cal 3d
830, 835.(Lucia Mar) :

1 San Dze‘g’fd Un;ﬁed School Dist., .s'upra, 33 Cal 4th 859 874 875 (reafﬁrmmg the test set out m

County af Los Angeles V. State of Calg"ornza (198‘7) 43 Cal 3d 46 56 see also Lucza Mar supra i
44 Cal3d 830,835)

20 San Diego Umﬁed School Dm supra, 33 Cal:4th 859, 878; Lucza Mar, Supra 44 Cal. 3d 830,
835.

2 San -Diego Umﬁed School Dtst supra, 33 Cal. 4-th 859; 878

2 County of Frésno v. State af Caszorma (1991) 53 Cal.3d 482, 487 County of Sonoma yo
Conmmission on State Mandates (2000) 84 Cal.App. 4t]1 1265 1284 Govemment Code sections
17514 and 17556.

2 Kinlaw v, State of Calz_}"orma (1991) 54 Cal. 3d 326, 331-3 34 Govermnent Code sectlons .
17551 and 17552. R s :

. County of Sonoma, supra, 84 Cal. App 4th 1263, 1280 cntmg Czty of San Jose v. State of . .
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). : :
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Issue 1: - Is the test claim-legislation subject to article XIII B, sectwn 6, of the
California Constltutron? : . :

Government Code Secnon 3543

¥

Government Code sectlon 3543 was rewntten by Statutes 2000 chapter 893 Statutes of 2001,
chapter 805 amended one sentence, as indicated by underline below:

.{a) Pubhc school employees shall have the right to form join, and partrmpate in
the activities of employee organizations of their own.choosing for the purpose of
representation on all matters of. employer-employee relations.. If the exclusive
representative of a unit provides.notification. as specified by.subdivision (&) of
Section 3546, public school employees who are in a unit for which an exclysive
representatxve has been selected, shall be required, as a condlhon of continued
employment, to Jom the reco gmzcd employee orgamzatlon Or 1o’ pay the
orga.ulzatlon a fair share services fe€, as requ:lred by Sectlon 3546 ifa majonty
‘of the 'embers of a bargammg it t‘rescmd that arrangement e1ther of the o
following optxons shall bé apphcable e '

(1) The recogmzed employee orgamzahon may petrtlon for the rernstatement ot‘
the arrangement descrlbed in' subchwsmn (a) of Section 3546 pursuant to the
procedures in paragraph (2) of subdwrsron (d) of Sectlon 3546

(2) The employees may negotrate elther of the two forms of orgamzatlonal
secunty described,in subdmsron (i) of Section 3540.1. :

(b) Any employee may at any time present grievances to his:or.her employer and .
have such gnevances ‘adjusted, without the intervention of the exclusive
representatwe as long as'the-adjustment is reachéd prior to arbitration’ pursuant to
Sections:3548.5, 3548.6, 3548.7, and 3548.8 arid'the adjustment isnot
inconsis’terit-—,with_ the terms of.a written agreemient then in effect; pro_vided that
the public:school employer shall not agree to aresolution of the grievance until
the exclusive representative has recewecl a copy-of the grievance and-the proposed
- resolution.and has been:given. the- opportumty to-file a response.

Before the amendment m 2000 pnor law provrded “Pubhc school employees shall have the
right to form, ]om], and parhcrpate in'the actwmes of employee organ'i" ,i'ons‘ of their own
choosing for'the purpose of representatton on all matters of cmployer-employee relatlons "Public
school employees shall also have’ the nght to reﬁ.lse to ] Jom or partrclpate in ‘the activities of
employee orgamza ns and: shall have thé rlght 16 represent thethselves’ mdlvrdually’m'theu
employment relatrons w1th the pubhc school employer ‘except that once ‘thé employees in an
appropriate unit have selected an’ exclusive ‘Tépresentative and it has been’ fecognized pursuant to
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and
negotiate with the public school employer.” Current subdivision (b) is identical to pnor law.

In order to be subject to article XIII B, section 6, of the Cahforma Constltutton the test clalm
legislation must 1mpose a state-mandated ‘activity on a local agency or sthool district.?® Courts

%5 Kern High School Dist., supra, 30 Cal.4th 727, 740.
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have adopted a “strict construction” interpretation of article XIII B, section 6.2 Consistent with
this narrow interpretation, the term “mandate” has been. construed according to its commonly
understood meaning as an “order” or “command.”?’ Thus, the test claim legislation must require

a local government entlty to perform an activity in order to fall thhm the scope of artlcle X1 B,
section 6. . :

According to the well-settled rules of statutory construction, an examination of a statute claimed
. to constitute a reimbursable state mandate begins with the plain language of the statute, and

“where the language is clear there is no room for interpretation 28 Where the Legislature has
not found it appropriate to.include express requu'ements in a statute, it is inappropniate for a court
to write such réquirements into the statute.”’ The courts have noted that “[w]e cannot... read a
mandate into language which is plainly discretionary.”

Beginning with the plain lariguage of section 3543, subdivision (a), there is no activity 1mposed
on the public school employer. While public school employees “shall be required” to either join
~ the employee orgamzatlon selected by the unit as exclusive representative or to pay such -
orgamzatlon a service fee, there is nothing in the language of section 3543, subdivision (a),
imposing upon the public school employer the obligation to perform any activities.

Government Code section 3543, subdivision (a), by its plain language, fails to impose any
activities on school districts. Section 3543, subdivision (b), contains the same language found in
former section 3543 and therefore is not new, nor does the plain language of subdivision (b)
impose any duties upon school districts. ‘Accordingly, staff finds that Government Code

section 3543 is not subject to article XTI B, section 6, of the California Constitution.

Government Code Sectzon 3546.3:
Government Code section 3546.3 was added by Statutes 1980, chapter 816, as follows

Notwithstanding subdivision (1), of Section 3540.1, Section 3546, or any other
provision of this chapter, any employee who is a member of a religious body
whose traditional tenets or teachings include objections to joining or financially
supporting employee organizations shall not be required to join, maintain
membership in, or financially support any employee organization as a condition
of employment; except that such employee may be required, in lieu of a service
fee, to pay sums equal to such service fee either to a nonreligious, nonlabor
organization, charitable fund exempt from taxation under Section 501(c) (3) of
Title 26 of the Internal Revenue Code, chosen by such employee from a list of at -
least three such funds, designated in the organizational security arrangement, or if
the arrangement fails to designate such funds, then to any such fiind chosen by the
employee. Either the employee organization or the public school employer may

2 City of San Jose, supra, 45 Cal. App.4th 1802, 1816-17.

27 Long Beach Unified.School Dist., supra, 225 Cal.App.3d 155, 174.

28 City of Merced v. State of California (1984) 153 Cal.App.3d 777 '

2 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal App.2d 753, 757.

30 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. ' .
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require that:proof of such payments be made on-an annual-basis to the public
school-employer as a condition of continued exemption from the requirement of
financial support to the recogriized employee organization: If such employee who
holds conscientious objections pursuant fo this se¢tion requests the employee
organization to use the grievance procedure or arbitration procedure on the
employee 8 behalf the employee orgamzattou i§ authonzed to charge the

Claunant asserts that sec’non 3546 3 requtres school dlstncts to estabhsh and mamtam .

" procedures for-deterthining which employees may claim a conscientious objection, establish
procedures to ensure that fair share service fee deductions are not made from the wages of those
employees, clmmmg such obJectmns, and to establish procedures to ensure, af least annually, that
those employees are makmg payments {0. chantable orgamzauons 1n heu of service fee .
deduc iC ns. Clatmant asserts ‘that if section 3546 3 was determined ) not i impose any state-
mandated activities onl school districts, then it must also be mterpreted that “there is no
requirement for religious objectors to pay any sutn of money to either their employee
organization or the specified alternative approved organizations. »31

e

-Department of Finance; in its August 3, 2001 comments, argues that séhioo] districts that”
. negotiated and unplemented organizational security arrangements prior toithe enactment of the
. 2000 amendrherits ate'riot justified in claiming mandated costs, but that school districts that did
" not negotxate such-atfangettients are justified in'claiming matidated costs. Department of
Finarice’s position is groiihded in the discrétionary nature of the collective’ bargauung process,”
and that employers Who hegotiated ‘organizational security arrangemerits prior-to the enactment”'
of thé’ 2000 amenduwnts should not “be reimbursed for costs: they voluntanly incurred:»32 -

For. the reasons below, staff ﬁnds that ¢ lovemment Code sectlon 3546.3 is, not sub_]ect to artlcle
- XIII B, sectlon 6, of the Cahforma Consututnon because sectlou 3546 3 does not impose any
state-mandated activities on school stncts '

N leg151at10u must 1mpose a state-mandated actmty on a local agency or school dlstnct Courts »
have adopted a “stnct constructtou” interpretation of artlcle XIII B, section 6.> Coumstent thh'
this narrow, mterpretatlon, the term “mandate” has been construed accordmg to its commonly
understood meamng as. an “order” or ¢ command ”35 Thus, the test claim leglslatmn must Tequire

a local goverument entity to perform an act1v1ty in order to fall within the scope of article XI]I B,
- section 6,

According 1o the well-settled rules of statutory constructlon an examlnatlon of a statute clanned
to constitute a relmbursable state mandate begins with the plain language | of the statute ‘and

*! Claimant’s comments to draft staff analysis, page 3.

*2 Department of Finance, August 3, 2001 Commeénts, page3.

33 Kern High School Dist., supra, 30 Cal.4th 727, 740.

** City of San Jose, supra, 45 Cal. App.4th 1802, 1816-17.

3% Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174.
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“where the language is clear there is no room for interpretation #% Where the Legislature has
not found it appropriate to.include express requu'ements in a-statute, it is inappropriate for a court
to write such requirements into the statute.>’” The courts have: noted that “[w]e cannot.. read a
mandate into language which is plainly dlscretlonary n38

Just as discussed above regardmg Govemment Code sectlon 3543 the plam language of
Government Code section 3546.3 | is also dlseretlonary Seetlon 3546 3 states only that an
employee holdmg a conscientious objeenon to joining or ﬁnanelally supportmg an employee
organization “may be reqmred” to make. payments:to a nonreligious, nonlabor;-charitable:
organization‘in lien of' p paymg a fair share servree fee to.such organization. (Emphasis added).

 Section 3546.3 does not 1mpose any obhgatlon on school drsmcts Secnon 3546.3 provrdes that
“fe]ither the’ employee orgamzanon or the pubhc school employer may’ reqmre that proof of such

payments be made on ad annual basis nf’__'(Emphasrs added) ‘Section’ 3546 3, by 1ts plam meanmg,

. does not requu'e or command schoo. districts to perform an aet1v1ty Acoordmgly, staff ﬁnds that

Government Code seetlon 3546, 3 is not subJect to article XIII B, seetton 6 of the Cahforma
Constitution,

Remaining Test Clazm Legrslarzon

. In order for the remalmng test ela.un leglslatmn to-be sub_]eet to artrcle XIII. B sectlon 6 of the
California Constitution; the legislation must constitute a “program.*- Government Code: .
section 3546 provides, in part, that “the:employer;shall. deduct the.amount of:the fair share
service fee authorized by this section from the wages.and salary.of the employee and pay that
amount to the- employee organization;” and that “[t]he;employer-of a public:school employee.
shall provide the exclusive representative of a public employee with the home address of-each
member of a barga.mmg unit.,. .” California Code of Regulatmns tltle 8, sections 34030 and
34055 requn‘e that a sehool dlstnct employer ﬁle an alphabetleal hst eonta.mmg the names ancl
job titlés or classifications of the' peérsons employed in the unit wrthm 20 days after a pet:tron 1s
filed to rescind or reinstate an orgamzatlonal security arra.ngement "

In Caunty of Los Angel'es V- State of C’al lforma the California Supreme Court deﬁned the word
“program” thhln the i meanmg of article XIII B, section 6 as one that garries out ‘the _
governmental funetlon of provrdmg a serv1oe 10 the pubhc or laws wl'ueh to 1mplement a state
pohey,kr‘mpose umque reqmrements on local governments ‘and do not apply generally to all

residents and enhtles m the state. 3 The eourt has’ held that only on‘ehof these ﬁndmgs rs "

necessary. "

Deparl:ment of Finance asserts that Govemrnent Code section 3546, subdrwsron (a), as it relates
“to rebates and reduetlons 10 the fair share servree fee do riot ¢onstitute & program because it
neither provrdes 4 service 16 the pubho nor qualifies as a fuhction utiique to povernmerital

© 38 City of Merced, supra, 153 Cal.App.3d 777, « S

3 Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757.

¥ City of San Jose, supra, 45 Cal. App.4th 1802, 1816. -

3 County of Los 'Angeles, supra, 43 Cal.3d at page 56. -

4 Carmel Valley Fire Protection Dist. v.-State of CaIi]’ornia-(l987) 190 Cal.App.3d 521, 537. ~
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entities. Department of Finance claims that the United States Supreme Court’s holding in

- Communication Workers v. Beck (1988) 487 U.8. 735, which addresses fair share service fees,
applles to both private and public employees. . The Court in Beck interpreted and applied the-
provisions of the National Labor Relations Act (NLRA). However, the NLRA by its own terms
expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NLRA
(29 U.S.C. § 152(2)) provides, in pertinent part, that “[tJhe term ‘employer’ ... shall not
include... any State or political subdivision thereof...” Furthermore, section 2, subdivision (3),
of the NLRA (29 U.S.C. § 152(3)) provides that “{t]he term ‘employee’ ... shall not include any
individual employed... by any... person who is not an employer as hereln defined.”"

Staff finds that Government Code section 3546 and California Code of Regulations, title 8,

sections 34030 and 34055, impose a program within the meaning of article XIII B, _

section 6 of the California Constitution under the second test, to the extent the test claim

legislation requires school districts to engage in administrative activities solely applicable to

public school administration. The test claim legislation imposes unique requirements upon:
_school districts that do-not apply generally to all residents and entitiés of the state.

Accordingly, staff finds that the remaining test claim legislation constitutes a “program” and,
thus, may be subject to subvention pursuant to article XIII B, section 6 of the California

Constitution if the legislation also imposes a new program or higher level of service, and costs
mandated by the state.

Issue 2: Does the rema_ining test claim legislation impose a new program or higher
level of service on school districts within the meaning of article XIII B,
section 6 of the California Constitution, and impose “costs mandated by the
state” within the meaning of Government Code sections 17514 and 175567

Test claim legislation imposes a new program or higher level of service within an existing
program When it compels a local agency or-school district to perform activities not previously

: requlred The courts have defined a “higher level of service” in conjunction with the phrase

“new program” to give the subvention requirement of article XIII B, section 6 meaning.

Accordingly, “it is apparent that the subvention requirement for increased or higher level of
service is directed to state-mandated increases in the services provided by local agencies in
exlstmg programs.” 3 A statute or executive order i imposes a reimbursable “higher level of
service” when the statute or executive order, as compared to the legal requirements in effect
immediately before the enactment of the test claim legislation, increases the actual level of
governmental service provided in the existing program. “

! See Carmen v. San Francisco Unified School District (1997) 982 F.Supp. 1396, 1409

(concluding that “school districts are considered ‘political subdivisions® of the State of California

within the meamng of 29 U.S.C. § 152(2), and therefore are exempt from coverage urider the
RA”) .

* Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.

Y County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School Dzstrzct supra, 33
Cal.4th 859, 874.

“ San Diego Unified School Dist., supra 33 Cal.4th 859, 878, Lucza Mar, supra, 44 Cal. 3d &30,
835.
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Goverhmenf Code Section 3546:

Government Code section 3546 as enacted by Statutes 2000, chapter 893, and amended by .
Statutes 2001, chapter 805, follows:

(a) Notwithstanding any other provision-of law, upon receiving notice from the
exclusive representative of a public school employee who is in a unit for which an
exclusive representative has been selected pursuant to this chapter, the employer
shall deduct the amount of the fair shareé service fee authorized by this section
Jfrom the wages and salary of the employee and pay that.amount to the employee
organization. Thereafter, the employee shall, as a condition of continued
employment, be required either to join the recognized employee organization or
pay. the fair share service fee. The amount of the fée shall not exceed the dues
that are payable by members of the employee organization, and shall cover the

_cost of negotiation, contract administration, and other activities of the employee
organization that are germane to its functions as the exclusive bargaining '
representative. Agency fee payers shall have the right, pursuant to regulations
adopted by the Public Employment Relations Board, to receive a rebate or fee

- reduction upon request, of that portion of their fee that is not devoted to the cost

of negotiations, contract administration, and other activities of the employee -

organization that are germane to 1ts function as the excluswe bargaining
representative.

(b} The costs covered by the fee under this section may include, but shall not
necessarily be limited to, the cost of lobbying activities designed to foster
.collective bargaining negotiations and contract administration, or to secure for the
represented employees advantages in wages, hours, and other conditions of

employment in addition to those secured tbrough meetmg and negotiating with
the employer.

(¢} The arrangement described in subdivision (a) shall remain in effect unless it is
. rescinded pursuant to subdivision (d). The employer shall remain neutral, and -

shall not participate in any election conducted under this section unless required
to do so by the board. '

(d)(1) The arrangement described in subdivision (a) may be’ rcscmded bya
majority vote of all the employees in the negotiating unit subject to that
arrangement, if a request for a vote is supported by a petition containing 30
percent of the employees in the negotiating unit, the signatures are obtained in one
academic year, There shall not be more than one vote taken during the term of
any collective bargaining agreement in effect on or after January 1, 2001.

(2) 1f the arrangement described in- subdivision (a) is rescinded pursuant to
paragraph (1), a majority of all employees in the negotiating unit may request that
the arrangement be reinstated. That request shall be submitted to the board aiong
with a petition containing the signatures of at least 30 percent of the employees in
the negotlatmg umt The vote shall be conducted at the worksite by secret ballot,

45 Reworded subdivision (a), and added subdivisions (e) and {f).
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and shall be conducted no sooner than one year after the rescission of the
arrangement ‘under this subdivision.

(3) If the board determines that the appropriate mimber of mgnatuxes have been
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall
prescribe in accordance with this subdivision.

(4) The cost of conducting an election under this subdivision to reinstate the
organizational security arrangement shall be borne by the petitioning party and
the cost of conducting an election to rescmd the arrangement shall be borne by the
board.

. (e) The recognized employee organization shali indemnify and hold the public
school employer harmless against any reasonable legal fees, legal costs, and
settlement or judgment liability arising from any court or administrative action
relating to the school district's compliance with this section. The recognized
employee organization shall have the exclusive right to determine whether any -
such action or proceeding shall or shall not be compromised, resisted, defended,
tried, or appealed. This indemnification and hold harmiess duty shall not apply to
actions related to compliance with this séction brought by the exclusive
representative of district employees against the public school employer.

(f) The employer of a public school employee shall provide the exclusive
representative of a public employee with the horne address of each member of a
bargaining unit, regardless of when that employee commences employment, so
that the exclusive representative-can comply with the notification requirements set

- forth by the United States Supreme Court in Chzcago Teachers Umon v. Hudson
(1986) 89 L.Ed. 2d 232. (Emphasisadded:)

The test claim allegations regarding Government Code section 3546 will be analyzed in order of -
subdmsnon below.

Govemment Code Section 3546, Subdivision (a):

Claimant alleges that subdivision (a) of Government Code section 3546 constitutes a
reimbursable state mandate in two respects by requiring school districts to (1) establish,
implement, maintain and update payroll procedures to determine those employees from whose
paychecks service fees must be deducted, and to make such deductions and transmit those fees to
the employee organization; (2) “adjust payroll withholdings for rebates or withholding
reductions” pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide
notice to employees explaining the payroll deduction for the fair share service fees.

Department of Finance agrees that subdivision {a) requlres school districts to deduct service fees
from the wages of its employees, and then fransmit those fees to the employee organization.
However, Department of Finance also argues that those school districts that did establish
organizational security arrangements prior to the enactment of the test claim legislation are not
justified in claiming any mandated costs because those districts voluntarily chose to incur such
costs, and so nothing new is mandated upon them by the test claim legislation. Staff disagrees.
Government Code section 17565 clearly provides that: “If a local agency or a school district, at
its option, has been incurring costs which are subseguently mandated by the state, the state shall
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reimburse the local agency or school district for those costs mcun'ed after the operative date of

~ the mandate.” : : .

Department of Finance also argues that the rebate and fee reduction provision imposes no
activities on school districts. Department of Finance asserts that PERB’s regulations squarely
place the burden of issuing fee rebates to employees on the employee organization.

Under prior law, a school district could voluntarily enter into organizational security
arrangements with an employee organization. Orgamzatmnal security has been within the scope
of representation since the EERA’s enactment.*® This results in a duty upon-the school district to
meet and negotiate in good faith with the exclusive representative upon request.*’ Prior to the
2000 amendments, the EERA, while imposing a duty to bargain, did not compel the parties to
reach agreement on organizational security. Thus, any agfeement ultimately reached through the
bargaining process was entered'into voluntarily by both sides. '

Government Code section 3546, subdivision (a), requires ‘what was once voluntary. :
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels
.the district to institute an organizational security arrarigement “upon receiving notice from the
exclusive representative.” This new requiremenit thdt school districts shall implement
organizational security arrangements requires school districts to make service fee deductions
from the wages of employees, and consequently transmit those fees tothe employee
organization. Such fee deductions and payments to the employee organization were never
required immediately preceding the enactment of the test claim legislation, and thus impose a
new program or higher level of service on school districts.:

In addition, under prior law, certificated and classified employees could pay the service fees
directly to the certificated or recognized employee orgamzanon in lieu of havmg the-school
district deduct the service fees from the employee’s salary-or wage order.*® Claimant argues that
Government Code section 3546, subdivjsion (a), expressly states that its terms apply :

notwﬁhstandmg any other provision of law,” Thus, claimant argues that the employee’s right to
pay the service fee directly to the employee orga.mzatmn is “nullified.” Claimant contends the
school districts are now required to make the service fee deductions from the wages of all -
employees that work in a unit for which an excluswc representative has been selected and
transmit those fees to the employee organization.”

Staff agrees with claimant. Government Code section 3546, subdivision (a), states the following:

Norwithstanding any other provision of law, upon receiving notice from the

- exclusive representative of a public school employee who.is in a unit for which an
exclusive representative has been selected pursuant to this chapter, the employer
shall deduct the amount of the fair share service fee authorized by this section

% Former Government Code section 3546 (added by Stats 1975, ch. 961, and repealed by Stats.
2000, ch. 893); Gov: Cade, § 3540.1, subd. (i) (as amended by Stats. 2000 ch. 893).

41 Government Code section 3543.3.
8 Education Code sections 45061, 45168, 87834, and 88167. ‘
# Claimant’s response to draft staff analysis, page 4. .
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n " from the'wages and salary of the employee and pay that amount to the employee
. orgamzatlon (Emphasis added.) : : :

The phrase “notwithstanding any other provision of law” has expressly been interpreted by the
courts as “an express legislative intent to have the specific statute control despite the existence of
other law which might-otherwise govern.”*® Thus, any other. provxsxon of law that is contrary or
inconsistent with the statute “ls subordinated to-the latter-provisioh” containing the
“notwithstanding” language.®' In'this casg, the sections in the Education Code allowing.the
employee to directly pay the-service fee to the employee organization is ihconsistent with the test
claim statute that requires, without exception, the employer to.deduct the service fee from the ‘
wages of the employee that works in a unit for which an exclusive representative has been
selected. Accordmgly, staff ﬁnds that Government C.ode section 3456, SubleISlOIl (a), imposes
4 NeW, Program or, h.lgher level of service by requlnng school dlsixwts to make service fee "~
deductions from the wages of all cemﬁcated and classified employees that work ina umt for

which an exclusive representatlve has been selected, and transmit those fees o the employee )
orgamzahon

However in order to be subject to the subventmn reqmrernent of artlcle X111 B, sectlon 6, of the
' Cahforma Consutu‘uon, the test claim. leglslatlon must also impose upon a local ‘agency or school
dlstnct “costs mandated by the state,” Government Code section 175 14 deﬁnes “costs mandated“

by the state” to mean “any mcreased costs Whloh alocal agency or school dxstrlct is. reqmred to
incur, , . : Ny :

Government Code section 175 56 hsts several exceptlons v‘Wthh preclude the:Commission from .
. finding:costs mandated by the:state, Specifically, “The commission shall not find costs ... -
- mandafed'by:the state; as-défined in Section 17514, in"any claim submitted by a:local agency or
school:district, if; after a:héaring, the commission finds that: ... (d) The-local;agency or:school:
district has the authority to levy service charges, fees-,-‘or assessments sufficient to pay for thé -
, mandated  program or mcreased level of servme

......

Pursuant4o Education Code sections:45061 and- 87834 K-14 school dlstnets retaln the authorlty
to levy the charges necessary to cover any costs.incurred in making service fée deductions from-
the wages:of certificated employees choosing notto join the employee organization. - Education
Code section 45061 applies‘to:elementary and:secondary districts, while Education Code
section 87834 is for community colleges. Education Code section 45061 follows:

The governing-board of each school district when drawing an order for.the salary . -
or'wage payment-due to a certificated employee 6f the:district shall, with or

without charge; reduce the order for the paymerit of service fees to the certified or .
recognized:organization as required by-an organizational security arrangement
between the exclusive representative and a public-school:employer-as.provided::.
under Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of.

the Government Cede. However, the. orgamzatlonal security arrangement shall
prov1de that any employee may pay service fees directly to the cemﬁed or

. 50 People v. Tillman (1999) 73 Cal. App.4th 771, 784-785
A page 786.
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recognized employee organization in lieu of havmg such service fees deducted -
from the salary or wage order.

If the employees of a district do not authorize the board to make a ded'uction- to
pay-their pro.rata share of the costs of making deductions for-the payment of
service fees to the certified-or.recognized organization, the board shall:deduct
from the amount-transmitted to the organization:on whose account the payments
- were deducted thie actual costs, if any, of making the deduction. No.charge shall
exceed the actual cost to the district of the deduction. These actual costs shall be
determmed by:the board and shall include startup and ongoing costs.

Education Code sectlon 87834 is nea.rly identical, the only difference bemg that section 87834
" substitirtes the words “commumty college dlstnct” for the words “school dlstnct” in the first
sentence of sectlon 45061 Asis evident from the plam language of sectlons 45061 and 87834

school dlstncts may deduct serv1ee fee.s frmi the wages of certlﬁcated employees “wzth or
without charge.” (Emphas1s added)

The language of Government Code section 17556, subdivision (d), is clear and unamblguous In
Connell v. Superior Court (1997) : 59 Cal. App 4th 382 401, the court found that ‘“the plain
language of the stafiite precliides feimbursement where the 10cal agency has the authonty, i. e "
the nght or the power to levy fees sufficient to eover the costs of the state-rnandated program’”
In making suchi a détermination, the court exphcltly tejected the arglment that the term '
“authority” should be construed as meaning “a practical ability in light of surrounding economic
circumistances.”*2- Accordingly,thé focus is.not whether a-local agency or school district-chooses
to exercise an authority to levy service charges or fees; butrather whether such authority exists-at .
all.~ Section 17556, subdivision (d); explicitly declares that if the local-agency.er school:district
“has-the authority™to:assess fees, then the commission shall beé precluded from findingié‘costs -
mandated by the state.” “Here, school-districts do possess such:authority. . -+ 4 . -

According to the Education Code sections, “No charge shall exceed the actual cost 16 the district
of the deduction,”but the costs for which the governing bdard is authorized: to assess charges-
“shall ‘be'determined by the board and shall include startup and ongoing-costs.” - Thus, the school
district may assess charges for costs.it must incur in establishing, maintaining, and adjusting its

" service fee deduction: procedures in addltlon to transrmttmg those fees to the employee o
organization. ca :

Education Code sections 45061 and 87834:provide school districts with “the authority to:levy
service charges, fees; or:assessments sufficient to pay for the: mandated' ‘program,” within the
meaning of Government Code section 17556, subdivision (d). Accordingly, staff finds that -
Government Code:section 3546, subdivision (&), does not constifute a reimbursable state
mandate because the test claim:legislation does not nnpose “costs mandated by the state™ as to
activities regarding certificated employees. - , !

This same fée authonty does not apply for classified employees Subdivision Cb) of both
Education Code sections 45168 and 88167 (for K-12 districts and cotithunity ¢ollege districts,
respectively), provide:
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The governing board of each [ ] district, when drawing an order for the salary or |
wage payment due to a classified employee of the district may, without charge,
reduce the order ... for the payment of service fees to the certified or recognized
organization as required in an organizational security arrangement between the
exclusive representative and a [ ] district employer as provided under Chapter
10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government
Code. [Emphasis added.]

Thus, staff finds that Government Code section 3546, subdivision (a) imposes a new program or
higher level of service upon school districts within the meaning of article XIII B, section 6 of the
California Constitution, and imposes costs mandated by the state pursuant to Government Code
section 17514, for-the following new activity:

¢ Upon recelvmg notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representatlve has been selected, the
employer shall deduct the amount of the fair share service fee authorized by this section

from the wages and salary of the employee and pay that amount to the employee
organization. '

This activity does not apply for certlﬁcated employees; fee authority is available pursuant to -
Education Code sections 45061 and 87834.

Claimant furthér alleges that Government Code section 3546, subdivision (a), reqmres school

. districts to make payroll adjustments for service fee deductions to account for fee reductions or.
rebates to which the fee—-paymg employees may become entitled. Claimant alleges that this
activity'is mandated since school districts are required to teport accurate payroll information to
their employees and the state and federal governments.”

Government Code section 3546, subdivision (a), recognizes the right of employees paying fair
share service fees “to receive a rebate or'fee reduction upon request, of that portion of their fee”
determined to be beyond the permissible scope of the employee organization’s role as exclusive
‘bargaining representative. To implement these provisions, PERB regulations require the = -
exclusive representatwe to provide annual notice to nonmembers that are requued to pay the fair
share service fee of the amount of the service fee deduction and the calculation used to arrive at
the amount of the fee.** If the employee disagrees with the amount of the service fee deduction,
the employee may file an agency fee objection and the exclusive representative is required to
administer an-agency fee appeal procedure.” Staff finds that the requirement imposed by
Government Code section 3546, subdivision (a), on school districts to deduct the correct amount
from the wages of the employee after receiving notice from the exclusive representative of the
amount, applies when the agency fee objection is resolved and it is determmed that the employee
is entitled to a reduction of future agency fee deductions. '

But there is no mandate in the statutes or regulations plead by the claimant requiring the school
district to make payroll adjustments for rebates. Rather, any rebates are paid by the exclusive

$ Claimant’s response to draft staff analysis, page 5.
5 California Code of Regulations, title 8, section 32992, subdivision (a).
5 California Code of Regulations, title 8, section 32994,
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* representative. Under PERB regulations, once an agency fee objection is filed, the exclusive

representatlve IS required to hold any disputed agency fees in an escrow account for the duration
of the dispuite.’® Escrowed agency fees that are being chalienged shall not be released until after
there is a mutual agreement between the agency fee objector and the exclusive representative, or

an impartial decisionmaker has made a dEGlSlO]‘l 57 Interest at the prevailing rate shall be pa1d by
the exclusive representatlve on all rebated fees.’®

Finally, claimant requests reimbursement to “draft, approve, and distribute an appropnate and

" neutral notice to €xisting nonmember employees and new employees which explains the
additional payroll deduction‘for ‘fair share service fees’ for nonmember employees of an
employee organization.” Claimant argues that these activities are “implicit in the legislation”
and are necessary since the employer 18 respon51ble for changes to employee payroll amounts. -
Claimant asserts this activity is required since there is no statutory requirement for the exclusive
representative to provide such notices'to employees about these payroll adjustments. * Neither
Government 3546, nor the PERB regulations, require school districts to provide notice to its
employees regarding the service fee deduction, If this test claim is approved, however, the
Commission can consider claimant’s request at the parameters and guidelines stage and .-
determine whether the fequested activities are a reasonable method of complying with the

mandate to déduct the fair share service fee in an -amount: authonzed by Government Code
section 3546.% .

Government Code section 3546. subdivisions (b) through (e):

Government Code section 3546, subdivision (b), describes the perm.1551ble costs towards which .
an employee orgamzatlon may apply the fair share service fees. Nothmg in the language of
subdivision (b), imposes any activities upon sehool districts. )

Subdivision (c) provides that the “employer shall remain neutral, and shall not partlmpate n any
election conducted under this section unless required to do so by the board.” Claimant alleges
that subdivision (c) requlres the public school employer to supply “administrative sﬁpport”
required by PERB.° However PERB has not enacted any rules or regulations requiring a school
district’s participation in an organizational security election. Therefore, subdivision (c) does
not impose any required activities on school districts.

Government Code section 3546, subdivision (d), contains four subpa.rts .Subdivisions (d)(1)
and (d)(2) describe the process by which employees in a bargaining unit may either rescind or
reinstate, respectively, an organizational security arrangement. Such a process includes the

56 California Code of Regulaﬁoﬁs, title 8, section 32995, subdivision (a).

5T California Code of Regulations, title 8, section 32995, subdivision (b). -
5% California Code of Regulations, title 8, section 32995, subdivision (c).

% Claimant’s response to draft staff analysis, pages 5 and 6.

8 California Code of Regulatlons title 2, section 1183.1, subdivision (a)(4).

8! First Amendment to the Test Claim, page 6; claimant’s response to draft staff analysis, page 6.

6 See California Code of Regulations, title 8, division 3, chapter 2, subchapter 2 for PERB’s .
regulations governing organizational security arrangements under the EERA.
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submission of a petition to PERB and a consequent election among the employee‘s if the petition
meets PERB’s requirements as promulgated by its regulations. Claimant alleges that °
subdivisions (d)(1) and (d)(2) require school districts to adjust payroll procedures when the
organizational security arrangement is rescinded or reinstated to comply with the requirement to
deduct fair share service fees in the appropriate amount from the employee salaries. Government
Code section 3546, subdivisions (d)(1} and (d)(2), however, do not impose any state-mandated

activities on school districts and, therefore, rexmbursement is not required to comply with these
subdivisions.&

Subdivision (d)(3) provides that PERB shall conduct' a vote to either rescind or reinstate an
organizational security arrangement if the required number of employee signatures on a petition
have been collected. Claimant alleges that subdivision (d)(3) requires school districts to “supply
any required administrative support as may be required by PERB. 84 Claimant asserts that “it
can be reasonably anticipated that if, for example, the Board determines that the appropriate
number of signatures have not been collected, there may be some inquiry as to the content of the
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR,
Sections 34030 and 34055 Government Code section 3546, subdivision (d)(3), however,
does not require anythmg of school districts, thus any mandated activities related to this
subdivision would only arise from an executive order. No such executive order is included in
this test claim, therefore no findings can be made that school districts have reimbursable state-
mandated costs to supply administrative support to PERB.

Subdivision (d)(4) states that the costs of conducting an election to rescind an organizational
security arrangement “shall be borne by the board,” while the costs in an-election to rescind .
“shall be borne by the petitioning party.” Staff finds that nothing in the plain language of
section 3546, subdivision (d)(4), requires school districts to perform any activities. -

. Finally, Government Code section 3546, subdivision (e}, requires that the “recognized employee
organization shall indemnify and hold the public school employer harmless against-any
reasonable legal fees, legal costs, and settlement or judgment liability arising from any court or
administrative-action relating to the school d1stnct’s compliance with this section.”

Claimant argues that subdivision (&) requires school districts to take any and all necessary
actions... to recover reaso_nable legal fees... from the recognized employee organization.”
Claimant also contends that “the right to indemnification stems from this subdivision and the
‘cause of civil action which may result in the indemnification of the school district arises from

% The requirement for school districts to deduct the fair share service fees from employee wages
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and
not subdivision (d). Thus, the requested activity to adjust payroll procedures to the reflect the -
amount required to be deducted from an employee’s salary because of a rescission or
reinstatement of the organizational security arrangement may be considered by the Commission
as a reasonable method of complying with Government Code section 3546, subdivision (a), at
the parameters and guidelines stage. (Cal. Code Regs., fit. 2, § 1183.1; subd. (a}(4).)

® First Amendment to the Test Claim, page 6.
8 Claimant’s response to draft staff analysis, page 6.
% First Amendment to the Test Claim, page 8: I
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this code section, thus making it s a source of costs mandated by the state, »67 Department of

Finance rebuts this argument by asserting that the plam language of subdivision (e} does not
impose any activities on school districts.

Staff finds that the plain language of subdivision (g) does not impose any duties on school
districts. Rather, subdivision (¢) imposes a requirement on the employee organization to
indemnify and hold harmless a schoo! district for any legal expenses incurred in complying with
implementing an organizational security arrangement. “If a schoo! district asserts its legal right to
indemnification, that action is a decision of the school district and not a mandate by the state.

Accérdingly,' staff _ﬁ.nds'that Government Code section 3546, subdivisions (b), (¢), (d), and (e} do
not mandate a program, or impose a new program or higher level of service upon school districts
within the meaning of article XIII B, section 6, of the California Constitution.

Government Code Section 3546, Subd1v1s1on (i)

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 “so that the
exclusive representative can comply with the notification requirements set forth by the United
- States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89 L.Ed. 2d 232.”

Claimant asserts that Government Code section 3546, subdivision (f) imposes a state-mandated
activity on school districts for providing a list of employee home addresses to the exclusive -
representative. Department of Finance, on the other hand, claims that the activity “consists of
producin & a report which should readily be available through the school district’s payroll
system,”” and that any costs incurred by the claimant in providing such a list are de minimis, and
should therefore not be reimbursable because clalmant' s costs would be unlikely to reach the
threshold for a claim., - -

Government Code sectlon 3546, subdivision (f) requires school districts to file a list of employee
home addresses with an employee organization selected by an employee bargaining unit to act as
exclusive representative. Prior to the enactment of Statutes 2001, chapter 805, no statutory or
regulatory requirement obligated a school district to provide a list of home addresses to the
exclusive representative. The requirements imposed upon school districts by Government Code
section 3546, subdivision (f), impose a new program or higher level of service within the
meaning of article XIII B, section 6, of the California Constitution for the following new
activity:

¢ . School district employers of a public school employee shall provide the exclusive
representative of a public employee with the home address of each member of a
bargaining unit. .

Government Code section 3546, subdivision (f), also imposes “costs mandated by the state”
upon school districts as defined in Government Code section 17514, Government Code section
17556, states, in pertinent part: :

67 Claimant’s response to draft staff analysis, page 7.
58 Department of Finance, July 30, 2002 Comments, page 3. -
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The commission shall not find costs ma'ndated by the state, as-defined in:Section
17514, in any claim submitted by a local agency or school dxstnct ifyaftera
hearing; the commission finds that s é . . 3 :

(b). The statute or executlve order affirinied for the state a mandate that had been
declared ex1stmg Taw or regu.latlon by actlon of the courts.

(c) [t]he statute or executive order.i 1mposes a requirement that is ma.ndated by a
federal law or regulation-and results in costs mandated by the federal government,.
unless the statute or executive order mandates costs that exceed the mandate in
that federal law or regulatlon :

However, staff ﬁnds that Government Code section 17556 subd1v1s1ons (b) and (c) do not apply
in this ¢ase,

In Chicago Teachers Umon V. Hudson supra 475 U S 292 305 07, the Umted States Supreme
Court heid that employee organizations must: (1) establish procedures prior to malc.mg agency
fee deductions Which w111 érisire that the fiinds ﬁ:om siich fees are not used to finance idéological
activities beyond 1 the scope of collective bargammg, (2) prov1de agency fee payers with the
methods used for’ ealculatmg the amount of the agency fee and (3) estabhsh an appeals process

to ensure that | agency fee ob_]ectlons ars addressed i mn a timely and fair | manner by an impattial

- decision maker. -

In order to, facxlltate the exclusive representatlve 8 responmbrhty to provrde notlce to nonmember
employ&és regardmg the service fee deductlons and the methods used t6 ealculate the amount of
such feés, Government Code section 3546, stibdivision (i) 1mposes upon school districts ‘the
obligation to provide a list'of employee home addresses to the exclusive representative.

Although subdivision'(f) aims at imposing certain notification requirements upon:the employee
organization in order to comply with federal case law, the requirement that school-districts
provide the employee organization with a list of employee home addresses goes beyond mere
compliance with federal case law »

In County of Los Arzgeles V. Commtsszan on Srare Mandates (1995) 32 Cal App.4th 805,817, the
court found that Penal Code section 987.9, which requn'es counties to provide ancillary
investigative services when providing defense services to,indigent criminal defendants, .
constituted a federal mandate . The, court determmed that the. right to counsel under the Sixth
Amendment and the: due process clause of the "Fourteenth Amendment of the Umfed States
Constltutlon include “the right to reasonably necessary anc111ary serv1ces N Accordmgly, Penal
Code sectlon 987 9 “merely codlfied these constltutlonal guarantees ” and thius section 987 9

In San Dzego Umﬁed School Dzsmcr supra 33 Cal 4th 859 889, the Cahforma Supreme Court
adopted the reasoning that procedural protections that are merely incidental to the codification.of -
a federal rlght and whzch add only a de minimis ﬁnanc:lal impact, constltute an 1mplernentatlon
of federal law; not relmbursable under artlele X111 B, sectlon 6, of the Cahforma Constltutlon

% County of Los Angeles supra 32 Cal.App.4th 805, 815
70
Ibid ’ oy !

(]
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Here, however, while the notification requirements imposed on the employee organization are
mandated by the United States Supreme Court’s holding in Hudson, nothing in the Hudson
decision imposes any required activities on school districts. Thus, because Government Code
section 3546, subdivision (f) imposes a new required activity on school districts beyond
compliance with federal case law, Government Code section 17556, subdivisions (b) and (c) do
not apply. Nor are any other provisions of Government Code section 17556 applicable here;
therefore, staff finds that Government Code section 3546, subdivision (f) imposes costs
mandated by the state pursuant to Government Code section 17514.

California Code of Reculations, Title 8 Sections 34030 and 34055

PERB has enacted regulations implementing the procedures for filing petitions to either rescind
or reinstate an organizational security arrangement. Title 8, section 34030, was added to the

California Code of Regulattons in 1980, and subsection (b) was added, eperatwe January 1,
2001:

(2) Within 20 days following the filing of the petition to rescind an organizational
security arrangement, the employer shall file with the regional office an
alphabetical list containing the names and job titles or classifications of the
persons employed in the unit described in the petition as of the last date of the

payroll period immediately preceding the date the petition was filed, unless
otherwise directed by the Board.

(b) If after initial determination the proof of support is insufficient, the Board may
allow up to 10 days to perfect the proof of support.

(c) Upon completion of the review of the proof of support, the Board shall inform
the parties in writing of the determination as to sufficiency or lack thereof
regarding the proof of support.

Title 8, section 34055, was added to the California Code of Regulatlons, operative

January 1, 2001, and is nearly identical in language to section 34030, except that it provides that
the employer shall file the required list “Within 20 days followmg the filing of the petition fo
reinstate an organizational security provision ..

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose
state-mandated activities on school districts to file a list of employee names and job titles with
PERB. Department of Finance, on the other hand, contends that only those districts that did not
negotiate and implement organizational security arrangements prior to the 2000 amendments are
justified in claiming mandated costs. Department of Finance alleges that districts that did
negotiate organizational security arrangements prior to the 2000 amendments should not be
reimbursed for voluntarily assumed costs.

California Code of Regulations, title 8, section 34030, subdivision (a) was enacted by PERB in
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security
arrangement entered into between a school dlstrlct and employee organization was the product of
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, chapter
893, however, required the parties to implement an organizational security arrangement.

Under prior law, a school district retained discretion on entermg into an organizational security
arrangement with an employee organization. Thus, the provisions of section 34030,
subdivision (a), requiring school districts to file a list of names and job titles to PERB upen the
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submission of an employee petmon to rescind an organizational secunty ‘arrangement would not
have been state-mandated or required. This conclusion flows from the fact that the decision to
participate in the undetlying program was within the school district’s dlscretlon and thus any
downstream requirements imposed within such a program were also voluntary.”' Accordingly, if

the-district did enter into an organizational security arrangement, compliance with PERB’s filing
" requirements in section 34030; subdivision (a), did not constitute a mandate by the state until
January 1, 2001, the operative date of Statutes 2000, chapter 893. ‘

Government Code section 3546, subdivision (d)(1), as added by Statutes 2000, chapter 893,
recognizes the right of public school employees in a unit for which an employee organization has
been selected as exclusive representative to rescind an organizational security arrangement.
Subdivision {d)(1), states that the organizational security arrangement required by subdivision (a)
of section 3546 “may be rescinded by a majority vote of all the employees in the negotiating unit
subject to that arrangement, if a request for a vote is supported by a petition containing 30
percent of the employees in the negotiating unit.” If the organizational security arrangement is
rescinded pursuant to such a vote, subdivision (d)(2) allows that “a majority.of all employees in
the negotiating unit may request that the arrangement be reinstated.””

Sections 34030 and 34055 implement the provisions of Government Code section 3546,
subdivision.(d).. California Code of Regulations, title 8, sections 34030 and 34055 require that
within 20 days of the submission of a petition to either rescind or reinstate an organizational
security arrangement, the public school “employer shall file with the regional [PERB] office an
alphabetical list containing the names and job titles or classifications of the persons employed in
. the unit described in the petition.” Staff finds that California Code of Regulations, title 8,
sections 34030, subdivision (a), and 34055, subdivision (a), impose a new program or higher
level of service on school districts within the meaning of article XIII B, section 6 of the
California Constitution for the following new actw1ty

s . Within 20 days following the filing of the petition to rescind or reinstate an ‘
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or -
classifications of the persens employed in the unit described in the petition as of the last
date of the payroll period immediately preceding the date the petition was filed.

None of the provisions of Government Code section 17556 are applicable; therefore, staff finds
that California Code of Regulations, title 8, sections 34030, subdivision (a), and 34035,
subdivision (a) impose costs mandated by the state pursuant to Government Code section 17514.

" Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed
the issue whether legislation imposing certain notice and agenda requirements on school site
councils administering various school-related educational programs constituted a reimbursable
state mandate. The Court concluded that mandatory “downstream™ requirements flowing from a

local government entity’s voluntary decision to partlc1pate in an underlying program do not
constitute reimbursable state mandates.

™ Government Code section 3546, subdivision (D)(2).
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CONCLUSION

Staff concludes that Government Code section 3546, subdivisions (a) and (f), and California
Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose
new programs or higher levels of service for K-14 school districts within the meaning of article

. XIII B, section 6 of the California Constitution, and i impose costs mandated by the state pursuant

~ to Government Code section 17514, for the following spec1ﬁc new activities:

» Upon receiving notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representatwe has been selected, the
employer shall deduct the amount of the fair share service fee authorized by this section
from the wages and salary of the employee and pay that amount to the employee
organization. (Gov. Code, § 3546, subd. (a);)"” :

e School district employers of a public school employee shall provide'theéxclusive
representative of a public employee with the home address of each member of a
bargaining unit. (Gov. Code, § 3546, subd. (£).)™

+ Within 20 days following the filing of the petition to rescind or reinstate an
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or -
classificatioris of the persons employed in the unit described in the petition as of the last
dte of the payroll period immediately preceding the date the _}Jetmon was filed. (Cal.
Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a). )?

Staff concludes that Government Code sections 3543 3546, subdivisions (b) through (e),

and 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, and
Statutes 2001, chapter-805 are not reimbursable state-mandated programs within the meaning of
article XIII B, section 6, and Government Code section 17514. :

Recommendatmn

Staff recommends that the Commission adopt this analysis and approve the test claim for the
activities listed above

™ As added by Statutes 2000; chapter 893, operative January 1, 2002.
" As amended by Statutes 2001, chapter 805, operative January 1, 2002,
> As amended and operative on January 1, 2001.
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6 of Article Xll| B.of the California Constltutlon " Clovis Unified School District i isa

*school district” as defined in Government:Code section 17519."

PART Il. LEGISLATIVE HISTORY OF THE CLAIM
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districte, county offices of edocation,_ and community'c_ollegeldi_s;triots.to A
automat_ioally withhoid trom the wages ofﬂ'employees who are.not membere ofa-: -

certified-employee organization “fair share{seryioes fees”, remit-the fees:withheld

‘to the certified employee organization and, when a petition is filed to-either rescind

or reinstate a collective bargaining arrangement, to file with the regional office of

- PERB an alphabetical list containing the hamesahd -job titles or classification of

the persons: employed in. the unit:described i inthe- petltlon as of the last date of the ‘

M

payroll perlod |mmed|ately precedmg the date the petltlon was t' led unless

,othervvlse dlreoted by the Board

SECTION 1 LEGISLATIVE HISTORY PRIOR T@ JANUARY 1 1975 ;:_ _

thalr nght mdlvl,_ a ly to' refuse to jomlor partucnpate in- the act:wtles of employee A

|\,.

orgamzatlons. i here was no. reqmrement for non-umon member employees to

o Government Code Sectron 17519 as added by Chapter 1459!84

“School drstnct” means any school dlstnct communlty oollege dlstnot or oounty
eupenntendent of schools.
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statutory req uirement that school dlstncts county offices of educat:on or

community college districts withhold any fair share service fees from employees’

wages.

' SECTION 2. LEGISU-\TIVE HISTORY AFTER JANUARY 1, 1975

Chapter 961, Statutes of 1975 (also 'known as the Rodda Act) enacted
Chapter 10.7 (*Meeting and Négdtiatiﬁg in Public Educational Empioyment”) of the
Government Code. The Rodda Act, as enacted in 1975, was the subject bf the
ariginal Board of Control test claim that established reimbursement for public
school Collective Bargaining.

Chapter 816, Statutes of 1980, Section 1, added Govemment Code Section
3548.3% which provided an exemption to employees who objected, based upon

membership in a religious body whose traditi'onal tenets or teachings included

2 Government Code Section 3546. 3, as added by Chapter 816, Statutes of 1980
Section 1:

“Notwithstanding subdivision (i) of Section-3540.1, Section 3546, or any other
provision of this chapter, any employee who is 8 member of a religious body
whose traditional tenets or {eachings include objections to joining or-financially
supporting emglogee organizations shall not be required to join, maintain
membarship in. or-financially support any employee orgamzapon as.a condition of
employment: except that such emp_loyee may be required. in lieu of a service fee,
to pay sums equal to such service fea aither to a nonreligious, ‘nonlabor
organization, charitable fund exempt from taxation under Section 5§01(¢)(3) of Title
26 of the Internal Revenue Code. .chosen by such employee from a list of at least
three such funds, designated in the organizational security arrangement, or if the
arrangement fails to designate such funds.‘then to any such fund chosen by the
emplovee. Eithar the emplovee organization or the public schoot employer may
require that proof of such payments be made on an annual basis to the public
school emplover as a condition of continued exemption from the reguirement of
financial support fo the recognized employes organization. If such employea who

holds conscientious objections pursuant to this section requests the employee
organization to use the grievance procedure or arbjtration rocedure on the
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objectlons to jormng or fi nanmally supportlng employee organlzatrons to joining,

marntalnmg membershlp in, or- ﬂnancrally supportlng any employee orgamzatron.

subject to belng requrred to pay sums: equal to any servrce fees to a nonrelrglous

nonlabor organrzatron charrtable fund Erther the employee orgamzatlon or. the

publlc school employer could requtre that proof of such payments be made on. an

e i

annual basrs to the publlc sohool employer asa condrtron of contmued exemptron

from the requnrement of t'rnanclal support to the recognlzed employee organlzatlon

The |dentrﬁcatron\of such objectors and the annual venﬁcatlon of the objector‘s

payment to a nonrel |g|ous nonlabor organlzatron charrtable fund created a new

program or hrgher Ievel of service: of an- exrstmg program subject to

relmbursement L '.

Section 3540.1%to provide.that ! organrzatronal securlty S deﬁned to be wrthrn the

scope of: representatron S i

o
. l_-p,

| mp_loyee 5. behalf, the emgloyee orgamzatlon is: authonzed to charge the

employee for the reasonable cost of- usrng_such procedure

3 Government Code Sectron 3540 1.@8. amended by Chapter 893 Statutes of
2000:

"As used in this chapter T el

- {a) 'Board":means- the Publrc Employment Relatlons Board created
pursuant fo. Sectron 3541 . iy e

: orgamzatlon Wthh has been certlﬁed by. the board as; the exclusrve representatrve

of the:public-school employees:in. an: approprrate unit after.a proceedrng under
Artlcle 5 (commencing:with Section 3544).--

+(c) "Confidential.employee” means any employee who in the regular ,
course of his or her duties, has-access to, or possesses information relatlng to, his
or her employer's employer-employee relations:

(d) "Employee organization'.means:any. orgamzatron whlch mcludes
amployees of a public school employer and which has as one of its primary
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purposes representing those employees in their relations with that public school
employer. "Employee organization" shall-also includa any person such an
organization authorizes to act on its behalf, _
~ (e) "Exclusive representative” means the employse organization, recognized
or certified as the exclusive negotiating representative of certificated or classn" ed
employees in an appropriate unit of a public school employer. '
(f) "Impasse” means that the parties to a dispute over matters within the
scope of representation have reached a point in mesting and negotiating at which
their differences in positions are so substantlal or prolonged that future meetings
would be futile. -
{g) "Management employee" means any employee ina posatlon having
significant responsibilities for formulating district policies or administering district
~ programs. Management positions shall be designated by the public school
employer subject to review by the Public Employment Relations:Board.

(h) "Meeting and negotiating” means meeting, conferring, negotiating, and
discussing by the exclusive representative and the public school employer.in a
good faith effort to reach agreement on matters within the scope of representation .
and the execution, if requested by either party, of a written document incorporating
any agreements reached, which document shali, when accepted by the exclusive
represantative and the public school employer, become binding upon both parties
and, notwithstanding Section 3543.7, shall not be subject o subdivision 2 of
Sectlon 1667 of the Civil Code. The agreement may be for a period:of not to
exceed three years.

(i) "Organizational security" is within the scope of representation. and
means either of the following: o
(1) An arrangement pursuant to which a public'school employee may
~ decide whether or not to join an employee organization, but which requires
him or her, as a condition of continued employment, if he or she does join,
to maintain his or her membership.in good standing for the duration of the
written agreement. However, no such arrangement shall deprive the -
employee of the right to terminate his or her obligation to the employee

organization ‘within a period of 30 days following the expiration of a written .

agreement.

(2) An arrangement that requires an employee, as a condition of
continued employment, either to join the recognized or certified employse
organization, or to pay the organization a service fee in an-amount not to
exceed the standard initiation fee, periodic dues, and general assessments

~ of the organization-for the duration of the agreement, or a period of three .
years from the effective date of the agreement; whichever comes first.

(i) "Public school empioyee" or "employee” means afy person employed by
any public school emplayer except persons elected by popular vote, persons -
appointed by the Governor of thls state. management employees -and conﬂden'ual
employees.

(k) "Public school employer" or “employer" means the governing board of a
school district, a school dletnct a county board of educatlon a county
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Chapter 893, Statutes of 2000, Section 2, amended Government Code-

$ection 3543* to eliminate an individual-employee's right to refuse.to associate

supenntendent of schoots ora charter schoot that has declared itself a pubhc
school' employer’ pursuant to subdivision {(b) of Section 47611.5 of the Education
Code. '

Iy "Recognized organlzatron" or: "recognlzed employeé organization™ means

~ an employee organization which has been recognized by an employer as the

exclusive representative pursuant o Article 5 (comimencifg with Section 3544),
(m) "Superwsory employee” means any employee, regardless of job
description. having authority‘in‘the interest of the employer to hire, transfer,
suspend, lay off, recall, promote, d|scharge assign, reward, or dlsmphne other
employees, orthe responmbnluty {0 assign‘work to and'direct them; or to-adjust
their grievances, or effectavely recommend such action, if, in connection with the
foregoing functions, the exercise of that Atithority i$hiot 6f & Mmérély routiné or

clerical nature, but reqmree the use of lndependent judgment "

4 Govemment Code Section 3543 as amended by Chapter 893 Statutes of 2000 _
Section 2; ' R, : - e

= {a):Public.school empioyees shall-have. the right o form, join; and
participate.in: the:activities: of amployae orgamzatlons of.their.own choosing for the .

" purpose of representatlon on all matters of employer—employee relatlons Pubhc

melover: selected, shall
‘Lte om the reco mzeda

ecunty descnbed in’ SUdeVI§ oti{i):of: Sectlen 3540 1- C

(b) Any employee mayat: any time present grievances to: hlS orher her o
employer;‘and-havé such grievances adjusted, without-the intervention-of the
exclusive representative; as long as the adjustment is reached priorito arbitration
puretiantito?sec':tione'-35218;5;-8548.6,' 3548.7, and 3548.8 and the adjustment is
not inconsistent with the terms of a written agreement then in effect; provided that
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with the employee organizations and, instead, requires public school employees,
who are in a unit for which an exclusive representative has been selected, as a
condition of employment, to join the recognized employee organization or.t.o pay
the ofg’anization a fair share services fee®. The amended section also provides for
alternative forms of organizational security in the event a majority of the members
of the .bargaining unit rescind their writien agreement. |
Chapter 893, Statutes of 2000, Séction 3, repealed former Government

Code Section 35465, which contained the terms and conditions for “organization

security” as now found in Government Code Section 3540.1,

the public school employer shall ndt agree to a resolution of the grievance until the
~ exclusive representative has received a copy of the grievance and the proposed
resolution and has been given the opportunity to file a response.”

* Pursuant to Title 8, California Code of Regulations Section 32990(d), “fair share”
and “agency shop” forms of organizational security shall be known as “agency
fee”.

8 Government 'Code Section 3546, as added by Chapter 961, Statutes of 1975,
Section 2 operative July 1, 1976-and repealed by Chapter 893, Statutes of 2000:
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1 Chadter 893, Statutes of 2000, Section 4, added: new Government Code

.2 Section 35467 which, at subdivision (a), requires any pubiic school employes who

-

7 Government Code Section 3548, added by Chapter 893, Statutes of 2000,
Section 4:

. “(a) Notwithstanding any other provisions of law. any public school
employee who.is in:a:unit:for which-an exclusive representative has.been selected

pursuant to this chggtar shall be required. as a condition.of continued emgloyman .
exther to joiii: the recoanized:employee:organization. or: {o-pa the:

negotiation, contract administration, and other actlﬁltles of the emgloye
. organization:that:are germane to:its functions.asthe exclusive: barqammg

reprasentative. Upon notification to the employer by the exclusive representative,
the amount:of the fee-shall:be:deducted:by.the employer.from the wages or salary
of the employee and paid to the employee organization.
. {b):The costs covered:by. the:feeunder this .section:may.include;:but shall

- not necessaniy be ||m|ted to. the cost of Iobbymg actlwttes desngned to fgsta

egresented emgloyees advantages in wages, hours, and other condltnons of
employment.in :addition to those secured through:meeting and negotlatmgswnh the
emplover.
¢) The:arrangement described-in:subdivision:(a) shall remain.in: effe
uniess it is rescinded pursuant to subdivision (d). The employer shall remain
neutral, and shall not participate in any election conducted.under this section-

nless re unred to. do so.by the board. ... _

may request that the arrangement be remétated That'regueé.t shall be
submdted to the board :along with a| '

aition cantamlng tha signaturés.of at
the: , The vote shall be

'subdlwsnon &
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isina uni_t for which an exclusive representative has been selected pursuant to

this chapter, as a condition of continued employment, either to.join the recognized-

. ‘'employee organization or to pay the organization a fair share service fee.

Subdivision (a)-also requires the employer, upon notification by the exclusive

-representative to deduct the fair share service fee from the'wages' or salary of the

employee and pay such WltthldlngS to the employee organlzatlon

f

Subdlwswn (c) of néew Seotlon 3546 reqmres the employer to part|c1pate in.:

P

an electlon conducted under the Sectlon when requnrecl to:do so by PERB -

)-:.f_; ¢

othervwse the employer shall remain neutra!

ST

Subdlvnsaon (d)(‘l) of new Sectron 3546 allows the collectwe bafgalmng

arrangement to. be resclnded by a majonty vote of all the employees in: the

negotlatmg umt i a request for a vote i supported by a petmon contammg 30

percent of the employees in the negotlatmglun:b Only one resc:ssmn vote may be

B .g-' -ﬁ' B -‘:" 'J.‘ _',. )

taken. dunng the term of any cotlectwe bargatnmg -agreement in effect on or after

January 1 2001 Pursuant to: Sectlon 340303 of Tltle 8 Callfomla Code of

+ (3) If the board: determmes that-tha approonate number of smnatures

have been colleoted Jit-ghall.conduct the vote to rescind or réinstaté.in:a
'manner that it:shall prescnbe*ln aocordence with.this.subdivision:« .
* (4) The cost-of conducting anslection.under this subdivigion to.
reinstaté the organizational s&curity: arandemént: shall be borne by the

“petitioning party and the cost of condugting.an etectlon to resc:nnd the
arrangement shall be bome by the bgard ” x5 AN

P I ;-“'.

8 Caln‘orma Code of Regulatlons Sectlon 34030
“§34030: Board Determmahon Regardlng Proof of Support UL

- (a) Within 20 days following the filing of the petition to rescxnd an =
orgamzatlonal security arrangement, the:employer shall file with the. reglonal office
an alphabetical list:containing the names:and job'titles or: classification:of the
persons employed in the unit described in the petition as of the last.date of the
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Regulations, within 20 days followmg the filing of the petition to rescind an-
organizational security arrangement, the district shall file with the regional office of
PERB‘- an-alphabetical list containing the names and job ..titles‘.or;,cl‘assiﬁca_tion.‘fof-'.i E
the persons employed-in the unit desoribed in the petition as of the last date of the
payroll pe_riod,immediately preceding the date the petition was ﬁled,_ uniess -
otherwise directed by the Board.

Subdivision (d)(2) provides that if the collective bargainihg arrangement is
rescinded pursuant to subdivision (d){1): the arrangement may be reinstated by a
majority vote of all the employees’in the negotiating unit, if a request for a vote is

supported by a petition signed by at least 30 percent of the employees in the:

- negotiating unit. - The reinstatement vote shall be conducted no sooner than one

year. after the rescission. Pursuant to Section 34055° of Title 8, California Code of

ToLosih

payroll penod |mrned|ate|y precedlng the date the petltlon was f Ied unless
othenmse diracted bythe Board. ' '
' (b) If after initial determination the proof of support is msufﬁclent the Board
may allow up'to 10 days to perfect the 'proof of support.” = - -

(c) Upon compiletion of the review of the proof of support the Board shal!
inform the parties in writing of the determination as to sufficiency or lack thereof
regarding the proof of support.” :

® Title 8, California Code of Regulataons Section 34055

| “§ 34055 Board Determmatton Regardlng Proof of Support

....

alphabetlcal list contammg the. names and job tltles or classif catlons of the,
persons-employed.in.the.unit-described in the petltlon as of the-last- date of the
payroll period immediately- preced:ng the date the- petltuon was: ﬁled unless 3
otherwise directed by the Board. :

(b) If after initial determination the proof of support is msufﬁcxent the Board
may.allowup to 10 days to perfect the proof-of suppart.

(cy'Upon complétion:of the review .of the proof of support; the Board shall
inform the parties in writing of the determinatien as to sufficiency or lack of thereof -
regarding the proof of support.”
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Regulations, within 20 days following the filing of the petition toreinstate an

organizational secuﬂ'ty provision, the employer'shall'ﬁle with:the"r'egional office-of -
PERB:‘-‘a'h_ a"lphabetica‘l' list containing the .name's'.'a'nd job titles or classifications of. ..
the persons employed inthe unit described:in the petition as of the last date of the
payroll period immediately preceding the date the petition was filed;-unless

otherwise directed by the Board.

_-PART lll. STATEMENT OF THE-CLAIM

'SECTION 1. COSTS-MANDATED BY THE STATE+

The Statutea;'Government Code sections, and California Cede of
Regulations sections referenced in this test claim resultin‘school districts incurring
costs mandated by the state; as défined rin'Govemment- Code section. 17514, by'~
creating new state—mandated dutles related to the umquely govemmental functlon

of prowdlng pubilc educatlon to students and these statutes apply to scheol

districts and do not apply generally to all re3|dents and entltles in the state "o

' Government Code sectnon 17514 as added by Chapter 1459/84

"Costs mandatéd by the state" means any increased costs which-a Iocal agency or
school dlstrlct is‘réquired to i incurafter-July 11980, as-atesult'ofany statute -
enacted on or aftef January 1, "1975; or any executwe ordér: mplementmg any.
statute enactéd ori‘origfter January 1,-1975, which mandates a‘new program or
higher levél'of sefvice 6f an existing program Wlthln the meanmg of Sechon 6 of
Artlcle Xlll B of the Cahforma Constltutlon " SRRl :

M Pubilc schools are a Article XIII B, Sectlen B "program ! pursuant to Long Beach
Unified :School. Dlstrlct A State of Callfornla (1990) 275 Cat Rptr 449 225
Cal.App.3d 155: - |
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The new dutres mandated by the state upon school districts, county offices

of education and community colleges requure state reimbursement of the direct

and indirect costs of labor, materials and supplies, data processing services.and

software; contracted services and consultants, equipm,_ent_ and capital assets, staff

and student training and travel to implement the following activities:

-« A)

B)

‘ Establlsh periodically update -and- malntaln employee payroll records

-which identify those employees who-cheose not to, be members of a

certified empioyee organization. Pursuant to Government Code
Section 3546(a),:‘ establish payroll.{procednres and thereafter

implement such procedures 'so' that automatic payroll deductions for

~*fair share services. fees” will be m,ad_e-v.from‘ the wages of non-exempt

employees-who choose not to.be:members of a cerified employee

'~ organization and to.report and:remit the withheld fees to the

appropriate certified employes organization.
Draft,-approve and distribute an appropriate and neutral notice to
existing non-member.employees and new.employses, which

expldins.the additional payroll:deduction for “fair share services fees”

for non-member employees of a certified empleye_e_. Drganizatien.

I the instant case, although numerous private school$ exist, education in our

society is considered to be a peculiarly.government function. (Cf. Carmel Valiey
Fire Protaction Dist. v. State of California (1987) 190 Cal.App.Bd at p. 537)

Further, public education is administered by local agencres 1o provide service to

Section 6.

the public. Thus pubhc educatron const:tutes a program within the meamng of
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C)

In the event a petition to rescind the collective bargéi'ning agreement
is filed pursuant to Government Code Section 3546(d)(1), withiry 20
days of the filing of the petition, to file with the regional office of

PERB an alphabetical list containing the-names and job titles or

classifications of the persons‘employed in the unit as of the last date

of the payroll pariod immediately preceding the date the petition was
filed pursuant to Titie'8,-California’Code of Regulations, Section

34030(a), and to supply any other required administrative support as

- required by PERB, pursuant o Go’tremment Code Section 35486,

subdivisions(c) and-(d)(3).

In the event thé collective ‘bargaining: agresment is rescinded -

~ pursiiant to Government:Code Section 3546(d)(1), establish new

payroll procedures-and-thereafter |mplement such’ procedures SO that

automatlc payroll deductions for “fair share services: fees are no

Iongerlmade from the wages of non-exempt employees who choose
-hot to be -members of a certified employee organization andtono

longer report and remit feesto the 'appropriate cartified employee

grganization,

In the event.a petition to reinstate the collective bargaining

: egreement is filed pursuant to Government Code Sectlon 3546(d)(2)
' W|th|n 20 days of the fi iting of the petmon to f Ie w1th the reglonal

-fofﬂce of PERB an alphabetloal list contatmng the names and ij

Jrese

~ fitles or ctaeelﬁcations of the persons emptoyed in the umt as of the -
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F) .

G)

- last date of the payroll period immediately preceding the date the

. petition was filed pursuant to Title 8, California Code of Regulations,

Saction 34055(a), and to supply any required.-administrative support. |
as may‘be"r'equir'ed by PERB, pursuar'lt‘.‘to Government Code Section
3546;-.subdivisions (c) and (d)(3).

In the :event the collective bargaining agreement is reinstated

pursuant to Government Code Section 3545(d)(2), reestablish

.zipayrau procédures and thereafter implement such reestablished-.

procedures SO that automatlclpayroll deductlons for “fair share

sewlces fees will agam be made from the wages of non-exempt

employees who choose not to be. members of a certlt' ad employee

.\l';‘.':l:a

:‘“orgamzatlon and agaln report and remlt the w:thheld feesto. the

appropnate certlt' ed employee orgamzatlon

e

Establlsh and :mplement prooedures to determlne which employees

clalm a conscnentrous objectlon to the wrthholdlng of “falr sharg

T N

=sennces fees pursuant to Government Code Sectlon 3546 3.

' EStabllSh payroll prooedures and thereafter |mplement such

prooedures so that automatlc payroll deductlons for falr share -

: serwces fees will not be made from the wages of those clalmmg

: oonsc:entlous objectlons pursuant to Govemment Code Sectlon

' N

’35463

-Establlsh procedures and thereafter lmplement such prooedures to-

venfy, at Ieast annually. that payments to nonrelsglous nonlabor
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charitable organizations have been made by employees who have

claimed conscientidus objections pursuant to Government Code
" Sactlion 3546.3.- - NPT
SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT. -
None of the Government Code Section 17556‘2 statutory: exceptlons to a

finding of costs mandated by the state apply to thls test clalm ‘Note; that-to the

12 Gevemrne'nt Code section:17556 as last amended by Chapter 589/89:

“The commission shall not find costs mandated by the state,-as:defined in Section -
17514, in any claim submitted by 2 Iocal agency or school district, if, after.a
hearing,-the commission finds:that:

(a) - The claimis submitted by a focal agency or school dlstnct which
requested.legisiative authority-for:that:local agency:or. school.district to implemant
the program spacified in the statute; and that statute imposes costs upon that local
agency ofschoolidistrict requesting the legislative authority:: : A reselution from the
governing body or a letter from a delegated representative of the governing body-
of a local agency or school district which: requests authorization for-that local
agency or school district to implement a gwen program shall constltute a request
within the:meaning-of this-paragraph:-. SRS B RS

(b)  The statute or executive order aff rmed for the state that which had
been declared existing law.or regulation-by-action of the courts. -

(c)  The statute or executive order implemented a fedsral law or
regulation and resulted in:costs mandated by the federal government, uniess the
statute or executive order mandates costs whlch exceed the mandate in that
federal {aw or-regulation.’ i '

(d) The local agency or scheol drstnct has the authorlty to levy sarvice
charges, fees, or assessments sufficient: te pay for-the mandated program or
increased lavel of service.

(&)~ =The statute or:executive: order provsdes for offsetting savings to local
agencies or school districts which result in no net costs to the local agencies or
‘school districts,-or.includes additional revenue that was specifically intended to
fund the costs of the state mandate in an amount sufficient to fund the cost of the
. state mandate.

() The statute or executlve order imposed duties whlch were expressly
inciuded-in‘a-ballot: measure approved by:the.voters in a statewide election.

(g) The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the'penalty for a crime:or infraction;, but only for that portion
of the statute relating directly to the enforcement of the crime or infraction.”
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extent school districts may have previously. performed functions similar to those

mandated by the referenced code sections, such efforts did not establish a

preexisting duty that would' relieve the state of its constitutional réqui_remen_t_ tp

later reimburse school districts when these activities became mandated.®

SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM
- No funds aré appropriated by the state for reimbursement of these costs

mandated by the state and thers is no other provision of law for recovery of costs

- from any other source.

PART IV. ADDITIONAL CLAIM REQUIREMENTS
The following elements of this claim are provided pursuant to Sec{ion 1183,

T_itle 2, California Code of Regulations:
Exhibit 1!  The Declaration of William C. McGuire
Exhibit 2 Gopies of Code Sections Cited

Government Code Section 3543

Government Code Sectioh 3546

. quernment Code Section 5546.3

Exhibit 3:  Copies of Statutes Cited

Chapfer 893, Statutes of 2000

Chapter 8186, Statutes of 1980

®  Government Code section 17565:

“If a local agency or school district, at its option, has been incurring costs which
are subseguently mandated by the state, the state shall reimburse the local

agency or school district for those costs incurred after the operative date of the
mandate.” - ‘ '
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Test Claim of Clovis Unified School District

893/00 Agency Fee Arranqements

Exhibit 4:

Copies of Title 8, Califonia Code of Regulations Cited

Secti_on 34030

Section 34055
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" Test Claim of Clovis Unified School District -
893/00 Fair Share Fees -

2 PART V. CERTIFICATION .
3 | certify by my signature below, under pénalty of perjury, that the statements - - -
4 made in this document are true and complete of my own knowiedge or information and
5 belief. o e
B ‘Executedon June 2| 2001, at ':C'Iovis. Californja, by:
7 :
8 . L .
9 § > i i
10 _ \Mlham C McGunre
11 L Assocnate Supenntendent
12 '
13

14 Voice: (559) 327-9110
15 Fax' (559)327-9129

16
17
18
19 / o :
.20' : : PART VI. APPOINTMENT OF REPRESENTATIVE
21 ' '

22  Clovis Unified School District appoints Keith B. Petersen, SixTen and As-'soc:iates,‘ as its

23 representative'for this test claim.

‘W% 444‘

William C. McGuire . . " Date
29 Assocxate Supermtendent :

30

31

32

33

34
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EXH—I-BIT 1 |

DECLARATI.N OF
WILLIAM C. McGUIRE

Exhibit1 .
Declaratlon of Wllllam C McGuire
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35

DECLARATION OF WILLIAM c McGUlRE
o ASSOCIATE SUPERINTENDENT
CLOVIS UNIFIED SCHOOL DISTRICT

COSM No.

TEST CLAIM:OF CLOVIS UNIFIED SCHOOL DISTRICT

Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980

Government Code Sectnons 3543 3546 and 3546, 3

- Title 8, Callfomla Code of Regulatrons Sectrone 34030 end 34055

Agency.Fee Arrangements - T L

l Wlham‘c McGerre Aesocrate Supenntendent Clov:s Unlﬁed School
Dlstnct make the followrng declaratlon and etetehent |

l hold a Bachelor S Degree from Cehtral Washmgton Umversuy (1981) in
Economlcs and Acc:ountmg and a Master‘s Degree from Pepperdme University
(2000) in School Busmess In my capac:ty as Assocrate Supermdendent I direct

and admlnlster the busmess affa:rs of the Drstnct and manage the f nancral

reeources avaltable to the DlStl‘ICt m a manner to ma)amrze resources devoted to

educational services.
In my capacity as Associate Superintendent, | am also responsible for
implementing the requirements of Government Code Sections 3543, 3546,

3546.3 and Sections 34030 and 34055 of Title 8, California Code of Regulations,
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- .which requnre the District to automatlcally withhold from the wages of employees

who are not members of a certlf ed employee organlzatlon ‘fair share servnces
fees”, remit the fees wsthheld to the oertlf ed employee organlzatuon and, when a -
petition'is filed to either resomcl or relnstate a collectlve bargalnlng arrangement,
to file'with the regional office of PERB an alphabetical list containing the names
and job titles or classification of the persons employed in the onit described in the
petition as of the iast date of the payroll period immediately preceding the date

the petition was filed, unless otherwise directed by the Board.

ACTlVlTlES REQUIRED TO IMPLEMENT THE MANDATE
A) Establish, penodlcally update and mamtaln employee payroll

records which identify those employees who choose.not to.be

members of a cerln" ed employee organlzauon Pursuant to
Govemment Code Sectlon 3546(3) estabhsh payroll procedures
and thereafter lmplement such procedures SO that automatlc payroll |
deductlons for “falr share servnces fees W|ll be mede from the
weges of non-exempt employees who ohoose not to be members
of a certlﬁed employee organlzatlon and to repor'l and remlt the
Iwﬁhheld feee to the appropnate certifi ed employee orgamzetlon
B) Draft approve and distribute an appropnate and neutral notice to _

emstmg non-member employees and new employees which

| explains the additional payroll dBdUCthl‘l for "falr share servnoes
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C)

D)

E)

- fees” for non-member employees of a certified employee

organization.

: In the event a petition to rescind the collective bar‘g'ainlihg

agreement is filed pursuant o Government Code Section

. 3546(d)(1), within 20 days of.the filing of the peti_tio'n, to file with the

regional office of PERB an aiphabetical list containing the names

. and job titles or classifications of the persons employed in the unit

as-of tha:last date of the payroll period immediately preceding the
date the petition was filed pursuant to Title 8, California Code of
Regulations, Section 34030(a), and to supply any other required

administrative suppbrt as required by PERB, pursuant to

Government Code Section 3546, subdivisions () and (d)(3).

+ In the-event the collective bargaining. agreement is rescinded

pursuant‘to-Govemment Code Section 3546(d)(1); establish new
payroll procedures and thersafter implement such procedures so
that automatic.payroll deductions for “fair share services fees” are
no longer made-from the wages of non-exempt employees who
choose not-to be members of a certified employee organization and
to no longer report and remit fees ’-to‘ the appropriate certified
employee organization.

In the event a petition 1o reinstate the collective bargaining
agreement is filed pursuant o Government Code Saction

3346(d)(2), within 20 days of the filing of the petition, to file with the
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G) .

H)

s employees*-whorchooser-.not-to‘bea-memberé of:a certified employee

reg'ionall office of PERB an alphabstical list containing the names

and job tities or classifications of the persons employed in the unit
as of.the'last:date of the payroll period immediately preceding the

date.-th'e:pe’tition was filed pursuant to Title 8, California: Code of

: Regulations_,-*S’ection"34055(5), and to-supply any required

administrative support as may be-required by’ PERB, pursuant to
Government Code Section 3548, subdivisions (c) and.(d)(3).

In the event the collective bargaining agreement is reinstated

pursuant to:Government Code Saction 3546(d)(2), reestablish .

" payroll procedures.and‘thereafter implement such reestablished

pr%cedures sO that.lautomatic.-p'ayroll ‘deductions for “fair share

services fees™will:again'be‘made from:the wages of nén—éxempt

organization and again report and remit the -Withheld fees to fhe

appropriate certified employee .organiiation. '

Establish and implement procedurés to determine-which employees
- claim a:conscientious objection to the withhoiding of “fair share

services fees” :'pu@uant to Government:CodeSection 3546.3.

. Establish payroll procedures and thereafter implement such

procedures so that automatic payroll deductions for fair share

- services fees will not be:made from the wages of those claiming

' cbns'cientious,objections pursuant toc Government Code Section

3546.3.
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1) -Establish procedureé and thereafter implement such procedures to
verify, at least annually, that payments to nonreligious, nonlabor
" charitable orQanizations have been made by employees who have
claimed conscientious objections pursuant to Government Code |

Section 3546.3.

ESTIMATED ‘QNFUNDED COST TO IMPLEMENT THE MANDATE

It is estimated that the District wiil incur more than approximately $9,300 in
staffing and other costs each fiscal year to implement these new duties
mandated by the state for the purpose of implémenting this mandate, and for

which .it cannoct otherwise obtain reimbursement.

/

."'

/
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Declaration of William C. McGuire -
Test Claim of Clovis Unified School District
893/00 Agency Fee Arrangements ;

CERTIFICATION
The foregoing facts are kh'own fo me Ipersonally and if so required, | could testify
to the statements rﬁade herein. | hereby declare under penalty of perjury that the
foregoing is true and correct except where stated upon info-rmation and belief
and, where so stated, | declare that | believe them to be true.

EXECUTED this__Z-! _ day of June, 2001 in the City of Clovis,

William C. McGuire

California.”
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ATTACHMENT TO THE DECLARATION OF
WILLIAM C. McGUIRE :
ASSOCIATE SUPERINTENDENT — BUSINESS SERVICES
: - FOR
TEST CLAIM CF CLOVIS UNIFIED SCHOOL DISTRICT

Chapters 893/2000; 816/1980
Government Code Sections 3543, 3546 and 3546.3
Agency Fee Arrangements

FOR FISCAL YEAR 2000-2001

Aciivity : : Estimated Cost

In the event of agreement rescission, to supply required $1,000

support as requested by PERB.

* In the event of agreement reinstatement, to supply required $1,000
support as requested by PERB. :

Respond to disputes concerning District's right and/or '$ 400
obligation to withhold fair share service fees.

Establish and maintain payroll records which identify those $1,000
employees who choose not to be members of union.

Draft, approve and distribute notice to existing employees $1.000
which explains additional payroll deduction.

Draft, approve and distribute notice to new employees which $ 500
explains additional payroll deduction.

(Text continues on next page)

Attachment to Declaration of William C. McGuire
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Establish and implement procedures so that fair share service $1,000
fees will be made from the wages of non-exempt non~unton
employees. ,

Establlsh and |mplement procedures S0 thathfalr share service $1,000
fees will be reported and remitted to employse organization. :

Establish and implement procedures to identify conscientious $ 900
objeciors so that fair share service fees are not withheld from
the wages of conscientious objectors. (See attached)

Establish and implement procedures to verlfy at jeast annually . -~ $1,500
that employees claiming to be conscientious objectors have
made required payment to charitable organizations. .

Totals: $9,300

Attachment to Declaration of William C. McGuire
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ATTACHMENT

Computation of estimated costs {o establish and implement prdcedures to
identify conscientious objectors so that fair share service fees are not withheld
from the wages of conscientious objectors: :

Preparation:
Job Description
Associate Superihtendent

HR Systems Application Specialist
Payroll Supervisor ;-

Notification:

Job Description" ‘

Associate Su perih'fénden-t .

HR Systems Application Specialist

Administrative Secretary

Subtotal:

implementation:

Job Description

Payroll Supervisor
Payroll Assistant
Mar. Systems and Programming

_Subtotal:

Grand Total:

 ~Subtetal:”

Hours

2
8
12

- Wage Rate

$80.57
$34.98

$40.01°

' Wage Rate |

'$80.57

'$34.98
$26.64

Wage Rate

$40.01
$22.03
$55.86

Attachment to Declaration of William C. McGuire‘
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Est. Cost

$161.14
$279.84
$ 80.02
$5621.00

Est. Cost

$100.71
$ 34.98
$133.20
$268.89

Est. Cost

$ 20.01
$ 33.05
$ 55.86

$108.92

$898.81



'EXHIBIT 2

~ CODE SECTIONS CITED

Government Code Section 3543
' Government Code Section 3546
| Government Code- Seetion 354&3

' Exhlblt 2
Code Sectuons Cited
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§ 8543. Rights of public school employees

Public school employees shall have the right to form, join, and particlpate in the activities of
emp. nyee organizations of their own. choosing for.tha purpose of representation on all matters of
employer- employee relations. Publie school employees * * * who are in a unit for which an excluaive
repreaentative * * *hasbeen * * * selected, shall be required, rs a condition of continued employment,

Lo join the recognized employee organization or to.pay the orgenization 8 {mir BRere services fee, AS
required by Section 3646, If & majority of the mambers of 8 bargalning urift rescind that arrangemen

a
(1) The recuﬁgzed emglo¥ee erganization may petition for the rexhst.st.ement of tha arrengement
desenbed in subdivision (2) o ecl.tnn 3646 purnmmt to the pmceduree in paragraph (2) of subgivision (d)

~of Sechun -3046,

(2) "['he amployees may negohate either uf the two I'nrme of urgamzahona] aeeuntv desct‘lbed in

-subdivision !lg of Bection 3540.1.. i .
'g'r]@ “Any employee may at any Aimé present gnevances :to his or. her. emplnyer, and’ heve such
g

T e

VANCES arhusted ‘withott the intervention of the exciusive representative, as long.as.the nd,]uatment ia
renched prior to aFbitration purruant to.Sections 3H48.6, 36486, 3548.7, .and 35488 ind the adjustment ia
not inconsistent with the terms of a written agreement then in effect, prowde that the pub]m ‘Bthool

. amployer'shali;not agree to a reaulutmn of the grievince. untll the exclusive reprenentahve has received a
copy of the grievance and.the propesed resclution and has’ been givan ‘the’ apportunity to l'ile a respnnse

(Armended by Stats.2000,.c. B3 (S.B.1860), § 2.)
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Article 7
:QRGANIZA'Q_I“ON.'A.L' SECURITY

E Section

3545. Member, of recogmzed effiployee urgamza-
“tion of payment of fair share service fed;
condiﬁan qf ng!uy'r_r)anL :

. (a) Notw‘Ithstanding any uther pruvialona af isw, any public achoul emplnyee who 14 {4 unit fur which
an ‘exelusive represéiitative hes been selected pursuant to this chapter shall be required, as 3 condition of
con m':ad amploy'ment. eithar to join the recognized employea organization or.10.pay the orgmiznﬂun a
filr t?hare senrio.e feg 'The smount of the fee shnll not. exceed the !:luas that.gre payable by membére of

_Orguniz it gre germane to -itg’ l'unctinns s the exc]uswe bargmmng
representatw’e Upon notification to thé emplover by the ekcliidive Fapresentative, the'amoitnit of the lee
shall be deducted by the employer from the wages or sulary of the employee and puid .to the empluyee
organization,

{b) The costs covered by Lhe fee under'this section may include, but shall nat necessarily be limited tn,
the cost of lobbying activiticr designed to foater enllective barguining negotintions and contract adminig-
tration, or to secure for the represented employees advantages in wages, hours, end other conditions of
employment in addition to those secured through mecting und negotiating with the employer.

(e} The arrangement deseribed in subdivision {a) shall remain in effect unless it is reseinded pursuant
te subdivision {d). The empleyer shall remain neutral, and shall not participate in any election ennducted
under-this sectinn unless required to do o by the board.

{d)1} The arrangement described in subdivision (1) muy bhe reseinded by o majority vote of all the
employees in the negotiating unit subject to thut srrangement, if a request for a vote {6 supported by a
petition containing 30 percent of the emplayees in the negotisting unit, the slgnatures are obtained in one
academic yeur. There shall not be more than ane vote tuken during the torm of any collestive bargaining

agreement in effect on or after January 1, 2001.

{2) If the arrangement described in subdivision (a) is rescinded pursuanl to parugraph (1), 1 majority
of all employees in the negotiating unil muy request that the arrangement be reinstated. That request
shall be submitted to the bourd along with a petition containing the signutures uf ut least 30 percent of
the employees in the negotiating unit. The vote shull be conducted at the worksite by secret ballot, and
shall be conducted no suorner than one year sfler the reseission of the urrangcment under this
subdivision .

(3} 11 the bourd determines that the a appropriute number uf signatures huve been callected, it shall
conduct the vote lo reseind or reinstate in a manner that it ghall preserihe in uncordance with this
subdivisian.

(4) The cost of conducting an. election under this subdivision t reinstate the organizational security
arrengement ahall be borne by the petltioning party und the cnst of econdueting an clection to re.t,cmd the
urrangement shul) be borne by the board.

{Added by Stats.2000, c. 893 (5.B.1960}, § 4.
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' § 3546.3. Religious objections to employee organizations; membership ex.

ception; alternative fees

Notwithstanding subdivision (i) of Section 3540.1, Section 3546, or any other
provision of this chapter, any employee who is a member of a religious body
whose traditional tenets or teachings include objections to joining or financially
supporting employee organizations shall not be required to join, maintain
membership in, or financially support any employee organization as a condi-
tion of employment; except that such employee may be required, in lieu of a
service fee, to pay sums equal to such service fee either to a nonreligious,
nonlabor organization, charitable fund exempt from taxation under Section
501(c) (3) of Title 26 of the Internal Revenue Code, chosen by such employee
from a list of at least three such funds, designated in the organizational security
arrangement, or if the arrangement fails to designate such funds, then to any
such fund chosen by the employee. Either the employee organization or the

public school employer mav require that proof of such pavments be made on an
annual basis to the public school employer as a condition of continued exemp-
tion from the requirement of financial support to the recognized employee
organization. If such employvee who holds conscientious objections pursuant to
this section requests the employer organization to use the grievance procedure
or arbitration procedure on the employee’s behall, the employee organization is
authorized to charge the employee for the reasonable cost of using such
procedure.

(Added by Sials. 1980, c. 816, p. 2558, § 1)
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EXHIBIT 3

STATUTES CITED

Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980

- Exhibit 3
Statutes Cited
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1979-1980 REGULAR SESSION Ch. 816

SCHOOL OFFICERS AND EMPLOYEES—
ORGANIZATIONAL SECURITY

CHAPTER B16

SENA’I'E BILL ND 2030

An aot to add Sactlon 3546.3 to the Gavarnment Code, relating 1o puhlln sohool em-
ployar-emplnyes relations, .
LEGISLATIVE COUNBEL'S DIGEST

Existing law permits a publie school employer gid the exely-
sive representative to agree to an organizational securlty arrange-
ment that requires no employee, B8 o condltlon of continued em-
ployment, either .to join the. employee arganization, ot to pay the
organizatlon n service fee in an amount not to exceed the atandard
Initiation fea, periodic dues; and general £iaesaments of sueh organ-
lzaticn for the duration. of the agreement; or a period of :3 years
from the effective date of such agreement, whichever comes first.

This bill would, |n addition, provide thet an employee who s
4 member of o religlous:body whose traditlonal tenets or teachings
include objectlons to supportlng employee organlzatlons shall not
be reduired to join, maintaln mémbershlp in; or financlally support
any employee Drgunlzntlon a8 @, cundltlnu of employment. Such em-
ployee cnuld .be required to pay Bums equal to the sarvice fee toa .
nonrellgiuus, nonlabor organlzatlon, charitable. !u.nd‘ exempt. Arom
" federdl inéome tax, puriuant to specified procédures, If guch em-
ployes requeats the employee organizntlnn to represent the em:
. ployee In i grlévance of !n- arbltration]the employee orgnnlzntlon

“eould ‘charge’ the employee for the reasonnble cost.s of such pro~.
-cedure. - .

The people of the Slate of California do enact.oa Followa;

BECTION 1, Secl:lnn 3548.3 Ig added. to :he Government Code, to read:
3546.3. :
Notwithatandlng subdivision:{{} of Bectinn 35401 Rection 3548, or aliy other pro-
vislon of thls chapter, uny employee whe Is 2 member of a rellglous body whose
traditional tenets or teachings lnclude’objectlcns to jolning or findnciilly supporting
employee organjzations shell not be requlred to joln; meinteln membership Ia,
or financially support any employee arganization as e condltlon of employment;
axcept that such employee may be required, In liex of a service fee, to pey sums
eqgual to such service fee elther to a nonreligious, nonlabor organization, charitable
fund exempt from taxation under Section §01(c)(3) of Title 28 of the Internal Reve-
nue Code, chosen by such employee from a list of at least three such funds, deslg-
nated in the organizational security arrangement, or If the arrangement falls to
designate such funds, then to any such fund choren by the employee. Etither the
employee orgapization or the publlc school employer mey require that proof of .
such payments be made on an annuil basls to the public Bchool employer a8 a con-
dition of continued exemption from the requirement af financlal support to the
recognized employee organization, If suck employee who holds comsclentlous ob-
Jectlons pursuant to this section requests the smployee organization to use the
© grlevance procedure or arbitration pracedure on the employee's bahalf, the em-

ployee organization |s autharized to charge the employee for the reasonable coat of
uBing such procedure.

Approved and filed July 28, 1880,
deletions by nsteriska * * *

2587
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SCHOOLS AND SCHOOL DISTRICTS—EMPLOYEE
ORGAN IZATIONS—-—JOIN OR PAY FEES

CHAPTER 893
S.B. No. 1960

AN ACT t¢ amend Sections 3540.1, 3543, and 3583.5 of, and to repeal nnd add Section 3546 Inf. ithe
Government Code, relatmg to puhlu. school employees. (e

[Fﬂed w‘lth Sectet.avy of State Septembex 297 2000. ]

. LEGISLATIVE _CDUNSEL’S DIGEST

5B 1960, Buiton.- Public schoal employee labor relations.

(1) Under existing:law, public school.employees have the right to form, join, and participate
in the activities of employee organizations of their--own choosing flor the puipose of
representation on all. matters of employer-employee relations, .- Pursuant to that existing law,
public school employees also may enter-inte an organizational security arrangement under
which they either -have the :'lght to refuse to join or-participate in'the activities of employee
organizations or-the rightto join the recognized employee o, ganization or pay the organiza-
tion a service fee, Exdsting law,? ‘suhject ‘ta ‘ceitain hmxt.atmns_, p) rovides’ that mgamzahonal .
security is within the scope of representation- and ‘défines” “ot gamzatlonal security” in
accordance with’ those rights. Exsting law pr ovides'that an organizational, security arrange-
ment, to be effective, must be agreed upcm by heth partles to the agreement, and authorizes

_the pubhc employex when the issue is being, negotxat.ed to, require that the organizational
security arrangement be severed from the remainder of. the ploposed agreement and cause
that arrangement to be vuted upon separ at.ely by all members in the appropriate negotiating
unit,

This bill would delete those provisions pertaining to the effectivéness of the organizational
security arrangement. The bill would instead require public school employees who are in a2
unit for which an exclusive representative has been selected to be required, as a vondition of,
continued employment, either to join the recngmzed employee orgamzahon or to pay the

4988 Mdlliuns or changus fndlcatad by undarllna, dalelluns by aslarisks * * °.
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Ch. 893, § 1 ' - * STATUTES OF 2000

{g) “Management employes”. means any employee in a-position having significant responsi-
bilities forr formulating distriet policies or administering distriet programs. Management
" ‘positions shall be designated by the public schoal employer subject to review by the Public

Employment Relations Board. . . :

{h) "Meeting and riegotiating” means meeting, conferring, negotiating, and discussing by
the exclusive representative and thé puhblic school employer in-a good faith- effort to reach
agreement-on matters within-the scope of representation and the execution, if requested by
either party; of & written document incorporating any agreements reached; which document
shall, when accepted by the exclusive representative and the:public school employer, become
binding..upon both parties and, notwithstanding Section 3543.7, shall not be subject to .
subdivision.2 of Section 1667 of the Civil Code. The agreement may be for & period of not to
exceed three years. ' : ’

(i) “Organizational security” is within the scope of representation, and means either of the
following: . oo :

(1} An arrangement pursuant to which a public school employee may decide whether or not
to join an employee organization, but which requires him:or-her, as a condition of continued
employment, if he or she does join, to maintain his or her membership in good standing for
the- duration of the written agreement. However, no.such,arrangement shall deprive the
employee of the right to terminate his or her obligation to the employee organization within a
period of 30 days following the expiration of a written agreament. .

(2). An arrangement that requires-an employee, 28 & condition of continued employment,
either to jéin’the recognized or certified employee organization, or to pay the organization a
service fee in an amount not to exceed the standard initiation feé, periodie dues, and general -
assessments of the organization for the duration of the agreement, or a period of three years
from the effective date of the agreement, whichever comes first.

(j) “Public 'school employee"” or “employee” means any. person empleyed by any public '
school.employer-except persons elected by popular vote, persons appointed by the Governor
of this state, management employees;:and confidential employees. . )

(k) “Public 5chool employer” or “employer” means the governing board of & school distriet,
& school district, a_county board of educatiod, 4 toiinty superintendent of-schools, or a charter
achiool that has declared itself a public school empioyer pursuant to subdivision (b) of Section
47611.5 of the Education Code, - :

(!) “Recognized organization” or “recognized employee organization” meéans an: employee
organization which has been recognized by an employer as the exclusive representative

pursuant to Article 5 (commeneing with Section 3544).

(m) “Supervisory employee” means any .employee, regardless of job deseription, having
authority in the interest of the employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward, or discipline other employees, or the responsibility to assign work
to and direct them, or to adjust their grievances, or effzctively recomimend such action, if, in
- eonnection with the foregoing functions, the exercise of that uuthority is not of a merely

rou'_tine or clerical natpre,i‘bdt réqu_i.t‘es _t.he use of independent judgment.

SEC.2. Section 3543 of the Governiment Code s amended to read:

3543. (a) Public school employees shall have the right to form, join, and participate in the
activities of employee organizations of their own choosing for the pwrpese of representation
on all matters of employer-employee relations, Public schogl employees * * * who-are in a
unit for which an exclusive representative * * * has béen * * * gelected, shall be required, as
a condition of continued employment, to join the recopnized employee organization or to pay
the'qr;za‘nizatiu’n a'fair share services fee, as required by Section 3546, . If a majority of the
members of 8 bargaining unit rescind that arrangement, either of the following options shall
be applicable: : ST . . :

{1) The recopnized employee organization may petition -for the reinstatement of the
arrangernent described in subdivision (a} of Section 3646 pursuant to the procedures in
paragraph (2) of subdivision (d) of Section 3546, e

(2) The employees may negotiate either of the two fortne of grpanizational security
desc:r_ibed in subdivigion (i) of Section 3540.1. - -

4990 ' fdditions or cha:_me's indicated by undacline; deletions 'hy__asterisks e

g
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1999-2000 REGULAR SESSION . B Ch. 893, § 1 .

nrgamzahcm 8. fnu- ghare service fee, and would make conformmg thanges “in. related
pmmlans E

“The.'bill would- establish ‘a procedure for- employees to petmon for the rescission or
rematatement of this form of arrangement, would provide that the cost of conducting the
reacigsion’ election would be borne by the Public Employment Relations Board and that the
" cost of a reinstitement election would be horne by the petitioning party, and would require
the élection for réinstatement to be conducted at the worksite by secret ballot.

The bill would also provide that if the arrangerent is rescinded, employees could choose to
negotiaté either of the 2 forms of organmamonal security perm1tted under existing law. The
bill would require the employer to remain neutral in an election to reseind that arrangement
and would prohibit the employer from participating in any such election conducted under
those prowsmns unless required to do so by the Public Employee Labor Relations Board. By
requu'mg the employer to participate in the election 1f required to do so by the board the bill
would impose a stabe-mandated local program;

- (2 Exlstlng law requires employees of the ‘California State: Umvemty and employees of
the University of- Cahforma, other than faculty of the University. of Califérnia who are:eligible
for membership in the Acadermc Senate to either join the employee organization or to pay
the organization a fair shaie 8ervice fes.” Existing law establishes a procedure for employees
to petition for rescission or reinstatement of this form of organizational security, and provides
that the cost of conducting:an election to rescind or reinstate.that organizational security
arrangement be borne by the petitioning party.

This bill would instead réqiiire the Public Employment Relatmns Board to bear. the eost of
conducting an election te reséind that arrangement,

The Califorriia Constitutionl -requires the- state to retmburse local agencies and school
districts for certain costs mandated by the.state, .Statutory provisions-establish procedures
for making that reimbursement, including-the creation of:a Stata Mandates Claims Fund to
pay the costs of mandates that do not exceed $1 000 co0 statevmde and other procedures for
claims whose statewide costs exceed $1,000,000.. -

This bill would provide that, if the Commlssmn on State Mandates determines that the bill
containg costs mandated by the state, reimbursement for those costs shall be made pursuant
to these stat:ubory prowswns

The people of the Sta!,e of California do enact as follows:

SECTION 1. BSection 3540.1 of the Government Code is amended to read:
3540.1. As used in this chapter:

(a) “Board” means t.he Public Employment Relatlons Board created pursuant to Section
3b41.

(b) “Certified organization” or “certified employee orgamzatlon means an orgamzatlon
which has been certified by the board as the exclusive representative of the public school
employees in an appropriate unit after a pruceedmg under Articie b (commencmg with
Section 3544).

{c}. "Confidential employee” means any employee who, in the regular course of his or her
duties, has access to, or possesses information relating to, his or her empluye1 s employer-’
emp]oyee ralations, .

.{d) “"Employee organization” means any orgam'iatmn whlch 1nc1ude=; empluyeeq of a.public
schiool employer and-which has as:one of its:primary purpeses representing thore employees
in their relations with that publie sehool employer. “Employee organization” shall also include
any person such an organization authorizes to act on ita behalf.

(&) "Bxclusive representative” means the emplnyee orgunization recognized or certified as
the exclusive negotiating representative of’ certificated or clagsified employees in' an appropri-
ate unit of a pubhe school employer.

(f) “Impasse” means that the parhes to a dispute over matters w1t,hm the scope of
representation have reached a point in meeting and negotiating at whlch their differénces in
pasitions are so substantial or prolonged that future meetings would bt futile.
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) Any employee may at any time. ‘present grievances to his or_her employer, and have
such grievances adjusted, without the intervention of the exclusive repr e representative, as long as
the adjustment is reached prior to arbitration pursuant to Sections 3648.5, 3548.6, 3648.7, and
3548.8 and the adjustment is not inconsistent with the terms of a written agreement then in
effect; provided that the public school employer shall not agree to a resolution of the
grievance until the exclusive representamve has received a copy of the grievance snd the

: prnposed resolution and has been given the opportunity fo file a response.

SEC. 8. ‘Section 3546 of the Government Code is repealed.
SEC. 4. Section 3646 i is added to the Govemment Code, to read:

36486, (a) Notwithstanding any other provnswns of law, any pubhc school employee who is
in a unit for which an exclusive representative has been selected pursuant to this chapter
.shall be required, 2s.a condition of continued employment, either to join the fecognized
employes organization or to pay the organization ‘a fair share service-fee. The amdunt of the
fee-ghall not exceed the dues that are paydble by members of the employee mgamzatmn, and
" shall eover the cost of negotiation, contract administration, and other activities of.the
employee organization that are germane to its functions as the'eXelusive bargaining represen-
tative. Upon. notification to the employer by the exclusive representative, the amount of the
fee shall be-deducted by the employer from the wages or salary of the employee and pald to
the employee organization..
(b} The costs covered by the feé under this section may mc}ude, but shall not necessanly be
liftiited to, the cost of lobbying dctivities designed to foster collective bargaining negotiations
and contract administration, or to secure for the represented employees advantages in wages,
hours, and other conditions of employment in addition to those secured through meeting and
nego’matmg with the employer. -

{c) The arrangement described ‘in subdivision- (a) sha]l remain in effect unless it is
reseinded pursuant to subdivisioni-(d). The employer shall remain neutral, and shall not
partlmpate in any election conducted under this section unless required to do so by the board.

(d)(1) The a.rrangement ‘deseribed in subdivision (a} may bé féscinded by a majority vote of
all the employees in the nepotiating unit subject to that arrangement, if a request for a vote is
supported by a petition contammg 30 percent of-the employees in-the negatiating unit, the
signatures are obtained in ofie académic year. There shall not be more than one vote taken
during the term of any collective bargaining agreement in effect on or after January I, 2001.

{2) If the arrangement described in subdivision {a) i8 rescinded pursuant to paragraph (1),
a majority of all employees in the nepotiating unit may request that the arrangement be
reinstated. That réquest shall be sitbmitted to the board along with a petition containing the
signatures of at least 30 percent of the. employess in the negotxatmg umt.. The vote shall be
conducted at the worksite by secret ballot, and shall be conducted no sooner than one year
after the rescission of .the arrangement under this subdwlsmn )

(3) If the board determines that the appropriate number of pignatures have been collected,
it shall conduct the vote to rescind or remst.ate in a manner that it shall prescribe in
accordanee with this subdivision. - e

(4) The cost of conducting an election under thls qubdmsmn to reinstate the organizational
security arrangement ghall be borne by the petitioning party and the cost of conducting an
election to rescind the arrangement shall be borne by the board.

SEC. 5. Section 3583.5 of the Government Code is amended to read:

3583.5. (a)(1) Notwithstanding any other provision of law, any employee of the California
State University or the University of California, other than faculty of the University of
California who are éligible for membership in the Academic Senate, who is in a unit for which
an exclusive representative has been selected pursuant to this chapter, shall be required, as a
condition of continued employment, either to join the recognized empioyee organization or ta
pay the organization a fair share service fee. The amount of the fee shall not exceed the dues
that are, payahle by memhers of the emplnyee organization, and shall cover the cost of
nepotiation, contract administration, and other activities of the employee orgunizution that are
germane to its functions as the exclusive bargaining representative. Upon notificatinn to the
employer by the exclusive representative, the amount of the fee shall be deducted by the
employer from the wages or salary of the employee and paid to the employee organization,
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{2) The costa eovered by the fee under this section may mclude, but shall not necessanly be
limited to, the cost of lobbying activities designed to foster collective bargaining, negotiations
and contract administration, or to secure for the repr esem:ed employees advantages in wages,
hours, and othgr conditions of. employment in addition to those secured thruugh meetmg and

conferring with the higher educatwn employen _ i

(b) The organizational seeurity arrangement desmbed in subdivision (a)“shall remain in
effect unless it is reseinded pursuant te subdivision (¢). The higher edication’ employer shall
remain neutral, and shall not pmticipate in any election conducted under this section. unless
required-to do-so by the baard.

(e){1) The organizational security arr angementldescmbed in subdmsmn (a) may be rescmd- ’
edl by a majority vote of all the employees in the.negotiating. unit subject to that arrangement,
~ if a request for a vote is supported by a petition containing the ‘signatures .of at least 30

percent-of the employees-in the negotiating unit, the signatures are obtained in one academic
yéar * * *: There shall not be more than one vote taken during the term of any
memorandum of understanding in effect on or after January 1, 2000,

@ if the orgapizational security arrangement described in subdivision (a).is rescinded
pursuant to paragraph (1), a majority of all the employees in the negotiating unit may request
that the arrangement be reinstated. That request shall be submitted to the board along with
a petition containing the- signatures of :at least 30 percent of the employeés in the negotiating
unit. The vote shall be conducted at the worksite by secret ballot, and shall be conditeted no
sooner than one year. after the rescission of the organizational seeu.nty arrangement under
this subdivision.

{3 If the board determines: thet the appropnate number of mg'natures hdve been coligeted,
it shall conduct the vote-to rescind or reinstate.in.2 manner that it shall prescribe in
accordance with this subdivigion.

(4) The cost of conducting -an-election under t}us subdivision t.n" * * % reinstate the
org'amzamonal security arrangement shall be borne by the petitioning party, and the cost of
conducting an election to reseind the arrangement shall be borne-by the hoard.

8EC.-6. Notwithstanding Section 17610 of the Government Code, if the Commission on
State Mandates determines that this act containg costs’ tnandated by the state, reimbursement
to local apencies and achool’ districts for those costs¥shall be-made pursuant to Part 7
(eommencing ‘with Section 17500) of Division 4 of Title 2 of the- Government Cede. If the
statewide cost of the claim for reimbursement does not exceed one million dollara ($1 000 ,000),
reimbursement shall be made from the State Mandates Claims Fund.
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sentative was recognized or certified, and the effective date and the expi-
ration date of any current agreement covering employees in the estab-
lished unirt:

{(4) A concise statement setting forth support of or opposmon to the
unit proposed by the request.
NOTE: Authority cited: Section 3541.3(g}), Government Code. Reference: Sec-
tions 3541,3(a), 3544 and 3544.1(b), Govemnment Code,

HisTORY

1. Editorial comection of NOTE filed 9-20-82; effective upon filing pursuant to

Governmerit Code Section 11346.2(d) (Register 82, No. 19),
2. Qme:)dment of subsection (a) filed 12-29-88; operative 1-28-89 (Register 85,

0. &),

- 3. Repealer of subsection (c) filed 1--25-93; operative 2-27-95 (Register 95, No.
4), :

Subchapter 2. Organizational Security
Arrangements

§ 34000, Emplnyef Request.

NOTE: Authority cited: Section 31541.3(g), Government Code. Refsrence: Section
3546, Government Code.
HISTORY
1. Amendment filed 6-18—80; effective thinieth day thereafter (Register 80, No.
25). For prior history, see Regxst:rs 76, No. 13 and 76, No. 31.

2. Repealer of chapter 2 (section 32900) and renumbering and amendment of chap—
Iex 4 (articles 12, sections 3400034040, not consecutive) to chapter 2 (articles
1-2, sections 34000-34040, not consecutive) filed 9-20~82; effective upon fil-
ing pursuant lo Government Code section 11346.2(d) (Reglstcr 82, No. 39). For
prior history, see Registers 78, No. 42; 78, No. 27; and 78, No. 11,

3. Amendment fled 10—10—85. effective thirticth day thereafter (Register RS, No.
41). '

4. Amendment of subgection (a) and NOTE md new subsection (c) ﬁled 6-3-94;

tive 7-35-94 (Register 94, No. 22).
;5. chcgz of former article 1 (sections 34000-34010), rcpealer uf section and

nt of Notz filed 1-3-2001 as an emergency; operative 1-1-2001
(Register 2001, No. 1), A Certificate of Compliance must be transmitted to OAL

by 5-1-2001 or emergency lanpuage will bc repealed by operation of law on
the following day.

§34010. Employee Vote.

NOTE: Authority cited: Section 3541.3{g), Government Code. Reference: Section
1546(a), Government Code. ‘
HisTory

l. Amendment of subsection (b) filed 7-10-78 as an emergency; effectjve upon
fiing (Register 78, No. 28).

2. Reinstatement of subsection (b) as it existed prior to emergency amendment
%G%J 7-13(:)3—78 . by operation of Section 11422.1(b), Government Code {Register
0. 33)

3. Amendment filed 1-15-80 as an emergency; effective upon filing (Register 80,
No. 3), A Certificate of Compliance must be filed within 120 days or :m:rgcncy
language will be repzaled on 5-15-80.

4, Cenificate of Compliance tmnsrmu:d 10 OAH 5-15-80 and filed 5-21-80
(Register BO, No, 21).

5. Ar?cudmr.m filed 6-18-8B0; effcctive thirtieth day lhe.nnftcr (Register B0, No.

6 Amendment filed 9-20-82; effective upon filing pursuantto Government Code
- o, i1346,2(d) (Register 82, No, 39),

ed 1-3=2001 as an emergency; operatve 1-1-2001 (Register 2001,
ertificate of Compliance must be transmitted o QAL by 5-1-2001
or € ergency language will be repealed by operation of law on the following
day.

Article 1. Rescission of Organizational

Security Arrangement

§ 34020, Employee Petition.

{a) A group of employees in an established unit may file with r,hc re-
gional office a petition to rescind an existing organizational security ar-
rangemenlt pursuant to Government Code Section 3546(d).

(b) The petition shall be filed utilizing forms provided by the Board
and shall be signed by an authorized representative of the gmup of em-
ployees.
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(c) Proof that at least 30 percent of the employees in the unit desire a
vote to rescind the existing organizational security arrangement shall be
filed with the regional office concurrent with the petition. Proof of sup-
port shall conform to the requirements of Section 32700(b) {c), (eX3),
(©) and (g). '

{d) Service of the petition, excluding the proof of at least 30 per
support, and proof of service pursuant to Section 32140 are regnired.

NOTE: Autherity cited: Section 3541.3(g), Government Code. Reference: Section
3546(d), Government Code.

- HisTOrY
1. %Tcndmcnt filed 6-18-80; effective thinieth day theresfter (Register B0, No.

2. Amendment filed 9-20-82; effective upon filing pursuant to Gov:rnm:nt Code
Section 11346.2(d) (chu»:u:r 82, No. 39).

3. Amendment of subsection (¢} filed 4-12-2000; operative 5—12—2000 (Register
2000, No. 15).

4. Renumbering of former article 2 to new article 1 (sections 34020-34040),
amendment of subsections (a) and {c) and mmendment of NOTE filed 1-3-2001
28 an emergency, operative 1-1-2001 (Register 2001, No. 1). A Cernificate of
Compliance must be transmitted to QAL by 5-1-2001 or emergency language
will be repealed by operation of law on the following day.

§ 34030. Board Determination Regarding Proof of Support.
(a) Within 20 days following the filing of fhe petition to rescind an or-
panizational security arrangement, the employer shall file with the re-
gional office an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the peti-
tion as of the last date of the payroll perod immediately preceding the
date the petition was filed, unless otherwise directed by the Board,

(b) If after initial determination the proof of support is insufficient, the
Board may allow up to 10 days to perfect the proof of support.

(c) Upon completion of the review of the proof of support, the Board
shall inform the parties in writing of the determination as to sufficiency
or lack thereof regarding the proof of support.

NOTE: Authority cited: Section 3541.3(g), Government Code. Reference: Section
3546(d), Government Code. .
1. ?S?mmm filed 6-18-80; cffective thirtieth day thereafter (ch]stcr 80, I

2. Amendment filed 9-20-82; effective npon filing pursvant to Government Code
Section 11346.2(d) (Register 82, No. 39).

3. New subsection {b), subsection releftering and amendment of NOTE fiicd
1-3-2001 as an emergency; operative | ~1-2001 (Register 2001, No. 1). A Cer-
tificate of Compliance must be transmitted to OAL by 5-1-2001 or emergency
language will be repealed by operation of law on the following day.

§ 34035. Empioyee Vote.

(a) Provided the rescission pettion is timely and properly filed pur-
suant to this Articie 2, and the proof submitted in support of the petiiion
is determined to be adequate pursuant to Section 34030, arescission elec-
tion among the employees in the established unit shall be conducted un-
der procedures established by the Board, and in accordance with eleclion
procedures described in these regulations.

(b) The orgenizational security provision shall be rescinded if a major-
ity of the empioyees in the negotiating unit covered by the provision vote
to rescind the provision.

NOTE: Authority cited: Section 3541 .3(g), GovemrncnlCode. Referenc- Section
3546(b), Government Code.

HisTORY

HISTORY

1. New section filed 6-18-80; effective thirtieth day thereafier (Register 80, No.
25).

2. Amendment filed 9~20-82; sffective upon filing pursuant to Govermment Cade
Section 11346.2{d) (Register 82, No. 39),

§ 34040, Barto Rescission.

The Board shall dismiss any petition to rescind the existing organiza-
tional security arrangement if the results of a prior election concernin
an crganizational security arrangement in the same unit were cemﬁed‘
the Board during the term of the written agreement in effect at the u

the petition was filed.
NOTE: Authority cited: Section 3541.3(g), Govemment Code. Reference: Scetion
3546(d). Government Code,

Regiter 2001, No. 1 1-5-2001
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HIS'TOIi.Y .
1. Amsndment fled 6-18-80; effective thirtieth day thereafter (Register 80, No.

25). . .
2. Editorial comrection of NOTE filed 9-20-82; effective upon filing pursuanl to
Government Code seetion 11346.2(d) (Register 82, No. 39).

No. 22). . .

; A.mem‘!)ment of section and NOTE filed 1-3-2001 &S an emergency, operative
1-1-2001 {(Register 2001, No, 1). A Cenificate of Cu:_nplianu must be trens-
mitted to OAL by 5-1-2001 or emergency language will be ropealed by opare-
tion of law on Lhe following day. :

.. Amendment of section and NoTE filed 6-3-94; operutive 7-5-94 (Register 94,
4

Articie 2. Reinstatement of Organizational
Security Arrangement

§34050. Petition. '

() The recognized employee organization of an established unit may
file with the regional office & petition to reinstate an organizational secu-
rity provision that was rescinded by employee vole pursuant to Article
1 of this subchapter. ' :

(b) The petition shall be filed utilizing the form titled BERA Fair Share
Fee Reinstatement Petition (PERB-2320 (1/01)} and shall be signed by
an authorized representative of the employee organization,

(c) Proofthat at least 30 percent of the employees in the unit desire to
reinstate the orgenizational secerity provision shell be filed with the re-

gional office concurrent with the petition. Proof of support shall conform -

to the requirements of Section 32700(b), (c), (=)(3), (D) and (g).
(d) Service of the patition, excluding the proof of at least 30 percent
support, and proof of service pursuant to Section 32140 are required.

NOTE: Authortty cited: Section 3541,3(g), Govemment Code. Reference; Sec-
tiona 3543(a)(1) and 3546(d), Govermnment Code.

History

1. New article 2 (sections 34050-340635) and section filed 1-3-2001 as an emer-
gency; operative 1-1-2001 (Register 2001, No. 1), A Centificate of Compliance
must be transmitted to OAL by 5-1-2001 or emergency language will be re-

.p:alcd by operation of law on the following dey,

§ 34055, Board Determination Regarding Proof of Support.
(=) Within 20 days following the filing of the petition to reinstate an
" orgenizational security provision, the employer shall file with the region-
al office an alphabetical list containing the names and job titles or classi-
fications of the persons employed in the unit described in the petition as
of the last date of the payroll period immediately preceding the date the
petition was filed, unless otherwise directad by the Board. .

(b) If after initial determination the proaf of support is ingufficient, the
Board may allow up to 10 days to perfact the proof of support.

{c) Upon compietion of the review of the proof of support, the Board
shall inform the parties in writing of the determination as to sufficiency
or lack thereof regarding the proof of support. :

NOTE: Authority cited: Section 3541.3(g), Govemment Code. Reference; Sec-
lions 3543{a)(1) and 3546(d), Government Code, )

. HisTORY
- New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register
2001, Ne. 1). A Certificate of Compliance must be ransmitted to QAL by

3-1-2001 or emergency langiuage will be repeaied by operation of law on the
following day. :

§ 34060. Employee Vote. :

(a) Provided the reinstatement petition is timely and properly filed pur-
suant to this Article 2, and the proof submitted in support of the petition
is determnined to be adequate pursuant to Section 34055, an election
among the employees in the established unit shall be conducted.

(b) The election shall be conducted in accordance with election proce-
dures described in these regulations.

(c) The orgenizational security provision shall be reinstated if 8 major-

of all the employees in the nzgotiating unit eovered by the provision
te to reinstate the provision,

OTE: Authority cited; Section 3541.3(g), Govemnment Code. Reference; Sec-

tions 3543(a)(1) and 3546(d), Government Code,

emment Code,

HISTORY

1. New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register
3001, No. 1). A Certificate of Complience must be transmitted to OAL by
5-1-2001 or emergency language will be repealed by operation of law on the
following day.

§ 34065. Bar to Reinstatement Petition.

The Board shall dismise any petition {o reinstate an organizational se-
curity provision if the results of an election concerning the organizational
security provision in the same unit were certified by the Board within the
12 months immediately preceding the filing of the petition, .
NOTE: Autherity cited: Section 3541.3(g), Government Code. Reference: Sec-
tons 3543(e)(1) and 3546(d), Government Code,

HIsTORY
1. New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register

2001, No. 1). A Cenificate of Comgpliance must be transmitted to OAL by

5-1-2001 or emergency lenguage will be repeeled by operation of law an the

following day. - :

Subch