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STATE OF CALIFORNIA _ ARNOLD SCHWARZENEGGER, Governar

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACTAMENTC, CA 95814
(916) 323-3562
_1B) 4450278
E-mall: csminfo@csm.ca.gov

March 26, 2004

. Mr, Keith Petersen ..
SixTen and Associates
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision
Integrated Waste Management, 00-TC-07
Santa Monica and South Lake Tahoe Community College Districts, Co-Claimants
Public Resources Code Sections 40148, 40196.3, 42920-42928
Public Contract Code Sections 12167 and 12167.1
Statutes 1999, Chapter 764; Statutes 1992, Chapter 1116
Manuals of the California Integrated Waste Management Board

Dear Mr. Petersen:

The Commission on State Mandates adopted the attached Statement of Decision on

March 25, 2004. State law provides that reimbursement, if any, is subject to Commission
approval of parameters and guidelines for reimbursement of the mandated program; approval of
a statewide cost estimate; a specific legislative appropriation for such purpose; a timely-filed
claim for reimbursement; and subsequent review of the claim by the State Controller’s Office.
Following is a description of the responsibilities of all parties and the Commission during the
parameters and guidelines phase.

» Claimant’s Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code section 17557 and California Code of Regulations, title 2, sections
1183.1 et seq., the claimant is responsible for submitting proposed parameters and
guidelines within 30 days of the adoption of the Statement of Decision, or by
April 26, 2004. See Government Code section 17557 and California Code of
Regulations, title 2, sections 1183.1 et seq. for guidance in preparing and filing a timely
submission.

» Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. All recipients will be given an
opporfunity to provide written comments or recommendations to the Commission within
15 days of service. The claimant and other interested parties may submit written
rebuttals. (See Cal. Code Regs., tit. 2, § 1183.11.)
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o Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and all comments, Commission staff will recommend the adoption of the
claimant’s proposed parameters and guidelines or adoption of an amended, modified, or
supplemented version of the claimant’s original submission. (See Cal. Code Regs., tit. 2,

e, §118302) L e e g
Please !c':ontag_:t_ Tina Pdo_]s at (916) 323-8220 if you have any questions.
Sincerely, : '

' PAULA HIGASHI
Executive Director

Enclosure: Adopted Statement of Decision

NHANIE ONDRIOM ss\sodadopttr.doc
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
- IN'RE TEST CLAIM ON: “ ..~ " No. 00-TC-07
Pubhc Resources Code Sections 40148, | Integrated Waste Management
223234 2492295204 2492292 1 v 24;29722’ ‘?3335 g | STATEMENT OF DECISION PURSUANT TO
ik .| .GOVERNMENT CODE SECTION 17500 ET

f;ﬂljél; ?ontract Code Sections 12167 and | SEQ.; C ALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
Statutes 1999, Chapter 764 Statutes 1992 CHAPTER 2.5, ARTICLE 7

Chapter 1116; - | (4dopted on March 25, 2004)
State Agency Model Integrated Waste
Management Plan (February 2000);
Conducting a Diversion Study — A Guide for
California Jurisdictions (September 1999);
Solid Waste Generation, Disposal, and
Diversion Measurement Guide (March
2000); Waste Reduction Policies and
Procedures for State Agencies (August
1999).

Filed on March 9, 2001,

By Santa Monica and South Lake Tahoe
Community College Districts, Co-claimants

STATEMENT OF DECISION

The attached Statemcnt of Decision of the Commission on State Mandates is hereby adopted in
the above- entitled matter.

Mot Weohos  8-z0-04

PAULA HIGASHI, é(ccutwa Director Date
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BEFORE THE:
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

. IN RETEST CLAIM ON: -

" Public Resources Code Sections 40148
40196. 3 42920, 42921, 42922, 42923,
42924, 42925, 42926, 42027, and 42928;
Public Contract Code Sections 12167 and
12167.1;

Statutes 1999, Chapter 764; Statutes 1992,
Chapter 1116;

State Agency Model Integrated Waste
Management Plan (February 2000);
Conducting a Diversion Study — A Guide for
California Jurisdictions (September 1999);
Solid Waste Generation, Disposal, and
Diversion Measurement Guide (March
2000); Waste Reduction Policies and
Procedures for State Agencies (August
1999).

Filed on March 9, 2001,

By Santa Monica and South Lake Tahoe
Community College Districts, Co-claimants

No. 00-TC- 0’}’
Integrated Waste Manag’ement

STATEMENT OF DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500 ET
SEQ.; CALIFORNIA CODE OF |
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

| (Adopted on March 25, 2004)

STATEMENT OF DECISION -

The Commission on State Mandates (Commission) heard and decided this test claim during a -
regularly scheduled hearing on March 25, 2004. Keith Petersen appeared on behalf of claimants,
Santa Motiica and South Lake Tahoe Cominuiity College Districts. Deborah Borzélleri and
Trevor O’Shaughnessy appeared on behalf of the Integrated Waste Management Board. Michael
Wilkening appeared on behalf of the Department of Finance (DOF).

The law apphcable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code scctmn

17500 et seq., and related case law.

The Commission adopted the staff analysis at the hearing by a vote of 5-0.

“ -]
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BACKGROUND

Test claim leglslatlon The test claim legislation’ 1equ1res each “state agency,“_ defined to
include community colleges,’ to develop and adopt, in consultation with the Board, an integrated
waste management plan. The Board is required to develop and adopt a model integrated waste
management plan by February 15; 2000, and if the community college does not adopt one, the
_ Boa:d’s model plan will' govern the community col]ege

_ Each communlty college is also reqmred to dwert at least 25 pelcent of generated sehd waste by, .

January 1, 2002, and at least 50 percent by January 1, 2004. The test claim Jegislation includes a
process by which, upon request, the Board may estabhsh an alternative to the 50-percent
requirement, and a separate process by which the Board may grant one or more time extensions
to the 25-percent requirement. These sections sunset on January 1, 2006.

When entering into a new lease or renewing a lease, the test claim legislation requires a
community college to ensure that adequate areas are provided for and adequate personnel are
available to oversee collection, storage.and loading of recyclable materials in compliance with
requirements established by the Board.

Any cost savings as a result of the integrated waste management plan are to be redirected, to the
extent feasible, to the community college’s integrated waste management plan to fund plan
implementation and administration costs, in accordance with sections 12167 and 12167.1 of the

: Pubhe Resources Code sectmns 40148 40196. 3 42920, 42921 42922 42923 42924 42025,
764; Statutes 1992 chapter 1116; Staie Agency Model Integrated Waste Mcmcigémenr Plan
February 2000 Conducrmg a Diversion Study — A Guide for California Jurwa’lcz‘zons, September
1999; Solid Wasre Generation, Disposal, and Diversion Measurement Guide, March 2000;
Waste Reduction Policies and Procédures for State Agencies, August 1999, Note: Clalmants did
not plead Public Resources Code section 41821.2, even though it was added by Statutes 1999
chapter 764. Thus, staff makes no ﬁndmgs on section 41821.2.°

" “State agency” is “every state offlce department division, board, comm15510n or other
agency of the state, mcludmg the Cahforma Cormnumty C‘olleges aud the California, State
University. The Regents of the University of California are. encouraged to unplement this
division (Pub. Resources Code, § 40196.3).

“Large state facility” is “those campuses of the California State University and the California
Community Colleges, prisons within the Department of Corrections, facilities of the State
Department of Transportation, and the facilities of other state agencies, that the board
determines, are primary campuses, prisons, or facilities.” (Pub. Resources Code, § 40148).

? Community colleges are the only local government to which the test claim legislation
applies. Community college is used interchangeably with “state agency” or “large state
facility” (the language of the test claim statute) in this analysis. '

4 “Diversion means activities which reduce or eliminate the amount of solid waste from solid .
waste disposal...” (Pub. Resources Code, § 40124).

©
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Public Contract Code. Each state agency is required to report annually to the Board on its
progress in reducing solid waste, with the report’s minimum content specified in statute.

" The Public Contract Code provisions of the test claim legislation require revenue received from
_ the community college’s integrated waste management plan to be depos1ted in the Integrated

- Waste Management Account at the Board.. After July 1, 1994, the Board is authorized to spend
- the revenue upon appropnatmn by the Leglslature to offset recycling program costs, Annual

“revenue under $2,000 is continuously appropnatcd for expenditure by state agencies and

: 'ulstltutwns, whereas anmial revenie over $2,000 is available for expenditures’ upon
appropriation by the Leglslature

The legislative h1story of Statutes 1999 chapter 764, (addmg the Publlc Resource Code

~ provisions of the test claim Ieg151at10n) cited a study by the Board that estimated state agencies
generate between 520,000 and 850,000 tons of solid waste (1 -2 percent of the state total)
annually. It further estimated that state agency-solid waste diversion hovers around 12 perc’ént,
well below the statewide Tocal gbvérhrﬁéii"t" av'érﬁge’c"i'f 33 percent. The Legislative Analyst's
Office (LAO) estimated that the diversion rate of state facilities was between 3.6 and’5.2 perccnt
in 1997. Both the Board and LAO concluded that the low divefsion tates of staté agéncies may
be haying a significant, adverse effect on many local governments' waste diversion ratcs and thus
their ability to comply with a 50-percent solid waste diversion requnement by 2000.° (Thls local
requirement is not to be confused with the state agency requirement in the test claim.  Although
both ultimately call for a 50-percent diversion, they are distinct goals enacted at different times.)

The test claim legislation was based on a previous attempt by the same author to enact a state
agency waste. rcduchon _bi]l Assembly Bill No 705 (199?‘ 1998 Reg Sess ) whlch was Veto_ed

most st'e‘ité a geﬁﬁqi' 3
Wilson's 1991 _ _
pro grams) but most agencles had not 1mplemented a comprehenswe waste m nagement piau

Executive order W-7-91 applied to “state agencies,” which was-not defined.« However; it.did not:
apply to community colleges, as the last paragraph states: “FURTHER BE IT RESOLVED, that.
the University of California, State College systems, State Legislature and Constitutional Officers
are strongly encouraged to adopt similar policies to those outlined in this Executive Order. nl
[Emphams added | Commumty co]leges and the Cahforma State Umvermty make up thc state
college systems ‘cited in the ofder. Because these
colleges, wete “sttongly urged to adopt similar pollcles ” the executwe order dld not apply to fiat
them.

3 Assembly Floor Analyms Concurrence in Senate Amendments Analysis of Assembly B1]1
No. 75 (1999 — 2000 Reg. Sess.) as amended Sept. 7, 1999.

5 Assembly Committee on Consumer Protection, Governmental Efficiency, and Economic
Development, Analysis of Assembly Bill No. 705 (1997-1998 Reg. Sess.) as amended

April 2, 1997. There is a reference to the executive order in Public Resources Code section
40900.1, subdivision (c).

7 Governor’s Executive Order No. W-7-91 (April 2, 1991).

o
=
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Integrated Waste Management: Article XI, section 7 of the California Constitution authorizes
a county or city to make and enforce within its limits all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws.

In 1989, the Legislature enacted the Cahfomla Integrated Waste Management Act (Stats 1989,

ch. 1095), declaring that the responsibility for solid waste management is shared between the

state and local govelmnents and calling for cities and counties to divert 25 percent of their waste -
by 1995, and 50 percent by 2000. In the act; the Leglslature fourid there “is no coherent state .
.. policy to ensure that the state’s solid waste is managed in an efféctive and enmronmentally
sourid manner for the remainder of the 20" century and beyond. "8 The goal was “an effectwe
and coordinated approach to the- safe management of all solid waste generated W1th1n the state .
and... design and implementation of local inte grated waste management plans,” The act. created
the Board, ' and outlined its powers and duties.'" The act also required cities and counties to |
prepare mtcg‘rated waste management plans to include source reduction and’ recyc!mg
elements.'? The cities and counties have fee authority for piepanng, adOptm g and mlp]ementmg
the mtegrated waste management p]ans

Clalmants’ Posmon e

Claimaiits conténd: that the test: clalm leglsla‘uon constltutes a reimburs ablc state mandated
program pursuant to-article XIII B, section 6 of the California Constitution and Government
Code _'séc‘tioﬁ" 17514, Claimants seek reimbursement forlabor, materials and supplies, travel,
data processing services and software, contracted services and consultants, equipment and capital
assets, staff training, and student and public awareness training for cornmumty colleges to
xmplcment thc fel]owm g, activities:

° Develop and adopt, on or before July 1, 2000, an integrated waste management plan that will
reduce solid waste, reuse materials whenever possible, recycle recyclable materials, and
_procure products w1th recycled content pursuant fo the general policy statement issued by the
“Board in its executive order entitled “Waste Reduction Policies and Procedures for State
.:Agenmes” (August 1999).

° Submlt on or before July 15,2000, an adopted integrated waste management plan to the-
Board. According to the Board’s Model Integrated Waste Management Plan, the plan would
include comipletion of prescribed information forms, a list of facilities, a worksheet for
reporting pto gress of waste reduction and recycling programs, and a questionnaire regardmg
the college § mission statement, waste stream and waste diversion activities.

¥ Public Resources Code section 40000, subdi_vision ().

? Public Resources Code sections 40001, 40052 and 40703, subdivision (c).
10 public RegcurCes Code s_ection 40400 et _éeti.

1 public Resources Code section 40500 et seq.

2 public Resources Code sections 40900 - 40901 et seq.

" Public Resources Code section 41900 et seq.

Adopted Statement of Decision
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Provide addltmmd information and clarification to the Board to brmg the plan to the level
needed for approval '

_ Accept and be govemed by the mode] integrated waste management plan prepared by the
Board ‘n the event one is not submltted by J uly'15, 2000 and approved byJ anuary 1, 2001.

. Des1gnate and pay at least one person as a sohd waste reduc’non and recycling coordmator
“who is responsible for unplementmg the mtegrated waste managemcnt plan and servingas -
. 11alson to other state agencles and cecrdmators e Ol RO

Devel op, 1mp1ement and maintain source teduction, recycling and composting actlvmes that
divert at least 25 percent of all solid waste generated on campus from landﬂll dlsposal or
transformatmn fac111t1es by J anhary 1,2002.

Request one or more. extensmns of time to comply with the 25 Jpercent reqmrement by. .
January 1, 2002, in the event the community college finds it necessary In, accordance with
the request, create and maintain records to present substannal ewdence (1) that the .
community college is making a good faith effort to impl ement the programs in its mtegrated
waste management plan, and (2) that would permit the community college to ‘Submit 4 Plan of
correction that demonstrates it will meet the requirements before the time extension expires, -
providing a date before the extension expires when the requirements will be.met; identifying
existing programs that will be modified, and identifying any new programs that' will be
implemented:and the means by which these programs will be funded; - i

Develop, lmplement and maintain source reduction, recychng and compostmg actlvltles T,hat
divert at least 50 percent of all solid waste generated on campus from landfill dlsposal or
transformatlon facilities by J anuary 1 2004 . T

-u_l_'__._: ki

}anuary 1, 2004 m the. event the commumty college finds it necessary In T aﬁce w1t11
the request create and maintdin records to ‘present substantial evldence (1)'that the
community college is making a good faith effort to implement the programs in its integrated
waste management plan, and has demonstrated progress toward meeting-the alternative
requirement as described in its annual reports to the Board; (2) as to why the community
college has been unable to meet the 50-percent diversion requirement despite.implementing
its plan;-and (3) that the alternative source reduction, recycling and composting requirement
requested represents the greatest diversion amount the community college may reasonably
and feasibly achieve.

Ensure that adequate areas are provided and adequate personnel are available to oversee
collection, storage, and loading of recyclable materials when entering into or renewing a
lease.

Submit an annual report to the:Board summarizing progress in reducing solid waste, to
include at a minimum the following: (1) calculations of annual d1sposa1 reduction;

(2) information on changes in waste generated or dzsposed of; (3) suminary of progress in
1mplementmg the integrated waste management plan; (4) extent to which local agency
programs or facilities for handling, diversion, and disposal of solid waste will be used;

(5) summary of progress if a time extension was granted; (6) summary of progress towald an

Adopted Statement of Decision
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alternative requuement if one was granted; (7) other information relevant to compliance with
section 42921."

e  Comply with regulatlons when adopted by the Board and follow specified cnterta in applymg
for reductions or extensmns to mdmdual plans

e Develop, implement and mamtam an accounting system to enter and track source reductwn, T S

“recycling and-composting activities; the ¢osts of those activities; and proceeds from the sale
of any recycled materials, and other accounting systems which will allow making annual

reports and determmmg savings, if any, ﬁom the source reductmn recycling and compostmg' g

act1v1t1es

In respondm g to. state. agency comments clalmants state that DOF’s comments are incompetent
and should be stricken from the record because they do not comply with section 1183.02,
subdivisions (¢)(1) and-(d) of the: Commission’s regulations. The first -fegulation_requires
comments to.be submitted under penalty of perjury, with a declaration that they are true and
complete to the bestof the represeéntative’s personal knowledge or information and belief, The
second regulation requires assertions or representations of fact be supported by documentary
evidence submitted with the state agency’s response, and authenticated by declarations under
penalty of per_]u.ry C]aunants also state that the hearsay statements do not come to the level of
comments in response fo the draft staff analys1s requestm g a recommendatton on their ob_} ection
and request to strike DOF’s comments from the record

Claimants respond to other state agency contentions (of DOF, the Board and Chaneellor S
Ofﬁce), comment on the draft staff ana]ysm and comment on the Beard S comments as d1scussed
in the anulyels

State Agency Positions -

Department of Flnance DOF eomrnents that community colleges are not required to develop
or'submit an integrated waste management plan, perform compliance reviews of the plan, be
go‘»‘/emed by the Board’s model plan, designate a solid waste reduction or recycling coordinator,
submit an annual report to the Board summarizing its progress; or comply with Board
regulations, for the following reasons, First, these requirements are solely for state agencies, and
- as such.do not apply to cemm i colleges, but only to the Cormnumty Colleges Chancellor S
Office. Moreover because am 'mtegrated Waste management plan would govern should the
community eollege dtstnet not submit or not have an approved plan, DOF argues that local
campuses do not have to develop, adopt or submit their own plan. But if the Comrmsswn
identifies this activity as state-mandated, DOF asserts that some of the activities pled by
claimants are one-time actlvmes

14 References in this analysis will be to the Public Resources Code unless otherwise indicated,

3 DOF’s cominents are not supported by “documentary evidence ... authenticated by
declarations under penalty of petjury sighed by persons who are authorized and tomipetent to
do so.” (Cal. Code Regs., tit. 2, § 1183.02, subd. (c)(1).) DOF’s comments, however, are
not relied on by the Commission, which reaches its conclusions based on its mdependent '
analysis of the statutes and facts supported in the record.

Adopted Statement of Decision
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DOF also states that the cost of any program would be minimized or eliminated because: (1)
savings from source reduction or increased revenue from recycling or selling compost, which
should be excluded from the community college’s costs; (2) sections 12167 and 12167.1 of the
Public Contract Code state that any revenue exceedmg $2 000 annual]y shal] be available to state
- agencies to offset recycling program costs. -DOF argues that these prav1s1ons do not apply to _
- community colleges, which therefore should be able to keep all recycling program revenues. (S) o
. The commuinity colleges may u1st1tute fees to offset admmtstratwe costs and state
 reimbursement. . : -

Regardmg ‘the source reductlon recyelmg and compostmg activities to divert 25 percent of solid
waste by January 1, 2002, and 50 percent by January 1, 2004, DOF states that these appear to be
state mandated because they apply to “large state faei.lit-ies” including community college- _
campuses. But DOF notes that the costs should be mitigated and perhaps eliminated due to the -
three reasons cited @bove. DOF makes the same-observation regarding the activity of ensuring
adequate areas and personnel for collection, storage and loading recyclable materials when:
entering into or renewing alease. DOF states that colleges already enter into-or renew leases, so
any costs should be minimal: =

Regardmg the actmtles 1e1ated to obtammg extensmns of ttme, fDOF argues that these do not

colleges should 1dent1fy the means for fundtng the progra_._.'s. As to the aenwtles e
seeking alternatives to the 50-percent goal, DOF agam ar gues that thils is authonzed but not "
required by the test.claim legislation. A O : &

Finally, DOF argties that the activities of developing, 'hnplerﬁiéﬁ-tiii'g"an& maintainifig an
accounting system to enter and track source reduction, recycling and composting is not state
mandated because an accounting system is already in place to record the financial affairs of a
community college (Ed. Code, § 84030 and Cal. Code Regs,, tit, 5, § 58303), .Howeyer, should.
the Commigsion find a rexmbulsable activity, DOF argues that costs would be minimized or
eliminated for the three reasons stated above.

DOF did not comment on the. draft staff analysis.

Callforma Iutegrated Waste Management Board The Beard ar' ’ _
legtslatlon does not contain 4 state-mandated relmbursable progra 1 cause commumty colleges -
have fee a.uthonty, pursuant to Edueatlon Code seetion ‘?0902 suf 1ent 10 pay for thenew
program of hlgher level of service. The Board observes that such a fee Would be nommal if
necessary at all, given the ability of recyclm g pro grams to recover eosts thron gh'sale of

recyclable materials, dlsposal cost avoidance and réuse of materials.

s that the test claifii

- The Board further argues that Government Code section 17556, subd1v1s1on (e) applles in that
the test claim legislation provides for offsettmg savings and additional revenue. The Board
argues that section 42925 of the Public Resources Code, as added by the test claim legislation,
shows intent by the Legislature that cost savings be redirected to the agency or college to fund. -
Implementatlon and administration-costs, The Board.also states, that the Public Contract Code,
provisions pled by claimants probably do not apply to community colleges, but even if they do,
pursuant to Public Resources Code section 42925, cost savings and revenue generation that result

from the program are to be directed back to the community college for ﬁmdmg nnplementatmn
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and administrative costs. According to the Board, avoiding disposal costs and reusing materials
that would otherwise be disposed of are other examples of cost avoidance that would occur under
the test claim legislation, :

The Board issued new comments in February 2004 relteratmg the alleged fee authonty of
comimiinity colleges. v -

- ~California Commumty Colleges Chanceﬂur 8 Office The Chance]]m s Office believes the -

A subject statutes result in a new pro gram for community colleges that result in reimburs able costs.
"~ The Chancellor s Office states that accordmg to Board staff, all campuses in the community -

colleges systém have filed the réports requu‘ed by Public Resources Code seéctions 40148, 42920,
et al. and aré nnplementmg Board executive orders. The Chancellor’s Office believes there may
be sormé offscttmg reveries zmd cost savmgs attribiitable to the mandate that will vary among
community college camptises and districts. However, it also believes that none of the exceptions
to “costs mandated by the state” in Government Code section 17556 would apply, as additional
revenues are unlikely to offset much of the costs of implementing the mandate.

COMMISSION F“IN’DIN‘GS"

The courts haye, found that article X1II B, section 6 of the Cahfomlla Constlmtlon reco 1izes

purpose is to preclude the state from s]:uftmnr finanicial responmbmty for carrymg out
govérnmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responmbxhh es because of the taxing and'spending limitations that articles XIII A and XIII B
impose. "8 A test claim statute or executive order. may impose a reimbursable state mandated
plogram if it orders or commands a local agency or school district to e,ngage in an activity or
task."” In addition, the required actlvlty or task must be new, constituting a “new program,” or it

must create a “higher level of service” over the previously required level of service.

' Article X1II B, section 6 provides: “Whenever the Legislature or any state agency mandates
a new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such
subvention of funds for the following mandates: (a) Legislative mandates . requested by. the local
agency affected; (b) Legislation defininga new crime or changing an existing definition of a
crime; or (c) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.”

'T Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.

'® County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

¥ Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for
nonpartlmpanon) do not trigger a state mandate and hence do not require reimbursement of

funds - even if the local entity is obligated to incur costs as a result of its d1scret1onary decision
to participate in a particular program or practice.” The court left open the question of whether
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The courts have defined a “program” subject to article XIIT B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a

- law that imposes unique requirements on local agencies or school districts to implement a state. -
policy, but does not apply generally to all residents and entities in the state.”’ To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared

. . with the legal requirements in effect unmcdlatsly before the enactment of the test claim

“legislation.” Finally, thc newly 1equ1rcci act1v1ty or increased level’ of sem ce must impose costs
mandated by the state 5

The Commission is vcsted w1th exc]uswe authonty to adjudmate dlsputes over thc existence of
state mandated programs within the meaning of article XIII B, section 6.** In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

eqmtable garnedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

This test claim presents the following issues:

¢ Is the test claim legislation subject to article XIII B, section 6 of the California
Constitution?

» Does the test claim legislation impose a new program or higher level of service on
community college districts within the meaning of article XIII B, section 6 of the
California Constitution?

e Does the test claim legislation impose “costs mandated by the state” within the meaning
of Government Code sections 17514 and 175567

non-legal compulsion could result in a reimbursable state mandate, such as in a case where
failure to participate in a program results in severe penalties or “draconian” consequences.
(Id., at 754.)

* County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar Unified
“School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
T1a5l, 17552.

2 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817; County of Sonoma
v. Commission on State Mandates, supra, 84 Cal.App.4th at page 1280.
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Issue 1: - = Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

The first issue is whethcr the test cia1m legislation appllBS to commumty colleges.
A. Do the test claim statutes. apply to community colleges?-

DOF argues that commumty colleges are not requ1rocl to perform many of the test claim
‘requirements that apply solely to “state agencies’ > becatise commumty colleges aré not state’

- -agencies, and as such are not moluded in the requirements. The test ¢laim leg151at1on contains

definitionssof “large state facility,” and “state agency.” Section 40148 defines “large state.
facility” to include “campuses of the ...community colleges,” so according to DOF; the only
mandated activities are those imposing requirements on large state facilities, Section 40196°s
“definition of “state’‘agency” does not reference campuses of the community colleges. Even
though the “state agenicy” definition references community colleges (plural), DOF believes the
reference applies to the Chancellor’s-Office because it is a state agency, as opposed toindividual
commumty collogo campuses; whlch are Jocal government entities. |

Claimatts respond that the plam meanmg of the statutory definition includes commumty
colleges, and agrees with the Chancellor’s Office that the test claitn leglslahon results in a new
program for community college:districts, As to DOF’s assertion that the definition of “state
agency’ only applies to:the Chancellor’s Office, claimants state that if that hacl been the .
Legislature’s intent, it could have said so.?*

The Commission disagrees: with DOF and finds that the test-claim legislation applies-to
community colleges. #If the terms of the statute are unambiguous, we: presume the lawmakers
meant what:they saidy and the plam meaning of the language governs.”?

The cloﬁmtlons in tl:le test olalm Iogslahon are as follows:

‘Cahfomla State [.lluvelsity The Regents of the’ Umvers:tty of Cahfol‘ma are onooumgod
to imiplémént this lelSan (Pub. Resources Code, § 40196.3).

“Large state facility” means those campuses of the California State University and the
Califorhia Community Colleges, prisons within the Department of Cortections, facilities
“of the State- Bopart:ment of Transpottation, and the facilities of other state agenicies; that
the board detétmines, are primiary camiptises, prisons, or facilities.” (Pub. Rosomces
Code, § 40148). -

This definition of “large state facility” states “campuses of the ...California Community
Colleges, ...and facilities of other state agenoles that the board determines, are primary
campuses... or facilities” (emphasis added).”® The plain meaning of this statute mdlcates that

-whether sorneth'iﬁg is a “large staté facility” is based on a determination by the Board.”

% Letter from claithants’ represéntative to Paula Higashi, August 10,2001,
» Estate of Griswald (2001) 25 Cal.4th 904, 910-911.

% According to the State Agency Model Integrated Waste Management Plan (Feb. 2000) page
1: “The Board has determined that each of these large State facilities shall complete a separate

Adopted Statement of Decision
00-TC-07

1147



The plain meaning of the statutory definition of “state agency,” on the other hand, specifies
“every state office, department, division, board, commission, or other agency of the state,
including the California Cemmumty Colleges....” No Board determination is necessary to
determine a “state agency as it is to determine a “large state fac111ty Thig explains why the
term ¢ eampus es” is used in the definition of ¥large state facility;” since it does not necessanly
include all CAMPpUSES. On the other hand, it is unnecessary to mention campuses in defining
* “state agency” since all campuses are mcluded wheu the deﬁmtmn spec1ﬁes the plural '
- “California, Commm_lty Colleges o :

‘ Assummg for the sake of argument there is amblgmty in the statute we may loek to extnnsm
sources to interprét it, including the legislative history.® In this case, the legislative history
states that the author attempted to enact a similar bill in 1997 (Assem. Bill No. 705), which was
vetoed. The Assembly Natural Resources Committee analysis of Assembly Bill No. 705
indicated‘that the bill did-not define “state agency,” and suggested it'should do:so if the infent
was torinclude icommunity colleges, among other entities, within its scope.’ »-The July8; 1997
version of Assembly Bill No. 705 was amended to define state agencies-to include community
colleges. The author included these definitions from Assembly Bill No, 705 (1997-1998 Reg
Sess.) into the test clalm leglslatlon

"There is a sub-issue as to whether the deﬁmtlon of “state agency” meludes only. eaeh eommumty *
eollege district, or each community college campus. The Bo ard has unterpreted this- deﬁmtlon of
“state agency” as follows: R SR AR 5o

Example: The California-Department:of Corrections (CDC) has-33:prisons-
and numerous field offices. ‘A separate IWMP {integrated-waste thanagemerit
_ plan] must be compléted and submitted for each of the 33 prisons, as well:as -one":
for CDC’s headquarters and offices, as described aboye under “State Agencies,B,_G. :

The Cenumssmn extends the Board’s interpretation by analogy to gommunity colleges so that
each campus as we]l as. each dlstrlct would constltute a “state agency » Theref'me the
Commission ﬁnds that “state agency, > as used in the test claim statufes, mcludes ‘the California
community colleges, which means each community college chstrlet as WeIl as each campus. H

Febdngk - %

integre-ted-waete mai]agement”p'lan' - signed'by the facility direeter ThlS IWMP must also be
signed at-the facility’s State agency level by the chairman, commissioner, director; or
president.”

¥ Ibid.
% Estate of Griswald, supra, _25 Cal.4th 904, 911,

* Assembly Committee on Natural Resources, Analysis of Assembly Bill No. 705 (1997 1998
Reg. Sess.) as amended April 2, 1997, page 4.

* California Integrated Waste Management Board, State Agency Model Inregrated Waste
Management Plan (Feb. 2000), page 1.

WA commumty college district, thever would be the eligible clannant under the parameters
and guidelines.
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The test claim statute defines a state agency to include community colleges, Both statutory
definitions at issue are in article 2 of division 30 of the Public Resources Code. Public
Resources Code section 40100 states “Unless the context otherwise requires, the defmitid_ne in
this article govern the construction of this division.” Therefore, a “state agency” includes '
commun-ity celleges only for purposes of divigion 30 of the Public Resources Code. -

- However, a commumty college dlstnet is a:school chstmct for i purposes of mandates law. ,
- According to Government Code section 17510 “the definitions contained in this. chapter govem .

the construction of this pait,” or part 7; of the Goverhment Code. Section 17519 defines “school = .- . -

district” to Jnelude a commuriity college dlstnct Therefore, a community college is a state
agency for purposes of division 30 of the Piiblic Resources Code, and community college costs
would be e]1 giblé for reimbursement when claimed by a community college district: - -

B. Does the test claim ]eglslatwn impose state—mandated dutles"

Some of the activities.in the test claim legislation may not xmpose state mandated duties subject
to article XITL.B, section 6, as analyzed below.

Ensure oversight (Pub. Resources Code, § 42924): Subdivision (a) of this section requires the
Board to develop and adopt requirements rélating to'adequate areas for collecting, storing, and
loading reeyelable materials in tate buildings. Subdivision (c) requires the Department of
‘Genéral ‘Services to allocate space for recyclables in the design and construction of state agency
offices and facilities. Because these provmons impose no duties on a community college, the
Comnnssmn finds that subd1v151ons (d) and (c) of seetmn 42924 are not subject to article XIII B,
sectlen B

Subdmsmn (b) of tlns section states

(b) Eaeh state agency or large state faelhty, when entel mg mto anew lease or
- ... renewing an existing lease, shall ensure that adequate areas are provided for and '
... .adequate personnel are available to oversee, the eollectmn, storage, and lo admg of
recyclable materials in compliance with the reqiiirements established pursuant to
subdivision (a)

DOF cemmented that colleges already enter into or renew leas es, so any costs should be
minimal. 4 . )

Claimants resporid to DOF that thetest claim stattite goes beyond mere leasing or renewal of
existing leases in that it requires adequate areas for waste management and adequate personnel
be available to oversee, collect, store and load recyclable materials. Claimants note that the duty
to provide adequate personnel is ongoing.

This section does not require a community college to enter into or renew a lease. Thus, the
activity of ensuring “adequate areas are provided for, and adequate personnel are available to
oversee, the collection, storage, and loading of recyclable materials” is also not reimbursable
because it is only required “when entering into a new lease, or renewing an existing lease.”
Performing these act1v1t1es would be at the college’s discretion and so would not result in state
mandated costs.*? ;

2 Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727, 742.
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Claimants assert that “legislative history in California shows a continuous uninterrupted pattern

of ...assisting school districts and community college districts in the financing of new _

facilities...[demonstrating] that these districts cannot do.it alone. Leases are part of that history.”

Claimants cite Education Code sections 81330-81331 regarding community college authority to

enter into leases, including lease purchase agreements, concluding that they are not an option, but
“are necessary. if those schoo] facilities are to be built.” Claimants also argue that the _

- -Department of Finance cage™ is limited to its facts, and that DOF’s mterpretatlon of it “would

i 5 pleclude almost al] cducauonal actw1ty from relmbursement since almost all actwmes are.a -

‘down stream’ result of an initial discretionary decision.” Claimants do not argue that entering
into a new lease, or renewing an emstmg lease are, mandated activities, but once done, claimants
contend that subdivision (b) requires districts to ensure adequate areas and personnel to oversee
compliance with the test claim Ieglslatmn

The Commission disagrees. The statutes claimants clte are pemusswe and do not require
distticts to enter into leases. Nor do-they require ensuring: “adequate aréas are prowde_d for, and
adequatc pcrsonncl are available to oversee, the collection, 's‘torag’e and loading’ of recyclable

of Finance case regardmg the non-relmbursablht'y of dlscretlonary dEGISIODS is SUpported by a
recent court decision that found “in order for a state mandate to be found ... there must be
compu]sxou to expend revenue.”** Because here there is, no oompuls1on to enter into ]eases there
42924, subdwmon (b)' | .é.nsurmg that adequate areas s and pcrsonnal to oversee collechon storage
and loading of recyclable materials when entering into and renewing a lease is not a mandated.
activity, and thus not subject to article XIII B, section 6.

Board regulations (Pub. Resources Code, § 42928) This section authorlzes the Board to adopt
regulations that establish critéria for granting, reviewing and' considering‘reductions or
extensions pm_'suant to sectlons 42922 01 42923 Clalmants d1d not piead any regulatlons Thus

impose requirements on 4’ commumty college district.

Board manuals: As part of the test claim, claimants plead the following manuals as executive

orders of the Board: State Agéncy Model Integrdted Waste Management Plan (February 2000),
Conducting a Diversion Study — A Guide for California Jurisdictions (September 1999); Solid
Waste Generation, Disposal, and Divyersion Measyrement Guide (March 2000); and Waste
Reduction Policies and Procedures for State Agencies (August-1999).

Government Code section 17516 defines executive order, for purposes of mandates law,>® as
“any order, plan, requirement, rule, or regulation issued by any of the following: (a) The

# Ibid.

% County of Los Angeles v. Commission on State Mandates (2003) 110 Cal. App. 4th 1176,
1189 citing City of Merced v. State of California (1984) 153 Cal. App.3d 777, 780, 783, and
Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727,

* Government Code section 17510 states, “the definitions contained in this chapter govern the
construction of this part,” meaning part 7 of the Government Code.
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Governor. (b) Any officer or official serving at the pleasure of the Governor. (c) Any agency,
department, board, or commission of state government.”

The State Agency Model Integrated Waste Management Plan (February 2000) constitutes an
executive order within the meaning of Government Code section 17516 because it is a :
“requirement, rule or regulation” issued by the Board, a state agency, and because it applies to ;
: commumty col}eges _The model plan itself refers to Statutes 1999; chapter 764, and to - :
“community colleges” in the definition of “Large State Facilities” in Public Resources Codc
" “section 40148. " Although the stated intent 6f the model plan is to “assist State agenciés in
preparing their plans,” it also states that “[a]ll information called for in this document is 1equ1red
to be submitted to the Board.” Therefore, the Commission finds that the State Agency Model
Integrated Waste Management Plan (February 2000) is an executive order within the meaning of
Government Code section 17516, and is therefore subject to article XIII B, section 6.

However, the other three of these Board publications do not fall within this definition of
executive order. For example, Conducting a Diversion Study (September 1999) is merely
technical advice that contains no rules or requirements. It states: “This report was prepared by
staff ... to provide information or technical assistance.” Therefore it does not qualify as an
“executive order” for purposes of mandates law, ' :

This is also true of the Solid Waste Generation, Disposal, and Diversion Measurement Guide
(Marehi2000). It states: “This report was prepared ... to provide technical assistance to State
agencies....” The Measurement Guide was prepared for the express purpose of assisting state
agencies to comply with the test claim legislation, as indicated in the introduction. However, by
its own-terms, it is merely technical assistance and therefore does not qualify as an “executive
order” for purposes of mandates law. : '

Claimants stated that community colleges are required'to procure products with recycled content
pursuant to the general policy statement issued by the Board in its executive order entitled Waste
Reduction Policies and Procedures for State Agencies.

The Commission disagrees that Waste Reduction Policies and Procedures for State Agencies
(August 1999) is subject to article XIII B, section 6 for the follow'mg reasons. First, it contains
no requirements, but merely a list of activities that state agencies “should” do, so it is not an
executive order under Government Code section 17516. Moreover, in the State Agency Model
Integrated Waste Management Plan, it states “The Board’s publication entitled Waste Reduction
Policies and Procedures for State Agencies provides suggestions for ... programs that can be
implemented to reduce the waste stream” (p. 3 emphasis added). Second, Waste Reduction
Policies and Procedures for State Agencies does not apply to community colleges. The statutes
it references (Pub. Contract Code, § 12165, subd. (a); Pub. Resources Code, § 42560 — 42562;
and Stats. 1989, ch. 1094) apply only to state agencies, not community colleges. % Third, the
document 1tself does not refer to community colleges, nor does its own definition of “California
State Agency” (on p. 14, appendix A).

- In comments on the draft staff analysis, claimants rebut only the analysis of the manuals’
permissive language, but do not address the other reasons for finding the manuals are not

% The definition of “state agency” that includes community colleges only applies to Division
30 of the Public Resources Code. (Pub. Resources Code, §§ 40100 & 40196.3.)
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executive orders. If community colleges were to comply with the test claim legislation while
disregarding the manuals, nothing in the manuals or statutes precludes them from doing so.

Therefore, because they do not contain requirements, do not apply to community colleges, or
both, the Commission finds that the following three publications are not “executive orders” as
defined in Government Code section 17516 and therefore not subject to. article XIII B, section 6
.. Conducting a-Diversion Study+ A Guide for California-Jurisdictions.(September 1999); Solid -
- Waste Generation, Disposal, dand Diversion Measurement Guide (March 2000) and Waste '
" Reduction Pohmes and Procedures for State Agen cies (August 1999) 3 -

In order for the test cla1m 1eg151at1on3 7 fo be Sub_] eet to artxcle XTI1 B, section 6 of the California
Constitution, the legislation must constitute a.“‘program,” defined as a program that carries out
the governmental function of providing a service to the public, or laws which, to implement a
state policy, i 1mpose unique T uu‘ements on local goyeminents and do not apply generally to all

residents and entihes in the state" Otﬂy one of these ﬁndmgs is neoessary to trigger arhcle
XII B, sectlon 6%

The issue is whether the. remaining test claim le glslatlon constltutes a program.. These statutes -
involve the duty of community colleges to more effectively reduce or recycle their waste. This is
a program’ ‘that carries out govemmental functionis of sanitation, solid waste management “public
health, and envlronmental pt n. The Leglslafur > has mdloated “4n urgent need for state
and local 3%8110168 to enact and nnpl ement an aggresswe new. mtegrated waste mana gement
program, Although outSLde the tradihonal educatlonal funchon of co1mnun1ty colleges these
are governmental functions nonetheless.

Because of the statutory scheme in this test claim that applies to state agenmes as we]l as
commumty colleg ges, the quesnon arises s to Whether the test claim legxslatlon must be unique to
“Jocal” government, as opposed to state govemment n County of" Lo.s Angeles V. Stafe of

¥ Hereafter, “test clalm leglslatlon refers to the s_t"'tutes and execiitive orders subject to artlcle
XII B, section 6. It no longer refers to Public Resc urces Code sections 42924 and 42928, or
the followmg three Board pllbhca’[IDIlS“ Conductmg al er.s'zon Sz‘udy A Guzde for Calzfomza
Jurisdictions (September 1999); Solid Was _ wion, prosal cmd Dzverszon
Measurement Guide (March 2000); and Wasre Reducnon Policies and Procedures for Srare
Agencies (August 1999).

*® County of Los Angeles supra, 43 Cal.3d 46,56."
¥ Carmel Valley Fire Prorecnon Dist. (198’?) 190 Cal App 3d 521, 537,

‘" The remaining statutes and executive.orders subject to article XIII B, section 6, are: Public
Resources Code sections 40148, 40196.3, 42920, 42921, 42922, 42923, 42925, 42926, 42927,
Public Contract Code section 12167 and 12167.1; Statutes 1999, chapter 764; Statutes 1992 '
chapter 1116; State Agency Model Integrated Waste Management Plan (Feb. 2000)

Subsequent reference to the test claim statutes or leglslatlon is limited to these.

# Public Resources Code section 40000, subdivision (d), which applies to Division 30,
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California*™ the court did not distingunish between local governmental functions and those at
other levels of govemment Rather the court stated “the intent underlying section 6 was to
require relmbursement fo Iocal agencies for the costs. mvolved in earrymg out funchons pecuhar
to government, not for expenses meurred by local agenexes as an 1n01denta1 impact qf_]_sws that
~apply generally,.. e [Emphas1s added ] Thus, the pro gram at i 1ssue need not be unique to local -
govemment rather 1t need onIy pr0v1de a governmental funetion or lmpose umque requlrements

_ definition of “program elted above

Moreover, the test claim legtslatlon 1mposes umque waste reduetlon and repoxtmg duttes on
government, meludmg community co]]eges which do not appiy generally to, all resuients and
entities in the state Therefore the Commxsston finds that the remaining test elalm statutes
eonstltute a pro gram” w1t1n11 the meaning of arficle XIII B seeﬁon 6. :

Issue Z.J Does the_test elalm leg"__"latwn___mandate a new program or hxgher level_of
; servwe on ¢ 1 istricts mth.m tﬁe meamng of artleie XHI B
seetmn 6 of the C'ahforma Consntuhon? _

Artaele X1II B, seet1on 6:of the ‘California Constitution states; “whenever the Leg1slatme or any
state agehcy mandates a new:program-or hlgher level of service on any local government, the
state shall provide asubvention-of funds.” To determine if the “program” is new ot imposes a -
higher level of service, a comparison must be made between the test claim legislation and the
legal requirements in effect immediately before the enactment of the test claim ]egtslatlon As
d1scussed above a corrurmmty eo]lege isa state ageney for purposes of d1v151on 30 of the Pubhc
Resom‘ees Code B

]NT]:GMTED WASTE MAN AGEMBNT PLAN

_ i ass1stanee to state ¢ agenc1es m Implementmg the mtegrated waste
m'magement pla an, The Cothiniission finds that these subdmsmns do not msndate a new pro gram
or higher level of service subject to article Xiil B séction 6 becatise they do not reqmre a local
government actwtty Tt 44 : : i

Subdivision (b)( l) of séétion 42920 states, “[o]n ot before .Tuly 1, 2000, each state agency shall
develop and adopt, in consultation with the board, an integrated waste management plan, in
accordance with the requitements of this chapter.” Subdivision (b)(2) states, “[e]ach state
agency shall submit an adopted mtegrated waste mana gement plan to the board for review and
appr oval on or before J uly 15, 2000.” Read in isolation, these statutes appear to be mandates by
using the word “shall )

e County of Los Angeles supra, 43 Cal.3d 46, 56
® Ibid., 4
e Lucia Mar Unified .S‘chool Dzst v. Honig, supra, 44 Cal.3d 830, 835.

" Pubhe Resources Code section 15: “"Shall” is mandatory and "may" is permissive.”
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However, subdivision (b)(3) states:

If a state agency has not submitted an adopted integrated waste management
plan or the model integrated waste management plan with revisions to the board
by January 1, 2001, or if the board has disapproved the plan that was submitted,
then the model integrated waste management plan, as revised by the board in
consultation with the agency, shall take effect on that date or on a later date as oy b
determined by the board, and shall hava the same force and effect as if adopted by i

-.thestateagency * S STSTS B e ATt Y e 0T ;

Because a model integrated waste: management plan would automatlcally govern should the
~ community college district neither submit nor have an approved plan, DOF argues that
community college campuses do not have to develop, adopt or submit their own plan.

Claimants respond to DOF by arguing that the statutory language is unmistakably mandatory
“each state agency shall develop and adopt . an mtegrated waste management ?lan” % and
“each state agenicy shall submit an adopted integrated waste management plan.”"" Claimants

assert that an alternative for noncompliance, i.e., the mandatory requirement to comply with a

Board-developed plan, makes it nonetheless mandatory Claimants argue that a choice of

methods for a mandated activity (developing a plan versus using a model one) is not the same as

a choice of whether or not to develop and adopt a plan. Thus, claimants contend the initial duty

is mandated. :

Claimants also respond to the draft staff analysis that denied reimbursement for a community
college to adopt its own integrated waste mianagement plan. Claimants maintain that the “fall-
back provision of subdivision (b)(3) ... merely ... assures that all districts will comply with the
mandate, either by developing and implementing its own plan or by implementing the Board’s
plan.” Claimants assert that the draft’s conclusion punishes districts with umque waste
management problems, or those that may find the model plan is inappropriate or ineffective for
their situation. “Because these districts are, by the facts applied to them, compelled to devclop
their own plans, the staff analysis would prohibit them from seeking reimbursement.” Claimants
further dispute the conclusion that since there is no penalty for not submitting a plan, or being
governed by the model plan, that the statute is not compulsory.

The Commission disagrees. Since a community college can be automatlcally governed by the
model integrated waste management plan adopted by the Board,"® a community college that

“ Public Resources Code section 42920, subdivision (b)(1).
47 Public Resources Code section 42920, subdivision (b)(2).

% The test claim statute requires the Board to adopt the model plan by February 15, 2000 (Pub.
Resources Code, § 42920, subd. (a)). The Board, at its September 11-12, 2001 meeting,
disapproved of 12 community colleges’ integrated waste management plans (Resolution 2001-
345). See

< http://www.ciwmb.ca.gov/Agendas/agenda.asp?RecID =280& Year =2001&Comm=
BRD&Month=9> [as of February 17, 2002]. At its September 17-18, 2002 meeting, the
Board almost recommended adopting an integrated waste management plan for one community
college (Resolution 2002-499) but it appears this item was pulled from the Board’s agenda (see
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chooses to develop its own plan is exercising its discretion in domg s0. A local decision that is
discretionary does not result in a finding of state-mandated costs. ™ Although a district may
-incur extra costs in developing a plan to deal with its unique waste management problems, those
are not “costs mandated by the state” because the district’s problems are not increased costs “as a
result of any statute ... or any executive order.” (Gov Code, § 17514).

Neither Public Res ources: Code sectzon 42920 subd1v1s10n (b), nor-any other provlslon in the test
claim legislation, contain a legal compulsion or penalty®® for nonp articipation, i.e., not . =

submitting a plan, other than being-governed by the Board’s model plan developed pursuant 1o .. . o .0

subdivision (a). Therefore, because it does not constitute a state mandate, the Commission finds
that subdivisions (b)(l) and (b)(2) of section 42920 are not mandated new programs or higher
levels of service subject to article XIII B, section 6. This’ inclndes the activities of developing,
adopting, and submlttmg to the Board an inte gratcd waste management plan.

Comply with the mod_el plan (Pub. Resources Code, § 42920, subd. (b)(3); and State Agency
Model Integrated Waste Management Plan, February 2000): Section 42920, subdivision
(b)(3) states:

If a state agency has not submitted an adopted integrated waste management plan or
the model integrated waste management plan with revisions to the board by
January 1, 2001, or if the beard has disapproved the plan that was submitted, then the
model integrated waste management plan, as revised by the board in consultation with the
agency, shall take effect on that date, or on a later date as determined by the board, and
shall have the same force and effect as if adopted by the state agency.

The Srare Agency Model Integrated Waste Management Plan (model plan) promulgated by the
Board in February 2000 contains requirements for gathering and submitting information to the
Board. Itis mtended to assmt communlty co]]eges n mcetmg their diversion 1equ1rements

Prior law did not rcqmre commumty colleges to comply with a model integrated waste
management plan. Prior law merely reqmrad cities®' and counties®” to submit integrated waste
management plcms to the Board.:

http: I/ wiww.ciwib. ca. govagendasf agenda.asp?RecID =418 &Year=2002
&Comm=BRD&Month=9> [as of February 17, 2002]. :

* Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727, 742,

*In Deparrmenr o Fmame v. Commission on State Mandates, Supra 30 Cal. 4" 727, 751, the
court found it “nnnecessary to resolve whether [the] reasoning in Czty of Sacramento ...50 Ca]
3d 51 apphes with regard to the proper interpretation of the term “state mandate” in section 6
of article XIII B”. ...because claimants did not face ““certain and severe...penalties” such as
“double...taxation” and other “draconian” consequences...and hence have not been

“mandated,” under article XIII [B], section 6 to incur increased costs.” Like the court, staff
finds nothing in the record of this case regarding penaltles or draconian consequences for
failure to adopt a plan

5! public Resources Code section 41000 et s€eq.

%2 Public Resources Code section 41300 et seq.
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Thus, the Commission finds that it is a new program or higher level of service for community
colleges to comply with the Board’s model plan. This includes completing and submitting to the
Board the following: (1) state agency or large state facility information form (pp. 4-5 of the
model plan); (2) state agenoy list of facilities (p. 6); (3) state agency waste reduction and

. ecyclmg program worksheet, including the sections on' program activities, promotional
programs, and procurement activities (pp 8- 12), and (4) state agency mtegrated waste

o management plan questions (pp. 13- 14) : ‘ -

5 SOLID WASTE COORD]NA'I‘OR

Designate a solid waste redu ction and recyclmg coordmator (Pub Resources Code,

§ 42920, subd. (c)): Subdivision (c) of section 42920 requires demgnatzon of at least one solid -
waste reduction and recycling coordinator to * perform the duties imposed pursuant to this
chapter [Chapter 18.5, consisting of Pub. Resources Code, §§ 42920 - 42928] using existing
resources,”to implement the integrated waste'management:plan,-andto'serve as a liaison to-other
state agencies and coordinators. ‘This i8 the only statutory’ descrlptlon of the coordinatoi’s duties.

Preexisting law authorizes each state agency to appoint a recyclmg coordinator to assist in’
implementing section 12159 of the Public Cotitract Gode,” concerning piirchasing recycled
materials. However, there is nothing in the recotd to- mdmate‘ that ‘cbmmuni‘cy colleges are-within
the purview of section12159. Moreover, the test claim statute states: “Notwithstanding
subdivision (b) of Section 12159 of the Public Contract Code; at least one solid waste reduction
and recycling coordinator shall be demgnated by each state agency'

~ Prior law did not require demgnatlon ofa sohd waste reductlon and recyclmg coordmator n
cormnumty colle| ges. . : % :

Theiefore asa new reqmrement the Comrmssmn f'mds that SGthQl} 42920 subchvlslon (c)

waste reduction and recycling coordihator per commumnity college to perform fiew duties imposed
by chapter 18.5 (Pub. Resources Code, §§ 42920 = 42928). -These dhities inclade: (1)
implementing the community college’s integrated waste management plan, and (2)acting 2s a
liaison to other state agencies (as defined by section 40196.3) and coordinators. The requirement
for these activities to be done “using existing resources” will be discussed under issue 3 below.

SOLID WASTE DIVERSION

Divert solid waste (Pub. Resources Code, §§ 42921 & 42922, subd. (i)): Public Resources

Codeg section 42921 requires tach community college to divert from landfill d1sposal or
transformatmn facilities at least 25 percent of all golid Waste it generates by ] anuary 1, 2002,
throtigh source 1educt10n, recyclmg, and composfmg actwmes Su’bdlwsmn (b) requires the

same entities to achieve at least a 50—'percent diversion by Jz anuary 1, 2004. (Subsequent sections
anthorize approval of time extensions or alternatives to the 50—pereent requirement.) Public’
Resources Code section 42922, subdivision (i) reqiiives a commumty college “that is granted an
alternative requuement to this section shall contmue to 1mp1ement ‘source reduction, recycling,

* Public Contract Code section 12159, subdivision (b).

** Public Resources Code section 42920, subdivision (c).
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and composting programs, and shall report the status of those programs in the report required
pursuant to Section 42926.”

Prior law d1d not specify a solid waste dwersmn reqmrement for commumty colleges

Therefore, because it is new, thc Commwszon finds that dwertmg at least 25 percent of all sohd
waste generated by a community college from landfill disposal or transformation facilities by
January 1, 2002, through source reduction, recyc]mg, and eomposting activities, is a new -
~ program or higher level of service. The Commission also finds that d1vcrtmg at least 50. pe1 cent

~ of all solid waste from landfill dlsposal or nansfonnatlon facilities by J anuary. 1, 2004, through =~
source 1educt10n, recyclmg, and composting, 1s a new program or higher level of servics fm
community colleges

Seek alternatives (Pub Resources Code, § 42927) Subdivision (a) of thm statute states:

«.1f a state-agency is unable to comply with the requirements of this chapter, the agency
shall notify the board in writing;-detailing the reasons for its inability to.comply and shall
request.an alternative pursuant-to Section 42922 or an extension pursuant to Section: '
42923, [Emphasis added.]

This section provides a sunset date of J anuary 1, 2006. Prior la did not reqtiire a community
college to° notlfy the Board or to detail reasons fm 1nab1111:y to comply w1th chapter 18.5. Nor did
prior law require requesting alternative goals or time extensions.

DOF argues that thé time extengion act1v1tles do not constitute a state—mandated local g program
because the law allows, biit'does not réquire, community college caipuses to request time *
extensions, and because the section stipulates that the colleges should identify the means for
funding the programs. Regarding the activities related to alternatives to the 50-percent goal,
DOF again argues that this activity is authorized but not required by the test claim legislation.

.Claimants argiie that activities telated to time extensioris to comiply withthe 25 percent reduction
are state mandates by asserting that both the requirement to divert dnd the pérformance date are
mandatory. If for an unforeseen reason this time limit cannot be achieved, claimants state it
would become mandatory to obtain an extension.so‘as not to violate the law, -Claimants make the
same arguments regarding alternatives to the 50 percent diversion-'goal. Claimants.state that
requiring identification of the means of financing the program as a condition ofiobtaining a time
extension does not.make the.costs of the program non-reimbursable. .Rather;it'is assurance to-
the Board that the d1var510n program can be comphed with if the extension is granted.

Taken by themselves, scctlon 42922 regardmg alternative diversion goals and section 42923
regarding time éxtensions, do hot appear to be mandatés because théy aiithorize but do not
require the conimunity collcges to'request alternative goals ot time extensions fror the Board.
Section 42927, however, requires the commumty college to notify the Board in writing, detailing
the reasons for its inability to comply and require the community college to request an alternative
pursuant to section 42922 or an extension pursuant to section 42923.

Accordmg to section 42927, the requirement to notify the Board and request an alternative goa]
or time extension is contingent on' the community college’s inability “to comply with the
requirements of this chapter.” This inability could be outside the control of the community
college, a fact recognized in the statute itself. For example, section 42923, subdivision (c)(1),
requires the Board to consider, in deciding whether to grant a time extension to the community

1 o -
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college, the following factors: “lack of markets for recycled materials, local efforts to implement
source reduction, recycling, and composting programs, facilities built or planned, waste disposal
patterns, and the type of waste disposed of by the agency.” Most of these factors are outside the
college’s control. Slmtlaxly, section 42922, subdivision (b) requires the Board to consider the
following when determining whether to grant an alterniative (other than 50-percent) diversion
requirement: “waste disposal patterns and the types of waste disposed by the state agency o
large state facility ..: [which] may provide the board with ¢ any additional mformatlon [11:] g
. determines to be necessary to demenstrate to the board the need for the alternatlve reqmremen B Hy

Because the mablhty to comp]y W1th the test clalm statute S waste diversion goa als may be :
outside the community college’s control, the Commission finds that section 42927 1s not within
the discretion of the community college district. This section also uses the word “shall ”which
is mandatory,>® and refers to chapter 18.5 as containihg “réquirements.” ;

Section 42927 requifes community colleges unable to comply with-the deadlines or 50 percent
diversion requireinents in the test-claim legislation to request a time extension or altetnative
diversion goals. Thus; the authotized activities of section 42922 and 42923 are moerporated into
and made mandatory by section 42927, subdivision (a). Inasmuch as these Téqiiests are required
if the community college is ynable to comply with the.goals or timelines in the test claim, ..
legislation, the Comlmsswn finds that section 42927, (and pomons of 42922 and 42923 to be
discussed below) is a new program or higher level of seryice. b2 52 e

Seek an alternative to.the 50-percent requirement (Pub, Resources Code, § 42922, subds
(a) & (b)j Sectlon 42922 authonzes seeking an alternative dlverswn reqmrement

‘() Ofi and afterJandary 1,2002;up6t the request of a state dgenicy ora large
state facility; the board may éstablish a’soirce reduction,’ recyeling By and
composting réquiremeit that-would be an ‘alterriative to thé'50-percent
requirement imposed pursuant to.subdivision (b) of Section 42921, if the board .,
holds a public hearing and makes ﬁndmgs based upon substanhal ev1dence in
the record:”

Before approving the alternative goal, the Board must hold a pubhc hearing: and make the
following findings based on sitbstantial evidence in the récord: (1) The commiiiity eollegc has
made a good faith effort to effectively 1mplement the source reduction, tecycliiig, and
composting measures described in its ifitégrated waste miahagement plan; and has demonstrated
progress toward méeting the altetnative requirement as déscribed i it§ anniidl répoits to the”
Board. (2) The community college hag been unable to megt the 50-percent.diversion
requirement desp1te. unplementmg the measures in its. plan (3) The altematwe source reduction,
recycling, and composting 1equ1rement represents the greatest dxversmn amount that the
community college may leasonably and feasibly achaeve

Subdivision (b) of section 42922 states what the Board must can51der in granting to a state
agency an alternative to the 50-percent diversion requirement, such as “circumstances that
support the request for an alternative requirement, such as waste dispesal patterns and the types
of waste chsposed” by the community. college, As explained above, although this subdivision

35 Public Resources Code section 15.
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reads as a permissive action “upon request,” it is required pursuant to section 42927 if the
community college is unable to comply with the 50-percent diversion requirement.

Subdivision (b) also authorizes the community college to provide additional information it deems -
necessary to the Board to demonstrate the need for the alternative requirement. Because this
“additional information” is discretionary on the part of the commumty collage the Comnussmn
- finds that this provision is not state mandated. .

_ Pnor laW did not authonze or requxre a commumty co]lege to request an altematlvc waste
reduction requirement.

: Tharefore, because it is new, the Commission finds that if a community college is unable to
comply with the 50-percent diversion requirement, it is a new program or higher level of service -
for it to (1) notify the Board in writing, detailing the reasons for its inability to comply; (2)
request of the Board an alternative to the 50-percent requirement; (3) participate in a public
hearing on its alternative requirement; (4) provide the Board with information as to (a) the

- community college’s good faith efforts to effectively implement the source reduction, recycling, -
and composting measures described in its integrated waste management plan, and demonstration
of its progress toward meeting the alternative requirement as described in its annual reports to
the Board; (b) the community college’s inability to meet the 50-percent diversion requirement
despite implementing the measures in its plan; and (c) the alternative source reduction, recycling,
and composting requirement represents the greatest diversion amount that the community college

‘may reasonably and feasibly achieve.

The Commission also finds that subdivision (b) of section 42922 is a new program or higher
level of service for a community college to relate to the Board circumstances that support the
request for an alternative requirement, such-as waste disposal patterns and the types of waste
disposed by the community college.

Seel a time extension first (Pub. Resources Code, § 42922, subd. (¢)): Subdivision (¢) of
section 42922 states that if a community college (i.e., state agency or large state facility)

~...that requests an alternative source reduction, recycling, and composting
requirement has not previously requested an extension pursuant to section 42923
[a time extension], the state agency or large state facility shall provide
information to the board that explains why it has not requested an extension.

The Commission finds that providing this explanation to the Board is not a mandated new
program or higher level of service because it is a result of the community college’s discretion in
first requesting the alternative to the 50-percent 1equirement rather than first requesting the time
extension pursuant to section 42923, The local agency’s decmslon is discretionary, and does not
result in finding state mandated costs

Seek subsequent alternative requirements (Pub Resources Code § 42922 subds (d) (e) (O
(g) (h) & (j)): Subdivision (d) of section 42922 authorizes a community college to seek
subsequent alternative requirements:

(d) A state agency or a large state facility that has previously been granted an
alternative source reduction, recycling, and composting requirement may request

% Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727, 742.
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-another alternative source reduction, recycling, and composting requirement. A
state agency or a large state facility that requests another alternative requirement .

~ shall provide information to the board that demonstrates that the circumstances
that supported the previous alternative source reduction, recyclmg, and,
composting requxrement continue to exist, or shall provide information to the "
board that describes changes in those previous circumstances that support another '
altcmat:ve source reduction, recycling, and compostmg requlrement :

. The remainder of subdivision (d), and subdivisions (e), (f), (g), and (h) address the subsequent
alternative requirement and impose conditions if the subsequent requirement 15 approved
Subdivision (j) states the section w111 sunset on January 1, 2006.

The Comnussmn finds that scekmg a subscqu ent altematwe reqmremcnt (Pub Resources Codc

§ 42922, subds. (d) (e) (f) (g) (h) & (j))is not a mandated new program or hlgher level of service
subject fo amcle X]I[ B, section 6.

Section 42927, subdivision (a) states that requestm gonly one altematwe requirement is a new -
requirement: It states that the community college unable to comply with the chapter 18.5 -
requirements “shall request an alternative pursuant to Sectmn 42922 or an extension pursuant to
Section 42923.” [Emphasns added:] e ; - '

Because thlS provnsmn uses ﬂlB smgula;r amcle ‘an,’ »and smgular nouns alternatwe” and
“extension,” it requifes see]qng onily one alternative requirement for conjmumty colleg ges Lmable
to comply w1t11 the reqm_rements

changing timés, The ihfent ... was 1o prowds'ﬂemblhty to encour 106 s e
extensions of time or altematives to achieving the desired goal of T solid waste..
Claimants interpret sectioni42927 to méati, *‘when-a state agency isuinable to‘comply e;rher with
the 25% requirement of Section42923 or the 50% requirement of*Sectiotr 42924 (i:e., “...unable
to comply with the requirements of this chapter™), the agcncy shall request either an a]tematwe
or an extension. [Emphasm in ongmal ] This “either” ~ “or’ mtcrplctatlon is more,in
consonance with the provisions, for multiple. lequests in both section 42921 and in section
42923.” Claimants state that the Legls ature did not mtcnd for dlstncts to be able on]y to request
either a time extens ion or an altematlve requlrement

addntlona] cost" imposed by 5tate law There must bea compulsmn to e er_ld revcnue ,
Section 42922 only requires a request for an alternative or a time extenm or d1stncts unable to
comply with the requirements of chapter 18.5. (Pub. Resources Code, §§ 42920- 42928) There
is no compulsiofi to request bothi “Thetefore; the Commission finds that'séction 42922 requires

*" County of Los Angeles v. State of California, supra, 43 Cal. 3d 46%55,.-_5?__'.

% County of Los Angeles v. Commission on State Mandates (2003) 110 Cal. App. 4th 1176,
1189 citing City of Merced v. State of California (1984) 153 Cal. App.3d 777, 780, 783, and
Department of Finance v. Commission on State Mandates, supra, 30 Cal. 4th 727.
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_seeking only one alternative requirement for community colleges unable to comply with: the
requirements. Seeking a subsequent alternative requirement is at the dlseretlon of the
community college, which does not result in finding state mandated costs

Seek a time extensxon (Pub Resources Code, § 42923): Sechon 42923 subdmswn (a)
authorizes the- Board to grant one or more single or multiyear time extensions from the
January 1, 2002 requnrement to divert at least 25. percent of generated solid waste (the
requuement in sectlon 42921 subdmsxon (a)) if spec1ﬁed GO]Jdlthl‘lS are met. :

" As exp]alned above a]though section 42923 is not a reqmrement in 1tself it becomes one via
section 42927, subdivision (a), which requires a community college to request a time extension if
it is unable to eomply with the statutory time or 50-percent diversion requ1rements '

Sibdivision (a)(4) requires the Board to adopt written findings, based on substantial ev1dence in
the:record, that the community college is making.a good:faith effort to implement the source
reduction, recycling; and composting programs identified in its integrated waste management
plan; and the community college submits a plan of correction, as discussed below.

Subdivision (c) (1) réequires the Board; when granting an extension, to consider information
provided by the.community college that desctibes the relevant circumstances that contributed to
the request for extension; such as:lack of markets for recycled materials, local efforts to
implement source reduction, recycling and composting programs, facilities built or-planned,
wasterdisposal patterns;and the typeof waste disposed.of by the community college.

SublelSIOII (e)(2) authorizés the commumty co]lege to prowde the Board w1th any add1tlona1

this adchtlonal information is d1scretlonary, the Commission finds it is not state mandated

Subdivisions (b). and (d)‘impose requirements‘on the Board. Subdivision (e) states thatithe
section sunsets on January 1, 2006. The Commission finds that subdivisions (b), (d) and (e) do.
not 1mpose anew program or higher level of sewwe on community colleges.

Prior law did not require a community college to seek an extension of a deadline if it was unable
to comply with waste diversion requirements.

Therefore, because it is new, the Commission finds that if a comimunity college is unable to
comply with the January 1, 2002 deadline to divert 25 percent of its solid waste, it is a new
program or higher level-of service to: (1) notify the’Board in writing, detailing the reasons for its
inability to comply; (2) request of the Board an alternative to.the January 1, 2002 deadline; (3)
provide evidence to the Board that it is making a good faith-effort to implement the source
reductlon recyeling, and compostm g programs 1dent1ﬁ ed in its integrated waste management
contnboted to thé request for extenelon such as lack of markets for recyoled matenals local
efforts to implement source reduction, recycling and composting programs, facilities built or
planned, waste disposal’ pattems and the type of waste disposed of by the community college.

One of the conditions a commumty college must meet in order to be granted a time extension is
in subdivision (a)(4)(B) of section 42923, which reads:

* Ibid.

o

Adopted Statement of Decision
00-TC-07

1161



(B) The state agency or the large state facility submits a plan of correction that
demonstrates that the state agency or the large state facility will meet the
-requirements of Section 42921 [the 25 and 50 percent diversion requirements])
before the time extension expires, includes the source reduction, recycling, or
_ composting steps the state agency or.the large state facility will implement, a date
prior to the expiration of the tirhe extension when the requu:cmcnts of Section
42921 will be met, existing pro grams that it will modify, any new programs that ;
will be melemented to meet those requuements and the means by which these
programs’ will be funded. :

This plan is a prerequisite to obtaining a time extensmn for commumty colleges unable to
comply with the statutory requirements, and the time extension is a new program or higher level
of service. Therefore, the Commission finds that developing, adoytmg and submitting to the
Board this plan of correction, with the contents specified above, is also a new program or higher
level of service for community colleges unable to comply with the statutory requirements. |,

Section 42927: A close reading of section 42927, subdivision (a), reveals that community
colleges unable to comply with the statutes must request an alternative to the 50-percent
requirement or request a time extension. Therefore, the Commission finds that it is a new
program or higher level of service for a community college to either comply with the 50-percent
diversion requirement, or request an alternative requirement, or request a time-extension, with
all the details included in the request as specified above. Because the statute requires only one
request for a community college unable to comply, the Commission finds that requesting both a
time extension and an alternative goal would be discretionary.

REPORTS TO THE BOARD

Report to the Board (Pub. Resources Code, §§ 42926, subd. (a) & 42922, subd (i)): Section
42926, subdivision (a), requires community colleges to:

... submit a report to the board summarizing its progress in reducing solid waste
as required by Section 42921. The annual report shall be due on or before
April 1, 2002, and on or before April 1 in each subsequent year. The information
in this report shall encompass the previous calendar year. :

Subdivision (b) specifies the report’s minimum content. Subdivision (c) requires the Board to
use the annual report, and any other information, in determining whether the agency’s:integrated
waste management plan needs to be revised. This section does not contain a sunset provision, as
do the other sections., Because subdivision (c) does not impose a requirement on a community
college, the Commission finds it is not subject to article XIIT B, section 6.

Prior law did not require community colleges to file an anmlal report summarizing their progress
in reducing sohd waste.

Therefore, because it is a new requirement, the Commission finds that section 42926,
subdivisions (a) and (b), is a new program or higher level of service for a community college to
submit annually, by April 1, 2002, and by April 1 each subsequent year, a report to the Board
summarizing its progress in reducing solid waste. The information in the report is to encompass
the previous calendar year and shall contain, at a minimum, the following as outlined in section
42926, subdivision (b): (1) calculations of annual disposal reduction; (2) information on the
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changes in waste generated or disposed of due to increases or decreases in employees,
economics, or other factors; (3) a summary of progress implementing the integrated waste
management plan; (4) the extent to which the community college intends to use programs or
facilities established by the local agency for handling, diversion, and disposal of solid waste. (If
the college does not intend to use those established. programs or facilities, it must identify
sufficient disposal capacity for solid waste that is not source reduced, recycled or composted.) .

- (5) For a community college that has béen granted a time extension by the Board, the réport sha]l
_ include a summary of progress made in meeting the integrated waste management plan
implementation schedule pursuant to section 42921, subdivision (b), and complying with the
college’s plan of correction, before the expirati on of the time extension. (6) For a community
coll ege that has been granted an alternative source reduction, recycling, and cornpostmg
requirement by the Board pursuant to section 42922, the report shall include a summary of
progress made towards meeting the alternative requirement as well as an explanation of current
circumstances that support the continuation of the alternative requirement.

Subdivision (i) of section 42922 states that a community college that is granted an alternative
requirement “shall continue to implement source reduction, recycling, and composting programs,
and shall report the status of those programs in the report required pursuant to Section 42926.”
This pmvision merely reaffirms the requirements of section 42921 and the more specific

requir ements in section 42926.

Submit: 1ecycled material reports (Pub. Contract Code, § 12167. 1): Thls section requires that -
“[IInformation on the quantities of recyclable materials collected for recycling shall be provided

to the board on an am:mal basis accordmg to a schedule determined by the board and

participating agencies.”

DOF and the Board d1sputc that this provision applies to community colleges. The Commission
finds that it does apply to community colleges because Public Resources Code section 42926,
discussed above, requires the annual reports, “[i]n addition to the information
provided:..pursuant to Section 12167.1 of the Public Contract Code...” This reference to the
Public Contract Code indicates legislative intent that the annual reports required by both section
42926 of the Public Resources Code and séction 12167.1 of ’the Public Contract Code be
complied with and submitted to the Board by “state agencies,” including commuity colleges.

Prior law did not require community colleges to annually report to the Board on quantities of
recyclable materials collected for recycling. Therefore, the Commission finds that it is a new
program or higher level of service for community colleges to annually report to the Board on
quantities of recyclable materials collected for recycling.

In summary, the Commission finds that the following activities®® are new programs or higher
levels of service on community colleges within the meaning of article XIII B, section 6.

% Claimants also seeks reimbursement for developing, implementing and maintaining an
accounting system to enter and track source reduction, recycling and composting activities, and
the costs and proceeds from selling recyclables, and other accounting systems that will allow
making annual reports and determining savings, if any, from source reduction, recycling and
composting activities. Claimants contend that the reporting requirements in the test claim
legislation, and the justifications required to obtain alternative goals impose substantial
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e Comply with the model integrated waste management plan (Pub. Resources Code,
§ 42920, subd. (b)(3) & State Agency Model Integrated Waste Management Plan
(February 2000)): A community college must comply with the Board’s model integrated
waste management plan, which includes the activity of consulting with the Board to revise
‘the model plan, as well as completing and submitting to the Board the following: (1) state
agency or large state facility information form, (2) state agency list of facilities; (3) state -
- agency waste reduction.and recycling program worksheet, including the sections on program
. activities, promotional programs, and procurement activities; and (4) state a geney mtegrated
waste’ management plan questions. - G s

'_c_:_l__waste reduction and recychng coordmator (Pub Resources Code,
c)): A commumty college must deerg;oate oné solid waste ) reduction and
Resources Code

° Designate a.
§ 42920; sul
recycling coordmator 1o perform new dutles 1mposed by chapter 18 5 (P
§§ 42920 — 42028), mcluchng unplem' i ' _
management plan, and acting as a harson to other state agencies (as defmed by section
40196.3) and coordinators. ' & - : b ow

® Drvert s_olld Waste (Pub" Resources Code, 8§ 42921 & 42922 subd (1)) A_commumty

reduction, recycling, and eompostmg activities, and divert at least 50 percent of all solid
wasté from landfill disposal of transforination fac111t1es by J anuary 1. 2004 rthrough source -
reduction; reeyclmg, and eompoetmg

A commumt‘y coIlege unable to comply 'with this diversion requlrement may mstead seek h'
either an alternatlve requlrement or time extension (but not both) as sp ecnﬁed below:

Jidasd

os Codo, §§ 42927 & 42922,

' o Seek an alternatWe requlrement (Pub Resourc

eollege 8 good falth efforts to effectlvely unplement the source leductlon
‘recycling; atid composting measures described in its integrated waste management '
- plan, and 'denonstration ‘of its progress towatd meeting the alternative '
requirément4s described inits annual repoits to the Board; (b) the'community
college’s inability to meet the 50-percent diversion requiremeﬁt"despite
1mp1ementmg the measres in 1ts plan; () the alternative source, reduetron

that the commumty eollege may 1easonab1y and feas1b]y achleve and (d) relate to
the Board circumstances that support the request for an alternative requirement,

reporting requn ements not contemplatcd by the drstrrct § eurrent accountmg systeme
However, these actmtles are not mc]uded m the test clalm']eglslat;on and ‘would therefore be

..........
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such as waste disposal patterns and the types of waste disposed by the commumty
college.

o Seek a time extension (Pub. Resources Code, §§ 42927 & 42923 subds. (a) &
(¢)): A community college that is unable to comply with the January 1, 2002
deadline to divert 25 percent of its solid waste, must do the following pursuant to
section. 42923 subdivisions (a) and (c): (1) notify the Board in writing, detailing . -
the reasons for its inability to comply; (2) request of the Board an alternative to
the szuary 1, 2002 deadling; (3) prowde evidence to the Board that 1t is makmg a
good faith effort to Jmplement the sotirce réduction, rccychng, and compostmg

* programs identified in'its mtegrated waste management plan; and (4) provide
information to the Board that describes the relevant circumstances that
contributed to'the request for extension, such as lack of markets for recycled
materials, local efforts to implement source reduction;, recycling and composting
programs, facilities built or planned; waste disposal patterns; and the type of:
waste disposed of by the community college. (5) The community college must

* alsosubmit a plan of correction that-demonstrates-that it'will meet the
requirements of Section 42921 [the 25 and 50 percent diversion requirements)
before the tlme extension expires, 1ncludlng the source 1educt10n racyclmg, or
compostlng steps the community college will 1mplement a date prior to the
expiration of the tinie extension when the requirements of Section 42921 will be
met the c}ustmg pro grams that 1t w111 mod1fy, any ncw pro grams that w111 be

s

- will be funded.

Report to the Board (Pub Resources Code, §§ 42926 subd. (a) & 42922 subd. (i)): A
coinihunity college must antually submit, by April‘l; 2002 and by April 1 each subsequeit
year, a report 10 the Board Summarizing its progress in reducing solid waste. The
information in'the report is to encompass the previous calendar year and shall contain, dt a
minimuin, the following as outlined in section 42926, subdivision (b): (1) calculations of * *
annual disposal reduction; (2) information on the changes in waste generated or disposed of -
due to increases or decreases in employees, economics, or other factors; (3) a summary of
progress implementing the integrated waste managetment plan; (4) the extent to which the ™
community college intends to use programs or facilities established by the local agency for
handling, diversion, and disposal of solid waste. (If the college does not intend to use those
established programs or-facilities, it must identify. sufficient disposal capacity for solid waste
thatis not source reduced, recycled or composted.) -(5) For a community college that has -
been granted a time extension by the Board, it shall include a summary of progress made in
meeting the integrated waste management plan implementation schedule pursuant to section
42921, subdivision (b), and complying with the college’s plan of correction, before the
expiration of the time extension. (6) For a community college that has been granted an
alternative source reduction, recycling, and composting requirement by the Board pursuant to
section 42922, it shall include a summary of progress made towards meeting the alternatwa
requirement as well as an explanation of current circumstances that support the conhnuatlon '
of the altcmatlve requirement.

5 - 5
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¢ Submit recycled material reports (Pub. Contract Code, § 12167.1): ' A community
college must annually report to the Board on quantities of recyelable materials col]ected for
recycling.

Issue 3: Does the test clalm legxslatmn nnposé “costs mandnfed'by the siate” withih
the meanmg of Government Code sections 17514 and 175567 +

‘In order forrthe actwmes l1sted above fo 1mpose a re1mbursable state mandated program under

‘activiti 'es'ﬁmst impos.e.inefeased ceets' mandeted by the s
as 11sted in Goyernment Code section 17556 ¢an apply Ge ,,,,rr'iment Code section 1'7514 defines
“costs mandated by the s’cate as follows:

..any increased costs which a local agency or school dlstnat is. requn'ed to incur
afte_r July 1, 1980; as a result-of any statute enacted on or-after January.1;:1975, or
any executive orderimplementing any statute enacted on or a’fter..Jauuarx_::I s 1975,
which.mandates a new program or.higher level of service of an existing program
within the meaning of Section:6 - of Article XIH'B of the California Constitution.

In the test claith, the claimants stated that they would incur costs in excess of $1 000 per annum,
which 1s the standard under Govemment Code sechon 17564 subd1v1s1on (a)

In this test cIaun secuon 42920 SlelelSlOEl (c) 's:use of “e}ustmg resources Ianguage raises the
issue of ‘‘costs mandated by the state” as defined-in Govemmeqt Code section 17514. Moreover,
DOF and the Board raise two Govem.ment Code section 17556 issues.that: could also preclude a

finding of “costs mandated by the state.” They argue that the claimants have offsettmg reyvenues
resu tmg ﬁom the program,_as well as fe_e authority to pay fcn the program,

i

Ex1stmg resnu: ces:. Subd1v1s1011 (e) of sectzoﬂ 42920 reqmres desxgnatlon of at east one. sohd
waste reduction and recycling coordmator to.f perform the duties imposed pursuant to. this
chapter nsing exlstmg resources,’ (emphams added) to Jmpiement the integrated waste .
management plan, and to serve as a liaison to other state agencles and coordmators Gwen t]:us
statutory preference for using “existing resources;” the issue is- whether the aetmhes of the solid
waste reduction and recycling | coordmator result in increased costs mandated by the state as
defined by- Govemment Code sectlon 17514.

Article XIII'B, section 6 of'the Califotnia-Constititioi: teqiiites the staté to prowde a subventmn
of fundsto relmburse local governmenfs Wheriever the Legislature ora State AgeHCy thandates &
new program or ]:ugher Tevel of sérvice that results in‘increased ¢osts for the local governments,
Government'Codé section 17514 was enacted to iimplement this conshﬁxtlenal provision. The

prmmple of resmbursement was * enshrmed n the Constitution to prowde local entxhes with the

o Departmem’ of Fmance V. Commwszon on State Mandates, Supm, 30 Cal. 4th '?27 740; .
Government Code section 17514.

% Declaration of Phyllis Ayers, Santa Monica Community College District and declaration of
Tom Finn, Lake Tahoe Community College District.
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assurance that state mandates would not place additional burdens on their increasin gly limited

revenue resources.”®

Here, the Leg1s1ature attempts to limit claimants’ reimbursement by inserting language in section
42920 requmn g the community college’s solid waste coordinator to perform the duties within
existing resotirces:. However the duties of the position; such as unplementmg the integrated
_ waste management plan and serving as liaison to other state agencies and coordinators, are new

“ activities. “There'is nothing in'the record to suggest that the Legislature repealed other programs - -

o appropriated money foi" these new activities, other than the Public Contract Code provisions -~ = -
- discussed Below. Therefore, based on the evidence in the record, the Commission finds that the

solid waste reduction ¢oordinator’s new activities impose costs mandated by the state on
community colleges within the meaning of article XIII B, section 6 and Government Code
section 17514. '

Offsettmg revenues (Pub. Resources Codeé; § 42925 & Pub. Contract Code, §§ 12167 &
12167.1): Claimants pled Public Resouttes Code section’ 42925 of Whlch subdivision (a) states:

(a) Any cost savings realized as a result of the state agency mtegrated waste
management plan shall to the extent feas1ble be reduected to the agency S mtegra’[ed
~ accordance with Sec‘aon 12167 and 12167 1 of the: Pubilc Contract Code. [Emphasm
wadded.] o

This section requlres cost savmgs be. spent on the community college plan unplementatmn
and administrative costs,” meaning the source reductlon recyclmg, and composting activities in
the plan;in‘addition'to administrative costs; wkueh oauld include the’ sohd waste 1educt1(an and
recyclm 4 coordmator diSC‘dS sed above. ' it -

1, kL

Although these prowsmns raise the issue of cost. savmgs in the test clalm leglslatlon they do not
preclude a reimbursa mandate, Accordmg to Govermnent Code section 17556, subdivision

=

(e), th .!C'omnussmn' shall not find costs mandated by the state if:

‘(e) The statute or executive order provides for offsetting savings to local agencies or
school districts-which result in no net costs: to the local agencies or school districts,.or
includes additional revenue that was specifically intended to fund the costs of the state

6 C‘oum‘y of Sonoma V. Commzssmn on Sfate Mandares (2000) 84 Cal, App 4th 1264 1282
Two cases have held legﬂa{w clarations smular to that in section 42920, subdmmon (e)
unenforceable. In C'armé! Valley Fzre Protécrzon D:smct Vi Stare of Cahfomza supra, 190"
Cal.App.3d 521, the court held J(hat “LegmlatWe disclaimets, findirigs and budget control
language are no defense to reimbursement.” The Carmel Valley court called such language
“self serving” and “transparent attempts to do indirectly that which cannot lawfully bedone. .
directly.”? (1d. at p. 541).. Similarly; in Long Beach Unified School District v. State of California
(supra, 225 Cal.App.3d 155) the Legislature deleted requested funding from an appropriations
bill and enacted a finding that the executive order did not impose a state mandated local -
program. The court held that “unsupported legls]a‘cwe disclaimers are 1nsufﬁelent to defeat
reimbursement. ...[The district,] pursuant to Section 6, has a constitutional ught to
reimbursement of its costs in providing an increased service mandated by the state. The
Legislature cannot limit a constitutional right.” (/d. at p. 184).

a
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mandate in an amount sufficient to fund the cost of the state mandate. [Ernphas1s
added.] : et

Public Contract Code sectlons 12167 and 12167.1 (Stats 1992, ch. 1116) require reyenue

received from a recycling plan to be deposited in the Integrated Waste Management Account in

the Board.  This recycling plan does not apply to.community-colleges. Rather, the Public . ;

- Contraet Code Provisions only apply to the.extent that funds.are to-be “redirected in accordance” .

© with them. After July 1, 1994 the test claim legislation authorizes the. Board to spend the -

“revenue upon’ appropnauon * by the Legislature to offset recycling program costs. Annual: -
revenue under $2,000 is continuously- appropnated “for expenditure by state agencies and.
institutions, whereas annual revenue over $2, 000 is available for expenditures upon -
appropriation by the Legislature. b, owes %

DOF asserts that sections 1216’7 and 1216’7 I of the Public Contract Code state that any revenue
DOF argues that these pr0v1s10ns do not apply to commumty colleges wlnch therefore shoulcl lﬁe,
able to keep all recycling program revenues.

The Board argues that section 42925 shows mtent by the Leglslature that cost savmgs be -
redirected to the agency or.college to fund implementation and administration costs: _Th_e_Bcard
also states that the Public Contract Code.provisions pled by claimants probably donot.apply to
community colleges, but even if they do, pursuant to Public Resources Code section 42925, cost
savings and revenue generation that result from the program are to be du'ectecl back to tl:\e
commumty college for fundmg 1mplementatlo and aclmm_” tratwe costs _

Claimants: respond to. DOF and- the Board stating that.potential revenues do not: preclude thej
~ existence of a reimbursable mandate. Claimants, referring to Government.Code section. 1 ?_5_56
subdivision (e), assert that as a matter of law, the test claim statutes do not include ‘ offsettiog _
savmgs Wh:lch restilt in no nét costs. Claimants 'adn_ut that the test clalm : hais
“additional tevenue that specifically was intended to 'ﬁmd'tlle Costs of the mandate™®® in the form
of revenue from selling recyclable matetials, but argue there is no compctent evidence before the
Commissionas.to the amount of the expected revenue, except-that revenue is limited to $2,000
by the test claim legislation unless more revenueiis appropriated by the Legislature.” Claimants

 An appropnatmn 18 “an, authonzatlon from a specific fund to a spe ific agency or program to

. make expeudﬂures/mcur obl1gat10ns for a spec1ﬁed purpose and yeriod of time,
Appropnatlons are made by ‘the Leglslature in the annual budget Act ancl in other

leg1s1at1on " (Governor s 2003-04 Budget, Glossary of I

® A continuous appropriation is “an amount; specific or estlmated avaﬂable each year under a
permanerit - constitutional or statutory expendltute authorization that exists ffom year to year
withoiit further legislative &ction. The amount available may be'a specnﬁc recurring sum edch
year; all or a specified portlon of the proceeds of specxﬁed revenues that'haveébeen dedicated

- permanently to a cértain putpose; or ‘Whatever amount is réquired for the purpose as
determined by formula—such as school appottionments.” (Governor’ s 2003-04 Budget

Glossary of Budget Terms, Appendix p. 3) .
6 Government Code section 17556, subdivision (&):

°
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state that the mandated duties are certain, but the costs of those duties and amount of revenues
are unknown. ‘Claimants further state that the costs of imp]ementetion will vary among districts
and campuses, so it cannot be determined whether the revenue is sufficient. According to -
claimants, any revenues would be considered offsets to re1mburs ement, but would not pr eelude
the existence of a mandate. - -

- Further, claimants state that Public Resources Code section 42925 does not refer to savmgs of the
state agency, but 1o costs savings realized as a result of the state ageney s plan; meludmg savmgs
- of community college campuses realized from: the plan submitted by-theirtespective districts. -
The savings are to be redirected to the agency’s integrated waste management plan to fund plan
implementation and costs in accordance with sections 12167 and 12167.1 of the Public Contract

Code. Section 12167, claimants argue, refers to revenues (not cost savings) which mustbe
deposited in an account controlled by the Board-and, after July 1, 1994, may be spent upon.
appropriation by the Legislature to offset recycling program costs (not program costs), Secti on
12167.1, clalmants argye, is a lim ited exception to section 12167 lglch eon‘mi' ously. ...

' apprepnates revenues not exeeedmg $2, 000 for expendlmre by state ageneies _ __et_ reeyehng
program costs. Revenues over $2, OOO are still subject to appropnatlon by the Le@slature
Claimants, restate the portion of the tes’t clalm that recognized the reyenue sources and fhelr
lumtatlons bl tl_ng +that the Chancellor’s Ofﬁee s comments stated that the. offsettmg reyenue was

_ “mﬂﬂcely to effset mueh of the costs,”

The Cermmssmn finds that section 42925 and the Public Cenn act Code prDVlSlOnS do not
preclude a finding of costs mandated by the state. Section 42925 states:that redirection of cost
savings shall be “in accordance with Sections 12167 and 12167.1 of the Public Contract Code.”
The plain language of section. 42925 1neorporates Pubkc Contract Code sections 12167 and
12167.1, makmg them appheable to community colleges to the extent t11e statutes gmde the

“redirection” of funds

Pursuant to section 12167, revenue is to be deposited into the Integnated Waste Management
Account in the Integrated Waste Management Fund and may be spent by the Boald only on
. appropnatlon by the Legislature to offset 1eeyelmg program costs. Pursuant to seetlon 12167.1,
revenue from sel]mg reeyeiab]e materials that.does not exceed $2 000 annua]ly 18 eontmuously

appropnated to eemmumty eolleges to offset reeye]mg program costs ReVenue that exeeeds
$2,000 ammally is avaﬂable for expendl‘mre when appr opnated by the Leglslature

As mentioned above; accordinig to Government Code section 17556, subd1v1s1en (e)y the :
Commtssnon shall'not find costs mandated by the state if:

The sta‘rute or exeeutlve order prov1des for offsettmg savings to local agenc',les
or school districts which résulf in no et costs to the local agenciés or school
districts, or includes additional revenue that was specifically intended to fund the
costs of the state mandate in an amount sufficient to fund the cost of 1he state
mandate.” [Emphasis added.]

67 So for example; the recycling plan mentioned in sectmn 12167 does not apply to eemmumty
colleges because it does not impact the redirection of funds. - '

Y -
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In the recent case Department of Finance v. Commission on State Mandates,”the court found
that costs incurred in complying with the test claim legislation did not entitle claimants to obtain -
reimbursement because the state already provided funds that may be used to cover the necessary.
- expenses. However, the holding was limited to “the circumstances here presented,” and the : .
-court found that the costs of the reqmrements at issue appeared ‘rather modest,” Moreover, the
s court laft open the poss1b1]1ty that: : :

w1th regard to some pro grams the 1ncreased comphance costs zmpesed by
e -the state might:become so great -- or funded program grants might become 5o
- . diminished = that funded program benefits would not cover compliance-costs, or
that expenditure of granted program funds on administrative costs might:violate a
spending limitation ... In those circumstances, a compulsory program part1 clpant
likely would be able to establish the existence of a reimbursable mandate .

There is not]:ung in tHe record to mdwata that the 1lcvcnue resulﬁng from thc test claith leglslatmn

Contract Code; §12167 1), the appropnatlon would-more ful]y offset the costs.of'the pro gram,.
but there i 1s no requirement for the e gls]ature to doso. e

T herefore. the Comrru""é"'x"""n‘ fmds that the revpnues cxted m Pubhc Resources sectmn 42925 and .

reimbursable state fiidated program. Any el Sald e ident el s & fsets
parameters and guidelines phase e

Fee quthorlty The Board and DOF assert that Government Code qechon 1?5 56 ¥ ”fbdlwsmn (d)
applies, which states the Conumssmn shall niot ﬁnd co s’cs mandated by the state if the “local
agency or school district has the au’rhonty to levy servme charges fees, Of assessments sufﬁcwnt
to pay for the mandated program ot mcreased 1evel of gervice.” The’ Board and' DOF argue that '
community collages Have feg authorlty, pursuant to Bducation Code sechon 70902 sufﬁcleh_, to
pay for the new program of higher level of setvice. Theé Board tites a legal opinion frond the
Community Colleges Chancellor’s Office regarding optional student,fees or charges, and argues
that a fee for recycling or waste reduction services would be permissible.”’ TheBoard observes
that such a fee would be nominal, if necessary at all, given the ability of recyclm g programs to

recover costs through sale of recyclable matenals d1sposal cost avoidance and reuse of materials,

% Department of Finance v. Commission on State Mandates, supra, 30 Cal 4th 727, 747.

® Id. at pages 747-748.

" California Community Colleges Chancellor’s Office, Legal Opinion M 00-41,

December 19, 2000, page 1. This opinion was submitted with the Board’s comments. The
Chancellor’s Office relies on Education Code section 70902, subdivision (a), (quoted below)
for the existence of permissive or optional fee authority. -

® %
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Claimants respond that, based on the legal opinion of the Chancellor’s Office, students may not
be charged for services the district is required to provide by state law.”' Students may only be
required to pay a fee if a statute either requires it or authorizes a district to require it. ? Claimants
believe the Board’s reliance on Education Code section 70902, subdivision () is misplaced
because the section is “permissive” only to the extent that the governing board “may initiate and
carry on any program, activity, or may otherwise act in any manner” but limited by the phrase -
~ “that is not ini conflict with or iriconsistent with, or preempted by, any law and that is not in
. conflict with the purposes.for which community college districts are established.””  Claimants. -
argue that charging students for an integrated waste management plan and all that it entails is -
directly in-conflict with the purposes for which community college districts are established.
Claimants also assert that calling the fees “optional” is unrealistic because they could become
substantial and students would not likely “voluntarily” accept the additional levy.

In its February 2004 comments, the Board reiterated its fee authority argument, calling
claimant’s assertion that the fee is in conflict with the purposes of community colleges

- “groundless.” According to the Board, the fee “to cover operational costs for appropriately
managing solid waste does not in any way conflict with the purposes for which the districts are
established.” The Board also responded to claimant’s assertion that students would not opt to
pay for the program. Citing Connell v. Superior Court (1997) 59 Cal. App. 4th 382, the Board
argues there is no reimbursement where a local agency has authority to levy fees sufficient to
cover tlie costs of the state-mandated program. The issue is a question of law, and evidence as to
the practicality or feasibility of collecting the fee “was irrelevant and injected improper factual
questions into the inquiry.” (Zd. at p. 401.) '

In their Febrnary 2004 comments, claimants distinguish this case from Connell by remarking that
in Connell, the water districts had statutory fee authority. (Zd. at p. 398.) In this claim, however,
claimants point out there is no statute that authorizes levying service charges, fees, or
assessments against students sufficient to pay for the integrated waste management program.

The Cc'z,_i_;_mnission finds, as a matter of law,”* that community colleges do not have fee authority to
pay for.the waste reduction and recycling activities in the test claim legislation.

The permissive fee authority statute upon which the Board relies reads as follows:

The governing board of each community college district shall establish, maintain,
operate, and govern one or more community colleges in accordance with the law. In so
doing, the governing board may initiate and carry on any program, activity, ‘or may
otherwise act in any manner that is not in conflict with the purposes for which
community college districts are established.”

" Id. at page 15.
” Bducation Code section 70902, subdivision (b) (9).
™ Education Code section 70902, subdivision (a).

™ As correctly pointed out by the Board, fee authority is a matter of law. C‘onnell v. Superior
Court (1997) 59 Cal. App. 4th 382, 401,

5 Bducation Code, section 70902, subdivision (a).

] ©
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More specific is the section’s provision that states a community college governing board shall
“Establish student fees as it is reqnired to establish by law, and, in its discretion, fees as it is
authorized to establish by law.” (Ed. Code, § 70902, subd. (b)(9)).

The Commission bases its finding of no fee authority on the following, First, the test claim
~ statutes do not provuie fee authority for community colleges, nor for other “state agencies,”
Second, there is no other law. that requires or authorizes community colleges to assess a waste © - -
management or recyclmg fee, S0 it cannot be mandatory or reqmred 7%

~ Astothe ophonal fee, which a student could decide not to pay, the Board cltes tha Chancellor g
Ofﬁce S legal OplllIOIl which states:

On the other hand, if the fee is for materials, services, or privileges which will
assist a student, but are not otherwise required for registration, enrollment, entry
into class, or completion of the required classroom objectives of a course, the fee
can be classified as optional in nature. Under the authority of the permissive -
code, [Ed. Code, § 70902, subd. (a)] a district may charge a fee which is optional
in nature, provided that the fee is not in conflict or inconsistent with existing law,
and is not inconsistent with the purposes for which community college districts -
are established.”’ ;

The Commission does not rely on the Chancellor’s Office legal opinion for its
determination regarding fee authonty Although the Commission recogmzes the
Chancellor’s Office expertise in community college fees, the opinion is an interpretive
one. As such, it is entitled to less defereuce than a quasi-legislative rule (such as a duly
adopted regulation, for example).”®

There is nothing in the record or legislative history that establishes the authorlty for community
colleges to charge a mandatory or permissive fee to pay for the program in the test claim
legislation. Had the Legislature intended community colleges to have fee authority, the
lcgslamre would have provided it for them as it has for cities and counties waste management
activities.”” Moreover, as stated above, Education Code section 70902, subdivision (b)(9) states
that community colleges shall “[e]stablish student fees as it is required to establish by law, and,
in its discretion, fees as it is authorized to establish by law.” This provision controls with respect
to fees because it is more specific than section 70902, subdivision (a).

~ A specific statutory provision relating to a particular Subj_cct, fatl;er than a general
statutory provision, will govern in respect to that subject, although the latter, standing

7 Similar to Bducation Code section 70902, subdivision (b)(9), California Code of
Regulations, title 5, section 51012, states that a community college district may only establish
such mandatory student fees as it is expressly authorized to establish by law.

"’ California Community Colleges Chancellor’s Office, Legal Opinion M OO 41,
December 19, 2000, page 1.

® Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 9-13.
™ Public Resources Code section 41900 et seq.

o “

Adopted Statement of Decision
00-TC-07
1172



alone, would be broad enough to include the subject to which the more particular
provision relates.®’

" Applying this rule, the SpBCIﬁC fee statute of subdivision (b) prevails over any general 1mphed
authority in subdivision (a) upon which the Board relies. For fee authority for this program to
exist, therefore, it would need to be authorized or established by law pursuant. to subdivision (b).

_ - Therefore, the Commission finds that commumty eol]eges do not have fee authonty to preclude a -
 finding of “costs mandated by the state.” : il g B sh s

" Student center fee: The Board’s February 2004 comments also mentzon Education Code- sectmn o
76375 regardmg an'annual building and operafmg fee, subject to student body election, fora =
“student body center. The Board states that a portion of this fee could and' should include some

provision for waste management recycling arid diversion pro grams

Education Code SBCthIl ’?6375 reads in pertinent part as follows:

76375. (a) The board of trustees of a comimunity college dlstnct may establish an
~ annual building and opefating fee for the putpose of financing, constructing, enlarging,
remodeling, refurbishing, and operating a student body. center, which fee shall be
required of all students attending a community. college where the student body center
is to be located. . The fee shall be imposed by the board of trustees, at its option, only after
a favorable vote of two-thirds of the students voting in an election held for that purpose at
‘a community college, in the manner prescribed by the Chancellor of the California
: "E"Commumty Colleges, and open to a[l regular students enro]led in eredlt classes at the
Jeast 20 percent of the students enrolled in credit classes as of Octobet 1 of the school -
year during which the election is held must cast a ballot for the election to be declared
valid. The annual building and operating fee shall not exceed one dollar ($1) per credit
hour,up to.a maximum often dollars ($10) per student per fiscal year. The fee -
requirement shall not apply to students enrolled in the noneredit courses ... [nor] ... to a
“student who is a recipient.of the benefits under the Aid to Families with D_ep_endent
Children program, the Supplemental Security Income/State Supplementary Program; or:
the General Asmstance program The fee aut‘ﬂonzecl by this section Shall be supplementa]
to all other fees ch
(d) The student govemment of  commuhity college with an‘_'annual bulldmg and
operahn g fee pursuant o this ; sectlon ‘shall’ determjne the appropn ate uses of the fee
in¢ome and the s‘rudent body cen‘ter fac111ty itself.

As a matter of law, this fee provlslon would not meet the * ‘sufficiency” test of Government Code
section 17556, Suhgl1m§_1_on (d). Because the fee is subject to a student election of two-thirds of
voting s’mdents it is uncertain whether it could be adopted. Second,-even if it were.adopted, its
use is determined by the student government and is therefore outside the commumty eollege
administration’s control. The student govemment is not reqmred totise any part of the'feg for -
waste reduction or recyclmg Moreover, the fee is capped at « one dollar ($1) per credit hour up
to a maximum of ten dollars ($10) per student per fiscal year.” There is nothing in the record
regarding the sufficiency of this fee amout to fund thé waste reduction and recycling program.

8 Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App.4th 398, 405.
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If the community college’s waste reduction and recycling efforts were focused outside the
student center, for example, on waste generated in the classrooms or at construction sites, a
portion of the student center fee would not apply to those efforts. -As such, the fee is not
sufficient to fund waste reduction and recycling outside the student center.

- The Commission agrees with the Board’s siimmary of Connell v. Superior Court { 1997) 59 Cal.
App. 4th 382, which precludes teimbursement where a local agency has fee authority: sufficient

© for the costs of the state-mandated program. The issue is a question of law, and evidence as'to

“the feambllﬂy of collecting the fee “was 1rreleVant and inj ectcd improper- factual questions into - -
district argumg agamst the economlc feasﬂnhty of chargmg a fee in a, sufﬁczent amount The fee
issues in this case were not contemplated by the Connell court: (1) whether the fee may be -
charged because of the two-thirds election requirement; (2) expendltures being outside the

control of the local entity; and (3) the existence of a statutory fee cap, and (4) that if efiacted, the
fee would be limited to the student center rather than apply to the entire waste program.

Therefore; the unique attributes of this fe¢ distinguish it from the fee in Connell. . -

Therefore, the Comimission finds that there are costs mandated by the state in spite of the fee
authority it Bducation Code section 76375, Any revanue frotn these fees used to comply with
the test claim legislation would be consider ed offsets as Wlth any other reventes that acérue to
commumty col]egas as discussed above.

Therefore, the Cormmssnon finds that the test claun Iegxslatmn imposes costs mandated by the
state. pursuant to Government Code section 175 14 and that the exceptions in Government Code
section 17556 do not apply

Based on the foregoing analysis, the Commission finds that the test claim legislation imposes a
raimbursable‘ state mandatad ping am on c'ommUzlity c‘olleg‘e distr‘iﬁts w‘ithin the' r"nf':'a'nixig of

the followmg actwmes

° Comply with the model plan (Pub Resources Code, § 42920 subd {b)(S) & State
Agency Madel Integ: ated, Wa.s'te M n_agement Plan, February 20[]0) A commumty college

.....

consultmg with the Board to revise the modei plan as well as comp]etmg and subm1ttmg to
the Board the following: (1) state agency or large state facﬂlty information form; (2) state
agency list of facilities; (3) state agency waste reduction and recycling program worksheet,
including the sections on program activities, promotlonal programs, and procurement
act1v1tles and (4) state a gency inte grated waste mana gement plan questlons '

° De51gnate a sohd waste reductmn and recyclmg coordmatqr {Pub Resom ces Cnde,
§ 42920, subd. (c)) A community college must designate one solid waste reduction and
recycling coordinator to perform new duties 1mposed by chapter 18.5 (Pub. Resources Code,

§§ 42920 — 42928), including implementing the community college’s integrated waste

8 Any offsetting revenues would bé identified in the parameters and-guidelines phase.
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management plan, and acting as a liaison to other state agencies (ag defined by section
40196.3) and coordinators.

Divert solid waste (Pub. Resources Code, §§ 42921 & 42922 subd. (1)) A community
college must divert at least 25 percent of all its solid waste from landﬁll dlsposal or
- transformation facilities by January 1, 2002; through source reduction, recycling; and -

- . composting aétivities; and divert at least 50 percent of all solid waste- from landfill dmposal

or transfonnaﬁon faclhtles by I anuary 1 2004 through source reducnon recyc]mg, and
'compostmg i . . : s

A commumty colle ge unabla to comply w1th this diversion requlremant may instead seek
- either an altcrnatwe rcquuement or time extension (but not both) as 3pec1ﬁed below

o Seekan alternative requirement (Pub, Resources Code, §§ 42927 & 42922,

*. - subds. (a) & (b)): A community college that is unable to.comply'with-the 50- .
percent diversion requirement must: (1) notify the Board in writing; detailing:the
reasons for its inability to.comply; (2) request of the Board an alternative to the
50«percentrequirement; (3) participate in a public hearing on its alternative
requirement; (4) provide:the Board*with information-as-to:(a) the community
college’s good faith efforts to-effectively implement the source reduction, -
recycling, and composting measures described in its integrated waste management
plan, and demonstration of its progress toward meeting the alternative - -+

S requirement as deseribed in its'annual reports to the Board; *(b) the community

iy - college’sinability to meet the 50-percent diversion requirerment despite
implementing the measures in its:plan; (c) the alternative source reduction,
recycling, and composting requirement represents the-greatest diversion-amount
that the community college may reasonably. and Tfeasibly. c}neve and (d) relate to
the Board cucumstan ces {hat support thc request for a Ui )
such as waste dlSpOSEll patterns and the types of waste dlsposed by the commumty
college.

o Seelc a,ﬁme extenswn (Pub _Resnurces Code, §§ 42927 & 42923 subds. (a) &

__commumty col]ege 1at is unable to compiy with the J anuary 1 2002
deadline to divert 25 percent of its solid waste, must do the following pur suant to
section 42923, subdivisions (a) and (c): (1) notify the Board in writing, detailing
the reasons for its inability to comply; (2) request of the Board an alternative to
the January 1, 2002 deadline; (3) provide evidence fo the Board that it is making a
good faith effort to implement the source reduction, recycling, and composting
programs identified in its integrated waste management plan; and (4) provide
information to the Board that describes the relevant circumstances that
contributed to the request for extension, such as lack of markets for recycled
materials, local efforts to implement source reduction, recycling and composting
programs, facilities built or planned, waste disposal patterns, and the type of
waste disposed of by the community college. (5) The community college must

~ also submit a plan of correction that demonstrates that it will meet the
requirements of Section 42921 [the 25 and 50 percent diversion requirements]
before the time extension expires, including the source reduction, recycling, or
composting steps the community college will implement, a date prior to the

L]

405
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expiration of the time extension when the requirements of Section 42921 will be
met, the existing programs that it will modify, any new programs that will be.

_implemented to meet those requuements and-the means by Whlch these programs
will be funded.

.- Report to the Board (Pub Resources Code, §§ 42926 subd. (a) & 42922 subd. (1)) A
community. college must annually. submit, by April 1, 2002 and by April 1 each subsequent
year, a report to the Board summarizing its progress in reducing solid waste, The... '

- information in the report is to encompass the previous calendar year and shall contam A it N e o

. minimum, the followmg as outlined in séction 42926, subdivision (b): (1) ca]culatlons of
anniial d1sposa1 reductlon @) mfonnahon on the changes in waste generated or dlsposed of
due to increases or decreases in employees econornics, or other factors; (3) a summary of
progress implemeénting the integrated waste management plan; (4) the ‘extent to which the
community‘college intends - touse programs or facilities established by the local agency for
handling; diversion; and disposal of solid‘waste. -(If the college does not intend to use those
established 'programs or facilities; it must-identify sufficient disposal capacity for solid waste
that is not source reduced, reeycled or composted.) (5) For a community-college that has
been granted a time-extension by:the Board, it 'shall include a summary of progress made in
meeting the integrated waste managementplan implementation schedule pursuant to section
42921,-subdivision (b), and complying with the college’s plan of correction, before the
expiration of the time extension. (6)For a.community college that has been granted an
alternative:source reduction, recycling, and‘composting requirement by. the Board pursuant to
section 42922,-it shall:include a summary of progress made towards meeting:the: alternative
requirement as well as an explanation of current cu‘eumstances that support the contmuatmn
of the alternatlve requlrement T :

Sub ral r'_' orts (Pub Contract Code,§ 12167. 1): A commumty
llege mus’c annually repott to the Board on quantities of reeyclable matenals collected for
reoychng

The Commission finds that all other stafutes and executive orders in the test claim not mentioned
above, mcludmg pubhcatlons of the Board (except for the model plan) are not reimbursable state
mandated programs within the meamng of artlcle X111 B, sectxon 6 and C’ruverm:nentI Code
section 175 14 '

-]
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DECLARATION OF SERVICE BY MAIL

o ﬂlé undérél;gﬁed declare. as folloﬁvs‘ ;o

: I am-a res1dent of the County of Sacramento and I am over the age of 1 8 ‘years, and not a -

. party to the within action. My place of employment is 980 Ninth Street Sulte 300
S acramento, California 95814,

March 26, 2004, I served the;

Adopted Statement of Decision

Integrated Waste Management, 00-TC-07

Santa Monica and South Lake Tahoe Community College Districts, Co-Claimants
Public Resources Code Sections 40148, 40196.3, 42920-42928

Public Contract Code Sections 12167 and 12167.1

Statutes 1999, Chapter 764; Statutes 1992, Chapter 1116

Manuals of the California Integrated Waste Management Board

by i;iacing a true copy thereof in an envelope addressed to:
Mr Keith Petersen

SixTen and Associates

52§2 Balboa Avenue, Suite 807

San Diego, CA 92117

State Agencies and Interested Parties (See attached mailing list);

and by sealing and depositing said envelope in the United States mail at Sacramento,
California, with postage thereon fully paid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

March 26, 2004, at Sacramento, California.
M ﬂ%/b&n %CW% MB—

VICTORIA SORIANO
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Original List Date: 3/20/2001

Last Updated: 3/12/2004
List Print Date: 03/26/2004
Claim Number; 00-TC-07

Jssue: © Integrated Waste Managemerit

TO ALL PARTIES AND INTERESTED PARTIES

Mailing Information: Notice of adopted SOD

Mailing List

Each commission mailing list is continuously updatad as requests are recetved to mclude or rernove any party or person
on the mailing list. A current mailing list is provided with commission correspondence, and a copy of the current mailing -
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission concerning a claim, it shall simultaneously serne a copy of the written
material on the partles and interested parties to the claim identified on the mailing list prowded by the commission. (Cal.

Code Regs., tit. 2, § 1181.2.).

Mr. Jon Stephens

South Lake Tahoe Community College District

One College Drive
South Lake Tahoe, CA 96150

Claimant
Tel: (916) DO0-0000

Fax:.  (916) 000-0000

Mr. Michael Havey

State Controller's Office (B-08)
Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95816

Tel:  (916) 445-8757

Fax:  (916) 3234807

Mr. Keith Gmeinder
Department of Finance (A-15)
915 L Street, 8th Floor
Sacramento, CA 95814

Tel:  (916) 445-8913

Fax:  (918) 327-0225

Mr. Gerald Shelton

California Department of Education (E-08)
Fiscal and Administrative Senices Division
1430 N Street, Suite 2213

Sacramento, CA 95814

Tel:  (916) 445-0554

Fax:  (916) 327-8306

Ms. Cheryl Miller :

Santa Monica Community College District
1900 Pico Bivd..

Santa Monica, CA 90405-1628

Claimant
Tel: (310) 434-4221

Fax:  (310) 434-4256

Ms. Annette Chinn
Cost Recovery Systems

705-2 East Bldwell Street, #294
Folsom, CA 85630
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Tel: (916) 939-7901

Fax:  (916) 939-7801
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Mr. Steve Shields

Shields C_)onsufting Group, Inc. Tel:
1536 36th Street

Sacramento, CA 95816 Fax:  (918) 454-7312

(918) 454-7310

Dr. Carol Berg
~ Education Mandated Cost Network
-1121 L Street, Suite 1060 . - -

Tel: . (916) 446-7517
Sacramento, CA 95814 N i e R i e B - e L e

'Ms. Harmeet Barkschat

Mandate Resource Service_s-- Coa, : ‘L | CTel: © (916) 727-1350
5325 Elkhorn Blvd, #307 ; : .
Sacramento, CA 95842 =~ - ' o Fax:  (916) 727-1734

Mr. Bob Campbell

Department of Finance (A-15) Tel: (916) 445-3274
915 L Street, Suite 1190
Sacramento, CA 95814 Fax:  (916) 324-4888

7. Allan Burdick

MAXMUS Tel:  (916) 485-8102
4320 Auburn Bivd., Suite 2000
Sacramento, CA 95841 Fax:  (916) 485-0111

Mr. Paul Minney

spector, Middleton, Young & Minney, LLP
7 Park Center-Drive

Sacramento, CA 95825 : Fax:  (916) 846-1300

Tel:  (916) 646-1400

Mr. Louls R. Mauro -
Department of Justice (D-08)
1300 | Street, 17th Floor

P.O. Box 944255 _ Fax:  (916) 323-2137
Sacramento, CA 95814

Tel: (916) 324-5489

Mr, Steva Smith

Steve Smith Enterprises, Inc. Tel: (916) 444-5243
One Capitol Mall, Suite 200

Sacramento, CA 95814 ) Fax:  (916) 479-0594

Mr. Kelth B. Petersen Claimant Representative
SixTen & Associates Tel: (858) 514-8605
5252 Balboa Avenue, Suite 807

San Dlego, CA 92117 _ _ Fax:  (858) 514-8645

Wis. Beth Hunter
Centratlon, Inc, Tel: (866) 481-2642
1316 Red Oak Street, Suite 101

Fax: = (B66) 481-5383
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Rancho Cucamonga, CA 91730

Mr. Jim Spano

State Controller's Office (B-08)
Division of Audits )
300 Capitol Mall, Suite 518
Sacramento, CA 95814

Tel:

Fax:

(9;1 6) 323-5845

(916) 327-0832

' Ms. Cindy Sconce - -

Cianfraﬂnn, Inc. o : .
- 12150 Tributary Point Drive, Suite 140~ = ~
Gold River, CA 85670

. Tel:

Fax:

(916) 351-1050

(916) 351-1020

Mr. Jim Jaggers
Centration, Inc.

12150 Tributary Point Drive, Suite 140
Gold River, CA 95670

Tel:

Fax:

(916) 351-1050

(916) 351-1020

Ms. Deborah Borzelleri

Californla Integrated Waste Management Board (E-10)
Legal Office

1001 | Street, 23rd Floor

P.O. Box 4025

Sacramento, CA 95812-4025

Tel:

Fax:

(916) 341-6000

(916) 341-6082

Mr. Mark Brummond

California Community Colleges
Chancellor's Office (G-01)
1102 Q Street, Suite 300
Sacramento, CA 95814-8549

Tel: .

Fax:

(916) 3224005

(916) 323-8245

Mr. Todd Wherry
MCS Education Senices

11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 85670

Tel:

Fax:

(916) 669-5119

(816) 669-0888
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