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STATEMENT OF DECISION 
The Commission on State Mandates ("Commission") heard and decided this test claim during a 
regularly scheduled hearing on May 25,2006. David Scribner and Eric Premack appeared on 
behalf of claimants. Dan Troy appeared on behalf of the Department of Finance. 

The law applicable to the Commission's determination of a reimbursable state-mandated 
program is article XI11 By section 6 of the California Constitution, Governmeilt Code section 
17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve the test claim at the hearing by a 
vote of 5-2. 

Summary of Findings 

The Commission finds that charter schools are not eligible claimants under article XI11 B, 
sectioil6 of the California Constitutioil and applicable statutes. The Commission also finds that 
the test claim statutes impose a reimbursable state-mandated program on school districts or 
county offices of education within the meaning of article XI11 B, section 6 of the California 
Constitution and Government Code sections 175 14 and 17556 for the following activities: 

Findings on denial: Upon denial of ti charter petition, a school district makes written 
findings of fact to support one or more of the following findings: (1) the charter 
school presents an ullsound educational program for pupils; (2) petitioners are 
demonstrably unlikely to successfully implement the educational program; (3) the 
petition does not include the required number of signatures; (4) the petition does not 

99-TC-14 Charter Schools 111 
Statement of Decision 



contain reasonably coinprehensive descriptions, as specified in statute (5 47605, subd. 
(b), amended by Stats. 1998, ch. 34).' 

Transfer funds in Iieu of property taxes: except for local educational agencies that 
charge fees under Education Code section 47613, subdivisioil (c), a school district or 
county office of education that spoilsors a charter school and transfers funds in lieu of 
property taxes to the charter scl~ool(§ 47635, added by Stats. 1999, ch. 78). 

Financial information: for school districts or county offices of education that are 
chartering authorities, including the revenues and expenditures generated by the 
charter school in the in the school district's or county office of education's annual 
statement, in a CDE-specified fonllat. This activity is only reimbursable from May 
22, 2000 until June 30, 2001. 

The Coininission also finds that, except for statutes over which it lacks jurisdiction because they 
were decided in a prior test claiin, all other test claiin statutes and executive orders pled by 
clain~ailts do not contain a reinlbursable state-inandated program. 

Background 

Charter schools are publicly fi~nded K- 12 schools that ellroll pupils based on parental choice 
' 

rather than residential assignment. In order to encourage illnovation and provide expanded 
educational choicesY2 charter schools are exempt froin most laws governing public ed~cat ion.~  
California was the second state in the nation to authorize charter schools in 1992, and they have 
steadily increased in number and enrollillent since t l ~ e n . ~  

Enacted between 1996 and 1999, the test claim statutes make various changes to the charter 
school funding and accountability laws. This test claiin seeks reinlbursement for charter schools 
and school districts. 

Statutes 1996, chapter 786 created the Charter School Revolving Loan Fund to loan inoney to 
school districts for charter scl~ools that are not coilversions of existing schools, and modified the 
requirements for the charter document. 

Another test claiin statute (Stats. 1998, ch. 34) added former section 4761 3 -5, subdivision (a), to 
the Education codeY5 providing that, subject to certain exceptions, "charter school operational 

' This activity does not apply to a county office of education. 

Education Code section 47601 includes these reasons, among others, in the Legislature's intent 
behind establishing chai-ter scl~ools. 
3 Education Code section 47610. Exceptions to the exenlption in section 47610 include teachers' 
retirement, the Charter School Revolviilg Loan Fund, and laws establishing minimum age for 
public school attendance. Other areas in which charter schools are subject to the Education Code 
include pupil assessments (5 47605, subd. (c)(l)), and teacher credentials ((5 47605, subd. (1)). 

Office of the Legislative Analyst, "Assessii~g California's Charter Schools" (January 2004); 
See <h~p://www.lao.ca.gov/2004/cl~ai-ter~scl~ools/012004 - charte~schools.l~tm> [as of 
January 13, 20061. 

All statutory references are to the Education Code unless otherwise indicated. 
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funding shall be equal to the total funding that would be available to a similar school district 
serving a siinilar pupil population." "Operational funding" was defined to mean "all funding 
other than capital funding." (Former 5 47613.5, subd. (c)(l), repealed eff. July 7, 1999; now 
5 47630 et seq., Stats. 1999, ch. 78.) III addition to equalizing operational funding, chapter 34 
also, 

[Elxpanded the category of people who can sign a charter petition (5 47605, subd. 
(a)); restricted a school district's discretion to deny the petition (id., subd. (b)); 
and increased a statewide cap on the number of chai-ter schools (5 47602, subd. 
(a)). Moreover, AB 544 required cllarter schools to be fiee, nonsectarian, 
iloildiscriminatory, and open to all students (5 47605, subd. (d)); to meet 
statewide standards and conduct the pupil assessnlents applicable to students in 
noncl~arter public scl~ools (5 47605, subd. (c)); to hire credentialed teachers (id., 
subd. (1)); and to subillit to state and local supervision and inspectioil (id., subd. 
(I), 5 47604.5, 5 47607). All these changes reflect an intent on the part of the 
Legislature to reduce, if not eliminate, the practical distinctions between charter 
schools and district-run scl~ools.6 

Statutes 1999, chapter 162, ainong other changes, subjected chai-ter schools to laws coilceiniilg 
llliniinum minutes of instruction, documentation of attendance, and participation in state testing 
programs. Statutes 1999, chapter 736 amended the Charter School Revolving Loan Fund, and 
made other changes to charter school funding. 

Statutes 1999, chapter 78, made charter schools "local educational agencies" for purposes of 
special education funding under the federal Individuals with Disabilities Education Act (IDEA). 
Chapter 78 also created a charter school funding model that funds charter schools either locally 
though the scl~ool district or directly fro111 the state. 

The inodel consisted of three basic components: (1) revenue limit funding, 
(2) categorical block grant funding, and (3) separate categorical program 
funding-all of which were designed to yield charter school funding rates that 
were comparable to siinilar public schools. [I]. . .[TO [Before chapter 78 was 
enacted] . . .charter scl~ools received funding on a program-by-program basis 
though negotiation wit11 their charter authori~er.~ 

Because either a school district or county office of education may grant a charter petition, any 
reference herein to a "school district" also applies to a county office of education if that is the 
entity that granted the charter (5 47605.6) or is overseeing the chai-ter (5 47605, subd. (k)).' 

Ridgecrest Charter Sclzool v. Sierra Saizds UiziJied Sclzool Dist. (2005) 130 Cal.App.4th 986, 
998. 

Office of the Legislative Analyst, "Assessing California's Charter Schools" (January 2004) 
See http://www.lao.ca.gov/2OO4/charter~scl~ools/0 120O4~cl~arter~schools.htm [as of 
January 13,20061, 

' III certain situations, petitioners can also apply for a chai-ter directly to the State Board of 
Education (Ed. Code, 5 47605.8). 
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On May 26, 1994, the Commission heard and decided a related test claim: Charter Schools, 
( ~ ~ ~ - 4 4 3 7 ) . '  The Con~mission found that Statutes 1992, chapter 781 (Ed. Code, $ 5  47605 & 
47607) imposes a reimbursable state-mandated program for school districts for new activities 
related to initial charter school petitions, and for inollitoring and evaluating the performance of 
charter schools pertainiilg to the revisioil or renewal of approved charters. 

On Noveinber 21, 2002, the Commission adopted its Statement of Decision for the Char+terp 
Sclzools II test claim (99-TC-03) finding that Statutes 1998, chapters 34 and 673 (Ed. Code, 
$ 8  47605, subds. Cj)(l) & (k)(3), 47605.5,47607, & 47614) require reimbursable state-mandated 
activities for school districts and/or county offices of education for activities related to reviewing 
renewal petitions and permitting charter schools to use school district facilities. 

On December 2,2003, the Commission adopted coilsolidated paraineters and guidelines for the 
Charter Sclzools and Charter Sclzools II decisioils (hereafter Charter Sclzools parameters and 
guidelines). School districts may charge a fee from one to three percent of the charter school's 
revenue for "supervisorial oversight" of the charter school,10 which fee is a recognized offset in 
the Clzar-ter Sclzools parameters and guidelines. 

Claimants' Position 

Claimants contend that the test claim legislation constitutes a reimbursable state-mandated 
program pursuant to article XLII By section 6 of the California Constitution and Government 
Code sectioil 175 14. Claimants request reiillburseinent for school districtlcounty office of 
education and charter school costs for the following activities. 

For school districts or couilty offices of education, claimailts request reiillburseineilt for: 

Calculating, processing and advancing paynents of property taxes to charter schools. 

Responding to, preparing for, and participating in negotiations with the charter school 
regarding a share of the school district or county office's operational funding that a 
charter school does not receive under Chapter 6 (Ed Code, $ 5  47630-47644). 

Responding to, preparing for, and participating in judicial appeals of decisions to 
approve a chai-ter school petition, and if required, recoilsider the chai-ter petition. 

Responding to iilfonllation for requests from the California Department of Education 
(CDE) or State Board of Education (SBE) for a charter that is appealed to SBE.'~ 
Preparatioil of and drafting written findings of fact for the denial of a charter petition. 

Preparing and adopting policies, procedures, and fornls for reviewing and approving 
or denying charter petitions and other activities required by the test claim statutes and 
executive order and training staff regarding the requirement of the test claim 
legislation and the policies, procedures and forms. 

' Clzaieter Schools (CSM-4437) Statement of Decision adopted on July 21, 1994; parameters and 
guidelines adopted on October 18, 1994. 

l o  Education Code section 47613 (fornler sectioil47613.7, added by Stats. 1998, ch. 34). 

' I  Any references to CDE or SBE in this test claim include the Superintendent of Public 
Instruction (SPI). 
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For chai-tei 

Responding to, preparing for, and participating in negotiations regarding the 
development and execution of a memorandum of understanding to clarify the 
relationsllip between the charter school and school districts and delineates the 
responsibilities of the charter scl~ool that are not covered by the Charter Schools Act 
and the delivery of services provided by the school district or couilty office (e.g., 
special education sei-vices and funding). 

Responding to, preparing for, and participating in administrative proceediilgs which 
involve the school district or county office of education as the charter granting agency 
(e.g. audits of the charter scl~ool by the Controller). 

Responding to, preparing for, and participating in dispute resolution proceedings wit11 
a school district or county office granted cllai-ter scl~ool. 

Providing reimbursement to the Charter School Revolvfi~g Loan Fund for monies 
loaned to a charter scl~ool that is formed as or operated by a nonprofit public benefit 
corporation. 

Requesting, reviewing, ailalyziilg and processing financial infonnation and data froin 
charter scl~ools and coinpiling required fonns and reports to submit to the CDE. 

Reviewing, analyzing, and modifying the SELPA plan and allocation plan to meet the 
needs of charter schools as specified in the revisioils to Charter Schools Act. 

Receipt, review and analysis of the charter school annual independent financial audit, 
including the costs of meeting with the charter school and discussing and resolving 
any audit deficiencies. 
: schools, claimants request reimburseinent for: 

Responding to infonllation requests from the granting authority or froin the 
Superilltendent of Public Instruction (SPI) and, preparing for, and participating in 
ineetiilgs regarding this infonnation. 

Contracting with a third pai-ty to perfonn an annual financial audit. 

Preparatioil for and meeting with parents and teachers on an aimual basis regarding 
the charter schools educational program, 

Reviewing and analyzing attendance data and conducting a public randoill drawing if 
the iluinber of pupils who wish to attend the charter scl~ool exceeds the school's 
capacity. 

Advei-tising, intel-viewing, verifying credentials, and hiring credentialed teachers. 
Any additional teacher costs incui~ed as a result of having to hire credentialed 
teachers is reimbursable. 

Responding to, preparing for, and participating in dispute resolution proceedings with 
a school district or county office that granted the charter school. 

Responding to, preparing for, and participating in discussions wit11 the granting 
authority regarding notices to cure. This activity includes receipt and review of 
notices, meeting, discussing, and corresponding with the granting authority regarding 
the alleged violation and any proposed cure, and reviewing and analyzing any 
proposed cure of the violation. 
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Calculating, processing and paying the supervisorial oversight fee required by 
Educatioil Code section 476 13.7. This activity iilcludes the cost of the fee paid by the 
charter school to the granting agency. 

1 

Creation and maintenance of written coiltemporaileous records that documeilt pupil 
attendance. This activity shall include the cost of produciilg these records for audit 
and inspection. 

Reviewing and certifying that pupils have participated in required state testing 
programs. 

h~creasing iilstructioilal ininutes offerings to meet the minilnuins stated in Education 
Code section 46201. 

Reviewing, analyzing and modifying a charter school iildependeilt study program to 
coinply with h t ic le  5.5 of the Education Code (commencing with Section 5 1745) 
and inlplementi~lg regulations adopted thereunder. This activity includes the costs of 
ally additional staff or staff time necessary to meet the n~iilimuin staffing ratios. 

Calculating, coinpiliilg and responding to requests from the grailtiilg agency for 
financial data to be reported to the state. This activity iilcludes the cost of software 
and coilsuItailts necessary to coillpile the iilfonnatioil to be compatible with the 
granting agency's reporting fonnat (e.g. SACS). 

a Preparing and adopting policies, procedures, and forms for the activities required by 
the test claiin statutes and executive orders and training staff regarding the 
requirements of the test claim legislation and the policies, procedures and forms. 

The claiin includes a declaratioil ceitifying that the costs stated are true and correct, and that 
estimated costs exceed $200, which was the standard under Govenlrnent Code section 17564, 
subdivision (a), when the claim was filed.12 

Claimai~ts request that the Charter Schools parameters and guidelines be amended to include the 
new reimbursable activities in this Statement of Decision. 

Claiinants did not comineilt on the draft staff analysis. 

State Agency Positions 

The Depai-hneilt of Finance (DOF) submitted comments in October 2000, stating that charter 
schools are not eligible claimants because they are not "scl~ool districts" within the meaning of 
Govenlmeilt Code sectioil 1755 1, and that their existence is voluntary. DOF also argues that 
Inally of the alleged activities are part of the school districts' normal overhead and operating 
cost, i.e., they are basic costs of doing busiiless that are covered by general purpose 
appropriations. DOF further assei-ts that the state provided the school districts with authority to 
charge charter schools for adnlinistrative services provided to them, and that many of the pled 
activities are wholly optional and voluntary. l l ~ e s e  comments are discussed below. 

No other state agencies comil~ented on the test claiin. 

l 2  Cui-reiltly, the claiin must exceed $1,000 in costs (Gov. Code, 5 17564, subd. (a)). 
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DOF subillitted coimnents on the draft staff analysis, agreeing that charter schools are not 
eligible claimants, and that school districts making written factual findings when denying a 
chai-ter petition is not a reimbursable activity. As more fully explained in the analysis below, 
DOF disagrees wit11 the draft ailalysis that the May 22, 2000 CDE letter coiltaiils a reimbursable 
illandate for reportiilg finailcia1 infonnation, and disagrees that the transfer of funding in lieu of 
property taxes pursuailt to Education Code section 47635 is a reimbursable mandate. 

COMMISSION FINDINGS 
T11e courts have found that article XIII B,- section 6 of the California ~ons t i tu t ion '~  reco izes 
the state coilstitutioilal restrictioils on the powers of local govenuneilt to tax and speild.l$"Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
goveinmental fuilctions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending liillitations that ai-ticles XI11 A and XIII B 
i n ~ ~ o s e . " ' ~  A test claiill statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. ' 
In addition, the required activity or task nlust be new, coilstituting a "new program," or it must 
create a "higher level of service" over the previously required level of service.17 

The courts have defined a "program" subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the goveininental function of providing public services, or a 
law that iillposes unique requirements on local agencies or school districts to iinplement a state 

l 3  Article XI11 B, sectioil6, subdivision (a), (as amended by Propositioil 1A in 2004) provides: 

(a) Whenever the Legislature or any state agency inandates a new program or 
higher level of service on any local government, the State shall provide a 
subveiltioil of funds to reimburse that local goveininent for the costs of the 
program or increased level of sellrice, except that the Legislature may, but need 
not, provide a subventioil of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
criine or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January 1, 1975, or executive orders or regulations initially 
iinpleinentiilg legislation enacted prior to January 1, 1975. 

l4  Departl7zent of Finance v. Co~7z~7zission orz State Mandates (Kern High Sclzool Dist.) (2003) 
30 Cal.4th 727, 735. 

l 5  Cotuzty of San Diego v. State of Califol*nia (County of San Diego)(1997) 15 Cal.4th 68, 81 

l 6  Long Beach UniJied School Dist. v. State of California (1 990) 225 Cal.App.3d 155, 174 (Long 
Beaclz Untfied School Dist.). 

l7  San Diego UniJied Sclzool Dist. v. Conznzissiorz on State Mandates (2004) 33 Cal.4th 859, 878 
(Salz Diego UniJied School Dist.); Lucia Mar UniJied School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
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policy, but does not apply generally to all residents and entities in the state.18 To determine if the 
program is new or inlposes a higher level of service, the test claim legislation must be coinpared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.'g A "higl~er level of service" occurs when the new "requirements were intended to 
provide an eilhanced service to the public."20 

Finally, the newly required activity or increased level of service illust inlpose costs mandated by 
the state." 

The Coillillissioil is vested wit11 exclusive authority to adjudicate disputes over the existence of 
state-mai~dated prograins within the illeailing of aiticle XIII B, section 6." In inakiilg its 
decisions, the Coininissioil inust strictly coilstrue article XI11 B, sectioil 6 and not apply it as an 
"equitable reilledy to cure the perceived uilfainless resulting froin political decisioils on funding 
priorities."23 

Issue 1: Is the test claim legislatioil subject to article XIII B, sectioil 6 of the Califorilia 
Constitution? 

A. Are charter schools eligible claimants? 

The first issue, which is one of first impression for the Commission, is whether charter schools 
are eligible claimants, independeilt of the school district that granted the charter. 

By way of background, charters schools are fonned through a petition signed by either (1) at 
least one-half of the parents of the pupils that the charter school estiinates will enroll in the 
school in its first year of operation, or (2) at least one-half of the nuinber of teachers that the 
cl~aiter school estimates will be employed at the school during its first year.24 Charters are 
submitted to a school district that must approve it uilless the district inakes specified written 

"Sari Diego Un$ed School Dist., suprw, 33 Cal.4th 859, 874, (reaffirnling the test set out in 
Coz~~zty of LOS Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 

l 9  Snn Diego Urz$ed Sclzool Dist., supra, 33 Cal.4tl1 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

20 San Diego Un$ed Sclzool Dist., supra, 33 Cal.4th 859, 878. 
21 County of Fresno v. State of California (1991) 53 Cal.3d 482,487; County of Sono/~za V .  

C O I I ~ I I ~ ~ S S ~ O ~  0 1 2  State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Solzonza); 
Governnlent Code sectioils 175 14 and 17556. 
22 Kinlaw v. State of California (1,991) 54 Cal.3d 326, 331-334; Govenlinent Code sectioils 
17551,17552. 

23 County of S O ~ Z O I I Z ~ ,  supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
Ccrlifonzia (1 996) 45 Cal.App.4th 1802, 18 17. 

24 Educatioil Code sectioil47605, subdivision (a)(l). In the case of an existing public school 
coilversioil to a charter school, the petition must be signed by not less than 50 percent of the 
pennaileilt status teachers currently einployed at the school (Ed. Code, 5 47605, subd. (a)(2)). 
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findings regarding defects in the petition, the proposed program, or the charter.25 If the district 
denies the etition, petitioners can appeal to the county office of education or State Board of 

?6 Education. In certain situations, petitioners can apply for a charter directly to the county office 
of educa t io i~~~  or State Board of  ducati ion.^^ 
Clain~ai~ts argue that a charter school qualifies as a "scl~ool district" or alternatively, as a "local 
agency." They cite sectioil476 15, subdivision (a)(2): "charter scl~ools are under the jurisdiction 
of the public school system." Claimants also cite former sectioil47630 that states legislative 
iilteilt "that each charter school shall be provided with operational funding that is equal to the 
total funding that would be available to a similar school serving a similar student population." 
Claima~lts further submit that the State Controller's Office treats charter schools as eligible 
claimants, which claiillants assert, "is the only way charter schools will receive the full and fair 
funding the Legislature envisioned." Claiillants argue that this treatment, 

. . . is coilsisteilt with the treatment of charter schools as a [sic] "scl~ool districts" - 

for nuillerous other requireineilts of law (e.g., for special education - see 
Education Code Sectioil47640 et seq. which allows charter scl~ools to be treated 
as a separate local educatioilal agency; Educatioil Code Section 476 1 1.5 which 
allows charter schools to be treated as the school district "employer" for purposes 
of collective bargainiilg under the EERA; and Educatioil Code Section 47650 and 
4765 1 indicatiilg a charter school shall be deemed to be a "school district" for 

' purposes of fuildiilg which it shall receive directly from the State). 

In its co~nments on the test claim, DOF argues that a charter school is not a proper claimant 
because it "is not a 'school district' within the meaning of Government Code section 1755 1 ."29 

DOF further states: 

[Ulnlike school districts, charter schools upon seeking to be chartered and upon 
having their charter reauthorized every five years, operate an optioilal prograin 
and thus choose to accept the State's requirements for such operation. . . . [Tlhe 
charter school is simply an alternative to traditional public schools and are 
volui~tarily created and reau th~r ized .~~  

As discussed below, the Coinmissioil finds that charter scl~ools are not eligible claiinants under 
article XI11 B, sectioil6 and applicable statutes. 

25 Education Code section 47605, subdivision (b). 

26 Education Code section 47605, subdivision u). 
27 Education Code sections 47605.5 and 47605.6. 

28 Educatioil Code section 47605.8. 

29 See Oppositioil and Recoillinendation of Depaitment of Finance on 99-TC-14, submitted 
October 13, 2000, page 3. The definitioil of school district, for mandate purposes is actually in 
Govel-~lment Code section 175 19: "'School District' ineails any school district, community 
college district, or county superiiltendeilt of schools." 

30 Opposition and Recom~neildatioil of Departineilt of Finai~ce on 99-TC-14, submitted October 
13,2000, pages 3 and 14. 
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In the Kern High School Dist. case,31 the California Supreme Court considered whether school 
districts have a right to reimbursement for costs in coinplying with statutory notice and agenda 
requirements for various education-related programs that are funded by the state and federal 
government. The court held that in eight of the nine prograins at issue, the claimants were not 
entitled to reiinburseillent for notice and agenda costs because district participation in the 
underlying program was voluntary. As the court stated, "if a school district elects to participate 
in or coiltinue participation in any underlying volurztary education-related funded program, the 
district's obligation to comply with the notice and agenda requireinent related to that prograin 
does not constitute a reimbursable mandate."32 

Iil this case, the chaiter school is volulztarily participating in the charter prograin at issue. 
Because charter schools are initiated by petition of either parents or teachers, they are created 
voluntarily. No state mandate requires theill to exist. Consequently, based on the reasoning in 
the Kern case regarding voluntary participation, charters schools are not entitled to 
reinlbursenlent under aiticle XIII B, section 6. 

A second reason charter schools are not eligible for mandate reimbursement is because they are 
ilot part of the definition in Governnlent Code section 175 19, wl~ich defines "school district" for 
purposes of mandate reimbursement, as "any school district, community college district, or 
county superintelldent of schools." 

As to this statutory argument, DOF asserts (1) charter schools are not "school districts" within 
the meaning of Government Code section 1755 1 and therefore, there is no statutory authority for 
the Cominissioil to hear the school's claim; (2) standard statutory construction and the plain 
nleaning of Govenlnlent Code sectioil 1755 1 show that charter schools are not school districts 
within the meaning of section 1755 1; (3) both the Courts and the Attorney General have 
concluded that chaiter schools are neither legally separate nor independent from the chartering 
school district; (4) charter schools do not resemble, behave as, or have the powers of school 
districts and therefore they are not school districts; (5) good public policy and common sense 
dictate that the Legislature must be able to make changes to the experimental system. DOF 
argues that finding that charter scl~ools are school districts for the purposes of mandate funding 
would Gustrate that policy. 

Claimailts note that charter schools are treated as school districts for some purposes, such as 
special educat io i~ ,~~ collective bargaining,34 and apportionment of funds.35 The Comnlissioil 
notes that chaiter schools are deemed school districts for purposes of "Sections 8 and 8.5 of 
Article XVI of the California Constitutioil [Proposition 98 school funding.]"36 

31 ICenz High Sclzool Dist., supra, 30 Cal.4th 727. 

32 Id, at page 743. Einphasis in original. 

33 Education Code section 47604 et seq. 

34 Education Code section 4761 1.5. 

35 Education Code sections 47612, subdivision (c), 47650 and 4765 1. 

36 Education Code sections 476 12, subdivision (c). 
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These examples, however, underscore that charter schools are not treated as school districts for 
purposes of mandate reiinbursement under article XI11 B, section 6. Charter schools are not 
mentioned in the mandates statutes (Gov. Code, 8 17500 et seq.), nor are they considered "school 
districts" for purposes of inaildate reimbursement in the charter school statutes (Ed. Code, 
8 47600 et seq.). 

Charter schools were established in 1992 (Stats. 1992, ch. 781), long after the Conlmission's 
statutory scheme in 1984. Although both statutory scheilles have beell amended in recent 
years,37 the Legislature has not amended either scheme to make charter schools eligible 
claimants. For example, the defiilitioil of "school district" in Govemmeilt Code section 175 19 
does not include chaiter schools. Nor call charter schools be read into that definition. The 
Comiliission, like a court, may not add to or alter the statutory language to accomplish a purpose 
that does not appear on the face of the statute or froill its legislative history, where the language 
is clear.38 

Moreover, the California Supreme Couit has stated, "Where a statute, with reference to one 
subject [whether school districts includes charter schools] contains a given provision, the 
omissioil of such provision froill a similar statute concemiilg a related subject . . . is significant to 
sllow that a different intention e~isted."~' Thus, that the Legislature deemed a "charter school" 
to be a scl~ool district for some purposes (such as special education for example) cannot be 
interpreted to mean that a "charter school" should be deemed a school district for other purposes, 
such as mandate reiinbursement. The omission of "charter school" froin the definition of school 
districts in Government Code sectioil 175 19 is significant to show a different intention: that 
charter scl~ools are not eligible for inaildate reimbursement. 

Therefore, the Coinrnissioil finds that charter schools are not eligible claimants for purposes of 
aiticle XIII B, section6 of the California Constitution. Thus, the charter school activities in the 
test claiill are not reimbursable. 

B. Does the Commission have jurisdiction over Statutes 1998, chapters 34 and 673, 
both of which were pled under the Charter Schools 11 test claim? 

Claiillailts plead Statutes 1998, chapters 34 and 673 that amended Education Code sectioil47605 
and fom~er  476 13.7 (now 5 476 1 3). Both of these 1998 chapters and code sections were pled 
and decided in the Charter Sclzools 11 test claiin (99-TC-03). Thus, the question is whether the 
Coilxl~ission has jurisdictioil over those statutes in the current test claim. 

An administrative agency does not have jurisdiction to rehear a decision that has become 
Since Charter Sclzools 11 was decided in November 2002, it became final in November 2005 

37 For charter scl~ools, in addition to the test claim statutes, see e.g., Statutes 2003, chapter 892. 
For the Coinmission, see e.g., Statutes 2004, chapter 890, Statutes 2002, chapter 1124, and 
Statutes 1999, chapter 643. 

38 Irz Re. Je?zrzirzgs (2004) 34 Cal. 4th 254, 265. 

39 Id. at page 273. 

40 Heap v. City of Los Arzgeles (1936) 6 Cal.2d 405, 407. Save Oxnard Slzores v. California 
Coastal Cor~znzissio~z (1986) 179 Cal.App.3d 140, 143. 
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when the thee-year statute of limitatioils expirede4' A closer look at the statutes pled in that 
claim. is warranted, however, to see whether the Commission heard and decided Education Code 
sections 47605 and 47613, as amended by Statutes 1998, chapters 34 and 673. 

The Charter Schools I1 Stateilleilt of Decisioil made findings on all of section 47613 (among 
others not relevant here), but only made fiildiilgs on subdivisioils 0)  and (k) of section 47605. 
The Coinmission found that section 47605, subdivisioil u)(l), imposed a mandate for reviewing 
chai-ter petitions submitted to the county board of education when the school district denies a 
charter school petition. The Commissioil also found that section 47605, subdivision @(3) did 
not impose a reimbursable state mandate for judicial review for a county board of educatioil that 
fails to act on a charter petition withill 120 days of receipt. As to subdivisioil (k)(3), the 
Coininissioil found that it is reimbursabIe for schooI district review of chai-ter petitions for 
renewal under certain circumstances. Regarding section 476 13, which authorizes school districts 
or other chartering agencies to charge fees for supei-visorial oversight of charter schools, the 
Coimnissioil found it is not a reimbursable state mandate. 

In the current test claiin, claimants also plead sections 47605 and 476 13.7 (among others). 
Therefore, since some amendinents to section 47605 were not decided in the Charter Schools I1 
claiin (only subdivisions 0 )  and (k) were pled and decided) the Coillinission frnds that it retains 
juiisdiction over subdivisioil (b) of section 4 7 6 0 5 . ~ ~  However, the Commission finds that it does 
not have jurisdiction over claims of activities based in section 47605, subdivisions and (k), 
and 47613.7 (now 5 47613):~ as amended by Statutes 1998, chapters 34 and 673, because these 
provisioils were decided in the Charter Schools II test claim. 

In sum, the Cominissioil finds that it has jurisdiction over subdivision (b) of section 47605 
a~nended by Statutes 1998, chapter 34 and 673, which is further discussed below. This includes 
the activities claimants allege of "preparing and adopting policies, procedures and forms for 
reviewing and approving or denying charter petitions and other [related] activities . . . and 
training staff regarding the requirement of the test claim legislation and the policies, procedures 
and fonlls." Claimants also plead, as an activity under section 47605, subdivisio~l (b) (as 
amended by Stats. 1998, ch. 34) the activities of (1) requiring "a school district or county office 

4' The statute of liillitatioils for an administrative decision pursuant to Code of Civil Procedure 
section 1094.5 is three years. (Code Civ. Proc., 5 338; Long Beach Unij?ed School Dist., supra,, 
225 Cal.App.3d at p. 169.) 

42 The Coillnlissioil would also have jurisdiction over subdivisions (c), (d) and (1) of section 
47605, but the clainlants only plead chai-ter school activities based on those subdivisions, and 
charter schools are not eligible'claimants as discussed above. 

43 Section 47605, subdivision (j) (as amended by Stats. 1998, ch. 34) authorizes an appeal of a 
denied charter to SBE or county office of education. Claimant pled the activity of, "responding 
to information for requests from CDE or SBE for a charter that has been appealed to SBE." 

44 Sectioil47613 authorizes the school district to charge a fee to the charter school for 
"supe~visorial oversight," In addition to a charter school activity (discussed above), claimants 
plead the activity of "Responding to, preparing for, and participating in adiniilistrative 
proceedings which involve the school district or county office of education as the charter 
grailtiilg agency (e.g., audits of the charter school by the Controller)." 

12 

99-TC-14 Charter Schools III 
State~nent ofDecisio7z 



of education to make written factual findings, specific to a particular charter school petition, 
setting forth specific facts for denial of a charter petition," and (2) "responding to, preparing for, 
and participating in judicial appeals of decisions to approve a charter school petition, and if 
required, recoilsider the petition." 

C. Are any of the claimed school district activities federal mandates? 

Special education: Claimailts plead sections 47640-47647 (as added by Stats. 1999, ch. 78) for: 
"Reviewing, analyzing, and modifying the SELPA plan[451 and allocation plan to meet the needs 
of charter schools as specified in the revisions to Charter Schools Act." 

Sections 47640 though 47647 were added to the Educatioil Code to deem a charter school a 
"local education agency" for purposes of special education fundiilg and compliailce with the 
Lndividuals with Disabilities Education Act (20 U.S.C. 8 1400 et seq.). 

Fornler section 47642 (as added by Stats. 1999, ch. 78) stated: 

Notwithstanding Section 4765 1, [regarding apportionment of funds] all state 
and federal funding for special education apportioned on behalf on [sic] pupils 
ellrolled in a chai-ter school shall be included in the allocation plan adopted 
pursuant to subdivisioil (i) of Section 56 195.7 [regarding the policynaking 
process for inultidistrict SELPA distribution of state and federal funds among 
local education agencies] or Section 56836.05, [regarding multidistrict SELPA 
annual allocation plails] or both, by the special education local plan area that 
includes the charter school. [Einpl~asis added.] 

Section 47643 (as added by Stats. 1999, ch. 78) states: 

If the approval of a petition for a charter school requires a change to the 
allocation plan developed pursuant to subdivision (i) of Section 56195.7 or 
Section 56836.05, the change shall be adopted pursuant to the policynaking 
process of the special education local plan area. 

Thus, the plain language of these test claim statutes requires including charter schools in SELPA 
plans. The issue is whether doing so is a federal mandate. 

The federal statute cited in the test claim legislation46 is the Individuals with Disabilities 
Education Act (IDEA) (20 U.S.C. § 1400 et seq.), the purposes of which, among other things, is: 

(l)(A) to ensure that all children with disabilities have available to them a free 
and appropriate public education that emphasizes special education and related 
services . . . (B) to ensure that the rights of children with disabilities and parents . . . 
are protected; and (C) to assist States, localities, educational services agencies, 

45 SELPA stands for "Special Education Local Plan Area." It is a geographical region of school 
districts and the county office of education formed to provide the special education service needs 
of children living within the boundaries. Each SELPA develops a plan for special education 
services. 

46 See sections 47640,47641, subdivision (a), and 47646, subdivision (a). 
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and Federal agencies to provide for the education of all children with 
disabilities . . . 47 

Other purposes of the IDEA include, "early intervention services for infants and toddlers with 
disabilities . . . to ensure that educators and parents have the necessary tools to improve 
educatioilal results for children with disabilities., .and to assess, and ensure the effectiveness of 
efforts to educate children with di~abilities."~' Assistailce is available to states4' and local 
educational agenciess0 that meet specified criteria." IDEA also provides for Individualized 
Education ~ r o ~ r a i n s . ' ~  The predecessor to IDEA is the federal Education of the Handicapped 
Act, which since its 1975 ainendnlents has, 

. . . required recipient states to demoilstrate a policy that assures all handicapped 
children the right to a free appropriate education. (20 U.S.C. 5 14.12 (a).) The 
act is not inerely a funding statute; rather, it establishes an ellforceable 
substantive light to a free appropriate public education in recipient states 
[citations omitted]. . . . The Suprenle Court has noted that Congress intended the 
act to establish "a basic floor of opportuility that would bring illto compliance 
all school districts with the coilstitutional right to equal protection with respect 
to handicapped children." [Citations omitted.lS3 

In Hayes v. Conznzissio7z on State Mandates, the court held that the Education of the 
Handicapped Act (later renamed IDEA) is a federal mandate on ~alifornia. '~ Hayes also held, 
"To the extent the state implemented the act [IDEA] by freely choosiilg to impose new programs 
or higher levels of service upon local school districts, the costs of such programs or higher levels 
of service are state inandated and subject to s~bven t ion . "~~  

Since the Hayes couit coilcluded that the state had "no true choice" in whether or not to 
iinplemeilt the federal statute, the issue is whether California has a choice whether to make 
charter schools subject to IDEA. The Coinmissioil finds that it does not. 

IDEA provides for subgrants to local educational agencies, "including public charter schools that 
operate as local educational agencies."56 

- 

47 Title 20 United States Code section 1400 (d). 

48 Ibid. 

49 Title 20 United States Code sections 141 1 and 1412. 

Title 20 United States Code section 1413. 

Ibid. Also, 34 Code of Federal Regulations pait 300.1 10 (l999). 

52 Title 20 United States Code section 1414 (d). 

53 Hayes v. Coml7zission on State Mandates (1992) 11 Cal. App. 4th 1564, 1587. 

54 Id. at page 1592. 

55 Id. at page 1594. 

56 20 United States Code sectioil 141 1 (f). 
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IDEA also provides that, 

A local educatioilal agency is eligible for assistailce under this subchapter for a 
fiscal year if sucll agency submits a plan that provides assurances to the State 
educatioilal agency that the local educatioil agency ineets each of the following 
conditions: . . ."57 [7 ] .  . .[I] 

(5) l i ~  cai-rying out this subchapter with respect to cl~ai-ter scl~ools that are 
public schools of the local educatioilal agency, the local educatioilal agency - 

(A) selves cl~ildren wit11 disabilities atteildiilg those charter scl~ools in the saine 
illaililer as the local educational agency serves childre~l with disabilities in its - 

other scl~ools, i~lcludiilg providing supplementary and related seivices on site at  
the charter school to the same extent to which the local educatioilal agency has a 
policy or practice of providiilg sucll services on the site to its other public schools; 
ail d 

(B) provides funds under this subchapter to those charter schools (i) 011 the 
saine basis as the local educatioilal agency provides funds to the local educational 
agency's other public schools, iilcludiilg proportioilal distributioil based on 
relative eilrollineilt of children with disabilities; and (ii) at the saine time as the 
agency distributes other Federal fi~nds to the agency's other public schools, 
consistent with the State's charter school lawn5' [Emphasis added.] 

Since IDEA requires local educatioilal agencies to submit a plan that treats charter schools the 
sallle as other scl~ools for puiyoses of fuildi~lg and pupils with disabilities, the Coinillissioil finds 
that the plan is federally mandated, as are ally aineildilleilts to the plan. Thus, because they are 
federal mandates, the Comillissioil finds that sectioils 47640-47647 (as added by Stats. 1999, 
ch. 78) are not state  naild dates subject to ai-ticle XI11 B, section 6. 

D. Does the test claim legislation mandate an activity on school districts or county 
offices of educatioil within the meaning of article XI11 B, section 6? 

As stated above, a test claiin statute or executive order may impose a reimbursable state- 
mandated program if it orders or coilllnailds a local agency or school district to engage in an 
activity or taske5' Thus, the issue here is whether the test claim statutes or executive order 
require an activity of school districts. 

Judicial appeals: Claiinailts plead the activity of respoildi~lg to, preparing for, and participating 
in judicial ap eals of decisioils to approve a cl~ai-ter school petition, and if required, recoilsider 
the petitioi~.~' Claimailts state that before the anle~ld~nents to the Charter Schools Act by Statutes 
1998, chapter 34, a scl~ool district had the discretioil to deny a charter, but that a substantial pai-t 

57 20 United States Code sectioil 1413 (a). Although this statute reads as thougll it were a 
coilditio~l 011 fi~ilding, the Hayes case inalces it clear that IDEA is a federal mandate. 

5%0 United States Code sectioil 1413 (a)(5). 

59 Long Beaclz Uizij?ed School Dist. v. State qf Cal!fomia, supra, 225 Cal.App.3d 155, 174. 

60 Claiillailts note that the Clzal-tel- Sclzools 11 test claiin alleged costs for respoildiilg to, preparing 
for, and pai-ticipating in judicial appeals of decisioils to delly a charter school petition, while this 
test claiill alleges costs for grantiilg the cl~arter. 
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of that discretion is removed by chapter 34. Thus, according to claimants, the law may coinpel a 
school district to grant a charter that may be challenged. 

DOF states that claiinants fail to explain how this is a "new program" or provides a "higher level 
of service." DOF also states the following: 

[Pletitioners . . . have always had the ability to sue chaitering school districts if 
they believed the law had been violated in the denial of their application. The 
aillendinent to section 47605 (b) does not change the legal rights of ally party and 
actually aids the chaitering school district because they now have standards with 
which they make their decisioil and by which a good defense can be raised. 
Moreover, with regards to the concern over litigation, there is no action required 
by this statute. 

There is no illelltioil ofjudicial review in Statutes 1998, chapter 34, (except in amended 
subdivision ('j)(3), over which the Commission has no jurisdiction as discussed above).61 Even if 
there were, preparation for or participation in judicial review proceedings is not mandated by 
law. Rather, they are voluntary responses to a lawsuit. Thus, the Commission finds that the 
activity of paiticipating in judicial appeals is not maildated by the statute. 

Review audit: Claiinants plead the activity of "Receipt, review and analysis of the charter 
school ailllual indepeildent financial audit. This activity shall include the costs of meeting with 
the charter school and discussing and resolving any audit deficiencies" (Ed. Code, 5 47605, subd. 
(b)(5)(1) as amended by Stats. 1998, ch. 34). 

This provisioil requires a school district to make written factual findings if a charter petition does 
not coiltaiil reasonably comprehensive descriptions as specified. One of the descriptions it must 
contain is (the strikeout and italics show how this statute was amended by Stats. 1998, ch. 34): 

(I) The manlier in which 
annual, indepelzdelzt, financial audits 

slzall be conducted, which slzall ellzploy generally accepted accountilzgprinciples, 
and tlze nzalzner in wlziclz audit exceptions and deficiencies shall be resolved to the 
satisfactiolz of the clzartering authority. 

DOF argues that there is no requirement for the chartering school district to meet and confer with 
a charter school. The district is merely authorized to seek a meeting. DOF also states that the 
district administration fee would cover this activity, and that this activity should already be 
reimbursed as part of the Charter Schools parameters and guidelines, which provides 
rein~bursen~eilt for monitoring charter school performance to determine if it has achieved its 
goals and objectives. 

Because the statute merely describes a provision the charter must contain, the Commission finds 
that sectioil47605, subdivision (b)(5)(1), as amended by Statutes 1998, chapter 34, does not 
inandate an activity and therefore is not subject to article XIII B, section 6. 

" The Charter Sclz001s II Statement of Decision found that costs for judicial review are not 
reiillbursable (based on 5 47605, subd. ('j)(3), as amended by Stats. 1998, ch. 673). 
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Negotiation for operational funds: Claimants plead the activity of "Responding to, preparing 
for, and participating in ilegotiations with the charter school regarding a share of the school 
district or couilty office's operational funding that a charter school does not receive under 
Chapter 6." (Ed Code, 5 47636, as added by Stats. 1999, ch. 78.) 

Statutes 1999, chapter 78, added chapter 6 (55 47630-47664, among others) to the Educatioil 
Code. Section 47636 states, in part, "(b) This chapter ]nay not be co~zstr.ued to prevent a chai-ter 
school from negotiating with a local educational agency for a share of operatioilal funding from 
sources not otheiwise set foi-th in tlis chapter . . ." [Emphasis added.] 

DOF states that this sectioil does not require any activity on the part of the chartering school 
district. "If the ... district chooses to 'meet and negotiate' with the chai-ter school such activity is 
clearly peiinitted, but is certainly not required." 

Because the language of the statute authorizes negotiation, but does not require it, the 
Commissioil finds that section 47636, as added by Statutes 1999, chapter 78, does not mandate 
an activity, and is therefore not subject to article XIII B, section 6. 

Dispute resolution: Clainlants plead the activity of "Responding to, preparing for, and 
participating in dispute resolution proceedings with a school district or county office that granted 
the charter school" (former Ed Code, 5 47605 @)(14) as amended by Stats. 1996, ch. 786, 
curreiltly 5 47605, subd. (b)(S)(N)). 

Section 47605, subdivision (b)(5)(N) requires the charter to include a description of "The 
procedures to be followed by the charter school and the entity granting the charter to resolve 
disputes relating to provisions of the charter.'' 

DOF states that "there is no requireinent for fonnal proceediilgs in the statute. . . . it is simply a 
requireineilt placed on the petitioner to describe the procedure. ... even if some action is 
mandated, this can certainly reimbursed [sic] from any the [sic] admiilistrative fees that may be 
charged . . . to a charter school." 

This statute merely requires the charter petitioner to put a descriptioil of dispute resolution 
procedures in the charter. Thus, the Commissioil finds that former section 47605, subdivision 
(b)(14), as amended by Statutes 1996, chapter 786, is not subject to article XI11 B, section 6, 
because it does not mandate a school district to participate in dispute resolution. 

Negotiations and memorandum of understanding: Claimants also plead the activities of 
responding to, preparing for, and participating in negotiations regarding the development and 
execution of a ineinorandum of uilderstailding to clarify the relationship between the charter 
school and school districts that delineates the responsibilities of the charter school that are not 
covered by the Chai-ter Schools Act and the delivery of services provided by the school district or 
county office (e.g., special education services and funding). 

There is no statutory requirement to participate in negotiations and execute a memoranduln of 
uilderstandiilg to clarify the relationship between the charter school and the school district. 
Therefore, the Coininissioil finds that this activity is not subject to article XI11 B, section 6. 

Reimburse loail fund: Claimants plead two activities based on section 41365 (as amended by 
Stats . 1999, ch. 736). First, claimants plead providing reimbursement to the Charter School 
Revolving Loan fund for monies loaned to a charter school that is formed as or operated by a 
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nonprofit public benefit corporation. Claimants also plead the activity of being liable for a 
loan that was made to a charter school that is incorporated. The statute at issue was amended 
by Statutes 1999, chapter 736 as follows (note strikeout deletions and italics for additions): 

(b) Loans may be made from moneys in the Charter School Revolving Loan . . 
Fund to a chartering autlzority for charter schools that are not a 
conversion of an existing school, or directly to a charter school tlzat qualifies to 
receive funding pursuant to Chapter 6 (commencing with Section 47630) that is . . 
not a conversion of an existing school, upon application of a 
clzartering authority or charter school and approval by the Superintendent of 
Public Instruction. A loan is for use by the charter school during the period 
from the date the charter is granted pursuant to Section 47605 4 to the end of 
the fiscal year in which the charter school first enrolls pupils. Money loaned to . * 
a E&W&&&& chartering authority for a charter school, or to a charter sclzool, 
pursuant to this sectioil shall be used oilly to meet the purposes of the charter 
granted pursuant to Section 47605. The loan to a charterilzg 
authority for a charter school, or to a clzarter school, pursuant to this 
subdivision shall not exceed two hundred fifty thousand dollars -f$58i8883 
($250,000). This subdivision does not apply to a charter school that obtains 
renewal of a charter pursuant to Section 47607. 

(c) Commencing with the first 
fiscal year following the fiscal year the charter school first enrolls pupils, the . . 
Controller shall deduct from apportionments made to the 
chartering authority or charter school, j 

, . 
for the charter school under this section 

and pay the same amount into the Charter School Revolving Loan Fund in the 
State Treasury. Repayment of the full amount loaned to the chartering authority 
shall be deducted by the Controller in equal annual amounts over a number of 
years agreed upon between the loan recipient and the State Department of 
Education, not to exceedfive years for any loan. 

(d) ( I )  Notwithstanding other provisiolzs of law, a loan may be made directly 
to a charter school pursuant to tlzis section only in the case of a charter school 
tlzat is incorporated. 

(2) Notwitlzstanding other provisions of law, in the case of default of a loan 
made directly to a charter school pursuant to this section, the chartering 
authority shall, also, be liable for repayment of the loan. 

Claimants plead two activities. As to the first: 'reimbursing the loan fund for loan(s) to a 
charter school that is fonned as or operated by a nonprofit public benefit corporation,' there is 
no language in the statute that requires this. Obtaining a loan is merely authorized. 
Subdivision (d)(l) states, "a loan  nay be made directly to a charter school .. ." [Emphasis 
added.] Therefore, the Commission finds that this activity is not mandated by the state, and 
therefore, not subject to article XI11 B, section 6. 

As to the secoild activity of being liable for a charter school loan in the event of default, 
subdivisioil (d)(2) of sectioil41365 (as amended by Stats. 1999, ch. 736) states, "in the case of 
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default of a loan made directly to a charter school pursuant to this section, the chartering 
authority also, be liable for repayment of the loan." However, being liable for a loan is 
not a reimbursable activity. Repayment is provided for in subdivision (c) of the statute by 
requiring the State Controller to deduct loan payments. As to the loan itself, reduction in state 
fundiilg (in this case, for the Controller to deduct loan payments) does not transform the costs 
into a reinlbursable 

Therefore, the Coinmission finds that school district liability for a charter school loan is not a 
reiillbursable activity subject to article XIIIB, section 6.64 

Fiiidiilgs on denial: Claimants plead the activity of requiring "a school district or county office 
of education to make written factual findings, specific to a particular charter school petition, 
setting forth specific facts for denial of a charter petition." (Ed. Code, 5 47605, subd. (b), as 
amended by Stats. 1998, ch. 34). 

The 1998 amendineilt added to the statute, in pertinent part, "The governing board of the school 
district shall not deny a petition for the establishment of a charter school unless it makes written 
factual findings, specific to the particular petition, setting forth specific facts to support one, or 
more, of the following findings: . . ." 
DOF cominents as follows: 

Section 47605 (b), amended by Chap. 34/98, creates a state mandate because a 
Char-ter-irzg School Distr-ict is now required to make written factual findings 
regarding a particular charter school petition. . . . While this explicit requirement is 
new, DOF requests the Commission to develop the parameters and guidelines for 
this within the context of Charter Schools I. 

Section 47605, subdivision (b), illandates an activity on school districts by requiring 
written factual findings when a charter petition is denied. Therefore, the Coinmission 
finds that this statute is subject to article XI11 By section 6,65 SO it is further discussed 
below under issues 2 and 3. 

62 According to Education Code section 75, "'Shall' is inai~datory and 'may' is permissive." 

63 Kern High School Dist., supra, 30 Cal.4th 727, 748, citing County of Sonoma, stpra, 84 
Cal.App.4th 1264. 

64 AS alternative grounds for denial, the activity is not new, as school districts were liable for 
loai~s under the prior statute (former Ed. Code, FJ 41365, subd. (b)). And the test claim statute 
was later amended (Stats. 2000, ch. 586) to make charter schools liable for their own loans. 

65 Claimants also plead the followiilg activities: (1) preparing and adopting policies, procedures, 
and fonns for reviewing and approving or denying chaiter petitions, and other activities required 
by the test claim statutes and executive order and (2) training staff regarding the requireinent of 
the test clainl legislation and the policies, procedures and foi-n~s. Claiinants provide no citation 
or authority for these activities. 

Subdivisioil (b) of section 47605 states that after charter petition review and a public hearing, 
"the school district shall either grant or deny the charter" within a specified timeframe unless 
the district makes "written factual findings, specific to the particular petition" that it should not 
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Transfer funds in Iieu of property taxes: Claimailts plead the activity of "Calculating, 
processiilg and advancing payments of property taxes to charter schools." 

The test claim statute, Educatioil Code section 47635, states in pait: 

(a) A sponsoring local educatioilal agency slzall ailnually transfer to each of its 
charter scl~ools funding in lieu of property taxes equal to the lesser of the 
followiilg two amounts: . . . (b) The spoilsoring local educatioilal agency slzall 
transfer funding in lieu of property taxes to the charter school in moilthly 
iilstallments, by no later than the 15'" of each month.66 [Emphasis added.] 

DOF argues that these requireineilts do not coilstitute a new prograin or higher level of service 
because the district would have to incur financing costs and interest for the average daily 
attendance irrespective of the child's attendance in a chaiter school or other school in the district. 
DOF argues that "in virtually all cases where financing would have been necessary, the 
chartering school district would incur the cost of financing cash flow for property tax timing with 
or without the charter school in existence." 

Section 4763 5 requires a school district or county office of education to transfer funding as 
prescribed because it uses the word The Cominission fulds, therefore, that section 
47635, as added by Statutes 1999, chapter 78, is subject to article XI11 B, section 6 because it 
illandates an activity on a "sponsoring local educational agency" (i.e., school district or county 
office of education). 

Pinancia1 information: Claimailts plead the activity of "Requesting, reviewing, analyzing and 
processing financial iilfonllation and data froin charter schools and compiliilg required fonns and 
reports to submit to the CDE. Claimants maintain that this activity is mandated by a letter from 
CDE, dated May 22, 2000, which requires charter granting agencies to include charter school 
financial infoinlatioil in the granting agency's aimual statement of all receipts and expenditures. 

The Coillrnission finds that the CDE letter is an "executive order" as defined by Governinent 
Code section 175 1 6 . ~ ~  The letter states, in pertinent part, 

be approved. Criteria for denial are also specified under subdivision (b). However, the 
claimed activities of preparing policies and procedures and training staff do not appear on the 
face of the statute. Therefore, the Commission finds that adopting policies and procedures and 
forms are not activities that are mandated by the state under section 47605, subdivision (b). 
These activities may be considered during the parameters and guidelines phase to determine 
whether they are "the most reasonable methods of complying with [a] mandate." (Cal. Code 
Regs., tit 2, 5 1183.12, subd. (b)(2)). 

66 Added by Statutes 1999, chapter 78. 

67 Educatioil Code sectioil75: '"Shall' is maildatory and 'may' is permissive." 

According to Goveim~ent Code section 175 16, an 'executive order' for inaildates purposes is 
"any order, plan, requirement, rule, or regulation issued by ally of the following: (a) The 
Governor. (b) Any officer or official serving at the pleasure of the Govenlor. (c) Any agency, 
department, board, or coil~llission of state goveinment." 
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Because the LEA [local educatioilal agency, i.e., school district] is responsible for 
reporting all of its revenues and expenditures [Ed. Code, 8 8 1628 & 42 100] the 
LEA must include the revenues and expenditures generated by the charter school 
in the LEA'S aiulual statement. 

CDE required including this iilfoilllatioil in the aiulual stateilleilt oilly between May 22, 2000 and 
June 30,2001, because the May 22,2000 CDE letter was superseded by subsequent CDE 
correspondence. In a letter to couilty education officials dated April 5, 2004, CDE states, 

The submissioil of charter school fillailcia1 data to CDE has been optional for the 
past two fiscal years. Now that the regulations and reporting fonnats required by 
Edticatiorl Code sections 1628 and 42100 (as amended by AB 1994) are in place, 
charter school financial reporting is required for fiscal year 2003-2004 and 
for subsequent fiscal years.69 [Emphasis in original.] 

Given that the submissioil of charter school financial data to CDE has "been optioilal for the past 
two fiscal years," referring to fiscal years 2001-2002 and 2002-2003, the reports were voluiltary 
during that period and therefore were not mandated by the state. The Commissioil finds, 
therefore, that the charter school financial illformatioil submitted by a school district or county 
office of education to CDE is only a mandated activity from May 22,2000 (the date of the CDE 
letter) until June 30,2001 (the last date of fiscal year 2000-2001). 

DOF states, "This is not a inandate because financial reporting from schools within a district is 
not a new prograin. These activities were always a part of the duties of the District and would be 
necessary without designation of a school as a charter school." DOF's argumeilt goes to the 
existence of a new prograill or higher level of service (discussed below), not a state-mandated 
program. 

There is no requirement in the CDE letter, as claimant alleges, for "requesting, reviewing, 
ailalyzing and processing" financial information. Therefore, the Coimnission finds that these 
activities are not inaildated by the letter, but they may be considered during the parameters and 
guidelines phase to deternine whether they are the most reasonable inethods of coinplying with 
the 

The CDE letter, however, uses the term 'must,' which is n ~ a n d a t o r ~ . ~ '  Thus, based on its plain 
language, the Convnission finds that between May 22,2000 and June 30,2001, the CDE letter 
imposed a state mandate on school districts for including the revenues and expenditures 
generated by the charter school in the LEA'S aiulual statement, in a format specified by CDE. 
Since this activity is subject to article XI11 B, sectioil6, it is further discussed below. 

69 See ~http:/lwww.cde.ca.gov/fg/aclco/cl~aitereportO203.asp~ as of January 20,2006. Because 
no test claim has been filed on it, the Coininission inakes no finding on this April 5, 2004 CDE 
letter or the statutes cited in it. 

70 Califoinia Code of Regulations, title 2, sectioil 1 183.12, subdivision (b)(2). 

71 Califon?ia Teachers Assr?. v. Governing Board (1977) 70 Cal.App.3d 833, 842. 
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E. Does the remaining test claim legislation constitute a "program" within the meaning 
of article XIII B, section 6? 

Of the activities discussed above, only the following are subject to article XI11 B, section 6. 
Thus, the "test claiill legislation" now refers only to these activities and statutes or executive 
order: 

Findings on denial: making written factual findings, specific to a particular charter 
school petition, setting forth specific facts for denial of a charter petition, ($ 47605, subd. 
(b), as amended by Stats. 1998, ch. 34). 

a Transfer funds in lieu of property taxes: transferring hnds  in lieu of property tax 
payments to charter schools, ($ 47635, added by Stats. 1999, ch. 78). 

Finailcia1 information: between May 22, 2000 and June 30, 2001, including the 
revenues and expenditures generated by the chai-ter school in the LEA'S annual stateinent 
(letter froin CDE, dated May 22, 2000). 

In order for the test claun legislation to be subject to article XI11 B, section 6 of the California 
Constitution, the legislation must constitute a "program," defined as a program that carries out 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy, impose unique requirements on local governments and do not apply generally to 
all residents and entities in the state. 72 Only one of these findings is necessary to trigger article 
XI11 B, section 6.73 

The remaining activities at issue concern adiniilistratioil and oversight of charter schools or 
handling of chai-ter scl~ool petitions, all of which are related to public education. The courts have 
held that education is a peculiarly govenlineiltal hilction administered by local agencies as a 
service to the Tllus, the Commission finds that the test claim legislation coi~stitutes a 
prograin that carries out the govenlinental fuilctioil of providing a service to the public. 

Moreover, the activities are solely applicable to school districts or county offices of education. 
Therefore, the test claim legislation imposes unique requireinents on these organizations that do 
not apply generally to all residents or entities of the state. Accordingly, the Cominission finds 
that the test claiin legislation constitutes a "program" and is therefore subject to article XIII B, 
sectioil 6 of the California Constitution. 

72 County ofLos Angeles, supra, 43 Cal.3d 46, 56. 

73 Calvzel Valley Fire Protection District v. State of Califonzia, et al. (1987) 190 Cal.App.3d 
521, 537. 

74 Long Beaclz Unified Sclzool Dist., supra, 225 Cal.App.3d at 172 states, "although nunlerous 
private schools exist, education in our society is considered to be a peculiarly governmental 
functioi~ ... administered by local agencies to provide service to the public'." 
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Issue 2: Does the test claim legislation impose a new program or higher level of service on 
school districts within the meaning of article XIII B, section 6? 

To determine whether the "program" is new or imposes a higher level of service, the test claim 
legislatioil is coin ared to the legal requirements in effect immediately before enacting the test 
claim legislation.' Each activity is discussed separately. 

Findings on denial: Section 47605, subdivision (b), as amended by Statutes 1998, chapter 34, 
prohibits districts from denying a charter petition unless it makes written findings of fact that 
(1) the charter school presents an unsound educational prograin for pupils; (2) petitioners are 
deillonstrably unlikely to successfully implement the educational program; (3) the petition does 
not iilclude the required number of signatures; (4) the petition does not contain reasonably 
conlprehensive descriptions of specified subject matter. 

Prior law authorized the district to approve the charter if it deteilnined that the petition contained 
the required number of signatures and descriptions of (1) the educational program of the school, 
(2) the measurable pupil outcomes, (3) method by which pupil progress toward meeting pupil 
outcoines is measured; (4) governance structure of the school, including process to ensure 
parental involvement; (5) qualifications of employees; etc (all of whicl~ are still required in the 
charter). 

DOF comments "while this explicit requirement is new, DOF requests the Commission to 
develop the parameters and guidelines for this witl~in the context of Chartel- Schools I [under 
which districts] are permitted to file mandate claiins for the statutory requireinent that they grant 
or deny the petition within 60 days of receiving the petition."76 

Because the district is now required to make written findings in case of a charter petition denial 
that it was not required to make under prior law, the Coillrnission finds that section 47605, 
subdivision (b), as amended by Statutes 1998, chapter 34, coilstitutes a new program or higher 
level of service for making written findings of fact that: (1) the charter school presents an 
unsound educational program for pupils; (2) petitioners are deinoilstrably unlikely to 
successfully implement the educational program; (3) the petition does not include the required 
number of signatures; (4) the petition does not contain reasonably comprehei~sive descriptions, 
as specified in the statute. 

Transfer funds in lieu of property tax: Section 47635, added by Statutes 1999, chapter 78 
states, in pai-t, "(a) A sponsoring local educatioilal agency shall airnually transfer to each of its 
charter scl~ools fundulg in lieu of property taxes equal to the lesser of the following two amounts: 
. . . @)/The sponsoiing local educational agency shall transfer funding in lieu of property taxes to 
the charter school in monthly installments, by no later than the 1 5 ~ ~  of each mont11."~~ 

75 Salz Diego UniJied School Dist., supra, 33 Cal.4th 859, 878; Lucia Mal; supra, 44 Cal.3d 830, 
835. 

76 Claimailts state that they would request that the Clzarter Schools parameters and guidelines be 
ainended to include new reiillbursable activities under this claim. 

77 This provisioil was amended by Statutes 2001, chapter 586 to add subdivision (b)(5), 
excluding pupils in a charter school of a nonbasic aid school district under cei-tain circumstances, 
subject to exceptions. 
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Under prior law, charter scl~ools received fullding though apportioninellts from the 
Superintendeilt of Public Instruction (sPI).~' 

In its coillnlents on the draft staff analysis, DOF argues that this activity is not a new program or 
higher level of service: 

. . .providing funding to local schools, whether or not a chai-ter school, is an 
ordinary and historical activity of school districts and county offices of education. 
Depending on the proportion of total fullding that propei-ty taxes constitute, the 
cl~aitering autl~ority would have to incur the cost of financing cash flow for 
propei-ty tax timing with or without the chaiter school in existence. Any 
adnliilistrative costs of the funding transfer associated with the existence of a 
charter school would be minimal, and in the case of conversion charter schools, 
not a new cost. 

DOF cites no legal requirenlent for this 'ordinary and historical' activity. And although the 
Education Code indicates that the SPI computes propei-ty taxes for allocation by each county 
superintendent of scl~ools,79 there is no requireineilt for county superintendei~ts or districts to 
monthly transfer funds in lieu of property taxes to scl~ools as the test clainl statute does. 
Moreover, DOF ignores prior law (foilner Ed. Code, 5 47612), which before it was repealed by 
Statutes 1999, chapter 78, required the SPI to apportion funds to charter schools, in contrast to 
the test claim statute that requires school districts to transfer funds to charter schools.s0 Finally, 
even assuining the transfer of funds were required of school districts under prior law, there is no 
iildication the requirenlent would have applied to chaiter schools because Education Code 
section 47610 exenlpts cllai-ter schools froill most laws governing school districts.'l 

Therefore, because the record indicates that local educational agencies (school districts or county 
offices of educatioil that would perform this activity) were not required before the test clainl 
statute to transfer funds in lieu of property taxes, the Con~inissioil finds that doing so in 
accordance with section 47635 constitutes a new program or higher level of service on school 
districts. This is linlited to the administrative activity of transferring the funds to charter schools. 

78 Foilller Education Code section 47612, repealed by Statutes 1999, chapter 78. 

79 Educatioil Code sections 2570 and 2571. 

Under this repealed section, tlle funds were apportioned ccpursuant to Article 2 (coi~~inencing 
with Section 42238) of Chapter 7 of Part 24 [of the Education Code]." (former Ed. Code, 
5 47612). Section 42238, subdivision (h), requires the SPI to apportion to each school district 
funds minus property tax revenue "pursuant to . . . Chapter 3 (commencing with Section 75) and 
Chapter 6 (com~lencing with Section 95) . . .. of t l~e  Revenue and Taxation Code." These 
Revenue and Taxation Code sectioils require the county auditor to apportion revenues to school 
entities (5 75.7, subd. (c) & 5 96). There is no requirenlent on school districts. 

" And if fund transfers from districts to schools were past practice but not legally required, the 
test claiill statute could be a reiillbursable illaildate anyway under Goveillment Code section 
17565, which states: "If a local agency or a school district, at its option, has been incurring costs 
which are subsequently mandated by the state, the state shall reinlburse the local agency or 
school district for those costs incurred after the operative date of the mandate." 
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Financial information: In a letter to school districts and couilty offices of education froin CDE 
dated May 22, 2000, CDE stated: 

Because the LEA [local educatioilal ageilcy] is respoilsible for reporting all of its 
revenues and expenditures [Ed. Code, 5 5  1628 & 42 1001 the LEA il~ust include 
the reveilues and expeilditures generated by the charter school in the LEA'S 
aililual statement. 

As noted above, iilcludiilg this iilfonnatioil in the district's annual stateineilt was required oilly 
between May 22,2000 and June 30,2001, because the CDE letter was superseded by April 5, 
2004 CDE correspondence that stated "The submission of chai-ter school fillailcia1 date to CDE 
has been optional for the past two fiscal years [i.e., 2001-2002 and 2002-2003]."~~ 

DOF states, "This is not a inaildate because fillailcia1 repoi-ting fro111 scl~ools within a district is 
not a new program. These activities were always a pai-t of the duties of the Distsict and would be 
necessary without designation of a school as a charter scl~ool.'' DOF reiterates this arguineilt in 
its coinilleilts on the draft staff analysis. 

Under Educatioil Code sectioi~42100, the school district files "an aililual stateineilt of all receipts 
and expenditures of the district for the preceding fiscal year" with the Superiilteildeilt of Public 
h~shuction. Section 1628 coiltaiils a parallel repoi-ting provisioil for couilty offices of education. 
Chai-ter scl~ools were outside the scope of these repoi-tin requirements, however, until these 
sectioils were amended by Statutes 2002, chapter 1058. 8F 

Charter scl~ools are generally exeinpt froin the provisions of the Educatioil and until the 
CDE letter, no exceptioil was made for fillailcia1 repoi-ting. hl other words, prior to the 
May 22, 2000 CDE letter, school districts were not required to provide charter school revenue 
and expenditure iilfonllatioil to CDE. Therefore, the Coillillissioil finds that iilcludiilg the 
revenues and expenditures generated by the chai-ter school in the school district's or couilty 
office of education's ailllual stateilleilt to CDE is a new program or higher level of seivice. 

Issue 3 :  Does the test claim legislatioil impose "costs mandated by the state" within the 
meaning of Goverilment Code sections 17514 and 17556? 

In order for the test claiin legislation's activities to impose a reiillbursable state-mandated 
prograim under ai-ticle XI11 B, sectioil6 of the California Constitution, the activities must inlpose 
increased costs inandated by the state.85 III addition, no statutory exceptioils as listed in 
Goveiilineilt Code sectioil 17556 call apply. Goveiilineilt Code sectioil 175 14 defines "costs 
inandated by the state" as: 

" See ~http://www.cde.ca,gov/fg/ac/co/chartei~eportO203.asp> as of January 20, 2006. Because 
no test claiin has been filed on it, the Coinillissioil inakes no fiildiilg 011 this April 5, 2004 CDE 
letter or the statutes cited in it. 

83 This ailalysis malces no findiilgs on Educatioil Code sections 421 00 and 1628, as amended by 
Statutes 2002, chapter 1058 because no test claiill has been filed on the aineilded statutes. 

84 Educatioil Code sectioil476 10. 

6 5  ICer~z Higlz Sclzool Dist., stlyra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra, 
44 Cal.3d 830, 835; Govenlineilt Code sectioil 17514. 
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[Alny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, 
or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of an 
existing program within the meaning of Section 6 of Article XI11 B of the 
Califorilia Constitution. 

The final issue is whether the test claiin legislation imposes costs mandated by the state witlin 
the n~eailiilg of Govemnent Code sections 17556 and 175 14. 

As a result of Statutes 1998, chapter 34, (Ed. Code, 5 47613, fonner 5 47613.7)'~ school districts 
(or other chai-tering agencies, as defined in (e) below) inay charge a fee froin one to t h e e  percent 
of the charter scl~ool's revenue for "supervisorial oversight." This fee statute states: 

(a) Except as set forth in subdivision (b), a chartering agency may charge for 
the actual costs of supei-visorial oversight of a charter school not to exceed 1 
percent of the revenue of the charter school. 

(b) A chartering agency inay charge for the actual costs of supewisorial 
oversight of a charter school not to exceed 3 percent of the revenue of the charter 
school if the charter school is able to obtain substantially rent free facilities from 
the chartering agency. 

(c) A local agency that is given the responsibility for supervisorial oversight of 
a chai-ter school, pursuant to paragraph (1) of subdivision (k) of Section 47605, 
may charge for the actual costs of supewisorial oversight, and administrative 
costs necessary to secure charter school finding.['71 A charter school that is 
charged for costs under this subdivision inay not be charged pursuant to 
subdivision (a) or (b). 

(d) This section does not prevent the charter school from separately purchasing 
adnlinistrative or other services from the chartering agency or any other source. 

(e) For the purposes of this section, a chartering agency means a school 
district, county department of education, or the State Board of Education, that 
granted the charter to the charter school. 

(f) For t l ~ e  purposes of this section, "revenue of the charter school" ineans the 
general puiyose entitleinent and categorical block grant, as defined hl 
subdivisions (a) and (b) of Section 47632. 

Although the term "supervisorial oversight" is not defined in statute, the duties of a chartering 
authority for which the fee may be charged were enacted after the test claim statutes in Education 

86 In its Statement of Decision for Clzarter Schools IT, the Commissioil deternlined that sectioil 
4761 3 does not contain a reimbursable state-mandated program. The section 476 13 fee, 
however, is a recognized offset in the Charter Schools I1 consolidated parameters and guidelines. 

87 AS originally enacted, the seiltence ended with "not to exceed 3 percent of the revenue of the 
chai-ter scl~ool." 
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Code sections 47604.32 (duties of chartering authority) and 47604.33 (annual financial 
reports)." In a report on charter schools, the Office of the Legislative Analyst stated: 

The oversight fee is intended to help a school district pay for such activities as 
reviewing charter petitions, evaluating charter school reports, responding to 
complaints from charter school parents, iilvesti ating charter school fiscal 
irregularities, and visiting charter school sites. 8% 

Thus, the issue is whether Government Code section 17556, subdivision (d), would preclude 
reimbursement for the remaining activities. This provision states: 

The coinmission shall not find costs mandated by the state, as defined in Section 
175 14, in any claim submitted by a local agency or school district, if, after a 
hearing, the comnlission finds that: [I]. . . [I] 

(d) The local agency or school district has the authority to levy service charges, 
fees, or assessments sufficient to pay for the mandated prograln or increased level 
of service. 

Each of the remaining activities in the test claim legislation is analyzed to detenlliile whether the 
school district fee of sectioil47613 would preclude reiinbursement within the meaning of 
Government Code section 17556, subdivision (d). 

Findings on denial: Section 47605, subdivision (b), (as amended by Stats. 1998, ch. 34), 
prohibits districts froill denying a chaiter petition u~lless it makes written filldings of fact of one 
or inore of the following: (1) the charter school presents an uilsound educational prograln for 
pupils; (2) petitioners are demonstrably unlikely to successfully implement the educational 
program; (3) the petition does not include the required number of signatures; (4) the petition does 
not contain reasonably comprehensive descriptions, as specified. 

Because these findings would be made upon denial of a petition, there would be no charter 
school to which ''supel-visorial oversight" would apply. Therefore, this provision falls outside 
the charter school fee the district may charge. As a result, the Cormnissioil finds that section 
47605, subdivision (b), as amended by Statutes 1998, chapter 34, imposes costs inandated by the 
state, and that Goveillineilt Code section 17556, subdivision (d) does not apply. 

Transfer funds in lieu of property taxes: Section 47635, (added by Stats. 1999, ch. 78) states, 
in pait, 

(a) A sponsoring local educational agency shall anllually transfer to each of its 
charter schools funding in lieu of property taxes equal to the lesser of the 
following two ainounts: . . . 

Added by Statutes 2003, chapter 892. The Conl~nission n~altes no findings on these code 
sectioils because no test claiin has been filed on them. 

Office of the Legislative Analyst, "Assessing Califoillia's Charter Schools" (January 2004); 
See <http://www.lao.ca.gov/2004/cl~arter~schools/0 12004-charter - schools.htm> [as of 
January 13,20061. 
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(b) The sponsoriilg local educational agency shall transfer funding in lieu of 
property taxes to the charter school in monthly installments, by no later than the 
1 5t" of each month." 

There is no indication in the record that transferring property tax funds to charter schools 
constitutes "supervisorial oversight." Rather, this is an administrative function that districts or 
county offices of education perfonn in addition to their oversight responsibilities. Thus, the 
issue is whether a local educational agency that operates under the 'administrative' fee authority 
of sectioil47613, subdivision (c) would be eligible for reiinburseinent. This subdivision reads: 

(c) A local agency that is given the responsibility for supervisorial oversight of 
a charter scl~ool, pursuailt to paragraph (1) of subdivisioil (k) of Sectioil47605, 
may charge for the actual costs of supervisorial oversight, and administrative 
costs necessary to secure charter school funding. A charter school that is 
charged for costs under this subdivisioil may not be charged pursuant to 
subdivisioil (a) or (b). [Emphasis added.] 

The 'local agency given the responsibility' is described in sectioil47605, subdivision (k)(l) as 
follows: 

The State Board of Education [SBE] may, by inutual agreement, designate its 
supervisorial and oversight responsibilities for a charter school approved by the 
State Board of Education to any local education agency in the county in which the 
charter school is located or to the governing board of the scl~ool district that first 
denied the petition. 

Reading sectioil47613, subdivision (c), together with section 47605, subdivisioil (k)(l), it is 
clear that in order to impose the adiilinistrative fee authority of section 47613, subdivision (c), 
the 'local agency' inust (1) be given responsibility for supervisorial oversight by SBE; (2) obtain 
that responsibility by 'mutual agreement;' and (3) have a charter school approved by SBE 
(originally denied by a school district). 

The fee authority given these 'local agencies' under sectioil47613, subdivision (c) is for 
"adininistrative costs necessary to secure charter school funding." Transferring funds ill lieu of 
property taxes to a charter school is a cost within the scope of those necessary to secure charter 
school fundiilg. Therefore, a local agei~cygO that has fee authority under section 47613, 
subdivision (c), has fee authority under Government Code section 17556, subdivision (d) and is 
therefore not eligible for reinibursemeiit for activities under section 47635 (added by Stats. 1999, 
ch. 78). 

Other local educational agencies that impose fee authority under section 47613, subdivisions (a) 
or (b), do so for purposes of 'supervisorial oversigl~t' and do not have fee authority for 

One of the defiilitioils of "Sponsoring local educatioilal agei~cy" in the charter school fiscal 
statutes is: "In cases where a charter is granted by the State Board of Education after having been 
previously denied by a local educatioilal agency, . . . the local educational agency designated by 
the State Board of Education pursuant to paragraph (1) of subdivision (k) of Section 47605 or if 
a local educational agency is not designated, the local educational agency that initially denied the 
charter petition." (Ed. Code, $ 47632, subd. (i)(3)). 
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adiniilistrative costs necessary to secure charter school funding. And "A charter school that is 
charged for costs under this subdivision [(c)] may not be charged pursuant to subdivision (a) or 
(b)."" Therefore, except for local agencies under section 47613, subdivision (c), and section 
47605, subdivisioil (k)(l), the Comillission finds that sectioil47635, (added by Stats. 1999, 
ch. 78), imposes costs mandated by the state and that Govenment Code sectioil 17556, 
subdivision (d) does not apply. 

Financial information: Iil a letter to school districts and county offices of educatioil &om CDE 
dated May 22, 2000, CDE states: 

Because the LEA [local educatioilal agency] is responsible for reporting all of its 
revenues and expei~ditures the LEA must include the revenues and expenditures 
generated by the charter school in the LEA'S annual statement. [The letter goes 
on to specify the repol-ting format.] 

As noted above, including this informatioil in the district's annual statement was required only 
between May 22,2000 and June 30,2001, due to superseding CDE correspondence.92 

The Con~inission finds that the oiigiilal fee authority of section 476 13 does not apply to 
iilcludiilg revenues and expenditures generated by the charter school in the school district's or 
county office of education's aililual statelllent to CDE, in a format specified by CDE. 

The fee authority does not extend to this report because, for the period CDE required it (from 
May 22, 2000 to June 30, 2001), including charter schools in the ailnual statement did not 
constitute 'supervisorial oversight' of the charter school. Rather, it is a report submitted to the 
state pursuailt to the CDE letter.93 Therefore, the Commission fulds that the fee authority of 
Government Code section 17556, subdivision (d) does not extend to school districts or county 
offices of educatioil that operate under fee authority of section 47613, subdivisioils (a) or (b). 

In coimnents on the draft staff analysis, DOF states: 

[Tlhe oversight fee authorized in Sectioil47613 offsets any costs associated with 
this activity on the part of a chartering authority, as nothing in current law 
suggests that reporting is not a nonnal part of oversight. Iil fact, current law 
(Section 42 100, subdivisioil (b)) now requires charter schools to submit an annual 
stateineilt of receipts and expenditures to a chartering authority for inclusioil in its 
annual report to the state. 

'' Education Code section 47613, subdivision (c). 

92 See ~ h t t p : l / ~ . c d e . c a . g o v / f g / a c / c o / c h a i ~ 0 2 0 3 . a s p >  as of January 20, 2006. Because 
no test claiin has been filed on it, the Coillillissioil inakes no fiildiilg on this April 5, 2004 CDE 
letter or the statutes cited in it. 

As to coui~ty offices of education only, the activity of charter school financial reporting to the 
state was codified effective January 1, 2003 (Stats. 2002, ch. 1058) as an amendineilt to sectioil 
1628. School districts are not required to forward the charter school illformation to CDE 
(6  421 00, subd. (b)), oilly to the county office of education. The Commission makes no findings 
on these statutes because no test claim has been filed on them. 
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DOF goes on to discuss other subsequently enacted statutes (Ed Code, 88 47604.32 & 47604.33) 
that require the charter school to submit financial reports to the school district, with costs to be 
covered by the fee authority of section 476 13. 

DOF correctly reads the current charter school fi~ancial repoiting statutes. Sections 42 100 and 
1628 were amended by Statutes 2002, chapter 1058, to require charter school financial reporting 
to school districts, and to CDE though county offices of education. The following year, sections 
47604.32 and 47604.33 were enacted (Stats. 2003, ch. 892) to make that reporting activity, 
alnoilg others, sulject to the 'supervisorial fee' authority of section 4761 3. 

DOF's citations to these statutes, however, are not relevant because they were enacted two to 
three years after the CDE lettereg4 Subsequent legislative declarations are not binding as to the 
intent of the Legislature that enacted an earlier statute," and especially not binding as to the 
intent of CDE's letter (as the letter is an "executive orderng6 and not a statute). And nothing in 
the legislative history of Educatioil Code sections 47604.32 and 47604.33 (Stats. 2003, ch. 892) 
indicates the Legislature was clarifying a preexisting law or CDE requirement (which was not a 
requirement after June 30, 2001 anyway, as explained above). Rather, the 2003 statutes were 
enacted based on a November 2002 report of the Bureau of State Audits that recommended 
oversight of cl-~arter schools by chartering entitiesag7 

Similarly, nothing in the legislative history of the 2002 a~nendments (Ed. Code, 88 421 00 & 
1628) indicates that the fee authority applied to chaiter school financial reporting, even though 
the fee authority had existed since 1998, and even though the legislature recognized the potential 
for state mandated costs.gx It is a rule of statutory construction that the Legislature is deemed to 
be aware of statutes in existence when enacting or amending new statutes, and that they were 
enacted or amended in light thereofag9 The fee authority in section 47613 had existed for four 
years when Statutes 2002, chapter 1058 was enacted, so had the Legislature intended the fee to 
apply, it would have so indicated in chapter 1058's ame~ldnlent or legislative history. Thus, 
there is no evidence in the record that the fee authority of sectioil476 13 "for supervisorial 
oversight" applied to charter school reporting of revenues and expenditures prior to Statutes 
2003, chapter 892 (Ed. Code, 88 47604.32 & 47604.33). 

94 Section 42100 was enacted by Statutes 2002, chapter 1058; sections 47604.32 & 47604.33 
were enacted by Statutes 2003, chapter 892. 

95 People v. Crzlz (1996) 13 Cal. 4th 764, 78 1. 

96 Govenunent Code section 175 16 defines executive order as "any order, plan, requirement, 
rule, or regulation issued by any of the following: (a) the Governor. (b) Any officer or official 
serving at the pleasure of the Governor. (c) Any agency, department, board, or commission of 
state government." 

97 Assei~~bly Floor Analysis, Analysis of Asseinbly Bill No. 1137 (2003-2004 Reg. Sess.) as 
amended September 4,2003, page 3. 

98 Senate Rules Committee, Office of Senate Floor Analyses, Analysis of Assembly Bill No. 
1994 (2001-2002 Reg. Sess.) as amended August 28, 2002, pages 4-5. 

99 Sclzrando v. Cily of Los Angeles (2003) 31 Cal.4th 1074, 1096. 
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Therefore, for the reasons discussed above, the Commission finds that the fee authority provision 
in Government Code sectioil 17556, subdivision (d) does not preclude reimbursement for a 
school district or county office of education to include the revenues and expenditures generated 
by the charter school in the school district's or couilty office of education's annual statement, 
between May 22,2000 and June 30,2001, in a fonnat specified by CDE, 

The Commission finds as follows: 

Charter schools are not eligible claiinailts under article XI11 By section 6 and applicable 
statutes. 

The test claiin statutes impose a reiinbursable state-mandated program on school districts 
or county offices of educatioil within the meailiilg of article XI11 B, section 6 of the 
California Constitutioil and Government Code sections 17514 and 17556 for the 
following activities: 

Findings on denial: Upon denial of a charter petition, a school district malces written 
findings of fact to support one or more of the following findings: (1) the charter 
school presents an ui~sound educatioilal program for pupils; (2) petitioilers are 
deillonstrably uillikely to successfully implement the educational program; (3) the 
petition does not include the required number of signatures; (4) the petition does not 
contain reasonably coinpreheilsive descriptions, as specified in statute (5 47605, subd. 
(b), amended by Stats. 1998, ch. 34).'0° 

Transfer funds in lieu of property taxes: except for local educatioilal agencies that 
charge fees under Education Code section 47613, subdivision (c), a school district or 
county office of education that sponsors a chaiter school and transfers funds in lieu of 
property taxes to the charter school (5 47635, added by Stats. 1999, ch. 78). 

Financial information: for school districts or county offices of education that are 
chaitering authorities, including the revenues and expenditures generated by the 
chaiter school in the in the school district's or coui~ty office of education's annual 
statement, in a CDE-specified fonnat. This activity is only reimbursable froin May 
22, 2000 until June 30, 2001. 

The Coininission also finds that, except for statutes over which the Commission lacks 
jurisdiction because they were decided in a prior test claiin, all other test claim statutes and 
executive orders pled by the claiillailts do not coiltaiil a reiilibursable state-mandated program. 

loo  This activity does not apply to a county office of education. 
3 1 
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