BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Penal Code Section 1417.3 , as amended by
Statutes of 1985, Chapter 875, Statutes

of 1986, Chapter 734, and Statutes of 1990,

Chapter 3 82,

Filed on October 23, 1998

By the Los Angeles Police Department,
Claimant.

No. 98-TC-07

Photographic Record of Evidence

STATEMENT OF DECISON PURSUANT
TO GOVERNMENT CODE SECTION
17500 ET SEQ.; TITLE 2, CALIFORNIA
CODE OF REGULATIONS, DIVISION’ 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on October 26, 2000)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in

the above-entitled matter.

This Decision shal become effective on October 3 1, 2000.

e

Paula Higashi, Execug’x/'ée Director
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I‘ﬂed on. October- 23, 1998

By the Los.AngeIes Pohoe Dep ”tment r
~ Claimant. , R

appeared o the behalf of the® Department of Findrleer #5774 ‘

The law apphcable to the Commission’s determination of a reimbursable state mandated |

program IS Government Code section 17500 et seq.; a1t1cle XIII B sectron 6 of the Cahforma o
fated ease la gt RS AP LR A

The test claim legrslanon Tequires a photograplnc record of evi
certified ‘cheriical- analysrs of the exhrbrt for'thoge exhibitsTin:a" orm:\mal‘ trialithat- pose i
security, stotage;'or: safety problem Ot he Exhibit; By its natute] is toxitiand'] poses g health i
hazard. The: ablhty to'intreduce evidende i a Criminal trialsteiis from the die piocess™
requirements of the United States Constitution. In addition, the California Evidence Code
provides that all relevant evidence is admissible.

Claimants Contentions

The claimant contends. that the test claim Iegrslatlon imposes a new program upon. law .
enforcement agencies, Specifically , the claimant submits that the test clarm Ieglslatlon requires

the introduction’ of aphotographrc record of ev1dence and 1f necessary ’ chemical anialy ¢ sré ‘of
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exhibits in a crimind trid that poses a healtl; secutify, storage, or safety problem. Moreover,
the claimant contends that the test claim legislation amended prior-law , which had required the
court to keep al exhibits that were introduced in a cummal trlal to now. require the party to
store those exhibits that pose’ a health;*secutity; storage or ‘safefy problem, Therefore, the
claimant concludes that the test clam legidation imposes reimbursable state-inandated activities
upon law enforcement agencies,
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Department of Finance’s Contentions’*

. The Department of Finance (DOF) agrees with the claimant that the test claim legislation

imposes additional costs-upon loedl agencies,#However, IDOF. contends-that the:test-claim. , -

legislation does not impose unique activities upon local agengiessag required under- ait‘i'ele -
X1 B sectlon 6 of the Cahforma Constttutxon It is \D.F’is posmon that the- test olaun 0y

imposes reunbul sable stéte-mandated costs upon law enforcement agencies, any savings 1elated
to agencies’ not havmg to comply with safety procedures for' the transportation of ’tox1c or “*’
other hazardous exhibits to*and from the’ eourtroom should be offset T

("nmrm ssion’s F‘mdm g3

In order for a statute or executive 6tdér; which s thé8ubjsct'of atest claim, to impose a
relmbursableffstate mandated program,.the language:. (1). must‘.nnpose,a program upon.| Iooal

and (3) the newly 1equ1red proglam or mcreased level of ser\'/lcemust nnpose eosts mandated
by the state

fmed a new program” O “h1gher level of servme” as a
program that carues out the govemmental function of prov1dmg services 10,4 the pubhc,lar a.
law, which to implement a state policy, i imposes umque requuements on Tocal agencies or
school districts that do not apply generally to all Tesidents and  entities in'the state™ The Court
in Carmel Valley Fire Protection:Disti ¥ y'State'of: Galiforniaistated,«“only one of these findings
is neeessa yﬁto trtgger i burselyf'nent, "2
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To determme ifia requlred Program,is ey or nnposes a htgher-‘ Ievel of serwce -8 companson :
must bgy undertaken between the- test: elann legislation:and-the legal requirements.in effect
mnnedlately before lie, e:;tactment 0 : _:un legislation:? To: determme if the new"
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3 C‘ounty of Los Az eles, sttpia (1987) 43 al 3d 46, 56; Ca ‘mel. Valley Fue P)
Cal,App": 34 521, 537 Liicia Mar' Umﬁed School Dzsz‘ V. Homg (1988) 44°Cal.

2



!

e s e

(1992) 11 Cal,App.4th 1564, 1504; Government Code sections 17513, 17556, o __

program or higher level of serviee imposes costs mandated by the state, ateview of state and
federal statutes, regulations, and case law must be undertaken.*

Based on the foregoing, the Commission addresses ‘the following issues to’ determine if the test
claim legislation imposes ‘reimbursable State-mandated activities upon law enforcement
agencies

1, Does the test claim legidlation carry out the governmental function of providing services
to the: public or impose unique requirements upon law enforcement agencies and, thus,
condtitute a “program” W1thm the meaning of article XIII: B, section 6-of the Calrfornra
Constitution? : - ‘ : Cw

2, Does’ the test claim Ieglslatl on. impose a new program or htgher level of sétyice upon
law enforcement agencies within the meanirig of article XIIT B, section 6 of the
Cdifornia Congtitution an&rmpose’ “costs mandated by the state within thé' meaning of
Governmént Code se&on 175 147

Isue 1

Does the test ‘claim leglslatlon carry out the governmental function of providing |
services to. the pubhc oF impose unigue requirements upon law enforcement
agencies and, thus, constitute’ a “program” withiri the meaning of artrcle Xl B,
. section 6 of the Califoria Constitition? ' )

Does the Test Claim Legislation Impose:;Unique Requtrements Upon Law Enforcement
Agencies? = . , . I

The Department of F| nance (DOF) contends that the test ctaun legidation does not 1mpose
reimbursable costs upon law enforcement agencies because the test clam legidation does not
impose, activities, that are unique? to local government as defined in County -of Los Angeles: The
Commission agrees that the test claim legislation does not-impose unique-requirements upon
local government. Pena Code section 1417.3 requires the. introduction of a photographic .
record of evidence and; if necessary, a written chemical analysis of exhibits that pose a hedlth,
security, storage, or safety problem. In addition,, the-party introducing such, evidence is now,
required to take, possession and store the exhibit. These requirements apply to any party
wishing to introduce such evidence in-a criminal.trial. Therefore, the Commission finds that
the requirement to introduce a photographic record of evidence, provide a written chemical |
analysis of the evidence if necessary, and take possession and store evidence that poses a
health, security, storage, or safety problem is not unique to loca government:

However, the analysis of whether the test claim legidation congtitutes a new program is not
over smply because the test claim activities are not unique to loca government. As further
stated in County of Los Angeles, the definition of a “new program” or ““higher level of service’
includes a program that carries out the governmental function of providing serviees to the

4 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 76; Hayes v. Commission on State Mandates
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public* As- stated by-the court in Carmel Valley , “only-one of these findings is necessary, to- -
trigger reimbursement. ¢ Therefore, an analysis of whether the test claim legidation carries
out the governmenta function of provrdrng servrc& to the publrc must be undertaken.

Does the Test,Claim Legidation Carry Out the Governmental Function of Providing Services
to the Public?

To determine whether the test clam legidation carries out the governmental function of
providing services to the public it is necessary, to define the program within which the test
clam legidation operates. In Carmiel Valley; the court-was faced with the question of whether
the requirement to provide safety clothing and equipment for firefighters represented a
reimbursable state-mandated program, . In answering the question of whether the |legidlation
represented a “new program” or “higher level of ‘service, " the court did not view the program
assimply the provrson of safety equipment to firefighters , Rather, the court viewed the
program s something much broader ~ the provision of fire protectron in the state’

The Carmel Valley court explained:

“Police and fire protection are two of the, most essential and basic functions of
government., [Citation omitted] This’ classrﬁcatron is not weakened by the
State's assertion that, there are prrvate sector fire fighters who are, also subject to
the [tést claim legidation]’ ... . We have no dlfficulty in concludrng as ‘a matter
of judicid notice that the overwhelmmg number of fire fighters discharge a
classical governmental function:™® (Emphasis ¢ added. )

The Commission finds that the program within which the'test clam legidation operates is the
criminal justice system in the ‘state,: “The prosecution of criminds in California is a peculiarly
governmental function administered: by local agencies as a service'to the public like the
provison offire protection. The Commission further finds:that'undet tlie ‘test ‘claim legidation
the overwhelming number ofhazardous exhibits would-be maintained and futroduced by local
law enforcement agencies. These exhibits could include drugs, weapons, ‘or any other
hazardous ingrumentality ofithe crime. Therefore, in accordance with the principles set forth
in Carmel Valley; the Commission finds the introduction of photographicrecords of evidence
that pose a'health; security, storage, or safety problem’, the provision of a written chemical
analysis of evidence that poses a healthhazard, and the storage of such evidence by the party
introducing it, “carries out the governmental function of providing services -tp the public’? and -
thereby constitirtes'a “program” within the ineaning of artrcle XII B ‘section’ of the
California Constitution.’ : :

i

5 County of Los Angel,es,, supra (1987) 43 Galr3d. 46, 56+
6 Camel Valley Fire Protection Dist., supra (1987) 190 Cal.App.3d 521, 537

7 Ibid,

8 Ibid.

® Long Beach Unified School Dist. v, State of California (1990) 225 Cal.App.3d 155, 172.
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However, the inquiry must continue to determine:if these activities are.new or impose ahigher-
level of service and if so, if there are costs mandated by the, state, These-issues are ‘discussed -
below. .. _ .

Issue 2 N

Does the test claimlegidation impose a new program or higher level of service
upon law enforcement agenc1es w1thm ‘the meamng of artlcle XIII B sectlon 6

In order for the & test claxm: Ieglslatlon to meose a relmbursable program under artzcle XIII B
section 6 of the. California Congtitution, the: newly required. activities must be state mandated. *°
To determin€’ if a:required program s new or: imposes; a higher level of service:, a comparison
must be undertaken between the:test: claimlegislation and the legal requirements in effect
immediately before. the enactment of theitest claim legislation: "' ,

Prior Law " A b e
The Sixth Amendment to the United States COllStltutlon prowdes 4

“In al criminal prosecutions, the accused. shall enjoy the right, to @ speedy and :
public tria, by, an impartial. jury of the State and district wherein the crime shall
have been committed;,,. . . and to be informed of-the nature and cause of the
accusatlon to be confronted with witnesses against, him; to hay e compulsory
process for obtammg witnesses in.his favor, and, to have the Assistance of

Counsel for,his defence.”'?

EETERR I Y " " by i : H

From these due process rights stems.the,requirement for the prosecution to produce evidence
of an indiyidual’s guilt, Evidence Code section 140 defines. “evidence” as “Testimony, ,
writings,, material objects or gther things presented to the senses that are offered to prove the
existence% or nonexistence Of afact.” '. Bvidence; Code section 350 provides that only relevant |
evidence is  admissible, « :

U N T b ok

Before the endctment of the test claim’ legislation, the prosecutlon was able to iritroduce
evidence at!crimifial‘trials, including evidence toxic by its nature. ' Prior law’ provided that all
exhibitsL introduced or filed in any triminal aétion shall be refained‘by the ‘court’ clerk until final
determination of the action, " Priét law ‘also incliided procedurés fof ‘the dispostion of exhibits
and the release of exhibits tipon stipulation‘of the paities.** The Commission finds that prior

oyt RREtA] i
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® Lucia Mar ‘Unified School Dzst Supm 44 Cal.3d 830, 835. o

I County of Los Angeles, supra (1987) 43 cal:3d 46 56; Ca;mel Valley Fire Pr otecz‘zon Dist., supra (1987) 190"
Cal.App:3d 521, 537; Lucia Mar Unified School Dist: v. Honig (1988) 44 Cal.3d 830,-835: i

12 The Bill of Rights, the first ten amendments to the United States.Constitution, was ratified on
December 15, 1791.

¥ Statues of 1953, Chapter 51 originally added forfner Bvidence Code-section 1417,

4 Rormer Evidence Code sections 1418.eand,1418. W e




law did not include procedures for photographing evidence, providing chemica anayses; as
necessary, and the' return-of exhibits to the parties that pose a security, storage* or safety
problem or those exhibits that, by their nature, pose a health hazard,

Current Law: The Test Claim Legidation X
Penal Code section’ 1417 3 prov1des i

“( a) At any tnne p110r ) the fmal deternnnatlon of the actmn or p1oceed1ng,
exhibits ‘offered by the state or defendant shall be’ returned to the Dparty, offermg
them by order of the court when an exhibit posésa security, storage, Of safety
problem, as recommended: by the clerk of the court. If an'exhibit by 4ts natire
IS severable, the courtshall order the clerk to retain a portion of the exhibit not
exceeding three-pounds by weight or one cubic foot by volume and shal order :
the return of the balance of the' exhibit to thedistrict atorney. The clerk, upon
court order, shall substitute a full and complete photographic record of ariy" !
exhibit or part of any exhibit returned to the state under this section, The party
to whom the exhibit is being returned shall provide the ‘photographic record

(b) Exhrbrts toxic by therr nature that pose a health hazard to humans shaﬂ be
chemical “analysis certified by g competent authorlty Wheré the court flnds that
good cause exists’ to departs fmm thls procedure toxrc exhl brts may be brought
exhibit, the person or persoris prev1ously it po ion of the exhibit shall take
respongibility for it and the court shall not be required to store the exhibit, *

As, stated above, prior law did not require parties ititroducitig exhibit&that pose a ‘security,
storage, or safety problem or those exhibits, that, by their nature, pose a heath hazard to

provide a photographic record of evidence. Prior law did'tiot reguire the iritroduction of a
certified ‘chemical analysis of exhibits that pose a health'hazard, Nor did prior law requité'the "
party in possession of this type of evidence to assume the responsihility for storage. These
activities. were added by the test.claim. Jegislation and imposed upon any party wishing .to ,
introduce such evidence in . criminal proceeding. , As, discussed abave, the activities required
by the test clamlegislation carry out the gqymmnemal_funcuon of providing Services to the
public.. The Commission finds that under the test claim legislation, local law enforcement
agencies are now required to: (1) provide a photographic: record, for, evidence that poses a
health, safety, security, or storage problem; (2) provide a certified chemical anaysis of
evidence that pose a hedth hazard; and (3) store the evidence.

DOF has concluded “section 1417.3 of the Pend Code may result in addrtronal costs to loca -
entities,”” However, it is DOF’s position that if the Commission finds that the test claim
legislation imposes mandated costS upon Jaw enforcement agencies any;claims must be offset

e N CTm . ]

15 However, DOF contends that the test claim activities are not unique tg locd government and therefore are not
reimbursable. The Commission addresskd this argument’ under Issue 1 and concluded that the test claim activities
carry out the governmental function of providing services to the public,
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by any local operational savings in accordance with Government Code section 17556,
subdivision () . Government Code sectmn 17756, Subdlwson (e) provides :

“The commission shall not f|nd costs mandated by the state , , , in any clam
submitted by a local'agency or school district; if, after a hearing, the
commission finds that:

R I R R I R N R R R R N R N N NN NN

“(e) The statute . . , provides for offsetting s%lvings to local agencies or school
districts which result in no net costs to the local agencies or school
districts. . ,.”

The Commission disagrees with DOF’s characterization of section 17556, subdivision (€) and
that subdivision (e), is inapplicable to the present test claim. The Commission finds that there
IS no evidence that the test claim legidation has provided offsetting savings to local law
enforcement agencies that result in no net costs.

Therefore, the Commission finds that the test clam legidation has imposed a new program or
higher level of service upon law enforcement agencies with the meaning of article XIIl B, ¢
section 6 of the California Congtitution. Furthermore, the Commission finds that this new
program congtitutes costs mandated by the state within the meaning of Government Code
section 175 14,

CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legislation does impose a
reimbursable state-mandated program upon law enforcement agencies within the meaning of
article X111 B, section 6 of the California Congtitution and Government Code section 175 14 for
the following:

o Activities reasonably necessary to provide a photographic record of evidence for
evidence that poses a security, safety, or storage problem as determined by the court.
(Pen. Code, § 1417.3, subd. (a).) ‘

o Activities reasonably necessary to provide a photographic record of evidence for -
evidence that poses a health hazard, (Pen, Code,, § 1417.3, subd. (b).)

¢ The provision of a certified written chemical anadysis of evidence that poses a health
hazard, (Pen. Code, § 1417.3, subd. (b).)

» The storage of evidence that poses a security, safety, or storage problem as determined
by the court. (Pen. Code, § 1417.3, subd. (a).)

» The storage of evidence that poses a health hazard. (Pen. Code, § 1417.3, subd. (b).)



DECLARATION OF SERVICE BY MAIL

|, the undersigned, declare as follows:

| am a resident of the County of Sacramento and | am over the age of 18 years, and not a
party to the within action. My place of employment is 980 Ninth Street, Suite 300,
Sacramento, California 958 14.

October 3 1, 2000, | served the:

Adopted S tatement of Decision

. 98-E-07; Photographic Record of Evidence
Penad Code Section 1417.3

Statutes of 1985, Chapter 875

Statutes of 1986, Chapter 734

Statutes of 1990 Chapter 382

. Los Angeles Police Department, Claimant

by placing a true copy thereof in an envelope addressed to:

Mr. Allan Burdick

DMG Maximus

4320 Auburn Blvd., Suite 2000
+ Sacramento, California 95841

State Agencies and Interested Parties (See attached mailing list);

and by sealing and depositing said envelope in the United States mail at Sacramento,
Cdifornia, with postage thereon fully paid.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed on

October 3 1, 2000, at Sacramento, California y
: /%M N&
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Victoria Soriano




