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12 | The attached Proposed Statenment of Decision of the commission on
13| State Mandates is hereby adopted by the Commission on State
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BEFORE THE
coMMISsSION ON STATE MANDATES

STATE OF CALI FORNIA

No. CSM-4437
Educati on Code

Sections 47605 and 47607
Chapter 781, Statutes of 1992

Claim of:

San Diego unified
School. District,

N N e S e e e

C ai mant Charter Schools
PROPOSED STATEMENT OF DECISION

This claim was heard by the Conmmssion on State Mandates

(commission) on Way 26, 1994, in Sacranento, california, during a

regularly schedul ed hearing.

M. Keith Petersen appeared on behalf of the San Diego Unified
School District, M. Carol MIler appeared on behalf of the
Education Mandated Cost Network, and M. James Apps appeared on

behal f of the Departnent of Finance. Evi dence both oral and
documentary having been introduced, the matter submtted, and vote

taken, the Comm ssion finds:

ISSUE
Do the provisions of Education Code sections 47605 and 47607 of
Chapter 781, Statutes of 1992 (Chapter 781/92), require school
districts to inplenment a new program or provide a higher 1level of
service in an existing prsgram wthin the neaning of section 6,

article XIIIB of the California Constitution and Governnment Code

section 175147?
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BACKGROUND AND FINDINGS OF FACT

The test claim was filed with the Commission on Decenber 1, 1993,

by the San Diego Unified School District.

The elements for filing a test claim, as specified in section 1183

of Title 2 of the California Code of Regulations, were satisfied.

Chapter 781/92 added Education Code section 47605 as follows:

"(a) A petition for the establishment of a charter school
within any school district may be circulated by any one
or more PErsons seeking to establish the charter school.
After the petition has been signed by nat less than 10
percent of the teachers currently employed by the school
district, or by not less that 50 percent of the teachers
currently employed at one school of the district, it may
be submitted to the governing board of the school

district for review.

"(b) No later than 30 days after receiving a petition, in
accordance with subdivision (a) , the governing board of
the school district shall hold a public hearing on the
provisions of the charter, at which time the board shall
consider the level of employee and parental support for
the petition. Following review of the petition and the
public hearing, the governing board shall either grant or
deny the charter within 60 days of receipt of the
petition, provided, however, that the date may be
extended by an additional 30 days if both parties agree
to the extension. A school district governing board may
grant a charter for the operation of a school under this
part if it determines that the petition contains the
number of signatures required by subdivision (a), a
statement of each of the conditions described in
subdivision (d) , and descriptions of all of the

following:

"(1) A description of the educational program of the
school, designed, among other things, to identify those
whom the school is attempting to educate, what it neans
to be an ‘'educated person' in the 21st century, and how
learning best occurs. The goals identified in that
program shall include the objective of enabling pupils to
become self-motivated, competent, and lifelong learners.

/!



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

//
/1l

3

"(2) The neasurable pupil outcomes identified for use by
the charter school. 'Pupil outcones, ' for purposes of
this part, means the extent to which all pupils of the
school deronstrate that they have attained the skills,
knowl edge, and attitudes specified as goals in the

school's educational program.

m(3) The nmethod by which pupil progress in neeting those
pupil. outcomes is to be neasured.

"(4) The governance structure of the school, including,
but not linmted to, the process to be followed by the

school to ensure parental involvenent.

"(5) The qualifications to be met by individuals to be
enmpl oyed by the school

"(6) The procedures that the school wll follgw to ensure
the health and safety of pupils and staff. €se proce-

dures shall include the requirenent that each_ enpl oyee of
t he school furnish the school with a crimnal record

summary as described in Section 44237

w(7) The neans by which the school will achieve a racial

and ethnic bal ance anong itscFupiIs_that is reflective of
the general population residing within the territoria
jurisdiction of the school district to which the charter

petition is submtted.
n(g) Admssion requirenents, if applicable.

w(9) The manner in which an annual audit of the financial
and programmatic operations of the school is to be

conduct ed.

"(10? The procedures by which pupils can be suspended or
expel | ed.

w(11) The manner by which staff menbers of the charter
schools wi |l be covered by the State Teachers' Retirenment
System the Public Enployees' Retirenment System or

federal social security.

w(12) The public school attendance alternatives for
pupils residing within the school district who choose not
to attend charter schools.

"(13) A description of the rights of any enployee of the
school district upon leaving the enploynment of the school
district to work in a charter school, and of any rights
of return to the school district after enploynent at a

charter school.
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"(c) Charter schools shall nmeet the statew de performance
standards and conduct the pupil assessnments required
pursuant to Section 60602.5.

"(d) In addition to any other requirement inposed under
this part, a. charter school shall be nonsectarian in its
programs, adm ssion policies, en‘ﬁl oyment practices, and
al | "other operations, shall not charge tuition, and shall
not discrimnate -against any pupil on the basis of
ethnicity, national origin, = gender, or disability,
Adm ssion to a charter school shall not be determ ned
according to the place of residence of 'the pupil, or of
his or her parent or guardian, within this state, except
that any existing public school converting partially or
entirely to a charter school under this part shall adopt
and maintain a policy giving adm ssion preference to
pupils who reside within the former attendance area of

that public school.

"(e) No governing board of a school district shall
require any enployee of the school district to be

employed in a charter school,

"(f) No governing board of a school district shall
require any pupil enrolled in the school district to
attend a charter school.

"(g) The governing board may require that the petitioner
or petitioners provide information regarding the proposed
operation and potential effects of the school, including,
but not limted to, ,the facilities to be utilized by the
school, the manner in which admnistrative services of
the school are to be provided, and potential civil
liability effects upon the school and upon the school

district.

"(h) In reviewing petitions for the establishnent of
charter schools within the school district, the school
district governing board shall give preference to
petitions that denonstrate the capability to provide
conprehensive |earning experiences to pupils identified
by the petitioner or petitioners as academcally |ow
achieving pursuant to the standards established by the
State Departnent of Education under Section 54032.

"(i) Upon the approval of the petition by the governing
board of the school district, the petitioner or
petitioners shall provide witten notice of that
approval, including a copy of the petition, to the State
Board of Education.

"(3) (1) If the governing board of the school district
denies a charter, the county superintendent of schools,
at the request of the petitioner or petitioners, shall
sel ect and convene a review panel to review the action of
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the governing board, The review panel shall consist of
three governing board nembers from other school districts
in the county and three teachers from other school
districts in the county unless only one school district
Is located in the county, in which case the panel menbers
shal |l be selected from school districts in adjoining

counties.

"(2) If the review panel determnes that the governing
board failed to appropriately consider the charter
request, or acted in an arbitrary manner in denying the
request, the review panel shall request the governing
board to reconsider the charter request. In the case of
a tie vote of the panel, the county superintendent of

school s shall vote to break the tie.

"(3) If, upon reconsideration, the governing board denies
a charter, the county board of education, at the request
of the petitioner or petitioners, shall hold a public
hearing 1n the manner described in subdivision (b) and,
accordingly, nmay grant a charter. A charter school for
which a charter is granted by a county board of education

pursuant to this para?raph shall qualify fully as a
charter school for all. tunding and other purposes of the

part."
The commission observed that Education Code section 47605 does not

contain a requirenent for school districts or county boards of
education to plan and prepare procedures for inplenmentation of the
Charter Schools Act of 1992 prior to the receipt by the school

district or county board of education of a charter school petition

The Conmi ssion found that the State Board of Education and the
california Departnent of Education have distributed advisory
bulletins to school districts and county boards of education, and
that these bulletins provide a framework to school districts which

will enable themto respond to a charter petition in a tinely

manner .

The Commi SSion observed that Education Code section 47605 does not

28

contain a requirenent for school districts or county boards of
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education to dissemnate information regarding charter school

programs to staff, students, parents, and the comunity.

The Csmm ssion noted that Education Code Section 47615 requires the
State Board of Education to distribute information announcing the
availability of the charter school process to each school district,
county office of education, and public postsecondary educational

institution, and, through press releases, to each nmjor newspaper

in the state.

The Conm ssion noted that, in many cases, questions will be
directed to the school district or county board of education as the

| ocal point of contact with the charter school petition process.

Further, the Commission found that responding to direct inquiries

fromthe public for information regarding charter schools, although

limted in scope, is an inplicit requirenent.

The Conmm ssion observed that Education Code section 47605,
subdivision (b), established requirenments for school districts to
conduct a public hearing within thirty days of receipt of a

petition to determne community support for the petition.

The Conm ssion observed that Education Code section 47605,

ssubdi vision (b), established requirenents for school districts to
grant or deny the petition within sixty days 0f receipt, subject to

a thirty-day extension upon agreement of the parties.

//
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7
The Commission observed that Education Code section 47605,
subdivision (j) , established requirements for school districts to
respond to the request of the review panel selected and convened by

the county superintendent of schools, pursuant to an appeal of any

petition denied by the district.

The Comm ssion found that, while section 47605 phrases this as a
request., it is clear that a school district cannot sinply ignore
such a request from the review panel..

The commission further found, since the school district nust

respond, this request for reconsideration is an integral part of

the appeals process established by Education Code section 47605,

subdivision (3J).

The Commission recognized that Education Code section 47605
established requirenents far county boards of education to hear a
petition followi ng a denial on reconsideration by the governing
board of a school district, to conduct a public hearing wthin
thirty days of receipt of a petition to determne community support
for the petition, when the petition has been denied by the school
district, and to grant or deny the petition wthinsixty days of
receipt, subject to a thirty-day extension upon agreenent of the

parties, when the petition has been denied by the school district.

The Camm ssion found that the activities required in Education Code

section 47605 were not required under prior law.

/7
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Chapter 781/92 added Education Code section 47607 as follows:

"(a) A charter may be granted pursuant to Sections 47605
and 47606 for a period not to exceed five years. A
charter granted by a school district governing board or
county board of education may be granted one or nore
subsequent renewals by that entity. Each renewal shall
be for a period not to exceed five years. A material
revision of the provisions of a charter petition nay be
made only with the approval of the authority that granted

the charter.

"(b)y A charter may be revoked by the authority that gran-
ted the charter under this chapter if the authority finds
that the charter school did any of the follow ng:

m(1) Commtted a material violation of any of the
conditions, standards, or procedures set forth in the

charter petition.

"(2) Failed to meet or pursue any of the pupil outcones
identified in the charter petition.

"(3) Failed to neet generally accepted accounting
standards of fiscal managenent.

"(4) Violated any provision of |aw.

The Conmission observed that Education Code section 47607
established requirenents for school districts or county boards of
education to nonitor the charter school performance to determne if

it has achieved its goals and objectives.

fhe Comm ssion noted that Education Code section 47667 authorizes
che authority that granted the charter (i.e., school districts or

sounty boards of education) to determne if the charter school is

sr iS not in conpliance Wwth Education Code section 47607,

subdivision (b).

The Comm ssion recognized that Education Code section 47607,

srubdivision (b), lists four grounds on which the charter granting
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authority may revoke the charter, The authority that granted the
charter cannot know if any of these grounds applies without in some

way nonitoring what is going on at the charter school.

Further, the Commssion noted that Education Code section 47610
requires that a charter school comply with all of the provisions

set forth in its charter petition.

Therefore, the Commssion found that nonitoring by the granting

authority is inplicit in Education Code section 47607, which
permts revocation of the charter for specified actions or

om ssions on the part of the charter school.

The Conmmission observed that FEducation Code section 47607
established requirements for school districts or county boards of

education to deci de upon requests for revision or extension of

approved charters.

The Comm ssion found that school districts or county boards of
education will engage in renewal activities only if they have
previously granted a charter in response to a petition for the

establishnment of a charter school.

The Conmission further noted that, while there is no express
statutory requirenent that a petition be granted if specified
criteria are met, governing boards of school districts or county

boards of education |lack unfettered discretion to deny charter

school petitions which neet or exceed all of the '"criteria set forth
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in Education Code section 47605 for such a petition, wthout

| eavi ng thensel ves open to charges of acting in an arbitrary manner

in denying the request.

mThe Conm ssi on observed that, while Education code section 47607,

subdivision (a) , does not lay out an explicit renewal. process, it
requires Jay its language that the renewal process, as well as the
material revision process, take place. It is clear that the
granting authority is not required to automatically grant renewal
or material revision, and that the charter school nust request that
Its charter be renewed or materially revised. Even SO the
granting authority has no choice but to entertain requests for
renewal or material revision of a charter.

The Commission found that, since granting authorities cannot refuse
to receive a petition for the establishment of a charter school,
and lack unfettered discretion to deny charter school petitions,

they also cannot refuse to receive a request for renewal or

material revision of the charter,

The Conmission found that the activities required in Education Code

section 47607 were not required under prior |aw

APPLICABLE LAW RELEVANT TO THE DETERMINATION

Governnent Code section 17500 and following, and section G,

article XIlIIB of the California Constitution and related case | aw.



10
11
12
13
14
15
16
17
18
19

20
21
22
23

24

25
26

27
28

11
CONCLUSION

The Conmi ssion determnes that it has the authority to decide this

claim under the provisions of CGovernnment Code sections 17500

and 17551, subdivision (a).

The Comm ssion concl udes that the provisions of Education Code
section 47605, of Chapter 781/92, do not inpose a new program or
hi gher level of service in an existing program wthin the neaning

of section 6 of article xrxriB of the California Constitution and

Gover nnent Code section 17514 by requiring school districts or
county boards of education to plan and prepare procedures for
i npl enentation of the Charter Schools Act of 1992 or to dissemnate

information regarding charter schools to staff, students, parents,

and the comunity.

The commission concl udes that the provisions of Education Code
section 47605, of Chapter 781792, do inpose a new program or higher
level of service in an existing program w thin the neaning of
section 6 of article XIIIB of the california Constitution and
Gover nnent Code section 17514 by requiring school districts to
respond to requests from the public for information on the charter
school program conduct a public hearing within thirty days of
receipt of a petition to determne comunity support for the
petition; grant or deny the petition within sixty days of receipt,
subject to a thirty-day extension upon agreement of the parties;
provide persons to take part in a review panel to review the

deci sion of the governing board of the school district and, if
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necessary, request the governing board of the school district to
reconsider the charter request; and, respond to any request of the
review panel selected and convened by the county superintendent of

school s pursuant to an appeal of any petition denied by the school

district.

The Comm ssion concludes that the provisions of Education Code
section 47605 of Chapter 781,92, do inmpose a new program or higher
level of service in an existing program w thin the neaning of
section 6 of article x11IB Oof the california Constitution and
Government  Csde section 17514 by requiring county boards of
education to select and convene a review panel to review the
t he governing board of the school district and, if

decision of
request the governing board of the school district to

necessary,
reconsider the charter request; hear a petition following a denial
on reconsideration by the governing boara of a school district;
conduct a public hearing within thirty days of receipt of a
petitian to determ ne community Support for the petition; and,
grant ar deny the petition within sixty days of receipt, subject to
a thirty-day extension upon agreement of the parties.

The Comm ssion concludes that the provisions of Education Code
section 47607, ot Chapter 781/92, do inpose a new program or higher
| evel of service in an existing programw thin the neani ng of
section 6 of article XIIIB of the California Constitution and
Gover nment Code section 17514 by requiring school districts to

monitor the performance of charter schools for which they have

granted charters to determine if they have achieved their goals and
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objectives and to evaluate and decide upon requests for revision or

extension of approved charters,

The Comm ssion concl udes that the provisions of Education Code
section 47607, of Chapter 781/92, do inpose a new program or higher
| evel of service in an existing programw thin the meaning of
section 6 of article x111B of the California Constitution and
Governnent Code section 17514 by requiring county boards of
education to nonitor the performance of charter schools for which
they have granted charters to determne if they have achieved their
goals and objectives and to evaluate and decide upon requests for

revision or extension of approved charters,

Accordingly, costs incurred related to the aforementioned
rei nbursable state nmandated prograns contained in Education Code
sections 47605 and 47607, are costs mandated by the state and are
subject to reinbursement wthin the neaning of section 6,
article XlIls of the California Constitution, Therefore, the
claimant is directed to submt parameters and guidelines, pursuant
to CGovernnment Code section 17557 and Title 2, California Code of

Regul at i ons, section 1183.1, to the Comission for its

consi derati on.

The foregoing conclusions pertaining to the requirenments contained

in Education Code sections 47685 and 47607, are subject to the

£f01low ng conditions:

The determnation of a reinbursable state mandated
p_roPram does not mean that all ‘increased costs clained
W ll be reinbursed, Reinbursement, if any, is subject to
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Comm ssi on approval of paraneters and guidelines for
rei mbursement of the nmandated program; approval of a
statew de  cost estimate; a specific | egi sl ative
appropriation for such purpose; a timely-filed claim for
rei nbursenent; and subsequent review of the claim by the
State Controller's Ofice,



