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BEFORE THE
COMM SSION ON STATE MANDATES
STATE OF. CALIFORNIA

Claim of:
No. CSM 4393

Governnment  Code

Section 27491.41

Chapter 955, Statutes of 1989
Protocol s Devel oped by the
Departnent of Health Services
Sudden Infant Death Syndrone

County of Shasta

Cl ai mant

DECI SI ON

|, ROBERT W EICH, declare:
I am the Executive Director of the Conmission on State Mandates.
In ny capacity as Executive Director, | am the custodian of the

records of the Comm ssion on State Mandates.

Attached is a true and correct copy of the Proposed Statenent
of Decision that was adopted by the Commission on State
Mandates on August 22, 1991, as its Decision in the

above-entitled natter.

| declare under penalty of perjury under the laws of the State

of California that the foregoing is true and correct. Execut ed

on August 26, 1991, at Sacramento, Califm/&/

ROBERT W El CH
WP2333A(11)




1 BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNI A

2
3
|
5 siIClaim of : }
»; No. CSM 4393
6! County of Shasta ) Gover nment _ Code
I ) Section 27491.41
71 Claimant ) Chapter 955, Statutes of 1989
! ) Protocol s Devel oped by the
8 ) Department of Health "Services
i ) Sudden |Infant Death Syndromne
9| )
10
11 {‘ PROPOSED STATEMENT OF DECI SI ON
|
12|
lS,{This claim was heard by the Conmssion on State Mandates
14 (Commission) on July 25, 1991, in Sacramento, California,
15 during a regularly scheduled hearing.
16
17 |Mr. Raymond Tickner, Auditor/Controller, and Dr. Joseph T.

18 g,Tripoli, Medi cal Examiner, both of County of Shasta, and

1
19 |Dr. Boyd Stephens, Medical Examiner, City and County of San
20§§Francisco, appeared on behalf of County of Shasta. M. H. R
o1 (Harvey and Ms. Stephanie Gilmore appeared on behal f of the

29 P:;Department of Health Services. M. Janes Apps appeared on

gbehal f of the Department of Finance.

24

o5 Evidence both oral and docunentary having been introduced, the
26 matter submtted, and vote taken, the Commi ssion finds:
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1 | SSUES

2
3 Do the provisions of Government Code section 27491.41, as added

4 'py Chapter 955, Statutes of 1989, (Chapter 955/89), require

5. counties t0 inplenent a new program or a higher |evel of
6jservice in an existing program within the meaning of Government

7§§‘Cc>de section 17514 and section 6, article XIIIB of the
8 /California Constitution?

i
9|

Lfl

10 'Do the provisions of standardized protocols, developed by the
“

ll"‘Department of Health Services for all coroners to follow when

1

i
z'conductmg the autopsies required pursuant to Government Code

lSMsectlon 27491.41, as added by Chapter 955/89, constitute

14 | executive orders which inpose a new program or a higher |evel

15‘01‘ service in an existing program upon counties within the

1
1
1

19
!

20 |provisions of section 6 of article XIIIB?
|

6 |imeaning of Governnent Code section 17514 and section 6,

7larticle XPIIB of the California Constitution?

8
9iIf so, are counties entitled to reinmbursement under the

|
J

21 |
22 FINDINGS_OF FACT

23

2
2

i
il
I

4 The test claimwas filed with the Conm ssion on January 28,

5 1991, by the County of Shasta,

2 //

2
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1 The elenments for filing a test claim as specified in

2 section 1183 of Title 2 of the California Code of Regulations,

3 were Satisfied.
f

4|
5fiThe claimant alleged that Covernment Code section 27491.41, as

6 ladded by Chapter 955/89, together with the provisions of the

7551990 Departnment of Health Services (DHS) Necropsy Protocol
!

8§§impose reinbursable state mandated requirenents regarding

|

g autopsies for "any sudden and unexpected" i nfant deat hs.

10
11 [The Department of Finance (por) concluded that this claim does

lgg}constitute a reinbursable state mandated program
13

14 |DHS agreed that the sips program specified in Government Code

15[ section 27491.41 of Chapter 955,89, together with the DHS
in a reinbursable state mandated program

16 | /protocols, result

17

18!'The Conmission read the provisions of Government Code

19 Esection 27491. 41, Chapter 955/89, and observed t hat

o0 |[section 27491.41 specifically directs the coroner to perform an
'autopsy in any case of sudden, unexpected infant death and
procedures for that autopsy, including standards for

21
22 defines
23 the retention and availability of evidence.

24
a5 The Commission found that prior

‘Code section 27491.41, Governnent Code section 27491, as added

to the enactnment of Governnent

26

op by Chapter 2091, Statutes of 1961, set forth several
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inquiry and deternmination by the coroner. |p addition, the

Conmi ssion noted that in 1974, the Legislature amended

section 27491 in Chapter 1259, Statutes of 1974, by adding

"where the suspected cause of death is sudden infant death

syndrone [sIDs]" to the list of classifications requiring such

i nquiry.

Further, the Commi ssion found that pursuant to Government Code
section 27491.4, as amended by Chapter 453, Statutes of 1974

(Chapter 453/74), the coroner had an affirmative duty to
perform autopsies in cases unless the parents objected and the

infant's physician certified the death as SIDS

The Commi ssion observed that the |anguage of Government Code

section 27491.4, Chapter 453/74, was substantially retained in
Government Code section 27491.4 of Chapter 766, Statutes

of 1979, and that the two added paragraphs at the end of

Government Code section 27491.4 were not integral to the test

claim

The Commi ssion noted that its findings regarding the duties of
a coroner under prior law are consistent with Attorney
General's Qpinion No. CV 75-9. |n that opinion the Attorney
General concluded that pursuant to Government Code

7/

//
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1 section 27491.4, Chapter 453/74, the coroner had an affirmative
2 duty to performautopsies in SIDS cases, unless the parents
3 objected and the infant's physician certified the death as

4| SIDS. (58 ops.Atty.Gen. 563 (1975))

6! The Commi ssion found that new Covernnent Code section 27491.41,
! of Chapter 955/89, increases the coroner's duties by requiring,
€| within 24 hours, or as soon thereafter as feasible, the

¢ | performance of an autopsy "in any case where an infant [under

1¢ age one] has died suddenly and unexpectedly."

Regarding the provisions of the 1990 DHS Necropsy Protocol the
13| Commission found that this Protocol was issued pursuant to
14|| Government Code section 27491.41 which authorizes DHS to

15|| establish standardized protocols for performng autopsies.

17| Mreover, although the claimant specified the 1990 DHS Necropsy
18| Protocol in its test claim the Conmssion noted that the

19| language of subdivisions (d), (e), and (f) of Governnment Code
20|| section 27491.41 is general in nature and pertains to any

21 | autopsy protocol established by DHS.

23 The Commission further found that such protocols are an

24 executive order as defined in Governnent Code section 17516.

25
2% //
I
i
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The Conm ssion noted that the 1990 DHS Necropsy Protocol is to
be used in all cases where an infant has died suddenly and

unexpectedly, whether SIDS is apparent or not.

Further, the Conm ssion found that the protocol standardizes
the conduct of autopsies including: requirements for specific
data, criteria for ascertaining cause of death based on the
autopsy, examnations and their recording and retention, tissue
sanpling, specifications for mcroscopic sections, toxicology
speci mens, mcrobiology specinmens, scene investigations,

phot ographs, radi ographs, and trace evidence, and reference to

guidelines for suspected sexual abuse cases.

The Commission found that prior to enactnment of Governnent Code
section 27491.41, Chapter 955/89, there were no witten uniform
standards for autopsies where the suspected cause of death was
SIDS; instead coroners each followed the standards of practice
in their county. The Conmission acknow edged that the degree
of examnation for an autopsy was discretionary and neither the

nature, nor the extent of the examnation was statutorily or

admnistratively defined.

The Conmi ssion observed that there can be no exact statenment of
the conponents and procedures of an autopsy for an infant in
California prior to inplementation of Government Code

section 27491.41, Chapter 955/89, and thus found that the prior
| evel of service mandated upon county coroners was undefined.
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APPLI CABLE LAW RELEVANT TO THE DETERMINATION
2 OF A REIMBURSABLE STATE MANDATED PROGRAM

£ ‘Government Code section 17500 states, in pertinent part:

‘|

", . . . The Legislature finds and declares

that the failure of the existing process to

€ adequately and consistently resolve the

conpl ex legal questions involved in the

determnation of state-mandated costs has

led to an increasing reliance by |oca

10 agencies and school districts on the
judiciary and, therefore, in order to

11 relieve unnecessary congestion of the

judicial system it is necessary to create a

mechani sm which is capable of rendering

-

[ ial

12 mniLen 1 L€ .
sound quasi-judicial decisions and providing

13 an effective means of resolving disputes
over the existence of state-nandated | ocal

14 progr ans.

15 "It is the intent of the Legislature in
enacting this part to provide for the

16 impl ementation of Section 6 of Article
X11r B of the California Constitution and to

consolidate the procedures for reinbursenent

17 Br .
of statutes specified in the Revenue and

18 Taxation Code with those identified in the
Constitution. Further, the Legislature

19 intends that the Commssion on State
Mandates, as a quasi-judicial body, wll act

20 in a deliberative manner in accordance wth
the requirements of Section 6 of Article
21 XI1I B of the California constitution.”

Government Code section 17514 provides

23 "/costs nandated by the state' neans any
increased costs which a local agency or

24 school district is required to incur after
July 1, 1980, as a result of an¥ statute

25 enacted on or after January 1, 1975, or any

, executive order inplenenting any statute

26 enacted on or after Januarx_l, 1975, which

’ mandates a new program or higher |evel of

27 //

22

1)
f

GOU RT PAPER
STATE OF CALIFORNIA
STD 11 3 (REV 8.72)

85 34769




-8-

1 service of an existing program within the
meani ng of Section 6 of Article X Il B of

y) the California Constitution @

3 Government Code section 17515 provides:

4| "rcounty’ nmeans any chartered or general [|aw
county.  'County' ‘includes a city and

5 county?

6 (Government Code section 17516 states, in pertinent part:
i

"' Executive order' means any order, plan,
requirenent, rule, or regulation issued by
any of the follow ng:

7
i
il

!

il
8/
i

!

9 "(a) The CGovernor. o _
| "(b) Any officer or official serving at the
pl easure of the Governor.

10 I
"(c) Any agency, departnent, board, or
11} commssion of state governnent.
|
12 "' Executive order s does not include any
order, plan, requirenment, rule, or
13 | regulation issued by the State \Water
! Resources Control Board or by any regional
14 water quality control board pursuant to
Division 7 gcomnenm ng with Section 13000)
151 of the Water Code. . . .
16 iGovernment Code section 17518 provides:
"/Tocal agency’ neans any city, county, special
171 district, authority, or other political subdivision of
18 t he state."
|
19 [Government Code section 17551, subdi vi sion (a), provides:
|
20; "The conmission, pursuant to the provisions
of this chapter, shall hear and decide upon
21 | a claim b?/ a local agency or school district
that the [ocal agency or school district is
29 1 entitled to be reinbursed by the state for
I costs mandated by the state as required by
23 | Section e of Article X1l B of the
California Constitution. @@
24

o5 CGovernnent Code section 17552 reads:

26 | "This chapter shall provide the sole and
| exclusive procedure by which a local agency

27 //
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Gover nnent

Section 6,
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e A

or school district may claim reinbursenment
for costs nmandated by the state as required
by Section 6 of Article XIII B of the
California Constitution.™

Code section 17557 provides, in pertinent part:

"If the commission determines there are
costs nmandated by the state pursuant to
Section 17555, it shall determne the anount
to be subvened to |ocal agencies and school
districts for reinbursement. In so doing it
shal | adopt paraneters and guidelines for
rei nbursenent of any clains relating to the
statute or executive order. —

Code section 3.7561, subdivision (a), provides:

"The state shall reinburse each |ocal agency
and school district for all 'costs mandated
by the state," as defined in Section 17514."

article XIIIB of the California Constitution reads:

\Wienever the Legislature or any state
agency nmandates a new program or higher

| evel of service on any |ocal governnent,
the state shall provide a subvention of
funds to reinmburse such local government for
the costs of such program or increased |evel
of service, except that the Legislature nay,
but need not, provide such subvention of
funds for the Followi ng mandates:

"(a) Legi sl ative mandates requested by the
| ocal agency affected; .

"(b) Le%l slation defining a new crime or
changing an existing definition of a
crime; or

"(c) Legislative nandates enacted prior to
January 1, 1975, or executive orders
or regulations initially inplementing
| egislation enacted prior to
January 1, 1975."
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CONCLUSI ON

The Conmi ssion determnes that it has the authority to decide
this claim under the provisions of Covernment Code

sections 17500 and 17551, subdivision (a).

The Conmmission concludes that the provisions of Governnent Code
section 27491.41, as added by Chapter 9s5/89, and the 1990 DHS
Necropsy Protocol, as an executive order, do inpose a new
program or higher level of service upon counties within the
meani ng of Government Code section 17514 and section 6,

article X1I1B of the California Constitution.

The Conm ssion further concludes that wth respect to any
future DHS standardized protocols pursuant to Governnent Code
section 27491.41, Chapter 955/89, that such protocols should be
included within the aforenentioned reinbursable state nandated
program provided however, that such protocols would be
reflected in proposed anendnents to the parameters and

guidelines subject to Conm ssion approval.

Accordingly, such costs related to CGovernment Code
section 27491.41, Chapter 955/89, and the 1990 DHS Necropsy
Protocol, are costs mandated by the state and are subject to

rei moursement within the neaning of section 6, article X IIB of

//
//



1 the California Constitution. Therefore, the claimant is
2 directed to submt paraneters and guidelines, pursuant to
3. CGovernnent Code section 17557 and Title 2, californiaCode of

4?" Regul ations, section 1183.1, to the Conmission for its

5! consideration,

71 The foregoing determnation pertaining to the performance of

autopsies is subject to the follow ng conditions:

8!

91

1( The determnation of a reinbursable state

1] mandat ed program does not mean that all increased
12 costs claimed will be reinbursed. Reinbursenent,
13 if any, is subject to Conm ssion approval of

14 paraneters and guidelines for reinbursenent of

15 the mandated program approval of a statew de

16 cost estimate; a specific legislative

17 appropriation for such purpose; a timely-filed
18 claim for reinbursenent; and subsequent review of
19 the claim by the State Controller's Ofice.

20

21 If the statewide cost estimate for this mandate
22 does not exceed one nmllion dollars ($1,000,000)
23 during the first twelve (12) nonth period

24 followng the operative date of the mandate, the
25 Comm ssion shall certify such estimated anount to
26 the State Controller's Ofice, and the State

21 //
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1 Controller shall receive, review, and pay claims
from the State Mandates Cl ains Fund asclaims are

3 recei ved. (CGovernnment Code section 17610.)

(<))

10
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