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BEFORE THE 

COI\/IMISSIOIV 01V STATE MANDATES 

STATE OF CALIFORNIA 

IhT RE TEST CLAIM: Case No.: 03-TC-l l 

Permanent Absent Voters 11 

Statutes 1994, Chapter 920; Statutes 1996, 
Chapter 724; Statutes 2001, Chapter 918; 
Statutes 200 1, Chapter 922; Statutes 2002, 
Chapter 664; Statutes 2003, Chapter 347; 

Elections Code Sections 3 100, 3 10 1, 3 103, 3 104, 
3106,3108,3110,3200,3201,3202,3203, 
3204,3205, and 3206; 

CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CI-IAPTER 2.5, ARTICLE 7 

PROPOSED STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; CALIFORNIA 

(Adopted on July 28,2006) 

Filed on September 26, 2003, and ainended 011 

January 27, 2004, by County of Sacramento, 
Claimant. 

PROPOSED STATEMENT OF DECISION 
The Cominission on State Mandates ("Commission") heard and decided this test claim during a 
regularly scheduled hearing on July 28,2006. Panlela Stone of Maximus, and Alice Jarboe, 
Assistant Registrar of Voters, appeared 011 behalf of claimant, County of Sacramento. 
Susan Geanacou appeared on behalf of the Departlnent of Finance. 

The law applicable to the Commission's determination of a reinlbursable state-mandated 
program is article XI11 B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve this test claim at the hearing by a 
vote of 7-0. 

Summary of Findings 

Claimant, County of Sacramento, filed this test claim 011 Septeinber 26, 2003, and an amendment 
on January 27, 2004, "to reflect changes in the election law pertaining to Permanent Absent 
Voters since the first test clailn was filed." The Conlinission previously determined Elections 
Code sections 1450 through 1456 imposed a reimbursable state-mandated program in an earlier 
test claim Pernzancizt Absent Voters (CSM-4358) decision, effective September 21, 1989. Prior 
to the enactment of the current test clainl legislation, Electioils Code sections 1450 through 1456 
provided that oilly voters with specified disabilities could apply for perinanent absent voter 
status. 
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Statutes 1994, chapter 920 reorganized the entire Elections Code, including the repeal of 
Elections Code sections 1450 tlriough 1456. and reenactinent of those provisions as Elections 
Code sections 3200 through 3206. The other statutes claiined in Perrizanent Absent Voters 11, 
further amended the Elections Code, including substantive changes in 2001 allowing all 
registered voters to apply for perinanent absent voter status, rather than limiting eligibility to 
those voters with specific disabilities or conditions, as was the case under prior law. 

The Commission concludes that Elections Code sections 3201 and 3203, subdivision (b)(2) 
mandates a new prograin or higher level of service 011 counties within the meaning of article XI11 
B, section 6 of the California Constitution, and iinpose costs mandated by the state pursuant to 
Government Code section 175 14, for the following specific new activities: 

County elections officials shall inalte an application for permanent absent voter status 
available to any voter. (Elec. Code, 5 3201, as amended by Stats. 2001, ch. 922, Stats. 
2002, ch. 664, and Stats. 2003, cl1. 347.) 

The above activity replaces the activity in Pcr~nanent Ahsent Votcrs I which was limited to those 
voters who provided evidence of certain physical disabilities. 

Include in all absentee ballot mailings to the voter an explanation of the absentee voting 
procedure and an explanation of Elections Code section 3206. (Elec. Code, 5 3203, subd. 
(b)(2), as amended by Stats. 200 1, ch. 922.) 

The Comn~ission concludes that Elections Code sections 3200, 3202, 3203, subdivisions (a) and 
(b)(l) and (b)(3), 3204, 3205, subdivision (a) and 3206, as renuinbered and reenacted by Statutes 
1994, chapter 920 do not mandate new reiinbursable state-mandated prograins within the 
ineaning of article XI11 B, section 6, and Govenlment Code section 175 14, but remain a part of 
the Permanent Absenl Jibtcr program, as it now exists. Any references to former Elections Code 
sections 1450, 1452, 1454. 1455 and 1456 in the Pernzanent Absent Voters I parameters and 
guidelines should be designated by their new niuil~bers when the parameters and guidelines are 
amended. 

In addition, the Coinn~ission coi~cludes that Statutes 2003, chapter 347, as it amended Elections 
Code sections 3 100, 3 101 and 3 103, does not inaildate a new prograin or l~ ig l~e r  level of service. 

BACKGROUND 
Prior to the enactinent of the test claiin legislation, Elections Code sections 1450 through 1456 
provided that only voters wit11 specified disabilities could apply for permanent absent voter 
status. The Coinmissioi~ previously determined these sections to constitute a reimbursable state- 
mandated prograin in the test claiin Pernzuncnt Absent Voters (CSM-4358) [hereafter Permanent 
Absent Voters 4. 
In the Permanen/ Absent Volers I Statenlent of Decision, effective September 21, 1989, the 
Con~mission concluded 

that sections 1450 tlrough 1456, as added by Chapter 1422182, require counties to 
impleinent a new program because the county clerk must now: (1) establish and 
maintain a list of perinanent absent voters who provide evidence of pl~ysical 
disability, (2) inail absent voter ballots to such voters for each election in which 
they are eligible to vote, and (3) delete lrom the perinanent absent voter list any 
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person who fails to return an executed absent voter ballot for any statewide direct 
priinary or general election. 

Furthermore, the Coillinission directs staff and the involved parties to consider 
any offsetting savings during the development of the parameters and guidelines. 

Thus, the Cominission deterilliiled that prior to the operation of Statutes 1982, chapter 1422, 
there was no permanent absent voters program. Statutes 1994, chapter 920 reorganized the entire 
Elections Code, including the repeal of Electioils Code sections 1450 through 1456, and 
reenactment of those provisions as Electioils Code sections 3200 through 3206. The other 
statutes claimed in Pernlanerzt Absent Vo/er,v 11, further ainended the Elections Code, making 
both technical changes in wording, as well as substailtive changes. The substantive changes 
made in 2001 allow all registered voters to apply for perinaileilt absent voter status, rather than 
limiting eligibility to those voters with specific disabilities or conditions, as was the case under 
prior law. 

Claimant's Position 

Claimant, Couilty of Sacramento, filed this test clainl on Septeiilber 26, 2003, and an amendment 
on January 27, 2004,' "to reflect changes in the election law pertaining to Permanent Absent 
Voters since the first test claiiil was filed." Claimant contends that Elections Code sections 
3 100, 3 10 1 ,2 3 103, 3 104, 3 106, 3 108, 3 1 10, and 3200 through 3206 constit~~tes a reimbursable 
state-mandated program. Following are sollie of tlie reiinbursable activities asserted by the 
claimant: 

Providing perinanent absent ballot applications. 

Receiving and processing permanent absent ballot applications. 

Sendiilg a copy of the list of all voters who qualify as permanent absent voters to city or 
district elections officials. 

Preparing, printing, and sending sainple ballots. 

Providing the perillanelit absent voter roll to city and district election officials. 

Making the roll available for public inspection. 

Maiiltainiiig the roll, including purging voters fi-om the permaiient absent voter list, when 
the voter fails to vote in any statewide direct primary or general election, and reinstating a 
voter's name on the roll ~ ~ p o n  the voter's request. 

Paying for increased postage of mailing out ballots to a larger perinaiient absent voter 
roll. 

Claimant also requests that the parameters and guidelines for P~er~~anen t  Absent Voters I be 
amended to include the findiiigs for the preseilt test claim. 

Potential reimbursement period for this claim begins no earlier than July 1, 2002. (Gov. Code, 
5 17557, subd. (c).) 

Page 5 of the Ainended Test Claiin Filing actually names section "3 121 ," but as the rest of the 
numbers are in sequence, this is presumed to be a typographical error. 
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In a response to Department of Finance's December 2003 coininents on the test claim filing, 
claimant further alleges activities for: dealing with additional provisional voters "who have 
permanent absent voter status, . . . but appear to vote in person;" answering additional phone calls 
at election time from voters who "forget they are on the permanent absentee voter roll;" and 
comparing the signature on absentee ballots with those on file, "to malte sure that it was the voter 
who completed and signed the absentee ballot." 

No comments were received on the draft staU ailalysis from the claiinailt or interested parties. 

Department of Finance's Position 

DOF filed comments on December 4, 2003, and May 27, 2004, addressing the allegations stated 
in the test claim and subsequeilt ainendment. DOF ultiinately concluded that the test claim 
statutes "expanded the scope of the perinailent absent voter prograin to include all voters," which 
"could represent a higher level of service.. ." 
No comments were received on the draft staff ailalysis from DOF or any other state agencies. 

COMMISSION FINDINGS 
The courts have found that article XIII B, section 6, of the California ~onst i tu t ion~ recognizes 
the state constitutional restrictions on the powers of local goverilineilt to tax and spend.4 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governnlental functions to local agencies, which are 'ill equipped' to assume increased financial 
respoilsibilities because of the taxing and spending limitations that articles XI11 A and XI11 B 
impose.'" A test claiiu statute or executive order may iinpose a reimbursable state-mandated 
program if it orders or cominailds a local agency or school district to engage in an activity or 
task.6 In addition, the required activity or taslt inust be new, constituting a "new program," or it 
must create a "higher level of service" over the previously required level of ~ e r v i c e . ~  

The courts have defined a "program" subject to article XI11 B, section 6, of the California 
Constitution, as one that carries out the goverilinental function of providing public services, or a 

Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state 
agency mandates a new program or higher level of service on ally local government, the state 
shall provide a subvention of f ~ ~ i l d s  to reimburse that local governnleilt for the costs of the 
program or increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: (1) Legislative mandates requested by the local 
agency affected. (2) Legislatioil defining a new crime or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially iinplemeilting legislatioil enacted prior to January 1, 1975. 
4 Department of Finance v. C o ~ ~ ~ ~ i s s i o n  on lStnte Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 

Counly of Snn Diego v. Sf~rte of'CaliJornia (1997) 15 Cal.4th 68, 8 1. 

d on^ Beach Unified School Dist. v. State qfcnlifornio (1990) 225 Cal.App.3d 155, 174. 

Sun Diego Un$ed School Dist. v. Conzn~is.rion on Stcrte Mnnciates (2004) 33 Cal.4th 859, 878, 
(Sun Diego Unified School Dist.); Lzlcin M~cr Unified Scl.zool Dist. v. Honig (1 988) 44 Cal.3d 
830, 835 (Lucia Ma/;). 
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law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.' To determine if the 
program is new or iinposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect iinmediately before the enactinent of the test claim 
legislation.9 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."1° 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.' 

The Coinmission is vested with exclusive authority to adjudicate disputes over the existence of 
state-rnandated prograins within the ineai~ii~g of article XI11 B. section 6.12 In making its 
decisions, the Coininissioil must strictly construe ai-ticle XI11 B, sectioil6, and not apply it as an 
"equitable reinedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."'3 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6, of the 
California Constitution? 

In order for the test claim legislation to be subject to article XI11 B, section 6 of the California 
Constitution, the legislation inust constitute a "prograin." In Cozcnly of Los Angeles v. State of 
California, the California Supreme Court defined the word "program" within the meaning of 
article XI11 B, sectioil6 as one that carries out the goverilmental f~ulction of providing a service 
to the public, or laws which, to impleineilt a state policy, impose unique requirements on local 
governments and do not apply generally to all residents and entities in the state.14 The court has 
held that only one of these findings is necessal-y. 15 

The Cominissioil finds that requiring a perinaileilt absent voter process iinposes a program within 
the meaning of article XI11 B, sectioil 6 of the California Constitutioil under both tests. County 

 an Diego UnifiedSchool Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in 
County of Los Angeles I). Stale o f  Cnlifornitr (1987) 43 Cal.3d 46, 56; see also Lucia Ma]; supra, 
44 Cal.3d 830, 835.) 
9 San Diego Unifje~i School Dist., stpra, 33 Cal.4th 859, 878; Lzccia Mcrr, supra, 44 Cal.3d 830, 
835. 

l o  San Diego UnifiedSchool Dist.. szpm, 33 Cal.4th 859, 878. 
I I County of Fresno v. Slale of California (1991) 53 Cal.3d 482, 487; Counly of Sonoma v. 
Commission on State Manu'crtes (2000) 84 Cal.App.4th 1265, 1284 (Counly of Sonoma); 
Government Code sections 175 14 and 17556. 

l 2  Kinlaw v. State qf C'aljfornia (1 991) 54 Cal.3d 326, 33 1-334; Government Code sections 
17551 and 17552. 

l 3  Cotinty of Sonomtr, .szqra, 84 Cal.App.4th 1265, 1280, citing City qf San Jose V .  State of 
California (1 996) 45 Cal.App.4th 1802, 1 8 17. 
14 Counly of Los Angeles, szpm, 43 Cal.3d at page 56. 

l 5  Carme1 Valley Fire Profeclion Dist. v. State of California (1 987) 190 Cal.App.3d 521, 537. 
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elections officials provide a service to the ineinbers of the public who want to become permanent 
absent voters. The test clailll legislation also requires local elections officials to engage in 
administrative activities solely applicable to local government, thereby imposing unique 
requirelnents upon counties that do not apply generally to all residents and entities of the state. 

Accordingly, the Coininission finds that the test claiin legislation constitutes a "program" and, 
thus, may be subject to subventioi~ pursuant to article XI11 B, section 6 of the California 
Constitution if the legislation also mandates a new program or higher level of service, and costs 
mandated by the state. 

Issue 2: Does the test claim legislation mandate a new program or higher level of 
service on counties within the meaning of article XI11 B, section 6 of the 
California Constitution? 

I11 order to be subject to article XI11 B, section 6, of the California Constit~ltion, test claim 
legislation inust mandate a state-mandated activity on a local agency or school district.I6 Courts 
have adopted a "strict construction" interpretation of article XI11 B, section 6.17 Consistent with 
this narrow interpretation, the tern1 "mandate" has been construed according to its commonly 
understood meaning as an "order" or "~ommand." '~  Thus, the test claim legislation must require 
a local government entity to perform an activity in order to fall within the scope of article XI11 B, 
section 6. 

According to the well-settled rules of stati~tory construction, an examination of a statute claimed 
to constitute a reimbursable state mandate begins with the plain language of the statute, and 
"where the language is clear there is no room for ii~terpretation."'~ Where the Legislature has 
not found it appropriate to include express requirements in a statute, it is inappropriate for a court 
to write such requirements into the statute.'"lle California Supreme Court has noted that "[wle 
cannot.. . read a inandate into language which is plainly discretionary."" 

Test claim legislation mandates a new prograin or higher level of service within an existing 
program when it compels a local agency or school district to perform activities not previously 
required." The courts have defined a "higher level of service" in conjunction with the phrase 
"new program" to give the subvention requirement of article XI11 B, section 6 meaning. 
Accordingly, "it is apparent that the subveiltion req~~irement for increased or higher level of 
service is directed to state-mandated increases ill the services provided by local agencies in 
existing programs."23 A statute or executive order mandates a reimbursable "higher level of 

Kern High School Dist., supra, 30 Cal.4th 727, 740. 
17 City of Scln Jose, szpra, 45 Cal.App.4th 1 802, 18 16- 17. 

l 8  Long Beach Unified School Dist., szpnr, 225 Cal.App.3d 155, 174. 

l 9  City qf Mevced v. Stute of C~llifornia (1 984) 153 Cal.App.3d 777. 

Whitcomb Hotel, Inc. v. Ccrlijornio En~l,loj;n~ent Comn~ission (1944) 24 Cal.App.2d 753, 757. 

City qf Scln Jose, szpra, 45 Cal.App.4tl1 1802, 18 16. 

'' Lucin Mar Unified School Dist., s tpra ,  44 Cal.3d 830, 836. 

23 Cozlnty qfLos Angeles, .szqxpa, 43 Cal.3d 46, 56; Scrn Diego Unified School District, supra, 33 
Cal.4th 859. 874. 
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service" when the statute or executive order, as compared to the legal requirements in effect 
immediately before the eilactineilt of the test claim legislation, increases the actual level of 
governmental service provided in the existing program.2" 

Reeilactment and Renumbering by Statutes 1994, Chapter 920: 

Elections Code Sections 3200, 3202 and 3204: 

As reenacted and renumbered by Statutes 1994, chapter 920, Elections Code section 3200 states: 

A voter who qualifies under this chapter shall be entitled to become a permanent 
absent voter. 

As reenacted and renumbered by Statutes 1994, chapter 920, Electioils Code section 3202 states: 

In lieu of executing the applicatioil set forth in Section 3201, any voter may 
execute a request for permailent absent voter status by making a written request to 
the county elections official requesting the status. If a written request is received 
by the couilty elections official and it coiltains the information set forth in Section 
3201, the elections official shall process that application in the illaimer provided 
in Section 3203. 

As reenacted and renuinbered by Statutes 1994, chapter 920, Elections Code section 3204 states: 

The county elections official shall send a copy of the list of all voters who qualify 
as perinaneilt absent voters to each city electioils official or district elections 
official charged with the duty of cond~~cting an electioil within the county. The 
list shall be sent by the sixth day before an election. 

These sections are identical to prior law, which was already determined in Permanent Absent 
Voters I. An uilcodified portion of Stat~~tes 1994, chapter 920 states the following legislative 
intent: 

SEC. 3. It is the inteilt of the Legislature in eilactiilg this act to reorganize and 
clarify the Elections Code and thereby facilitate its administration. The 
Legislature intends that the cl~anges made to thc Elections Code, as reorganized 
by this act, have only techilical and iloilsubstantive effect. Hence, no change made 
by this act shall be construed to creatc ally new right, duty, or other obligation that 
did not exist on the effective date of this act, or result in the limitation or 
termination of any right, duty, or othcr obligation that existed on the effective date 
of this act. 

SEC. 4. The Legislature finds that the reorganization of the Elections Code 
pursuant to this act, in view of the i~oilsubstantive statutory changes made, will 
not result in new or additional costs to local agencies responsible for the conduct 
of elections or charged with ally duties or respoilsibilities in coilnection therewith. 

24 sari Diego Unified School Disf., szpra, 33 Cal.4th 859, 878; Locia Mar, supra, 44 Cal.3d 830, 
835. 
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The Commission makes a general finding, in accordaiice with tlie legislative intent stated in the 
uncodified portioii of Statutes 1994, cliapter 920, tliat a reiiuiiibered or restated statute is not a 
newly enacted provision. In addition, Electioiis Code sectioil2 provides: 

The provisioils of this code, insofar as they are substantially the same as existing 
statutory provisions relating to the same subject matter, shall be construed as 
restatements and continuatioi~s, and not as new enactments. 

The rationale bellind Elections Code section 2 is in accordance wit11 the holding of In re Martin's 
Estate (1 908) 153 Cal. 225, 229, which explains the general rule of statutory construction for 
repeal, replacement and renumbering, as follows: 

Where there is an express repeal of an existing statute, and a re-enactment of it at 
the same time, or a repeal and a re-enactment of a portioil of it, the re-enactment 
neutralizes the repeal so far as tlie old law is continued in force. It operates 
without interruption where the re-enactment takes effect at the same 

The Commission finds that when a statute is renumbered or reenacted, oilly substantive changes 
to the law creating new duties or activities ineets the criteria for finding a reimbursable state 
mandate. Thus, the Coininission finds that Elections Code sections 3200, 3202, and 3204, as 
reenacted and renumbered by Statutes 1994, chapter 920, do not inandate a new program or 
higher level of service. However, any references to former Elections Code sections 1450, 1452, 
and 1454 in the Perl71anenl Absent Volers I parameters and guidelines should be designated by 
the new numbers when the parameters and guideliiles are amended. 

Further Changes to Permanent Absenl Vo/er.,s I Test Claiin Legislation: 

Elections Code Section 3201: 

As reenacted and renuinbered by Statutes 1994, chapter 920, and subsequently amended by 
Statutes 2001, chapter 91 8,26 Statutes 2001, chapter 922, Statutes 2002, chapter 664,27 and 
Statutes 2003, chapter 347,28 Elections Code section 3201 provides: 

Any voter inay apply for perinanent absent voter status. Application for 
permanent absent voter status shall be made in accordance with Sectioil 3001, 
3 100, or 3304. The voter shall complete an application, which shall be available 
from the county elections official, and which shall contaiil all of the following: 

(a) The applicant's naine at length. 
(b) The applicant's residence address. 
(c) The address where ballot is to be mailed, if different froin tlie place of 

25 In re Martin's Estute (1908) 153 Cal. 225, 220. See also 15 0ps.Cal.Atty.Gen. 49 (1950). 

26   his ainendment was never operative upon t l~e  subsequeilt adoption of Statutes 2001, chapter 
922. (Affected by two or inore acts at the saine session of the legislature, see Gov. Code, 
5 9605.) 

27 Code maiiltenance bill, non-substantive changes. 

28 Added references to Elections Code sections 3 100 and 3304. 
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residence. 
(d) The signature of the applicant. 

Prior to Statutes 1982, chapter 1422, no permanent absent voter prograin existed. Statutes 1982, 
chapter 1422, approved as a reimbursable state-mandated prograin in Permanenl Absent Voters I 
provided a list of specific coilditions or disabilities required to qualify for permanent absent voter 
status. The 2001 ainendineilt substantively changed the law to expand eligibility to all voters. 
This ainendmeilt goes beyond creating a higher level of service in an existing program, but rather 
creates an entirely different program. Illstead of a perinanent absent voter program created for a 
select group of voters who provide proof of certain disabling conditions, the Legislature now 
allows any registered voter to file with couilty electioils officials for permanent absent voter 
status. Operative Jailuary 1, 2002 a new permanent absent voter program was substituted for the 
previous reiinbursable state mandate. 

Therefore, the Coininission finds that Electioils Code sectioil3201, mandates a new program or 
higher level of service on counties for the rollowiilg activity: 

County electioils officials shall inalte a11 application for perinaneilt absent voter status 
available to ally voter. 

The above activity replaces the activity in Pern~nnent Absent Voters I which was limited to those 
voters who provided evidence of certain physical disabilities. 

Elections Code Seclion 3203: 

As reenacted and renuinbered by Statutes 1994, chapter 920, and subsequeiltly amended by 
Statutes 1996, chapter 724,2"tatutes 200 1, chapter 922, and Statutes 2003, chapter 347, 
Elections Code section 3203 provides: 

(a) Upoil receipt of an applicatioil [or pcrinaileilt absent voter status, the county 
elections official shall process the application in the same mailner as an 
applicatioil for a regular absent voter's ballot. or, in the case of an application 
made pursuant to Section 3 100 or 3304, in the saine manner as ail application for 
a special absent voter ballot or overscas ballot. 

(b) In addition to processing applicatioils in accordance with Chapter 1 
(commencing with Section 3000), iTit is determined that the applicant is a 
registered voter, the county electioils official shall do the following: 

(1) Place the voter's name upon a list of those to whom an absentee ballot is sent 
each time there is an electioil within their precinct. 

(2) Iilclude in all absentee ballot illailiilgs to the voter an explailatioil of the 
absentee voting procedure and an explailation of Section 3206. 

(3) Maintain a copy of the absentee ballot voter list on file open to the public 
inspectioil for electioil and gove~*nineiltal purposes. 

Statutes 2001, chapter 922 added subdivisioll (b)(2) requiring the iilclusion of an explanation of 
absentee voting procedures and of Elections Code sectioil3206 in all absentee ballot mailings. 

29 Made non-substantive changes. 
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Statutes 2003, chapter 347 added the clause in subdivisioil (a) referencing Electioils Code 
sections 3 100 and 3304. 

Prior to the amendment by Statutes 2001, chapter 922, county electioils officials did not have a 
statutory duty to "Include in all absentee ballot inailiilgs to the voter an explanation of the 
absentee voting procedure and an explanation of Section 3206." Elections Code section 3206 is 
the provision that requires couilties to purge ila~nes from the perinailent absent voter rolls when a 
voter fails to return an absentee ballot for specijied elections. Providing this information to 
voters mandates a new program or higher level of service upon counties for the following 
activity: 

Iilclude in all absentee ballot mailings to the voter an explanation of the absentee voting 
procedure and an explanation of Electioils Code section 3206. 

The remainder of Elections Code sectioil 3203 is substantively identical to prior law, which was 
already decided by the Coininissioil in Per*r77c/nent Absent Voters I, and remains a reimbursable 
state-mandated program. 

Elections Code Section 3205: 

As reenacted and renumbered by Statutes 1904. chapter 920, and subsequently amended by 
Statutes 2001, chapter 925, Elections Code section 3205 provides: 

(a) Absent voter ballots inailed to, and received from, voters on the permanent 
absent voter list are subject to the salne deadlines and shall be processed and 
couilted in the saine inailller as all other absent voter ballots. 

(b) Prior to each primary election, co~mty elections officials shall mail to every 
voter not affiliated with a political party whose name appears on the permanent 
absent voter list a notice and application regarding voting in the primary election. 
The notice shall iilibrin the voter that hc or she inay request an absentee ballot for 
a particular political party for the prinlary election, if that political party adopted a 
party rule, duly iloticed to the Secretary of State, authorizing these voters to vote 
in their primary. The notice shall also contain a toll-fiee telephone number, 
established by the Secretary of State, that the voter inay call to access illformation 
regarding which political parties havc adopted such a rule. The application shall 
coiltain a check-off box with a coilspicuously printed statement that reads as 
follows: "I am not preseiltly a-ffiliatcd with ally political party. However, for this 
primary electioil only, I request an absentee ballot for the Party." The name 
of the political party shall be persoilally affixed by the voter. 

Subdivision (a) is substantively identical to prior law, which was already determined in 
Permanent Absent Voters I. T11e Coinlnissioll finds that when a statute is renumbered or 
reenacted, oilly substailtive changes to the law creating new duties or activities ineets the criteria 
for finding a reimbursable state mandate, l'hus, the Cominissioil finds that Electioils Code 
section 3205, subdivision (a), as reenacted and reiluinbered by Statutes 1994, chapter 920, does 
not mandate a new prograin or higher level of scrvice. However, any references to former 
Electioils Code section 1455 in the Pel'i71anci1i Absent Voters I parameters and guidelines should 
be designated by the new nuinbers when the paranleters and guidelines are amended. 
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Subdivision (b) was added by Statutcs 2001, chapter 925, however this statute was not pled as 
part ofthis test claim. Claiinant insteacl states on page 3, footnote 3. oi'the test claim filing: 
"Please note that a test claiim 11as been filed regarding this provision, which is commonly referred 
to as Modified Primary. That test claim, and all iiliilgs pertaining thereto, is iilcorporated herein 
by reference as though set lbrth in its entirety." Statutes 2001, chapter 925 was not included in 
the Permane~t Al~sent Vo/er.r /I  test claiin filing, and another test claim caililot be incorporated 
by reference due to requirements that all test claiills be pled wit11 specificity (former Cal. Code 
Regs., tit. 2. section 11 83, subd. (d)(l). now coclified as Gov. Code, 5 17553.) Therefore the 
Comillissioil canilot reach the merits on Elections Code section 3205, subdivision (b) as part of 
the present test claiill decision. 

Elections ('ode S e c t i o ~ ~  3206: 

Elections C:ocle section 3206 was reellacted ancl renumbered by Statutes 1994, chapter 920, as 
discussed above. The Per~licn~ent Abse17t V o t c ~ : ~  I parameters and guideliiles already includes an 
activity for deleting from the permanent absent voter list any person who fails to return an 
executed absent voter ballot ibr ally statewide primary or general election. The section was later 
ainended to rcnlove the reference to "l-ximary," and then again to require that a persoil be 
removccl only after failing to vote in t\Yo consecutive gcilcral elections. IHowever, those statutes 
have not beell pled by the claimant, therefore tlic C:ommission does not have jurisdiction to make 
any findings 011 any this s e c l i ~ n . ~ ~ ~ o w e v e r .  tlic hasic activity of deleting permanent absent 
voters froin the list ~vllen they do not vote in an election reinaiils a reimbursable activity. 

Thus, the C:ominission finds that Elections Codc sectioil 3206, as reenacted and reilumbered by 
Statutes 1994, chapter 930, does not manclatc a new program or higher level of service. 
However, any references to foriner Elections Codc sections 1456 in the Perllznnent Ab.sent Voters 
I parameters and guidelines should be designated by the new nuinber when the parameters and 
guidelines are amended. 

Special Absentee Voters: New Program Allegctl Mandatecl by Statutes 2003, Chapter 347: 

In the test claim ainendincnt lilecl on January 27. 2004, claiinant contends that Election Code 
sections 3 100, 3 101 ,31 and 3 103, as amended by Statutes 2003, chapter 347,32 constitute a 

30 The claimant pled Statutes 2003, chapter 347. but thc scction was aineilded by the later- 
enacted Statutes 2003. chapter 8 19 (sec Gov. Code. $ 9405), and then again by Statutes 2005, 
chapter 1 1 3. 
3 1 Page 5 ofthe Amended l'est Claiin Filing actually lists section .'3 121 ." but as the rest of the 
iluinbers are in sequence, this is presuined to be a typographical error. 
32 Although on page 5 of the Amended Test Claiin Filing, claimant statcs: "The inandated 
activities are coiltailled in Elections Code, Sections ... 31 04, 3 106, 3 108, 3 I I 0, ..." claimant does 
not mal<e any allegations regarding these sections ill the narrative. The Commission's process 
requires tliat all test claiins be pled with specificity (formcr Cal. Code Regs., tit. 2, section 11 83, 
subd. (d)(l), now codified as Gov. Code, 17553. Gov. ('ode. $ 17553, subd. (b)(2)(C) 
requires: "Declaratioi~s c/e.scrihing ~e t l l  ~ctiviticv pel.funl?cd to illl~dellierzt specified provisions uf 
the new stutzite or executive order alleged to iml>osc a reimbursable state-maildated program. 
Specific references shall bc inade to chapters, articles, sections, or page iluinbers alleged to 
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reimbursable state-mandated program. These code sections are not directly related to the 
Permanent Absent Voters I test claim. Claimanl's allegations regarding this statute follow: 

Additionally, with the passage of AB 188, Chapter 347, Statutes of 2003, there is 
a new absent voter, the "special absentee voter" under Section 3 100. Pursuant to 
sectioii 3 103(e), [sic, reference is to subd. (fl] said person may register to vote by 
fax, and elections inaterials may be sent via e-mail, fax or other electronic 
transmission. However, if the person requests permanent absentee status, the 
application is to be transmitted pursuant to Section 3 101. 

For background, a "special absentee voter" is dcfined in Elections Code section 300, as "an 
elector who is aiiy of the following: (1) A ineillbcr of tlie armed forces of tlie United States or 
any auxiliary branch thereof. (2) A citizen of the United States teniporarily living outside of the 
territorial limits of the United States or the District of Columbia. (3) Serving on a merchant 
vessel documented under the laws of the United States. (4) A spouse or dependent of a member 
of the armed forces or aiiy auxiliary branch thereof.-." 

Elections Code Section 31 00: 

Prior to aillendillent by Statutes 2003, chapter 347, Electioils Code section 3 100 provided: 

When a special absentee voter applies for an absent voter's ballot and the 
elections official determines that he or she is not registered to vote, the elections 
official shall send the affidavit of registration card with the ballot. Tlie affidavit of 
registration must be coii~pleted by the votcr and returned with the voted ballot or 
tlie ballot shall not be counted. 

If the application has been made upon a federal forin for absentee ballots the form 
shall be deemed an affidavit of registration and the applicaiit shall be considered 
registered for that election only. If the special absentee voter requests an absentee 
ballot for the ensuing primary election, the elections official shall also consider 
the request valid for the ensuing general election. 

If the applicant is not a resident of the couilty to which he or she has applied, the 
elections official receiving the application shall forward it inlrnediately to the 
proper county. 

Elections Code section 3 100, as amended, removes the second paragraph, but leaves the third 
paragraph unclianged. The first paragraph now reads: 

Wheii a voter who qualifies as a special absentee voter pursuant to subdivision (b) 
of Section 300 applies for an absent votcr's ballot, the application shall be deemed 
to be an affidavit of registration and an application for permanent absentee voter 
status, pursuant to Cliapter 3 (commencing with Section 3200). The application 
must be completed by the voter and illust colltain the voter's name, residence 

impose a reimbursable state-mandated program.") Therefore, the Coininission will not address 
Elections Code sections 3 104, 3 106, 3 108, and 3 I 10 in this decision. 
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address for voting purposes, the address to wllicl~ the ballot is to be sent, the 
voter's political party for a primary election, and the voter's signature. 

Thus, there is no new type of absent voter establisl~ed by Statutes 2003, cl~apter 347 -the law has 
long establisl~ed a category of "special absentee voter." The amended section allows an 
applicatioil for an abseiltee ballot to be coilsidered boil1 a perinaileilt absentee ballot request and 
a registration to vote, eliiniilatii~g the requireinent to send a registration card with the abseilt 
voter's ballot if the requestor was not properly registered. In addition, since the request for an 
absent voter's ballot under this section is "deeined to be ... a11 application for permanent absentee 
voter status, pursuant to Chapter 3 (commencing with Sectioil3200)" any activities associated 
with new permanent abseilt voters are reimbursable under Elections Code section 3200 through 
3206, as discussed above. Tllus, the Commission finds that amendment to Elections Code 
section 3 100 by Statutes 2003, chapter 347, does not in and of itself mandate a new program or 
higher level of service. 

Elections Code Section 31 01: 

Ameildineilt by Statutes 2003, cl~apter 347 to Elections Code sectioil 3 101, is indicated by 
underline aild stril<etl~rougl~: 

Upon timely receipt of the f 
an absentee ballot, the elections official shall exainiile the aA%da& application to - 
ascertain that it is properly executed in accordance wit11 this code EH&&M%B 

If the elections official is satisfied of 
&we-t& facts, the applicant sllall be deemed a duly registered voter as of the date 
appearing on the E&%&w& application to the same extent and with the same effect 
as though he or she had registered in proper time prior to the election. 

These amendments reflect the fact that section3 100, as discussed above, 110 longer requires 
elections officials to send a registration card with the special abseilt voter's ballot if the requestor 
was not properly registered, but rather inay coilsider the absent ballot request alone to be an 
executed voter registration. The Commission finds that the cl~anges to Electioils Code section 
3 101 by Statutes 2003, cl~apter 347 does not inandate a new program or higher level of service; 
in fact, it may reduce the burden on electioils orficials. 

Elections Code Section 31 03, Subdivisin~ (0: 
Amendment by Statutes 2003, chapter 347 to Electioils Code section 3103, subdivision ( f ) ,  is 
indicated by uilderline and stril<ethrougl~: 

( f )  Notwithstanding ally other provision of law, a special absentee voter who 
qualifies pursuailt to this sectioil may, by facsimile transmission, register to vote 
and apply for a11 absent voter's ballot. Upoil request, the electioils official &a44 

send to the qualified special abseiltee voter either by mail, er facs i in i lea  
electronic transinissioil the special absentee ballot or, if available, a11 absent% 
voter3 ballot pursuant to Chapter 1 (cominencing with Section 3000). 

The primary aineildinent by Statutes 2003, chapter 347 changes the word "shall" to "may" 
regarding available formats for transmitting the absent ballot. The Commissioil finds that such 
changes to Electioi~s Code section 3 103 by Statutes 2003, chapter 347 does not inandate a new 
program or l~igl~er level of service; but again may reduce the burden on electioils officials. 
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Issue 3: Does the test claim legislation impose "costs mandated by the state" within 
the meaning of Government Code sections 17514 and 17556? 

Reimbursemellt under article XI11 B, section 6 is required only if any new program or higher- 
level of service is also found to impose "costs mandated by the state." Governmellt Code 
section 175 14 defines "costs mandated by the state" as ally increased cost a local agency is 
required to illcur as a result of a statute that mandates a new program or higher level of service. 
The claimant estimated costs of $1000 or more for the test claim allegations. The claimant also 
stated that none of the Government Code section 17556 exceptions apply. For the activities 
listed in the conclusion below, the Conimission agrees and finds accordingly that they impose 
costs mandated by the state ulpon counties within the meaning of Government Code section 
17514. 
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CONCLUSION 
The Commission concludes that Electioils Code sections 3201 and 3203, subdivision (b)(2) 
mandates a new prograin or higher level of service on counties within the meaning of article 
XI11 B, section 6 of the California Constitution, and iinpose costs inandated by the state pursuant 
to Government Code sectioil 175 14, for the following specific new activities: 

County elections officials shall inalte an application for permanent absent voter status 
available to any voter. (Elec. Code, 5 3201 .)33 

The above activity replaces the activity in Permanent Absent Voters I which was limited to those 
voters who provided evidence of certain physical disabilities. 

Include in all absentee ballot inailiilgs to the voter an explanation of the absentee voting 
procedure and an explanatioil of Elections Code section 3206. (Elec. Code, 5 3203, 
SUM. 

The Cominission concludes that Elections Code sectioils 3200, 3202, 3203, subdivisions (a) and 
(b)(l) and (b)(3), 3204, 3205, subdivision (a) and 3206, as renumbered and reenacted by Statutes 
1994, chapter 920 do not inandate new reimbursable state-mandated programs within the 
meaning of article XI11 B, section 6, and Government Code section 17514, but remain a part of 
the Permanent Absent Voter program, as it now exists. Any references to former Elections Code 
sections 1450, 1452, 1454, 1455 and 1456 in the Permanent Absent Voters I parameters and 
guidelines should be designated by their new nwnbers when the parameters and guidelines are 
ainended as described above. 

In addition, the Coininissioil concludes that Stat~ltes 2003, chapter 347, as it amended Elections 
Code sections 3 100,3 10 1 and 3 103, does not inandate a new program or higher level of 
service. 3 5 

33 As amended by Statutes 2001, chapter 922, Statutes 2002, chapter 664, and Statutes 2003, 
chapter 347. The reiinburseinent period for this claiin begins no earlier than July 1,2002, based 
on the initial test claim filing date of September 26, 2003. (Gov. Code, 5 17557, subd. (c).) 

34 AS amended by Statutes 200 1, chapter 922. The reinlbursement period for this claim begins 
no earlier than July 1,2002, based on the initial test claim filing date of September 26, 2003. 
(Gov. Code, 5 17557, subd. (c).) 
3 5 Allegations regarding Elections Code sections 3 104, 3 106, 3 108, and 3 1 10 were not pled with 
specificity and thus were not addressed in this decision. 
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