STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

COMMISSION ON STATE MANDATES -
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

November 22, 2013

Mr. Ed Jewik

County of Los Angeles,
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012-2766

And Affected State Agencies and Interested Parties (See Mailing List)

RE: Proposed Parameters and Guidelines and Statement of Decision,
and Notice of Hearing
Interagency Child Abuse and Neglect Investigation Reports, 00-TC-22
Penal Code Sections 11165. 9 et al.
County of Los Angeles, Claimant

Dear Mr. Jewik:

The proposed parameters and guidelines and statement of decision for the above-named matter
are enclosed for your review.

Hearing

This matter is set for hearing on Friday, December 6, 2013, at 10:00 a.m., State Capitol,
Room 447, Sacramento, California. Please let us know in advance if you or a representative of
your agency will testify at the hearing, and if other witnesses will appear. If you would like to
request postponement of the hearing, please refer to section 1183.01(c)(2) of the Commission’s
regulations.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Heidi Palchik at (916) 323-3562 if you have any questions.

Sincerely,

[

Heather Halsey
Executive Director
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ITEM 7
PROPOSED STATEMENT OF DECISION
AND

PARAMETERS AND GUIDELINES

Penal Code Sections 11165.9, 11166, 11166.2, 11166.9,* 11168 (formerly
11161.7), 11169, 11170, and 11174.34 (formerly 11166.9) as added or amended
by Statutes 1977, Chapter 958; Statutes 1980, Chapter 1071; Statutes 1981,
Chapter 435; Statutes 1982, Chapters 162 and 905; Statutes 1984, Chapters 1423
and 1613; Statutes 1985, Chapter 1598; Statutes 1986, Chapters 1289 and 1496;
Statutes 1987, Chapters 82, 531, and 1459; Statutes 1988, Chapters 269, 1497,
and 1580; Statutes 1989, Chapter 153; Statutes 1990, Chapters 650, 1330, 1363,
and 1603; Statutes 1992, Chapters 163, 459, and 1338; Statutes 1993, Chapters
219 and 510; Statutes 1996, Chapters 1080 and 1081, Statutes 1997, Chapters
842, 843, and 844; Statutes 1999, Chapters 475 and 1012; and Statutes 2000,
Chapter 916

California Code of Regulations, Title 11, Section 903 (Register 98, Number 29)
“Child Abuse Investigation Report” Form SS 8583 (Rev. 3/91)

Interagency Child Abuse and Neglect Investigation Reports
00-TC-22

County of Los Angeles, Claimant

EXECUTIVE SUMMARY

The following is the proposed statement of decision for this matter prepared pursuant to section
1188.1 of the Commission on State Mandates” (Commission’s) regulations. As of

January 1, 2011, Commission hearings on the adoption of proposed parameters and guidelines
are conducted under article 7 of the Commission’s regulations.? Article 7 hearings are quasi-
judicial hearings. The Commission is required to adopt a decision that is correct as a matter of
law and based on substantial evidence in the record.® Oral or written testimony is offered under
oath or affirmation in article 7 hearings.*

I.  Summary of the Mandate

These proposed parameters and guidelines pertain to the Interagency Child Abuse and Neglect
Investigation Reports test claim, 00-TC-22, filed by the County of Los Angeles (claimant) and

! Renumbered at Penal Code section 11174.34 (Stats. 2004, ch. 842 (SB 1313)).
2 California Code of Regulations, Title 2, section 1187.
® Government Code section 17559(b); California Code of Regulations, Title 2, 1187.5.
4 .
Ibid.
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adopted by the Commission on December 6, 2007. Based on the filing date of the test claim, the
period of reimbursement begins on July 1, 1999, or later for specified activities added by
subsequent statutes. Some of the activities, as explained below, end as of January 1, 2012, due to
a subsequent change in law.

The test claim addresses amendments to the Child Abuse and Neglect Reporting Act (CANRA).
The act, as amended:

e Requires the reporting of suspected child abuse or neglect by certain individuals,
identified by their profession as having frequent contact with children;

e Provides rules and procedures for local agencies receiving such reports;

e Requires cross-reporting among law enforcement and other child protective agencies, and
to licensing agencies and district attorneys’ offices;

e Requires reporting to the Department of Justice (DOJ) when a report of suspected child
abuse is “not unfounded.” An active investigation is required to determine whether the
report is “not unfounded” before a report can be forwarded to the DOJ. As of January 1,
2012, the act no longer requires law enforcement agencies to report to the DOJ, and
therefore no longer mandates law enforcement agencies to investigate whether the report
is “not unfounded.” Additionally, beginning January 1, 2012, only “substantiated”
reports are required to be filed with DOJ by other agencies;

e Imposes additional cross-reporting and recordkeeping duties in the event of a child’s
death from abuse or neglect;

e Requires local agencies and the DOJ to keep records of investigations for a minimum of
10 years;

e Requires local agencies and DOJ to notify suspected child abusers that they have been
listed in the Child Abuse Central Index (CACI);

e Imposes certain due process protections owed to persons listed in the index, and specifies
certain other situations in which a person must be notified of his or her listing in the
index.

The requirements imposed on individuals, termed “mandated reporters,” are not unique to
government, but rather are generally applicable to all persons described in the statute. Mandated
reporters are required to report to “an agency specified in section 11165.9,” whenever the
mandated reporter knows or reasonably suspects that a child has been the victim of abuse or
severe neglect. These requirements are imposed upon individuals by virtue of their vocation and
professional training, irrespective of whether they are employed by local government.

Therefore, as discussed in the test claim statement of decision, those requirements do not
constitute a state-mandated new program or higher level of service.®> Additionally, some duties
found in the test claim statutes are not new, or are otherwise excluded from reimbursement,
pursuant to the Commission’s findings in the test claim statement of decision. Furthermore,

® See County of Los Angeles v. State (1987) 43 Cal.3d 46, at p. 56.
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maintaining the CACI, and other duties imposed upon DQOJ, are not reimbursable activities
because they affect state government, rather than local government.

But the following duties imposed on city and county law enforcement agencies, county welfare
departments, and county probation departments, as specified, are unique to local government,
and were determined to constitute a reimbursable state-mandated program pursuant to article
XI1I B, section 6 of the California Constitution:

e For agencies authorized to receive reports from mandated reporters of suspected
child abuse to:

o0 Refer those reports to the correct agency when the recipient agency lacks
jurisdiction;

o Cross-report to other local agencies with concurrent jurisdiction and to the

district attorneys’ offices;

Report to licensing agencies;

Make additional reports in the case of a child’s death from abuse or neglect;

Distribute the standardized forms to mandated reporters;

O O O O

Investigate reports of suspected child abuse for purposes of preparing and
submitting the state “Child Abuse Investigation Report” Form SS 8583, or
subsequent designated form, to the Department of Justice;

o Forward to the Department of Justice a report in writing of every case the
agency investigates of known or suspected child abuse or severe neglect
which is determined to be substantiated or inconclusive;

Notify suspected abusers of listing in the Child Abuse Central Index; and
Retain records, as specified.

A small number of activities were also approved for county licensing agencies and district
attorneys’ offices, as provided.

In analyzing the parameters and guidelines, as proposed by the claimant, the primary issues in
dispute are as follows:

e The proposed reasonably necessary activities;

e The scope of investigatory activities approved in the test claim decision and required by
the plain language of the statute and regulations;

e Whether a reasonable reimbursement methodology should be adopted; and
e Whether offsetting revenues should be specifically identified.
Il.  Procedural History

The Commission adopted the test claim statement of decision, approving partial reimbursement
for the activities described above, on December 6, 2007, by a vote of 7 to 0. The adopted test
claim statement of decision was issued December 19, 2007, with instructions for the claimant to
file proposed parameters and guidelines within 30 days. The claimant submitted the first
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proposed parameters and guidelines on January 14, 2008. The claimant sought to develop a
reasonable reimbursement methodology (RRM) to address some of the task-repetitive activities
performed by law enforcement and county welfare agencies. After nearly two years of
prehearings and extensions of time it was determined that the initial proposed parameters and
guidelines did not describe the reimbursable activities consistently with the surveys that were
being circulated to evaluate costs and form the proposed unit rate RRMs. Rather than re-drafting
the surveys and soliciting the results anew, the claimant submitted revised proposed parameters
and guidelines, on January 28, 2010, attempting to describe the reimbursable activities more in
line with the information requested in the surveys.

Between March 18, 2010 and April 1, 2010, the parties and interested parties submitted written
comments on the revised proposed parameters and guidelines. On May 17, 2010, the claimant
submitted rebuttal comments, including a second revised proposed parameters and guidelines.

On March 12, 2013, Commission staff issued a draft proposed statement of decision and
parameters and guidelines. On March 20, 2013, the claimant requested an extension of time to
file comments, from April 2, 2013 to May 2, 2013, and a postponement of the hearing date from
April 19, 2013 to May 24, 2013, which was granted for good cause. On March 27, 2013 the
State Controller’s Office (SCO) filed comments on the draft proposed statement of decision and
parameters and guidelines. On April 17, 2013, the claimant filed comments on the draft
proposed statement of decision and parameters and guidelines. On April 19, 2013, the
Department of Finance (DOF) filed a request for extension and postponement, which was
granted for good cause, extending time to file comments until June 7, 2013, and setting the
matter for hearing on July 26, 2013.

On June 7, 2013, DOF submitted comments on the draft proposed statement of decision,
suggesting, as discussed below, that Proposition 30, adopted by the voters in 2012, might have
an impact on the Commission’s findings regarding costs mandated by the state. On

June 10, 2013, CDSS submitted comments on the draft proposed statement of decision, asking
the Commission to consider the implications of the 2011 Realignment statutes and constitutional
provisions. In response to the comments submitted by DOF and CDSS, on June 14, 2013,
Commission staff issued a request for comments and additional briefing addressing the 2011
Realignment statutes and Proposition 30 (adopted November 6, 2012), and the possible impacts
on existing public safety-related mandates, such as the ICAN program. On July 8, 2013, DOF
requested an extension of time to file comments and postponement of hearing to December 6,
2013, which was granted for good cause. The parties and interested parties submitted comments
in response to Commission staff’s request.

I11.  Position of the Parties
A. Claimant’s Position and Proposed Parameters and Guidelines

The claimant’s proposed parameters and guidelines offer a combination of actual cost
reimbursement for some activities and standard time RRMs for others. The proposed parameters
and guidelines provide for actual cost reimbursement for the activities expressly approved in the
statement of decision and activities alleged to be reasonably necessary to complete those
activities. In addition, the claimant proposes actual cost reimbursement for a number of
investigative activities alleged to be necessary in certain cases, including polygraph testing,
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administering medical examinations, DNA testing, and other evidence-gathering activities. In
addition, standard time RRMs are proposed for the following activities:

e For law enforcement to complete an investigation of suspected child abuse to determine
whether a report is unfounded, substantiated or inconclusive. Multiple standard time
RRMs are proposed by the claimant based upon the level of investigation required; and

e For county welfare departments to complete certain reports and notice requirements.

The standard times RRMs proposed for law enforcement purport to address the costs of
investigative activities approved in the test claim statement of decision. These RRMs for
investigative activities are proposed only for law enforcement agencies, and not for investigative
costs and activities of other agencies subject to the mandate. The standard times were developed
on the basis of survey information collected from Los Angeles County Sheriff’s Department
personnel, and propose reimbursement for repetitive activities conducted by law enforcement
agencies when inquiring into reports of suspected child abuse. Standard time RRMs are
proposed for three levels of investigations, based on the likelihood and the extent of investigation
of suspected child abuse, Level 1 being the lowest level.

In cases where the report is facially inaccurate, or where a preliminary investigation results in a
finding that no abuse has occurred, standard times are proposed to receive and review a report or
call-for service, to conduct preliminary interviews, if necessary, with the child, parents, siblings,
witnesses, and/or suspect(s), and to file a report of the findings of those interviews, which may
require approval of a supervisor. These cases are described as levels 1 and 2, and generally
result in closure of the case with a finding that child abuse was unfounded. In cases where some
further investigation is needed, a level 3 investigation includes referring the case to a child abuse
investigator, conducting follow-up interviews with the child, siblings, parents, witnesses, and
suspect(s), making a report of the findings of those follow-up interviews, forwarding a report to
DQOJ, and notifying the suspect of CACI listing. The claimant proposes applying the standard
times to each category of case, as reported by each eligible claimant, and multiplying the
standard times by the hourly pay rates for each law enforcement agency.

The standard times RRMs proposed for county welfare agencies to prepare and submit certain
reports and satisfy certain notice requirements were developed on the basis of information from
CDSS detailing the procedures required of individual county welfare agencies, and surveys of
eligible agencies in Los Angeles County, taken to determine how much time is spent on each
activity. The standard times are proposed for the completion of the Child Abuse Summary
Report form, the Suspected Child Abuse Report form, the Notice of Child Abuse Central Index
Listing form, filing copies of the forms, and responding to Department of Justice requests. The
standard times are proposed to be applied to the number of these activities completed, multiplied
by the hourly pay rates for eligible county welfare departments. The proposed RRMs are silent
regarding reimbursement for probation departments which are sometimes required to perform
some of these activities.

On April 17, 2013 the claimant submitted comments on the draft proposed statement of decision,
in which it opposed staff’s analysis of the scope of reimbursable activities required to investigate
incidents and suspects of child abuse. The claimant argued that regulations put in place by DOJ
after the test claim decision require a full investigation, including gathering and preserving
evidence, and that these activities should therefore be reimbursable. The claimant also submitted
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new and additional declarations, wherein each declarant expressed a belief that all investigative
activities and steps necessary to complete an investigation must be reimbursed.

On September 5, 2013, the claimant submitted a response to Commission staff’s request for
comments on the potential impact of the 2011 Realignment Legislation and Proposition 30,
adopted November 2012. The claimant maintains that “[b]ecause the ICAN statutes at issue
have not been assigned to local agencies pursuant to the 2011 Realignment Legislation, but
instead were preexisting mandates, they are not part of the “child abuse prevention, intervention,
and treatment services” referenced in [the statute].” The claimant concluded: “As indicated by
the answer to the first question, the ICAN statutes are not funded by the 2011 Realignment
Legislation. Therefore, the County urges the Commission not to address the third question, as it
is not relevant to the ICAN test claim.”

B. Department of Social Services Position

CDSS urges the Commission to reject the proposed parameters and guidelines, including the
proposed law enforcement RRM, “because the activities described in it are not related to or
required by CANRA.” CDSS argues at length that CANRA does not give rise to any affirmative
duty to investigate child abuse, and that in any event the investigative activities called for in the
claimant’s revised proposed parameters and guidelines reach deep into the realm of criminal
investigative activities. CDSS argues that local law enforcement has a responsibility to
investigate suspected child abuse, but that responsibility is not grounded in the provisions of
CANRA. CDSS’s comments do not discuss the activities and the standard times proposed for
county welfare departments, instead addressing only the activities and standard times proposed
for law enforcement.

On June 10, 2013, CDSS filed comments on the draft staff analysis, in which CDSS concludes
that the draft parameters and guidelines “appear appropriate and reasonable, and the California
Department of Social Services supports them.” With respect to offsetting revenues, CDSS
asserts that counties receive “significant state funding for the activities of social workers,” and
that a 1991-1992 realignment of Child Welfare Services Programs (AB 948) constitutes a
potential offset. CDSS also asserted that “[w]e also would expect the Commission to consider
the implications of the [2011] realignment agreements’ statutory and constitutional changes in
any reimbursable cost estimates beyond 2011.”

C. Department of Finance Position

DOF opposes the adoption of the claimant’s revised proposed parameters and guidelines, on the
ground that “the proposed RRM inappropriately includes the totality of its law enforcement
response to reports of child abuse, and all activities leading up to a full criminal prosecution.”
DOF argues that the activities alleged “are not requirements of CANRA but a more extensive
investigation needed for the criminal justice system to apprehend and prosecute a criminal and
therefore should not be reimbursable.” DOF urges instead that “only those activities directly
related to an investigation conducted to determine whether a report of suspected child abuse or
neglect is unfounded, substantiated, or inconclusive, should be reimbursable.”

On June 7, 2013, DOF submitted comments on the draft proposed parameters and guidelines,
stating, “[g]enerally we have no concerns with the reimbursable activities as they appear to be
consistent with the statement of decision.” However, DOF suggested that the 2011 realignment
would impact not only the scope of costs mandated by the state, but the extent to which the
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activities themselves are mandated. In response to this issue, Commission staff issued a request
for comments and further briefing on the question of whether the 2011 Realignment Legislation
and Proposition 30, adopted in November 2012, would provide offsetting revenue, or potentially
end the mandate. DOF responded to Commission staff’s request, concluding: “[a]fter
deliberating the questions, as well as the ICAN activities,” that “the approved activities under the
ICAN statutes are reimbursable under the law.” DOF found that while article X111, section 36,
added by Proposition 30, expressly disclaims the existence of mandates resulting from the 2011
Realignment Legislation, “Finance does not believe that the 2011 Realignment Legislation
shifted complete or partial funding responsibility from the state to local government,” and
therefore Proposition 30 does not disclaim the existence of the ICAN mandate.

D. State Controller’s Office Position

SCO offers comments and suggestions on the claimant’s proposed parameters and guidelines,
including, “the activities specified in Section IV B [Reimbursable Activities] do not clearly
identify the mandated activities in the Statement of Decision adopted by the Commission on
December 19, 2007.” SCO requests that the activities to which standard times (i.e., the RRMs)
will apply should be correlated to the reimbursable activities specified in the statement of
decision. SCO also suggests that the activities should be segregated between one-time and on-
going activities. And, SCO recommends that only an RRM rate or actual cost methodology be
applied to each activity, not “a combination of actual cost and or standard cost methodologies,”
as proposed in the claimant’s revised proposed parameters and guidelines, and second revised
proposed parameters and guidelines. On March 27, 2013, the SCO filed comments on the draft
proposed statement of decision and parameters and guidelines, in which the SCO stated that it
had reviewed the draft, and “recommends no changes.”

IV. DISCUSSION
A. Period of Reimbursement

Subsequent amendments to the test claim statutes have ended some activities for law
enforcement agencies and limited activities for all other county departments affected by this law.
The period of reimbursement language for each affected activity reflects those changes.

B. Reimbursable Activities

The claimant has requested a number of reasonably necessary activities, including annually
updating policies and procedures to implement the mandate; periodically, meeting with other
agencies to coordinate cross-reporting; annually training “ICAN staff” in DOJ requirements;
developing, updating, or obtaining computer software and equipment for cross-reporting; testing
and evaluation costs to make an evidentiary finding; and due process costs. Staff finds that the
Commission has frequently approved reimbursement for a one-time update of policies and
procedures, but there is not substantial evidence in the record to support annual updates to
policies and procedures. Staff also finds that a one-time development of due process procedures
is reimbursable, based on intervening case law finding significant due process implications of an
individual’s listing in the CACI, and no then-existing mechanism to remove an individual’s
name once erroneously listed. In addition, staff finds that training of employees required to
implement ICAN duties and activities, one time per employee, is reasonably necessary to comply
with the mandate. Staff finds that the remaining proposed reasonably necessary activities are not
supported by evidence in the record.
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Staff finds that distributing the child abuse reporting form adopted by DOJ (currently known as
the “Suspected Child Abuse Report” Form SS 8572) to mandated reporters was approved in the
test claim statement of decision, and is approved in the parameters and guidelines without
substantial analysis.

Staff finds that accepting reports of suspected child abuse from mandated reporters, and cross-
reporting to other child protective agencies, county licensing agencies, and district attorneys’
offices, were approved for reimbursement in the test claim statement of decision. These
activities are included in the parameters and guidelines.

Staff finds that the Commission approved, in the test claim statement of decision, reimbursement
for completing an investigation to determine whether a report of suspected child abuse or severe
neglect is unfounded, substantiated or inconclusive, for purposes of preparing and submitting the
state “Child Abuse Investigation Report” Form SS 8583, and forwarding to DOJ a report in
writing of every case it investigates of known or suspected child abuse or severe neglect which is
determined to be substantiated or inconclusive. The claimant has requested reimbursement for a
broad range of investigative activities conducted by law enforcement agencies, but staff finds
that the mandate only requires an investigation sufficient to determine whether a report is
unfounded, substantiated, or inconclusive, and sufficient to prepare and submit the Form SS
8583. Furthermore, staff finds that the mandate to investigate suspected child abuse impacts all
agencies subject to the mandate equally, and law enforcement agencies should not be permitted
to claim reimbursement for activities in excess of those mandated upon county welfare or county
probation departments. The claimant takes issue with this position, in its comments on the draft
proposed statement of decision, quoting regulations that were not approved in the test claim, and
which are materially different from those pled in the test claim, to support reimbursement. The
claimant also renews the assertion, through declarations, that an active investigation by law
enforcement should be fully reimbursable, notwithstanding the extent of investigations
undertaken by other agencies and departments subject to the mandate.

Staff further finds that employees of child protective agencies subject to the mandate to
investigate and forward reports are also mandated reporters. Because a mandated reporter’s
duties are not reimbursable under the test claim statement of decision, the agency may not claim
reimbursement for investigative activities undertaken by its employees pursuant to their duty to
make mandated reports and to complete the Form SS 8572. Where, in a particular case, the
mandated reporter completing the Form SS 8572 is an employee of the agency investigating to
determine whether to prepare and submit a Form SS 8583, reimbursement is not required if the
investigation required to complete the Form SS 8572 pursuant to Penal Code section 11166(a) is
also sufficient to make the determination required under section 11169(a), and sufficient to
complete the essential information items required on the Form SS 8583, pursuant to Code of
Regulations, title 11, section 903 (Register 98, No. 29). Finally, staff finds that the mandate to
investigate, for law enforcement agencies only, is ended, as of January 1, 2012. For all other
child protection agencies, only “substantiated” reports shall be forwarded to DOJ beginning
January 1, 2012, and not “inconclusive,” or “unfounded” reports, pursuant to amendments to
section 11169 effected by Statutes 2011, chapter 468 (AB 717).

Staff finds that the test claim statement of decision approved a number of notice requirements,
including providing notice to a suspected abuser that he or she has been listed in the CACI, upon
the occurrence of certain triggering events; providing notice to the mandated reporter of any
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action taken by the agency; and obtaining the original investigative report from the reporting
agency, and drawing independent conclusions regarding the quality of the evidence disclosed,
and its sufficiency for making decisions regarding investigation, prosecution, licensing, or
placement of a child, when a report is received from the CACI. These notice requirements are
approved for reimbursement with clarifying analysis and definition of the scope of the approved
activity.

Staff finds that the test claim statement of decision approved reimbursement for record retention
requirements imposed by the test claim statutes. Those requirements are included in the
parameters and guidelines without substantial analysis, except as necessary to clarify that
agencies had prior record retention requirements derived from other provisions of state law, and
reimbursement is required only for the higher level of service required by the test claim statute.

Staff finds that the test claim statement of decision did not address the potential due process
implications of an individual’s name being included in the CACI, but that intervening case law
has established that the index does implicate due process considerations. Therefore, the
parameters and guidelines include reimbursement for the ongoing provision of due process
protections to individuals seeking to challenge their listing in the CACI, including notice and a
hearing, pursuant to the court’s interpretation of the ICAN statutes.

Finally, staff addresses the completion of forms and recordkeeping requirements imposed on
county welfare departments and proposed for reimbursement by the claimant, and finds that the
activities requested are either expressly approved elsewhere in the parameters and guidelines, or
are reasonably necessary, or are not supported by evidence in the record.

C. Claim Preparation and Submission

The claimant has proposed standard times RRMs for the reimbursement of law enforcement
agencies conducting investigative activities, and for the reimbursement of county welfare
agencies preparing forms and filing copies of forms required by the test claim statutes. The
standard times are developed on the basis of survey information collected from agencies charged
with the reimbursable activities under the test claim statutes. Staff finds that development of an
RRM does not require a particular type of information or basis, but that the substantial evidence
standard must be satisfied, and the RRM must reasonably represent the costs incurred by
claimants. Here, the claimant has not submitted sufficient admissible evidence upon which to
make a finding approving the RRM.

D. Offsetting Revenues and Reimbursements

The Commission’s regulations require parameters and guidelines to identify offsetting revenues
that may apply to the program. In addition, parameters and guidelines for all programs recently
adopted state that any offsetting revenue that the claimant experiences may be deducted from
costs claimed by the Controller.

Here, as noted above, DOF and CDSS raised in their comments an issue of offsetting revenue,
and suggested that funding provided by the state in the 2011 Realignment statutes, possibly
coupled with the language of article XIII, section 36 of the California Constitution, might limit
or end reimbursement going forward for the ICAN activities. In response to these comments
Commission staff issued a request for comments on this new substantive issue. Specifically,
staff requested additional briefing regarding the scope and applicability of the 2011 Realignment
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statutes, and the meaning of article XI11, section 36, appears to disclaim the existence of any
mandates related to the 2011 Realignment.

The claimant, DOF, and CSAC all agreed that the 2011 Realignment and article XI1I, section 36
have no effect on mandate reimbursement for the ICAN mandated activities. Based on those
comments of parties and interested parties, staff finds that non-local funds for child welfare
services are identified as potentially offsetting revenue, but 2011 Realignment Funds are not
offsetting revenue for purposes of ICAN mandated activities.

V. Staff Recommendation

Staff recommends that the Commission adopt the proposed statement of decision on the
parameters and guidelines and the attached proposed parameters and guidelines. Staff further
recommends that the Commission authorize staff to make non-substantive, technical corrections
to the statement of decision and parameters and guidelines following the Commission hearing on
this matter.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE PARAMETERS AND GUIDELINES:

Penal Code Sections 11165.9, 11166,11166.2,
11166.9,° 11168 (formerly 11161.7), 11169,
11170, and 11174.34 (formerly 11166.9) as added
or amended by Statutes 1977, Chapter 958;
Statutes 1980, Chapter 1071; Statutes 1981,
Chapter 435; Statutes 1982, Chapters 162 and
905; Statutes 1984, Chapters 1423 and 1613;
Statutes 1985, Chapter 1598; Statutes 1986,
Chapters 1289 and 1496; Statutes 1987, Chapters
82, 531 and 1459; Statutes 1988, Chapters 269,
1497 and 1580; Statutes 1989, Chapter 153;
Statutes 1990, Chapters 650, 1330, 1363 and
1603; Statutes 1992, Chapters 163, 459 and 1338;
Statutes 1993, Chapters 219 and 510; Statutes
1996, Chapters 1080 and 1081; Statutes 1997,
Chapters 842, 843 and 844; Statutes 1999,
Chapters 475 and 1012; and Statutes 2000,
Chapter 916

California Code of Regulations, Title 11, Section
903 (Register 98, No. 29)’

“Child Abuse Investigation Report” Form SS
8583 (Rev. 3/91)

Period of reimbursement begins July 1, 1999, or
later for specified activities added by subsequent
statutes. Reimbursement ends for specified
activities on January 1, 2012.

Case No.: 00-TC-22

Interagency Child Abuse and Neglect
Investigation Reports

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted December 6, 2013)

STATEMENT OF DECISION

The Commission on State Mandates (Commission) adopted this statement of decision and
parameters and guidelines during a regularly scheduled hearing on December 6, 2013. [Witness
list will be included in the final statement of decision.]

® Renumbered at Penal Code section 11174.34 (Stats. 2004, ch. 842 (SB 1313)).
’ The substantive requirements of section 903 are now found at section 902, pursuant to

amendments effected by Register 2010, Number 2.
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The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the parameters and guidelines and statement of decision by a vote of
[Vote count will be included in the final statement of decision].

l. SUMMARY OF THE MANDATE

These proposed parameters and guidelines pertain to the Interagency Child Abuse and Neglect
Investigation Reports (ICAN) test claim, 00-TC-22, adopted December 6, 2007. Based on the
filing date of the test claim, the period of reimbursement begins on July 1, 1999, or later for
specified activities added by subsequent statutes. Some of the activities end as of January 1,
2012, due to a subsequent change in law.

The test claim addresses amendments to the Child Abuse and Neglect Reporting Act (CANRA).
The act, as amended, provides for reporting of suspected child abuse or neglect by certain
individuals, identified by their profession as having frequent contact with children. The
Commission found that Penal Code sections 11165.9, 11166, 11166.2, 11166.9, 11168 (formerly
11161.7), 11169, and 11170, as added or amended by Statutes 1977, chapter 958, Statutes 1980,
chapter 1071, Statutes 1981, chapter 435, Statutes 1982, chapters 162 and 905, Statutes 1984,
chapters 1423 and 1613, Statutes 1985, chapter 1598, Statutes 1986, chapters 1289 and 1496,
Statutes 1987, chapters 82, 531 and 1459, Statutes 1988, chapters 269, 1497 and 1580, Statutes
1989, chapter 153, Statutes 1990, chapters 650, 1330, 1363 and 1603, Statutes 1992, chapters
163, 459 and 1338, Statutes 1993, chapters 219 and 510, Statutes 1996, chapters 1080 and 1081,
Statutes 1997, chapters 842, 843 and 844, Statutes 1999, chapters 475 and 1012, and Statutes
2000, chapter 916; and executive orders California Code of Regulations, title 11, section 903 as
added by Register 98, No. 29, and “Child Abuse Investigation Report” Form SS 8583, mandate
new programs or higher levels of service within the meaning of article XIII B, section 6 of the
California Constitution, and impose costs mandated by the state pursuant to Government Code
section 17514, for cities and counties for the following specific new activities:

Distributing the Suspected Child Abuse Report Form:

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Distribute the child abuse reporting form adopted by the Department of
Justice (currently known as the “Suspected Child Abuse Report” Form SS
8572) to mandated reporters. (Pen. Code, § 11168, formerly § 11161.7.)®

® As added by Statutes 1980, chapter 1071 and amended by Statutes 2000, chapter 916. Derived
from former Penal Code section 11161.7, as amended by Statutes 1977, chapter 958.
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Reporting Between Local Departments

Accepting and Referring Initial Child Abuse Reports when a Department Lacks
Jurisdiction:

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Transfer a call electronically or immediately refer the case by telephone, fax,
or electronic transmission, to an agency with proper jurisdiction, whenever the
department lacks subject matter or geographical jurisdiction over an incoming
report of suspected child abuse or neglect. (Pen. Code, § 11165.9.)°

Cross-Reporting of Suspected Child Abuse or Neglect from County Welfare and
Probation Departments to the Law Enforcement Agency with Jurisdiction and the
District Attorney’s Office:

A county probation department shall:

e Report by telephone immediately, or as soon as practically possible, to the law
enforcement agency having jurisdiction over the case, to the agency given the
responsibility for investigation of cases under Section 300 of the Welfare and
Institutions Code, and to the district attorney’s office every known or
suspected instance of child abuse, as defined in Penal Code section 11165.6,
except acts or omissions coming within subdivision (b) of section 11165.2, or
reports made pursuant to section 11165.13 based on risk to a child which
relates solely to the inability of the parent to provide the child with regular
care due to the parent’s substance abuse, which shall be reported only to the
county welfare department. (Pen. Code, § 11166, subd. (h), now subd. (j).)*°

e Send a written report thereof within 36 hours of receiving the information
concerning the incident to any agency to which it is required to make a
telephone report under this subdivision.

As of January 1, 2001, initial reports may be made by fax or electronic
transmission, instead of by telephone, and will satisfy the requirement for a
written report within 36 hours. (Pen. Code, § 11166, subd. (h), now subd.

()5

A county welfare department shall:

° As added by Statutes 2000, chapter 916, operative January 1, 2001.

19 As added by Statutes 1980, chapter 1071; amended by Statutes 1981, chapter 435, Statutes
1982, chapter 905, Statutes 1984, chapter 1423, Statutes 1986, chapter 1289, Statutes 1987,
chapter 1459, Statutes 1988, chapters 269 and 1580, Statutes 1990, chapter 1603, Statutes 1992,
chapter 459, Statutes 1993, chapter 510, Statutes 1996, chapters 1080 and 1081, and Statutes
2000, chapter 916.
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Report by telephone immediately, or as soon as practically possible, to the
agency given the responsibility for investigation of cases under Section 300 of
the Welfare and Institutions Code, and to the district attorney’s office every
known or suspected instance of child abuse, as defined in Penal Code section
11165.6, except acts or omissions coming within subdivision (b) of section
11165.2, or reports made pursuant to section 11165.13 based on risk to a child
which relates solely to the inability of the parent to provide the child with
regular care due to the parent’s substance abuse, which shall be reported only
to the county welfare department.

This activity does not include making an initial report of child abuse and
neglect from a county welfare department to the law enforcement agency
having jurisdiction over the case, which was required under prior law to be
made “without delay.” (Pen. Code, § 11166, subd. (h), now subd. (j).)**

Send a written report thereof within 36 hours of receiving the information
concerning the incident to any agency, including the law enforcement agency
having jurisdiction over the case, to which it is required to make a telephone
report under this subdivision.

As of January 1, 2001, initial reports may be made by fax or electronic
transmission, instead of by telephone, and will satisfy the requirement for a
written report within 36 hours. (Pen. Code, 8 11166, subd. (h), now subd.

)"

Cross-Reporting of Suspected Child Abuse or Neglect from the Law Enforcement

Agency to the County Welfare and Institutions Code Section 300 Agency, County

Welfare, and the District Attorney’s Office:

A city or county law enforcement agency shall:

Report by telephone immediately, or as soon as practically possible, to the
agency given responsibility for investigation of cases under Welfare and
Institutions Code section 300 and to the district attorney’s office every known
or suspected instance of child abuse reported to it, except acts or omissions
coming within Penal Code section 11165.2, subdivision (b), which shall be
reported only to the county welfare department. (Pen. Code, § 11166, subd.
(i), now subd. (k).)**

12 Ipid.
13 Ipid.

14 As added by Statutes 1980, chapter 1071; amended by Statutes 1981, chapter 435, Statutes
1982, chapter 905, Statutes 1984, chapter 1423, Statutes 1986, chapter 1289, Statutes 1987,
chapter 1459, Statutes 1988, chapters 269 and 1580, Statutes 1990, chapter 1603, Statutes 1992,
chapter 459, Statutes 1993, chapter 510, Statutes 1996, chapters 1080 and 1081, and Statutes
2000, chapter 916.
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e Report to the county welfare department every known or suspected instance of
child abuse reported to it which is alleged to have occurred as a result of the
action of a person responsible for the child’s welfare, or as the result of the
failure of a person responsible for the child’s welfare to adequately protect the
minor from abuse when the person responsible for the child’s welfare knew or
reasonably should have known that the minor was in danger of abuse. (Pen.
Code, § 11166, subd. (i), now subd. (k).)*®

e Send a written report thereof within 36 hours of receiving the information
concerning the incident to any agency to which it is required to make a
telephone report under this subdivision.

As of January 1, 2006, initial reports may be made by fax or electronic
transmission, instead of by telephone, and will satisfy the requirement for a
written report within 36 hours. (Pen. Code, § 11166, subd. (i), now subd.

(k).)*®
Receipt of Cross-Reports by District Attorney’s Office:

A district attorney’s office shall:

e Receive reports of every known or suspected instance of child abuse reported
to law enforcement, county probation or county welfare departments, except
acts or omissions of general neglect coming within Penal Code section
11165.2, subdivision (b). (Pen. Code, § 11166, subds. (h) and (i), now subds.

(i) and (k).)"

Reporting to Licensing Agencies:

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Report by telephone immediately or as soon as practically possible to the
appropriate licensing agency every known or suspected instance of child
abuse or neglect when the instance of abuse or neglect occurs while the child
is being cared for in a child day care facility, involves a child day care
licensed staff person, or occurs while the child is under the supervision of a
community care facility or involves a community care facility licensee or staff
person. The agency shall also send, fax, or electronically transmit a written
report thereof within 36 hours of receiving the information concerning the

5 Ipid.
18 Ipid.

7 As added by Statutes 1980, chapter 1071; amended by Statutes 1981, chapter 435, Statutes
1982, chapter 905, Statutes 1984, chapter 1423, Statutes 1986, chapter 1289, Statutes 1987,
chapter 1459, Statutes 1988, chapters 269 and 1580, Statutes 1990, chapter 1603, Statutes 1992,
chapter 459, Statutes 1993, chapter 510, Statutes 1996, chapters 1080 and 1081, and Statutes
2000, chapter 916.
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incident to any agency to which it is required to make a telephone report under
this subdivision. The agency shall send the licensing agency a copy of its
investigation report and any other pertinent materials.

As of July 31, 2001, initial reports may be made by fax or electronic
transmission, instead of by telephone, and will satisfy the requirement for a
written report within 36 hours. (Pen. Code, § 11166.2.)™

Additional Cross-Reporting in Cases of Child Death:
A city or county law enforcement agency shall:

e Cross-report all cases of child death suspected to be related to child abuse or
neglect to the county child welfare agency. (Pen. Code, § 11166.9, subd. (k),
now § 11174.34, subd. (k).)*°

A county welfare department shall:

e Cross-report all cases of child death suspected to be related to child abuse or
neglect to law enforcement. (Pen. Code, § 11166.9, subd. (k), now §
11174.34, subd. (k).)®

e Create a record in the Child Welfare Services/Case Management System
(CWS/CMS) on all cases of child death suspected to be related to child abuse
or neglect. (Pen. Code, § 11166.9, subd. (I), now § 11174.34, subd. (1).)*

e Enter information into the CWS/CMS upon notification that the death was
subsequently determined not to be related to child abuse or neglect. (Pen.
Code, § 11166.9, subd. (I), now § 11174.34, subd. (1).)*

Investigation of Suspected Child Abuse, and Reporting to and from the
State Department of Justice

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Complete an investigation to determine whether a report of suspected child
abuse or severe neglect is unfounded, substantiated or inconclusive, as defined
in Penal Code section 11165.12, for purposes of preparing and submitting the

18 As added by Statutes 1985, chapter 1598 and amended by Statutes 1987, chapter 531; Statutes
1988, chapter 269; Statutes 1990, chapter 650; and Statutes 2000, chapter 916.

19 As amended by Statutes 1999, chapter 1012, operative January 1, 2000. This code section has
since been renumbered as Penal Code section 11174.34, without amendment, by Statutes 2004,
chapter 842.

20 | pid.
21 |bid.
22 | pid.
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state “Child Abuse Investigation Report” Form SS 8583, or subsequent
designated form, to the Department of Justice. (Pen. Code, § 11169, subd. (a);
Cal. Cozge Regs., tit. 11, 8 903, “Child Abuse Investigation Report” Form SS
8583.)

e Forward to the Department of Justice a report in writing of every case it
investigates of known or suspected child abuse or severe neglect which is
determined to be substantiated or inconclusive, as defined in Penal Code
section 11165.12. Unfounded reports, as defined in Penal Code section
11165.12, shall not be filed with the Department of Justice. If a report has
previously been filed which subsequently proves to be unfounded, the
Department of Justice shall be notified in writing of that fact. The reports
required by this section shall be in a form approved by the Department of
Justice and may be sent by fax or electronic transmission. (Pen. Code, §
11169, subd. (a); Cal. Code Regs., tit. 11, 8 903, “Child Abuse Investigation
Report” Form SS 8583.) 2

Notifications Following Reports to the Child Abuse Central Index

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Notify in writing the known or suspected child abuser that he or she has been
reported to the Child Abuse Central Index, in any form approved by the
Department of Justice, at the time the “Child Abuse Investigation Report” is
filed with the Department of Justice. (Pen. Code, § 11169, subd. (b).)*

e Make relevant information available, when received from the Department of
Justice, to the child custodian, guardian ad litem appointed under section 326,
or counsel appointed under section 317 or 318 of the Welfare and Institutions
Code, or the appropriate licensing agency, if he or she is treating or
investigating a case of known or suspected child abuse or severe neglect.
(Pen. Code, § 11170, subd. (b)(1).)*

23 Code section as added by Statutes 1980, chapter 1071, amended by Statutes 1981, chapter 435,
Statutes 1985, chapter 1598, Statutes 1988, chapters 269 and 1497, Statutes 1997, chapter 842,
and Statutes 2000, chapter 916. Regulation as added by Register 98, No. 29.

2 |bid.

%> As amended by Statutes 1997, chapter 842, Statutes 1999, chapter 475, and Statutes 2000,
chapter 916. The potential reimbursement period for this activity begins no earlier than January
1, 2001—the operative date of Statutes 2000, chapter 916.

% As added by Statutes 1980, chapter 1071; amended by Statutes 1981, chapter 435, Statutes
1982, chapter 162, Statutes 1984, chapter 1613, Statutes 1985, chapter 1598, Statutes 1986,
chapter 1496, Statutes 1987, chapter 82, Statutes 1989, chapter 153, Statutes 1990, chapters 1330
and 1363, Statutes 1992, chapters 163 and 1338, Statutes 1993, chapter 219, Statutes 1996,
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¢ Inform the mandated reporter of the results of the investigation and of any
action the agency is taking with regard to the child or family, upon completion
of the child abuse investigation or after there has been a final disposition in
the matter. (Pen. Code, § 11170, subd. (b)(2).)*’

e Notify, in writing, the person listed in the Child Abuse Central Index that he
or she is in the index, upon receipt of relevant information concerning child
abuse or neglect investigation reports contained in the index from the
Department of Justice when investigating a home for the placement of
dependent children. The notification shall include the name of the reporting
agency and the date of the report. (Pen. Code, § 11170, subd. (b)(5), now
subd. (b)(6).)®

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, county welfare department,
county licensing agency, or district attorney’s office shall:

e Obtain the original investigative report from the reporting agency, and draw
independent conclusions regarding the quality of the evidence disclosed, and
its sufficiency for making decisions regarding investigation, prosecution,
licensing, or placement of a child, when a report is received from the Child
Abuse Central Index. (Pen. Code, § 11170, subd. (b)(6)(A), now (b)(8)(A).) *°

Any city or county law enforcement agency, county probation department, or
county welfare department shall:

e Notify, in writing, the person listed in the Child Abuse Central Index that he
or she is in the index, upon receipt of relevant information concerning child
abuse or neglect reports contained in the index from the Department of Justice
regarding placement with a responsible relative pursuant to Welfare and
Institutions Code sections 281.5, 305, and 361.3. The notification shall
include the location of the original investigative report and the submitting
agency. The notification shall be submitted to the person listed at the same
time that all other parties are notified of the information, and no later than the
actual judicial proceeding that determines placement. (Pen. Code, § 11170,
subd. (c).)

chapter 1081, Statutes 1997, chapters 842, 843, and 844, Statutes 1999, chapter 475, and Statutes
2000, chapter 916.

27 |bid.

%8 As amended by Statutes 1997, chapter 844, Statutes 1999, chapter 475, and Statutes 2000,
chapter 916. This subdivision was renumbered by Statutes 2004, chapter 842.

29 | pid.
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Record Retention

Any city or county police or sheriff’s department, or county probation department
if designated by the county to receive mandated reports shall:

e Retain child abuse or neglect investigative reports that result in a report filed
with the Department of Justice for a minimum of eight years for counties and
cities (a higher level of service above the two-year record retention
requirement pursuant to Gov. Code 88 26202 (cities) and 34090 (counties).)
If a subsequent report on the same suspected child abuser is received within
the first 10-year period, the report shall be maintained for an additional 10
years. (Pen. Code, § 11169, subd. (c).)*°

A county welfare department shall:

e Retain child abuse or neglect investigative reports that result in a report filed
with the Department of Justice for a minimum of seven years for welfare
records (a higher level of service above the three-year record retention
requirement pursuant to Welf. & Inst. Code, § 10851.) If a subsequent report
on the same suspected child abuser is received within the first 10-year period,
the report shall be maintained for an additional 10 years. (Pen. Code, 8
11169, subd. (c).) **

The Commission found that requirements imposed on individuals, termed “mandated reporters,”
are not unique to government, but rather are generally applicable to all persons described in the
statute. Mandated reporters, including physicians, teachers, social workers, law enforcement
personnel, and members of a number of other professions, are required to report to “an agency
specified in section 11165.9,” whenever the mandated reporter knows or reasonably suspects that
a child has been the victim of abuse or severe neglect.** These requirements are imposed upon
individuals by virtue of their vocation and professional training, irrespective of whether they are
employed by local government. Therefore, as discussed in the test claim statement of decision,
those requirements do not constitute a state-mandated new program or higher level of service.*®
Additionally, some duties found in the test claim statutes are not new, or are otherwise excluded
from reimbursement, pursuant to the Commission’s findings in the test claim statement of

% As amended by Statutes 1997, chapter 842.
3 |bid.

%2 penal Code section 11166(a) (Added by Stats. 1980, ch. 1071. Amended by Stats. 1981, ch.
435; Stats. 1982, ch. 905; Stats. 1984, ch. 1423; Stats. 1986, ch. 1289; Stats. 1987, ch.

1459; Stats. 1988, ch. 269; Stats. 1988, ch. 1580; Stats. 1990, ch. 1603 (SB2669); Stats. 1992,
ch. 459 (SB1695); Stats. 1993, ch. 510 (SB665); Stats. 1996, ch. 1080 (AB295); Stats. 1996, ch.
1081 (AB3354); Stats. 2000, ch. 916 (AB1241); Stats. 2001, ch. 133 (AB102); Stats. 2002, ch.
936 (AB299); Stats. 2004, ch. 823 (AB20); Stats. 2004, ch. 842 (SB1313); Stats. 2005, ch. 42
(AB299): Stats. 2005, ch. 713 (AB776); Stats. 2006, ch. 701 (AB525); Stats. 2007, ch. 393
(AB673); Stats. 2010, ch. 123 (AB2380); Stats. 2012, ch. 728 (SB71); Stats. 2012, ch. 517
(AB1713); Stats. 2012, ch. 521 (AB1817)).

%3 See County of Los Angeles v. State (1987) 43 Cal.3d 46, at p. 56.
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decision. Furthermore, maintaining the Child Abuse Central Index (CACI), and other duties
imposed upon the Department of Justice, are not reimbursable activities because they affect state
government, rather than local government.

But the duties imposed on city and county law enforcement agencies, county welfare
departments, and county probation departments, where authorized, to receive reports from
mandated reporters of suspected child abuse; to refer those reports to the correct agency when
the recipient agency lacks jurisdiction; to cross-report to other local agencies with concurrent
jurisdiction and to the district attorneys’ offices; to report to licensing agencies; to make
additional reports in the case of a child’s death from abuse or neglect; to distribute the
standardized forms to mandated reporters; to investigate reports of suspected child abuse to
determine whether to report to the Department of Justice; to notify suspected abusers of listing in
the Child Abuse Central Index; and to retain records, as specified, are unique to local
government, and were determined to constitute a reimbursable state-mandated program pursuant
to article X111 B, section 6 of the California Constitution. A small number of activities were also
approved for county licensing agencies and district attorneys’ offices, as provided.

1. PROCEDURAL HISTORY

The test claim was filed on June 29, 2001, by the County of Los Angeles (claimant), and was
partially approved by the Commission on December 6, 2007, by a vote of 7 to 0.*

The adopted statement of decision was issued December 19, 2007, with instructions for the
claimant to file proposed parameters and guidelines within 30 days. The claimant submitted
proposed parameters and guidelines on January 14, 2008. On December 2, 2008, the claimant
requested a prehearing conference on the draft parameters and guidelines. Pursuant to the
prehearing on December 11, 2008, the parties agreed that they would develop a reasonable
reimbursement methodology (RRM) and submit the proposal to the Commission by

April 1, 2009. On March 10, 2009, the claimant submitted a request for a second prehearing.
Pursuant to the second prehearing, Commission staff issued proposed schedules for the parties
resulting in a tentative hearing date between September 2009 and January 2010. When the
claimant failed to submit the proposed RRMs for addition to the parameters and guidelines
within the proposed schedules, Commission staff warned, in a letter dated August 19, 2009, that
“if a proposed reimbursement methodology is not submitted by September 1, 2009,” the
Commission would proceed in adopting an actual cost parameters and guidelines at the
December 2009 hearing. The claimant requested a third prehearing, which was set for

October 29, 2009. At the third prehearing, it was determined that the initial proposed parameters
and guidelines did not describe the reimbursable activities consistently with the surveys that
were being circulated to evaluate costs and form the proposed unit rate RRMs. As a result, the
claimant submitted revised proposed parameters and guidelines, on January 28, 2010, attempting
to describe the reimbursable activities more in line with the information requested in the surveys.

On March 11, 2010, the Department of Social Services (CDSS) requested an extension of time to
file comments on the revised proposed parameters and guidelines. On March 12, 2010, the State
Controller’s Office (SCO) requested an extension of time to file comments on the revised

proposed parameters and guidelines. On March 18, 2010, CDSS submitted written comments on

% Exhibit A, Test Claim Statement of Decision, at pp. 1-2; 21-38.
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the revised proposed parameters and guidelines.*®> On March 30, 2010 the Department of
Finance (DOF) submitted written comments on the revised proposed parameters and
guidelines.*® On April 1, 2010, SCO submitted written comments on the revised proposed
parameters and guidelines.*” On May 18, 2010, the claimant submitted rebuttal comments and a
second revised proposed parameters and guidelines.*

On March 12, 2013, Commission staff issued a draft proposed statement of decision and
parameters and guidelines.®® On March 20, 2013, the claimant requested an extension of time to
file comments, from April 2, 2013 to May 2, 2013, and a postponement of the hearing date from
April 19, 2013 to May 24, 2013. The request for extension and postponement was granted for
good cause. On March 27, 2013 the SCO filed comments on the draft proposed statement of
decision and parameters and guidelines.”> On April 17, 2013, the claimant filed comments on
the draft proposed statement of decision and parameters and guidelines.** On April 19, 2013,
DOF filed a request for extension and postponement, which was granted for good cause on April
22, 2013, extending time to file comments until June 7, 2013, and setting the matter for hearing
on July 26, 2013.

On June 7, 2013, DOF submitted comments on the draft proposed statement of decision,
suggesting that Proposition 30, adopted by the voters in 2012, might have an impact on the
Commission’s findings regarding costs mandated by the state.** On June 10, 2013, CDSS
submitted comments on the draft proposed statement of decision, requesting that the
Commission consider the potential impact of Proposition 30 and the 2011 Realignment
legislation.®

On June 14, 2013, Commission staff issued a request for comments and additional briefing
addressing the 2011 Realignment Legislation and Proposition 30, and the possible impacts on
existing public safety-related mandates, such as the ICAN program.** On July 8, 2013, DOF

% Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines.
% Exhibit D, DOF Comments on Revised Proposed Parameters and Guidelines.
37 Exhibit E, SCO Comments on Revised Proposed Parameters and Guidelines.

% Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines.

% Exhibit I, Draft Staff Analysis and Proposed Parameters and Guidelines.

40 Exhibit J, SCO Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines.

! Exhibit K, Claimant Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines.

%2 Exhibit L, DOF Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines.

*3 Exhibit M, CDSS Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines.

* Exhibit N, Commission Request for Comments on New Substantive Issue.
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requested an extension of time to file comments and postponement of the hearing to the
December 6, 2013 hearing, which was granted for good cause.* The parties and interested
partieEGSEPIQitted comments in response to Commission staff’s request on September 3 and 5,
2013.™ "

1. POSITION OF THE PARTIES
A. Claimant’s Position and Proposed Parameters and Guidelines

The claimant’s revised proposed parameters and guidelines offered a combination of actual cost
reimbursement for some activities and standard times-based RRMs for others. In response to
agency comments, the claimant submitted rebuttal comments and a second revised proposed
parameters and guidelines, which introduced a “streamlined three-tiered classification of
required investigations,”*° but otherwise made no changes to the prior revised proposed
parameters and guidelines. For that reason, both the revised proposed parameters and guidelines
and the second revised proposed parameters and guidelines are analyzed below.

The claimant proposes actual cost reimbursement for most activities expressly approved in the
statement of decision, and most activities alleged to be reasonably necessary to complete those
activities, including a number of case-specific investigative activities and costs, such as
polygraph testing, DNA testing, medical examinations, and other evidence-gathering activities.
In addition, the claimant proposes standard time RRMs for the following repetitive activities:

e For law enforcement to complete an investigation of suspected child abuse to
determine whether a report is unfounded, substantiated or inconclusive: multiple
standard time RRMs are proposed by the claimant based upon the level of
investigation required in each case;*° and

e For county welfare departments to complete certain reports and comply with
specified notice requirements.*

The activities proposed for reimbursement by the claimant are based on declarations in the
record detailing the procedures that Los Angeles County Sheriff’s Department employs to
investigate reports of suspected child abuse. The standard times were developed on the basis of
survey information collected from Los Angeles County Sheriff’s Department personnel, and

%> Exhibit O, DOF Request for Extension and Postponement.

%% Exhibit P, CSAC Response to Commission Request for Comments.

" Exhibit Q, County of LA Response to Commission Request for Comments.
“8 Exhibit R, DOF Response to Commission Request for Comments.

¥ Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 6.

% Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 14-18.

*L Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 27.
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provide reimbursement for repetitive activities conducted by law enforcement agencies when
inquiring into reports of suspected child abuse. Standard time RRMs are proposed for three
levels of investigations, based on the progress of the investigation, Level 1 being the lowest
level.

In cases in which the report is facially inaccurate, or where a preliminary investigation results in
a finding that no abuse has occurred, standard times are proposed for the recordkeeping and
investigative activities necessary to receive and track the report, and to decide not to forward the
report to DOJ; these cases are described as levels 1 and 2, and include receiving and reviewing
the initial report, and, where necessary, tasking a patrol officer to conduct interviews and
preliminary investigation, concluding with closure of the case, which includes supervisory
review.>® Cases in which some evidence is adduced that necessitates further investigation are
categorized as level 3 investigations. Level 3 includes follow-up interviews conducted by a
“Child abuse investigator,” conducting a background check on the suspect(s), conferring with
social services, and writing additional reports, including the CACI report required for DOJ.>
The claimant proposes applying one of the standard times to each category of case, as reported
by each eligible claimant, and multiplying the standard times by the hourly pay rates for each
law enforcement agency.

The standard times RRMs proposed for county welfare agencies to prepare and submit certain
reports and satisfy certain notice requirements were developed on the basis of information from
CDSS detailing the procedures required of individual county welfare agencies, and surveys of
eligible agencies in Los Angeles County taken to determine how much time is spent on each
activity. The standard times are proposed for the completion of the Child Abuse Summary
Report form, the Suspected Child Abuse Report form, the Notice of Child Abuse Central Index
Listing form, filing copies of the forms, and responding to Department of Justice requests. The
standard times are proposed to be applied to the number of these activities completed, multiplied
by the hourly pay rates for eligible county welfare departments. The proposed RRMs are silent
regarding reimbursement for probation departments that may perform some of the activities
proposed for the RRMs.

In response to the draft proposed statement of decision issued March 12, 2013, the claimant
submitted rebuttal comments and declarations in support. The claimant continues to stress that
the scope of investigation for which reimbursement is required includes regulations put in place
by DOJ after the test claim decision, which require a full investigation, including gathering and
preserving evidence. The claimant argues that these activities should therefore be reimbursable.
In the additional declarations submitted by the claimant, each declarant expressed a belief that all
investigative activities and steps necessary to complete an investigation must be reimbursed.**

In addition, the claimant continues to argue for reimbursement for annual training of “ICAN

%2 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at pp. 15-16.

%3 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 17.

> Exhibit K, Claimant’s Comments on Draft Proposed Parameters and Guidelines.
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staff” and reimbursement for developing and updating software and computer systems to track
and process child abuse reports.>®

In response to Commission staff’s request for comments on the realignment issue, the claimant
argued that “the ICAN statutes are not funded by the 2011 Realignment Legislation” and
therefore article XIII, section 36 had no effect on mandate reimbursement for the ICAN
activities.>®

B. CDSS Position

CDSS urges the Commission to reject claimant’s proposed parameters and guidelines, including
the proposed law enforcement RRM, “because the activities described in it are not related to or
required by CANRA.” CDSS argues at length that CANRA does not give rise to any affirmative
duty to investigate child abuse, and that in any event the investigative activities called for in the
claimant’s revised proposed parameters and guidelines reach deep into the realm of criminal
investigative activities. CDSS argues that local law enforcement has a responsibility to
investigate suspected child abuse, but that responsibility is not grounded in the provisions of
CANRA. CDSS does not discuss the county welfare standard times and the activities involved
in its comments, addressing only the activities and proposed standard times for law
enforcement.”’

On June 10, 2013, CDSS filed comments on the draft staff analysis, in which CDSS concludes
that the draft parameters and guidelines “appear appropriate and reasonable, and the California
Department of Social Services supports them.” With respect to offsetting revenues, CDSS
asserts that counties receive “significant state funding for the activities of social workers,” and
that a 1991-1992 realignment of Child Welfare Services Programs (AB 948) constitutes a
potential offset. CDSS also declares that “[w]e also would expect the Commission to consider
the implications of the [2011] realignment agreements’ statutory and constitutional changes in
any reimbursable cost estimates beyond 2011.”°®

C. DOF Position

DOF opposes the adoption of the claimant’s revised proposed parameters and guidelines on the
ground that “the proposed RRM inappropriately includes the totality of its law enforcement
response to reports of child abuse, and all activities leading up to a full criminal prosecution.”
DOF argues that “the activities in levels 3, 4, and 5 are not requirements of CANRA but a more
extensive investigation needed for the criminal justice system to apprehend and prosecute a
criminal and therefore should not be reimbursable.” DOF urges instead that “only those
activities directly related to an investigation conducted to determine whether a report of
suspected child abuse or neglect is unfounded, substantiated, or inconclusive, should be
reimbursable.”>®

> bid.

% Exhibit Q, Claimant’s Response to Commission Request for Comments.

> Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at p. 1.
%8 Exhibit M, CDSS Comments on Draft Proposed Parameters and Guidelines.

% Exhibit D, DOF Comments on Revised Proposed Parameters and Guidelines, at p. 1.
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On June 7, 2013, DOF submitted comments on the draft proposed parameters and guidelines,
stating, “[g]enerally we have no concerns with the reimbursable activities as they appear to be
consistent with the statement of decision.” However, DOF did suggest that the 2011 realignment
would impact not only the scope of costs mandated by the state, but the extent to which the
activities themselves are mandated.®

DOF responded to Commission staff’s request for comments on the realignment issue,
concluding, “[a]fter deliberating the questions, as well as the ICAN activities[,]” that “the
approved activities under the ICAN statutes are reimbursable under the law.”®* DOF stated that
it “does not believe that the 2011 Realignment Legislation shifted complete or partial funding
responsibility from the state to local government,” and therefore article X111, section 36 is not
applicable to the ICAN activities.®

D. SCO Position

The SCO states that “the activities specified in Section IV B [Reimbursable Activities] do not
clearly identify the mandated activities in the Statement of Decision adopted by the Commission
on December 19, 2007.” SCO requests that the activities to which the standard time RRMs will
apply be correlated to the reimbursable activities specified in the statement of decision. SCO
also suggests that the activities should be segregated between one-time and on-going activities.
And, SCO recommends that only an RRM rate or actual cost methodology be applied to each
activity, not “a combination of actual cost and or standard cost methodologies,” as proposed in
the claimant’s revised proposed parameters and guidelines.®® On March 27, 2013, the SCO
submittedegomments on the draft proposed statement of decision, in which it recommended “no
changes.”

IV. COMMISSION FINDINGS

Commission staff has reviewed the claimant’s proposed parameters and guidelines and
comments received. Non-substantive, technical changes, for purposes of clarification,
consistency, and conformity to the statement of decision and statutory language have been made,
and are not addressed in this analysis. The following analysis addresses only substantive
changes to the activities approved in the statement of decision, and to the claimant’s proposed
parameters and guidelines, and incorporates changes to the parameters and guidelines proposed
by the parties, where appropriate. The analysis also addresses whether the evidence in the record
supports the adoption of the proposed RRMs.

A. Substantive Changes in Law Affecting the Period of Reimbursement for Some
Activities (Section I11. of Proposed Parameters and Guidelines)

% Exhibit L, DOF Comments on Draft Proposed Parameters and Guidelines.

%1 Exhibit R, DOF Response to Commission Request for Comments, at pp. 1-2.

* Ibid.

%% Exhibit E, SCO Comments on Revised Proposed Parameters and Guidelines, at pp. 1-2.
% Exhibit J, SCO Comments on Draft Proposed Statement of Decision.
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Government Code section 17557(e) states that a test claim shall be submitted on or before

June 30 following a given fiscal year to establish eligibility for that fiscal year. The County of
Los Angeles filed the test claim on June 29, 2001, establishing eligibility for reimbursement for
the 1999-2000 fiscal year. Therefore, costs incurred on or after July 1, 1999 are reimbursable
under this test claim, for statutes in effect before July 1, 1999, or later, as specified, for statutes
effective after July 1, 1999.

Here, the period of reimbursement must also take account of the subsequent amendments made
to the test claim statutes that ended, or limited, some of the reimbursable activities. Statutes
2011, chapter 468 (AB 717) amended Penal Code section 11169 to provide, in pertinent part:

(@) An agency specified in Section 11165.9 shall forward to the Department of
Justice a report in writing of every case it investigates of known or suspected
child abuse or severe neglect that is determined to be substantiated, other than
cases coming within subdivision (b) of Section 11165.2. An agency shall not
forward a report to the Department of Justice unless it has conducted an active
investigation and determined that the report is substantiated, as defined in Section
11165.12. If a report has previously been filed which subsequently proves to be
not substantiated, the Department of Justice shall be notified in writing of that fact
and shall not retain the report. The reports required by this section shall be in a
form approved by the Department of Justice and may be sent by fax or electronic
transmission. An agency specified in Section 11165.9 receiving a written report
from another agency specified in Section 11165.9 shall not send that report to the
Department of Justice.

(b) On and after January 1, 2012, a police department or sheriff’s department
specified in Section 11165.9 shall no longer forward to the Department of Justice
a report in writing of any case it investigates of known or suspected child abuse or
severe neglect.

(c) At the time an agency specified in Section 11165.9 forwards a report in
writing to the Department of Justice pursuant to subdivision (a), the agency shall
also notify in writing the known or suspected child abuser that he or she has been
reported to the Child Abuse Central Index (CACI).The notice required by this
section shall be in a form approved by the Department of Justice. The
requirements of this subdivision shall apply with respect to reports forwarded to
the department on or after the date on which this subdivision becomes operative.®

Prior to the 2011 amendment, this section required agencies specified in section 11165.9% to
forward to DOJ, after investigation, reports of suspected child abuse or neglect that were

% Penal Code section 11169 (Stats. 2011, ch. 468 (AB 717)) [emphasis added].

% penal Code section 11165.9 lists the agencies to which the remaining sections of the Child
Abuse and Neglect Reporting Act apply: city and county police and sheriff’s departments, except
school district police or security departments; county welfare departments; and county probation
departments where designated by the county to receive reports of suspected child abuse from
mandated reporters. (Stats. 2000, ch. 916).
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determined to be “not unfounded.”®” By changing the requirement from those cases that were
“not unfounded,” to only those that are “substantiated,” the amended section now excludes an
“inconclusive” case, meaning that forwarding to DOJ “inconclusive” reports of suspected child
abuse or neglect is no longer reimbursable as of the effective date of the amendment,

January 1, 2012.%8

The new section also provides that law enforcement agencies “shall no longer” forward reports
of suspected child abuse to DOJ, even if those reports are substantiated. Therefore, for law
enforcement agencies only, reimbursement for forwarding reports of suspected child abuse to
DOJ is no longer mandated as of January 1, 2012. This change was intended, in part, to provide
cost savings to the state by limiting the mandate, including ending reimbursement for all law
enforcement investigations required to satisfy the reporting requirements.®® However, AB 717
did not change any other statutory or common law requirements imposed upon police officers, as
mandated reporters, to investigate child abuse pursuant to Penal Code section 11166. The
Commission, in its statement of decision on the test claim, specifically found that section 11166
did not impose a reimbursable mandate on local government since the duty of a mandated
reporter is not unique to government.” Therefore, beginning January 1, 2012, for law
enforcement only, the activity of investigating child abuse, for purposes of preparing the report
to DOJ, is no longer a reimbursable activity.

Note also that subdivision (c) requires that “At the time an agency specified in Section

11165.9 forwards a report [to DOJ]...the agency shall also notify in writing the known or
suspected child abuser that he or she has been reported to the Child Abuse Central Index
(CACI).” Because this notice requirement is triggered by the report forwarded to DOJ, and law
enforcement agencies are no longer required to forward reports to DOJ pursuant to section
11169(b), law enforcement agencies are also no longer are required to notify the suspected child
abuser that he or she has been listed in CACI, at the time a report is forwarded. And, because
only “substantiated” reports, rather than all reports that are “not unfounded” are now required to
be forwarded to DOJ, the requirement for other agencies subject to the mandate to inform the

%7 Penal Code section 11169(a) (Stats. 1997, ch. 842, § 5 (SB 644); Stats. 2000, ch. 916, § 27
(AB 1241); Code of Regulations, Title 11, section 903 (Register 98, No. 29); “Child Abuse
Investigation Report” Form SS 8583.

% Penal Code section 11169 (As amended by Stats. 2011, ch. 468 (AB 717)).

% See Exhibit X, AB 717 Senate Committee Analysis [“By deleting the requirement to report
inconclusive reports, as well as limiting CACI reporting agencies to child welfare and probation
departments, the provisions of this bill will result in future state-reimbursable cost savings due to
reduced mandated reporting workload on local reporting agencies™].

% See e.g. Alejo v. City of Alnambra, 75 Cal.App.4th 1180, addressing the duty of a law
enforcement officer, as a mandated reporter, to investigate alleged child abuse reported to the
officer; see also 11165.14, addressing the duty of law enforcement to investigate a child abuse
complaint filed by a parent or guardian of a pupil with a school or an agency specified in Section
11165.9 against a school employee or other person that commits an act of child abuse against a
pupil at a schoolsite. However, these investigative requirements have not been found to impose
reimbursable state-mandated programs.
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suspected child abuser of the listing in the CACI will arise with diminished frequency. However,
a number of other notice requirements approved in the test claim statement of decision remain
unaffected by the amendments made by Statutes 2011, chapter 468. The remaining activities
relating to notice requirements approved by the Commission arise from section 11170, and are
unaffected by the substantive amendments to the test claim statutes; the code section from which
these activities arise was not substantively altered by Statutes 2011, chapter 468. Furthermore,
these activities are triggered by events other than the initial listing in the CACI or initial
forwarding of a report to DOJ, which were substantively altered by Statutes 2011, chapter 468.
The remaining notice requirements are therefore included in the parameters and guidelines
without further analysis.

Based on the foregoing analysis and discussion, the language of Section 11, Period of
Reimbursement, reflects the ending of certain activities, as of January 1, 2012. Additionally, for
purposes of clarity, activities that are ended by subsequent amendments are specified in Section
IV, Reimbursable Activities.

B. Reimbursable Activities (Section V. of Proposed Parameters and Guidelines)

The majority of reimbursable activities included in the parameters and guidelines are drawn
directly from the test claim statement of decision, and are approved without substantial analysis.
However, for purposes of clarity and consistency, the parameters and guidelines provide,
consistent with Penal Code section 11165.9, that “city and county law enforcement agencies”
and “city or county police or sheriff’s departments” are used interchangeably throughout the test
claim statutes, and this analysis, and are not distinct entities subject to the mandate, as might be
inferred from the test claim statement of decision. Additionally, for purposes of clarity and
consistency, activities relating to obtaining the original investigative report and drawing
independent conclusions, and retaining records of suspected child abuse reports, will be analyzed
briefly. And finally, the scope of the activities approved in the test claim statement of decision
pertaining to investigations and forwarding reports to DOJ is analyzed at length.

One-Time Activities: Developing Policies and Procedures to Implement the Mandate,
Including Due Process Procedures

Government Code section 17557 provides that “[t]he proposed parameters and guidelines may
include proposed reimbursable activities that are reasonably necessary for the performance of the
state-mandated program.”’* The Commission’s regulations provide that parameters and
guidelines shall include “a description of the most reasonable methods of complying with the
mandate.” “*The most reasonable methods of complying with the mandate’ are those methods
not specified in statute or executive order that are necessary to carry out the mandated
program.”’? The claimant has proposed the following reasonably necessary activities:

1) Annually, update Departmental policies and procedures necessary to comply
with ICAN's requirements.

™t Government Code section 17557 (as amended by Stats. 2010, ch. 719 § 32 (SB 856) effective
October 19, 2010; Stats. 2011, ch. 144 (SB 112)).

"2 Code of Regulations, Title 2, section 1183.1(a)(4) (Register 96, No. 30; Register 2005, No.
36).
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2) Periodically, meet and confer with State and local agencies in coordinating
ICAN cross-reporting and collaborative efforts.

3) Annually, train ICAN staff in State Department of Justices' [DOJ] ICAN
requirements. Reimbursable specialized ICAN training costs include those
incurred to compensate participants and instructors for their time in
participating in an annual training session and to provide necessary facilities,
training materials and audio visual presentations.

4) Periodically, to develop, update or obtain computer software and obtain
equipment necessary for ICAN cross-reporting and reporting to DOJ.

5) Testing and evaluation costs that are incurred when reasonably necessary to
make an evidentiary finding. Reimbursement is provided for the costs of tests
and evaluations on suspects as well as victims. Victim costs include those
incurred for medical exams for sexual assault and/or physical abuse, mental
health exams, and, where the victim dies, for autopsies. Suspect costs include
those incurred for DNA and polygraph testing. Also included, when
reasonably necessary to make an evidentiary finding are the costs of video-
taping interviews of victims and suspects.

6) Due process costs incurred by law enforcement and county welfare agencies
to develop and maintain ICAN due process procedures reasonably necessary
to comply with federal due process procedural protections under the 14th
Amendment which need to be afforded suspects reported to the DOJ's Child
Abuse Central Index [CACI]."

SCO recommended, in its comments, that the proposed reasonably necessary activities “be
delineated between One-time and Ongoing Activities.” The Commission agrees; identification
of one-time and ongoing activities is a necessary and usual convention of parameters and
guidelines, and the parameters and guidelines for this mandated program therefore include such
delineation.

Government Code section 17559 provides that a claimant or the state may petition to set aside a
Commission decision not supported by substantial evidence. The Commission’s regulations
provide that hearings need not be conducted according to strict and technical rules of evidence,
but that evidence must be “the sort of evidence on which responsible persons are accustomed to
rely in the conduct of serious affairs,” and that hearsay evidence will usually not be sufficient to
support a finding unless admissible over objection in a civil action. The regulations also provide
for admission of oral or written testimony, the introduction of exhibits, and taking official notice
“in the manner and of such information as is described in Government Code section 11515.”
Therefore the reasonably necessary activities proposed must be supported by substantial
evidence in order to withstand judicial review, and that evidence must include something other
than hearsay evidence.

With respect to activity 1), above, SCO suggested that “Annually updating Departmental policies
and procedures,” as proposed, should be only reimbursable as a one-time activity. SCO

"3 See Exhibit B, Claimant’s Revised Proposed Parameters and Guidelines, at p. 25.
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therefore recommended striking the word “annually” above, and instead approving one-time
reimbursement to “[d]evelop and establish policies and procedures necessary to comply with
ICAN’s requirements.””* DOF, similarly, suggested striking the word “annually” and approving
only a one-time reimbursement to “[u]pdate Departmental policies and procedures to comply
with ICAN requirements.””

The claimant has submitted excerpts from the Los Angeles County Sheriff’s Department Child
Abuse Protocol, suggesting that the department developed a written policy for child abuse
investigations. The claimant has not submitted evidence directly explaining why policy updates
are necessary, but it is reasonable to assume, in this limited context, that in implementing the test
claim statutes some policies and procedures required updating. Accordingly, the Commission
has frequently approved similar policy and procedure updates as a reasonably necessary activity.

However, there is no evidence that compliance with ICAN requirements necessitates annual
updates to departmental policies and procedures. Since the enactment of the test claim statute in
Statutes 2000, chapter 916, very few substantive changes have been made that pertain to the
mandated activities approved in the test claim statement of decision, and the claimant has not
made any showing that changes to the ICAN requirements are frequent enough or substantial
enough to warrant annual updates to policies and procedures.

Accordingly, the Commission finds that only a one-time update of policies and procedures for
the ongoing activities approved by the Commission is reasonably necessary to carry out the
mandate. Reimbursement for a one-time update of policies and procedures is reflected in the
parameters and guidelines.

With respect to items 2) through 5), above, the claimant did not submit evidence with its
proposed parameters and guidelines to establish that the proposed activities are reasonably
necessary to comply with the mandate; only unsupported assertions of necessity are found in the
record.”” Because there was no evidence in the record to support these items, Commission staff
recommended in the draft staff analysis that items 2) through 5) be denied.” In response to the
draft staff analysis, the claimant submitted comments which provide some evidence that some of
the activities described in items 3) through 5) might be reasonably necessary to comply with the
mandate.

With respect to item 3), proposing annual training of “ICAN staff,” the claimant submitted the
declaration of Sergeant Daniel Scott, which states that “it is my information and belief that
specialized training is necessary to ensure that ICAN’s comprehensive child abuse referral

™ Exhibit E, SCO Comments on Revised Proposed Parameters and Guidelines, at p. 3.
"> Exhibit D, DOF Comments on Revised Proposed Parameters and Guidelines, at p. 2.

’® See, e.g., Statutes 2011, chapter 468 (AB 717), amending Penal Code section 11169 to provide
that only substantiated reports must be forwarded to the DOJ, and not “inconclusive” reports;
and to provide that as of January 1, 2012, law enforcement agencies no longer are required to
forward reports of suspected child abuse to DOJ.

" Exhibit B, Revised Proposed Parameters and Guidelines, at pp. 20-21; 26.
'8 Exhibit 1, Draft Staff Analysis and Proposed Parameters and Guidelines, at p. 27.
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assessments, investigations and reports are completed in a timely manner and in accordance with
DOJ’s requirements.” Sergeant Scott further expressed a belief that ICAN training should be
performed annually, so that “new ICAN staff can be promptly trained and deployed.”” In
addition, the claimant noted SCO’s Comments in April 2010, in which it was recommended that
one-time activities include training “in State Department of Justice (DOJ) ICAN
requirements.”®® The Commission notes that both DOF and SCO expressed their agreement with
the Commission’s draft proposed parameters and guidelines, absent any provision for training.®
However, the Commission has often provided for training with respect to past mandates, and the
cross-reporting duties of local agencies, as well as the receipt of mandated reports and
forwarding completed reports to DOJ, all may necessitate some amount of training. Therefore,
the Commission finds that the recommendation of ICAN training one time per employee
required to implement ICAN activities is reasonably necessary to comply with the mandate.

With respect to item 4), “Periodically, to develop, update or obtain computer software and obtain
equipment necessary for ICAN cross-reporting and reporting to DOJ,” the claimant has
submitted the declaration of John E. Langstaff, “a Children Services Administrator 11 with the
Los Angeles County Department of Children and Family Services (DFCS).” Mr. Langstaff
declares that “it is his information and belief that ICAN cross-reporting allows written reports
transmission by “fax or electronic transmission’ and that electronic transmission includes
transmission using computers and specialized software.”® Mr. Langstaff further declares that
fax machines are not reliable, and that the E-SCARS system in Los Angeles County “also has a
database to track or produce reports regarding transmission, receipt of the SCAR, agency
personnel assigned to investigate, agency findings, comments, report numbers...and many more
features.” Therefore, Mr. Langstaff declares “that it is my information and belief that ICAN
cross-reporting reimbursements should include those for computerized systems which are
reasonably necessary in providing child abuse referrals and reports in a timely, reliable, and cost-
efficient manner.”® The Commission notes that in the SCO’s comments on the claimant’s
revised proposed parameters and guidelines, the SCO did not suggest eliminating computer
equipment and software entirely, but rather seemed inclined to allow reimbursement to
“[d]evelop or procure computer software and equipment necessary for ICAN cross-reporting and
reporting to DOJ,” with the caveat that such costs be prorated to include “only the costs related
to the mandate.”® The cross-reporting requirements (section 11166), and the requirements to
report to DOJ (section 11169) permit, but do not require, electronic transmission. Section 11166
requires cross-reporting by phone, fax, or electronic transmission, and section 11169 provides
for reporting to DOJ “in a form approved by the Department of Justice and may be sent by fax or
electronic transmission.” Electronic transmission is an option available, and according to the

® Exhibit K, Claimant Comments on Draft Staff Analysis, at pp. 40-41.
% See Exhibit E, SCO Comments on Revised Proposed Parameters and Guidelines, at p. 3.

8 See Exhibit J, SCO Comments on Draft Proposed Parameters and Guidelines; Exhibit L, DOF
Comments on Draft Proposed Parameters and Guidelines.

82 Exhibit K, Claimant Comments on Draft Staff Analysis, at p. 18.
8 Exhibit K, Claimant Comments on Draft Staff Analysis, at p. 51.
8 See Exhibit E, SCO Comments on Revised Proposed Parameters and Guidelines, at p. 3.

31
Interagency Child Abuse and Neglect Investigation Reports, 00-TC-22
Proposed Statement of Decision
and Parameters and Guidelines



County of Los Angeles a more reliable option, but it is not required. Moreover, the current form
SS (or BCIA) 8583 is available from the DOJ’s website in “pdf” format with electronic fields
that can be filled and printed, or sent via email.*® The Commission takes official notice that no
specialized software or computer systems are required to access and utilize these forms.2®
Therefore, developing or obtaining software or specialized computer systems is not reasonably
necessary to comply with the mandate. Finally, as the declaration of Mr. Langstaff indicates, the
software utilized by the County of Los Angeles has many additional features that are not
required to comply with the mandate, including, for example, tracking agency personnel
assigned to investigate and District Attorney staff assigned, and indexing court case numbers.®’
The County’s chosen method to implement the mandate exceeds the mandate, based on the
description given by Mr. Langstaff. Therefore, the Commission finds that item 4) is not
reasonably necessary to implement the mandate.®®

With respect to item 5), “Testing and evaluation costs that are incurred when reasonably
necessary to make an evidentiary finding,” the claimant continues to stress that tests and
evaluations, and other types of evidence-gathering, are required to complete an “active
investigation.” The claimant relies in part on the definition of “active investigation” in Code of
Regulations, title 11, section 901, which was amended after the test claim was filed, and which
the Commission found, in the test claim decision, did not impose any mandated activities or
costs.?® The claimant asserts, mistakenly, that section 901 was approved for reimbursement.*
The claimant also points to the SCO’s comments on the Revised Proposed Parameters and
Guidelines, in which the SCO recommended reimbursement to “gather and evaluate evidence
when reasonably necessary to make evidentiary findings on suspects and victims...”%* However,
the activity of investigating child abuse, as approved in the test claim decision, requires an
investigation sufficient “to determine whether a report of suspected child abuse or severe neglect

8 Exhibit X, Form BCIA 8583 (Revised 03/08).

% Code of Regulations, title 2, section 1187.5 [“Official notice may be taken in the manner and
of such information as is described in Government Code Section 11515.”]; Government Code
section 11515 (Stats. 1945, ch. 867) [“In reaching a decision official notice may be taken, either
before or after submission of the case for decision, of any generally accepted technical or
scientific matter within the agency’s special field, and of any fact which may be judicially
noticed by the courts of this State.”]; Evidence Code section 451(f) (Stats. 1986, ch. 248)
[“Judicial notice shall be taken of the following: ... Facts and propositions of generalized
knowledge that are so universally known that they cannot reasonably be the subject of dispute.”].

87 Exhibit K, Claimant Comments on Draft Staff Analysis, at p. 50.

® The claimant proposes adding language regarding computer software and equipment to each of
the ongoing cross-reporting activities approved in the test claim statement of decision. Based on
the above analysis, that language is denied here, and will not be further addressed below.

% Exhibit A, Test Claim Statement of Decision, at p. 29. See also, Exhibit X, Excerpt from Test
Claim 00-TC-22 and Exhibits including section 901.

% Exhibit K, Claimant Comments on Draft Staff Analysis, at pp. 3; 9-10.
% Exhibit K, Claimant Comments on Draft Staff Analysis, at p. 15.
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is unfounded, substantiated or inconclusive, as defined in Penal Code section 11165.12, for
purposes of preparing and submitting the state ‘Child Abuse Investigation Report” Form SS
8583...to the Department of Justice.” This issue is further explored below, in the discussion of
the scope of investigation, but for purposes of “gathering and preserving evidence” or “testing
and evaluation costs” it is sufficient to note that the scope of investigation required by the
mandate is only that which is necessary to determine whether to forward the report to DOJ,
which requires a finding only whether the report is “unfounded,” “inconclusive,” or
“substantiated,” and does not compel reimbursement of any additional steps that local agencies
would reasonably take to gather evidence for a criminal prosecution. As discussed below, the
scope of investigation necessary to comply with the mandate is limited to the finding of whether
a report of suspected child abuse is unfounded, inconclusive, or substantiated; the gathering of
physical evidence or conducting forensic tests is begun to prove allegations, not to establish
whether a report is unfounded. Therefore, the Commission finds that item 5) is not necessary to
implement the mandated program.

The provision of due process, and related activities and costs, are examined more fully below,
but the one-time activity of developing due process procedures is approved here.

Based on the foregoing, the Commission finds that item 1) to develop policies and procedures to
implement the mandate; item 3) to provide ICAN training one time to each employee required to
comply with the mandate; and item 6) to develop policies and procedures to provide due process,
are approved as follows:

1. Policies and Procedures

City and county police or sheriff’s departments, county welfare departments, and
county probation departments where designated by the county to receive
mandated reports, may claim reimbursement for the increased costs to:

a. Update Departmental policies and procedures necessary to comply with the
reimbursable activities identified in IV B. (One-time costs only.)

b. Develop ICAN due process procedures reasonably necessary to comply with
federal due process procedural protections under the 14th Amendment which
need to be afforded suspects reported to the DOJ's Child Abuse Central Index
[CACI ]. (One-time costs only)

2. Training

City and county police or sheriff’s departments, county welfare departments, and
county probation departments where designated by the county to receive
mandated reports, may claim reimbursement for the increased costs to:

Develop and implement training for ICAN staff to implement State
Department of Justice (DOJ) ICAN requirements. Reimbursable specialized
ICAN training costs include those incurred to compensate instructors for their
time in participating in training sessions and to provide necessary facilities,
training materials and audio visual presentations. (One time per employee
whose job responsibilities involve ICAN mandated activities)
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Ongoing Activities
1. Distributing the Suspected Child Abuse Report Form

The Commission approved reimbursement in the test claim statement of decision for a city or
county police or sheriff’s department, county probation department, as specified, or county
welfare department, to distribute the child abuse reporting forms adopted by DOJ to mandated
reporters.®* This activity is sufficiently clear from the plain language of the test claim finding,
and is therefore approved without further analysis.

2. Reporting Between Local Departments

The Commission approved requirements in the test claim statement of decision for local agencies
to receive and refer child abuse reports, and to promptly cross-report suspected child abuse
among county welfare, county probation departments, local law enforcement, and the district
attorney, as specified.”® These activities were all sufficiently clear based on the language of the
test claim findings, and were therefore taken directly from the test claim statement of decision
and included in the proposed parameters and guidelines without substantial analysis.*

3. Reporting to the State Department of Justice

The most significant disputed issue in these parameters and guidelines is the proper scope of
reimbursable activities relating to investigating reports of suspected child abuse and forwarding
reports that have merit, as specified, to DOJ. The test claim statement of decision approved
reimbursement for law enforcement agencies, county probation departments, or county welfare
departments, to complete an investigation to determine whether a report of suspected child abuse
or severe neglect is unfounded, substantiated, or inconclusive, for purposes of preparing and
submitting Form SS 8583 to DOJ; and to forward a report in writing of every case the agency
investigates that is not unfounded.

The claimant first requested reimbursement for the full course of investigative activities that law
enforcement agencies undertake in cases of suspected child abuse or severe neglect.”® The
claimant later submitted rebuttal comments and a second revised proposed parameters and
guidelines, in which the claimant reevaluated its reimbursable activities, in an attempt to present
a “streamlined three-tiered classification of required investigations.”®” The second revised
proposed parameters and guidelines request reimbursement for the following activities:

Level 1: No Child Abuse Based on Preliminary Information (Suspected Child
Abuse Report (SCAR) or Call-for-Service)

%2 Exhibit A, Test Claim Statement of Decision, at p. 41.

% Exhibit A, Test Claim Statement of Decision, at pp. 41-44.

% See Proposed Parameters and Guidelines, at pp. 4-8.

% Exhibit A, Test Claim Statement of Decision, at p. 45.

% Exhibit B, Revised Proposed Parameters and Guidelines, at pp. 23-24.

" Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines.
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Officer receives, prints or transcribes child abuse reports (SCARs or calls-
for-service) from the public, cross-reporting agency department, and
mandated reporters.

Officer processes child abuse report into agency’s tracking system.

Officer reviews report and determines based on SCAR or call-for-service that
no further investigation is required.

Officer’s findings are entered into agency’s system

Supervising officer reviews investigation findings and approves closure of
report indicating no child abuse.

Level 2: Patrol Officer Investigation, No Child Abuse

1.

o oA W N

Officer receives, prints or transcribes child abuse reports (SCARs or calls-
for-service) from the public, cross-reporting agency department, and
mandated reporters.

Officer processes child abuse report into agency’s tracking system.
Officer reviews report and assigns for appropriate follow-up investigation.
Patrol officer receives call-for-service and acknowledges call.

Patrol officer conducts preliminary interview with child/children.

Patrol officer conducts preliminary interviews with parents, siblings,
witnesses, and/or suspect(s).

Patrol officer enters findings into agency’s systems (ends call in computer
aided system and documents findings).

Supervising officer reviews investigation findings and approves closure of the
report indicating no child abuse.

Level 3: Reported CACI Investigation

1.

o U A W N

Officer receives, prints or transcribes child abuse reports (SCARs or calls-
for-service) from the public, cross-reporting agency department, and
mandated reporters.

Officer processes child abuse report into agency’s tracking system.
Officer reviews report and assigns for appropriate follow-up investigation.
Patrol officer receives call-for-service and acknowledges call.

Patrol officer conducts preliminary interview with child/children.

Patrol officer conducts preliminary interviews with parents, siblings,
witnesses, and/or suspect(s).

Patrol officer enters findings into agency’s systems (ends call in computer
aided system, writes report, enters evidence).

35
Interagency Child Abuse and Neglect Investigation Reports, 00-TC-22
Proposed Statement of Decision
and Parameters and Guidelines



8. Supervising officer reviews investigation findings and approves report
indicating child abuse is suspected.

9. Secretary distributes, processes report.

10. Child abuse investigator reviews child abuse report.

11. Child abuse investigator conducts suspect background check.
12. Child abuse investigator confers with social services.

13. Child abuse investigator interviews child/children.

14. Child abuse investigator interviews witnesses.

15. Child abuse investigator interviews suspect(s).

16. Child abuse investigator writes additional reports.

17. Supervisor approves reports.

18. Secretary process final files and reports.

19. Child abuse investigator completes DOJ/CACI form.

20. Child abuse investigator completes advisement form to suspect(s).*

In addition, the claimant requests actual cost reimbursement for the following activities that are
deemed non-repetitive, and are alleged to be “reasonably necessary in certain cases:”

I. Medical Exam — Sexual Assault
ii. Medical Exam — Physical Abuse

ii. Polygraph

iv. Collect, Store, and Review Evidence
V. Obtain Search Warrant

Vi, Mental Health Examination

vii.  Autopsies

viii.  DNA Testing
ix.  Video Taping Interviews (Victim or Suspect)®

The claimant has also proposed reimbursement for repetitive activities of county welfare
departments, some of which are expressly approved elsewhere in this analysis, and some of
which were not supported by evidence that they are reasonably necessary to perform the
activities approved in the test claim statement of decision. The county welfare activities are
analyzed at Part 7., below, beginning at page 69.

% Ibid.

% Exhibit F, Claimant Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 18.
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The following analysis will demonstrate that reimbursement is not required for the full course of
investigative activities performed by law enforcement agencies, but only the investigative
activities necessary to determine whether a report of suspected child abuse is unfounded,
inconclusive, or substantiated, for purposes of preparing and submitting the Form SS 8583 to
DOJ. The analysis will show that the mandate to report to DOJ applies equally to all agencies
subject to the mandate, and that therefore law enforcement should not be reimbursed for
activities that go beyond what is required for all child protective agencies. The analysis herein
concludes, therefore, that law enforcement activities 1-8, above are reimbursable under the
mandate, ending with a supervisor’s review of the investigative findings and approval of either
the closure of the report (a finding of no child abuse) or a report indicating that child abuse is
suspected (a substantiated or inconclusive finding). In addition, the analysis below recognizes
that activity 19, completing the CACI form (also referred to as the “Child Abuse Summary
Report [SS 8583] form), is expressly approved in the test claim decision as a part of forwarding
the report to DOJ. Activity 20, providing notice to the suspected abuser, is addressed in Part 4.,
below, beginning at page 57. The analysis in this section will conclude also that the non-
repetitive activities above are not supported in the record and go beyond the scope of the
mandate; these are activities to gather evidence for a criminal investigation, and therefore would
be performed only after a determination has been made that the report is “not unfounded.” In
addition, the Level 3 Investigation, as described by the claimant, is one that results in a report to
CACI,; therefore the activities in excess of a Level 2 Investigation are necessarily implicated only
in the case that the report of suspected child abuse is “not unfounded.” The analysis will also
show that subsequent legislation excludes law enforcement’s duty to report to DOJ regarding
child abuse, and thereby limits reimbursement for investigative activities for law enforcement
agencies to the period prior to the amendment; and, subsequent legislation has limited the
mandate for all other agencies subject to the mandate to report to DOJ only reports of child abuse
that are substantiated, and no longer all reports that are ““not unfounded.”

a. The test claim statement of decision approved an investigation sufficient to
determine whether a report of suspected child abuse is substantiated,
inconclusive, or unfounded, in order to prepare and submit the Child Abuse
Investigation Report Form SS 8583, or subsequent designated form to the
Department of Justice.

The test claim statement of decision approved the following:

Any city or county police or sheriff’s department, county probation department if
designated by the county to receive mandated reports, or county welfare
department shall:

e Complete an investigation to determine whether a report of suspected child
abuse or severe neglect is unfounded, substantiated or inconclusive, as
defined in Penal Code section 11165.12, for purposes of preparing and
submitting the state ““Child Abuse Investigation Report” Form SS 8583, or
subsequent designated form, to the Department of Justice. (Pen. Code, §
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11169, subd. (a); Cal. Code Regs., tit. 11, § 903, “Child Abuse Investigation
Report” Form SS 8583.) 1

e Forward to the Department of Justice a report in writing of every case it
investigates of known or suspected child abuse or severe neglect which is
determined to be substantiated or inconclusive, as defined in Penal Code
section 11165.12. Unfounded reports, as defined in Penal Code section
11165.12, shall not be filed with the Department of Justice. If a report has
previously been filed which subsequently proves to be unfounded, the
Department of Justice shall be notified in writing of that fact. The reports
required by this section shall be in a form approved by the Department of
Justice and may be sent by fax or electronic transmission. (Pen. Code, 8
11169, subd. (a); Cal. Code Regs., tit. 11, § 903, “Child Abuse Investigation
Report” Form SS 8583.)'%

The plain language of the approved reimbursable activities in the test claim statement of decision
provides for a police or sheriff’s department, county probation department, or county welfare
department to (1) complete an investigation to determine whether a report of suspected child
abuse or severe neglect is unfounded, substantiated, or inconclusive, as defined; and (2) forward
to DOJ a report in writing of every case that the local agency investigates which is determined to
be substantiated or inconclusive. As explained throughout the analysis below, the determination
whether a report must be forwarded to DOJ constitutes the upper bound of the scope of the
mandate to investigate child abuse.

b. Penal Code section 11169(a), and Code of Reqgulations, title 11, section 903, as
approved in the test claim statement of decision, require an agency receiving
mandated reports to complete an investigation to determine whether a report
or known or suspected child abuse must be forwarded to DOJ, and to obtain
enough information to complete the report.

The approved activities pertaining to investigation and forwarding reports arise primarily from
Penal Code section 11169(a), which states the following:

A child protective agency shall forward to the Department of Justice a report in
writing of every case it investigates of known or suspected child abuse which is
determined not to be unfounded, other than cases coming within subdivision (b)
of Section 11165.2. A child protective agency shall not forward a report to the
Department of Justice unless it has conducted an active investigation and
determined that the report is not unfounded, as defined in Section 11165.12. Ifa
report has previously been filed which subsequently proves to be unfounded, the
Department of Justice shall be notified in writing of that fact and shall not retain
the report. The report required by this section shall be in a form approved by the

100 code section as added by Statutes 1980, chapter 1071, amended by Statutes 1981, chapter
435, Statutes 1985, chapter 1598, Statutes 1988, chapters 269 and 1497, Statutes 1997, chapter
842, and Statutes 2000, chapter 916. Register 98, Number 29.

101 | pid.
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Department of Justice. A child protective agency receiving a written report from
another child protective agency shall not send that report to the Department of
Justice.*

Code of Regulations, title 11, section 903, as approved in the test claim statement of decision,
provided that:

All information items on the standard report form SS 8583 should be completed
by the investigating [child protective agency]. Certain information items on the
SS 8583 must be completed by the CPA in order for it to be considered a
“retainable report” by DOJ and entered into [the index]. Reports without these
items will be returned to the contributor. These information items are:

(1) The complete name of the investigating agency and type of agency.
(2) The agency’s report number or case name.

(3) The action taken by the investigating agency.

(4) The specific type of abuse.

(5) The victim(s) name, birth date or approximate age, and gender.

(6) Either the suspect(s) name or the notation “unknown.”*%

Other information on the form 8583, which “should be completed,” according to section 903,
included the name of the investigating party, the date of the incident and the location, the address
and relationship of suspect(s), and the present location of the victim, among other items.**

The Commission approved, in the test claim statement of decision, the completion of an
investigation “to determine whether a report of suspected child abuse or severe neglect is
unfounded, substantiated or inconclusive... for purposes of preparing and submitting the state
“Child Abuse Investigation Report” Form SS 8583.” The Commission based its finding on
Penal Code section 11169; Code of Regulations, title 11, section 903 (Register 98, No. 29); and
Form SS 8583.' The Commission found that the mandate only requires enough information to
determine whether to file a Form 8583, or subsequent designated form, and enough information
to render the Form 8583 a “retainable report,” under section 903.%

In comments filed on the draft proposed statement of decision, the claimant continues to assert
that the Commission approved an “active investigation,” which the claimant defines by reference

192 penal Code section 11169 (Stats. 2000, ch. 916).

193 Code of Regulations, title 11, section 903 (Register 98, No. 29). The regulations pled in the
test claim have been subsequently amended, but the Commission does not here take jurisdiction
of the amended regulations that were not pled in the test claim.

10% Exhibit X, Form SS 8583 (Revised 3/91).
195 The version of Form 8583 included in the test claim exhibits was last revised 3/91.

19 penal Code section 11169 (Stats. 2000, ch. 916); Code of Regulations, title 11, section 903
(Register 98, No. 29).
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to section 901 of the DOJ regulations. The claimant asserts that Form 8583 and section 901
require:

“ ... ataminimum: assessing the nature and seriousness of the known or
suspected abuse; conducting interviews of the victim(s) and any known suspect(s)
and witness(es) when appropriate and/or available; gathering and preserving
evidence; determining whether the incident is substantiated, inconclusive, or
unfounded; and preparing a report that will be retained in the files of the
investigating agency.”

The claimant provides a copy of Form 8583 and of section 901 of title 11 in the exhibits attached
to the claimant’s comments. However, the version of form 8583 that was approved in the test
claim statement of decision requires a substantially lesser degree of detail than that cited by the
claimant; the form and the instructions have been amended by subsequent regulations, which are
not subject to analysis at this time.*”’

Furthermore, the claimant states that section 901 “was included in the County's test claim
legislation and found to impose reimbursable ‘costs mandated by the State’ upon local
governmental agencies by the Commission.”*®® The claimant is mistaken; the version of section
901 pled and analyzed in the test claim (Register 98, Number 29) contained no such
definition.'® Rather, version of section 901 that claimant cites to is a result of a 2005
amendment to the regulation, which was never pled and was not the subject of this or any other
test claim. Only section 903 was approved in the test claim: “[t]he Commission finds that
California Code of Regulations, title 11, sections 901 or 902, do not require any activities that
are not otlrIS:rwise described in statute, and thus do not mandate a new program or higher level of
service.”

Therefore, the investigation approved in the test claim statement of decision is only that required
to comply with section 11169 and to complete the Form 8583, as those authorities existed at the
time of the test claim decision. Any additional activities or costs allegedly mandated by later
adopted executive orders, not pled in the original test claim would require a new test claim
decision. Furthermore, the requirements of section 901 of the regulations may not be analyzed
as a reasonably necessary activity; section 901 as it then read was denied in the test claim, and no
new test claim has been filed on the amended regulations. Moreover, reasonably necessary
activities are defined in the regulations as “those methods not specified in statute or executive
order that are necessary to carry out the mandated program.”***

197 The version of Form 8583 and the instructions included in the claimant’s exhibits was revised
in 2005, and was not pled in the test claim. See Exhibit K, Claimant Comments on Draft
Proposed Parameters and Guidelines, at p. 81.

108 Exhibit K, Claimant Comments on Draft Proposed Statement of Decision, at p. 8.

109 Exhibit X, Excerpt from Test Claim Exhibits: California Code of Regulations, Title 11,
sections 901-903.

19 Exhibit A, Test Claim Statement of Decision, at p. 29.
111 Code of Regulations, Title 2, section 1183.1.
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¢c. The claimant’s proposal provides reimbursement for activities in excess of
the scope of the mandate.

As discussed above, claimant originally included a combination of RRMs and actual cost
claiming for five levels of investigation in its revised proposed parameters and guidelines. The
original proposal sought reimbursement for the full scope of investigative activities, as discussed
herein.

DOF argues, in its comments on the claimant’s revised proposed parameters and guidelines, that
the claimant’s proposal “inappropriately includes the totality of its law enforcement response to
reports of child abuse, and all activities leading up to a full criminal prosecution.” DOF argues
that the activities alleged “extend beyond the limited investigation approved in the Statement of
Decision (SOD) for the purpose of preparing and submitting Form SS 8583 to the Department of
Justice (DOJ)."**2

CDSS ignores the test claim statement of decision, and argues that no investigation is required
under CANRA, except for the very narrow instance required under section 11165.14, not pled in
this test claim.**®* However, CDSS also notes that its regulations require county welfare agencies
to conduct in person interviews, and that “CDSS' investigatory requirements parallel the law
enforcement activities described in the [parameters and guidelines] only up to the point that the
patrol officer completes his or her duties in the investigation.”*** CDSS argues that county
welfare agencies are required to make a determination whether to report to DOJ, pursuant to
section 11169, on the basis of those initial in-person interviews. CDSS concludes: “[i]f these
investigations comport with CANRA, and the county does not contend otherwise, it is improper
for the county to maintain that the exhaustive and redundant investigatory steps performed by
law enforcement in the criminal justice arena are mandated by CANRA.”**°

Based on these and other comments from the parties and interested parties, claimant submitted
rebuttal comments and a second revised parameters and guidelines proposal.'*® The claimant’s
second revised proposed parameters and guidelines focuses primarily on the activities
undertaken by law enforcement, leaving the remainder of the revised proposed parameters and
guidelines substantially unchanged, and provides reimbursement for a list of repetitive activities,
including interviews with the child, parents, siblings, witnesses, and suspect(s); follow up
interviews by a child abuse investigator, if necessary; and a report detailing the findings, which
must be reviewed by a supervisor.**’ The claimant also seeks reimbursement on a case-by-case
basis for certain other activities that the claimant called “non-repetitive,” including medical

112 Exhibit D, DOF Comments on Revised Proposed Parameters and Guidelines, at p. 1.
113 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at pp. 1-3.
114 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at p. 11.

115 Exhibit C, CDSS Comments on Claimant’s Revised Proposed Parameters and Guidelines, at
p. 11.

118 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 9.

17 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at pp. 15-17.
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examinations, obtaining a search warrant, DNA testing, conducting an autopsy, and collecting,
storing, and reviewing physical evidence.'®

In exhibits attached to the revised proposed parameters and guidelines the claimant submitted
declarations from Suzie Ferrell and Daniel Scott, both of whom are employees of the Los
Angeles County Sheriff’s Department, and both of whom assert a belief that all activities
described in the proposal are “reasonably necessary in conducting ICAN investigations,
preparing ICAN reports and performing other required ICAN duties.”**® The Scott declaration
introduces an excerpt from the Los Angeles County Sheriff’s Department Child Abuse Protocol,
which describes the procedures followed by the department in response to a report of suspected
child abuse. The Scott declaration also states that “it is my information and belief that the
omission of one or more ICAN activities described in Exhibit 4 or ICAN steps described in
Exhibit 2 could impair the requirement to conduct an ‘active investigation’” as defined in the
DOJ forms.*?® Neither declarant provides any indication that he or she has considered whether
the steps should be reimbursable; only that they are necessary to complete an investigation.
Moreover, what is reasonably necessary to implement the mandate is a finding of law, and the
declarations submitted by the claimant may inform that decision, but do not control the legal
issue.

In exhibits attached to the claimant’s second revised proposed parameters and guidelines, a new
declaration from Ms. Ferrell states that the revised proposal “contains only those activities that
are reasonably necessary in order to complete the state “‘Child Abuse Investigation Report” Form
SS 8583, and that “those activities necessary to meet additional criminal prosecution duties are
not included” in the second revised proposal.*** In both the rebuttal comments and second
revised proposed parameters and guidelines, and in comments filed on the draft proposed
statement of decision and parameters and guidelines, the claimant continues to emphasize the
credentials of the declarants, and that the declarants believe that “omission of one or more ICAN
investigation activity [sic] could impair the requirement to conduct an active investigation.”*??
The claimant concludes that each declarant’s statement should be given considerable weight, for
example: “Sergeant Scott provides substantial evidence supporting the County's version of
reimbursement provisions for child abuse investigations.” More specifically, the claimant
objects to the absence of reimbursement in the proposed parameters and guidelines for
“assessing the nature and seriousness of the known or suspected abuse,” and “gathering and

118 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at pp. 9; 18.

119 Exhibit B, Claimant’s Revised Proposed Parameters and Guidelines, Narrative, at pp. 9; 45;
53.

120 Exhibit B, Claimant’s Revised Proposed Parameters and Guidelines, Exhibit 3, Declaration of
Daniel Scott, at pp. 1-2.

121 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines.

122 Exhibit K, Claimant Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines, at p. 11. See also, Exhibit F, Claimant Rebuttal Comments and Second Revised
Proposed Parameters and Guidelines, at p. 50.
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preserving evidence.” The claimant’s proposed reimbursable activity with respect to
investigating child abuse would include the following:

Except as provided in the paragraph below, reimbursement for this activity
includes but is not limited to: assessing the nature and seriousness of the known or
suspected abuse, review of the initial Suspected Child Abuse Report (Form 8572);
conducting interviews of the victim(s) and parent(s) and any known suspect(s)
and witness(es) in their spoken language when appropriate and/or available;
gathering and preserving evidence including, but not limited to, where applicable,
videotaping interviews, obtaining medical exams, mental health exams, autopsies,
DNA samples and polygraph tests necessary to gather and preserve evidence to
determine if child abuse is unfound or if not unfound, whether child abuse is
inconclusive or substantiated; and preparing a report that will be retained in the
files of the investigating agency.

As discussed throughout this analysis, the scope of reimbursable investigative activities is
limited by the plain language of the statute, which requires an investigation to determine whether
a report of suspected child abuse is unfounded, inconclusive, or substantiated. In addition, the
scope of investigation is limited to the degree of investigation that DOJ has allowed to constitute
a “retainable report;” in other words, the minimum degree of investigation that is sufficient to
complete the reporting requirement is the maximum degree of investigation reimbursable under
the test claim statute. Based on the following analysis, the Commission finds, as a matter of law,
that the activities described in the declarations, and in the proposed language, go beyond the
scope of the mandate, as discussed herein.*?

Penal Code section 11164 states that the “intent and purpose of [CANRA] is to protect children
from abuse and neglect.” The section recognizes that investigation is essential to the purpose
(though it does not necessarily imply that all investigations will lead to criminal prosecution or
penalties), saying: “[i]n any investigation of suspected child abuse or neglect, all persons
participating in the investigation of the case shall consider the needs of the child victim and shall
do whatever is necessary to prevent psychological harm to the child victim.”*?* CDSS argues,
accordingly, that the purpose of CANRA is the protection of children, not the investigation and
prosecution of crime.'?® CDSS argues that the reporting required by CANRA does not involve
identification of suspects,'?® does not require the same standards of proof as a criminal

123 The declarations submitted still fail to address specifically whether reimbursement is required
for these activities. The declarants, and the claimant more broadly, suggest that if the
Commission limits reimbursement as proposed, law enforcement agencies will fail to complete
an investigation. There is no evidence that the completion of an investigation relies so closely
upon the level of mandate reimbursement; and, moreover, the limitations proposed are consistent
with the statement of decision, and with the reimbursement requirement of article XIlI1 B, section
6.

124 penal Code section 11164 (Stats. 2000, ch. 916 (AB 1241)).
125 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at pp. 1-2.

126 section 903 of title 11, Code of Regulations, states that all information on the form 8583,
“should be completed.” However, the same section also states that a “retainable report” entered
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investigation or prosecution, and does not differentiate cases on the basis of severity.**’ The
point is well-taken: if a significant focus of CANRA were the investigation of criminal instances
of child abuse, the requirements of section 11169 would be crafted differently for law
enforcement agencies as compared with county welfare departments, respective to their abilities
and resources. But the requirements are not crafted differently for different agencies; the
requirements to complete an investigation and to report to DOJ apply equally to all entities
subject to the mandate. To the extent that a mandate to investigate can be tied to or derived from
CANRA, it must be limited to the investigative activities that all agencies can and do undertake.
Any further investigation should not be attributed to the mandate of CANRA.

The CDSS Manual of Policies and Procedures, an excerpt of which is submitted by the claimant
as Exhibit 9, states that a social worker “shall have in-person contact with all children alleged to
be abused,” and if the report is not unfounded, “shall interview all children present at time of the
investigation, and all parents who have access,” and “shall make a determination as to whether
services are appropriate,” and “shall request assistance from law enforcement if necessary.” The
Manual goes on to state that the county “shall submit a report pursuant to PC Section 11169 to
the Department of Justice of every case it investigates...that it has determined not to be
unfounded.”*?® CDSS does not assert that all activities required in the Manual of Policies and
Procedures are required by CANRA,; in fact most are required by the Welfare and Institutions
Code.’”® Nevertheless, as CDSS points out:

Every year, thousands of reports are referred by county welfare departments to the
Department of Justice based on the results of these investigations. CDSS is aware
of no case [or] instance in which the Department of Justice rejected a county
welfare department CACI referral based on the sufficiency of the social worker’s
investigation.

CDSS argues that the maximum level of investigation that county welfare departments are
required to undertake is to conduct interviews with parents, suspects, victims, and witnesses, and
that “[b]ased on these investigative activities; the social worker is required under CDSS
regulations at MPP 31-501 to determine whether the results of the investigation require referral
to the Department of Justice under CANRA.”**°

into the index may include “[e]ither the suspect(s) name or the notation ‘unknown.’” (Code of
Regs., tit. 11, § 903 (Reg. 98, No. 29)).

127 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at p. 8.
128 Exhibit B, Claimant’s Revised Proposed Parameters and Guidelines, at Exhibit 9.

129 Exhibit X, CDSS MPP 31-101et seq. referencing Welfare and Institutions Code section
16501(f) as the source of the requirement to investigate. See also Exhibit C, CDSS Comments
on Revised Proposed Parameters and Guidelines p. 15 stating the following: “The investigative
activities performed by county social workers under CDSS's regulations are exclusively and
totally connected with duties established under the Welfare and Institutions Code, not CANRA.
Accordingly, costs for those activities are not related to the claim in the matter.”

130 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at pp. 10-11
[emphasis added].
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In summary, these rules require the social worker to first decide whether an in-
person investigation is necessary, which includes consideration of a multitude of
considerations. If an in-person is investigation of reported child abuse is
determined to be necessary, CDSS regulations at MPP 31-115 describe what steps
are necessary for the conduct of the investigation. These rules require direct
contact with all alleged child victims, and at least one adult who has information
regarding the allegations. If after that stage the social worker does not find the
referral to be unfounded, the social worker must conduct an in-person
investigation with all children present at the time of the initial in-person
investigation, all parents who have access to the child alleged to be at risk of
abuse, noncustodial parents if he/she has regular or frequent in-person contact
with the child, and make necessary collateral contacts with persons having
knowledge of the condition of the child. Based on these investigative activities;
the social worker is required under CDSS regulations at MPP 31-501 to determine
whether the results of the investigation require referral to the Department of
Justice under CANRA. There is no requirement for redundancy in the
investigation as described PG between patrol officer and detective interviews.
There is no tracking, booking, or arresting of suspects. There is no requirement
for forensic evidence to be collected or analyzed. There is no review of school
records. Basically, CDSS' investigatory requirements parallel the law
enforcement activities described in the PG only up to the point that the patrol
officer completes his or her duties in the investigation.***

CDSS concludes that the interviews with suspect(s), victim(s) and witness(es) conducted by
county welfare departments are sufficient to comply with the mandate, and that law enforcement
activities are reimbursable only to the same extent.*** The claimant has requested
reimbursement, as discussed above, for a much more extensive investigation normally pursued
by law enforcement agencies, whether the investigation results in a finding of no child abuse, or
a finding that the suspected child abuse is substantiated. In accordance with CDSS’ evidence,
and the plain language of the test claim decision and the approved statute and regulations, the
Commission finds that a patrol officer’s (or county probation or county welfare employee’s)
interviews with the child, parents, siblings, witnesses, and/or suspect(s), and preliminary report
of the findings, including supervisory review, constitute the maximum extent of investigation
necessary to make the determination whether to forward the report to DOJ, and to make the
report retainable.

In comments submitted in response to the draft proposed statement of decision and parameters
and guidelines, the claimant disputes that the mandate applies equally to all agencies, labeling
the reasoning above the “lowest common denominator theory.” The claimant argues that this
theory “assumes facts not in evidence,” and that Commission staff and CDSS have not cited “any
evidence that county welfare agencies are not complying with the requirements of conducting an

131 Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at pp. 10-11.
132 1d, at p. 11.
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“active investigation.”**® Indeed, staff has not cited any evidence that CDSS, or other agencies,
are not complying with the mandate, and this is precisely the point: CDSS asserts that county
welfare agencies have complied with the mandate, and that the investigative activities performed
under CDSS guidance have been sufficient to satisfy DOJ requirements with respect to its Child
Abuse Summary Reports, and thus the level of investigation performed by county welfare
agencies satisfies the mandate.™**

As discussed above, the test claim statutes require that child protective agencies subject to the
mandate forward all reports that are “not unfounded,” and the duty to investigate under section
11169 arises from the requirement to forward reports and to make that determination.**®> The
point at which the decision is made to close the case (an unfounded report), or continue the
investigation (an inconclusive or substantiated report), is the point at which a determination
sufficient to control whether a report will be forwarded to DOJ has been made. The claimant’s
evidence demonstrates that an investigation that results in a finding of no child abuse will
conclude with the patrol officer’s interviews and the filing of a closure report, which must be
approved by a supervisor.*** Where some evidence is found that necessitates follow-up
interviews by a child abuse investigator, the claimant classifies the case as a “Level 3”
investigation, which apparently is expected to conclude with a report to DOJ, according to the
claimant’s proposed activities:

[1...9]

8. Supervising officer reviews investigation findings and approves report
indicating child abuse is suspected.

9. Secretary distributes, processes report.

10. Child abuse investigator reviews child abuse report.

11. Child abuse investigator conducts suspect background check.
12. Child abuse investigator confers with social services.

13. Child abuse investigator interviews child/children.

14. Child abuse investigator interviews witnesses.

15. Child abuse investigator interviews suspect(s).

16. Child abuse investigator writes additional reports.

133 Exhibit K, Claimant Comments on Draft Proposed Statement of Decision and Parameters and
Guidelines, at p. 12.

13% Exhibit C, CDSS Comments on Revised Proposed Parameters and Guidelines, at pp. 10-11.

135 As noted previously, the current text of section 11169 requires reporting to DOJ only of
“substantiated” reports, rather than those that are “not unfounded,” but the effective date of this
change is the same as the date after which law enforcement agencies no longer must report to
DOJ in any event, and therefore the change is irrelevant to the discussion in this section.

136 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 16.

46
Interagency Child Abuse and Neglect Investigation Reports, 00-TC-22
Proposed Statement of Decision
and Parameters and Guidelines



17. Supervisor approves reports.
18. Secretary process final files and reports.
19. Child abuse investigator completes DOJ/CACI form.

20. Child abuse investigator completes advisement form to suspect(s).**’

The claimant’s proposed language thus presumes that all Level 3 investigations will result in a
report to DOJ, and therefore that all Level 3 investigations are “not unfounded.”

Therefore, because in-person interviews and writing a report of the findings are the last step
taken by law enforcement before determining whether to proceed with a criminal investigation or
close the investigation, and the last step that county welfare departments take before determining
whether to forward the report to DOJ and possibly refer the matter to law enforcement, that
degree of investigative effort must be the last step that is necessary to comply with the mandate.
All further investigative activities are not reimbursable under the mandate, because, in a very
practical sense, once evidence is being gathered for criminal prosecution, the determination that
a report is “not unfounded” has been made, and the investigative mandate approved in the test
claim statement of decision has been satisfied.**®

In comments on the draft staff analysis the claimant continues to stress that an “active
investigation” is required by the test claim statute and DOJ regulations. However, the claimant
relies on regulations not approved in the test claim decision, as discussed above, and on a theory
that a complete report filed with DOJ requires a more extensive investigation than that provided
for in the test claim decision. The above analysis is not changed: the mandate, as approved in the
test claim decision, is to conduct an investigation sufficient to determine whether a report of
suspected child abuse is unfounded, inconclusive, or substantiated, and thus whether a report
must be forwarded to DOJ. The maximum scope of investigation required to make that
determination, and to complete the report to DOJ, is the minimum level of investigation
necessary to make the report retainable by DOJ. The evidence submitted by CDSS demonstrates
that reports based only on interviews with suspects, witnesses, parents, and the victim(s) have
been and are retainable. The claimant has not submitted evidence to the contrary.

Based on the foregoing, the Commission finds that the activities proposed for reimbursement to
law enforcement agencies exceed the activities approved in the test claim statement of decision,
as specified, and that the maximum extent of reimbursement under the mandate includes a patrol
officer’s (or county probation or county welfare employee’s) interviews with the child, parents,
witnesses, and/or suspects, and the reporting of those findings, which may be reviewed by a
supervisor, where applicable.

d. The requirement to investigate arises from both sections 11166 and 11169,
but only investigative activities required pursuant to section 11169 are
reimbursable.

137 Exhibit F, Claimant’s Rebuttal Comments and Second Revised Proposed Parameters and
Guidelines, at p. 17.

138 Exhibit B, Claimant’s Revised Proposed Parameters and Guidelines, Exhibit 2, at pp. 2-6.
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The Commission’s approval of investigative activities cites Penal Code section 11169 and Alejo
v. City of Alhambra. Alejo, in turn, relied on both sections 11166(a) and 11169 for its finding
that police are required to investigate reports of suspected child abuse. Ultimately, the
Commission found, in the test claim statement of decision, that the activities of mandated
reporters, required under section 11166(a), were not reimbursable because they were not unique
to government.

Alejo involved a child being abused by his mother’s live-in boyfriend. The child’s father
reported the abuse to police, but they failed to investigate, or cross-report, or create any internal
report. The child was soon after severely beaten and left permanently disabled, and the police
department and the officer who took the report were sued on a negligence per se theory. The
court explained that a negligence per se action will lie where (1) there has been a violation of
statute or regulation; (2) the harm to the plaintiff was caused by the violation of statute or
regulation; (3) the harm is of the type intended to be prevented by the statute or regulation; and
(4) the plaintiff is within the class of persons that were to be protected by the statute or
regulation. The court held that the only elements in issue were the causation question, and
whether the failure to investigate upon receipt of a report of child abuse from the father was a
violation of the statute.'*°

Relying on Williams v. State of California (1983) 34 Cal.3d 18, the court found that, as a general
rule, police do not have a duty to act, including a duty to investigate. In Williams, the California
Supreme Court concluded:

In spite of the fact that our tax dollars support police functions, it is settled that
the rules concerning the duty - or lack thereof - to come to the aid of another are
applicable to law enforcement personnel in carrying out routine traffic
investigations. Thus, the state highway patrol has the right, but not the duty, to
investigate accidents.**

The California Supreme Court also observed that “the intended beneficiaries of any investigation
that is undertaken are the People as prosecutors in criminal cases, not private plaintiffs in
personal injury actions.”**? Accordingly, the Alejo court concluded that “[t]herefore, absent a
special relationship or a statute creating a special duty, the police may not be held liable for their
failure to provide protection.”**®

However, the court found that section 11166 imposes such a duty on police officers: “[s]ection
11166, subdivision (a) creates such a duty.”*** Section 11166, as it read in 1999, provided, in
pertinent part:

139 Exhibit A, Test Claim Statement of Decision, at p. 31; Alejo v. City of Alhambra, (Cal. Ct.
App. 2d Dist. 1999) 75 Cal.App.4th 1180.

149 Alejo, supra, at pp. 1184-1185.

L williams, supra, 34 Cal.3d at p. 24.

142 williams, supra, 34 Cal.3d at p. 24, Fn 4.
143 Alejo, supra, 75 Cal.App.4™ at pp. 1186.

144 Alejo, supra, 75 Cal.App.4th at pp. 1186.
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(a) Except as provided in subdivision (b), any child care custodian, health
practitioner, employee of a child protective agency, child visitation monitor,
firefighter, animal control officer, or humane society officer who has knowledge
of or observes a child, in his or her professional capacity or within the scope of
his or her employment, whom he or she knows or reasonably suspects has been
the victim of child abuse, shall report the known or suspected instance of child
abuse to a child protective agency immediately or as soon as practically
possible... For the purposes of this article, “reasonable suspicion” means that it is
objectively reasonable for a person to entertain a suspicion, based upon facts that
could cause a reasonable person in a like position, drawing when appropriate on
his or her training and experience, to suspect child abuse.**

The Alejo court concluded that although nothing in the plain language of section 11166 requires
a mandated reporter to investigate child abuse:

[t clearly envisions some investigation in order for an officer to determine
whether there is reasonable suspicion to support the child abuse allegation and to
trigger a report to the county welfare department and the district attorney

under section 11166, subdivision (i) and to the Department of Justice under
section 11169, subdivision (a). The latter statute provides in relevant part: “A
child protective agency shall forward to the Department of Justice a report in
writing of every case it investigates of known or suspected child abuse which is
determined not to be unfounded .... A child protective agency shall not forward a
report to the Department of Justice unless it has conducted an active investigation
and determined that the report is not unfounded, as defined in Section
11165.12.7

Furthermore, the Alejo court held that the statute imposed a duty “to take further action when an
objectively reasonable person in the same situation would suspect child abuse,” including
reporting to a child protective agency immediately or as soon as practically possible. And
finally, the Alejo court concluded that “[c]ontrary to the city's position, the duty to investigate
and report child abuse is mandatory under section 11166, subdivision (a) if a reasonable person
in Officer Doe's position would have suspected such abuse. The language of the statute, prior
cases and public policy all support this conclusion.”**’

In the test claim statement of decision here, the Commission noted that “the court [in Alejo] was
not examining the law from a mandates perspective, and made the finding based on current law.”
Therefore the Commission was compelled to examine prior law, and consider the court’s
decision in the context of mandates law to determine whether new programs or higher levels of
service were mandated by the test claim statutes. With respect to prior law, the Commission
noted that former Penal Code section 11161.5 required that: “[c]opies of all written reports

145 penal Code section 11166 (Stats. 1996, ch. 1081 (AB 3354) [current version employs the term
“mandated reporter,” which is in turn defined in section 11165.7]) [emphasis added].

148 Alejo v. City of Alhambra, supra, 75 Cal.App.4th 1180, at page 1186. [Emphasis added.]
147 Alejo, supra, 75 Cal.App.4th at pp. 1186-1187.
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received by the local police authority shall be forwarded to the Department of Justice.”**® The
Commission found that the prior law did not require investigation, but required police only “to
forward a copy of the report to the state, as received.”**® The Commission concluded:

No earlier statutes required any determination of the validity of a report of child
abuse or neglect before completing a child abuse investigative report form and
forwarding it to the state. Therefore, the Commission finds that an investigation
sufficient to determine whether a report of suspected child abuse or neglect is
unfounded, substantiated, or inconclusive, as defined by Penal Code section
11165.12, is newly mandated by Penal Code section 11169, subdivision (a), as
described by the court in Alejo.*°

With respect to other mandates law considerations, the Commission held that because section
11166(a), which governs the duties of a mandated reporter, applies to a number of different
professions, public and private, the requirements imposed are not unique to government, and
therefore cannot be reimbursable.™ Accordingly, the Commission found that “Penal Code
section 11166, subdivision (a), does not mandate a new program or higher level of service on
local governments for the activities required of mandated reporters.”*** Therefore, even though
the court in Alejo found that section 11166(a) imposed a duty to investigate on the police officer
as a mandated reporter, reimbursement is not required for costs arising from that duty; section
11166(a) was therefore denied. Thus the test claim statement of decision approved
reimbursement for the investigation of suspected child abuse, and for forwarding reports that are
“not unfounded” to the DOJ, as specified, relying only on section 11169, as interpreted by the
court in Alejo.™*®

e. Only investigative activities conducted by the agency subsequent to the
receipt of a mandated report are reimbursable; reimbursement is not
required for investigative activities conducted by employees of a county child
protective agency pursuant to the duties of a mandated reporter.

Because section 11166(a) was held by the Alejo court to impose a duty upon individuals
employed by a local child protective agency to investigate, but is not reimbursable, the
parameters and guidelines must be crafted to avoid over-claiming when the mandated reporter in

148 Former Penal Code section 11161.5 (Stats. 1973, ch. 1151).
149 Exhibit A, Test Claim Statement of Decision, at pp. 29-30.

130 Exhibit A, Test Claim Statement of Decision, at p. 31 [emphasis added]. See also Alejo v.
City of Alhambra, supra, 75 Cal.App.4th 1180, 1186.

131 See County of Los Angeles v. State of California (1987) 43 Cal.3d.46, at p. 56
[Reimbursement required only for “programs that carry out the governmental function of
providing services to the public, or laws which, to implement a state policy, impose unique
requirements on local governments and do not apply generally to all residents and entities in the
state.”].

152 Exhibit A, Test Claim Statement of Decision, at p. 16.
3 Ibid.

50
Interagency Child Abuse and Neglect Investigation Reports, 00-TC-22
Proposed Statement of Decision
and Parameters and Guidelines



a particular case is also an employee of the child protective agency that will complete the
investigation under section 11169.

Under section 11165.9, reports “shall be made by mandated reporters to any police department,
sheriff’s department, county probation department if designated by the county to receive
mandated reports, or the county welfare department.” And under section 11165.7, mandated
reporters include “[a]ny employee of any police department, county sheriff's department, county
probation department, or county welfare department.”*** Thus an employee of any of those
agencies, represented here by the claimant, Los Angeles County, could be both a mandated
reporter, and a recipient of mandated reports. In that event a mandated reporter could be
required both to complete the initial report of suspected child abuse, and to investigate that report
in order to determine whether to forward the matter to DOJ. In this manner the requirements of
section 11166(a) and 11169 might be completed by the same agency, or even the same
employee, and because the former requirements under section 11166(a) are not reimbursable, a
claimant must not be permitted to claim reimbursement for investigative activities conducted
pursuant to section 11166(a). In that event, reimbursement is required for investigative activities
necessary to complete the agency’s duties under section 11169, but not for any investigation
already completed by the mandated reporter under section 11166(a).

As discussed above, a mandated reporter’s duty to investigate under section 11166(a) pursuant to
the holding in Alejo is not reimbursable. The precise scope of this investigative duty is not
specified, but all mandated reporters are expected to employ the Form SS 8572 to report
suspected child abuse to one of the identified child protective agencies. This duty is triggered
whenever the mandated reporter, in his or her professional capacity or within the scope of his or
her employment, has knowledge of or observes a child whom the mandated reporter knows or
reasonably suspects has been the victim of child abuse or neglect.™® Given that the scope of
employment within a law enforcement agency, county probation department, or county welfare
agency generally includes investigation and observation for crime prevention, law enforcement
and child protection purposes, information may be obtained by an employee which triggers the
requirements of section 11166(a), and ultimately leads to an investigation and report to DOJ
under section 11169(a). Ultimately, some of the same information necessary to satisfy the
reporting requirements of section 11169 and the DOJ regulations may be obtained in the course
of completing a mandated reporter’s (non-reimbursable) duties under section 11166(a) (as
discussed above, section 11169 requires a determination whether a report is unfounded,
inconclusive, or substantiated, and Code of Regulations, title 11, section 903, as amended by
Register 98, No. 29, requires certain information items in order to complete a “retainable
report”).

The more recent amendments to the regulatory sections pled in the test claim provide that an
agency must complete all information required in Form SS 8583.%° But those amended

154 penal Code section 11165.7 (As amended by Stats. 2000, ch. 916).
155 penal Code section 11166(a) (Stats. 2000, ch. 916).

158 Section 902 of title 11, Code of Regulations, provides that “[i]n order to fully meet its
obligations under CANRA, an agency required to report instances of known or suspected child
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regulations are not the subject of this test claim; the test claim statement of decision approved
only Code of Regulations, title 11, section 903 as amended by Register 98, No. 29, which
adopted the Form SS 8583, and required that only “certain information items...must be
completed.” Those information items, as discussed above, impose a very low standard of
investigation for reporting to DOJ regarding instances of known or suspected child abuse.
Because, as discussed above, a mandated reporter is expected to do what is reasonable within the
scope of his or her experience and employment, a mandated reporter who is an employee of a
child protective agency necessarily has a greater responsibility to investigate when he or she has
reasonable suspicion of child abuse.” Therefore the regulations and statutes approved in the
test claim statement of decision impose very little beyond what would otherwise be expected of a
mandated reporter in the employ of a child protective agency, and therefore reimbursement must
be limited to only such investigative activity as is necessary to satisfy the mandate of section
11169, but not mandated on the individual employee under section 11166.

Therefore, any investigation conducted by an employee of a county law enforcement agency,
county welfare department, or county probation department, prior to the completion of a Form
SS 8572 under section 11166(a), is not reimbursable under this mandated program. And, if the
Form SS 8572 is completed by an employee of the same agency, and the information contained in
the Form SS 8572 is sufficient to make the determination and complete the essential information
items required by section 11169 and the regulations, no further investigation is reimbursable.**®

Thus, the parameters and guidelines authorize reimbursement for investigation only to the extent
information has not been previously obtained by a mandated reporter within the same agency, in
the course of the investigation already performed by the mandated reporter within the scope of
his or her employment, to determine if a report of child abuse is not unfounded.*® If the
mandated reporter in a particular case is not an employee of the investigating agency, the agency
maintains an independent and reimbursable duty to investigate in order to determine whether a

abuse or severe neglect must complete all of the information on the BCIA 8583. Only
information from a fully completed BCIA 8583 will be entered into the CACI.”

37 See Alejo, supra, 75 Cal.App.4th, at p. 1187 [“duty to investigate and report child abuse is
mandatory under section 11166, subdivision (a) if a reasonable person in Officer Doe's position
would have suspected such abuse”].

158 This position is supported by the description submitted by the claimant of the investigative
activities conducted by law enforcement: each of the four levels of investigation, as discussed
above, begins with receiving a “SCAR [Suspected Child Abuse Report, Form 8572] from
Department of Children and Family Services.” There is no mention of reimbursement for the
situation in which the mandated reporter is an officer in the same law enforcement agency. The
claimant’s requested reimbursable activities appear to assume, correctly, that any investigative
activities prior to the completion of a Form 8572 will not be reimbursed; only investigative
activities subsequent to the receipt of a Form 8572 are proposed for reimbursement. (Exhibit B,
Claimant’s Revised Proposed Parameters and Guidelines, at pp. 4-7; 23-24).

159 «Unfounded reports” are defined as reports that are determined false, to be inherently
improbable, to involve accidental injury, or not to constitute child abuse or neglect as defined by
Penal Code section 11165.12.
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report of suspected child abuse or severe neglect is unfounded, substantiated or inconclusive for
purposes of preparing and submitting the state “Child Abuse Investigation Report” Form SS
8583. If necessary, the investigating agency may need to verify the information reported on the
Form SS 8572. But where the mandated reporter is an employee of the investigating agency,
investigative activities necessary to complete Form 8583 to submit to DOJ, and not any
investigation which was required to complete Form 8572, are reimbursable; and where the
investigation undertaken to complete Form SS 8572 is sufficient also to complete Form SS 8583,
and to satisfy the mandate of section 11169 to determine whether the report must be made to
DOJ, reimbursement is not required for any further investigation.

f. The mandate to report to DOJ regarding suspected child abuse has been
limited by subsequent legislation, as provided.

As stated above in analyzing the period of reimbursement, section 11169 was amended by the
Legislature in 2011, ending the mandate for law enforcement agencies to investigate and forward
to DOJ, and limiting the requirement for all other local agencies to forwarding only those reports
that are substantiated. Penal Code section 11169 was amended in 2011 to provide that “[o]n and
after January 1, 2012, a police department or sheriff's department specified in Section

11165.9 shall no longer forward to the Department of Justice a report in writing of any case it
investigates of known or suspected child abuse or severe neglect.”*®® Therefore, both the
requirement to “[f]lorward to the Department of Justice a report in writing of every case it
investigates,” as well as the requirement to “[c]Jomplete an investigation...for purposes of
preparing and submitting the state ‘Child Abuse Investigation Report’ Form SS 8583, are
ended, for purposes of reimbursement to law enforcement agencies, as of January 1, 2012. Penal
Code section 11169 also was amended at the same time to provide that only “substantiated”
reports of suspected child abuse shall be forwarded to the DOJ by agencies other than law
enforcement, rather than reports that are “not unfounded,” as was the requirement under prior
law.*®® This results in fewer reports being forwarded to DOJ by the agencies remaining subject
to the mandate.

Therefore, because the statute at issue has been amended to end the requirement as applied to
law enforcement, the activities approved by the Commission in the test claim statute must also
end, as applied to law enforcement, and the requirement to forward reports to DOJ must be
limited, as applied to all other entities subject to the mandate, as of January 1, 2012. Section IV
of the parameters and guidelines reflects these dates.

g. Reimbursement for activities required to report to DOJ regarding reports of
suspected child abuse is approved for all agencies subject to the mandate, but
for law enforcement only until December 31, 2011, and for forwarding
inconclusive reports only until December 31, 2011.

180 penal Code section 11169(b) (Amended by Stats. 2011, ch. 468, § 2 (AB 717)).
161 Exhibit A, Test Claim Statement of Decision, at p. 45.

182 penal Code section 11169(a) (Amended by Stats. 2011, ch. 468, § 2 (AB 717)). Compare
Penal Code section 11169 (As amended by Stats. 2000, ch. 916 (AB 1241)).
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The test claim statement of decision approved reimbursement for investigation of reports of
suspected child abuse, but only to the extent of an investigation sufficient to determine whether a
report of suspected child abuse or neglect must be forwarded to DOJ. The test claim statement
of decision also approved reimbursement for reporting to DOJ all reported instances of known or
suspected child abuse that are determined, after investigation, to be “not unfounded.” Based on
the foregoing analysis, an investigation sufficient to make that determination is complete after a
law enforcement officer, or county welfare employee, or county probation department employee
where applicable, has completed in-person interviews with the parents, suspects, victims, and
witnesses, if any, and reported his or her findings. And, because the mandate to investigate
applies equally to all agencies subject to the reporting requirements, reimbursement must be
limited to the activities that are or can be performed by all agencies subject to the mandate, and
must exclude the collection of physical or forensic evidence, and the building of a criminal case.
Moreover, because the activities of mandated reporters under section 11166(a) are not
reimbursable, any investigative activity to be reimbursed under section 11169 must exclude
investigative activities conducted by a mandated reporter prior to submission of a Form SS 8572,
even if the mandated reporter is an employee of an otherwise-reimbursable county agency. And
finally, the investigative activities of law enforcement agencies are no longer mandated under the
test claim statutes as of January 1, 2012, pursuant to amendments made to the underlying code
sections, as discussed above.

Pursuant to the above analysis, the following activities are approved for reimbursement in the
parameters and guidelines:

Reporting to the State Department of Justice

a. From July 1, 1999 to December 31, 2011, city and county police or sheriff’s
departments, county probation departments if designated by the county to
receive mandated reports, and county welfare departments shall: %3

1) Complete an investigation for purposes of preparing the report

Complete an investigation to determine whether a report of suspected
child abuse or severe neglect is unfounded, substantiated or inconclusive,
as defined in Penal Code section 11165.12, for purposes of preparing and
submitting the state ““Child Abuse Investigation Report” Form SS 8583, or
subsequent designated form, to the Department of Justice.'®* Except as
provided in paragraph below, this activity includes review of the initial
Suspected Child Abuse Report (Form 8572), conducting initial interviews
with parents, victims, suspects, or witnesses, where applicable, and

163 pyrsuant to amendments to Penal Code section 11169(b) enacted by Statutes 2011, chapter
468 (AB 717), the mandate to report to DOJ for law enforcement agencies only ends on January
1, 2012. In addition, the duty for all other affected agencies is modified to exclude an
“inconclusive” report.

164 penal Code section 11169(a) (Stats. 1997, ch. 842, § 5 (SB 644); Stats. 2000, ch. 916 (AB
1241); Stats. 2011, ch. 468, 8 2 (AB 717)); Code of Regulations, Title 11, section 903; “Child
Abuse Investigation Report” Form SS 8583.
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making a report of the findings of those interviews, which may be
reviewed by a supervisor.

Reimbursement is not required in the following circumstances:

i. Investigative activities conducted by a mandated reporter to complete
the Suspected Child Abuse Report (Form SS 8572) pursuant to Penal
Code section 11166(a).

ii. In the event that the mandated reporter is employed by the same child
protective agency required to investigate and submit the “Child Abuse
Investigation Report™ Form SS 8583 or subsequent designated form to
the Department of Justice, pursuant to Penal Code section 11169(a),
reimbursement is not required if the investigation required to complete
the Form SS 8572 is also sufficient to make the determination required
under section 11169(a), and sufficient to complete the essential
information items required on the Form SS 8583, pursuant to Code of
Regulations, title 11, section 903 (Register 98, No. 29).

iii. Investigative activities undertaken subsequent to the determination
whether a report of suspected child abuse is substantiated,
inconclusive, or unfounded, as defined in Penal Code section
11165.12, for purposes of preparing the Form SS 8583, including the
collection of physical evidence, the referral to a child abuse
investigator, and the conduct of follow-up interviews.

2) Forward reports to the Department of Justice

Prepare and submit to the Department of Justice a report in writing of
every case it investigates of known or suspected child abuse or severe
neglect which is determined to be substantiated or inconclusive, as defined
in Penal Code section 11165.12. Unfounded reports, as defined in Penal
Code section 11165.12, shall not be filed with the Department of Justice.
If a report has previously been filed which subsequently proves to be
unfounded, the Department of Justice shall be notified in writing of that
fact. The reports required by this section shall be in a form approved by
the Department of Justice (currently form 8583) and may be sent by fax or
electronic transmission.*®

This activity includes costs of preparing and submitting an amended
report to DOJ, when the submitting agency changes a prior finding of
substantiated or inconclusive to a finding of unfounded or from
inconclusive or unfounded to substantiated.

Reimbursement is not required for the costs of the investigation required
to make the determination to file an amended report.

185 penal Code section 11169(a) (Stats. 1997, ch. 842, § 5 (SB 644); Stats. 2000, ch. 916 (AB
1241); Stats. 2011, ch. 468, 8 2 (AB 717)); Code of Regulations, Title 11, section 903; “Child
Abuse Investigation Report” Form SS 8583.
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b. Beginning January 1, 2012, county welfare departments, or county probation
departments where designated by the county to receive mandated reports
shall:

1) Complete an investigation

Complete an investigation to determine whether a report of suspected
child abuse or severe neglect is unfounded, substantiated or inconclusive,
as defined in Penal Code section 11165.12, for purposes of preparing and
submitting the state ““Child Abuse Investigation Report” Form SS 8583, or
subsequent designated form, to the Department of Justice.’® Except as
provided in paragraph below, this activity includes review of the initial
Suspected Child Abuse Report (Form 8572), conducting initial interviews
with parents, victims, suspects, or witnesses, where applicable, and
making a report of the findings of those interviews, which may be
reviewed by a supervisor.

Reimbursement is not required in the following circumstances:

i. Investigative activities conducted by a mandated reporter to complete
the Suspected Child Abuse Report (Form SS 8572) pursuant to Penal
Code section 11166(a).

ii. In the event that the mandated reporter is employed by the same child
protective agency required to investigate and submit the “Child Abuse
Investigation Report” Form SS 8583, or subsequent designated form,
to the Department of Justice, pursuant to Penal Code section
11169(a), reimbursement is not required if the investigation required
to complete the Form SS 8572 is also sufficient to make the
determination required under section 11169(a), and sufficient to
complete the essential information items required on the Form SS
8583, pursuant to Code of Regulations, title 11, section 903 (Register
98, No. 29).

iii. Investigative activities undertaken subsequent to the determination
whether a report of suspected child abuse is substantiated,
inconclusive, or unfounded, as defined in Penal Code section
11165.12, for purposes of preparing the Form SS 8583.

2) Forward reports to the Department of Justice

Prepare and submit to the Department of Justice a report in writing of
every case it investigates of known or suspected child abuse or severe
neglect which is determined to be substantiated, as defined in Penal Code
section 11165.12. Unfounded or inconclusive reports, as defined in Penal
Code section 11165.12, shall not be filed with the Department of Justice.

188 penal Code section 11169(a) (Stats. 1997, ch. 842, § 5 (SB 644); Stats. 2000, ch. 916, § 27
(AB 1241); Stats. 2011, ch. 468, 8 2 (AB 717)); Code of Regulations, Title 11, section 903;
“Child Abuse Investigation Report” Form SS 8583.
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If a report has previously been filed which subsequently proves to be
unfounded, the Department of Justice shall be notified in writing of that
fact. The reports required by this section shall be in a form approved by
the Department of Justice and may be sent by fax or electronic
transmission. %’

This activity includes costs of preparing and submitting an amended
report to DOJ, when the submitting agency changes a prior finding of
substantiated to a finding of inconclusive or unfounded, or from
inconclusive or unfounded to substantiated, or when other information is
necessary to maintain accuracy of the CACI.

Reimbursement is not required for the costs of the investigation required
to make the determination to file an amended report.

In response to the draft proposed parameters and guidelines, the claimant submitted comments
objecting to the limitation specifying that activities undertaken subsequent to the determination
whether a report of child abuse is substantiated, inconclusive, or unfounded, “including the
collection of physical evidence, the referral to a detective, the conduct of follow-up interviews,
and the potential making of an arrest,”**® were not reimbursable. The claimant stated that this
limitation could be read to imply that these activities would be reimbursable if undertaken prior
to making the determination whether a report should be forwarded to DOJ, but not reimbursable
if performed after making a determination and forwarding the report. In addition, the claimant
stated that not all agencies have “detectives,” and that only those that do would be denied
reimbursement. The intent of the limiting language above is merely to clarify that the focus of
reimbursement for investigations should remain the determination of whether to file a report
with DOJ (i.e., whether a report is unfounded, inconclusive, or substantiated). The collection of
physical evidence, the referral to a senior investigating officer, whether or not that person is
called “detective,” and conducting follow-up interviews are all activities listed in the claimant’s
time studies'®® that should logically only be conducted in the case that the suspected child abuse
is “not unfounded,” and logically only performed after such determination has been made, and
the mandate satisfied. Accordingly, the l