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January 15, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 85814

Dear Ms. Halsey:
Please find attached the Department of Finance’s “Request to Adopt a New Test Claim
Decision” on the Sexually Viclent Predators mandate. As this request is linked to anticipated

General Fund savings, we respectfully request the Commission on State Mandates expedite the
review and hearing process of this reqguest.

s;ncezly p
V4 f/// 1 e

Tom Dyer
Assistant Program Budget Manager

Enclosure



State of California

COMMISSION ON STATE MANDATES
FORM TO REQUEST TO ADOPT A NEW TEST CLAIM DECISION
(Adopted November 9, 2010)

GENERAL INSTRUCTIONS

O Type All Responses

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections will
result in this request to adopt a new test claim decision being returned as incomplete.

O Please submit by either of the following methods:

1. By hard copy. The requester shall file, consistent with the Commission’s regulations (CCR,
tit. 2, § 1181.2), one original signed hard copy, and seven (7) copies, which shall include a
table of contents, be unbound, double-sided, and shall not include tabs to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

2. E-filing. The requester shall electronically file the request and any accompanying
documents in pdf format to the e-filing system on the Commission’s website, consistent with
the Commission’s regulations (CCR, tit.2, §1181.2). The requester is responsible for
maintaining the paper request with original signature(s) for the duration of the
redetermination process, including any period of appeal. No additional copies are required
when e-filing the request.

Within ten (10) days of receipt of a request to adopt a new test claim decision, Commission
staff will notify the requester if the request is complete or incomplete. Requests to adopt a new
test claim decision will be considered incomplete if any of the required sections are not included
or are illegible. If a completed request is not received within thirty (30} calendar days from the
date the incomplete request was returmned, the executive director may disallow the original
request filing date. A new request may be accepted on the same subsequent change in law
alleged to modify the state’s liability pursuant to article Xill B, section 6, subdivision (a) of the
California Constitution.

You may download this form from our website at csm.ca.gov.
If you have questions, please contact us:

Website: WWW.CSIM.CA.g0V
Telephone: (916) 323-3562

Fax: (916) 445-0278
E-Mail: csminfo@csm.ca.gov

EDMUND G. BROWN JR., Governor



Sexually Violent Predators (CSM - £509)

Name of Local Agency, Schogl District, Statewide Assocation
of Local Agencies or School Districts, or State Agency
California Department of Finance

Reguester Contact
Randall Ward

Title

Principal Program Budget Analyst
Qrganization

Department of Finance
Street Address
915 L Street, Room 1190

City, State, Zip Code
Sacramento, CA 95814

Telephone Number

(916) 445-3274

Fax Number

{916} 449-5252 E-Mail Address: randy.ward@dof.ca.gov
E-Mail Address

If requester designates another person tc act as its sole
representative for this request, all correspeondence and
communications regarding this request shall be forwarded to
this representative. Any change in representation must be
authorized by the requester in writing, and sent to the
Commissicn on State Mandates. Please complete information
below if desginating a representative.

Representative Name

Title

Organization

Street Address

City, State, Zip Code

Telephong Number

Fax Number

E-Mail Address

For CSM Use Only

Filing Date:
Received
January 15, 2013
Commission on
State Mandates

NTCD#

12-4509-MR-01

Please identify the name(s) of the programs, test
claim number(s), and the date of adoption of the
Statement of Decision, for which you are requesting a
new test claim decision, and the subsequent change
in law that allegedly changes the state’s liability.

On June 25, 1998, the Commission on State Mandates

adopted the Statement of Decision for the Sexually

Violent Predators mandate (CSM - 4509) and approved

reimbursement for specified activities mandated under

Welfare and Institutions Code sections 6601-6608. Cn

September 24, 1998, the Commission on State Mandates

adopted Parameters and Guidelines that were

subsequently amended on October 30, 2009. These

Parameters and Guidelines provide reimbursable activity

detail.

On November 7, 2006, California vaters approved

Proposition 83, also known as Jessica's Law, which

substantively amended and reenacted various sections

of the Welfare and Institutions Code that had served as a

basis for the Commission’s Statement of Decision.

Based on the passage of Proposition 83, the state's

obligation to provide reimbursement for this mandate

has ceased pursuant to Government Code sections

17570 and 17556, subdivision {f).

Sections 5, 6 and 7 are attached as follows:

5. Detailed Analysis: Pages | to 5
6. Declarations: Pages 6 to 7

7. Documentation:  Pages A to €



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the name of the request, requestor, section number (i.e., 5, 6, or 7), and a heading at the top of each page.

Under the heading “5. Detailed Analysis,” please provide a Under the heading “6. Declarations,” support the detailed
detailed analysis of how and why the state’s liahility for analysis with declarations that:

mandate reimbursement has been modified pursuant to

article XIIl B, section 8, subdivision (a) of the California A. Declare actual or estimated annual statewide costs

Constitution based on & “subsequent change in law” as
defined in Government Code section 17570. This analysis
shall be more than a written narrative or simple statement of
the facts at law. It requires the application of the law {Gov.

that will or will not be incurred to implement the
alleged mandate.

Code, § 17570 (a) and (b)) to the fats (i.., the alleged B. Identrfy all local, state, or federal funds and fee
subsequent change in law) discussing, for each activity authority that may or may not be used to offset the
addressed in the prior test claim decision, how and why the increased costs that will or will not be incurred by the
state’s liability for that activity has been modified. Specific claimants to implement the alleged mandate or result
references shall be made to chapters, articles, sections, or in a finding of no costs mandated by the state,

page numbers that are alleged to impose or not impose a pursuant to Government Code section 17556.

reimbursable state-mandated program.
C. Describe new activities performed to implement

specified pravisions of the statuie or executive order
alleged to impose a reimbursable siate-mandated

Also include all of the following elements:

The actual or estimated amount of the annual statewide

changes in the state’s liability for mandate reimbursement program.
251211;2222@?;;:: ?: i’eizal_m § (subdivision (2)) on & D. Makg specific references to chapters, grticles,
sections, or page numbers alleged to impose or not
A_ ldentification of all of the following if relevant: impose a reimbursable state-mandated program.
1. Dedicated state funds appropriated for the
program. E. Are signed under penalty of perjury, based on the
2. Dedicated federal funds appropriated for the declarant's personal knowledge, information, or belief,
program. by persons who are authorized and competent to do
3. Fee authority to offset the costs of the so.
program.
4. Federal law.
5. Court decisions.
6. State or local ballot measures and

corresponding date of election.

Under heading “7. Documentation,” support the detailed
analysis with copies of all of the following:

A Statutes, and administrative or court decisions cited in
the detailed analysis.

Statements of Decision and published court decisions
from a state mandate determination by the Board of
Control or the Commission are exempt from this
requirement. When an omnibus bill is pled or cited,
the requester shall file only the relevant pages of the
statute, including the Legislative Counsel's Digest and
the specific statutory changes at issue.



Read, sign. and date this section and insert at the end of the request for a new test claim decision.*

This request for a new test claim decision is true and complete to the best of my personal knowledge, information,
or belief.

Randall Ward Principal Program Budget Analyst
Print %pe Name of Authorized Official Print or Type Title

/ ] , e
Signature of Authorized Official Date

*If declarant for this certification is different from the contact identified in section 2 of the form, please provide the
declarant's address, telephone number, fax number and e-mail address.



Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM — 4509)
Section 5: Detailed Analysis

On June 25, 1998, the Commission on State Mandates (Commission) adopted the Statement of
Decision for the Sexually Violent Predators (SVP) mandate (CSM-4509) and approved
reimbursement for the following activities:

Activity 1 - Designation by the County Board of Supervisors of the appropriate District
Attorney or County Counsel who will be responsible for the sexually violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i)).

Activity 2 - Initial review of reports and records by the county’s designated counsel to

determine if the county concurs with the state’s recommendation. (Welf. & Inst, Code, §
6601, subd. (i)).

Activity 3 - Preparation and filing of the petition for commitment by the county's

designated counsel. (Welf. & Inst. Code, § 6601, subd. (j)*). * SOD and P&Gs reference to

subdivision (j) is likely a typographical error and should be {i) because subdivision (i} lacks subject matter relevancy to this
reimbursable activity.

Activity 4 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602).
Activity 5 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604).

Activity 6 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds. (a)
through (d)).

Activity 7 - Retention of necessary experts, investigators, and professionals for
preparation for trial and subsequent hearings regarding the condition of the sexually
violent predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d)).

Activity 8 - Transportation and housing for each potential sexually violent predator at a
secured facility while the individual awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602).




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM — 4509)
Section 5: Detailed Analysis

In 1998, the Commission on State Mandates adopted the Statement of Decision for the Sexually
Violent Predators (SVP) mandate (CSM - 4509) and approved reimbursement for specified
activities mandated under Welfare and Institutions Code sections 6601-6608.

On November 7, 2006, California voters approved Proposition 83 (Prop 83), also known as
Jessica’s Law, which substantively amended and reenacted sections of the Welfare and
Institutions Code relative to the SVP mandate. Government Code section 17570 sets forth a
process for adopting a new test claim decision based on a subsequent change in law. Section
17570 defines a subsequent change in law as a change in law that requires a finding that an
incurred cost is a cost mandated by the state (Government Code section 17514) or is not a cost
mandated by the state (Government Code section 17556).

The enactment of Prop 83 constituted a "subsequent change in law’, as defined in Government
Code section 17570, because all of the Welfare and Institutions Code sections of the SVP
mandate are either expressly included in Prop 83 or are necessary to implement Prop 83.
Pursuant to Government Code section 17556, subdivision (f), the cost incurred by a local
agency to comply with the SVP mandate is no longer a cost mandated by the state. Therefore,
the state’s obligation to reimburse affected local agencies has ceased.

The entire text of the sections amended by voters in Prop 83, including the portions not
amended, was reenacted by the voters pursuant to Article 1V, section 9, of the California
Constitution. Because volers approved all of the text in Prop 83, including subdivisions not
amended, the sections that formed the SVP mandate are no longer reimbursable pursuant to
Government Code section 17556, subdivision (f). These Welfare and Institutions Code sections
of the mandate were expressly included in the ballot measure.

The remainder of the mandate’s Welfare and Institutions Code sections that were not expressly
included in the ballot measure are, nevertheless, necessary to implement the ballot measure.
These, too, are no longer reimbursable under Government Code section 17556, subdivision {f).
In summary, all activities found to be reimbursable by the Commission in the SVP mandate are
no longer reimbursable pursuant to Government Code section 17556, subdivision (f) as they are
either: (1) expressly included in Prop 83 or, (2) necessary for the implementation of Prop 83.

The following activities are expressly included in and reenacted by Prop 83 and are no
longer reimbursable:

Activity 1 - Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexually violent predator civil commitment
proceedings. (Welf. & Inst. Code, § 6601, subd. (i)).
o The district attorney or county counsel is designated by the county board of

supervisors to assume responsibility for the proceedings. Although

subdivision (i) was not amended by Prop 83, all of section 6601 was

reenacted by the voters and therefore, this is no longer a reimbursable

activity under the SVP mandate.




Request to Adopt a New Test Claim Decision
Department of Finance
Sexuaily Violent Predators (CSM — 4509)
Section 5: Detailed Analysis

Activity 2 - Initial review of reports and records by the county's designated counsel to
determine if the county concurs with the state's recommendation. (Welf. & Inst. Code, § 6601
subd. {i)).
o The district attorney or county counsel is designated by the county board of

supervisors to assume responsibility for the initial review of reports and

records. Although subdivision (i) was not amended by Prop 83, all of section

6601 was reenacted by the voters and therefore, this is no longer a

reimbursable activity under the SVP mandate.

Activity 3 - Preparation and filing of the petition for commitment by the county's designated
counsel. (Welf. & Inst. Code, § 6601, subd. (j)).
o Although neither subdivision (i) nor (j) was amended by Prop 83, all of section 6601
was reenacted by the voters and therefore, this is no longer a reimbursable activity

under the SVP mandate. **S0D and P&Gs reference to subdivision (i) is likely a typographical error and
should be (i) because subdivision (j) lacks subject matter relevancy to this reimbursable activity.

Activity 6 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually violent predator.
(Welf. & Inst. Code, § 6605, subds. (b) through (d), and Welf. & Inst. Code, § 6608, subds. {a)
through (d)).
o Subsequent to a person being committed for an indeterminate term (Welfare

and Institutions Code section 6604), Prop 83 requires hearings to determine

whether or not the person is still considered to be an SVP. Welfare and

Institutions Code section 6605, as amended and reenacted by Prop 83, in

subdivision (d) restates the rights of the committed person during subsequent

hearings to be the same constitutional protections provided to them at the

initial commitment proceeding. Additionally, Prop 83 amends provisions in

Welfare and Institutions Code section 6608 that set forth a process to allow

the committed person to petition for conditional release or unconditional

discharge. Because the aforementioned Welfare and Institutions Code

sections were amended and reenacted by Prop 83, these activities are no

longer reimbursable under the SVP mandate.

The following activities are necessary to implement Prop 83 and are no longer
reimbursable:

Activity 4 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602).

o Welfare and Institutions Code section 6604 has been amended by Prop 83 to
require an SVP be determined, beyond a reasonable doubt, to still be a
sexually violent predator and be committed to an indeterminate term rather
than the two-year term set forth in Welfare and Institutions Code section
6602. Because Prop 83 specifies the court or jury determination process
regarding sentencing in Welfare and Institutions Code section 6604, it is clear
the requirement to hold a probable cause hearing would have been a
preceding event. In summary, the probable cause hearing held to determine if




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM — 4509)
Section 5: Detailed Analysis

the individual is an SVP, as provided for in Weifare and Institutions Code
section 6602, is necessary to implement Prop 83 and the subsequent hearing
provisions in Welfare and Institutions Code section 6604. Further, the
substance of section 6602 is referenced in Welfare and Institutions Code
section 6605, subdivision (d) that was reenacted by Prop 83.

Activity 5 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604).

o Welfare and institutions Code section 6603 establishes the criteria to meet
obligations contained in sections 6604 and 6605, subdivision (d). Welfare
and Institutions Code section 6603 recognizes the constitutional rights of the )
SVP and thus is an inherently necessary component of implementing Prop
83. Welfare and Institutions Code section 6604, through Prop 83, restates
the person committed shall be entitled to the same constitutional protections
afforded at the initial commitment proceeding. Moreover, Prop 83 reenacted
provisions in Welfare and Institutions Code section 6601, subdivisions (h)
through (1) that provide for specified state and local procedures regarding the
original commitment process. The processes identified in Welfare and
Institutions Code section 6601, subdivisions (h) through (1) require either the
district attorney or county counsel to assume the responsibility for
proceedings under the entire article. Therefore, it is necessary to provide an
SVP, as with any defendant, specified constitutional protections. Because
SVP defense-related processes are integral and inherently related to the
function and intent of Prop 83, they are necessary statutory components of its
implementation and are no longer reimbursable under the SVP mandate.

o The Commission attributed portions of this mandated activity to section 6604,
and that section is expressly included in Prop 83.

Activity 7 - Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexually violent predator. (Welf. &
Inst. Code, §§ 6603 and 6605, subd. (d)).
o Welfare and Institutions Code section 6603 establishes the criteria to meet
obligations contained in Prop 83 as amended and reenacted under Welfare
and Institutions Code sections 8604 and 6605, subdivision (d). Welfare and
Institutions Code section 6603 recognizes the constitutional rights of the SVP
and thus is an inherently necessary component of Prop 83. Therefore, it is
necessary to provide an SVP, as with any defendant, specified constitutional
protections. Because SVP defense-related processes are integral and
inherently related to the function and intent of Prop 83, they are necessary
statutory components of its implementation and are no longer reimbursable
under the SVP mandate.
o The Commission attributed portions of this mandated activity to section 6605,
and that section is expressly included in Prop 83.




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM — 4509)
5. Detailed Analysis

o Welfare and institutions Code section 6604 includes specified jury and court
procedures that occur subsequent to the probable cause process as set forth in
Welfare and Institutions Code section 6602. Prop 83 reenacted subdivision (d) of
Section 6605 that establishes the SVP is entitled to the same constitutional rights
provided them at the original commitment proceeding and thus section 6602 is
an integral component necessary for Prop 83's implementation. The initial
probable cause hearing, as defined in section 6602, is necessary to determine if
the person is an SVP. Therefore, subsequent hearings, as defined in Welfare
and Institutions Code section 6601, subdivisions (h) through (1), and Welfare and
institutions Code section 6604, could only occur following the initial commitment
procedures set forth in Welfare and Institutions Code section 6602. During this
time, housing and transportation must be provided pursuant to section 6602.
Therefore, Welfare and Institutions Code section 6602 is necessary to implement
section 6604, which is part of the ballot measure. Activities, including
transportation and housing, associated with the initial SVP determination process
are necessary statutory components of Prop 83 implementation and are no
longer reimbursable under the SVP mandate.

The preceding activities previously determined to be reimbursable in the Statement of Decision
for the SVP mandate (CSM-4509) cease to be a reimbursable mandate pursuant to the
amended, reenacted or referenced code sections expressly included in, or necessary to
implement Prop 83, pursuant to Government Code section 17570, and Government Code
section 175656, subdivision (f).




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM — 4509)
6: Declarations

Enclosure

According to Schedule A-1 of the Controller's November 14, 2012, “State Mandated Program
Cost Report As of September 30, 2012” (See Attachment C), the State provided $20,754,301
General Fund in 2012-13 to reimburse eligible claimants for the cost of implementing the SVP
mandate. Based on that data, the Department of Finance included an estimate of $21 792,000
General Fund in the 2013-14 Governor's Budget for the cost of the mandate. As costs are paid

two years in arrears, the estimate is to provide reimbursement for costs incurred in the 2011-12
fiscal year.

Based on the forgoing analysis, which provides substantiation that the eight previously
reimbursable activities in the SVP Statement of Decision (CSM-4509) cease to be eligible for
reimbursement, the State’s liability for mandate reimbursement pursuant to Article XIlI B,
Section 6 of the California Constitution should be zero. Pursuant to Government Code section
17570, subdivision (f) and the pre-June 30, 2013 filing date of this request, the effective date of
eliminating reimbursement for the SVP mandate will be July 1, 2011.




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM ~ 4509)
6: Declarations

Enclosure

DECLARATION OF RANDALL WARD
DEPARTMENT OF FINANCE

1. I'am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf of
Finance.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of my
own knowledge except as to the matters therein stated as information or belief and, as to those

matters, | believe them to be true.
f/
T/ 77 £
la/=

i
#
::f
P

/- /53

at Sacramento, CA ! " Randall Ward




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM — 4509)
7: Documentation

Attachments

Text of Proposed Laws: Proposition 83
Welfare and Institutions Code sections 6601 through 6608............coovoee oo B
State Controller's November 14, 2012 “State Mandated Program Cost Report (AB 3000)"..... C




(PROPOSITION 1E CONTINUED)

Hrracomens "4
* % % TEXT OF PROPOSED LAWS

mclude a bond counsel opinion to the effect that the interest on the bonds
is exciuded from gross income for federal fax purposes under designated
conditions, the Treasurer may siaintain separate accounts for the bond
proceeds invested and for the investment earnings on those proceeds, and
may use or direct the use of those proceeds or earnings (o pay any rebate,
per;alry, or other payment required under federal law or take any other
action with respect to the investment and use of those bond proceeds, as
may be required or desirable under federal law in order 1o maintain the
fax-exempt status of those bonds and to ebiain any other advantage under
Jederal law on behalf of the funds of this state.

3096963, For the purposes of carrying out this chapter, the
Director of Finanee may authorize the withdrawal from the General Fund
of an amount or amounts not fo exceed the amount of the unsofd bonds

that have been authorized by the cammiittee 1o be sold for the purpose of

carrying out this chapter. Any amounts withdrawn shall be deposited in the

Jfund. Any money made available under this section shall be retwrned to the
General Fund, with inferest at the rate earned by the money in the Pooled
Money Investment Account, from proceeds veceived from the sale of bonds
Jor the purpose of carrving out this chapter,

3096.964. Al money deposited in the fund that is devived from
premium and accrued interest or bonds sold pursuant to this chapter shall
be reserved in ihe fund and shall be available for transfer to the General
Fund as a credif to expenditures for bond inferest.

3096.963.  Pursuant fo Chaprer 4 {commencing with Section 16720)
of Part 3 of Division 4 of Title 2 of the Government Code, the cost of bond
fssuance shall be paid out of the bond proceeds, These costs shall be shaved
proportionally by each program funded through this bond act.

3096.966.  The bonds issued and sold pursuant to this chapter may be

refunded in accordance with Article 6 (commencing with Section 16780} of

Chapter 4 of Part 3 of Division 4 of Title 2 of the Government Code, which is
a part of the State General Obligation Bond Law. Approval by the electors
of the state for the issuance of the bonds under this chapter shall include
éppmva! of the isswance of any bouds issued to refund any bonds originally
issued under this chapter or any previously issued refunding bonds.

5096.967.  The Legisiature hereby finds and declares that, inasmuch
as the proceeds from the sale of bonds authorized by this chapter are not
“proceeds of taxes” as that term is used in Article X1 B of the California
Constitution, the disbursement of these proceeds is nor subject to the
Hmitations imposed by that article,

PROPOSITION 83

This initiative measure is submitted to the pecple in accordance with
the provisions of Section 8 of Article [f of the California Constitution.

This initiative measure amends and adds sections to the Penal Code
and amends sections of the Welfare and Institutions Code; therefore,
existing provisions proposed to be deleted are printed in strikeouttype and
new provisions proposed to be added are printed in falic tvpe 1o indicate
that they are new.

PROPOSED LAW

SECTION 1. SHORT TiTLE

This Act shall be known and may be cited as “The Sexual Predator
Punishment and Control Act; fessica’s Law.”

SEC. 2. FINDINGS AND DECLARATIONS

The Pecple find and declare cach of the following:

(a) The Stale of California currenily places a high priority on
maintaining public safety through a highly skilled and trained law
enforcement as well as laws that deter and punish criminal behavior,

(b) Sex offenders have very high recidivism rates. According to a
1998 report by the U.S. Department of Justice, sex offenders are the least
likely to be cured and the most likely to reoffend, and they prey on the
most innocent members of our society. More than twosthirds of the victims
of rape and scxual assault are under Lhe age of 18. Sex offenders have a
dramatically higher recidivism rate for their crimes than any other type
of violent fclon,

{c} Child pornography exploits children and robs them of their
innocence. FBI studies have shown that pornography is very influential
in the actions of sex offenders. Statistics show that 90% of the predators

who molest children have had some type of involvement with pornography.
Predators often use child pornography to aid in their molestation.

(d) The universal use of the Internet has also ushered in an era of
increasced risk to our children by predators using this technology as a tool
to lure children away from their homes and into dangerous situations.
‘Therefore, to reflect society’s disapproval of this type of activity, adequate
penalties must be enacted to ensure predators cannot escape prosecution.

{e) With these changes, Californians will be in a better position to
keep themselves, their children, and their communities safe from the threat
posed by sex offenders.

(fy It is the intent of the Pecple in cnacting this measure 1o
help Californians better protect themselves. their children, and their
communities; it is not the intent of the People to embarrass or harass
persons convicted of sex offenses.

g) Californians have a right to know about the presence of sex
offenders in their communities, near their schools, and around their
children.

(h) California must also take additional steps to manitor sex
offenders, to profect the public from them, and to provide adequate
penalties for and safeguards against sex offenders, particularly (hose who
prey on children. Existing laws that punish aggravated sexual assault,
habitual sexual offenders, and child molesters must be strengthened and
improved. In addition, existing laws that provide for the commitment and
contro! of sexually violent predators must be strengthened and improved.

(i) Additiona! resources are necessary to adequately monitor and
supervise sexual predators and offenders. It is vital that the lasting effects
of the assault do not further viclimize vietims of sexual assault.

(j} Glebal Positioning System technology is an useful tool for
monitoring sexual predators and other sex offenders and is a cost effective
measure for parole supervision. It is critical to have close supervision of
this class of eriminals to monitor these offenders and prevent them from
committing other erimes,

{k) California is the only state, of the number of states that have
enacted laws allowing involuntary civil commitments for persons identified
as sexually violent predators, which does nat provide for indeterminate
commitments. California automatically allows for a jury wial every two
years irrespective of whether there is any evidence to suggest or prove that
the committed person is no longer a sexually vialent predator, As such, this
act allows California to profect the civil rights of those persons committed
as a sexually violent predator while at the same time protect socicty and the
system from unnecessary or frivelous jury trial actions where there is no
competent evidence Lo suggest a change in the committed person.

SEC. 3. Section 209 of the Penal Code is amended to read:

209 (a) Any person who seizes, confines, inveigles, entices,
decoys, abducts, conceals, kidnaps or carries away another person by any
means whatsoever with intent to hold or detain, or who holds or detains,
that person for ransom, reward or lo commit extortion or to exact from
ancther person any money or valuable thing, or any person who aids or
abets any such act, is guilty of a felony, and upon conviction thereof,
shall be punished by imprisonment in the state prison for life without
possibility of parole in cases in which any person subjected 1o any such
act suffers death or bodily harm, or is intentionally confined i a manner
which exposes that person to a substantial likelihood of death, or shall be
punished by imprisonment in the state prison for life with the paossibility of
parole in cases where no such person suffers death or bodily harm.

(b)(1} Any person who kidnaps or carries away any individual to
commit robbery, rape, spousal rape, oral copulation, sodormy, or sext
penetrationtn any violation of Section 264. 1, 288, or 289, shall be punished
by imprisonment in the state prison for life with the possibility of parole.

(2) This subdivision shall only apply if the movement of the victim
is beyond that merely incidental to the commission of, and increases the
risk of harm to the victim over and above that necessarily present in, the
intended underlying offense,

{c) Tnall cases in which probation is granted, the court shall, except
in unusual cases where the interests of justice would best be served by a
lesser penalty, require as a coadition of the probation that the person be
confined in the county jail for 12 months. if the court grants probation
withoul reguiring the defendant 1o be confined in the county jail for 12
months, it shall specify its reason or reasons for imposing a lesser penalty,

(d) Subdivision (b} shall not be construed to supersede or affect
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Section 667.61. A person may be charged with a violation of subdivision
(b) and Section 667.61. However, a person may not be punished under
subdivision (b} and Scction 667.61 for the same act that constitutes a
violation of both subdivision {b) and Scction 667.61.

SEC. 4. Section 220 of the Penal Code is amended to read:

220, Bvery (a) Except as provided in subdivision (b), any person
who assaults another with intent to commit mayhem, rape, sodomy, oral
copulation, or any violation of Section 264.1, 288, or 289 ts-punistubieshall
be punisired by imprisonment in the state prison for two, four, or six years.

(b} Any person who, in the commission of a buwrglary of the first
degree, as defined in subdivision (a) of Section 460, assaults another with
intent to commit rape, sodomy, oral copulation, or any violation of Section
264.1, 288, or 289 shall be punished by imprisonment in the state prison jor
life with the possibility of parole.

SEC. 5. Section 269 of the Penal Code is amended to read:

269, (a) Any person wia commits any of the following acts upon a
child whe is under 14 years of age and 48 sever or more years younger than
the person 1s guilty of aggravated sexual assault of a child;

(1) #x Rape, in violation of paragraph (2} or (6) of subdivision (a) of
Section 261.

(2) # Rape or sexual penerration, it concert, in viclation of Section
264.1.

(3) Sodomy, in violation of paragrapl (2} or (3) of subdivision (cj,
or subdivision (d}, of Section 286 i ;

(4) Oral copulation, in violation of paragraph (2} or (3} of
stehdivision (¢}, or subdivision (d}, of Section 288a- i
foree—viotenee; 3% - H t
L T ; .

(3) 7 Sexunal penetration, in viclation of subdivision (2) of Section 289.

(b) Any person wha violates this sectien is guilty of a felony and
shall be punished by imprisonment in the state prison for 15 vears to life.

[ s

{cj The court shall impase a consecutive sentence for each offense
thar results in a conviction under fiis section if the crimes involve separate
victims or involve the same victim on separate occasions as defined in
sithdivision (d) of Section 667.0,

SEC. 6. Scction 288.3 is added to the Penal Code, to read:

288.3. (a) Every person who contacts or communicates with a
minor, or atfempts to contact or comnmunicate with a minor, who knows
or reasonably should know that the person is a minor, with intent to
commit an offense specified in Secrion 207, 209, 261, 264.1, 273a, 286, 288,
288a, 288.2, 289, 3111, 311.2, 3114 or 31111 involving the minor shall be
punished by imprisonment in the state prison for the term prescribed for an
attempt to commii the intended offense.

(b} As used in this section, “contacts or communicates with”
shall include direct and indirect contact or communication that may be
achieved personally or by use of an agent or agency, any print medium,
any postal service, a common carrier or communication common carrier,
any electronic conmunications systens, or any telecommunications, wire,
camputer, or radio conumunications device or sysfemi.

fc) A person convicted of a vielation of subdivision (a} who has
previously been convicted of a vislation of subdivision (a) shall be
punished by an additional and consecutive term of imprisonment in the
state prison for five years.

SEC. 7. Section 290.3 of the Penal Code is amended to read;

290.3. {a) Every person who is convicled ol any offense specified
in subdivision (a) of Section 290 shall, in addition to any imprisonment or
fine, or both, impased for stetation commission of the underlying offense,
be punished by a fine of twe three hundred dollars {5266} (5300) upon the
first conviction or a fine of three five hundred dollars (55863 ($500) upon
the second and cach subsequent conviction, unless the court determines
that the defendant does not have the ability o pay the fine.

An amount equal to all fines collected pursuant to this subdivision
during the preceding month upon conviction of, or upon the forfeiture of
bail by, any person arrested for, or convicted of, committing an offense
specilied in subdivision (a) of Section 290, shzll be transferred once a
month by the county treasurer to the Controller for deposit in the General
Fund. Moneys deposited in the General Fund pursuant to this subdivision
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shall be transferred by the Controller as provided in subdivision (b),

(b} ©ut Lxcepr as provided in subdivision (d), out of the moneys
deposited pursuant to subdivision () as a result of second and subseguent
conviclions of Section 290, one-third shall first be transferred to the
Department of Justice Sexual Hebitual Offender Fund, as provided in
paragraph (1) of this subdivision. Out of the remainder of all moneys
deposited pursuant to subdivision (a), 50 percent shall he transferred to
the Department of Justice Sexual Habitual Offender Fund, as provided in
paragraph (I}, 25 percent shall be transferred to the Department of Justice
DNA Testing Fund, as provided in paragraph {2), and 25 percent shall be
allocated equally to counties that maintain a local DNA testing laboratery,
as provided in paragraph (3).

(1) Those moneys so designated shall be transferred to the
Department of Justice Sexual Habitual Offender Fund created pursuant to
paragraph {5) of subdivision (b) of Section 11170 and, when appropriated by
the Legislature, shall be used for the purposes of Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section 13890)
of Title 6 of Part 4 for the purpose of monitoring, apprehending, and
prosecuting sexual habitual offenders.

(2) Those moneys so designated shall be directed to the Department
of Justice and transferred to the Department of Justice DNA Testing
Fund, which is hereby created, for the exclusive purpose of testing
deoxyribonucleic acid (DNA) samples for law enforcement purposes. The
moneys in that fund shall be available for expenditure upon appropriation
by the Legislature.

(3) Those moneys so designated shall be allocated equally and
distributed quarterly to counties that maintain a local DNA testing
laboratory. Before making any allocations under this paragraph, the
Controller shall deduct the estimated costs that will be incurred to set up and
administer the payment of these [unds to the counties. Any funds allocated
{0 a county pursuant to this paragraph shall be used by that county for the
exclusive purpose of testing DNA samples for law enforcement purposes.

(cy Notwithstanding any other provision of this seclion, the
Department of Corrections or the Department of the Youth Authority may
collect a fine imposed pursuant to this section from a persen convicled of a
violation of any offense listed in subdivision (a) of Section 290, that results
in incarceration in a facility under the jurisdiction of the Department
of Corrections or the Department of the Youth Authority. All moneys
collected by the Department of Corrections or the Department of the Youth
Autherity under this subdivision shall be transferred, once a month, to the
Controller for deposit in the Gencral Fund, as provided in subdivision {a),
for transfer by the Controller, as provided in subdivision (b).

{(d} An amouni equal to one hundred dollars for every fine imposed
pursuant to subdivision (a) in excess of one hundred doflars shall be
transferred to the Department of Corvections and Rehabilitarion to defray
the cost of the global positioning system used fo monitor sex offender
parolees,

SEC. 8. Section 311.11 of the Penal Code is amended to read:

313 {a) Every person who knowingly possesses or controls any
matter, representation of information, data, or image, including, but not
limited to, any film, flmsirip, photograph, negative, slide, photocopy,
videotape, video laser disc, computer hardware, computer software,
computer floppy dise, data storage media, CD-ROM, or computer-
generated cquipment or any ather conputer-generated image that contains
or incorporates in any manner, any film or filmstrip, the production of
which involves the use of a person under the age of 18 years, knowing
that the matter depicts a person under the age of 18 years personally
engaging in or simulating sexunal conduct, as defined in subdivision (d) of
Section 311.4, is guilty of a pubtie-offense felony and shall be punished by
imprisoniment in the sfate prison, or a county jail for up to one year, or by a
fine nol exceeding two thousand five hundred dollars ($2,500), ar by both
the fine and imprisonment.

(b) ta Every person who commits a vielation of subdivision {a), and
who has been previously convicted of a violation of this section, erefa
A3 ;\.J}d‘l;Ull Ul‘.- au‘ud;v ;Q;Ull {11:!) Uf‘ Sbb{;ull ﬂl}Az, [} Ju‘l,)di\f ;D;Ull {b} Uf SLU{;\JII
IH-heorshe an offense described in subparagraph (4) of paragraph
(2) of subdivision (a} af Section 290, or an attempr ro commit any of the
above-mentionied offenses, is guilty of & felony and shall be punished by
imprisonment in the state prison [or two, four, or six years.

(¢) It is not necessary to prove that the matter is obscene in order to
establish a violation of this section.
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(d) Thissection docs nol apply to drawings, ligurines, statucs, or any
film rated by the Motion Picture Association of America, nor does it apply
to live or recorded telephone messages when transmirted, disseminated, or
distributed as part of & commercial transaction.

SEC. 9. Seclion 667.5 of the Penal Code is amended to read;

667.5. Enhancement of prison terms for new offenses because of
prior prison terms shall be imposed as follows:

(a) Where one of the new offenses is one of the violent felonics
specified in subdivision {c}, in addition fo and consecutive to any other
prison terms therefor, the court shall impose a three.year term for each
prior separale prison term sesved by the defendant where the prior offense
was one of the vielent felonies specified in subdivision (¢). However, no
additional term shall be imposed under this subdivision for any prison
term served prior te a period of 10 years in which the defendant remained
free of both prison custody and the commission of an offense which results
in a felony conviction.

(b) Exceptwhere subdivision (a) applies, where the new offenseis any
felony for which a prison sentence is imposed, in addition and consecutive
to any other prison terms therefor, the court shall impose a one-year ferm
for each prior separate prison term served for any felony; provided that
no additional term shall be imposed under this subdivision for any prison
term served prior to a period of five years in which the defendant remained
free of both prison custedy and the commission of an offense which results
in a felony conviction.

(¢) For the purpose of this section, “violent felony” shall mean any
of the following:

(1) Murder or voluntary manslaughtes.

(2) Mayhem.

(3) Rape as defined in paragraph (2} or {6} of subdivision {a) of
Section 261 or paragraph (1) or {4} of subdivision (a) of Section 262.

4) Sodony hthﬁfeﬁﬂo%eneﬁ-&ufc‘rs—mcnacww—Fmr&Hmﬁedﬁw
E as defined in
subdivismn re} or (d) of Section 286.

{5y Oral copulation by—foree—vivtemeeduressmenzee—er—fear—of
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defined in subdivision (¢) or (d} of Section 288,

(6) Lewd wetsomrachitdnder-theapeof Hoyears or lascivicus act
as defined in subdivision (a} or (b} of Section 288,

(7y Any felony punishable by death or imprisenment in the state
prison for life.

(8) Any felony in which the defendant inflicts great bodily injury
on any person other than an accomplice which has been charged and
proved as provided for in Section 12022.7, 120228, or 12022.9 on or after
July 1, 1977, or as specified prior to July 1, 1977, in Sections 213, 264, and
461, orany felony in which the defendant uses a firearm which use has been
charged and proved as provided in subdivision fa} of Section 120223, or
Section 12022.5 or 12022.55.

(3) Any robbery.

(10} Arson, in violation of subdivision {2) or {b) of Section 451,

(11) Fheoffense Sexual penetration as defined in subdivision (a) o»

1L ofSecuon 289 whcmﬂmmmmhﬂm&wﬂm—wﬁnw%y

(12) Attempted murder.

(13} A violation of Seciion 12308, 12309, or 12310,

(14y Kidnapping.

(15} Assaunlt with the intent to commit
orabcopttation o specified felony, in violation of Sectmn 220

(16} Continuous sexual abuse of a ¢hild, in viclation of Section
288.5.

(17) Carjacking, as defined in subdivision (a) of Section 215,
(18} & Rape, spousal rape, or sexual penetration, in concert, in
violation of Scetion 264.1.

(19) Exlortion, as defined in Section 518, which would constitute a
felony violation of Section 186.22 of the Penal Code.

(20) Threats lo victims or witnesses, as defined in Section 136.1,
which would constitute a felony violation of Section 186.22 of the Penal
Code.

3

(21} Any burglary of the first degree, as defined in subdivision (a) of
Section 460, wherein it is charged and proved that another person, cther
than an accomplice, was present in the residence during the commission
of the burglary.

{22) Any violation of Section 12022.53.

{23) A violation of subdivision (b) or (¢) of Section 11418, The
Legislature finds and declares that these specilied crimes merit special
consideration when imposing a sentence to display society’s condemnation
for these extraordinary erimes of violence against the persor.

{d} For the purposes of this section, the defendant shall be deemed
te remain in prison custody for an offense until the official discharge
from custody or until release on parole. whichever first occurs, including .
any time during which the defendant remains subject to rezmprmonmcnt )
for escape from custody or is refmprisoned en revocation of parole. The
additional penalties provided for prior prison terms shall not be imposed
unless they are charged and admitted or found true in the action for the
new offense,

(e) The additional penalties provided for prior prison terms shall not
be imposed for any felony for which the defendant did not serve a prior
separate term in state prison.

() A prior conviction of a feleny shall inchide a conviction in another
jurisdiction for an offense which, if committed in California, is punishable
by imprisonment in the state prison if the defendant served cne year or
more in prison for the offense in the other jurisdiction. A prior conviction
of a particular felony shall include a conviction in another furisdiction for
an offense which includes all of the elements of the particular felony as
defined under California law if the defendant served one year or more in
prison for the offense in the other jurisdictien.

(g) A prior separate prison term for the purposes of this section shall
niean a continuous completed period of prison incarceration imposed for the
particular offense alone or in combination with concurrent or consceutive
sentences for other crimes, including any reimprisonment on revocation
of parole which is not accompanied by a new commitment to prison, and
including any reimprisonment after an escape from incarceration.

(h} Serving a prison term includes any confinement time in any state
prison or federal penal institution as punishment for commission of an
offense, including confinement in a hospital or other institution or facility
credited as service of prisen time in the jurisdiction of the confinement.

(i} For the purposes of this scction, a comimitment to the State
Department of Mental Health as a mentally disordered sex offender
following a conviction of a felony, which commitment excceds one year in
duration, shall be deemed a prior prison term.

{j} Tor the purposes of this section, when a person subject to the
custody, control, and discipling of the Director of Correctionsisincarcerated
at a facility operated by the Department of the Youth Authority, that
incarceration shall be deemed to be a term served in state prison.

(k) Notwithstanding subdivisions (d) and (g) or any other provision
of law, where one of the new offenses is committed while the defendant is
temporarily removed from prison pursuant to Secticn 2690 or while the
defendant is transferred to a community facility pursuant to Section 3416,
6253, or 6263, or while the defendant is on furlough pursuant to Section
6254, the defendant shall be subject to the full enhancements provided for
in this section,

This subdivisien shall not apply when a full, scparate, and consecutive
term is imposed pursuant to any other provision of law,

SEC. 10.  Section 667.5! of the Penal Code is amended to read:

667.51. (a) Any person who is fommdguitty convicted of violating
Section 288 or 288.5 shall receive a five-year enhancement for a prior
convxct;on of an offense hﬂfed specified in subdwlsmn b}*prmded—bh*ﬁ

tcrmsm‘t‘eﬂ-pnor—ta—a—pc teret Of‘_]'e years Hrvitich Hre-defendant remmaired
{,’:: FE § botirprison :[‘3 ody-atdthe-commission of wrroffense-thatresults
{b) Section 261, 262, 264.1, 269, 285, 286, 288, 288a, 288.5, or 289,
or any offense committed in ancther jurisdiction that includes all of the
elements of any of the offenses set-forth specified in this subdivision.

& A violation of Section 288 or 288.5 by a person who has been
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previously convicted two or more times of an offense Hsted specified

in subdivision (-e}—is—pﬂmha-b{-e—as—ﬁ—k{ﬁny (b} shall be punished by
1mprzsonment m the state prison for 15 years lo hfc i-{wwmr—rt:-ﬁﬂrc-wm

SEC. 11,
607.0.

Section 667.6 of the Pena! Code is amended to read:

(a} Any person who is fermdprfty-of-viohatingperegraph

c 7
convicted of an offense specified
i subdivision {e) and who has been convicted previously of any of those
offenses shall receive a five-year enhancement for each of those prior

COI‘N}CHOTIS pfﬁ“ﬁeﬂmﬁﬁeﬁﬁﬁnfﬁhﬂﬁ—bc—rmmfhﬁ

(b) Any person whe #s convicted of an offense specified in
subdivision f&} (e} and who has served twa or mere p]iOl’ pz‘],son terms

as defined in Seclion 667.5 for any
those offensm shail receive a ](}-year enhancemem for cach of thosc prior
tcrms { G

{e) In lieu of the term provided in Section 1170.1, & full, separate,
and consecutive term may be imposed for each violation of Section-226;

HSTITE 1T an offense specified in subdivision (e) if the
crimes firvolve the same victim on the same veeasion. A ferm may be
imposed consecutively purswant to this subdivision if @ person is convicted
of ai least one offense specified in subdivision fe). 1f the term is imposed
consecutively pursuant to this subdivision, it shall be served consecutively
to any other term of imprisonment, and shall commence from the time the
person otherwise would have been released from imprisonment. The term
shall not be included in any determination pursuant to Section 117¢.1. Any
other term imposed subsequent to that term shall not be merged therein but
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shall commence at the time the person otherwise would have been released
from prison.

(d) A full. separate, and conscculive term shall be served imposed

for cach viplation of M%M‘mﬁfﬂﬁh—rﬁm

% i 1 1 (9 AN ] Foiayti Fianiiat PR
O R Y e parsgrap T e (Ot oot subdrviston—{u—of

an offense specified
in subdivision (e) if the crimes invelve separate victimis or involve the
same vietim on separate occasions.

In determining whether crimes against a single victim were
commiitted on separatc occasions under this subdivision, the court shall
consider whether, between the commission of one sex crime and another,
the defendant had a reasonable opportunity to reflect upon his or her
actions and nevertheless resumed sexually assaultive behavior. Neither the
duration of time between crimes, nor whether or not the defendant lost
or abandoned his or ker opportunity to attack, shall be, in and of itself,
determinative on the issue of whether the crimes in question occurred on
separate oceasions,

The term shall be served consccutively to any other term of
imprisonment and shall commence from the time the person ctherwisc
would have been released from imprisonment. The term shall not be included
in any determination pursuant to Section 1170.1. Any other term imposed
subsequent to that term shall not be merged therein but shall commence at
the time the person otherwise would have been released from prison,

(e) Thiy section shall apply to the following offenses:

(1) Rape, in violation of paragraph (2), (3), (6}, or (7} of subdivision
(a) of Section 261.

(2} Spousal rape. in violation of paragraph (I}, (4}, or (5} of
subdivision fu) of Section 262,

{3) Rape, spousalrape, or sel.uaipeﬂet.v ation, in concert, invielation
of Section 204.1.

(4) Sodomy, in vielation of paragraph (2) or (3) of subdivision (c,
or subdivision (d) or (), of Section 386.

(3) Lewd or lascivious act, in violation of subdivision (b} of Section
288,

(6} Continnous sexual abuse of a child, in viclation of Section
288.5.

{7} Oral copulation, in vielatien of paragraph (2} or (3) of
subdivision (c), or subdivision (d} or (), of Section 258a.

{8} Sexual penetration, in violaiion of subdivision fa) or {g) of
Section 289,

{9} As a present offense under subdivision (¢} or {d), assault with
intent to commit a specified sexual offense, in violation of Section 220,

(10} As a prior conviciion wnder subdivision (a) or (B), an offense
committed in another jurisdiciion that inchides ali of the elements of an
affense specified in this subdivision.

() In addition to any enhancenent imposed pursuant to subdivision
{aj or (L), the court may wlso impose a fine not te exceed rwenty thousend
dollars (320,660} for anyone sentenced under those provisions. The fine
imposed and collected pursuant to this subdivision shall he deposited in
the Victim-Witness Assistance Fund fo be available for appropriation to

Jund child sexual exploitation and child sexual abuse victim counseling

centers and preveution programs established pursuant fo Section 13837
If the court orders a fine to be imposed pursuant to this subdivision €y
or-{b}, the actnal administrative cost of collecting that fine, not to exceed
2 percent of the total amount paid, may be paid into the gencral fund of the
county treasury for the use and benelit of the county,

SEC. 2. Scction 667.61 of the Penal Cede is amended to read:

667.61. (&) A Any person who is convicied of an offense specified
in subdivision {c) under one or more of the circumstances specified in
subdivision (d) or under two or more of the circumstances specified in

subdivision (¢) shall be punished by imprisonment in the state prison for

25 vears to life tie 2
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{b) Except as provided in subdivision (a), & any person who is convicted
of an offense specilied in subdivision (¢} under one of the circumstances
spLuhed in subdivigsion (e) shall be pum,shcd by imprisonment in the state
prison for I3 vears 1o life

(¢} This section shall apply to any of the following offenses:

(1) # Rape, in violation of paragraph (2) o 16} of subdivision (a) of
Section 261.

(2) # Spousal rape, in viclation of paragraph (1) or (4) of subdivision
(a) of Section 262,

(3) & Rape, spousal rape, or sexval penetraiion, in concert, in
violation of Section 264.1.

(4} & Lewd or lascivious act, in violation of subdivision {b) of
Section 288,

(5) # Sexual penerration, in violation of subdivision {a) of Section
289,

(0) Sodomy—ererateopulatten Sodomy, in violation of paragraph
(2) or (3) of subdivision (c), or subdivision (d}, of Section 286-ov288aby
s et ] i

(7) A& Oral copulation, in violation of paragraph (2) or (3) of
subdivision {c), or subdivision {d), of Section 288a.

{8} Lewd or lascivious acl, in violation of subdivision (a) of Scction

28Brmressthedefemdantguattfesforprobation-under-subdivistenfeyof
Seetten-1263:066.

(9 Conrinvous sexual abuse of a child, in violatien of Section

248.

tn

(d) The following circumstances shall apply to the offenses specified
in subdivision (¢):

(1} The defendant has been previously convicted of an offense
specified in subdivision {c}, including an offense committed in another
Jurisdiction that includes all of the clements of an offense specified in
subdivision {¢}.

(2) The defendant kidnapped the victim of the present offense and
the movement of the victim substantially increased the risk of harm to
the victim over and above that level of risk necessarily inhcrent in the
underiving offense in subdivision {¢).

(3) The defendant inflicted aggravated mayhem or torture on the
victim or another person in the commission of the present offense in
violation of Section 205 or 206,

(4) The defendant committed the present offense during the
commission of a burglary of the first degree, as defined in subdivision (a) of
Section 460, with intent to commit an offense specified in subdivision (c).

(5) The defendant committed the present offense in violatien of

Section 264.1, subdivision (d) of Section 286, or subdivision (d) of Section
288a, and, in the commission of that offense, any person conmmitted any act
described in paragraph (2), (3), or (4) of this subdivision,

(e) The following circumstances shall apply to the offenses specified
in subdivision (¢):

(1) Except as provided in paragraph (2) of subdivision (d), the
defendant kidnapped the victim of the present offense in violation of
Scotion 207, 209, or 209.5,

(2) Except as provided in paragraph (4) of subdivision {d), the
defendant commit%ed {he present nffensc during the comtmssnon of a
burglary:s

m&wwehsed*ﬁfhepﬁglm in violation of Section 459.

(3) The defendant personally inflicted great bodily injury on the
victim or another person in the commission of the present offense in
violation of Section 12022.53, 12022.7, or 12022 .8,

(4) The defendant personally used a dangerous or deadly weapon or
a lirearnm in the commission of the present offense in violation of Section
12022, 12022 3, 120225, or 12022.53.

(5) The defendant has been convicted in the present case or cases of
commilting an offense specified in subdivision {¢) against more than one
victim.

(6} The defendant engaged in the tying or binding of the victim or

another person in the commission of the present offense,

(7} The defendant administered a controlled substance to the victim
by-feres-violeneerorfear in the commission of the present offense in
violation of Section 12022.75.

(8) The defendant committed the present offense in violation of
Section 264.1, subdivision (d) of Section 286, or subdivision {d) of Section
288a, and, in the commission of that offense, any person committed any
act described in paragraph (1), (2), £3), (4), (6}, or (7) of this subdivision.

(1) If only the minimum number of circumstances specified
in subdivision (d) or (&) shich that are required for the punishment
provided in subdivision (a) or (b) to apply have been pled and proved, that
circumstance or those circumnstances shall be used as the basis for impoesing
the term provided in subdivision (&} or (bY, whichever is greater, rather
than being used to impose the punishment authorized under any other
provision of law, unless another provision of law provides for a greater
penalty or the punishment under another provision of law can be imposed
in addition to the punishnient provided by this section. However, if any
additional circumstance or circumstances specified in subdivision {(d) or
(e} have been pled and proved, the minimum number of circumstances
shall be used as the basis for imposing the term provided in subdivision
(a), and any other additional circumstance or circumstances shall be used
te impose any punishment or ¢nhancement authorized under any other
provision of law.

fg) Notwithstanding Section 1355 or any other provision of law, the
court shall not strike any allegation, admission, or finding of any of the
circumstances specified in subdivision (d) or () for any person who is
subject to punishment under this section.
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(h) Probatten Notwithstanding ay other provision of law, probation
shall nat be granted to, nor shall the execution or imposition of sentence be
suspended for, any person who is subject o punishmesnt under this section fer
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(i) For the any affense specified in paragraphs (1) 16 (7), inclusive,
of subdivision (c), the court shall impose a consecutive sentence for cack
affense that vesulls it a conviction under this section if the crimes involve
separate victims or fnvolve the same viciim on separate occasions as
defined in subdivision (d) of Section 667.6.

(i} The penaities provided in this section te shal/ apply; only if the
existence of any factrequirechinder circumstance specified in subdivision
(d) or (e) shattbe is alleged in the accusatory pleading pursuant to this
section, and is cither admitted by the defendant in open court or found to
be true by the trier of fact.
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SEC. 13, Seection 667,71 of the Penal Code amended to read:

667.71. (a) For the purpose of this section, a habirua! sexual
offender is a person who has been previously convieted of one or more of
the offenses Hsted specified in subdivision (c) and whe is convicled in the
present proceeding of one of those offenses.

(b) A habitual sexual offender is—pumisha¥le shall be punished
by lnlprlsonment in ti‘ne s‘aatc prison for 25 years to life. Artiele25
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(e) This scction shall apply to any of the following offenses:

(1) # Rape, in violation of paragraph {2} or (6) of subdivision {a} of
Secticn 261,

(2) & Spousal rape, in violation of paragraph {1} or (4} of subdivision
{a) ol Section 262.

(3) & Rape, spousal rape, or sexual peneiration, in concert, in
violation of Seetion 264.1.

(4} & Lewd or lascivious acr, in violation of subdivision (a) or ()
of Section 288.

(5) # Sexual penetration, in violation of subdivision () or ) of
Secticn 289,

(6} & Conrinuous sexnal abuse of a child, in violation of Section
288.5.

(7) # Sodomy, in violation of subdivision (¢) or (d) of Section 286 by
L " : o,

(8) ot Earsheliviai - o 286

B+ Or a!wprdarzon in violation ofsuhdnusmn (c) or(d) of SE‘L[IOH
288a n - . e

o (9) Kidnapping, in violation of subdivision (b) of Section 207.

H (10) Kidnapping, in viclation of former subdivision (d) of
Section 208 {kidnapping to conumit specified sex offenses).

2} (17) Kidnapping, in violation ofsubdwumn (b) ofScclson 209
with the infent to commit tape: apuuaux TRPET Ot ) Lupumuuu o auuum} of
sexwabpenctrationrrviohitonrof Scettenr 289 a specified sexual offense.

3 (12} Aggravated sexual assault of o child, in violation of
Section 269,

3 £13) An offense commitlcd in another jurisdiction that hus
includes all of the elements of an offense specified in paragrephs{Hte
H3retusiverof this subdivision,

{(d) Notwithstanding Section 1383 or any other provision of law, the
court shall not strike any allegation, admission, or finding of anv prier
conviction specified in subdivision (¢} for any person who is subject 1o
punishment under this section.

fe} Norwithstanding any other provision of law, probation shall not be
gramed to, nor shall the execution or fimposition of sentence be suspended
Jor, any person who is subject to punixhment under this section.

¢#3 This section shall apply only if the defendant’s status as a habitual
sexual offender is alleged in the informetion accusarory pleading, and
either admitted by the defendant in open court, or found to be true by the

rrytryingtheissueof gy : 7 bt " b o3
trier of fact.

SEC. 14, Section 1203.06 of the Penal Code is amended to read:

1203.06. NetwithstandingSectfor 1203

(a) Probutron Norwithstanding any other provision of law, probation
shall not be granifed to, nor shall the execution or imposition of sentence be

suspended for, nor shall a finding bringing the defendant within this section
be stricken pursuant fo Section 1383 for, any of the following persons:

(I} Any persen whe personally used a firearm during the conimission
or attempted commission of any of the following crimes:

(A) Murder.

(B) Robbery, in violation of Section 211.

(C) Kidnapping, in violation of Section 207, 209, or 209.5.

(D) Kdnapping-tnviohtonrof-Seetion209 Lewd or lascivious act,

in violation of Section 288.
(E) Burglary of 1he first degree, as defined in Scction 460.
(¥) Execeptasprovided-mrSectren1203-965rape Rape, in violation

of paragraph2rofsubdivistortarof Section 261, 262, or 264.1.

(G) Assaunlt with intent to commit rape-otsedomy a specified sexual
affense, in violation of Section 220.

(H) Escape, in violation of Section 4530 or 4532.
(I Carjacking, in violation of Section 215.

(I} Amy—perseneonvictedefappravated dggrovated mayhem, in
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violation of Section 205.
(K) Torture, in violation of Section 206.

(L) Kidnapping—in—siolatiorof-Scetten2695 Continnous sexual
abuse of a child, in violation of Section 288.3.

(M) A felony violation of Section 136.1 or 37,

(N) Sodomy, in violation of Section 286.

{O) Oral copulation, in violation of Section 288a.

() Sexual penerrarion, in violation of Section 289 or 264.].

(Q) Aggravared sexual assault of @ child, in violation of Section 269,

(2) Any person pruwus]y convicted ol a felony specified in

paragraph (1), or assanlt with intent to

commit murder under former bcctmn 217, who is convicted of a subsequent
felony and who was personally armed with 2 firearm at any time during
its commission or attempted commission or was unlawfully armed with a
firearm at the time of his or her arrest for the subsequent felony,

(3) Aggravated arson, in violation of Section 451.5.

{b)1) The existence of any fact which thar would make a person
ineligible for probation under subdivision (a) shall be alleged in the
accusatory pleading, and either admitted by the defendant in open court,

or found to be true by thcwﬁry%ng—&e—rsmr&vﬁgmwwﬁxwmﬁ—m

cwrt—srl-hﬂg-mﬂmut—ajﬂry irier of fact. '
{2} :Fhfs—%ﬁb&mm-dﬁcmt-pmiﬁwﬂwe-adpmnmmﬁm}

I
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{3} As used in subdivision (a), “used a fircarm”™ means to display a
firearm in a menacing manner, o intenticnally fire it, or to intentionally
strike or hit a human being with it, or 10 use it in any mranner that gualifies
under Section 120225,

4 (3} As used in subdivision (a), “armed with a firearm” means to
knowingly carry or have available for use a firearm as a means of offense
or defense.

SEC. 15, Section 1203.065 of the Penal Code is amended to read;

1203.065.  (a) Notwithstandingany other provision of law, probation
shall not be granted te, nor shall the execution or imposition of sentence
be suspended for, any person who is convicted of violating paragraph
{2) or (6) of subdivision (a) of Section 261, Section 264.1, 266h, 266i, er
266], or 269, paragraph (2) or (3) of subdivision {c), or subdivision (d), of
Seciion 286, paragraph (2) ov {3) of subdivision (c), or subdivision (d), of
.Secrzon 288a, subdivision {a) ofbectzon 289, ﬁFcﬁmmmgwdmnyﬁrﬁra-}

el £
LUFUI‘IUUIA Hrviohationrof-Seetion 2Hor-288a u_y lujLu, \AUJ‘-IILL, uulba‘&,

amﬁte-r—p&rsw or ef-violating subdivision (¢) of Section 311.4.

()1} Except in unusual cases where the interests of justice would
best be served if the person is granted probation, probation shall not
be granted to any person who is convicted of a—vietatien—of vielaring
paragraph (7} of subdivision {a} of Section 261, subdivision (k} of Section
286, subdivision (k) of Section 288z, Aubdzvmon () of Section 289, or

Section 220 for assault with mlcnl to comlmt ﬂﬂy-f:{'—lﬁe-“fo}’mm-—rﬁpe—

0F5ce+mn%88—m~8eehﬁrr—"—89 a specified sexual Oﬁ’ense

{2} When probation is granted, the court shall speeify on the record
and shall enter on the minutes the circumstances indicating that the
interests of justice would best be served by the disposition.

SEC. 16. Section 1203.075 of the Penal Code is amended to read:

1203.075, MNetwithstanding-the-provistonsof Seetion$2683-

(2} Probatton Nonwithstanding anv other provision of law, probation
shall not be granted to, nor shall the exccution or imposition of sentence
be suspended for, nor shall a finding bringing the defendant within this
sectlon be smckcn pursuunl to Section 1385 for, any person who;with

7 personally inflicts great bodily i mjury, as
defined in Secrion 12022.7, on the person of another in the commissien or
attempted commission of any of the following crimes:

{1} Murder.

{2} Robbery, in violation of Section 211.

{3) Kidnapping, in violation of Section 207, 269, or 209.5.

{4) Ktdmappingrirviokatierrof-Seetion209 Lewd or lascivious act,

in violation of Section 288.
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(3) Burglary of the (st degree, as defined in Section 460.

{6y Rape, in violation of

paragraph-{2)or-ferofsubrdivistoratof
Scm%ﬁm&gﬁphf&w%nb&iﬂmrw%cmn 261, 262,
or 264.1.

(7) Assault with intent to commit rape-orsodery a specified sexual
affense, in violation of Section 220.

(8) Escape, in violation of Section 4530 or 4532,

(9} # Sexual penetration, in violation of subdivistorntarof Scction
289 or 264.1

{10} Sodomy, in violation of Section 286.

{11} Oral copulation, in viclation of Section 288a.

{12) Carjacking, in violation of Section 215.

{13) Krdnapping-trviohatomrof-Section2655
abuse of a child, in violation of Section 288.5

(14) Aggravated sexual assault of a chu'd, in violation of Section 269.

{byy The existence of any fact whieh that would make a person
ineligible for probation under subdivision (a) shall be alleged in the
accusatory pleading, and either admitted by the defendant in open court,

or found to bc true by 1hemrr&yfﬁg1ht133ucﬁ%gnﬁt—or—byﬁc—cemﬁm
c@trrtﬂt&rﬁgm‘thotﬁ"ﬁjtﬂ“y‘ trier of facr,

Continions sexial
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SEC. 7. Section 3000 of the Penal Code is amended to read;

3000. (a)() The Legislature finds and deciares that the period
immediately following incarceration is critical to successful reintegration
of the offender into society and to positive citizenship. It is in the interest of
public safety for the state to provide for the supervision of and surveillance
of parolees, including the judicious use of revocation actions, and fo
provide educational, vocational, family and personal counseling necessary
Lo assist parolees in the transition belween imprisonment and discharge, A
sentence pursuant to Section 1168 or 1170 shall include a period of parole,
unless waived, as provided in this section,

(2) The Legislaiure finds and declares that it is not the intent of this
section te diminish resources allocated to the Department of Corrections
for parole functions for which the department is responsible. 1t is also not
the intent of this section to diminish the resources allocated to the Beard
of Prison Terms to exceute its duties with respect to pareole functions for
which the hoard is responsible.

(3) The Legislature finds and declares that diligent effort must
be made to ensure that parclees are held accountable for their criminal
behavior, including, bud not limited to, the satisfaction of restitition fines
and orders.

’(4)M%Wmﬁdwmwamﬁwmeﬂmgﬁfﬂﬁ, it : i ;

=

The parole per. fod of any pet sonfozmd to
be a sexually vmlcm predator shall
thetperserrs be tolled until that person Isjozma' to no longei bea sexun!!y
viclent predator, at which time the period of parole, or any remaining
portion thereof, shall begin to run.

(b) Notwithstanding any provision to the contrary in Article 3
(commencing with Scction 3040) of this chapter, the following shall apply:

(1) At the expiration of a term of imprisonment of ene vear and
cne day, or a term of imprisenment imposed pursuant to Section 1170 or
at the expiration of a term reduced pursuant to Section 2931 or 2933, if
applicable, the inmate shall be released on parole for a peried not exceeding
three years, except that any inmate sentenced for an offense specified in
paragraph (3), (4), (5), (6}, (11}, (16), or (18) of subdivision {c) of Section
6067.5 shall be released on parole for a period not exceeding live years,
unless in either case the parole autherity for good cause waives parole and
discharges the inmate from the custody of the departmest,

(2) Inthe case of any inmate sentenced under Section 1168, the period
of parole shall not exceed five years in the case of an inmate imprisoned for
any offensec cther than first or second degree murder for which the inmate
has received a life sentence, and shall not exceed three years in the ¢ase of
any other inmate, unless in either case the parole authority for good cause

walves parole and discharges the inmate from custody of the department,
This subdivision shall 2lso be applicable to inmates who committed crimes
prior te July 1, 1977, 10 the extent specified in Section 1170.2,

(3) Notwithstanding paragraphs (1) and (2), in the case of any offense
for which the inmate has received a life sentence pursuant to Section 667.61

or 667.71, the period of parvle shall be five 70 years. Bpenthereqrestofthe

(4) The parole authority shall consider the request of any inmate
regarding the length of his or her parole and the conditions thereof,

{5) Upen successful completion of parole, or at the end of the
maximum statstory period of parole specificd for the inmate under
paragraph (1}, (2), or (3}, as the case may be, whichever is earlier, the
inmate shall be discharged from custody. The date of the maximam
statutory period of parale under this subdivision and paragraphs (1), (2),
and (3) shaIl be computed from the date of initial parole

and shall be a peried
chronoiuglcally determined. Time durmg which parole is suspended
becanse the prisoner has absconded or has been returned to custody as a
parole violator shall not be credited toward any period of parole unless the
prisoner is found not guilty of the parole violation, However, frrroresse
exeept the period of parole is subject fo the following:

{4) Except as provided in Section 3064, in no case may a-prisoner
subject to three years on parcle be retained under parole supervision or in
custody for a period fonger than four years from the date of his or her initial
paroterantexeept paroie.

fB) Except as provided in Section 3064, in no case may a prisoner
subject 1o five years on parole be retained under parole supervision or in
custedy for a period fonger than seven years from the dalc of his or her initial
parole G

(C} Exceptasprovidedin Section 3064, inno case may a prisoner subject
10 10 years on parele be retained wider parole supervision or in custody Jor a
period longer than 13 years from the daie of his or her initial parole.

(6) The Department of Corrections shall meet with each inmate at
least 30 days prior to his or her good time release date and shall provide,
under guidelines specified by the parole authoerity, the conditions of parole
and the length of parole up to the maximum period of time provided by
law, The inmate has the right to recensideratjon of the length of parole and
conditions thercof by the parole authority. The Department of Corrections
or the Board of Prison Terms may impose as a condition of parole that a
prisoner make payments on the prisoner’s outstanding restitution fines or
orders imposed pursuant to subdivigion (a} or (¢) of Section 13947 of the
Government Code, as operative prior to September 28, 1994, or subdivision
(b} or () of Section 1202.4.

(7} For purposes of this chapter, the Board of Prison Terms shall be
considered the parole authority.

(8) The sole authority to issue warranis for the return to actual
custody of any state prisoner released on parole rests with the Board of
Prison Terms, except for any escaped state prisoner or any state prisoner
released prior to his or her scheduled release date who should be returned
to custody, and Section 3060 shall apply.

(9} It is the intenf of the Legislature that efforts be made with
respect to persons who are subject te subparagraph (C) of paragraph (1)
of subdivision (2} of Section 230 who are on parole to engage them in
treatment.

SEC. 18. Section 3000.G7 is added to the Penal Code, to read:

3000.07.  fa) Every inmate who has been convicted for any felony
violation of a “registerable sex offense” described in subparagraph (A} of
paragraph (2} of subdivision (a) of Section 290 or any attempt fo commit
any of the above-mentioned offenses and who is committed to prison and
released on parole pursuant to Section 36090 or 3000.1 shall be monitored
by a global positioning system for the term of his or her parole, or for the
duration or any remaining part thereof, whichever period of time is less.

(b} Any inmate released on parole pursuant to this section shall
be required 1o pay for the costs associated with the monitoring by a global
positioning svstem. However, the Department of Corrections shall waive any
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or all of that payment upon a finding of wn inability to pay. The department
shall consider any remaining emounts the inmate has been ovdered 1o pay
in fines, assessments and restifution fines, fees, and orders, and shall give
priority to the paymeint of those ftems before requiring that the inmmate pay
Jor the global positioning monitoring. No inmate shall be denied parole on
the basis of his or her inability to pay for those monitoring costs.

SEC. 18.  Section 3001 of the Penal Code is amended to read:

3001, (a) Notwithstanding any other provision of law, when any
person referred to inn paragraph (13 of subdivision (b) of Section 3000 wha
was not imprisoned for committing a violent felony, as defined in subdivigion
{c) of Section 667.5, has been relcased on parole from the state prison, and
has been on parole continuously for one year since release from confinement,
within 30 days. that person shall be discharged from parole, unless the
Depariment of Carrections recornmends to the Board of Prison Terms that the
person be retained on parole and the board, for good cause, determines that
the person wil] be retained. Notwithstanding any other provision of law, when
any person referred lo in paragraph (1) of subdivision (b) of Section 3000 who
was imprisoned for commitiing a violent felony, as defined in subdivision
{c} of Section 667.5, has been released on parole from the state prison for a
peried not exceeding three years and has been on parole continuausly for two
years since release [rom confinement, or has been released on parole from
the state prison for a period not exceeding five years and has been on parole
continaously for three years since release [rom conflinement, the department
shall discharge, within 30 days, that person from parole, unless the department
recommends to the board that the person be retained on parole and the board,
fer good cause, determines that the person will be retained. The board shall
make a writlen record of its determination and the department shall transmit
a copy thereef to the parolee.

(b} Notwithstanding any other provision of law, when any person
referred to in paragraph (2} vr-€3) of subdivision (b) of Section 3000 has been
relezsed on parcle from the state prison, and has been on parole continuously
for three years since release from confinement er-siree-extenston-of-parele,
the board shall discharge, within 30 days, the persen from parole, unless
the board, for good cause, determines that the person will be retained on
parole. The board shall make a written record of is determinaiion and the
department shall transmit a copy thereof to the parolee.

{c) Norwithstanding any other provision of law, when any person
referred to in paragraph (3} of subdivision (b) of Section 3000 has
been released on parole from the state prison, and has been on parole
continuously for six years since release from confinement, the board shall
discharge, within 30 days, the person from parole, unless the board, for
good cause, defermines that the person will be retained on parole. The
board shall make a written record of its determination and the department
shalf transmir a copy thereof to the parolee.

fd) Inlhe event of a retention on parole, the parclee shall be entitled
to a review by the parole authority each year thereafter until the maximum
statutory period of parole has expired.

iy (e} The amendments te this section made during the 1987--88
Regular Session of the Legislature shall only be applied prospectively
and shall not extend the parole peried for any person whose eligibility
for discharge from parole was fixed as of the effective date of those
amendments.

SEC. 20.  Section 3003 of the Penal Code is amended to read:

3003. {a) Except as otherwise provided in this section, an inmate
who is released on parole shall be returned to the county that was the last
legal residence of the inmate prior to his or her incarceration.

For purpeses of this subdivision, “last legal residence” shall not be
construed to mean the county wherein the inmate committed an offense
while confined in a state prison or local jail facility or while confined for
treatment in a state hospital,

(b) Notwithstanding subdivision (a), an inmate may be returned
to another county if that would be in the best interests of the public. If
the Board of Prison Terms setting the conditiens of parole for inmates
sentenced pursuant to subdivision (b) of Section 1168, as determined by
the parole consideration panel, or the Department of Corrections setting
the conditions of parole for inmates sentenced pursuant to Section 1170,
decides on a return to another county, it shall place its reasons in writing
in the parolee’s permancnt record and include these reasons in the notice
to the sheriff or chief of police pursuant to Section 3058.6. In making its
decision, the paroling authority shall consider, among others, the following
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factors, giving the greatest weight to the protection of the victim and the
safety of the community:

(1} The need to protect the life or safety of a victim, the parolee, a
wilness, or any other person.

(2) Public concern that would reduce the chance that the inmate’s
parole would be successfully completed.

(3) The wverified existence of a work offer, or an cducational or
vocatienal training program.

(4) The existence of family in another coanty with whom the inmate
has maintained strong ties and whose support would increase the chance
that the inmate’s parole would be successfully completed.

(5) The lack of necessary outpatient (reatinent programs for parolees
receiving treatment pursuant to Section 2960.

(¢} The Departiment of Carrections, in determining an out-of-county
commitment, shall give priority to the safety of the community and any
witnesses and victims,

(d) In making its decision about an inmate who participated in a
joint venture program pursuant to Article 1.3 (commencing with Section
2717.1) of Chapter 5, the paroling authority shall give scrious consideration
to releasing him or her to the county where the joint venture program
employer is located if that employer states to the paroling authority that he
or she intends to employ the inmate upon release.

(e)(}) The following informatian, if available, shall be released by the
Department of Corrections to Jocal law enforcement agencies regarding a
paroled inmate who is released in their jurisdictions:

{A) Last, first, and middle name.

(B} Birth date.

{C) Sex, race, height, weight. and hair and eye color.

{I3) Date of parcle and discharge.

{E) Registration status, if the inmate is required to register as a result
of a controlled substance, sex, or arson offense.

{F) California Criminal Information Number, FBI number, sccial
sceurity mumber, and driver’s license nuntber,

{G) County of commitment,

{H) A description of scars, marks, and tattoos on the inmate.

{I} Offense or offenses for which the inmate was convicted that
resulted is parole in this instance.

(J) Address, including al! of the following information;

(i) Street name and npumber, Post office box numbers are not
acceptable for purposes of this subparagraph.

(ii) Cily and ZIP Code,

(iii) Date that the address provided pursuant to this subparagraph
was proposed to be effective,

(R) Contact officer and unit,

including all of the following
information:

(i) Name and telephone number of each contact officer.

(i) Contactunit type of each contact officer such as units responsible
for parole, registration, or county prebatios.

(L) A digitized image of the photograph and at least a single digit
fingerprint of the parolee.

(M} A geographic coerdinate for the parolee’s residence location
for use with a Geographical Information System (GIS) or comparable
COMmputer Program.

{(2) The information reguired by this subdivision shall come from the
statewide parolee database. The information obtained from each source
shall be based on the same timeframe.

{3) All of the information required by this subdivision shall be
provided utilizing a computer-to-computer transfer in a format usable
by a desktop computer system. The transfer of this information shall be
continually available to local law enforcement agencies upon request,

(4) The unauthorized release or receipt of the information deseribed
in this subdivision is a violation of Section 11143,

(f) Notwithstanding any other provision of law, an inmate who is
relcased on parole shall not be returned to a loeation within 35 miles of the
actual residence of a victim of, or a witness fo, a violent felony as defined
in paragraphs (1) to (7), inclusive, of subdivision (c) of Section 667.5 or a



(PROPOSITION 83 CONTINUED)

#* % % TEXT OF PROPOSED LAWS

felony in which the defendant inflicts great bodily injury on any person other
than an accomplice that has been charged and proved as provided for in
Section 12022.53, 120227, or 12022.5, if the victim or witness has requested
additional distance ins the placement of the inmate on parole, and if ihe Board
of Prison Terms or the Department of Corrections (inds that there is a need
to protect the life, safely, or well-being of a victim or witness,
(mthMNetwithstanding any-othertaw—an—inmate—whets—released
e i L . withi
’:S.’ds :[E[ the ]din,l rton E: his :; h:;! P e fb“ ofe ];H“‘E"l ) ":] A
Notwithstanding any other law, an inmate who is released on parole
for a violation of Section 288 or 288.5 whom the Department of Corrections
and Rehabilitation determines poses a high risk to the public shall not be
placed or reside, for the duration of his or her parole, within one-half mile
of any public or private school including any or all of kindergarten and
grades 1 to 12, inclusive.

iy Notwithstanding any other law, an inmate who is released on
parole for an oftense involving stalking skall not be returned to a location
within 35 miles of the vietim's actual residence or place of employment if
the victim or witness has requested additional distance in the placement of
the inmate on parole, and if the Board of Prison Terms or the Department
of Corrections finds that there is a need to protect the life, satety, or well-
being of the victim.

&y ¢h) The authority shall give consideration to the equitable
distribution of parolees and the proportion of out-of-county commitments
from a county compared to the number of commitments from that county
when making parole decisions.

1 (i} Aninmate may be parcled to another state pursuant to any
other law,

& ()1} Except as provided in paragraph (2), the Depariment of
Corrections shall be the ageney primarily responsible for, and shall have
control over, the program, resources, and staff implementing the Law
Enforcement Automated Data Swystem (LEADS) In conformance with
subdivision (e}.

(2) Notwithstanding paragraph (1), the Department of Justice shall
be the agency primarily responsible for the proper release of information
under LEADS that relates to ingerprint cards.

SEC. 21, Section 3003.5 of the Penal Code is amended te read:
30035, fa) Notwithstanding any other provision of law, when a

person is released on parole after having served a term of Imprisonment
in state prison for any offense for which registration is required pursuant
to Section 290, that person may not, during the period of parcle, reside in
any single family dwelling with any other person alse required to register
pursuant to Section 290, unless those persons are legally related by blood,
marriage, or adoption. For purposes of this section, “single family dwelling™
shall not include a residential facility which serves six or fewer persons.

(B) Norwithstanding any other pravision of law, it is unlawful for any
person for whom registrarion is requived pursuant fo Section 290 to reside
within 2000 feet of any public or private school, or park where children
regularly gather

fc) Nothing in this section shall prokibit municipal jurisdictions
Jrom enacting local ordinances that further restrict ihe residency of any
person for whom registration is reguired pursuant to Section 290,

SEC. 22, Section 3004 of the Penal Code is amended to read:

3004, (u) Notwithstanding any other law, the parole authority may
require, as a condition of release on parole or reinstatement on parole, or
as an intermediate sanction in leun of return to prison, that an inmate or
parolee agree in writing to the use of electronic monitoring or supervising
devices for the purpose of helping to verify his or her compliance with all
other conditions of parole. The devices shall not be used to eavesdrop or
record any conversation, except a conversation between the parolee and the
agent supervising the parolee which is to be used solely for the purposes
of voice identification.

th) Every inmate who has been convicted for any felony violation of

a “registerable sex offense” described in subparagraph (A) of paragraph
(2) of subdivision (g} of Section 290 or any attempt to commit any of the
above-mentioned offenses and who is committed to prison and released on
parole puvsuant to Section 30006 or 3000.1 shall be monitored by a global
positioning system for life.

(¢} Any inmate released on parele pursuant to this section shall be
reguired 1o pay for the costs associated with the monitoring by a global
positioning system. However, the Department of Corrections shall waive
any or all of that payment upon a finding of an inability te pav. The
department shall consider any remaining amounts the iwmate has been
ordered to pay in fines, assessments and vestitution fines, fees, and orders,
and shall give priorify to the payment of those items before requiring that
the inmate pav for the global positioning menitoring,

SEC. 23.  Section 1202275 of the Penal Code is amended to read;

12022.75. vy (@) Except as provided in subdivision (6), any person
who, for the purpose of committing a felony, administers by injection,
inhalation, ingestion, or any other means, any controlled substance listed
in Section 11054, 11035, 11056, 11057, or 11058 of the Health and Safety
Code, against the victim’s will by means of foree, viclence, or fear of
immediate and unlawful bodily injury to the victim or another person,
shall. in additien and consccutive to the penalty provided for the felony or
attempted felony of which he or she kas been convicted, be punished by an
additional term of three years.

(b1} Any person whe, in the commission or attempted commission
of any offense specified in paragraph (2}, administers any comrolled
substance listed in Section 11054, 11055, 11036, 11037, ar 11058 of the
Healtl and Safety Code fo the victim shall be punished by an additional
and consecutive term of imprisonment in the state prison for five years.

{2} This subdivision shall apply 1o the following offenses:

{4) Rape, in vielation of paragraph (3} or (4) of subdivision (a} of
Section 261,

{B) Sodonyy, in vielation of subdivision (fi or (i} of Section 286,

(C) Oral copulation, in vielation of subdivision (f) or (i} of Section
288a.

(D) Sexual penctration, in violation of subdivision (d} or fe} of
Section 289,

(E} Any offense specified in subdivision {c} of Section 667.61.

SEC. 24, Section 6600 of the Welfare and Institutions Code is
amended to read:

6600.  Asusedin thisarticle, the following lerms have the following
meanings:

(a)(1) “Sexually violent predator” means a person who has been
convicted of a sexually violent offense against twe one of more victims
and who has a diagnosed mental disorder that makes the person a danger to
the health and safety of others in that it is likely that he or she will engage
in sexually violent criminal behavior,

{2} Tor purposes of this subdivision any of the following shall be
considered a conviction for a sexually violent offense:

{A) A prior or current conviction that resulted in a determinate
prison sentence for an offense deseribed in subdivision (b).

{B) A conviction for an offense described in subdivision (b) that
was committed prior to July 1. 1977, and that resulted in an indeterminate
prison senience.

{C) A prior conviction in another jurisdiction for an offense that
includes all of the elements of an offense deseribed in subdivision (b).

{D} A conviction for an offense under a predecessor statute (hat
includes all of the elements of an offense described in subdivision (b).

(E) A prior conviction for which the inmate received a grant of
probation {for an offense described in subdivision (b).

(¥} A prior finding of not guilty by reason of insanity for an offense
described in subdivision (k).

(G} A conviction resulting in a finding that the person was a mentally
disordered sex offender.

(H) Aprior conviction for an offense described in subdivision (b} for
which the person was commitied to the Department of the Youth Authority
pursuant ta Section 17315,

(I} A prior conviction for an offense described in subdivision (b} that
resulted in an indeterminaie prison sentence,

(3) Conviction of one or more of the erimes enumerated in this section
shall constitute evidence that may support a court or jury determination
that a person is a sexually violent predator, but shall not be the sole hasis
for the determination. The existence of any prior convictions may be shown
with documentary evidence. The details underlying the commission of an
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offense that led 1o & prior conviction, including & predatory relationship
with the victim, may be shown by dociumentary evidence, including, but
not Himited to, preliminary hearing transcripts, trial transcripts, probation
and sentencing reports, and evaluations by the State Department of Mental
Health. lurors shall be admonished that they may not find & person a
sexually violent predator based on prior offenses absent relevant evidence
of a currently diagnoscd mental disorder that makes the person a danger to
the health and safety of others in that it is likely that he or she will engage
in sexually violent criminal behavior,

(4} The provisiens of this section shall apply to any person against
whom proceedings were initiated for commitment as a sexuaily violent
predator on or after January 1, 1996,

{b) “Sexually violent offense” means the following acts when
commiilted by force, violence, duress, menace, or fear of immediaie and
unlawful bodily injury on the victim or another person, or threafening
to refaliate in the future agains! the victim or any other person, and that
are committed on, before, or after the effective date of this article and
result in a conviction or a finding of not guilty by reason of insanity, as
previded defined in subdivision (a): a felony vielation of paragraph{3yof
stbdivistonfaof Section 201, paragraph-tH-of-subdirstonfaof-Seetien
262, Seettorr 264.1, 269, 286, subdivision-faror-fhyef Seetton 288, 284q,
288.3, or mbﬁmmw{a}%&eﬁmnﬁw of the Penal Code, or sedemy-or
mﬁmﬂ%@m%@m%ﬁhm%&&w%%ﬁ1+&r&ﬂﬁ€a&e any
Setory violation of Section 207, 209, or 220 of the Penal Code, committed
with the intent to comniit a vielation of Section 201, 262, 264.1, 286, 188,
288a, or 289 of the Penal Code.

{c) “Diagnosed mental disorder” includes a congenital or acquired
condition affecting the emotional or volitional capacity that predisposes the
person to the commission of criminal sexual acts in a degree constituting
the person a menace to the health and safety of others.

{d) “Danger to the health and safety of others™ does not require proof
of a recent overt act while the offender is in custody.

(e} “Predatory” means an act is directed toward a siranger, a person
of casual acquaintance with whom no substantial relationship exists, or an
individual with whom a relationship has been established or promoted for
the primary purpose of victimization.

(f) “Recent overt act” means any criminal act that manifests a
likelihood that the actor may engage in sexually viclent predatory criminal
behavior.

(g) Notwithstanding any other provision of law and for purposes of
this section, me-mere-tharrone a prior juvenile adjudication of a sexually
vielent offense may constitute a prior conviction for which the person
received a determinate term if a1l of the following apphes apply:

{1) The juvenile was 16 years of age or older at the time he or she
commnitted the prior offense.

(2) The prior offense is a sexually viclent offense as specified m
bubdwlsmzl (). # -+ 5

{3) The juvenile was adjudged a ward of the juvenile court withisn the
meaning of Section 602 because of the person’s commission of the offense
giving rise to the juvenile court adjudication.

{4) The juvenile was committed to the Department of the Youth
Autherity for the sexually violent offense.

(h) A minor adjudged a ward of the court for commission of an
offense that is defined as a sexually violent offense shall be entitled to
specific treatiment as a sexual offender. The failure of a minor 1o receive that
treatment shall not constitute & defense or bar to a determination that any
person is a sexually viclent predator within the meaning of this article.

SEC. 25. Section 6600.1 of the Welfare and Iastitations Code is
amended ta read:

6600.1. €y 1f the viciim of an underlying offense that is specified
n subdivision (b} of Section 6600 is a child under the age of 14 amd-the
MWW&%&&MWM@ the offense shall
constitute a “sexnally violent offense” for purposes of Section 6666

I M 1]

SEC. 26. Section 6601 of the Welfare and Institutions Code is
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amended to read:

6601, (a)(1} Whenever the Director of Corrections determines that
an individual whe is in custody under the jurisdiction of the Department
of Corrections, and who is either serving a determinate prison sentence
or whose parole has heen revoked, may be a sexually violent predator, the
director shall, at least six months prior to that individual’s scheduied date
for release from prison, refer the person for evaluation in accordance with
this section. However, if the inmate was received by the department with
Iess than nine months of his or her sentence to serve, or if the inmate’s
release date is modified by judicial or admisistrative action, the director
may refer the person for evaluation in accordance with this section at a date
that is less than six months prior to the inmate’s scheduled release date,

(2) A pelition may be [liled under this section if the individual
was in custody pursuant to his or her determinate prison term, parole
revocation term, or a hold placed pursuant to Scetion 6661.3, at the time
the petition is filed. A petition shall not be dismissed on the basis of a later
judicial or administrative determination that the individual’s custedy was
unlawful, if the unlawful custody was the result of a pood faith mistake
of fact or law. This paragraph shall apply 10 any petition filed on or after
January 1, 1996,

{b)} The person shall be screened by the Department of Corrections
and the Beard of Prison Terms based on whether the person has committed
a sexually violent predatory offense and on a review of the person’s social,
criminal, and institutional history. This screening shall be conducted
in accordance with a structured screening insirument developed and
apdated by the State Department of Mental Health in consultation with the
Department of Corrections. [ as a result of this screening it is determined
that the person is likely to be a sexually vialent predator, the Departrment
of Corrections shall refer the person to the State Department of Mental
Health for a full evaluation of whether the persen meets the eriteria in
Section 6600,

{c} The State Department of Mental Health shall evaluate the person
in accordance with a standardized assessment protocol, developed and
updated by the State Depariment of Mental Health, to determine whether
the persen is a sexually violent predator as defined in this anticle. The
standardized assessment protocol shall require assessment of diagnosable
mental disorders, as well as various factors known to be associated with the
visk of recffense among sex offenders. Risk factors to be considered shall
include criminal and psychosexual history. type, degree, and duration of
sexual deviance, and severity of mental disorder.

(d) Pursnant to subdivision (c), the person shal! be evaluated by two
practicing psychiatrists or psychologists, or one practicing psychiatsist and
one practicing psychologist, designated by the Director of Mental Health,
If both evaluators concur that the person has a diagnosed menta] disorder
so that he or she is likely to engage in acts of sexual violence without
appropriate treatment and custody, the Director of Mental Health shall
forward a request for a petition for commitment under Section 6602 to the
county designated in subdivision (i). Copies of the evaluation reports and
any other supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision (i} who may file a petition
for commitment.

{e) If one of the professionals performing the cvaluation pursuant to
subdivision (d) does not concur that the person meets the eriteria specified
in subdivision (d), but the other professional concludes that the persen
meets those eriteria, the Director ef Mental Health shal} arrange for further
examination of the person by two independent professionals selected in
accordance with subdivision (g),

{f) ¥ an examination by independent professionals pursuant to
subdivision (e) is conducted, a petition to request commitment under this
article shall only be filedif' both independent professionals who evaluate the
person pursuant to subdivision (€) concur that the person meets the criteria
for commitment specified in subdivision (d). The profassionals selected
to evaluate the person pursuant to subdivision (g) shall inform the persen
that the purpose of their examination is not treatment but to determine if
the person meets certain criteria to be involuntarily committed pursuant
to this article. It is not required that the person appreciate or understand
that information,

(g) Any independent professional who is designated by the Director
of Corrections or the Director of Mental Health for purposes of this section
shall not be a state government employee, shall have al least five years
of experience in the diagnosis and treatment of mental disorders, and
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shall inciude psychiatrists and licensed psychologists who have a doctoral
degree in psychology. The requirements set forth in this section also shall
apply to any professionals appointed by the court to evalizate the person for
purposes of any other proceedings under this article.

(k) If the State Department of Mental Health determines that the
person is & sexually vielent predator as defined in this article, the Director
of Mental Health shall forward a reguest for a petition to be filed for
commitment under this article to the county designated in subdivision (7).
Copies ol the evaluation reports and any other supporting documents shall
be made available to the aftorney designated by the county pursuant
Lo subdivision {i) who may file a petition for commitment in the
superior court.

(iy If the county’s designated counsel concurs with the
recommendation, a petilion for commitment shall be filed in the superior
court of the county in which the person was convicted of the offense for
whick he or she was committed to the jurisdiction of the Department
of Corrections. The petition shall be filed, and the proceedings shall be
handled, by either the district attoraey or the county counsel of that county.
The county board of supervisors shall designate cither the district attorney
or the county counsel to assume responsibility for proceedings under this
article.

{jy The time limits set forth in this section shall not apply during the
first year that this article is operative.

{K) Ifthe person is otherwise subject to pamlc afinding or p}acemem
made pursuant to this article shall net toll; -
the term of parole pursuant fo Article 1 {commencing with Scctien 3600)
of Chapter 8 of Title 1 of Part 3 of the Penal Code.

{1} Pursuant 1o subdivision (d), the altorney designated by the county
pursuant to subdivision (3) shall notify the State Department of Mental
Health of its decision regarding the filing of a petition for commitment
within 15 days of making that decision.

SEC. 27. Section 6604 of the Welfare and Institutions Code is
amended to read:

6604. Thecourtorjury shall determine whether, beyvondareasonable
doubt, the person is a sexually vielent predator. If the court or jury is not
satislied beyond a reasonable doubt that the person is a sexually violent
predator, the court shall direct that the person be released at the conclusion
of the term for which he or she was initially sentenced, or that the person
be unconditionally released at the end of parole, whichever is applicable. If
the court or jury determines that the person is a sexually violent predator,
the person shall be committed for twe—years an indeterminate term to
the custody of the State Department of Mental Health for appropriate
treatment and confinement in a secure facility designated by the Director

of Mental Hcaitizmd—&rc—pwm—sha%mfbvkep%mﬁn%mﬁ&yhmgw

commitment. The facility shall be located on the grounds of an institution
umler the jurisdiction of the Department of Corrections.

SEC. 28. Section 6604.1 of the Welfare and I[nstitutions Code is
amended to read:

6604.1. (a) The twoeyear indeferminale form of commitment
provided for in Scction 6604 shall commence on the date upon which the
court issues the initial order of commitment pursuant to that section. Fhe

(b} The person shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one practicing
psychiatrist, designated by the State Department of Mental Health. The
provisions of subdivisions (c) to (i}, inclusive, of Section 6601 shall apply
to cvaluations performed for purposes of extended commitments, The
rights, requirements, and procedares set forth in Section 6603 shall apply
to extended o/l commitment proceedings.

SEC. 29. Section 6605 of the Welfare and Institutions Code is

amended to read;

6605. (a) A person found to be a sexually viclent predator and
committed to the custody of the State Department of Menta! Health shall
have a current examination of his or her mental condition made at least
onee every year. The annual report shall inchude consideration of whether
the commitred person currently meels the definition of a sexually violent
predutor and whether conditional release 1o a less restrictive alfernative
or an uncenditional release is in the best interest of the person and
conditions can be imposed that would adequately protect the community.
The Department of Mental Health shall file this periodic report with the
cotrt that committed the person under this article. The report shall be
in the form of a declaration and shall be prepared by a professionally
guadified person. A copy of the report shall be served on the prosecuting
agency invelved in the initial commitment and upon the committed person,
The person may retain, or if he or she is indigent and so requests, the court
may appoint, a qualified expert or professional person to examine him or
her, asd the expert or professional person shall have access fo all records
concerning the person,

{b) mewﬂmmmmmmwm
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- If the Department of Mental Health
determines that either: (1) the person’s condition has so changed that the
person no longer nieets the definition of a sexually violent predator, or (2}
conditional release to a less restrictive alternative is in the best interest
of the person and conditions can be hnposed that adequarelv protect the
community, the divector shall authorize the person o petition the court for
condifional velease to a less vestrictive alternative or for an wneondifional
discharge. The petition shall be fited with the court and served upon the
prosecufing agency responsible for the initial commitment, The court,
upon receipt of the petition for conditional release io a less restrictive
alternative or unconditional discharge, shall order a show cause hearing
af which the court can consider ihe petition and any accompanying
documentation provided by the medical director, the prosecuting attorney
or the convmitted person,

(c} 1f the court at the show cause hearing determines that probable
cause exists 1o believe that the committed person’s diagnosed mental
disorder has so changed that he or she is not a danger to the health and
safety of others and is not likely to engage in sexually violent criminal
behavior if discharged, then the court shall set 4 hearing on the issue.

{d) At the hearing, the committed person shall have the right to be
present and shall be entilled to the benefit of all constitutional protections
that werc afforded to him or her at {hie initial commitment proceeding. The
attorney designated by the county pursuant o subdivision {i) of Section
6601 shall represent the state and shail have the right to demand a jury trial
and to have the committed person cvaluated by experts chosen by the state,
The commitied person alse shall have the right to demand a jury trial and
to have experts evaluate him or her on his or her behalf The court shall
appoint an expert if the person is indigent and requests an appeintment.
The burden of proof at the hearing shall be on the state to prove beyond a
reasonable doubt that the commitied person’s diagnosed mental disorder
remains such that he or she is a danger to the health and safety of athers and
is likely to engage in sexually violent criminal behavior if discharged.

(e) If the court or jury rules against the commitied person at the
hearing conducted pursuant to subdivision (d), the term of commitment
af the person shall run for # an indererminate period oftweryears from the
date of this raling. If the eourt or jury rules for the committed person, ke or
she shall be unconditionally relcased and unconditionaily discharged.

(f) Inthe event that the State Department of Mental Health has reason
to believe that a person committed to it as a sexually violent predator is
no longer a sexually violent predator, it shall seek judicial review of the
person’s commitment purstant to the procedures set forth in Section 7250
in the superior court from which the commitment was made. [fthe superior
court determines that the person is no Jonger a sexuslly violent predator, he
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or she shall be unconditionally released and unconditionally discharged.

SEC. 30. Section 6608 of the Welfare and Institutions Code is
amended to read:

6608, (a) Nothing In this article shall prohibit the person who
has been committed as a sexually violent predator from petitioning the
court for conditienal release amdsubsequent or ar unconditional discharge
without the recommendation or concurrence of the Dircctor of Mental
Health. 1f a person has previously filed a petition for conditional release
without the concurrence of the director and the court determined, either
upon review of the petition ar following a hearing, that the petition was
frivelous or that the commitied person’s condition had not so changed that
he or she weuld net be a danger to others in that it is not likely that he
or she will engage in sexuvally violent criminal behavior if placed under
supervision and treatment in the community, then the court shall deny
the subsequent petition unless it contains facts upen which a court could
find that the condition of the committed person had so changed that a
hearing was warranied. Upon receipt of & first or subsequent petition from
a committed person without the concurrence of the director, the court shall
endeavor whenever pessible to review the petition and determine if it is
based upon frivolous grounds and, if so, shall deny the petition without a
hearing. The person petitioning for conditional release and unconditional
discharge under this subdivision shall be entitled to assistance of counsel.

(b) The court shall give notice of the hearing dale to the attorney
designated in subdivision (1) of Section 6601, the retained or appointed
attorney for the committed person, and the Director of Mental Health at
least {5 court days before the hearing date.

{¢) Mo hearing upen the petition shall be held until the person who
is committed has been under commitment for confinement and care in a
facility designated by the Dircctor of Mental Health for not less than one
vear from the date of the order of commitment,

(d) The court shall hold & hearing to determine whether the person
commiticd would be a danger to the health and safety of others in that it
is likely that he or she will engage in sexually violest ¢riminal behavior
due to his or her diagnosed mental diserder if under supervision and
treatment in the community. If the court at the hearing determines that
the committed person would not be a danger to others due to his or her
diagnosed mental disorder while under supervision and treatment in the
community, the court shall order the committed person placed with an
appropriate forensic conditional release program operated by the state for
one year, A substantial portion of the state-operated forensic canditional
release program shall include outpatient supervision and treatment. The
court shall retain jurisdiction of the person threughout the course of the
prograrm. Atthe end of one year, the court shali hold a hearing to determine
if the person should be unconditionally released from commitment on the

basis that, by reason of a diagnosed mental disorder, ke or she is not a -

danger to the health and safety of others in that it is not likely that he or she
will engage in sexually violent criminal behavior. The court shall not make
this determination untl the person has completed at least one year in the
state-operated forensic conditional release program. The court shall notify
the Director of Mental Health of the hearing date.

(2) Before placing a committed person in a state-operated forensic
conditional release program, the community program director designated
by the State Departmient of Mental Health shall submit a written
recommendation fo the court stating which forensie conditional release
program is most appropriate for supervising and treating the committed
person. If the court does not accept the community program director’s
recommendation, the court shall specify the reason or reasons for its
order on the record. The procedures described in Sections 1605 to 1610,
inclusive, of the Penal Code shall apply to the person placed in the forensic
conditional release program.

(Fy 1f the court determines that the person should be transferred to
a state-operated forensic conditional release program, the community
program director, or his or her designee, shall make the necessary
placement arrangements and, within 21 days after receiving notice of the
court’s finding, the person shall be placed in the community in accordance
with the treatment and supervision plan unless good cause for not doing so
is presented to the court,

(g) If the court rules against the commiited person at the trial for
unconditional release from commitment, the court may place the committed
person en outpatient status in accordance with the procedures described in
Title 15 (commencing with Section 1600) of Part 2 of the Penal Code.
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(h) Ifthe court denies the petition to place the person in anappropriate
forensic conditional release program or if the petition for uncenditional
discharge is denied, the persen may not file a new applieation until one
vear has elapsed from the date of the denial.

(i} Inany hearing authorized by this section, the petitioner shall have
the burden of proof by a preponderance of the evidence.

(j} If the petition for conditional release is not made by the director
of the treatment facility to which the person is comnitted, no action on
the petition shall be taken by the court without first obtaining the written
recommendation of the director of the treatment facility.

(k) Time spent in a conditional release program pursuant to this
section shall not count toward the term of commitment under this article
unless the persen is confined in a locked facility by the conditional release
program, in which case the time spent in a locked facility shall count
toward the term of commitment.

SEC. 31.  Intent Clause

Itis the intent of the People of the State of California in enacting this
measure to strengthen and improve the laws that punish and control sexual
offenders. It is also the intent of the People of the State of California that
il any provision in this act conflicts with any other provision of law that
provides for a greater penalty or longer period of imprisonment the latter
provision shall apply.

SEC. 32, Severability Clause

[t any provision of this act, or part thereof, is for any reason held to be
invalid or uncenstitutional, the remaining provisions shall not be affected,
but shall remain in full force and effect, and to this end the provisiens of
this act are severable.

SEC.33. Amendment Clause

The provisions of this act shall not be amended by the Legislature
except by a statute passed in each house by rollcall vote entered in the
journal, two-thirds of the membership of each house cancurring, o by a
statute that becomes effective enly when approved by the voters. However,
the Legislature may amend the provisions of this act to expand the scope
of their application or to increase the punishments or penalties provided
herein by a statute passed by majority vote of each house thereof.

PROPOSITION 84

This initiative measure is submitted to the people in accordance with
the provisions of Article ¥, Section 8, of the California Constitution.
This initiative measure adds seclions to the Public Resources Code;

therefore, new provisions proposed to be added are printed in itafic rype to
indicate that they are new,

PROPOSED L.AW

SECTION 1. Division 43 is added to the Public Resources Code,
to read:
DIVISION 43.  THE SAFE DRINKING WATER, WATER QUALITY

AND SUPPLY, FLOOD CONTROL, RIVER AND COASTAL
FPROTECTION BOND ACT OF 2006

Caaprrer 1. GENERAL PROVISIONS

73001 This Division shall be known and may be cited as the Safe
Drinking Water, Warer Quality and Supply, Floed Control, River and
Coastal Protecfion Bond Act of 2006,

75002, The people of California find and declaire that protecting the
state’s drinking water and water resources (s vital to the public health, the
state’s economy, and the environment.

73002.5.  The people of California further find and declare that the
state’s walers are vulperable fo conramination by dangerous bacieria,
polluted runcff, toxic chemicals, damage from catastrophic floods and
the demands of a growing pepulation. Thercfore, actions must be taken fo
ensure saje drinking water and a reliable supply of water for farms, cities
and businesses, as well as to protecy California’s rivers, lakes, streams,
beaches, bays and coastal waters, for this and future generations.

75003, The people of California firther find and declare that it is
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pill or other legislation. The State Department of Mental Health
shall be responsible for operation of the facility, including the
provisicn of treatment.

€600.1. If the victim of an underlying offense that is specified in
subdivision (k] of Section 6600 is a child under the age of 14, the
offense shall constitute a "sexually viclent offense" for purposes of
Section 6600,

ce0l. {a} (1) Whenever the Secretary of the Department of
Corrections and Rehabilitation determines that an individual who is
in custody under the jurisdiction of the Department of Corrections
and Rehabilitation, and who is either serving a determinate prison
sentence or whose parole has been revoked, may be a sexually violent
predator, the secretary shall, at least six months prior to that
individual's scheduled date for release from priscn, refer the perscn
for evaluation in accordance with this section. However, if the
inmate was received by the department with less than nine months of
iiis or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative acticn, the secretary may
refer the person for evaluation in accordance with this section at a
date that is less than six months prior to the inmate's scheduled
release date.

(2] A petition may be filed under this section if the individual
was in custody pursuant to his or her determinate prison term, parole
revocation term, or a hold placed pursuant to Secticn 6601.3, at the
time the petition is filed. A petition shall not be dismissed on the
baslis of a later judicial or administrative determinaticn that the
individual's custedy was unlawful, 1f the unlawful custody was the
result of a gocd faith mistake of fact or law. This paragraph shall
appiy to any petition filed on or after January 1, 1996.

(b} The person shall be screened by the Department of Corrections
and Rehabilitation and the Board of Parole Hearings based on whether
the person has committed z sexually violent predatory cffense and on
a review of the person's soclal, c¢riminal, and instituticnal history.
This screening shall be conducted in accordance with a structured
screening instrument developed and updated by the State Department of
Mental Health in consultation with the Department of Corrections and
Rehabilitation. If as a result of this screening it is determined
that the person is likely to be a sexually violent predator, the
Department of Corrections and Rehabilitation shall refer the person
to the State Department of Mental Health for a full evaluation of
whether the person meets the criteria in Section 6600.

{c} The State Department of Mental Health shall evaluate the
person in accordance with a standardized assessment protocol,
developed and updated by the State Department of Mental Health, to
determine whether the person is a sexually violent predator as
defined in this article. The standardized assessment protocol shall
reguire assessment of diagnosable mental disorders, as well as
various factors known to be associated with the risk of reoffense
among sex cffenders. Risk factors to be considered shall include
criminal and psychosexual history, type, degree, and duration of
sexual deviance, and severity of mental disorder.

{d} Pursuant to subdivision (¢}, the perscn shall be evaluated by
two practicing psychiatrists or psychologists, or one practicing
psychiatrist and one practicing psycholegist, designated by the
Director of Mental Health, one or both of whom may be independent
professionals as defined in subdivision {g). If both evaluators
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concur that the person has a diagnosed mental disorder so that he or
she i1s likely To engage in acts of sexual violence without
appropriate treatment and custody, the Director of Mental Health
shall forward a reguest for a petition for commitment under Section
6602 to the county deslgnated in subdivision (i). Copies of the
evaluation reports and any other supporting documents shall be made
available to the attorney designated by the county pursuant to
subdivision (i) who may file a petition for commitment.

(¢} Tf one of the professionals performing the evaluation pursuant
to subdivision {d} does not concur that the person meets the
criteria specified in subdivision (d}, but the other professional
concludes that the person meets those criteria, the Director of
Mental Health shall arrange for further examination of the person by
two independent professionals selected in accordance with subdivision
(gl .

(f) If an examination by independent professionals pursuant to
subdivisicn (&) 1s conducted, a petition to request commitment under
this article shall only be filed if both independent professionals
who evaluate the person pursuant to subdivision (e) concur that the
person meets the criteria for commitment specified in subdivision
(dj . The professionals szlected to evaluate the person pursuant to
subdivisicn (g) shall inform the person that the purpose cof their
examination is net treatment but to determine if the person meets
certain criteria to be inveluntarily committed pursuant to this
article. It is not required that the person appreciate or understand
that information.

(g) Any independent professional who is designated by the
Secretary of the Department of Corrections and Rehabilitaticn or the
Director of Mental Health for purposes of this section shall not be a
state government emplovee, shall have at least five vears of
experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a
doctoral degree in psychology. The reguirements set forth in this
gection also shall apply to any professionals appointed by the court
to evaluate the person for purposes of any other proceedings under
this article.

{h} If the State Department of Mental Health determines that the
person is a sexually violent predator as defined in this article, the
Director cf Mental Health shall forward a request for a petition to
be filed for commitment under this article to the county designated
in subdivision {1). Copies of the evaluation reports and any other
supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision (i) who may file a
petition for commitment in the superior court.

(i} If the county's designated counsel concurs with the
recommendation, a petition for commitment shall be filed in the
superior court of the county in which the person was convicted of the
offense for which he or she was committed to the jurisdiction of the
Department of Corrections and Rehabilitation. The petition shall be
filed, and the proceedings shall be handled, by either the district
attorney or the county counsel of that county. The county board of
supervisors shall designate either the district attorney cr the
county counsel to assume responsibility for proceedings under this
article.

(73 The time Ilimits set forth in this section shall not apply
during the first year that this article is operative.

(k) An order issued by a judge pursuant to Sectiocn 6601.5, finding
that the petition, on its face, supports a finding of probable cause
to believe that the individual named in the petition is likely to
engage in sexually violent predatory criminal behavior upon his or
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her release, shall toll that perscn's parcle pursuant to paragraph
{(4) of subdivision (a} of Section 3000 of the Penal Code, if that
individual 1s determined to be a sexually violent predator.

(1} Pursuant to subdivision (d), the attorney designated by the
county pursuant to subdivision (i} shall notify the State Departmant
oi Mental Health cf Its decision regarding the filing of a petition
for commitment within 15 days of making that decision.

{m} (1) The department shall provide the fiscal and policy
committees ¢f the Legislature, including the Chairperson of the Joint
Legislative Budget Committee, and the Department of Finance, with a
semiannual update on the progress made to hire qualified state
employees to conduct the evaluation required pursuant to subdivision
(d). The first update shall be provided no later than July 190, 2009,

{2) On or before January Z, 2010, the department shall report to
the Legislature on all of the following:

(A} The costs to the department for the sexual offender commitment
program attributable to the provisions in Proposition 83 of the
November 2006 general election, otherwlse known as Jessica's Law.

(B) The number and proportion of inmates evaluated by the
department for commitment to the program as a resulit of the expanded
evaluation and commitment criteria in Jessica's Law.

{C) The number and proportion of those inmates who have actually
been committed for treatment in the program.

{3} This section shall remain in effect and be repealed on the
date that the director executes a declaration, which shall be
provided to the fiscal and policy committees of the Legislature,
including the Chairperson of the Joint Legislative Budget Committee,
and the Department of Finance, specifying that sufficient qualified
state employees have been hired to conduct the evaluations reguired
pursuant to subdivision (d), or Januvary 1, 2013, whichever occurs
first.

6601, (a) (1) Whenever the Secretary of the Department of
Corrections and Rehabilitaticon determines that an individual who is
in custody under the jurisdiction of the Department of Corrections
and Rehabilitation, and who is either serving a determinate prison
sentence or whose parole has been revoked, may be a sexuzlly violent
predator, the secretary shall, at least six months prior to that
individual's scheduled date for release from priscn, refer the person
for evaluation in accordance with this section. However, if the
inmate was recelved by the department with less than nine menths of
his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may
refer the person for evaluation in accordance with this section at a
date that i1s less than six months pricr to the inmate's scheduled
release date.

(2) A petition may be filed under this section if the individual
was in custody pursuant to his or her determinate prison term, parole
revocation term, or a hold placed pursuant to Section 6601.3, at the
Time the petition is filed. A petition shall not be dismissed on the
basis of a later judicial or administrative determination that the
individuzl's custody was unlawful, if the unlawful custody was the
result of a good faith mistake of fact or law. This paragraph shall
apply to any petition filed on or after January 1, 1996.

{b} The person shall be screened by the Department of Corrections
and Rehabilitation and the Board of Parcle Hearings based on whether
the perscon has committed a sexually violent predatory offense and on
a review of the person's sccial, criminal, and institutional history.
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This screening shall be conducted in accordance with a structured
screening instrument developed and updated by the 3tate Department of
Mental Health in consultation with the Department of Corrections and
Rehabilitation. If as a result of this screening it is determined
that the person 1ls likely to be a sexually viclent predator, the
Department of Corrections and Rehabilitation shall refer the person
fo the State Department of Mental Health for a full evaluation of
whether the perscon meets the criteria in Section 6600,

(c) The State Department of Mental Health shall evaluate the
person in accordance with a standardized assessment protocol,
developed and updated by the State Department of Mental Health, to
determine whether the person is a sexually viclent predator as
defined in this article. The standardized assessment protocol shall
regquire assessment of diagnosable mental disorders, as well as
various factors known to be associated with the risk of reoffense
among sex offenders. Risk factors to be considered shall include
criminal and psychosexual history, type, degree, and duration of
sexual deviance, and severity of mental discrder.

(d} Pursuant teo subdivision (¢}, the person shall be evaluated by
two practicing psychiatrists or psychologists, or one practicing
psychiatrist and one practicing psychologist, designated by the
Director of Mental Health. If both evaluators concur that the person
has a diagnosed mental disorder so that he or she is likely to engage
in acts of sexual violence without appropriate treatment and
custody, the Director of Mental Health shall forward a request for a
petition for commitment under Section 6602 to the county designated
in subdivision (i}. Copies of the evaluaticn reports and any other
supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision {i} who may file a
petition fLor commitment.

(e} If one of the professionals performing the evaluation pursuant
to subdivision {d) dees not concur that the person meets the
criteria specified in subdivision (d), but the other professional
concludes that the person meets those criteria, the Director of
Mental Health shall arrange for further examination of the person by
two independent professionals selected in accordance with subdivision
(g) -

(f} If an examination by independent professionals pursuant to
subdivision (e} is conducted, a petiticn to reguest commitment under
this article shall only be filed if both independent professionals
who evaluate the person pursuant to subdivision (e) concur that the
person meets the criferia for commitment specified in subdivision
(d} . The professicnals selected to evaluate the person pursuant to
subdivision (g} shall inform the person that the purpcse of their
examination is not treatment but to determine if the person meets
certain criteria to be involuntarily committed pursuant to this
article. It 1s not required that the person appreciate or understand
that information.

(g} Any independent professional who is designated by the
Secretary of the Department of Corrections and Rehabilitation or the
Director of Mental Health for purposes of this section shall not be a
state government employee, shall have at least five vyears of
experience in the diagnosis and treatment of mental discrders, and
shall include psychiatrists and licensed psychologists who have a
doctoral degree 1n psychology. The requirements set forth in this
secticn also shall apply to any professionals appointed by the court
to evaluate the person for purposes of any other proceedings under
this article.

{(hy If the State Department of Mental Health determines that the
person is a sexually violent predator as defined in this article, the
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irector ol Mental Health shall forward a regquest for a perition to
pe filed for commitment under this article to the county designated
in subdivision (i1). Coples of the evaluation reports and any other
supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision (i) who may file a
petition for commitment in the superior court.

{1) If the county's designated counsel concurs with the
recommendation, a petition for commitment shall be filed in the
superior court of the county in which the person was convicted of the
offense for which he or she was committed to the jurisdiction of the
Department of Corrections and Rehabilitation. The petition shall be
filed, &nd the proceedings shall be handled, by either the district
attorney or the county counsel of that county. The county board of
supervisors shall designate either the district attorney or the
county counsel to assume regponsibility for proceedings under this
article,

(i) The time limits set forth in this section shall not apply
during the first year that this article is operative,

(k} An order lssued by & judge pursuant to Section 6601.5, finding
that the petition, on its face, supports a finding of probable cause
tc believe that the individual named in the petition is likelvy to
engage in sexually viclent predatory criminal behavior upon his or
her release, shall toll that person's parole pursuant to paragraph
{4} of subdivision (a} of Secticn 3000 of the Penal Code, if that
individual is determined to be a sexuazlly viglent predator.

{1} Pursuant to subdivision (d), the attorney designated by the
county pursuant to subdivision (i) shall notify the State Department
of Mental Health of its decision regarding the filing of a petiticn
for commitment within 15 days of making that decision.

{m} This section shall become operative on the date that the
director executes a declaration, which shall be provided to the
fiscal and policy committees of the Legislature, including the
Chairperson of the Joint Legislative Budget Committee, and the
Department of Finance, specifying that sufficient qualified state
employees have been hired to conduct the evaluations required
pursuant to subdivision (d), or January 1, 2013, whichever occurs
first.

6601.3. {a) Upon a showing of good cause, the Board of Priscon Terms
may order that a person referred to the State Department of Mental
Health pursuant to subdivision (b} of Section 6601 remain in custody
for no more than 45 days beyond the person's scheduled release date
for full evaluation pursuant to subdivisicns (¢} to (i), inclusive,
of Secticn 6601.

(b) For purposes of this section, good cause means circumstances
where there is a recalculation of credits or a restoration of denied
or lost credits, a resentencing by a court, the receipt of the
prisoner into custody, or eguivalent exigent circumstances which
result in there being less than 45 days prior to the person's
scheduled release date for the full evaluation described in
subdivisions {c} to (i}, inclusive, of Section 6401.

£6601.5. Upon filing of the petition and a request for review under
this section, & judge of the superior court shall review the petition
and determine whether the petition states or contains sufficient
facts that, 1f true, would constitute probable cause to believe that
the individual named in the petition is likely to engage in sexually
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vioclent predatory criminal behavior upon his or her release. If the
judge determines that the petiticn, on its face, supports a finding
of probable cause, the judge shall order that the person be detained
in a secure facility until a hearing can be completed pursuant to
Section 6602Z. The probable cause hearing provided for in Section 6602
shall commence within 10 calendar days of the date of the order
issued by the -judge pursuant to this section.

6602. {a) A judge of the superior court shall review the petition
and shall determine whether there is probable cause to believe that
the individual named in the petition is likely to engage in sexually
violent predatory criminal behavior upon his or her release. The
person named in the petition shall be entitled to assistance of
counsel at the probable cause hearing. Upon the commencement of the
probable cause hearing, the perscn shall remain in custody pending
the completion of the probable cause hearing. If the judge determines
there is not probable cause, he or she shall dismiss the petition
and any person subject to parcle shall report to parole. If the judge
determines that there i1s probable cause, the judge shall order that
the perscon remain in custody in a secure facility until a trial is
completed and shall order that & trial be conducted to determine
whether the person 1s, by reason of a diagnosed mental disorder, a
danger te the health and safety of others in that the person is
likely te engage in acts of sexual violence upon his cr her release
from the jurisdiction of the Department of Corrections or other
secure facility.

{b) The prcbable cause hearing shall not be continued except upon
a showing of good cause by the party requesting the continuance.

{c} The court shall notify the State Department of Mentzl Health
of the outcome of the prcbable cause hearing by forwarding to the
department a copy of the minute crder of the court within 15 days of
the decision.

6602.5. (a) MNo person may be placed in a state hospital pursuant to
the provisions of this article until there has been a determination
pursuant to Section 6601.3 cr 6602 that there is probable cause to
believe that the individual named in the petition is likely to engage
in sexually viclent predatory criminal behavior.

{b}) The State Department of Mental Health shall identify each
person for whom a petition pursuant to this article has been filed
who is in a state hospital con or after January 1, 1998, and who has
not had a probable cause hearing pursuant te Section 6602. The State
Department of Mental Health shall notify the court in which the
petition was filed that the person has not had a probable cause
hearing. Copies of the notice shall be provided by the court tc the
attorneys of record in the case. Within 30 days of notice by the
State Department of Mental Health, the cecurt shall either order the
person removed from the state hospital and returned to local custody
or hold a probable cause hearing pursuant to Section 6602.

(c) In no event shall the number of persons referred pursuant to
subdivision (b} to the superior court of any county exceed 10 in any
30-day period, except upon agreement of the presiding Fudge of the
superior court, the district attorney, the public defender, the
sheriff, and the Director of Mental Health.

{(d) This section shall be implemented in Los Angeles County
pursuant to a ietter of agreement between the Department of Mental
Health, the Los Angeles County district attorney, the Los Angeles
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County public defender, the Los Angeles County sheriff, and the Ios
Angeles County superior court. The number of persons referred to the
supericr court of Los Angeles County pursuant to subdivision (b)
shall be governed by the letter of agreement.

6603, {a) A perscon subject to this article shall be entitled to a
trial by jury, to the assistance of counsel, to the right to retain
experts or professional persons to perform an examination on his or
her behalf, and to have access to all relevant medical and
psychological records and reports. In the case of a person who is
indigent, the court shall appoint counsel to assist him or her, and,
upon the person's request, assist the person in cbtaining an expert
or professional person to perform an examination or participate in
the trial on the perscon's behalf. Any right that may exist under this
section to request DMNA testing on pricr cases shall be made in
conformity with Section 140% of the Penal Code.

{b) The attorney petitioning for commitment under this article
shall have the right to demand that the trial be before a jury.

{ct {1} If the attorney petiticoning for commitment under this
article determines that updated evaluations are necessary in order to
properly present the case for commitment, the attorney may recuest
the State Department of Mental Health to perform updated evaluations.
If cne or more of the original evaluatcrs is no longsr available to
testify for the petitioner in court proceedings, the attorney
petiticning for commitment under this article may request the State
Department of Mental Health to perform replacement evaluaticns. When
a request is made for updated or replacement evaluations, the State
Department of Mental Health shall perform the requested evaluations
and feorward them to the petitioning attorney and to the counsel for
the person subject to this article. However, updated or replacement
evaluations shall not be performed except as necessary to update one
or more of the original evaluations or te replace the evaluation of
an evaluator who 1s no lenger available to testify for the petiticner
in court proceedings. These updated or replacement evaluations shall
include review of available medical and psychological records,
including treatment records, consultation with current treating
cliniciens, and interviews of the person being evaluated, either
voluntarily or by ccurt order. If an updated or replacement
evaluation results in a split opinion as to whether the person
subject to this article meets the criteria for commitment, the State
Department of Mental Health shall conduct two additioconzl evaluations
in accordance with subdivision (f) of Section 6601.

(2] For purposes cof this subdivision, "no longer available to
testify for the petitioner in court procesadings" means that the
evaluator is no longer authorized by the Director of Mental Health to
perform evaluations regarding sexually violent predateors as a result
of any of the following:

(A} The evaluator has failed te adhere to the protocol of the
State Pepartment of Mental Health.

(B} The evaluator's license has been suspended or revoked.

(C) The evaluator 1s unavaillable pursuant to Section 240 of the
Evidence Code.

{d} Nothing in this section shall prevent the defense from
nresenting otherwise relevant and admissible evidence.

{e} If the person subject to this article or the petitioning
attorney dces not demand a jury trial, the trial shall be before the
court without a Jjury.

{f} A unanimous verdict shall be reguired in any jury trial.
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{g) The court shall notify the State Department of Mental Health
of the cutcome of the trial by forwarding to the department a copy of
the minute order of the court within 72 hours of the decision.

(h) Nothing in this section shall limit any legal or eguitable
right that a person may have to reguest DNA testing,

€603.3. {a) (1) Except as provided in paragraph {2}, no attorney

may disclose or permit to be disclosed to a person subject to this
article, family members of the person subject to this article, or any
other perscon, the name, address, telephone number, or other
identifying information of z victim or witness whose name is
discloged to the attorney pursuant to Section 6603 and Chapter 1
(commencing with Sectien 2016.010) of Part 4 of Title 4 of the Code
of Civil Procedure, unless specifically permitted to do so by the
court after a hearing and showing of good cause.

(2] Netwithstanding paragraph (1), an attorney may disclose or
permit to be disclosed, the name, address, telephone number, or other
identifying information of a wvictim or witness to persons employed
by the attorney or to a person hired or appointed for the purpose of
assisting the person subject to this article in the preparation of
the case, 1if that disclosure is required for that preparatiocn.
Persons provided this information shall be informed by the attorney
that further dissemination of the information, except as provided by
this section, is prohibited.

(3} A willful violation of this subdivision by an attorney,
persong employed by an attorney, or persons appoeinted by the court is
a misdemeanor.

() If the perscn subject to this articles is acting as his or her
own attcrney, the court shall endeavor to protect the name, address,
telephone number, or other identifving information of a victim or
witness by providing for centact only through a private investigator
licensed by the Department of Consumer Affairs and appointed by the
court or by impasing other reascnable restrictions, absent a showing
of good cause as determined by the court.

6603.5, HNo employee or agent of the Department cof Corrections and
Renhabilitation, the Board of Parcle Hearings, or the State Department
of Mental Health shall disclose to any person, except to employees

or agents of each named department, the prosecuter, the respondent's
counsel, licensed private investigators hired or appointed for the
respondent, or other persons or agencies where authorirzed or recuired
by law, the name, address, telephone number, or other identifying
information of a person who was involved in a civil commitment
hearing under this article as the victim of a sex offense except
where authorized or reguired by law.

c603.7. {a) Except as provided in Section 6603.3, the court, at the
request of the victim of a sex offense relevant in a proceeding
undar this article, may order the identity of the victim in all
records and during all proceedings to be either Jane Doe or John Doe,
if the court finds that the order is reascnably necessary to protect
the privacy of the person and will not unduly prejudice the party
petitioning for commitment under this article or the person subject
to this article.
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(by If the court orders the victim to be identified as Jane Doe or
John Doe pursuant to subdivision {(a), and if there is a jury trial,
the court shall instruct the jury at the beginning and at the end of
the trial that the victim is being sc identified only for the
purposes of protecting his or her privacy.

6604. The court or jury shall determine whether, beyond a
reasongble doubt, the person is a sexually violent predator. If the
court or jury is not satisfied beyond a reasonable doubt that the
person 1s a sexually violent predator, the court shall direct that
the person be relessed at the conclusion ¢of the term for which he or
she was initially sentenced, or that the person be unconditiocnally
released at the end of parole, whichever iz applicable. If the court
or jury determines that the person is a sexually violent predator,
the person shall be committed for an indeterminate term to the
custody of the State Department of Mental Health for appropriate
treatment and confinement in a secure facility designated by the
Director of Mental Health. The facllity shall be located on the
grounds of an institution under the jurisdiction of the Department of
Corrections.

6604.1. {a] The indeterminate term of commitment provided for in
Section 6604 shall commence on the date upon which the court issues
the initial order of commitment pursuant to that section.

(b) The person shall be evaluated by two practicing psychelogists
or psychiatrists, or by one practicing psychologist and one
practicing psychiatrist, designated by the State Department of Mental
Health. The provisions of subdivisicns (¢} to (i}, inclusive, of
Section ©601 shall apply to evaluations performed for purposes of
extended commitments. The rights, requirements, and procedures set
forth in Section 6603 shall apply to all commitment proceedings.

6605. (a) A person found to be a gexually viclent predator and
committed to the custody of the State Department of Mental Health
ghall have a current examination of his or her mental condition made
at least cnce every year. The annual report shall include
consideration of whether the committed person currently meets the
definition of a sexually viclent predator and whether conditicnal
release to & less restrictive alternative or an unconditional release
is in the best interest of the person and conditions can be imposed
that would adeguately protect the community. The State Department of
Mental Health shall file this periodic report with the court that
committed the person under this article. The report shall be in the
form of a declaration and shall be prepared by a professionally
ualified person. A copy of the report shall be served on the
prosecuting agency involved in the initial commitment and upon the
committed person. The person may retain, or if he or she is indigent
and so requests, the court may appoint, a qualified eupert or
professional person to examine him or her, and the expert or
professional person shall have access to all reccrds concerning the
person.

(b; If the State Department of Mental Health determines that
either: (1} the person's condition has so changed that the person no
longer meets the definition of a sexually wviolent predator, or (2)
conditional release to a less restrictive alternative 1s 1in the best
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interest of the person and conditions can be imposed that adequately
protect the community, the director shall authorize the person to
petition the court for conditicnal release to a less restrictive
alternative or for an unconditicnal discharge. The petition shall be
filed with the court and sgerved upon the prosecuting agency
responsible for the initial commitment. The court, upon receipt of
the petiticn for conditional relesase to a less restrictive
alternative or unconditicnal discharge, shall order a show cause
hearing at which the court can consider the petition and any
accompanying documentation providad by the medical director, the
prosecuting atteorney, or the committed person.

{c) If the court at the show cause hearing determines that
probable cause exists to believe that the committed person's
diagnosed mental discrder has so changed that he or she is not a
danger to the health and safety of others and is not likely to esngage
in sexually violent criminal behavior if discharged, then the court
shall set & hearing on the issuse.

() At the hearing, the committed person shall have the right to
be present and shall be entitled to the benefit of all constitutional
protections that were afforded to him or her at the initial
commitment proceeding. The atforney designated by the county pursuant
to subdivision (i} of Section €601 shall represent the state and
shall have the right to demand a jury trial and to have the committed
person evaluated by experts chosen by the state. The committed
person also shall have the right to demand & jury trial and to have
experts evaluate him or her on his or her behalf. The court shall
appoint an expert i1f the person is indigent and requests an
appeintment. The burden cf procf at the hearing shall be on the state
to prove beyond a reasonable doubt that the committed person's
diagnosed mental discrder remains such that he or she is a danger to
the health and safety of others and is likely tc engage in sexually
violent criminal behavicor 1f discharged. Where the person's failure
to participate In or complete treatment is relied upon as proof that
the person's condition has not changed, and there is evidence to
support that reliance, the jury shall be instructed substantially as
follows:

"The committed person's failure to participate in or complete the
State Department of Mental Health Sex Offender Commitment Program
(SOCP) are facts that, 1f proved, may be considered as evidence that
the committed perscn's condition has not changed. The weight to be
given that evidence 1s a matter for the jury to determine,®

{e) If the court or jury rules against the committed person at the
hearing cenducted pursuant to subdivision (d), the term of
commitment of the person shall run for an indeterminate period from
the date of this ruling. If the court or jury rules for the committed
person, he or she shall be unconditionally released and
unconditionally discharged.

{f) In the event that the State Department of Mental Health has
reason to believe that a person committed fo i1t as a2 sexually violent
predator 1s no longer a sexually violent predator, it shall seek
judicigl review of the person's commitment pursuant to the procedures
set forth in Section 7250 in the superior court from which the
commitment was made. If the superior court determines that the person
is no longer a sexually violent predater, he or she shall be
uncenditicnally released and unconditionally discharged.

6606. (a) A person who is committed under this article shall be
provided with programming by the State Department of Mental Health

http://www.leginfo.ca. gov/cgi—bin/displaycode‘?secﬂ??)gﬁwic& group=06001-07000&file=6.,. 2/17/2012
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which shall afford the person with treatment for his cr her diagnosed
mental discrder. Persons who decline treatment shall be offeresd the
opportunity to participate in treatment on at least a monthly basis.

(b} Amenablility to treatment is not required for a finding that
any person 1s a person described in Secticn 6600, nor is it required
for treatment of that person. Treatment deoes not mean that the
treatment be successful or potentially successful, nor doss it mean
that the person must recognize his or her problem and willingly
participate in the treatment program.

(c) The programming provided by the State Department of Mental
Health in facilities shall be consistent with current institutional
standards for the treatment of sex offenders, and shall be based on a
structured treatment protocol developed by the State Department of
Mental Health. The protoccl shall describe the number and types of
treatment components that are provided in the program, and shall
specify how assessment data will be used to determine the course of
treatment for each individual offender. The protocol shall also
specify measures that will be used to assess treatment progress and
changes with respect to the individual's risk of recoffense.

{d} Notwithstanding any other provisicn of law, except as to
requirements relating to fire and life safety of persons with mental
illness, and consistent with information and standards described in
subdivision (<}, the department is authorized to provide the
programning using an outpatient/day treatment model, wherein
treatment is provided by licensed professional clinicians in living
units neot licensed as health facility beds within & secure facility
setting, on less than a Z4-hour a day basis. The department shall
take into consideration the unique characteristics, individual needs,
and choices oi persons committed under this article, including
whether or ncot a person needs antipsychotic medication, whether or
not a person has physical medical conditions, and whether or not a
person chooses to participate in a specified course of offender
treatment. The department shall ensure that policiés and procedures
are in place that address changes in patient needs, as well as
patient choices, and respond to treatment needs in a timely fashion.
The department, in ilmplementing this subdivision, shall be allowed by
the State Department of Health Services to place health facility
beds at Coalinga State Hospital in suspense for a periocd of up to six
years. Coalinga State Hospltal may remove all or any portion of its
voluntarily suspended beds into active license status by request to
the State Department of Health Services. The facility's reguest shall
be granted unless the suspended beds fail to comply with current
cperational requirements for licensure.

{e} The department shall meet with each patient who has chosen not
to participate in a specific course of offender treatment during
monthly treatment planning confersnces. At these conferences the
department shall explaln treatment options available to the patient,
offer and re-offer treatment to the patient, seck to obtain the
patient's cooperation in the reccmmended treatment options, and
document these steps in the patient's health record. The fact that a
patient has chosen not to participate in treatment in the past shall
net establish that the patient ceoentinuses to choose not to
participate.

6607. {a) If the Director of Mental Health determines that the
person's diagnoesed mental discorder has so changed that the person is
net likely to commit acts of predatory sexual violence while under
supervision and treatment in the community, the director shall
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forward a report and recommendation for conditional release in
accordance with Section 6608 to the county attorney designated in
subdivision (i) of Section 6601, the attorney of record for the
person, and the committing court.

(b) When a report and reacommendation for conditional release is
filed by the Director of Mental Health pursuant to subdivision {(a},
the court shall set s hearing in accordance with the procedures set
forth in Section 6608.

6608. (a} Nothing in this article shall prohibit the person who has
been committed as a sexually viclent predator from petitiocning the
court for conditional release or an uncenditional discharge without
the recommendation or concurrence of the Director cf Mental Health.
If & person has previously filed a petition for conditional release
without the concurrence of the director and the court determined,
either upcn review of the petition or following a hearing, that the
petition was frivolous or that the committed person's condition had
not so changed that he or she would not be a danger to others in that
it is not likely that he or she will engage in sexually violent
criminal behavior if placed under supervision and treatment in the
community, then the court shall deny the subseguent petition unless
it contains facts upon which a court could find that the condition of
the committed person had so changed that a hearing was warranted.
Upon receipt of a first or subseguent petition from a ccmmitted
person without the concurrence of the director, the court shall
endeavor whenever possible to review the petition and determine if it
is based upon frivolous greunds and, if so, shall deny the petition
without a hearing. The person petitioning for conditional release and
unconditional discharge under this subdivision shall be entitled to
assistance of counsel. The person petitioning for cenditional releass
or uncenditional discharge shall serve a copy of the petition on the
State Department of Mental Health at the time the petition is filed
with the court.

{(b) The court shall give notice of the hearing date to the
attorney designated in subdivision (i) of Section 6601, the retained
or appeinted atterney for the committed person, and the Director of
Mental Health at least 30 court days before the hearing date.

{c) No hearing upon the petition shall be held until the person
who is committed has been under commitment for confinement and care
in a facility designated by the Director of Mental Health for not
less than one year from the date of the order of commitment.

{d} The court shall hcld a hearing to determine whether the person
committed would be a danger to the health and safety of others in
that it is likely that he or she will engage in sexually violent
criminal behavior due to his or her diagnosed mental disorder if
under supervision and treatment in the community. If the court at the
hearing determines that the committed person would not be & danger
to others due to his or her diagnesed mental disorder while under
supervision and treatment in the community, the court shall order the
committed person placed with an appropriate forensic conditional
release progran cperated by the state for one vyvear. A substantial
portion of the state-operated forensic conditional release program
shall include outpatient supervision and treatment. The ccurt shall
retain jurisdiction of the person throughout the course of the
program. At the end of one year, the court shall hold a hearing to
determine if the person should ke unconditionally released from
commitment on the basis that, by reason of a diagnosed mental
disorder, he or she is not a danger to the health and safety of
others in that it i1s not likely that he or she will engage in

Page 14 of 21

http://www leginfo.ca.gov/cgi-bin/ displaycode?sec&)lmwic& group=06001-07000&file=6... 2/17/2012



CA Codes (wic:6600-6609.3) Page 15 of 21

sexually violent criminal behavieor. The court shall not make this
determination untll the perscn has completed at least one year in the
state-operated forensic conditional release program. The court shall
notify the Director of Mental Health of the hearing date.

(e} Before placing a committed person in a state-operated forensic
conditicnal release program, the community program director
designated by the State Department of Mental Health shall submit a
written recommendation to the court stating which forensic :
conditicnal release program ls most appropriate for supervising and
treating the committed perscn, If the court does not accept the
community program director's recommendation, the court shall specify
the reason or reasons for its order on the record. The procedures
described in Sections 1605 to 1610, inclusive, of the Penal Code
shall apply Lo the person placed in the fecrensic conditional release
program.

(£} If the court determines that the person should be transferred
to a state-operated forensic conditional release progranm, the
community program director, or his or her designee, shall make the
necessary placement arrangements and, within 30 days after receiving
notice of the court's finding, the person shall be placed in the
community in accordance with the treatment and supervisicn plan
uniess good cause for not doing sco is presented to the court.

{gy If the court rules against the committed person at the trial
for unconditional release from commitment, the court may place the
committed person on outpatient status in accordance with the
procedures described in Title 15 {commencing with Section 1600} of
Part 2 of the Penal Code.

{h} If the court denies the petition to place the perscon in an
appropriate forensic conditicnal release program or if the petition
for unconditional discharge is denled, the person may not file a new
application until one year has elapsed from the date of the denial.

{1} In any hearing authcorized by this section, the petiticner
shall have the burden of proof by a preponderance of the evidence.

(73 If the petition for conditional release is not made by the
director of the treatment facility to which the person is committed,
no action on the petition shall be taken by the court without first
obtaining the written recommendaticn of the director of the treatment
facility.

{k} Time spent in a conditicnal release program pursuant to this
section shall not count toward the term of commitment under this
article unless the person is confined in a locked facility by the
conditional release program, in which case the time spent in a locked
facility shall count toward the term of commitment.

6608.5. {a) A person who is conditionally released pursuant to this
articie shall be placed in the county of the domicile of the person
pricr te the perscn's incarceration, unless the court finds that
extraordinary circumstances reguire placement outside the county of
domicile.

(b} (1) For the purposes of this section, "county of domicile"
means the county where the perscn has his or her true, fixed, and
permanent home and principal residence and to which he or she has
manifested the intention of returning whenever he or she is absent.
For the purposes of determining the county of domicile, the court may
consider informaticn found on a California driver's license,
California identification card, recent rent or utility receipt,
printed personalized checks or other recent banking documents showing
that person's name and address, or information contained in an
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arrest record, probation officer's report, trial transcript, or cther
court document. If no information can be identified or wverified, the
county of domicile of the individual shall be considered to be the
county in which the person was arrested for the crime for which he or
she was last incarcerated in the state prison or from which he or

she was last returned from parole.

{2) In a case where the person committed & crime while being held
for treatment in a state hospital, or while being confined in a state
prison or local jail facility, the county wherein that facility was
located shall not be considered the county of domicile unless the
perscn resided in that county prior to being housed in the hospital,
prison, or jail.

{c] For the purpcses of this sectiocn, "extraordinary circumstances"
means circumstances that would inordinately limit the department's
ability to effect conditional release of the person in the county of
domicile in accordance with Section 6608 or any other provision of
this article, and the procedures described in Sections 1605 to 1610,
inclusive, of the Penal Code.

{d) The county of domicile shall designate a county agency or
program that will provide assistance and consultation in the process
cf locating and securing housing within the county for persons
committed as sewxually violent predators who are about to be
conditionally released under Section 6608. Upon notification by the
department of & person's potential or expected conditiocnal release
under Secticn 6608, the county of domicile shall notify the
department ©of the name of the designated agency or program, at least
60 days before the date of the potential or expected release.

{e) In recommending a specific placement for community ocutpatient
treatment, the department or its designee shall consider all of the
following:

{1) The concerns and proximity of the victim or the victim's next
of kin.

{2) The age and profile of the victim or victims in the sexually
violent offenses committed by the person subject to placement. For
purpcses of this subdivision, the "profile" of a victim includes, but
is not limited to, gender, physical appearance, economic background,
profession, and cother social or perscnal characteristics.

{£) MNotwithstanding any other provision of law, a perscn released
under this section shall not be placed within one-quarter mile of any
public cr private schocl providing instruction in kindergarten or
any of grades 1 to 12, inclusive, 1f either of the following
conditions exist:

{1) The person has previously besen convicted of a wviclation of
Section 288.5 of, or subdivision (a) or (b), or paragraph (1) of
subdivision (¢} of Section 288 of, the Penal Code.

(2) The court finds that the perscn has a history of inmproper
sexual conduct with children.

6608.7. The State Department of Mental Health may enter into an
interagency agreement or contract with the Department of Corrections
or with local law enforcement agencies for services related to
supervisicon or monitoring of sexually vioclent predators who have been
conditionally released into the community under the forensic
conditional release program pursuant to this article.

66C8.8. (a) For any person who is proposed for community outpatient
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treatment under the forensic conditional releszse program, the
department shall provide to the court a copy of the written contract
entered into with any public or private person or entity responsible
faor menitoring and supervising the patient's outpatient placement and
treatment program. This subdivision does not spply to subcontracts
between the contractor and clinicians providing treatment and related
saervices to the person.

{b) The terms and conditions of conditional release shall be
drafted to include reasocnable flexibility to achieve the aims of
coenditional release, and to protect the public and the conditionally
released person.

(¢} The court in its discretion may order the department to,
notwithstanding Section 4514 or 5328, provide a copy of the written
terms and conditions of conditional release to the sheriff or chisf
of pelice, or bath, that have jurisdiction over the proposed or
actual placement community.

(d) (1) Except in an emergency, the department or its designee
shall not alter the terms and conditions of conditional release
without the prior approval of the court.

(2) The department shall provide notice to the person committed
under this article and the district attorney or designated county
counsel of any proposed change in the terms and conditions of
coenditional release.

(3) The court on its own mction, or upon the moiion of either
party to the action, may set a hearing on the proposed change. The
hearing shall ke held as soon as is practicable.

(4) If a hearing on the proposed change is held, the court shall
state its findings on the record. If the court approves a change in
the terms and conditions of conditional release without a hearing,
the court shall issue a written order.

(5} In the case of an emergency, the department or its designee
may deviate from the terms and conditions of the conditional release
if necesszry to protect public safety or the safety of the person. If
a heering on the emergency is set by the court or reguested by
gither party, the hearing shall be held as soon as practicable. The
department, its designee, and the partiss shall endsavor to resclve
routine matters in a cooperative fashion without the need for a
formal hearing.

{e}) Notwithstanding any provision of this section, including, but
not limited to, subdivision {d), matters concerning the residential
placement, including any changes or proposed changes in the residence
of the person, shall be considered and determined pursuant to
Section 6609.1.

6609. Within 10 days of a request made by the chief of poclice of a
city or the sheriff of a county, the State Department of Mental
Health shall provide the following information concerning each person
committed as a sexually violent predator who is receiving cutpatient
care in a conditienal release program in that city or county: name,
addressg, date of commitment, county from which committed, date of
placement in the conditional release program, fingerprints, and a
glossy photograph no smaller than 3 1/8 x 3 1/8 inches in size, or
clear copies of the fingerprints and photograph.

6609.1. (a) (1) When the State Department of Mental Health makes a
recommendation to the court for community outpatient treatment for
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JOHN CHIANG

Talifornia State Controller

November 14, 2012

The Honorable Mark Leno, Chair

Senate Budget and Fiscal Review Committee
Joint Legislative Budget Committee

State Capitol, Room 5100

Sacramento, CA 95814

The Honorable Robert Blumenfield, Chair
Assembly Budget Committee

State Capitol, Rooin 6026

Sacramento, CA 95814

Re: State Mandated Program Cost Repoit {AB3000)
Chapter 179, Statutes of 2007, Government Code Section 17562(b)(1)

Dear Senator Leno and Assembly Member Blumenfield:

This report provides the information required pursuant to Government Code (GC) section
17562(b)(1). It summarizes mandate payments by fiscal year (FY) and reports the deficiencies and
surpluses. This report consists of three parts, as follows:

1. FY 2012-13 State Mandated Program Appropriations and Payments (Schedules A and
Al)

2. FY 2010-11 and Prior Years™ State Mandated Program Claims Data, including Net
Deficiencies and Surpluses (Schedules B through B4)

3. List of Incorrect Reduction Claims Filed with the Commission on State Mandates
(Schedule C) '

As reflected on Schedule B, as of September 30, 2012, the amount owed to local agencies,
school and community college districts is $5.6 billion:

Local Agencies $1.6 billion
School Districts $3.7 billion
Community College Districts $0.3 billion

Total $5.6 billion

Accrued interest as of June 30, 2012, at the Pooled Money Investment Account rates, due to
local agencies, school and community college districts is estimated to be $251.5 million (8175

300 Capltol Mall, Suite 1850, Sacramento, CA 95814  P.O. Box 942850, Sacramento, CA 94250 + (9106} 445-2636 * Fax: (916) 322-44D4
777 5. Figueroa Street, Suite 4800, Los Angeles, CA 90017 # (213) 833-6010 » Fax: (213)833-601 1
WWW,SC0,63,80V
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The Honorable Mark Leno

The Honorable Robert Blumenfield
November 14, 2012

Page 2

million, $67.9 million, and $8.6 million, respectively). The accrued interest is not included in the
enclosed report, nor in the $5.6 billion amount identified on page one. Pursuant to GC section
17561.5, interest begins to acerue as of the 366" day after adoption of the statewide cost estimate for
the initial claims. For subsequent claims, interest begins to accrue on August 16™ following the filing
deadline. The interest on unpaid claims will continue to accrue until the claims are fully paid.

Pending litigation listed below and incorrect reduction claims on mandates (Schedule C) may
have a significant impact on accounts payable when decisions are rendered: '

¢ (raduation Requirements

e Discharge of Storm Water Runoff

e  Municipal Storm Water and Urban Runoff Discharges

e 2010-11 Budget Trailer Bills, Mandates Process for K-12 Schools,
Redetermination Process

In addition to the State Mandated Program Cost Report, a disk containing an electronic
version is enclosed. If you have any questions, you may contact Jay Lal at (916) 324-0256.

Sincerely,
{Original Signed By)

JOHN CHIANG
California State Controller

Enclosures
cc: Ms. Ana J. Matosantos, Department of Finance

Ms. Marianne O’Malley, Office of Legislative Analyst
Ms. Heather Halsey, Commission on State Mandates
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STATE MANDATED PROGRAM
COST REPORT

(AB 3000)

As of September 30, 2012

Prepared by

Division of Accounting and Reporting
Local Reimbursements Section

Note: This report provides information on State Mandated Program costs
for local agencies, school and community college districts pursuant
to Government Code section 17562 (b)(1).
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Exhibit B

BEFORE THE

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM - 4509

Wefare and Institutions Sections 6250 and Sexually Violent Predators

6600 Through 6608, Chapter 762,

Statutes of 1995, Chapter 763, Statutes STATEMENT OF DECISION

of 1995, Chapter 4, Statutes of 1996 PURSUANT TO GOVERNMENT

CODE SECTION 17500 ET SEQ.;
TITLE 2, CALIFORNIA CODE OF
By the County of Los Angeles REGULATIONS, DIVISION 2,
CHAPTER 25, ARTICLE 7.

STATEMENT OF DECISION

The attached Statement of Decision of the Commisson on State Mandates was adopted on June 25,
1998.

This Decison shdl become effective on June 25, 1998.

PAULA HIGASHI,@xecutive Director

105



Adopted: June 25, 1998

File Number: CSM 4509
f:\Mandates\camille\4509\propsod. doc
Document Date: June 12, 1998

ITEM #4

PROPOSED STATEMENT OF DECISION
Welfare and Institutions Sections 6250 and 6600 through 6608
Chapter 762, Statutes of 1995
Chapter 763, Statutes of 1995
Chapter 4, Statutes of 1996
County of Los Angeles, Claimant

Sexually Violent Predators

Executive Summary

On May 28, 1998, the Cornmission approved this test clam with a 7-O vote.

The test claim legidation establishes new civil commitment procedures for the continued
detention and treatment of sexualy violent predators following completion of prison term for
certain sex-related offenses. Before detention and treatment are imposed, the county attorney is
required to file a petition for civil commitment. A tria is then conducted to determine if the
inmate is a sexualy violent predator beyond a reasonable doubt. If the inrnate accused of being
a sexualy violent predator is indigent, the test claim legidation requires counties to provide the
indigent with the assistance of counsel and experts necessary to prepare the defense.

The Commission found that the test claim legidation imposes a new program upon counties
since the procedures to commit the sexually violent predator are civil, rather than crimina, and
is not within the county’s preexisting duty to prosecute crime.

The Cornrnission aso recognized that the 6th and 14th Amendments of the U.S. Constitution
provide that an indigent accused has the right to counsel and expert services necessary to
prepare the defense at public expense.

Nonetheless, the Commission found that the test claim legidation is mandated by the state.
There is no federal statutory or regulatory scheme requiring the states to keep sexudly violent
predators confined. The Commission recognized that what sets the 6th and 14th Amendments
in motion and causes the public defender to safeguard the rights of the indigent defendant, is the
state's enactment of the sexualy violent predator legidation. If the state had not created this
program, inmates would be released following completion of their prison term, counties would
not be compelled to initiate these proceedings and services from defense counsel and experts
would not have to be provided to indigent inmates.
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Accordingly, the Cornmission concluded that the test claim legidation imposes a new program
or higher level of service upon loca agencies within the meaning of article XIII B, section 6,
of the California Constitution.

The Commission approved the test clam for reimbursement of the following activities:.

Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i) .)

Initial review of reports and records by the county’s designated counsel to determine
if the county concurs with the state's recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

Preparation and filing of the petition for commitment by the county’s designated
counsdl. (Welf. & Inst. Code, § 6601, subd. ().)

Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602 .)

Preparation and attendance by the county’s designated counsel and indigent defense
counsel at tria. (Welf. & Inst. Code, § § 6603 and 6604 .)

Preparation and atendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, § § 6605, subds. (b) through (d), and 6608, subds.
(@ through (d).)

Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d) .)

Transportation and housing for each potential sexualy violent predator at a secured
facility while the individua awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602 .)

The Commission denied the remaining provisions of the test claim legisation because they do
not impose reimbursable State mandated activities upon local agencies.

Staff  Recommendation

Based on the foregoing, staff recommends that the Cornmission approve the attached Proposed
Statement of Decision which accurately reflects the Commission’s decision to approve this test

clam.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM - 4509

Wdfare and Ingtitutions Code Sections SEXUALLY VIOLENT PREDATORS
6250 and 6600 through 6608 as added by

Crapte 762, Setes of 199 PROPOSED STATEMENT OF

Chapter 763, Statutes of 1995, and

Chapter 4, Statutes of 1996 GOVERNMENT CODE SECTION

17500 ET SEQ.; TITLE 2,

: : CALIFORNIA CODE OF
And filed on May 30, 1996;
i REGULATIONS, DIVISION 2,
By the County of Los Angeles, Claimant. CHAPTER 2.5, ARTICLE 7.

(Presented for adoption on
June 25, 1998)

PROPOSED STATEMENT OF DECISION

The Cornmission on State Mandates (Connnission) on May 28, 1998 heard this test claim,
during a regularly scheduled hearing. Mr. Leonard Kaye appeared for the County of Los
Angeles. Ms. Marsha A. Bedwell, Deputy Attorney General, represented the Department of
Finance, and Mr. James Apps appeared for the Department of Finance. The following persons
were witnesses for the County of Los Angeles. Mr. Robert Kaunian, Mr. John Vacca,

Mr. Kent Cahill, and Ms. Martha Zavaa.

At the hearing, evidence both oral and documentary was introduced, the test claim was
submitted, and the vote was taken.

The law applicable to the Commission’s determination of a reimbursable state mandated
program is Government Code section 17500 et seq. and section 6, article X111 B of the
Cadlifornia Congtitution and related case law.

The Commission, by a vote of 7 to O, approved this test claim.
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BACKGROUND

In 1995, the Legidature established civil commitment procedures for the continued detention
and treatment of sexually violent offenders following their completion of a prison terrn for
certain sex-related offenses through the enactment of Chapters 762 and 763, Statutes of 1995,
and Chapter 4, Statutes of 1996.

Section 1 of Chapter 763, Statutes of 1995, reveas the intent of the test clam legidation as
follows:

“The Legidature further finds and declares that while these individuals
have been duly punished for their crimina acts, they are, if adjudicated
sexudly violent predators, a continuing threat to society. The continuing
danger posed by these individuals and the continuing basis for their
judiciadl commitment is a currently diagnosed mental disorder which
predisposes them to engage in sexually violent crimina behavior. It is the
intent of the Legidature that these individuals be committed and treated
for their disorders only as long as the disorders persist and not for any
punitive purposes. ” (Emphasis added .)

A sexualy violent predator is defined as (1) a person who has been convicted of a sexualy
violent offense against two or more victims, (2) who has received a deterrninate sentence for
the offense, and (3) who has a diagnosed mental disorder that makes the person a danger to
others in that it is likely he or she will engage in sexually violent criminal behavior. (Welf. &
Inst., Code § 6600.)"

Section 6601, subdivisions (a) through (h) 2, establishes the process by which the state (through
the Department of Corrections, the Board of Prison Terms, and the Department of Mental
Hedlth) screens individuals in custody at least six months prior to release for a sex-related
offense and determines whether such individuals are sexually violent predators. If the state
determines that such individuals are potentia sexualy violent predators during the screening
process, the state may petition the appropriate county for commitment.

Section 6601, subdivison (h), provides the following:

“(h) If the State Department of Mental Health determines that the person is a
sexudly violent predator as defined in this article, the Director of Mental Hedlth
shall forward a request for a petition to be filed for commitment under this

I After this test claim was filed, Article 4 of the Welfare and Ingtitutions Code was amended by Chapters 461 and
462, Statutes of 1996. These chapters expanded the class of potentiad sexualy violent predators by including those
persons who (1) were found not guilty by reason of insanity for a sexualy violent offense, (2) were convicted of a
sexualy violent offense in another state even if a determinate sentence was not imposed, and (3) were convicted of
a sexualy violent offense against a victim under the age of 14 and the offending act involved substantial sexua
conduct, as specified. (Welf. & Inst. Code, §§ 6600, subd. (a), and 6600.1.) Chapters 461 and 462 are not
included in the test claim. Accordingly, reimbursement is not required for the class of persons identified above.
(However, if the claimant amends this test claim, or files a new test claim on these chapters, on or before

December 3 1, 1998, then the eligible reimbursement period for Chapters 461 and 462 would commence on July 1,
1997. (Gov. Code, § 17557, subd. (c).)

2 Unless otherwise noted, al references are to the Welfare and Institutions Code.
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article to the county designated in subdivison (i). Copies of the evaluation
reports and any other supporting documents shal be made available to the
attorney designated by the county pursuant to subdivision (i) who may file a
petition for commitment in the superior court. ”* (Emphasis added.)

Once the state requests that a petition be filed, either the district attorney or the county counsel
(as designated by the county Board of Supervisors) reviews the records and reports forwarded
by the state to determine if they concur with the stat€’'s recommendation. If the county’s
designated counsel concurs that the person is a sexudly violent predator, the county’s
designated counsdl must file a petition for commitment in the superior court. Section 6601,
subdivision (i) , specifically provides :

“(i) if the county ’s designated counsel concurs with the recommendation, a
petition for commitment shall be filed in the superior court of the county in which
the person was convicted of the offense for which he or she is under the
jurisdiction of the Department of Corrections. The petition shal be filed, and
either the district attorney or the county counsel of that county shal handle the
proceedings. The county board of supervisors shall designate either the district
attorney or the county counsel to assume responsibility for proceedings under this
article. ” (Emphasis added.)

Once a petition for commitment is filed with the superior court, the court reviews the petition to
determine if probable cause exists that the inmate is likely to engage in sexualy violent
predatory behavior upon release. Pursuant to section 6602, a probable cause hearing is
conducted and the inmate “shall be entitled to the assistance of counsel ” during the hearing. If
the court finds that there is probable cause, the inmate shall remain in custody in a secured
facility until a trial is completed. At trid, the trier of fact (either the court or a jury, if
requested) shall determine whether the person, by reason of a diagnosed mental disorder, is
likely to engage in acts of sexua violence upon release.

Section 6603 provides that the inmate is entitled to a tria by jury, the assistance of counsdl, and
the right to retain experts or professionals to perform an examination on his or her behalf.
Section 6603 specifically provides :

“(a) A person subject to this article shall be entitled to a trial by jury, the
assistance of counsdl, the right to retain experts or professional persons to
perform an examination on his or her behalf and have access to all relevant
medical and psychological records and reports. In the case of a person who is
indigent, the court shall appoint counsd to assist him or her, and, upon the
person ’s request, assst the person in obtaining an expert or professonal person
to perform an examination or participate in the trial on the person’s behalf.

“(b) The attorney petitioning for commitment under this article shall have the
right to demand that the tria be before a jury.

3 Chapter 4, Statutes of 1996, made a minor amendment to section 6601, subdivision (h), by adding the words “in
the superior court” at the end of the subdivision.
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“(c) If no demand is made by the person subject to this article or the petitioning
attorney, the trial shal be before the court without jury.

“(d) A unanimous verdict shal be required in any jury trid. ” (Emphasis added.)

If the court or jury determines, beyond a reasonable doubt, that the person is a sexudly violent
predator, the person is committed for two years to the custody of the State Department of
Mental Health for appropriate treatment and confinement in a secured facility. (Welf. & Inst.
Code, § 6604.) The two-year civil commitment is subject to an annua review by the state and
extension of the commitment if the mental disorder and danger to the community continue.
(Welf. & Inst. Code, § 6605.)

With each yearly review, the committed person aso has a right to petition the court for
conditional release. (Welf. & Inst. Code, § 6605, subd. (b) .) If the committed person
affirmatively waives the right to petition the court for conditional release, the committed

person remains in custody until the end of the two-year commitment. On the other hand, if the
committed person does not affirmatively waive this right, the court “skall set a show cause
hearing to determine whether facts exist to warrant a hearing on whether the person’s condition
has changed. ” The inmate has the right to be present and to have an attorney present at the
show cause hearing.

If the court determines a the show cause hearing that the inmate's mental condition has
changed and that he or she is no longer a danger, the court shall set a hearing on that issue.
(Welf. & Inst. Code, § 6605, subd. (C) .) At this subsequent hearing, the inmate “has a right
to be present and shall be entitled to the benefit of all constitutional protections that were
afforded to him or her at the initial commitment proceeding. (Welf. & Inst. Code, § 6605,
subd.(d).)

Section 6605, subdivision (d) further provides that:

.. .The attorney designated by the county pursuant to subdivision (i) of Section
6601 shall represent the state and shall have the right to demand a jury trid and to
have the committed person evaluated by experts chosen by the state. The
committed person also shall have the right to demand a jury trial and to have
experts evaluate him or her on his or her behalf. The court shall appoint an
expert if the person is indigent and requests an appointment. The burden of proof
a the hearing shall be on the state to prove beyond a reasonable doubt that the
committed person’s diagnosed menta disorder remains such that he or she is a
danger to the hedth and safety of others and is likely to engage in sexually violent
crimina behavior if discharged. ” (Emphasis added.)

If the court or jury decides against the committed person at the hearing, the term of
commitment of the person runs for an additional period of two years from the date of the
ruling. If the court or jury decides in favor of the committed person (i.e, that the committed
person no longer presents a danger to society), the committed person is unconditionaly
released. (Welf. & Inst. Code, § 6605, subd. (€).)
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In addition, the sexualy violent predator can be released, either unconditionaly or on an
outpatient basis, with the following procedures.

- At any time, the State Department of Mental Health can seek judicial review pursuant to
the habeas corpus procedure if the state believes the committed person is no longer a
sexually violent predator. (Welf. & Inst. Code, § 6605, subd. (f).)

e The State Department of Mental Health can file a report and recommendation for
conditiona release if the facts suggest that the committed person is not likely to commit
acts of predatory sexua violence while under the supervision and treatment in the
community. (Welf. & Inst. Code, § 6607 .) If the court accepts the recommendation from
the Department of Mental Hedlth, a hearing is held pursuant to section 6608, subdivision
(b), (c) and (d), to determine if the person would be a danger if released to the community
under supervision. Notice of the hearing is given to the designated county counsd, the
attorney who represented the inmate at the initial commitment proceeding, and the
Department of Mental Health. If the court determines that the committed person continues
to pose a threat to others, the committed person remains in custody until the end of the two-
year commitment. On the other hand, if the court determines that the committed person no
longer poses a threat to the community, the committed person is placed in a state-operated
conditional release program. At the end of the conditional release program, the court sets a
hearing to determine if the committed person should be unconditionally released. (Welf. &
Inst. Code, § 6608, subd. (g).)

o After one year of commitment, the sexualy violent predator may petition the court directly
for conditiona outpatient release. The court may dismiss the petition if it determines the
petition is without merit. If the petition is not frivolous, the court shall set a hearing, with
notice to the designated county counsel, defense attorney and Department of Mental Health.
(Welf. & Inst. Code, § 6608, subds. (a) and (b) .) If the court determines that the
committed person remains a threa to others, the committed person remains in custody until
the end of the two-year commitment. If, on the other hand, the court determines that the
committed person no longer poses a threat to the community, the court places the
committed person in a state-operated conditional release program for one year. Theresfter,
another hearing is set by the court to determine if the committed person should be
unconditionally released. (Welf. & Inst. Code, § 6608, subd. (g) .)

The test clam legidation is similar to the Mentally Disordered Sex Offenders (MDSO)
legidation. (Stats. 1977, ch. 164.) Both programs provide for the civil commitment of persons
determined to be a MDSO or sexualy violent predator to a state mental facility.

The Legidature appropriated funds to reimburse local governments for the costs associated with
the MDSO program. However, in 1981, Chapter 928 repedled the MDSO portion of the statute
prospectively (Welf. & Inst. Code, § 6316.2), and provided that personscommitted under
section 63 16.2 would remain governed by this section until their commitments are terminated.
Thus, counties continue to be reimbursed for the MDSO program.

Under former section 6316.2, a person who suffers from a mental disease, defect, or disorder,
and as result of such mental disease, defect, or disorder, is predisposed to the commission of
sexual offenses to such a degree that he or she presents a substantial danger of bodily harm to
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others, may be civilly committed to a state menta facility. The statute further specifies that a
patient (aleged MDSO) is entitled to the rights guaranteed under the state and federa
Congtitutions for criminal proceedings. These rights include the right to counsdl, defense
witnesses, and examinations.

Reimbursement is still provided for costs of transportation, care and custody of the patient
(MDSO), trid costs, juror fees, and prosecuting district attorneys costs if consent is given by
the Attorney Generd for the district attorney to represent the state in proceedings under former
section 63 16.2. 1t should aso be noted that the State Public Defender may contract with county
public defenders to provide indigent legal defense. (Gov. Code, § 15402 .)

COMMISSION FINDINGS

Issue 1. Does the sexualy violent predator legidation enacted by Chapters 762 and 763 of
Statutes of 1995, and Chapter 4 of Statutes of 1996, impose a new program or
higher level of service upon loca agencies within the meaning of section 6,
article X111 B of the California Constitution?*

In order for a statute, which is the subject of a test clam, to impose a reimbursable state
mandated program, the statutory language must direct or obligate an activity or task upon loca
governmental  entities. Further, the required activity or task must be new or it must create an
increased or higher level of service over the former required level of service. To determine if
a required activity is new or imposes a higher level of service, a comparison must be
undertaken between the test claim legidation and the legal requirements in effect immediately
before the enactment of the test claim legidation. Finaly, the newly required activity or
increased level of service must be state mandated.’

As indicated above, the test claim legidation requires a series of activities for the civil
commitment Of potentid sexually violent predators following completion of their crimina
sentence. These activities are described below.

Activities Performed by Counties

The Cornmission found that the test clam legidation obligates counties to complete the
following activities for the civil commitment of sexually violent predators:

- Designate counsel to handle sexualy violent predator cases referred by the state.
(Welf. & Inst. Code, § 6601, subd. (i).)

4 Section 6, article XIII B states: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the state shall provide a subvention of funds to reimburse such
local government for the costs of such program or increased level of service, except that the Legidlature may, but
need not, provide such subvention of funds for the following mandates. (a) Legidative mandates requested by the
local agency affected; (b) Legidation defining a new crime or changing an existing definition of a crime; or

(c) Legidative mandates enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legidation enacted prior to January 1, 1975. ”

> County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835.
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e Review cases referred by the state to determine if county counsel concurs with the state’s
recommendation to proceed with civil commitment procedures. (Welf. & Inst. Code, §
6601, subd. (i).%)

o File petitions for civil commitment with the superior court. (Welf. & Inst. Code, § 6601,
subd. (i) .)

o Represent the State of California and the indigent inmate in the civil commitment probable
cause hearing, trial and all subsequent hearings and reviews. (Welf. & Inst. Code, §§
6601, subd. (i), 6602, 6603, 6605, subds. (b) through (d), and 6608, subds. (a) through
(d.)

e Provide the indigent inmate with necessary experts and investigation to prepare the defense
for trial and subsequent hearings. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d).)

e Transport and house the inmate during the civil commitment proceedings. (Welf. & Inst.
Code, § 6602.)

The Commission recognized that the activities listed above are performed by counties who
carry out a basic governmental function by providing a service to the public. Such activities
are not imposed on state residents generally. Therefore, the first requirement necessary to
determine whether the Legislature has imposed a reimbursable state mandated program is
satisfied.

Moreover, the Commission found that the provisions of the test claim legidation impose new
requirements, not previously imposed, upon the counties to implement civil commitment
procedures for sexualy violent predators following the completion of a crimina sentence.
Although the MDSO program imposed similar activities upon counties, that program was
repedled before the sexually violent predator legidation was enacted. Additionaly, the
procedure is civil, rather than criminal. Therefore, the test claim legidlation imposes duties on
counties that are not within their preexisting duty to prosecute crime relating to sexualy violent
predators .’

Accordingly, the Commission found that the test claim legidation congtitutes a new program by
satisfying two of the requirements necessary to determine whether legislation imposes a
reimbursable state mandated program.

However, the Commission continued its analysis to deterrnine whether the sexually violent
predator legislation is state mandated, or merely implements a federal law. Since the finding

6 Section 6601, subdivision (i), provides that “if the county’s designated counsel concurs with the recommendation,
a petition for commitment shall be filed in the superior court. ..”, Despite the use of the word “if”” in the statute,
the Comrnission found that the designated county attorney does not have discretion to file a petition for civil
commitment. Rather, the county’s attorney simply determines if he or she agrees with the state’'s recommendation
based on the file and records of the inmate. If there is agreement, the county has no choice but to proceed with the
filing of the petition. Accordingly, the Commission found this requirement mandatory.

T The Commission noted that the sexually violent predator legidation is not subject to the “crimes and infractions’
exception to reimbursement under Government Code section 17556, subdivision (g). The US. Supreme Court
held that similar sexualy violent predator legidation in Kansas did not establish “criminal” proceedings and the
involuntary confinement under the legidation was not punitive. (Hendricks v. Kansas (1997) 117 S .Ct. 2072)
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that the inrnate is a sexually violent predator results in commitment of the person to the custody
of the Department of Mental Health and confinement in a locked facility, the 6th Amendment
(right to counsdl) and 14th Amendment (due process clause) of the U.S. Condtitution are
implicated.

Issue 2: Is the sexually violent predator legidation state mandated?

The U.S. Supreme Court has repeatedly recognized that civil commitment for any purpose
congtitutes a significant deprivation of liberty that requires due process protection. (Addington
v. Texas (1979) 441 U.S. 418, 425, 99 S.Ct. 1804, 1809.) Accordingly, the Commission
recognized that the test claim legidation implicates federal due process concerns requiring
consideration of due process procedures, including the right to counsel, before one is deprived
of liberty.

The Department of Finance asserted that the indigent defense provisions of the test claim
legidation merely implements federal law through the 6th and 14th Amendments to the

U.S. Congtitution and do not impose a reimbursable state mandated program. The Department
contended that athough they have found no definitive United States Supreme Court authority
regarding a right to counsel in civil commitment proceedings, California courts have
recognized that legal services for indigent persons at public expense are mandated in mental
health matters where a restraint of liberty is possible. Furthermore, where there is a right to
counsel, ancillary services, such as experts and investigative services are aso provided. The
Department stated: “It appears that the requirements of federal due process and equal
protection require that indigents subject to the sexualy violent predator proceedings be
provided counsel and ancillary services, and to that extent, these aspects of the statute are
‘required by federa law’. ” (Citing County of Los Angeles v. Commission on Sate Mandates
(1995) 32 Cal.App.4th 805, 816.)

The clamant, California Public Defenders Association, the County of Monterey, the City and
County of San Francisco, the Alameda County Public Defender’s Office and the County of San
Joaquin contended that federal law does not require the state to implement the civil

commitment of sexually violent predators and, thus, a reimbursable state mandated program
exists.

Right to Counsel, Experts and Investigative Services in Civil Commitment Proceedings

The Cornmission found no United States Supreme Court authority specificaly holding that a
defendant in a civil commitment proceeding has the right to counsel. However, the United
States Supreme Court has recently analyzed similar sexudly violent predator legislation enacted
in Kansas and recognized that an individua’s congtitutionally protected interest in avoiding
physical restraint may be overridden in the civil context provided the civil confinement takes
place pursuant to “proper procedural and evidentiary standards. ” (Hendricks v. Kansas, supra,
117 S.Ct. at 2079.)*

8 The Kansas Sexually Violent Predator Act established procedures for the civil commitment of persons who, due

to a “mental abnormality” or a “personality disorder,” are likely to engage in predatory acts of sexual violence.
Unlike the test claim legidation, the Kansas statute requires the state attorney general, rather than the local district

attorney or county counsel, to initiste commitment procedures.
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In addition, some federal courts have found that the assistance of counsel in civil proceedings
Is required to meet federal due process standards. The court in Heyford v. Parker

(20th Cir. 1968) 396 F.2d 393, held that a civil proceeding resulting in involuntary
incarceration for treatment commands observance of the constitutional safeguards of due
process, including the right to counsel. (But see Rud v. Dahl (7th Cir. 1978) 578 F.2d 674,
678, which held that the Supreme Court has never specifically found that a civil proceeding
requires the presence of the respondent as an element of due process.)

California courts have aso recognized that legal services for indigent persons at public expense
are mandated in civil proceedings relating to mental heath matters where restraint of liberty is
possible. (Phillips v. Seely (1974) 43 Cal.App.3d 104, 113; Waltz v. Zumwalt (1985) 167
Cal.App.3d 835, 838)

Finally, case law is clear that where there is a right to representation by counsel, necessary
ancillary services, such as experts and investigative services, are within the scope of that right.
(Mason v. State of Arizona (9th Cir. 1974) 504 F.2d 1345, People v. Worthy (1980) 109
Cal.App.3d 514)

Based on the foregoing authorities, the Commission found that the 6th Amendment right to
counsel and the 14th Amendment due process clause of the U.S. Condtitution require legal
counsel, experts and investigative services be provided to indigent potential sexualy violent
predators throughout the civil commitment proceedings. Nevertheless, for the reasons stated
below, the Commission determined that the test claim legidation represents a state mandated
program.

Federal Law Does Not Require the Civil Confinement of Sexually Violent Predators

The court addressed the issue of federa constitutional requirements under the 6th and 14th
Amendments in relation to a test claim filed by the County of Los Angeles on Pena Code
section 987.9 (CSM-4411) in County of Los Angeles v. Commission on Sate Mandates (1995)
32 Cd. App .4th 805. The test claim legidation in County of Los Angeles required counties to
pay for investigators and experts in preparation of the defense for indigent defendants in death
penalty cases.

The court in County of Los Angeles affirmed the Comrnission’s decision to deny the test claim.
The court held that Penal Code section 987.9 merely implemented the guarantees under the
U.S. Condgtitution. The court further held that the statute did not impose any new requirements
upon loca governmental entities. Accordingly, the court found that counties are still compelled
to provide defense services under the 6th and 14th Amendments to indigents facing the death
penaty even in the absence of state law.

However, unlike the test claim legidation in County of Los Angeles, there is no federa

statutory or regulatory scheme mandating the states to implement civil commitment proceedings
for sexudly violent offenders. Therefore, the Commission recognized that local agencies
would not be compelled to provide defense and ancillary services to indigent persons accused of
being a sexualy violent offender following completion of their prison term if the new program
had not been created by the state.
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Accordingly, the Commission found that the test claim legidation constitutes a state mandated
program.

CONCLUSION

Based on the foregoing, the Commission concluded that the test claim legidation imposes a
new program or higher level of service upon local agencies within the meaning of article XIlI
B, section 6, of the Cdifornia Constitution.

The Cornmission approved the test clam for reimbursement of the following activities:

e Designation by the County Board of Supervisors of the appropriate Digtrict Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

o Initid review of reports and records by the county’s designated counsel to deterrnine
if the county concurs with the state’s recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

e Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, § 6601, subd. (j).)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel a the probable cause hearing. (Welf. & Inst. Code, § 6602.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trid. (Welf. & Inst. Code, § § 6603 and 6604 .)

e Preparation and attendance by the county’s designated counsdl and indigent defense
counsel at subsequent hearings regarding the condition of the sexudly violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds.
(a) through (d).)

e Retention of necessary experts, investigators, and professionas for preparation for
triad and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, § § 6603 and 6605, subd. (d).)

e Transportation and housing for each potential sexualy violent predator at a secured
facility while the individual awaits trid on the issue of whether he or she is a
sexualy violent predator. (Welf. & Inst. Code, § 6602)

The Commission denied the remaining provisions of the test clam legidation because they do
not impose reimbursable state mandated activities upon local agencies.
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Exhibit C

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM-4509

Wedfare Ingtitutions Code Sections 6250 and [ Violont
6600 through 6608; as added and amended Sexually Violent Tredators

by Chapter 762, Statutes of 1995; ADOPTION OF PARAMETERS AND

Chapter 763, Statutes of 1995; Chapter 4, GUIDELINES PURSUANT TO

Statutes of 1996, GOVERNMENT CODE SECTION 17557
AND TITLE 2, CALIFORNIA CODE OF

And filed on May 30, 1996; REGULATIONS, SECTIONS 1183.12.

_ (Adopted on September 24, 1998)
By County of Los Angeles, Clamant.

ADOPTED PARAMETERS & GUIDELINES

The attached Parameters & Guiddines of the Commisson on State Mandates is hereby adopted
in the above-entitled matter.

This Decison shdl become effective on September 2.5, 1998.

%WW@/

Paula Higashi, Executlv irector
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Adopted: September 24, 1998
File Number: CSM .. 4509
F:\mandates\4509\p&g0924

Parameters and Guidelines

Welfare and Ingtitutions Code Sections 6250 and 6600 through 6608
Chapter 762, Statutes of 1995
Chapter 763, Statutes of 1995
Chapter 4, Statutes of 1996

Sexually Violent Predators

. Summary and Source of the Mandate

Chapters 762 and 763, Statutes of 1995, and Chapter 4, Statutes of 1996, established new civil
commitment procedures for the continued detention and treatment of sexually violent offenders
following their completion of a prison term for certain sex-related offenses. Before detention
and treatment are imposed, the county attorney is required to file a petition for civil
commitment. A tria is then conducted to determine if the inmate is a sexualy violent predator
beyond a reasonable doubt. If the inmate accused of being a sexualy violent predator is
indigent, the test claim legidation requires counties to provide the indigent with the assistance
of counsel and experts necessary to prepare the defense,

On June 25, 1998, the Commission adopted a Statement of Decision which approved
reimbursement for the following services.

o Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

o Initid review of reports and records by the county’s designated counsel to determine
if the county concurs with the state's recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

» Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, § 6601, subd. (j).)

o Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

« Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604.)

« Preparation and attendance by the county’s designated counsel and indigent defense
counsel a subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds.

(@ through (d).)
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» Retention of necessary experts, investigators, and professionas for preparation for
trid and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d).)

. Transportation and housing for each potential sexually violent predator a a secured
facility while the individua awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602.)

Chapters 762 and 763, Statutes of 1995, were enacted on October 11, 1995, and became
operative on January 1, 1996. Chapter 4, Statutes of 1996, relating to the transportation and
housing of potential sexually violent predators at a secured facility, was enacted as an urgency
measure and became operative on January 25, 1996.

. Eligible Claimants
Counties or cities and counties.

1. Period of Rembursement

Section 17557 of the Government Code states that a test claim must be submitted on or before
December 31 following a given fiscal year to establish digibility for reimbursement for that
fiscal year. The test claim for this mandate was filed by the County of Los Angeles on May
30, 1996. Therefore, costs incurred for Chapter 762, Statutes of 1995 and Chapter 763,
Statutes of 1995, are eligible for reimbursement on or after January 1, 1996. Costs incurred
for Chapter 4, Statutes of 1996, regarding transport and secured custody of defendants, are
eligible for reimbursement on or after January 25, 1996.

Actual costs for one fiscal year shall be included in each clam. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561,
subdivision (d)(l) of the Government Code, al claims for reimbursement of costs shal be
submitted within 120 days of notification by the State Controller of the enactment of the claims
bill.

If total costs for a given year do not exceed $200, no reimbursement shall be alowed, except as
otherwise alowed by Government Code section 17564.
V. Reimbursable Activities

For each eigible clamant, al direct and indirect costs of labor, supplies and services, for the
following activities only are eligible for reimbursement:

A. Designation by the County Board of Supervisors of the appropriate District Attorney or
County Counsel who will be responsible for the sexualy violent predator civil commitment
proceedings,

1. Development of internal policies and procedures (one-time activity).

2. One-time training for each employee who normally works on the sexualy violent
predator program on the county’s internal policies and procedures.

B. The following reimbursable activities must be specifically identified to a defendant:
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1. Initid review of reports and records by the county’s designated counsel to determine if
the county concurs with the state's recommendation. Such activity includes the following:

a  Secretarid and paralega services to assist the county’s designated counsel; and
b. Copying and making long distance telephone cals

. Investigator services that are necessary to determine the sufficiency of the factua
evidence supporting a petition.

2. Preparation and filing of the petition for commitment by the county’s designated
counsel. Such activities include secretarid and paralegal services to assist the county’s
designated counsdl in the preparation and filing of the petition for commitment.

3. Preparation and attendance by the county’s designated counsel and indigent defense
counsel a the probable cause hearing. Preparation for the probable cause hearing
includes the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone cdls, and
c. Trave.

4. Preparation and atendance by the county’s designated counsel and indigent defense
counsel at pre-trial and trial hearings. Preparation for the pre-tria and trial hearings
include the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone calls, and
c. Travel.

5. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexualy violent predator.
Preparation for the subsequent hearings includes the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone calls, and
c. Travel.

6. Retention of court-approved experts, investigators, and professionals for the indigent
defendant in preparation for trid and subsequent hearings regarding the condition of the
sexually violent predator. Such activity includes the following:

a. Copying and long distance telephone cals made by the court-approved expert,
investigator and/or professiona; and

b. Travd.

7. Transportation and housing costs for each potential sexualy violent predator at a
secured facility while the individual awaits trial on the issue of whether he or she is a
sexualy violent predator. Counties shall be entitled to reimbursement for such
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transportation and housing costs, regardless of whether the secured facility is a state
facility or county facility, except in those circumstances when the State has directly

borne the costs of housing and transportation, in which case no reimbursement of such
costs shall be permitted.

V. Claim Preparation and Submission

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.

SUPPORTING DOCUMENTATION
Claimed costs shall be supported by the following cost element information:

A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units, programs,
activities or functions,

Claimed costs shall be supported by the following cost element information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employeg(s) involved.
Describe the reimbursable activities performed and specify the actua time devoted to each
reimbursable activity by each employee, productive hourly rate and related fringe benefits.

Reimbursement for persona services include compensation paid for sdaries, wages and
employee fringe benefits. Employee fringe benefits include regular compensation paid to an
employee during periods of authorized absences (e.g., annual leave, sick leave) and the
employer’s contribution of social security, pension plans, insurance and worker's
compensation insurance. Fringe benefits are eligible for reimbursement when distributed
equitably to dl job activities which the employee performs.

2. Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be claimed.
List the cost of the materials and supplies consumed specifically for the purposes of this
mandate. Purchases shall be claimed at the actual price after deducting cash discounts,
rebates and alowances received by the claimant. Supplies that are withdrawn from
inventory shall be charged based on a recognized method of costing, consistently applied.

3. Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any fixed
contracts for services. Describe the reimbursable activity(ies) performed by each named

contractor and give the number of actua hours spent on the activities, if applicable. Show
the inclusive dates when services were performed and itemize all costs for those services.

Attach consultant invoices to the claim.
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4, Trave

Travel expenses for mileage, per diem, lodging, and other employee entitlements are
eligible for reimbursement in accordance with the rules of the local jurisdiction. Provide
the name(s) of the traveler(s), purpose of travel, inclusive dates and times of travel,
destination points, and travel costs.

5. Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the title
and subject of the training session, the date(s) attended, and the location. Reimbursable
costs may include salaries and benefits, transportation, lodging, per diem, and registration
fees.

6. Fixed Assets

List the costs of the fixed assets that have been acquired specificaly for the purpose of this
mandate. If the fixed asset is utilized in some way not directly related to the mandated
program, only the pro-rata portion of the asset which is used for the purposes of the
mandated program is reimbursable.

B. Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting
more than one program and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both

(1) overhead costs of the unit performing the mandate; and (2) the costs of central government
services distributed to other departments based on a systematic and rational basis through a cost
adlocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided
in the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect
cost rate claimed exceeds 10%. If more than one department is claiming indirect costs for the
mandated program, each department must have its own ICRP prepared in accordance with
OMB A-87. An ICRP must be submitted with the claim when the indirect cost rate exceeds
10%.

VI. Supporting Data

For audit purposes, dl costs claimed shall be traceable to source documents (e.g., employee
time records, invoices, receipts, purchase orders, contracts, worksheets, calendars,
declarations, etc.) that show evidence of the validity of such costs and their relationship to the
state mandated program. All documentation in support of the claimed costs shal be made
avallable to the State Controller's Office, as may be requested, and all reimbursement claims
are subject to audit during the period specified in Government Code section 17558.5,
subdivision ().
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VIl. Data for Development of a Statewide Cost Estimate

The State Controller’s Office is directed to include in the claiming instructions a request that
clamants send an additional copy of the test claim specific form for the initia years
reimbursement claim by mail or facsmile to the Commission on State Mandates, 1300 | Street,
Suite 950, Sacramento, California 95814, Facsimile number: (916) 445-0278. Although
providing this information to the Commisson on State Mandates is not a condition of
reimbursement, claimants are encouraged to provide this information to enable the Commission
to develop a statewide cost estimate which will be the basis for the Legisature's appropriation
for this program.

VIIl. Offsetting Savings and Other Reimbur sement

Any offsetting savings the claimant experiences as a direct result of the subject mandate shal be
deducted from the costs claimed. In addition, reimbursement for this mandate received from

any source, including but not limited to, service fees collected, federal funds and other state
funds shall be identified and deducted from this claim.

IX. State Controller’s Office Required Certification

An authorized representative of the claimant shall be required to provide a certification of the
clam, as specified in the State Controller's claiming instructions, for those costs mandated by
the State contained herein.
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Ma”mg List 24-Sep-98

CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Originated: 07-Jun-96
Chapters 762195, 763/95, and 4/96

Issue Sexually Violent Predators (SVP)

Mr. James Apps (A-15),
Department of Finance

915 L Street  8th Floor, Rm 8020 Tel: (916)445-8913
SACRAMENTO CA 95814 FAX: (916)327-0225
Ms. Marsha Bedwell (D-8), Deputy Attorney General

Department of Justice

13001 Street  P.O. Box 944255 Tel:  (916)445-9555
SACRAMENTO CA 94244-2550 FAX: (916)323-2137
Mr. Norman Black (A-3D),

Department of Menta Health

Office of Legd Services

1600 9th Street Room 153 Tel: (916) 654-2319
SACRAMENTO CA95814 FAX: (916) 653-7212

Mr. George Bukowski,
Dept. of Mental Health

1600 Sth Street Tel: (916} 654-5691
SACRAMENTO CA 95814 FAX: (916)327-9338

Mr. Allan Burdick,

DMG-MAXIMUS

4320 Auburn Blvd.  Suite 2000 Tel: (916) 485-8102
SACRAMENTO CA 95841 FAX: (916) 485-0111
Mr. Lewis Chartrand (E-18), Executive Office

Board of Prison Terms

428 ] Street  6th Floor Tel: (916) 445-4072
SACRAMENTO CA95814 FAX: (916) 445-5242
Mr. Donad Currier (P-3), Deputy Director/ Lega Counsel

Office of Crimina Justice Planning

1130 K Street  Suite 300 Tel: (946) 324-9140
SACRAMENTO CA 95814 FM: (916) 327-5673
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CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Chapters 762/95, 76319.5, and 4/96

Issue Sexualy Violent Predators (SVP)

Originated:  07-Jun-96

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects j
County of San Bernadino

Office of the Auditor/Controller

222 W. Hospitality Lane,  4th Floor Tel:  (909) 386-8850
SAN BERNARDINO CA 92415-0018 FAX: (909) 386-8830

Mr. Michael P. Judge, Assistant Sec./Treasurer
Cdlifornia Public Defenders Association

210 West Temple Street Tel:  (213)974-7060
LOS ANGELES CA 50012 FAX: (213)625-5031

Mr. Leonard Kaye, Esq.,

County of Los Angeles

Auditor - Controller’s Office

500 W. Temple Street  Room 603 Tel:  (213)974-8564
1LOS ANGELES CA 90012 FAX: (213)617-8106

Ms. Stephanie Larsen,
San Joaquin County !
County Administration Qffice

222 East Weber Ave, Room #707 Tel: (209) 468-3206
STOCKTON CA 95202 FAX: (209) 468-2875

Mr. James McWilliams,

Interested Party

Lakeside Office 1401 Lakeside Drive 4th Floor Tel:  (510) 262-6600)
OAKLAND CA 6 12 FAX:  (510) 272-6610
Ms. Marianne O'Malley (B-29), Principal Fiscal &Policy Analyst

Legidative Analysts’ Office

925 L Srett  Suite 1000 Tel 1 (916) 445-6442
SACRAMENTO CA 95814 FAX: (916) 324-4281

Mr. Thomas J. Owen, Deputy City Attarney
City & County of San Francisco

Fox Plaza, 1390 Market Street  Fifth Floor Tel: (415) 554-4283
SAN FRANCISCO Ca94102-5408 FAX: (415)554-4248

Ms. Sarah Ryland, Utilization Review Specialist
Drug/Alcohol  Unit

County of Fresno 4865 No. Diana Tel:  (916) 000-0000
FRESNO CA 93726 FAX: (916)000-0000
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CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Originated:  07-Jun-96
Chapters 762/93, 763/95, and 4/96
Issue Sexualy Violent Predators (SVP)

Ms. Kathy Samms,
County of Santa Cruz Sheriff Department

1100 N Street  Suite 1-E Tel: (831)454-2841
SACRAMENTO CA 95814 FAX: (831)454-2864

Mr. Will Sanders, Parole Agent
Board of Prison Terms

428 J Street  6th Floor Tel: (916)445-4072
SACRAMENTO CA 95814 FAX: (916)445-5242
Mr. Tim Silard,

San Francisco District Attorney’s Office

850 Bryant Street  Third Floor Tel: (415) 533-1866
SAN FRANCISCO CA94103 FAX: (415) 553-1737

Ms. Miruni Soosaipillai, Interested Party
San Mateo County Counsel

401 Marshall Street Tel: (650)363-1960
REDWOOD CITY CA 94063 FAX: (650)363-4034

Ms. Wendy Strimling, Deputy County Counsel
County of Monterey

pobox 1587 Tel: (9 16 0000000
SALINAS CA 93902 FAX: (9 16 0000000
Mr. Paige Vorhies (B-8),

State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500 Tel: (9 16) 445-8756
SACRAMENTO CA95816 FAX: (916) 323-6527
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DECLARATION OF SERVICE BY MAIL

[, the undersgned, declare as follows:

| am aresdent of the County of Sacramento and | am over the age of 18 years, and
not a party to the within action. My place of employment and business address is
1300 | Street, Suite 950, Sacramento, Cdlifornia 95814.

On September 25, 1998, | served the attached Parameters and Guidelines for “Sexudly
Violent Predators’, CSM 4509 of the Commission on State Mandates by placing a true
copy thereof in an envelope addressed to each of the persons listed on the attached
mailing list, and by sedling and depositing said envelope in the United States mail at
Sacramento, Cdifornia, with postage thereon fully prepaid.

| declare under pendty of perjury under the laws of the State of Cdifornia that the
foregoing is true and correct, and that this declaration was executed on
September 25, 1998, at Sacramento, Cdifornia

=~ r ).

CHRISTINE WEIN
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Exhibit D

Amended: October 30, 2009
Adopted: September 24, 1998

AMENDMENT TO PARAMETERS AND GUIDELINES
Welfare and Institutions Code Sections 6250 and 6600 through 6608

Statutes 1995, Chapter 762
Statutes 1995, Chapter 763
Statutes 1996, Chapter 4

Sexually Violent Predators
05-PGA-43 (CSM-4509)

This amendment is effective beginning with claims filed for the
July 1, 2005 through June 30, 2006 period of reimbursement.

l. Summary and Source of the Mandate

Chapters 762 and 763, Statutes of 1995, and Chapter 4, Statutes of 1996, established new civil
commitment procedures for the continued detention and treatment of sexually violent offenders
following their completion of a prison term for certain sex-related offenses. Before detention and
treatment are imposed, the county attorney is required to file a petition for civil commitment. A
trial is then conducted to determine if the inmate is a sexually violent predator beyond a
reasonable doubt. If the inmate accused of being a sexually violent predator is indigent, the test
claim legislation requires counties to provide the indigent with the assistance of counsel and
experts necessary to prepare the defense.

On June 25, 1998, the Commission adopted a Statement of Decision which approved
reimbursement for the following services:

e Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexually violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

e Initial review of reports and records by the county’s designated counsel to determine
if the county concurs with the state’s recommendation. (Welf. & Inst. Code, § 6601,
subd. (i).)

e Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, 8 6601, subd. (j).)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trial. (Welf. & Inst. Code, 8§ 6603 and 6604.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexually violent
predator. (Welf. & Inst. Code, 8§ 6605, subds. (b) through (d), and 6608, subds. (a)
through (d).)
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e Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexually violent predator.
(Welf. & Inst. Code, 88 6603 and 6605, subd. (d).)

e Transportation and housing for each potential sexually violent predator at a secured
facility while the individual awaits trial on the issue of whether he or she is a sexually
violent predator. (Welf. & Inst. Code, § 6602.)

Chapters 762 and 763, Statutes of 1995, were enacted on October 11, 1995, and became operative
on January 1, 1996. Chapter 4, Statutes of 1996, relating to the transportation and housing of
potential sexually violent predators at a secured facility, was enacted as an urgency measure and
became operative on January 25, 1996.

1. Eligible Claimants
Counties or cities and counties.
1. Period of Reimbursement

This amendment is effective beginning with claims filed for the July 1, 2005 through
June 30, 2006 period of reimbursement.

Section 17557 of the Government Code states that a test claim must be submitted on or before
December 31 following a given fiscal year to establish eligibility for reimbursement for that fiscal
year. The test claim for this mandate was filed by the County of Los Angeles on May 30, 1996.
Therefore, costs incurred for Chapter 762, Statutes of 1995 and Chapter 763, Statutes of 1995, are
eligible for reimbursement on or after January 1, 1996. Costs incurred for Chapter 4, Statutes of
1996, regarding transport and secured custody of defendants, are eligible for reimbursement on or
after January 25, 1996.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561,
subdivision (d)(1) of the Government Code, all claims for reimbursement of costs shall be
submitted within 120 days of notification by the State Controller of the enactment of the claims
bill.

If total costs for a given year do not exceed $200, no reimbursement shall be allowed, except as
otherwise allowed by Government Code section 17564.

1VV. Reimbursable Activities

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and
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declarations. Declarations must include a certification or declaration stating, “I certify under
penalty of perjury under the laws of the State of California that the foregoing is true and correct
based upon personal knowledge.” Evidence corroborating the source documents may include data
relevant to the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be substituted for source
documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, all direct and indirect costs of labor, supplies and services, for the
following activities only are eligible for reimbursement:

A. Designation by the County Board of Supervisors of the appropriate District Attorney or
County Counsel who will be responsible for the sexually violent predator civil commitment
proceedings.

1. Development of internal policies and procedures (one-time activity).

2. One-time training for each employee who normally works on the sexually violent predator
program on the county’s internal policies and procedures.

B. The following reimbursable activities must be specifically identified to a defendant:

1. Initial review of reports and records by the county’s designated counsel to determine if the
county concurs with the state’s recommendation. Such activity includes the following:

a. Secretarial and paralegal services to assist the county’s designated counsel; and
b. Copying and making long distance telephone calls.

c. Investigator services that are necessary to determine the sufficiency of the factual
evidence supporting a petition.

2. Preparation and filing of the petition for commitment by the county’s designated counsel.
Such activities include secretarial and paralegal services to assist the county’s designated
counsel in the preparation and filing of the petition for commitment.

3. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. Preparation for the probable cause hearing
includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

4. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at pre-trial and trial hearings. Preparation for the pre-trial and trial hearings
include the following:
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a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

5. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexually violent predator.
Preparation for the subsequent hearings includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

6. Retention of court-approved experts, investigators, and professionals for the indigent
defendant in preparation for trial and subsequent hearings regarding the condition of the
sexually violent predator. Such activity includes the following:

a. Copying and long distance telephone calls made by the court-approved expert,
investigator and/or professional; and

b. Travel.

7. Transportation and housing costs for each potential sexually violent predator at a secured
facility while the individual awaits trial on the issue of whether he or she is a sexually
violent predator. Counties shall be entitled to reimbursement for such transportation and
housing costs, regardless of whether the secured facility is a state facility or county
facility, except in those circumstances when the State has directly borne the costs of
housing and transportation, in which case no reimbursement of such costs shall be
permitted.

V. Claim Preparation and Submission

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.

SUPPORTING DOCUMENTATION
Claimed costs shall be supported by the following cost element information:
A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units, programs,
activities or functions.

Claimed costs shall be supported by the following cost element information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s) involved.
Describe the reimbursable activities performed and specify the actual time devoted to each
reimbursable activity by each employee, productive hourly rate and related fringe benefits.
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B.

Reimbursement for personal services include compensation paid for salaries, wages and
employee fringe benefits. Employee fringe benefits include regular compensation paid to an
employee during periods of authorized absences (e.g., annual leave, sick leave) and the
employer’s contribution of social security, pension plans, insurance and worker’s
compensation insurance. Fringe benefits are eligible for reimbursement when distributed
equitably to all job activities which the employee performs.

Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be claimed. List
the cost of the materials and supplies consumed specifically for the purposes of this mandate.
Purchases shall be claimed at the actual price after deducting cash discounts, rebates and
allowances received by the claimant. Supplies that are withdrawn from inventory shall be
charged based on a recognized method of costing, consistently applied.

Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any fixed
contracts for services. Describe the reimbursable activity(ies) performed by each named
contractor and give the number of actual hours spent on the activities, if applicable. Show the
inclusive dates when services were performed and itemize all costs for those services. Attach
consultant invoices to the claim.

Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements are eligible
for reimbursement in accordance with the rules of the local jurisdiction. Provide the name(s)
of the traveler(s), purpose of travel, inclusive dates and times of travel, destination points, and
travel costs.

Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the title
and subject of the training session, the date(s) attended, and the location. Reimbursable costs
may include salaries and benefits, transportation, lodging, per diem, and registration fees.

Fixed Assets

List the costs of the fixed assets that have been acquired specifically for the purpose of this
mandate. If the fixed asset is utilized in some way not directly related to the mandated
program, only the pro-rata portion of the asset which is used for the purposes of the mandated
program is reimbursable.

Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting
more than one program and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both

(1) overhead costs of the unit performing the mandate; and (2) the costs of central government
services distributed to other departments based on a systematic and rational basis through a cost
allocation plan.
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Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect
cost rate claimed exceeds 10%. If more than one department is claiming indirect costs for the
mandated program, each department must have its own ICRP prepared in accordance with OMB
A-87. An ICRP must be submitted with the claim when the indirect cost rate exceeds 10%.

VI. Record Retention

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter” is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If the Controller has initiated an
audit during the period subject to audit, the retention period is extended until the ultimate
resolution of any audit findings.

VII. Data for Development of a Statewide Cost Estimate

The State Controller’s Office is directed to include in the claiming instructions a request that
claimants send an additional copy of the test claim specific form for the initial years’
reimbursement claim by mail or facsimile to the Commission on State Mandates, 1300 | Street,
Suite 950, Sacramento, California 95814, Facsimile number: (916) 445-0278. Although
providing this information to the Commission on State Mandates is not a condition of
reimbursement, claimants are encouraged to provide this information to enable the Commission
to develop a statewide cost estimate which will be the basis for the Legislature’s appropriation for
this program.

VIIIl. Offsetting Savings and Other Reimbursement

Any offsetting savings the claimant experiences as a direct result of the subject mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate received from any
source, including but not limited to, service fees collected, federal funds and other state funds
shall be identified and deducted from this claim.

IX.  State Controller’s Office Required Certification

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by the
State contained herein.

! This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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Exhibit E

Received
February 13, 2013
Commission on

]OHN CHIANG State Mandates

Talifornia Btate Controller

Division of Accounting and Reporting

February 15, 2013

Ms. Heather Halsey

Executive Director
Commission on State Mandates
G0 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Notice of Complete Filing and Schedule for Comments
Mandate Redetermination Request, 12-MR-01
Sexually Violent Predators (SVP), (CSM-4509)
Welfare and Institutions Code Sections 6601 through 6608
Statutes 1995, Chapter 762: Statutes 1993, Chapter 763; Statutes 1996, Chapter 4
California Department of Finance, Requester

Dear Ms. Halsey:

The State Controller’s Office (SCO) reviewed the Department of Finance’s (DOF)
request to adopt a new test claim decision to supersede the prior decision on the above-named
matter. The DOF recommends eight activities to no longer be reimbursable.

The SCO agrees that the eight activities previously determined to be reimbursable in the
Statement of Decision adopted on June 25, 1998 cease to be reimbursable. This is pursuant to
the amended, reenacted or referenced code sections expressly included in, or necessary to
implement Proposition 83, pursuant to Government Code sections 17570 and 17556 (£).

Should you have any questions regarding the above, please contact Tiffany Hoang at
(916) 323-1127 or e-mail thoang(@sco.ca.gov.

Smcerel§/, o
L
JAY LAL, Manager

Local Reimbursements Section

MAILING ADDRESS: P.O. Box 942850, Sacramento, CA 94250
STREET ADDRESS: 3301 C Street, Suite 700, Sacramento, CA 95816
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March 19, 2013
Commission on
March 19, 2013 State Mandates

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

RE: 12-4509-MR-01- Sexually Violent Predators (CSM 4509)
Dear Commissioners:

As President of the California District Attorneys Association (CDAA), I am
responding to the California Department of Finance request to adopt a new
test claim, asking this commission to find that the state mandated
reimbursement for specified sexually violent predator (SVP) activities
mandated by Welfare and Institutions Code § 6601 through § 6604 are no
longer state reimbursable activities.

I strongly disagree with the Department of Finance conclusion that the 2006
passage of Proposition 83 - Jessica’s Law - has ended the state’s obligation to
reimburse pursuant to California Constitution Article XIII B § 6. The
application of Government Code § 17556(f) to Proposition 83 in order to
terminate state subvention of mandated sexually violent predators is legally
incorrect.

With the enactment of Proposition 4 containing Article XIII B § 6, the
electorate made a direct statement to the legislative and executive branches of
government that they could not force non-discretionary programs on local
government without paying for them. The intent was to require reimbursement
to local agencies for the costs involved in carrying out functions peculiar to
government. See County of Los Angeles v State of California (1987) 43 Cal.
3d 46, 56-57.

The Department of Finance contention that the mere recitation of any portion
of a statute contained in a proposition, brings it within the “expressly included
in” language of Government Code § 17556(f) regardless of whether the
sections mandating local activity were amended or not, and whether or not the
intent of the initiative and purpose of the initiative was to eliminate the
subvention requirements of Article XIII B §6 by operation of Government
Code § 17566(f), is not warranted. Such an interpretation would make the
application of the statute so over broad and vague that no voter, local official,
or legal analyst could accurately predict whether state mandated subvention
would cease to exist as they voted to pass any ballot initiative that referenced
existing law.
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Such overbreath and vagueness is constitutionally impermissible. This interpretation and effect
would also violate the constitutional governmental transparency provisions of Article 1 § 3(b)(1).
This interpretation of the statute would not only clearly be in conflict with the express language
of the California Constitution, “Whenever the Legislature or any state agency mandates a new
program or higher level of service on any local government, the State shall provide a subvention
of funds to reimburse that local government for the costs of the program or increased level of
service...” (emphasis added) but, also, make it meaningless.

In California School Boards Assn. v. State of California (2009) 171 Cal. App.4" 1183 the Court
of Appeal noted, that in the context of Open Meetings Act and Brown Act Reform test claims, and
the enactment of Proposition 59’s transparency in government provisions, the “reasonably within
the scope” language of former Government Code § 17556(f) would bring virtually any statute
that has anything to do with open government within the scope of Proposition 59. The Court of
Appeal struck out this language in former Government Code § 17556(f) as unconstitutionally
overbroad.

The Department of Finance’s flawed interpretation of the “expressly included” language of
Government Code § 17556(f) fails to consider whether the ballot language intended to enact or
change the state reimbursement of mandated activities. This reading would give current
Government Code § 17556(f) the same legal effect as the “expressly included” language in
California School Boards Assn. v. State of California which the court of appeal found overbroad
and unconstitutional.

With the Department of Finance’s interpretation of Government Code § 17556(f), there could be
no mention of the Sexually Violent Predator Act, in whatever context, in whatever ballot
measure, that would not bring it within the reimbursement exclusions of section 17556(f). Such
an interpretation “so clearly contravenes the intent of the voters in passing Proposition 4” that it
must be limited. see California School Boards Assn. v. State of California (2009) 171 Cal App. 4™
1183,1215-1216. In order to not violate these constitutional provisions, the interpretation of
Government Code § 17556(f) suggested by the Department of Finance must be denied.

In addition, the text of statutory changes in Proposition 83 contained no language that existing
state reimbursement for current locally mandated activities pursuant to the Sexually Violent
Predator Act would terminate with the passage of Proposition 83. Government Code § 17556(f)
is not referenced at all in the initiative. The textual changes to the Sexually Violent Predator Act
were: procedural changes to expand the class of felons eligible to be declared sexually violent
predators, extension of the period of commitment between hearings and changing the court
procedures for hearings and trials. The statutory changes in the initiative do not relieve the
counties of their preexisting state mandated activities.

In the analysis submitted by the Department of Finance, there is no assertion that the voters
intended by these procedural changes to relieve the state of its constitutional requirement of
subvention. Significantly, the Department of Finance, in its application to adopt a new test claim,
concedes in section 5, page 2 that as to Mandated Activity 2, pertaining to the review of reports
by the counties’ designated attorney, and Mandated Activity 3, pertaining to the preparation and
filing of petitions, the proposition made no change to the statutory language.

Activities 4, 5, and 6 addressed in the application deal with preparation and attendance of the
district attorney and defense counsel at various1l'u§a);ings. The Department of Finance
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application concludes that these activities are no longer mandated because they are necessary to
implement Proposition 83. This argument is spurious; the mandated activities are legal
representation by the district attorney and defense counsel at whatever hearings are required in
Sexually Violent Predator Act cases. It is the mandate to represent that was created in the original
legislation and remains unchanged in Proposition 83. The names of the hearing or the intervals
between hearings are procedural changes having nothing to do with the termination of the
mandated representation. The legal representation is necessary to implement the original and
continuing Sexually Violent Predator Act passed by the legislature, not to specifically implement
Proposition 83. Nothing in the language of the initiative addresses the specific termination of
state reimbursement for these activities. For similar reasons, the application to terminate
reimbursement for Activity 7, the retention of experts, investigators and professionals for trials
and hearings are not necessary to implement Proposition 83, but are necessary for competent
legal representation mandated by the SVP act.

In addition to the absence of language in Proposition 83 indicating that the SVP act activities
would no longer be reimbursable, examination of the ballot materials, arguments, and
Department of Finance fiscal analysis provided to the Attorney General for preparation of the
distributed ballot materials provide ample evidence that no termination of the state’s Article XIII
B § 6 responsibility to reimburse was intended.

In interpreting the intent of the voters, an examination of the ballot summary, arguments and
analysis presented to the electorate may be examined. see Amador Valley Joint Union High Sch.
Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 245-246.

The ballot pamphlet summary of proposition reads:

“Increases penalties for violent and habitual sex offenders and
child molesters. Prohibits residence near schools and parks.
Requires Global Positioning System monitoring of registered
sex offenders. Fiscal Impact: Net state operating costs within ten
years of up to a couple hundred million dollars annually; potential
one-time state construction costs up to several hundred million
dollars; unknown net fiscal impact on local governments” [emphasis added] (The voter
pamphlet is attached to the department of finance application).

The Attorney General’s summary and the accompanying legislative analyst’s estimate make no
statement indicating the fiscal impact on local government would be to terminate the
reimbursement for SVP activities.

Clearly, absent an intent to deceive the voters, any indication that the SVP activities would no
longer be reimbursable and would constitute a large increase to local government would have
necessarily replaced the circulated ballot pamphlet language had that been the intended effect of
Proposition 83.

The strongest evidence that Proposition 83 would not and did not eliminate the state mandate for
reimbursement is contained in a September 2, 2005 joint letter from Elizabeth Hill, the State
Legislative Analyst, and Tom Campbell, the Director of Finance, to Attorney General Bill

Lockyer.
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The letter, prepared pursuant to Elections Code § 9005 analyzes the fiscal impact of the proposed
Sexual Predator Punishment and Control Act: Jessica’s Law. (A copy of the letter retrieved from
the LAO online Proposition 83 materials is attached). The unequivocal conclusion of both
officials is that the costs of the SVP program would remain a reimbursable by the state. “The
portion of costs related to changes in the Sexual Violent Predators program would be reimbursed
by the state.” Since official duties are presumed to be correctly performed (Evidence Code §
664), the Director of Finance, the Legislative Analyst and the Attorney General must have been
aware of the interaction of Government Code § 17556(f) on Proposition 83 and the state mandate
in Article XIII B §6 in drawing their conclusion that the SVP program would remain
reimbursable. Strong weight should be given to this conclusion, despite the Department of
Finance’s now changed opinion.

For these reasons, the California District Attorneys Association respectfully urges this

Commission on State Mandates to determine that the there is no valid legal basis to adopt the
application for a new test claim regarding sexually violent predator activity.

Sincerely,

Carl V. Adams
President

Attachment
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September 2, 2005

Hon. Bill Lockyer

Attorney General

1300 I Street, 17" Floor
Sacramento, California 95814

Attention:  Ms. Tricia Knight
Initiative Coordinator

Dear Attorney General Lockyer:

Pursuant to Elections Code Section 9005, we have reviewed the proposed statutory
initiative cited as the “Sexual Predator Punishment and Control Act: Jessica’s Law”
(File No. SA2005RF(0092).

PROPOSAL

The proposed initiative amends current law related to sex offenses. The measure
would (1) increase penalties for some sex offenses, (2) require certain sex offenders to
wear global positioning system (GPS) devices for life after release from prison, (3) limit
where registered sex offenders can live, and (4) make more offenders subject to
commitment to state mental hospitals as Sexually Violent Predators (SVPs). Each of
these changes is described in more detail below.

Increase Penalties for Sex Offenses. Current law defines sex-related crimes and
specifies the penalties for such offenses. This measure increases the penalties for
specified sex offenses. It does this in several ways. In some cases, it broadens the
definition of what constitutes certain sex offenses. In other cases, it increases existing
penalties for specified sex offenses. In addition, the measure prohibits probation in lieu
of prison for some sex offenses, eliminates the ability of some inmates convicted of
certain sex offenses to earn early release credits, and extends parole for specified sex
offenders. Each of these changes would result in longer prison and parole terms for the
affected offenders. This measure would also impose additional fees (through an
increase in an existing court-imposed fee and a new fee for parolees) for offenders who
are required to register as sex offenders.

Require GPS Devices, Current law requires certain convicted sex offenders to
register with local law enforcement officials. Under this measure, all individuals who
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have been convicted and sent to prison for the commission of, or an attempt to commit,
a felony sex offense that requires registration would be monitored by GPS devices for
life. The Department of Corrections and Rehabilitation (CDCR) would be authorized to
collect fees from affected sex offenders for the costs of GPS monitoring.

Limit Where Registered Sex Offenders May Live. Current law bars anyone convicted
of specified sex offenses against a child from residing within one-quarter mile of an
elementary or middle school while on parole. This measure would broaden this
prohibition to bar any person required to register as a sex offender from living within
2,000 feet (about four-tenths of a mile) of any school or park. In addition, the measure
authorizes local governments to further limit these residency restrictions.

Changes in SVP Laws. Under current law, an SVP is defined as “a person who has
been convicted of a sexually violent offense against two or more victims and who has a
diagnosed mental disorder that makes the person a danger to the health and safety of
others in that it is likely that he or she will engage in sexually violent behavior.” Certain
inmates who are completing their prison sentences are referred by CDCR to the
Department of Mental Health (DMH) for screening and psychiatric evaluation to
determine whether they meet the criteria for an SVP. Those offenders who meet the
criteria are referred to district attorneys, who determine whether to pursue their
commitment by the courts in a civil proceeding as an SVP. Offenders subject to SVP
proceedings are often represented by public defenders. While these court proceedings
are pending, an offender may be in prison. However, if his prison sentence has been
completed, he may be housed either in a county jail or in a state mental hospital.
Offenders designated as an SVP by the courts are committed to a state mental hospital
for up to two years. An offender can be recommitted by the courts in subsequent court
proceedings.

This measure would generally make more sex offenders eligible for an SVP
commitment by (1) reducing from two to one the number of prior victims of sexually
violent crimes needed to qualify as an offender for an SVP commitment, and (2} making
additional prior offenses, such as certain crimes committed by a person while a juvenile,
“countable” for purposes of an SVP commitment. Also, SVPs would receive an
indeterminate commitment to a state mental hospital from a court rather than the
renewable two-year commitment allowed for under existing law. In addition, the
measure would change the standard that courts would consider for release of SVPs
from a state mental hospital.

FISCAL EFFECT

This measure would have a number of significant fiscal effects on both state and
county governments. The major fiscal effects are discussed below.
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Fiscal Impact on the State

Net Prison Operating and Capital Outlay Costs. Several of this measure’s
provisions would likely result in a significant, though unknown, increase in prison
operating costs due to increased prison population. In particular, the measure’s
provisions that increase sentences for sex offenders would result in some sex offenders
being sentenced to and remaining in prison for longer periods, resulting in a greater
prison population over time. In addition, the provisions requiring some parolees and
other registered sex offenders to wear GPS devices could result in an increase in the
number of offenders who are identified as (1) violating the conditions of their parole
and therefore are returned to prison or (2) committing new crimes. An increase in
parolee revocations would also result in an increase in revocation hearing workload. In
addition, it is possible that in the longer term this measure could result in unknown, but
potentially significant, additional capital outlay costs to accommodate the increase in
the inmate population.

There could be some unknown, but potentially significant, offsetting savings in
prison and revocation hearing costs to the extent that the GPS requirement reduces the
likelihood that sex offenders commit new crimes or violations of parole that return
offenders to prison.

As noted above, this measure would likely result in significant costs and some

unknown, but potentially significant, savings. These savings are not likely to offset the
costs.

Net Parole and Monitoring Costs. The initiative’s provisions requiring GPS devices
for some registered sex offenders for life—including additional parole staff to track
offenders in the community—would likely result in an increase in state parole operating
costs in the several tens of millions of dollars annually within a few years. These costs
would grow to about $100 million annually after ten years, with costs continuing to
increase significantly in subsequent years. Because the measure does not specify
whether the state or local governments would be responsible for monitoring sex
offenders who have been discharged from state parole supervision, it is unclear the
degree to which local governments would bear some of these long-term costs.

Also, the state may incur initial unknown costs to relocate parolees who currently
would be in violation of the 2,000 foot restriction around schools and parks. The
initiative could also result in significant, though unknown, parole supervision costs for
increases in the parole population, These costs would occur to the extent that the
potential deterrent effect of GPS monitoring keeps more parolees under parole
supervision instead of being returned to prison for new crimes or violations of parole.
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On the other hand, the measure could result in reductions in the parole
population—and, therefore, parole supervision savings—to the extent that (1) the
longer prison sentences and changes to the SVP law result in fewer releases of sex
offenders to parole, and (2) the GPS requirement results in more parolees being
returned to prison for new crimes or violations of parole.

The measure would result in additional fee revenues that would partially offset the
monitoring costs. Specifically, the measure’s provisions that (1) allow the department to
collect fees from affected parolees and (2) require some of the increased court penalty
fees to go to the department could provide as much as a few million dollars annually,
depending in large part on offenders’ ability to pay these costs.

The net fiscal impact on parole operations is likely to be increased costs of several
tens of millions of dollars annually for the first few years, probably reaching at least
$100 million in about ten years, and increasing significantly thereafter.

State SVP Program Net Costs. This measure is likely to result in an increase in state
operating costs in the tens of millions of dollars annually to (1) conduct preliminary
screenings of additional sex offenders referred to DMH by CDCR for an SVP
commitment, (2) complete full evaluations by psychiatrists or psychologists to ascertain
the mental condition of criminal offenders being further considered for an SVP
commitment, (3) provide court testimony in SVP commitment proceedings, and
(4) reimburse counties for their costs for participation in the SVP commitment process.

This measure would result in increased commitments of SVPs to state mental
hospitals. Also, some additional offenders who had completed their prison sentences
would be held in state mental hospitals while the courts considered whether they
should receive an SVP commitment. The resulting net costs to the state for operating
these additional state mental hospital beds could eventually reach $100 million annually
after a few years and would continue to grow significantly thereafter. In addition, this
measure could result in one-time net capital outlay costs amounting to the low
hundreds of millions of dollars for the construction of additional state hospital beds for
SVPs.

All of these operating and capital outlay costs would be partly offset in the long
term, to the extent that the longer prison sentences required by this measure for certain
crimes eventually resulted in fewer SVP referrals and commitments to state mental
hospitals. These offsetting savings are unknown but are likely to be significant in the
long term. In addition, the state is likely to save on the costs of evaluations and court
testimony related to recommitments because of the provisions in this measure that
would impose indeterminate commitments for persons found to be SVPs. These state
savings would probably be more than $1 million annually.

143



Hon. Bill Lockyer 5 September 2, 2005

Taking both the costs and savings identified above into consideration, we believe
that the SVP-related provisions of this measure could result in a net increase in state
operating costs of at least $100 million after a few years. It is also likely to result in net
capital outlay costs within a few years in the low hundreds of millions of dollars.

Fiscal Impact on Court Operations. An increase in the number of DMH referrals to
county district attorneys would result in increased court costs related to the
commitment process. However, the measure would potentially result in court savings
by eliminating recommitment hearings, since it allows for indeterminate commitments
instead of the two-year recommitment process currently in place.

In addition, various provisions of this measure could increase or decrease court
workload to the extent that they affect the number of sex offenders who are tried for
new crimes. For example, the GPS requirements could result in more offenders being
caught and tried for new offenses, thereby increasing court workload. On the other
hand, to the extent that sex offenders are serving longer terms in prison and mental
hospitals because of this measure, those individuals would not be in the community
able to commit and be prosecuted for new crimes. Given the potential for these factors
to offset each other, the net fiscal impact of this measure on state court costs is
indeterminable.

Fiscal Impact on Local Governments

This measure would also likely have a significant, though unknown, net fiscal
impact on county governments. Specifically, the provisions of this measure related to
increased criminal penalties and GPS monitoring of sex offenders could result in
additional savings and costs for counties. The provisions related to the SVP program
could also result in county savings and costs, with these costs subsequently being
reimbursed by the state.

Changes to Criminal Penalties and Supervision. The provisions of this measure that
increase criminal penalties and require GPS monitoring of sex offenders could affect
county jail, probation, district attorney, and public defender costs. Several provisions of
this measure require stricter penalties for certain sex offenses, making it more likely that
some offenders will be housed in state prisons and mental hospitals who would
otherwise be in local jails or on probation under current law. To the extent that this
occurs, local governments would likely experience some criminal justice system
savings. The provisions regarding GPS tracking could affect local government
expenditures due primarily to more offenders being prosecuted for crimes, thereby
increasing costs.

SVP Program. The provisions of this measure related to the SVP program could
increase county costs. The additional SVP commitment petitions that are likely to result

144



Hon. Bill Lockyer 6 September 2, 2005

from this measure would increase costs for district attorneys and public defenders to
handle these civil cases. Also, county jail operating costs would increase to the extent
that offenders who have court decisions pending on their SVP cases were held in local
jail facilities instead of state mental hospitals. Counties would be reimbursed in full for
all of these costs after they had filed and processed claims with the state.

Finally, the provisions in this measure allowing for the indeterminate commitment
of SVPs instead of the current two-year recommitment process could reduce county
costs for SVP commitment proceedings and the claims that counties would file with the
state for reimbursement of such costs.

SUMMARY OF FISCAL EFFECT
This measure would have the following net fiscal effects:

* Unknown net costs to the state, within a few years, potentially in the low
hundreds of millions of dollars annually due primarily to increased state
prison, parole supervision, and mental health program costs. These costs
would grow significantly in the long term.

» Potential one-time state capital outlay costs, within a few years, in the low
hundreds of millions of dollars for construction of additional state mental
hospital and prison beds.

» Unknown but potentially significant net operating costs or savings to
counties for jail, probation supervision, district attorneys, and public
defenders. The portion of costs related to changes in the Sexual Violent
Predators program would be reimbursed by the state.

Sincerely,

Elizabeth G. Hill
Legislative Analyst

Tom Campbell
Director of Finance
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California State Association of Counties
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March 22, 2013
March 22, 2013 Commission on
State Mandates

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

RE: Redetermination of the Sexually Violent Predators Mandate (12-MR-01)
Dear Commissioners:

On behalf of the California State Association of Counties, | respectfully submit our opposition to
the mandate redetermination request 12-MR-01.

The state’s obligation to provide reimbursement for the Sexually Violent Predators mandate has
not ceased, and its liability has not heen modified. Therefore, the Commission should reject the
claim made by the Department of Finance.

First of all, and most importantly, the language in the California Constitution makes it clear that
the state is required to reimburse counties for the costs of the program. Secondly, the parts of the
SVP program that established a reimbursable mandate were unaffected by the passage
Proposition 83 (2006). Third, voters did not make the changes the Department of Finance alleges
they did in passing Proposition 83. Finally, voters were specifically told in official materiais for
Proposition 83, by the Director of Finance himself, that counties would be reimbursed in full by
the state for their costs for participation in the SVP commitment process.

1. The California Constitution is clear that the state is still required to reimburse counties for the
costs of the program.

The Constitution is unequivocal. Whenever the Legislature or a state agency mandates a new
program, the state must provide funds to reimburse the costs of the program. There are four
exceptions, but none of them are relevant in this case.

In particular, there is no exception for a ballot measure that voters pass years later that does not
substantively amend any of the language that established the mandate in the first place.

The Department of Finance does not dispute in its claim that the Legislature established the
program. This is the only test the Constitution requires for whether or not a mandate is
reimbursable. The ballot measure only enhanced punishment, it neither established a new
program nor did it appreciably change the program. The Constitution puts the onus on the state to
reimburse counties.
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The fact that a statute — Government Code Section 17556 (f) — purportedly allows a redetermination
of a mandate claim on this basis does not trump the fact that the Constitution clearly does not allow it.
The Commission, in its quasi-judicial role, must reject the Department’s claim on this basis alone.

2. The parts of the SVP program that established a reimbursable mandate were unaffected by the
passage of Proposition 83.

Of the fourteen sections and subsections that formed the basis of the Commission’s 1998 Statement of
Decision, Proposition 83 amended only three (and in fact did not amend even these; see point three

below).

One of those amendments was technical in nature (WIC 6608(a)), one changes the circumstances of
hearings (WIC 6605(b)), and one extends sentence lengths, which does not affect the mandated
activities (WIC 6604).

Because the ballot measure made no substantive changes to the reimbursable aspects of the program,
the SVP program established by the Legislature would have remained in place whether voters approved
or disapproved Proposition 83.

The Department of Finance further claims that even the sections that did not appear in the ballot
language by accident of construction are “necessary to implement” changes the voters made. But the
only effect of the voters’ action was to enhance penalties for a population of offenders that were
already identified for special procedures under a body of law previously established by the Legislature.
As a result, the only necessary implementation for what the voters approved is to identify sexually
violent predators.

The phrase “necessary to implement” requires necessity. Many other less onerous statutory schemes
were available to the Legislature. They could have said that SVPs are identified by various psychological
tests, or by the sentencing judge, or even simply by the offenses of which they were convicted. The
complex, onerous scheme established by the Legislature is not necessary to implement enhanced
penalties for a certain group of offenders.

As argued by the California District Attorneys Association in their comments on this matter dated March
19, 2013, the Department of Finance claims Government Code Section 17556(f) applies so broadly as to
make it no different than the interpretation already ruled unconstitutional by the courts (School Boards
Assn. v. State of California (2009) 171 Cal.App.4"™ 1183).

3. Voters did not make the changes the Department of Finance alleges they did in Proposition 83.

The Department of Finance’s claim ignores the fact that many of the changes they claim voters made
were in fact made by the Legislature. Their claim that voters reenacted several sections of the mandated
program is contingent on the provision of the Constitution that says a section of statute cannot be
amended unless the section is re-enacted as amended.
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SB 1128, by Senator Alquist, amended Sections 6600, 6601, 6604, 6604.1, and 6605 of the Welfare and
Institutions Code, among many others. The bill was an urgency statute, going into effect immediately; its
chaptering date was September 20, 2006.

The Commission should take a careful look at which changes Proposition 83 actually made, based on the
changes SB 1128 made before it. We are sure that the Commission will note the provisions that were
previously identified as constituting reimbursable mandates remain unchanged by Proposition 83.

4. The Director of Finance told voters that counties would be reimbursed in full by the state.

At the time Proposition 83 went to the ballot, the chief analysts representing both the Administration
and the Legislature — the Director of Finance and the Legislative Analyst — agreed that all county costs
related to the SVP commitment process would be reimbursed by the state. They stated the fact that
counties would be reimbursed four times in their official fiscal analysis provided to the Attorney
General, and voters decided the outcome of Proposition 83 based in part on that assurance.

In their official fiscal analysis of the ballot measure required by law, the Legislative Analyst and Director
of Finance state unequivocally that Proposition 83 would increase state costs to, among other things,
“reimburse counties for their costs for participation in the SVP commitment process.”

Later, when analyzing the measure’s fiscal impacts on local governments, the letter states that “[t]he
provisions related to the SVP program could also result in county savings and costs, with these costs
subsequently being reimbursed by the state.”

And then again in a paragraph detailing local costs, referring specifically to the costs of district attorneys
and public defenders handling these civil cases and to jail operating costs: “Counties would be
reimbursed in full for all of these costs after they had filed and processed claims with the state.”

And finally, in the very last sentence of the letter, summarizing the fiscal effect on local government:
“The portion of costs related to changes in the Sexual Violent Predators program would be reimbursed
by the state.”

For all these reasons, CSAC respectfully requests that you reject this claim when it comes before you for
a vote. If you have any questions about our position, please do not hesitate to contact Geoffrey Neill at
916/327-7500.

Thank you for your careful attention to this matter.
Respectfully,

Wk (2ol

Matt Cate
Executive Director
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California Public Defenders Association
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March 18, 2013 March 26, 2013
Commission on
Ms. Heather Halsey State Mandates

Executive Director

California Commission on State Mandates
900 Ninth Street, Suite 300

Sacramento, CA 95814

Re:  Mandate Redetermination Request 12-MR-01
Sexually Violent Predator (CSM-4509)

Dear Ms. Halsey:

The California Public Defenders Association (CPDA) is the largest association
of criminal defense attorneys and public defenders in the State of California
with a membership consisting of over 3,700 public defenders and attorneys in
private practice. An integral component of CPDA is the California Council of
Chief Public Defenders (CCCD). The CCCD is comprised of the county public
defender department heads who represent over 90 percent of all criminal cases
processed through the California judicial system and are responsible for
supervising the work performed by over 2,600 defense attorneys. These
department heads meet regularly to discuss management, legislative, and policy
issues.

On June 25, 1988, the California Commission on State Mandates (CSM)
adopted the Statement of Decisions for the Sexually Violent Predator mandate
(CSM-4509) and approved reimbursement for specified activities mandated
under Welfare and Institutions Code sections 6601-6608.

On January 24, 2013, the California Commission on State Mandates (CSM)
issued a notice soliciting responses to the California Department of Finance’s
(DOF) January 15, 2013, Mandate Redetermination Request, 12-MR-01,
Sexually Violent Predators CSM-4509. This letter is written in response to that
notice.

CPDA opposes the DOF’s request to redetermine the Sexually Violent Predator
Mandate (CSM-4509). The basis for CPDA’s objections are: (1) The 2012
Jegislative amendment and re-enactment of the Sexually Violent Predator Act
(SVPA) cither confirmed the viability of the Sexually Violent Predator Mandate
(CSM-4509), or, arguendo, superseded any impact that Proposition 83 may
have affected on the mandate; (2) Misrepresentation and the doctrines of
estoppel and unclean hands bar the DOF’s redetermination request; (3)
Proposition 83 did not effectuate a “subsequent change in the law”
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as contemplated by Government Code section 17570; and (4) Government Code section
17570 is unconstitutional.

(1) The 2012 Legislative Amendment and Re-Enactment of the SVPA Either Confirmed the
Viability of the Sexually Violent Predator Mandate (CSM-4509), or, Arguendo, Superceded
Any Impact That Proposition 83 May Have Affected on the Mandate.

Subsequent to the passage of Proposition 83 in 2006, the California Legislature in 2012
amended the SVPA in three separate pieces of legislation. Welfare and Institutions Code
section 6603, the operative section providing for the defense of an accused at trial, provides:
“A person subject to this article, shall be entitled to a trial by jury, to the assistance of
counsel, to the right to retain experts or professional persons to perform an examination on
his or her behalf, and to have access to all relevant medical and psychological records and
reports. In the case of a person who is indigent, the court shall appoint counsel to assist him
or her, and, upon the person’s request, assist the person in obtaining an expert or
professional person to perform an examination or participate in the trial on the person’s
behalf.” (§ 6603, subd. (a).)

Significantly, subsequent to the passage of Proposition 83 in 2006, Welfare and Institutions
Code section 6603 was amended twice by the Legislature in 2012. (Stats.2012, ch. 440
(A.B. 1488) § 66, eff. Sept. 22, 2012, Stats.2012, ch. 790 (S.B. 760) § 1, eff. Sept. 29,
2012.) Additionally, Welfare and Institutions Code section 6602, which provides for the
assistance of counsel for the accused at the probable cause hearing, was also amended by
the Legislature in 2012. (Stats.2012, ch. 24 (A.B. 1470) § 141, eff. June 27, 2012.) Finally,
in 2012 the Legislature amended ten additional Welfare and Institutions Code sections
pertaining to the SVPA —i.c., sections 6600, 6600.5, 6601, 6601.3, 6602, 6602.5, 6604,
6605, 6606, and 6608. (Stats.2012, ch. 24 (A.B. 1470) eff. June 27, 2012.)

The enactment of A.B. 1488, A.B. 1470, and S.B. 760 in 2012 pertaining to the SVPA
result in a cost mandated by the state as defined by Government Code section 17514. The
entire text of the sections amended by legislation in 2012, including the portions not
amended, was reenacted by the Legislature pursuant to Article IV, section 9, of the
California Constitution. The remainder of the SVPA sections that were not expressly
included in the 2012 legislation are, nevertheless, necessary to implement the 2012
legislation under Government Code section 17556, subdivision (f), and therefore are
mandated by statute and thus reimbursable under California Constitution Article XIII B,
section 6. Therefore, Proposition 83 is no longer the statutory authority supporting the
SVPA; consequently the cost incurred by local agencies to comply with the 2012
legislatively enacted SVPA is a cost mandated by the state.
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(2) Misrepresentation, Unclean Hands, and Estoppel Bar the DOF’s Redetermination
Request

In a letter dated September 2, 2005, addressed to the Honorable Bill Lockyer, California
Attorney General, issued pursuant to Elections Code section 9005, authored by Elizabeth G.
Hill, Director of the Legislative Analyst’s Office (LAO) and Tom Campbell, Director of the
DOF, the authors stated no less than four times Proposition 83 would not affect state
reimbursement to counties:

“State SVP Program Net Costs. This measure is likely to result in an increase in state
operating costs in the tens of millions of dollars annually to (1) conduct preliminary
screenings of additional sex offenders referred to DMH by CDCR for an SVP commitment,
(2) complete full evaluations by psychiatrists or psychologists to ascertain the mental
condition of criminal offenders being further considered for an SVP commitment, (3)
provide court testimony in SVP commitment proceedings, and (4) reimburse counties for
their costs for participation in the SVP commitment process.” (/d., at p. 4, Emphasis
added.)

“Fiscal Impact on Local Governments. This measure would also likely have a significant,
though unknown, net fiscal impact on county governments. Specifically, the provisions of
this measure related to increased criminal penalties and GPS monitoring of sex offenders
could result in additional savings and costs for counties. The provisions related to the SVP
program could also result in county savings and costs, with these costs subsequently being
reimbursed by the state.” (/d., at p. 5, Emphasis added.)

“SVP Program. The provisions of this measure related to the SVP program could increase
county costs. The additional SVP commitment petitions that are likely to result from this
measure would increase costs for district attorneys and public defenders to handle these
civil cases. Also, county jail operating costs would increase to the extent that offenders who
have court decisions pending on their SVP cases were held in local jail facilities instead of
state mental hospitals. Counties would be reimbursed in full for all of these costs after
they had filed and processed claims with the state. (/d., at pp. 5-6, Emphasis added.)

“SUMMARY OF FISCAL EFFECT. .. []] Unknown but potentially significant net
operating costs or savings to counties for jail, probation supervision, district attorneys, and
public defenders. The portion of costs related to changes in the Sexual Violent
Predators program would be reimbursed by the state. (/d., at p. 6, Emphasis added.)

Given the DOF’s stated position that the passage of Proposition 83 would not affect state
reimbursement to counties, the DOF has “unclean hands” and should be estopped from
currently asserting the Sexually Violent Predator mandate (CSM-4509) is no longer a cost
mandated by the state.
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The resulting financial analysis of Proposition 83 included in the voter materials for
Proposition 83 was misleading. The LAO financial analysis failed to discuss any potential
financial impact on mandates and resulting added costs to the counties. Specifically, the
Analysis stated that the “fiscal effects” on “State and Local Governments” were only that
“[t]here could be other savings to the extent that offenders imprisoned for longer periods
require fewer government services, or commit fewer crimes that result in victim related
government costs. Alternatively, there could be an offsetting loss of revenue to the extent
that offenders serving longer prison terms would have become taxpaying citizens under
current law. The extent and magnitude of these impacts is unknown.” (Voter Information
Guide, Gen. Elect. Nov. 7, 2006).)

Not only was the electorate misled by the foregoing analysis and the September 2, 2003,
letter, so were local government officials. Had local government officials not been lulled
into a false sense of security, it is reasonably probable they would have publically opposed
Proposition 83 given the financial ramifications due to the loss of mandate monies now
proposed by the DOF. It is also reasonably probable that the electorate would have rejected
Proposition 83 due to the same concerns. Furthermore, the probability of defeat would have
increased had the electorate been accurately apprised of what law they were voting to
replace —i.e., S.B. 1128 and not the language included in the ballot proposition, as
discussed in the next section.

(3) Proposition 83 did not effectuate a “Subsequent Change in the Law” as Contemplated
by Government Code Section 17570

The DOF’s obscuration of Proposition 83 continues in its January 15, 2013 request for a
redetermination of the SVP Mandate (CSM-4509). The request is misleading because the
statutory language quoted from the SVPA by the DOF’s January 15, 2013, request, as well
as that include in the actual proposition, was not the statutory language in effect at the time
Proposition 83 was passed on November 7, 2006.

On August 31, 2006, the Legislature amended the SVPA in anticipation of Proposition 83.
(Stats.2006, ch. 337 (S.B. 1128) § 62, eff. Sept. 20, 2006.) S.B. 1128 contained many of the
same or substantially similar amendments to the SVPA as did Proposition 83, for example,
providing for indeterminate commitments and expansion of the list of qualifying offenses.
Therefore, Proposition 83 does not constitute a “subsequent change in the law” as
contemplated by Government Code section 17570.

Had the electorate been informed of the true state of the law it is reasonably probably that
Proposition 83 would have failed especially given the potential loss of mandate monies that
would have to be absorbed on the local level. The only component relating to the SVPA
that Proposition 83 promoted to the electorate was the imposition of indeterminate
commitments, which was already the law under S.B. 1128.
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The “Findings and Declarations” in Section 2 of Proposition 83, subdivision (k), contains
the only statement specifically pertaining to the SVPA, states “[t]he People find and declare
each of the following:... (k) California is the only state, of the number of states that have
enacted laws allowing involuntary civil commitments for persons identified as sexually
violent predators, which does not provide for indeterminate commitments. California
automatically allows for a jury trial every two years irrespective of whether there is any
evidence to suggest or prove that the committed person is no longer a sexually violent
predator. As such, this act allows California to protect the civil rights of those persons
committed as a sexually violent predator while at the same time protect society and the
system from unnecessary or frivolous jury trial actions where there is no competent
evidence to suggest a change in the committed person.” (Voter Information Guide, Gen.
Elect. (Nov. 7, 2006).)

Apart from the conversion of commitments under the SVPA from two years to
indeterminate, Proposition 83’s Findings and Declarations readily demonstrate by its silence
that the remaining changes to the Act were merely considered to be secondary, technical,
and de minimis.

Significantly, Proposition 83 does not constitute a “subsequent change in the law” because
the intent, purpose, and focus of the SVPA —i.e., protection of society from individuals
convicted of sex offense and treatment — under the SVPA as originally enacted, S.B. 1128,
and Proposition 83 are consistent. (Cf. Hubbart v. Superior Court (1999) 19 Cal.4th 1138
and In re Lucas (2012) 53 Cal.4th 839.)

Additionally, Proposition 83 also docs not constitute a “subsequent change in the law”
because in 2006 the SVPA contained 22 sections. Of those 22 sections, Proposition 83 only
amended 7 of those sections. Thus, Proposition 83 left 15 sections intact, including Welfare
and Institutions Code sections 6602 and 6603 pertaining to the right to counsel and right to
obtain experts at the probable cause hearing and at trial. Of the 7 sections Proposition 83
amended, 5 sections were either identical or substantially similar to those enacted by S.B.
1128 —i.e., Welfare and Institutions Code sections 6601, 6604, 6604.1, 6605, and 6608.
The remaining 2 section Proposition 83 amended contained relatively insignificant or
technical changes.

Finally, Government Code 17570, subdivision (b), provides “[t]he commission may adopt a
new test claim decision to supersede a previously adopted test claim decision only upon a
showing that the state’s liability for that test claim decision. . . has been modified based on a
subsequent change in the law.” In fact, the “state’s liability” for local costs associated with
prosecuting cases filed under the SVPA has decreased. In its January 2010
Recommendations Report, the California Sex Offender Management Board found that while
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costs regarding the pre-filing intake process had significantly increased, the actual number
of cases prosecuted under the SVPA decreased, “[t]wo years and eight months into the
implementation of Proposition 83, the number of persons committed on average dropped
from approximately 4 per month, to 3 per month.” (Id., at p. 61.)

(4) Government Code section 17570 Is Unconstitutional

In California School Boards Ass’n v. State (2009) 171 Cal.App.4th 1183 (California School
Boards), the court struck down legislation (Stats.2005, ch. 72 (A.B. 138) §17b) directing the
CSM to redecide cases that were already final. It held “such direction exceeds the
Legislature’s power” and violates the California Constitution’s separation of powers
doctrine (Cal. Const., art. III, § 3). (Id., at p. 1189.) However, in dicta the court left open
the question whether or not “[o]ver time, any particular decision of the Commission may be
rendered obsolete by changes in the law and material circumstances that originally justified
the Commission's decision. While decisions of the Commission are not subject to collateral
attack, logic may dictate that they must be subject to some procedure for modification after
changes in the law or material circumstances. . . We conclude that we need not decide this
question.” (Id., at p. 1202.)

Subsequent to the decision in California School Boards, Government Code Section 17570
was enacted which permits “The commission may adopt a new test claim decision to
supersede a previously adopted test claim decision only upon a showing that the state's
liability for that test claim decision pursuant to subdivision (a) of Section 6 of Article XIII B
of the California Constitution has been modified based on a subsequent change in law.”
(Stats.2010, ch. 719 (S.B. 856) § 33, eff. Oct. 19, 2010.)

The DOF under the apparent authority of the 2010 amendment to Government Code Section
17570, has requested the CSM to redetermine the Sexually Violent Predator mandate
(CSM-4509). CPDA submits that the judicially untested Government Code Section 17570,
violates the California Constitution’s separation of power doctrine and the decision in
California School Boards. (Cal. Const., art. II1, § 3; California School Boards Ass’n v.
State, supra, 171 Cal.App.4th 1183.)

Lastly, the term “subsequent change in the law” as used in Government Code section 17570
is undefined. As a result, it is unconstitutionally vague and will result in arbitrary and
capricious application. For example, does “subsequent change in the law” merely
contemplate a change in punctuation, a changing of the law’s intent, or something in
between in order to trigger the redetermination of an existing mandate?
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Conclusion

Based on the forgoing analysis, CPDA respectfully requests the CSM to deny the DOF’s
January 15, 2013, request for a redetermination of the June 25, 1988, the CSM’s Statement
of Decisions for the Sexually Violent Predator mandate (CSM-4509).

sncerely,

-

ina B. Humphre

Rrgsident, CPDA
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September 2, 2005

Hon. Bill Lockyer

Attorney General

1300 I Street, 17" Floor
Sacramento, California 95814

Attention:  Ms. Tricia Knight
Initiative Coordinator

Dear Attorney General Lockyer:

Pursuant to Elections Code Section 9005, we have reviewed the proposed statutory
initiative cited as the “Sexual Predator Punishment and Control Act: Jessica’s Law”
(File No. SA2005RF0092).

PROPOSAL

The proposed initiative amends current law related to sex offenses. The measure
would (1) increase penalties for some sex offenses, (2) require certain sex offenders to
wear global positioning system (GPS) devices for life after release from prison, (3) limit
where registered sex offenders can live, and (4) make more offenders subject to
commitment to state mental hospitals as Sexually Violent Predators (SVPs). Each of
these changes is described in more detail below.

Increase Penalties for Sex Offenses. Current law defines sex-related crimes and
specifies the penalties for such offenses. This measure increases the penalties for
specified sex offenses. It does this in several ways. In some cases, it broadens the
definition of what constitutes certain sex offenses. In other cases, it increases existing
penalties for specified sex offenses. In addition, the measure prohibits probation in lieu
of prison for some sex offenses, eliminates the ability of some inmates convicted of
certain sex offenses to earn early release credits, and extends parole for specified sex
offenders. Each of these changes would result in longer prison and parole terms for the
affected offenders. This measure would also impose additional fees (through an
increase in an existing court-imposed fee and a new fee for parolees) for offenders who
are required to register as sex offenders.

Require GPS Devices. Current law requires certain convicted sex offenders to
register with local law enforcement officials. Under this measure, all individuals who
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have been convicted and sent to prison for the commission of, or an attempt to commit,
a felony sex offense that requires registration would be monitored by GPS devices for
life. The Department of Corrections and Rehabilitation (CDCR) would be authorized to
collect fees from affected sex offenders for the costs of GPS monitoring.

Limit Where Registered Sex Offenders May Live. Current law bars anyone convicted
of specified sex offenses against a child from residing within one-quarter mile of an
elementary or middle school while on parole. This measure would broaden this
prohibition to bar any person required to register as a sex offender from living within
2,000 feet (about four-tenths of a mile) of any school or park. In addition, the measure
authorizes local governments to further limit these residency restrictions.

Changes in SVP Laws. Under current law, an SVP is defined as “a person who has
been convicted of a sexually violent offense against two or more victims and who has a
diagnosed mental disorder that makes the person a danger to the health and safety of
others in that it is likely that he or she will engage in sexually violent behavior.” Certain
inmates who are completing their prison sentences are referred by CDCR to the
Department of Mental Health (DMH) for screening and psychiatric evaluation to
determine whether they meet the criteria for an SVP. Those offenders who meet the
criteria are referred to district attorneys, who determine whether to pursue their
commitment by the courts in a civil proceeding as an SVP. Offenders subject to SVP
proceedings are often represented by public defenders. While these court proceedings
are pending, an offender may be in prison. However, if his prison sentence has been
completed, he may be housed either in a county jail or in a state mental hospital.
Offenders designated as an SVP by the courts are committed to a state mental hospital
for up to two years. An offender can be recommitted by the courts in subsequent court
proceedings.

This measure would generally make more sex offenders eligible for an SVP
commitment by (1) reducing from two to one the number of prior victims of sexually
violent crimes needed to qualify as an offender for an SVP commitment, and (2) making
additional prior offenses, such as certain crimes committed by a person while a juvenile,
“countable” for purposes of an SVP commitment. Also, SVPs would receive an
indeterminate commitment to a state mental hospital from a court rather than the
renewable two-year commitment allowed for under existing law. In addition, the
measure would change the standard that courts would consider for release of SVPs
from a state mental hospital.

FISCAL EFFECT

This measure would have a number of significant fiscal effects on both state and
county governments. The major fiscal effects are discussed below.
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Fiscal Impact on the State

Net Prison Operating and Capital Outlay Costs. Several of this measure’s
provisions would likely result in a significant, though unknown, increase in prison
operating costs due to increased prison population. In particular, the measure’s
provisions that increase sentences for sex offenders would result in some sex offenders
being sentenced to and remaining in prison for longer periods, resulting in a greater
prison population over time. In addition, the provisions requiring some parolees and
other registered sex offenders to wear GPS devices could result in an increase in the
number of offenders who are identified as (1) violating the conditions of their parole
and therefore are returned to prison or (2) committing new crimes. An increase in
parolee revocations would also result in an increase in revocation hearing workload. In
addition, it is possible that in the longer term this measure could result in unknown, but
potentially significant, additional capital outlay costs to accommodate the increase in
the inmate population.

There could be some unknown, but potentially significant, offsetting savings in
prison and revocation hearing costs to the extent that the GPS requirement reduces the
likelihood that sex offenders commit new crimes or violations of parole that return
offenders to prison.

As noted above, this measure would likely result in significant costs and some
unknown, but potentially significant, savings. These savings are not likely to offset the
costs.

Net Parole and Monitoring Costs. The initiative’s provisions requiring GPS devices
for some registered sex offenders for life—including additional parole staff to track
offenders in the community—would likely result in an increase in state parole operating
costs in the several tens of millions of dollars annually within a few years. These costs
would grow to about $100 million annually after ten years, with costs continuing to
increase significantly in subsequent years. Because the measure does not specify
whether the state or local governments would be responsible for monitoring sex
offenders who have been discharged from state parole supervision, it is unclear the
degree to which local governments would bear some of these long-term costs.

Also, the state may incur initial unknown costs to relocate parolees who currently
would be in violation of the 2,000 foot restriction around schools and parks. The
initiative could also result in significant, though unknown, parole supervision costs for
increases in the parole population. These costs would occur to the extent that the
potential deterrent effect of GPS monitoring keeps more parolees under parole
supervision instead of being returned to prison for new crimes or violations of parole.
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On the other hand, the measure could result in reductions in the parole
population—and, therefore, parole supervision savings—to the extent that (1) the
longer prison sentences and changes to the SVP law result in fewer releases of sex
offenders to parole, and (2) the GPS requirement results in more parolees being
returned to prison for new crimes or violations of parole.

The measure would result in additional fee revenues that would partially offset the
monitoring costs. Specifically, the measure’s provisions that (1) allow the department to
collect fees from affected parolees and (2) require some of the increased court penalty
fees to go to the department could provide as much as a few million dollars annually,
depending in large part on offenders’ ability to pay these costs.

The net fiscal impact on parole operations is likely to be increased costs of several
tens of millions of dollars annually for the first few years, probably reaching at least
$100 million in about ten years, and increasing significantly thereafter.

State SVP Program Net Costs. This measure is likely to result in an increase in state
operating costs in the tens of millions of dollars annually to (1) conduct preliminary
screenings of additional sex offenders referred to DMH by CDCR for an SVP
commitment, (2) complete full evaluations by psychiatrists or psychologists to ascertain
the mental condition of criminal offenders being further considered for an SVP
commitment, (3) provide court testimony in SVP commitment proceedings, and
(4) reimburse counties for their costs for participation in the SVP commitment process.

This measure would result in increased commitments of SVPs to state mental
hospitals. Also, some additional offenders who had completed their prison sentences
would be held in state mental hospitals while the courts considered whether they
should receive an SVP commitment. The resulting net costs to the state for operating
these additional state mental hospital beds could eventually reach $100 million annually
after a few years and would continue to grow significantly thereafter. In addition, this
measure could result in one-time net capital outlay costs amounting to the low
hundreds of millions of dollars for the construction of additional state hospital beds for
SVPs.

All of these operating and capital outlay costs would be partly offset in the long
term, to the extent that the longer prison sentences required by this measure for certain
crimes eventually resulted in fewer SVP referrals and commitments to state mental
hospitals. These offsetting savings are unknown but are likely to be significant in the
long term. In addition, the state is likely to save on the costs of evaluations and court
testimony related to recommitments because of the provisions in this measure that
would impose indeterminate commitments for persons found to be SVPs. These state
savings would probably be more than $1 million annually.
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Taking both the costs and savings identified above into consideration, we believe
that the SVP-related provisions of this measure could result in a net increase in state
operating costs of at least $100 million after a few years. It is also likely to result in net
capital outlay costs within a few years in the low hundreds of millions of dollars.

Fiscal Impact on Court Operations. An increase in the number of DMH referrals to
county district attorneys would result in increased court costs related to the
commitment process. However, the measure would potentially result in court savings
by eliminating recommitment hearings, since it allows for indeterminate commitments
instead of the two-year recommitment process currently in place.

In addition, various provisions of this measure could increase or decrease court
workload to the extent that they affect the number of sex offenders who are tried for
new crimes. For example, the GPS requirements could result in more offenders being
caught and tried for new offenses, thereby increasing court workload. On the other
hand, to the extent that sex offenders are serving longer terms in prison and mental
hospitals because of this measure, those individuals would not be in the community
able to commit and be prosecuted for new crimes. Given the potential for these factors
to offset each other, the net fiscal impact of this measure on state court costs is
indeterminable.

Fiscal Impact on Local Governments

This measure would also likely have a significant, though unknown, net fiscal
impact on county governments. Specifically, the provisions of this measure related to
increased criminal penalties and GPS monitoring of sex offenders could result in
additional savings and costs for counties. The provisions related to the SVP program
could also result in county savings and costs, with these costs subsequently being
reimbursed by the state.

Changes to Criminal Penalties and Supervision. The provisions of this measure that
increase criminal penalties and require GPS monitoring of sex offenders could affect
county jail, probation, district attorney, and public defender costs. Several provisions of
this measure require stricter penalties for certain sex offenses, making it more likely that
some offenders will be housed in state prisons and mental hospitals who would
otherwise be in local jails or on probation under current law. To the extent that this
occurs, local governments would likely experience some criminal justice system
savings. The provisions regarding GPS tracking could affect local government
expenditures due primarily to more offenders being prosecuted for crimes, thereby
increasing costs.

SVP Program. The provisions of this measure related to the SVP program could
increase county costs. The additional SVP commitment petitions that are likely to result
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from this measure would increase costs for district attorneys and public defenders to
handle these civil cases. Also, county jail operating costs would increase to the extent
that offenders who have court decisions pending on their SVP cases were held in local
jail facilities instead of state mental hospitals. Counties would be reimbursed in full for
all of these costs after they had filed and processed claims with the state.

Finally, the provisions in this measure allowing for the indeterminate commitment
of SVPs instead of the current two-year recommitment process could reduce county
costs for SVP commitment proceedings and the claims that counties would file with the
state for reimbursement of such costs.

SUMMARY OF FISCAL EFFECT

This measure would have the following net fiscal effects:

e Unknown net costs to the state, within a few years, potentially in the low
hundreds of millions of dollars annually due primarily to increased state
prison, parole supervision, and mental health program costs. These costs
would grow significantly in the long term.

e Potential one-time state capital outlay costs, within a few years, in the low
hundreds of millions of dollars for construction of additional state mental
hospital and prison beds.

e Unknown but potentially significant net operating costs or savings to
counties for jail, probation supervision, district attorneys, and public
defenders. The portion of costs related to changes in the Sexual Violent
Predators program would be reimbursed by the state.

Sincerely,

Elizabeth G. Hill
Legislative Analyst

Tom Campbell
Director of Finance
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Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

RE: 12-4509-MR-01- Sexually Violent Predators (CSM 4509)
Dear Commissioners:

As the San Bernardino County District Attorney. I am responding to the California Department of
Finance request to adopt a new test claim, asking this commission to find that the state mandated
reimbursement for specified sexually violent predator (SVP) activities mandated by Welfare and
Institutions Code § 6601 through § 6604 are no longer state reimbursable activities.

I strongly disagree with the Department of Finance conclusion that the 2006 passage of Proposition 83
- Jessica’s Law - has ended the state’s obligation to reimburse pursuant to California Constitution
Article XIII B § 6. The application of Government Code § 17556(f) to Proposition 83 in order to
terminate state subvention of mandated sexually violent predators is legally incorrect.

With the enactment of Proposition 4 containing Article XIII B § 6, the electorate made a direct
statement to the legislative and exccutive branches of government that they could not force non-
discretionary programs on local government without paying for them. The intent was to require
reimbursement to local agencies for the costs involved in carrying out functions peculiar to
government. See County of Los Angeles v State of California (1987) 43 Cal. 3d 46, 56-57.

The Department of Finance contention that the mere recitation of any portion of a statute contained in
a proposition, brings it within the “expressly included in” language of Government Code § 17556(f)
regardless of whether the sections mandating local activity were amended or not, and whether or not
the intent of the initiative and purpose of the initiative was to eliminate the subvention requirements of
Article XHI B §6 by operation of Government Code § 17566(f), is not warranted. Such an
interpretation would make the application of the statute so overbroad and vague that no voter, local
official, or legal analyst could accurately predict whether state mandated subvention would cease to
cxist as they voted to pass any ballot initiative that referenced existing law.

303 West Third Street, Sixth Floor, San Bernardino, California 92415-0502 (909) 382-7664 * Fax (909) 382-7674
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Such overbreath and vagueness is constitutionally impermissible. This interpretation and effect would
also violate the constitutional governmental transparency provisions of Article 1 § 3(b)(1). This
interpretation of the statute would not only clearly be in conflict with the express language of the
California Constitution, “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of service. .~
(emphasis added) but, also, make it meaningless.

In California School Boards Assn. v. State of California (2009) 171 Cal.App.4™ 1183 the Court of
Appeal noted, that in the context of Open Meetings Act and Brown Act Reform test claims, and the
enactment of Proposition 59’s transparency in government provisions, the “reasonably within the
scope” language of former Government Code § 17556(f) would bring virtually any statute that has
anything to do with open government within the scope of Proposition 59. The Court of Appeal struck
out this language in former Government Code § 17556(f) as unconstitutionally overbroad.

The Department of Finance’s flawed interpretation of the “expressly included” language of
Government Code § 17556(f) fails to consider whether the ballot language intended to enact or change
the state reimbursement of mandated activities. This reading would give current Government Code §
17556(f) the same legal effect as the “expressly included” language in California School Boards Assn.
v. State of California which the court of appeal found overbroad and unconstitutional.

With the Department of Finance’s interpretation of Government Code § 17556(f), there could be no
mention of the Sexually Violent Predator Act, in whatever context, in whatever ballot measure, that
would not bring it within the reimbursement exclusions of section 17556(f). Such an interpretation “so
clearly contravenes the intent of the voters in passing Proposition 4” that it must be limited. see
California School Boards Assn. v. State of California (2009) 171 Cal App.4™ 1183,1215-1216. In
order to not violate these constitutional provisions, the interpretation of Government Code § 17556(f)
suggested by the Department of Finance must be denied.

In addition, the text of statutory changes in Proposition 83 contained no language that existing state
reimbursement for current locally mandated activities pursuant to the Sexually Violent Predator Act
would terminate with the passage of Proposition 83. Government Code § 17556(f) is not referenced at
all in the initiative. The textual changes to the Sexually Violent Predator Act were: procedural changes
to expand the class of felons eligible to be declared sexually violent predators, extension of the period
of commitment between hearings and changing the court procedures for hearings and trials. The
statutory changes in the initiative do not relieve the counties of their preexisting state mandated
activities.
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In the analysis submitted by the Department of Finance, there is no assertion that the voters intended
by these procedural changes to relieve the state of its constitutional requirement of subvention.
Significantly, the Department of Finance, in its application to adopt a new test claim, concedes in
section 5, page 2 that as to Mandated Activity 2, pertaining to the review of reports by the counties’
designated attorney, and Mandated Activity 3, pertaining to the preparation and filing of petitions, the
proposition made no change to the statutory language.

Activities 4, 5, and 6 addressed in the application deal with preparation and attendance of the district
attorney and defense counsel at various hearings. The Department of Finance application concludes
that these activities are no longer mandated because they are necessary to implement Proposition 83.
This argument is spurious; the mandated activities are legal representation by the district attorney and
defense counsel at whatever hearings arc required in Sexually Violent Predator Act cases. It is the
mandate to represent that was created in the original legislation and remains unchanged in Proposition
83. The names of the hearing or the intervals between hearings are procedural changes having nothing
to do with the termination of the mandated representation. The legal representation is necessary to
implement the original and continuing Sexually Violent Predator Act passed by the legislature, not to
specifically implement Proposition 83. Nothing in the language of the initiative addresses the specific
termination of state reimbursement for these activities. For similar reasons, the application to terminate
reimbursement for Activity 7, the retention of experts, investigators and professionals for trials and
hearings are not necessary to implement Proposition 83, but are necessary for competent legal
representation mandated by the SVP act.

In addition to the absence of language in Proposition 83 indicating that the SVP act activities would no
longer be reimbursable, examination of the ballot materials, arguments, and Department of Finance
fiscal analysis provided to the Attorney General for preparation of the distributed ballot materials
provide ample evidence that no termination of the state’s Article XIII B § 6 responsibility to reimburse
was intended.

In interpreting the intent of the voters, an examination of the ballot summary, arguments and analysis
presented to the electorate may be examined. see Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208, 245-246.

The ballot pamphlet summary of proposition reads:

“Increases penalties for violent and habitual sex offenders and child molesters.
Prohibits residence near schools and parks. Requires Global Positioning System
monitoring of registered sex offenders. Fiscal Impact: Net state operating costs
within ten years of up to a couple hundred million dollars
annually; potential one-time state construction costs up to several hundred
million dollars; unknown net fiscal impact on local governments” [emphasis
added] (The voter pamphlet is attached to the department of finance application).
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The Attorney General’s summary and the accompanying legislative analyst’s estimate make no
statement indicating the fiscal impact on local government would be to terminate the reimbursement
for SVP activities.

Clearly, absent an intent to deceive the voters, any indication that the SVP activities would no longer
be reimbursable and would constitute a large increase to local government would have necessarily
replaced the circulated ballot pamphlet language had that been the intended effect of Proposition 83.

The strongest evidence that Proposition 83 would not and did not eliminate the state mandate for
reimbursement is contained in a September 2, 2005 joint letter from Elizabeth Hill, the State
Legislative Analyst, and Tom Campbell, the Director of Finance, to Attorney General Bill Lockyer.

The letter, prepared pursuant to Elections Code § 9005 analyzes the fiscal impact of the proposed
Sexual Predator Punishment and Control Act: Jessica’s Law. (A copy of the letter retrieved from the
LAO online Proposition 83 materials is attached). The unequivocal conclusion of both officials is that
the costs of the SVP program would remain a reimbursable by the state. “The portion of costs related
to changes in the Sexual Violent Predators program would be reimbursed by the state.” Since official
duties are presumed to be correctly performed (Evidence Code § 664), the Director of Finance, the
Legislative Analyst and the Attorney General must have been aware of the interaction of Government
Code § 17556(f) on Proposition 83 and the state mandate in Article XIII B §6 in drawing their
conclusion that the SVP program would remain reimbursable. Strong weight should be given to this
conclusion, despite the Department of Finance’s now changed opinion.

For these reasons, the San Bernardino County District Attorney’s office, respectfully urges this
Commission on State Mandates to determine that the there is no valid legal basis to adopt the

application for a new test claim regarding sexually violent predator activity.

Sincerely,

MICHAEL A. RAMOS
District Attorney

Attachment
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Commission on
State Mandates

March 25, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

RE: Sexually Violent Predators Mandate Redetermination Request
Dear Ms. Halsey,

The County of San Bernardino opposes the California Department of Finance’s request to adopt a new test
claim to find that costs associated with the sexually violent predator (SVP) mandate (Welfare and Institutions
Code section 6001 through 6604) are no longer state reimbursable activities.

The County of San Bernardino disagrees with the Department of Finance’s conclusion that the 2006 passage
of Proposition 83—Jessica’s Law—ends the state’s obligation to reimburse local governments. The application
of Government Code Section 17556 (f) to Proposition 83 in order to terminate state reimbursement of
mandated sexually violent predators is legally incorrect. Under the California Constitution, Article 13 B, Section
6, the state shall provide a subvention of funds to reimburse local governments for the costs of a program or
increased level of service mandated by the Legislature or a state agency.

The Department of Finance’s flawed interpretation of the “expressly included” language of Government Code
Section 17556(f) fails to consider whether the ballot language intended to enact or change the state
reimbursement of mandated activities. This reading would give current Government Code Section 17556(f) the
same legal effect as the “expressly included” language in California School Boards Assn. v. State of California,
which the court of appeal found overbroad and unconstitutional.

Under Prop 83, textual changes to the Sexually Violent Predator Act include procedural changes to expand the
class of felons eligible to be declared sexually violent predators, extension of the period of commitment
between hearings, and changing the court procedures for hearings and trials. The statutory changes in the
initiative did not relieve counties of their preexisting state mandated activities per Welfare and Institutions Code
section 6001 through 6604.

For these reasons, the County of San Bernardino in partnership with our District Attorney respectfully urges the
Commission on State Mandates to determine there is no valid legal basis to adopt the application for a new test
claim regarding sexually violent predator activity. If you have any questions, please contact Josh Candelaria,
Director of Governmental and Legislative Affairs, at (909) 387-4281.

Board &f Supervisors Chair
Second District Supervisor
County of San Bernardino

The mission of the government of the County of San Bernardino is to satisfy its customers by providing service
that promotes the health, safety, well being, and quality of life of its residents according to the County Charter,
general laws, and the will of the people it serves.
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District Attorney Assistant District Attorney

March 26, 2013

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

RE: Opposition to 12-4509-MR-01 Sexually Violent Predators (CSM 4509)
Dear Commission Members:

This letter is to express the strong opposition of the Sacramento District Attorney’s Office and
the County of Sacramento to the request from California Department of Finance (DOF) to
conduct a new test claim to eliminate the mandate reimbursement for the activities required in
Welfare and Institutions Codes §§ 6601 to 6608 regarding the civil commitment of Sexually
Violent Predators (SVP).

A person can only be designated a sexually violent predator when he/she is a current inmate
housed at the Department of Corrections and Rehabilitation, who is then found by initial
screening to meet the definition of sexually violent predator by the CDCR Board of Prison
Terms. Then, after fully reviewing the matter, the Director of the Department of Hospitals must
state that the person has a mental illness and is a danger to the safety of the people of the state
without the treatment provided by the Department of State Hospitals. Only when the Director
makes this finding and recommendation can a civil commitment be processed at the local level.

The designation of a SVP thus begins with two California state agencies; it cannot begin in any
other manner. No one on the local level can initiate the process to certify an inmate as a SVP
mental patient. This was the law when passed by the legislature in 1996, and when amended by
SB 1128 on September 20, 2006. This legislative scheme remained unchanged when certain
sections of Welfare and Institutions Code §§ 6600 et seq. were part of the ballot language of
Proposition 83, commonly known as Jessica’s Law, passed by the voters in November

2006. The state has the duty and obligation to provide for the patients in its care, and to provide
legal representation to those patients and to its own agencies. When that duty is voluntarily
shifted to local government, California Constitution Article XIII B, § 6 provides that the state

P.O. Box 749 ¢ 901 G Street ® Sacramento, California 95812-0749
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must reimburse the local government for the cost of providing services for the State of
California. The Commission on State Mandates agreed to the application of these principles to
the SVP legislative scheme in their Statement of Decision No. CSM-4509 effective June 25,
1998.

The Department of Finance now requests the Commission adopt a new test claim by applying the
provisions of Government Code § 17570(a)(2) and (b), which require there to have been a
change in the law before a new test claim may be adopted. DOF’s request is flawed in two
respects. First, Government Code § 17570 requires an actual change in the law before the
procedure to adopt a new test claim can be utilized by the Commission on Mandates. The fact
that pre-existing law has simply been recited again, either in a statute re-enacted by the
legislature, or as part of a new ballot measure, which make other substantive changes in the law,
without having made any material change in the mandated activities, does not amount to a
change in the law for § 17570 purposes.

Government Code § 17556(f) does provide that the state need not reimburse local government
for activities mandated by a state initiative. In this situation, Proposition 83, or Jessica’s Law,
passed by the voters in November 2006, did include in its provisions some of the mandated
activity provisions at issue. However, the mandated activities at issue here were in place before
the initiative was enacted. The mandated activities have been in place since 1996, through at
least three versions of the law: the sections that were adopted in 1996, and were the subject of
CSM-4509; the provisions that remained in place when the legislature passed SB 1128,
chaptered as urgency legislation on September 20, 2006; and the sections that were readopted in
Proposition 83, by the voters, in November 2006. These three versions of the law are consistent
as to the mandated activities in Welfare and Institutions Code §§ 6601, 6602, 6603, 6604, 6605,
and 6608. Government Code § 17570 (a) (2) is clear that the definition of “Subsequent Change
in the Law” is a change in the law that requires a finding that an incurred cost... is not a cost
mandated by the state pursuant to § 17556. Thus, before Govt. Code § 17556 can be invoked
there must be a change in the law. Here, there has been no change in the applicable law.

Second, the legislature still retains a true choice in whether to have the duties imposed on local
government in the statute remain with local governments, or change the statutes so that the
mandated duties are performed at the state level, rather than requiring the local government to
bear the financial burden of housing and representing California mental patients, and
representing the interests of California state agencies. Proposition 83, § 33 provides that the
legislature has the authority to amend, by a statute passed by a roll call vote of two-thirds of each
house. The State of California does not need the local District Attorney or Public Defender to
represent its agencies and its patients in civil proceedings to implement the civil commitment
proceedings currently in place. The State’s Attorney General often represents the interests of
individual State Agencies, and the State Public Defender often represents the interests of State
inmates or patients in civil proceedings. The legislature chose to have these civil proceedings
handled by the local entities. It can remove that requirement from the local entities if it so
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chooses, and still fully implement the intent of the voters in Prop. 83 to contain sexual offenders
and protect the public. The fact that the legislature has always had the ability (both before and
after passage of Jessica’s Law) to use state attorneys to prosecute and defend SVP litigation
concerning inmates that the state have designated to be SVPs, rather than to have attorneys
employed by the individual counties handle these cases, means the Constitution still requires
those activities to be reimbursable. The subvention requirement is intended to prevent the state
from transferring the costs of government from itself to local agencies. (Citation omitted)
Reimbursement is required when the state "freely chooses to impose on local agencies any
peculiarly 'governmental' cost which they were not previously required to absorb." Hayes v.
Commission on State Mandates (1992) 11 Cal. App. 4™ 1564, 1578 (emphasis in original).

The financial burden placed on the local government to perform these services for the state
without reimbursement will create a hardship both now and in the future. The Department of
Finance current request would provide a windfall of over $20 million for the State of California
that was never intended by the voters. Nor was such a financial effect anticipated by the
Department of Finance and the Legislative Analyst’s Office when they advised the Attorney
General on the fiscal impact of Proposition 83. Clear evidence on this point can be found in the
September 2, 2005 letter previously submitted to the Commission by others in opposition to the
DOF application. The September 2, 2005 Department of Finance letter states with certainty that
counties would be fully reimbursed for all of these costs after they had filed and processed
claims with the state. The Attorney General did not inform the voters in the official fiscal
summary in Proposition 83 that local costs would increase over 20 million dollars as costs for
civil commitments of SVPs would no longer be reimbursed by the state. The voters relied on
the fiscal summary presented to them in passing this measure.

There has been no change in the law. Proposition 83 did not affect any change in the mandated
activities, and the fiscal analysis presented to voters at the time it was considered did not suggest
there would be a $20 million impact on local governments. I strongly urge that the Commission
reject the application for a new test claim for CSM-4509.

Sincerely,

N SCULLY
STRICT ATTORNEY

JS:gf
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JACKIE LACEY Commission on
LOS ANGELES COUNTY DISTRICT ATTORNEY State Mandates

18000 CLARA SHORTRIDGE FOLTZ CRIMINAL JUSTICE CENTER
210 WEST TEMPLE STREET LOS ANGELES, CA 90012-3210 (213) 974-3501

March 26, 2013

Ms. Heather Halsey, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300

Sacramento, CA 95814

Dear Ms. Halsey:

RE: Mandate Redetermination Request, 12-MR-01
Sexually Violent Predators (CSM-4509)
Welfare and Institutions Code Sections 6601 through 6608
Statutes 1995, Chapter 762; Statutes 1995, Chapter 763; Statutes 1006, Chapter 4
California Department of Finance, Requester

On behalf of the Los Angeles County District Attorney’s Office, I am writing to express
my strenuous opposition to the above-referenced request for a new test claim decision.

In 1998, consistent with the mandate set forth in article XIII B, section 6, of the
California Constitution,' the Commission on State Mandates (Commission) issued a
Statement of Decision in support of this county’s test claim for reimbursement regarding
Sexually Violent Predator (SVP) legislation.” The activities for which the county is being
reimbursed, the basis for the Commission’s Statement of Decision, and the need for
reimbursement from the State in order to comply with SVP laws have not changed since
the Statement of Decision was adopted.

The Department of Finance’s Request to Adopt a New Test Claim Decision (Request)
argues that the passage of Proposition 83 (Prop 83) resulted in a “subsequent change in
the law,” a precondition to the filing of a request for a new test claim decision pursuant to
Government Code section 17570 (Section 17570). However, the Request
mischaracterizes the substantive content of Prop 83 and its effect on then-existing Ms.

' cal Const, art. XIII B § 6. (“Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds to reimburse
that local government for the costs of the program or increased level of service....”)

? Statement of Decision Pursuant to Government Code Section 17500 et seq. (adopted on June 25, 1998)
(Statement of Decision).
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legislation. Prop 83 amended SVP laws in areas wholly unrelated to the enumerated
activities for which the Commission approved the county’s test claim for reimbursement,
rendering Section 17570 inapplicable. As such, the state has a continuing obligation to
reimburse the county for services related to the SVP laws that the state created.
Additionally, on both equitable and constitutional grounds, the state is precluded from
seeking a new test claim decision for the SVP mandate. The state is equitably estopped
from terminating subvention in that it explicitly advised the electorate that the state, not
the counties, would be responsible for the fiscal costs associated with the SVP-related
provisions of Prop 83 were it to pass. Finally, the state’s application of Section 17570 to
the presently-existing SVP mandate is patently unconstitutional.

No Subsequent Change in the Law

In 2006, the legislature passed Senate Bill 1128 (SB 1128), urgency legislation that went
into effect on September 20, 2006. Among other provisions, many of which redefined
and increased the consequences for various sex offenses, SB 1128 broadened existing
SVP laws. Specifically, SB 1128: added specified juvenile offenses and other crimes to
the definition of a “sexually violent offense”; provided that finding a person is an SVP
would toll his or her period of parole; and changed terms of commitment for SVPs from
renewable two year periods to indeterminate terms.’

Less than two months later, the electorate passed Prop 83, commonly known as “Jessica’s
Law.” Prop 83 simply reaffirmed many of the changes already effectuated by SB 1128,
redefining and increasing the consequences for enumerated sex offenses and expanding
existing SVP laws. Mirroring the changes already codified by SB 1128, Prop 83 added
various juvenile offenses to the definition of a “sexually violent offense” and changed
terms of commitment for SVPs from renewable two year periods to indeterminate terms.’
The only two significant changes Prop 83 made to post- SB 1128 SVP laws concern
standards for the release of SVPs from state mental hospitals® and the number of prior
victims of SVP offenses necessary to qualify an offender for a SVP commitment.®
Importantly, the added requirement that the Department of Health consider the interests
of an SVP and the community at the time of release, and an expansion of the category of

* http://www.leginfo.ca.gov/pub/05-06/bill/sen/sb_1101-1150/sb_1128_bill 20060920 _chaptered.pdf.

* http://voterguide.sos.ca.gov/past/2006/general/pdf/English.pdf.

* Welf. & Inst. Code, § 6605, subd. (b). The Department of Mental Health is now required, as part of its
annual review, to examine whether a person being held in a state hospital as an SVP still meets the
definition of an SVP, whether release is in the best interest of the person, and whether conditions could be
imposed at the time of release that would adequately affect the community.

8 Welf. & Inst. Code, § 6600, subd. (a)(I). The number of victims required to qualify an offender for an
SVP commitment was reduced from two to one.
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those who would be eligible for an SVP commitment, did not affect the foundational
operation of SVP laws. The procedures in place at the county level for the evaluation,
prosecution, and processing of sexually violent offenders — and, importantly, the
specified activities for which the state has acknowledged its obligation to reimburse Los
Angeles County — did not change.

The Request submitted by the Department of Finance sweepingly argues that “[t]he
enactment of Prop 83 constituted a ‘subsequent change in law’ . . . because all of the
Welfare and Institutions Code sections of the SVP mandate are either expressly included
in Prop 83 or are necessary to implement Prop 83.” 7 It further suggests that “[bJecause
voters approved all of the text in Prop 83, including divisions not amended, the sections
that formed the SVP mandate are no longer reimbursable . . . A

This argument is profoundly misleading. The changes actually proposed by Prop 83 were
few and narrow, particularly in light of revisions to SVP laws that had recently been
codified by SB 1128. The Secretary of State’s practice of giving textual context to a
ballot proposal by including unaffected statutory provisions is a benign protocol intended
to fully inform the electorate. Affirmation of existing law most certainly does not give
rise to the change in law contemplated by Section 17570. ?

The Department of Finance’s secondary argument that the fundamental SVP-related
services recognized by the Commission serve to facilitate the implementation of the
statutory revisions effected by Prop 83 grossly mischaracterizes the body of statutes that
govern SVP commitment procedures. As the only SVP-related changes made by Prop 83
concern the two provisions discussed above, the SVP laws unaffected by Prop 83 cannot
fairly or accurately be described as existing for purposes of implementation.

Statement of Decision by Commission on State Mandates

On June 25, 1998, the Commission adopted the Statement of Decision for the SVP
mandate and approved reimbursement to Los Angeles County for specified activities.

7 Request, at p. 2. In making this argument, the Department of Finance is relying on a statute that

provides that the state is not obligated to reimburse a local government for duties that are “necessary to
implement, or are expressly included in, a ballot measure approved by the voters in a statewide or local
election.” Govt. Code, § 17556, subd. (f). See California School Boards Assn. v. State of California (2009)
171 Cal.App.4th 1183, 1207 (observing that the California Constitution requires reimbursement for
gnandates imposed by the legislature, but not by ballot measures).

Id
? http://voterguide.sos.ca.gov/past/2006/general/pdf/English.pdf, at p. 127-138.
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The Commission found that “the test claim legislation imposes a new program upon
counties since the procedures to commit the sexually violent predator are civil, rather
than criminal, and is not within the county’s preexisting duty to prosecute crime . . . . If
the state had not created this program, inmates would be released following completion
of their prison term, counties would not be compelled to initiate these proceedings and
services f{oom defense counsel and experts would not have to be provided to indigent
inmates.”

In its Statement of Decision, the Commission approved the test claim for reimbursement
for the following activities, each of which is substantively and procedurally identical to
SVP services that continue to be provided through the present day. As will be explained,
the Department of Finance’s analysis of each of the mandated activities, and the alleged
effect Prop 83 had on the respective activities, is simply untenable.

Activity 1: Designation by the County Board of Supervisors of the appropriate District
Attorney or County Counsel who will be responsible for the sexually violent predator
civil commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

The Request concedes that Prop 83 did not affect this activity, but argues that the
pertinent code section was “reenacted” by the voters and, therefore, this is no longer a
reimbursable activity.

The inclusion, within the text of an initiative, of language that is unaffected by proposed
revisions to the law does not constitute a change in the law. As Section 17570 is
inapplicable, this mandated activity may not be the subject of a new test claim decision.
Under article XIII B, § 6, of the California Constitution, this activity remains
reimbursable.

Activity 2: Initial review of reports by the county’s designated counsel to determine if
the county concurs with the state’s recommendation. (Welf. & Inst. Code, § 6601, subd.

).)

The Request concedes that Prop 83 did not affect this activity, but argues that the
pertinent code section was “reenacted” by the voters and, therefore, this is no longer a
reimbursable activity.

' Statement of Decision, at p. 1.

173



Ms. Heather Halsey, Executive Director
Page Five
March 26, 2013

The inclusion, within the text of an initiative, of language that is unaffected by proposed
revisions to the law does not constitute a change in the law. As Section 17570 is
inapplicable, this mandated activity may not be the subject of a new test claim decision.
Under article XIII B, § 6, of the California Constitution, this activity remains
reimbursable.

Activity 3: Preparation and filing of the petition for commitment by the county’s
designated counsel. (Welf. & Inst. Code, § 6601, subd. (j).)

The Request concedes that Prop 83 did not affect this activity, but argues that the
pertinent code section was “reenacted” by the voters and, therefore, this is no longer a
reimbursable activity.

The inclusion, within the text of an initiative, of language that is unaffected by proposed
revisions to the law does not constitute a change in the law. As Section 17570 is
inapplicable, this mandated activity may not be the subject of a new test claim decision.
Under article XIII B, § 6, of the California Constitution, this activity remains
reimbursable.

Activity 4: Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602, subd. (i).)

The Request argues that this activity, which pertains exclusively to the need for counsel
at probable cause hearings (Welf. & Inst. Code, § 6602), is no longer reimbursable
because Prop 83 amended a code section (Welf. & Inst. Code, § 6604) that changed
commitment terms from renewable two year periods to indeterminate terms. The
Request contends that preparation and attendance by a prosecutor and a defense attorney
at a probable cause hearing was thus converted from being a reimbursable activity to an
activity “necessary to implement” lengthier commitment terms.

An activity may not fairly be recharacterized as “necessary to implement” another
activity simply because an antecedent activity may have been affected by a change in the
law. This argument also fails in that there was no change in the law. The statutory
revision proposed in Prop 83 involving the length of an SVP’s commitment (Welf. & Ms.
Inst. Code, § 6604) had already been made by SB 1128 when Prop 83 passed. Prop 83’s
mere reaffirmation of legislative action does not constitute a change in the law. As
Section 17570 is inapplicable, this mandated activity may not be the subject of a new test
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claim decision. Under article XIII B, § 6, of the California Constitution, this activity
remains reimbursable.

Activity 5: Preparation and attendance by the county’s designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, § 6603, 6604.)

The Request argues that providing constitutional rights to SVPs is a necessary component
to the implementation of Prop 83 and therefore not reimbursable. Alternatively, the
Request notes that portions of the cited section (Welf. & Inst. Code, § 6604) were
reaffirmed by Prop 83.

This activity concerns the need for prepared counsel to participate in an SVP’s trial and is
analogous to the Commission’s recognition of the mandate to reimburse services
provided at probable cause hearings, identified in Activity 4. A reimbursable activity
does not cease to be a reimbursable activity because it happens to have constitutional
implications. Indeed, the Commission recognized in its Statement of Decision that “what
sets the 6th and 14th Amendments in motion and causes the public defender to safeguard
the rights of the indigent defendant, is the state’s enactment of the sexually violent
predator legislation.”""

Also, Prop 83 did not result in any pertinent changes in the law. The amendment
proposed in Prop 83 involving the length of an SVP’s commitment (Welf. & Inst. Code, §
6604) had already been made by SB 1128 when Prop 83 passed. Prop 83°s mere
reaffirmation of legislative action does not constitute a change in the law. As Section
17570 is inapplicable, this mandated activity may not be the subject of a new test claim
decision. Under article XIII B, § 6, of the California Constitution, this activity remains
reimbursable.

Activity 6: Preparation and attendance by the county’s designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually violent
predator. (Welf- & Inst. Code, § 6605, subds. (b) through (d) and Welf. & Inst. Code, §
6608, subds. (a) through (d).)

The Request argues that the rights of a committed SVP were affected by Prop 83’s
restatement of an existing code section (Welf. & Inst. Code, § 6605(d)) that involved
constitutional protections. The Request also notes that another section (Welf. & Inst.

' Statement of Decision, at p. L
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Code, § 6608) was similarly “amended and reenacted” by Prop 83. For each reason, the
Request maintains, the activity is no longer reimbursable.

Prop 83 did not affect the need for the prosecution and appointed defense counsel to
prepare for and attend hearings regarding the condition of an SVP. And again, a
reimbursable activity does not cease to be a reimbursable activity because it happens to
have constitutional implications. Finally, the inclusion, within the text of an initiative, of
language that is unaffected by proposed revisions to the law does not constitute a change
in the law. As Section 17570 is inapplicable, this mandated activity may not be the
subject of a new test claim decision. Under article XIII B, § 6, of the California
Constitution, this activity remains reimbursable.

Activity 7: Retention of necessary experts, investigators, and professionals for
preparation for trial and subsequent hearings regarding the condition of the sexually
violent predator. (Welf. & Inst. Code, § 6603, 6604.)

The Request argues that providing constitutional rights to SVPs is inherently a necessary
component to the implementation of Prop 83 and is thus not reimbursable. The Request
also insists that this activity, which pertains exclusively to trials and subsequent hearings
(Welf. & Inst. Code, § 6602), is no longer reimbursable because Prop 83 amended a code
section (Welf. & Inst. Code, § 6604) that changed commitment terms from renewable
two year periods to indeterminate terms.

The need for the county to provide constitutional protections was the basis of the
Commission’s 1998 finding that state reimbursement was necessary and appropriate. As
noted by the Commission, “case law is clear that where there is a right to representation
by counsel, necessary ancillary services, such as experts and investigative services, are
within the scope of that right.”'?> The Commission continued: “[L]Jocal agencies would
not be compelled to provide defense and ancillary services to indigent persons accused of
being a sexually violent offender following completion of their prison term if the new
program had not been created by the state.”"?

2 Statement of Decision, at p. 11 (citing Mason v. State of Arizona (9" Cir. 1974) 504 F.2d 1345; People v.
Worthy (1980) 109 Cal.App.3d 514).
" Id. (emphasis in original).
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Also, a mandated service may not fairly be recharacterized as “necessary to implement”
another activity simply because an antecedent activity may have been affected by a
change in the law. And, as previously stated, the amendment proposed in Prop 83
involving the length of an SVP’s commitment (Welf. & Inst. Code, § 6604) had already
been made by SB 1128 when Prop 83 passed. Prop 83’s mere reaffirmation of legislative
action does not constitute a change in the law. As Section 17570 is inapplicable, this
mandated activity may not be the subject of a new test claim decision. Under article XIII
B, § 6, of the California Constitution, this activity remains reimbursable.

Activity 8: Transportation and housing for each potential sexually violent predator at a
secured facility while the individual awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602.)

The Department of Finance did not submit an argument challenging the appropriateness
of continued subvention with respect to this SVP-related activity.

Equitable Estoppel

On September 2, 2005, the Legislative Analyst’s Office (LAO), in association with the
Department of Finance, sent California Attorney General Bill Lockyer a fiscal analysis of
the initiative eventually known as Prop 83.'* Attorney General Lockyer relied on the
contents of that statement in composing and generating a title and summary analysis that
was required to be prominently featured on each page of every petition on which
signatories in support of the initiative signed their names. 15 Presumably, the LAO’s
fiscal analysis of the initiative informed those whose signatures were necessary to place
Prop 83 on the 2006 statewide ballot that counties would be reimbursed in full for all of
these costs after they had filed and processed claims with the state.'® The portion of the

" http://ccoso.org/L AOjessica.doc (Sept. 2, 2005). At the time, the initiative was entitled, “Sexual Predator
Punishment and Control Act: Jessica’s Law.”

1% Each section of the petition must contain the Attorney General’s title and summary and the full text of
the initiative measure. (Elec. Code, § 9012.) The Attorney General’s title and summary must be in at least
12-point Roman boldface type and the full text of the initiative measure shall be in at least 8-point type.
Each page on which signatures are to appear must contain a copy of the Attorney General’s title and
summary and the unique numeric identifier provided by the Attorney General. (Elec. Code, §§ 9008, 9009,
9012.)

'® http://ccoso.org/LAQjessica.doc at pp. 4-6. In pertinent part, and with emphasis added, the analysis read
as follows:
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letter that advised the Attorney General of the measure’s net fiscal effects expressly
indicated: “The portion of costs related to changes in the Sexual Violent Predators
program would be reimbursed by the state.”!’

When Prop 83 qualified for the November 2006 general election ballot, the state again
assured the electorate that the state would absorb any additional fiscal costs associated
with the SVP laws were the initiative to pass. The Secretary of State'® and the
Legislative Analyst, each of whom was credited with the preparation of the widely-
disseminated 2006 Voter Information Guide, advised potential voters that increasing the
number of sex offenders eligible for SVP commitments would result in substantially
increased costs to the state."”

State SVP Program Net Costs. This measure is likely to result in an increase in state operating costs in the
tens of million dollars annually to (1) conduct preliminary screenings of additional sex offenders referred to
DMH by CDCR for an SVP commitment, (2) complete full evaluations by psychiatrists or psychologists to
ascertain the mental condition of criminal offenders being further considered for an SVP commitment, (3)
provide court testimony in SVP commitment proceedings, and (4) reimburse counties for their costs for
participation in the SVP commitment process.

SVP Program. The provisions of this measure related to the SVP program could increase county costs. The
additional SVP commitment petitions that are likely to result from this measure would increase costs for
district attorneys and public defenders to handle these civil cases. Also, county jail operating costs would
increase to the extent that offenders who have court decisions pending on their SVP cases were held in
local jail facilities instead of state mental hospitals. Counties would be reimbursed in full for all of these
costs after they had filed and processed claims with the state.

Finally, the provisions in this measure allowing for the indeterminate commitment of SVPs instead of the
current two-year recommitment process could reduce county costs for SVP commitment proceedings and
the claims that counties would file with the state for reimbursement of such costs. . . .

(continued)
This measure would have the following net fiscal effects:

Unknown net costs to the state, within a few years, potentially in the low hundreds of millions of
dollars annually due primarily to increased state prison, parole supervision, and mental health
program costs. These costs would grow significantly in the long term.

Unknown but potentially significant net operating costs or savings to counties for jail, probation
supervision, district attorneys, and public defenders. The portion of costs related to changes in the
Sexual Violent Predators program would be reimbursed by the state.

"7 1d. at 6.

'8 On the cover of the Voter Information Guide, Secretary of State Bruce McPherson signed a Certificate of
Correctness, affirming that “this guide has been correctly prepared in accordance with the law.”
http://voterguide.sos.ca.gov/past/2006/general/pdf/English.pdf, at p. 1.

' In pertinent part, the Legislative Analyst wrote:
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California courts have long held that voters are presumed to carefully review published
materials that concern the initiatives on which they vote, including measures that are
more complex. In 1990, the California Supreme Court found:

In order to further the fundamental right of the electorate to enact legislation
through the initiative process, this court must on occasion indulge in a presumption
that the voters thoroughly study and understand the content of complex initiative
measures. . . . Relying on this presumption we attempt to ascertain and implement
the purposes of the measure.’

Quoting the California Supreme Court, another appellate court more recently intimated
that Voter Information Guides are to be regarded as persuasive when a ballot measure is
not clear as to a particular issue: ‘“Where there is ambiguity in the language of the
measure, ‘[b]allot summaries and arguments may be considered when determining the
voters’ intent and understanding of a ballot measure.' »2l

As the electorate is presumed to have relied upon the state’s broadly publicized
assurances regarding the state’s assumption of the fiscal costs associated with Prop 83
were it to pass, the state is foreclosed from using Prop 83 as the basis of its invocation of
Section 17570 and request for a new test claim decision.

Section 17570 is Unconstitutional

Section 17570 is unconstitutional as a violation of the separation of powers doctrine. In
2009, the case of California School Boards Association v. State of California determined

State SVP Program Costs. By making more sex offenders eligible for SVP commitments, this
measure would result in increased state costs generally in the following categories:

Referral and Commitment Costs. These costs are mainly associated with screening sex offenders
referred by CDCR to DMH to determine if they merit a full evaluation, performing such
evaluations, and providing expert testimony at court commitment hearings. This measure would
increase these srate costs probably by the low tens of millions of dollars annually. These costs
would begin to occur in the initial ear of implementation.

State Hospital Costs. State costs to staff, maintain, and operate the mental hospitals could reach
$100 million annually within a decade and would continue to grow significantly thereafter.

http://voterguide.sos.ca.gov/past/2006/general/pdf/English.pdf, at p. 45 (emphasis added).

2 Taxpayers to Limit Campaign Spending v. Fair Pol. Practices Commission (1990) 51 Cal.3d 744, 768.
2! Sutter's Place Inc. v. Superior Court (2008) 161 Cal. App.4th 1370, 1381-1382, quoting Professional
Engineers in California Government v. Kempton (2007) 40 Cal.4th 1016, 1037.
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that the legislature could neither direct nor request that the Commission reconsider a
previous test claim decision.”? The Commission was a quasi-judicial decision-maker, the
court found, working independently of the legislature; for the legislature to direct or
request the Commission to reconsider its prior ruling was a violation of the separation of
powers doctrine.?

In an apparent attempt to circumvent this holding, the next year, the legislature passed
Section 17570, which codified that which remains constitutionally impermissible.

Section 17570 provides that a request that the Commission adopt a new test claim
decision may be filed by any of various enumerated government entities, including those
within the executive branch of government: the Department of Finance, the Controller,
or “any other affected state agency.”* Yet, if the separation of powers doctrine precludes
the legislature from petitioning the Commission to reconsider an earlier decision, as was
established in the California School Boards Association case, the prohibition applies also
to the executive branch.

Additionally, Section 17570 is unconstitutional as an infringement of article XIII B,
section 6, of the California Constitution, which was designed “to preclude the state from
shifting financial responsibility for carrying out governmental functions to local agencies,
which are ‘ill equipped’ to assume increased financial responsibilities because of the
taxing and spending limitations that articles XIII A and XIII B impose.”® Section 17570
provides a procedure for a new test claim where there is a “subsequent change in the
law,” which is all-inclusively defined to require a “finding that an incurred cost is a cost
mandated by the state . . . or is not a cost mandated by the state . . . .”*

* California School Boards Assn. v. State of California, supra, 171 Cal.App.4th at p. 1199. The
legislature's direction to the Commission to reconsider or 