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Executive Summary

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to set aside or recbﬁsidér prior Commission decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article III, section 3 of the California Constitttion. The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (/d. at p. 1218)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a-
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission
as follows:



THEREFORE, you are commanded to:

1. Set aside as null and void the order adopted on September 27, 2005 setting aside
the Statement of Decision in Proceeding CSM-4257 (Open Meeting Act), the
Statement of Decision in Proceeding CSM-4469 (Brown Act Reform) and the
consolidated parameters and guidelines pertaining to Proceeding CSM-4257 and
CSM-4469, in their entirety, and you are further directed to reinstate the prev10us
determinations of the Commission in those proceedings.

2. . Setaside as null and void the Statements of Decisions on Reconsideration adopted
in Proceeding 97-TC-21 (School Accountability Report Cards), on July 28,2005
and January 26, 2006, in their entirety, and the order to set aside the parameters
and guidelines as a result of the July 28, 2005 and January 26, 2006, decisions,
and you are further directed to reinstate the prev1o us determmatlons of the
Commission in those proceedings.

3. Set aside as null and void the Statement of Decision on Reconsideration_adopted
on May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and
CSM-4485 (Mandate Reimbursement Process) in their entirety, including any
modifications made to parameters and guidelines as a result of the May 25, 2006
decision, and you are further directed to reinstate the previous determinations of
the Commission-in these proceedings.

4. Set aside as null and void the Statement of Decision adopted October 4, 2006 in
Proceeding 05-TC-05 (Mana’az‘e Reimbursement Process II) in its entirety; you are
further directed to hold new proceedings in that matter which are consistent with
the ruling of this court, and which do not take into consideration any legislative
determinations which refer-to duties imposed which are “reasonably within the
scope of ... a ballot measure” contained in Government Code section 17556,
subdivision (f), as amended by section 7, Statutes 2005, chapter 72 (AB 138).

‘The proposed orders and draft staff analysis were issued for comment on
August 17, 2009. No comments were 1ece1ved Therefore, this item is placed on the
Commission’s consent calendar.

Conclusion and Recommendation

Accordingly, pursuant to the court’s judgment and writ, staff recommends that the
Commission adopt the following orders: -

1. Open Meetings Act/Brown Act Reform — Proposed Order to

a) Set aside the order setting aside the Statement of Decision i in Open
Meetings Act (CSM 425 7) - Attachment A

b) Set aside the order setting aside the Statement of Decision in Brown Act
Reform (CSM 4469) — Attachment B

c) Set aside the order setting aside the consolidated parameters and
guidelines in Open Meetings Act and Brown Act Reform (04-PGA-33) —
Attachment C



d) Reinstate the Statement of Decision in Open Meetings Act (CSM 4257)
adopted on March 23, 1988 — Attachment D

e) Reinstate the Statement of Decision in Brown Act Reform (CSM 4469)
adopted on June 28, 2001 — Attachment E

f) Reinstate the consolidated parameters and guidelines in Open Meetings
Act and Brown Act Reform (04-PGA-33) adopted April 25,2002 —
Attachment F

2. School Accountability Report Cards — Proposed Order to

a) Setaside Statements of Decision on Reconsideration (O4-RL—9721-1 1,
05-RL-9721-03) adopted on July 28, 2005 and January 26, 2006 —
Attachment G

b) Set aside order adopted January 26, 2006, to set aside parameters and
guidelines (04-R1-9721-11, 05-RL-9721-03) — Attachment H

c) Reinstate the Statement of Decision (97-TC-21) adopted on
April 23, 1998 — Attachment 1

d) Reinstate the parameters and guidelines (97-TC-21) adopted on
August 20, 1998 Attachment J

3. Mandate Reimbur sement Process — Proposed Order to

a) Set aside Statement of Decision on Reconsideration (05-RL-4204- 02)
adopted on May 25, 2006 — Attachment K

b) Set aside amended parameters and guidelines (05-R1.-4204-02) adopted on
July 28,2006 — Attachment L.

c) Reinstate the Statement of Decision (CSM 4204 & 4485) adopted on
April 24, 1986 — Attachment M

d) Reinstate the amended parameters and guidelines (CSM 4204 & 4485),
adopted on September 27, 2005 — Attachment N

4. Mandate Reimbursement Process II — Proposed Order to

a) Setaside Statement of Decision (05-TC-05) adopted on October 4, 2006 —
Attachment O

Staff further recommends that the Commission authorize staff to make any technical,
non-substantive changes before the orders are issued.
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Deborah B. Caplan [SBN 196606]
N. Eugene Hill [SBN 032516]
OLSON HAGEL & FISHBURN LLP

1555 Capitol Mall, Suite 1425

Sacramento, CA 95814
Telephone: (916) 442-2952
Facsimile: (916) 442-1280

Attorneys for Petitioners/Plaintiffs

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

CALIFORNIA SCHOOL BOARDS
ASSOCIATION, EDUCATION LEGAL
ATLIANCE; COUNTY OF FRESNO; CITY OF
NEWPORT BEACH; SWEETWATER UNION
HIGH SCHOOL DISTRICT; and COUNTY OF
LOS ANGELES,

Petitioner/Plaintiffs,

STATE OF CALIFORNIA; COMMISSION ON

STATE MANDATES; STEVE WESTLY, in his

official capacity as Controller of the State of
California; and DOES 1-5,

Reépbndent/Defendants.‘

DEPARTMENT OF FINANCE, Intervenor.

CASE NO.: 06 CS 01335

NOTICE OF ENTRY OF JUDGMENT

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

NOTICE IS HEREBY GIVEN that on Jﬁly 13, 2009, the court entered judgment in the above-

captioned matter, granting in part and denying in part the petition for writ of mandate and entering final

injunctive and déclaratory relief. A true and correct copy of the judgment is attached hereto.

NOTICE OF ENFRY OF JUDGMENT
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Dated: July 21,2009

Respectfully submitted,
OLSON HAGEL & FISHBURN LLP

Deborah B. Caplan
N. Eugene Hill

By: WNJ -Vg / /Lﬂi’/t_,_

DEBORAH B. CAPLAN
Attorneys for Penuoncr/Plamt'iffs
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Deborah B, Caplan [SBN 196606]
N. Eugene Hill [SBN 032516]

Richard C. Miadich [SBN 224873] FILED
Stephen A, Valizan [SBN 2608617
OLSON HAGEL & FISHBURN LLP
555 Capitol Mall, Suite, 1425 UL T3 2000 ENTD
Sacramento, CA 95814 ' , : ~S o
Telephone: (916) 442-2052 AN
Facsimile: (916) 442-1280 Dty Gk
Attorneys for Petitioners/Plaintiffs
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
| COUNTY OF SACRAMENTO
C
CALIFORNIA SCHOOL BOARDS CASE NO.: 06 CS 01335

ASSOCIATION, EDUCATION LEGAL

| ALLIANCE; COUNTY OF FRESNO; CITY OF | .

y propuned] :
NEWPORT BEACH; SWEETWATER UNION | [UDGMENT OF SUPERIOR COURT

g la ol
HIGK. %%;E%%é,DISTFJCL, and COUNTY OF | 50r T OWING APPEAL

Petitionet/Plaintiffs, (CCP § 526, 1060 & 1094.5)

v r
DEPT.: 31

STATE OF CALIFORNIA; COMMISSION ON  |FUDGE:  Michael P. Kenny
STATE MANDATES; JOHN CHIANG, in his
official capacity as Controller of the State of
California; and DOES 1-5,

Respondent/Defendants,

DEPARTMENT OF Fl;N ANCE, Intervenor,

This matter came before this Court on remand after an appeal and cross appeal of this Court’s
judgment in the above named matter issued on April 20, 2007. The Court of Appeal, Third District
{ssued its opinion related thereto on March 9, 2009, affirming in part and reversing in part, and ordering

the modification of this Court's aforementioned judgment and writ of mandate, The Court therefore

[proposed] JUDGMENT OF SUPERIOR COURT FOLLOWING APPEAL
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vacates the judgment entered on April 20, 2007 and issues a new judgment and writ of mandate in
accordance the remand issued by the Court of Appeal as follows. .

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that:

| 1. It is necessary and proper under the facts of this case for the Court to declare the rights
and duties of Pétitioner?s/Plaintiffs California School Boards Association, Education Legal Alliance,
County of Fresno,‘City of Newport Beach, Sweetwater Union High School District and County of Los
Angeles and Responderflts State of California, Commission on State Mandates_and John Chiang, in his
official capacity as Cor{‘troller of the State of California, and Intervenor Depaftmcnt of Finance
concerning the applicat‘ion to each of them of article I, section 9, article ITI, section 3, article IV, section
16, and article XIII B section-6 of the California Constitution, subdivision (f) of section 17756 of the
Government Code, sect:ions 7,11, 12,13, 14, 16 and 1'7 of Statutes 2005, cﬁapter 72 (AB 138), section
18 of Statutes 2004, chtlapter 895 (AB 2855) and section 53 of Statutés 2005, chapter 677 (8B 512).

2. Section 341.5 of the Code of Civil Procedure is not applicable to challenges brought
against decisions of the Commission on State Mandates, including those brought under section 17559 of
the Code of Civil ProCefdure. The claims in this proceeding asserted Ey Petitioners/Plaintiffs Califomia
Schools Boards Associ:aticm, Education Legal Alliancé, Coﬁnty of Fresno, City of Newport Beach,
Sweetwater Union High School District and County of Los Anpeles-are not barred by the statute of
limitations get forth Coide of Civil Procedure section 341.5, | |

3. Petitionérs/Plaintiffs California Schools Boards Association and Education Legal
Alliance have both associational and organizational standing to challenge the constitutionality of

subdivision (f) of section 17756 of the Government Code; sections 7, 11, 12, 13, 14, 16 and 17 of
. E B

Statutes 2005, chapter 72 (AB 138); section 18 of-Statutes 2004, chapter 895 (AB 2855); and section 53
-of Statutes 2005, chapter 677 (SB 512). |

4, Section 7 of Statutes of 2005, chapter 72 (AB 138), which amended Government Code

1| section 17556, subdividion (®), conflicts with the provisions of the California Constitution set forth in

section 6 of article XIII B insofar as it declares that the Commission on State Mandates shall not find

“costs mandated by the State” which are merely “reasonably within the scope of”” a ballot measure

approved by the votersiin a statewide or local election. That language is severable from the remainder

2
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of subdivision (f) and ist hereby declared invalid and of no force and effect. However, the remainder of
subdivisio‘n (f), as amended by section 7 of Statutes of 2005, chapter 72 (AB 138), which requires the
Cdmmissiun on State Mandates to find that costs which are “necessary to implement” or “expressly
included in” a ballot me;asure are not “costs mandated by the State” is consistent with the provisions of
the California Constitut?ion set forth in section-6 of article XTII B and petitioners’/plaintiffs’ request to
declare the remaining language invalid is hereby denied.

S Government Code section 549542, subdivision (c), and Government Code section
54957.1, subdivision (flg (as added by sections 12 and 14 of Statutes 2005, chapter 72
(AB 138)), and section 16 of Statutes 2005, chapter 72 (AB 138), which purport to make findings that
certain statutory requirements are “necessary to implement” a particular ballot measure (article I,k |
section 3, subdivision (;D)(l_), of the California Constitution, as amended by Proposition 59, approved by
the voters on Novembelr 2, 2004), are invalid and of no force and effect as they conflict with the

provisions of the California Constitution set forth in section 3 of article IIl. These provisions may not be

considered by the Commission in any decision it makes as to whether the claim is reimbursable pursuant

to article XIII B, sectiosn 6 of the California Constitution.

6. Section 17 of Statutes 2005 , chapter 72 (AB 138), which directs the Commission to
reconsider and set aside its prior-decisions in CSM 4204, CSM 4485 (Mandate Reimbursement Process),
and CSM 4257 and CSM 4469 (Open Meetings Act/Brown Act Reform), is hereby déclarcd invalid and
of no force and effect as it conflicts with the provisions of the California Constitution set forth in section
3 of article ITL _

A Section 18 of Statutes 2004, chapter 895 (AB 2855), which dircéts the Commission to
reconsider its prior decision in 97-TC-21 (School Accountability Report Cara'.r), is hereby declared
invalid and of no force and effect as it conﬂwts with the provisions of the Cahforma Constitution set
forth in section 3 of arhcle I1L

8. . Section 53 of Statutes 2005, chapter 677 (SB 512), which further dlrects the Comm:ssmn
to reconsider its pnor»declslon in 97-TC-21 (School Accountabzlny Report Cards), is hereby declared
invalid and of no forceand effect as it conflicts with the provisions of the California Constitution set

forth in section 3 of artjcle III.

3
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9, Petitioners’/plaintiffs’ requests to declare that Statutes 2005, chapter 72; section 18 of
Statutes 2004, chapter 895; and section 53 of Statutes 2005, chaptef 677 violate the provisions of article
1, section 9, of the Caliii'orni'a Constitution is hereby denied. '

10. R*espondlent State of California, Respondent Commission on State Mandates, John
Chiang (in his capacity as Controller of the State of California), and Intervenor Department of Finance,
and those public oﬁicer’s and employees acting by and through their authority are permanently enjoined

from taking any and all,action to implement, apply, cr—enforce in any way, the following:.

"' Government Code section 17554, subdivision (f), as amended by sectiod 7 of
" Statutes 2003, chapter 72 insofar as it declares that the Commission on State
Mandates shall not find “costs mandated by the State” which are “reasonably
within the scope of” a ballot measure approved by the voters in a statewide or
local election;

s Government Code section 54954, 2, subdivision (c) as added by sectmn 12 of
Statutes 2005, chapter 72;

o Government Code section 5495 7.1, subdivision (f), as added by sectiﬁn 14 of
Statutes 2005, chapter 72;

« Section 16 of Statutes 2005, chapter 72 (legxslatwe declaration that Government
Code sections 54954.2 and 54957 1 are necessary to implement and reasonably
within the scope of the ballot measure adding paragraph (1) of subdivision (b)-of - |
Section 3 of Article I of the California Constitution);

e Section 17 of Statutas 2005, chapter 72 (requiring reconsideration of the Mandate |
Reimbursement Process (CSM 4204 and 4485) and Operz Meetings Act/Brown Act
Reform test claims (CSM 4257 and 4469));

s Section 18 of Statutes of 2004, chapter 895 (requiring reconsideration of the
School Accountability Report Cards test claim (97-TC-21));

‘®  Section 53 of Statutes of 2005, chapter 677 (requiring further reconsideration of
the School Accountability Report Cards test claim (97-TC-21)).

11, Respondent Commission on State Mandates has not proceeded in accordance with the
I
law in its decisions reconsidering and/or setting aside its prior mandate determinations in proceedings

97-TC-21, CSM—4204,QCSM-4257, CSM-4469 and C8M-4485. Those Commission decisions are

hereby set aside and the Commission is directed to take all actions necessary to re-instate its prior
mandate determinations nunc pro tunc to the date of the decision reconsidering and/or setting aside the

prior mandate determination.

12, Respondent Commission on State Mandates has not proceeded in accordance with the

{
|

4
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law in its Statement of Decision in proceeding 05-TC-05 (Mandate Reimbursement Process I1) as that
Decision impemﬁsaibly: relies on langnage of Government Code section 175 56, subdivision (f), as
amended by section 7, Statutes 2005, chapter 72 (AB 138), declared by the Court to be unconstitutional

as set forth above.

| 13. A peremptory writ of 'mandaie shall issue from this Court pursuant to Code of Civil
Procedure section ]094%5 directing Respondent Commission on State Mandates to set aside as null and
void the order adopted {Jn September 27, 2005 in its entirety, which sets aside the Statément of Decision .
in Proceeding CSM-42§7 (Open Meeting Act), sets aside the Statement of Decision in Proceeding CSM-

‘4469 (Brown Act Refor, m) and sets aside the consolidated parameters and gu:delmes pertaining to

Proceeding CSM-4257 and CSM-4465. ‘
14, A peremptory writ of mandate shall issue from this Court pursuant to Code of Civil
Procedure section 10945 directing Respondent Commission on State Mandates to set aside as null and

void the Statements of Decision on Reconsideration adopted in Proceeding 97-TC-21 (Schooi

: Accoﬁntabilitfy Report Cards), on July 28 2005 and J aﬂuary 26, 2006, in their entirety, and the orderto .|
| set aside the parameters and gmdehnes as a result of the July 28, 2005.and January 26, 2006 decisions.

15, A peremiptury writ of mandate shall issue from this Court pursuant to Code of Civil

‘Procedure section 10945 directing Respondent Commission on State Mandstes to set aside-as null and

void the Statement of Decision on Reconsideration adopted on May 25, 2906, which reconsiders its
prior decisions in proceedings CSM-4204 and CSM-4485 (Mandate Reimbursement Process), in its
ent'xyety, including any %nodiﬁcations made to parameters and guidelines as.a result of the May 25, 2006
decision. : | _

16. A peremdptory writ of mandate shall isksue frm'nx this 'Coun pursuant to Code of Civil
Procedure section 1094g.S directing Respondent Commission on Stété Ma.ndates to set aside as null and
void the Statement of Decision adopted October 4, 2006 in Proceeding 05-TC-05 (Mandate
Reimbursement Process II) in its entirety, and directing the Commission to commence new proceedings
which are consistent wxrth this judgment and which do not take into consideration any legislative

declarations as to wheﬂ!xcr the duties imposed by the statute at issue are “reﬁsOnably within the scope of

.. a ballot measure” co:ntaincd in Government Code section 17556, subdivision (f), as amended by

s
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memorandum of costs,

section 7, Statutes 20055, chapter 72 (AB 138).

1.7. Respoxid‘em Commission on State Mandates shall file a return to the Peremptory Writ of
Mandate with respect tci; the actions taken pursuant to the Writ on Open Meetings Act/Brown Act Reform
(CSM-4257, 4469), Scliagl Accountability Report Cards (97-TC-21), and Mandate Reimbursement
Process (CSM-4204, 44}85) within sixty (60) days of service of the Writ that demonstrates compliance
with all provisions of wirit or show cause why it has not complied. -

18.  Respondent Commission on State Mandates shall file a return to-the Peremptory Writ of
Mandate with respect to the actions taken pursuant to the Writ on Mandate Reimbursement Process II
(OS—TC-OS) within sixtyil (60) days of the service of the Writ that demonstrates commencement of new
proceedings in complia!ncc with-all provisions of the writ or show cause why it has not complied.

19.  The Petition for V\/rit Mandate as set forth in the Seventh Cause of Action is duplicative

'to the relief set forth ablovc and on that basis is denied.

20, As direc{ied by the Court of Appeal, each party shall bear its own costs on appeal.

-Petitioners/plaintiffs are entitied to recover their trial costs from Respondent State of California,

Respondent John Chmqg, as Controller of the State of California, Respondent Commission on Smte

' Mandatas and lntervem[:r Department of Finance, upon appropriate application, including a

|

‘m the sum of §

21.  The Coi.irtxetains jurisdiction to consider an award of attorneys’ fees in accordance with

Code of Civil Procedur.'e section 1021.5 and Rule of Court 3.1702.

ffudge of fhe Superiof Court
MICHAEL KENN

t 6
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OLSON, HAGEL, & FISHRURN, LLP
By:

DEBORAH B. CAPLAN
Attarneys For Petitioners/Plaintiffs

STATE OF CALIFORNLA
CA STATE CONTROLLER'S OFFICE
DEPARTMENT OF FINANCE

By:

ROSS MOQDY
- OFFICE OF THE ATTORNEY GENERAL

COMMISSON ON STATE MANDATES
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CAMILLE SHELTON
CHIEF LEGAL COUNSEL
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DECLARATION OF SERVICE

Case Name : CA School Boards Assoclation, et al v. State of California, et al.
Case No: : 06 CS 01335
Court : Sacramento County Superior Court

I declare: Iam a citizen of the United States, over the age of 18 and not a party to the within action.
My business address is 555-Capitol Mall, Suite 1425, Sacramento, California, 95814. On J uly 21,
2009 I served a true and correct copy of the following entitled documents:

‘NOTICE OF ENTRY OF JU DGMENT
on the parties in said action as follows:

X BY MATL: By placing the envelope(s) for collection and mailing on the date and at the place
shown in items below, following our ordinary business practices. I am readily familiar with this
business’ practice for collecting and processing correspondence for mailing. On the same day
that correspondence is placed for collection and mailing, it is deposited in the ordinary course of
‘business with the United States Postal Service in a sealed envelope-with postage fully prepaid,

'Ross C. Moody Counsel for STATE OF CALIFORNIA,

Office of the Attorney General . STEVE WESITLY, Controller of the State of

455 Golden Gate Avenue, Suite 11000 California; DEPARTMENT OF FINANCE
San Francisco, CA 94102 ‘

Tel: 415.703.1376/Fax:

Email: ross.moody(@doi.ca.gov

Camille Shelton, Chief Legal Counsel Counsel for COMMISSION ON STATE
Commission on State Mandates MANDATES

980 Ninth Street, Suite 300

Sacramento, CA 95814

Tel.: 916.323.3562/Fax: 916.445.0278

I declare under penalty of perjury under the laws of the State of California that the foregoing is true
and correct and that this declaration was executed on July 21, 2009 in Sacramento, California,

Gonman

ANN BARNER
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Deborah B. Caplan [SBN 196606]

N. Eugene Hill [SBN 032516]
Richard C. Miadich [SBN 224873]
Stephen A. Valizan [SBN 260861]
OLSON HAGEL & FISHBURN LLP
555 Capitol Mall, Suite 1425
Sacramento, CA 95814

Telephone: (916) 442-2952
Facsimile: (916) 442-1280

Attorneys for Petitioners/Plaintiffs

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY. OF SACRAMENTO

LOS ANGELES,

Petitioner/Plaintiffs,

STATE OF CALIFORNIA; COMMISSION ON
STATE MANDATES; JOHN CHIANG, in his
official capacity as Controller of the-State of
California; and DOES 1-5,

Respondent/Defendants.

DEPARTMENT OF FINANCE, Intervenor.

CALIFORNIA SCHOOL BOARDS CASE NO.: 06 CS 01335
ASSOCIATION, EDUCATION LEGAL
ALLIANCE; COUNTY OF FRESNO; CITY OF | [prepesed]
NEWPORT BEACH; SWEETWATER UNION e,

| PEREMPTORY WRIT OF MANDATE
HIGH SCHOOL DISTRICT; and COUNTY OF | 11 OWING APPEAL _

(CCP § 1094.5)

DEPT.. 31
JUDGE: Michael P. Kenny

TO: RESPONDENT COMMISSION ON STATE MANDATES:

It appears from the Court’s order entering final judgment that the Respondent Commission on

State Mandates has abused that discretion vested in it by law in that it adopted decisions or orders in

Proceedings 97-TC-21, 05-TC-05, CS'M—4204, CSM-4257, CSM-4469 and CSM-4485 that are not in |

accordance with the law as found by this Court.
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THEREFORE, you are’ commanded to:

1. Set aside as null and void the order adopted on September 27, 2005 setting aside the
Statement of Decision in Pfoceeding CSM-4257 (Open Meeting Act), the Statement of Decision in
Proceeding CSM-4469 (Brown Act Reform) and the consolidated parameters and gﬁidelines pertaining
to Proceeding CSM;4257 and CSM-4469, in their entirety, and you are further directed to reinstate the
previous determinations of the Commission in those proceedings.

2. Set aside as null and void the Statements of Decisions on Reconsideration adopted in
Proceeding 97-TC-21 {School Accountability Report Cards), on July 28, 2005 and January 26., 2006, in
their entirety, and the order to set aside the parameters and guidelines as a result of the July 28, 2005 and
January 26, 2006, decisions, and you are further directed to reinstate the previous determinations of the
Commission in those proceedings.

3. Set aside as null and void the Statement of Decision on Reconsideration adopted on

| May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and CSM-4485 (Mandate

Reimbursement Process) in their entirety, including any modifications-made to parameters and
guidelines as a result of the May 25, 2006 decision, and you are further directed to reinstate the previous
determinations of the Commission in those procéedings. !

4, Set aside aé mull and void the Statement of Decision adopted October 4, 2006 in
Proceeding 05-TC-05 (Mandate Reimbursement Process II) in its entirety; you are further directed‘ to
commence new proceedings in that matter which are consistent with the ruling of this court, and which
do not take into consideration any legislative determinations which refer to duties imposed which are
“reasonably within the scope of ... a ballot measure” contained in Government Code section 175 56,
subdivision (f), as amended by section 7’, Statutes 2005 , chapter 72 (AB 138).

5. - File a Return to this Writ within sixty (60) days of service of the Writ with respect to the
actions taken pursuant to the Writ on Open Meetings Act/Brown Act Reform: (CSM—4257, 4469), School
Accountability Report Cards (97-TC-21), and Mandate Reimbursement Process (CSM-4204, 4485)
demonstrating compliance with the terms of the Writ, or show cause as to why you have not complied.

6.  File areturn to the Peremptory Writ of Mandate with respect to the actions taken

2
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pursuant to the Writ on Mandate Reimbursement Process I (05-TC-05) within sixty (60) days of the

service of the W1 it that demonsn ates commencement of new proceedings in comphance with all
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provisions of the Writ or' show cause why it has not complied.

7{ 14| o4 beunis ToNEs
Clerk of the Superior Court

iy, 2\ WW‘:
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Attachment A

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No. CSM 4257
Government Code Sections 54954.2 and Open MeetzngSAct
54954.3; Statutes 1986, Chapters 641 ORDER TO SET ASIDE ORDER
Flled on Aprll 1,1987 SETTING ASIDE STATEMENT OF
By the County of Los Angeles Claimant, DECISION IN CSM 4257
(Adopted September 27, 2009)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the '
Legislature’s direction to set aside or reconsider prior Commission decisions goes beyond
the power of the Leglslatule and violates the separation of powers doctritie set forth in
Article TII, section 3 of the Cahfouna Constitutiotl, The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (/d. at p. 1218.)

On July 13, 2009 the Saelamento County Superior Court, ‘Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Followmg Appeal directing the Commlssmn

" to:

Set aside ’as;n'ull and -void the order adopted on September 27, 2005 setting
aside the'Statement of Decision in Proceeding CSM-4257 (Open Meeting
Act), the Statement of Decision in Proceeding CSM-4469 (Brown Act
Reform) and the consolidated parameters and guidelines pertaining to
Proceeding CSM-4257 and CSM-4469, in their entirety, and you are
further directed to reinstate the previous determmatmns of the
Commlssmn in those proceedlngs

In accordance with the Peremptory Writ of Mandate, the Commlssmn hereby SETS
ASIDE AS NULL AND VOID the following attached document: .

e Order adopted on September 27, 2005, setting aside the Statement of Decision
in Open Meetings Act (CSM 4257)

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE'
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA.
IN RE'TEST CLAIM ON: | No. CIM 4257

_ .Government Code sections 54954, 2 Emd Open Meetings Act _

. 54954, 3 Statutes 1986 C‘hapiars 641 ORDER TO SET ASIDE ‘
“Filed on Apl‘ll 1, 1987 L STATEMENT OF DECISION

‘ | (Statutes 2005, Chapter 72, Section 17
- By the C‘oun’cy of Los Angalea Clmmani (Asser. Bill No. 138)) o

Adopted on Sepz‘ember 27 2005

ORDER TO SET AS]ZDE STATEMENT ‘OF DEC’ISION

On Tuly 19, 2005, Sttutes 2005, chapiar 72 (Assern, Bill No, 138 (“AB 138") becarns -
effective and dnactad the Commmamn on State Mandates (F‘Dnnmsamn) to set agide ity

decision in the Open Meetings Aaz‘ (CSM 4257) test claim, Sectmn 17 of tbls bﬂl states
the followmg o ‘ -

o Numﬂlstandmg BNy DﬂlBI‘ pr ovlsion of law, the Commlssmn on Stata
- -Meandates ghall sat—aalda all dacmions raconaidalzmons, and paramatera
end guidelines on the Open Mestings Act- (CSM 4257) and Brown Act ,
* Reform (CSM 4469) test claims, The operative dete of these actions shall
bé the effective date of this act. In addition, the Comrhission on Btate
Mendates shall amend the approprmte parameters and guidelines, and ﬂle
Caonfroller shall revise the appropriate reimbutssment olsummg :

. instructions, as nacessary o be conmstant vm:h any other- provmmns af thm
not, :

' " In eccordance with AB 138 the Ccnmﬁssmn hareby sats amde 1’:5 Statemcnt of Daclamn,

. adopted on October 22, 1987 in the Open Meetings Act (CSM 4257) test claim, This
. orderto st asma the Siatament of Dacmlon shall be opera’mra on July 19, 2005

| @Wy | /0»7,05
- PAULA I—I[GASI—I[, Ex(/éutwa Dnecicr ~=~ SR Date ¥
- Atta.chment Statament of Dec1s1011 T Cor - o
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Attachment B

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIM ON: * No. CSM 4469

Government Code Sections 54952, 54954.2, Brown Act Reform

fggfél antd 5419 1537 67 o Sa;n?;‘;egd bﬁ-%&amfs ORDER TO SET ASIDE ORDER
1994, Cﬁap e ). 7, 1138 and Statutes | qppriNG ASIDE STATEMENT OF
e DECISION IN CSM 4469

Filed on December 29, 1994 and amendedon | , ;5 . "
August 7, 2000; (Adopted September 27, 2009)

By the City of Newport Beach Claimant,

On March 9, 2009, the Third D1st11ct Court of Appeal in California School Boards Assoc.
v. State. of Calzfoz nia (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to.set aside or reconsider prior Comm1ssmn decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article ITI, section 3 of the California Constitution. The court directed that the
Commission set aside its orders’ settmg aside the Statements of Deels1on and to remstate
the prior decisions. (Jd.-at p.'1218.) - - '

On July 13, 2009, the, Sacramento Cou.nty Superior Court Case No. 06C801335 1ssued a
Judgment and Peremptory Wr1t of Mandate Following Appeal directing the. Cormmssmn
to: o : _ .

Set asi.de as null_ and vOid"the order adoptedv oh. Sept'emb'er 27, ‘2005 setting
aside the Statement of Decision in Proceeding CSM-4257 (Open Meeting
Act), the Statement of Decision in Proceeding CSM-4469 (Brown Act
Reform) and the consolidated parameters and guidelines pertaining to
Proceeding CSM—4257 and CSM 4469, in their entirety, and you are
further directed to reinstate the previous determmatmns of the
Commission in those proceedings. :

In accordance with the Peremptory Writ of Mandate, the Commission hereby SETS
ASIDE AS NULL AND VOID the following attached document:

Order adopted on September 27, 2005, setting a31de the Statement of Decision
in Brown Act Reform (CSM 4469)

Dated:
PAULA HIGASHI, Executive Director :
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_ BEFORE THE
COMMISSION ON STATE MANDATES,
" STATE OF CALIFORNIA

INRE TEST CLAIM ON: - | No. CSM 4469

Government Code sections 54952, 54954.2, Brown Act Reform

- 54957.1, and 54957.7 as amended by Statutes ORDER TO SET ASIDE.

» (Stetutes 2005, Chapter 72, Section 17
Filed on December 29, 1594 and amended on (Assem Bill No. 138))
August 7, 2000y o .

By the City of Ne lrport Beaeh Claimant. ‘| Adopted on September 27, 2005

ORDER TO SET ASIDE STA TEMENT OF DEC‘ISION

On July 19, 2005, Statutes 2005, chapter 72 (Assem. Bill No. 138 (*AB 138™) beeame

effective and directed the Comm_teston on State Mendates (Commission) to set adide its

" decision in the Brown dct Reform (CSM 4469) test claim. Section17 of this bﬂl states
the fo]lowmg

Notw1thstandn1g Eny ether p10v1smn of laW, the Commlasmn on State
Mendates shall set-aside all decisions, reeonstderatmns and parameters
and guidelines on the Open Meetmgs Act (CSM 4257) and Brown Aet

- Reform (CSM 4469) test claims, The operative date of thess’ actions shall ,
b the effective date of this aot, In addition, the Commiission on State |
Mendateg shall amend the appropriate parameters and guidelines, end the
Controlier shiall revise the appropriate reimbursement claumng
mstruetmns, BS NeCessary to be oonsmtent with- any other prov1elons of tl:us
act, o ‘ .

In aceordance wn‘h AB 138, the Commlssmn hereby sets aside its Statement of Decigion,
adopted on June 28, 2001, in the Brown Act Reform (CSM 4469) test claim, This order to
set asuie the Statement of Decision shall be opetatwe on Iuly 19, 2005

/@/7

. PAULA I—I[GASI—]I E cutive Dii'ecterk o ' Date

Attachment. Statement of Decision
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Attachment C

BEFORE THE |
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIMS ON: No. 04-PGA- 33 (a.k.a. CSM 4257 and 4469)

Government Code Sections 54952, 54954.2, Open Meetings Act and Brown Act Reform

54954:3, 54957.1, and 54957.7 as amended by 3 £ AQINE ORHITR:
Statutes 1986, Chapter 641, and Statutes 1993, gﬁf&ggéﬁgﬁéﬁgg;}%ﬁl}rEp

Filed on Aprll 1, 1987 , L . NO. 04-PGA- 33 (a.k.a. CSM 4257 and
By the County of Los Angeles, Claimant 4469)

(Open Meetings Act, CSM 4257) (Adopted September 27, 2009)

Filed on December 29, 1994 and amended on
August 7, 2000;

By the City of Newport Beach, Claimant.
(Brown Act Reform, CSM 4469)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal. App 4th 1183, 1198-1203, held that the Legislature’s
direction to set aside‘or reconsider prior Commlssmn decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Const1tut1o11 The court directed that the Commission set aside its orders sétting as1de
the Statements of Demsmn and to remstate the prlor declsions (Id at p. 121 8.) ‘

On July 13 2009, the Sac1a1nento County Supenor Court Case No, O6CSOl335 1ssued a
Judgment and Peremptory Writ. of Mandate Following Appeal du'ectlng the Commlssmn to:

Set aside as niill and v6id the otder adopted ori September 27, 2005 setting a51de

the Statemerit 'of Decision in Proceeding CSM-4257 (Open Meeting Act), the
Statementof De&ision in Proceeding CSM-4469 (Brown Act Reform) and the
consolidated paraineters and guidelines pettaining to Proceeding CSM-=4257 and-
CSM-4469, in‘fhieir entirety, and yoti-aré further directed to reinstate the prev1ous o
determinations of the Commission in those proceedings. -

In accordance W1th the Petemptow Writ of Mandate, the: Comrmssmn hereby SETS ASIDE AS
NULL AND VOID the followmg attached document $

. O1de1 adopted on Septembel 27 2005 settmg as1de the consohdated parameters and
guidelines in Open Meetmgs Act ana’ Br own Act Refor m No O4-PGA- 33 (a k.a. CSM
4257 and 4469) .t

PAULA HIGASHI, Executive Director S e
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BEFORE THE
- COMMISSION ON STATE MANDATES
- STATE OF CALIFORNIA

IN RE TEST CLAIMS oN: No. 04-PGA- 33 (ak.a. C‘SM 4257 and 4469)
' Govemman’g Code secﬁons 54952, 54954.2, | Open Meetings Act and Brown Act Refor s

Chap fers 1136 1137 1138 o D (Statutas 2005 Chepter 72, Section 17
Filed on April 1, 1987 - . ' (Assem. Bill ND. 138 (“AB 13 8™))

By the County of Los Angeles, Claunan‘n i o ‘

(Open Mestings Act, CSM 4257) Adopted on September 27, 2005

Filed on December 29, 1994 and amendad on .
- August 7, 2000;

By the C1ty of Newport Beaah Claimant.
(Brown Act Refm m, CSM 4469)

ORDER T@ SET ASI])E CONSOLIDATED PARA.METERS AND GUIDELINES

In 1988, tha Commlaalon on State Manclataa (C!ommlnsmn) adopted B Statement of
* Decision in the Open Meétings Act test claim (CSM 425 7)., ‘The Commission’s
parameters end guidelines for the Opan Meetings Act pro gram authorized reimbursement
~ for the increased costs to. prepere and post & notice and an’ aganda containing a brief
. general déscription of sach 1tam of business o be ttansacted or discissed at laast 72

~ hours before the mesting of the local legislative body. For purpases: of seakmg ,
reimbursement for the Open Mestings Act program, “legala’ave body” was defined in 4
former Government Code sections 54952 and 54952,2 1o include the governing body of
local agency, parmanent demslon-malcmg committess of boards created by, formal action
of the governing body, and temporary deammn—malang commltﬁaas or boerds created by
+ formal action of the governing body. - : :

In 2001, the Comimission adopteda. Statement of Decision in the BI own Act Rafol n test
claim (CSM 4469). The Brown Act Reform test claim addressed the 1993 and 1994
amandmen’cs to the Brown, Act. ‘The C‘omn:uasmn_fouud that tha taat clalm leglsla’mon

. Addlng two new “laglslatwa de.‘lBEl" requ:red to comply with the; pl'DVlElCJnS of
- the Brown Act .

s Requiring cértain adv1sory bodms ) comply with the full notice and aganda
requirements of the Brown Act by preparing and poatmg, at least 72 hotrs before
the méeting, a notice and agenda that contained a brief general description,
generally not to exceed 20 words, of each item of business to be transacted ar

: dlSG'LIEBEd at the meeting of the advisory body; and’
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® Reqmrmg all legislative bodies deﬂned in the Brown Act to comply W1th pubhc
disclosure and 1epo1'tmg requirements for closed session meetings. '

In 2002, the Commission adopted the parameters end guidelmes for Brown Act Reform,
with & rclmbmsament period beginning January 1, 1994, The parameters and guidelines

~ were consolidated with ‘the perameters and gmdehnes for the Open Maez‘mgs Act program
- (CSM 4257) for annual rs imbursement claims filed for the 2001-2002 fiscal year and
thereafter:. .

Assembly Bill 138

* AB 138 became effectlva and opera’clve on July 19 2005, and.doss three thmgs that are
relevant to the parameters and guidelines for these programs. First, AB 138 amended
Government Code section 17556, subdivision (f), to read as fo]lows

The commission shall not find costs mandated by the state, a8 Hefined in
Section 17514, in eny claim submitted by & lecal agency or school district;if,
efter a hearing, the commission ﬁnds that:

.. () The statute or exetutive order i imposes dutlas iha.t are nacassary 10
unplement 1easonably within the scope of; or expressly included in & ballot
measure epproved by the voters in & statewida or loeal election. This
subdivision applies regardless of whether the statute or executive order was
enacted or adopted before or after the date on Whlch the ballot measure was
approved by the voters..

Second AB 138 repealed and replaced two stamtes Wﬂ:hm the Brown Act, Goverm:aent
Code sections 54954.2 and 54957.1, end added languags that the statutes are necessary to
implement and are reasonably within the scope of PleOEl‘thIl 59. As more fully
discussed below, Proposition 59 was snacted by the voters in the November 2004
election to amend the Constitution to require that meetings of pubhc bodies be open to
the public, Section 16 of AB 138 states the following: ‘

The Legislature finds and declares that Sections 54954.2 end 54957.1 of
the Goverriment Code are necessary to implement and reasonably within
the scope of paragraph (1) of subdivision (b) of Section 3 of Artwle Iof
the Califorriia Constitution. -

Third, AB 138 requires the Commission to “amend the appropruaia parameters and
guidelines” for the Open Meez‘ings Act end Brown Act Refarm programs “to be
consistent” with this bill. Sectmn 17 of AB 138 states the fo]lowmg ‘

Nomrlihstandmg any other provision of iaw, the Commission on State
Meandates shall set-aslde all decisions, reconsiderations, and parameters
and guidelines on the Open Mestings Act (CSM 4257) and Brown Act -
Reform (CSM 4469) test claims, Ths operative date of thesd actions shall
be the effsctive date of this act. In adclmon, the Contirission on State
Mendates shall amend the appropriate paremsters and guidelines, and the
Controller shall revise the approptiate reimbursement clan:m_ng

instructions, as necessary to be consistent with any other provmlons of this
act, - - . .
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' Commlsslon Fmdmgs

+ Constitution is not requirsd when duties are unposed i)

"Article XIII B, section 6 of the California Constltutlon requu eg reu:nbursement only When

the Leglsls,mre or any state agency mandates a new prg ETaiOr hlgher level of service
that results in increased costs mandated by the state. R sement under the -
Reoters, Th acldmon, ‘
n"ded by AB 138, pr ohlbits the

Government Code section 17556, subd.msmn D, as At
Comn:ussmu from finding “costs mandated by the st@. 2.

The statute or executive order imposes duhes that ars neaessm"y fo
implement, rﬂea.s'onably within the scope of or expressly included in the
ballot measure approved by the voters in a statewide or local election.
This subdivision applies regardless of whether the statute or executive
order was enacted or adopted before or after the date on which the ballot
measure was appraved by the voters. (Emphesis added.)

Thus, reimbursement is not required under Government Code section 17556, .

subdivision (f), when a test claim statute imposes duties that are necessary to implement,
are reasonably within the scope of, or are expressly included in a ballot measure -
approved by the voters either before or after the enactment of the test claim statute.
Government Code section 17556, sitbdivision (), as amended by AB 138,158 duly
enaeted statute and must be presumed constitutionally valid!

~ I*November 2004, the voters amended article I, section 3 of the Cehforma Constltutmn
through the adoption of Proposition 59. Proposition 59 adds to the Censtﬁ:utlon the

requirement that meetings of public bodies and writings of public officials and agencnes

“be_open to the publie, Prepesmon 59 adds the following relevem lmgue,ge 16 the
- Constitution: . | -

((=)[¢8) The people have the right' of access to information eencemmg the

. conduct of the people’s business, and, therefore, the meetmgs of public:
bodies and the writings of pubhc ofﬁemls and agenc1es shall be open to
public scrutiny, - -

(2) A stetute, court rule, ot other authenty, meludmg those in effect on the

+ effective date of this subdivision, shall be broadly construed if it furthers
the people’s right of access, and narrowly construed if it: limits'the right of '
acoess. A statute, court rule, or other anthority adopted after the effective R
date of this subdivision that limits the right of access & dopted Wlﬂl L
‘findings demonstratmg the interest T otected by the Timi# h -
need for protecting “chst mterest h

(3 Netbmg in‘this subdmslen supersedes or modx_ﬁes thé'right of privacy . -
guaranteed by Seetmn 1 or affects the construction of any sfetlxte court
riile, or other authenty to the extent that it protects that rlght to privacy,’
including any statutory proeedures governing discovery or disclosure of
information eoncerning the official performenee or prefessmnel
qusllﬁestlons ofa peace officer,

! Kmus‘v. Trinity Management Sewicés’, Inc..(2000) 23 Cal.4th 116, 129,
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. (4) Nothing in this gubdivision supersedes or modlﬁes any prowsmn of
this Constitution, including the guarantees that & person may not be,
deprived of life, libefly, or property without due process of law, or denied
equal protection of thelaws; ag p1owsio11 in-Section 7. ‘

(5) This subdivision dbes' hot Fepeal Gt nullify, expressly orby. .

implication, any oonsu“cuﬁonel or statiitary exoep‘uon to the right of access
 to public records or msstings of public bodies that is in effect on the

effective date of this subdivision, including, but not limited to, any statute

proteotmg the confidentiality of law enforoement snd proseouuon reoords. g

(6) Nothing in this subdivision repeals, niullifies; supersedes, or modifies

Hrotections for the confidentielity of proceedings and records of the * -

Legislatire, the Members of the Legislature, and its employees, _

. committees, and caucyses provided in Section 7 of Aticle IV, state law, or
 legislative rules adopted it furtherance of those provisions; nor’ does'it

affect the soope of pe rmitted dJsoovery in judicial or administrative:

p1ooeedmgs regarding dehbersuons of ihe Legislaturs, the Members of the

‘Legislature, and 1ts employees commlttees, and caucuses.

The ballotmaterials gwen to the electorate on Proposition 59 state that: “The measure
does not dirgcily require Briy spegific mformatlou to be mede avalleble to the pubho It
does, howsver, create a constitutional right for the public to access government
information,™ #2. Tlhius, the test.claim statites in the Open Meetings Act end Brown Act
Reform programs do notimpose duties thatave “expressly included? in the ballot +
measure, Nevertheless, the Commission finds that the excepuon to reimbursement fouud
in Government Code seouon 175 5 6 , subdivision (f), applies since the test claim ste‘:u’ces

| ) ebly within the scope of” Prop

The purpose of Proposmon 59 is expressly stated as follows “Thv people heve the r1g11t
~of access to information concerning the conduet of the people’s business, end, therefors,
the meetings of public bodies and the wrmngs of public officials and agencies shallbe .
open to public serutiny.” (Cal. Const., rt, 1, § 3, subd: (b)(1).) To implement the voter’s -
intent, Proposition 59 acknowledges the existing' open mestings statutes-and requires that -
the existing statites be broadly construsd if it furthers the people’s nth of access, end
narrowly construed if it limits the right of access. (Cal, Const,, art, 1, § 3, subd. (b)(2).)
The Brown Act is specifically identified in the balio '
. ems*ung law gove

The purpose of the, Brown Aot 1 deolerod by the Leglsls.tLue in 1953, ‘1s sm:llar to ﬂne o
purpose of Propo,smon 59. Govemment Code seotlon 5495 0 prowdes thet. Lt ghanr 0

? Ballot Psmphlet, ‘Statewide’ G‘eneral Hleotio CN av. 2, 2004) Proposmo“‘f"sg.i analyslsby R
the Legislative Analyst. The courts frequently look to ballot inaterials '

‘orderis .
understand the terms of & measure snacted by the electorate. (County of Fresnp v, State .
of Calzfalﬂma 1ol 990) 53 Cal.3d 482, 287; Department of chmae V. C'ommzsszon oh Sfate
Mandatés (2003) 30 Cal.4th 727,737.) ,

Rk



 In enactmg this chapter, the Legislature ﬂnds and declares that the public
commisgions, boards and councils and other public agencms in this State
exigt t6'a1d in the conduct of the people’s business. It is the intent of the -
layy, that the;r actlons be taken openly and that their deliberations be
conductad openly, - ;

~ The test clalm »sfatutes ft.rthar this purpose by reqmrmg the followmg activities that are
listed i in e 1 para.meters end guidelines: |

i "'Prepare B single agenda for a regular mesting of s legislative body of a local
agency or school district conteining & brief description of each item of business to
“be trensacted or discussed at a regular meeting, including items to be discussed in
closed session, and citing the time and location of the regular meeting. (Gov.
Code, § 54954.2.)

» Posgta smgle agencla 72 hours before a meeting i in & location ﬁsely accessible to
* the public. Further, every agenda must state that thala is mn opportunity for.
. members of the public to comment on matters that are within the subject matter
jurisdiction of the legislative body, subj eot to exceptions stated therein, (Gov.
Code, §8§ 54954.2, 54954.3.) .

, ;;1;-“:! D1sclose inan open meeﬁng, prior 1o holdlng any closed session, each itern to be
discussed mthe closed session. (Gov. C‘ode, § 5495 7.7.).

‘- Reconvens in open session prior to adj ctrnment to make any disclosures requirad-
"+ by.Government Code Section 54957.1 of actwn teken i in the closed session. (Gov. -
Code, §§ 54957.1; 54951.7)) '

Smce the purpose of the Brnwn Actend the purpose of Proposmon 59 are to ensure ﬂ:at

the people have the right of access to mformahon concerning the conduct of the people’ 8

" buiiness, the Commission finds that the detivities identified in the parameters and

guidelines ate necessary to implemerit and ars réasonably within the 5C0pe of S

Proposition 59. Morsover, the Legislatwe ekpressly declared, when enacting AB 138 in

+ July 2005, that Goverriment Code sections 54954.2 and 54957.1 “are necessary to. |
implement and reasonably within the scope of paragraph (1) of subdivision (b) of

Section 3 of Article I of the Cah_forma Constitution.” (AB 138,§16.)" °

Therefors, the Commlsslon ﬁnds tha.“c Government Code secuon 175 56, subdwmmn (t),
gpplies.to the Open Meehngs Act and Brown Act Reform programs and, thus, the
activities listed in the parameters end gmdehnes Bre no longer reimburseble. AB’ 138
became opetative andeffective on’ Tuly'19, 2005. Section 17 of the bill, when dn*ectmg

the Commiission to set aside the Open'Meetings Act'and Brovim Act Reforin decigions, ..
states that “the opera’ave date of these acfions shall be the effective date of this act.” .

" Therefors, the Commmsmn sete aside the consohdatad parametezs a.nd gmdelmas for
th plogr offectiye July'19, 2005, ‘ S

R

s a,/m"’

PAULA HIGASHI, (Executive Director ' , o Da“ﬂé
Attafhiment; Consolidated Parameters and Guidelines
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Attachment D

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIMS ON: | No. CSM 4257
Government Code Sections 54954.2 and Open Meetings Act
54954.3; Statutes 1986, Chapters 641 ORDER TO REINSTATE STATEMENT
Filed on April 1, 1987 OF DECISION IN CSM 4257
By the County of Los Angeles, Claimant. (Adopted September 27, 2009)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to set aside or reconsider prior Commission decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article ITI, section 3 of the California Constitution. The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (Jd. at p. 1218.) '

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
- Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission
to:

Set aside as null and void the order adopted on September 27, 2005 setting .

aside the Statement of Decision in Proceeding CSM-4257 (Open Meeting

Act), the Statement of Decision in Proceeding CSM-4469 (Brown Act

Reform) and the consolidated parameters and guidelines pertaining to

Proceeding CSM-4257 and CSM-4469, in their entirety, and you are

further directed to reinstate the previous determinations of the

Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby
REINSTATES the following attached document:

e Statement-of Decision in Open Meetings Act (CSM 4257), adopted on
March 23, 1988

Dated:

PAULA HIGASHI, Executive Director
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BEFORE. THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

~—

Claim of:

"No, CSM-4257 \
Chapter 641, Statites of 1986
Government Code Sections 54954.2
and 54954,3 ‘

Open Meetings Act

City of Las Angeles
Claimant

— e B e

DECISION

~ The athached Prop osed Statement of Decision of the Commission on State |
Mandates s hereby adopted by the Comm1ss1on on State Mandates as its decisfon
in the above-entitled matter.

This Decjs1on shall become effective on Margh 23, 1988.
IT IS SO ORDERED March 23, 1988.

ﬂww

Rissa 1] Gould, Chalrperson
Comm1ss1on on State landates

W 1775A-1

38



. BEFORE THE
. ~ COMMISSION.ON STATE MANDATES S,

oo
I

Clé'im of: , % ‘
City of Los Angeles J, No., Coj-4257 . |
Claimant ) Government Code Sections E4354.2
' ; ~ afd 5495%.8" .
y Chapter 641 , Statutes of 1986
g ‘Open Meetifigs Act
)

Y »

ROPOSED DECISION

" '
Bt

o P

. This claim was héard by the.Commis&ion on State Mandates (commission) on
October 22, 1987, -in Sacramanto, Californis, during a 1'e§ular1y,, scheduled
meeting. Louis Eh'ﬁp'guiq Afpeafsed on behalfiuf the City of Los Angéfes,
James Apps- appeared o hahalf of the Department of Finance. There weré no
other appearances, :

Eyidence both pral ahd’documentary having been irtroduced, the matter
submitted, gnd vote taken, the commission finds: , '

( -

1.

I. The finding of a Fgimbirskbla state mandate does. not meah that all
increased costs. claimed will be raimbursii, Reimbursement, if any, is
subjact to, commission approval of phraiigters ani gUideTines for .
reinbupsemant of the g7afh,’and a statewide cost gsfimate; a specific
appropPidtion by the Legisfai:ur'e for such pur w.se; a tife)y-FiTEd claim
’g)r 1'eu1111bursemen't; and subsequent review of the -claim by the State

ontroller. ' =~ | ! : \
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'Iil ! !
FINDINGS AND CONCLUSIONS

- ™ The test claim of the City of Los Angeles was filed with the Commission’on
State Mandates. on April \T,, 1987,.; ,, :

2, The subject of the claifi 43" Chapter 541, Sta%dEEs of 1986, Government Cods
Sections 54954.2 and 64954.3, '

3, Chapter 641, Statutes of 1986 added Sections 54954.2 and 54864.3 to. the
.Boyernment Code to require.tha Tegislative body of a Tocal agensy td post
an agenda contai»ﬂing a brief genera? description of each item df business
to be transacted or discussed at a 'regular meeting, and would ﬁal
action to be taken, as defined,, on any f{tam not appsaring on tre posted
agenda. Additfonally, this statute would require that evary agaidd fdr
regular meetings proyide an ongoptunity for members of the public to .
diract]y fddress the &g ﬁb;;i‘”;_‘mq;i:‘pdy’ on items of intépFeEst tg the public .
thatvare WitHIR the slsgack Fﬁ%&"‘t"de’,r‘ jurisdiction of the!"&g4sTative body,

[} " ¥ [E .: '

4, A i %iﬁ“en"" TeveT dﬂ.“{g;em;.‘f"u'e,"‘.”._";iéfh"r}j,@fw required of ‘the legislative body of .a
locaT agency by CAARHAR-B4T; Ba4utes of 1986, Government Code Sections

- 54964.2 and 54954.3, ’

5. Governmant Code Section 17874 defines-the term "cdsts mandated by *he.-
> state" as "any increased costs which a 1peal agency . . . is required to
incur after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, .Is which mandates . . . & higher eya] of seryice of an
existing’ program within the meaning of Section 6 of Article XIII B of the
California Comstitution." : ,

1 ° .’., 7‘.14 ;l:' . i '
6., The City of Los Angeles has demonstrated that. it has Incurred increased
cos’ﬂ.\s,.w ?',.Q.h.n argkgasts'mang;gd By t,hg stata, . St caset

AL ".‘” ‘,. . ‘l.-;,.- e S .I" .i‘ ‘ s
7. Worid o bhe "raquERL sk ‘el ot
Sectioh 17886, <lbd1visio, B el

L]
1 e

SE
4in GO

T

'
L
4

. of ‘
B
] . § ecﬂfjad

: RIS T A N
B), "Wﬁﬁrzgl,'ﬁ,stab.im i A
l. r..; |.‘}] J.", » .‘. gt 'I.

“ut "

-y
R

rI\IIIL L i ' -

I L
‘ S -

DETERMINATION OF FSSdEs oo o

. w !
e !
e

v

T..'The Commizsion has the authority to decide this claim under the provisions
of Government Code Section 17581, , -

2, Chapter 841, Statutes of 7986 imposed a reimbursable state .ma,.ndfgﬁ_eﬂ_fﬂaﬂ the
Tegislative body oF o TOEAT dfenshi® THE: Cify of Lo Mhgeles WEs °

=stb] fsed thak’ thys s¥atite 1oposad a highdr “avef ) SEhvice piodh -
s 158100 BEOPA by AdL FIng e TAuiSIAR YR ok of & Loeh sHney £’
qufd afi-agends conthiiing & HFigf g aneral desor fﬁ.ﬂm of “each, \ram of -

i ‘ [Tt Fie‘et ﬂf.\g‘% and wallod,"

isY REsE7Ls be AFansacted ‘GF defscifiad st ¥ ‘ﬁaﬁﬁ :

prohibit aky" &ttich fo be £aken, 45 gefingd, ‘on"Eny ftam 1o "aﬁpﬂa'm*l,n&t;@n
the posted agenda. Additionally, this statute would require that sVery
agenda for regular meetings p‘rovide an opportunity for members of the
public to directly address t % legislative body on items of Interest to

the public that are within the subject matter jurisdiction of the
Tegislative body. - .

WOepTTTA
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Attachment E

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No. CSM 4469

Government Code Sections 54952, 54954.2, Br own Act Reform

. G 78w S | QAU IO RINSTATE STATENEST
, Chapters ; ; ana Statuies | g DECISION IN CSM 4469

1994, Chapter 32;
Filed on December 29, 1994 and amended on (ddopted September 27, 2009)

August 7, 2000,
By the City of Newport Beach, Claimant.

On March 9, 2009, the Third District Court of Appeal in Calzfor nia School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to set aside or reconsider prior Commission decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article III, section 3 of the California Constitution. The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (Id. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission
to: ‘

Set aside as null and void the order adopted on September 27, 2005 setting
aside the Statement of Decision in Proceeding CSM-4257 (Open Meeting
Act), the Statement of Decision in Proceeding CSM-4469 (Brown Act
Reform) and the consolidated parameters and guidelines pertaining to
Proceeding CSM-4257 and CSM-4469, in their entirety, and you are

further directed to reinstate the previous determinations of the

Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby
REINSTATES the following attached document: o

s Statement of Decision in Brown Act Reform (CSM 4469), adopted on.
June 28, 2001

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No. CSM 4469

Government Code sections 54952, 54954.2, Brown Act Reform
54957.1, and 54957.7 as amended by Statutes | STATEMENT OF DECISION PURSUANT

of 1993, Chapters 1136, 1137, 1138 and TO GOVERNMENT CODE SECTION 17500
Statutes of 1994, Chapter 32; : ET SEQ.; TITLE 2, CALIFORNIA CODE OF
Filed on December 29, 1994 and amended on REGULATIONS, DIVISION 2, CHAPTER
August 7, 2000; 2.5, ARTICLE7

By the City of Newport Beach, Claimant. (Adopted on June 28, 2001)

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim on May 24,
2001 during a regularly scheduled hearing. Mr. Glen Everroad and Ms. Pamela Stone appeared
on behalf of the City of Newport Beach. Mr. Allan Burdick appeared on behalf of the California
State Association of Counties. Mr Cedrik Zemitis and Mr. Jim Lombard appear ed for the
Department of Finance.

The law applicable to the-Commission’s determination of-a reimbur sable state mandated program
is Government Code section 17500 et seq., article XIII B, section 6 of the California Constitution
and related case law.

The Commission, by a vote of 4 to 2, approved this test claim.

BACKGROUND AND FINDINGS

The test claim legislation,’ Govelnment Code sec‘mons 54952, 54954.2, 54957.1 and 54957.7,
requires the “legislative bodies” of local agencies' to comply with certain changes to the

Ralph M. Brown Act (Gov. Code § 54950 et seq., hereafter referred to as the Brown Act or the
Act).? Section 54952 clarifies and changes the definition of “legislative body™; . section
54954.2 requires closed session items to be listed on the meeting agenda; section 54957.1
requires the reporting of closed session items after the closed session and the provision of closed
session documents; and, section 54957.7 requires the disclostre of certain closed sesswn items
both prior to and after the closed sesswn :

The California Legislature eilacted the Brown Act in 1953 based on an Assembly Judiciary
Committee Report regarding the “secret decisionmaking” of local governments. The Act

" As used in the Ralph M. Brown Act, “Jocal agency” means a county, city, whether general law or chartered, city
and county, town, school district, municipal corporation, district, political subdivision, or any board,commission, or
agency thereof, or other local public agency. (Gov. Code, § 54951.) _

2 All further statutory references are to the California Government Code unless otherwise indicated.
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declared the law’s intent that deliberations as well as action of local agencies occur openly and
publicly. It also represented the Legislature’s determination of how the balance should be struck

 between public access to meetings of multi-member public bodies on the one hand and the need
for confidential candor, debate, and information gathering on the other.® The underlying theme
of the Brown Act recognizes that:

The people [of this State], in delegating authority, do not give their public

servants the right to decide what is good for the people to know and what is not
good for them to know. The people insist on remaining informed so that they may
retain control over the instruments they have created.’

Since the Brown Act was enacted, it has been amended regularly to expand the requirements of
the Act and to clarify the “legislative bodies” to which the requirements of the Act apply.
Numerous court cases and Attorney General Opinions have re-affirmed the Legislature’s original
intent to ensure that deliberations and decisionmaking of local agencies be conducted in an open
forum with full participation from the public.

Prior Test Claims

The Commission on State Mandates has previously determined two test claims on the Brown
Act.

Open Meetings Act (CSM-4257)

On March 23, 1988, the Commission adopted the Open Meetings Act test claim that added
Government Code sections 54954.2 and 54954.3 to the Brown Act. Section 54954.2 required the
“legislative bodies” of local agencies for the first time to prepare and post agendas for public
meetings at least 72 hours prior to the scheduled meeting. In addition, the agenda was to contain
a brief description of each item to be discussed. Local agencies were also prohibited from taking
action on any item that was not on the agenda. Section 54954.3 required that each agenda
provide the public with the opportunity to address the legislative body during the meeting.

Under CSM-4257, local agencies were eligible for reimbursement for the Brown Act
requirements for the following types of legislative bodies: 1) the governing board, commission,
directors or body of a local agency or any board or commission thereof, as well as any board,
commission, committee, or other body on which officers of a local agency serve in their official
capacity; 2) any board, commission, committee, or body which exercises authority delegated to it
by the legislative body; and, 3) planning commissions, library boards, recreation commissions,
and other permanent boards or commissions of a local agency composed of at least a quorum of

~ the members of the legislative body. The Commission’s Parameters and Guidelines for CSM-
4257 specifically provided reimbursement for the increased costs to prepare and post a single ..
agenda 72 hours before a meeting of the legislative body of a local agency containing a brief
general description of each item of business to be transacted or discussed.

School Site Councils and Brown Act Reform (CSM-4501)

* California Attorney General’s Office, The Brown Act, Open Meetings forLocal Leglslatwe Bodies (1994).
4 Government Code section 54950.
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The Brown Act came before the Commission again in test claim CSM-4501, School Site
Councils and Brown Act Reform, filed by the Kern High School District, San Diego Unified
School District, and the County of Santa Clara, This test claim was filed on Government Code
section 54952 and Education Code section 35147 and addressed the application of the open
meeting provisions of the Brown Act to specified schoolsite councils and advisory committees of
school districts. On April 27, 2000, the Commission approved this test claim finding that
Statutes of 1993, chapter 1138 among other things, added Government Code section 54952,
subdivision (&), which provided, in relevant part, that the term “legislative body” for purposes of
the open meeting requirements of the Brown Act also included any local body created by state or
federal statute.

The Commission also found that Statutes of 1994, chapter 239 removed certain school site
councils and advisory committees from the full requirements of the Brown Act, but added
Education Code section 35147, which imposed an abbreviated set of open meeting requirements
on school site councils and advisory committees established as part of the following programs:
School Improvement Program; Native American Indian Early Childhood Education Act; Chacon-
Moscone Bilingual-Bicultural Education Act; School-Based Coordination Program; _
Compensatory Education Program; Migrant Education Program; Motivation and Maintenance
Program; and the federal Indian Education Program.

The Commission’s Parameters and Guidelines for CSM-4501 provided reimbursement for notice
and agenda activities for school district’s schoolsite councils and certain advisory committees.

Claimant’s Contentions -

In their test claim, claimant contends that the test claim legislation imposes an increased level of
service on local agencies. The claimant asserts the following:

» Government Code section 54952, subdivisions (a), (b) and (c), as amended, impose a
higher level of service on local agencies by expanding the definition of “legislative body”
which is subject to the notice requirements of the Brown Act. The agenda preparation
and posting requirements of section 54954.2 now apply to an increased number of entities
such as standing committees, advisory bodies and other local bodies created by state or
federal statute; -

o Government Code section 54954.2, subdivision (a), as amended, imposes a higher level
of service on local agencies by expanding the notice requirements to inc¢lude a description
of each item to be discussed or transacted in closed session;

o Government Code sections 54957.1, subdivisions (a), (b) and (c) and 54957.7, . - .
subdivisions (a), (b) and (c), as amended, impose a higher level of service on local
agencies by expanding the nature and extent of the required public reporting of action
taken in closed sessions; and,

o These amendments require an increased level of service by local agencies, necessitating
training for local agencies.
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Department of Finance Contentions

The Department of Finance (DOF) submitted comments on this test claim on June 1, 1995, Their
contention is that while chapters 1136 and 1137 (agenda and notice requirements and closed
session requirements) may have resulted in reimbursable state-mandated costs pertaining to
certain notification requirements, they may also have resulted in offsetting savings to local
governments by specifying that agenda descriptions be restricted to 20 or less words. In addition,
the DOF contends that the intent of chapter 1138 (definition of legislative body) was to provide
cost savings to local governments by simplifying and clarifying the Brown Act requirements.
Finally, regarding chapter 32, the DOF states that this is essentially clean-up legislation for the
other three named chapters and does not affect the scope of the changes made by those chapters.
Consequently, it is the DOF’s belief that there are no reimbursable state-mandated costs in that
legislation.’

At the hearing, the DOF argued that local agencies requested the enactment of the test claim
legislation, and therefore, there are no costs mandated by the state.

Interested Party Contentions

The County Counsel of Marin County submitted comments in support of the test claim on May
30, 1995. Their contention is that the 1993 and 1994 amendments to the Brown Act require local
agencies to perform an increased level of service resulting in increased state mandated costs for
reporting requirements, record keeping, and other County staff responsibilities. In addition, the
‘County claims that these provisions have resulted in an increased level of service to advisory
bodies, which are now subject to the Brown Act amendments.

Interested Persons Contentions

Former Senator Quentin Kopp, author of the majority of the Brown Act legislation, submitted
comments in opposition to the test claim. His contention is that the amendments to the Brown
Act were proposed to reduce the costs to local agencies for posting agendas, making oral
statements regarding closed session items, and p1ov1d1ng a description of the items on the
agenda.

The California Newspaper Publishers Association submitted comments in opposition to the test
claim. Their contention is that the changes to the Brown Act do not createa state mandated local
program because the amendments were intended by the legislature to be instructive, not to
expand the open meeting requirements. In particular, the clarifying language “A brief general
description of an item generally need not exceed 20 words” was added to radically reduce the
costs of creating and posting agendas. The First Amendment Coalition submitted comments in
opposition to the test claim adopting the arguments and conclusion of the California Newspaper
Publishers Association.

* Regarding chapter 32, the test claim submitted by claimant stated: “The provisions of Chapter 32, Statutes of 1994,
did not effect the scope of the state mandated activities and costs described in this test claim.”
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Paul C. Minney of Spector, Middleton, Young & Minney, LLP submitted comments on the Draft
Staff Analysis. His contention is that both permanent and temporary decisionmaking committees
or boards created by formal action are “new legislative bodies” under the test claim statute
because these bodies can exercise authority broader than that granted to the legislative body.

COMMISSION FINDINGS

In order for a statute, which is the subject of a test claim, to impose a reimbursable state
mandated program under article XIII B, section 6 of the California Constitution and Government
Code section 17514, the statutory language must direct or obligate an activity or task upon local
governmental entities. If the statutory language does not mandate or require local agencies to
perform a task, then compliance with the test claim statute is within the discretion of the local
agency and a reimbursable state mandated program does not exist.

Further, the 1equued activity or task must be new or it must create an increased or higher level of
service over the former required level of service. The California Supreme Court has defined the
word “program,” subject to article XIII B, section 6 of the California Constitution, as an activity
that carries out the governmental function of providing a service to the public, or laws which, to
implement a state policy, impose unique requirements on local governments and do net apply
generally to all residents and entities in the state. To determine if the “program” is new or
imposes a higher level of service, a comparison must be undertaken between the test claim
legislation and the legal requirements in effect immediately before the enactment of the test claim
legislation. Finally, the newly required activity or increased level of service must impose “costs
mandated by the state. w6

The- test claim legislation requires the performance of certain activities related to public meetings
by specified “legislative bodies” of local agencies. These local governmental bodies are carrying
out a basic governmental function of making decisions regarding the operations of local agencies
that provide services to the public. The mandatory compliance with the Brown Act is unique to
local agencies; it is a peculiarly governmental function that does not apply to all residents and
entities in the state. Therefore, the Commission finds that compliance by local agencies with the:
open meeting requirements of the test claim legislation constitutes a ¢ plogl am” within the
meaning of article XIII B, section 6 of the California Constitution. :

The Commission continued its inquiry to determine if the test claim legislation constitutes a new
program or higher level of service and imposes “costs mandated by the state” upon local
agencies. Claimant contends that the test claim legislation imposes a higher level of service upon
local agencies because the agenda preparation and posting requirements apply to an increased
number of entities now defined as “legislative bodies” such as standing connnl‘atees advisory
bodies and other local bodies created by state or federal statute. Claimant also contends that the
test claim legislation requires new activities regarding the inclusion of closed session items on

S County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State
of California (1987) 190 Cal.App.3d 521, 537, City of Sacramento v. State of California (1990) 50.Cal.3d 51, 66;
Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835; Government Code section 17514,
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agendas and the reporting of closed session items both prior to and after the closed session. The
analysis of these issues for the statutes at issue is discussed below.

Issue 1: Does the test claim legislation impose a new program or higher level of service
upon local governmental bodies within the meaning of article XIII B, section 6
of the California Constitution?

Issue 1 is presented in two parts: Part One discusses the entities subject to the open session
notice and agenda requirements and Part Two discusses the closed session requirements for all
legislative bodies.

Part One: Entities Subject to Open Session Notice and Agenda Requirements

The notice and agenda provisions of the Brown Act are found in Government Code section
54954.2. Under the test claim legislation, this section requires the “legislative bodies” of local
agencies to post a notice and agenda containing a brief general description of each item to be
discussed at the meeting. Section 54954.2 states in relevant part the following:

At least 72 hours before a regular meeting, the legislative body of a local agency,

or its designee, shall post an agenda containing a brief general description of each
item of business to be transacted or discussed at the meeting, including items to be -
discussed in closed session. A brief general description of an item generally need
not exceed 20 words.

New Entities Subject to the Notice & Agenda Requirements

Government Code section 54952 describes the “legislative bodies™ required to comply with the
Brown Act. The test claim legislation substantially amended section 54952 to clarify and
describe the “legislative bodies™ in greater detail. Section 54952 now defines “legislative body”
in relevant part as follows: ‘ '

(a) The governing body of a local agency or any other local body created by state
or federal statute.

(b) A commission, committee, board, or other body of a local agency, whether
permanent or temporary, decisionmaking or advisory, created by charter,

- ordinance, resolution, or formal action of a legislative body. However, advisory
committees, composed solely of the members of the legislative body which are
less than a quorum of the legislative body are not legislative bodies, except that
standing committees of a legislative body, irrespective of their composition,
which have a continuing subject matter jurisdiction, or a meeting schedule fixed
by charter, ordinance, resolution, or formal action of a legislative body are
legislative bodies for purposes of this chapter.

Thus, the “legislative bodies” required to comply with the Brown Act now include the following:

e The governing body of a local agency;
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o Alocal body created by state or federal statute;

¢ A permanent decisionmaking body created by formal action;

o A temporary decisionmaking body created by formal action,

¢ A permanent advisory body created by formal action (except an adwsory body with less
than a quorum of the members);

¢ A temporary advisory body created by founal action (except an advisory body with less
than a quorum of the members); and, e

¢ Standing committees, irrespective of their composition with a contmulng subj ect matter
jurisdiction, or a meeting schedule fixed by formal action.

Under prior law, the “legislative body” of a local agency required to comply with the Brown Act
was defined in several statutory provisions. Section 54952 defined the governing body of a local
agency or any board or commission thereof, and any body on which officers of a local agency
serve in their official capacity as members; section 54952.2 defined any multimember body with
delegated authority of the legislative body; section 54952.3 defined any advisory body created by
formal action and included both reduced notice requirements and an exemption from all Brown
Act requirements for a committee composed solely of members of the governing body of a local
agency which are less than a quorum of such governing body; and, section 54952.5 defined
planning commissions, library boards, recreation commissions, and other pelmanent boards or
commissions of a local agency as “legislative bodies.”

While amending section 54952, the test claim legislation also repealed sections 54952.2, 54952.3
and 54952.5. Based on the following analysis, the Commission finds that the test claim
legislation created the following two new “legislative bodies” required to comply with the
provisions of the Brown Act including the notice and agenda requirements of section 54954.2:

o Any local body created by state or federal statute
This body was not identified as a “legislative body” in prior law. Thus, the Comnussmn finds
that under the test claim legislation, it is a new body required to comply with the open session
notice and agenda requirements imposed by Government Code section 54954.2; and,

e Standing committees with less than a quorum of the governing body which have a .
continuing subject matter jurisdiction, or a meeting schedule fixed by formal action
The test claim legislation defines legislative body to include “standing committees of a
legislative body, irrespective of their composition, which have a continuing subject matter
jurisdiction, or a meeting schedule fixed by formal action.” Historically, standing commlttees
were permanent committees that met regularly and considered subJ ects of a part1cula1 class

Their composition, however, varied depending on the body that created them. . e e e

Prior to the enactment of the test claim legislation, the various statutory provisions regarding the
application of the Brown Act created much confusion as to whether committees, regardless of
their composition, fell under the requirements of the Act. However, numerous judicial decisions

779 Ops.Cal.Atty.Gen. 69, 72 (1996).
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and opinions of the Attorney General found that the Brown Act essentially governed all meetings
of a quorum of the legislative body of a local agency when the public’s business was discussed.®

In 1993, just prior to the passage of the test claim legislation, this issue was finally resolved in
the Freedom Newspaper case. ? In Freedom, a newspaper publisher sought a writ of mandate to
compel a county employees retirement system board of directors to allow the public to attend
meetings of the board’s operations committee. The committee was advisory in nature and was
composed of four members of the nine-member board. The Supreme Court held that since the
operations committee was an advisory committee composed solely of board members numbering
less than a quorum of the board, the committee was not a “legislative body” pursuant to the
provisions of Government Code section 54952.3, and was therefore excluded from the open
meeting requirements of the Brown Act. The Freedom Court agreed with a long-standing 1968
Attorney General Opinion that stated: “[w]e have consistently concluded that committees
composed of less than a quorum of the legislative body creating them and not established on a-
permarent basis for a conrzm/mg function are not subject to the open meeting requirements of
that Act.” (Emphasis supplied), '°

Thus, the Commission finds that while standing committees with less than a quorum of the
members of the legislative body were exempt from the requirements of the Brown Act under
prior law, the test claim legislation now defines “standing committees, irrespective of their
composition” as new bodies required to comply with the open session notice and agenda
requirerients imposed by section 54954.2.

Regarding the other five bodies identified in the test claim legislation, the Commission finds they
are not new “legislative bodies” because they were identified in prior law as follows:

e Governing body of a local agency »
This body is identified as a “legislative body” in prior law in section 54952 and thus it is not a

new body.

e Permanent decisionmaking comumittee or board created by formal action
Interested Person, Paul C. Minney, contends that permanent decisionmaking committees created
by formal action were not subject to the Brown Act before the enactment of the test claim
legislation. In his comments, he states:

Staff’s conclusion [in the draft staff analysis] is predicated upon the assumption
that the legislative body of a local agency can only create a “permanent decision
making board” which may exercise the authority of thé body*that created it. This
assumption is incorrect. For example, when a school district approves a charter
school (by formal action) it creates a permanent body with decision making body
[sic] that exercises authority broader than that granted to the school district...

]d at'page 69, fn 3.

® Freedom Newspnpel s, Inc., v. Orange County Employees Retirement System Board of Directors (1993) 6
Cal.4" 821, 832-833.

m 1d., at pages 828-829.
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The Commission disagrees. Under prior law, section 54952.2 stated:

As used in this chapter, “legislative body” also means any board, commission,
committee, or similar multimember body which exercises any authority of a
legislative body of a local agency delegated to it by that legislative body.
(Emphasis added.) ' .

Also, under prior law, section 54952.5 specifically included permanent boards and commissions
of local agencies within the coverage of the Brown Act. That section stated:

As used in this chapter, ‘legislative body’ also includes, but is not limited to,
planning commissions, library boards, recreation coriumissions, and other
permanent boards or commissions of a local agency. (Emphasis added.)

When determining the intent of a statute, the first step is to look at the statute’s words and give
them their plain and ordinary meaning. Where the words of the statute are not ambiguous, they
must be applied as written and may not be altered in any way.! The plain language of former
sections 54952.2 and 54952.5 include permanent boards and commissions as legislative bodies
and any board or commission that exercises any authority delegated to it; i.e. decisionmaking
authority. ~ o

Moreover, in their 1989 booklet, Open Meeting Laws, the Attorney General’s Office determined
that decisionmaking bodies were required to comply with the Brown Act before the enactment of
‘the test claim legislation. In the booklet, the Attorney General’s Cffice states:

Under current law, decision-making bodies would primarily be covered under
section 54952 or 54952.2 and advisory committees under section 54952.3.
However, section 54952.5 was invoked by this office to apply to a hearing board

- of an air pollution control district. (71 Ops.Cal. Atty.Gen. 96 (1988).) Although
there is not a published opinion or indexed letter precisely on point, we think that
permanent committees (e.g., budget or finance committees) comprised solely of
less than a quorum of the members of a board or commission were not intended to
be covered by section 54952.5. (See discussion of less than a quorum exception
in section C(6) at page 20 in this pamphlet.) However, if such committees
“exercise” enough “authority” “delegated” to them by a legislative body, they
might be covered by section 54952.2 as a decision-making body rather than an
advisory body.

While the Attorney General’s views do not bind the Commission, they are entitled to
considerable weight. This is especially true here since the Attorney General regularly advises
many local agencies about the meaning of the Brown Act and pubhshes a manual demgned to
a351st local govemmental agencies in complymg with the Act’s open meetlng requirements.’

" City of Merced v. State of California (1984) 153 Cal.App.3d 777; Carrisales v. Department voAf Corrections (1999)
21 Cal.4th 1132

2 Freedom Newspapers, Inc. v. Orange County Employees Retirement System Board of Directors, supra, 6 Cal 4"
at p. 829.
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- Accordingly, the Commission finds that permanent decisionmaking bodies created by formal
action were subject to the Brown Act before the enactment of the test claim legislation and, thus,
are not new.

e Temporary decisionmaking committee or board created by formal action

This body is also identified as a “legislative body™ in prior law under section 54952.2 as
discussed above. Section 54952.2 stated:

As used in this chapter, “legislative body” also means any board, commission,
comumittee, or similar multimember body which exercises any authority of a
legislative body of a local agency delegated to it by that legislative body.
(Emphasis added.)

For the same reasons discussed under the section analyzing permanent decisionmaking bodies,
the Commission finds that temporary decisionmaking bodies created by formal action were
subject to the Brown Act before the enactment of the test claim legislation and, thus, are not new. .

e Permanent advisory commiittee or board created by formal act1on (except less than a
quorum of the members)

This body is identified under prior law in sections 54952.3 and 54952.5. Section 54952.3
defined “legislative body” as any advisory committee created by formal action. In addition,
section 54952.3 provides an exception for any advisory committee composed solely of less than a
quorum of the members of the legislative body. Section 54952.5 also defined “legislative body”
to include permanent boards or commissions of a local agency. Thus, the Commission finds that
permanent advisory committees or boards created by formal action (except less than a quorum of
the members) were “legislative bodies” under prior law.

e Temporary advisory committee or board created bLfrmal action (except less than a
quorum of the members)
This body is identified under prior law in section 54952.3 as discussed above, and thus, the
Commission finds that this body was a “legislative body™ under prior law.

e Standing committees comprised of a quorum of the members of the legislative body
These bodies are also defined as a “legislative body” under prior law. Standing committees, by
definition, are permanent commiittees that regularly consider a particular subject matter. When
comprised of a quorum of the members of the legislative body, these committees fall under the
definition of a committee with delegated authority since they are empowered to make decisions
on behalf of the legislative body."® In addition, standing committees comprised of a quorum of
the members fall under the definition of “legislative body” in former Government Code sections
54952.3 and 54952.5 (i.e. permanent advisory committees of a local agency). Thus, the - ’
Commission finds that standing committees composed of at least a quorum of the members of
the legislative body are not new bodies under the test claim legislation.

The cliart below provides a summary of the Commission’s findings:

B Former Government Code section 54952.2 stated in relevant part as follows:
“...legislative body also means any board, commission, committee, or similar multimember body which
exercises any authority of a legislative body of a local agency delegated to it by that legislative body.”
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Test Claim Legislation
Section 54952

Prior Law
Sections 54952, 54952.3, 54952.3, 54952.5

Governing body

§ 54952 Governing body

Permanent decisionmaking committee or board
created by formal action

§ 54952.2 Any board, committee, body that exercises
any authority of a legislative body delegated to it by
the legislative body ;

§ 54952.5 Planning commissions, library boards,
recreation commissions, and other permanent boards
or commissions of a local agency

Temporary decisionmaking committee or board
created by formal action

§ 54952.2

Permanent advisory committee or board created
by formal action (except less than a quorum of
the members)

§ 54952.3 Any advisory committee created by formal
action (except less than a quorum of the members)

§ 54952.5 Planning commissions, library boards,
recreation commission, and other permanent boards
or commissions of a local agency

Temporary advisory committee or board created
by formal action (except less than a quorum of
the members).

§ 54952.3

“Standing committees, irrespective of their
“composition (i.e. even those with less than a
=quorum of the members of the legislative: body)
th a continuiirig sub_]ect matter jurisdicti ‘11 ‘oF
Ja ifieéting schedule fixed by formal-action ¢

| members of the legislative body are covered in prio .
| Jaw through'§§ 54952.2, 54952.3 -and 54952.5.

NEW--Standing committees with less than a
quorum of the members
However, standing comimnittees with a quorum of

Based on the foregoing, the Commission finds that Government Code sections 54952 and
54954.2, subdivision (a), of the test claim legislation constitute a new program or higher level of
service pursuant to article XIII B, section 6 of the California Constitution for two new bodies
(local bodies created by state or federal statute and standing committees with less than a quorum
of the members of the legislative body with a continuing subject matter jurisdiction, or a meeting
schedule fixed by formal action) to prepare and post an agenda of their meetings 72 hours prior
to the meeting which contains a brief general description of each item to be transacted-or

discussed at the meeting.

Advisory Bodies Subject to the Notice & Agenda Requirements

In the Open Meetings Act (CSM-4257) test claim, the Commission determined that Government
Code section 54954.2 imposed a reimbursable state mandated program upon “all legislative
bodies,” as defined, to post a notice and agenda 72 hours prior to the meeting of a legislative
body. That section also required that the notice and agenda contain a brief general description of
all items to be discussed at the meeting. Section 54954.2 was enacted in 1986 and applied to all
legislative bodies, which by definition included advisory bodies before the enactment of the test
claim legislation, '
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However, prior law (former Government Code section 54952.3, which was enacted in 1968) also
exempted advisory bodies from the regular notice and agenda provisions of the Act and held
them to 51gn1ﬁcant1y reduced notice requirements:

Meetings of such advisory commissions, committees or bodies...shall be open
and public, and notice thereof must be delivered personally or by mail at least 24
hours before the time of such meeting to each person who has requested, in
writing, notice of such meeting.

If the advisory commission, committee or body elects to provide for the holding of
regular meetings, it shall provide by bylaws, or by whatever other rule is utilized
by that advisory body for the conduct of its business, for the time and place for
holding such regular meetings. No other notice of regular meetings is required.
(Emphasis added.)

Thus, prior law, as specified in sections 54954.2 and 54952.3, imposed conflicting duties on
advisory bodies. If an advisory body complied with section 54952.3 by notpreparing and posting
an agenda, did it violate section 54954.2? In other words, which statute constitutes prior law
with respect to the duties imposed on advisory bodies?

Sutherland Statutory Construction, a treatise on statutory construction, explains that whenever
the legislature enacts a provision, it has in mind previous statutes relating to the same subject
matter. In the absence of any express repeal or amendment, the new provision is presumed to be
in accord with the legislative policy embodied in those puor statutes. When a conflict exists, the
more specific statute controls over the more general one.'* However, where the conﬂlct Is
irreconcilable, the statute that is the more recent of the two conflicting statutes prevails,'

In this case, the Commission finds the express language of section 54952.3 is more specific than
the provisions of section'54954.2 and thus, prevails as prior law. Section 54952.3 specifically
identified advisory commissions and committees as legislative bodies that were not required to
prepare and post an agenda. They were only required to deliver notice of their meetings 24-hours
prior to the meeting and to provide in their bylaws for the time and place of holding regular
meetings. In contrast, section 54954.2 generally referred to “the legislative body of the local
agency, or its designee,” when describing the bodies to which the notice requirements applied.
Thus, by the repeal of section 54952.3 by the test claim legislation, advisory bodies are now
subject, for the first time, to the full notice and agenda requirements specified in section 54954.2,
subdivision (a), of the Brown Act.

Therefore, the Commission finds that Government Code section 54954.2, subdivision (a),
constitutes a new program or higher level of service pursuant to article XIII B, section 6 of the o
California Constitution for all permanent and temporary advisory bodies created by formal action |
(except less than a quorum of the members of the legislative body) to comply with the full notice
and agenda requirements of the Brown Act by preparing and posting an agenda of their meetings

4 People v. Tanner (1979) 24 Cal.3d 514, 521, where the California Supreme Court states that “[a] specific
provision relating to a particular subject will govern a general provision, even though the general provision standing
alone would be broad enough to include the subject to which the specific provision relates.”

1% 2B, Sutherland, Statutory Construction (5" Ed. 1994) § 51.02.
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72 hours prior to the meeting which contains a brief general description of each item to be
transacted or discussed at the meeting.

Part Two: Closed Session Requir emeuts

Under prior law, the legislative body was required to state the reasons for a closed session either
before or after the closed session and to publicly report the action and vote taken in closed
session regarding the appointment, employment or dismissal of a public employee. The test
claim legislation added four new closed session requirements that apply to all “legislative
bodies” including those newly defined under the test claim legislation.

Notice and Agenda Requirements

The test claim legislation amended the notice and agenda provisions to include closed session
items on the agenda. Section 54954.2 states, in relevant part, the following:

At least 72 hours before a regular meeting, the legislative body of a local agency,

or its designee, shall post an agenda containing a brief general description of each

item of business to be transacted or discussed at the meeting, including items to be

discussed in closed session. A brief general description of an item generally need

not exceed 20 words. (Undelhned portion indicates amendments to this section by

the test claim legislation).
Under prior law, the legislative body was only required to state the general reason or reasons for
the closed session either prior to or after holding the closed sess1on and if desired, cite the
statutory authority under which the session was being held.'® The test claim legislation now
requires a b11ef gener al descuptlon of closed session items to be included on the agenda for the
meeting. '

Thus, the Commission finds that Government Code section 54954.2, subdivision (a), of the test
claim legislation constitutes a new program or higher level of service pursuant to article ~ XIII
B, section 6 of the California Constitution for all “legislative bodies” defined in Government
Code section 54952 to provide a brief general description of all items to be discussed in closed
session on the agenda of the meeting.

Prior Disclosure Requir ements

Under prioer law, section 54957.7 only required a leglslatlve body, prior to or after the closed
sessiomn, to state the general reason for the closed session and to include the appropriate statutory
authority, if desired. The test claun leglslatlon amended this sectlon to ploV1de in relevant part,
as follows: ‘ - L :

(a) Prior to holding any closed session, the legislative body of the local agency
shall disclose, in an open meeting, the item or items to be discussed in the closed
session. The disclosure may take the form of a reference to the item or items as
they are listed by number or letter on the agenda.

'® Former Government Code section 54957.7.
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The test claim legislation now requires all legislative bodies to disclose each item to be discussed
in closed session prior to the start of the closed session.

Accordingly, the Commission finds that Government Code section 54957.7, subdivision (a), of
the test claim legislation constitutes a new program or higher level of service pursuant to article
XIII B, section 6 of the California Constitution for all “legislative bodies” as defined in
Government Code section 54952 to disclose, prior to holding a closed session, each item to be
‘discussed in closed session.

Subsequent Reporting Requirements

Subdivision (b) was added to section 54957.7 by the test claim legislation and provides as
follows:

(b) After any closed session, the legislative body shall reconvene into open
session prior to adjournment and shall make any disclosures required by Section
54957.1 of action taken in the closed session. '

Section 54957.1, subdivision (a) of the test claim legislation added an extensive list of items
requiring the legislative body to publicly report, either orally or in writing,"” the actions and votes
taken in closed session for the following items:

(1) Approval of an agreement concluding real estate negotiations pursuant to
Section 54956.8 shall be reported after the agreement is final, as specified below:

(A) If its own approval renders the agreement final, the body shall report
that approval and the substance of the agreement in open session at the
public meeting during which the closed session is held.

(B) If final approval rests with the other party to the negotiations, the local
agency shall disclose the fact of that approval and the substance of the
agreement upon inquiry by any person, as soon as the other party or its
agent has informed the local agency of its approval.

(2) Approval given to its legal counsel to defend, or seek or refrain from seeking
appellate review or relief, or to enter as an amicus curiae in any form of litigation
as the result of a consultation under Section 54956.9 shall be reported in open
session at the public meeting during which the closed session is held. The report
shall identify, if known, the adverse party or parties and the substance of the
litigation. In the case of approval given to initiate or intervene in an action, the
announcement need not identify the action, the defendants, or other particulars,
~ but shall specify that the direction to initiate or intervene in an action has been - -
given and that the action, the defendants, and the other particulars shall, once
formally commenced, be disclosed to any person upon inquiry, unless to do so
would jeopardize the agency's ability to effectuate service of process on one or

" Government Code section 54957.1(b) provides in relevant part the following:
“Reports that are required to be made pursuant to this section may be made orally or in writing.”
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more unserved parties, or that to do so would jeopardize its ability to conclude
existing settlement negotiations to its advantage.

(3) Approval given to its legal counsel of a settlement of pending litigation, as
defined in Section 54956.9, at any stage prior to or during a judicial or quasi-
judicial p1oceed1ng shall be reported after the settlement is final, as specified
below:

(A) If the legislative body accepts a settlement offer signed by the
opposing party, the body shall report its acceptance and identify the
substance of the agreement in open session at the public meeting during
which the closed session is held.

(B) If final approval rests with some other party to the litigation or with
the court, then as soon as the settlement becomes final, and upon inquiry
by any person, the local agency shall disclose the fact of that approval, and
identify the substance of the agreement.

(4) Disposition reached as to claims discussed in closed session pursuant to
Section 54956.95 shall be reported as soon as reached in a manner that identifies
the name of the claimant, the name of the local agency claimed against, the
substance of the claim, and any monetary amount approved for payment and
agreed upon by the claimant.

(5) Action taken to appoint, employ, dismiss, accept the resignation of, or
otherwise affect the employment status of a public employee in closed session
pursuant to Section 54957 shall be reported at the public meeting during which
the closed session is held. Any report required by this paragraph shall identify the
title of the position. The general requirement of this paragraph notwithstanding,
the report of a dismissal or of the nonrenewal of an employment contract shall be -
deferred until the first public meeting following the exhaustion of admlnlstl ative
1emed1es if any.

(6) Approval of an agreement concluding labor negotiations with represented
employees pursuant to Section 54957.6 shall be reported after the agreement is
final and has been accepted or ratified by the other party. The report shall identify
the item approved and the other party or parties to the negotiation.

Under prior law, the sole reporting 1'equi1'ément for closed sessions under section 54957.1 was to
report at the current or a subsequent meeting, any action taken and any roll call vote to appoint,
‘employ, or dismiss a public employee.'® Other issues that could be discussed in closed session
such as licensing matters, real estate negotiations or pending htlgatlon did not require any _
reporting in a pubhc sessmn 19. The test claim leg1slat10n now requires the legislative body to

'8 Former section 54957.1 stated the following:
“The legislative body of any local agency shall publicly report at the public meeting during which the
closed session is held or at its next public meeting any action taken, and any rol! call vote thereon, to
appoint, employ, or dismiss a public employee arising out of anyclosed session of the legislative body.”
'* Government Code sections 54956.7, 54956.8, 54956.9, 54957.
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reconvene into public, open session and report the actions and votes taken on the five new items
listed above which were discussed in closed session. ‘ ‘

Therefore, the Commission finds that Government Code sections 54957.7, subdivision (b), and
54957.1, subdivision (&), of the test claim legislation constitute a new program or higher level of
service pursuant to article XIII B, section 6 of the California Constitution for all bodies defined
as “legislative bodies” in Government Code section 54952 to reconvene in public session prior to
adjournment and report the five items identified in section 54957.1, subdivision (a) (1-4, 6)
which were discussed in closed session.

Documentation Requirements

Subdivisions (b) and (c) of section 54957.1 of the test claim legislation concern the provision of
documentation from closed sessions to members of the public. This section provides, in relevant
part, as follows:

(b)...The legislative body shall provide to any person who has submitted a written
request to the legislative body within 24 hours of the posting of the agenda, or to
any person who has made a standing request for all documentation as part of a
request for notice of meetings pursuant to Section 54954.1 or 54956, if the
requester is present at the time the closed session ends, copies of any contracts,
settlement agreements, or other documents that were finally approved or adopted
in the closed session. If the action taken results in one or more substantive
amendments to the related documents requiring retyping, the documents need not
be released until the retyping is completed during normal business hours, provided
that the presiding officer of the legislative body or his or her designee orally
sumimarizes the substance of the amendment for the benefit of the document
requester or any other person present and requesting the information.

(c) The documentation referred to in paragraph (b) shall be available to any person
on the next business day following the meeting in which the actions referred to is
taken or, in the case of substantial amendments, when any necessary retyping is
complete. v

Prior to the test claim legislation, section 54957.1 did not address writings. The subject of
‘writings® was addressed in section 54957.5 which provided for the inspection and distribution of
certain writings that were public records under the California Public Records Act. However,
subdivision (e) of section 54957.5 provided that, “(T)his section shall not be construed to be
applicable to any writings solely because they are properly discussed in aclosed session of a
legislative body of a local agency...”.- Thus, while prior law provided for the inspection and
provision of certain writings distributed to the legislative body, it did not require the distribution
of documentation from closed sessions to members of the public.

Accordingly, the Commission finds that Government Code section 54957.1, subdivisions (b) and

(c), of the test claim legislation constitutes a new program or higher level of service pursuant to
article XIIT B, section 6 of the California Constitution for all bodies defined as “legislative

57



bodies” in Government Code section 54952 to provide copies of documentation from the closed
session within the specified timelines.

Issue 2: Does the test claim' legislation impose costs mandated by the state pursuant to
~ article XIII B, section 6 of the California Constitution and Government Code
section 175147

The remaining issue is whether there are increased costs mandated by the state. Government
Code section 17514 provides in relevant part the following:

Costs mandated by the state means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975...which mandates a new program or higher
level of service within the meaning of Section 6 of Article XIII B of the California
Constitution. (Emphasis added.)

In addition, section 17556 provides in relevant part the following:

The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or school district, if, after a -
hearing, the commission finds that: -

(a) The clann is submitted by a local agency ar school district which 1equested
legislative authority for that local agency or school district to implement the -
program specified in the statute, and that statute imposes costs upon that local
agency or school district requesting the legislative authority. A resolution

- from the governing body or a letter from a delegated representative of the
governing body of a lecal agency or school district which requests
authorization for that local agency or school district to implement a given
program shall constitute a request within the meaning of this paragraph.

Atthe May 24, 2001 hearing, the Department of Finance contended that local agencies requested
the enactment of the test claim legislation and, thus, there are no costs mandated by the state.
Mr. Cedrik Zemitis testified on behalf of the Department of Finance as follows:

MR. ZEMITIS: Second, local request, we would note that at the time the test
 claim statute was considered by the legislature, it was clear that these bills were
introduced at the behest of local governments. The author of most of the bills
' stated for the record at the time that existing law was amended specifically at the
1equest of local agenmes Indeed numerous 1eg151at1ve connnlttee analyses
suppofc the autho1 S e S

In addition, the California School Boards Association at the time stated that
clarification of the existing Brown Act will not create additional costs to local
government, In addition, the California State Association of Counties and
numerous other local entltles all officially supported the legislation because it
would simplify and clarify the Brown Act with no additional costs. A
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While we do not have resolutions from all of the affected local entities, which
would be in the thousands literally, representatives of those entities clearly
sponsored the legislation as well as reported savings and no new costs. Therefore
we believe any mandate would not be reimbursable.””

In response, the claimant testified that the City of Newport Beach did not request legislative
authority to implement the program nor did they sponsor the test claim legislfcltion.21 In addition,
there is no evidence in the record of a resolution from any governing body of a local agency
requesting authorization to implement the test claim legislation. Therefore, the Commission
finds that Government Code section 17556, subdivision (a) does not apply in this test claim.

Further, section 17556, subdivision (e) provides that the commission shall not find costs
mandated by the state, as defined in Section 17514, in any claim submitted by a local agency or
school district, if, after a hearing, the commission finds that:

(e) The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school districts, or
includes additional revenue that was specifically intended to fund the costs of the state
mandate in an amount sufficient to fund the cost of the state mandate.

The Department of Finance contends that while chapters 1136 and 1137 may have resulted in

reimbursable state-mandated activities pertaining to certain notification requirements, these

chapters may also result in offsetting savings to local governments by specifying that agenda

descriptions be restricted to 20 or less words. The Department also contends that the test claim

legislation results in cost savings te local governments by simplifying and clarifying the Brown

Act. The Department did not comment on the new closed session requirements of the test claim
legislation.

The original claimant, the County of Santa Clara, submitted a declaration to support their
contention that the test claim legislation resulted in an increase in costs incurred by several
County departments. Steve Conrad, SB 90 Coordinator for the County of Santa Clara declared
on December 28, 1994 that an additional $560 will be incurred per year by Santa Clara county to
include closed session items on the agenda, and that an additional $2,200 will be incurred per
year by Santa Clara county to record closed session discussions in order to report in open session
the items discussed in closed session, and that an additional $6,300 will be incurred per year by
Santa Clara county to prepare and post an agenda for the new bodies defined as “legislative
bodies™ in the test claim legislation. |

In reviewing the language of the test claim legislation, there is no language that prbvi&es for
offsetting savings resulting in no net costs to the claimants, nor does the test claim legislation
include any additional revenue specifically intended to fund the mandate. While the Department
of Finance contends that the test claim statutes may result in offsetting savings to the claimants

0 Hearing Transcript, May 24, 2001 Commission on State Mandates Hearing, page 14, line 25; page 15, lines 1-25;
page 16, lines 1-7.
2! Hearing Transcript, May 24, 2001 Commission on State Mandates Hearing, page 29, lines 1521.
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by limiting the agenda descriptions to “20 words or less”, the Commission finds that the
language of the test claim legislation does not support this conclusion. Nor has the Department
provided any documentary evidence to support their contention. Former Senator Kopp contends
that the legislative intent of these amendments was to simplify and clarify the Brown Act.
However, no documentary evidence has been provided to support this contention. Thus, the
Commuission finds that Government Code section 17556, subdivision (e) does not apply in this
test claim... . - ' S ' :

Therefore, the Commission finds that the test claim legislation, which requires the legislative
bodies of local agencies to perform a number of additional activities in relation to the open
meeting requirements of the Brown Act, imposes costs mandated by the state within the meaning
of article XIII B, section 6 of the California Constitution and Government Code section 17514,
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CONCLUSION

Based on the foregoing, the Commission concludes that the test claim legislation (Government
Code sections 54952, 54954.2, 54957.1, and 54957.7) imposes a reimbursable state-mandated
program upon local governments within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514 for the following activities:

Open Session Requirements

Activity Applies To
To prepare and post an agenda at least 72 hours before Local Bodies created by state or federal statute.
a regular meeting containing a brief general

description of each item of business to be transacted Standing Committees with less than a quorum of
or discussed at the meeting. A brief general members of the legislative body that has a

" description of an item generally need not exceed 20 continuing subject matter jurisdiction or a
words. meeting schedule fixed by formal action.

[Gov. Code § 54954.2, subd. (a)]
Permanent & Temporary Advisory Bodies
(except bodies of less than a quorum of the
members of the legislative body).

Closed Session Requirements

Activity Applies To
To include a brief general description on the agenda of all All “legislative bodies”

items to be discussed in closed session. A brief general
description of an item generally need not exceed 20 words.
[Gov. Code § 54954.2, subd. (a)]

To disclose in an open meeting, prior to holding any closed All “legislative bodies”
session, each item to be discussed in the closed session.
[Gov. Code § 54957.7, subd. (a)]

To reconvene in open session prior to adjournment and report All “legislative bodies”
the actions and votes taken in closed session for the five ‘

items icentified in Government Code section 54957.1,

subdivision (a){(1-4, 6).

[Gov. Code § 54957.7, subd. (b)]

To provide copies of closed session documents as required. All “legislative bodies”
[Gov. Code § 54957.1, Subd. (b) and (c)]

The Commission further concludes that all other statutes and code sections included in this test
claim do not constitute a reimbursable state-mandated program.
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BEFORE THE Attachment ¥

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA -
IN RE TEST CLAIMS ON: , No. 04-PGA- 33 (a.k.a. CSM 4257 and 4469)

Government Code Sections 54952, 54954.2, Open Meetings Act and Brown Act Reform
54954.3, 54957.1, and 54957.7 as amended by ORDER TO REINSTATE

Statutes 1986, Chapter 641, and Statutes 1993, CONSOLIDATED PARAMETERS AND

Chapters 1136, 1137, 1138 GUIDELINES IN NO. 04-PGA- 33 (a.k.a.
Filed on April 1, 1987 | CSM 4257 and 4469)

By the County of Los Angeles, Claimant (Adopted Sepz‘em-ber 27, 2009)
(Open Meetings Act, CSM 4257) :

Filed on December 29, 1994 and amended on
August 7, 2000;

By the City of Newport Beach, Claimant.
(Brown Act Reform, CSM 4469)

On March 9, 2009, the Third District Com't of Appeal in Calzfor nia School Boa7 ds Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 .of the
" California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Saciamehto‘County Supellor Court, Case No. 06CS01335, issued 2
Judgment and Per empto1y Writ of Mandate Followmg Appeal directing the Comm1ss1on to:

Set aside as null and void the order adopted on September 27 2005 settlno aside
the Statement of Decision in Proceeding CSM-4257 (Open Meeting Act), the
Statement-of Decision in Proceeding CSM-4469 (Brown Act Reform) and the
consolidated parameters and guidelines pertaining to Proceeding CSM-4257 and
CSM-4469, in their entirety, and you are further directed to remstate the pr evious
determinations of the Commission in those proceedmgs

In accordance with the Per emptory Writ of Mandate, the Commission hereby REINSTATES the
followmg attached document ) o

o Consolidated pal ameiers and gmdehnes in Open Meetzngs Act and Brown Act Reform
. No. 04-PGA- 33 (a.k.a. CSM 4257 and 4469), adopted on
April 25, 2002. ' o

Dated:

PAULA HIGASHI, Executive Director
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Set Aside: July 19,2005
Adopted: April 25,2002
J\mandates\csm4000\4469\PsGs\pgadopt042502

Parameters and Guidelines
Government Code Sections 54952, 54954.2, 54954.3, 54957.1, and 54957.7

Statutes of 1986, Chapter 641
Statutes of 1993, Chapters 1136, 1137 and 1138

Open Meetings Act/Brown Act Reform

L SUMMARY OF THE MANDATE

Government Code sections 54952, 54954.2, 54957.1 and 54957.7, require that “legislative
bodies” of local agencies comply with certain changes to the Ralph M. Brown Act, also known
as the Open Meetings_Act.

On June 28, 2001, the Commission on State Mandates (Commission) adopted its Statement of
Decision on the Brown Act Reform test claim (CSM-4469). The Commission found that
Government Code sections 54952, 54954.2, 54957.1, and 54957.7, as added and amended by
Statutes of 1993, chapters 1136, 1137, and 1138, constitutes a reimbursable state mandated
program upon local governments within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514. The test claim legislation expanded the types
of “legislative bodies” required to comply with the notice and agenda requirements of
Government Code sections 54954.2 and 54954.3, to include:

e Local Bodies created by state or federal statute.

o Standing Committees with less than a quorum of membels of the legislative body that
has a continuing subj ect matter jurisdiction or a meetmg schedule fixed by formal
action.

e Permanent & Temporary Advisory Bodies (ekcept bodies of less than a quorum of the
members of the legislative body)

It also 1equued all “leglshtlve bodies™ to perform a number of additional act1v1tles in relation to
the closed session requirements of the Brown Act, as follows

e To include a brief general description on the agenda of all items'to be discussed in
closed session. A brief general description of an item generally need not exceed 20
words. (Gov. Code, § 54954.2, subd. (a).)

e To disclose in an open meeting, prior to holding any closed session, each item to be
discussed in the closed session. (Gov. Code, § 54957.7, subd. (a).)

e Toreconvene in open session prior to adjournment and report the actions and votes
taken in closed session for the five items identified in Government Code section
54957.1, subdivision (a)(1-4, 6). (Gov. Code, § 54957.7, subd. (b).)

e To provide copies of closed session documents as required. (Gov. Code, § 54957.1,
subd. (b) and (c).)

The Commission previously adopted two test claims on the Brown Act:

64



1. Open Meetings Act

On March 23, 1988, the Commission adopted the Open Meetings Act test claim (CSM-4257).
Statutes of 1986, chapter 641, added Government Code section 54954.2 to require that the
legislative body of the local agency, or its designee, post an agenda containing a brief general
description of each item of business to be transacted or discussed at the regular meeting,
subject to exceptions stated therein, specifying the time and location of the regular meeting and
requiring that the agenda be posted at least 72 hours before the meeting in a location freely
accessible to the public. The following types of “legislative bodies” were eligible for
reimbursement:

* Governing board, commission, directors or body of a local agency or any board or
' commission thereof, as well as any board, commission, committee, or other body on
which officers of a local agency serve in their official capacity.

* Any board, commission, committee, or body which exercises authority delegated to it
by the legislative body.

e Planning commissions, library boards, recreation commissions, and other permanent
boards or commissions of a local agency composed of at least a quorum of the members
of the legislative body.

Statutes of 1986, chapter 641 also added Government Code section 54954.3 to provide an
opportunity for members of the public to address the legislative body on specific agenda items
or any item of interest that is within the subject matter jurisdiction of the legislative body, and
this opportunity for comment must be stated on the posted agenda. ,

2. School Site Councils and Brown Act Reform

On April 27, 2000, the Commission approved the School Site Councils and Brown Act Reform
test claim (CSM-4501). This test claim was based on Government Code section 54954 and
Education Code section 35147, which addressed the application of-the open meeting act
provisions of the Brown Act to specified school site councils and advisory committees of
school districts.’

I1. ELIGIBLE CLAIMANTS

Any county, city, a city and county, school or special district that incurs increased costs as a.
result of this reimbursable state mandated program is eligible to claim reimbursement of those
costs.

HIL. PERIOD OF REIMBURSEMENT

Government Code section 17557, prior to its amendment by Statutes of 1998, chapter 681
(effective September 22, 1998), stated that a test claim must be submitted on or before December.
- 31 following a given fiscal year to establish eligibility for reimbursement for that fiscal year.
The test claim.for Brown Act Reform was filed on December 29, 1994, Statutes

of 1993, chapters 1136, 1137, and 1138, became effective January 1, 1994. Therefore, costs
- incurred on or after January 1, 1994 for compliance with the Brown Act Reform mandate are
eligible for reimbursement.

! The parameters and guidelines for the School Site Councils and Brown Act Reform test claim are not included in
these parameters and guidelines.
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Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561, subdivision (d)(1), all claims for reimbursement of initial years’ costs shall
be submitted within 120 days of notification by the State Controller of the issuance of claiming
instructions.

If total costs for a given fiscal year do not exceed $200, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564,

Initial years’ costs shall not include any costs that were claimable or reimbursed pursuant to
Open Meetings Act Parameters and Guidelines as amended on December 4, 1991 or
November 30, 2000. Reimbursement for these costs must be claimed as prescribed in the
Controller’s Claiming Instructions No. 2000-15 and 2000-16 for local agencies and schools,
respectively.

Annual claims, commencing with the 2001-2002 fiscal year, shall include all costs for Open
Meetings Act and Brown Act Reform.

IV. REIMBURSABLE ACTIVITIES
For each eligible claimant, the following activities are eligible for reimbursement:

-~ A. Agenda Preparation and Posting Activities

1. Prepare a single agenda for a regular meeting of a legislative body of a local agency or
school district containing a brief description of each item of business to be transacted or
discussed at a regular meeting, including items to be discussed in closed session, and
citing the time and location of the regular meeting.? (Gov. Code, § 54954.2,
subd. (a).)

Post a single agenda 72 hours before a meeting in a location freely accessible to the
public. Further, every agenda must state that there is an opportunity for members of the
public to comment on matters that are within the subject matter jurisdiction of the
legislative body, subject to exceptions stated therein. (Gov. Code, §§ 54954.2,

subd. (a), and 54954.3, subd. (a).)

Beginning January 1, 1994, the following types of “legislative bodies” are eligible to claim
reimbursement under these parameters and guidelines for the activities listed in section IV.A:

[\

o TLocal Bodies created by state or federal statute.

e Standing Committees with less than a quorum of members of the legislative body that
has a continuing subject matter jurisdiction or a meeting schedule fixed by formal
actlon

i - i

. Pelmanent & Temporary Advisory Bodles (except bodles of ess than a quorum of the S

members of the legislative body).

Beginning January 1, 1994, the following “legislative bodies” are e11g1ble to claim
reimbursement unde1 these parameters and guidelines for the preparation of a brief general
description of closed session agenda items, using either the actual or standard time
reimbursement options pursuant to section V.A.1 or 2:

? As.amended by Statutes of 1993, chapter 1136.
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Governing board, commission, directors or body of a local agency or any board or
commission thereof, as well as any board, commission, committee, or other body on
which officers of a local agency serve in their official capacity.

Any board, commission, committee, or body which exercises authority delegated to it
by the legislative body.

Planning commissions, library boards, recreation commissions, and other permanent
boards or commissions of a local agency composed of at least a quorum of the members
of the legislative body.

Local Bodies created by state or federal statute.

Standing Committees with less than a quorum of members of the legislative body that
has a continuing subject matter jurisdiction or a meeting schedule fixed by formal
action.

Permanent & Temporary Advisory Bodies (except bodies ofless than a quorum of the
members of the legislative body). - ‘

B. Closed Session Activities

1.

Disclose in an open meeting, prior to holding any closed session, each item to be
discussed in the closed session. (Gov. Code, § 54957.7, subd. (a).)

Reconvene in open session prior to adjournment to make any disclosures required by
Section 54957.1 of action taken in the closed session, including items as follows: (Gov.
Code, § 54957.7, subd. (b).)

a. Approval of an agreement concluding real estate negotiations as specified in
Section 54956.8. (Gov. Code, § 54957.1, subd. (a)(1).)

b. Approval given to its legal counsel to defend, or seek or refrain from seeking
appellate review or relief, or to enter as an amicus curiae in any form of litigation as
the result of consultation under Section 54956.9. (Gov. Code, § 54957.1,
subd. (2)(2).)

c. Approval given to its legal counsel of a settlement of pending litigatiml as defined in
Section 54956.9, at any stage prior to or during a judicial or quasi-judicial proceeding
shall be reported after the settlement is final. (Gov. Code, § 54957.1, subd. (a)(3).)

d. Disposition reached as to claims discussed in closed session pursuant to Section
54956.95 shall be reported as soon as reached in a manner that identifies of the name
of the claimant, the name of the local agency claimed against, the substance of the
claim, and any monetary amount approved for payment and agreed upon by the
claimant. (Gov. Code, § 54957.1, subd. (a)(4).) ' o

e. Approval of an agreement concluding labor negotiations with represented employees
pursuant to Section 54957.6 shall be reported after the agreement is final and has
been accepted or ratified by the other party. (Gov. Code, § 54957.1, subd. (a)(6).)

Provide copies of any contracts, settlement agreements, or other documents that were
finally approved or adopted in the closed session to a person who submitted a written
request within the timelines specified or to a person who has made a standing request, as
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. set forth in Sections 54954.1 or 54956 within the time lines specified. (Gov. Code, §
54957.1, subd. (b) and (c).)

4. Train members of only those legislative bodies that actually hold closed executive
sessions, on the closed session requirements of Brown 4ct Reform. If such training is
given to all members of the legislative body, whether newly appointed or existing
members, contemporaneously, time of the trainer and legislative members is
reimbursable. Additionally, time for preparation of training materials, obtalmng
materials including training videos and audio visual aids, and training the trainers to
conduct the training is reimbursable. See Section V.B.6 of these parameters and
guidelines.

Beginning January 1, 1994, the following “legislative bodies” are eligible to claim
reimbursement under these parameters and guidelines for the activities listed in IV.B:

* (Governing board, commission, directors or body of a local agency or any board or
commission thereof, as well as any board, commission, committee, or cther body on
which officers of a local agency serve in their official capacity.

e Any board, commission, committee, or body which exer c:ses authority delegated to it
by the legislative body.

¢ Planning commissions, library boards, recreation commissions, and other permanent
boards or commissions of a local agency composed of at least a quorum of the members
of the legislative body.

e~ Local Bodies created by state or federal statute.

e Standing Committees with less than a quorum of members of the legislative body that
has a continuing subject matter jurisdiction or a meeting schedule fixed by formal
action.

e Permanent & Temporary Advisory Bodies (except bod1es of less than a quouun of the
members of the legislative body).

V. CLAIM PREPARATION AND SUBMISSION

Each reimbursement claim must be timely filed. Each of the following cost elements must be
identified for each reimbursable activity identified in section IV of this document.

A. Reimbursement Options for Agenda Preparation and Posting, Including Closed Session
Agenda [tems '

Eligible claimants may use the actual time, standard time, or flat rate reimbursement options for
claiming costs incurred pursuant to section IV.A of these parameters and guidelines for agenda -
preparation and posting, including closed session items.> Ehglble claimants must claim actual -
costs incurred for subsequent reporting of action taken in closed session, providing copies of
documents approved or adopted in closed session, and training,.

> The flat rate includes all of the costs for preparing and posting an agenda, including closed session agenda items.
Claimants that filed reimbursement claims under the Open Meetings Act Program using the flat rate reimbursement
option cannot file another reimbursement claim using the flat rate option for initial years costs for agenda
preparation of closed session items under Brown Act Reform. Refer to sections I1I and IV of these parameters and
guidelines.
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For each type or name of meeting claimed during a fiscal year, select one of the following
reimbursement options. For example, all city council meetings in a given fiscal year may be
claimed on only one basis: actual time, standard time or flat-rate. If standard time is selected, all
city council meetings must be claimed using this basis for the entire year. However, all city

- council meetings could be claimed on an actual cost basis during a subsequent fiscal year.

1. Actual Time

List the meeting names and dates. Report each employee implementing the reimbursable
activities by name, job classification, and productive hourly rate (total wages and related
benefits divided by productive hours). Describe the specific reimbursable activities
performed and the hours devoted to each reimbursable activity performed.

Counties and cities may claim indirect costs pursuant to section V.C.
2. Standard Time

a.

Main Legislative Body Meetings of Counties and Cities

List the meeting names and dates. For each meeting, multiply the number of agenda
items, excluding standard agenda items such as “adjournment”, “call to order™, “flag
salute”, and “public comments”, by 30 minutes and then by the blended productive
hourly rate of the involved employees.

Counties and cities may claim indirect costs pursuant to section V.C.

Special District Meetings, and County and City Meetings Other Than Mairn
Legislative Body

List the meeting names and dates. For each meeting, multiply the number of agenda
items, excluding standard agenda items such as “adjournment”, “call to order”, “flag
salute”, and “public comments”, by 20 minutes and then by the blended productive

hourly rate of the involved employees.

Special districts, counties and cities may claim indirect costs pursuant to
section V.C.

School and Community College Districts and County Offices of Education

List the meeting names and dates. For each meeting, multiply the number of agenda
items times the minutes per agenda item for County Offices of Education and for
districts, by enrollment size, times the blended productive hourly rate of the involved
employees. The minutes per agenda for County Offices of Education and for districts
by enrollment size are: -

County Offices of Education: 45 minutes
Districts:
Enrollment 20,000 or more 45 minutes
Enrollment 10,000 — 19,999 15 minutes
Enrollment less than 10,000 10 minutes

School and community college districts and County Offices of Education may claim
indirect costs pursuant to section V.C. '
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3. Flat Rate*

List the meeting names and dates. Multiply the uniform cost allowance, shown in the table
provided below, by the number of meetings. The uniform cost allowance shall be adjusted
each year subsequent to fiscal year 1997-1998 by the Implicit Price Deflator referenced in
Government Code section 17523.

1993-1994 $ 90.10
1994-1995 92.44
1995-1996 95.12
1996-1997 97.31
1997-1998 100.00

B. Direct Cost Reporting

Direct costs that are eligible for reimbursement are:
1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job classification,
and productive hourly rate (total wages and related benefits divided by productive hours).
Describe the specific reimbursable activities performed and the hours devoted to each
reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recognized method of
costing, consistently applied.

3. ‘Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent on
the activities and all costs charged. If the contract is a fixed price, report the services that
were performed during the period covered by the reimbursement claim. If the contract
services are also used for purposes other than the reimbursable activities, only the pro-rata
portion of the services used to implement the reimbursable activities can be claimed. Submit
contract consultant and attorney invoices with the claim and a description of the contract
scope of services.

4. Fixed Assets and Equlpment

Report the purchase price pa1d for fixed assets and eqmpment (mcludmg computers)
necessary to implement the reimbursable activities. The purchase price includes taxes
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes

* The flatrate includes all of the costs for preparing and posting an agenda, including closed session agenda items.
Claimants that filed reimbursement claims under the Open Meetings Act Program using the flat rate reimbursement
option cannot file another reimbursement claim using the flat rate option for initial years costs for agenda
preparation of closed session items under BIOWII Act Reform. Refer to sections III and I'V of these parameters and
guidelines.
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other than the reimbursable activities, only the pro-rata portion of the purchase price used to
implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element
B.1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training members of the legislative body to perform the reimbursable
activities, as specified in section IV.B of this document. Report the name and job
classification of each employee preparing for, attending, and/or conducting training
necessary to implement the reimbursable activities. Provide the title, subject, and purpose
(related to the mandate of the training session), dates attended, and location. If the training
encompasses subjects broader than the reimbursable activities, only the pro-rata portion can
be claimed. Report employee training time for each applicable reimbursable activity
according to the rules of cost element B.1, Salaries and Benefits, and B.2, Materials and
Supplies. Report the cost of consultants who conduct the training according to the rules of
cost element B.3, Contracted Services. This data, if too voluminous to be included with the
claim, may be reported in a summary. I—Iowevel supporting data must be maintained as
described in section V1.

C. Indirect Cost Rates

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting
more than one program and are not directly assignable to a particular departmert of program
without efforts disproportionate to the result achieved. Indirect costs may include both (1)
overhead costs of the unit performing the mandate; and (2) the costs of central government
services distributed to other depaﬂments based on a systematic and rational basis through a cost
allocation plan.

Cities, Counties and Special Districts

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the Office of Management and Budget (OMB) Circular A-87. Claimants have the option of”
using 10% of direct labor, excluding fringe benefits, or preparing an Indirect Cost Rate Proposal
(ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB A-87 Attachments A and
B). However, unallowable costs must be included in the direct costs if they represent activities
to which indirect costs are p10pe11y allocable. '

The dlstnbutlon base may be (1) total direct costs (excludmg capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.
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In calculating an ICRP, the Claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s total
costs for the base period as either direct or indirect, and (2) dividing the total allowable
indirect costs (net of applicable credits) by an equitable distribution base. The result of
this process is an indirect cost rate which is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage which the total amount allowable indirect
costs bears to the base selected; or

[\

The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department into
groups, such as divisions or sections, and then classifying the division’s or section’s total
costs for the base period as either direct or indirect, and (2) dividing the total allowable
indirect costs (net of applicable credits) by an equitable distribution base. The result of
this process is an indirect cost rate that is used to distribute indirect costs to mandates.
The rate should be expressed as a percentage which the total amount allowable indirect
costs bears to the base selected. ‘

School Districts

School districts must use the J-380 (or subséquent replacement) nonrestrictive indirect cost rate
provisionally approved by the California Department of Education.

County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) nonrestrictive
indirect cost rate provisionally approved by the California Department of Education.

Community Colleges

Community colleges have the voption of using (1) a federally approved rate, using the cost
accounting principles from the OMB Circular A-21 "Cost Principles of Educational Institutions",
(2) the rate calculated on State Controller's Form FAM-29C; or (3) a 7% indirect cost rate.

VI.  SUPPORTING DATA

A. Source Documents

For auditing purposes, all incurred costs claimed must be traceable to source documents that
show evidence of their validity and relationship to the reimbursable activities. Documents may
include, but are not limited to, worksheets, employee time records or time logs, cost allocation:
reports (system generated), invoices, receipts, purchase orders, contracts, agendas, training
packets with signatures and logs of attendees, calendars, declarations, and data relevant to the
reimbursable activities otherwise 1ep01*ted in compliance with local state, and fedel al”
government requirements.

For those entities that elect reimbursement pursuant to the standard time methodology, option 2
in section V.A, documents showing the calculation of the blended productive hourly rate and
copies of agendas shall be sufficient evidence. For those entities that elect reimbursement
pursuant to the flat-rate methodology, option 3 in section V.A, copies of agendas shall be
sufficient evidence.
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The blended productive hourly rate, used in claiming standard or unit time reimbursements, may
be calculated by determining the percentage of time spent by persons or classifications of
persons on the reimbursable activities and multiplying the productive hourly rate (including
salaries, benefits and indirect costs, if not claimed elsewhere) for each person or classification of
persons times the percentage of time spent by that person or classification of persons. Claimants
may determine a percentage allocation for the person or classification of persons in a base fiscal
year and use that percentage allocation for subsequent future years by multiplying the base year
percentages times the productive hourly rate for that person or classification of persons for the
fiscal year of the reimbursement claim.

For example, a city manager may determine that the percelﬁage of time spent on the
reimbursable activities by various classifications in a base year of fiscal year 1998-1999 was as
follows: ' ‘

City Manager 17%
City Attorney - 15%
City Clerk 36%
Department Managers 9%
Secretaries 23%

Total 100%

The city determines that the productive hourly rate (salaries, benefits, and indirect costs) for
fiscal year 2000-2001 for each classification is as follows:

Salary | Benefits Indirect Indirect | Productive

Cost Rate Costs Hourly Rate
City Manager $60 $12 29% $13 $85
City Attorney $55 $10 30% $15 $80
City Clerk $40 $8 31% $12 $60
Department Manager $45 $9 30% | $11 $65
Secretaries $18 $5 25% $7 $30

The blended productive hourly rate for fiscal year 2000-2001 is determined by multiplying the
percentages in the base year times the productive hourly rate in the fiscal year claimed, and
adding the totals, as follows:

City Manager 17% $85 $14.25
City Attorney 15% $80 $12.00
City Clerk 36% | $60 | $21.60
Department Manager 9% $65 $5.85
Secretaries. .~ | 23% | $30 . | $6.90

' Total 100% $60.80

The city’s claim would be determined by multiplying the blended productive hourly rate times
the minutes per agenda item times the number of agenda items. '

B. Record Keeping

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter is subject to audit by the
State Controller no later than two years after the end of the calendar year in which the
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reimbursement claim is filed or last amended. See the State Controller’s claiming 1nstmct10ns
regarding retention of required documentation during the audit period.

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the same
statutes or executive orders found to contain a mandate shall be deducted from the costs claimed.
In addition, reimbursement for this mandate from any other source, including but not limited to,
service fees collected, federal funds and other state funds, shall be identified and deducted from

this claim.
VIII. STATE CONTROLLER'’S OFFICE REQUIRED CERTIFICATION

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by
the State contained heleln

IX. PARA METERS AND GUIDELINES AMENDMENTS

Parameters and guidelines may be amended pursuant to Title 2, California Code of Regulations
section 1183.2.
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BEFORE THE Attachment G
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE RECONSIDERATION OF PRIOR Case No., 04-RL-9721-1 1, 05-RL-9721-03
STATEMENT OF DECISION ON: School Accountability Report Cards A
Education Code Sections 33126, 35256, ORDER TO SET ASIDE STATEMENTS

35256.1, 35258, 41409, and 41409.3; Statutes
1989, Chapter 1463; Statutes 1992, Chapter OF DECISION ON RECONSIDERATION

759; Statutes 1993, Chapter 1031; Statutes (Adopted September 27, 2009)
1994, Chapter 824, Statutes 1997, Chapter 918

Filed on December 31, 1997;

By Bakersfield City School District and
Sweetwater Union High Schoo] District, Co-
Claimants

Reconsideration Directed by Statutes 2004,
Chapter 8§95, Section 18 (Assem. Bill

No. 2855), As Amended by Statutes 2005,
Chapter 677, Section 53 (Sen. Bill No. 512)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statements of Decision on Reconsideration adopted
in Proceeding 97-TC-21 (School Accountability Report Card), on July 28, 2005
and January 26, 2006, in their entirety, and the order to set aside the parameters
and guidelines as a result of the July 28, 2005 and January 26, 2006, decisions,
and you are further directed to reinstate the previous determinations of the -
Commission in those proceedings.

_ In accordance with the Peremptory Writ of Mandate, the Commlssmn hel eby SETS ASIDE AS L
~ NULL AND VOID the following attached documents: : e

o Statement of Decision on Reconsideration in School Accountability Report Cards
(04-RL-9721-11), adopted on July 28, 2005

e Statement of Decision on Reconsideration in School Accountability Report Cards
(05-RL-9721-03), adopted on January 26, 2006

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA .
RECONSIDERATION OF PRIOR No. 04-RL-9721-11
. STATEMENT OF DECISION ON:

School Accountability Report Cards

STATEMENT OF DECISION PURSUANT
TO GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on July 28, 2005)

Education Code Sections 33126, 35256,
35256.1, 35258, 41409, and 41409.3; Statutes
1989, Chapter 1463, Statutes 1992, Chapter
759, Statutes 1993, Chapter 1031; Statutes
1994, Chapter 824 and Statutes 1997, Chapter
918;

Test Claim No: 97-TC-21;

Directed By Statutes 2004, Chapter 895,
Section 18 (Assem. Bill No. 2855),

Operative January 1, 2005.

STATEMENT-OF DECISION

The Commission on State Mandates (Commission) heard this test claim reconsideration during a .
regularly scheduled hearing on May 26, 2005. The following interested parties provided oral
testimony: Abe Hajela, with School Innovations and Advocacy; Jai Sookprasert, with the
California School Employees Association; Robert Miyashiro, with the Education Mandated Cost
Network; Brent McFadden, with the Education Coalition and the Association of California
School Administrators; Richard Hamilton, with the California School Boards Association; and
Sandra Thornton, with the California Teachers Association. Lenin Del Castillo and Pete
Cervinka appeared on behalf of the Department of Finance. The motion to adopt the staff
analysis resulted in a tie vote.

~ The Commission reheard and decided this test claun reconsideration durmg a regularly
scheduled hearing on July 28, 2005. The following interested parties provided oral testimony:
Abe Hajela, with School Innovations and Advocacy; Robert Miyashiro, with the Education
Mandated Cost Network; Richard Hamilton, with the California School Boards Association; and
Estelle Lemieux, with the California Teachers Association. Lenin Del Castillo and Pete
Cervinka appeared on behalf of the Department of Fmance '

The law apphcable to the Commission’s determmatlon of a 1e1mbursab1e state-mandated
program is article XIII B, section 6 of the Cahfornla Constitution, Govemment Code section
17500 et seq., and related case law.

The Commission adopted the staff analy51s denying the 1eeon31dered po1't1ons of the test clam:x
by a vote of 3-2. ,

- Reconmderatmn of Test Claim 04-R1-9721-11
Statement of Decision
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BACKGROUND

The California voters approved Proposition 98, effective November 9, 1988. The proposition
amended article XVI, section 8 of the Cahfomla Constitution, including adding subd1v1s1on (e),
as follows: :

Any school district maintaining an elementary or secondary school shall develop
and cause to be prepared an annual audit accounting for such funds and shall
adopt a School Accountability Report Card for each school.

The proposition also added Education Code sections 33126 and 35256 concerning School
Accountability Report Cards.

Original Decision: School Accountability Report Cards

School Accountability Report Cards (97-TC-21), was a test claim heard and approved by the
Commission. The claim, filed on December 31, 1997, by Bakersfield City School District and
Sweetwater Union High School District, alleged a reimbursable.state mandate for Education
Code sections 33126, 35256, 35256.1, 35258, and 41409.3, as added or amended by

Statutes 1989, chapter 1463; Statutes 1992, chapter 759, Statutes 1993, chapter 1031;

Statutes 1994, chapter 824; and Statutes 1997, chapters 912 and 918.

The following findings were made by the Commission in the School Accountability Report
Cards Statement of Decision, adopted April 23, 1998:

The Commission finds the following to be state mandated activities and therefore,
reimbursable under section 6, article XIII B of the California Constitution and
Government Code section 17514. Reimbursement would include direct and
indirect costs to compile, analyze, and report the specific information listed below
in a school accountability report card.

The Commission concludes that reimbursement for inclusion of the following
information in the school accountability report card begins on July 1, 1996:

e Salaries paid to schoolteachers, school site principals, and school district
superintendents.

s Statewide salary averages and percentages of salaries to total expendltm es
in the district’s school accountability report card.

e “The degree to which pupils are prepared to enter the work force.”

e “The total number of instructional minutes offered in the school year,
separately stated for each grade level, as compared to the total number of
the instructional minutes per year required by state law, separately stated
for each grade level.”

o “The total number of minimum days, . . . , in the school year.”
o Salary information provided by the Superintendent of Public Instruction.

The Commission concludes that reimbursement for inclusion of the following
information in a school accountability report card begins on January 1, 1998:

Reconsideration of Test Claim 04-RL-9721-11
Statement of Decision
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* Results by grade level from the assessment tool used by the school district
using percentiles when available for the most recent three-year period,
including pupil achievement by grade level as measured by the statewide
assessment.

e The average verbal and math Scholastic Assessment Test (SAT) scores for
schools with high school seniors to the extent such scores are provided to
the school and the average percentage of high school seniors taking the
exam for the most recent three-year period.

e The one-year dropout rate for the schoolsite over the most recent three-
year period.

o The distribution of class sizes at the schoolsite by grade level, the average
class size, and the percentage of pupils in kindergarten and grades 1-3,
inclusive, participating in the Class Size Reduction Program for the most
recent three-year period.

o The total number of the school’s credentialed teaéhers, the number of
teachers relying on emergency credentials, and the number of teachers
working without credentials for the most recent three-year period.

¢ Any assignment of teachers outside of their subject area of competence for
the first two years of the most recent three-year period.

o The annual number of schooldays dedicated to staff development for the
most recent three-year period. ~

e The suspension and expulsion rates for the most recent three-year period.

The Commission concludes that reimbursement for posting and annually updating
school accountability report cards on the Internet, if a school district is connected
to the Internet, begins on January 1, 1998.

The Commission adopted parameters and guidelines for School Accountability Repozt Cards at
the August 20, 1998 hearing.

The reconsideration was initially heard at the May 26, 2005 Commission hearing, and resulted in
a 2-2 tie vote; thus no decision was adopted. A notice was issued granting the opportunity for
any party to file comments on the issues under reconsideration and the item was continued to the
July 28, 2005 hearing, pursuant to the tie-vote provisions of the Commission’s regulations.

(Cal. Code Regs., tit. 2, § 1182, subd. (c)(1).)

School Dlstrlct and Interested Partles’ Positions

In December 2004, interested partles and state agencws were asked to ﬁle bnefs on the issues

under reconsideration. On May 9, 2005, the Commission received comments on the draft staff
analysis from Sweetwater Union High School District, stating complete disagreement with the
conclusions; asserting that the test claim legislation imposed a higher level of service on school
districts. The district’s specific comments will be discussed in the analysis below.

Reconsideration of Test Claim 04-R1-9721-11
Statement of Decision
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On May 25, 2005, a late filing was received from the Education Management Group, disputing
the conclusions of the staff analysis, particularly the findings recommended under the “costs
mandated by the state” portion of the analysis.

" At the May 26, 2005 Commission hearing, the following interested parties provided oral
testimony: Abe Hajela, with School Innovations and Advocacy; Jai Sookprasert, with the
California School Employees Association; Robert Miyashiro, with the Education Mandated Cost
Network; Brent McFadden, with the Education Coalition and the Association of California
School Administrators; Richard Hamilton, with the California School Boards Association; and
Sandra Thornton, with the California Teachers Association.

School Innovations and Advocacy outlined two issues: 1) whether school districts must prove
that they use property tax revenues, and 2) whether the new requirements of the school
accountability report card are a higher level of service. Regarding the first issue, School
Innovations and Advocacy argued that school districts cannot prove that local property tax
revenues are used to comply with specific mandates because the funds are commingled with
other funds received through Proposition 98. School Innovations and Advocacy added that
school district accounting procedures are largely regulated by the state, and the state does not
require that funds be segregated. Unlike the case cited in staff’s analysis, School Innovations
and Advocacy contended that in this case, there is no specific appropriation or funding stream for
the program. School Innovations and Advocacy maintained that nothing new happened for the
Commission to believe that a new interpretation of the law is necessary.

With regard to the second issue and staff’s position that the new requirements are minimal,
School Innovations and Advocacy asserted that there needs to be a dollar amount or percentage
standard that provides guidance because the program could be further amended in the future.

The California School Employees Association associated themselves with the comments made
by School Innovations and Advocacy. The California School Employees Association disputed
the argument that changes are minimal if school districts must break funds down to property tax
revenues.

Education Mandated Cost Network addressed the de minimis nature of the claim, arguing that
while staff believes that incidental duties do not require reimbursement, staff did not establish a
minimum dollar amount. Education Mandated Cost Network noted that the law specifies a
thousand-dollar threshold for filing a reimbursement claim and that the Commission adopted a
statewide cost estimate of $1.7 million for this program, and added that this estimate was the
thirteenth largest of the 30 estimates adopted in 2002-2003.

Education Mandated Cost Network clarified that Proposition 98 does not appropriate money for
any program. Rather, it establishes a minimum funding guarantee level for which the Legislature
then makes appropriations to specific programs. Thus, Education Mandated Cost Network
asserted that it is not sufficient to reference the Proposition 98 guarantee and conclude that the
minimum requirements fund a particular program because an appropriation must be made to
fund the program. Education Mandated Cost Network argued that the language of Proposition
98 is not specifically intended for the School Accountability Report Card program and concluded

! May 26, 2005 Commission Hearing Transcript, pages 136-140.
2 Id. at pages 140-141.
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that the staff analysis has not overcome the original findings of the Commission. Education
Mandated Cost Network strongly urged the Commission to reject the staff analysis and to let the
1998 decision stand.’

The Education Coalition and the Association of California School Administrators associated
their organizations “with the remarks made by the previous three speakers.”4

The California Teachers Association agreed with all the previous comments and additionally
urged the Commission “to oppose any test claim recommendation that would affect the funding
source or perpetuate the under-funding of funds for the California schools,”

The California School Boards Association concurred with the previous comments, stating that
the staff analysis does not address Government Code section 17556, subdivision (f), “which
speaks of imposing duties that are expressly included in a ballot measure.”®

Following the May hearing, another comment period was granted to the parties, including a one-
week extension of time. Comments were received-on July 8, 2005, from School Innovations &
Advocacy. Those comments argue that all legislative amendments to requirements to the School
Accountability Report Card are reimbursable if they were not “expressly included in a ballot
measure;” that Proposition 98 funds should not be considered “program funds” required to be
used as an offset to legislative amendments to School Accountability Report Cards; and that
application of the 2003 County of Los Angeles decision requires “an analysis of the costs of the
various legislative mandates related to the SARC [School Accountability Report Card].”

On July 8, 2005, Los Angeles Unified Scheol District submitted a letter joining in the comments
from School Innovations & Advocacy. Comimission staff received comments from the
California School Boards Association/Education Legal Alliance on July 11, 2005, and from
Education Mandated Cost Network on July 18, 2005, explaining the organizations’ oppositions
to the staff analysis and also joining in the filing from School Innovations & Advocacy.

A late filing dated July 25, 2005, was received from School Innovations and Advocacy. The
letter argues the Commission cannot consider recent amendments to Government Code

section 17556, subdivision (f), when making its decision on reconsideration, because Assembly
Bill (AB) 2855 only explicitly requests reconsideration “in light of federal statutes enacted and
state court decisions rendered since these statutes were enacted.”

State Agency Position

On May 6, 2005, the Commission received comments on the draft staff analysis from
Department of Finance stating agreement with the draft staff analysis, and noting that the
“administration intends to pursue legislation requiring the Commission to also reconsider the
portion of this test claim related to Chapter 912, Statutes of 1997.” Department of Finance
concluded,“it appears that the omission of this statutory reference from AB 2855 was = -
inadvertent.” ' o R B

3 4. at pages 141-144.
“ Id at page 144,

> Ibid,

§ Id at page 145.
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Lenin Del Castillo and Pete Cervinka appeared on behalf of the Department of Finance at the
May 26, 2005 Commission hearing; they provided testimony continuing to support the staff
analysis and recommendation. Department of Finance disagreed with the comments of the
interested persons and argued that Government Code section 17556, subdivision (f), specifically
states that ballot measures adopted by the voters on a statewide initiative do not impose
reimbursable mandates for duties expressly included in the ballot measure. Department of
Finance explained that the School Accountability Report Card is not limited to the provisions
originally set out in the Education Code because the electorate recognized that the details of the
model report card are subject to change and districts are required to comply with those changes.
Therefore, Department of Finance asserted that this program is not reimbursable as it was a
statewide ballot measure.’

No comments on the reconsideration were received from other state agencies.
Legislative Analyst’s Office Report

On March 22, 2004, the Legislative Analyst’s Office distributed a report entitled Proposition 98
Mandates, Part I This report to the Legislature discusses recommendations related to the
School Accountability Report Cards mandate, as follows:

Recommend the committee amend state law to waive reimbursement for
mandates when federal law is changed, requiring activities similar to the state
mandate.

The federal No Child Left Behind (NCLB) Act requires report cards similar to the
one required by the state. Since the state requirement was enacted first, however,
state law directs CSM to recognize as reimbursable all mandated costs of the
report cards.

This law unnecessarily disadvantages the state. The state could eliminate the
mandate, for instance, and schools would still be required under federal law to
issue school report cards.

In addition, NCLB provided substantial increases in district funding to pay for the
new requirements of the act. D1st11cts therefore, have received funding for the
cost of mandates in the new law.’

Following release of this report, AB 2855, in addition to ordering the reconsideration of the
School Accountability Report Cards Statement of Decision, also amended Government Code
section 17556, subdivision (c), to provide that when a “statute or executive order imposes a
requirement that is mandated by a federal law or regulation,” federal mandates enaoted before or
after the state law precludes a finding of costs mandated by the state.

7 May 26, 2005 Commission Hearing Transcript, pages 145-149.

8 Proposition 98 Mandares, Part I11, at <http://www.lao.ca.gov/handouts/education/2004/
Mandates Part IIT 032204.pdf> [as of May 10, 2005.]

? Id. at page 4.
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COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution'® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.'’ “[ts
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
1esp01151b111tles because of the taxing and spending limitations that articles XIII A and XITI B
impose. 12 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the govnmmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state. B To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim
legislation.’® A “higher level of service™ occurs when the new “requirements were intended to
provide an enhanced service to the public.”!’ :

' Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: “(a) Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to

J anuary 1, 1975, or executive orders or 1egulat1ons initially 1mplemeni1ng leglslatlon enacted
prior to January 1, 1975.”

" Department of Finance v. Commzsszan on State Mandates (Kel n High School Dist.) (2003)
30 Cal.4th 727, 735.

12 County of San Dzego v. State of California (1997) 15 Cal.4th 68, 81.
"3 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

% San Diego Um'f ed School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dzsz‘) Lucia Mar Umfed School Dzsz‘l ict v. Homg (1988) 44 Cal. 3d
830, 835-836 (Lucia Mar).. . . :

1% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reafﬁnmng the test set out in
County of Los Angeles v. State of Calzfoz nia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)

16 San Diego Unified School Dzst supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835. ‘

7 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.
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Finally, tl};e newly required activity or increased level of service must impose costs mandated by
the state.'

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable %:medy to cure the perceived unfairness resulting from political decisions on fundmg
priorities.’

Issue 1: What is the scope of the Commission’s jurisdiction directed by
AB 28557

It is a well-settled issue of law that administrative agencies, such as the Commission, are entities
of limited jurisdiction. Administrative agencies have only the powers that have been conferred
on them, expressly or by implication, by statute or constitution. An administrative agency may
not substitute its judgment for that of the Legislature. When an administrative agency acts in,
excess of the powers conferred upon it by statute or constitution, its action is void*!

Since the Commission wasg created by the Legislature, its powers are limited to those authorized
by statute.”? Government Code section 17551 requires the Commission to hear and decide upon
‘a claim by a local agency or school district that the local agency or school district is entitled to
reimbursement pursuant to article XIII B, section 6 of the California Constitution. Government
Code section 17521 defines the test claim as the first claim filed with the Commission alleging
that a particular statute or executive order imposes costs mandated by the state. Thus, the
Government Code gives the Commission jurisdiction only over those statutes or executive orders
pled by the claimant in the test claim, and generally grants the Commission a single opportunity
to make a final decision on the test claim. Government Code section 17559 grants the
Commission statutory authority to reconsider prior final decisions, if a request to reconsider is
made within 30 days after the Statement of Decision is issued.

In the present case, the Commission’s jurisdiction is based solely on AB 2855. Absent AB 2855,
the Commission would have no jurisdiction to reconsider any part of the School Accountability
Report Cards decision since the original decision was adopted and issued in 1998, well over 30
days ago.

Thus, the Commission must act within the jurisdiction granted by AB 2855, and may not
substitute its judgment regarding the scope of its jurisdiction on reconsideration for that of the

'8 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (Coumy of Sonomay);
Government Code sections 17514 and 17556.

¥ Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

20 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

2! Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, 103-104.

22 Government Code section 17500 et seq.
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Legislature.”® Since an action by the Commission is void if its action is in excess of the powers
conferred by statute, the Commission must narrowly construe the provisions of AB 2855.

Under the rules of statutory construction, when the statutory language is plain the court is
required to enforce the statute according to its terms. The California Supreme Court determined
that:

In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. We begin by
examining the statutory language, giving the words their usual and ordinary
meaning. Ifthe terms of the statute are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the language governs. [Citations
omitted. ]

Neither the court, nor the Commission, may disregard or enlarge the plain provisions of a statute
or go beyond the meaning of the words used when the words are clear and unambiguous. Thus,
the Comumission, like the court, is prohibited from writing into a statute, by unphcatlorr express
requirements that the Legislature itself has not seen fit to place in the statute.> To the extent
there is any ambiguity in the language used in the statute, the leglslatlve history of the statute
may be reviewed to interpret the intent of the Leglslattne

Statutes 2004, chapter 895, section 18 (AB 2855), directs the Commission to reconsider the prior
final decision in School Accountability Report Cards, as follows:

Notwithstanding any other law, the Commission on State Mandates shall, on or before
December 31, 2005, reconsider its decision in 97-TC-21, relating to the School
Accountability Report Card mandate, and its parameters and guidelines for calculating
the state reimbursement for that mandate pursuant to Section 6 of Article XIII B of the
California Constitution for each of the followmg statutes in light of federal statutes
enacted and state court decisions rendered smce these statutes were enacted:

(a) Chapter 1463 of the Statutes of 1989.

(b) Chapter 759 of the Statutes of 1992. .

(c) Chapter 1031 of the Statutes of 1993.

(@) Chaptel 824 of the Statutes of 1994.

(e) Chapter 918 of the Statutes of 1997.
Statutes 1997, Chapter 912,

Statutes 1997 'chapter 912 was part of the original test claim decision, but was not included in
the reconsideration statute. Therefore, Statutes 1997, chapter 912, as it amended Educatlon Code
sectlon 33 126 cannot be reconsidered by the Commission at this time. S :

2 Cal State Restaurant Assn. v. Whitlow (1976) 58'Cal App.3d 340, 346-347.
2% Fstate of Griswold (2001) 25 Cal.4th 904, 910-911. '

23 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.
2 Estate of Griswold, supra, 25 Cal.4th at page 911.
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- Education Code Section 35256.

Although Education Code section 35256 was included in the original test claim pleading, the
Legislature has not ordered any reconsideration of this section, because it was not added or
amended by any of the statutes and chapters listed in AB 2855. No reimbursable state-mandated
activities were attributed to this code section in the original Commission decision because it was
added to the code through Proposition 98, and to date, Education Code section 35256 has never
been amended by the Legislature. Pursuant to article XIII B, section 6, of the California
Constitution, and Government Code section 17556, subdivision (f), ballot measures adopted by
the voters in a statewide election do not impose reimbursable state mandates.

Reimbursement Period

AB 2855 was non-urgency legislation, operative January 1, 2005. The legislation does not
specify a reimbursement period for any changes to the School Accountability Report Cards
parameters and guidelines following the reconsideration of the underlying test claim decision.
The courts have established a strong presumption against the retroactive application of statutes:

As Chief Justice Gibson wrote for the court in Aetna Cas. & Surety Co. v. Ind.
Acc. Com., supra, 30 Cal.2d 388 - the seminal retroactivity decision noted above
— “[i]t is an established canon of interpretation that statutes are not to be given a
retrospective operation unless it is clearly made to appear that such was the
leglslatlve intent.” (30 Cal 2d at p. 393.) This rule has been repeated and followed
in innumerable decisions.?’

In the absence of clear legislative intent to the contrary, the Commission finds that AB 2855 is
not to-be applied retroactively, and the period of reimbursement for the Commission’s decision
on reconsideration begins July 1,2005. Thus, to the extent the Commission modifies its prior
decision in School Accountability Report Cards, subsequent changes to the parameters and
guidelines will be effective for reimbursement claims filed for the 2005-2006 fiscal year.

Issue 2: Is the test claim lecrlslatlon subject to article XIII B section 6 of the
California Constitution?

Test Claim Legislation Subject to Reconsideration

In order for the remaining test claim legislation to be subject to article XIII B, section 6 of the
California Constitution, the legislation must constitute a “program.” In County of Los Angeles v.
State of California, the California Supreme Court defined the word “program” within the
meaning of article XIII B, section 6 as one that carries out the governmental function of

pro viding a service to the public, or laws which, to implement a state policy, impose unique
requn ements on local governments and do not apply generally to all residents and entities in the
state.?® The court has held that only one of these fmdmgs Is necessary.” 2

The Commission finds that prowdmg a School Accountablhty Report Card 1mposes a pro gram
within the mearung of article XIII B, section 6 of the California Constitution under both tests.

21 Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1207.
28 County of Los Angeles, supra, 43 Cal.3d at page 56.
2 Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
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First, it constitutes a program that carries out the governmental function of providing a service to
the public because it requires school districts to make a document available to the public that is
designed to “promote a model statewide standard of instructional accountability and conditions

for teaching and learning.”*® The courts have held that education i 1s a peculiarly governmental
function administered by local agencies as a service to the pubhc

The test claim legislation also satisfies the second test that triggers article XIII B, section 6,
because the test claim legislation requires school districts to engage in administrative activities
solely applicable to public school administration. The test claim legislation imposes unique
requirements upon school districts that do not apply generally to all residents and entities of the
state. Accordingly, the Commission finds that providing a School Accountability Report Card
constitutes a “program” and, thus, may be subject to article XIII B, section 6 of the California
Constitution if the legislation also imposes a new program or h1gher level of service, and costs
mandated by the state.

Issue.3: Does the test claim legislation impose a new program or higher level of
service within an existing program within the meaning of the California
- Constitution, article XIII B, section 6, and impose costs mandated by the
state pursuant to Government Code sections 17514 and 17556?

In 1987, the California Supreme Court in County of Los Angeles v. State of California expressly
stated that the term “higher level of service” must be read in conjunction with the phrase “new
program.” Both are directed at state-mandated increases in the services provided by local
agencies.

In 1990, the Second Dlstnct Court of Appeal decided the Long Beach Unified School District
case, which challenged a test claim filed with the Board of Control on executive orders issued by
the Department of Education to alleviate racial and ethnic segregation in schools.”* The court
determined that the executive orders did not constitute a “new pro gram” since schools had an
existing constitutional obligation to alleviate racial segregation.’® However, the court found that
the executive orders constituted a “higher level of service” because the requirements imposed by
the state went beyond constitutional and case law requirements. The court stated in 1elevant part
the following:

The phrase mgher level of service” is not defined in article XIII B or in the ballot
materials. [Citation omitted. ] A mere increase in the cost of providing a service
which is the result of a requirement mandated by the state is not tantamount to a
higher level of service. [Citation omitted.] However, a review of the Executive
Order and guidelines shows that a higher level of service is mandated because the

_ 20 Educa‘uon Code section 33126, as added to the Educatlon Code by P1op051t10n 98

31 Long Beach Umf ed School Dzsz‘ supra, 1225 Cal. App.3d at page 172 states “although
numerous private schools exist, education in our society is considered to be a peculiarly
governmental function . . . administered by local agencies to provide service to the public.”

= County of Los Angeles, supra, 43 Cal.3d at 56.
3 Long Beach Unified School District, supl g, 225 Cal.App.4th 155.
34 Id. at page 173.
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requirements go beyond constitutional and case law requirements. . . \While these
steps fit within the “reasonably feasible” description of [case law], the point is
that these steps are no longer merely being suggested as options which the local
school district may wish to consider but are required acts. These requirements
constitute a higher level of service. We are supported in our conclusion by the
report of the Board to the Legislature regarding its decision that the Claim is
reimbursable: “Only those costs that are above and beyond the regular level of
service for like pupils in the district are reimbursable.”’

In addition, pursuant to article XIII B, section 6, of the California Constitution, and Government
Code section 17556, subdivision (f), ballot measures adopted by the voters in a statewide
election do not impose reimbursable state mandates. Government Code section 17556,
subdivision (f), was amended by Statutes 2005, chapter 72 (AB 138, urgency, eff. July 19, 2005),
indicated in underline and strikethrough, as follows:

The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or school district, if, after a
hearing, the commission finds that: . . .

(f) The statute or executive order imposesd duties that were are necessary to
implement, reasonably within the scope of. or expressly included in a ballot
measure approved by the voters in a statewide or local election. This subdivision
applies regardless of whether the statute or executive order was enacted or

adopted before or after the date on which the ballot measure was approved by the
voters. :

Thus, pursuant to applicable case law, article XIII B, section 6, and Government Code

section 17556, subdivision (f), in order for the test claim statutes under reconsideration to impose
a new program or higher level of service and costs mandated by the state, the Commission must
find that the state is imposing newly required acts or activities on school districts beyond the
scope of those already imposed by the voters through ballot measures, ultlmately resulting in
costs mandated by the state.,

The California voters approved Proposition 98, effective November 9, 1988, providing a
state-funding guarantee for schools. Proposition 98 amended article X VI, section 8 of the
California Constitution, including adding subdivision (e), requiring all elementary and secondary
school districts to develop and prepare an annual audit of such funds and a School
Accountability Report Card for every school. The voters also required the state to develop a
model report card by adding Education Code section 35256, as follows:

The governing board of each school district maintaining an elementary or
secondary school shall by September 30, 1989, or the beginning of the school
year develop and cause to be implemented for each school in the school district a
School Accountability Report Card.

(a) The School Accounfabﬂity Report Card shall inclﬁde, but is not limited to, the
conditions listed in Education Code Section 33126.

35 Ibid.
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(b) Not less than triennially, the governing board of each school district shall
compare the content of the school district's School Accountability Report Card to
the model School Accountability Report Card adopted by the State Board of
FEducation. Variances among school districts shall be permitted where necessary
to account for local needs.

(c) The Governing Board of each school district shall annually issue a School
Accountability Report Card for each school in the school district, publicize such
reports, and notify parents or guardians of students that a copy will be provided
upon request.

By specifying that the School Accountability Report Card “is not limited to” the provisions set
out originally in Education Code section 33126, and by requiring districts to periodically
compare their School Accountability Report Card with the statewide model, the electorate
recognized that the precise details of the model report card are subject to change and that
districts are required to make modifications as necessary.

STATUTES 1993, CHAPTER 1031 AND STATUTES 1994, CHAPTER 824:
Education Code Section 33126.

Section 33126 was added to the Education Code by Proposition 98, approved by the electors,
effective November 9, 1988. Pursuant to article XIII B, section 6, of the California Constitution,
and Government Code section 17556, subdivision (f), “duties that are necessary to implement,
reasonably within the scope of, or expressly included in a ballot measure approved by the voters
in a statewide or local election” do not impose reimbursable state mandates.

Education Code section 33126, as amended by Statutes 1993, chapter 1031 and Statutes 1994,
chapter 824, follows. Amendments to the original initiative language are indicated in underline
and strikethrough:

In order to promote a model statewide standard of instructional accountability and
conditions for teaching and learning, the Superintendent of Public Instruction
shall, by March 1, 1989, develop and present to the State Board of Education for
adoption a statewide model Sschool Aaccountability Rreport Scard.

(a) The model Sschool Aaccountability Rreport Ecard shall include, but is not
limited to, assessment of the following school conditions:

(1) Student-Pupil achievement in and progress toward meeting reading, writing,
arithmetic, and other academic goals.

(2) Progress toward reducing drop-out rates.

(3) Estimated expend1tures per pupil and types of serv1ces funded

(4) Progress toward reducing class sizes and teachmg loads.

(5) Any assignment of teachers outside their subject areas of competence.
(6) Quality aﬁd currency of textbooks and other instructional materials.

(7) The availability of qualified personnel to provide counseling and other student
pupil support services.

(8) Availability of qualified substitute teachers.
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(9) Safety, cleanliness, and adequacy of school facilities.

(10) Adequacy of teacher evaluations and opportunities for professional
improvement.

(11) Classroom discipline and climate for learning.

(12) Teacher and staff training, and curriculum improvement programs.
(13) Quality of school instruction and leadership.

(14) The degree to which pupils are prepared to enter the workforcé.

(15) The total number of instructional minutes offered in the school year,
separately stated for each grade level, as compared to the total number of the
instructional minutes per school year required by state law, separately stated for
each grade level.

(16) The total number of minimum days, as specified in Sections 46112, 46113,
46117, and 46141, in the school year.

(b) In developing the statewide model Sschool Aaccountability Rreport, the
Superintendent of Public Instruction shall consult with a Task Force on
Instructional Improvement, to be appointed by the Ssuperintendent, composed of
practicing classroom teachers, school administrators, parents, school board
members, classified employees, and educational research specialists, -provided
that However, the majority of the task force shall consist of practicing classroom
teachers. '

In the original test claim filing, the claimants alleged the test claim statutes “impose
requirements reiated to school accountability report cards that exceed the voter-imposed
requirements that were expressly set forth in Proposition 98.”3¢ Claimants specifically alleged
that Statutes 1993, chapter 1031 “amended Education Code section 33126 to add the requirement
that school districts include an assessment of the degree to which students are prepared to enter
the workforce,” and Statutes 1994, chapter 824 “amended Education Code section 33126 to add
the requirement that school districts include in their school accountability report cards (1) the
total number of instructional minutes and (2) the total number of minimum days in the school
year.”37 The claimants argued that “districts have incurred or will incur costs: (a) for school
districts to collect the required data, prepare the required analyses, and include the analyses and
data in their school accountability report cards” for the additional activities alleged.’®

The Commission must determine whether the data elements identified are actually new, or
rather, as set out in Government Code section 17556, subdivision (f), existing law previously
expressed by the voters, or otherwise “necessary to implement, reasonably within the scope of”
the original initiative. Intent to change the law must not be presumed by an amendment. The

36 Test Claim F: iling, Administrative Record [AR], page 43.
37 Id at page 44.
¥ 1d at page 45.
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courts have recognized that changes in statutory language can be intended to clarify the law,
rather than change it.

We assume the Legislature amends a statute for a purpose, but that purpose need
not necessarily be to change the law. [Citation.] Our consideration of the
surrounding circumstances can indicate that the Legislature made . . . changes in
statutory language in an effort only to clarify a statute's true meamng [Citations
omitted.]*’

Proposition 98, “The Classroom Instructional Imprevement and Accountability Act,” was
adopted by the voters in 1988. The initial statement of “Purpose and Intent” declared, in part,
“The People of the State of California find and declare that:”

(e) It is the intent of the People of California to ensure that our schools spend
money where it is most needed. Therefore, this Act will require every local school
board to prepare a School Accountability Report Card to guarantee accountability
for the dollars spent.

Proposition 98, section 13, provides: “No provision of this Act may be changed except to further
its purposes by a bill passed by a vote of two-thirds of the membership of both houses of the
Legislature and signed by the Governor.” (Emphasis added.) Both Statutes 1993, chapter 1031,
and Statutes 1994 chapter 824 were passed by a two-thirds vote of the Legislature and signed by
the Governor.*® Each statute also affirmatively states: “The Legislature finds and declares that
this act furthers the purposes of the Classroom Instructional Improvement and Accountability
Act”*' The Commission must presume legislative amendments to the requirements for the
School Accountability Report Card are constitutionally valid, *2 and thus such amendments must
- also be presumed to further the purposes of the original Classroom Instructional Improvement .
and Accountability Act. Therefore, the subject amendments are part of an existing
non-reimbursable program and are not a “new program.” :

In this instance, the Commission finds that the legislation adding subdivisions (a)(14) through
(16) requires data be provided in the School Accountability Report Card that was not expressly
included in the original requirements of Proposition 98. ‘The followmg data elements are new:

The degree to which pupils are prepared to enter the workforce.

¥ Western Security Bank v. Superior Court (1997) 15 Ca1.4th 232, 243.

% Bill histories found at < http://www.leginfo.ca. gov/pub/93-94/bill/asm/ab_0151-
0200/ab_198_bill_history> (Stats. 1993, ch. 1031) and < http://www.leginfo.ca.gov/pub/93-
94/b111/sen/sb 1651-1700/sb_ 1665 _bill hlstory> (Stats 1994 ch 824) [as of July 20 2005. ]

*1 AR, pages 69 and 71

“2 Article I1I, section 3.5 of the California Constitution places limitations on the powers of
administrative agencies, such as the Commission, and prohibits administrative agencies from
refusing to enforce a statute or from declaring a statute unconstitutional. Section 3.5 states, in
part: “An administrative agency, including an administrative agency created by the Constitution’
-or an initiative statute, has no power: (a) To declare a statute unenforceable, or refuse to enforce
a statute, on the basis of being unconstitutional unless an appellate court has made a
determination that such statute is unconstitutional.”
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e The total number of instructional minutes offered in the school year,
separately stated for each grade level, as compared to the total number of
the instructional minutes per school year required by state law, separately
stated for each grade level.

¢ The total number of minimum days, as specified in Sections 46112,
46113,46117, and 46141, in the school year..

However, the addition of this information to the School Accountability Report Card may be
interpreted as “reasonably within the scope of” the original initiative. Either way, this does not
necessarily rise to the level of a higher level of service or impose costs mandated by the state
within the meaning recognized by the courts. As explained below, these incidental duties do not
require subvention.

Sweetwater Union, in comments received May 9, 2005, asserts, “Proposition 98 was the base for
the law requiring School Accountability Report Cards and the 13 original requirements, and
created the measuring point upon which the required service was based. The onslaught of
additional School Accountability Report Card requirements through legilative [sic] actions,
intended to provided [sic] additional information to the public, elevated the required points of
service te a higher level.”

Assuming, for purposes of analysis, that the claimants did meet their burden of proving a higher
level of service for the new information required to be included in the School Accountability
Report Card, they have not met their burden of proving costs mandated by the state. In Counry
of Los Angeles v. Commission on State Mandares (2003) 110 Cal.App.4th 1176, 1193-1194, the
County sought to vacate a Commission decision-that denied a test claim for costs associated with
a statute requiring local law enforcement officers to participate in two hours of domestic violence
training. The court upheld the Commission’s decision that the test claim legislation did not
mandate any increased costs and thus no reimbursement was required. The court concluded:

Based upon the principles discernable from the cases discussed, we find that in
the instant case, the legislation does not mandate a “higher level of service.” In
the case of an existing program, an increase in existing costs does not result in a
reimbursement requirement. Indeed, “costs” for purposes of Constitution article
XIII B, section 6, does not equal every increase in a locality's budget resulting
from compliance with a new state directive. Rather, the state must be attempting
to divest itself of its responsibility to provide fiscal support for a program, or
forcing a new program on a locality for which it is ill-equipped to allocate
funding.

[9]...19] N | |
[M]erely by adding a course requirement to POST’s certification, the state has not
shifted from itself to the County the burdens of state government. Rather, it has
directed local law enforcement agencies to reallocate their training resources ina
certain manner by mandating the inclusion of domes‘uc violence training.

Finally, the court concluded (id, at p. 1195):

Every increase in cost that results from a new state directive does not
automatically result in a valid subvention claim where, as here, the directive can
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be complied with by a minimal reallocation of resources within the entity seeking
reimbursement. Thus, while there may be a mandate, there are no increased costs
mandated by [the test claim legislation].

Likewise here, by requiring the addition of a few lines to the existing School Accountability
Report Card, the state has not shifted from itself to districts “the burdens of state government,”
when “the directive can be complied with by a minimal reallocation of resources.” Sweetwater
Union’s comments on the draft staff analysis argue this “IS NOT material to the issue of whether
or not a mandate has been imposed.” The district further states that this citation “does not
reflect: (1) the wording that appears in; or (2) the intention of; the State’s Constitutional
protection provided to local governmental agencies.” The district does not explain how the
County of Los Angeles decision is distinguishable from the test claim under reconsideration, but
rather implies that the court’s decision violates certain protections to local agencies established
by the California Constitution. In exercising its jurisdiction to decide test claims, the
Commission must follow the courts’ rulings in precedential decisions. The California Supreme
Court has done nothing to overturn or disapprove the appellate court’s published decision in
County of Los Angeles, thus it remains good law and may not be ignored or disregarded.
Therefore, the Commission follows the court’s analysis and finds no costs mandated by the state
were imposed in these circumstances.

In comments received July 8, 2005, School Innovations & Advocacy states:

Finally, Commission staff cites County of Los Angeles v. Commission on State
Mandates (2003) 110 Cal.App.4th 1176, as support for the argument that the
legislative amendments to the SARC are de minimis and do not mandate increased
costs, therefore no reimbursement is required. [Footnote and citation omitted. ]
However, staff provides no analysis of the costs of the various legislative
mandates related to the SARC. Indeed, the Commission’s prior ruling on these
mandates suggest the cost is not minimal. The Commission adopted a statewide
cost estimate for SARC I of $1.7 million. It is our understanding that in order of
total cost SARC I was 13th out of 30 claims for which estimates were made by
the Commission for 2002-03. Does this mean that more than half of these 30

- claims can be considered de minimis and not reimbursable? Staff should clearly
state a standard by which SARC I costs can be measured to determine whether or
not they are de minimis. Is there a dollar amount threshold? Is the standard based
on the percentage of the legislative amendments costs compared to the total
SARC costs? Is each legislative amendment assessed individually, or should the
Commission look at the aggregate costs of all legislative amendments to
determine whether costs are de minimis? Without such an analysis the argument
that the legislative mandates related to SARC are de minimis is sunply a stated
conclusion rather than a finding based on evidence.- . e

First, the original staff analysis did not discuss “de minimis” costs or activities. De minimis is
defined in Black’s Law Dictionary (7th ed.) as “Trifling, minimal,” or “so insignificant that a
court may overlook it in deciding an issue or case.” The application of the County of

Los Angeles decision is focused on the court’s finding that “In the case of an existing program,”

> Emphasis in original.
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(in this case, the original School Accountability Report Card requirements established by
Proposition 98) “an increase in existing costs does not result in a reimbursement requirement.”
In addition, examining whether legislative amendments “can be complied with by a minimal
reallocation of resources,” is not synonymous with finding that those amendments result in de
minimis costs.

However, as the issue was raised repeatedly by the interested parties at the May 2005 hearing,
and in subsequent written comments, we will address the de minimis argument here. The
California Supreme Court in San Diego Unified School Dist., supra, 33 Cal.4th at pages
888-890, discussed a de minimis standard as it applied in a situation where there is an existing
federal law program, (non-reimbursable pursuant to the express language of art. XIII B, § 6 and
Gov. Code, § 17556, subd. (¢)) and the state then “articulated specific procedures, not expressly
set forth in federal law.”** The Court expressly affirmed the appellate decision in County of
Los Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, as follows:

These protections are designed to make the underlying federal right enforceable
and to set forth procedural details that were not expressly articulated in the case
law establishing the respective rights; viewed singly or cumulatively, they did not
significantly increase the cost of compliance with the federal mandate.

The Court of Appeal in County of Los Angeles II concluded that, for purposes of
ruling upon a claim for reimbursement, such incidental procedural requirements,
producing at most de minimis added cost, should be viewed as part and parcel of
the underlying federal mandate, and hence nonreimbursable under Government
Code, section 17556, subdivision (c). We reach the same conclusion here.

Indeed, to proceed otherwise in the context of a reimbursement claim would
produce impractical and detrimental consequences. The present case
demonstrates the point. The record reveals that in the extended proceedings before
the Commission, the parties spent numerous hours producing voluminous pages
of analysis directed toward determining whether various provisions of Education
Code section 48918 exceeded federal due process requirements.

(-1

In light of these considerations, we agree with the conclusion reached by the
Court of Appeal in Courty of Los Angeles II, supra, 32 Cal.App.4th 805, 38
Cal.Rptr.2d 304: for purposes of ruling upon a request for reimbursement,
challenged state rules or procedures that are intended to implement an applicable
federal law--and whose costs are, in context, de minimis--should be treated as part
and parcel of the underlying federal mandate. [Emphasis added.]

To analogize to the School Accountability Report Cards claim, there is an ex1st1ng S
voter-initiative program, (non-reimbursable pursuant to art. XIII B, § 6 and Gov. Code, § 17556,
subd. (f),) for which the state Legislature subsequently articulated procedures which were not
explicit in the original voter-initiative. Following the logic expressed by the California Supreme
Court in the recent San Diego Unified School Dist. decision, the legislative requirements under
reconsideration here should be viewed as part and parcel of the underlying Proposition 98

“1d at page 888. -
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mandate. Note that the Court did not come up with a dollar amount as a threshold for
determining de minimis additions to an existing non-reimbursable program, nor any other clear
standard; simply finding that the costs and activities must be de minimis, “in context.”

There are several problems with the assertions made by the interested parties in regards to a de
minimis analysis. First is reliance on the statewide cost estimate for the original test claim
decision in order to establish whether the costs claimed are de minimis in nature. The statewide
cost estimate for School Accountability Report Cards (97-TC-21) was adopted March 25, 1999
and contained the following findings:

Methodology
To arrive at the total statewide cost estimate, staff:

e Used 531 unaudited actual claim totals filed with the State Controller for
prior fiscal years for which claims were filed, [fn. Current data as of
Febmmy 1999.] and

& Proj ected current and future fiscal year totals using the following formula:

Prior year claim total (8) x The Implicit Price Deflator [fn. As projected by the
Department of Finance.]

Recommendation

Staff recommends that the. Commission adopt this proposed statewide cost
estimate in the amount of $5,713,000 for costs incurred in complying with the
provisions set forth in the test claim statutes.

Following is a breakdown of estimated total costs per fiscal year:

Fis cal Year Total

1996-97 - $ 923,927
1997-98 $1,564,310
1998-99 $1,592,468

199900 $1,632.279
Total $5,712,984,

Total (rounded) $5,713,000

Because the reported costs are prior to audit and partially based on estimates, the
statewide cost estimate of $5,712,984 has been rounded to $5,713,000.

The first problem with relying on the statewide cost estimate as a factor in defining a de minimis
standard in this case is in using unaudited claims data. Second, the original decision and claims

include a significant number of activities attributed to Statutes 1997, chapter 912, whichisnot ™~ =

subject to this reconsideration. From the statewide cost estimate data, it is impossible to
determine how much of the costs are solely attributable to Statutes 1997, chapter 912.

School Innovations & Ad\}ocacy’s July 8, 2005 comments, as well as statements made by the
Education Mandated Cost Network at the May hearing, assert that “in order of total cost SARC I

# See the Conclusion, below.
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was 13th out of 30 claims for which estimates were made by the Commission for 2002-03. Does
this mean that more than half of the these claims can be considered de minimis and not
reimbursable?”

The Commission finds that this “numbers” argument is equally misleading. A de minimis
analysis should not compare the School Accountability Report Card claims to the size of other
mandates claims, but rather compare how the claims fit into the larger pre-existing program of
providing a School Accountability Report Card under Proposition 98, and how significant the
claims are in light of the state funding available under Proposition 98.

The Commission cannot analyze the first de minimis approach because we have no evidence in
the record regarding what the true cost to schools would be of completing an annual School
Accountability Report Card if the Legislature had never made amendments following the
original Proposition 98 requirements. To make a fair comparison, the Commission would have
to know what it costs to complete the School Accountability Report Card, then determine what
percentage of the costs are solely attributable to the activities subject to reconsideration. Indeed,
statements of the California Supreme Court suggest that the Commission should not be expected
to undertake such an “impractical” analysis when determining mandates claims.*®

The second approach is to compare the costs of the activities to the funding available. In order to
make a reasonable funding comparison, we can examine the cost estimate data from the
1999-2000 fiscal year. The statewide cost estimate uses a figure of $1,632,279 for costs from
School Accountability Report Cards for 1999-2000. Ignoring the fact that a significant portion
of the $1.6 million estimate should be attributable to Statutes 1997, chapter 912, we will use this
figure. School districts received over $27 billion in state Proposition 98 funds for 1999-2000.%
$1,632,279 is .006 percent of $27,162,572,602. Expressed another way, this is 6 cents out of
every $1000 in state funding. The Commission asserts that this is a de minimis figure, in every
sense of the term. ‘

In addition, school districts have provided no evidence that the amendments alleged require the
expenditure of local tax revenues, rather than the expenditure of school funding provided by the
state, or funds available from other sources. A CDE document entitled, “Key Statewide -
Averages Fiscal Year 2001-02”*% demonstrates that only 21.94 percent of public school funding
comes from local property tax reverues. A full 52.96 percent is directly from state sources,®
and the remainder of the funding comes from federal and other sources, including federal Title I -
funding and state lottery revenue. “[I]t is the expenditure of tax revenues of local governments
that is the appropriate focus of section 6.” (County of Sonoma v. Commission on State
Mandates, supra, 84 Cal.App.4th at p. 1283, citing County of Fresno v. State of California,
suprd, 53 Cal.3d at p. 487.) “No state-duty of subvention is -triggered where the local agency is

S S ‘Diego Unzfed School Dist.,, Supia 33 Cal 4th at page 889

47 «Key Statewide Averages Fiscal Year 1999- 007 At <http /1werw.cde.ca. gov/ds/
fd/ks/k12educ9900.asp> [as of Jul. 20, 2005.] The CDE is the department statutorily charged
with receiving school district and county office of education budget, audit, apportionment, and
other financial status reports, pursnant to Education Code section 42129.

48 At <http://'www.cde.ca.gov/ds/fd/ks/k12educ0102.asp> [as of Jul. 20, 2005.]
“ Over $31 billion for fiscal year 2000-2001.
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not required to expend its proceeds of taxes.” (Redevelopment Agency v. Commission on State
Mandates (1997) 55 Cal.App.4th 976, 987.)

Sweetwater Union, in comments received May 9, 2005, asserts, “Under current law, Revenue
Limits are the primary source of funding for a school district, and consist of the combination of
State revenues and Local revenues. Local property taxes are collected by a county tax collector,
and reported to the state for purpose of reducing the State level of funding for school district
Revenue Limits. ... In addition, since Proposition 13, local agencies DO NOT have the ability to
increase property taxes to accommodate State imposed mandated higher levels of service.”

The Commission agrees that school districts are not able to increase property taxes in order to
pay for School Accountability Report Cards; however, as described by the courts, the required
expenditure of tax revenues is a threshold issue for finding “costs mandated by the state.”

In enacting Proposition 98, The Classroom Instructional Improvement and Accountability Act,
the voters provided public schools with state funding guarantees by amending the California
Constitution, article XVI, section 8, School Funding Priority, and adding section 8.5, Allocation
to Schools. In exchange for this constitutional guarantee of funding, the voters also required
districts to undergo an annual audit and to issue an annual School Accountability Report Card.
As recently decided by the California Supreme Court regarding a school district mandates claim,
the availability of state program funds precludes a finding of a reimbursable state mandate.

We need not, and do not, determine whether claimants have been legally
compelled to participate in the Chacon-Moscone Bilingual Bicultural Education
program, or to maintain a related advisory committee. Even if we assume for
purposes of analysis that claimants have been legally compelled to participate in
the ... program, we nevertheless conclude that under the circumstances here
presented, the costs necessarily incurred in complying with the notice and agenda
requirements under that funded program do not entitle claimants to obtain
reimbursement under article XIII B, section 6, because the state, in providing
program funds to claimants, already has provided funds that may be used to cover
the necessary notice and agenda related expenses. [Emphasis added.]

(Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at pp. 746-747.)

School Accountability Report Cards were an essential part of the school-funding scheme
approved by the voters when enacting Proposition 98; therefore, the Commission concludes that
state funding received by schools under Proposition 98 is equivalent to “program funds” for the
purposes of completing a School Accountability Report Card. School districts have not
demonstrated that the state funds received through article X V1, sections 8 and 8.5 are unavailable
for the claimed additional costs of adding data elements to existing School Accountability Report
- Cards. In the absence of that showing, on a second-and independent ground, the Commission -
finds that the test claim legislation does not impose costs mandated by the state.

On May 25, 2005, a late filing was received from the Education Management Group. The letter
asserts that staff’s analysis on costs mandated by the state is based on a new legal theory
requiring schools to prove that reimbursable mandated costs are paid from a property tax source.
The Education Management Group argues this would make it impossible for school districts to
prove any past or future mandate claims, due to an accounting burden that schools cannot meet.
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The Comumission finds that the interested party takes the funding argument out of context. The
analysis is on a test claim for School Accountability Report Cards, which, as previously stated, is
uniquely tied to the Proposition 98 funding guarantee. As described above, districts receive well
over 31 billion dollars a year through Proposition 98; therefore the Commission finds that to
receive reimbursement for this test claim, districts have the burden to prove that they are required
to exceed Proposition 98 funding in order to provide annual School Accountability Report Cards.

Interested parties argue that if this analysis is adopted by the Commission, districts are going to
be forced in future mandate claims to prove that they used their Proposition 98 funds to offset ail
state mandate requirements. This is an erroneous assumption. As a quasi-judicial body, each of
the Commission’s mandate decisions must be supported by current constitutional, statutory and
case law, but each decision is limited to the claim presented and Commission decisions are not
precedential. However, the Commission also notes that this decision does not present a novel
theory of law as stated in the late filing. This exact issue and language was heard and adopted by
the Commission over a year ago at the March 2004 hearing on School Accountability Report
Cards 1I and II1.

Thus, for the reasons stated above, the Commission finds that Education Code section 33126, as
amended by Statutes 1993, chapter 1031 and Statutes 1994, chapter 824, does not impose a new
program or higher level of service on school districts, and does not impose costs mandated by the
state.

STATUTES 1989, CHAPTER 1463 AND STATUTES 1992, CHAPTER 759:
Education Code Section 35256.1.
Education Code section 35256.1, as added by Statutes 1989, chapter 1463:

In addition to the information required under Section 35256, each School
Accountability Report Card shall include the information required under
Section 41409.3.

The requirement to include additional information in the School Accountability Report Card is
codified in this Education Code section, but the requirement is expressed in detail as part of
Education Code section 41409.3, also added by Statutes 1989, chapter 1463. Therefore, the
requirement to “include the information required under Section 41409.3” will be discussed
below, under the “Education Code section 41409.3” heading.

Education Code Section 41 409

Education Code section 41409 was added by Statutes 1989, chapter 1463 and amended by
Statutes 1992, chapter 759.”" The code section requires the state Superintendent of Public
Instruction to “determine the statewide average percentage of school district expenditures that
are allocated to the salaries of administrative personnel, ... [and] also shall determine the
statewide average percentage of school district expenditures that are allocated to the salaries of
teachers.”

3% Further amendments by Statutes 2001, chapter 734 (AB 804), was the subject of the School
Accountability Report Cards II and II] Statement of Decision.
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Education Code section 41409, subdivision (c), provides:

The statewide averages calculated pursuant to subdivisions (a) and (b) shall be
provided annually to each school district for use in the school accountability
report card.

This statute, as amended by Statutes 1992, chapter 759, was found in the Commission’s
April 23, 1998 Statement of Decision to impose a mandate for the inclusion of information on
“salaries paid to schoolteachers, school site principals, and school district superintendents.”

The Commission finds that Education Code section 41409 does not directly require any activities
of school districts, but is a directive to the state Superintendent of Public Instruction to provide
certain information to school districts. Thus, Education Code section 41409 does not impose a
-new program or higher level of service on school districts. However, Education Code

section 41409.3 does require districts to include this information in their School Accountability
Report Cards, as discussed below.

Education Code Section 41409.3.

Education Code section 41409.3, as added by Statutes 1989, chapter 1463 and amended by
States 1992, chapter 759, follows:

Each school district, except for school districts malntamlng a single school to
serve kindergarten or any of grades 1 to 12, inclusive, shall include in the school
accountability report card required under Section 35256 a statement that shall
include the following information:

(a) The beginning, median, and highest salary paid to teachers in the district, as
reflected in the district’s salary scale.

(b) The average salary for schoolsite principals in the district.
(c) The salary of the district superintendent.

(d) Based upon the state summary information provided by the Superintendent of
Public Instruction pursuant to subdivision (b) of Section 41409, the statewide
average salary for the appropriate size and type of district for the following:

(1) Beginning, midrange, and highest salary paid to teachers.
(2) Schoolsite principals. ‘
(3) District superintendents.

(e) The statewide average of the percentage of school district expenditures

allocated for the salaries of administrative personnel for the appropriate size and

type of district for the most recent fiscal year, provided by the Superintendent of ** " -
. Public Instruction pursuant to subdivision (a) of Section 41409.

(f) The percentage allocated under the district’s corresponding fiscal year
expenditure for the salaries of administrative personnel, as defined in Sections
1200, 1300, 1700, 1800, and 2200 of the California School Accounting Manual
published by the State Department of Education.

() The statewide average of the percentage of school district expenditures
allocated for the salaries of teachers for the appropriate size and type of district
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for the most recent fiscal year, provided by the Superintendent of Public
Instruction, pursuant to subdivision (a) of Section 41409.

(h) The percentage expended for the salaries of teachers, as defined in
Section 1100 of the California School Accounting Manual published by the State
Department of Education.

The Comumission agrees that prior to the adoption of Statutes 1989, chapter 1463, adding
Education Code sections 35256.1 and 41403.9, there was no state requirement for including local
and statewide teacher, principal, and superintendent salary information in the School
Accountability Report Card. The CDE website has files available for download containing all of
the statewide data needed for the School Accountability Report Card (subdivisions (d) through
(h).) The CDE website also provides a School Accountability Report Card template for optional
Use by school districts, which contains all of the state data to meet this requirement already filled

> The district does need to gather and enter their own salary information on the state template,
or on the district’s own form.

Proposition 98 added Education Code section 35256, which includes the provisions: “The
School Accountability Report Card shall include, but is not limited to, the conditions listed in
Education Code Section 33126;” and “Not less than triennially, the governing board of each
school district shall compare the content of the school district's School Accountability Report
Card to the model School Accountability Report Card adopted by the State Board of
Education.”? |

By specifying that the School Accountability Report Card “is not limited to” the provisions set
out originally in Education Code section 33126, and by requiring districts to periodically
compare their School Accountability Report Card with the statewide model, the electorate
recognized that the precise details of the model report card are sub1 ect to change, and that
districts are required to make modifications as necessary.

The same analysis for finding a new program or higher level of service and costs mandated by
the state regarding data elements added to the School Accountability Report Card through
legislative amendments to Education Code section 33126, as discussed above, applies to
Education Code sections 35256.1 and 41409.3. In brief, by requiring the addition of a few lines
to the existing School Accountability Report Card, the state has not shifted from itself to districts
“the burdens of state government,” when “the directive can be complied with by a minimal
reallocation of resources.”” In addition, in Department of Finance v. Commission on State
Mandates, supra, 30 Cal.4th at pages 746-747, the California Supreme Court found the
availability of state program funds precludes a finding of a reimbursable state mandate. School
Accountability Report Cards were an essential part of the school-funding scheme approved by
the voters when enacting Proposition 98; therefore, the Commission concludes that State funding
" received by schools under Proposition 98 is equivalent to “program funds” for the purposes of
completing a School Accountability Report Card. School districts have not demonstrated that

ST At <http://WWw.cde.ca.gov/ta/ac/sa/> [as of Jul. 20, 2005.]
32 The full text of Education Code section 35256 is above.

>3 County of Los Angeles v. Commission on State Mandates, supra, 110 Cal.App.4th at pages
1193-1194.
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the state funds received through article X VI, sections 8 and 8.5 are unavailable for the claimed
additional costs of adding data elements to existing School Accountability Report Cards.
Therefore, the Commission finds that Education Code section 35256.1, as added by Statutes
1989, chapter 1463, and Education Code sections 41409 and 41409.3, as added Statutes 1989,
chapter 1463 and amended by Statutes 1992, chapter 759, do not impose a new program or
higher level of service on school districts, and do not impose costs mandated by the state.

STATUTES 1997, CHAPTER 918:
Education Code Section 35258.
Education Code section 35258, as added by Statutes 1997, chapter 918:

On or before July 1, 1998, each school district that is connected to the Internet
shall make the information contained in the School Accountability Report Card
developed pursuant to Section 35256 accessible on the Internet. The School
Accountability Report Card information shall be updated annually.

The original School Accountability Report Card distribution requirement from Proposition 98
was codified in Education Code section 35256 (see full text and discussion above.)
Subdivision (c) follows: '

The Governing Board of each school district shall annually issue a School
Accountability Report Card for each school in the school district, publicize such
reports, and notify parents or guardians of students that a copy will be provided
upon request.

Statutes 1997, chapter 918, section 1 (uncodified), provides:

(a) The Legislature finds and declares that, although our state has embraced
technology in creating a revolution of growth, our schools have not kept pace with
this technology revolution. Access to information through the use of technology
has become an integral and crucial part in the decisionmaking processes of
government, industry, and the home. However, our schoels do not facilitate
access to information through one of the most available information technology
mediums, the Internet.

(b) It is the intent of the Legislature to improve the access of parents and the
community to school-based information.

It is clear from the adoption of Education Code section 35256 as part of the 1988 Proposition 98
school funding scheme, the electorate wanted districts to provide widespread accessibility for the
School Accountability Report Card. In 1997, the Legislature recognized that new technology

was now widely available for this purpose and newly required that all districts with an existing .

connection to the Internet must use this technology to dlssemlnate School Accountability Report
Cards. .

By requiring a new method for publicizing and distributing the existing School Accountability
Report Card, the state has not shifted from itself to districts “the burdens of state government,”
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when “the directive can be complied with by a minimal reallocation of resources.”* In addition,
in Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at pages 746-747,
the California Supreme Court found the availability of state program funds precludes a finding of
a reimbursable state mandate. School Accountability Report Cards were an essential part of the
school-funding scheme approved by the voters when enacting Proposition 98; therefore, the
Commission concludes that State funding received by schools under Proposition 98 is equivalent
to “program funds” for the purposes of completing a School Accountability Report Card. School
districts have not demonstrated that the state funds received through article XVI, sections 8 and
8.5 are unavailable for the claimed additional costs of adding data elements to existing School
Accountability Report Cards. Therefore, the Commission finds that Education Code

section 35258, as added by Statutes 1997, chapter 918, does not impose a new program or higher
level of sel'vice on school districts, and does not impose costs mandated by the state.

CONCLUSION

The Commission concludes that Education Code sections 33126, 35256.1, 35258, 41409, and
41409.3, as added or amended by Statutes 1989, chapter 1463, Statutes 1992, chapter 759,
Statutes 1993, chapter 1031, Statutes 1994, chapter 824, and Statutes 1997, chapter 918, do not
impose a new program or higher level of service, and do not impose costs mandated by the state
within the meaning of article XIII B, section 6 of the California Constitution and Government
Code sections 17514 and 17556.

In the case of reimbursable state-mandated activities from Statutes 1997, chapter 912, the
Commission does not have statutory authority to rehear that portion of the original decision.*®

’

>4 County of Los Angeles v. Commission on State Mandates, supra, 110 Cal.App.4th at pages
1193-1194. See full discussion, above.

>3 The original Statement of Decision found that Statutes 1997, chapter 912, “amended
Education Code section 33126 to require school districts to include the following information in
their school accountability report cards:”

o results by grade level from the assessment tool used by the school district using
percentiles when available for the most recent three-year period, including pupil
achievement by grade level as measured by the statewide assessment (§ 33126,
subd. (b)(1));

o for schools with high school seniors, the average verbal and math Scholastic.
Assessment Test scores to the extent such scores are provided to the school and
the average percentage of high school seniors taking the exant for the most recent
three-year period (§ 33126, subd. (b)(1)); o

e the one-year dropout rate for the schoolsite over the most recent three- year perlod
(§ 33126, subd. (b)(2));

o the distribution of class sizes at the schoolsite by grade level, the average class
size, and the percentage of pupils in kindergarten and grades 1-3, inclusive,
participating in the Class Size Reduction Program for the most recent three-year
period (§ 33126 subd. (b)(4));
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Finally, although Education Code section 35256 was included in the original test claim pleading,
the Legislature has not ordered any reconsideration of this section, because it was added by
Proposition 98, and not added or amended by one of the statutes named in AB 2855. No
reimbursable activities were attributed to Education Code section 35256 in the original decision.

o the total number of the school’s credentialed teachers, the number of teachers
relying on emergency credentials, and the number of teachers working without
credentials for the most recent three-year period (§ 33126, subd. (b)(5));

e any assignment of teachers outside of their subject area of competence for the
first two years of the most recent three-year period (§ 33126, subd. (b)(5));

s the annual number of schooldays dedicated to staff development for the most
recent three-year perlod (§ 33126, subd. (b)(10)); and

e the suspension and expulsion rates for the most recent three-year period (§ 33126,
subd. (b)(11)).”
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BEFORE THE
COMMISSION ON STATE MANDATES

- STATE OF CALIFORNIA
RECONSIDERATION OF PRIOR | No. 04-RL-9721-11, 05-RL-9721-03
STATEMENT OF DECISION ON: School Accountability Report Cards
Education Code Sections 33126, 35256, STATEMENT OF DECISION PURSUANT

35256.1, 35258, 41409, and 41409.3; Statutes :
> ’ ’ ’ RN T CODE SECTION 17500
1989, Chapter 1463, Statutes 1992, Chapter E? SEOQV,EC ALIY[IFE(IJ\TRNI A CODE OF 750

759, Statutes 1993, Chapter 1031; Statutes REGULATIONS, TITLE 2, DIVISION 2,
1994, Chapter 824 and Statutes 1997, Chapter CHAPTER 2.5. ARTICLE 7

912 and 918;
Test Claim No: 97-TC-21;

Directed By Statutes 2004, Chapter 895,
Section 18 (Assem. Bill No. 2855), and
Statutes 2005, Chapter 677, Section 53 (Sen.
Bill No. 512).

(Adopted on January 26, 2006)

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on January 26, 2006. Lenin del Castillo appeared for the
Department of Finance.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis at the hearing by a vote of 5 to 2.
Summary of Findings

The Commission finds that Statutes 1997, chapter 912, as it amended Education Code
section 33126 does not impose a new program or higher level of service, and does not impose
costs mandated by the state within the meaning of article XIII B, section 6 of the California
Constitution and Government Code sections 17514 and 17556.

In addition, pursuant to the eXpreSs laﬁngdge of Statutes 2005, chapter 677, section 53:

(b) Notwithstanding any other p10viéion of law, the decision of the Commission
on State Mandates on its reconsiderations pursuant to subd1v151on (a) shall apply
retroactively to January 1, 2005,

Thus both the July 28, 2005 Statement of Decision on School Accountability Report Cards, and
the decision adopted pursuant to this reconsideration, shall apply retroactively to January 1, 2005
for purposes of establishing the reimbursement period for the revised parameters and guidelines.

" (04-RL-9721-11, 05-RL-9721-03)
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Background

The California voters approved Proposition 98, effective November 9, 1988. The proposition
amended article X VI, section 8 of the California Constitution, including adding subdivision (e),
as follows:

Any school district maintaining an elementary or secondary school shall develop
and cause to be prepared an annual audit accounting for such funds and shall
adopt a School Accountability Report Card for each school.

The proposition also added Education Code sections 33126 and 35256 concerning School
Accountability Report Cards. -

Original Decision: School Accountability Report Cards

School Accountability Report Cards (97-TC-21) was a test claim heard and approved by the
Commission. The claim, filed on December 31, 1997, by Bakersfield City School District and
Sweetwater Union High School District, alleged a reimbursable state mandate for Education
Code sections 33126, 35256, 35256.1, 35258, and 41409.3, as added or amended by Statutes
1989, chapter 1463; Statutes 1992, chapter 759; Statutes 1993, chapter 1031; Statutes 1994,
chapter 824; and Statutes 1997, chapters 912 and 918. ,

The following findings were made by the Commission in the School Accountability Report
Cards Statement of Decision, adopted April 23, 1998:

The Commission finds the following to be state mandated activities and therefore,
reimbursable under section 6, article XIII B of the California Constitution and
Government Code section 17514. Reimbursement would include direct and

- indirect costs to compile, analyze, and report the specific information listed below
in a school accountability report card.

The Commission concludes that reimbursement for inclusion of the following
information in the school accountability report card begins on July 1, 1996:

o Salaries paid to schoolteachers, school site principals, and school district
superintendents.

e Statewide salary averages and percentages of salaries to total expenditures
in the district’s school accountability report card.

¢ “The degree to which pupils are prepared to enter the work force.”

e “The total number of instructional minutes offered in the school year,
separately stated for each grade level, as compared to the total number of
the instructional minutes per year required by state law, separately stated
for each grade level.” S T e e

o “The total number of minimum days, ..., in the school year.”
e Salary information provided by the Superintendent of Public Instruction.

The Commission concludes that reimbursement for inclusion of the following
information in a school accountability report card begins on January 1, 1998:

- (04-R1-9721-11, 05-RL-9721-03)
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e Results by grade level from the assessment tool used by the school district
using percentiles when available for the most recent three-year period,
including pupil achievement by grade level as measured by the statewide
-assessment.

o The average verbal and math Scholastic Assessment Test (SAT) scores for
schools with high school seniors to the extent such scores are provided to
the school and the average percentage of high school seniors taking the
exam for the most recent three-year period.

¢ The one-year dropout rate for the schoolsite over the most recent three-
year period. '

o The distribution of class sizes at the schoolsite by grade level, the average
class size, and the percentage of pupils in kindergarten and grades 1-3,
inclusive, participating in the Class Size Reduction Program for the most
recent three-year period.

e The total number of the school’s credentialed teachers, the number of
teachers relying on emergency credentials, and the number of teachers
working without credentials for the most recent three-year period.

e Any assignment of teachers outside of their subject area of competence for
the first two years of the most recent three-year period.

e The annual number of schooldays dedicated to staff development for the
most recent three-year period. '

¢ The suspension and expulsion rates for the most recent three-year period.

The Commission concludes that reimbursement for posting and annually updating
school accountability report cards on the Internet, if a school district is connected
to the Internet, begins on January 1, 1998.

The Commission adopted parameters and guidelines for School Accountability Report Cards at
the August 20, 1998 hearing.

First Reconsideration Decision: School Accountability Report Cards (04-RL-9721-11)

Statutes 2004, chapter 895, section 18 (AB 2855), directed the Commission to reconsider the
prior final decision in School Accountability Report Cards for Statutes 1989, chapter 1463,
Statutes 1992, chapter 759, Statutes 1993, chapter 103 1, Statutes 1994, chapter 824, and Statutes
1997, chapter 918. AB 2855 named the other statutes with specificity, but did not include
Statutes 1997, chapter 912; therefore the Commission found it did not have jurisdiction to
reconsider that portion of the original School Accountability Report Cards decision.

The AB 2855 reconsideration was initially heard at the May 26, 2005 Commission hearing, and
resulted in a 2-2 tie vote; thus no decision was adopted. A notice was issued granting the
opportunity for any party to file comments on the issues under reconsideration and the item was
continued to the July 28, 2005 hearing, pursuant to the tie vote provisions of the Commission’s
regulations. (Cal. Code Regs., tit. 2, § 1182, subd. (¢)(1).) A fifth member was appointed to the
Commission before the next hearing.
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The Statement of Decision on the AB 2855 reconsideration was adopted at the July 28, 2005
Commission hearing, denying reimbursement for the reconsidered portions of the original test
claim.

Second Reconsideration: School Accountability Report Cards (05 -RL-Q 721-03)

The Legislature subsequently amended AB 2855, through Statutes 2005, chapter 677, section 53
(SB 512, urgency, operative Oct. 7, 2005), as follows (changes indicated in underline and
strikethrough): -

Section 18 of Chapter 895 of the Statutes of 2004 is amended to read:

Sec. 18. (a) Notwithstanding any other law, the Commission on State Mandates
shall, on or before December 31, 2003, for paragraphs (1) to (5). inclusive, and on
or before January 31, 2006. for paragraph (6), reconsider its decision in 97-TC-21,
relating to the School Accountability Report Card mandate, and its parameters
and guidelines for calculating the state reimbursement for that mandate pursuant
to Section 6 of Article XIII B of the California Constitution for each of the
following statutes, particularly in light of federal and state statutes enacted and
state court decisions rendered since these statutes were enacted: ‘

fa3(1) Chapter 1463 of the Statutes of 1989.
£)(2) Chapter 759 of the Statutes of 1992.
{e)(3) Chapter 1031 of the Statutes of 1993.
£d)(4) Chapter 824 of the Statutes of 1994.
fex(5) Chapter 918 of the Statutes of 1997.
(6) Chapter 912 of the Statutes of 1997.

~(b) Notwithstanding any other provision of law, the decision of the Commission
on State Mandates on its reconsiderations pursuant to subdivision (a) shall apply
retroactively to January 1, 2005.

(c) Notwit_hstanding any other provision of law, the parameters and guidelines
associatgd with the test claim of 97-TC-21 shall be adjusted to conform to the
decision of the Commission on State Mandates on its reconsiderations.

The Commission must now reconsider Statutes 1997, chapter 912, which was not originally
included in the AB 2855 reconsideration statute, as well as amend the reimbursement period for
the reconsidered test claim to conform with the express language of SB 512.
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COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution' reco gnizes the
state constitutional restrictions on the powers of local government to tax and spend.2 “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
1esponslb1htles because of the taxing and spending limitations that articles XIII A and XIII B
impose.” A test claim statute or executive order may impose a reimbursable state-mandated
ploglam if it orders or commands a local agency or school district to engage in an activity 01
task.* In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but.does not apply generally to all residents and entities in the state.® To determine if the
program is new or 1111poses a higher level of service, the test claim legislation must be compared

with the leoal requirements in effect 1mmed1ately before the enactment of the test claim
legislation.” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”® '

! Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: “(a) Whenever the Legislature or any state agency mandates a new program or higher
tevel of service on any local government, the State shall provide a subvention of funds to.
reimburse that local government for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to
January 1, 1975, or executive orders or regulations initially implementing legislation enacted
prior to January 1, 1975.”

Deparlmenf of Finance v. Commission on Sfate ]\cfandmes (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

3 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
* Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

> San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859 878
(San Diego Unified School Dist.); Lucza Mar Unified School Dzst V. Honzg (1988) 44 Cal.3d
830, 835-836 (Lucza Mar).

8 San Diego Umﬁed School Dist., supra, 33 Cal.4th 859, 874, (1'eafﬁrming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)

‘7Sa77 Diego Unzfed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830
835.

8 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.
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Finally, the newly required activity or increased level of service must impose costs mandated by
the state.”

The Commission is vested with exclusive authority to adJlelcate chsputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6."° In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable }?medy to cure the per ceived unfairness resulting from political decisions on funding
priorities.” :

Issue 1: What is the scope of thé Commission’s jurisdiction and operative date of the
reconsidered decisions directed by AB 2855 and SB 5127

It is a well-settled issue of law that administrative agencies, such as the Commission, are entities
of limited jurisdiction. Administrative agencies have only the powers that have been conferred
on them, expressly or by implication, by statute or constitution. An administrative agency may
not substitute its judgment for that of the Legislature. When an administrative agency acts in -
excess of the powers conferred upon it by statute or constitution, its action is void."?

The court in.Save Oxnard Shores v. California Coastal Com. (1986) 179 Cal.App.3d 140, 149-
150, found that “in the absence of express statutory authority, an administrative agency may not
change a determination made on the facts presented at a full hearing once its decision has
become final. (Olive Proration etc. Com. v. Agri. etc. Com. (1941) 17 Cal.2d 204, 209 [109 P.2d
918].)” In the amendments made by SB 512, the Legislature did not direct the Commission to
set aside the AB 2855 reconsideration, completed July 28, 2005, and it is now past the 30-day
time period in which a further reconsideration could have been requested pursuant to
Government Code section 17559. Therefore, in the absence of a court or legislative order, the
July 28, 2005 Statement of Decision is final, except for amending the period of reimbursement to
conform to the express language of SB 512, as discussed below.

Reimbursement Period

AB 2855 was non-urgency legislation, operative January 1, 2005. The original legislation did
not stipulate a reimbursement period for any changes to the School Accountability Report Cards
parameters and guidelines following the reconsideration of the underlying test claim decision.
However, when AB 2855 was amended by SB 512 (urgency, operative Oct. 7, 2005), the
intended operative date of the reconsidered decision was specified, as follows:

? County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

' Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

' County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

1 Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, 103-104.
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(b) Notwithstanding any other provision of law, the decision of the Commission
on State Mandates on its reconsiderations pursuant to subdivision (a) shall apply
retroactively to January 1, 2005.

Thus, both the July 28, 2005 Statement of Decision on School Accountability Report Cards, and
the decision adopted pursuant to this reconsideration, shall apply retroactively to

January 1, 2005, for purposes of establishing the reimbursement period for the revised
parameters and guidelines.

Issue 2: Is Statutes 1997, chapter 912 subject to article XIII B, section 6 of the
California Constitution?

In order for Statutes 1997, chapter 912 to be subject to article XIII B, section 6 of the California
Constitution, the legislation must constitute a “program.” In County of Los Angeles v. State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose umque requir ements on local
governments and do not apply generally to all 1es1dents and entities in the state.'® The court has
held that only one of these findings is necessa1y :

Statutes 1997, chapter 912 modified the content requirements for School Accountability Report
Cards. Providing a School Accountability Report Card imposes a program within the meaning
of article XIII B, section 6 of the California Constitution under both tests. First, it constitutes a
program that carries out the governmental function of providing a service to the public because it
requires school districts to make a document available to the public that is designed to “promote
a model statewide standard of instructional accountability and conditions for teaching and
learning.”"* The courts have held that education is a peculiarly governmental function
administered by local agencies as a service to the public. 16

Statutes 1997, chapter 912 also satisfies the second test that triggers article XIII B, section 6,
because it requires school districts to engage in administrative activities solely apphuable to
public school administration. The test claim legislation imposes unique requirements upon
school districts that do not apply generally to all residents and entities of the state. Accordingly,
the Commission finds that providing a School Accountability Report Card constitutes a
“program” and, thus, Statutes 1997, chapter 912 may be subject to article XIII B, section 6 of the
California Constitution if the test claim legislation also imposes a new program or higher level of
service, and costs mandated by the state.

1> County of Los Angeles, supra, 43 Cal.3d at page 56.
" Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.
' Education Code section 33126, as added to the Education Code by Proposition 98.

' Long Beach Unified School Dist., supra, 225 Cal.App.3d at page 172 states “although
numerous private schools exist, education in our society is considered to be a peculiarly
governmental function . . . administered by local agencies to provide service to the public.”
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Issue 3: Does Statutes 1997, chapter 912 impose a new program or higher level of
service within an existing program within the meaning of the California
Constitution, article XIII B, section 6, and impose costs mandated by the
state pursuant to Government Code sections 17514 and 175567

In 1987, the California Supreme Court in County of Los Angeles v. State of California expressly
stated that the term “higher level of service” must be read in conjunction with the phrase “new
program.” Both are directed at state-mandated increases in the services provided by local
agencies. 17

In 1990, the Second District Court of Appeal decided the Long Beach Unified School District
case, which challenged a test claim filed with the Board of Control on executive 01 ders issued by
the Department of Education to alleviate racial and ethmc segregation 11 schools.'”® The court
determined that the executive orders did not constitute a “new plO gram” since schools had.an
ex1st111g constitutional obligation to alleviate racial segregation.’ ? However, the court found that

the executive orders constituted a “higher level of service” because the requirements imposed by
the state went beyond constltutlonal and case law requirements. The court stated in relevant part
the following:

The phrase “higher level of service” is not defined in article XIII B or in the ballot
materials. [Citation omitted.] A mere increase in the cost of providing a service
which is the result of a requirement mandated by the state is not tantamount to a
higher level of service. [Citation omitted.] However, a review of the Executive
Order and guidelines shows that a higher level of service is mandated because the
requirements go beyond constitutional and case law requirements. . . .While these
steps fit within the “reasonably feasible” description of [case law], the point is
that these steps are no longer merely being suggested as options which the local
school district may wish to consider but are required acts. These requirements
constitute a higher level of service. We are supported in our conclusion by the
report of the Board to the Legislature regarding its decision that the Claim is
reimbursable: “Only those costs that are above and beyond the regular level of
service for like pupils in the district are reimbursable.”*?

In addition, pursuant to article XIII B, section 6, of the California Constitution, and Government
Code section 17556, subdivision (f), ballot measures adopted by the voters in a statewide
election do not impose reimbursable state mandates. Government Code section 17556,
subdivision (f) was amended by Statutes 2005, chapter 72 (AB 138, urgency, eff. July 19, 2005),
indicated in underline and strikethrough, as follows:

The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or school district, if, after a
hearing, the commission finds that: . . :

' County of Los Angeles, supm,:43 Cal.3d at 56.

18 Long Beach Unified School Dist., supra, 225 Cal.App.ﬂr'th 155.
1° Id. at page 173.

% Ihid.

(04-R1L-9721-11, 05-RL-9721-03)
Statement of Decision

110



(f) The statute or executive order imposesé duties that were are necessary 10
implement, reasonably within the scope of, or expressly included in a ballot
measure approved by the voters in a statewide or local election. This subdivision
applies regardless of whether the statute or executive order was enacted or
adopted before or after the date on which the ballot measure was approved by the
voters,

Thus, pursuant to applicable case law, article XIII B, section 6, and Government Code

section 17556, subdivision (f), in order for the test claim statutes under reconsideration to impose
a new program or higher level of service and costs mandated by the state, the Commission must
find that the state is imposing newly required acts or activities on school districts beyond the
scope of those already imposed by the voters through ballot measures, ultimately resulting in
costs mandated by the state. '

The California voters approved Proposition 98, effective November 9, 1988, providing a state-
funding guarantee for schools. Proposition 98 amended article XVI, section 8 of the California
Constitution, including adding subdivision (e), requiring all elementary and secondary school
districts to develop and prepare an annual audit of such funds and a School Accountability
Report Card for every school. The voters also required the state to develop a model report card
by adding Education Code section 35256, as follows:

The governing board of each school district maintaining an elementary or
secondary school shall by September 30, 1989, or the beginning of the school
year develop and cause to be implemented for each school in the school district a
School Accountability Report Card. '

(a) The School Accountability Report Card shall include, but is not limited to, the
conditions listed in Education Code Section 33126.

(b) Not less than triennially, the governing board of each school district shall
compare the content of the school district's School Accountability Report Card to
the model School Accountability Report Card adopted by the State Board of
Education. Variances among school districts shall be permitted where necessary
to account for local needs.

(c) The Governing Board of each school district shall annually issue a School
Accountability Report Card for each school in the school district, publicize such
reports, and notify parents or guardians of students that a copy will be provided
upon request.

By specifying that the School Accountability Report Card “is not limited to” the provisions set
out originally in Education Code section 33126, and by requiring districts to periodically
compare their School Accountability Report Card with the statewide model, the electorate
recognized that the precise details of the model report card are subject to change, and that
districts are required to make modifications as necessary.

STATUTES 1997, CHAPTER 912:
Education Code Section 33126,

Section 33126 was added to the Education Code by Proposition 98, approved by the electors,
effective November 9, 1988. Pursuant to article XIII B, section 6, of the California Constitution,
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and Government Code section 17556, subdivision (f), “duties that are necessary to implement,
reasonably within the scope of, or expressly included in a ballot measure approved by the voters
in a statewide or local election” do not impose reimbursable state mandates.

Education Cod_e section 33126, as amended by Statutes 1993, chapter 1031, Statutes 1994,
chapter 824, and Statutes 1997, chapter 912, follows. Amendments to Education Code
section 33126 by Statutes 1997, chapter 912 are indicated in underline and strikethrough:

(a) The school accountability report card shall provide data by which parents can

make meaningful comparisons between public schools enabling them to make
informed decisions on which school to enroll their children.

¢&) (b) The medel school accountability report card shall include, but is not
limited to, assessment of the following school conditions:

(1) Pupil achievement in and progress toward meeting reading, writing,
arithmetic, and other academic goals, including results by grade level from the
assessment tool used by the school district using percentiles when available for
the most recent three-year period. After the state develops a statewide assessment
system pursuant to Chapter 5 (commencing with Section 60600) and Chpter 6
(commencing with Section 60800) of Part 33, the school accountability report
card shall include pupil achievement by grade level, as measured by the results of
the statewide assessment. Secondary schools with high school seniors shall list
both the average verbal and math Scholastic Assessment Test scores to the extent
provided to the school and the percentage of seniors taking that exam for the most
recent three-year period.

(2) Progress toward reducing dropdut rates, including the one vear dropout rate
listed in California Basic Education Data System for the schoolsite over the most
recent three-vear period.

(3) Estimated expeﬁditui'es per pupil and types of services funded.

(4) Progress toward reducing class sizes and teaching loads, including the
distribution of class sizes at the schoolsite by grade level, the average class size,
and, if applicable, the percentage of pupils in kindergarten and grades 1 to 3,
inclusive, participating in the Class Size Reduction Program established pursuant
to Chapter 6.10 (commencing with Section 52120) of Part 28, using California

* Basic Education Data System information for the most recent three-year period.

(5) The total number of the schools’s credentialed teachers, the number of
teachers relying upon emergency credentials, the number of teachers working
without credentials and Aany assignment of teachers outside their subject areas of
competence for the most recent three-year period.

(6) Quality and currency of textbooks and other instructional materials.
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(7) The availability of qualified personnel to provide counseling and other pupil
support services.

(8) Availability of qualified substitute teachers.
(9) Safety, cleanliness, and adequacy of school facilities.

(10) Adequacy of teacher evaluations and opportunities for professional
improvement, including the annual number of schooldays dedicated to staff
development for the most recent three-year period.

(11) Classroom discipline and climate for learning, including suspension and
expulsion rates for the most recent three-vear period.

~ (12) Teacher and staff training, and curriculum improvement programs.
(13) Quality of school instruction and leadership.
(14) The degree to which pupils are prepared to enter the work force.

(15) The total number of instructional minutes offered in the school year,
separately stated for each grade level, as compared to the total number of the
instructional minutes per school year required by state law, separately stated for
each grade level. ’

(16) The total number of minimum days, as specified in Sections 46112, 46113,
46117, and 46141, in the school year.

(c) It is the intent of the Legislature that schools make a concerted effort to notify
parents of the purpose of the school accountability report cards, as described in
this section, and ensure that all parents receive a copy of the report card; to ensure
that the report cards are easy to read and understandable by parents; to ensure that
local educational agencies with access to the Internet make available current
copies of the report cards through the Internet; and to ensure that administrators
and teachers are available to answer any questions regarding the report cards.

In the original test claim filing, the claimants alleged the test claim statutes “impose
requirements related to school accountability report cards that exceed the voter-imposed
requirements that were expressly set forth in Proposition 98.”*! Claimants specifically alleged
that Statutes 1997, chapter 912 “amended Education Code section 33126 to require school
districts to include the following information in their school accountability report cards:”

(1) Results by grade level of specified student assessment tools (such as SAT scores) for the
most recent three-year period, ' '

! Test Claim Filing, Administrative Record [AR], page 43.
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(2) the one year dropout rate for the schoolsite over the most recent three-year period;

(3) the distribution of class sizes by grade level, the average class size, and the percentage of
pupil [sic] in kindergarten and grades 1 through 3 participating in the state’s Class Size
Reduction Program;

(4) the total number of credentialed teachers, the number of teachers relying upon emergency
credentials, and the assignment of teachers outside of their subject area of competence for
the most recent three-year period;

(5) the annual number of school days dedicated to staff developmént for the most recent
three-year period; and

(6) suspension and expulsion rates for the most recent three year period.”

The claimants argued that “districts have incurred or will incur costs: (&) for school districts to
collect the required data, prepare the required analyses, and include the analyses and data in their
school accountability Teport cards” for the additional activities alleged.?

First, we examine the language added by Statutes 1997, chapter 912 as subdivision (¢). This
subdivision does not actually require any new activities of school districts, nor were any
allegations included with specificity in the original test claim filing. Activities from
subdivision (c) were proposed at the parameters and guidelines phase, but were ultimately denied
by the Comumission because the specific activities were not pled at the test claim phase, and no
determination was made in the 1998 Statement of Decision.”* For completeness, the subdivision
will be examined here. The provision begins: “It is the intent of the Legislature that schools
make a concerted effort to notify parents of the purpose of the school accountability report cards
[Emphas1s added.] The plain meaning of “make a concerted effort to” is not the same as
shall which the Legislature could have expressed simply by using the word “shall. 2 Any
notification activities regarding ¢he School Accountability Report Card contained in Education
Code section 33126 are merely discretionary or precatory in nature -- 1f an activity may be
pelfonned at the option of the school district, there is no state mandate.?® Explicit publication
requirements for the School Accountability Report Card were established in Proposition 98, and
remain good law in Education Code section 35256 2

2 Id. at pages 44-45.
2 Id at page 45. .
2 June 25, 1998 Hearing, Proposed Parameters and Guidelines, Staff Analysis. (AR p. 286.)

% The word “shall” is used in subdivisions (&) and (b), but not in subdivision (c). “Of course,
when different words are used in c011te111p01aneously enacted, adjoining subdivisions of a statute,

the inference is compelling that a difference in meamng was intended.” People v. Jones (1988)
46 Cal.3d 585, 596.

26 Kern High Sc/;ool Disz‘rficz‘, supra, 30 Cal.4th 727, 742.

2T Education Code section 35256, as added by Proposition 98, requires that: “(c) The Governing
- Board of each school district shall annually issue a School Accountability Report Card for each
school in the school district, publicize such reports, and notify parents or guardians of students
that a copy will be provided upon request.”
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Education Code section 33126, as amended by Statutes 1997, chapter 912, also altered the
express language of some of the School Accountability Report Card data elements originally
required by Proposition 98. For the reconsideration directed by SB 512, the Commission must
determine whether the portions of Education Code section 33126, subdivision (b), as amended
by Statutes 1997, chapter 912, are actually new, or rather, as set out in Government Code

section 17556, subdivision (f), existing law previously expressed by the voters, or otherwise
“necessary to implement, reasonably within the scope of” the original initiative. Intent to change
the law must not be presumed by an amendment. The courts have recognized that changes in
statutory language can be intended to clarify the law, rather than change it.

We assume the Legislature amends a statute for a purpose, but that purpose need
not necessarily be to change the law. [Citation.] Our consideration of the
surrounding circumstances can indicate that the Legislature made . . . changes in
statutory language in an efi"ort only to clarify a statute's true meamng [Citations
omitted. ]

Proposition 98, “The Classroom Instructiomal Improvement and Accountability Act,” was
adopted by the voters in 1988. The initial statement of “Purpose and Intent” declared, in part,
“The People of the State of California find and declare that:”

(e) It is the intent of the People of California to ensure that our schools spend
money where it is most needed. Therefore, this Act will require every local school
board to prepare a School Accountability Report Card to guarantee accountability
for the dollars spent,

Proposition 98, section 13, provides: “No provision of this Act may be changed except to further
its purposes by a bill passed by a vote of two-thirds of the membership of both houses of the
Legislature and signed by the Governor.” (Emphasis added.) Statutes 1997 chapter 912 was
passed by a two-thirds vote of the Legislature and signed by the Governor.”” The statute also
affirmatively states: “The Legislature finds and declares that this act furthers the purposes of the
Classroom Instructional Improvement and Accountability Act.”*® The Commission must
presume legislative amendments to the requirements for the School Accountability Report Card
are constitutionally valid,?' and thus any amendments must further the purposes of the original
Classroom Instructional Improvement and Accountability Act. Therefore, the subject
amendments are part of an existing non-reimbursable program and are not a “new program.”

8 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.

% Bill history found at <http://www.leginfo.ca.gov/pub/97-98/bill/asm/ab_0551-
0600/ab_572_bill 19971012 hlstmy html> (Stats. 1997 ch. 912) [as ofNov 1, 9005]

0 ~ AR, page 77.

3 Article I1I, section 3.5 of the California Constitution places limitations on the powers of
administrative agencies, such as the Commission, and prohibits administrative agencies from
refusing to enforce a statute or from declaring a statute unconstitutional. Section 3.5 states, in
part: “An administrative agency, including an administrative agency created by the Constitution
or an initiative statute, has no power: (a) To declare a statute unenforceable, or refuse to enforce
a statute, on the basis of being unconstitutional unless an appellate court has made a
determination that such statute is unconstitutional.”
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Regarding the data amendments from Statutes 1997 chapter 912, the original claimants agreed
that any requirements “to include the original thirteen components listed in Proposition 98 do not
impose a reimbursable state-mandated new program,” since this falls squarely within the long-
standing exception to costs mandated by the state articulated in Government Code section 17556,
subdivision (f). However, there was no comparison made between the original 13 data elements
explicitly established in Proposition 98, and the amendments of 1997. In the test claim filing, all
amendments to the precise language of Education Code section 33126 were alleged to impose a
new program or higher level of service, and costs mandated by the state.

Proposition 98 requires “every local school board to prepare a School Accountability Report
Card to guarantee accourtability.” A system that allowed every school to decide what standards
to use to provide such information would not allow the public to make meaningful comparisons
or “guarantee accountability.” For example, the original requirement to provide information on
“(b)(1) student achievement in and progress toward meeting reading, writing, arithmetic, and
other academic goals,” now specifies which test results are to be provided to establish such
achievement and progress. This provides a mechanism to allow comparisons between School
Accountability Report Cards, while still providing the same basic information required by
Proposition 98. ‘

The same is true for the other changes to subdivision (b), as amended by Statutes 1997,

chapter 912. For another example, in subdivision (b)(2), the original requirement that the School
Accountability Report Card describe “(2) Progress toward reducing dropout rates,” was amended
to specify that this includes “the one year dropout rate listed in California Basic Education Data
System for the schoolsite over the most recent three-year period.” Staff finds that these types of
clarifications, although not “expressly included” in the original language of the initiative, are
“duties that are necessary to implement” or “reasonably within the scope of,” “a ballot measure
approved by the voters in a statewide or local election.” (Gov. Code, § 17556, subd. (f).)
Therefore, the Commission finds that even if a higher level of service was successfully
established for any of the amendments to Education Code section 33126, subdivision (b) by
Statutes 1997, chapter 912, no costs mandated by the state can be found due to the limitations
established by Government Code section 17556, subdivision (f).

Even in the absence of Government Code section 17556, subdivision (f), there is a separate and
independent ground for finding that the test claim legislaticn does not impose costs mandated by
the state. In County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th
1176, 1193-1194, the County sought to vacate a Commission decision that denied a test claim for
costs associated with a statute requiring local law enforcement officers to participate in two
hours of domestic violence training. The court upheld the Commission’s decision that the test
claim legislation did not mandate any increased costs and thus no reimbursement was required.

-The court found: - P R -

~ Based upon the principles discernable from the cases discussed, we find that in
the instant case, the legislation does not mandate a “higher level of service.” In
the case of an existing program, an increase in existing costs does not result in a
reimbursement requirement. Indeed, “costs” for purposes of Constitution article
XIII B, section 6, does not equal every increase in a locality's budget resulting
from compliance with a new state directive. Rather, the state must be attempting
to divest itself of its responsibility to provide fiscal support for a program, or
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forcing a new program on a locality for which it is ill-equipped to allocate
funding.

[1...01]

[M]erely by adding a course requirement to POST’s certification, the state has not
shifted from itself to the County the burdens of state government. Rather, it has
directed local law enforcement agencies to reallocate their training resources in a
certain manner by mandating the inclusion of domestic violence training.

Finally, the court concluded (id., at p. 1195):

Every increase in cost that results from a new state directive does not
automatically result in a valid subvention claim where, as here, the directive can
be complied with by a minimal reallocation of resources within the entity seeking
reimbursement. Thus, while there may be a mandate, there are no increased costs
mandated by [the test claim legislation].

Likewise here, by amending a few data components in the existing School Accountability Report
Card, the state has not shifted from itself to districts “the burdens of state government,” when
“the directive can be complied with by a minimal reallocation of resources.” In exercising its
jurisdiction to decide test claims, the Commission must follow precedential judicial decisions.
The California Supreme Cowrt has done nothing to overturn or disapprove the appellate court’s
published decision in County of Los Angeles, thus it remains good law and may not be ignored or
disregarded.

In addition, school districts have provided no evidence that the amendments alleged require the
expenditure of local tax revenues, rather than the expenditure of school funding provided by the
state, or funds available from other sources. A CDE document entitled, “Key Statewide
Averages Fiscal Year 2001-02”% demonstrates that only 21.94 percent of public school funding
comes from local property tax revenues. A full 52.96 percent is directly from state sources,
and the remainder of the funding comes from federal and other sources, including federal Title I
funding and state lottery revenue. “[I]t is the expenditure of tax revenues of local governments
that is the appropriate focus of section 6.” (County of Sonoma v. Commission on State
Mandates, supra, 84 Cal.App.4th at p. 1283, citing County of Fresno v. State of California,
supra, 53 Cal.3d at p. 487.) “No state duty of subvention is triggered where the local agency is
not required to expend its proceeds of taxes.” (Redevelopment Agency v. Commission on State
Mandates (1997) 55 Cal. App.4th 976, 987.)

In enacting Proposition 98, The Classroom Instructional Improvement and Accountability Act,
the voters provided public schools with state funding guarantees by amending the California
Constitution, article XVI, section 8, School Funding Priority, and adding section 8.5, Allocation
to Schools. In exchange for this constitutional guarantee of funding, the voters also required
districts to undergo an annual audit and to issue an annual School Accountability Report Card.
As recently decided by the California Supreme Court regarding a school district mandates claim,
the availability of state program funds precludes a finding of a reimbursable state mandate.

2 At <http://www.cde.ca.gov/ds/fd/ks/k12educ0102.asp> [as of Nov. 1, 2005.]
33 Over $31 billion for fiscal year 2001-2002.
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We need not, and do not, determine whether claimants have been legally
compelled to participate in the Chacon-Moscone Bilingual Bicultural Education
program, or to maintain a related advisory committee. Even if we assume for
purposes of analysis that claimants have been legally compelled to participate in
the ... program, we nevertheless conclude that under the circumstances here
presented, the costs necessarily incurred in complying with the notice and agenda
requirements under that funded program do not entitle claimants to obtain
reimbursement under article XIII B, section 6, because the state, in providing
program funds to claimants, already has provided funds that may be used to cover
the necessary notice and agenda related expenses. [Emphasis added.]

(Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at pp. 746-747.)

School Accountability Report Cards were an essential part of the school-funding scheme
approved by the voters when enacting Proposition 98; therefore, staff concludes that state
funding received by schools under Proposition 98 is equivalent to “program funds™ for the
purposes of completing a School Accountability Report Card. School districts have not
demonstrated that the state funds received through article XVI, sections 8 and 8.5 are unavailable
for the claimed additional costs of adding data elements to existing School Accountability Report
Cards. In the absence of that showing, on a separate and independent ground, the test claim
legislation does not impose costs mandated by the state.

Thus, for the reasons stated above, the Commission finds that Statutes 1997, chapter 912, as it
amended Education Code section 33126, does not impose a new program or higher level of
service, and does not impose costs mandated by the state.

CONCLUSION

The Commission concludes that Statutes 1997, chapter 912, as it amended Education Code
section 33126 does not impose a new program or higher level of service, and does not impose
costs mandated by the state within the meaning of article XIII B, section 6 of the Cahfomla
Constitution and Government Code sections 17514 and 17556.

In addition, pursuant to the express language of Statutes 2005, chapter 677, section 53:

(b) Notwithstanding any other provision of law, the decision of the Commission
- on State Mandates on its reconsiderations pursuant to subdivision (a) shall apply
retroactively to January 1, 2005.

Thus both the July 28, 2005 Statement of Decision on School Accountability Report Cards, and
the decision adopted pursuant to this reconsideration, shall apply retroactively to January 1, 2005
for purposes of establishing the reimbursement period for the revised parameters and guidelines.
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BEFORE THE Attachment |
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE RECONSIDERATION OF PRIOR Case No. 04-RL-9721-11, 05-RL-9721-03
STATEMENT OF DECISION ON: School Accountability Report Cards
Education Code Sections 33126, 35256, ORDER TO SET ASIDE THE ORDER

35256.1, 35258, 41409, and 41409.3; Statutes RAM
1989, Chapter 1463, Statutes 1992, Chapter iENT[‘)TéN[gD%SIf?I\?}EgHE PA IETERS

759; Statutes 1993, Chapter 103 1; Statutes :
1994, Chapter 824; Statutes 1997, Chapter 918 | (ddopted September 27, 2009)

Filed on December 31, 1997;

By Bakersfield City School District and
Sweetwater Union High School District, Co-
Claimants

Reconsideration Directed by Statutes 2004,
Chapter 895, Section 18 (Assem. Bill

No. 2855), As Amended by Statutes 2005,
Chapter 677, Section 53 (Sen. Bill No. 512)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Conimission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superibr Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statements of Decision on Reconsideration adopted
in Proceeding 97-TC-21 (School Accountability Report Card), on July 28, 2005
and January 26, 2006, in their entirety, and the order to set aside the parameters
and guidelines as a result of the July 28, 2005 and January 26, 2006, decisions,
and you are further directed to reinstate the plev1ous determinations of the
Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Comnnssmn her eby SETS ASIDE AS
NULL AND VOID the following attached documents: et

e Order adopted on January 26, 2006, to set aside the parameters and g‘uidelines in
School Accountability Report Cards (04-R1-9721-11, 05-R1.-9721-03)

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE
- COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA.

. Section 18 (Assem. Bill No, 2855), s amended |
"« by Statutes. 2005, Chapter 677, Sechon 53
(Sen. Bill No. 512)

RECONSIDERATION OF PRIOR

No. 97-TC-21 (05-RL-9721-03)
STATEMENT OF DECISION ON: '

" Bducation Code Sections 33126, 3525 6 ) SahaofAbdoum‘abz‘Zz’z;z Repoj'r Cards

35256.1, 35258, 41409 and 41409.3 as added
by Statutes 1989, Chapter 1463; Statutes 1992,

- Chapter 759; Stafirtes 1993, Chapter 1031; ORDER TO SET ASIDE PARAMETERS

Stetutes 1994, Chagiter 824; Statutes 1997, AND GUIDELINES PURSUANT TO
Chapter 912; Statutes 1997, Chapter 918; STATUTES 2004, CFHAPTER 895, -
' SBCTION 18 (ASSEM. BILL NO. 2855) AND -

By Bakersfisld G1ty School Dlsmct and SBCTION.53 (SEN. BILLNO. 512)
* Sweetwater Union High School Dlstuct Co- ‘ '

Claimants

|"(4dopted on January 26, 2006
Directed by Statittes 2004, Chapter 895, | (Adopted on Jamuary 2 )

ORDER TO SET ASIDE PARMETERS AND GUIDELINES

| In 1998, the Commitssion edopted & Statement of DBGlElOl'L approving the Schiool

Accountability Report Cards test cleim (57-TC-21) es & reimbursable state-mendsted. .

- progrem within the meaning of article XIII B, section 6 of the California Conaﬁtutlon
- This test claim wes filed on statutory amendments to the Pmposmon 08 requirements for

& School Accountahility chort Card.

Proposition 98, The Classloom Ingtructional Ty ovement end Accountability Act was
enacted by the voters in 1988 and provided public schools with state funding guarantees

* by emending the Celifornia Constitation, article X VI, section 8, School Funding Priority,
. and edding section 8.3, Allocation to Schools.” In exchange for thls cohstitutional

gumantce of funding, the voters also réquired districts to undergo e anntial eudit end to

. issué en annual School Acaouuta%ﬂlty Report Card. The attached parameters and N
. puidelines were adopted on Angust20, 199€, &ihd have a: remw.bursamant penod begu:umgiw ST
 July 1, 1996, end January 1, 1998 B8 spamﬁad

Stetutes 2004; chapter 895, section 18 (Assem. Bill No, 2855} directed the Commission
1o reconsider its prior ﬁ.nal decision and parameters and guidelines on the School -
Aecountability Report Cards program (D7-TC-21).. Section 18 of the bill'states the
following:
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, Notw1thstandmg any other law ‘the Commission on State Mandetes shall,
an or before Decembet 31, 2003, reconsider its decision in 97-TC-21y
relating 1o the School Accountability Report Gard mandate, end its
parameters end guidslines for calculating the state refmbirsement for that
mendate pursusnt to Section 6-of Article XIII B of the Celifornia
Constitution for each of the following statites in light of fadara] statutes
enacted and state court decisions rendered sincs these statiutes wers
enacted: - ~

(2) Chapter 1463 of the Statutes of 1989,
. (b) Chapter 759 of the Statutes of 1992,
(c) Chagter 1031 Bfthe Statutes'of 1993,
(d) Chapter R24 of the Statutes of 1994,
(e) Ghapter 918 ofthe Stafutes of 1957.

Shatutag 1957, chaptel‘ 912 WaS pert of ihe original tast cleum decision, but 'WE!.E n ot..
included in Assamoly Bill 2855, '

On July 28, 2005, the Commission adopted & Stalsmant of Decigion on raconmdemhon of
Sehool Accountabilisy Report Cards (04-RL- 9721-1 1), &8 directed by Assembly

Bill 2855. The Commission concluded that Bducation Cotle sections 33126, 35256.1,
35258, 41409, end 41409.3, es added or emendad by Statutes 1989, chapter 1463,

Statutes 1 1992, chapter 759, Statutes 1993, chapter 1031, Stetutes 1994, chapter 824, and
Statutas 1997, chapter 918, do not impose & new program or higher level of service, and

- do not impose costs manda‘cad by the gtate within the meaning of erticle XII B, section 6
of the California Constitution end vaammant Code sections. 17514 end 17556, The
Commission further dstetmined it:did not have the euthority to relieer the pomon of the
origingl decision pertaining to acfivitizs required by Ste.tutes 1997, chapter 912,

The Legislature subsequently amended Assembly Bill 2855, through S’caiu‘pes 2005,

" chapter 677, section 53 (Sen, Bill No. 512 urgency, operative Oct, 7, 2005), to direct the.
Commission to résorisider Statites 1997, chapter 912;.and.to apply its decision on
reconsideration of the entire School Accountability Report Cards to claims filed A
bagummg January 1, 2005.. Section 53 of Benate Bill 512° states the followmg (Ghangaa
incliceted in uuial‘lme and strikethrongh):-

Section 18 of Chap‘cal BOS of the Statutes of 2004 is amended to 1aad

Sec. 18, (a) Notwithstanding eny other law, the Commission on State
Mandetes shall, on or befors December 31, 2005, for peraorephs.(1) to (5,
inclusive. and on or before January 31, 2006, for umagzauh (6). 1aconsld61
its decision in 97-TC-21; relating to the School Accountebility Report
Cerd mandaté, and its parameters end guidelines. for celculating the stets
reimbursement for that mandate pursuant 16 Section 6 of Artidle XTI B of
the California. Constlmtmn fot each of the following sistutes, g@mc___ulmlx
in light of federal and state stetutes enacted end state com't decisions -~
rendered since these stamtas were enacted:
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' Datad Fabrumfl 2006 . /HJ’(/M/

‘{aé{__) Che.ptar 1463 of the Stetutes of 1989,
~ @)(2) Chapter 759 of the Statutes of 1952,
{=3(3) Chapter 1031 of the Btatites of 1593,
{2)(4) Chapter 824 of the Statutes of 1994,
)(5) C‘haptal 048 of the Statutes Gf 1957,

(6) Chanter 912 of the Siatu'tas of 1997,

(b Noththstandmg any other urow_smn of 1aw. the decigion of the -
Commission on Stete Mendates on its 1eocnsld51'5mons i msusmt fo
. subdivigion ( a§ shall apply mhoactwahﬂo Ternary 1, 2005

()N otwithstanding any other provision of 16w, the parametsrs end

- puidelines associated with the test claim of 97-TC-21 ghall be adinstsd to
conform to the decision of the Conmussmn on State Mandatas o ita.
1econsldarat10ns :

~Onl anuery 26, 2006, the Ccmumsslon adoptad B Staiamaﬂt of Decision on

reconsileration of Statutes 1997, chapter 912, as directsd by Senate Bill 512

(05-RL-9721-03). The Comumission comludad that Statutes 1997, chapter 912, a8 it

amended Educetion Code section 33126 does not mipose B NEW PIOETEM OF highm lavel

- of Bervice, ancl does not impose costs mendated by the stete withid the meening of

aricle X111 B section 6 of tha California Comtlmtwn and chammant Coda
gections 17514 and- 17556,

; IJJ eddition, pursuant to the express lﬁnguaga of Senate B111 5 12;

(b) Not\mﬁbstaudmg Ay ‘other piovision of lawy; the: decision of the
Cormmission on Stats Mardates | tn its reconsideretions phrstiant to
subdivision (g) ehell apply reuoachvaly to Jarmery 1; 2005,

Thus, tha Commission concluded thet both the .Tuly 78, 2005 Statersent of Declsioh on

Sechool Acaazmtabzlzzj; Report Cards (04~ -RL-9721: 11), and the Jeritiary 26,2006
Btatement of Decision adopted pmauani to Sénete Bill 512 (OS-RL -97271-03), ehall epply |

B retroactively 16 Jaruary 1; 2005, Accorfingly, as of Jmua1y1 2005; achool digtricts e

not entitled to réiniburserment pursusnt fo article XTI B, fection 6 of the Crlifothia
Constitiution under the School Accovimtability Report Cards test cleit (97-TC-21).

In accordance with Assembly Bill 2855 and Senats Bill 512, the Commission haraby gets
aside the atteched parametérs and guidslines, adopied Auguat 20, 1898, for the School
Accountability Report Cards tést claim (97-TC-21), This order to'set aside the -
peremeters md gmdehnes slmll be operative on J anuary 1, 2005:;

PAULA I—IIGAS}%Q Exacutwa Dxractol A :

Attachment: Parameters end Guidelines
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| Bat Aslde: Inuary [ 2005
Adopted! Auguat20, 1998
®iis Number; 87-TC-2] ‘
\mmidetas\ 1 597\67 tol | \finndeg

g PARAMETERS AND GU]DELH\TES
Chapta 918 Statutes of 1997
Chater 912, Statites of 1097
Cheytar 87’4 Stetutes of 1994
Chgptet 1031, Biatutes of 1993
Chagitar 759, Statutes of 1952
Chapter 1463, Stattes of 1989

Bducgiion Code Section 33126
Bdueation Code Bection 35256
Bducation-Code Haction 35'756 1
“Bducation Code Bection 35 958
' Bduoation Code Beotion 41409
Education Cods Sac’cioﬂ 41409.3

School Accmmmbrlzz‘y Repm’r Cards
L SUI\@/_ARY OF TEE M\IDATE

“-opesition 98, g inttiative measure appmvad by tha California voters, requirsd each schoolin

-h school district to develop and issue & school Reeountahility report cards, Proposition 98 set
forth thirteen items that wers o be included in the school accountability repart cards, -Btatites
adopted after the approval of Proposition 98 added new subjects to be'includsd in the school
eccountability report cerd, The Comumission on State Msmda‘ces, in its Statsment of Decision - .
adopted at the April 23, 1998 hearing, determined that the requirements in these stetss fmpose
B NBW PTOELEME OF hlghal leyels of servios 1pon socheol 515t11cta, vithin the memning of section 6,
ertiole 3CTII B of the Ouliforma Gonstztutmu and Govawmaui Coda seotion 17514

I ELIGIBLE CLATMAN TS

Any "school district," as deﬁ:nad in C‘rove:mmant Code section 175 19 Bxcept for uommmuiy

. colleges, which incurs inorebsed costs as & result of this mendate ig ellglbla to claim
. reimbursement,

IT. PERIOD OF REIMBUR.SEI\ENT

Bection 17557 of the Government Cods E.imas that & teet claim must be E.ubmlttad on ot before " - -
Detember 31 following a fiscal year 10 estabhah eligibility for that fiseal yeer, The test claim for
this mandate was filad by the claimeants on Décember 31, 1997. Therefore, all costs incurred on
ot after July 1, 1996, faor Chﬂptals 824 /1594, 1031/1993, 759/1952, and 1463/1989 ate eligible
.. for rebmbursement, end, all costs incurred on or efter Janmary 1, 1998, for Chapters 912/1997 arid
91B/1997 are eligibls fm 1Eunbulsambni  pursuant to thess perameters and guidelines,

'Actuel costs for ane fiscal year should be' included in each reimbursement claim, Betimated costs
v the subsequent year may be included on the seme cleim, if applicablesPursuant to Section
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Attachment [

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA
IN RE TEST CLAIMS ON: No. CSM 97-TC-21
Education Code Sections 33126, 35256, School Accountability Report Cards
133 528'16.1,t 3 5515 88 g t1 L}t?tg anc}fégggi als added | ORDER TO REINSTATE STATEMENT
Y LHApIer 728, Statutes o > St ak 'OF DECISION IN CSM 97-TC-21
Filed on December 31, 1997; (Adopted September 27, 2009)
By Bakersfield City School District and
Sweetwater Union High School District, Co-
Claimants.

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to set aside or reconsider prior Commission decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article ITI, sectionr 3 of the California Constitution. The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission
to:

Set aside as null and void the Statements of Decision on Reconsideration
adopted in Proceeding 97-TC-21 (School Accountability Report Card), on
July 28, 2005 and January 26, 2006, in their entirety, and the order to set
aside the parameters and guidelines as a result of the July 28, 2005 and
January 26, 2006, decisions, and you are further directed to reinstate the
previous detpnmnatlons of the Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby
REINSTATES the following attached document:

e Statement of Decision in School Accountability Repmt Cards (97-TC-21),
adopted on April 23, 1998

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: NO. 97-TC-21
Education Code Sections 33 126, 35256, School Accountability Report Cards
35256.1, 35258, 41409 and 41409.3 as
’ ’ STATEMENT OF DECISION
added by Chapter 918, Statutes of 1997, et PURSUANT TO GOVERNMENT

al. CODE SECTION 17500 ET SEQ.;
. . TITLE 2, CALIFORNIA CODE OF
And filed on December 31, 1997; REGULATIONS, DIVISION 2,

By Bakersfield City School District and CHAPTER 2.5, ARTICLE 7.
Sweetwater Union High School District, Adopted on April 23, 1998
Co-Claimants. - ' :

STATEMENT OF DECISION

The Commission on State Mandates (Commission) on April 23, 1998, heard this test claim
during a regularly scheduled hearing. Mr. Wayne Stapley and Dr. Dale Russell appeared for the
Bakersfield City School District, Mr. Lawréence Hendee appeared for Sweetwater Union High
School District, Mr. James A. Cunningham appeared for San Diego Unified School District, Dr.
Carol Berg appeared for Education Mandated Cost Netwoﬂ( and Mr.. James Apps appeared for
the Department of Finance.

At the hearing, evidence both oral and documentary was introduced, the test claim was
submitted, and the vote was taken.

The law applicable to the Commission’s determination of a test claim is Government Code
section 17500 et seq. and section 6, article XIII B of the California Constitution and related case
law. ’

The-Commission, by a vote of 7-0 approved this test claim.

Do the provisions of the test claim legislation on school accountability report
cards, impose a new program or higher level of service upon school districts
within the meaning of section 6, article XIII B of the California Constitution and
Government Code section 175147
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Prior Law

School accountability report cards were added to the Education Code on November 8, 1988,

when California voters approved Proposition 98. Among other things, Proposition 98 added

sections 33126 and 35256 to the Education Code. Section 33126 sets forth the following

requirements:

o the Superintendent of Public Instruction is to prepare a model school accountability report
card to be adopted by the Board of Education as the statewide model by March 1, 1989; and

e the model shall include, but is not limited to, assessment of thirteen school elements.

Section 35256 sets forth the following requirements:

o the school accountability report card shall include, but is not limited to, the conditions listed
in section 33126; : ‘

¢ the governing board of each school district shall, triennially, compare the school district’s
card to the model; and

e the school district shall prepare and issue school accountability report cards for each school
in the school district.

Test Claim Legislation

Chapter 1463, Statutes of 1989, added sections 35256.1 and 41409. 3 to the Education Code.
Together, these sections require school districts to add information on salaries paid to teachers,
school site principals, and school district superintendents to the district’s school accountability
report card. In addition, these sections require school districts to include information pertaining
to certain statewide salary averages and percentages of salaries to total scnool budget in the
district’s report card.

Chapter 759, Statutes of 1992, amended Education Code section 41409 to require the
Superintendent of Public Instruction to report the statewide salary information based upon a
comparison of total expenditures rather than total school budget. This information is to be
provided by the Superintendent of Public Instruction to school districts for inclusion in their
school accountability report cards.

Chapter 1031, Statutes of 1993, added subsection (14) to Education Code section 33126.
Subsection (14) requires school districts to report “the degree to which pupils are prepared to
enter the work force.”

Chapter 824, Statutes of 1994, added subsections (15) and (16) to Education Code section 33216.

Subsection (15) requires school districts to report “[t]he total number of instructional minutes

offered in the school year, separately stated for each grade level, as compared to the total number

of the instructional minutes per year required by state law, separately stated for each grade

level.” Subsection (16) requires school districts to report “[t]he total number of minimum days, .
, in the school year.” :

Chapter 912, Statutes of 1997, made numerous amendments to Education Code section 33126.

Under Chaptel 912, Statutes of 1997, school districts are now required to include the followmg
information in their school accountablhty report cards:

127



e results by grade level from the assessment tool used by the school district using percentiles
when available for the most recent three-year period, including pupil achievement by grade
level as measured by the statewide assessment (§ 33126, subd. (b)(1));

e for schools with high school seniors, the average verbal and math Scholastic Assessment Test
scores to the extent such scores are provided to the school and the average percentage of high
school seniors taking the exam for the most recent three-year period (§ 33126, subd. (b)(1));

o the one-year dropout rate for the schoolsite over the most recent three-year period (§ 33126,
subd. (b)(2));

o the distribution of class sizes at the schoolsite by g1 ade level, the average class size, and the
percentage of pupils in kindergarten and grades 1-3, inclusive, participating in the Class Size
Reduction Program for the most recent three-year period (§ 33126, subd. (b)(4));

e the total number of the school’s credentialed teachers, the number of teachers relying on
emergency credentials, and the number of teachers working without credentials for the most
recent three-year period (§ 33126, subd. (b)(5)); :

e any assignment of teachers outside of their subject area of competence for the first two years
of the most recent three-year period (§ 33126, subd. (b)(5)); ‘

e the annual number of schooldays dedicated to staff development for the most recent
three-year period (§ 33126, subd. (b)(10)); and

¢ the suspension and expulsion rates for the most recent three-year peuod (§ 3?176 subd.

(b)(11)).

Chapter 918, Statutes of 1997, added section 35258 to the Education Code. Section 35258
requires those school districts that are connected to the Internet to make their school
accountability report card available on the Internet and to update the information annually.

Commlsswn Fmamgs

In order for a statute, which is the subject of a test clann to impose a reimbursable state
mandated program, the statutory language (1) must direct or obligate an activity or task upon
local governmental entities, and (2) the required activity or task must be new or it must create an
increased or higher level of service over the former required level of service. To determine if &
required activity is new or imposes a higher level of service, a comparison must be undertaken
between the test claim legislation and the legal requirements in effect immediately prior to the
enactment of the test claim legislation. Finally, the newly required activity or increased level of
service must be state mandated.?

The Commission found that the thirteen elements that are found in Proposition 98 are not
reimbursable, because thosa activities fell under the exception in Government Code section
17556, subdivision (f).?

"' Mr, James A. Cunningham testified that the Claimant disagrees with this interpretation of the Lucia Mar holding.
Mr. Cunningham stated that although the same conclusion can be reached, the Claimant does not agree with the
analysis or mterpretatmn of the case law in this decision,

* County of Los Angeles v, Stczte of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v. State
of Caljfornia (1987) 190 Cal.App.3d 521, 537, Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

? Government Code section 17756. Findings. reads, “The commission shall not find costs mandated by the state, . . .
, In any claim submitted by a local agency or school district, if, after a hearing, the commission finds that: . . . (f)
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The Commission found that Chapter 1463, Statutes of 1989, added sections 35256.1 and 41409.3
to the Education Code requiring school districts to add information on salaries paid to teachers,
school site principals, and school district superintendents to the district’s school accountability
report card. In addition, the Commission found these sections require school districts to include
information on certain statewide salary averages and percentages of salaries to total school
budget in the district’s report card.

The Commission found that Chapter 759, Statutes of 1992, amended Education Code section
41409 to require school districts to include statewide salary information which is provided to
school districts by the Superintendent of Public Instruction for inclusion in their school
accountability report cards.

The Commission found that Chapter 1031, Statutes of 1993, added subsection (14) to Education
Code section 33126 which requires school districts to report “the degree to which pupils are
prepared to enter the work force.”

The Commission found that Chapter 824, Statutes of 1994, added subsections (15) and (16) to
Education Code section 33216. Subsection (15) requires school districts to report “[t]he total
number of instructional minutes offered in the school year, separately stated for each grade level,
as compared to the total number of the instructional minutes per year required by state law,
separately stated for each glade level.” Subsection (16) 1equl“.s school districts to 161301‘[ ‘[t]he
total number of minimum days, . . ., in the school year.’

The Commission found that Chapter 912, Statutes of 1997, amended Education Code section
33126 to require school districts to include the following information in their school
accountability report cards:

e results by grade level from the assessment tool used by the school district using percentiles
when available for the most recent three-year period, including pupil achlevement by grade
level as measured by the statewide assessment (§ 33126, subd. (b)(1 ))

o for schools with high school seniors, the average verbal and math Scholastic Assessment Test
scores to the extent such scores are provided to the school and the average percentage of high
school seniors taking the exam for the most recent three-year period
(§ 33126, subd. (b)(1));

e the one-year dropout rate for the schoolsite over the most recent three-year period
(§ 33126, subd. (b)(2));

e the distribution of class sizes at the schoolsite by grade level, the average class size, and the
percentage of pupils in kindergarten and grades 1-3, inclusive, participating in the Class Size
Reduction Program for the most recent three-year period (§ 33126 subd. (b)(4));

o the total number of the school’s credentialed teachers, the number of teachers relying on
emergency credentials, and the number of teachers working without c1edent1als for the most
recent three-year period (§ 33126, subd. (b)(5));

The statute or executive order imposed duties that were expressly included in a ballot measure approved by the
voters in a statewide election.”

4 All section references are to the Bducation Code unless otherwise stated.
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e any assignment of teachers outside of their subject area of competence for the first two years
of the most recent three-year period (§ 33126, subd. (b)(5));

o the annual number of schooldays dedicated to staff development for the most 1ecent
three-year period (§ 33126, subd. (b)(10)); and

e the suspension and expulsion rates for the most recent three-year period (§ 33126, subd.

(b)AL)).

The Commission found that Chapter 918, Statutes of 1997, added section 35258 to the Education
Code requiring those school districts that are connected to the Internet to make their school
accountability report card available on the Internet and to update the information annually.

The Commission found costs incurred by a school district before the operative date of a statute
are not reimbursable. The Commission found that the operative date for the 1997 statutes is
January 1, 1998, not October 12, 1997, the date the legislation was §igned by the Governor.’
The1e6fow the Commission found reimbursement for the 1997 statutes begins on January 1,
1998. :

Conclusion ' » ‘

The Commission concludes that Chapter 1463, Statutes of 1989 (adding Education Code sections
35256.1 and 41409.3), Chapter 759, Statutes of 1992 (amending Education Code section 41409),
Chapter 1031, Statutes of 1993 (adding subsection 14 to Education Code section 33126), Chapter
824, Statutes of 1994 (adding subsections 15 and 16 to Education Code section 33126), Chapter
912, Statutes of 1997 (amending Education Code section 33126), and Chapter 918, Statutes of
1997 (adding Education Code section 35258), impose a new program or higher level of service
upon local school districts and therefore are reimbursable under section 6, article XIII B of the
California Constitution and Government Code section 17514.

The Commission finds the following to be state mandated activities and therefore, reimbursable
under section 6, article XIII B of the California Constitution and Government Code section
17514. Reimbursement would include direct and indirect costs to compile, analyze, and report
the specific information listed below in a scho ol accountability report card.

The Commission concludes that reimbursement for inclusion of the following 1nfo1mat10n in the
school aooountablhty 1ep011 card begins on July 1, 1996:
e Salaries paid to school’teachers school site principals, and school district superintendents.

e Statewide sala1y averages and percentages of salames to total expenditures in the district’s
school acoomltablhty 1ep01‘t card. - e : .

* The Commission found Government Code section 17565 applies to the present test claim. Government Code
section 17565 states “If a local agency or a school district, at its option has been incurring costs which are
subsequently mandated by the state, the state shall reimburse the Jocal agency or school district for those costs
incurred after the operative date of the mandate.”

6 The claimants did not agree with this finding. Mr. Lawrence Hendee and Mr. James A. Cunningham testified that
the reimbursement period for these items should begin on October 12, 1997, the date the Governor signed the bill
into law. Claimants contended that school districts implemented these activities upon signing of the bill by the
Governor and therefore, should be reimbursed from that date.
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“The degree to which pupils are prepared to enter the work force.”

“The total number of instructional minutes offered in the school year, separately stated for
each grade level, as compared to the total number of the instructional minutes per year
required by state law, separately stated for each grade level.”

“The total number of minimum days, . . ., in the school year.”

Salary information provided by the Superintendent of Public Instruction.

The Commission concludes that reimbursement for inclusion of the following information in a
school accountability report card begins on January 1, 1998:

Results by grade level from the assessment tool used by the school district using percentiles
when available for the most recent three-year period, including pupil achievement by grade
level as measured by the statewide assessment.

The average verbal and math Scholastic Assessment Test (SAT) scores for schools with high
school seniors to the extent such scores are provided to the school and the average percentage
of high school seniors taking the exam for the most recent three-year period.

The one-year dropout rate for the schoolsite over the most recent three-year period.

The distribution of class sizes at the schoolsite by grade level, the average class size, and the
percentage of pupils in kindergarten and grades 1-3, inclusive, participating in the Class Size
Reduction Program for the most recent three-year period.

The total number of the school’s credentialed teachers, the number of teachers relying on

- emergency credentials, and the number of teachers working without credentials for the most

recent three-year period.

Any assignment of teachers outside of their subject area of competence for the first two years
of the most recent three-year period.

The annual number of schooldays dedicated to staff development for the most recent three-
year period.

The suspension and expulsion rates for the most recent three-year period.

The Commission concludes that reimbursement for posting and annually updating school
accountability report cards on the Internet, if a school district is connected to the Internet, begins
on January 1, 1998.

fAmandates\des\97tc21\sodfinal.doc
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Attachment J
BEFORE THE

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIMS ON: No. CSM 97-TC-21
Education Code Sections 33126, 35256, School Accountability Report Cards

35256.1, 35258, 41409, and 41409.3; Statutes ORDER TO REINSTATE PARAMETERS

1989, Chapter 1463; Statutes 1992, Chapter .
759; Statutes 1993, Chapter 1031; Statutes AND GUIDELINES IN CSM 97-TC-21

1994, Chapter 824; Statutes 1997, Chapter 918 | (ddopted September 27, 2009)
Filed on December 31, 1997;

By Bakersfield City School District and
Sweetwater Union High School District, Co-
Claimants.

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc.
v. State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the
Legislature’s direction to set aside or reconsider prior Commission decisions goes beyond
the power of the Legislature and violates the separation of powers doctrine set forth in
Article ITI, section 3 of the California Constitution. The court directed that the
Commission set aside its orders setting aside the Statements of Decision and to reinstate
the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission
to: ’

Set aside as null and void the Statements of Decision on Reconsideration
adopted in Proceeding 97-TC-21 (School Accountability Report Card), on
July 28, 2005 and January 26, 2006, in their entirety, and the order to set
aside the parameters and guidelines as a result of the July 28, 2005 and
January 26, 2006, decisions, and you are further directed to reinstate the
previous determinations of the Commission in those proceedings.

In accordance with the Perémptory Writ of Mandate, the Commission hereby
REINSTATES the following attached document:

e Parameters aiid.:G'tiidéliﬁé‘s in School Acéountdbz’lz’@ Repoff Carcﬂl;v-’ B
(97-TC-21), adopted on August 20, 1998

Dated:

PAULA HIGASHI, Executive Director
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Adopted: August20, 1998
File Number: 97-TC-21
f\mandates\1997\97tc2 1\FINAL

PARAMETERS AND GUIDELINES

Chapter 918, Statutes of 1997
Chapter 912, Statutes of 1997
Chapter 824, Statutes of 1994
Chapter 1031, Statutes of 1993
Chapter 759, Statutes of 1992
Chapter 1463, Statutes of 1989

Education Code Section 33126
Education Code Section 35256
Education Code Section 35256. 1
Education Code Section 35258
Education Code Section 41409
Education Code Section 41409.3

School Accountability Report Cards -
I. SUMMARY OF THE MANDATE

Proposition 98, an initiative measure approved by the California voters, required each school in
each school district to develop and issue a school accountability report card. Proposition 98 set
forth thirteen items that were to be included in the school accountability report cards. Statutes
adopted after the approval of Proposition 98 added new subjects to be included in the school
accountability report card. The Commission on State Mandates, in its Statement of Decision
adopted at the April 23, 1998 hearing, determined that the requirements in these statutes impose
anew program or higher level of service upon school districts, within the meaning of section 6,
article XIII B of the California Constitution and Government Code section 17514.

I. ELIGIBLE CLAIMANTS

Any "school district," as defined in Government Code section 17519, except for community

colleges, which incurs 1nc1eased costs as a result of this mandate is eligible to cla1m
reimbursement.

III. PERIOD OF REIMBURSEMENT

Section 17557 of the Government Code states that a test claim must be submitted on or before
December 31 following a fiscal year to establish eligibility for that fiscal year. The test claim for
this mandate was filed by the claimants on December 31, 1997. Therefore, all costs incurred on
or after July 1, 1996, for Chapters 824 /1994, 1031/1993, 759/1992, and 1463/1989 are eligible
for reimbursement, and, all costs incurred on or after January 1, 1998, for Chapters 912/1997 and
918/1997 are eligible for reimbursement, pursuant to these parameters and guidelines.

Actual costs for one fiscal year should be included in each reimbursement claim. Estimated costs
for the subsequent year may be included on the same claim, if applicable. Pursuant to Section

134



17561 (d) (1) of the Government Code, all claims for reimbursement of initial years' costs shall
be submitted within 120 days of issuance of the claiming instructions by the State Controller.

If the total costs for a given fiscal year do not exceed $200, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564, '

IV. REIMBURSABLE ACTIVITIES

The direct and indirect costs of labor, materials and supplies, contracted services, equipment,
travel, and training incurred for compliance with the following mandate components are eligible
for reimbursement:

Component 1 - Compilation, Anvalysis, and Reporting of Data

The collection and updating of data, preparation of analyses, and the preparation of the new
mandated provisions added to the school accountability report cards (SARCs), as described
below can be claimed: ’

For the period beginning July 1, 1996 the required data and analyses includes the reporting of the
following information: :

1. The degree to which pupils are prepared to enter the workforce;

2. The total number of instructional minutes offered in the school year, separately stated for
each grade level, as compared to the total number of the instructional minutes per school year
required by state law, separately stated for each grade level;

3. The total number of minimum days, as specified in Education Code sections 46112, 46113,
46117, and 46141, in the school year;

4. The beginning, median, and highest salary paid to teachers in the district, as 1eﬂected in the
district's salary scale;

5. The average salary for school site principals in the district;
6. The salary of the district superintendent;

7. Based upon the state summary information provided by the Superintendent of Public
Instruction pursuant to subdivision (b) of Education Code section 41409, the statewide
average salary for the appropriate size and type of district for the following:

a. beginning, mid-range, and highest salary paid to teachers;
b. school site principals; and
c. district superintendents;

‘8. The statewide average of the percentage of school district expenditures allocated for the
~ salaries of administrative personnel for the appropriate size and type of district for the most
recent fiscal year, provided by the Superintendent of Public Instruction pursuant to
subdivision (a) of section 41409 of the Education Code;

9. The percentage allocated under the district's corresponding fiscal year expenditure for the
salaries of administrative personnel, as defined in Education Code sections 1200, 1300, 1700,
1800, and 2200 of the California School Accounting Manual published by the State
Department of Education;
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10. The statewide average of the pe1centage of school district expenditures allocated for the

salaries of teachers for the appropriate size and type of district for the most recent fiscal year,
provided by the Superintendent of Public Instruction, pursuant to subdivision (a) of Section
41409 of the Education Code; and,

11. The percentage of the budget that is expended for the salaries of teachers, as defined in

Section 1100 of the California School Accounting Manual published by the State Depaﬂment
of Education. '

For the period beginning January 1, 1998, the required data and analyses includes the reporting of -
the eleven items above plus the following district-wide and site-specific information:

1.

(U%)

Results by grade level from the assessment tool used by the school district using percentiles
when available for the most recent three-year period, including the pupil achievement by
grade level as measured by the statewide assessment developed by the state pursuant to
chapter 5 (commencing with sectmn 60600) and chapter 6 (commencmg with section 60800)
of part 33 of the Education Code;

The average verbal and math Scholastic Assessment Test scores of high school seniors to the
extent such scores are provided to the school and the average percentage of seniors taking
that exam for the most recent three-year period;

The one-year dropout rate listed in the California Basic Education Data System for the school
site over the most recent three-year period;

The distribution of class sizes at the school site by grade level, the average class size, and the
percentage of pupils in kindergarten and grades 1 to 3, inclusive, participating in the Class
Size Reduction Program established pursuant to chapter 6.10 (commencing with section
52120) of part 28 of the Education Code, using California Basic Education Data System
information for the most recent three-year period;

The total number of the school's credentialed teachers, the number of teachers relying upon
emergency credentials, and the number of teachers wmkmg without c1edent1als for the most
recent three-year period;

Any assignment of teachers outside of their subject area of competence for the first two years
of the most recent three-year period;

The annual number of schooldays dedicated to staff development for the most recent three-
year period; and,

The suspension and expulsion rates for the most recent three-year period.
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Component 2 - Annual posting of school accountability report cards on the Internet.

A school district is connected to the Internet if one or more of its schools or the administrative
office has a dedicated line or a dial-up account to the Internet. These school districts are eligible
for reimbursement, as follows:

A, School districts with district or individual school web sites are eligible to be reimbursed
for the following activities in compliance with this mandate:

1.

One-time costs to add web pages for each school to the district web site or individual
school web sites to post school accountability report card (SARC) information.
School districts are eligible to claim one-time costs to add web pages for new schools
on subsequent claims.

Ongoing costs to annually convert the SARC information described in Component 1
to formats capable of being posted on the district's web site or on individual school
web sites.

Ongoing costs to annually post the SARC information on the district's web site or on
individual school web sites.

Ongoing costs to maintain electronic media storage space for the district's web site
and individual school sites for posting the SARC information.

On-going costs to purchase software specifically to convert the SARC to a file format
capable of being posted on the Internet.

One-time costs to purchase other software limited to a pro rata portion of newly
purchased software used to prepare the SARC.

School districts without web sites on January 1, 1998, are eligiblé to be reimbursed for

the following activities in compliance with this mandate:

1.

One-time costs to establish one web site for the district to post the SARC information
described in Component 1.

One-time costs to develop and add web pages to post SARC information for each
school. School districts are eligible to claim one-time costs to add web pages for new
schools on subsequent claims.

Ongoing costs to convert the SARC information to formats capable of being posted
on the district's web site or on individual school web sites.

Ongoing costs to annually post SARC 1nf01111at10n on the dlstuct s web site or on
individual school web sites.

Ongoing costs to maintain electronic media stOrage'spéce for the district's web site
and individual school web sites for posting the SARC information.

On-going costs to purchase software specifically to convert the SARCto a file format

~ capable of being posted on the Internet.

One-time costs to purchase other software, limited to a pro rata poi’tion of newly
purchased software used to prepare the SARC.
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Non-Reimbursable Cdsts

School districts shall not be reimbursed for establishing an Internet connection nor for
maintaining Internet access and shall not be reimbursed for the establishment of web sites for
individual schools.

V. CLAIM PREPARATION

Each reimbursement claim for costs incurred to comply with this mandate must be timely filed
and set forth a listing of each cost element for which reimbursement is claimed under this
mandate. Claimed costs must be identified according to the two components of reimbursable
activity described in Section I'V of this document.

Supporting Documentation

Claimed costs should be sﬁpported by the following informatioh:
A. Direct Costs

Direct costs are defined as costs that can be traced to specific goods, services, units,
programs, activities, or functions.

1. Employee Salaries and Benefits

Identify the employee(s) and/or show the classification of the employee(s)
involved. Describe the mandated functions performed by each employee and
specify the time devoted to each function by each employee, productive hourly
rate and the related fringe benefits. The average number of hours devoted to each
reimbursable activity in these Parameters and Guidelines can be clalmed if
supported by a documented time study.

Reimbursement for personal services includes compensation for salaries, wages,
- and employee fringe benefits. Employee fringe benefits include regular
compensation paid to an employee during periods of authorized absences (e.g.
~annual leave, sick leave) and employer's contribution for social security, pension
plans, insurance, and worker's compensation insurance. Fringe benefits are
eligible for reimbursement when distributed equitably to all job activities
performed by the employee

2. Materials and Supplies

List cost of materials and supplies which have been consumed or expended
specifically for the purpose of this mandate. The cost of materials and supplies,
~which is not used exclusively for the mandate is hnnted to the plO 1ata portlon ,
“used to comply with this-mandate. e T e e

3. Contracted Services

Provide the name(s) of the contractor(s) who performed the service(s). Describe

the activities performed by each named contractor, and give the number of actual
hours spent on the activities, if applicable, show the inclusive dates when services
were performed, and itemize all costs for those services. For fixed price contracts
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list only the activities performed, the dates services were performed, and the
contract price.

4. Equipment

List the purchase price paid for equipment and other capital assets acquired for
this mandate. Purchase price includes taxes, delivery costs, and installation costs.
If the equipment or other capital asset is used for purposes other than this
mandate, only the pro rata purchase price can be claimed.

5. Travel

Travel expenses for mileage, transportation, per diem, lodging, parking, and other
employee entitlements are reimbursable in accordance with the rules of the local
school district. Provide the name(s) of the person(s) traveling, purpose of the
travel, inclusive dates and time of travel, destination(s), and travel expenses.

6. Training

The cost of training for activities specified in Section IV can be claimed. Identify
the employee(s) by name and job classification. Provide the name of the training
session, the dates attended and the location. Reimbursement costs include, but are
not limited to, salaries and benefits of personnel conducting or attending the
training, registration fees, and travel expenses.

B. Indirect-Costs

1. School disiricts must use the J-380 (or subsequent replacement) non-restrictive -
indirect cost rate provisionally approved by the California Department of
Education.

2. County offices of education must use the J- 580 (or subsequent replacement)
non-restrictive indirect cost rate provisionally approved by the Sate Department
of Education.

VI. SUPPORTING DATA

For auditing purposes, all costs claimed must be traceable to source documents and/or
worksheets to show evidence of the validity of costs. Pursuant to Government Code section
17558.5, these documents must be kept on file by the agency submitting the claim for a period of
no less than two years after the later of (1) the end of the calendar year in which the
reimbursement claim was filed or (2) if no funds are appropriated for the fiscal year for which
the claim is made, the date of the initial payment of the claim. These documents must be made
available to the State Controller's Office on request.

VII. DATA FOR DEVELOPMENT OF THE STATEWIDE COST ESTIMATE-

The State Controller's claiming instructions shall include a request for claimants to send an

additional copy of the completed test claim specific form for each of the initial years'

reimbursement claims by mail or facsimile to the Commission on State Mandates, 1300 I Street,

Suite 950, Sacramento, CA 95814, Facsimile Number: (916) 445-0278. Although providing this

information to the Commission on State Mandates is not a condition of reimbursement, claimants

are encouraged to provide this information to enable the Commission to develop a statewide cost
estimate.
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VIII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENTS

Any offsetting savings the claimant experiences as a direct result of this mandate must be
deducted from the costs claimed. In addition, reimbursement for this mandate received from any
source, including but not limited to, service fees collected, federal funds, and other state funds
shall be identified and deducted from this claim.

IX. REQUIRED CERTIFICATION

' An authorized representative of the claimant will be required to provide a certification of the
claim, as specified in the State Controller's claiming instructions, for those costs mandated by the
state contained herein.
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Attachment K

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

STATEMENT OF DECISION ON:

Mandate Reimbursement Process
Statutes 1975, Chapter 486; Statutes 1984, ‘

Chapter 1459 ORDER TO SET ASIDE STATEMENT OF
DECISION ON RECONSIDERATION
Claim Nos. CSM 4204 & 4485 (Adopted September 27, 2009)

Reconsideration Directed by Statutes 2005,
Chapter 72, Section 17 (Assem. Bill No. 138)

Effective July 1, 2006

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commmission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13,2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statement of Decision on Reconsideration adopted
on May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and
CSM-4485 (Mandate Reimbursement Process) in their entirety, including any
modifications made to parameters and guidelines as a result of the May 25, 2006
decision, and you are further directed to reinstate the previous determinations of
the Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby SETS ASIDE AS
NULL AND VOID the following attached document:

~ e Statement of Decision on Reconsideration in Mandate Reimbursement Process No.
| 05-RL-4204-02 (CSM 4204 & 4485), ‘adopted on May' 25,' ZOQ_G |

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

COMMISSION DECISION ON: Mandate Reimbursement Process

, STATEMENT OF DECISION PURSUANT TO
gfﬂzf i Zzg Chapter 486; Statutes 1984, | 0\ ERNMENT CODE SECTION 17500

P ET SEQ.; CALIFORNIA CODE OF
Claim Nos. CSM 4204 & 4485 REGULATIONS, TITLE 2, DIVISION 2,

CHAPTER 2.5, ARTICLE 7
Directed by Statutes 2005, Chapter 72,

Section 17 (Assem. Bill No. 138)

(Adopted on May 25, 2006)
Effective July 1, 2006

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on May 25, 2006. Abe Hajela appeared on behalf of School
Innovations and Advocacy, representing, ACSA, CASBO, San Francisco, Palos Verdes,
Pomona, and St. Helena Unified Schoe! Districts, and San Bernardino and San Diego County
Offices of Education. Allan Burdick and Juliana Gmur, Maximus, appeared on behalf of the
City of Newport Beach. Leonard Kaye appeared on behalf of the County of Los Angeles. David
Scribner, Scribner Consulting Group, Inc., appeared on behalf of the Grant Joint Union I—I1gh
School District. Susan Geanacou appear ed on behalf of the Department of Finance.

The law apphcaLle to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff a11a1y51s to deny the test claim at the hearing by a vote of
4to 3. A

Summary of Findings

The Commission finds that because Statutes 1975, chapter 486 was repealed by Statutes 1986,
chapter 879, it is not subject to article XIII B, section 6 of the California Constitution.

The Commission also finds that, effective July 1, 2006, Statutes 1984, chapter 1459 does not

impose a reimbursable state-mandated program on local agencies or schoo] districts w1th1n the oL

meaning of article XIII B, section 6 of the California Constitution and Government Code
sections 17514 and 17556, for all activities listed in the Mandate Reimbursement Process
Statement of Decision (Nos. 4204 & 4485) and parameters and guidelines.

Therefore, the Commission hereby denies the Mandate Reimbursement Pl ocess test claim, (Nos.
4204 & 4485), effective July 1, 2006.

Reconszder ation of Test Claim 05-RL-4204-02
Statement of Decision
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BACKGROUND

Statutes 2005, chapter 72, section 17 (AB 138) directs the Commission to reconsider whether the
Mandate Reimbursement Process mandate constitutes a reimbursable state-mandated program
under article XIII B, section 6 of the California Constitution, as follows:

(a) Notwithstanding any other provision of law, the Commission on State
Mandates, no later than June 30, 2006, shall reconsider its test claim statement of
decision in CSM-42021" on the Mandate Reimbursement Program to determine
whether Chapter 486 of the Statutes of 1975 and Chapter 1459 of the Statutes of
1984 constitute a reimbursable mandate under Section 6 of Article XIII B of the
California Constitution in light of federal and state statutes enacted and federal
and state court decisions rendered since these statutes were enacted. If a new test
claim is filed on Chapter 890 of the Statutes of 2004, the commission shall, if
practicable, hear and determine the new test claim at the same time as the
reconsideration of CSM-4202. The commission, if necessary, shall revise its
parameters and guidelines in CSM-4485 to be consistent with this reconsideration
and, if practicable, shall include a reasonable reimbursement methodology as
defined in Section 17518.5 of the Government Code. If the parameters and

“guidelines are revised, the Controller shall revise the appropriate claiming
instructions to be consistent with the revised parameters and guidelines. Any
changes by the commission to the original statement of decision in CSM-4202
shall be deemed effective on July 1, 2006.

The Test Claim Statutes

Statutes 1975, chapter 486 and Statutes 1984, chapter 1459 established the reimbursement
process for state mandated programs. Chapter 486 was enacted four years before article XHI B,
section 6, much of which was based on the provisions in the Revenue and Taxation Code.?
Chapter 1459, on the other hand, is a legislative implementation of article XIII B, section 6.
Chapter 486 established the reimbursement process beforethe Board of Control (Rev. & Tax
Code, § 2240 et seq.), while chapter 1459 established the reimbursement process before the
Commission on State Mandates (Gov. Code, § 17500 et seq.). Government Code section 17500,
until amended by Statutes 2004, chapter 890, made it clear that the legislature’s purpose was “to

! Although the actual numbers for this claim are CSM 4204 and 4485, the legislative intent of
this section is evident because the bill contains the name of the program and the citation to
Statutes 1975, chapter 486, and Statutes 1984, chapter 1459.

% A number of former Revenue and Taxation Code sections predate article XIII B, section 6 and
even the 1975 test claim statute: for example, those added or amended by Statutes 1972 chapter
1406, Statutes 1973, chapter 358, and Statutes 1974, chapter 457.

3 Government Code section 17500 et seq. is the legislative implementation of article XIII B,
section 6. Redevelopment Agency of the City of San Marcos v. Commission on State Mandates
(1997) 55 Cal. App. 4th 976, 984.

Reconsideration of Test Claim 05-RL-4204-02
Statement of Decision
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consolidate the procedures for reimbursement of statutes specified in the Revenue and Taxation
Code with those identified in the Constitution.”

Chapter 486 added articles 3 and 3.5 to Chapter 3 of Part 4 of Division 1 of the Revenue and
Taxation Code. Section 2250 in chapter 3.5 states:

The State Board of Control, pursuant to the provisions of this article, shall hear
and decide upon a claim by a local agency or school district that such local
agency or school district has net been reimbursed for all costs mandated by the
state as required by Section 2229, 2230 or 2231 and by Article 3 (commencing
with Section 2240).

Similarly, chapter 145 9,4 requires the Commission to hear and decide claims, and provides the
“sole and exclusive procedure” by which local agencies or school districts may claim
reimbursement.’ '

Commission Statement of Decision and Parameters and Guidelines

On April 24, 1986, the Commission adopted the Mandate Reimbursement Process Statement of
Decision, determining that the test claim statutes impose a reimbursable mandate on local
agencies and school districts, On November 20, 1986, the Commission adopted parameters and
guide:limas,6 determining that the following activities are reimbursable:

A. Scope of the Mandate

Local agencies and school districts filing successful test claims and
reimbursement claims incur State-mandated costs. The purpose of this test claim
was to establish that Tocal governments (counties, cities, school districts, special
districts, etc.) cannot be made financially whole unless all state mandated costs—
both direct and indirect—are reimbursed. Since Iocal costs would not have been
incurred for test claims and reimbursement claims but for the implementation of
State-imposed mandates, all resulting costs are recoverable.

B. Reimbursable Activitieszest Claims

All costs incurred by local agencies and school districts in preparing and
presenting successful test claims are reimbursable, including court responses, if an
adverse Comumission ruling is later reversed. These activities include, but are not
limited to, the following: preparing and presenting test claims, developing
parameters and guidelines, collecting cost data, and helping with the drafting of
required claiming instructions. The costs of all successful test claims are
reimbursable.

* Government Code sections 17550 and 17551.
5 Government Code section 17552.

5 See pages 229-230 of the Administrative Record.

Reconsideration of Test Claim 05-RL-4204-02
Statement of Decision



Costs that may be reimbursed include the following: salaries and benefits,
materials and supplies, consultant and legal costs, transportation, and allowable
overhead.

C. Reimbursable Activities ~-Reimbursement Claims

All costs incurred during the period of this claim for the preparation and
submission of successful reimbursement claims to the State Controller are
recoverable by the local agencies and school districts. Allowable costs include,
but are not limited to, the following: salaries and benefits, service and supplies,
contracted services, training, and overhead.

Incorrect Reduction Claims are considered to be an element of the reimbursement
claim process. Reimbursable activities for successful incorrect reduction claims
include the appearance of necessary representatives before the Commission on
State Mandates to present the claim, in addition to the reimbursable activities set
forth above for successful reimbursement claims.

The phrase, “including court responses, if an adverse Commission ruling is later reversed” under
heading “B” above was amended out in March 1987 and replaced with “including those same
costs of an unsuccessful test claim if an adverse Commission ruling is later reversed as a result of
a court order.” (See Administrative Record, p. 229).

In addition to this March 1987 amendment, the parameters and guidelines have been amended 11
times between 1995 and 2005. The 1995 amendment was the result of a provision in the state
budget act that limited reimbursement for independent contractor costs for preparation and
submission of reimbursement claims.” Identical amendments were required by the Budget Acts
of 1996 (amended Jan 1997),8 1997 (amended Sept. 1997),” 1998 (amended Oct. 1998),'% 1999
(amended Sept. 1999),!! 2000 (amended Sept. 2000),'? 2001 (amended Oct. 2001),"* 2002
(amended Feb. 2003),"* 2003 (amended Sept. 2003),"” 2004 (amended Dec. 2004),'® and 2005

7 Administrative Record, page 295 et seq. (especially pp. 302-303).
¥ Administrative Record, pages 355-426, especially page 425.
? Administrative Record, pages 427-473.

' Administrative Record, pages 477-551. This amendment also removed the cap on claims for
legal costs, so that those costs would be claimed under the contracted services provision.

"' Administrative Record, pages 569-678. This amendment also updated text to conform with
1998 amendments to the Commission’s statutory scheme, updated parameters and guidelines
. text, and included reimbursement for participation in Commission workshops.

2 Administrative Record, pages 679-736.
"* Administrative Record, pages 737-763.

' Administrative Record, pages 781-904.
1> Administrative Record, pages 905-986.

Reconsideration of Test Claim 05-RL-4204-02
Statement of Decision
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(amended Sept. 2005).!" In addition to technical amendments, the language in the parameters
and guidelines was updated as necessary for consistency with other recently adopted par ametels
and guidelines.

State Agency Position

No state agencies submitted comments on this reconsideration.; Thé comments of the state
parties in the original test claim are in the Administrative Record (pp. 29-32 & 127-130).

" Local Entity Positions

County of Los Angeles

The County of Los Angeles, (“Los Angeles”) in comments submitted Decembel 22, 2005 argues
that section 6 of article XIII B of the California Constitution does not prohibit 1e1ntbulsmg ‘
claiming costs for allowable state mandated programs, and states it-is “the only way that the
State has established to meet its constitutional obligation to local govelnments * 10s Angeles
also reiterates the County of Fresno’s (“Fresno” the original cla1mant) argument that the state has
chosen, from other alternatives, a costly claiming procedure for meetmg its obligation under
article XIII B, section 6 thereby making the pr eparation and processing of claims a mandate on
the state and local government. Los Angeles 1epeats the findings in the ouglnal statement of -
decision, as well as Fresno’s arguments that the claims reimbursement pracess is not a voluntary
one. Los Angeles quotes from San Diego Unified School Dist .v. Commission on State Mandates.
(2004) 33 .Cal.4th 859, 876 to point out that mandate 1e1mbmsement processing required under
the test claim legislation is a mandatory program, and that no federal law is implicated. .

Los Angeles also asserts that the mandate 1e1mbursement process (“MRP”) is an ad1n1mstrat1ve
one that must be exhausted before litigation, and that the. or1g1na1 SB 90 lf:glslatlon was a state-
local partnership. According to Los Angeles, if reimbursement is excluded for the MRP, the . .
original intent of SB 90 is violated because local agencies are no longer protected from state . -
mandates. Finally, Los Angeles cites Long Beach Unified School Dist. v. State of California
(1990) 225 Cal.App.3d 155, which states “Unsupported legislative disclaimers are insufficient to -
defeat reimbursement” and “The Legislature cannot limit a constitutional right.” Los Angeles”
attaches a declaration that, among other things,- claumng costs are well in excess of $1000.
annually. -

City of Newport Beach ‘

On December 23, 2005, the C1ty of Newport Beach (“Newuort Beach”) also ﬁled comments the .
gist of which is that “the activities of the MRP program were properly found by the Commlsswn
to be reimbursable state-mandated activities within the meaning of Article XIII B, section 6, of
the Cahfonna Constltutlon and the 1ecent case law does nothmg to dlsturb that 1mt1a1 dec181on ”

~Astothe argument that the mandate 1e1mbu1 sement ploces‘sv pr edated 1975 Ne‘wport Beach
asserts that the claiming process is far more complex and involves far more resources than is
described in former Revenue and Taxation Code section 2164.3. Further, Newport Beach states

!¢ Administrative Record, pages 987-1044.
17 Administrative Record, pages 1045-1106.
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that MRP is part and parcel of each individual state-mandated program, and the new program or
higher level of service at issue can be found in the compliance with the new claiming
instructions. Thus, the date that the underlying program is established is also the date the MRP
portion of that program is established, so the MRP mandate is not the result of a statute enacted
before 1975, As to whether the MRP is “reasonably within the scope” of an initiative
(Proposition 4, which established article XIII B, section 6) Newport Beach cites the history of
Propositions 13 and 4, concluding that the MRP process “is not necessary to implement, nor is
even conceivably within the scope of duties necessary to implement the constitutional provisions
enacted by the people.” Newport Beach also notes that the present claiming instructions consist
of 633 pages of forms and instructions for local governments to claim reimbursement, alleging
that “... the administrative process was not adopted by the people with the passage of
P10p081t10n 9 [sic] which enacted Article XIIIB, Section 6. ... The people of the State of
California did not env151on this.sort of process when it enacted Article XIIIB, section 6.”

Newport Beach dlso states that the MRP program is not voluntary. After discussing San Diego
Unified School Dist. v. Commission on State Mandates, supra, 33 Cal.4th 859 and City of
Mercedv. State of California (1984) 153 Cal.App.3d 777, Newport Beach distinguishes City of
Merced and states, “Once the state embarked on creating the administrative process currently in
place, the claimants are bound to follow it — failure to do so results in a loss of the
constltutlonally guaranteed reimbursement.”

In comments on the draft staff analysis sublmtted MaJ ch 17, 2006, Newport Beach again cites
the San Diego Unified School Dist. case, arguing that the essence of its direction is to “lookto
the intention of the Legislature and the voters before applying a rule of law to ensure that the
intent is not thwarted.” According to Newport Beach, the proposed application of Government
Code section 17556, subdivision (f), in the draft staff analysis “impermissibly limits local
government’s constitutional right to reimbursement” and “interferes with local government
contracts for the provision of services attendant to MRP... [which is] barred by the Contracts
Clause of the U.S. Constitution.” Newport Beach also asserts that staff’s application of
Govemnment Code section 17556, subdivision (f) violates the Due Process clause of the
Fourteenth Amendment of the U.S. Constitution. Newport Beach alleges that the Legislature’s
enactment of AB 138 circumvents the law Dby causing a review of a decision two decades later,
which review is barred by res judicata and collateral estoppel. Thus, Newport Beach contends

 that the proper challenge to the ongmal MRP de0151on was by wr1t of mandate which Was never
filed. , :

Grant Joint Union High School Dlstnct

On March-10, 2006, the Grant Joint Union High School District (“Grant”) submltted comments
on the draft staff analysis. Grant argues that the draft staff analysis’ conclusion fails to strictly
construe article XIII B, section 6, is not supported by the plain meaning rule, and fails to meet .

the intent behind the enactment of P1op051t1o11 4. Grant’s comments review the history of -
Proposition 4, emphasizing language in the voter pamphlet that the measure “will not allow the .
state government to force programs on local governments without the state paying for them.”
According to Grant, Eutlcle XIII B, section 6 and the Proposition 4 ballot pamplilet : address the
activities the state must per form regarding subvention for mandates and are sﬂent as to act1v1t1es ‘
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the local government must perform. Thus, Grant argues that only the sections in the
Commission’s statutory scheme (Gov. Code, § 17500 et seq.) that impose activities on the state,
not local government, are necessary to implement and reasonably within the scope of article
XIII B, section 6. Grant also argues that the portions of Government Code section 17500 et seq.
that impose on local government any part of the state’s burden to provide a subvention of funds
exceeds the voters’ mandate to the state and article XIII B, section 6.

COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution'® reco gnizes
the state constitutional restrictions on the powers of local government to tax and spend. 19wt
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
1esponslb111tles because of the taxing and spending limitations that articles XIII A and XIIT B
impose.’ 0" A test claim statute or executive order may impose a reimbursable state-mandated
pro g1 am if it 01dels or commands a local agency or school district to engage in an act1v1ty or
task.”’

In additicn, the requued act1v1ty or task must be new, constituting a “new Dloglam,” or it must
create a “higher level of service” over the previously required level of service.”

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state

'8 Article XIII B, section 6, subdivision (a), (as amended in November 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

19 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

20 County of fSan Dzego v. State of California (County ofSan Dzego)(1997) 15 Cal 4th 68 81
2! Long Beach Umfed School Dist. v. State of Califor nia (1990) 225 Cal.App.3d 155, 174.

22 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School Dzstrzcr v. Honig (1988) 44 Cal.3d
830, 835- 836 (Lucia Mar).
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policy, but does not apply generally to all residents and entities in the state. 2 To determine if the
program is new or unposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect 11m11ed1ately before the enactment of the test claim
leglslatlon A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.” | .

Finally, the newly 1equued activity or 1nc1eased level of service must 1111pose costs mandated by
the state,2® , ; ‘

The Commission is vested with exclusive authority to adjudlcate deutes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.Y In making its
decisions, the Commission must strictly construe article XIII B section 6 and not apply it as an

“equitable %8emedy to cure the perceived unfairness resulting from political decisions on funding
priorities.” ~

I‘ssueyl: Cbmmissionjurisdi’ctio'n and effective date of decision.

Administrative agencies, such as the Commission, are entities of limited jurisdiction that have
only the powers that have been conferred on them, expressly or by implication, by statute or
constitution. The Commission’s jurisdiction in this case is based solely on Statutes 2005,
chapter 72, the reconsideration statute. Absent this statute, the Commission would have no
jurisdiction to review and 1econs1de1 its decision on MRP since the ch1s1on was adopted and
issued well over 30 days ago.”

Thus, the Commission must act within the _]unsdmuon granted by Sta‘mtes 2005, chapter 72 and
may not substitute its judgment regarding the scope of its jurisdiction on 1eco1151del ation for that
of the Legislature.*® Slnce an action by the Commlssmn is void if its actlon isin excess of the

2 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of Calzfm nia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.). :

24 San Diego Unzﬁed School Dzsz‘ supra, 33 Cal 4th 859 878; Lucia Mar upm 44 Cal. 3d 830,
835.

% San Diego Um]zed School Dist., supza 33 Cal. 4th 859 878.

26 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County ofSonoma V.
Commission on State Mandates (2000) 84 Cal. App 4th 1265, 1284 (Coumj» of Sonoma)
Government Code sections 17514 and 17556. :

2 Kinlaw v. State of Calzforma (1991) 54 Cal. 3d 326 331 334 Govemment Code sectwns
17551, 17552. - - . R :

28 County of Sonoma, supra, 84 Cal App 4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.

% Government Code section 17559.
0 California State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340, 346 347.
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powers conferred by statute, the Comimission must narrowly construe the provisions of
Statutes 2005, chapter 72 and review this test claim “in light of federal and state statutes enacted
and federal and state court decisions rendered since these statutes were enacted.”

Section 17 of chapter 72 of Statutes 2005, as cited above, includes the following: “Any changes
by the commission to the original statement of decision in CSM-4202 shall be deemed effective
on July 1,2006.” Local agencies and school districts have incurred costs in preparing claims that
are cunently pending before the Commission. Thus, in order to avoid retroactive application of
the statute,’’ the Commission finds that this decision on reconsideration applies to any costs
incurred pursuant to Statutes 1984, chapter 1459, on or after July 1, 2006.

In comments on the draft staff analysis, Newport Beach argues that the test claim statute violates
principles of res judicata and collateral estoppel. Newport Beach states, “The Legislature, acting
through A.B. 138 seeks to interject itself into the Commission process well after the process has
resolved an issue. ... And in so doing, the Legislature circumvents the law and does what no
party to the test claim can do — cause a review of a decision two decades later.”

The Commission disagrees. | Although res judicata and collateral estoppel are julisdictional
issues that would, if found, prohibit a court or agency from rehearing a matter ot issue, they do
not apply here. One court explamed these concepts as follows: '

The doctrine of res judicata is composed of two parts: claim preclusion and issue
preclusion. Claim preclusion prohibits a party from relitigating a previously
adjudicated cause of action; thus, a new lawsuit on the same cause of action is
entirely barred. [Citations omitted.] Issue preclusion, or collateral estoppel,
applies to a subsequent suit between the parties on a different cause of action.
Collateral estoppel prevents the parties from relitigating any issue which was
actually litigated and finally decided in the earlier action. [Citations omitted.]
The issue decided in the earlier proceeding must be identical to the one plesented
in the subsequent action. If there is any doubt, collateral estoppel will not apply

Res judicata and collateral estoppel do not apply to this reconsideration. First, the issues in the
prior test claim are not identical with those in this reconsideration. The issue in this
reconsideration that did not exist in the original test claim is whether the claim is reimbursable
“in light of federal and state statutes enacted and federal and state court decisions rendered since
these statutes were enacted.” The Commission’s decision in this claim is prospective only, and
because the issues here involve law enacted subsequent to the original claim (an issue the
original claim could not have addressed) the issues are not identical to those in the original
decision. Specifically, this case considers the 2005 amendment to Gevernment Code section
17556, subdivision (f), which is discussed below. There is nothing to prevent the Legislature
from directing the Commission to prospectively reconsider a prior decision.

3 McClung v. Employment Development Department (2004) 34 Cal 4th 467 475.
32 Flynn v. Gorton (1989) 207 Cal.App. 3d 1550, 1554.
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Not limited to a prospective statute, the Legislature can also enact a retroactive statute to
supersede or modify res judicata. For example, in Mueller v. Walker, 3 the court awarded the
husband his military pension benefits as his separate property in the divorce judgment, in
accordance with a 1981 U.S. Supreme Court case. The Legislature, reacting to a time gap in
federal law (between the case and a superseding federal statute) regarding distribution of military
retirement benefits, enacted Civil Code section 5124 (eff. Jan. 1, 1984). This statute
retroactively allows court modification of a community property settlement, judgment or decree,
to include military retirement benefits. The husband argued that the California statue was
unconstitutional or did not apply. The court disagreed, finding that:

[Bly positive act the Legislature has superseded and modified the preclusive
effect of the doctrine of res judicata or collateral estoppel as applied to military
retirement benefits in decrees or judgments or settlements which became final in
the specified time frame. [{]...[9] Thus, the Legislature may modify the doctrine
of res judicata, allow relitigation, for reasonable public policy grounds or other
"rational bas[es]s. [Citations omitted.]**

Although the statute at issue in the case is not retroactive as was the statute at issue in Mueller,
the principle that the Legislature can supersede or modify res judicata applies to this
reconsideration just as it did in AMueller. Therefore, the Commission has jurisdiction, based on
Statutes 2005, chapter 72 (AB 138), to review this test claim.

Issue 2: Do the test claim statutes impose “costs mandated by the state” on local
agencies or school districts within the meaning of article XIIT B, sectien 6,
and Government Code sections 17514 and 175567

In order for the test claim statute to impose a reimbursable state-mandated program under the
California Constitution, the test claim legislation must impose costs mandated by the state.*® In
addition, no statutory exceptions listed in Government Code section 17556 can apply.
Government Code section 17514 defines “cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution..

The test claim statutes in the former Revenue and Taxation Code sections (enacted by Stats.
1975, ch. 486) were repealed by Statutes 1986, chapter 879, so the Commission finds that they
are 1ot subject to article XIII B, section 6 of the California Constitution.

3 Mueller v. Walker (1985) 167 Cal.App. 3d 600, 607.

3 Id, at page 607. Another court said that the Legislature may do this because res judicata and
collateral estoppel are not generally considered constitutional rules. People v. Carmony (2002)
99 Cal.App.4th 317, 325-326.

¥ Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
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As to the other test claim statute, Statutes 1984, chapter 1459, the issue is whether Government
Code section 17556, subdivision (f) (as amended by Stats. 2005, ch. 72, AB 138, eff.
Jul.19.2005.), applies to it, which states:

The commission shall not find costs mandated by the state, as defined in
Section 17514, in any claim submitted by a local agency or school district, if,
after a hearing, the commission finds that: [§]...[¥]

(f) The statute or executive order imposes duties that are necessary to
implement, reasonably within the scope of, or expressly included in a ballot
measure approved by the voters in a statewide or local election. This subdivision
applies regardless of whether the statute or executive order was enacted or
adopted before or after the date on wh1ch the ballot measure was approved by the
voters.

The Commission finds that this section applies to. Statutes 1984 chapter 1459; and thus, the test
claim legislation does not impose ‘costs mandated by the state’ within the meaning of
Government Code section 17556.

Article XIII B, section 6 is a Constitutional initiative enacted in 1979 by Proposition 4.
In interpreting the Constitution and Government Code section 17556, subd1v131on (f), it is
important to remember the following:

In interpreting a legislative enactment with respect to a provision of the California
Constitution, we bear in mind the following fundamental principles: ... [A]ll
‘intendments favor the exercise of the Legislature’s plenary authority: If there is
any doubt as to the Legislature’s power to act in any given case, the doubt should
be resolved in favor of the Legislature’s action. Such restrictions and limitations
[imposed by the Constitution] are to be construed strictly, and are not to be
extended to include matters not covered by the language used. 36

And one court called Government Code section 17556 a legislative interpretation of section 6.5

Government Code section 17500 et seq. (Stats. 1984, ch. 1459, an original test claim statute) was
enacted to implement article XIII B, section 6. Government Code section 17500 expressly states
that the legislative intent “in enacting this part [is] to provide for the implementation of Section 6
of Article XIII B of the California Constitution.” Thus, Statutes 1984, chapter 1459 meets the
standard of section 17556, subdivision (f), in that it is “necessary to implement [and] reasonably
within the scope of” article XIII B, section 6. '

Newport Beach argues that the mandate reimbursement process “is not necessary to implement,
nor is even conceivably within the scope of duties necessary to implement the constitutional
provisions enacted by the people.” Citing that the present claiming instructions consist of 633

3 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1810, citing Pacific
Legal Foundation v. Brown (1981) 29 Cal. 3d 168, 180.

3 Redevelopnwnt Agency of the City of San Marcos v. Commission on State Mandates, Sup; a, 55
Cal. App. 4th 976, 984.
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pages of forms and instructions, Newport Beach states, “the administrative process was not
adopted by the people with the passage of Proposition 9 [sic] which enacted Article XIIIB,
Section 6. ... The people of the State of California did not envision this sort of process when it
enacted Article XIIIB, section 6.”

The Commission disagrees. The voters who adopted Proposition 4 are deemed aware of the
prior administrative process in the Revenue and Taxation Code (former § 2201 et seq.) that
directed reimbursement claims.”® A reimbursement process was in place from after 1972, when
S.B. 90 was adopted (Stats. 1972, ch. 1406) until 1986, when the Revenue and Taxation Code
statutory scheme was repealed (Stats. 1986, ch. 879). In fact, the California Supreme Court
recently stated that former Revenue and Taxation Code sections 2231 and 2207 “apparently had
served as the model for the constitutional jprovision.”39 In 1990, the same court said, “the
procedures [after repeal of Rev. & Tax Code, § 2201 et seq.] for administrative and judicial
determination of subvention disputes remain functionally similar.™* Thus, whatever alternatives
the Legislature had when enacting the test claim statutes are irrelevant, so long as the statutes fall
within Government Code section 17556, subdivision (f): they are “necessary to implement [or]
reasonably within the scope of” the Constitutional initiative that includes article XIII B,

section 6.

Newport Beach also contends that Government Code section 17556, subdivision (f), is
unconstitutional because it impermissibly limits local reimbursement and violates the contracts
clause and due process clause of the Fourteenth Amendment. The Commission cannot find
section 17556, subdivision (f) unconstitutional because article III, section 3.5 of the California
Constitution prohibits a state agency from doing so. Thus, the Commission must follow
Government Code section 17556, subdivision (f) as it stands.

As summarized above, Grant’s comments emphasize language in the Proposition 4 voter
pamphlet that the measure “will not allow the state government to force programs on local
governments without the state paying for them.” According to Grant, the conclusion that the test
claim statute meets the standard of Government Code section 17556, subdivision (f), fails to
strictly construe the Constitution. Grant argues that because article XIII B, section 6 and the
Proposition 4 ballot pamphlet address the activities the state must perform regarding subvention.
for mandates, and are silent as to activities the local government must perform, the only sections
of the Commission’s statutory scheme (Gov. Code, § 17500 et seq.) that impose activities on the
state, and not local government, are necessary to implement and reasonably within the scope of
article XIII B, section 6. Grant states that to hold otherwise fails to strictly construe article

XIII B, section 6 and violates the plain meaning rule. Grant also argues that the portions of
Government Code section 17500 et seq. that impose on local government any part of the state’s

3% In re Harris (1989) 49 Cal. 3d 131, 136. Accordiﬁé to Williams v. County ofSan Joaquin
(1990) 225 Cal. App. 3d 1326, 1332, the Legislature and electorate “are conclusively presumed
to have enacted the new laws in light of existing laws that have a direct bearing on them.”

3 Kern High School Dist., supra, 30 Cal.4th 727, 738.
40 City of Sacramento v. State of California (1990) 50 Cal. 3d 51, 62, fn. 5.
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burden to provide a subvention of funds exceeds the voters’ mandate to the state and
article XIII B, section 6.

The Commission disagrees. First, Grant misconstrues strict construction. “The rules of
constitutional interpretation require a strict construction of section 6, because constitutional
limitations and restrictions on legislative powers are not to be extended to include matters not
covered by the language used.” Thus, since the process by which mandate reimbursement or
subvention occurs is not expressly stated in article XIII B, section 6, strict construction of section
6 cannot restrict the “legislative powers” to enact Government Code section 17500 et seq. to
implement the constitutional provision. These powers include enacting and amending
Government Code section 17556, subdivision (f) that excludes from reimbursement a “statute ...
[that ] imposes duties that are necessary to implement, reasonably within the scope of, or
expressly included in a ballot measure approved by the voters in a statewide or local election.”
Asone aptgellate court has said, section 17556 is a legislative interpretation of article XIII B,
section 6.

Prior to Proposition 4’s adoption in 1979, former Revenue and Taxation Code section 2253.2,
subdivision (b)(4) prohibited the Board of Control from considering any claim if “The chaptered
bill imposed duties which were expressly approved by a majority of the voters of the state
through the initiative process.” (Stats. 1977, ch. 1135). As preexisting law, the voters were
presumed to know of this restriction and presumed to have enacted Proposition 4 in light of it.*
This reimbursement restriction was made part of Government Code section 17556 by Statutes
1984, chapter 1489, and was amended into its current form by Statutes 2005, chapter 72. Thus,
the voters intended to exclude voter initiatives from reimbursement when enacting Proposition 4
because of the presumption of voter awareness of the preexisting statutory scheme.** It is not
within the Commission’s power to ignore section 17556, as amended.*®

As to Grant’s attempt to restrict Government Code section 17500 et seq., by saying that section
17556, subdivision (f)’s language only applies to sections in the statutory scheme that impose
requirements on the state, the Commission disagrees. The Legislature makes no such distinction,
as section 17500 states: '

The Legislature finds and declares that ... it is necessary to create a mechanism
which is capable of rendering sound quasi-judicial decisions and providing an
effective means of resolving disputes over the existence of state-mandated local
programs. It is the intent of the Legislature in enacting this part [Part 7 of

*! Redevelopment Agency of the City of San Marcos v. Commission on State Mandates, supra, 55
Cal. App. 4th 976, 985. [Emphasis added.]

2 Id. at page 984.
“ In re Harris, surpa, 49 Cal. 3d 131, 136.
“ Ibid. Williams v. County of San Joaquin, supra, 225 Cal. App. 3d 1326, 1332.

* California Constitution, article III, section 3.5.
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Division 4 of Title 2 of the Government Code] to provide for the implementation
of Section 6 of Article XIII B of the California Constitution. [Emphasis added.]

As declared by the Legislature, the entire process in part 4 (Gov. Code, § 17500 et seq.) is
necessary to implement the constitutional provision enacted by Proposition 4, not merely those
sections that impose requirements on the state. The California Supreme Court has said, “The
administrative procedures established by the Legislature ... are the exclusive means by which the
state’s obligations under section 6 [of article XIII B] are to be determined and enforced.”*®
These procedures include section 17556, subdivision (f)’s exclusion from reimbursement those
“duties that are necessary to implement, reasonably within the scope of, or expressly included in
a ballot measure approved by the voters in a statewide ... election [Proposition 4, in this case].”

Inasmuch as Statutes 1984, chapter 1459 was enacted to implement the Constitutional initiative
known as Proposition 4 that enacted article XIII B, section 6, as the Legislature expressly states
in Government Code section 17500, the Commission finds that section 17556, subdivision (f),
applies to this claim.

Therefore, the Commission finds that Statutes 1984, chapter 1459 does not impose “costs
mandated by the state” on local agencies or school districts within the meaning of article XIII B,
section 6, and Government Code sections 17514 and 17556.

CONCLUSION

* The Commission finds that because Statutes 1975, chapter 486 was repealed by Statutes 1986,
chapter 879, it is not subject to article XIII B, section 6 of the California Constitution.

The Commission also finds that effective July 1, 2006, Statutes 1984, chapter 1459 does not
impose a reimbursable state-mandated program on local agencies or school districts within the
meaning of article XIII B, section 6 of the California Constitution and Government Code
sections 17514 and 17556, for all activities listed in the Mandate Reimbursement Process
Statement of Decision (Nos. 4204 & 4485) and parameters and guidelines.

‘S Kinlaw v. State of California, supra, 54 Cal.3d 326, 328.
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Attachment 1,
BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE AMENDMENT TO PARAMETERS No. 05-RL-4204-02 (CSM 4204 & 4485)

‘AND GUIDELINES ON: Mandate Reimbursement Process

RECONSIDERATION DIRECTED BY : \

STATUTES 2005, CHAPTER 72, ORDER TO SET ASIDE AMENDED
) PARAMETERS AND GUIDELINES

SECTION 17 (ASSEM. BILL No. 138) ADOPTED JULY 28. 2006

Statutes 1975, Chapter 486, Statutes 1984, (4dopted September 27, 2009)

Chapter 1459; Statutes 1995, Chapter 303
(Budget Act of 1995); Statutes 1996, Chapter
162 (Budget Act of 1996); Statutes 1997,
Chapter 282 (Budget Act of 1997); Statutes
1998, Chapter 324 (Budget Act of 1998);
Statutes 1999, Chapter 50 (Budget Act of
1999); Statutes 2000, Chapter 52 (Budget Act
of 2000); Statutes 2001, Chapter 106 (Budget
Act 0of 2001); Statutes 2002, Chapter 379
(Budget Act of 2002); Statutes 2003, Chapter
1577 (Budget Act of 2003), Statutes 2004,
Chapter 208 (Budget Act of 2004); Statutes
2005, Chapter 38 (Budget Act of 2005)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statement of Decision on Reconsideration adopted
on May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and
CSM-4485 (Mandate Reimbursement Process) in their entirety, including any
modifications made to parameters and guidelines as a result of the May 25, 2006
decision, and you are further directed to reinstate the previous determinations of
the Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby SETS ASIDE AS
NULL AND VOID the following attached document:

o Amended parameters and guidelines in Mandate Reimbursement Process No.
05-R1-4204-02 (CSM 4204 & 4485), adopted on July 28, 2006

Dated:

PAULA HIGASHI, Exeoutive Director
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AMENDED PARAMETERS AND GUIDELINES

Statutes 1975, Chapter 486
Statutes 1984, Chapter 1459

As Reconsidered

Statutes 2005, Chapter 72, Section 17 (AB 138)

Mana’ate Reimbursement Process
[Beginning Fiscal Year 2006-2007]

Adopted: November 20, 1986
First Amendment Adopted: March 26, 1987
Second Amendment Adopted; October 26, 1995
Third Amendment Adopted: January 30, 1997
Fourth Amendment Adopted: September 25, 1997
Fifth Amendment Adcpted: October 29, 1998
Sixth Amendment Adopted: September 30, 1999
Sevenih Amendment Adopted: September 28, 2000
Eighth Amendment Adopted: October 25, 2001
Ninth Amendment Adopted: February 27, 2003
" Tenth Amendment Adopted: September 25, 2003
Eleventh Amendment Adopted: December 9, 2004
Twelfth Amendment Adopted: September 27, 2005
Thirteenth Amendment Adopted: July 28, 2006

Mandate Reimbursement Process (05-RL-4204-02 (CSM 4204 & 4485)
Jj: mandates/reconsideration/2005/AB 138/MandateReimbursement/Ps&Gs/adoptpgarecon.doc
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L SUMMARY OF THE MANDATE

Statutes 1975, chapter 486, established the Board of Control's authority to hear and make
determinations on claims submitted by local governments that allege costs mandated by the state.
In addition, Statutes 1975, chapter 486 contains provisions authorizing the State Controller's
Office to receive, review, and pay reimbursement claims for mandated costs submitted by local
governments,

Statutes 1 984, chapter 1459, created the Commission on State Mandates (Commission), which
replaced the Board of Control with respect to hearing mandated cost claims. This law
established the "sole and exclusive procedure" by which a local agency or school district is
allowed to claim reimbursement as required by article XIII B, section 6 of the California
Constitution for state mandates under Government Code section 17552.

On March 27, 1986, the Commission determined that local agencies and school districts incurred
"'costs mandated by the state" as a result of Statutes 1975, chapter 486, and Statutes 1984,
chapter 1459. Specifically, the Commission found that these two statutes imposed a new
program by requiring local governments to file claims in order to establish the existence of a
mandated program, as well as to obtain reimbursement for-the costs of mandated programs.

Statutes 2005, chapter 72, section 17 (AB 138) directed the Commission to reconsider whether
the Mandate Reimbursement Process program (CSM Nos, 4204 & 4485) constitutesa
reimbursable state-mandated program under article XIII B, section 6 in light of subsequently
enacted state-or federal statutes or case law. The Commission’s decision is to be effective
July 1,2006, so that cests incurred up to that date would be reimbursable.

On May 25, 2006, the Commission adopted its Statement of Decision on reconsideration, The
Commission determined that because Statutes 1975, chapter 486 was repealed by Statutes 1986,
chapter 879, it is not subject to article XIII B, section 6 of the California Constitution. As to the
1984 test claim statute, Government Code section 17556, subdivision (f) prohibits the
Commission from finding costs mandated by the state if}

The statute or executive order imposes duties that are necessary to implement,
reasonably within the scope of, or expressly included in a ballot measure approved
by the veters in a statewide or local election. This subdivision applies regardless
of whether the statute or executive order was enacted or adopted before or after
the date on which the ballot measure was approved by the voters.

Applying this statute, the Commission determined that Statutes 1984, chapter 1459 is reasonably
within the scope of or necessary to implement article XIII B, section 6 which was enacted in
Proposition 4, a ballot measure approved in a statewide election. Therefore, on reconsideration,
the Commission -denied the test claim, finding that the statutes do not constltute a 1elmbursabl
state mandated prog1 am, effective July 1, 2006. : ‘
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J: mandates/reconsideration/2005/AB | 38/ManduteReimhursement/Ps& Gs/adopipgerecon. doc

159



IT. ELIGIBLE CLAIMANTS

Any local agency as defined in Government Code section 17518, or school district as defined in
Government Code section 17519, which incurs increased costs as a result of this mandate is
eligible to claim reimbursement of those costs.

III. PERIOD OF REIMBURSEMENT

Pursuant to Government Code section 17560, reimbursement for state-mandated costs may be
claimed as follows:

(a) A local agency or school district may file an estimated reimbursement claim by
January 15 of the fiscal year in which costs are to be incurred, and, by January 15
following that fiscal year shall file an annual reimbursement claim that details the costs
actually incurred for that fiscal year; or it may comply with the provisions of
subdivision (b).

(b) A local agency or school district may, by January 15 following the fiscal year in which
costs are incurred, file an annual reimbursement claim that details the costs actually
‘incurred for that fiscal year.

(c) In the event revised claiming instructions are issued by the Controller pursuant to
subdivision (c) of section 17558 between October 15 and January 15, a local agency or
school district filing an annual reimbursement claim shall have 120 days following the
issuance date of the revised claiming instructions tc file a claim.

Reimbursable actual costs for one fiscal year shall be included in each claim. Estimated costs for
the subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561 (d)(1), all claims for reimbursement of initial years’ costs shall be submitted
within 120 days of the issuance of the State Controller’s claiming instructions. If the total costs
for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed, except as
otherwise allowed by Government Code section 17564,

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

IV.  REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question: Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts. -

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under

! Statutes 2006, chapter 38 (AB 1811), Item 8885-295-0001, Schedule 3, (y).
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§: mandates/reconsiderntion/2005/AB 1 38/MmndateReimbursement/Psé&Gs/adopipgarecon.doc

160



penalty of perjury under the laws of the State of California that the foregoing is true and correct,
" and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:
Claims

All costs incurred by local agencies and school districts in preparing successful claims are
reimbursable, including those same costs of an unsuccessful claim if an adverse Commission
ruling is later reversed as a result-of a court order, A successful claim is one that was filed before
July 1, 2006 and is heard and approved by the Commission. The reimbursable activity is limited
to preparing claims filed with the Commission before July 1, 2006.

Costs incurred for presenting claims, developing parameters and guidelines, collecting cost data,
and helping with the drafting of required claiming instructions are not reimbursable.

Costs that may be reimbursed include the following: salaries and benefits, materials and supplies,
consultant and legal costs, transportation, and indirect costs,

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section I'V, Reimbursable Activities, of this document, Each claimed reimbursable cost must
be supported by source documentation as described in Section IV, Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are thosg costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job classification,
and productive hourly rate (total wages and related benefits divided by productive hours).
Describe the specific reimbursable activities performed and the hours devoted to each
reimbursable activity performed.

2. Matemals and Supplies , . E

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an approprlate and recognized method of
costing, conswtently applied. :

Mandate Reimbursement Process (05-RL-4204-02 (CSM 4204 & 4485)
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3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when serv1ces were performed and itemize all costs
for those services.

4, Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element
A.1, Salaries and Benefits, for each applicable reimbursable activity.

. Indirect Cost Reporting

1. Local Agencies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than
one program, and are not directly assignable to a particular department or program without

~ efforts disproportionate to the result achieved. Indirect costs may include both (1) overhead
costs of the unit performing the mandate; and (2) the costs of the central government services
distributed to the other departments based on a systematic and rational basis through a cost
allocation plan,

Compensation for indirect costs is ellglble for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. Claimants have
the option of using 10% of direct labor, excluding fringe benefits, or preparing an Indirect
Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if
they represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the followmg
methodologies:

~ a. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total
allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect

Mundate Reimbursement Process (05-RL-4204-02 (CSM 4204 & 4485)
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costs to mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

b. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing the
total allowable indirect costs (net of applicable credits) by an equitable distribution
base. The result of this process is an indirect cost rate that is used to distribute
indirect costs to mandates. The rate should be expressed as a percentage which the
total amount allowable indirect costs bears to the base selected.

2. School Districts

Indirect costs are costs that have been incurred for-common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final
cost objective without effort disproportionate to the results achieved. After direct costs have
been determined and assigned to other activities, as appropriate, indirect costs are those
remaining to be allocated to benefited cost objectives. A cost may not be allocated as an
indirect cost if any other cost incurred for the same purpose, in like circumstances, has been
claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs, and.(b) the costs of central
governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost
rate provisionally approved by the California Department of Education.

3. County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) non-restrictive
indirect cost rate provisionally approved by the California Department of Education.

4, Community College Districts

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form
FAM-29C; or (3) a 7% indirect cost rate.

Mandate Reimbursement Process (05-RL-4204-02 (CSM 4204 & 4485)
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V. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (&), a reimbursement claim for actual
costs filed by a local agency or schoo! district pursuant to this chapter” is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later, However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced, All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsetting revenues the claimant experiences in the same program as a direct result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including but not limited
to, services fees collected, federal funds, and other state funds, shall be identified and deducted
from this claim.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the statute or executive order creating the mandate and the parameters and
guidelines adopted by the Commission. '

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and schoo!l districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming

~ instructions issued by the State Controller or any other authorized state agency for reimbursement
of mandated costs pursuant to Government Code section 17571. If the Commission determines
that the claiming instructions do not conform to the parameters and guidelines, the Commission
shall direct the Controller to modify the claiming instructions and the Controller shall modify the
claiming instructions to conform to the parameters and gu1del1nes as directed by the- “
Commission. - :

In addition, requests may be made to amend pa.raineters and guidelines pursuant to Government
Code section 17557, and California Code of Regulations, title 2, section 1183.2.

2 Thig refers to Title 2, division 4, part 7, chapter 4 of the Government Code,
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X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statements of Decision are legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim and the Reconsideration. The administrative record,
including the Statements of Decision, are on file with the Commission.

Mandate Reimbursement Process (05-RL-4204-02 (CSM 4204 & 44875)
}: mandates/recansideration/2005/AB 138/MandateReimbursement/Psé Gs/adoptpgwrecon,doc

165



166




Attachment M

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN' RE RECONSIDERATION OF PRIOR CSM 4204 & 4485

STATEMENT OF DECISION ON:
Statutes 1975, Chapter 486, Statutes 1984,

Mandate Reimbursement Process

Chapter 1459 ORDER TO REINSTATE STATEMENT
OF DECISION
By County of Fresno, Claimant. (4dopied September 27, 2009)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v,
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statement of Decision on Reconsideration adopted
on May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and
CSM-4485 (Mandate Reimbursement Process) in their entirety, including any
modifications made to parameters and guidelines as a result of the May 25, 2006
decision, and you are further directed to reinstate the previous determinations of
the Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission heleby REINSTATES the
following attached document:

e Statement of Decision in Mandate Reimbursement Proéess No. 05-R1-4204-02
(CSM 4204 & 4485), adopted on April 24, 1986

Dated:

PAULA HIGASHI, Executive Director
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BEFORE THE COMMISSION ON STATE MANDATES
. STATE OF CALIFORNIA

Clain of; ))
County of Fresmo ) : ‘ No. CSM-4204
Claimant )
DECISION

The attached Proposed Decision of the Commission on State Mandates is
hereby adopted by the Commission on State Mandates as its decision in- the
above-entitled  matter,

This Decision shall become effective on April 24, 1986,

IT IS SO ORDERED April 24, 1988.

Jesse Huff, Chairman
Commission omn State Mandates

WP 1044A
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BEFORE THE
COMMISSION ON STATE MANDATES

CLAIM- OF:
Na. CSM-4204

County of Fresno

laimant

e e e e e S e et

PROPOSED  DECISION

This clainm was heard by the Commission on State Mandates (commission) on
March 27, 1986, in Sacramento, California, during a regularly scheduled
meeting of the commission. Paul Robinsen, and Vincent McGraw appeared on
behalf of the County of Fresme. Carol Miller appeared on behalf of the

. Education Mandated Cost Network. There were ne other appearances.

Evidence, both oral ard documentary, having been introduced, the matter
subnitted, and vote takem, +the commission finds:

I

NOTE

1. The finding of a reimbursable state nandate does not mean that all
increased costs claimed will be reimbursed. Reimbursement, if any,
is subject to commission approval of parameters and guidelines for
reinbursement of the claim, and a statewide cost estimate;
legislative appropriation; a timely-filed claim for reimbursement;
and subsequent review of the claim by the State Controller.

11.
FINDINGS OF FACT

1. The test claim was filed with the Commission on State Mandates on
November 27, 1885, by the County of Fresno.

2. The subject of the claim is Chapter 486, 'Statutes of 1975 and Chapter
1459, Statutes of 1984,
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3. Chapter 486, Statutes of 1975 established the Board of Contrel's
authority ‘to hear and mnake determinations on clains submitted by
local governments that alleges costs mandated by the state. Im
addition, Chapter 486/75 contained provisions authorizing the State
Controller's O0ffice to receive, review and pay reimbursement clainms
for mandated costs submitted by local governments.

i, Chapter 1459, Statutes of 1984, created the Commission on State
Mandates, which replaced the Board of Comtrol with respect to hearing
mandated cost claims from local governments.

5. The County of Fresmo has incurred increased costs as a result of
- having te file test claims and reiwbursement claims which are
required by Chapter 486/75 and Chapter 1459/84,

£ The County of Fresno's increased costs are costs nandated by the
State.
7. Government Code Section 17514 defimes costs mandated by the state as

any increased costs which a local agency eor school district is
required to incur after July 1, 1980, as a result of any statute
enacted on or after Jamuwary 1, 1975, which mandates a new program or
higher level of service of am existing program within the meaning of
Section 6 of Article XIII B of the California Comstitution.

III.
DETERMINATION GF ISSUES

1, The conmission has authufity to decide this clain under the
~ provisions ' of Government Code Section 17551.

2.  Chapter 486, Statutes of 1975 and Chapter 1459, Statutes of 1984
. impose a reiwbursable state mandate wupon local government. The
County of Fresno has established that these two statutes have imposed
a new program and an increased level of service by requiring lecal
governments to file claims in order to .establish the existence of a
mandated program, as well as to obtainm reimbursement for the cost of
~ the mandated progran.

WP 1030A
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Attachment N
BEFORE THE .

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE AMENDMENT TO PARAMETERS | [VO- ©SM 4204 & 4485

AND GUIDELINES ON: Mandate Reimbursement Process

Statutes 1975, Chapter 486; Statutes 1984, ORDER TO REINSTATE AMENDED

Chapter 1459; Statutes 1995, Chapter 303 PARAMETERS AND GUIDELINES
(Budget Act of 1995); Statutes 1996, Chapter ADOPTED SEPTEMBER 27. 2005
162 (Budget Act of 1996); Statutes 1997, -

Chapter 282 (Budget Act of 1997); Statutes (Adopted September 27, 2009)
1998, Chapter 324 (Budget Act of 1998);

~ Statutes 1999, Chapter 50 (Budget Act of
1999); Statutes 2000, Chapter 52 (Budget Act
0f 2000); Statutes 2001, Chapter 106 (Budget
Act 0f 2001); Statutes 2002, Chapter 379
(Budget Act of 2002); Statutes 2003, Chapter
1577 (Budget Act of 2003), Statutes 2004,
Chapter 208 (Budget Act of 2004); Statutes
2005, Chapter 38 (Budget Act of 2005)

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13,2009, the Sacramento County Superior Court, Case No. 06CS01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Commission to:

Set aside as null and void the Statement of Decision on Reconsideration adopted
on May 25, 2006, reconsidering its prior decisions in proceedings CSM-4204 and
CSM-4485 (Mandate Reimbursement Process) in their entirety, including any
modifications made to parameters and guidelines as a result of the May 25, 2006
decision, and you are further directed to reinstate the previous determinations of
the Commission in those proceedings.

In accordance with the Peremptory Writ of Mandate, the Commission hereby REINSTATES the
following attached document: R e '

o Amended parameters and guidelines in Mandate Reimbursement Process (CSM 4204
& 4485), adopted on September 27, 2005

Dated:

PAULA HIGASHI, Executive Director
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AMENDED PARAMETERS AND GUIDELINES

Statutes 1975, Chapter 486
Statutes 1984, Chapter 1459
Statutes 2005, Chapter 38 (Budget Act of 2005)

Mandate Reimbursement Process

[For fiscal year 2005-2006, these parameters and guidelines are amended, pursuant to the
requirements of: provision 7 of Item 0840-001-0001 of the Budget Act of 2005 to include

Appendix A.]
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Adopted: November 20, 1986

First Amendment Adopted: March 26, 1987
Second Amendment Adopted: October 26, 1995
Third Amendment Adopted: January 30, 1997
Fourth Amendment Adopted: September 25, 1997

~ Fifth Amendment Adopted: October 29, 1998

- Sixth Amendment Adopted: September 30, 1999
Seventh Amendment Adopted: September 28, 2000
Eighth Amendment Adopted: October 25, 2001
Ninth Amendment Adopted: February 27, 2003
Tenth Amendment Adopted: September 25, 2003
Eleventh Amendment Adopted: December 9, 2004
Twelfth Amendment Adopted: September 27, 2005

Mandate Reimbursement Process (CSM 4485)
September 27, 2005



L SUMMARY OF THE MANDATE

Statutes 1975, chapter 486, established the Board of Control's authority to hear and make
determinations on claims submitted by local governments that allege costs mandated by the state.
In addition, Statutes 1975, chapter 486 contains provisions authorizing the State Controller's
Office to receive, review, and pay reimbursement claims for mandated costs submitted by local

governments.

Statutes 1984, chapter 1459, created the Commission on State Mandates (Commission), which
replaced the Board of Control with respect to hearing mandated cost claims. This law
established the "sole and exclusive procedure" by which a local agency or school district is
allowed to claim reimbursement as required by article XIII B, section 6 of the California
Constitution for state mandates under Government Code section 17552.

Together these laws establish the process by which local agencies receive reimbursement for
state-mandated programs. As such, they prescribe the procedures that must be followed before
mandated costs are recognized. They also dictate reimbursement activities by requiring local
agencies and school districts to file claims according to instructions issued by the Controller,

On March 27, 1986, the Commission determined that local agencies and school districts incurred
"costs mandated by the state" as a result of Statutes 19735, chapter 486, and Statutes 1984,
chapter 1459. Specifically, the Commission found that these two statutes imposed a new
program by requiring local governments to file claims in order to establish the existence of a
mandated prograni, as well as to obtain reimbursement for the costs of mandated programs.

IT. ELIGIBLE CLAIMANTS

Any local agency as defined in Government Code section 17518, or school district as defined in
Government Code section 17519, which incurs increased costs as a result of this mandate is
eligible to claim reimbursement of those costs.

III. PERIOD OF REIMBURSEMENT

Pursuant to Government Code section 17560, reimbursement for state-mandated costs may be
claimed as follows: '

(a) A local agency or school district may file an estimated reimbursement claim by
January 15 of the fiscal year in which costs are to be incurred, and, by January 15
following that fiscal year shall file an annual reimbursement claim that details the costs
actually incurred for that fiscal year; or it may comply with the provisions of
subdivision (b). , o '

(b) A local agency or school district may, by January 15 following the fiscal year in which
costs are incurred, file an annual reimbursement claim that details the costs actually
incurred for that fiscal year.

(¢) In the event revised claiming instructions are issued by the Controller pursuant to
subdivision (c) of section 17558 between October 15 and January 15, a local agency or
school district filing an annual reimbursement claim shall have 120 days following the
issuance date of the revised claiming instructions to file a claim.

Mandate Reimbursement Process (CSM 4485)
- September 27, 2005
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Reimbursable actual costs for one fiscal year shall be included in each claim. Estimated costs for
the subsequent year may be included on the same claim, if applicable. Pursuant to Government
Code section 17561 (d)(1), all claims for reimbursement of initial years’ costs shall be submitted
within 120 days of the issuance of the State Controller’s claiming instructions. If the total costs
for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed, except as
otherwise allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state Jaw.!

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and
declarations. Declarations must include a certification or declaration stating, “I certify (or
declare) under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, ” and must further comply with the requirements of Code of Civil Procedure
section 2015.5. Evidence corroborating the-source documents may include data relevant to the
reimbursable activities otherwise in compliance with local, state, and federal government
requirements. However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, the following activities are reimbursable:
A. Scope of Mandate

Local agencies and school districts filing successful test claims and reimbursement claims
incur state-mandated costs. The purpose of this test claim is to establish that local
governments cannot be made financially whole unless all state-mandated costs -- both direct
and indirect -- are reimbursed. Since local costs would not have been incurred for test claims
and reimbursement claims but for the 11nplementat1on of state- 1111posed mandates all
resulting costs are recoverable. '

B. Reimbursable Activities
1. Test Claims

All costs incurred by local agencies and school districts in preparing and presenting
successful test claims are reimbursable, including those same costs of an unsuccessful test

! Statutes 2005, chapter 38 (SB 77), Item 8885-295-0001, Schedule 3 (ff).
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claim if an adverse Commission ruling is later reversed as a result of a court order. These
activities include, but are not limited to, the following: preparing and presenting test claims,
developing parameters and guidelines, collecting cost data, and helping with the drafting of
required claiming instructions. The costs of all successful test claims are reimbursable,

Costs that may be reimbursed include the following: salaries and benefits, materials and
supplies, consultant and legal costs, transportation, and indirect costs.

2. Reimbursement Claims

All costs incurred during the period of this claim for the preparation and submission of
successful reimbursement claims to the State Controller are recoverable by the local agencies
and school districts, unless the Legislature has suspended the operation of mandate pursuant
to state law. Allowable costs include, but are not limited to, the following: salaries and
benefits, service and supplies, contracted services, training, and indirect costs.

Incorrect Reduction Claims are considered to be an element of the reimbursement process.
Reimbursable activities for successful incorrect reduction claims include the appearance of
necessary representatives before the Commission on State Mandates to present the claim, in
addition to the reimbursable activities set forth above for successful ieimbursement claims.

3. Training
a. Classes ,
Include the costs of classes designed to assist the claimant in identifying and correctly
preparing state-required documentation for specific reimbursable mandates. Such costs
include, but are not limited to, salaries and benefits, transportation, registration fees, per

diem, and related costs incurred because of this mandate. (One-time activity per
employee.)

b. Commission Workshops

. Participation in workshops convened by the Commission is reimbursable. Such costs
include, but are not limited to, salaries and benefits, transportation, and per diem. This
does not include reimbursement for participation in rulemaking proceedings.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

U AT‘ Dil'eC'[ COSt ReDbl’ting LT I T [Enp A Ll

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement. ‘

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job classification,
and productive hourly rate (total wages and related benefits divided by productive hours).
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Describe the specific reimbursable activities performed and the hours devoted to each
reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recognized method of
costing, consistently applied. '

3. Contracted Services.

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when services were pelformed and itemize all costs
for those services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes
other than the reimbursable activities, only the pro-rata portion of the purchase price used to
implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element
A.1, Salaries and Benefits, for each applicable reimbursable activity.

6. Training

Report the cost of training an employee to perform the reimbursable activities, as specified in
Section IV of this document. Report the name and job classification of each employee
preparing for, attending, and/or conducting training necessary to implement the reimbursable
activities. Provide the title, subject, and purpose (related to the mandate of the training
session), dates attended, and location. Ifthe training encompasses subjects broader than the
reimbursable activities, only the pro-rata portion can be claimed. Report employee tr a1111ng
time for each applicable reimbursable activity accordifig to the rules of cost element A.1;~
Salaries and Benefits, and A.2, Materials and Supplies. Report the cost of consultants who
conduct the training according to the rules of cost element A.3, Contracted Services.

. Indirect Cost Reporting

1. Local Agencies

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than
one program, and are not directly assignable to a particular department or program without
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efforts disproportionate to the result achieved. Indirect costs may include both (1) overhead
costs of the unit performing the mandate; and (2) the costs of the central government services
distributed to the other departments based on a systematic and rational basis through a cost
allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. Claimants have
the option of using 10% of direct labor, excluding fringe benefits, or preparing an Indirect
Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in
OMB Circular A-87 Attachments A and B) and the indirect costs shall exclude capital
expenditures and unallowable costs (as defined and described in OMB Circular A-87
Attachments A and B). However, unallowable costs must be included in the direct costs if
they represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodongies:

a. The allocation of allowable indirect costs (as defined and deseribed in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) classifying a department’s
total costs for the base period as either direct or indirect, and (2) dividing the total

‘allowable indirect costs (net of applicable credits) by an equitable distribution base.
The result of this process is an indirect cost rate which is used to distribute indirect
costs to mandates. The rate should be expressed as a percentage which the total

~ amount allowable indirect costs bears to the base selected; or

b. The allocation of allowable indirect costs (as defined and described in OMB Circular
A-87 Attachments A and B) shall be accomplished by (1) separating a department
into groups, such as divisions or sections, and then classifying the division’s or
section’s total costs for the base period as either direct or indirect, and (2) dividing the
total allowable indirect costs (net of applicable credits) by an equitable distribution
base. The result of this process is an indirect cost rate that is used to distribute
indirect costs to mandates. The rate should be expressed as a percentage which the
total amount allowable indirect costs bears to the base selected.

2. School Districts

Indirect costs are costs that have been incurred for comumon or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final
cost objective without effort disproportionate to the results achieved. After direct costs have
been determined and assigned to other activities, as appropriate, indirect costs are those
remaining to be allocated to benefited cost objectives. A cost may not-be allocated as an
indirect cost if any other cost incurred for the same purpose, in like circumstances, has been
claimed as a direct cost.
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Indirect costs include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs, and (b) the costs of central
governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

School districts must use the J-380 (or subsequent replacement) non-restrictive indirect cost
rate provisionally approved by the California Department of Education.

3. County Offices of Education

County offices of education must use the J-580 (or subsequent replacement) non-restrictive
indirect cost rate provisionally approved by the California Department of Education.

4. Community College Districts

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form
FAM-29C; or (3) a 7% indirect cost rate.

VI. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this <:hap’£er2 is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section I'V, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any.audit fin dmgs

VIL. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a direct result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate from any source, including but not limited
to, services fees collected, federal funds and other state funds, shall be identified and deducted
fr om this claim.

VIII STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 175. 58, subdivision (b) ‘the Controller shall issu# EIalnnng

instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be

2 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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derived from the statute or executive order creating the mandate and the parameters and
guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for reimbursement
of mandated costs pursuant to Government Code section 17571. If the Comunission determines
that the claiming instructions do not conform to the parameters and guidelines, the Commission
shall direct the Controller to modify the claiming instructions and the Controller shall modify the
claiming instructions to conform to the parameters and guidelines as directed by the

Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.

‘(Continue to Appendix A)
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PARAMETERS AND GUIDELINES

-Statutes 1975, Chapter 486
Statutes 1984, Chapter 1459

APPENDIX A

Limitation on Reimbursement for Independent Contractor Costs During Fiscal Years
2005-2006

A.  Ifalocal agency or school district contracts with an independent contractor for the
preparation and submission of reimbursement claims, the costs reimbursable by the state
for that purpose shall not exceed the lesser of (1) 10 percent of the amount of the claims
prepared and submitted by the independent contractor, or (2) the actual costs that would
necessarily have been incurred for that purpose if performed by employees of the local
agency or school district.

The maximum amount of reimbursement provided in subdivision (a) for an independent
contractor may be exceeded only if the local agency or school district establishes, by
appropriate documentation, that the preparation and submission of these claims could not
have been accomplished without incurring the additional costs claimed by the local agency
or school district. ' '

B.  Costs incurred for contract services and/or legal counsel that assist in the preparation,
submission and/or presentation of claims are recoverable within the limitations imposed
under A. above. Provide copies of the invoices and/or claims that were paid. For the
preparation and submission of claims pursuant to Government Code sections 17561 and
17564, submit an estimate of the actual costs that would have been incurred for that
purpose if performed by employees of the local agency or school district; this cost estimate
is to be certified by the governing body or its designee.

If reimbursement is sought for independent contractor costs that are in excess of

[Test (1)] ten percent of the claims prepared and submitted by the independent contractor
or [Test (2)] the actual costs that necessarily would have been inicurred for that purpose if
performed by employees or the local school district, appropriate documentation must be
submitted to show that the preparation and submission of these claims could not have been
accomplished without the incurring of the additional costs claimed by the local agency or
staff of the contractor for the preparation and submission of claims on behalf of the local
agency or school district, the contractor's billed rates, and explanation on reasons for
exceeding Test (1) and/or Test (2). In the absence of appropriate documentation,

3 The limitation added by the Budget Act of 2005, Statutes 2005, chapter 38, in Item 0840-001-
0001, Provision 7, is shown as part A. of this Appendix.
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reimbursement is limited to the lesser of Test (1) and/or Test (2). No reimbursement shall
be permitted for the cost of contracted services without the submission of an estimate of
actual costs by the local agency or school district.

“- Mandate Reimbursement Process (CSM 4485)
September 27, 2005

181



182



Attachment O
BEFORE THE

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: », Case No.: 05-TC-05

Statutes 2004, Chapter 890 (AB 2856); Mandate Reimbursement Process I

Government Code Sections 17553, 17557, and ,
17564; California Code of Regulations, Title 2, | ORDER TO SET ASIDE STATEMENT OF
Sections 1183 and 1183.13 (Register 2003, DECISION ADOPTED OCTOBER 4, 2006
No. 36, eff. 9/6/2005) (Adopted September 27, 2009)

Filed on September 27, 2005 '

By City of Newport Beach, Claimant.

On March 9, 2009, the Third District Court of Appeal in California School Boards Assoc. v.
State of California (2009) 171 Cal.App.4th 1183, 1198-1203, held that the Legislature’s
direction to set aside or reconsider prior Commission decisions goes beyond the power of the
Legislature and violates the separation of powers doctrine set forth in Article III, section 3 of the
California Constitution. The court directed that the Commission set aside its orders setting aside
the Statements of Decision and to reinstate the prior decisions. (/d. at p. 1218.)

On July 13, 2009, the Sacramento County Superior Court, Case No. 06CS(01335, issued a
Judgment and Peremptory Writ of Mandate Following Appeal directing the Comimission to:

Set aside as null and void the Statement of Decision adopted

October 4, 2006 in Proceeding 05-TC-05 (Mandate Reimbursement Process II) in
its entirety; you are further directed to commence new proceedings in that matter
which are consistent with the ruling of this court, and which do not take into
consideration any legislative determinations which refer to duties imposed which
are “reasonably within the scope of ... a ballot measure” contained in
Government Code section 17556, subdivision (f), as amended by section 7,
Statutes 2005, chapter 72 (AB 138).

In accordance with the Peremptory Writ of Mandate, the Commission hereby SETS ASIDE AS
NULL AND VOID the following attached document:

e Statement of Decision in Mandate Reimbursement Process II (05-TC-05), adopted on
October 4, 2006

New proceedings on this test claim will be commenced in accordance with the court’s
Peremptory Writ of Mandate. '

PAULA HIGASHI, Executive Director Date
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: | Case No.: 05-TC-05
Statutes 2004, Chapter 890 (AB 2856); Mandate Reimbursement Process IT

Government Code Sections 17553, 17557, and
17564, California Code of Regulations, Title 2,

Sections 1183 and 1183.13 (Register 2005, No. SECTION 17500 ET SEQ.; TITLE 2,

36, eff. 9/6/2005) CALIFORNIA CODE OF
Filed on September 27, 2005 REGULATIONS, DIVISION 2, CHAPTER
‘ | 2.5, ARTICLE 7.

(ddopted on October 4, 2006)

STATEMENT OF DECISION
" PURSUANT TO GOVERNMENT CODE

By City of Newport Beach, Claimant.

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on October 4, 2006. Juliana Gmur and Glen Everroad appeared for
and represented claimant City of Newport Beach. Susan Geanacou and Carla Castaneda
appeared for the Department of Finance. '

The law applicable to the Commission’s determination of a reimbursable state-mandated
. program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff analysis to deny the test claim at the heaung by a vote of four
to one, with one abstention. :

Summary of Findings

The Commission finds that the test claim statutes and executive orders do not impose a
reimbursable state-mandated program on local agencies or school districts within the meaning of
article XIIT B, section 6 of the California Constitution and Government Code section 17514,

Background .

The Test Claim Statutes and Executive Orders

Statutes 2004, chapter 890 amended the Government Code statutes that establish the process for
seeking reimbursement for state-mandated costs under article XIII B, section 6. Although many
code sections were amended by chapter 890, the claimant pled only Government Code sections
17553, 17557, and 17564, as well as California Code of Regulations, title 2, sections 1183 and -
1183.13, regarding filing test claims and adopting parameters and guidelines.

Government Code section 17553 was amended by the test claim statute to incorporate the test
claim filing requirements, so that a test claim filing must include the following:

e A detailed description of costs that arise from or are modified by the mandate.
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¢ The actual increased costs incurred by the claimant during the fiscal year for which the test
claim was filed.

¢ The actual or estimated annual costs that will be incurred to implement the alleged mandate
during the fiscal year immediately following the fiscal year when the test claim was filed.

o A statewide cost estimate of increased costs that all local agencies or school districts will
incur to implement the alleged mandate during the ﬁscal year immediately following the
fiscal year when the test claim was filed.

o [dentification of federal, state, and local funds dedicated for the alleged mandate.

e Declarations supporting actual or estimated costs that will be incurred, and declarations
identifying all funds that will be used to offset the cost of the program.

Claimant also pled California Code of Regulations, title 2, section 1183, which was amended
effective September 6, 2005, to remove most of the specific requirements for a test claim filing,
which requirements were placed, in addition to others, into Government Code section 17553 by
the test claim statute. Subdivision (d) of section 1183 now states, “All test claims, or
amendments thereto ... shall contain all of the elements and supplemental documents required by
the form and statute.”

The test claim statute also amended Government Code section 17557, which describes the
adoption of parameters and guidelines, to add the following:

() In adopting parameters and guidelines, the commission shall consult with the
Department of Finance, the affected state agency, the Controller, the fiscal and
policy committees of the Assembly and Senate, the Legislative Analyst, and the
claimants to consider a reasonable reimbursement methodology that balances
accuracy with simplicity.

Code of Regulations, title 2, section 1183.13, which claimant also pled, was added effective
September 6, 2005, as follows:

§ 1183.13.  Reasonable Reimbursement Methodology.

(a) If the claimant indicates in the proposed parameters and guidelines or
comuments that a_reasonable reimbursable methodology, as defined in Government
Code section 17518.5," should be considered; or if the Department of Finance,

! Government Code section 17518.5, the definition of Reasonable Reimbursement Methodolo gy,
was also added by Statutes 2004, chapter 890, the test claim statute. Because it was not pled by
the claimant, the Commission makes no findings on this section, which states:

(a) "Reasonable reimbursement methodology" means a formula for 1elmb1.us1ng local agency
~ and school district costs mandated by the state that meets the following conditions:

(1) The total amount to be reimbursed statewide is equivalent to total estimated local agency
and school district costs to implement the mandate in a cost-efficient manner.

(2) For 50 percent or more of eligible local agency and school district claimants, the amount
reimbursed is estimated to fully offset their projected costs to implement the mandate in a cost-
efficient manner. ‘

(b) Whenever possible, a reasonable reimbursement methodology shall be based on general
allocation formulas, uniform cost allowances, and other approximations of local costs mandated
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Office of the State Controller, any affected state agency, claimant, or interested
party proposes consideration of a reasonable reimbursement methodology,
_commission staff shall immediately schedule an informal conference to discuss
the methodology.

~ (b) Proposed reasonable reimbursement methodologies, as descnbed in
Government Code section 17518.5, shall include any documentation or
assumptions relied upon to develop the proposed methodology. Proposals shall
be submitted to the commission within sixty (60) days following the informal
conference.

(c) Claimants, state agencies, and interested pames shall submit an ongmal
and two (2) copies of a proposed reasonable reimbursement methodology, and
shall simultaneously serve a copy on the other parties and interested parties on the
mailing list described in Section 1181.2 of these regulations.

(d) Commission staff shall notify all recipients that they shall have the
oppmtumty to review and provide written comments or recommendations
concerning the pr oposed reasonable reimbursement methodology within fifteen
(15) days of service.

. (e) Claimants, state agencies, and interested parties shall submit an original
and two (2) copies of written responses to commission staff and shall
simultaneously serve a copy on the other parties and interested parties on the
mailing list described in Section 1181.2 of these regulations.

(f) Within fifteén (15) days of service of the written comments prepared by
other parties and interested parties, the party that proposed the reasonable
reimbursement methodology may submit an original and two (2) copies of written
rebuttals to commission staff, and shall simultaneously serve a copy on the other
parties and interested parties on the malhng list described in Section 1181.2 of
these regulations.

The test claim statute also amended Government Code section 17564, which addresses the
minimum dollal amount ($1000) for reimbursement claims and combined reimbursement claims.
Section 17564 was amended to add the underlined text as follows:

1

(b) Claims for direct and indirect costs filed pursuant to Sectlon 17561 shall be
filed in the manner prescribed in the parameters and gu1dehnes and claiming
mstmctums

by the state, rather than detailed’documentation of actual local costs. In cases when local

agencies and school districts are projected to incur costs to implement a mandate over a period of

more than one fiscal year, the determination of a Teasonable reimbursement methodolog gy may
consider local costs and state reimbursements over a perlod of gleater than one fiscal year, but.
not exceeding 10 years. :

(c) A reasonable reimbursement methodology may be developed by any of the following:

(1) The Department of Finance. (2) The Controller. (3) An affected state agency.

(4) A claimant. (5) An 1nterested party.

2 All references are to the Government Code unless othelW1se 1nd1cated
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Prior Commission Decisions and Parameters and Guidelines

On April 24, 1986, the Commission adopted the Mandate Reimbursement Process Statement of
Decision, determining that Statutes 1975, chapter 486 and Statutes 1984, chapter 1459 (Gov.
Code, § 17500 et seq., which establish the reimbursement process before the Commission)
impose a reimbursable mandate on local agencies and school districts. On November 20, 1986,
the Commission adopted parameters and guidelines, determining that the following activities are
reimbursable:

A. Scope of the Mandate

Local agencies and school districts filing successful test claims and
reimbursement claims incur State-mandated costs. The purpose of this test claim
was to establish that local governments (counties, cities, school districts, special
districts, etc.) cannot be made financially whole unless all state mandated costs—
both direct and indirect—are reimbursed. Since local costs would not have been
incurred for test claims and reimbursement claims but for the implementation of
State-imposed mandates, all resulting costs are recoverable.

B. Reimbursable Activities—Test Claims

All costs incurred by local agencies and school districts in preparing and

presenting successful test claims are reimbursable, including court responses, if an
adverse Commission ruling is later reversed. [Note: the phrase, “including court
responses, if an adverse Commission ruling is later reversed” was amended out in
March 1987 and replaced with “including those same costs of an unsuccessful test
claim if an adverse Commission ruling is later reversed as a result of a court
order.”] These activities include, but are not limited to, the following: preparing
and presenting test claims, developing parameters and guidelines, collecting cost
data, and helping with the drafting of required claiming instructions. The costs of
all successful test claims are reimbursable.

Costs that may be reimbursed include the following: salaries and benefits,
materials and supplies, consultant and legal costs, transportation, and allowable
overhead. '

C. Reimbursable Activities —Reimbursement Claims

All costs incurred during the period of this claim for the preparation and
submission of successful reimbursement claims to the State Controller are
recoverable by the local agencies and school districts. Allowable costs include,
but are not limited to, the following: salaries and benefits, service and supplies, -
contracted services, training, and overhead. |

Incorrect Reduction Claims are considered to be an element of the reimbursement
claim process. Reimbursable activities for successful incorrect reduction claims
include the appearance of necessary representatives before the Commission on
State Mandates to present the claim, in addition to the reimbursable activities set
forth above for successful reimbursement claims. ’
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In addition to the March 1987 amendment indicated above, the parameters and guidelines
have been amended 11 times between 1995 and 2005. The 1995 amendment was the
result of a provision in the state budget act that limited reimbursement for independent
contractor costs for preparation and submission of reimbursement claims. Identical
amendments were required by the Budget Acts of 1996 (amended Jan 1997), 1997
(amended Sept. 1997), 1998 (amended Oct. 1998), 1999 (amended Sept. 1999), 2000
(amended Sept. 2000), 2001 (amended Oct. 2001), 2002 (amended Feb. 2003), 2003
(amended Sept. 2003), 2004 (amended Dec. 2004), and 2005 (amended Sept. 2005). In
addition to technical amendments, the language in the parameters and guidelines was
updated as necessary for consistency with other recently adopted parameters and
guidelines.

The Mamdal‘e Reimbursement Process mandate is suspended in the 2006 Budget for local
agencies,” but is deferred for school districts with an appropriation of $1000.*

Reconsideration: Statutes 2005, chapter 72, section 17 (Assem. Bill No. 138) directed the
Commission to reconsider whether the Mandate Reimbursement Process program (CSM Nos.
4204 & 4485) constitutes a reimbursable state-mandated program under article XIII B, section 6
of the California Constitution, in light of subsequently enacted state or federal statutes or case
law, and directed that the Commission’s decision be effective July 1, 2006. Chapter 72 also
states, “If a new test claim is filed on Chapter 890 of the Statutes of 2004, [the statute claimed in
this test claim] the commission shall, if practicable, hear and determine the new test claim at the
same time as the reconsideration of CSM-4202.”

The Commission determined, at its May 25, 2006 hearing, that because Statutes 1975, chapter
486 was repealed by Statutes 1986, chapter 879, it no longer imposes a state-mandated program.
The Commission also determined that Statutes 1984, chapter 1459 no longer imposes a state-
mandated program because Government Code section 17556, subdivision (f) (as amended by
Stats. 2005, ch. 72, A.B. 138) prohibits the Commission from finding costs mandated by the state
if “The statute or executive order imposes duties that are necessary to implement, 1easonably
within the scope of, or expressly included in a ballot measure approved by the voters in a
statewide or local election.” Finding that Statutes 1984, chapter 1459 is reasonably within the
scope of or necessary to implement article XIII B, section 6 (which was enacted in Proposition 4,
a ballot measure approved in a statewide election) the Commission denied the Mandate -
Reimbursement Process test claim effective July 1, 2006.

Claimant Position

Claimant alleges that the test claim statutes and regulations impose a reimbursable mandate
under section 6 of article XIII B of the California Constitution. As to-Government Code section

17553, claimant pleads acftivitigs related to filing a test clghh_,ﬂ}aj i_s more de‘;ailked,"ihclugiihgl S

? Statutes 2006, chapter 48 (Assem. Bill No. 1811, § 48, 2005 2006 Reg Sess) amendlng Item
8885-295-0001, Schedule (3)(y). A

* Statutes 2006, chapter 48 (Assem Blll No. 1811, § 44, 2005-2006 Reg Sess.) Item 6110-295-
0001, Schedule (4). The original budget bill (Stats. 2006, ch. 47, Assem. Bill No. 1801, 2005-
2006 Reg. Sess.) Item 6110-295-0001, Schedule (4), appropriated $13.79 million.
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pleading actual costs, a review of offsets and available funding, inquiring of other jurisdictions to
establish a statewide cost estimate, and calculating a reasonable reimbursement methodology. In
short, claimant alleges the following activities to comply with amended section 17553:

[T]nterviews, conferences, research and document retrieval and review sufficient
to plead with specificity the new activities required, the modified activities
required, actual costs, annual actual or estimated costs, a statewide cost estimate,
off-sets and funding sources, and prior Commission decisions and the drafting of
declarations thereon ... additional research, drafting of written responses,
witness(es) preparation, hearing/conference preparation, and hearing/conference
time dedicated to those issues that result from the new pleading guidelines.’

In order to comply with amended section 17557, subdivision (f), and California Code of
Regulations, title 2, section 1173.13, claimant alleges activities related to creating a reasonable
reimbursement methodology, including,

[A]ttendance at conferences ... interviews, conferences, research and document
retrieval and review sufficient to research and propose, defend or rebut a -
reasonable reimbursement methodology; drafting of a reasonable reimbursement
methodology or written responses; witness(es) preparation, hearing/conference
preparation, and hearing/conference time dedicated to reasonable reimbursement
methodology issues; as well as mailing and services costs.®

As to amended section 17564, subdivision (b), which was amended to require claims to be filed
“in the manner prescribed in the parameters and guidelines and claiming instructions” claimant
alleged that this would increase accounting requirements making claiming a laborious process
through the additional research and compilation of materials. Claimant alleged the following to
comply with section 17564, subdivision (b}, as amended by the test claim statute, “interviews,
conferences, research, calculations and document retrieval and review sufficient to comply with
the claiming instructions.””

On September 18, 2006, claimant submitted comments that disagreed with the draft staff
analysis’ recommendation that the test claim be denied, as discussed below.

State Agency Position

No state agencies submitted comments on this test claim or the draft staff analysis.

S Mandate Reimbursement Process IT test claim (05-TC-05), page 8.
¢ Ibid,
" Ibid
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COMMISSION FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution® recognizes the
state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
1esponslblht1es because of the taxing and spending limitations that articles XIIT A and XIII B
impose.”? A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or

task. '

In addition, the required activity or task must be new, constituting a “new program,” or it must
. . . . .12
create a “higher level of service” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.’ 3 To determine if the
program is new or imposes a higher level of service, the test claim statutes and executive 01dels
must be compared with the legal requirements in effect immediately before their enactment.'* A

¥ Article XIII B, section 6, subdivision (), (as amended in November 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

Depaz tment of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

1 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
"' Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

12 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d- -
830, 835-836 (Lucia Mar).

13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State ofCalzfoz nia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)

M San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.
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“higher level of service” occurs when the new “requirements were intended to provide an
enhanced service to the public.”"

Finally, the newly required activity or increased level of service must impose costs mandated by
the state.'®

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. '" In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an
“equitable {gmedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue: Do the test claim statutes and executive orders impose “costs mandated by the
state” within the meaning of Article XIII B, section § and Government Code
sections 17514 and 175567

Article XIII B, section 6 of the California Constitution provides:

(a) Whenever the Legisiature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburge that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

Pursuant to the plain language of this constitutional provision, the test claim statute must
constitute a state-mandated pro gram.I

Government Code section 17514 defines “cost mandated by the state” as follows:

~ [Alny increased costs which a local agency or school district is required to incur
after‘ July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,

B San Diego Um’ﬁed School Dist., supra, 33 Cal.4th 859, 878.

"6 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

" Kinlaw v. State of California (1991) 54 Cal. 3d 326 331-334; Govermnent Code sections
17551, 17552.

'8 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, cmng City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

1 Kern High School Dist,, supra, 30 Cal.4th 727, 735. Hayes v. Commission on Staie Mandates
(1992) 11 Cal. App. 4th 1564, 1581.
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which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.

Claimant alleges incurred costs ranging from $1500 to $36,800 to comply with the new test
claim filing requirements.”’

Reimbursement is not required, however, if any of the exceptions in Government Code section
17556 apply. : - ‘

In this case, the sole issue is whether Government Code section 17556, subdivision (f) (as
amended by Stats. 2005, ch. 72, Assem. Bill No. 138, eff. Jul.19, 2005) applies to the test claim
statutes and executive orders. Section 17556, subdivision (f) states:

The commission shall not find costs mandated by the state, as defined in
Section 17514, in any claim submitted by a local agency or school district, if,
after a hearing, the commission finds that: [9]...[q]

(f) The statute or executive order imposes duties that are necessary fo
implement, reasonably within the scope of; or expressly included in a ballot
measure approved by the voters in a statewide or local election. This subdivision
applies regardless of whether the statute or executive order was enacted or
adopted before or after the date on which the ballot measure was approved by the
voters. [Emphasis added.] - v

The Commission finds that this subdivision applies to the test claim statutes and executive orders
so that it does not impose ‘costs mandated by the state’ within the meaning of article XIII B,
section 6 and Government Code sections 17514 and 17556.

Article XIII B, section 6 is a Constitutional initiative enacted in 1979 by Proposition 4.
In interpreting the Constitution and Government Code section 17556, subdivision (f), it is
important to remember the following:

In interpreting a legislative enactment with respect to a provision of the California
Constitution, we bear in mind the following fundamental principles: ... [A]ll
intendments favor the exercise of the Legislature’s plenary authority: If there is
any doubt as to the Legislature’s power to act in any given case, the doubt should
be resolved in favor of the Legislature’s action. Such restrictions and limitations
[imposed by the Constitution] are to be construed strictly, and are not to be
extended to include matters not covered by the language used.?!

And one court called Government Code section 17556 a legislative interpretation of section 6.2

20 Test Claim 05-TC-05, page 10. This does not include additional costs to comply with the
claiming instructions, of which claimant states: “Due to the highly speculative nature of
compliance with the claiming instructions, no estimate can be made at this time.” (/d.)

2 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1810, citing Pacific
Legal Foundation v. Brown (1981) 29 Cal. 3d 168, 180.

*2 Redevelopment Agency of the City of San Marcos v. Commission on State Mandates, supra, 55
Cal. App. 4th 976, 984.
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Government Code section 17500 et seq. was enacted to implement article XIII B, section 6.
Government Code section 17500 expressly states that the legislative intent “in enacting this part
[is] to provide for the implementation of Section 6 of Article XIII B of the California
Constitution.” Thus the test claim statutes and executive orders, as part of that statutory scheme,
meet the standard of section 17556, subdivision (f), in that they are “necessary to implement [or]
reasonably within the scope of” article XIII B, section 6.

Since the Legislature has made this express declaration regarding Government Code section
17500 et seq., an analysis regarding whether these statutes and executive orders are “necessary to
implement” or “reasonably within the scope of” article XIII B, section 6, is unnecessary.

Moreover, if the test claim statutes and executive orders are a voter mandate (or reasonably
within its scope) they are not state mandates within the meaning of article XIII B, section 6.2

In comments on the draft staff analysis, claimant states that denial of the test claim would thwart
the intent of the voters and the Legislature, as well as interfere with local government contracts
for providing mandate reimbursement services, and violate the Due Process clause of the
Fourteenth Amendment of the U.S. Constltutlon In response, the Commission raises the
following three points.

First, the Commission is unaware of any evidence that either the Legislature or the voters
contemplated reimbursement for local agencies or school districts for the act of applying for
reimbursement for state-mandated programs.

Second, based on enactment of A.B. 138 (Stats. 2005, ch. 72, eff. Jul.19, 2005) in light of article
XIII B, section 6 and the Commission’s statutory scheme (Gov. Code § 17500 et seq.), the
Commission is looking to the legislative intent in recommending that this claim be denied.

Third, in response to claimant’s contracts and due process arguments, the Commission does not
have the authouty to declare a statute unenforceable or unconstitutional, or refuse to enforce a
statute.”* This means that the Commission is prohibited from refusing to enforce A.B. 138’s
amendment to Government Code section 17556, subdivision (f), based on claimant’s allegations.

Since the test claim statutes and executive orders do not impose costs mandated by the state,
there is no need to analyze whether they constitute a new program or higher level of service
within the meaning of article XIII B, section 6.

CONCLUSION

The Commission finds that the test claim statutes and executive orders-do not impose “costs
mandated by the state” on local agencies or school districts within the meaning of article XIII B,
section 6, and Government Code sections 17514 and 17556.

2 Cf. San Diego Unified School Dist., supra, 33 Cal. 4th 859, 880. “[A]rticle XIII B, section 6,
and the implementing statutes ... provide for reimbursement only of state-mandated costs, not
federally mandated costs.”

2* California Constitution, article III, section 3.5.
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