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ITEM 4

TEST CLAIM
PROPOSED STATEMENT OF DECISION

Pupil Expulsions 11 (96-358-03, 03A, 03B, 98-TC-22, 01-TC-18)

Education Code Sections 48900, 48900.2, 48900.3, 48900.4, 48915, 48915.1, 48915.2, 48915.7,
48916, 48916.2,' 48917 (& former 48907.5), 48918

Statutes 1975, Chapter 1253, Statutes 1977, Chapter 965, Statutes 1978, Chapter 668, Statutes
1979, Chapter 1014, Statutes 1982, Chapter 318, Statutes 1983, Chapter 498, Statutes 1984,
Chapter 23, Statutes 1984, Chapter 536, Statutes 1984, Chapter 622, Statutes 1985, Chapter 318,
Statutes 1986, Chapter 1136, Statutes 1987, Chapter 383, Statutes 1987, Chapter 942, Statutes
1989, Chapter 1306, Statutes 1990, Chapter 1231, Statutes 1990, Chapter 1234,% Statutes 1992,
Chapter 152, Statutes 1992, Chapter 909, Statutes 1993, Chapter 1255, Statutes 1993, Chapter
1256, Statutes 1993, Chapter 1257, Statutes 1994, Chapter 146, Statutes 1994, Chapter 1017,
Statutes 1994, Chapter 1198, Statutes 1995, Chapter 95, Statutes 1995, Chapter 972, and
Statutes 1996, Chapter 15
Filed on December 23, 1996

First Amendment to add Education Code Sections 48916.1 & 48918.5, and to delete 48916.2 and
48915.7, and to add Statutes 1995, Chapter 974, Statutes 1996, Chapter 915,
Statutes 1996, Chapter 937, and Statutes 1996, Chapter 1052
Filed on June 6, 1996

Second Amendment to add Education Code Section 48900.7, and to add Statutes 1997,
Chapter 405, and Statutes 1997, Chapter 637
Filed on March 2, 1998

Third Amendment to add Education Code Sections 48918 (as amended), 48919, 48919.5, and to
add Statutes 1997, Chapter 417 and Statutes 1998, Chapter 489
Filed on June 28, 1999

! In the June 1997 amendment to the Pupil Expulsions I1 test claim, claimant withdrew Education
Code sections 48915.7 (repealed by Stats. 1995, ch. 974) and 48916.2 (added by Stats. 1995, ch.
15, repealed by its own terms). Based on claimant’s withdrawal, the Commission does not have

jurisdiction over those statutes.

2 In a January 1997 letter regarding Pupil Expulsions 11, claimant pled Statutes 1990, chapter
1234. The subject matter of this statute, however, was withdrawn by claimant in its letter of
August 5, 1997, by stating: “there was no intent or interest in alleging reimbursement within the
scope of these claims for special education pupils.” Therefore, the Commission does not have
jurisdiction over section 48917 as amended by Statutes 1990, chapter 1234.
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Fourth Amendment to add Education Code Sections 48900, 48900.3, 48915, 48916.1, 48918,
489109, 48923, as added or amended by Statutes 1998, Chapter 489, Statutes 1999, Chapter 332,
Statutes 1999, Chapter 646, Statutes 2000, Chapter 147, Statutes 2001, Chapter 116, and
Statutes 2001, Chapter 484
Filed on June 3, 2002

Pupil Suspensions 11 (96-358-04, 04A, 04B, 98-TC-23, 01-TC-17)
Education Code Sections 48900, 48900.2, 48900.3, 48900.4, 48900.5, 48911

Statutes 1977, Chapter 965, Statutes 1978, Chapter 668, Statutes 1980, Chapter 73, Statutes
1982, Chapter 318, Statutes 1983, Chapter 498, Statutes 1983, Chapter 1302, Statutes 1984,
Chapter 536, Statutes 1985, Chapter 318, Statutes 1985, Chapter 856, Statutes 1985, Chapter
907, Statutes 1986, Chapter 1136, Statutes 1987, Chapter 134, Statutes 1987, Chapter 383,
Statutes 1989, Chapter 1306, Statutes 1990, Chapter 1234, Statutes 1992, Chapter 909, Statutes
1992, Chapter 1360, Statutes 1994, Chapter 146, Statutes 1994, Chapter 1017,
Statutes 1994, Chapter 1198 and Statutes 1995, Chapter 972
Filed on December 23, 1996

First Amendment to add Statutes 1996, Chapter 915 amending Education Code Section 48900
Filed on June 6, 1997

Second Amendment to add Statutes 1997, Chapters 405 and 637, adding or amending Education
Code Sections 48900.7 and 48900
Filed on March 2, 1998

Third Amendment to add Statutes 1997, Chapter 637 adding Education Code Section 48900.8
Filed on June 28, 1999

Fourth Amendment to add Statutes 1999, Chapter 646 and Statutes 2001, Chapter 484, amending
Education Code Sections 48900 and 48900.3
Filed on June 2, 2002

Educational Services Plan for Expelled Pupils (97-TC-09)
Education Code Sections 48915, 48916, 48916.1, 48926

Statutes 1995, Chapter 972, Statutes 1995, Chapter 974, Statutes 1996, Chapter 937, and
Statutes 1996, Chapter 1052
Filed on December 29, 1997

First Amendment filed on December 3, 2001 to substitute Claimant
San Juan Unified School District, Claimant

% In a January 1997 letter, claimant clarified the pleading on Statutes 1985, chapter 907, Statutes
1990, chapter 1234, and Statutes 1992, chapter 1360. But the subject matter of these statutes was
withdrawn by claimant via its letter of August 5, 1997. Therefore, the Commission does not

have jurisdiction over Statutes 1985, chapter 907, Statutes 1990, chapter 1234, and Statutes
1992, chapter 1360.
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EXECUTIVE SUMMARY

The sole issue before the Commission is whether the Proposed Statement of Decision accurately
reflects any decision made by the Commission at the August 1, 2008 hearing on the above
named test claim.*

Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision that accurately
reflects the staff recommendation to partially approve the test claim. Minor changes, including
those to reflect the hearing testimony and the vote count will be included when issuing the final
Statement of Decision.

However, if the Commission’s vote on Item 3 modifies the staff analysis, staff recommends that
the motion on adopting the Proposed Statement of Decision reflect those changes, which would
be made before issuing the final Statement of Decision. In the alternative, if the changes are
significant, it is recommended that adoption of a Proposed Statement of Decision be continued to
the September 2008 Commission hearing.

* California Code of Regulations, title 2, section 1188.1, subdivision (a).
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Education Code Sections 48900, 48900.2,
48900.3, 48900.4, 48915, 48915.1, 48915.2,
48915.7, 48916, 48916.2, 48917 (& former
48907.5), 48918

Statutes 1975, Chapter 1253, Statutes 1977,
Chapter 965, Statutes 1978, Chapter 668,
Statutes 1979, Chapter 1014, Statutes 1982,
Chapter 318, Statutes 1983, Chapter 498,
Statutes 1984, Chapter 23, Statutes 1984,
Chapter 536, Statutes 1984, Chapter 622,
Statutes 1985, Chapter 318, Statutes 1986,
Chapter 1136, Statutes 1987, Chapter 383,
Statutes 1987, Chapter 942, Statutes 1989,
Chapter 1306, Statutes 1990, Chapter 1231,
Statutes 1990, Chapter 1234, Statutes 1992,
Chapter 152, Statutes 1992, Chapter 909,
Statutes 1993, Chapter 1255, Statutes 1993,
Chapter 1256, Statutes 1993, Chapter 1257,
Statutes 1994, Chapter 146, Statutes 1994,
Chapter 1017, Statutes 1994, Chapter 1198,
Statutes 1995, Chapter 95, Statutes 1995,

Chapter 972, Statutes 1996, Chapter 15, filed

on December 23, 1996; and

First Amendment to add Education Code
Sections 48916.1 & 48918.5, and to delete

48916.2 & 48915.7, and to add Statutes 1995,

Chapter 974, Statutes 1996, Chapter 915,
Statutes 1996, Chapter 937, Statutes 1996,
Chapter 1052, filed on June 6, 1997

Second Amendment to add Education Code
Section 48900.7, and to add Statutes 1997,

Chapter 405, and Statutes 1997, Chapter 637,

filed on March 2, 1998
Third Amendment to add Education Code

sections 48918 (as amended), 48919, 48919.5,
and to add Statutes 1997, Chapter 417, Statutes
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Educational Services Plan for
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1998, Chapter 489, filed on June 28, 1999

Fourth Amendment to add Education Code
Sections 48900, 48900.3, 48915, 48916.1,
48918, 48919, 48923, Statutes 1998, Chapter
489, Statutes 1999, Chapter 332, Statutes 1999,
Chapter 646, Statutes 2000, Chapter 147,
Statutes 2001, Chapter 484, filed on June 3,
2002

By the San Juan Unified School District,
Claimant

TEST CLAIM:

Education Code Sections 48900, 48900.2,
48900.3, 48900.4, 48900.5, 48911Statutes
1977, Chapter 965, Statutes 1978, Chapter 668,
Statutes 1980, Chapter 73, Statutes 1982,
Chapter 318, Statutes 1983, Chapter 498,
Statutes 1983, Chapter 1302, Statutes 1984,
Chapter 536, Statutes 1985, Chapter 318,
Statutes 1985, Chapter 856, Statutes 1985,
Chapter 907, Statutes 1986, Chapter 1136,
Statutes 1987, Chapter 134, Statutes 1987,
Chapter 383, Statutes 1989, Chapter 1306,
Statutes 1990, Chapter 1234, Statutes 1992,
Chapter 909, Statutes 1992, Chapter 1360,
Statutes 1994, Chapter 146, Statutes 1994,
Chapter 1017, Statutes 1994, Chapter 1198,
Statutes 1995, Chapter 972, filed on December
23, 1996; and

First Amendment to add Statutes 1996,
Chapter 915 amending Education Code Section
48900,

filed on June 6, 1997

Second Amendment to add Statutes 1997,
Chapters 405 and 637, adding or amending
Education Code Sections 48900.7 and 48900,
filed on March 2, 1998

Third Amendment to add Statutes 1997,
Chapter 637 adding Education Code Section
48900.8,

filed on June 28, 1999

Fourth Amendment to add Statutes 1999,
Chapter 646 and Statutes 2001, Chapter 484,
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amending Education Code Sections 48900 and
48900.3,
filed on June 2, 2002

by the San Juan Unified School District,
Claimant

TEST CLAIM:

Education Code Sections 48915, 48916,
48916.1, 48926

Statutes 1995, Chapter 972, Statutes 1995,
Chapter 974, Statutes 1996, Chapter 937,
Statutes 1996, Chapter 1052, filed on
December 29, 1997

By the Kern County Superintendent of
Schools, Claimant

First Amendment filed on December 3, 2001 to
substitute Kern County Superintendent of
Schools with the San Juan Unified School
District

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on August 1, 2008. [Witness list will be included in the final
Statement of Decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article X111 B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law.

The Commission [adopted/modified] the staff analysis to [approve/deny] the test claim at the
hearing by a vote of [vote count will be included in the final Statement of Decision].

Summary of Findings

For the reasons discussed in the analysis, the Commission finds that the test claim statutes
impose a reimbursable state-mandated program within the meaning of article XIII B, section 6,
of the California Constitution and Government Code section 17514, for all of the following
activities:

= Effective January 1, 1996 (the § 48911 suspension ([))roceduresg’ are part of these activities, as
well as the § 48918 expulsion hearing procedures):

> As discussed below, the suspension procedures are: Precede the suspension with an informal

conference conducted by the principal or the principal’s designee or the superintendent of

schools between the pupil (defined to include “a pupil’s parent or guardian or legal counsel”
6
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o For the principal or superintendent to immediately suspend, pursuant to section
48911, and recommend expulsion, and for the governing board to order expulsion for
a pupil who brandishes a knife at another person (8 48915, subd. (c)(2), Stats. 1995
ch. 972).

o For the principal or superintendent to immediately suspend, pursuant to section
48911, and the governing board to issue an expulsion order for a pupil who sells a
controlled substance, as defined (8§ 48915, subd. (¢)(3), Stats. 1995 ch. 972).

o For a principal or superintendent to immediately suspend a pupil pursuant to section
48911, and to recommend the pupil’s expulsion, and for the governing board to order
a pupil’s expulsion for selling or furnishing a firearm unless the pupil had obtained
prior written permission to possess the firearm from a certificated school employee,
which is concurred in by the principal or the designee of the principal (§ 48915,
subds. (c)(1) & (d), Stats. 1995, ch. 972).

o For the principal or superintendent to immediately suspend, pursuant to section
48911, and recommend the pupil’s expulsion, and for the governing board to order
the pupil’s expulsion for the first offense of a sale of not more than one avoirdupois
ounce of marijuana, other than concentrated cannabis (8§ 48915, subd. (c)(3), Stats.
1995 ch. 972).

= Also effective January 1, 1996:

o For the principal or superintendent of schools to recommend expelling a pupil for
possession of a controlled substance, as defined (except for the first offense of
possession of not more than one avoirdupois ounce of marijuana, other than
concentrated cannabis) (8 48915, subd. (a)(3), Stats. 1995, ch. 972). The section
48918 expulsion hearing procedures are part of this activity.

o For a pupil expelled for any of the most serious offenses (in 8 48915, subd. (c)), to
refer the pupil to a program of study that meets the following criteria: (1) is
appropriately prepared to accommodate pupils who exhibit discipline problems;

(2) is not provided at a comprehensive middle, junior, or senior high school, or at any

8§ 48925, subd. (e)) and, whenever practicable, the teacher, supervisor, or school employee who
referred the pupil to the principal, the principal’s designee, or the superintendent of schools.
Inform the pupil of the reason for the disciplinary action and the evidence against him or her and
give the pupil the opportunity to present his or her version and evidence in his or her defense.

(8 48911, subd. (b).)

At the time of the suspension, a school employee shall make a reasonable effort to contact the
pupil’s parent or guardian in person or by telephone. Whenever the pupil is suspended from
school, the parent or guardian shall be notified in writing of the suspension. (8 48911, subd. (d).)

A school employee shall report the suspension of the pupil including the cause therefore, to the
governing board of the school district or to the school district superintendent in accordance with
the regulations of the governing board. (8§ 48911, subd. (e).)

® All statutory references are to the Education Code unless otherwise indicated.
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elementary school; (3) is not housed at the schoolsite attended by the pupil at the time
of suspension (8§ 48915, subd. (d), Stats. 1995, ch. 972).

o For a pupil expelled for any of the most serious offenses (in 8 48915, subd. (c)), to
provide a notice of the education alternative placement to the pupil’s parent or
guardian at the time of expulsion order. (8§ 48918, subd. (j), Stats. 1995, ch. 974).

o For the school district to amend its expulsion rules and regulations to provide for
issuing subpoenas, as specified in subdivision (i) of section 48918.” This is a one-
time activity (8 48918, subd. (i), Stats. 1995, ch. 974, 88 7.5 & 10).

= Effective July 1, 1996:

o0 To ensure that an educational program is provided to the pupil expelled for any of the
most serious offenses in subdivision (c) of section 48915. The program must
conform to the specifications in section 48916.1. (8 48916.1, Stats. 1995, ch. 974.)

" Section 48918, subdivision (i), states: (1) Before the hearing has commenced, the governing
board may issue subpoenas at the request of either the superintendent of schools or the
superintendent's designee or the pupil, for the personal appearance of percipient witnesses at the
hearing. After the hearing has commenced, the governing board or the hearing officer or
administrative panel may, upon request of either the county superintendent of schools or the
superintendent's designee or the pupil, issue subpoenas. All subpoenas shall be issued in
accordance with Sections 1985, 1985.1, and 1985.2 of the Code of Civil Procedure.

Enforcement of subpoenas shall be done in accordance with 11455.20 (originally § 11525) of the
Government Code.

(2) Any objection raised by the superintendent of schools or the superintendent's designee or the
pupil to the issuance of subpoenas may be considered by the governing board in closed session,
or in open session, if so requested by the pupil before the meeting. Any decision by the
governing board in response to an objection to the issuance of subpoenas shall be final and
binding.

(3) If the governing board, hearing officer, or administrative panel determines, in accordance
with subdivision (f), that a percipient witness would be subject to an unreasonable risk of harm
by testifying at the hearing, a subpoena shall not be issued to compel the personal attendance of
that witness at the hearing. However, that witness may be compelled to testify by means of a
sworn declaration as provided for in subdivision (f).

(4) Service of process shall be extended to all parts of the state and shall be served in accordance
with Section 1987 of the Code of Civil Procedure. All witnesses appearing pursuant to
subpoena, other than the parties or officers or employees of the state or any political subdivision
thereof, shall receive fees, and all witnesses appearing pursuant to subpoena, except the parties,
shall receive mileage in the same amount and under the same circumstances as prescribed for
witnesses in civil actions in a superior court. Fees and mileage shall be paid by the party at
whose request the witness is subpoenaed.

8

Pupil Expulsions 11, Pupil Suspensions 11, & Educational Services Plan for Expelled Pupils
Proposed Statement of Decision



0 To recommend a rehabilitation plan to a pupil at the time of the expulsion order
(8 48916, subd. (b), Stats. 1995, ch. 974) when a pupil is expelled for any of the most
offenses listed in subdivision (c) of section 48915.

o For the one-time activity of adopting rules and regulations to establish the process for
the required review of all expelled pupils for readmission. (§ 48916, subd. (c), Stats.
1995, chs. 972 & 974.)

0 To do the following when the governing board orders the pupil expelled for any of
the most serious mandatory expulsion offenses (in § 48915, subd. (c)) (§ 48916,
Stats. 1995, chs. 972 & 974):

o0 Review the pupil for readmission (§ 48916, subd. (a)).

0 Order the expelled pupil’s readmission or make a finding to deny readmission if
“the pupil has not met the conditions of the rehabilitation plan or continues to
pose a danger to campus safety or to other pupils or employees of the school
district.” (§ 48916, subd. (c).)

o If readmission is denied, the governing board to make the determination to either
continue the placement of the expelled pupil in the alternative education program,
or to place the pupil in another program that may include, but need not be limited
to, serving expelled pupils, including placement in a county community school
(8 48916, subd. (d)).

o If readmission is denied, the governing board shall provide written notice to the
expelled pupil and the pupil’s parent or guardian describing the reasons for
denying readmission to the regular school program. The written notice shall
include the determination of the education program for the expelled pupil.

(§ 48916, subd. (e)).

o If the county superintendent of schools develops a plan for providing education
services to all expelled pupils in the county, for school district governing boards to
adopt the plan, effective July 1, 1996 (Stats. 1995, ch. 974).

o Before allowing the expelled pupil to enroll in a school district that did not expel the
pupil, for the receiving district’s governing board to determine, pursuant to a hearing
under Section 48918, whether an individual expelled from another school district for
the offenses listed below poses a danger to either the pupils or employees of the
school district (8 48915.2, subd. (b), Stats. 1995, ch. 974). This activity only is only
reimbursable for determinations of applicants who have been expelled by a district
that has not entered into a voluntary interdistrict transfer agreement with the receiving
district.

= Unlawful possession of any controlled substance [as specified] ... including
the first offense for the possession of not more than one avoirdupois ounce of
marijuana, other than concentrated cannabis. (§ 48915, subd. (a)(3).)

= Possessing, selling, or otherwise furnishing a firearm ... [without permission
as specified]. This subdivision applies to an act of possessing a firearm only
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if the possession is verified by an employee of a school district. (§ 48915,
subd. (c)(1).)

= Brandishing a knife at another person. (8 48915, subd. (c)(2).)
= Committing or attempting to commit a sexual assault, as defined, or

committing a sexual battery, as defined. (8 48900, subd. (n) & 48915, subds.

(©)(4) & (d), Stats. 1996, chs. 915 and 1052.)
= Possession of an explosive. (8§ 48915, subd. (c)(5), Stats. 2001, ch. 116.)

From July 1, 1996 until September 25, 1996, for school districts to maintain outcome data for
pupils expelled for the most serious offenses in subdivision (c) of section 48915, as follows
(8 48916.1, Stats. 1995, ch. 974):

o0 Maintain outcome data on those pupils who are expelled and who are enrolled

in education programs operated by the school district, the county
superintendent of schools, or as otherwise authorized pursuant to section
48916.1 (Stats. 1995, ch. 974). Outcome data shall include, but not be limited
to, attendance, graduation and dropout rates of expelled pupils enrolled in
alternative placement programs. Outcome data shall also include attendance,
graduation and dropout rates, and comparable levels of academic progress, of
pupils participating in independent study offered by the school district.

Maintain data as further specified by the Superintendent of Public Instruction,
on the number of pupils placed in community day school or participating in
independent study whose immediate preceding placement was county
community school, continuation school, or comprehensive school, or who was
not enrolled in any school.

Maintain data on the number of pupils placed in community day school whose
subsequent placement is county community school, continuation school, or
comprehensive school, or who are not enrolled in any school.

Effective September 26, 1996, for the school district to maintain data on the following and
report it to CDE for pupils expelled for the most serious offenses in section 48915,
subdivision (c): (1) Whether the expulsion order was suspended. (2) The type of referral
made after the expulsion. (3) The disposition of the pupil after the end of the period of
expulsion. (8§ 48916.1, subd. (e), Stats. 1996, ch. 937.)

Effective September 26, 1996 until January 7, 2002, for school districts to maintain data on
the following and report it to CDE for pupils expelled for the most serious offenses in section
48915, subdivision (c):

0 (A) The number of pupils recommended for expulsion. (B) The grounds for each

recommended expulsion. (C) Whether the pupil was subsequently expelled. (D)

Whether the expulsion order was suspended. (E) The type of referral made after the
expulsion. (F) The disposition of the pupil after the end of the period of expulsion.

(8 48916.1, subd. (e), Stats. 1996, ch. 937.)

Effective January 1, 1997:
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o For the principal or superintendent to suspend, pursuant to section 48911, and
recommend expulsion, and for the governing board to order expulsion, for pupils who
commit or attempt to commit a sexual assault or sexual battery, as defined® (§ 48915,
subds. (c)(4) & (d), Stats. 1996, chs. 915 & 1052). The section 48911 suspension
procedures listed on pages 28-29 are part of this activity, as well as the expulsion
hearing procedures in section 48918.

o For the principal or superintendent of schools to recommend expelling a pupil for
assault or battery on any school employee. (848915, subd. (a)(5), Stats. 1996, chs.
915 & 1052.) The expulsion hearing procedures in section 48918 are part of this
activity.

o For the one-time activity of amending the school district’s rules and regulations to
include the following procedures that apply when there is a recommendation to expel
a pupil based on an allegation of sexual assault or attempted sexual assault, or sexual
battery, as defined in subdivision (n) of section 48900:

= A complaining witness shall be given five days’ notice prior to being called to
testify. (8 48918, subd. (b), Stats. 1996, ch. 916.)

= A complaining witness shall be entitled to have up to two adult support
persons, including but not limited to, a parent, guardian, or legal counsel,
present during his or her testimony (Ibid.).

= |f the complaining witness has one or more support persons, and one or more
of the support persons is also a witness, to follow the provisions of Section
868.5 of the Penal Code” at the hearing (§ 48918, subd. (b), Stats. 1996, ch.
915).

8 A sexual assault is defined in Section 261, 266¢, 286, 288, 288a, or 289 of the Penal Code and
a sexual battery as defined in Section 243.4 of the Penal Code (§ 48900, subd. (n)).

% Penal Code section 868.5 entitles a prosecuting witness in certain crimes to have up to two
support persons during the witness’ testimony, one of which may accompany the witness to the
stand. Section 868.5 also states:

(b) If the person or persons so chosen are also prosecuting witnesses, the
prosecution shall present evidence that the person's attendance is both desired by
the prosecuting witness for support and will be helpful to the prosecuting witness.
Upon that showing, the court shall grant the request unless information presented
by the defendant or noticed by the court establishes that the support person's
attendance during the testimony of the prosecuting witness would pose a
substantial risk of influencing or affecting the content of that testimony. In the
case of a juvenile court proceeding, the judge shall inform the support person or
persons that juvenile court proceedings are confidential and may not be discussed
with anyone not in attendance at the proceedings. In all cases, the judge shall
admonish the support person or persons to not prompt, sway, or influence the
witness in any way. Nothing in this section shall preclude a court from exercising
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Prior to a complaining witness testifying, support persons shall be admonished
that the hearing is confidential (Ibid.).

Nothing shall preclude the person presiding over an expulsion hearing from
removing a support person whom the presiding person finds is disrupting the
hearing. If one or both of the support persons is also a witness, the provisions
of Section 868.5 of the Penal Code shall be followed for the hearing (Ibid.).

If the hearing is to be conducted at a public meeting, ... a complaining
witness shall have the right to have his or her testimony heard in a
session closed to the public when testifying at a public meeting would
threaten serious psychological harm to the complaining witness and
there are no alternative procedures to avoid the threatened harm,
including, but not limited to, videotaped deposition or
contemporaneous examination in another place communicated to the
hearing room by means of closed-circuit television. (8 48918, subd.
(c), Stats. 1996, ch. 915.)

Evidence of specific instances of a complaining witness’ prior sexual
conduct is presumed inadmissible and shall not be heard absent a
determination by the person conducting the hearing that extraordinary
circumstances exist requiring the evidence to be heard. Before the
person conducting the hearing makes the determination on whether
extraordinary circumstances exist requiring that specific instances of a
complaining witness’ prior sexual conduct be heard, the complaining
witness shall be provided notice and an opportunity to present
opposition to the introduction of the evidence. (8§ 48918, subd. (h),
Stats. 1996, ch. 915.)

In the hearing on the admissibility of the evidence, the complaining
witness shall be entitled to be represented by a parent, guardian, legal
counsel, or other support person. Reputation or opinion evidence
regarding the sexual behavior of the complaining witness is not
admissible for any purpose. (8 48918, subd. (h), Stats. 1996, ch. 915.)

its discretion to remove a person from the courtroom whom it believes is
prompting, swaying, or influencing the witness.

(c) The testimony of the person or persons so chosen who are also prosecuting
witnesses shall be presented before the testimony of the prosecuting witness. The
prosecuting witness shall be excluded from the courtroom during that testimony.
Whenever the evidence given by that person or those persons would be subject to
exclusion because it has been given before the corpus delicti has been established,
the evidence shall be admitted subject to the court's or the defendant’s motion to
strike that evidence from the record if the corpus delicti is not later established by
the testimony of the prosecuting witness.
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For the governing board to give the complaining witness five days notice
before testifying, and admonishing the witness’ support person(s) that the
hearing is confidential. (§ 48918, subd. (b), Stats. 1996, ch. 915).

For the governing board to allow the complaining witness to have closed
session testimony when testifying at a public meeting would threaten serious
psychological harm to the complaining witness and there are no alternative
procedures to avoid the threatened harm, including, but not limited to,
videotaped deposition or contemporaneous examination in another place
communicated to the hearing room by means of closed-circuit television.

(8 48918, subd. (c), Stats. 1996, ch. 915.)

At the time that the expulsion hearing is recommended, the
complaining witness is provided with a copy of the applicable
disciplinary rules and advised of his or her right to: (1) receive five
days’ notice of the complaining witness’s scheduled testimony at the
hearing, (2) have up to two adult support persons of his or her
choosing, present in the hearing at the time he or she testifies; (3) to
have the hearing closed during the time they testify pursuant to
subdivision (c) of section 48918. (§ 48918.5, subd. (a).)

The expulsion hearing may be postponed for one schoolday in order to
accommaodate the special physical, mental, or emotional needs of a
pupil who is the complaining witness. (8 48918.5, subd. (b).)

For the district to provide a nonthreatening environment for a
complaining witness in order to better enable them to speak freely and
accurately of the experiences that are the subject of the expulsion
hearing, and to prevent discouragement of complaints. Each school
district provides a room separate from the hearing room for the use of
the complaining witness prior to and during breaks in testimony. In
the discretion of the person conducting the hearing, the complaining
witness is allowed reasonable periods of relief from examination and
cross-examination during which he or she may leave the hearing room.
The person conducting the hearing may arrange the seating within the
hearing room of those present in order to facilitate a less intimidating
environment for the complaining witness. The person conducting the
hearing may limit the time for taking the testimony of a complaining
witness to the hours he or she is normally in school, if there is no good
cause to take the testimony during other hours. The person conducting
the hearing may permit one of the complaining witness’s support
persons to accompany him or her to the witness stand. (§ 48918.5,
subd. (c).)

For the person conducting the expulsion hearing to immediately advise the
complaining witnesses and accused pupils to refrain from personal or
telephonic contact with each other during the pendency of any expulsion
process. (8§ 48918.5, subd. (d), Stats. 1996, ch. 915.)
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= For school districts to do the following when a pupil is recommended for an expulsion
involving allegations of sexual assault or attempted sexual assault, as defined, or sexual
battery, as defined in section 48900, subdivision (n):

= At the time the expulsion hearing is recommended, provide the complaining
witness with a copy of the applicable disciplinary rules and to advise the
witness of his or her right to: (1) receive five days’ notice of the complaining
witness’s scheduled testimony at the hearing, (2) have up to two adult support
persons of his or her choosing present in the hearing at the time he or she
testifies; and (3) “have the hearing closed during the time they [sic] testify
pursuant to subdivision (c) of section 48918.” (§ 48918.5, subd. (a), Stats.
1996, ch. 915.)

= |f the complaining witness has one or more support persons, and one or more
of the support persons is also a witness, to follow the provisions of Section
868.5 of the Penal Code at the hearing. (§ 48918, subd. (b), Stats. 1996, ch.
915.) The section 868.5 procedures include: (1) Only one support person may
accompany the witness to the witness stand, although the other may remain in
the room during the witness' testimony. (2) For the prosecution to present
evidence that the support person’s attendance is both desired by the
prosecuting witness for support and will be helpful to the prosecuting witness;
(3) For the governing board, on the prosecution’s showing in (2), to grant the
request for the support person unless information presented by the defendant
or noticed by the district establishes that the support person’s attendance
during the testimony of the prosecuting witness would pose a substantial risk
of influencing or affecting the content of that testimony. (4) The governing
board shall inform the support person or persons that the proceedings are
confidential and may not be discussed with anyone not in attendance at the
proceedings. (5) For the governing board to admonish the support person or
persons to not prompt, sway, or influence the witness in any way. (6) For the
testimony of their support person or persons who are also prosecuting
witnesses to be presented before the testimony of the prosecuting witnesses.
(7) For the prosecuting witnesses to be excluded from the courtroom during
that testimony. (8) When the evidence given by the support person would be
subject to exclusion because it has been given before the corpus delicti'® has
been established, for the evidence to be admitted subject to the governing
board or defendant’s motion to strike that evidence from the record if the
corpus delicti is not later established by the testimony of the prosecuting
witness.

= Provide a nonthreatening environment for a complaining witness in order to
better enable him or her to speak freely and accurately of the experiences that
are the subject of the expulsion hearing, and to prevent discouragement of
complaints. Each school district shall provide a room separate from the

19 The corpus delicti is the basic element or fact of a crime.
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hearing room for the use of the complaining witness prior to and during
breaks in testimony.” (§ 48918.5, subd. (c), Stats. 1996, ch. 915.)

= |Immediately advise the complaining witnesses and accused pupils to refrain
from personal or telephonic contact with each other during the pendency of

any expulsion process. (§ 48918.5, subd. (d), Stats. 1996, ch. 915.)

Effective January 1, 1998, for school districts to identify by offense, in all appropriate
official records of a pupil, each suspension (but not expulsion) of that pupil for any of the
most serious mandatory offenses (in § 48915, subd. (c)) (8 48900.8, Stats. 1997, ch. 637).

Effective January 1, 1999, for the school district to amend its expulsion rules and regulations
as follows (8 48918, subd. (a), Stats. 1998, ch. 498). This is a one-time activity.

(0}

If compliance by the governing board with the time requirements for the conducting
of an expulsion hearing under subdivision (a) of section 48918 is impracticable due to
a summer recess of governing board meetings of more than two weeks, the days
during the recess period shall not be counted as schooldays in meeting the time
requirements. The days not counted as schooldays in meeting the time requirements
for an expulsion hearing because of a summer recess of governing board meetings
shall not exceed 20 schooldays, as defined in subdivision (c) of Section 48915, and
unless the pupil requests in writing that the expulsion hearing be postponed, the
hearing shall be held no later than 20 calendar days prior to the first day of school for
the school year.

Effective January 1, 2000:
o For aschool district to perform the following one-time activities: (1) updating the

school district rules and regulations regarding notification to the pupil regarding the
opportunity to be represented by legal counsel or a nonattorney adviser, and

(2) revising the pupil notification to include the right to be represented by legal
counsel or a nonattorney advisor (8 48918, subd. (b)(5), Stats. 1999, ch. 332). These
activitie are reimbursable when the pupil commits any of the offenses specified in
subdivision (c) or subdivision (a) of section 48915.

For a county board of education to remand an expulsion matter to a school district for
adoption of the required findings if the school district’s decision is not supported by
the findings required by section 48915, but evidence supporting the required findings
exists in the record of the proceedings (8§ 48923, subdivision (b), Stats. 2000, ch.
147). This activity is reimbursable for any expulsion.

For a school district, when adopting the required findings on remand from the county
board of education, to: (1) take final action on the expulsion in a public session (not
hold another hearing) and; (2) provide notice to the pupil or the pupil’s parent or
guardian of the following: the expulsion decision, the right to appeal to the county
board, the education alternative placement to be provided during the expulsion, and
the obligation of the parent or guardian to inform a new school district in which the
pupil may enroll of the pupil’s expulsion (§ 48918, subd. (j)); and (3) maintain a
record of each expulsion and the cause therefor (§ 48918, subd. (k)). (8 48923,
subdivision (b), Stats. 2000, ch. 147.) This activity is only reimbursable when the
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district governing board orders the pupil expelled for any of the most serious
mandatory expulsion offenses (listed in § 48915, subd. (c)).

= Effective January 1, 2002, for a principal or superintendent to immediately suspend, pursuant
to section 48911, a pupil who possess an explosive at school or at a school activity off school
grounds (§ 48915, subds. (c) & (d), Stats. 2001, ch. 116). The section 48911 suspension
procedures listed on pages 28-29, as well as the section 48918 expulsion hearing procedures,
are part of this activity.

The Commission also finds that the remaining test claim statutes over which the Commission has
jurisdiction do not constitute reimbursable state-mandates within the meaning of article Xl B,
section 6.
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BACKGROUND
The Test Claim Statutes

The test claim statutes add or amend Education Code sections that govern the grounds and
procedures for handling pupil expulsions** suspensions,*? rehabilitations, readmissions, and
expulsion appeals, as well as county office of education plans for educational services to
expelled pupils.

Section 48915 classifies pupil expulsions into three categories of offenses: (1) the most serious
acts in subdivision (c) for which the principal or superintendent must immediately suspend
pursuant to section 48911, and recommend the pupil for expulsion, and for which the governing
board must order expulsion:* (2) those acts in subdivision (a) for which a pupil must be
recommended for expulsion unless the principal or superintendent finds that expulsion is
inappropriate due to the circumstances;™* and (3) the less serious acts in subdivisions (b) and (e)
for which a pupil may be expelled if either (i) other means of correction are not feasible or have
repeatedly failed to bring about the proper conduct, or (ii) due to the nature of the act, the
presence of the pupil causes a continuing danger to the physical safety of the pupil or others.™
Section 48915, subdivision (d), requires expelled pupils to be referred to programs of study that
meet specified conditions.

Whenever the principal or superintendent recommends a pupil for expulsion, the pupil is entitled
to a hearing pursuant to the procedures in section 48918.%

1 An expulsion means “removal of a pupil from (1) the immediate supervision and control, or
(2) the general supervision, of school personnel, as those terms are used in Section 46300.”

(§ 48925, subd. (b).) As discussed below, however, a school district must refer a pupil to an
educational program, and ensure an educational program is provided to an expelled pupil.

(88 48916.1, 48915, subds. (d) & (f).)

12 A suspension means “removal of a pupil from ongoing instruction for adjustment purposes.”
The statutory definition also includes what suspension “does not mean.” (§ 48925, subd. (d).)

13 subdivision (d) of section 48915 requires expulsion for the subdivision (c) offenses, which
are: possessing a firearm without permission, brandishing a knife at another person, unlawfully
selling a controlled substance, committing or attempted commission of a sexual assault or sexual
battery, or possession of an explosive (§ 48915, subd. (c)).

% Those offenses are: causing serious physical injury to another person, except in self defense,
possessing a knife, explosive, or other dangerous object of no reasonable use to the pupil,
possession of a controlled substance (except first offense of possession for one ounce or less of
marijuana), robbery or extortion, or assault or battery or threat thereof on a school employee

(§ 48915, subd. (a)).

15 Other offenses are listed, all referring to those in section 48900 et seq. for which suspension or
expulsion may be imposed.

16 san Diego Unified School Dist, supra, 33 Cal.4th 859, 870. The principal or superintendent is
required to recommend expulsion for the offenses in subdivisions (c) and (a) of section 48915.

17

Pupil Expulsions 11, Pupil Suspensions 11, & Educational Services Plan for Expelled Pupils
Proposed Statement of Decision



Section 48900 details 18 separate grounds for pupil suspension or expulsions (a number that has
varied with the test claim filing and its amendments). This section prohibits a pupil suspension
or expulsion, “unless the superintendent or the principal of the school ... determines that the
pupil has committed an act as defined ....” Subsequent sections add more grounds for
suspensions or expulsions: 48900.2 (sexual harassment), 48900.3 (hate violence), 48900.4
(harassment, threats, or intimidation) and 48900.7 (terroristic threats).

The test claim also alleges section 48900.5, which states that “suspension shall be imposed only
when other means of correction fail to bring about the proper conduct.” This section also
authorizes suspension for a first offense based on any of the grounds listed in section 48900 if
the principal or superintendent of schools makes a determination as specified.

Section 48911 details the procedure for effecting a suspension, and section 48900.8 requires
identification in official pupil records of each suspension or expulsion of that pupil for specified
offenses.

Sections 48915.1, 48915.2, 48916, 48916.1, and 48916.5 were also pled. Section 48915.1
specifies the hearing procedure and criteria for an expelled pupil to enroll in another school
district, except for pupils expelled for offenses in section 48915, subdivisions (a) or (c). Section
48915.2 prohibits a pupil expelled for offenses in section 48915, subdivisions (a) or (c), from
enrolling in any other school or school district during the expulsion except for specified
programs under specified conditions.

Section 48916 covers readmission procedures after expulsion, and section 48916.1 outlines the
educational program requirements for expelled pupils. Section 48916.5 authorizes a school
district to require a pupil expelled for reasons related to controlled substances to enroll in a drug
rehabilitation program (with parental consent).

Section 48917 specifies how expulsion orders may be suspended, and that assignment of the
pupil to a school, class, or rehabilitation program is a condition of the expulsion order’s
suspension of enforcement.

Section 48918 states that school districts “shall establish rules and regulations governing
procedures for the expulsion of pupils” which must include notice, a hearing, and other
procedural protections. Section 48918.5 states procedures required for expulsions based on
allegations of sexual assault or attempted sexual assault, or sexual battery. Section 48919
specifies procedures for appealing a school board’s expulsion decision to the county board of
education, and requires county boards of education to adopt rules and regulations to govern
procedures for expulsion appeals. Section 48919.5 outlines procedures for a county board of
education to use a hearing officer or impartial administrative panel to hear expulsion appeals.

Section 48923 authorizes, upon making certain findings, a county board of education to remand
an expulsion matter to the school district or grant a new hearing. It also states that the county
board “shall enter an order either affirming or reversing the [expulsion] decision of the governing
board.”

Section 48926 requires counties that operate community schools (pursuant to section 1980) to
develop a plan for providing education services to expelled pupils in the county, in conjunction
with the county’s school district superintendents. Adoption by the county board of education
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and each of the county’s school districts is required. The plan is to include specified criteria, and
must be submitted to the Superintendent of Public Instruction, and updated triennially.

Prior Commission Decisions

Pupil Suspensions (CSM 4456): After its October 1996 hearing, the Commission adopted in
December 1996 the Pupil Suspensions from School Statement of Decision, on Education Code
sections 48900, 48900.2, 48900.3, 48900.4, and 48911 (as added or amended between 1977 and
1994).” The Commission found that many of the sections are not reimbursable because they
were enacted to extend the federal requirements of procedural due process to California public
school pupils facing suspension. Pupil suspension procedures in section 48911, subdivisions (b)
and (e), however, were found to impose requirements outside the scope of federal due process
and thus were found reimbursable. The reimbursable activities are attendance at the pre-
suspension conference and a report of the cause of each suspension to the district office.

Pupil Expulsions (CSM 4455): The Pupil Expulsions test claim was heard by the Commission
on October 31, 1996, with supplemental hearings held on December 19, 1996 and

March 27, 1997. In a Statement of Decision adopted May 29, 1997, effective May 4, 1998, and
corrected August 10, 1998, the Commission found that Education Code sections 48900, 48900.2,
48900.3, 48900.4, 48915, 48915.1, 48915.2, 48915.7, 48916, 48918 (added or amended between
1975 and 1994) impose a partially reimbursable mandate on school districts.® The decision was
challenged by the San Diego Unified School District. In San Diego Unified School Dist. v.
Commission on State Mandates, the California Supreme Court described the Commission’s
actions as follows:

In August 1998, after holding hearings on the District’s claim (as amended in
April 1995, to reflect legislation that became effective in 1994) the Commission
issued a “Corrected Statement of Decision” in which it determined that Education
Code section 48915’s requirement of suspension and a mandatory
recommendation of expulsion for firearm possession constituted a “new program
or higher level of service,” and found that because costs related to some of the

7 This test claim, filed March 9, 1994 and April 7, 1995, alleged the following Statutes and
chapters: Statutes 1977, chapter 668, Statutes 1978, chapter 73, Statutes 1980, chapter 318,
Statutes 1982, chapter 498, Statutes 1983, chapter 536, Statutes 1984, chapter 318, Statutes 1985,
chapter 856, Statutes 1986, chapter 1136, Statutes 1987, chapter 134, Statutes 1987, chapter 383,
Statutes 1989, chapter 1306, Statutes 1992, chapter 909, Statutes 1994, chapter 146, Statutes
1994, chapter 1017, Statutes 1994, chapter 1198.

'8 The Pupil Expulsions (CSM 4455) test claim alleged the following: Statutes 1975, chapter
1253, Statutes 1977, chapter 965, Statutes 1978, chapter 668, Statutes 1979, chapter 1014,
Statutes 1982, chapter 318, Statutes 1983, chapter 498, Statutes 1984, chapter 23, Statutes 1984,
chapter 536, Statutes 1984, chapter 622, Statutes 1985, chapter 318, Statutes 1986, chapter 1136,
Statutes 1987, chapter 383, Statutes 1987, chapter 942, Statutes 1989, chapter 1306, Statutes
1990, chapter 1234, Statutes 1992, Chapter 152, Statutes 1992, chapter 909, Statutes 1993,
chapter 1255, Statutes 1993, chapter 1256, Statutes 1993, chapter 1257, Statutes 1994, chapter
146, Statutes 1994, chapter 1198, and Statutes 1994, chapter 1017.
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resulting hearing provisions set forth in Education Code section 48918 (primarily
various notice, right of inspection, and recording provisions) exceeded the
requirements of federal due process, those additional hearing costs constituted
reimbursable state-mandated costs. As to the vast majority of the remaining
hearing procedures triggered by Education Code section 48915’s requirement of
suspension and a mandatory recommendation of expulsion for firearm
possession—for example, procedures governing such matters as the hearing itself
and the board’s decision; a statement of facts and charges; notice of the right to
representation by counsel; written findings; recording of the hearing; and the
making of a record of the expulsion—the Commission found that those
procedures were enacted to comply with federal due process requirements, and
hence fell within the exception set forth in Government Code section 17556,
subdivision (c), and did not impose a reimbursable state mandate. The
Commission further found that with respect to Education Code section 48915’s
discretionary expulsions, there was no right to reimbursement for costs incurred
in holding expulsion hearings, because such expulsions are not mandated by the
state, but instead represent a choice by the principal and the school board.™

In the Pupil Expulsions (CSM 4455) decision, the Commission also found the following:
e Section 48916 was reimbursable for activities related to readmission to a district school.

e For determining whether a pupil expelled by another district would pose a potential
danger to pupils or employees of the receiving district and whether to admit, deny
admission, or conditionally admit the applicant during or after the expulsion. This is
limited to applicants who have been expelled by a district that has not entered into a
voluntary interdistrict transfer agreement with the receiving district. (8§ 48915.1)

e Section 48915.1 is reimbursable for responding to a receiving district’s request for
recommendation, but only (from Jan. 1994 to present) if the expulsion was for possession
of a firearm.

e For districts without an interdistrict transfer agreement, notice and record keeping
activities, as well as allowing a pupil or parent or guardian to inspect and obtain copies of
specified documents to be used at the admission hearing are reimbursable.

San Diego Unified School Dist .v. Commission on State Mandates case

In October 1999, the San Diego Unified School District (claimant in the original Pupil
Expulsions decision) filed a petition for writ of mandate to overturn the Commission’s findings
on Education Code sections 48915 and 48918 in the Pupil Expulsions (CSM 4455) test claim.
The California Supreme Court heard the case in 2004, summarizing its decision as follows:

We conclude that Education Code section 48915, insofar as it compels suspension
and mandates a recommendation of expulsion for certain offenses, constitutes a
“higher level of service” under article XIII B, section 6, and imposes a

19'san Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 872-
873. [Emphasis in original.]
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reimbursable state mandate for all resulting hearing costs-even those costs
attributable to procedures required by federal law. ... [f]...[f] We also conclude
that no hearing costs incurred in carrying out those expulsions that are
discretionary under Education Code section 48915-including costs related to
hearing procedures claimed to exceed the requirements of federal law-are
reimbursable. ...[T]o the extent that statute makes expulsions discretionary, it
does not reflect a new program or a higher level of service related to an existing
program. Moreover, even if the hearing procedures set forth in Education Code
section 48918 constitute a new program or higher level of service, we conclude
that this statute does not trigger any right to reimbursement, because the hearing
provisions that assertedly exceed federal requirements are merely incidental to
fundamental federal due process requirements and the added costs of such
procedures are de minimis. For these reasons, we conclude such hearing
provisions should be treated, for purposes of ruling upon a request for
reimbursement, as part of the nonreimbursable underlying federal mandate and
not as a state mandate.?’

Based on the Supreme Court’s remand in the San Diego Unified School Dist. case, the
Commission adopted an Amended Statement of Decision in May 2005.

At its July 2006 hearing, the Commission adopted amended and consolidated parameters and
guidelines for Pupil Suspensions, Expulsions and Expulsion Appeals, as well as parameters and
guidelines on Pupil Expulsions from School: Additional Hearing Costs for Mandated
Recommendations of Expulsion for Specified Offenses.

Pupil Expulsion Appeals (CSM 4463): The Pupil Expulsion Appeals test claim was heard by
the Commission on October 31, 1996 and March 27, 1997. In a Statement of Decision adopted
March 27, 1997, the Commission found that Education Code sections 48919, 48920, 48921,
48922, 48923, and 48924 (as added or amended by Stats. 1975, ch. 965, Stats. 1978, ch. 668, &
Stats. 1983, ch. 498) impose a partially reimbursable state mandate on school districts.
Specifically, the Commission found that the following activities are reimbursable state mandates
on county boards of education under article XIII B, section 6:

e Notifying appellants of the procedures for conducting the appeal hearing, as part of the
county board of education’s notice to the pupil regarding the appeal. (§ 48919, 4th par.)

e Reviewing the appeal and record of the expulsion. (§§ 48921-48922.)

e Conducting an initial hearing on an appeal and rendering a decision, limited to appeals
which result in a hearing de novo. (§§ 48919, 2d par. & 48923.)

e Preserving the record of the appeal. (§ 48919, 4th par.)

e Notifying appellants of the final order of the county board, in writing, either by personal
service, or by certified mail. (§ 48924.)

2% san Diego Unified School Dist., supra, 33 Cal.4th 859, 867. [Emphasis in original.]
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e Adopting rules and regulations establishing procedures for expulsion appeals. (§ 48919,
4th par.)

Also, the Commission found the following activities are reimbursable state mandates on school
districts when a pupil appeals an expulsion for possession of a firearm, knife, or explosive:*

e Providing copies of supporting documents and records, other than the transcript, to an
appellant who is less than 18 years of age. (§ 48919, 5th par.)

e Participating in the county board of education’s initial hearing on the appeal of an
expulsion when the appeal results in a hearing de novo. (§ 48919, 1st & 2d pars.)

e Sending notice, conducting a supplemental hearing, and rendering a modified decision of
an expulsion pursuant to a county board of education’s remand of an expulsion appeal.
(§ 48923, subd. (a)(1).)

e Expunging the pupil’s and district’s records of an expulsion if so ordered by the county
board of education. (§ 48923, subd. (b).)

Claimant Position

Claimant alleges that the test claim statutes impose a reimbursable mandate under article X111 B
section 6 of the California Constitution. In the test claims submitted in December 1996, claimant
alleges costs “for school districts to suspend and expel pupils, suspend expulsion orders and
readmit expelled pupils, for specified reasons according to specified procedures.”?* Claimant
pled many activities and closely followed the statutory language in its pleadings.

Claimant acknowledges the original Pupil Expulsions and Pupil Suspensions test claims (CSM
4455 & 4456) alleged reimbursable activities enacted between January 1, 1975 and

December 31, 1993, but incorporates by reference the allegations of reimbursable mandates in
the original test claim and the request to amend it. In August 1997, Commission staff was
notified that claimant is not alleging reimbursable activities for special education pupils.?®

Claimant filed comments on the draft staff analysis in May 2008, disagreeing that expulsion for
possession of an explosive and some reporting activities are federal mandates under No Child
Left Behind or (for explosive possession only) the Gun-Free Schools Act of 1994. Claimant
argues that staff has misapplied the City of Sacramento and Hayes® cases in concluding that
the state statute imposes a federal mandate. Claimant also argues that the school official’s
extension of a suspension during the expulsion process (8 48911, subd. (g)) should be

2! possession of a firearm (on or after Oct. 11, 1993) (Stats. 1993, ch. 1256):; possession of a
knife of no reasonable use to the pupil, or an explosive at school (on or after Oct. 11, 1993 until
Dec. 31, 1993) (Stats. 1993, ch. 1255).

22 pupil Expulsions 11 test claim, filed December 23, 1996, page 2.
2% |_etter from Diana Halpenny, San Juan Unified School District, August 5, 1997.
24 City of Sacramento v. State of California (City of Sacramento) (1990) 50 Cal.3d 51.
2® Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564.
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reimbursable because it is part of the requirement to provide safe schools. Claimant also asserts
that a school district issuing a subpoena in an expulsion hearing is a necessary part of the section
48918 due process hearing as a means of forcing witnesses to attend, and is an alternative
method of performing the mandate. Claimant states: “the fact that the local education agencies
have a choice of methods does not mean they have the choice not to implement the mandate.”
And according to claimant, section 48919.5 should be reimbursable when a county office of
education uses an administrative hearing panel to conduct expulsion appeal hearings because it is
an alternative method of performing the mandate to have a hearing. These comments are
addressed in the analysis below.

Interested Party Position

San Diego Unified School District (SDUSD) filed comments in May 2008 on the draft staff
analysis, arguing that the conclusion that No Child Left Behind is a federal mandate on school
districts to expel for possession of an explosive conflicts with the Supreme Court’s San Diego
Unified School District decision. SDUSD also asserts that issuing a subpoena in an expulsion
hearing is a cost designated to satisfy the minimum requirements of federal due process and
should be reimbursable. These comments are addressed in the analysis below.

Department of Finance Position

The Department of Finance submitted comments on both the Pupil Expulsions Il and Pupil
Suspensions |1 test claims in November 1997, April 1998 (on the first amendment), and October
1999 (on the third amendment). The comments generally focus on keeping decisions consistent
with the original Pupil Suspensions and Pupil Expulsions test claim decisions, and on
differentiating between discretionary (non reimbursable) and mandatory (reimbursable) duties,
and those required by federal due process. Finance’s position was briefed and considered by the
California Supreme Court in the San Diego Unified School District case.

In its July 2008 comments on the draft staff analysis, Finance comments that two activities
would result in one-time, negligible costs: (1) clarifying notice for pupil representation in section
48918, subdivision (b)(5), and (2) a county office of education’s plan for educational services to
expelled pupils in section 48926.

And as discussed further below, Finance disagrees that section 48923, subdivision (b), is a
reimbursable mandate for the school district to adopt findings for an expulsion on remand from
the county office of education when it determines that the school district’s decision is not
supported by the findings, but evidence supporting the required findings exists in the record of
the proceedings. Finance argues that it is the school district’s decision to not include the
evidence that support the expulsion in the findings, so it should not be reimbursable on remand
from the county office of education.
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COMMISSION FINDINGS

The courts have found that article X111 B, section 6 of the California Constitution®® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.?’ “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are “ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles X111 A and XII1 B
impose.”?® A test claim statute or executive order may impose a reimbursable state-mandated
progggm if it orders or commands a local agency or school district to engage in an activity or
task.

In addition, the required activity or task must be new, constituting a “new program,” or it must
create a “higher level of service” over the previously required level of service.*

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.3* To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

%6 Article X111 B, section 6, subdivision (a), (as amended in Nov. 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

*" Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

%8 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
2% Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

%0 san Diego Unified School Dist. v. Commission on State Mandates,, supra, 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

%1 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835).
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legislation.®* A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”

Finally, tahe newly required activity or increased level of service must impose costs mandated by
the state.**

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6. In making its
decisions, the Commission must strictly construe article X111 B, section 6 and not apply it as an
“equitable 3rgzmedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: Over which Test Claim Statutes does the Commission have jurisdiction?

The first issue is which statutes the Commission has jurisdiction over, since many of the statutes
the claimant pled and the Commission already determined in the prior test claims were re-alleged
in the current consolidated claim.

An administrative agency does not have jurisdiction to rehear a decision that has become final.*’
Since Pupil Expulsions (CSM 4455) was decided in November 1997, and became effective

May 4, 1998, it became final upon mailing to the parties.® Likewise, Pupil Suspensions (CSM
4456) was decided in December 1996, the same month it became final. And the Pupil Expulsion
Appeals (CSM 4463) decision became final after its March 27, 1997 adoption. Since two of the
statutes in the Pupil Expulsions decision (88 48915 & 48918) were litigated and decided by the

%2 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

%% san Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

% County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

% County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

%" Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407. Save Oxnard Shores v. California
Coastal Commission (1986) 179 Cal.App.3d 140, 143.

% California Code of Regulations, title 2, section 1188.2. The only exception would be for a
reconsideration within 30 days of the decision (see Gov. Code, § 17559 & Cal. Code Regs., tit. 2,
8§ 1188.4), but no reconsideration request was filed.
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California Supreme Court on August 2, 2004,* that decision was final 30 days after the court’s

decision was filed.*

Given these prior final decisions, the test claim statutes for each initial claim are reviewed to
determine whether they have already been adjudicated by the Commission as discussed below.

The Commission has jurisdiction over all versions of code sections that were amended after the
Commission’s original Statements of Decision if the claimant pled the amendment in question.
Claimant did not plead 2002 and later amendments to the test claim statutes. The following chart
summarizes the statutes over which the Commission has jurisdiction:

Prior Commission Ed. Code §8 NO JURISDICTION JURISDICTION
Statement of Decision Pled in Claim | Version previously adjudicated
(or pleading, see Note) 48900 Stats. 1977, ch. 965 Stats. 1995, ch. 972
Stats. 1978, ch. 668 Stats. 1996, ch. 915
Pupil Expulsions Stats. 1982, ch. 318 Stats. 1997, ch. 637
CSM 4455 Stats. 1983, ch. 498 Stats. 2001, ch. 484
Stats. 1984, chs. 23, 536 (2002 & 2003 amendments not
Stats. 1985, ch. 318 pled)
Stats. 1986, ch. 1136"
Stats. 1987, ch. 383
Stats. 1989, ch. 1306
Stats. 1992, ch. 909
Stats. 1994, ch. 1198
48900.2 Stats. 1992, ch. 909 None
48900.3* Stats. 1994, ch. 1198 Stats. 1999, ch. 646 (technical)
48900.4 Stats. 1994, ch. 1017 None (2002 amendment not
pled)
48900.7 N/A (no prior determination) Stats. 1997, ch. 405
48900.8 N/A (no prior determination) Stats.1997, ch.637 (2005

Pupil Expulsions

% san Diego Unified School Dist., supra, 33 Cal.4th 859. The statutes the court decided were
sections 48915 and 48918.

%0 California Rules of Court, rule 8.532 (b).

* Although decided by the Commission, Stats. 86, ch. 1136, was mistyped as Stats. 85, ch. 1136
in the Statement of Decision for Pupil Expulsions CSM 4455.
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Prior Commission
Statement of Decision
CSM 4455
(con’d)

Ed. Code 88

NO JURISDICTION

JURISDICTION

Pled in Claim | Version previously adjudicated
amendment not pled)
48915 Stats. 1983, ch. 498 Stats. 1995, ch. 972
Stats. 1984, ch. 23 Stats. 1996, chs. 915 & 1052
Stats. 1992, ch. 909 Stats. 2001, ch. 116
Stats. 1993, chs. 1255 & 1256
Stats. 1994, ch. 1198%
48915.1 Stats. 1987, ch. 942 Stats.1996, ch. 937
Stats. 1990, ch. 1231
Stats. 1993, ch. 1257
48915.2 Stats. 1993, ch. 1257 Stats. 1995, chs. 972 & 974
48915.7 Stats. 1993, ch. 1256 None.
(withdrawn)
48916 Stats. 1983, ch. 498 Stats.1992, ch. 152
Stats.1995, chs. 972 & 974
(2003 amendment not pled)
48916.1 N/A (no prior determination) Stats. 1995, ch.974
Stats. 1996, ch.937
Stats. 1999, ch.646
(2005 amendment not pled)
48916.2 Stats. 1996, ch. 15 (withdrawn) | None.
48917 (& former | N/A (no prior determination) Stats.1979, ch.1014
§ 48907.5) (8 48907.5)
(Stats. 1990, ch.1234 Stats. 1983, ch. 498
withdrawn) Stats.1995, ch. 95
48918 Stats. 1975, ch. 1253 Stats.1995, chs. 937, 972 &

Stats. 1976, ch. 1010
Stats. 1977, ch. 965
Stats. 1978, ch. 668
Stats. 1982, ch. 318
Stats. 1983, ch. 498
Stats. 1984, ch. 622
Stats. 1990, ch. 1231

974

Stats.1996, ch. 915
Stats.1998, ch. 489
Stats. 1999, ch. 332

(2003 amendment not pled)

%2 Statutes 1994, chapter 1198 added section 48900.3 regarding hate violence (defined in Ed.
Code, § 233, subd. (e)). The Pupil Expulsions CSM 4455 and Pupil Suspensions CSM 4456
Statements of Decision determined that section 48915 (Stats. 1993, ch. 1255 & 1256) does not
constitute a reimbursable mandate, but did not discuss the amendment to section 48915 by
Statutes 1994, chapter 1198 that added a reference to section 48900.3. However, the San Diego
Unified School Dist. decision indicated that the Statutes 1994, chapter 1198 amendment to
section 48915 was a discretionary expulsion that is not a new program or higher level of service
(San Diego Unified School Dist., supra, 33 Cal.4th 859, 871, 884-885). Thus, the Commission
does not have jurisdiction over section 48900.3 (Stats. 1994, ch. 1198) but does have jurisdiction
over section 48900.3 as amended by Statutes 1999, chapter 646.

* The court took jurisdiction over this statute in San Diego Unified School Dist., supra, 33
Cal.4th 859,871, fn. 9, although the statute made only nonsubstantive amendments.

27

Pupil Expulsions 11, Pupil Suspensions 11, & Educational Services Plan for Expelled Pupils

Proposed Statement of Decision




Prior Commission

Ed. Code 88

NO JURISDICTION

JURISDICTION

Statement of Decision Pled in Claim | Version previously adjudicated
Stats. 1994, ch.146™
48918.5 N/A (no prior determination) Stats. 1996, ch.915
Pupil Suspensions from 48900.5 N/A (no prior determination) Stats. 1983, chs.498 & 1302
School CSM 4456 (Stats. 1985, ch. 907
withdrawn)
53 148900, 48900.2, 48911, Stats. 1977, ch.965 Stats. 1983, ch.1302

48900.3, 48900.4, 48900.7

& 48900.8 are listed above.

Subds. (f) & (9)*

Stats. 1978, ch.668
Stats. 1980, ch.73
Stats. 1983, ch. 498
Stats. 1985, ch. 856
Stats. 1987, ch.134
(Stats. 1990, ch.1234
withdrawn)

(Stats. 1992, ch.1360
withdrawn)*®

Stats. 1994, ch.146
(only subds. (f) & (g) after
Stats. 1976, ch. 1010)

(2002 amendment not pled)

Pupil Expulsion Appeals | 48919 Stats. 1983, ch. 498 Stats. 1997, ch. 417
CSM 4463 Stats. 2000, ch. 147
48919.5 N/A (no prior determination) Stats. 1997, ch. 417

48923 Stats. 1983, ch. 498 Stats. 2000, ch. 147

No Prior Decision for 48926 N/A (no prior determination) Stats. 1995, ch. 974

Educational Services Plan
for Expelled Pupils
(97-TC-09)

8848915, 48916 & 48916.1 are listed above.

Filing a test claim establishes reimbursement eligibility starting in the fiscal year before the fiscal
year in which the test claim is filed.*” Thus, claimant’s Pupil Expulsions 11 and Pupil
Suspensions |1 test claims, filed on December 23, 1996, establish reimbursement eligibility

beginning July 1, 1995, unless the alleged statute has a later effective date.

Similarly, the Educational Services Plan for Expelled Pupils (97-TC-09) test claim was filed in

December 1997, thereby establishing reimbursement eligibility beginning July 1, 1996 (but only
for § 48926, as the other statutes pled in 97-TC-09 have an earlier reimbursement eligibility date
because they were pled in the earlier test claims).

* The court took jurisdiction over this statute in San Diego Unified School Dist., supra, 33
Cal.4th 859,871, fn. 9, although the statute made only nonsubstantive amendments.

** The Commission’s Pupil Suspensions (CSM 4456) decision expressly made no findings on
subdivisions (f), (g), and (h), of section 48911. The current claim includes section 48911,
subdivisions (f) and (g), so the Commission has jurisdiction over these subdivisions as they
existed after Statutes 1976, chapter 1010 was enacted (but not the amendment of Stats. 2002, ch.
492, which claimant did not plead).

% In original test claim, claimant mistyped this as Stats. 1993, ch. 1360.

" Government Code section 17557, subdivision (e).
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Issue 2: Do the Test Claim Statutes Constitute a Program within the Meaning of
Article X111 B, Section 6 of the California Constitution?

In order for the test claim statutes to be subject to article X111 B, section 6 of the California
Constitution, the statutes must constitute a “program,” defined as a program that carries out the
governmental function of providing a service to the public, or laws which, to implement a state
policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state. “® Only one of these findings is necessary to trigger article
X111 B, section 6.*°

The Commission finds that the test claim statutes constitute a program. The California Supreme
Court, in the San Diego Unified School Dist. case, held that the suspension and expulsion statutes
constitute a program because they provide an enhanced service to the public in the form of safer
schools for the vast majority of students. What the court stated regarding section 48915 could
apply to all the test claim statutes:

Providing public schooling clearly constitutes a governmental function, and
enhancing the safety of those who attend such schools constitutes a service to the
public. Moreover, here ... the law implementing this state policy applies uniquely
to local public schools.®

The test claim statutes generally concern pupil safety and the rights of suspended and expelled
pupils, and the statutes apply uniquely to public schools, school districts, or county offices of
education, and not generally to all residents and entities in the state. Thus, the Commission finds
that the test claim statutes constitute a program within the meaning of article X111 B, section 6.

Issue 3: Do the Test Claim Statutes Impose a State-Mandated New Program or
Higher Level of Service?

Each activity in the test claim statutes is analyzed to determine whether it: (1) is state mandated,
and (2) is a new program or higher level of service. For those that do, Issue 4 will address
whether they impose “costs mandated by the state” within the meaning of Government Code
sections 17514 and 17556.

Section 48915 classifies pupil expulsions into three categories of greater to lesser offenses. The
first category is the most serious offenses listed in subdivision (c), for which pupils are
immediately suspended, recommended for expulsion, and expelled pursuant to subdivision (d).

A. Suspension and Expulsion for Most Serious Offenses (8§ 48915 subds. (¢) & (d))

Section 48915, subdivisions (c) and (d) (as amended by Stats. 1995, ch. 972, Stats. 1996, chs. 915
& 1052, and Stats. 2001, ch. 116) provide:

%8 County of Los Angeles, supra, 43 Cal.3d 46, 56.

“ Carmel Valley Fire Protection District v. State of California, et al. (1987) 190 Cal.App.3d
521, 537.

*% san Diego Unified School Dist., supra, 33 Cal.4th 859, 878-879.
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(c) The principal or superintendent of schools shall immediately suspend,
pursuant to Section 48911, and shall recommend expulsion of a pupil that he or
she determines has committed any of the following acts at school or at a school
activity off school grounds:

(1) Possessing, selling, or otherwise furnishing a firearm. ... [without prior
written permission]

(2) Brandishing a knife at another person.

(3) Unlawfully selling a controlled substance [as defined].

(4) Committing or attempting to commit a sexual assault as defined ... or
committing a sexual battery as defined in subdivision (n) of Section 48900.

(5) Possession of an explosive.

(d) The governing board shall order a pupil expelled upon finding that the pupil
committed an act listed in subdivision (c) ... .

Read together, subdivisions (c) and (d) indicate that for each subdivision (c) offense, there is a
three-step process involving: (1) the principal or superintendent immediately suspending the
pupil pursuant to Section 48911, (2) the principal’s or superintendent’s recommendation to expel
the pupil, and (3) the governing board’s expulsion order. These, in turn, trigger the suspension
procedures in section 48911, and the expulsion hearing procedures in section 48918.

The test claim statutes add the following offenses to Education Code section 48915, subdivision
(c): (1) Brandishing a knife at another person (Stats. 1995, ch. 972); (2) Unlawfully selling a
controlled substance (Stats. 1995, ch. 972); (3) Committing or attempting to commit a sexual
assault as defined or committing a sexual battery as defined (Stats. 1996, chs. 1052, sec. 2);

(4) Possession of an explosive (Stats. 2001, ch. 116).

As to the requirement to “immediately suspend, pursuant to section 48911 in section 48915,
subdivision (c), this expressly incorporates all the required suspension procedures in section
48911 as follows:

e Precede the suspension with an informal conference conducted by the principal or the
principal’s designee or the superintendent of schools between the pupil®* and, whenever
practicable, the teacher, supervisor, or school employee who referred the pupil to the
principal, the principal’s designee, or the superintendent of schools. Inform the pupil of
the reason for the disciplinary action and the evidence against him or her and give the
pupil the opportunity to present his or her version and evidence in his or her defense.

(8 48911, subd. (b).)

e At the time of the suspension, a school employee shall make a reasonable effort to
contact the pupil’s parent or guardian in person or by telephone. Whenever the pupil is
suspended from school, the parent or guardian shall be notified in writing of the
suspension. (8 48911, subd. (d).)

*! pupil is defined to include “a pupil’s parent or guardian or legal counsel.” (§ 48925, subd. (e).)
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e A school employee shall report the suspension of the pupil including the cause therefore,
to the governing board of the school district or to the school district superintendent in
accordance with the regulations of the governing board. (§ 48911, subd. (e).)*?

The first issue is whether the activities in subdivisions (c) and (d) of section 48915 (to
immediately suspend, recommend for expulsion, and expel) are reimbursable for each of the
offenses added to subdivision (c) by the test claim statutes.

In the San Diego Unified School Dist. case, the California Supreme Court interpreted section
48915. The court recognized that “a compulsory suspension and a mandatory recommendation
of expulsion under Education Code section 48915, in turn trigger a mandatory expulsion
hearing.”* The court also observed that, in the absence of the operation of Education Code
section 48915’s mandatory provision, a school district would not automatically incur the due
process hearing costs mandated by federal law for expulsion under the subdivision (c) offenses.>*

Instead, a district would incur such hearing costs only if a school principal first
were to exercise discretion to recommend expulsion. Accordingly, in its
mandatory aspect, Education Code section 48915 appears to constitute a state
mandate, in that it establishes conditions under which the state, rather than local
officials, has made the decision requiring a school district to incur the costs of an
expulsion hearing.”> [Emphasis added.]

Suspension, expulsion recommendation and expulsion order for brandishing a knife or
unlawfully selling a controlled substance: Statutes 1995, chapter 972, added to section 48915,
subdivision (c), (former subd. (b)) the following offenses to “possession of a firearm” for which
a pupil must be immediately suspended and recommended for expulsion: (1) brandishing a
knife® at another person, and; (2) unlawfully selling a controlled substance.>” Chapter 972 also

2 The Commission’s Pupil Suspensions decision CSM-4456 found that the following activities
are reimbursable: “1. The attendance of the referring school employee in the pre-suspension
conference between the principal (or designee or superintendent) and the pupil, whenever
practicable. 2. A report of the cause of each school suspension to the district office.”

>3 san Diego Unified School Dist, supra, 33 Cal.4th 859, 879. The court was referring to the
mandatory expulsion provision of section 48915, subdivision (c) (former subd. (b)).

> 1d. at page 880.
> bid.

% subdivision (g) of section 48915 defines ‘knife’ as, “any dirk, dagger, or other weapon with a
fixed, sharpened blade fitted primarily for stabbing, a weapon with a blade fitted primarily for
stabbing, a weapon with a blade longer than 3 % inches, a folding knife with a blade that locks
into place, or a razor with an unguarded blade.”

> Prior law required a principal or superintendent to recommend a pupil’s expulsion for this
offense, unless the principal or superintendent finds, and so reports in writing to the governing
board, that expulsion is inappropriate, due to the particular circumstances, which shall be set out
in the report of the incident (former § 48915, subd. (a), Stats. 1994, ch. 1198).
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amended subdivision (d) to add: “The governing board shall order a pupil expelled upon finding
that the pupil committed an act listed in subdivision (c) ....”

The Commission finds that the principal or superintendent immediately suspending and
recommending expulsion, and the governing board ordering a pupil expelled for brandishing a
knife at another person, or for unlawfully selling a controlled substance, is a state mandate. As
the Supreme Court stated regarding section 48915, former subdivision (b) (now subd. (c)):

This provision ... did require immediate suspension followed by a mandatory
expulsion recommendation (and it provided that a student found by the governing
board to have possessed a firearm would be removed from the school site by
limiting disposition to ether expulsion or “referral” to an alternative school).
Moreover ... whenever expulsion is recommended a student has a right to an
expulsion hearing. Accordingly, it is appropriate to characterize the former
provision [now § 48915 subd. (c)] as mandating immediate suspension, a
recommendation of expulsion, and hence, an expulsion hearing.*®

Additionally, the plain language of subdivision (c) of section 48915 states: “The principal or
superintendent of schools shall immediately suspend, pursuant to Section 48911, and shall
recommend expulsion of a pupil that he or she determines has committed any of the following
acts at a school or at a school activity off school grounds.” Similarly, subdivision (d) states that
“the governing board shall order a pupil expelled upon finding that the pupil committed” the act
listed in subdivision (c). The word “shall’ in these provisions indicates that the suspension,
expulsion recommendation, and expulsion order are mandatory.>® Therefore, the Commission
finds that it is a state mandate, upon determining that a pupil brandished a knife at another person
or unlawfully sold a controlled substance, for the principal or superintendent to immediately
suspend and recommend expulsion, and for the governing board to order the pupil expelled.

The next issue is whether immediate suspension, recommended expulsion, and the governing
board expulsion order for brandishing a knife or unlawfully selling a controlled substance
constitute a new program or higher level of service. Under prior law (§ 48915, subd. (b), Stats.
1994, ch. 1198) the principal or superintendent’s immediate suspension and expulsion
recommendation, and the governing board’s expulsion order was only required for possession of
a firearm.

As to brandishing a knife, preexisting law authorizes suspending or expelling a pupil for
threatening physical injury to another person, (8 48900, subd. (a) & former 48915, subd. (b)),
and was required for a pupil possessing a knife unless the principal finds that expulsion is
inappropriate due to the particular circumstance (8§ 48915, subd. (a)(2)).

Preexisting law did not, however, specify “brandishing” a knife as grounds for pupil suspension
or expulsion. Therefore, the Commission finds that effective January 1, 1996, section 48915,
subdivision (c), constitutes a new program or higher level of service for the principal or
superintendent to immediately suspend pursuant to section 48911 and recommend expulsion, and

*% san Diego Unified School Dist, supra, 33 Cal.4th 859, 870. Emphasis in original.
> Education Code section 75, “*Shall’ is mandatory and ‘may’ is permissive.”
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for the governing board to order expulsion, for a pupil who brandishes a knife at another person
(8 48915, subd. (c)(2), Stats. 1995 ch. 972).

As to unlawfully selling controlled substances, under the prior version of section 48915 (Stats.
1994, ch. 1198) a pupil must be recommended for expulsion as follows:

(a) The principal or the superintendent of schools shall recommend a pupil’s
expulsion for any of the following acts, unless the principal or superintendent
finds, and so reports in writing to the governing board, that expulsion is
inappropriate, due to the particular circumstance, which shall be set out in the
report of the incident: [1]...[1] (3) Unlawful sale of any controlled substance
listed in Chapter 2 (commencing with Section 11053) of Division 10 of the Health
and Safety Code, except for the first offense for the sale of not more than one
avoirdupois ounce of marijuana, other than concentrated cannabis.

Thus, recommending expulsion was required under prior law, but not immediate suspension or
issuing the expulsion order. The Statement of Decision for Pupil Expulsions (CSM 4455) found
a reimbursable activity for recommending a pupil for expulsion for unlawful sale of a controlled
substance, except the first offense for the sale of not more than one avoirdupois ounce of
marijuana, other than concentrated cannabis.®

Because the test claim statute adds the requirement for the pupil to be immediately suspended
pursuant to section 48911, and in subdivision (d) of section 48915, the requirement to expel the
pupil, the Commission finds that immediate suspension, pursuant to section 48911, and issuing
an expulsion order for selling a controlled substance is a state-mandated new program or higher
level of service, effective January 1, 1996.

The test claim statute removes the phrase “unless the principal or superintendent finds, and so
reports in writing to the governing board, that expulsion is inappropriate, due to the particular
circumstance.” Although the test claim statute removes the principal’s or superintendent’s
requirement to report to the governing board when expulsion is not recommended, and removes
the discretion not to recommend the pupil’s expulsion, the Commission finds that these changes
are not a new program or higher level of service because they do not require a new activity of the
school district or increase the level or quality of service provided.

Moreover, the test claim statute removes the exception for the principal or superintendent to
recommend expulsion for the “first offense for the sale of not more than one avoirdupois ounce
of marijuana, other than concentrated cannabis.” By removing the exception, the Commission
finds that a new program or higher level of service is created for the principal or superintendent
to immediately suspend, pursuant to section 48911, and recommend the pupil’s expulsion, and
for the governing board to order the pupil’s expulsion for the first offense of a sale of not more

% The amended and consolidated parameters and guidelines for the Pupil Suspensions,
Expulsions and Expulsion Appeals test claims currently reimburse recommending expulsion and
an expulsion hearing for unlawfully selling a controlled substance, except for the first offense for
the sale of not more than one avoirdupois ounce of marijuana, other than concentrated cannabis.
See Commission on State Mandates, “Amended and Consolidated Parameters and Guidelines:
Pupil Suspensions, Expulsions, and Expulsion Appeals.” amended July 28, 2006, pp. 6-7.
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than one avoirdupois ounce of marijuana, other than concentrated cannabis, effective January 1,
1996 (8 48915, subd. (c)(3), Stats. 1995 ch. 972).

Expulsion recommendation and expulsion order for possessing an explosive: Statutes 2001,
chapter 116 amended subdivision (c) of section 48915 as follows (underline text added):

(c) The principal or superintendent of schools shall immediately suspend,
pursuant to Section 48911, and shall recommend expulsion of a pupil that he or
she determines has committed any of the following acts at school or at a school
activity off school grounds: [1]...[T] (5) Possession of an explosive.

(d) The governing board shall order a pupil expelled upon finding that the pupil
committed an act listed in subdivision (c)... [1]...[1].

(h) As used in this section, the term “explosive” means “destructive device” as
described in Section 921 of Title 18 of the United States Code.

Former section 48915, subdivision (a)(2), from 1983 (Stats. 1983, ch. 498) until 2001 (Stats.
2001, ch. 116) required the principal or superintendent to recommend expulsion of a pupil for
possession of “any firearm, knife, explosive, or other dangerous object” “unless the principal or
the superintendent finds ... that expulsion is 