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ITEM 10 
INCORRECT REDUCTION CLAIM 

FINAL STAFF ANALYSIS 
Government Code Sections 7570-7588 

Statutes 1984, Chapter 1747 (Assem. Bill No. 3632)  
Statutes 1985, Chapter 1274 (Assem. Bill No. 882)  
Statutes 1994, Chapter 1128 (Assem. Bill No. 1892) 
Statutes 1996, Chapter 654 (Assem. Bill No. 2726) 

California Code of Regulations, Title 2, Sections 60000-60610  
(Emergency regulations effective January 1, 1986 [Register 86, No. 1], and re-filed  

June 30, 1986, designated effective July 12, 1986 [Register 86, No. 28]; and 
Emergency regulations effective July 1, 1998 [Register 98, No. 26],  

final regulations effective August 9, 1999 [Register 99, No. 33]) 

Handicapped and Disabled Students 
Fiscal Years 2003-2004, 2004-2005, 2005-2006 

09-4282-I-05 

County of Santa Clara, Claimant 

EXECUTIVE SUMMARY 
Overview 
This is an incorrect reduction claim filed by the County of Santa Clara regarding reductions 
made by the State Controller’s Office to reimbursement claims for costs incurred in fiscal years 
2003-2004 through 2005-2006, in the approximate amount of $8.6 million to provide outpatient 
mental health rehabilitation services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program.   

The Handicapped and Disabled Students program was enacted by the Legislature to implement 
federal special education law (Individuals with Disabilities Education Act, or IDEA) that 
requires states to guarantee to disabled pupils the right to receive a free and appropriate public 
education that emphasizes special education and related services, including psychological and 
other mental health services, designed to meet the pupil’s unique educational needs.  The 
program shifted to counties the responsibility and funding to provide mental health services 
required by a pupil’s individualized education plan (IEP).  

The State Controller’s Office contends that outpatient rehabilitation services are not required by 
the underlying regulations as a service to be provided to seriously emotionally disturbed pupils, 
and that providing outpatient rehabilitation services is not identified as a reimbursable activity in 
the parameters and guidelines.  Thus, the State Controller’s Office argues that outpatient 
rehabilitation costs are not reimbursable and that its reduction to the County’s reimbursement 
claims is correct.  The Controller’s Office also contends that the County provided socialization 
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and vocational services to pupils as part of the rehabilitation services, which are not reimbursable 
under the parameters and guidelines. 

The County disagrees with the State Controller’s Office.  The County seeks a determination from 
the Commission pursuant to Government Code section 17551, subdivision (d), that the State 
Controller’s Office incorrectly reduced the claim, and requests that the Controller reinstate the 
$8.6 million reduced for fiscal years 2003-2004 through 2005-2006. 

For the reasons provided in the analysis, staff finds that the State Controller’s Office incorrectly 
reduced the County’s reimbursement claims for the costs incurred to provide outpatient 
rehabilitation services, except those costs provided for “social skills training.”  “Social skills 
training” is one of eight types of outpatient rehabilitation interventions provided by the County.  
The Commission’s statement of decision and parameters and guidelines include an express 
finding that socialization services are not reimbursable.  The Commission’s decisions are final 
and binding on the parties.  Therefore, the County’s costs incurred for social skills training are 
not reimbursable and are properly reduced.   

Staff recommends that the County’s reimbursement claims be remanded back to the State 
Controller’s Office to determine the portion of the costs claimed related to “social skills 
training,” which can be properly reduced.  All other costs incurred by the County for outpatient 
rehabilitation services are incorrectly reduced and should be reinstated. 

Procedural History 
The County filed reimbursement claims for fiscal years 2003-2004 through 2005-2006 with the 
State Controller’s Office.  On June 30, 2009, the State Controller’s Office issued a final audit 
report on these reimbursement claims, reducing all costs claimed under the billing code  
“Mode 15” for rehabilitation services.  The billing code used by the County is included in the 
cost report method of claiming reimbursement for this program and is authorized to be used by 
the Commission’s parameters and guidelines.   

On January 15, 2010, the County filed a request for reconsideration of the final audit report.  On 
March 10, 2010, the Controller’s Office denied the request for reconsideration.   

On April 12, 2010, the County filed this incorrect reduction claim, and requested that the 
Commission expedite this matter.  The claim was amended on May 20, 2010.  The County’s 
claim was deemed complete and issued to the State Controller’s Office for comment on  
June 8, 2010.  The incorrect reduction claim was not expedited for hearing as requested by the 
County, but kept in line behind the incorrect reduction claims previously filed.   

When the County’s incorrect reduction claim was not expedited by the Commission, the County, 
on July 7, 2010, filed a petition for writ of mandate pursuant to Code of Civil Procedure  
section 1094.5 in Sacramento County Superior Court to challenge reductions made by the State 
Controller’s Office in the amount of $8,658,336.  On November 18, 2010, the court sustained 
demurrers filed by the Commission and the State Controller’s Office on the ground that the 
County did not exhaust its administrative remedies by resolving the incorrect reduction claim 
with the Commission.  Following the court’s ruling, the County requested that the Commission 
expedite its claim.  When the request was denied by the Commission, the County filed an 
amended petition for writ of mandate and complaint for declaratory relief in December 2010.   
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In February 2011, the parties came to an agreement and, as relevant to the Commission, the 
County’s incorrect reduction claim was set for hearing with the Commission in May 2011 and 
the County dismissed the amended complaint without prejudice.   

Position of the Parties 
Claimant’s Position 

The County contends that the State Controller’s Office incorrectly reduced the costs for 
providing outpatient rehabilitation services to seriously emotionally disturbed pupils.  The 
County asserts that the outpatient rehabilitation services were required to be provided by the 
pupils’ IEPs.   

The County further contends that the parameters and guidelines specifically identify “day 
rehabilitation” as a reimbursable mental health service and that the services provided by the 
County fit within that definition.  Contrary to the Controller’s assertion, the County maintains 
that the parameters and guidelines do not exclude outpatient rehabilitation services.  The 
Department of Mental Health, in a letter dated February 19, 2009, to the Commission’s Chief 
Legal Counsel, confirmed that mental health rehabilitation services fall within section 60200 of 
its Title 2 regulations.  The County argues that if section 60020 of the Title 2 regulations 
excluded mental health rehabilitation services, it would be inconsistent with federal law and the 
Government Code, and would therefore be invalid.   

The County further asserts that the Department of Mental Health’s exclusion of vocational and 
socialization services from the definition of “mental health services” under the program is not 
material.  The County acknowledges that that some of the specific interventions described in the 
pupils’ files may develop a child’s socialization or vocational skills.  But the County asserts that 
the primary goal of the interventions was not to develop social or vocational skills, but to equip 
the children in the least restrictive environment with the skills necessary to function 
independently in an educational environment.  

The County supports its case with a declaration and letters from the mental health service 
providers that contract with the County for this program.  The County has also filed an expert 
report from Dr. Margaret Rea, an independent psychologist and researcher at the University of 
California, Davis.  Dr. Rea reviewed the patient files and the descriptions of care provided by the 
County under the label “rehabilitation services” indicated in the progress notes for each session 
with the child, and states that the services provided by the County include the following 
treatment interventions, which the County claims are reimbursable: 

• Cognitive Restructuring: helping children to think in more constructive ways, these 
interventions focus on decreasing the number of negative thoughts, increasing the number 
of positive thoughts, learning to challenge unhelpful thoughts, and questioning unrealistic 
thoughts. 

• Communication Training: helping children to improve the manner in which they express 
themselves; improving eye contact; using active listening; learning to give both positive 
and negative feedback; making requests of others in a more productive and appropriate 
manner. 

• Behavioral Activation: activity scheduling, which involves helping children engage in 
both pleasing and success-oriented activities. 
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• Emotional Regulation: helping children to identify the triggers that can lead them to 
emotional disregulation (anger outbursts, self-harm, violent acts, anxiety) and to develop 
alternative healthier responses. 

• Problem-Solving: children are taught strategies that can empower them to approach 
problems with adaptive skills, to brainstorm and fully consider their options, and to 
implement and evaluate solutions. 

• Relaxation Training: these techniques are offered to children to help them manage 
emotional lability and anxiety as an alternative to maladaptive behaviors. 

• Safety Planning: developing structured cognitive and behavioral plans to insure safety for 
the child. 

• Social Skills Training: using cognitive behavioral techniques to expand and improve 
interpersonal interactions and to broaden the child’s social support circle. 

State Controller’s Office 

The State Controller’s Office issued its final audit report on June 30, 2009, reducing the 
County’s reimbursement claims for costs incurred to provide outpatient rehabilitation services to 
seriously emotionally disturbed pupils.  

On April 22, 2011, the Controller’s Office filed a response disagreeing with the draft staff 
analysis and over 900 pages of supporting documentation, including the Controller’s record on 
this claim and response to the incorrect reduction claim.  The Controller’s Office also filed 
additional comments and documentation on May 9, 2011.  The Controller’s Office argues that: 

• The County claimed rehabilitation costs under two categories in the cost report:  
outpatient rehabilitation services (Mode 15, Service Function Code 35) and day 
rehabilitation services (Mode 10, Service Function Codes 91-99).  These modes of 
service are different in terms of definition, tracking, reporting, and service delivery.  The 
Controller allowed reimbursement for costs claimed under Mode 10, day rehabilitation 
services, because those services are identified in the parameters and guidelines.  
However, costs claimed under Mode 15, Service Function Code 35 (outpatient mode of 
service), are not reimbursable.   

• The services under Mode 15 are identified in section 1810.243 of the Title 9 regulations 
and include the “fringe services” of providing assistance with daily living skills, social 
and leisure skills, grooming and personal hygiene, and meal preparation skills.  These 
services were expressly “excluded” by the Commission.  The documentation provided by 
the County in support of its costs includes progress notes for students noting assistance 
with grooming and personal hygiene.  The documentation also shows that vocational and 
socialization services were provided.  Socialization and vocational services were denied 
by the Commission. 

• The reports prepared by the County’s witnesses do not address the differences between 
the two rehabilitation services in the context of the cost report.  If outpatient 
rehabilitation services are actually day rehabilitation services, the County has reported 
erroneous information to both federal and state agencies. 



5 
 

• The County’s Manual for Outpatient Mental Health Services is relevant to this claim.  
The County’s manual identifies and defines services that are provided, tracked, and 
reported on its cost reports submitted to the Department of Mental Health (DMH), and 
the service definitions in the County’s manual are consistent with Medi-Cal requirements 
and DMH guidelines. 

• The rehabilitation services provided by the County are also provided under the 
Wraparound program, which uses non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program.  However, the Commission should fully consider the issue since it was raised in 
the audit and is an appropriate subject for the Commission to consider. 

The Controller’s Office summarizes its position as follows: 

The [outpatient] rehabilitation services are not identified in the Handicapped and 
Disabled Students and Handicapped and Disabled Students II program’s 
parameters and guidelines.  We maintain that day rehabilitation services are 
separate and distinct from outpatient rehabilitation services in terms of definition, 
tracking, reporting and service delivery.  The review performed by Dr. Rea and 
the declaration of Ms. Champion do not address these distinctions.  Further, they 
do not address potential ramifications arising from the possible misreporting of 
services to federal and state agencies.  The lack of reference in the program’s 
parameters and guidelines concerning outpatient rehabilitation services is the 
basis by which Los Angeles County attempted to incorporate these services in the 
reconsidered parameters and guidelines.  Further, the CSM considered outpatient 
rehabilitation services in the reconsideration of the Handicapped and Disabled 
Students program’s parameters and guidelines, stating that the services are not 
required by the test claim legislation.  The county accumulates and reports 
outpatient rehabilitation costs in accordance with the same Medi-Cal specialty 
definition that CSM considered in the reconsideration.  Day rehabilitation services 
are separate and distinct from rehabilitation services in terms of definition, 
tracking, reporting and service delivery.  As such, [outpatient] rehabilitation 
services are not eligible for reimbursement under the state-mandated costs 
program. 

Position of the Department of Mental Health 

The Department of Mental Health filed comments on April 22, 2011, agreeing with the 
Controller’s reduction of costs “because outpatient rehabilitation services are not reimbursable 
under the legislatively mandated Handicapped and Disabled Students Program.”1 

                                                 
1 This position conflicts with the Department’s earlier documents filed with the Commission.  
The Department’s County Notice issued on June 23, 2008, states “Mental health services may 
include mental health rehabilitation services when such services are determined to be the most 
appropriate in meeting a student’s specialized needs.”  The Department’s letter of  
February 19, 2009, to the Commission’s Chief Legal Counsel further states that: 
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The Department of Mental Health states the following: 

The California Code of Regulations delineates the difference between outpatient 
rehabilitation services and day rehabilitation services.  The term “rehabilitation,” 
which definition has been adopted by the County of Santa Clara in its Clinical 
Record Documentation Manual for Outpatient Mental Health Services, means “a 
service activity which includes, but is not limited to, assistance in improving, 
maintaining, or restoring a beneficiary’s or group of beneficiaries’ functional 
skills, daily living skills, social and leisure skills, grooming and personal hygiene 
skills, meal preparation skills, and support resources, and/or medication 
education.”  Title 9 C.C.R., § 1810.243.  Title 9 limits the definition of “day 
rehabilitation services” to a structured program of rehabilitation and therapy to 
improve, maintain or restore personal independence and functioning, consistent 
with requirements for learning and development, which provides services to a 
distinct group of individuals.  Services are available at least three hours and less 
than 24 hours each day the program is open.”  Title 9 C.C.R. § 1810.212.  The 
definition of day rehabilitation services, as acknowledged by the Commission on 
State Mandates (CSM) in its Draft Staff Analysis, does not include socialization 
and vocational services. [Footnote 1 states the following:  “Socialization and 
vocational services are also shown as separate services from day rehabilitation 
through different service codes in the cost report.”]  However, outpatient 
rehabilitation services include socialization and vocational services such as “daily 
living skills, social and leisure skills, grooming and personal hygiene, and meal 
preparation skills,” which are outside the definition of day rehabilitation services.  
The definitions under Title 9 illustrate the differences between outpatient 
rehabilitation services and day rehabilitation services. 

Recognizing the differences between outpatient rehabilitation services and day 
rehabilitation services, outpatient rehabilitation services were excluded from  
Title 2 C.C.R. § 60020 (i), which governs reimbursable services under the 
program.  Title 2 C.C.R. § 60020 (i) defines “mental health services” as “mental 
health assessments and the following services when delineated on an 
Individualized Education Program in accordance with Section 7572(d) of the 
Government Code: psychology as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
case management.” 

                                                                                                                                                             
Rehabilitation services are also not mentioned in the list of mental health services 
eligible for reimbursement.  However, DMH questions the need to specifically 
identify rehabilitation as a particular type of mental health service allowable 
under this program.  Pursuant to the Final Statement of Reasons for  
Section 1810.242 of Title 9 of the California Code of Regulations, rehabilitation 
is an essential component of many mental health services. 
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The HDS and HDS II Parameters and Guidelines also do not identify outpatient 
rehabilitation services as a reimbursable activity.  The Parameters and Guidelines 
further state “when providing psychotherapy or other mental health treatment 
services, the activities of crisis intervention, vocational services, and socialization 
services are not reimbursable.” 

Consistent with Title 2 and the HDS and HDS II Parameters and Guidelines, CSM 
declared in its Statement of Decision issued on May 26, 2005 and by letter to 
DMH dated February 27, 2009, that rehabilitation services, as defined under  
Title 9 C.C.R. § 1810.243, are not reimbursable services.  CSM stated that the test 
claim regulations do not require or mandate counties to perform activities defined 
by section 1810.243.  As can be seen, outpatient rehabilitation services have been 
consistently excluded from reimbursable activities under HDS. 

Commission Responsibilities 
Government Code section 17561, subdivision (b), authorizes the State Controller’s Office to 
audit the claims filed by local agencies and school districts and to reduce any claim for 
reimbursement of state-mandated costs that the State Controller’s Office determines is excessive 
or unreasonable. 

Government Code Section 17551, subdivision (d), requires the Commission to hear and decide a 
claim that the State Controller’s Office has incorrectly reduced payments to the local agency or 
school district.   

If the Commission determines that a reimbursement claim has been incorrectly reduced,  
section 1185.7 of the Commission’s regulations requires the Commission to send the statement 
of decision to the State Controller’s Office and request that the costs in the claim be reinstated. 

Analysis 
The Handicapped and Disabled Students program has a long and complicated history with 
several sets of parameters and guidelines that apply to different fiscal years.  A summary of the 
program is provided in the analysis.   

The County’s claim was reduced on the ground that the costs incurred for the activities 
performed by the County (providing outpatient rehabilitation services to seriously emotionally 
disturbed pupils) are not reimbursable.   

In its audit of the County’s claim, the State Controller’s Office relies on Medi-Cal definitions of 
mental health services for other programs that are included in Title 9 of the California Code of 
Regulations and on the billing codes identified in the County’s reimbursement claims.  The 
County claimed the costs for outpatient rehabilitation services using the cost report method and 
identified a Department of Mental Health billing code for rehabilitation services under Mode 15.  
According to the Department of Mental Health and the State Controller’s Office, Mode 15 is a 
billing code used for Medi-Cal reimbursement for outpatient rehabilitation services provided in 
accordance with section 1810.243 of the Title 9 Medi-Cal regulations.  The State Controller’s 
Office contends that the Commission denied reimbursement for the services identified in section 
1810.243. 

Although the County’s reimbursement claim identifies the outpatient rehabilitation costs under 
Mode 15, the County now argues that the outpatient rehabilitation services it provided fall within 



8 
 

the category of “day rehabilitation” under the Title 2 Handicapped and Disabled Students 
regulations.  The State Controller’s Office and the Department of Mental Health argue, however, 
that under the Title 9 Medi-Cal regulations, “day rehabilitation” is a different category of service 
defined in section 1810.212 and is billed separately under Mode 10.  The Controller’s Office 
provided reimbursement for all costs claimed under Mode 10, but reduced all costs claimed 
under Mode 15.  

The Controller’s Office further believes the County is now taking a position contrary to the 
reimbursement claims and cost reports it certified and filed under penalty of perjury.  The 
Controller’s Office questions the “potential ramifications arising from the [County’s] possible 
misreporting of services to federal and state agencies” for Medi-Cal reimbursement. 

The County does not explain why it filed the reimbursement claims using the Mode 15 billing 
code for outpatient services, but argues that it is not material to the issue presented in this case: 

As the Controller admits, the mode and service function codes are derived from 
the Medi-Cal reimbursement system.  The Medi-Cal codes differentiate services 
based on billable units, not on service type, and therefore cannot be used to 
assess whether a particular service fits within a programmatic or clinical 
definition.  It is therefore immaterial whether the County codes it mental health 
rehabilitation services as Outpatient Services or Day Services for Medi-Cal 
billing purposes; the only question is whether the actual services the County 
provides fit within the set of mental health services that are reimbursable under 
the AB 3632 Parameters and Guidelines. 

The Commission does not have jurisdiction to determine whether the County filed a false report 
and those issues are not presented here. 

For the reasons provided in the following analysis, staff finds that the Controller’s Office is 
mistakenly relying on Medi-Cal regulations and billing codes to determine this case.  The 
reimbursable activities in this case are mandated by Government Code section 7576 and Title 2 
regulations and not by the Medi-Cal regulations.  Thus, the proper analysis of this claim depends 
on the interpretation of the “mental health treatment services” required to be provided pursuant 
to Government Code section 7576 and sections 60020 and 60200 of the Title 2 regulations, and 
the findings of the Commission in the statements of decision and parameters and guidelines for 
this program, and not on the assumption that the definitions in Title 9 Medi-Cal regulations 
apply.   

A. The footnote in the statement of decision on reconsideration denying reimbursement 
for providing mental health services based on section 1810.243 of the Department of 
Mental Health’s Title 9 regulations has no bearing on the issue of whether 
outpatient rehabilitation services are reimbursable under section 60020 of the  
Title 2 regulations that implements the Handicapped and Disabled Students 
program. 

The State Controller’s Office contends that the Commission specifically denied reimbursement 
for the outpatient rehabilitation services in a footnote in the statement of decision on 
reconsideration of the Handicapped and Disabled Students program (04-RL-4282-04).  The 
footnote addresses a request by another interested county to define “rehabilitation” by using the 
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definition in section 1810.243 of the Title 9 regulations.  The Commission denied the request.  
The footnote states the following: 

In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified 
in section 1810.243 of the regulations adopted by the Department of Mental 
Health under the Medi-Cal Specialty Mental Health Services Consolidation 
program.  (Cal. Code Regs., tit. 9, § 1810.243.)  These activities include 
“assistance in improving, maintaining, or restoring a beneficiary’s or group of 
beneficiaries’ functional skills, daily living skills, social and leisure skills, 
grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of 
[the] test claim regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not 
require or mandate counties to perform the activities defined by section 1810.243 
of the Department’s title 9 regulations.  In addition, the test claim regulations do 
not reference section 1810.243 of the Department’s title 9 regulations for any 
definition relevant to the program at issue in this case.   

The Controller’s interpretation that the Commission denied reimbursement for outpatient 
rehabilitation costs under the Handicapped and Disabled Students program in this footnote is 
wrong.   

Section 1810.243 is a regulation adopted by the Department of Mental Health to implement the 
Medi-Cal Specialty Mental Health Services program, which provides managed mental health 
care for Medi-Cal beneficiaries.  It defines rehabilitation services under that program as “a 
service activity, which includes, but is not limited to assistance in improving, maintaining, or 
restoring a beneficiary’s or group of beneficiaries’ functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

Section 1810.243 was not adopted to implement the Handicapped and Disabled Students 
program or the special education provisions of federal law and was not referenced in the plain 
language of the regulations adopted to implement the Handicapped and Disabled Students 
program.  Nor was section 1810.243 pled in the Handicapped and Disabled Students program.  
Thus, the Commission did not have jurisdiction to make any mandate findings relating to section 
1810.243.   

In addition, the plain language contained in the regulations that implement the Handicapped and 
Disabled Students program is not the same as the language in section 1810.243.  Thus, on its 
face, section 1810.243 has nothing to do with the test claim regulations at issue here and is not 
relevant to the Handicapped and Disabled Students program.   

Therefore, the Commission’s footnote in the statement of decision on reconsideration simply 
finds that section 1810.243 of the regulations adopted under a completely different program is 
not relevant to the Handicapped and Disabled Students program.   

In addition, the parameters and guidelines do not include any language excluding outpatient 
rehabilitation services.  Thus, outpatient rehabilitation services cannot be presumed excluded 
from the parameters and guidelines as a reimbursable cost.   
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B. Providing outpatient rehabilitation services required by a pupil’s IEP is a 
reimbursable activity and, thus, the State Controller’s Office incorrectly reduced 
the costs incurred by the claimant for the provision of these services in fiscal years 
2003-2004 through 2005-2006. 

Government Code section 7576 requires the county to provide psychotherapy or other mental 
health services when required by a pupil’s IEP.  Section 60200 of the regulations adopted to 
implement the Handicapped and Disabled Students program requires the County to pay for the 
mental health services included in an IEP.  Section 60020 of the Title 2 regulations defines 
“mental health services.”   

The Commission’s statement of decision and parameters and guidelines approved reimbursement 
for providing and paying for the mental health services identified in section 60020 when required 
by a pupil’s IEP, but did not interpret the meaning of the words used in section 60020 that define 
the services.   

The Commission also found that socialization services, vocational services, and crisis 
intervention services, as those terms were defined in section 60020 of the Title 2 regulations 
before the regulation was amended in 1998, were no longer mandated as a “mental health 
service” to be provided under the program after the 1998 amendment.   

Thus, the analysis of this case requires the interpretation of the words identified in 60020 and 
included the Commission’s parameters and guidelines, and the meaning of services excluded by 
the Commission after the regulations were amended in 1998 to determine what is reimbursable.  
The interpretation must be done in context with state and federal special education law.  The 
regulations are intended to “assure conformity” with the federal IDEA and “shall be construed as 
supplemental to, and in the context of federal and state laws and regulations relating to 
interagency responsibilities for providing services to pupils with disabilities.”  

1) State and federal special education law require the provision of mental health treatment 
services when required by the IEP to assist the pupil to benefit from special education.   

Under federal law, the IDEA guarantees to disabled pupils, including those with mental health 
needs, the right to receive a free and appropriate public education that includes psychological 
and other mental health treatment services specially designed to meet the pupil’s unique 
educational needs in the least restrictive environment.  The mental health services required to be 
provided are those that assist the pupil in obtaining an educational benefit.  The list of services in 
federal regulations is not exhaustive and is provided as an example of the types of services that 
can be tailored to fit the unique needs of the child.   

It is a violation of federal law if a public agency fails to implement the services identified in the 
IEP as necessary to assist the pupil in obtaining an educational benefit from the service.   

In this case, the Controller does not dispute that the services provided by the County fall within 
the requirements of the federal IDEA.  The final audit report states that “we do not dispute the 
need for nor the basis to provide rehabilitation services prescribed within a pupil’s IEP in 
accordance with federal IDEA regulations.” 

Similarly, the state’s Handicapped and Disabled Student’s program requires that mental health 
treatment services be included in the pupil’s IEP based on a finding by the IEP team that the 
service is necessary for the pupil to benefit from special education.  The IEP team is made up of 
the parents, regular education teacher, special education teacher, a representative of the local 
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educational agency, a person who can interpret instructional implications of assessment results, 
and the pupil.  The county is not a member of the IEP team unless residential treatment is 
recommended.    

Pursuant to Government Code section 7576, subdivision (a), and section 60200 of the Title 2 
regulations, the county is then responsible for providing and paying for the mental health 
services “required in the IEP of a pupil.”  Any changes to the mental health services must be 
proposed to the IEP team.  The County has no authority to unilaterally change the mental health 
services identified in the pupil’s IEP.  

If the County fails to provide or pay for the treatment services identified in the IEP, an 
administrative complaint may be filed by the parent or local education agency with the Office of 
Administrative Hearings to enforce the provisions of the IEP pursuant to Government Code 
section 7585.  The administrative procedures before the Office of Administrative Hearings must 
be exhausted before the parties resort to relief from the courts. 

Accordingly, once the service is identified in the IEP, the County is required by the Handicapped 
and Disabled Students program to provide and pay for the service.   

The County maintains in this case that all outpatient rehabilitation services were required by the 
pupils’ IEPs and determined by the IEP team to provide an educational benefit to the pupil, and 
thus it was required to provide and pay for these services.  The record supports this contention.  

The Controller’s Office does not dispute that the County was required by federal law to provide 
outpatient services, or that the outpatient rehabilitation services were approved by the IEP team.  
However, the Controller’s Office argues that neither the definition of “mental health services” in 
section 60020 of the Title 2 regulations, nor the parameters and guidelines include outpatient 
rehabilitation services. Thus, the Controller’s Office asserts that the costs incurred by the County 
are not reimbursable.   

The Controller’s interpretation of the regulation is wrong. 

2) The State Controller’s Office incorrectly reduced some of the costs incurred by the 
County for providing services that fall within the definitions in section 60020.   

All of the statements of decision adopted by the Commission for this program conclude that 
providing mental health treatment services required by a pupil’s IEP pursuant to Government 
Code section 7576 and sections 60200 and 60020 of the Title 2 regulations are reimbursable. 

The statement of decision and parameters and guidelines for the original test claim, Handicapped 
and Disabled Students (CSM 4282), address costs incurred through June 30, 2004, for 
psychotherapy and other mental health treatment services using the definitions of “mental health 
services” in section 60020 of the Title 2 regulations as originally adopted in 1986.   

The statement of decision and parameters and guidelines for Handicapped and Disabled Students 
II (02-TC-04/49) address the costs incurred beginning July 1, 2001, for psychotherapy and other 
mental health treatment services required by a pupil’s IEP using the definitions of “mental health 
services” in the 1998 amendment to section 60020 of the regulations.   

Both the County’s reimbursement claims and the Controller’s audit report generally identify the 
Handicapped and Disabled Students program without specifying the set of parameters and 
guidelines used.  Since both sets of parameters and guidelines cover costs for all fiscal years at 
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issue here based on section 60020 as originally adopted and as amended in 1998, both versions 
are analyzed below.   

The original parameters and guidelines adopted in Handicapped and Disabled Students  
(CSM 4282) apply to the fiscal year 2003-2004 costs incurred by the County and authorize 
reimbursement for psychotherapy and other mental health treatment services as follows: 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a) Individual therapy; 

b) Collateral therapy and contacts; 

c) Group therapy; 

d) Day treatment; and 

e) Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

The original parameters and guidelines do not identify the definitions in section 60020 of the 
Title 2 regulations, but the language is consistent with that section.  Section 60020 as originally 
adopted in 1986 defined “mental health services” by borrowing the definitions from the Short-
Doyle Act in sections 542 to 543 of the Title 9 regulations. 

Thus, with the definitions borrowed from section 542 of the title 9 regulations, section 60020 
defined “day services” as those “services that are designed to provide alternatives to 24-hour care 
and supplement other modes of treatment and residential services” as follows: 

• Day care intensive services are “services designed and staffed to provide a 
multidisciplinary treatment program of less than 24 hours per day as an alternative to 
hospitalization for patients who need active psychiatric treatment for acute mental, 
emotional, or behavioral disorders and who are expected, after receiving these services, 
to be referred to a lower level of treatment, or maintain the ability to live independently 
or in a supervised residential facility.” 

• Day care habilitative services are “services designed and staffed to provide counseling 
and rehabilitation to maintain or restore personal independence at the best possible 
functional level for the patient with chronic psychiatric impairments who may live 
independently, semi-independently, or in a supervised residential facility which does not 
provide this service.”, 

• “Socialization skills” are “services designed to provide life-enrichment and social skill 
development for individuals who would otherwise remain withdrawn and isolated.  
Activities should be gauged for multiple age groups, be culturally relevant, and focus 
upon normalization.” 

• “Vocational skills” are “services designed to encourage and facilitate individual 
motivation and focus upon realistic and obtainable vocational goals.  To the extent 
possible, the intent is to maximize individual client involvement in skill seeking and skill 
enhancement, with the ultimate goal of meaningful productive work.”   
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Section 60020 borrowed the definitions of “outpatient services” (“services designed to provide 
short-term or sustained therapeutic intervention for individuals experiencing acute or ongoing 
psychiatric distress”) from section 543 of the Title 9 regulations as follows:   

• Collateral services, which are “sessions with significant persons in the life of the patient, 
necessary to serve the mental health needs of the patient.” 

• Assessment, which is defined as “services designed to provide formal documented 
evaluation or analysis of the cause or nature of the patient’s mental, emotional, or 
behavioral disorder.  Assessment services are limited to an intake examination, mental 
health evaluation, physical examination, and laboratory testing necessary for the 
evaluation and treatment of the patient’s mental health needs.” 

• Individual therapy, which is defined as “services designed to provide a goal directed 
therapeutic intervention with the patient which focuses on the mental health needs of the 
patient.” 

• Group therapy, which is defined as “services designed to provide a goal directed, face-to-
face therapeutic intervention with the patient and one or more other patients who are 
treated at the same time, and which focuses on the mental health needs of the patient.” 

• Medication, which is defined to include “the prescribing, administration, or dispensing of 
medications necessary to maintain individual psychiatric stability during the treatment 
process.  This service shall include the evaluation of side effects and results of 
medication.” 

• Crisis intervention, which means “immediate therapeutic response which must include a 
face-to-face contact with a patient exhibiting acute psychiatric symptoms to alleviate 
problems which, if untreated, present an imminent threat to the patient or others.”   

The definitions in section 60020 are broad and contain no limitations with respect to specific 
behavioral interventions within each category.  For example, “day care habilitative services” 
include any service designed and staffed to provide counseling and rehabilitation to maintain or 
restore personal independence at the best possible functional level.  “Individual therapy” is 
defined as any service designed to provide a goal directed therapeutic intervention that focuses 
on the mental health needs of the pupil.  These services may not fit nicely into a box on a 
reimbursement claim or cost report.  Nor do the needs of seriously emotionally disturbed pupils 
fit into a one-size-fits-all box.  Each child is different and federal and state law demand that 
professionals draw on a wide array of services tailored to meet the special needs of each unique 
child.  The services are required as long as they benefit the pupil’s education. 

The evidence in this case shows that the outpatient rehabilitation services required by the IEPs 
and provided by the County consisted of a series of behavioral interventions (including cognitive 
restructuring, communication training, behavioral activation, emotional regulation, problem 
solving, relaxation training, and safety planning) provided while the pupil was in school or at 
home.  The treatment also included collateral sessions with the parent and teacher.  It is 
undisputed that these services were determined by the IEP team to assist the child to better 
manage the skills necessary to function in school.   

Therefore, except as explained below for socialization services provided by the County, staff 
finds that the services provided fall within the definitions of day care intensive services, day care 
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habilitative services, individual therapy, and collateral services in section 60020 as originally 
adopted and included in the parameters and guidelines for Handicapped and Disabled Services 
(CSM 4282).  Although day care intensive and habilitative services are listed as “day services” 
and not as “outpatient services,” these day services are designed to provide an alternative to 24-
hour residential counseling and include rehabilitation.  The word, “day” in the phrase indicates 
that the services do not consist of 24-hour residential treatment.  In addition, the services 
provided by the County fit within the definitions of collateral services since sessions were 
conducted with the pupils’ parents and teachers.  The category of “individual therapy” also 
applies because it broadly defines the treatment as services designed to provide goal-directed 
therapeutic interventions.  

Staff also finds that the County’s provision of services, except as explained in the next section 
below, fall within the statement of decision and parameters and guidelines for Handicapped and 
Disabled Students II (02-TC-40/02-TC-49).  Handicapped and Disabled Students II authorizes 
reimbursement for providing mental health treatment services defined in section 60020 of the 
regulations as amended in 1998.  As amended, section 60020 states the following:  

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

The Commission found that providing case management services and individual or group 
psychotherapy services, as defined in Business and Professions Code section 2903, when 
required by the pupil’s IEP were new services mandated by the state.  Psychotherapy services 
under the Business and Professions Code are broadly defined to include any of the following: 

Psychotherapy within the meaning of this chapter means psychological methods 
in a professional relationship to assist a person or persons to acquire greater 
human effectiveness or to modify feelings, conditions, attitudes, and behavior 
which are emotionally, intellectually, or socially ineffectual or maladjustive.   

The amendment to section 60020 also created a slight wording change to some of the other 
services.  The former language requiring “day care intensive services” and “day care habilitative 
services” was changed to “intensive day treatment” and “day rehabilitation services.”  The term 
“collateral services” stayed the same.  In addition, the amendment to section 60020 deleted the 
definitions provided by sections 542 and 543 of the Department of Mental Health’s Title 9 
regulations, including the specific definitions of these services.   

Although the amendment created a slight wording change with these services, the Commission 
found that intensive day treatment, day rehabilitation services, and collateral services were not 
new activities required by the 1998 amendments, but continued to be mandated by section 60020 
when required by a pupil’s IEP.   

Thus, the Commission treated “intensive day treatment” the same as “day care intensive 
services” and treated “day rehabilitation services” the same as “day care habilitative services.”  
“Habilitative” services under former section 60020 were expressly defined to include 
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“rehabilitation,” the same term used in the 1998 regulations.  Both the original and amended 
versions of section 60020 specify that the intensive treatment and rehabilitative services are 
designed to be provided during the “day” as opposed to 24-hour residential care.  Moreover, 
there is no indication in the final statement of reasons supporting the 1998 regulatory amendment 
to suggest that the purpose of the amendment was to change the requirement imposed on 
counties to provide rehabilitation services. The Commission also treated “collateral services” the 
same as prior law.   

The Commission’s parameters and guidelines for Handicapped and Disabled Students II  
(02-TC-40/02-TC-49) authorize reimbursement for the following activities: 

• Provide case management services and individual or group psychotherapy services, 
as defined in Business and Professions Code section 2903, when required by the 
pupil’s IEP.  This service shall be provided directly or by contract at the discretion of 
the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) [beginning  
July 1, 2001] 

• Beginning July 1, 2004, provide mental health assessments, collateral services, 
intensive day treatment, and day rehabilitation services when required by the pupil’s 
IEP.  These services shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

Thus, the outpatient rehabilitation services provided by the County also fall within the definitions 
contained in section 60020 as amended in 1998. 

A look at all of the relevant terms in section 60020 produces a dizzying list of mental health 
services that are difficult to understand: related services, rehabilitation services, outpatient 
services, day care habilitative services, day rehabilitation services, day care intensive services, 
intensive day treatment, collateral services, individual therapy.  However, the Commission’s 
charge is to determine what is reimbursable by interpreting the meaning of these terms. 

For the reasons identified above, the services identified in section 60020 must be interpreted 
broadly in light of state and federal law.  The outpatient rehabilitation services provided by the 
County were designed to assist the child to better manage the skills necessary to function in 
school, and are considered related services required to be provided by state and federal law.  
Pursuant to the Commission’s decision that reimbursement is required for the provision and 
payment of the services as contained in the broad definitions of section 60020 and required by 
the pupils’ IEPs, the outpatient rehabilitation services (except for socialization services) provided 
and paid for by the County are eligible for reimbursement.   

3) Socialization services are not reimbursable under the Commission’s statement of decision 
and parameters and guidelines and, thus, the reduction of those costs is correct. 

The Controller’s Office asserts that the County’s reimbursement claims were properly reduced 
because the rehabilitation services provided by the County include socialization and vocational 
services, services which the Commission expressly found not to be reimbursable.  The 
Controller’s audit report contends the following:  

Day care habilitative (rehabilitation) services do not include vocational services or 
socialization services.  But the County’s Clinical Record Documentation Manual 
for Outpatient Mental Health Services defines rehabilitation services to include 
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medication education and compliance, grooming and personal hygiene skills, 
meal preparation skills, money management, leisure skills, social skills, 
developing and maintaining a support system, maintaining current housing 
situation.   

To support its contention, the Controller’s Office submitted several progress reports showing the 
County’s treatment provided to pupils that addressed issues related to grooming and social skills.  

The County acknowledges that that some of the specific interventions described in the pupils’ 
files may develop a child’s socialization or vocational skills.  But the County asserts that the 
primary goal of the interventions was not to develop social or vocational skills, but to equip the 
children in the least restrictive environment with the skills necessary to function independently in 
an educational environment.  

The Controller’s Office is correct that section 60020 was amended in 1998 and as part of the 
amendment, the definitions borrowed from sections 542 and 543 were deleted from section 
60020.  In addition, the service categories of “socialization services, vocational services, and 
crisis intervention” were deleted from the plain language of section 60020.   

In the statement of decision for Handicapped and Disabled Students II, the Commission found 
that the service categories of socialization, vocational skills, and crisis intervention in former 
section 60020 were no longer mandated by the state based on the deletion of these words from 
section 60020 and the final statement of reasons issued by the Departments of Mental Health and 
Education that explained the amendment to section 60020.  The statement of decision in 
Handicapped and Disabled Students II (which has a reimbursement period beginning  
July 1, 2001) states the following: 

However, the activities of crisis intervention, vocational services, and socialization 
services were deleted by the test claim regulations.  The final statement of reasons, in 
responding to a comment that these activities remain in the definition of “mental health 
services,” states the following: 

The provision of vocational services is assigned to the State Department 
of Rehabilitation by Government Code section 7577. 

Crisis service provision is delegated to be “from other public programs or 
private providers, as appropriate” by these proposed regulations in Section 
60040(e) because crisis services are a medical as opposed to educational 
service.  They are, therefore, excluded under both the Tatro and Clovis 
decisions.  These precedents apply because “medical” specialists must 
deliver the services.  A mental health crisis team involves specialized 
professionals.  Because of the cost of these professional services, 
providing these services would be a financial burden that neither the 
schools nor the local mental health services are intended to address in this 
program. 

The hospital costs of crisis service provision are explicitly excluded from 
this program in the Clovis decision for the same reasons. 

Additionally, the IEP process is one that responds slowly due to the 
problems inherent in convening the team.  It is, therefore, a poor avenue 
for the provision of crisis services.  While the need for crisis services can 
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be a predictable requirement over time, the particular medical 
requirements of the service are better delivered through the usual local 
mechanisms established specifically for this purpose. 

Thus, counties are not eligible for reimbursement for providing crisis intervention, 
vocational services, and socialization services since these activities were repealed as of 
July 1, 1998.  

The Departments’ response to the comments in the final statement of reasons explains why 
vocational services and crisis intervention services were deleted.  Vocational services were 
assigned to the State Department of Rehabilitation by statute.  And crisis intervention services 
were considered “medical” services rather than “educational” services and, thus, under the 
courts’ interpretation of the IDEA, medical services are not required to be provided.  The 
response, however, does not explain why socialization services were deleted.  Nor does the 
summary of the regulatory amendments on section 60020 that is contained in the final statement 
of reasons explain the deletion of socialization services.  The summary simply says that: 

“Subsection (i) [of section 60020], which defines the term ‘mental health 
services,’ clarifies the nature and scope of such services, including assessments.  
Section 7576 of Chapter 26.5 of the Government Code requires such clarification. 

Nevertheless, the Commission is bound by its decision.  The decision, adopted in 2005, is a final 
binding decision and was never challenged by the parties.  The parameters and guidelines clearly 
state that “when providing psychotherapy and other mental health treatment services, the 
activities of crisis intervention, vocational services, and socialization services are not 
reimbursable.”  Once “the Commission’s decisions are final, whether after judicial review or 
without judicial review, they are binding, just as judicial decisions.”2 

In this case, the record submitted to the Commission does not contain evidence that the County 
provided “vocational skills.”  That makes sense.  Vocational skills are provided under the 
Handicapped and Disabled Students program by the Department of Rehabilitation pursuant to 
Government Code section 7577.  Government Code section 7577 requires the Department of 
Rehabilitation and the Department of Education to jointly develop assessment procedures for 
determining client eligibility for Department of Rehabilitation services for disabled pupils in 
secondary schools to help them make the transition from high school to work.   

However, there is evidence that the County provided “social skills” interventions. The County 
identifies eight categories of interventions it provided.  These intervention categories  include 
cognitive restructuring, communications training, behavioral activation, emotional regulation, 
problem solving, relaxation training, safety planning, and social skills training. The State 
Controller’s Office has not disputed that the County provided these services.  Of the eight 
categories, one category is labeled “social skills.”  

In the draft staff analysis, staff disagreed with the Controller’s assertion and reduction of costs 
for social skills training since all of the services provided by the County were designed for the 
purpose of providing an educational benefit to the students, and were not designed to develop 
social skills.   

                                                 
2 California School Boards Assoc. v. State of California (2009) 171 Cal.App.4th 1183, 1200. 
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After further review, however, that conclusion is not correct as a matter of law.  Section 60010, 
subdivision (s), of the Title 2 regulations defines “related services” as “those services that are 
necessary for a pupil with a disability to benefit from the special education program in 
accordance with the federal IDEA.  “Related services” under the IDEA includes mental health 
treatment services.  And, under former section 60020, “mental health treatment services” was 
defined to include “socialization services.”  When read in the context of the federal IDEA and 
section 60010, the definition in section 60020 of “socialization services” is one service among 
the listed services that are necessary for a pupil with a disability to benefit from the special 
education program in accordance with the federal IDEA.  Moreover, all services provided by the 
County here, including “social skills” services, were determined by the IEP team to benefit the 
child’s education and were identified in the pupils’ IEPs as a required service.  Therefore, even 
though the plain language in the section 60020 definition of “socialization skills” states that the 
service is designed to provide social skills, the ultimate and overall purpose of the socialization 
treatment and all the other treatment categories in section 60020, must be, by law, designed for 
the purpose of providing an educational benefit.  The development of social skills may, given the 
needs and assessment of the child, be considered necessary for educational purposes and under 
such circumstances, is a required service under the program. 

The Commission nevertheless expressly determined that socialization skills, as defined in former 
section 60020, are not reimbursable because the service category was deleted from regulation.  
“Socialization skills” were defined as “services designed to provide life-enrichment and social 
skill development for individuals who would otherwise remain withdrawn and isolated.”  This 
definition, like the other definitions in section 60020, is broad.  While the list of services in 
section 60020 can all be categorized similarly as day or outpatient services, the services were 
listed in different categories.  This suggests that the Departments of Mental Health and 
Education intended the categories in section 60020 to provide different services.  Thus, 
“socialization skills” (designed to provide life-enrichment and social skill development) must be 
different than day care intensive services (a multidisciplinary treatment program of less than 24 
hours per day), day care habilitative services (services designed to provide counseling and 
rehabilitation to maintain or restore personal independence), and individual therapy (services 
designed to provide a goal directed therapeutic intervention with the patient which focuses on the 
mental health needs of the patient). 

The only category of intervention and service provided by the County which clearly falls within 
the definition of “socialization services” is the “social skills training.”  As stated by the County, 
social skills training uses cognitive behavioral techniques to expand and improve interpersonal 
interactions and helps to broaden the child’s social support circle; i.e., the service provides life-
enrichment and social skill development as defined in former section 60020 under “socialization 
skills.”  

Accordingly, of the eight categories of treatment provided by the County, one category (social 
skills training) is not eligible for reimbursement under the Commission’s statement of decision 
and parameters and guidelines. 

Therefore, staff recommends that the Commission remand the claims back to the State 
Controller’s Office to determine the portion of the costs claimed related to “social skills 
training,” which can be properly reduced.  Based on this analysis, all other costs incurred for 
outpatient rehabilitation services are incorrectly reduced and should be reinstated. 
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C. The Commission does not have jurisdiction to determine whether the County 
received offsetting revenue from the Wraparound program because the reduction of 
costs was not made on this ground and the time for completing the audit has 
expired. 

The Controller’s Final Audit report states the following: 

The rehabilitation services provided by the County are also provided under the 
Wraparound program, which use non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program. 

Although the Controller “did not pursue” the issue of potential offsetting revenue received by the 
County under the Wraparound program, the Controller’s Office now urges the Commission to 
address the issue.  In comments filed on April 22, 2011, the Controller states that “[a]lthough 
[the issue] may not have been fully developed in the audit, the problem was raised in the audit 
and is an appropriate subject for the commission to consider.”  In the Controller’s comments 
filed May 9, 2011, it asserts that the revenues received from the Wraparound program apply to 
some of the services provided by pupils under the Handicapped and Disabled Students program 
and are relevant as potential offsetting revenue.  The Controller’s Office further asserts that the 
County did not respond to audit inquiries or address the issue in its response to the draft audit 
report.  The Controller’s Office states that “[d]espite the lack of response from the county, we 
continue to believe that Wraparound revenues deserve consideration in the determination of the 
eligibility of outpatient rehabilitation services.” 

The Commission, however, does not have jurisdiction to consider this issue.  Pursuant to 
Government Code section 17558.5, “an audit shall be completed [by the Controller’s Office] not 
later than two years after the date that the audit is commenced.”   

In this case, the evidence shows that the audit was underway in December 2008, when the 
Controller’s Office conducted an exit conference with the County before issuing the draft audit 
report.  Thus, pursuant to Government Code section 17558.5, more than two years have passed 
since the audit was commenced.  Although the Controller’s Office may have inquired about the 
Wraparound funds during the audit, there is no evidence that the reductions were made because 
the County failed to identify offsetting revenue.  Rather, the reductions were based on the 
Controller’s contention that the costs incurred for outpatient rehabilitation services were not 
reimbursable.  The Controller’s final audit report states that the Wraparound issue was not 
pursued “since outpatient rehabilitation services are excluded from reimbursement under the 
mandated cost program.”  Based on this language in the final audit report, the County has not 
been put on notice that its claim was reduced on the ground that it did not properly identify 
offsetting revenue.  Since more than two years have lapsed since the audit of the County’s 
reimbursement claims were commenced, the Commission has no authority to re-open the audit 
period to address potential new grounds for reducing the County’s claims. 

Thus, the Commission does not have jurisdiction to determine whether the County received 
offsetting revenue from the Wraparound program. 
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Conclusion 
For the foregoing reasons, staff concludes that the State Controller’s Office correctly reduced the 
costs incurred for providing “social skills training.”  Staff further concludes that the State 
Controller’s Office incorrectly reduced all other costs claimed by the County for providing 
outpatient rehabilitation services as required by the pupils’ IEPs.    

Staff Recommendation 
Staff recommends that the Commission adopt this analysis to approve the incorrect reduction 
claim filed by the County of Santa Clara in accordance with this analysis. 

Staff further recommends that the County’s reimbursement claims be remanded back to the State 
Controller’s Office to determine the portion of the costs claimed related to “social skills 
training,” which can be properly reduced.  All other costs incurred by the County for outpatient 
rehabilitation services are incorrectly reduced and should be reinstated. 

______________________________________________________________________________ 
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STAFF ANALYSIS 
Claimant  
County of Santa Clara 

Chronology 
03/07/05 County files amended reimbursement claim for fiscal year 2003-20043 

01/12/06 County files reimbursement claim for fiscal year 2004-20054 

01/10/07 County files reimbursement claim for fiscal year 2005-20065 

03/13/09 State Controller’s Office issues initial draft audit report on County’s 
reimbursement claims for fiscal years 2003-2004 through 2005-20066 

05/22/09 State Controller’s Office issues revised draft audit report stating that the County 
claimed “ineligible” rehabilitation services for fiscal years 2003-2004 through 
2005-20067 

06/19/09 County sends letter to State Controller’s Office disagreeing with proposed 
reduction of rehabilitation services8 

06/30/09 State Controller’s Office issues final audit report, reducing all costs claimed for 
rehabilitation services9 

01/15/10 County requests reconsideration of final audit report10 

03/10/10 State Controller’s Office responds to County’s request for reconsideration11 

04/12/10 County files incorrect reduction claim12 

05/20/10 County amends incorrect reduction claim13 

                                                 
3 Exhibit A, page 484. (Page number citations in this analysis reference the Commission’s record 
on this incorrect reduction claim as identified in the Table of Contents for this item.  The 
numbers are located in bold on the bottom center of each page.)  
4 Exhibit A, page 584. 
5 Exhibit A, page 648. 
6 Exhibit A, page 49. 
7 Exhibit A, page 73. 
8 Exhibit A, page 86. 
9 Exhibit A, page 95 
10 Exhibit A, page 168. 
11 Exhibit A, page 227. 
12 Exhibit A. 
13 Exhibit A. 
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06/08/10 Incorrect reduction claim deemed complete and issued for comment14;  
no comments filed 

03/25/11 Draft staff analysis issued for comment; comments due April 15, 2011,  
hearing set for May 26, 201115 

04/15/11 County files comments on draft staff analysis16 

04/15/11 State Controller’s Office requests extension of time to file comments until  
April 22, 2011 

04/18/11 Request by the State Controller’s Office for extension of time to file comments is 
granted 

04/22/11 Department of Mental Health files comments on draft staff analysis17 

04/22/11 State Controller’s Office files response to the draft staff analysis and over 900 
pages of supporting documentation18 

05/04/11 County files rebuttal comments19 

05/09/11 State Controller’s Office files comments responding to County rebuttal 
comments20 

I. Background 
This is an incorrect reduction claim filed by the County of Santa Clara regarding reductions 
made by the State Controller’s Office to reimbursement claims for costs incurred in fiscal years 
2003-2004 through 2005-2006 in the approximate amount of $8.6 million to provide outpatient 
mental health rehabilitation services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program.   

The Handicapped and Disabled Students program was enacted by the Legislature to implement 
federal law that requires states to guarantee to disabled pupils the right to receive a free and 
appropriate public education that emphasizes special education and related services, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.  The program shifted to counties the responsibility and funding to provide mental health 
services required by a pupil’s individualized education plan (IEP).  

The State Controller’s Office contends that outpatient rehabilitation services are not required by 
the underlying regulations as a service to be provided to seriously emotionally disturbed pupils 
and that providing outpatient rehabilitation services is not identified as a reimbursable activity in 

                                                 
14 Exhibit A. 
15 Exhibit C. 
16 Exhibit D. 
17 Exhibit E. 
18 Exhibit F. 
19 Exhibit G. 
20 Exhibit H. 
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the parameters and guidelines.  Thus, the State Controller’s Office argues that outpatient 
rehabilitation costs are not reimbursable and that its reduction to the County’s reimbursement 
claims is correct.  The Controller’s Office also contends that the County provided socialization 
and vocational services to pupils, which are not reimbursable under the parameters and 
guidelines. 

The County disagrees with the State Controller’s Office.  The County seeks a determination from 
the Commission pursuant to Government Code section 17551, subdivision (d), that the State 
Controller’s Office incorrectly reduced the claim, and requests that the Controller reinstate the 
$8.6 million reduced for fiscal years 2003-2004 through 2005-2006. 

The Handicapped and Disabled Students program has a long and complicated history, a 
summary of which is provided below. 

Federal Special Education Law 

The Handicapped and Disabled Students program (also known as the “AB 3632” program) was 
initially enacted in 1984 and 1985 as the state’s response to federal legislation (Individuals with 
Disabilities Education Act, or IDEA) that guaranteed to disabled pupils, including those with 
mental health needs, the right to receive a free and appropriate public education, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.   

Special education is defined under the IDEA as “specially designed instruction, at no cost to 
parents or guardians, to meet the unique needs of a handicapped child, including classroom 
instruction, instruction in physical education, home instruction, and instruction in hospitals and 
institutions.21  To be eligible for services under the IDEA, a child must be between the ages of 
three and twenty-one and have a qualifying disability.22  If it is suspected that a pupil has a 
qualifying disability, the Individual Education Program, or IEP, process begins.  The IEP is a 
written statement for a disabled child that is developed and implemented in accordance with 
federal IEP regulations.23  Pursuant to federal regulations on the IEP process, the child must be 
evaluated in all areas of suspected handicaps by a multidisciplinary team.  Parents also have the 
right to obtain an independent assessment of the child by a qualified professional.  Local 
educational agencies are required to consider the independent assessment as part of their 
educational planning for the child.  

A child that is assessed during the IEP process as “seriously emotionally disturbed” has a 
qualifying disability under the IDEA.24  “Seriously emotionally disturbed” children are children 
who have an inability to learn that cannot be explained by intellectual, sensory, or health factors; 
who are unable to build or maintain satisfactory interpersonal relationships with peers and 

                                                 
21 Former Title 20 United States Code section 1401(a)(16).  The definition can now be found in 
Title 20 United States Code section 1401(25). 
22 Title 20 United States Code section 1412.   
23 Title 20 United States Code section 1401; Title 34 Code of Federal Regulations section 
300.320 et seq. 
24 The phrase “serious emotionally disturbed” has been changed to “serious emotional 
disturbance.”  (See, 20 U.S.C. § 1401(3)(A)(i).)  
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teachers; who exhibit inappropriate types of behavior or feelings under normal circumstances; 
who have a general pervasive mood of unhappiness or depression; or who have a tendency to 
develop physical symptoms or fears associated with personal or school problems.  One or more 
of these characteristics must be exhibited over a long period of time and to a marked degree, and 
must adversely affect educational performance in order for a child to be classified as “seriously 
emotionally disturbed.”  Schizophrenic children are included in the “seriously emotionally 
disturbed” category.  Children who are socially maladjusted are not included unless they are 
otherwise determined to be emotionally disturbed.25   

Related services designed to assist the handicapped child to benefit from special education 
include psychological services counseling, and such developmental, corrective, and other 
supportive services) as may be required to assist a handicapped child to benefit from special 
education.26   

Each public agency must provide special education and related services to a disabled child in 
accordance with the IEP. 27  In addition, each public agency must have an IEP in effect at the 
beginning of each school year for every disabled child who is receiving special education from 
that agency.  The IEP must be in effect before special education and related services are 
provided, and special education and related services set out in a child’s IEP must be provided as 
soon as possible after the IEP is finalized. Each public agency shall initiate and conduct IEP 
meetings to periodically review each child’s IEP and, if appropriate, revise its provisions.  A 
meeting must be held for this purpose at least once a year.   

Commission’s Decision on Handicapped and Disabled Students (CSM 4282) 

Before the enactment of the Handicapped and Disabled Students program, the state adopted a 
plan to comply with federal law.  Under prior law, the state and the local educational agencies 
(school districts and county offices of education) provided all related services, including mental 
health services, to children with disabilities.  The responsibility for supervising special education 
and related services was delegated to the Superintendent of Public Instruction.  Local educational 
agencies (LEAs) were financially responsible for the provision of mental health services required 
by a pupil’s IEP. 28  

The Handicapped and Disabled Students program became effective on July 1, 1986 and shifted 
the responsibility and funding of mental health services required by a pupil’s IEP to county 
mental health departments.  A test claim on Handicapped and Disabled Students (CSM 4282) 
was filed on Government Code section 7570 et seq., as added and amended by Statutes 1984 and 

                                                 
25 Title 34 Code of Federal Regulations section 300.7. 
26 Title 20 United States Code section 1401; Title 34 Code of Federal Regulations section 
300.34. 
27 Title 34 Code of Federal Regulations section 300.323.  
28 Education Code sections 56000 et seq. 
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1985, and on the initial emergency regulations adopted by the Departments of Mental Health and 
Education to implement this program.29   

In 1990, the Commission adopted a statement of decision approving the Handicapped and 
Disabled Students test claim (CSM 4282) as a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution for the reimbursement period 
beginning July 1, 1986.  The Commission found that the activities of providing mental health 
assessments; participation in the IEP process; and providing psychotherapy and other mental 
health treatment services were reimbursable and that providing mental health treatment services 
was funded as part of the Short-Doyle Act,30 based on a cost sharing formula with the state.  
Beginning July 1, 2001, however, the 90 percent-10 percent cost sharing ratio for providing 
psychotherapy and other mental health treatment services no longer applies and counties are 
entitled to receive reimbursement for 100 percent of the costs to perform these services.31 

In 1991, the Commission adopted parameters and guidelines for CSM 4282 for the 
reimbursement period beginning July 1, 1986, and authorized reimbursement for mental health 
treatment services as follows: 

Ten (10) percent of any costs related to mental health treatment services rendered under the 
Short-Doyle Act: 

1. The scope of the mandate is ten (10) percent reimbursement. 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a. Individual therapy; 

b. Collateral therapy and contacts; 

c. Group therapy; 

d. Day treatment; and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

3. Ten (10) percent of any administrative costs related to mental health treatment 
services rendered under the Short-Doyle Act, whether direct or indirect. 

Commission’s Decision on Reconsideration of Handicapped and Disabled Students  
(04-RL-4282-10) 

In 2004, the Legislature directed the Commission to reconsider Handicapped and Disabled 
Students (CSM 4282).  (Stats. 2004, ch. 493 (SB 1895).)  In May 2005, the Commission adopted 
a statement of decision on reconsideration (04-RL-4282-10), and determined that the original 
                                                 
29 California Code of Regulations, title 2, division 9, sections 60000-60610 (Emergency 
Regulations filed December 31, 1985, designated effective January 1, 1986 (Register 86, No. 1) 
and re-filed June 30, 1986, designated effective July 12, 1986 (Register 86, No. 28).   
30 Former Welfare and Institutions Code sections 5600 et seq. 
31 Statutes 2002, chapter 1167 (AB 2781, §§ 38, 41). 
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statement of decision correctly concluded that the 1984 and 1985 test claim statutes and the 
original regulations adopted by the Departments of Mental Health and Education impose a 
reimbursable state-mandated program on counties pursuant to article XIII B, section 6.  The 
Commission concluded, however, that the 1990 statement of decision did not fully identify all of 
the activities mandated by the state or the offsetting revenue applicable to the program.  Thus, for 
costs incurred beginning July 1, 2004, the Commission identified the activities expressly 
required by the test claim statutes and regulations that were reimbursable, identified the 
offsetting revenue applicable to the program, and updated the new funding provisions enacted in 
2002 that required 100 percent reimbursement for mental health treatment services.  The 
Commission further concluded that, based on the plain language of the statute directing 
reconsideration, the period of reimbursement for its decision on reconsideration would begin 
July 1, 2004.   

On reconsideration, the Commission agreed with its earlier decision that Government Code 
section 7576 and the initial regulations adopted by the Departments of Mental Health and 
Education required counties to provide psychotherapy or other mental health treatment services 
to a pupil, either directly or by contract, when required by the pupil’s IEP.  The Commission 
further found that the regulations defined “psychotherapy and other mental health services” to 
include the day services and outpatient services identified in sections 542 and 543 of the 
Department of Mental Health title 9 regulations.32  These services included day care intensive 
services, day care habilitative (counseling and rehabilitative) services, vocational services, 
socialization services, collateral services, assessment, individual therapy, group therapy, 
medication (including the prescribing, administration, or dispensing of medications, and the 
evaluation of side effects and results of the medication), and crisis intervention.   

The Commission also found that the activities of providing vocational services, socialization 
services, and crisis intervention services to pupils, and dispensing medications necessary to 
maintain individual psychiatric stability during the treatment process were deleted from the 
regulations in 1998 and were not reimbursable.  The Commission continued to approve 
reimbursement for providing mental health treatment services, but incorporated the plain 
language of the regulations governing the provision of these services beginning July 1, 2004, as 
follows: 

Provide psychotherapy or other mental health treatment services, as defined in 
regulations, when required by the IEP (Gov. Code, § 7576; Cal. Code Regs., tit. 2, 
§§ 60020, subd. (a), 60200, subds. (a) and (b).) 

• Providing psychotherapy or other mental health services identified in a 
pupil’s IEP, as defined in sections 542 and 543 of the Department of 
Mental Health regulations.  However, the activities of providing 
vocational services, socialization services, and crisis intervention to 
pupils, and dispensing medications necessary to maintain individual 
psychiatric stability during the treatment process, do not constitute a state-
mandated new program or higher level of service. 

 

                                                 
32 Former California Code of Regulations, title 2, section 60020, subdivision (a). 



27 
 

Commission’s Decision on Handicapped and Disabled Students II (02-TC-40/02-TC-49) 

In May 2005, the Commission also adopted a statement of decision on Handicapped and 
Disabled Students II (02-TC-40/02-TC-49), a test claim addressing statutory amendments 
enacted between the years 1986 and 2002 to Government Code sections 7570 et seq., and 1998 
amendments to the joint regulations adopted by the Departments of Education and Mental 
Health.  The period of reimbursement for Handicapped and Disabled Students II (02-TC-40/ 
02-TC-49) began July 1, 2001. 

In Handicapped and Disabled Students II (02-TC-40/02-TC-49), the Commission found that the 
regulatory definition of “mental health services” changed as follows: 

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

The Commission found that the following activities imposed a new program or higher level of 
service:  provide case management services and individual or group psychotherapy services, as 
defined in Business and Professions Code section 2903, when required by the pupil’s IEP.  This 
service shall be provided directly or by contract at the discretion of the county of origin. 

The Commission further found that section 60020 of the test claim regulations continued to 
include mental health assessments, collateral services, intensive day treatment, and day 
rehabilitation within the definition of “mental health services.”33   

The Commission placed all activities for providing psychotherapy and other mental health 
treatment services identified in the statement of decision on reconsideration (04-RL-4282-10) 
and in the statement of decision for Handicapped and Disabled Students II (02-TC-40/ 
02-TC-49) in the parameters and guidelines for Handicapped and Disabled Students II as 
follows: 

1. Provide case management services and individual or group psychotherapy services, as 
defined in Business and Professions Code section 2903, when required by the pupil’s 
IEP.  This service shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

2. Beginning July 1, 2004, Provide mental health assessments, collateral services, 
intensive day treatment, and day rehabilitation services when required by the pupil’s 
IEP.  These services shall be provided directly or by contract at the discretion of the 
county of origin. (Cal. Code Regs., tit. 2, § 60020, subd. (j).) 

All parameters and guidelines authorize reimbursement for providing psychotherapy and other 
mental health treatment services by using either the standard direct cost reporting method or the 

                                                 
33 Exhibit A, statement of decision, Handicapped and Disabled Students II (02-TC-40/49), page 
387, 422-423. 
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cost report method.  The cost report method was included in the parameters and guidelines at the 
request of the State Controller’s Office for the following reasons: 

The majority of claimants use this method to claim costs for the mental health 
portion of their claims.  The resulting costs represent actual costs consistent with 
the cost accounting methodology used to report overall mental health costs to the 
State Department of Mental Health.  The method is also consistent with how 
counties contract with mental health service vendors to provide services.34 

The cost report method was included in the original parameters and guidelines adopted in 1986 
for the Handicapped and Disabled Students program (CSM 4282).   

Thus, the language for the cost report method in section V of all the parameters and guidelines 
for this program states in relevant part the following: 

Under this claiming method, the mandate reimbursement claim is still submitted 
on the State Controller’s claiming forms in accordance with claiming instructions.  
A complete copy of the annual cost report, including all supporting schedules 
attached to the cost report as filed with the Department of Mental Health, must 
also be filed with the claim forms submitted to the State Controller. 

According to the State Controller’s Office and Department of Mental Health, the cost report 
method identifies various services by mode and service function, and accumulates associated 
units of service relative to each service type.  The costs are reported in accordance with Medi-
Cal definitions because a portion of the units of service provided relative to each cost category 
are for Medi-Cal eligible clients.  For each mental health service claimed, the county computes 
its direct costs by multiplying the corresponding units of service by the applicable unit rate.35 

Subsequent Actions and Inquiries of the Department of Mental Health Regarding Mental Health 
Rehabilitation Services 

After the parameters and guidelines were adopted, the Department of Mental Health issued 
several documents regarding mental health rehabilitation services with respect to the 
Handicapped and Disabled Students program.   

On June 23, 2008, the Department issued an all county letter (DMH Information Notice  
No. 08-15) to clarify the funding of mental health rehabilitation services for children in the  
“AB 3632” program.  The letter states that “Mental health services may include mental health 
rehabilitation services when such services are determined to be the most appropriate in meeting a 
student’s specialized needs.”  The letter further identifies funding sources for the provision of 
mental health rehabilitation services, including Medi-Cal, IDEA funds, and state general funds 
distributed by the Department of Mental Health.36  

                                                 
34 Exhibit I, Corrected parameters and guidelines, Reconsideration of Handicapped and Disabled 
Students (04-RL-4282-10), corrected July 21, 2006). 
35 Staff notes that the Commission has not approved any unit costs or reasonable reimbursement 
methodologies with respect to the Handicapped and Disabled Students program. 
36 Exhibit A, page 220.  
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On February 19, 2009, the Department of Mental Health sent a letter to the Commission’s Chief 
Legal Counsel seeking clarification on the Commission’s “basis for excluding rehabilitation as a 
mental health service eligible for reimbursement. . . . ”  The letter states in relevant part the 
following: 

In February 2005, Los Angeles County Department of Mental Health (County) 
submitted a declaration to the Commission after reviewing a January 20, 2005 
Commission Staff Analysis regarding a Reconsideration of the HDS Program  
(04-RL-4282-10). [Footnote omitted.]  In that declaration, the County asserted 
that “Rehabilitation,” as defined in Section 1810.243 of the Title 9 of the 
California Code of Regulations [footnote omitted], should be included in the array 
of mental health services available to children served through the HDS program. 
[Footnote omitted.] 

On May 26, 2005, the Commission on State Mandates issued a Final Staff 
Analysis that addressed the County’s assertion.  In footnote #103, beginning on 
page SA-39 of the Final Staff Analysis, Commission Staff disagreed with the 
County’s request. In part, footnote #103 reads: 

… The plain language of test claim regulations (Cal. Code Regs., 
tit. 2, §§ 60000 et seq.) does not require or mandate counties to 
perform the activities defined by section 1810.243 of the 
Department’s title 9 regulations.  In addition, the test claim 
regulations do not reference section 1810.243 of the Department’s 
title 9 regulations for any definition relevant to the program at 
issue in this case. 

On October 26, 2006, the Commission on State Mandates adopted consolidated 
Parameters and Guidelines for the HDS, HDS II, and SED Pupils:  Out-of-State 
Mental Health Services consolidated program, which identifies reimbursable 
activities under this program.  However, the Parameters and Guidelines do not 
specifically exclude rehabilitation, as a mental health service, from the list of 
reimbursable activities.  Page 9 of the Parameters and Guidelines states “When 
providing psychotherapy or other mental health services, the activities of crisis 
intervention, vocational services, and socialization services are not reimbursable” 
but makes no mention of rehabilitation.  Rehabilitation services are also not 
mentioned in the list of mental health services eligible for reimbursement.  
However, DMH questions the need to specifically identify rehabilitation as a 
particular type of mental health service allowable under this program.  Pursuant to 
the Final Statement of Reasons for Section 1810.242 of Title 9 of the California 
Code of Regulations, rehabilitation is an essential component of many mental 
health services.37 

The Commission’s Chief Legal Counsel responded to the Department’s letter on  
February 27, 2009, informing the Department that the Commission no longer had jurisdiction 
over the test claims for Handicapped and Disabled Students, and that the statement of decision 
on reconsideration was adopted and was not challenged by the parties.  Thus, the statement of 
                                                 
37 Exhibit I.  
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decision on reconsideration was a final decision of the Commission and the Commission no 
longer had authority to consider it.  The letter informed the Department that a local agency or the 
State could file a written request with the Commission to amend the parameters and guidelines as 
a way to get clarification of the issue presented.38  To date, there has not been a request filed with 
the Commission to amend the parameters and guidelines. 

On April 15, 2009, the Department of Mental Health issued Information Notice No. 09-04, 
stating that effective April 6, 2009, the Department rescinds its earlier Notice No. 08-15 (dated 
June 23, 2008).  The notice states the following: 

Certain rehabilitation service activities allowable for reimbursement under the  
AB 3632 program continue to be under dispute based on rulings by the 
Commission on State Mandates.  DMH is working to resolve these issues with 
county mental health departments, the California Department of Education, the 
Commission on State Mandates, and the Office of the State Controller to ensure 
consistency in the provision of mental health services required by a pupil’s 
Individualized Education Plan (IEP) and the identification of appropriate funding 
sources. 

This rescission notices does not change existing Federal and State requirements 
governing the AB 3632 program nor does it change existing funding sources.  All 
existing laws and regulations are still applicable when administering the AB 3632 
program.  The county mental health departments’ obligations and responsibilities 
under Sections 7570 et seq. of Chapter 26.5 of the California Government Code 
and Sections 60000 et seq. of Division 9 of Title 2 of the California Code of 
Regulations have not changed.  For further guidance on allowable service 
activities under the AB 3632 program, please see the Consolidated Parameters 
and Guidelines adopted by the Commission on State Mandates on  
October 26, 2006 … 

Pursuant to Section 300.101 of the Code of Federal Regulations (CFR), a Free 
Appropriate Public Education (FAPE) must be available to all children residing in 
the State between the ages of 3 and 21.  The mental health services of an IEP must 
constitute an offer of FAPE.  Pursuant to Section 300.103(c) of the CFR, there 
should be no delay in implementing the child’s IEP, including any case in which 
the payment source for providing or paying for special education and related 
services to the child is being determined.39 

On August 28, 2009, the Department of Mental Health issued a written summary of 
options for possible amendments to the Title 2 regulations that implement the 
Handicapped and Disabled Students program.  The summary states that the Commission 
adopted parameters and guidelines that do not include rehabilitation services as a type of 
mental health service eligible for reimbursement.  The summary further states that “the 
decision to exclude rehabilitation services from reimbursement was based on the 
exclusion of reference to ‘rehabilitation’ in the definition of ‘mental health services’ in 

                                                 
38 Exhibit A, pages 231-232. 
39 Exhibit A, 233-234. 
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CCR Title 2, Section 60020(i).”  The summary identifies four options for defining 
“rehabilitation services” within the scope of the Handicapped and Disabled Students 
program.40 

II. Position of the Parties 
Claimant’s Position 

For fiscal years 2003-2004 through 2005-2006, the County of Santa Clara claimed 
reimbursement for costs to provide outpatient mental health rehabilitation services to children 
with disabilities pursuant to the pupils’ IEPs through the following contractors:  Gardner Family 
Care Corporations; AchieveKids; EMQ FamiliesFirst; Rebekah Childrens’ Services; and Asian 
Americans for Community Involvement.  The costs were claimed under the “treatment services” 
category of the claim and, according to the County, total approximately $8.6 million for the three 
fiscal years in question.41   

The County contends that the State Controller’s Office incorrectly reduced the costs for 
providing outpatient rehabilitation services to seriously emotionally disturbed pupils.  The 
County asserts that: 

• The parameters and guidelines specifically identify “day rehabilitation” as a reimbursable 
mental health service. 

• The Department of Mental Health’s exclusion of vocational and socialization services 
from the definition of “mental health services” under the program is not material, since 
the County’s rehabilitation services do not consist of vocational and socialization 
services. 

• Contrary to the Controller’s assertions, the 2005 statement of decision does not define 
mental health rehabilitation services as non-reimbursable. 

• Whether the County’s rehabilitation services fall within the broad Medi-Cal definition of 
“rehabilitation” has no bearing on whether they are covered by section 60020 of the test 
claim regulations. 

• The Department of Mental Health, in a letter dated February 19, 2009, to the 
Commission’s Chief Legal Counsel, has confirmed that mental health rehabilitation 
services fall within section 60200 of its Title 2 regulations. 

                                                 
40 Exhibit F. 
41 Exhibit A, incorrect reduction claim, pages 220-221, letter dated March 11, 2010, from the 
County to the State Controller’s Office.  The County’s letter states the following:   

… I write to confirm the amount of the disallowance attributable to the mental 
health rehabilitation services for which reimbursement was denied in the June 
2009 audit decision, as those costs were not separately identified in the audit 
decision or in other communications received from the State Controller’s Office.  
The County has calculated those amounts as follows:  $3,145,054 for fiscal year 
2004, $2,776,529 for fiscal year 2005, and $2,684,779 for fiscal year 2006. 
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• Mental health rehabilitative services are addressed, and found reimbursable, in the 
Commission’s Statements of Decision. 

• If section 60020 of the Title 2 regulations excluded mental health rehabilitation services, 
it would be inconsistent with federal law and the Government Code, and would therefore 
be invalid. 

In support of its position, the County has submitted a declaration from Laura Champion, 
Executive Director of EMQ Families First.42  EMQ Families First has contracted with the 
County since 1995 to provide mental health services pursuant to the pupil’s IEP under the 
Handicapped and Disabled Students program.  Her declaration states the following: 

Since 1995, EMQFF has been under contract with the Santa Clara County Mental 
Health Department to provide mental health services to children eligible for such 
services pursuant to their IEPs.  One type of mental health services [sic] EMQFF 
provides is “mental health rehabilitation services.” 

Mental health rehabilitation services are targeted, one-on-one mental health 
interventions incorporating evidence-based practices such as Cognitive 
Behavioral Treatment and Positive Behavioral Intervention and Support.  Mental 
health rehabilitation services are provided in the child’s usual environments – 
typically at home, in school, and in the child’s community – consistent with the 
therapeutic needs of the child.  Because mental health rehabilitation services are 
provided on an individual basis in a variety of settings, they can be tailored to 
meet the child’s unique needs. 

Contemporary, peer reviewed research shows that the mental health rehabilitation 
services treatment model – in which the service provider works with the child in 
the settings in which his or her mental health symptoms actually arise and coaches 
the child on how to deal with those symptoms safely and appropriately – tends to 
be more effective for many children than traditional therapy provided by a 
licensed therapist in his or her office.  My clinical experience and my experience 
managing clinical care bear this out.  Through mental health rehabilitation 
services, children learn to cope with their environments and to modify their 
behavior experientially, and they generally learn these new skills more quickly 
and in a more lasting way than they would through a therapy-only treatment plan.  
In addition, the provision of services in the child’s usual environments enables the 
counselor providing these services to model, for the child’s parents, caregivers, 
and/or teachers, how to respond when the child is demonstrating the symptoms 
associated with his or her mental health diagnosis, which helps to effect a transfer 
of skills to the child’s parents, caregivers, or teachers.  When a child receives only 
therapy or out-of-home care, this comprehensive, coordinated service delivery 
does not typically occur, and there is a lower likelihood that the therapeutic gains 
made in treatment will be sustained. 

[¶] 

                                                 
42 Exhibit A, incorrect reduction claim, page 222. 
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All of the children receiving mental health rehabilitation services from EMQFF 
have a demonstrable need for these services documented in their IEPs.  Each 
child’s IEP team has determined that the child is at imminent risk of residential 
placement or other institutional placement. . . . For each of these children, 
EMQFF was selected to provide mental health rehabilitation services as a cost-
effective alternative to the more expensive and restrictive option of out-of-home 
residential placement. 

In addition, the County has submitted letters from the following contract service providers 
describing similar “rehabilitation services” they provided pursuant to a pupil’s IEP:  Miguel 
Valencia, Ph.D., Mental Health Director of Gardner Family Care Organization; AchieveKids; 
Jerry Doyle, Chief Executive Officer of EMQ FamiliesFirst; Mary Kaye Gerski, Executive 
Director of Rebekah Children’s Servives; and Sarita Kohli, Director of Mental Health Programs 
of Asian Americans for Community Involvement.43  These services are described as flexible, 
tailored to the needs of each child, and provided in the child’s natural environment of home and 
school during the day and night.  The rehabilitation helps to identify the events that trigger the 
acting out behaviors and to learn appropriate coping skills.  Services also include collateral 
sessions with parents, caregivers, and teachers to coach them with discipline techniques and to 
create a healthy and safe environment for children to grow. 

The County has also retained an expert witness, Dr. Margaret Rea, an independent psychologist 
and researcher at the University of California at Davis who specializes in child and adolescent 
psychology, to review a representative sample of 53 patient files for children who received 
mental health rehabilitation services from the County under the Handicapped and Disabled 
Students program during the fiscal years in question and to prepare a report.44  The 53 patient 
files were chosen at random from the files of children not enrolled in Medi-Cal.  Each file 
contained the child’s “Chapter 26.5 Mental Health Assessment,” the mental health goals and 
objectives, the intake and update assessments, the child’s treatment plan, and progress notes.  
The County asked Dr. Rea to determine, based on her professional experience and expertise, 
whether the services provided by the County aligned with the mental health services identified in 
section 60020 of the Title 2 test claim regulations.  Dr. Rea reviewed the patient files and the 
description of the care being provided under the label “rehabilitation services” indicated in the 
progress notes for each session with the child, the language of section 60020 of the Title 2 
regulations and the amendments to that regulation. 45   

Dr. Rea’s report, dated January 14, 2009, describes the range of diagnoses identified in the files 
that interfered with the ability to function in school and at home, and the mental health 
rehabilitation services provided by the County as follows: 
                                                 
43 Exhibit A, incorrect reduction claim, supporting documentation, pages 61-72. 
44 Exhibit A, incorrect reduction claim, pages 201-219. 
45 As the Controller’s Office correctly points out, the Commission may not consider Dr. Rea’s 
expert testimony for purposes of determining what the statutes and regulations in the 
Handicapped and Disabled Students program mean.  (People v. Torres (1995) 33 Cal.App.4th 
37, 45-46.) That is a question of law to be determined here by the Commission.  The 
Commission may, however, admit Dr. Rea’s report as evidence of the treatment services 
provided by the County to the pupils in this case. 



34 
 

10. The mental health rehabilitation services being provided to these patients can be 
described, at a general level, as behavioral interventions designed to maximize the 
children’s ability to function in the classroom as well as at home.  The focus of the 
interventions was to assist the children in developing more adaptive coping skills that 
would help them in better managing their clinical symptoms with the ultimate goal of 
reaching their educational goals and developing an age-appropriate level of independent 
functioning.  The interventions I reviewed were necessary because the children’s mental 
health impairments precluded them from functioning independently without behavioral 
intervention.  They were receiving interventions addressing such issues as anger 
management, communication skills, impulse control, and emotional regulation.  The 
children’s mental health issues required that they receive a behaviorally focused 
intervention that would help them function safely and adaptively within their school and 
home environments.  All of the patients whose files I reviewed would be unable to 
function in any educational environment without this level of behavioral intervention. 

11. The interventions described in the progress notes were consistent with what is known 
in clinical and research arenas as behavioral evidence-based practices.  The interventions 
described were generally consistent with cognitive behavioral interventions for 
depression, anxiety, PTSD, and impulse control, the typical mental health issues that 
were barriers to the children functioning in school. . . . For example, the files described 
interventions such as: 

• Cognitive Restructuring: helping children to think in more constructive ways, 
these interventions focus on decreasing the number of negative thoughts, 
increasing the number of positive thoughts, learning to challenge unhelpful 
thoughts, and questioning unrealistic thoughts. 

• Communication Training: helping children to improve the manner in which they 
express themselves; improving eye contact; using active listening; learning to give 
both positive and negative feedback; making requests of others in a more 
productive and appropriate manner. 

• Behavioral Activation: activity scheduling which involves helping children 
engage in both pleasing and success-oriented activities. 

• Emotional Regulation: helping children to identify the triggers that can lead them 
to emotional disregulation (anger outbursts, self-harm, violent acts, anxiety) and 
to develop alternative healthier responses. 

• Problem-Solving: children are taught strategies that can empower them to 
approach problems with adaptive skills, to brainstorm and fully consider their 
options, and to implement and evaluate solutions. 

• Relaxation Training: these techniques are offered to children to help them manage 
emotional lability and anxiety as an alternative to maladaptive behaviors. 

• Safety Planning: developing structured cognitive and behavioral plans to insure 
safety for the child. 

• Social Skills Training: using cognitive behavioral techniques to expand and 
improve interpersonal interactions and to broaden the child’s social support circle. 
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12. All of the patients whose files I reviewed would be unable to function in any 
educational environment without this level of behavioral intervention.  For many of the 
children whose files I reviewed, this level of intervention was necessary in order for these 
children to avoid a more restrictive level of placement – such as an inpatient hospital, 
residential treatment facility or group home – as well as to maintain school attendance. 

Dr. Rea acknowledges that some of the specific interventions described in the files may develop 
a child’s socialization or vocational skills.  But the primary goal of the interventions was to equip 
the children with the skills necessary to function in an educational environment.  She states in 
paragraph 20 the following: 

20. Although some of the specific interventions described in the progress notes 
may develop children’s “socialization” or “vocational” skills, it was clear that the 
primary goal of these interventions was to equip these children with the skills 
necessary to enable them to behave appropriately in the least restrictive manner in 
an educational setting by enabling them to behave appropriately in interactions 
with teachers and peers – e.g. teaching them anger management, management of 
emotional impulses, etc.  Indeed, it was clear that the ultimate goal of the 
treatment in such cases was to assist the child in managing their symptoms in 
order to enable the child to meaningfully participate in an educational setting; it 
was not to develop social or vocational skills for their own sake. . . . 

The costs were claimed under the “treatment services” category of the reimbursement claims 
and, according to the County, total approximately $8.6 million for the three fiscal years in 
question.  The County used the cost report method for claiming treatment costs by using cost 
reports submitted under Medi-Cal guidelines to the Department of Mental Health as a basis for 
its claim.  The County and its vendors identified and reported rehabilitation costs for “day 
rehabilitation services” under Mode 10-Day Mode of Service and “rehabilitation services” under 
Mode 15-Outpatient Mode of Service.   

The Controller states it provided reimbursement for the costs claimed under Mode 10, day 
rehabilitation.  The Controller denied reimbursement for the costs claimed under Mode 15, 
outpatient services. 

Position of the State Controller’s Office 

The State Controller’s Office did not file a response to the incorrect reduction claim when it was 
initially issued for comment in June 2010.  The State Controller’s Office issued its final audit 
report on June 30, 2009, reducing the County’s reimbursement claims for costs incurred to 
provide outpatient rehabilitation services to seriously emotionally disturbed pupils. (Audit 
Finding 1.)46  

In the final audit report, the State Controller’s Office states that it does not dispute the following 
issues raised by the County: 

 We do not dispute the following assertions in the county’s response: 

• The Individuals with Disabilities Education Act (IDEA) entitles qualifying students to 
a free appropriate public education (FAPE) in the least restrictive environment.  

                                                 
46 Exhibit A, pages 95-166, Final Audit Report. 
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FAPE includes special education and related services to meet the needs of a child 
with a disability. 

• California Education Code section 56363 defines “related services” and includes 
“psychological services, physical and occupational therapy, recreation … and 
counseling services, including rehabilitation counseling.” 

• Under federal regulations (…, section 300.34), rehabilitation counseling services 
“means services provided by qualified personnel in individual or group sessions that 
focus specifically on career development, employment preparation, achieving 
independence, and integration in the workplace and community of a student with a 
disability.  The term also includes vocational rehabilitation services provided to a 
student with a disability by vocational rehabilitation programs funded under the 
Rehabilitation Act.” 

• Regarding the discussion of the shift in responsibilities from local educational 
agencies (LEAs) to county mental health departments, we agree that Chapter 26 of 
the Government Code, commencing with section 7570, and Welfare and Institutions 
Code section 5651 (added and amended by Chapter 1747, Statutes of 1984, and 
Chapter 1274, Statutes of 1985) requiring counties to participate in the mental health 
assessment for “individuals with exceptional needs,” participate in the expanded 
“Individualized Educational Program “ (IEP) team, and provide case management 
services for “individuals with exceptional needs” who are designated as “seriously 
emotionally disturbed.”  The Commission on State Mandates (CSM) determined that 
these requirements impose a new program or higher level of service on counties. 

• Title 2, section 60020, subdivision (i), provides the basis for the services in the state 
mandated cost program.  This section includes “mental health assessments and the 
following services when delineated on an IEP in accordance with Section 7572(d) of 
the Government Code: psychology as defined in Section 2903 of the Business and 
Profession Code provided to the pupil individually or in a group, collateral services, 
medication monitoring, intensive day treatment, day rehabilitation, and case 
management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin.” 

• Title 9, CCR, section 542, defines day services.  These services are designed to 
provide alternatives to 24-hour care and supplement other modes of treatment and 
residential services, and include day care intensive services, day care habilitative 
services, vocational services and socialization services.  The CSM determined that the 
state-mandated cost program includes only day care intensive services and day care 
habilitative (rehabilitation) services as eligible services. 

• Title 9, CCR, section 543, defines outpatient services.  These services are designed to 
provide short-term or sustained therapeutic intervention for individuals experiencing 
acute or ongoing psychiatric distress, and include collateral services, assessment, 
individual therapy, group therapy, medication and crisis intervention.  The CSM 
determined that the state-mandated cost program includes all services with the 
exception of crisis intervention.  Outpatient services do not include rehabilitation 
services. 



37 
 

• On May 26, 2005, CSM adopted the statement of decision on the reconsideration of 
Handicapped and Disabled Students program, refusing to include a definition of 
rehabilitation services consistent with Title 9, CCR, section 1810.243. 

However, the State Controller’s Office believes that it properly reduced the claims for outpatient 
rehabilitation services for the reasons stated in the next section of this analysis: 

• The program’s parameters and guidelines do not identify outpatient rehabilitation 
services as an eligible service. 

• Outpatient rehabilitation services are not included in the underlying regulations (Title 2, 
section 60020, subd. (i)).  As noted in the Commission’s decision on reconsideration, a 
county argued that outpatient rehabilitation services, medication monitoring, and crisis 
intervention services should be included in the parameters and guidelines.  The 
Commission “refused” to include outpatient rehabilitation services and crisis intervention 
services, including only medication monitoring in the parameters and guidelines.  If the 
rehabilitation definition was adopted by the Commission, outpatient rehabilitation 
services would be eligible for reimbursement. 

• The outpatient rehabilitation services put forth by the County are not consistent with the 
day care habilitative (rehabilitation) services.  Day care habilitative (rehabilitation) 
services do not include vocational services or socialization services, as these are separate 
and distinct services.  In contrast, outpatient rehabilitation services is defined by federal 
and state regulations to include elements of vocational services and socialization services.  
Furthermore, the County’s Clinical Record Documentation Manual for Outpatient Mental 
Health Services defines rehabilitation services to include medication education and 
compliance, grooming and personal hygiene skills, meal preparation skills, money 
management, leisure skills, social skills, developing and maintaining a support system, 
maintaining current housing situation.  Vocational and socialization services are not 
reimbursable. 

• The rehabilitation services provided by the County are also provided under the 
Wraparound program, which use non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program. 

On March 10, 2010, the State Controller’s Office denied a request by the County to reconsider its 
audit position, and many of the same points identified in the audit report are raised in the 
Controller’s letter.  The State Controller’s Office further explained the following: 

On May 26, 2005, the CSM issued a statement of decision on the reconsideration 
of the HDS program finding that rehabilitation services, as defined by Title 9, 
CCR, section 1810.243, are not reimbursable.  More recently, the CSM responded 
to the Department of Mental Health’s (DMH’s) request for clarification on 
February 27, 2009, stating that rehabilitation services, as defined by Title 9, CCR, 
section 1810.243, are not reimbursable.  The CSM stated that the test claim 
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regulations do not require or mandate counties to perform activities defined by 
section 1810.243. 

Contrary to the county’s position, we believe that rehabilitation services claimed 
by the county are separate and distinct from day rehabilitation services by 
definition and in terms of service delivery.  The definition of each rehabilitation 
service in the county’s Clinical Record Documentation Manual for Outpatient 
Mental Health Services is consistent with the service definitions in Title 9, CCR.  
The way in which these services were reported on the county’s cost report 
submitted to DMH and for Medi-Cal Federal Financing Participation funds 
reimbursement is also consistent with the definition in Title 9, CCR.  The 
county’s rehabilitation services definition is consistent with section 1810.243, 
while the day rehabilitation service definition is consistent with section 1810.212. 
. . . 

The State Controller’s Office further states that the Department of Mental Health participated in 
a conference call in August 2009 to discuss the issue of “adding” rehabilitation services to the 
regulations that form the basis of the state-mandated program.   

On April 22, 2011, the Controller’s Office filed a response disagreeing with the draft staff 
analysis and over 900 pages of supporting documentation, including the Controller’s record on 
this claim and response to the incorrect reduction claim.47  The Controller also filed additional 
comments on May 9, 2011.48   

The Controller’s Office argues that: 

• The draft staff analysis finds that providing outpatient rehabilitation services required by 
a pupil’s IEP is reimbursable since these services fall within “day services” including 
“day care rehabilitative services” and “day rehabilitation” categories.   

However, the County claimed rehabilitation costs under two categories in the cost report; 
outpatient rehabilitation services (Mode 15, Service Function Code 35) and day 
rehabilitation services (Mode 10, Service Function Codes 91-99).  These modes of 
service are different in terms of definition, tracking, reporting, and service delivery.  The 
Controller allowed reimbursement for costs claimed under Mode 10, day rehabilitation 
services, because those services are identified in the parameters and guidelines.  
However, costs claimed under Mode 15, Service Function Code 35 (outpatient mode of 
service), are not reimbursable.   

• The services under Mode 15 are identified in section 1810.243 of the Title 9 regulations 
and include the “fringe services” of providing assistance with daily living skills, social 
and leisure skills, grooming and personal hygiene, and meal preparation skills.  These 
services were expressly “excluded” by the Commission.  The documentation provided by 
the County in support of its costs includes progress notes for students noting assistance 
with grooming and personal hygiene.  The documentation also shows that vocational and 

                                                 
47 Exhibit F. 
48 Exhibit G. 
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socialization services were provided.  Socialization and vocational services were denied 
by the Commission. 

• The rehabilitation services under Mode 10 and Mode 15 also differ in terms of service 
delivery.  Under Mode 15, outpatient rehabilitation services are delivered in minutes, 
while day rehabilitation services under Mode 10 are delivered in half-day or full-day 
increments of at least three hours.  A portion of the rehabilitation services provided by the 
County do not meet the required service available of at least three hours and, thus, are 
consistent with the outpatient services provided under Mode 15. 

• The reports prepared by the County’s witnesses do not address the differences between 
the two rehabilitation services in the context of the cost report.  If outpatient 
rehabilitation services are actually day rehabilitation services, the County has reported 
erroneous information to both federal and state agencies. 

• The County’s Manual for Outpatient Mental Health Services is relevant to this claim.  
The County’s manual identifies and defines services that are provided, tracked, and 
reported on its cost reports submitted to the Department of Mental Health, and the service 
definitions in the County’s manual are consistent with Medi-Cal requirements and DMH 
guidelines. 

• The Commission should fully consider the issue of potential offsetting revenues received 
by the County from the Wraparound program - non-federal Aid to Families with 
Dependent Children Foster Care (AFDC-FC).  “Although [the issue] may not have been 
fully developed in the audit, the problem was raised in the audit and is an appropriate 
subject for the commission to consider.” 

The Controller’s Office summarizes its position as follows: 

The [outpatient] rehabilitation services are not identified in the Handicapped and 
Disabled Students and Handicapped and Disabled Students II program’s 
parameters and guidelines.  We maintain that day rehabilitation services are 
separate and distinct from outpatient rehabilitation services in terms of definition, 
tracking, reporting and service delivery.  The review performed by Dr. Rea and 
the declaration of Ms. Champion do not address these distinctions.  Further, they 
do not address potential ramifications arising from the possible misreporting of 
services to federal and state agencies.  The lack of reference in the program’s 
parameters and guidelines concerning outpatient rehabilitation services is the 
basis by which Los Angeles County attempted to incorporate these services in the 
reconsidered parameters and guidelines.  Further, the CSM considered outpatient 
rehabilitation services in the reconsideration of the Handicapped and Disabled 
Students program’s parameters and guidelines, stating that the services are not 
required by the test claim legislation.  The county accumulates and reports 
outpatient rehabilitation costs in accordance with the same Medi-Cal specialty 
definition that CSM considered in the reconsideration.  Day rehabilitation services 
are separate and distinct from rehabilitation services in terms of definition, 
tracking, reporting and service delivery.  As such, [outpatient] rehabilitation 
services are not eligible for reimbursement under the state-mandated costs 
program. 
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Position of the Department of Mental Health 

The Department of Mental Health filed comments on April 22, 2011, agreeing with the 
Controller’s reduction of costs “because outpatient rehabilitation services are not reimbursable 
under the legislatively mandated Handicapped and Disabled Students Program.”49  The 
Department of Mental Health states the following: 

The California Code of Regulations delineates the difference between outpatient 
rehabilitation services and day rehabilitation services.  The term “rehabilitation,” 
which definition has been adopted by the County of Santa Clara in its Clinical 
Record Documentation Manual for Outpatient Mental Health Services, means “a 
service activity which includes, but is not limited to, assistance in improving, 
maintaining, or restoring a beneficiary’s or group of beneficiaries’ functional 
skills, daily living skills, social and leisure skills, grooming and personal hygiene 
skills, meal preparation skills, and support resources, and/or medication 
education.”  Title 9 C.C.R., § 1810.243.  Title 9 limits the definition of “day 
rehabilitation services” to a structured program of rehabilitation and therapy to 
improve, maintain or restore personal independence and functioning, consistent 
with requirements for learning and development, which provides services to a 
distinct group of individuals.  Services are available at least three hours and less 
than 24 hours each day the program is open.” Title 9 C.C.R. § 1810.212.  The 
definition of day rehabilitation services, as acknowledged by the Commission on 
State Mandates (CSM) in its Draft Staff Analysis, does not include socialization 
and vocational services. [Footnote 1 state the following: “Socialization and 
vocational services are also shown as separate services from day rehabilitation 
through different service codes in the cost report.”]  However, outpatient 
rehabilitation services include socialization and vocational services such as “daily 
living skills, social and leisure skills, grooming and personal hygiene, and meal 
preparation skills,” which are outside the definition of day rehabilitation services.  

                                                 
49 Exhibit E.  This position conflicts with the Department’s earlier documents.  The Department’s 
County Notice issued on June 23, 2008, states “Mental health services may include mental health 
rehabilitation services when such services are determined to be the most appropriate in meeting a 
student’s specialized needs.”  The Department’s February 19, 2009 letter further states the 
following: 

However, the Parameters and Guidelines do not specifically exclude 
rehabilitation, as a mental health service, from the list of reimbursable activities.  
Page 9 of the Parameters and Guidelines states “When providing psychotherapy 
or other mental health services, the activities of crisis intervention, vocational 
services, and socialization services are not reimbursable” but makes no mention 
of rehabilitation.  Rehabilitation services are also not mentioned in the list of 
mental health services eligible for reimbursement.  However, DMH questions the 
need to specifically identify rehabilitation as a particular type of mental health 
service allowable under this program.  Pursuant to the Final Statement of Reasons 
for Section 1810.242 of Title 9 of the California Code of Regulations, 
rehabilitation is an essential component of many mental health services. 
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The definitions under Title 9 illustrate the differences between outpatient 
rehabilitation services and day rehabilitation services. 

Recognizing the differences between outpatient rehabilitation services and day 
rehabilitation services, outpatient rehabilitation services were excluded from Title 
2 C.C.R. § 60020 (i), which governs reimbursable services under the program.  
Title 2 C.C.R. § 60020 (i) defines “mental health services” as “mental health 
assessments and the following services when delineated on an Individualized 
Education Program in accordance with Section 7572(d) of the Government Code: 
psychology as defined in Section 2903 of the Business and Professions Code 
provided to the pupil individually or in a group, collateral services, medication 
monitoring, intensive day treatment, day rehabilitation, and case management.” 

The HDS and HDS II Parameters and Guidelines also do not identify outpatient 
rehabilitation services as a reimbursable activity.  The Parameters and Guidelines 
further state “when providing psychotherapy or other mental health treatment 
services, the activities of crisis intervention, vocational services, and socialization 
services are not reimbursable.” 

Consistent with Title 2 and the HDS and HDS II Parameters and Guidelines, CSM 
declared in it’s Statement of Decision issued on May 26, 2005 and by letter to 
DMH dated February 27, 2009, that rehabilitation services, as defined under  
Title 9 C.C.R. § 1810.243, are not reimbursable services.  CSM stated that the test 
claim regulations do not require or mandate counties to perform activities defined 
by section 1810.243.  As can be seen, outpatient rehabilitation services have been 
consistently excluded from reimbursable activities under HDS. 

III. Discussion 
Government Code section 17561, subdivision (b), authorizes the State Controller’s Office to 
audit the claims filed by local agencies and school districts and to reduce any claim for 
reimbursement of state mandated costs that the State Controller’s Office determines is excessive 
or unreasonable. 

Government Code Section 17551, subdivision (d), requires the Commission to hear and decide a 
claim that the State Controller’s Office has incorrectly reduced payments to the local agency or 
school district.  That section states the following: 

 The commission, pursuant to the provisions of this chapter, shall hear and decide upon a 
claim by a local agency or school district filed on or after January 1, 1985, that the 
Controller has incorrectly reduced payments to the local agency or school district pursuant 
to paragraph (2) of subdivision (b) of Section 17561. 

If the Commission determines that a reimbursement claim has been incorrectly reduced,  
section 1185.7 of the Commission’s regulations requires the Commission to send the statement 
of decision to the State Controller’s Office and request that the costs in the claim be reinstated. 

The County’s claim was reduced on the ground that the costs incurred for the activities 
performed by the County (providing outpatient rehabilitation services to seriously emotionally 
disturbed pupils) are not reimbursable.  The analysis requires the Commission to interpret the 
activities identified in the parameters and guidelines to provide “psychotherapy and other mental 
health treatment services” to pupils based on approved IEPs pursuant to Government Code 
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section 7576 and sections 60020 and 60200 of the Title 2 regulations – regulations adopted to 
implement the Handicapped and Disabled Students program.   

The County claimed the costs for outpatient rehabilitation services using the cost report method 
and identified a Department of Mental Health billing code for rehabilitation services under  
Mode 15.  According to the Department of Mental Health and the State Controller’s Office, 
Mode 15 is a billing code used for Medi-Cal reimbursement for outpatient rehabilitation services 
provided in accordance with section 1810.243 of the Title 9 Medi-Cal regulations.  Although 
section 1810.243 of the Title 9 regulations is not part of the Handicapped and Disabled Students 
program, section 1810.243 was addressed by the Commission on reconsideration of the 
Handicapped and Disabled Students program.  There, the Commission disagreed with a request 
by an interested party to specifically define the “rehabilitation” required by section 60020 of the 
Title 2 regulations based on section 1810.243 of the Title 9 Medi-Cal regulations. Based on this 
action, the Controller’s Office contends that the Commission denied reimbursement for 
outpatient rehabilitation altogether and, thus, the costs claimed are not reimbursable.   

Although the County’s reimbursement claim identifies the outpatient rehabilitation costs under 
Mode 15, the County argues that the outpatient rehabilitation services it provided fall within the 
category of “day rehabilitation” under the Title 2 Handicapped and Disabled Students 
regulations.  The State Controller’s Office and the Department of Mental Health argue, however, 
that under the Title 9 Medi-Cal regulations, “day rehabilitation” is a different category of service 
defined in section 1810.212 and is billed separately under Mode 10.50  The Controller’s Office 
believes the County is now taking a position contrary to the reimbursement claims and cost 
reports it certified and filed under penalty of perjury.  The Controller’s Office questions the 
“potential ramifications arising from the [County’s] possible misreporting of services to federal 
and state agencies” for Medi-Cal reimbursement. 

The County does not explain why it filed the reimbursement claims using the Mode 15 billing 
code for outpatient services, but argues that it is not material to the issue presented in this case: 

As the Controller admits, the mode and service function codes are derived from 
the Medi-Cal reimbursement system.  The Medi-Cal codes differentiate services 
based on billable units, not on service type, and therefore cannot be used to 
assess whether a particular service fits within a programmatic or clinical 
definition.  It is therefore immaterial whether the County codes it mental health 
rehabilitation services as Outpatient Services or Day Services for Medi-Cal 
billing purposes; the only question is whether the actual services the County 

                                                 
50 Section 1810.212 of the Title 9 Medi-Cal regulations defines “day rehabilitation” as “a 
structured program of rehabilitation and therapy to improve, maintain or restore personal 
independence and functioning, consistent with requirements for learning and development, 
which provides services to a distinct group of individuals.  Services are available at least three 
hours and less than 24 hours each day the program is open.  Service activities may include, but 
are not limited to, assessment, plan development, therapy, rehabilitation and collateral.” 

Section 1810.243 of the Title 9 Medi-Cal regulations defines “rehabilitation” as “a service 
activity which includes, but is not limited to assistance in improving, maintaining, or restoring a 
beneficiary’s or group of beneficiaries’ functional skills, daily living skills, social and leisure 
skills, and support resources; and/or medication education.” 
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provides fit within the set of mental health services that are reimbursable under 
the AB 3632 Parameters and Guidelines.51 

The Commission does not have jurisdiction to determine whether the County filed a false report 
and those issues are not presented here. 

For the reasons provided in the following analysis, staff finds that the Controller’s Office is 
mistakenly relying on Medi-Cal regulations and billing codes.  The reimbursable activities in this 
case are mandated by Government Code section 7576 and Title 2 regulations and not by the 
Medi-Cal regulations.  Thus, the proper analysis of this claim depends on the interpretation of 
the “mental health treatment services” required to be provided pursuant to Government Code 
section 7576 and sections 60020 and 60200 of the Title 2 regulations, and the findings of the 
Commission in the statements of decision and parameters and guidelines for this program, and 
not on the assumption that the definitions in Title 9 Medi-Cal regulations apply.   

A. The footnote in the statement of decision on reconsideration denying reimbursement 
for providing mental health services based on section 1810.243 of the Department of 
Mental Health’s Title 9 regulations has no bearing on the issue of whether 
outpatient rehabilitation services are reimbursable under section 60020 of the  
Title 2 regulations that implements the Handicapped and Disabled Students 
program. 

The State Controller’s Office contends that the County claimed outpatient rehabilitation costs 
using the cost report method by identifying Mode 15, Service Function Code 35 (outpatient 
mode of service).  The State Controller’s Office and the Department of Mental Health state the 
services under Mode 15 are identified in section 1810.243 of the Title 9 regulations, regulations 
that implement the Medi-Cal program.  The State Controller’s Office further contends that the 
Commission specifically denied reimbursement for the outpatient rehabilitation services in 
section 1810.243 of the Title 9 regulations in a footnote in the statement of decision on 
reconsideration of the Handicapped and Disabled Students program (04-RL-4282-04).  That 
footnote states the following: 

In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified 
in section 1810.243 of the regulations adopted by the Department of Mental 
Health under the Medi-Cal Specialty Mental Health Services Consolidation 
program.  (Cal. Code Regs., tit. 9, § 1810.243.)  These activities include 
“assistance in improving, maintaining, or restoring a beneficiary’s or group of 
beneficiaries’ functional skills, daily living skills, social and leisure skills, 
grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of 
[the] test claim regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not 
require or mandate counties to perform the activities defined by section 1810.243 
of the Department’s title 9 regulations.  In addition, the test claim regulations do 

                                                 
51 Exhibit G. 
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not reference section 1810.243 of the Department’s title 9 regulations for any 
definition relevant to the program at issue in this case.   

The Controller’s interpretation of the footnote in the Commission’s statement of decision is 
wrong.   

Section 1810.243 is a regulation adopted by the Department of Mental Health to implement the 
Medi-Cal Specialty Mental Health Services program, which provides managed mental health 
care for Medi-Cal beneficiaries.  It defines rehabilitation services under that program as “a 
service activity, which includes, but is not limited to assistance in improving, maintaining, or 
restoring a beneficiary’s or group of beneficiaries’ functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

Section 1810.243 was not adopted to implement the Handicapped and Disabled Students 
program or the special education provisions of federal law and was not referenced in the plain 
language of the regulations adopted to implement the Handicapped and Disabled Students 
program.  Nor was section 1810.243 pled in the Handicapped and Disabled Students program.  
Thus, the Commission did not have jurisdiction to make any mandate findings relating to section 
1810.243.   

In addition, the plain language contained in the regulations that implement the Handicapped and 
Disabled Students program do not contain the words requiring the provision of assistance in 
functional skills, daily living skills, social and leisure skills, grooming and personal hygiene 
skills, meal preparation skills, and support resources and/or medication education.  Thus, on its 
face, section 1810.243 has nothing to do with the test claim regulations at issue here and is not 
relevant to the Handicapped and Disabled Students program.   

Therefore, the Commission’s footnote in the statement of decision on reconsideration simply 
finds that section 1810.243 of the regulations adopted under a completely different program is 
not relevant to the Handicapped and Disabled Students program.   

In addition, the parameters and guidelines do not include any language excluding outpatient 
rehabilitation services.  Thus, outpatient rehabilitation services cannot be presumed excluded 
from the parameters and guidelines as a reimbursable cost.   

B. Providing outpatient rehabilitation services required by a pupil’s IEP is a 
reimbursable activity and, thus, the State Controller’s Office incorrectly reduced 
the costs incurred by the claimant for the provision of these services in fiscal years 
2003-2004 through 2005-2006. 

The Controller’s Office further argues that the outpatient rehabilitation services provided by the 
County are not reimbursable based on the following arguments: 

• The words “outpatient rehabilitation,” do not appear in section 60020 of the Title 2 
regulations, which defines “mental health services” under the program, or in the 
parameters and guidelines. 

• The activities claimed by the County fall within the definition of “rehabilitation” 
provided in section 1810.243 of the Title 9 regulations, which the Commission denied. 
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• The services provided by the County include socialization and vocational services; 
services which the Commission denied.  Socialization and vocational services are also 
defined in categories separate and apart from the Title 9 regulations that define day care 
habilitative or rehabilitation services. 

The Controller’s interpretation of the law relies primarily on the definitions in the Title 9 
regulations issued by the Department of Mental Health.  These definitions of mental health 
services were adopted to implement other programs.  The Controller’s focus on the Title 9 
definitions is not correct.   

As determined by the Commission, Government Code section 7576 requires the county to 
provide psychotherapy or other mental health services when required by a pupil’s IEP.  Section 
60200 of the regulations adopted to implement the Handicapped and Disabled Students program 
requires the County to pay for the mental health services included in an IEP.52  Section 60020 of 
the Title 2 regulations defines “mental health services.”   

When adopting the statements of decision and parameters and guidelines for this program, the 
Commission found that socialization services, vocational services, and crisis intervention 
services, as those terms were defined in former section 60020 of the Title 2 regulations before 
they were amended in 1998, were no longer mandated as a “mental health service” to be 
provided under the program.  The Commission’s statement of decision and parameters and 
guidelines are final decisions, and must be followed here.53 

The Commission’s statement of decision and parameters and guidelines also approved 
reimbursement for providing and paying for the remaining mental health services identified in 
section 60020, but did not interpret the meaning of those words.  The analysis of this case 
requires the interpretation of the words identified in 60020 and included the Commission’s 
parameters and guidelines, and the meaning of services excluded by the Commission to 
determine what is reimbursable.   

Pursuant to the rules of statutory interpretation, the plain language of the regulations adopted to 
implement the Handicapped and Disabled Students program must be construed in the context of 
the entire statutory and regulatory scheme of the Handicapped and Disabled Students program, 
and not in the context of other mental health programs, so that every provision of the law may be 
harmonized and have effect.54  Regulations that alter, amend, enlarge, or impair the scope of the 
governing statutes are void and the courts will strike down such regulations.55   

These rules have been codified in the Handicapped and Disabled Students program.  The statutes 
and regulations of the program make it clear that interpretation of the program must be construed 
in light of state and federal special education law as follows:   

                                                 
52 Exhibit A, statement of decision, reconsideration of Handicapped and Disabled Students  
4-RL-4282-10), pages 329, 354-357, 377; statement of decision in Handicapped and Disabled 
Students II (02-TC-40/02-TC-49), page 367, 424. 
53 California School Boards Assoc. v. State of California (1009) 171 Cal.App.4th 1183, 1200. 
54 People v. Simon (1995) 9 Cal.4th 493, 514. 
55 Dyna–Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1388–1389. 
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• Government Code sections 7570 states that the Handicapped and Disabled Students 
program was enacted to ensure the maximum utilization of state and federal resources 
available to provide a child with a disability with a free appropriate public education in 
accordance with the federal IDEA.  

• Government Code section 7576, which requires counties to provide and pay for mental 
health services identified in a pupil’s IEP, includes legislative intent that the referral of 
the student to the county for an assessment and possible treatment under the 
Handicapped and Disabled Students program is “subject to the requirements of state and 
federal special education law.” 

• In 2005, the Legislature amended Education Code section 56363, the statute that defines 
“designated instruction and services” for purposes of the special education services 
provided under the federal IDEA, to clarify that “designated instruction and services” 
means “related services” as that term is defined in the [IDEA] and section 300.34 of the 
Code of Federal Regulations.56  Pursuant to Government Code section 7572, all 
assessments of pupils that are placed in the Handicapped and Disabled Students program 
under sections 7570 et seq. of the Government Code are made in accordance with 
“Article 2 (commencing with Section 56320) of Chapter 4 of Part 30 of the Education 
Code,” which includes section 56363. 

• The Title 2 regulations implementing the Handicapped and Disabled Students program, 
beginning with section 60000, expressly state that the regulations are intended to “assure 
conformity” with the federal IDEA.  Section 60000 further requires that the regulations 
“shall be construed as supplemental to, and in the context of federal and state laws and 
regulations relating to interagency responsibilities for providing services to pupils with 
disabilities.”  

• Section 60010, subdivision (s), of the Title 2 regulations defines “related services” as 
those services that are necessary for a pupil with a disability to benefit from his or her 
special education program in accordance with the federal IDEA.  “Related services” 
under federal law includes mental health services. 

• Government Code section 7587 requires that the regulations adopted to implement the 
Handicapped and Disabled Students program be reviewed by the Superintendent of 
Public Instruction, prior to filing with the Office of Administrative Law, “in order to 
ensure consistency with federal and state laws and regulations governing the education of 
disabled children.”   

With respect to the last bulleted point, it is presumed that the official duty of the Superintendent 
of Public Instruction under Government Code section 7587 was performed and that the Title 2 
regulations for this program are consistent with state and federal special education law.57   

                                                 
56 Statutes 2005, chapter 653 (AB 1662). 
57 Evidence Code section 664 provides that the court may presume that that official duty has 
been regularly performed.  There is no evidence in this case to the contrary. 
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Thus, before turning to the language contained in the title 2 regulations and in the parameters and 
guidelines, it is necessary to lay out the state and federal law governing the Handicapped and 
Disabled Students program with respect to mental health treatment services. 

1) “Related services” under federal law  

The IDEA guarantees to disabled pupils, including those with mental health needs, the right to 
receive a free and appropriate public education, including psychological and other mental health 
services, specially designed to meet the pupil’s unique educational needs in the least restrictive 
environment.  Each public agency is required by the IDEA to ensure that the special education 
and related services are made available to a child in accordance with the IEP developed for that 
child.58  A material failure to implement an IEP violates the IDEA.59 

Section 300.34 of the Code of Federal Regulations defines “related services” to specifically 
include “psychological services” and “counseling services.”60  “Psychological services” includes 
“planning and managing a program of psychological services, including psychological 
counseling for children and parents, and assisting in developing positive behavioral intervention 
strategies.”  “Counseling services” means “services provided by qualified social workers, 
psychologists, guidance counselors, or other qualified personnel.”  

The comments to the federal regulations further state that “[t]he list of related services is not 
exhaustive and may include other developmental, corrective, or supportive services . . . if they 
are required to assist a handicapped child to benefit from special education.”   

Since the list of related services is not exhaustive, the list can be viewed as providing examples 
of the types of services designed to meet a pupil’s unique educational needs.  Related services 
may include other developmental, corrective, or supportive services as long as the service is 
required to assist a disabled child to benefit from special education.61,   

The student’s IEP, which identifies the related services to be provided, defines the relevant goals 
to measure whether a student is getting an educational benefit in the placement of the related 

                                                 
58 Title 34 Code of Federal Regulations section 300.323.  
59 Van Duyn ex rel. Van Duyn v. Baker School Dist. 5J (2007) 502 F.3d 811, 822. 
60 “Related services” is also defined to include “rehabilitation counseling services,” defined as 
“services provided by qualified personnel in individual or group sessions that focus specifically 
on career development, employment preparation, achieving independence, and integration in the 
workplace and community of a student with a disability.  The term also includes vocational 
rehabilitation programs funded under the Rehabilitation Act of 1973 . . . .” (34 C.F.R. § 300.34 
(c)(12).)  The Controller’s audit finding recognizes this definition and suggests that 
“rehabilitation counseling” is limited to vocational rehabilitation.  For the reasons in the analysis, 
staff disagrees with the Controller’s Office. 
61 Federal Department of Education comments to former Code of Federal Regulations, section 
300.13 that defined “related services;” Cedar Rapids Cmty. Sch. Dist. v. Garrett F. (1999) 526 
U.S. 66, 73; Clovis Unified School Dist. v. California Office of Administrative Hearings (1990) 
903 F.2d 635, 638, fn. 1. 
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service.62  The correct standard for measuring whether a related service provides an educational 
benefit under the IDEA and is therefore required to be provided, has been identified by the courts 
as “whether the child makes progress toward the goals set forth in the pupil’s IEP” and not 
whether the placement is “reasonably calculated to provide the child with educational 
benefits.”63  Thus, under the IDEA, educational benefit is not limited to academic needs, but 
includes the social and emotional needs that affect academic progress, school behavior, and 
socialization.64   

An example of the application of this standard is explained in County of San Diego v. California 
Special Education Hearing Office.  In that case, the pupil in question was designated by the 
school district as seriously emotionally disturbed whose IEP goals were not being met with 
“outpatient therapy” and “day treatment.”65  The school district and special education hearing 
officer determined that placing the pupil in a residential treatment program at the expense of the 
County would achieve the pupil’s IEP goals and the County challenged those decisions.  The 
court noted that the pupil’s IEP goals were not limited to academic benefits, but also included 
behavioral and emotional growth.  The court upheld the residential placement and found it 
proper under the IDEA.  The court held as follows: 

In Clovis Unified School District v. California Office of Administrative Hearings, 
903 F.2d 635 (9th Cir. 1990), this circuit identified three possible tests for 
determining when to impose responsibility for residential placements on the 
special education system: (1) where the placement is “supportive” of the pupil’s 
education; (2) where medical, social or emotional problems that require 
residential placement are intertwined with educational problems; and (3) when the 
placement is primarily to aid the student to benefit from special education.  Id. at 
643.  The hearing officer applied all three tests to the present case and found that 
Rosalind’s placement at a residential facility satisfied all three. 

First, the placement is “supportive” of her education in that it provides structure, 
discipline, and support she needs to achieve her IEP and mental health goals.  
Second, Rosalind’s difficulties clearly include substantial educational problems 
that are related to noneducational problems.  Finally, Rosalind’s primary 
therapeutic need is educational and the primary purpose of her residential 
placement is educational.  Thus, Rosalind satisfies all three tests entitling her to 
residential treatment provided by the County.66 

Many other courts have recognized that services provided under the IDEA to improve behavioral 
and emotional skills can be considered necessary for educational purposes and may be required 

                                                 
62 County of San Diego v. California Special Education Hearing Office (1996) 93 F.3d 1458, 
1467. 
63 County of San Diego, supra, 93 F.3d 1458, 1467-1468. 
64 Id. at page 1467. 
65 Id. at pages 1463. 
66 Id. at page 1468. 
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by a pupil’s IEP under federal law.67  In 1997, Congress amended the IDEA to clarify that one of 
its purposes is to ensure that special education and related services disabled children receive are 
designed to “prepare them for employment and independent living.”68  

Thus, outpatient rehabilitation services are required to be provided under federal law if the 
service is determined necessary to assist the pupil in obtaining an educational benefit. 

As stated above, it is a violation of federal law if a public agency fails to implement the services 
identified in the IEP.  In this case, the Controller does not dispute that the services provided by 
the County fall within the requirements of the federal IDEA.  The final audit report states that 
“we do not dispute the need for nor the basis to provide rehabilitation services prescribed within 
a pupil’s IEP in accordance with federal IDEA regulations.69   

2) The State’s Handicapped and Disabled Student’s program requires that mental health 
treatment services be included in the pupil’s IEP based on a finding by the IEP team that 
the service is necessary for the pupil to benefit from special education.  Once approved 
by the IEP team, the County is required to provide and pay for the services. 

Government Code section 7572, subdivision (a), provides that “a child shall be assessed in all 
areas related to the suspected handicap by those qualified to make a determination of the child’s 
need for the service before any action is taken with respect to the provision of related services or 
designated instruction and services to a child, including, but not limited to, services in the area of 
… psychotherapy, and other mental health assessments.”   

Government Code section 7576 and section 60040, subdivision (a), of the Title 2 regulations 
provide that a local education agency, the IEP team, or the parent may initiate a referral to the 
county for an assessment of a pupil’s social and emotional status pursuant to Education Code 
section 56320.  The IEP team (made up of the parents, regular education teacher, special 
education teacher, a representative of the local educational agency, a person who can interpret 
instructional implications of assessment results, and the pupil)70 may refer a pupil suspected of 
needing mental health services to the county when the pupil has been assessed by qualified 
school personnel as having emotional or behavioral characteristics that impede the pupil from 
benefitting from educational services and when the pupil’s functioning in school would benefit 
from mental health services.  The pupil can be referred when he or she has emotional or 
behavioral characteristics that are:  (1) observed by qualified educational staff; (2) impede the 
pupil from benefitting from educational services; (3) are significant as indicated by their rate of 
occurrence and intensity; and (4) are associated with a condition that cannot be described solely 
                                                 
67 See, e.g., Abrahamson v. Hershman (1983) 701 F.2d 223, 228.  There, the court stated the 
following: “Where what is being taught is how to pay attention, talk, respond to words of 
warning, and dress and feed oneself, it is reasonable to find that a suitably staffed and structured 
residential environment providing continual training and reinforcement in those skills serves an 
educational service for someone like Daniel.” 
68 20 U.S.C. section 1400(d)(1)(A), amended June 4, 1997. 
69 Exhibit A, Final Audit Report, Finding 1, page 110. 
70 Education Code section 56341.  The County does not become a member of the IEP team 
unless residential placement is recommended.  (Gov. Code, § 7572.5; Cal. Code Regs, tit. 2,  
§ 60100.) 
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as a temporary adjustment problem that can be resolved with less than three months of 
counseling.  Furthermore, the local educational agency has already provided counseling, 
psychological, or guidance services to the pupil pursuant to Education Code section 56363 and 
the IEP team has determined that the services do not meet the pupil’s educational needs.71   

When the pupil is referred to the county, the county develops a mental health assessment 
pursuant to section 60045 of the Title 2 regulations.  An assessment is required to include the 
review of the pupil’s school records, assessment reports, and observation of the pupil in the 
educational setting when appropriate.  The county then provides a report, for purposes of 
discussion, to the IEP team and parent with recommendations for treatment. 

If it is determined by the IEP team (which does not include the county unless residential 
placement is recommended)72 that a mental health service is necessary for the pupil to benefit 
from special education, the following documents are placed in the pupil’s IEP pursuant to section 
60050 of the Title 2 regulations:  a description of the present levels of social and emotional 
performance; the goals and objectives of the mental health services with objective criteria and 
evaluation procedures to determine whether they are being achieved; a description of the types of 
mental health services to be provided; the initiation, duration and frequency of the mental health 
services; and parental approval for the provisions of mental health services.   

Pursuant to Government Code section 7576, subdivision (a), and section 60200 of the Title 2 
regulations, the county is then responsible for providing and paying for the mental health 
services “required in the IEP of a pupil.”  Any changes to the mental health services must be 
proposed to the IEP team.  The County has no authority to unilaterally change the mental health 
services identified in the pupil’s IEP.73   

If the County fails to provide or pay for the treatment services identified in the IEP, an 
administrative complaint may be filed by the parent or local education agency with the Office of 
Administrative Hearings to enforce the provisions of the IEP pursuant to Government Code 
section 7585.  The administrative procedures before the Office of Administrative Hearings must 
be exhausted before the parties resort to relief from the courts.74 

Accordingly, once the service is identified in the IEP, the County is required by the Handicapped 
and Disabled Students program to provide and pay for the service.  The Commission found this 
to be reimbursable.75 

                                                 
71 California Code of Regulations, Title 2, section 60040, subdivision (a)(1-5). 
72 Government Code section 7572.5; California Code of Regulations, title 2, section 60100. 
73 Education Code section 56343; see also the discussion of the County’s involvement in the 
statement of decision on reconsideration of the program (04-RL-4282-10), pages 27-32. 
74 Tri-County Special Ed. Local Plan Area v. County of Tuolumne (2004) 123 Cal.App.4th 563, 
574-575. 
75 Exhibit A, statement of decision, reconsideration of Handicapped and Disabled Students.  
(04-RL-4282-10), pages 354 (summarizing the 1990 statement of decision for the program), 367, 
and 385. 



51 
 

The County maintains in this case that all outpatient rehabilitation services were required by the 
pupils’ IEPs and determined by the IEP team to provide an educational benefit to the pupil, and 
thus it was required to provide and pay for these services.  The record supports this contention.76   

The Controller’s Office does not dispute that the County was required by federal law to provide 
outpatient services, or that the outpatient rehabilitation services were approved by the IEP team.  
However, the Controller’s Office argues that neither the definition of “mental health services” in 
section 60020 of the Title 2 regulations, nor the parameters and guidelines include outpatient 
rehabilitation services. Thus, the Controller’s Office asserts that the costs incurred by the County 
are not reimbursable.   

As described below, Government Code section 7576, subdivision (a), states that: 

The State Department of Mental Health, or any community mental health service, 
a defined in Section 5602 of the Welfare and Institutions Code, designated by the 
State Department of Mental Health [i.e., the county] is responsible for the 
provision of mental health services, as defined in regulations by the State 
Department of Mental Health, developed in consultation with the State 
Department of Education, if required in the individualized education program 
[IEP] of a pupil. [Emphasis added.] 

Section 60200 of the Title 2 regulations is similar to Government Code section 7576, but it does 
not qualify the requirement to provide and pay for the mental health services included in an IEP 
with the words “as defined in regulations.”  Nevertheless, section 60020 of the Title 2 
regulations does define “mental health services” and the dispute here revolves around the 
meaning of the words used in the definitions.   

As indicated in this analysis, section 60020 must be interpreted in light of state and federal 
special education law; laws that require related services, including mental health services that are 
identified in an IEP, to be uniquely tailored to the individual student assessed as seriously 
emotionally disturbed and provided in the least restrictive environment.  The interpretation of the 
words in section 60020 cannot be limited by regulations that may implement other mental health 
programs, such as the programs included in Medi-Cal or the billing codes identified in the cost 
report, as suggested by the State Controller’s Office.   

3) The State Controller’s Office incorrectly reduced some of the costs incurred by the 
County for providing services that fall within the definitions in section 60020.   

All of the statements of decision adopted by the Commission for this program conclude that 
providing mental health treatment services required by a pupil’s IEP pursuant to Government 
Code section 7576 and sections 60200 and 60020 of the Title 2 regulations are reimbursable. 

The statement of decision and parameters and guidelines for the original test claim, Handicapped 
and Disabled Students (CSM 4282), address costs incurred through June 30, 2004, for 
psychotherapy and other mental health treatment services using the definitions of “mental health 
services” in section 60020 of the Title 2 regulations as originally adopted in 1986.   

The statement of decision and parameters and guidelines for Handicapped and Disabled Students 
II (02-TC-04/49) address the costs incurred beginning July 1, 2001, for psychotherapy and other 

                                                 
76 Exhibit A, pages 61-72; Dr. Rea’s report, page 208, paragraph 20. 
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mental health treatment services required by a pupil’s IEP using the definitions of “mental health 
services” in the 1998 amendment to section 60020 of the regulations.   

Both the County’s reimbursement claims and the Controller’s audit report generally identify the 
Handicapped and Disabled Students program without specifying the set of parameters and 
guidelines used.  Since both sets of parameters and guidelines cover costs for all fiscal years at 
issue here based on section 60020 as originally adopted and as amended in 1998, both versions 
are analyzed below.  However, the 90/10 cost sharing formula identified in the original 
parameters and guidelines for CSM 4282 no longer applies to the costs for the mental health 
services provided under Government Code section 7576, and sections 60020 and 60200 of the 
regulations.  Any reimbursement approved for costs incurred for providing mental health 
treatment services under the original parameters and guidelines are 100 percent reimbursable.77  

The original parameters and guidelines adopted in Handicapped and Disabled Students  
(CSM 4282) apply to the fiscal year 2003-2004 costs incurred by the County and authorize 
reimbursement for psychotherapy and other mental health treatment services as follows: 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a) Individual therapy; 

b) Collateral therapy and contacts; 

c) Group therapy; 

d) Day treatment; and 

e) Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

The original parameters and guidelines do not identify the definitions in section 60020 of the 
Title 2 regulations, but the language is consistent with that section.  Section 60020 as originally 
adopted in 1986 defined “mental health services” by borrowing the definitions from the Short-
Doyle Act in sections 542 to 543 of the Title 9 regulations. 

The Short-Doyle Act was enacted in 1957 (before the enactment of the IDEA) to provide 
counties with state funds for local mental health programs. The purpose of the Short-Doyle Act 
was to encourage community and state participation in mental health care by providing a means 
to share funding of community programs.78  As indicated in the background, the provision of 
mental health services under the Handicapped and Disabled Students program was initially 
funded through the Short-Doyle Act, with the state paying 90 percent and the counties paying 10 
percent of the treatment services.   

However, in 1991, after the initial parameters and guidelines on the Handicapped and Disabled 
Students program were adopted, the Legislature enacted realignment legislation that repealed the 
Short-Doyle Act and replaced the sections with the Bronzan-McCorquodale Act.  (Stats. 1991, 
ch. 89, §§ 63 and 173.)  In 2002, the Legislature enacted Statutes 2002, chapter 1167 (Assem. 
                                                 
77 Statutes 2002, chapter 1167 (AB 2781). 
78 County of San Diego v. Brown (1993) 19 Cal.App.4th 1054, 1060-1062. 
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Bill 2781), which prohibited the funding provisions of the Bronzan-McCorquodale Act from 
affecting the responsibility of the state to fund psychotherapy and other mental health treatment 
services for handicapped and disabled pupils and required the state to provide reimbursement to 
counties for those services for “all allowable costs incurred.”79   

Thus, although sections 542 and 543 provide mental health definitions for services under the 
Short-Doyle and Bronzan-McCorquodale Acts, and are incorporated by reference in section 
60020 to implement the Handicapped and Disabled Students program – the definitions must not 
be construed in the context of these other Acts.80  Rather, the mental health definitions must be 
interpreted to “assure conformity” with the federal IDEA and “be construed as supplemental to, 
and in the context of federal and state laws and regulations relating to interagency 
responsibilities for providing services to pupils with disabilities.”81 

                                                 
79 Statutes 2002, chapter 1167, section 38 stated the following: 

For reimbursement claims for services delivered in the 2001-02 fiscal year and 
thereafter, counties are not required to provide any share of those costs or to fund 
the cost of any part of these services with money received from the Local 
Revenue Fund [i.e. realignment funds].   

80 The Commission recognized the differences in the programs.  On page 24 of the statement of 
decision on reconsideration (04-RL-4282-10), the Commission made the following findings: 

Moreover, the mental health services required by the test claim legislation for 
special education pupils were new to counties.  At the time the test claim 
legislation was enacted, the counties had the existing responsibility under the 
Short-Doyle Act to provide mental health services to eligible children and adults. 
(Welf. & Inst. Code, §§ 5600 et seq.)  But as outlined in a 1997 report prepared 
by the Department of Mental Health and the Department of Education, the 
requirements of the test claim legislation are different than the requirements under 
the Short-Doyle program.  For example, mental health services under the Short-
Doyle program for children are provided until the age of 18, are provided year 
round, and the clients must pay the costs of the services based on the ability to 
pay.  Under the special education requirements, mental health services may be 
provided until the pupil is 22 years of age, are generally provided during the 
school year, and must be provided at no cost to the parent.  Furthermore, the 
definition of “serious emotional disturbance” as a disability requiring special 
education and related services focuses on the pupil’s functioning in school, a 
standard that is different than the standard provided under the Short-Doyle 
program.[Footnote omitted.]  Thus, with the enactment of the test claim 
legislation, counties are now required to perform mental health activities under 
two separate and distinct provisions of law: the Government Code (the test claim 
legislation) and the Welfare and Institutions Code.   

81 California Code of Regulations, title 2, section 60000.  Further, section 60010, subdivision (s), 
of the Title 2 regulations defines “related service” under the Handicapped and Disabled Students 
program as “those services that are necessary for a pupil with a disability to benefit from his or 
her special education program in accordance with paragraph [sic] Title 20, United States Code 
Section 1401(22).”   
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Thus, with the definitions borrowed from section 542 of the title 9 regulations, section 60020 
defined “day services” as those “services that are designed to provide alternatives to 24-hour care 
and supplement other modes of treatment and residential services” as follows: 

• Day care intensive services are “services designed and staffed to provide a 
multidisciplinary treatment program of less than 24 hours per day as an alternative to 
hospitalization for patients who need active psychiatric treatment for acute mental, 
emotional, or behavioral disorders and who are expected, after receiving these services, 
to be referred to a lower level of treatment, or maintain the ability to live independently 
or in a supervised residential facility.” 

• Day care habilitative services are “services designed and staffed to provide counseling 
and rehabilitation to maintain or restore personal independence at the best possible 
functional level for the patient with chronic psychiatric impairments who may live 
independently, semi-independently, or in a supervised residential facility which does not 
provide this service.”, 

• “Socialization skills” are “services designed to provide life-enrichment and social skill 
development for individuals who would otherwise remain withdrawn and isolated.  
Activities should be gauged for multiple age groups, be culturally relevant, and focus 
upon normalization.” 

• “Vocational skills” are “services designed to encourage and facilitate individual 
motivation and focus upon realistic and obtainable vocational goals.  To the extent 
possible, the intent is to maximize individual client involvement in skill seeking and skill 
enhancement, with the ultimate goal of meaningful productive work.”   

Section 60020 borrowed the definitions of “outpatient services” (“services designed to provide 
short-term or sustained therapeutic intervention for individuals experiencing acute or ongoing 
psychiatric distress”) from section 543 of the Title 9 regulations as follows:   

• Collateral services, which are “sessions with significant persons in the life of the patient, 
necessary to serve the mental health needs of the patient.” 

• Assessment, which is defined as “services designed to provide formal documented 
evaluation or analysis of the cause or nature of the patient’s mental, emotional, or 
behavioral disorder.  Assessment services are limited to an intake examination, mental 
health evaluation, physical examination, and laboratory testing necessary for the 
evaluation and treatment of the patient’s mental health needs.” 

• Individual therapy, which is defined as “services designed to provide a goal directed 
therapeutic intervention with the patient which focuses on the mental health needs of the 
patient.” 

• Group therapy, which is defined as “services designed to provide a goal directed, face-to-
face therapeutic intervention with the patient and one or more other patients who are 
treated at the same time, and which focuses on the mental health needs of the patient.” 

• Medication, which is defined to include “the prescribing, administration, or dispensing of 
medications necessary to maintain individual psychiatric stability during the treatment 
process.  This service shall include the evaluation of side effects and results of 
medication.” 
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• Crisis intervention, which means “immediate therapeutic response which must include a 
face-to-face contact with a patient exhibiting acute psychiatric symptoms to alleviate 
problems which, if untreated, present an imminent threat to the patient or others.”   

The definitions in section 60020 are broad and contain no limitations with respect to specific 
behavioral interventions within each category.  For example, “day care habilitative services” 
include any service designed and staffed to provide counseling and rehabilitation to maintain or 
restore personal independence at the best possible functional level.  “Individual therapy” is 
defined as any service designed to provide a goal directed therapeutic intervention that focuses 
on the mental health needs of the pupil.  These services may not fit nicely into a box on a 
reimbursement claim or cost report.  Nor do the needs of seriously emotionally disturbed pupils 
fit into a one-size fits all box.  Each child is different and federal and state law demand that 
professionals draw on a wide array of services tailored to meet the special needs of each unique 
child.  The services are required as long as they provide an educational benefit. 

The evidence in this case shows that the outpatient rehabilitation services required by the IEPs 
and provided by the County consisted of a series of behavioral interventions (including cognitive 
restructuring, communication training, behavioral activation, emotional regulation, problem 
solving, relaxation training, and safety planning)82 provided while the pupil was in school or at 
home.  The treatment also included collateral sessions with the parent and teacher.  It is 
undisputed that these services were determined by the IEP team to assist the child to better 
manage the skills necessary to function in school.   

Therefore, except as explained below for socialization services provided by the County, staff 
finds that the services provided fall within the definitions of day care intensive services, day care 
habilitative services, individual therapy, and collateral services in section 60020 as originally 
adopted and included in the parameters and guidelines for Handicapped and Disabled Services 
(CSM 4282).  Although day care intensive and habilitative services are listed as “day services” 
and not as “outpatient services,” these day services are designed to provide an alternative to 24-
hour residential counseling and include rehabilitation.  The word “day” in the phrase indicates 
that the services do not consist of 24-hour residential treatment.  In addition, the services 
provided by the County fit within the definitions of collateral services since sessions were 
conducted with the pupils’ parents and teachers.  The category of “individual therapy” also 
applies because it broadly defines the treatment as services designed to provide goal-directed 
therapeutic interventions.  

Staff also finds that the County’s provision of services, except as explained in the next section 
below, fall within the statement of decision and parameters and guidelines for Handicapped and 
Disabled Students II (02-TC-40/02-TC-49).  Handicapped and Disabled Students II authorizes 
reimbursement for providing mental health treatment services defined in section 60020 of the 
regulations as amended in 1998.  As amended, section 60020 states the following:  

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 

                                                 
82 The intervention labeled “social skills” is discussed in the next section of this analysis. 
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case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

The Commission found that providing case management services and individual or group 
psychotherapy services, as defined in Business and Professions Code section 2903, when 
required by the pupil’s IEP were new services mandated by the state.  Psychotherapy services 
under the Business and Professions Code are broadly defined to include any of the following: 

Psychotherapy within the meaning of this chapter means psychological methods 
in a professional relationship to assist a person or persons to acquire greater 
human effectiveness or to modify feelings, conditions, attitudes, and behavior 
which are emotionally, intellectually, or socially ineffectual or maladjustive.   

The amendment to section 60020 also created a slight wording change to some of the other 
services.  The former language requiring “day care intensive services” and “day care habilitative 
services” was changed to “intensive day treatment” and “day rehabilitation services.”  The term 
“collateral services” stayed the same.  In addition, the amendment to section 60020 deleted the 
definitions provided by sections 542 and 543 of the Department of Mental Health’s Title 9 
regulations, including the specific definitions of these services.   

Although the amendment created a slight wording change with these services, the Commission 
found that intensive day treatment, day rehabilitation services, and collateral services were not 
new activities required by the 1998 amendments, but continued to be mandated by section 60020 
when required by a pupil’s IEP. 83   

Thus, the Commission treated “intensive day treatment” the same as “day care intensive 
services” and treated day rehabilitation services” the same as “day care habilitative services.”  
“Habilitative” services under former section 60020 were expressly defined to include 
“rehabilitation,” the same term used in the 1998 regulations.  Both the original and amended 
versions of section 60020 specify that the intensive treatment and rehabilitative services are 
designed to be provided during the “day” as opposed to 24-hour residential care.  Moreover, 
there is no indication in the final statement of reasons supporting the 1998 regulatory amendment 
to suggest that the purpose of the amendment was to change the requirement imposed on 
counties to provide rehabilitation services.84  The Commission also treated “collateral services” 
the same as prior law.   

The Commission’s parameters and guidelines for Handicapped and Disabled Students II  
(02-TC-40/02-TC-49)-authorize reimbursement for the following activities: 

• Provide case management services and individual or group psychotherapy services, 
as defined in Business and Professions Code section 2903, when required by the 
pupil’s IEP.  This service shall be provided directly or by contract at the discretion of 

                                                 
83 Exhibit A, statement of decision, Handicapped and Disabled Students II (02-TC-40/02-TC-
49), page 423. 
84 See Exhibit A, statement of decision in Handicapped and Disabled Students II, pages 421-426; 
Final Statement of Reasons for the 1998 regulation package that amended section 60020 and the 
other regulations under the program, pages 240-241.   
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the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) [beginning  
July 1, 2001] 

• Beginning July 1, 2004, provide mental health assessments, collateral services, 
intensive day treatment, and day rehabilitation services when required by the pupil’s 
IEP.  These services shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

Thus, the outpatient rehabilitation services provided by the County also fall within the definitions 
contained in section 60020 as amended in 1998. 

A look at all of the relevant terms in section 60020 produces a dizzying list of mental health 
services that are difficult to understand: related services, rehabilitation services, outpatient 
services, day care habilitative services, day rehabilitation services, day care intensive services, 
intensive day treatment, collateral services, individual therapy.  However, the Commission’s 
charge is to determine what is reimbursable by interpreting the meaning of these terms. 

For the reasons identified above, the services identified in section 60020 must be interpreted 
broadly in light of state and federal law.  The outpatient rehabilitation services provided by the 
County were designed to assist the child to better manage the skills necessary to function in 
school, and are considered related services required to be provided by state and federal law.  
Pursuant to the Commission’s decision that reimbursement is required for the provision and 
payment of the services as contained in the broad definitions of section 60020 and required by 
the pupils’ IEPs, the outpatient rehabilitation services (except for socialization services) provided 
and paid for by the County are eligible for reimbursement.   

4) Socialization services are not reimbursable under the Commission’s statement of decision 
and parameters and guidelines and, thus, the reduction of those costs is correct. 

The Controller’s Office asserts that the County’s reimbursement claims were properly reduced 
because the rehabilitation services provided by the County include socialization and vocational 
services, services which the Commission expressly found not to be reimbursable. The 
Controller’s audit report contends the following:  

Day care habilitative (rehabilitation) services do not include vocational services or 
socialization services.  But the County’s Clinical Record Documentation Manual 
for Outpatient Mental Health Services defines rehabilitation services to include 
medication education and compliance, grooming and personal hygiene skills, 
meal preparation skills, money management, leisure skills, social skills, 
developing and maintaining a support system, maintaining current housing 
situation.   

To support its contention, the Controller’s Office submitted several progress reports showing the 
County’s treatment provided to pupils that addressed issues related to grooming and social 
skills.85   

The County acknowledges that that some of the specific interventions described in the pupils’ 
files may develop a child’s socialization or vocational skills.  But the County asserts that the 
primary goal of the interventions was not to develop social or vocational skills, but to equip the 
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children in the least restrictive environment with the skills necessary to function independently in 
an educational environment.86   

The Controller’s Office is correct that section 60020 was amended in 1998 and as part of the 
amendment, the definitions borrowed from sections 542 and 543 were deleted from section 
60020.  In addition, the service categories of “socialization services, vocational services, and 
crisis intervention” were deleted from the plain language of section 60020.   

In the statement of decision for Handicapped and Disabled Students II, the Commission found 
that the service categories of socialization, vocational skills, and crisis intervention in former 
section 60020 were no longer mandated by the state based on the deletion of these words from 
section 60020 and the final statement of reasons issued by the Departments of Mental Health and 
Education that explained the amendment to section 60020.  The statement of decision in 
Handicapped and Disabled Students II (which has a reimbursement period beginning  
July 1, 2001) states the following: 

However, the activities of crisis intervention, vocational services, and socialization 
services were deleted by the test claim regulations.  The final statement of reasons, in 
responding to a comment that these activities remain in the definition of “mental health 
services,” states the following: 

The provision of vocational services is assigned to the State Department 
of Rehabilitation by Government Code section 7577. 

Crisis service provision is delegated to be “from other public programs or 
private providers, as appropriate” by these proposed regulations in Section 
60040(e) because crisis services are a medical as opposed to educational 
service.  They are, therefore, excluded under both the Tatro and Clovis 
decisions.  These precedents apply because “medical” specialists must 
deliver the services.  A mental health crisis team involves specialized 
professionals.  Because of the cost of these professional services, 
providing these services would be a financial burden that neither the 
schools nor the local mental health services are intended to address in this 
program. 

The hospital costs of crisis service provision are explicitly excluded from 
this program in the Clovis decision for the same reasons. 

Additionally, the IEP process is one that responds slowly due to the 
problems inherent in convening the team.  It is, therefore, a poor avenue 
for the provision of crisis services.  While the need for crisis services can 
be a predictable requirement over time, the particular medical 
requirements of the service are better delivered through the usual local 
mechanisms established specifically for this purpose. 

Thus, counties are not eligible for reimbursement for providing crisis intervention, 
vocational services, and socialization services since these activities were repealed as of 
July 1, 1998. 87  

                                                 
86 Exhibit A (incorrect reduction claim narrative, page 29-31; Dr. Rea’s report, page 208, 
paragraph 20). 
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The Departments’ response to the comments in the final statement of reasons explains why 
vocational services and crisis intervention services were deleted.  Vocational services were 
assigned to the State Department of Rehabilitation by statute.  And crisis intervention services 
were considered “medical” services rather than “educational” services and, thus, under the 
courts’ interpretation of the IDEA, medical services are not required to be provided.  The 
response, however, does not explain why socialization services were deleted.  Nor does the 
summary of the regulatory amendments on section 60020 that is contained in the final statement 
of reasons explain the deletion of socialization services.  The summary simply says that:  

“Subsection (i) [of section 60020], which defines the term ‘mental health 
services,’ clarifies the nature and scope of such services, including assessments.  
Section 7576 of Chapter 26.5 of the Government Code requires such 
clarification.88 

Nevertheless, the Commission is bound by its decision.  The decision, adopted in 2005, is a final 
binding decision and was never challenged by the parties.  The parameters and guidelines clearly 
state that “when providing psychotherapy and other mental health treatment services, the 
activities of crisis intervention, vocational services, and socialization services are not 
reimbursable.”  Once “the Commission’s decisions are final, whether after judicial review or 
without judicial review, they are binding, just as judicial decisions.”89 

In this case, the record submitted to the Commission does not contain evidence that the County 
provided “vocational skills.”  That makes sense.  Vocational skills are provided under the 
Handicapped and Disabled Students program by the Department of Rehabilitation pursuant to 
Government Code section 7577.  Government Code section 7577 requires the Department of 
Rehabilitation and the Department of Education to jointly develop assessment procedures for 
determining client eligibility for Department of Rehabilitation services for disabled pupils in 
secondary schools to help them make the transition from high school to work.   

However, there is evidence that the County provided “social skills” interventions. The County 
identifies eight categories of interventions it provided.  These categories are listed below. The 
State Controller’s Office has not disputed that the County provided these services.  Of the eight 
categories, one category is labeled “social skills:”  

• Cognitive Restructuring: helping children to think in more constructive ways, these 
interventions focus on decreasing the number of negative thoughts, increasing the 
number of positive thoughts, learning to challenge unhelpful thoughts, and 
questioning unrealistic thoughts. 

• Communication Training: helping children to improve the manner in which they 
express themselves; improving eye contact; using active listening; learning to give 
both positive and negative feedback; making requests of others in a more productive 
and appropriate manner. 

                                                                                                                                                             
87 Exhibit A, statement of decision, Handicapped and Disabled Students II, page 423; Final 
Statement of Reasons, pages 240-241. 
88 Exhibit A, Final Statement of Reasons, page 239. 
89 California School Boards Assoc. v. State of California (2009) 171 Cal.App.4th 1183, 1200. 
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• Behavioral Activation: activity scheduling, which involves helping children engage in 
both pleasing and success-oriented activities. 

• Emotional Regulation: helping children to identify the triggers that can lead them to 
emotional disregulation (anger outbursts, self-harm, violent acts, anxiety) and to 
develop alternative healthier responses. 

• Problem-Solving: children are taught strategies that can empower them to approach 
problems with adaptive skills, to brainstorm and fully consider their options, and to 
implement and evaluate solutions. 

• Relaxation Training: these techniques are offered to children to help them manage 
emotional lability and anxiety as an alternative to maladaptive behaviors. 

• Safety Planning: developing structured cognitive and behavioral plans to insure safety 
for the child. 

• Social Skills Training: using cognitive behavioral techniques to expand and improve 
interpersonal interactions and to broaden the child’s social support circle. 

In the draft staff analysis, staff disagreed with the Controller’s assertion and reduction of costs 
since all of the services provided by the County were designed for the purpose of providing an 
educational benefit to the students, and were not designed to develop social skills.   

After further review, however, that conclusion is not correct as a matter of law.  Section 60010, 
subdivision (s), of the Title 2 regulations defines “related services” as “those services that are 
necessary for a pupil with a disability to benefit from the special education program in 
accordance with the federal IDEA.  “Related services” under the IDEA includes mental health 
treatment services.  And, under former section 60020, “mental health treatment services” was 
defined to include “socialization services.”  When read in the context of the federal IDEA and 
section 60010, the definition in section 60020 of “socialization services” is one service among 
the listed services that are necessary for a pupil with a disability to benefit from the special 
education program in accordance with the federal IDEA.  Moreover, all services provided by the 
County here, including “social skills” services, were determined by the IEP team to benefit the 
child’s education and were identified in the pupils’ IEPs as a required service.  Therefore, even 
though the plain language in the section 60020 definition of “socialization skills” states that the 
service is designed to provide social skills, the ultimate and overall purpose of the socialization 
treatment and all the other treatment categories in section 60020, must be, by law, designed for 
the purpose of providing an educational benefit.  The development of social skills may, given the 
needs and assessment of the child, be considered necessary for educational purposes and under 
such circumstances, is a required service under the program. 

The Commission nevertheless expressly determined that socialization skills, as defined in former 
section 60020, are not reimbursable.  “Socialization skills” were defined as “services designed to 
provide life-enrichment and social skill development for individuals who would otherwise 
remain withdrawn and isolated.”  This definition, like the other definitions in section 60020, is 
broad.  While the list of services in section 60020 can all be categorized similarly as day or 
outpatient services, the services were listed in different categories.  This suggests that the 
Departments of Mental Health and Education intended the categories in section 60020 to provide 
different services.  Thus, “socialization skills” (designed to provide life-enrichment and social 
skill development) must be different than day care intensive services (a multidisciplinary 
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treatment program of less than 24 hours per day), day care habilitative services (services 
designed to provide counseling and rehabilitation to maintain or restore personal independence), 
and individual therapy (services designed to provide a goal directed therapeutic intervention with 
the patient which focuses on the mental health needs of the patient). 

The only category of intervention and service provided by the County which clearly falls within 
the definition of “socialization services” is the “social skills training.”  As stated by the County, 
social skills training uses cognitive behavioral techniques to expand and improve interpersonal 
interactions and helps to broaden the child’s social support circle; i.e., the service provides life-
enrichment and social skill development as defined in former section 60020 under “socialization 
skills.”  

Accordingly, of the eight categories of treatment provided by the County, one category (social 
skills training) is not eligible for reimbursement under the Commission’s statement of decision 
and parameters and guidelines. 

Therefore, staff recommends that the Commission remand the claims back to the State 
Controller’s Office to determine the portion of the costs claimed related to “social skills 
training,” which can be properly reduced.  Based on this analysis, all other costs incurred for 
outpatient rehabilitation services are incorrectly reduced and should be reinstated. 

f) The Commission does not have jurisdiction to determine whether the 
County received offsetting revenue from the Wraparound program 
because the reduction of costs was not made on this ground and the time 
for completing the audit has expired. 

The Controller’s Final Audit report states the following: 

The rehabilitation services provided by the County are also provided under the 
Wraparound program, which use non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program. 

Although the Controller “did not pursue” the issue of potential offsetting revenue received by the 
County under the Wraparound program, the Controller’s Office now urges the Commission to 
address the issue.  In comments filed on April 22, 2011, the Controller states that “[a]lthough 
[the issue] may not have been fully developed in the audit, the problem was raised in the audit 
and is an appropriate subject for the commission to consider.”90  In the Controller’s comments 
filed May 9, 2011, it asserts that the revenues received from the Wraparound program apply to 
some of the services provided by pupils under the Handicapped and Disabled Students program 
and are relevant as potential offsetting revenue.  The Controller’s Office further asserts that the 
County did not respond to audit inquiries or address the issue in its response to the draft audit 
report.  The Controller’s Office states that “[d]espite the lack of response from the county, we 
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continue to believe that Wraparound revenues deserve consideration in the determination of the 
eligibility of outpatient rehabilitation services.”91 

The Commission, however, does not have jurisdiction to consider this issue.  Pursuant to 
Government Code section 17558.5, “an audit shall be completed [by the Controller’s Office] not 
later than two years after the date that the audit is commenced.”   

In this case, the evidence shows that the audit was underway in December 2008, when the 
Controller’s Office conducted an exit conference with the County before issuing the draft audit 
report.92  Thus, pursuant to Government Code section 17558.5, more than two years have passed 
since the audit was commenced.  Although the Controller’s Office may have inquired about the 
Wraparound funds during the audit, there is no evidence that the reductions were made because 
the County failed to identify offsetting revenue.  Rather, the reductions were based on the 
Controller’s contention that the costs incurred for outpatient rehabilitation services were not 
reimbursable.  The Controller’s final audit report states that the Wraparound issue was not 
pursued “since outpatient rehabilitation services are excluded from reimbursement under the 
mandated cost program.”  Based on this language in the final audit report, the County has not 
been put on notice that its claim was reduced on the ground that it did not properly identify 
offsetting revenue.  Since more than two years have lapsed since the audit of the County’s 
reimbursement claims were commenced, the Commission has no authority to re-open the audit 
period to address potential new grounds for reducing the County’s claims. 

Thus, the Commission does not have jurisdiction to determine whether the County received 
offsetting revenue from the Wraparound program. 

IV. Conclusion 
For the foregoing reasons, staff concludes that the State Controller’s Office correctly reduced the 
costs incurred for providing “social skills training.”  Staff further concludes that the State 
Controller’s Office incorrectly reduced all other costs claimed by the County for providing 
outpatient rehabilitation services as required by the pupils’ IEPs.    

V. Staff Recommendation 
Staff recommends that the Commission adopt this analysis to approve the incorrect reduction 
claim filed by the County of Santa Clara in accordance with this analysis. 

Staff further recommends that the County’s reimbursement claims be remanded back to the State 
Controller’s Office to determine the portion of the costs claimed related to “social skills 
training,” which can be properly reduced.  All other costs incurred by the County for outpatient 
rehabilitation services are incorrectly reduced and should be reinstated. 

 

 

                                                 
91 Exhibit H. 
92 Exhibit A, Draft Audit Report, page 55. 
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County of Santa Clara, Claimant 

EXECUTIVE SUMMARY 
Overview 
This is an incorrect reduction claim filed by the County of Santa Clara regarding reductions 
made by the State Controller’s Office to reimbursement claims for costs incurred in fiscal years 
2003-2004 through 2005-2006, in the approximate amount of $8.6 million to provide outpatient 
mental health rehabilitation services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program.   

The Handicapped and Disabled Students program was enacted by the Legislature to implement 
federal law that requires states to guarantee to disabled pupils the right to receive a free and 
appropriate public education that emphasizes special education and related services, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.  The program shifted to counties the responsibility and funding to provide mental health 
services required by a pupil’s individualized education plan (IEP).  

The State Controller’s Office contends that outpatient rehabilitation services are not required by 
the underlying regulations as a service to be provided to seriously emotionally disturbed pupils, 
and that providing outpatient rehabilitation services is not identified as a reimbursable activity in 
the parameters and guidelines.  Thus, the State Controller’s Office argues that outpatient 
rehabilitation costs are not reimbursable and that its reduction to the County’s reimbursement 
claims is correct.  The Controller’s Office also contends that the County provided socialization 
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and vocational services to pupils as part of the rehabilitation services, which are not reimbursable 
under the parameters and guidelines. 

The County disagrees with the State Controller’s Office.  The County seeks a determination from 
the Commission pursuant to Government Code section 17551, subdivision (d), that the State 
Controller’s Office incorrectly reduced the claim, and requests that the Controller reinstate the 
$8.6 million reduced for fiscal years 2003-2004 through 2005-2006. 

Procedural History 
The County filed reimbursement claims for fiscal years 2003-2004 through 2005-2006 with the 
State Controller’s Office from 2005 through 2007.  On June 30, 2009, the State Controller’s 
Office issued a final audit report on these reimbursement claims, reducing all costs claimed for 
rehabilitation services.  On January 15, 2010, the County filed a request for reconsideration of 
the final audit report.  On March 10, 2010, the Controller’s Office denied the request for 
reconsideration.   

On April 12, 2010, the County filed this incorrect reduction claim, and requested that the 
Commission expedite this matter.  The claim was amended on May 20, 2010.  The County’s 
claim was deemed complete and issued to the State Controller’s Office for comment on  
June 8, 2010.  Commission staff did not expedite this incorrect reduction claim for hearing.  The 
Controller’s Office has not filed comments on this incorrect reduction claim. 

When the County’s incorrect reduction claim was not expedited by the Commission, the County, 
on July 7, 2010, filed a petition for writ of mandate pursuant to Code of Civil Procedure  
section 1094.5 in Sacramento County Superior Court to challenge reductions made by the State 
Controller’s Office in the amount of $8,658,336.  On November 18, 2010, the court sustained 
demurrers filed by the Commission and the State Controller’s Office on the ground that the 
County did not exhaust its administrative remedies by resolving this incorrect reduction claim 
with the Commission.  The County subsequently requested that the Commission expedite its 
claim.  When the request was denied, the County filed an amended petition for writ of mandate 
and complaint for declaratory relief in December 2010.   

The parties have since come to an agreement whereby the Commission will hear the County’s 
incorrect reduction claim at its hearing in May 2011, and the County’s amended complaint was 
dismissed without prejudice.   

This item is scheduled for the May 26, 2011 Commission hearing. 

Position of the Parties 

State Controller’s Office 

The State Controller’s Office issued its final audit report on June 30, 2009, reducing the 
County’s reimbursement claims for costs incurred to provide outpatient rehabilitation services to 
seriously emotionally disturbed pupils.  (Audit Finding 1.)1  

The State Controller’s Office believes that it properly reduced the claims for outpatient 
rehabilitation services for the following reasons: 

                                                 
1 The Final Audit Report is in Exhibit A to the Incorrect Reduction Claim, on pages 50-121. 

704



3 
 

• The program’s parameters and guidelines do not identify outpatient rehabilitation 
services as an eligible service. 

• Outpatient rehabilitation services are not included in the underlying regulations (Title 2, 
section 60020, subd. (i)).  As noted in the Commission’s decision on reconsideration, a 
county argued that outpatient rehabilitation services, medication monitoring, and crisis 
intervention services should be included in the parameters and guidelines.  The 
Commission “refused” to include outpatient rehabilitation services and crisis intervention 
services, including only medication monitoring in the parameters and guidelines.  If the 
rehabilitation definition was adopted by the Commission, outpatient rehabilitation 
services would be eligible for reimbursement. 

• The outpatient rehabilitation services put forth by the County are not consistent with the 
day care habilitative (rehabilitation) services.  Day care habilitative (rehabilitation) 
services do not include vocational services or socialization services, as these are separate 
and distinct services.  In contrast, outpatient rehabilitation services is defined by federal 
and state regulations to include elements of vocational services and socialization services.  
Furthermore, the County’s Clinical Record Documentation Manual for Outpatient Mental 
Health Services defines rehabilitation services to include medication education and 
compliance, grooming and personal hygiene skills, meal preparation skills, money 
management, leisure skills, social skills, developing and maintaining a support system, 
maintaining current housing situation.  Vocational and socialization services are not 
reimbursable. 

• The rehabilitation services provided by the County are also provided under the 
Wraparound program, which use non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program. 

On March 10, 2010, the State Controller’s Office denied a request by the County to reconsider its 
audit position, and many of the same points identified in the audit report are raised in the 
Controller’s letter.  The State Controller’s Office further explained the following: 

On May 26, 2005, the CSM issued a statement of decision on the reconsideration 
of the HDS program finding that rehabilitation services, as defined by Title 9, 
CCR, section 1810.243, are not reimbursable.  More recently, the CSM responded 
to the Department of Mental Health’s (DMH’s) request for clarification on 
February 27, 2009, stating that rehabilitation services, as defined by Title 9, CCR, 
section 1810.243, are not reimbursable.  The CSM stated that the test claim 
regulations do not require or mandate counties to perform activities defined by 
section 1810.243. 

Contrary to the county’s position, we believe that rehabilitation services claimed 
by the county are separate and distinct from day rehabilitation services by 
definition and in terms of service delivery.  The definition of each rehabilitation 
service in the county’s Clinical Record Documentation Manual for Outpatient 
Mental Health Services is consistent with the service definitions in Title 9, CCR.  
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The way in which these services were reported on the county’s cost report 
submitted to DMH and for Medi-Cal Federal Financing Participation funds 
reimbursement is also consistent with the definition in Title 9, CCR.  The 
county’s rehabilitation services definition is consistent with section 1810.243, 
while the day rehabilitation service definition is consistent with section 1810.212. 
. . . 

The State Controller’s Office further states that the Department of Mental Health participated in 
a conference call in August 2009 to discuss the issue of “adding” rehabilitation services to the 
regulations that form the basis of the state-mandated program.   

Claimant’s Position 

The County contends that the State Controller’s Office incorrectly reduced the costs for 
providing outpatient rehabilitation services to seriously emotionally disturbed pupils.  The 
County asserts that: 

• The parameters and guidelines specifically identify “day rehabilitation” as a reimbursable 
mental health service. 

• The Department of Mental Health’s exclusion of vocational and socialization services 
from the definition of “mental health services” under the program is not material, since 
the County’s rehabilitation services do not consist of vocational and socialization 
services. 

• Contrary to the Controller’s assertions, the 2005 statement of decision does not define 
mental health rehabilitation services as non-reimbursable. 

• Whether the County’s rehabilitation services fall within the broad Medi-Cal definition of 
“rehabilitation” has no bearing on whether they are covered by section 60020 of the test 
claim regulations. 

• The Department of Mental Health, in a letter dated February 19, 2009, to the 
Commission’s Chief Legal Counsel, has confirmed that mental health rehabilitation 
services fall within section 60200 of its Title 2 regulations. 

• Mental health rehabilitative services are addressed, and found reimbursable, in the 
Commission’s Statements of Decision. 

• If section 60020 of the Title 2 regulations excluded mental health rehabilitation services, 
it would be inconsistent with federal law and the Government Code, and would therefore 
be invalid. 

The County supports its case with a declaration from a mental health service provider (Laura 
Champion, Executive Director of EMQ Families First).  The County has also filed an expert 
report from Dr. Margaret Rea, an independent psychologist and researcher at the University of 
California, Davis.  Dr. Rea reviewed the patient files and the descriptions of care provided by the 
County under the label “rehabilitation services” indicated in the progress notes for each session 
with the child, and the language of the regulations implementing the Handicapped and Disabled 
Students program. 
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Commission Responsibilities 
Government Code section 17561, subdivision (b), authorizes the State Controller’s Office to 
audit the claims filed by local agencies and school districts and to reduce any claim for 
reimbursement of state-mandated costs that the State Controller’s Office determines is excessive 
or unreasonable. 

Government Code Section 17551, subdivision (d), requires the Commission to hear and decide a 
claim that the State Controller’s Office has incorrectly reduced payments to the local agency or 
school district.   

If the Commission determines that a reimbursement claim has been incorrectly reduced,  
section 1185.7 of the Commission’s regulations requires the Commission to send the statement 
of decision to the State Controller’s Office and request that the costs in the claim be reinstated. 

Analysis 
The Handicapped and Disabled Students program has a long and complicated history with 
several sets of parameters and guidelines that apply to different fiscal years, which is fully 
summarized in the analysis.   

For the reasons provided below, staff finds that the State Controller’s Office incorrectly reduced 
the County’s reimbursement claims. 

1. Providing outpatient rehabilitation services required by a pupil’s IEP is a 
reimbursable activity and, thus, the State Controller’s Office incorrectly reduced 
the costs incurred by the claimant for the provision of these services in fiscal years 
2003-2004 through 2005-2006. 

The pleadings identify two issues in dispute.  The first issue is whether providing outpatient 
rehabilitation services are a reimbursable component of the mental health services identified in 
the regulations and the parameters and guidelines.  The second issue is whether the County 
provided “socialization and vocational services” as part of the mental health treatment to these 
pupils, which the Commission determined were deleted from the regulatory definition of “mental 
health treatment services” in 1998.2 

Section 60020 of the regulations implementing the Handicapped and Disabled Students program 
governs the provision of psychotherapy and other mental health treatment services and was 
determined to be reimbursable by the Commission.  The plain language of the activities required 
by section 60020 was incorporated into the parameters and guidelines and, thus, that language 
must be interpreted to determine this claim.  

The parameters and guidelines for the original test claim, Handicapped and Disabled Students 
(CSM 4282), address the costs incurred for psychotherapy and other mental health treatment 
services through June 30, 2004 and, thus, the interpretation of section 60020 in the original 
parameters and guidelines applies to this claim for the fiscal year 2003-2004 costs claimed by the 
                                                 
2 This analysis does not address allegations that the County’s rehabilitation services are also 
provided under the Wraparound program, which uses non-federal AFDC-FC funding or that the 
County failed to identify any associated AFDC-FC revenues to offset costs for the Handicapped 
and Disabled Students program in its reimbursement claims because the Controller’s reductions 
were not based on these issues. 
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County.  However, the 90/10 cost sharing formula identified in the parameters and guidelines no 
longer applies for the mental health services provided under section 60020 of the regulations.  
Any reimbursement approved for costs incurred under section 60020 is 100 percent 
reimbursable.3  

The costs incurred for psychotherapy and other mental health treatment services under  
section 60020 for fiscal years 2004-2005 and 2005-2006 are governed by the parameters and 
guidelines for Handicapped and Disabled Students II (02-TC-40/02-TC-49), and require the 
interpretation of section 60020 as amended in 1998.   

a) Costs incurred in fiscal year 2003-2004 are reimbursable under the mental health services 
identified in the parameters and guidelines for Handicapped and Disabled Students 
(CSM 4282). 

The parameters and guidelines for the original test claim, Handicapped and Disabled Students 
(CSM 4282), applies to this claim for the fiscal year 2003-2004 costs claimed by the County.  
The original parameters and guidelines authorize reimbursement for psychotherapy and other 
mental health treatment services as follows: 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a. Individual therapy; 

b. Collateral therapy and contacts; 

c. Group therapy; 

d. Day treatment; and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

Section 60020 of the regulations, as originally adopted, defined “psychotherapy and other mental 
health treatment services” as “those services defined in Sections 542 to 543, inclusive, of Title 9 
of the California Administrative Code [Department of Mental Health regulations], and provided 
by a local mental health program directly or by contract.”   

Section 542 of the Department of Mental Health’s title 9 regulations defined “day services” as 
those “services that are designed to provide alternatives to 24-hour care and supplement other 
modes of treatment and residential services.” Two of the “day services” are defined in  
section 542 are: 

• Day care intensive services are “services designed and staffed to provide a 
multidisciplinary treatment program of less than 24 hours per day as an alternative to 
hospitalization for patients who need active psychiatric treatment for acute mental, 
emotional, or behavioral disorders and who are expected, after receiving these services, 
to be referred to a lower level of treatment, or maintain the ability to live independently 
or in a supervised residential facility.” 

                                                 
3 Statutes 2002, chapter 1167 (AB 2781). 
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• Day care habilitative services are “services designed and staffed to provide counseling 
and rehabilitation to maintain or restore personal independence at the best possible 
functional level for the patient with chronic psychiatric impairments who may live 
independently, semi-independently, or in a supervised residential facility which does not 
provide this service.”, 

The plain language definitions of “day care intensive services” and “day care habilitative 
services” in section 542 are designed to provide an alternative to 24-hour residential counseling 
(i.e., outpatient care), and include rehabilitation.  “Day care intensive services” are “services 
designed and staffed to provide a multidisciplinary treatment program of less than 24 hours per 
day as an alternative to hospitalization.”  “Day care habilitative services” provide “counseling 
and rehabilitation to maintain or restore personal independence at the best possible functional 
level.”  The word, “day” in the phrase indicates that the services do not consist of 24-hour 
residential treatment.   

Staff finds that the costs incurred by the County in fiscal year 2003-2004 for “outpatient 
rehabilitation services” fall within the plain meaning of “day care intensive services” and “day 
care habilitative services.”  The outpatient rehabilitation services provided by the County were 
for acute mental, emotional, or behavioral disorders designed to assist the child to better manage 
the skills necessary to function independently in an educational environment. 

This conclusion is supported by the report prepared by the County’s expert witness, Dr. Rea, 
who reviewed the pupil files whose treatment costs were claimed by the County.  Dr. Rea is of 
the professional opinion that all of the services provided by the County fall within the definitions 
of “day care intensive services” and “day care habilitative services” and were designed to assist 
the child to better manage psychiatric symptoms so that the child could function independently in 
school.  Her report states the following: 

23. Based on the definitions described in the regulations, and based on my 
experience in the mental health field and my familiarity with the terminology used 
to describe various modes of treatment, “day care habilitative services” is, like 
“day rehabilitation,” a broad service category that would include all of the 
therapeutic interventions described in the progress notes.  Most certainly, the files 
I reviewed described interventions that were aimed at restoring functioning at the 
best possible level for the children involved.  The goals of all the interventions 
described were to assist the children to better manage their psychiatric symptoms 
so that they could function in the least restrictive environment in school as well as 
at home.  The goals of the interventions were just as described in the above 
definition – they were designed to provide counseling and rehabilitation so the 
child could develop more adaptive coping skills to function independently or at 
least at the best possible level given their chronic psychiatric diagnoses. 

The declaration filed by the County from Laura Champion, Executive Director of EMQ Families 
First, is consistent with Dr. Rea’s report.4  Her declaration states in relevant part the following: 

Mental health rehabilitation services are targeted, one-on-one mental health 
interventions incorporating evidence-based practices as Cognitive Behavioral 

                                                 
4 Incorrect reduction claim, page 176. 
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Treatment and Positive Behavioral Intervention and Support.  Mental health 
rehabilitation services are provided in the child’s usual environments – typically 
at home, in school, and in the child’s community – consistent with the therapeutic 
needs of the child.  Because mental health rehabilitation services are provided on 
an individual basis in a variety of settings, they can be tailored to meet the child’s 
unique needs. 

[¶¶] 

All of the children receiving mental health rehabilitation services from EMQFF 
have a demonstrable need for these services documented in their IEPs.  Each 
child’s IEP team has determined that the child is at imminent risk of residential 
placement or other institutional placement. . . . For each of these children, 
EMQFF was selected to provide mental health rehabilitation services as a cost-
effective alternative to the more expensive and restrictive option of out-of-home 
residential placement. 

Accordingly, staff finds that the “outpatient rehabilitation services” provided by the County in 
fiscal year 2003-2004 fall within the meaning of “day care intensive services” and “day care 
habilitative services” as defined in section 60020 as originally adopted, and included in the 
parameters and guidelines for Handicapped and Disabled Students (4282) as a reimbursable 
activity. 

b) Costs incurred in fiscal years 2004-2005 and 2005-2006 are reimbursable under the 
mental health services identified in the parameters and guidelines for Handicapped and 
Disabled Students II (02-TC-40/02-TC-49). 

The costs incurred for mental health treatment services for fiscal years 2004-2005 and  
2005-2006 are governed by the parameters and guidelines for Handicapped and Disabled 
Students II (02-TC-40/02-TC-49).  The parameters and guidelines authorize reimbursement for 
the following mental health treatment services pursuant to section 60020 of the regulations as 
amended by the Departments of Mental Health and Education in 1998: 

4) Provide case management services and individual or group psychotherapy services, as 
defined in Business and Professions Code section 2903, when required by the pupil’s 
IEP.  This service shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) [beginning  
July 1, 2001.] 

5) Beginning July 1, 2004, provide mental health assessments, collateral services, 
intensive day treatment, and day rehabilitation services when required by the pupil’s 
IEP.  These services shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

Section 60020, as amended in 1998, provides the following:  

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
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case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

In relevant part, the former language requiring “day care intensive services” and “day care 
habilitative services” was changed to “intensive day treatment” and “day rehabilitation services.”  
In addition, the amendment to section 60020 deleted the definitions provided by section 542 of 
the Department of Mental Health’s Title 9 regulations, including the specific definitions of these 
services.   

Although the amendment created a slight wording change with these services, the Commission 
found that intensive day treatment and day rehabilitation services were not new activities 
required by the 1998 amendments, but continued to be mandated by section 60020 when 
required by a pupil’s IEP.  

Thus, the Commission treated “intensive day treatment” the same as “day care intensive 
services” and treated day rehabilitation services” the same as “day care habilitative services.”  
“Habilitative” services under former section 60020 were expressly defined to include 
“rehabilitation,” the same term used in the 1998 regulations.  Both the original and amended 
versions of section 60020 specify that the intensive treatment and rehabilitative services are 
designed to be provided during the “day” as opposed to 24-hour residential care.  Moreover, 
there is no indication in the final statement of reasons supporting the 1998 regulatory amendment 
to suggest that the purpose of the amendment was to change the requirement imposed on 
counties to provide rehabilitation services.  

Thus, “intensive day treatment” and “day rehabilitation services” continue to include “outpatient 
rehabilitation services” designed to provide an alternative to 24 hour residential care for acute 
mental, emotional, or behavioral disorders that includes counseling and rehabilitation.  The 
services are designed to assist the child to better manage the skills necessary to function 
independently in an educational environment. 

Broad interpretation of the phrases “intensive day treatment” and “day rehabilitation services” is 
supported by the federal and state statutes that govern the Handicapped and Disabled Students 
program.  Under the rules of interpretation, the regulatory terms of “intensive day treatment” and 
“day rehabilitation services” must be construed in the context of the entire statutory and 
regulatory scheme in which they are a part, so that every provision of the regulation may be 
harmonized and have effect.  Moreover, the requirements of the regulation are presumed to be 
consistent with the governing statutes, and do not alter, amend, or impair the scope of the 
governing statutes.   

Under the federal IDEA, each public agency must provide special education and related services 
to a child in accordance with the IEP developed for that child.  Section 300.34 of the Code of 
Federal Regulations defines “related services” to specifically include “psychological services” 
and “counseling services.”  “Psychological services” broadly includes “planning and managing a 
program of psychological services, including psychological counseling for children and parents, 
and assisting in developing positive behavioral intervention strategies.”  “Counseling services” 
means “services provided by qualified social workers, psychologists, guidance counselors, or 
other qualified personnel.”  The list of related services is not exhaustive and must be interpreted 
broadly.  Related services may include other developmental, corrective, or supportive services as 
long as the service is required to assist a disabled child to benefit from special education.   
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Thus, under federal law, outpatient rehabilitation services are “related services” required to be 
provided when identified in a pupil’s IEP for purposes of the pupil’s education. 

Section 60020 is presumed to be consistent with the governing law of the federal IDEA.  There is 
nothing in the law to support the conclusion that outpatient rehabilitation services are not 
included as a service required to be provided under the Handicapped and Disabled Students 
program.  Accordingly, staff finds that “outpatient rehabilitation services” are included within 
the regulatory terms of “day rehabilitation” and “intensive day treatment.” 

Finally, the evidence in the record supports the finding that the services provided by the County 
falls under “day rehabilitation” and “intensive day treatment” as provided in the 1998 
amendment to section 60020.  The County’s expert witness, Dr. Rea, states that, based on her 
experience in the mental health field and her familiarity with the terminology used to describe 
various modes of treatment, ““day rehabilitation” is a broad treatment category that would 
include any interventions aimed at restoring a child’s previous level of functioning or helping a 
child develop an age-appropriate level of functioning that would maximize their ability to meet 
appropriate educational goals.”  All of the services described in the patients’ files that she 
reviewed fall within the category of “day rehabilitation.” She also states that some of the services 
provided qualify as “intensive day treatment.”  

Accordingly, staff finds that the “outpatient rehabilitation services” provided by the County in 
fiscal years 2004-2005 and 2005-2006 fall within the meaning of “intensive day treatment” and 
“day rehabilitation services” as defined by the plain language of section 60020 as amended in 
1998, and included in the parameters and guidelines for Handicapped and Disabled Students II 
(02-TC-40/02-TC-49) as a reimbursable activity.   

c) The County’s services were not designed to provide socialization or vocational services, 
but fall within the broad definitions of mental health services required by section 60020.  

The State Controller’s Office argues that the rehabilitation services provided by the County 
include vocational and socialization services, which are not reimbursable.  The Controller’s audit 
report contends the following:  

Day care habilitative (rehabilitation) services do not include vocational services or 
socialization services.  But the County’s Clinical Record Documentation Manual 
for Outpatient Mental Health Services defines rehabilitation services to include 
medication education and compliance, grooming and personal hygiene skills, 
meal preparation skills, money management, leisure skills, social skills, 
developing and maintaining a support system, maintaining current housing 
situation.   

The Controller’s Office is correct that section 60020 was amended in 1998 and as part of the 
amendment, the reference to section 542 and the plain language requiring socialization and 
vocational services was deleted.  “Socialization skills” were defined in section 542 as “services 
designed to provide life-enrichment and social skill development for individuals who would 
otherwise remain withdrawn and isolated.”  “Vocalization skills” was defined as “services 
designed to encourage and facilitate individual motivation and focus upon realistic and 
obtainable vocational goals.”  The Commission found that these services, as referenced in  
section 542, were no longer mandated.   
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However, the evidence in the record does not support the conclusion that the rehabilitation 
treatment services provided by the County were designed for socialization and vocational 
purposes.  Both Dr. Rea’s report and the County’s narrative on its incorrect reduction claim 
acknowledge that that some of the specific interventions described in the pupils’ files may 
develop a child’s socialization or vocational skills.  But the primary goal of the interventions was 
not to develop social or vocational skills, but to equip the children in the least restrictive 
environment with the skills necessary to function independently in an educational environment – 
as described above, treatment specifically identified in section 60020.  

Nor is there evidence that the County’s Manual for Outpatient Mental Health Services applies to 
the treatment provided under the Handicapped and Disabled Students program.  The County 
states that  

…the Manual’s description pertains to general adult and child mental health 
services and is not specific to the AB 3632 program.  Nor has the County ever 
represented that the Manual describes the scope of services offered under the  
AB 3632 program, or any other specific program.”5   

Staff finds that the County’s Manual for Outpatient Mental Health Services is not relevant to this 
claim. 

Thus, based on the plain language of section 60020 of the regulations, the State Controller’s 
Office incorrectly reduced the County’s claim for outpatient rehabilitation services in fiscal years 
2003-2004, 2004-2005, and 2005-2006. 

2. The footnote in the statement of decision on reconsideration denying reimbursement 
for providing mental health treatment services based on section 1810.243 of the 
Department of Mental Health’s Title 9 regulations is not relevant to this incorrect 
reduction claim. 

The State Controller’s Office contends that outpatient rehabilitation services are not 
reimbursable and not included in the parameters and guidelines for this program based on an 
assertion that the Commission specifically denied reimbursement for rehabilitation services in a 
footnote in the statement of decision on reconsideration of Handicapped and Disabled Students 
(04-RL-4282-04).  That footnote states the following: 

In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified 
in section 1810.243 of the regulations adopted by the Department of Mental 
Health under the Medi-Cal Specialty Mental Health Services Consolidation 
program.  (Cal. Code Regs., tit. 9, § 1810.243.)  These activities include 
“assistance in improving, maintaining, or restoring a beneficiary’s or group of 
beneficiaries’ functional skills, daily living skills, social and leisure skills, 
grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of 
[the] test claim regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not 
require or mandate counties to perform the activities defined by section 1810.243 

                                                 
5 Incorrect reduction claim narrative, page 18. 
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of the Department’s title 9 regulations.  In addition, the test claim regulations do 
not reference section 1810.243 of the Department’s title 9 regulations for any 
definition relevant to the program at issue in this case.   

The Controller’s interpretation of the footnote in the Commission’s statement of decision is 
wrong.   

Section 1810.243 is a regulation adopted by the Department of Mental Health to implement the 
Medi-Cal Specialty Mental Health Services program, which provides managed mental health 
care for Medi-Cal beneficiaries. It defines rehabilitation services under that program as “a 
service activity, which includes, but is not limited to assistance in improving, maintaining, or 
restoring a beneficiary’s or group of beneficiaries’ functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

Section 1810.243 was not adopted to implement the Handicapped and Disabled Students 
program or the special education provisions of federal law and was not referenced in the plain 
language of the regulations adopted to implement the Handicapped and Disabled Students 
program.  On its face, section 1810.243 has nothing to do with the program at issue here.  
Moreover, the activities of providing assistance in functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education are not identified in the plain language of the regulations 
adopted under the Handicapped and Disabled Students program.   

Thus, the Commission’s footnote in the statement of decision on reconsideration simply finds 
that section 1810.243 of the regulations adopted under a completely different program is not 
relevant to the Handicapped and Disabled Students program.   

Rather, the analysis here requires the interpretation of the regulations adopted to implement the 
Handicapped and Disabled Students program that address the mental health treatment services 
provided to seriously emotionally disturbed pupils, and whose activities were identified as 
reimbursable services in the parameters and guidelines.  As indicated above, the mental health 
treatment services defined in section 60020 of the regulations that implement the Handicapped 
and Disabled Students program include the outpatient rehabilitation services provided by the 
County.   

Conclusion 
For the foregoing reasons, staff concludes that the State Controller’s Office incorrectly reduced 
the costs incurred by the County of Santa Clara to provide outpatient rehabilitation services in 
the approximate amount of $8.6 million for fiscal years 2003-2004, 2004-2005, and 2005-2006 
for the Handicapped and Disabled Student program.   

Staff Recommendation 
Staff recommends that the Commission adopt this analysis to approve the incorrect reduction 
claim filed by the County of Santa Clara and request the State Controller’s Office to reinstate the 
full amount reduced. 

______________________________________________________________________________ 
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STAFF ANALYSIS 
Claimant  
County of Santa Clara 

Chronology 
03/07/05 County files amended reimbursement claim for fiscal year 2003-20046 

01/12/06 County files reimbursement claim for fiscal year 2004-20057 

01/10/07 County files reimbursement claim for fiscal year 2005-20068 

03/13/09 State Controller’s Office issues initial draft audit report on County’s 
reimbursement claims for fiscal years 2003-2004 through 2005-20069 

05/22/09 State Controller’s Office issues revised draft audit report stating that the County 
claimed “ineligible” rehabilitation services for fiscal years 2003-2004 through 
2005-200610 

06/19/09 County sends letter to State Controller’s Office disagreeing with proposed 
reduction of rehabilitation services11 

06/30/09 State Controller’s Office issues final audit report, reducing all costs claimed for 
rehabilitation services12 

01/15/10 County requests reconsideration of final audit report13 

03/10/10 State Controller’s Office responds to County’s request for reconsideration14 

04/12/10 County files incorrect reduction claim15 

05/20/10 County amends incorrect reduction claim16 

06/08/10 Incorrect reduction claim deemed complete and issued for comment17 

                                                 
6 Exhibit A. (Exhibit D to incorrect reduction claim, page 434.) 
7 Exhibit A. (Exhibit D to incorrect reduction claim, page 534.) 
8 Exhibit A. (Exhibit D to incorrect reduction claim, page 598.) 
9 Exhibit A. (Exhibit A to incorrect reduction claim, page 3.) 
10 Exhibit A. (Exhibit A to incorrect reduction claim, page 27.) 
11 Exhibit A. (Exhibit A to incorrect reduction claim, page 40.) 
12 Exhibit A. (Exhibit A to incorrect reduction claim, page 50.) 
13 Exhibit A. (Exhibit A to incorrect reduction claim, page 122.) 
14 Exhibit A. (Exhibit A to incorrect reduction claim, page 181.) 
15 Exhibit A. 
16 Exhibit A. 
17 Exhibit A. 
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I. Background 
This is an incorrect reduction claim filed by the County of Santa Clara regarding reductions 
made by the State Controller’s Office to reimbursement claims for costs incurred in fiscal years 
2003-2004 through 2005-2006 in the approximate amount of $8.6 million to provide outpatient 
mental health rehabilitation services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program.   

The Handicapped and Disabled Students program was enacted by the Legislature to implement 
federal law that requires states to guarantee to disabled pupils the right to receive a free and 
appropriate public education that emphasizes special education and related services, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.  The program shifted to counties the responsibility and funding to provide mental health 
services required by a pupil’s individualized education plan (IEP).  

The State Controller’s Office contends that outpatient rehabilitation services are not required by 
the underlying regulations as a service to be provided to seriously emotionally disturbed pupils 
and that providing outpatient rehabilitation services is not identified as a reimbursable activity in 
the parameters and guidelines.  Thus, the State Controller’s Office argues that outpatient 
rehabilitation costs are not reimbursable and that its reduction to the County’s reimbursement 
claims is correct.  The Controller’s Office also contends that the County provided socialization 
and vocational services to pupils, which are not reimbursable under the parameters and 
guidelines. 

The County disagrees with the State Controller’s Office.  The County seeks a determination from 
the Commission pursuant to Government Code section 17551, subdivision (d), that the State 
Controller’s Office incorrectly reduced the claim, and requests that the Controller reinstate the 
$8.6 million reduced for fiscal years 2003-2004 through 2005-2006. 

The Handicapped and Disabled Students program has a long and complicated history, a 
summary of which is provided below. 

Federal Special Education Law 

The Handicapped and Disabled Students program (also known as the “AB 3632” program) was 
initially enacted in 1984 and 1985 as the state’s response to federal legislation (Individuals with 
Disabilities Education Act, or IDEA) that guaranteed to disabled pupils, including those with 
mental health needs, the right to receive a free and appropriate public education, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.   

Special education is defined under the IDEA as “specially designed instruction, at no cost to 
parents or guardians, to meet the unique needs of a handicapped child, including classroom 
instruction, instruction in physical education, home instruction, and instruction in hospitals and 
institutions.18  To be eligible for services under the IDEA, a child must be between the ages of 
three and twenty-one and have a qualifying disability.19  If it is suspected that a pupil has a 

                                                 
18 Former Title 20 United States Code section 1401(a)(16).  The definition can now be found in 
Title 20 United States Code section 1401(25). 
19 Title 20 United States Code section 1412.   
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qualifying disability, the Individual Education Program, or IEP, process begins.  The IEP is a 
written statement for a disabled child that is developed and implemented in accordance with 
federal IEP regulations.20  Pursuant to federal regulations on the IEP process, the child must be 
evaluated in all areas of suspected handicaps by a multidisciplinary team.  Parents also have the 
right to obtain an independent assessment of the child by a qualified professional.  Local 
educational agencies are required to consider the independent assessment as part of their 
educational planning for the child.  

If it is determined that the child is disabled within the meaning of IDEA, an IEP meeting must 
take place.  Participants at the IEP meeting include a representative of the local educational 
agency, the child’s teacher, one or both of the parents, the child if appropriate, other individuals 
at the discretion of the parent or agency, and evaluation personnel for children evaluated for the 
first time.  The local educational agency must take steps to insure that one or both of the parents 
are present at each meeting or are afforded the opportunity to participate, including giving the 
parents adequate and timely notice of the meeting, scheduling the meeting at a mutually 
convenient time, using other methods to insure parent participation if neither parent can attend, 
and taking whatever steps are necessary to insure that the parent understands the proceedings. 
The IEP document must include the following information: 

• A statement of the child’s present levels of educational performance; 

• A statement of annual goals, including short term instructional objectives; 

• A statement of the specific special education and related services to be provided to the 
child, and the extent to which the child will be able to participate in regular educational 
programs; 

• The projected dates for initiation of services and the anticipated duration of the services; 
and 

• Appropriate objective criteria and evaluation procedures and schedules for determining, 
on at least an annual basis, whether the short term instructional objectives are being 
achieved.21   

Each public agency must provide special education and related services to a disabled child in 
accordance with the IEP. 22  In addition, each public agency must have an IEP in effect at the 
beginning of each school year for every disabled child who is receiving special education from 
that agency.  The IEP must be in effect before special education and related services are 
provided, and special education and related services set out in a child’s IEP must be provided as 
soon as possible after the IEP is finalized. Each public agency shall initiate and conduct IEP 
meetings to periodically review each child’s IEP and, if appropriate, revise its provisions.  A 
meeting must be held for this purpose at least once a year.   

                                                 
20 Title 20 United States Code section 1401; Title 34 Code of Federal Regulations section 
300.320 et seq. 
21 Title 34 Code of Federal Regulations section 300.324.  
22 Title 34 Code of Federal Regulations section 300.323.  
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A child that is assessed during the IEP process as “seriously emotionally disturbed” has a 
qualifying disability under the IDEA.23  “Seriously emotionally disturbed” children are children 
who have an inability to learn that cannot be explained by intellectual, sensory, or health factors; 
who are unable to build or maintain satisfactory interpersonal relationships with peers and 
teachers; who exhibit inappropriate types of behavior or feelings under normal circumstances; 
who have a general pervasive mood of unhappiness or depression; or who have a tendency to 
develop physical symptoms or fears associated with personal or school problems.  One or more 
of these characteristics must be exhibited over a long period of time and to a marked degree, and 
must adversely affect educational performance in order for a child to be classified as “seriously 
emotionally disturbed.”  Schizophrenic children are included in the “seriously emotionally 
disturbed” category.  Children who are socially maladjusted are not included unless they are 
otherwise determined to be emotionally disturbed.24   

Related services designed to assist the handicapped child to benefit from special education are 
defined to include “transportation, and such developmental, corrective, and other supportive 
services (including speech pathology and audiology, psychological services, physical and 
occupational therapy, recreation, and medical and counseling services, except that such medical 
services shall be for diagnostic and evaluation purposes only) as may be required to assist a 
handicapped child to benefit from special education, and includes the early identification and 
assessment of handicapping conditions in children.”25  Federal regulations define “psychological 
services” to include the following: 

• Administering psychological and educational tests, and other assessment procedures; 

• Interpreting assessment results; 

• Obtaining, integrating, and interpreting information about child behavior and conditions 
relating to learning; 

• Consulting with other staff members in planning school programs to meet the special 
needs of children as indicated by psychological tests, interviews, and behavioral 
evaluations;  

• Planning and managing a program of psychological services, including psychological 
counseling for children and parents; and 

• Assisting in developing positive behavioral intervention strategies.26  

The comments to the federal regulations further state that “[t]he list of related services is not 
exhaustive and may include other developmental, corrective, or supportive services . . . if they 
are required to assist a handicapped child to benefit from special education.”   

                                                 
23 The phrase “serious emotionally disturbed” has been changed to “serious emotional 
disturbance.”  (See, 20 U.S.C. § 1401(3)(A)(i).)  
24 Title 34 Code of Federal Regulations section 300.7. 
25 Title 20 United States Code section 1401; Title 34 Code of Federal Regulations section 
300.34. 
26 Ibid. 
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Commission’s Decision on Handicapped and Disabled Students (CSM 4282) 

Before the enactment of the Handicapped and Disabled Students program, the state adopted a 
plan to comply with federal law.  Under prior law, the state adopted a comprehensive statutory 
scheme in the Education Code to govern the special education and related services provided to 
disabled children.27  Among the related services, called “designated instruction and services” in 
California, the following mental health services are identified:  counseling and guidance, 
psychological services other than the assessment and development of the IEP, parent counseling 
and training, health and nursing services, and social worker services.28  This definition was 
amended in 2005 to clarify that “designated instruction and services” means “related services” as 
that term is defined in the federal IDEA.29   

Under prior law, the state and the local educational agencies (school districts and county offices 
of education) provided all related services, including mental health services, to children with 
disabilities.  The responsibility for supervising special education and related services was 
delegated to the Superintendent of Public Instruction.  Local educational agencies (LEAs) were 
financially responsible for the provision of mental health services required by a pupil’s IEP. 30  

The Handicapped and Disabled Students program became effective on July 1, 1986 and shifted 
the responsibility and funding of mental health services required by a pupil’s IEP to county 
mental health departments.  A test claim on Handicapped and Disabled Students (CSM 4282) 
was filed on Government Code section 7570 et seq., as added and amended by Statutes 1984 and 
1985, and on the initial emergency regulations adopted by the Departments of Mental Health and 
Education to implement this program.31   

In 1990, the Commission adopted a statement of decision approving the Handicapped and 
Disabled Students test claim (CSM 4282) as a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution for the reimbursement period 
beginning July 1, 1986.  The Commission found that the activities of providing mental health 
assessments; participation in the IEP process; and providing psychotherapy and other mental 
health treatment services were reimbursable and that providing mental health treatment services 
was subject to the Short Doyle Act.  In addition to adding sections 7570 et seq. to the 
Government Code, the 1985 test claim statute (Stats. 1985, ch. 1274) also amended Welfare and 
Institutions Code section 5651 to require that the annual Short-Doyle plan for each county 
include a description of the services required by Government Code sections 7571 and 7576 
(psychotherapy or other mental health treatment services), including the cost of the services.  
Section 60200 of the regulations required the county to be financially responsible for the 
provision of mental health treatment services and that reimbursement to the provider of the 
services shall be based on a negotiated net amount or rate approved by the Director of Mental 
                                                 
27 Education Code section 56000 et seq. (Stats. 1980, ch. 797.) 
28 Education Code section 56363. 
29 Statutes 2005, chapter 653. 
30 Education Code sections 56000 et seq. 
31 California Code of Regulations, title 2, division 9, sections 60000-60610 (Emergency 
Regulations filed December 31, 1985, designated effective January 1, 1986 (Register 86, No. 1) 
and re-filed June 30, 1986, designated effective July 12, 1986 (Register 86, No. 28).   
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Health as provided in Welfare and Institutions Code section 5705.2, or the provider’s reasonable 
actual cost.  Welfare and Institutions Code section 5705.2 imposed a cost-sharing ratio for 
mental health treatment services between the state and the counties, with the state paying 90 
percent and the counties paying 10 percent of the total costs. 

In 1993, the Sixth District Court of Appeal in the County of Santa Clara case upheld the 
Commission’s finding that psychotherapy or other mental health treatment services were to be 
funded as part of the Short-Doyle Act and, thus, only 10 percent of the total costs for treatment 
were reimbursable under article XIII B, section 6.  The court interpreted the test claim legislation 
as follows: 

County entered into an NNA [negotiated net amount] contract with the state in 
lieu of the Short-Doyle plan and budget.  (Welf. & Inst. Code, § 5705.2.)  The 
NNA contract covers mental health services in the contracting county.  The 
amount of money the state provides is the same whether the county signs a NNA 
contract or adopts a Short-Doyle plan…. By adding subdivision (g) to Welfare 
and Institutions Code section 5651, the legislature designated that the mental 
health services provided pursuant to Government Code section 7570 et seq. were 
to be funded as part of the Short-Doyle program.  County’s NNA contract was 
consistent with this intent.  Accordingly, the fact that County entered into an 
NNA contract rather than a Short-Doyle plan and budget is not relevant. 

Based on these findings, the court concluded that only 10 percent of the costs were “costs 
mandated by the state” and, thus, reimbursable under article XIII B, section 6.  The court held as 
follows: 

By placing these services within Short-Doyle, however, the legislature limited 
the extent of its mandate for these services to the funds provided through the 
Short-Doyle program.  A Short-Doyle agreement or NNA contract sets the 
maximum obligation incurred by a county for providing the services listed in the 
agreement or contract.  “Counties may elect to appropriate more than their 10 
per cent share, but in no event can they be required to do so.”  (County of 
Sacramento v. Loeb (1984) 160 Cal.App.3d 446, 450.)  Since the services were 
subject to the Short-Doyle formula under which the state provided 90 per cent of 
the funds and the county 10 per cent, that 10 per cent was reimbursable under 
section 6, article XIII B of the California Constitution.  (Emphasis in original.) 

In 1991, the Commission adopted parameters and guidelines for CSM 4282 for the 
reimbursement period beginning July 1, 1986, and authorized reimbursement for mental health 
treatment services as follows: 

Ten (10) percent of any costs related to mental health treatment services rendered under the 
Short-Doyle Act: 

1. The scope of the mandate is ten (10) percent reimbursement. 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 
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a. Individual therapy; 

b. Collateral therapy and contacts; 

c. Group therapy; 

d. Day treatment; and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

3. Ten (10) percent of any administrative costs related to mental health treatment 
services rendered under the Short-Doyle Act, whether direct or indirect. 

Subsequent changes in the law with respect to funding mental health treatment services 

In 1991, the Legislature enacted realignment legislation that repealed the Short Doyle Act and 
replaced the sections with the Bronzan-McCorquodale Act.  (Stats. 1991, ch. 89.)  The 
realignment legislation became effective on June 30, 1991, but the state and the counties 
disputed whether the Bronzan-McCorquodale Act kept the cost-sharing ratio for mental health 
treatment services provided under the Handicapped and Disabled Students program.  In 2002, 
the Legislative Analyst’s Office issued a budget analysis that described “significant controversy” 
regarding the program, which included information that counties were claiming 100 percent of 
the cost of providing mental health treatment services to special education pupils, rather than the 
10 percent required under the parameters and guidelines.32  

Before audits could be completed on the reimbursement claims for Handicapped and Disabled 
Students program, the Legislature enacted Statutes 2002, chapter 1167 (AB 2781, §§ 38, 41) to 
provide that counties were not required to provide any share of costs from the Bronzan-
McCorquodale realignment funds to fund the mental health treatment services required by the 
Handicapped and Disabled Students program beginning in the 2001-02 fiscal year and 
thereafter.  The statute further directed the State Controller’s Office to not dispute the 
reimbursement claims that had been submitted for reimbursement for mental health treatment 
services.  Thus, beginning July 1, 2001, the 90 percent-10 percent cost sharing ratio for the costs 
incurred for psychotherapy and other mental health treatment services no longer applied, and 
counties were entitled to receive reimbursement for 100 percent of the costs to perform these 
services. 

Commission’s Decision on Reconsideration of Handicapped and Disabled Students  
(04-RL-4282-10) 

In 2004, the Legislature directed the Commission to reconsider Handicapped and Disabled 
Students (CSM 4282).  (Stats. 2004, ch. 493 (SB 1895).)  In May 2005, the Commission adopted 
a statement of decision on reconsideration (04-RL-4282-10), and determined that the original 
statement of decision correctly concluded that the 1984 and 1985 test claim statutes and the 
original regulations adopted by the Departments of Mental Health and Education impose a 
reimbursable state-mandated program on counties pursuant to article XIII B, section 6.  The 
Commission concluded, however, that the 1990 statement of decision did not fully identify all of 
the activities mandated by the state or the offsetting revenue applicable to the program.  Thus, for 
                                                 
32 See statement of decision, Reconsideration of Handicapped and Disabled Students  
(04-RL-4282-10), pages 5, 49. 
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costs incurred beginning July 1, 2004, the Commission identified the activities expressly 
required by the test claim statutes and regulations that were reimbursable, identified the 
offsetting revenue applicable to the program, and updated the new funding provisions enacted in 
2002 that required 100 percent reimbursement for mental health treatment services.  The 
Commission further concluded that, based on the plain language of the statute directing 
reconsideration, the period of reimbursement for its decision on reconsideration would begin 
July 1, 2004.   

On reconsideration, the Commission agreed with its earlier decision that Government Code 
section 7576 and the initial regulations adopted by the Departments of Mental Health and 
Education required counties to provide psychotherapy or other mental health treatment services 
to a pupil, either directly or by contract, when required by the pupil’s IEP.  The Commission 
further found that the regulations defined “psychotherapy and other mental health services” to 
include the day services and outpatient services identified in sections 542 and 543 of the 
Department of Mental Health title 9 regulations.33  These services included day care intensive 
services, day care habilitative (counseling and rehabilitative) services, vocational services, 
socialization services, collateral services, assessment, individual therapy, group therapy, 
medication (including the prescribing, administration, or dispensing of medications, and the 
evaluation of side effects and results of the medication), and crisis intervention.  The 
Commission also found that the activities of providing vocational services, socialization services, 
and crisis intervention services to pupils, and dispensing medications necessary to maintain 
individual psychiatric stability during the treatment process were deleted from the regulations in 
1998.  Thus, the Commission continued to approve reimbursement for providing mental health 
treatment services, but incorporated the plain language of the regulations governing the provision 
of these services beginning July 1, 2004, as follows: 

Provide psychotherapy or other mental health treatment services, as defined in 
regulations, when required by the IEP (Gov. Code, § 7576; Cal. Code Regs., tit. 2, 
§§ 60020, subd. (a), 60200, subds. (a) and (b).) 

• Providing psychotherapy or other mental health services identified in a 
pupil’s IEP, as defined in sections 542 and 543 of the Department of 
Mental Health regulations.  However, the activities of providing 
vocational services, socialization services, and crisis intervention to 
pupils, and dispensing medications necessary to maintain individual 
psychiatric stability during the treatment process, do not constitute a state-
mandated new program or higher level of service. 

In addition, footnote 96 in the statement of decision on reconsideration addresses 
comments filed by the County of Los Angeles asserting that “rehabilitation” should be 
defined to include the activities identified in section 1810.243 of the regulations adopted 
by the Department of Mental Health under the Medi-Cal Specialty Mental Health 
Services Consolidation Program.  (Cal. Code Regs., tit. 9, §1810.243.)  These services 
are intended to be provided to all Medi-Cal beneficiaries.  The Commission denied the 
request because the plain language of the test claim regulations (Cal. Code Regs., tit., 2,  
§ 60020) did not reference the Medi-Cal regulations.  Footnote 96 states the following: 

                                                 
33 Former California Code of Regulations, title 2, section 60020, subdivision (a). 
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In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified 
in section 1810.243 of the regulations adopted by the Department of Mental 
Health under the Medi-Cal Specialty Mental Health Services Consolidation 
program.  (Cal. Code Regs., tit. 9, § 1810.243.)  These activities include 
“assistance in improving, maintaining, or restoring a beneficiary’s or group of 
beneficiaries’ functional skills, daily living skills, social and leisure skills, 
grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of test 
claim regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not require or 
mandate counties to perform the activities defined by section 1810.243 of the 
Department’s title 9 regulations.  In addition, the test claim regulations do not 
reference section 1810.243 of the Department’s title 9 regulations for any 
definition relevant to the program at issue in this case.   

Commission’s Decision on Handicapped and Disabled Students II (02-TC-40/02-TC-49) 

In May 2005, the Commission also adopted a statement of decision on Handicapped and 
Disabled Students II (02-TC-40/02-TC-49), a test claim addressing statutory amendments 
enacted between the years 1986 and 2002 to Government Code sections 7570 et seq., and 1998 
amendments to the joint regulations adopted by the Departments of Education and Mental 
Health.  The period of reimbursement for Handicapped and Disabled Students II (02-TC-40/ 
02-TC-49) began July 1, 2001. 

In Handicapped and Disabled Students II (02-TC-40/02-TC-49), the Commission found that the 
regulatory definition of “mental health services” changed as follows: 

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

The Commission further found that section 60020 of the test claim regulations continued to 
include mental health assessments, collateral services, intensive day treatment, and day 
rehabilitation within the definition of “mental health services.”34   

Thus, in Handicapped and Disabled Services II, the Commission approved reimbursement 
beginning July 1, 2001, for the following activity newly mandated by the 1998 regulations: 

Provide individual or group therapy psychotherapy services, as defined in Business and 
Professions Code section 2903, when required by the pupil’s IEP.  This service shall be 
provided directly or by contract at the discretion of the county of origin.  (Cal.Code 
Regs., tit. 2, § 60020, subd. (i).) 

                                                 
34 Statement of decision, Handicapped and Disabled Students II (02-TC-40/49), pages 35-36. 

723



22 
 

Relevant Parameters and Guidelines on the Program 

A number of parameters and guidelines and parameters and guidelines amendments were 
adopted in 2005 and 2006 to reflect the different reimbursement periods for the program, and to 
ultimately consolidate all of the statements of decision into one set of parameters and guidelines 
for costs incurred beginning in fiscal year 2006-2007.  As relevant to this incorrect reduction 
claim, the Commission took the following actions on this program: 

• Amended the existing parameters and guidelines in Handicapped and Disabled 
Students (CSM 4282) by ending the period of reimbursement for costs incurred 
through and including June 30, 2004.  Except for the costs of providing 
psychotherapy and other mental health treatment services, the costs incurred under 
the original mandate beginning July 1, 2004, shall be claimed under the parameters 
and guidelines for the Commission’s decision on reconsideration, Handicapped and 
Disabled Students (04-RL-4282-10).35   

• The costs to provide psychotherapy and other mental health treatment services, as 
approved on reconsideration of the original claim were placed in the parameters and 
guidelines for Handicapped and Disabled Students II (02-TC-40/02-TC-49) so that 
the original and amended requirements could be in one place.36  To reflect the 
Commission’s decision on reconsideration, the parameters and guidelines for 
Handicapped and Disabled Students II (02-TC-40/02-TC-49) identified the costs 
incurred beginning July 1, 2004, to provide mental health assessments, collateral 
services, intensive day treatment, and day rehabilitation services when required by the 
pupil’s IEP, either directly or by contract.  These services were mandated by the 
original regulations (as determined on reconsideration) and continued to be mandated 
in the 1998 amended regulations (as determined in Handicapped and Disabled 
Students II). 

The parameters and guidelines for Handicapped and Disabled Students II  
(02-TC-40/02-TC-49) also identified the new psychotherapy services mandated by 
the 1998 regulations as reimbursable beginning July 1, 2001 as follows:  “Provide 
case management services and individual or group psychotherapy services, as defined 
in Business and Professions Code 2903, when required by the pupil’s IEP.”37 

• The parameters and guidelines for Handicapped and Disabled Students  
(04-RL-4282-10), Handicapped and Disabled Students II (02-TC-40/02-TC-49) and 
Seriously Emotionally Disturbed Pupils: Out of State Mental Health Services  
(97-TC-05)38 were then consolidated for costs incurred under these programs 

                                                 
35 See analysis adopted on January 26, 2006, for the parameters and guidelines on the 
Reconsideration of Handicapped and Disabled Students (04-RL-4282-10).  
36 Ibid. 
37 Parameters and guidelines for Handicapped and Disabled Students II  
(02-TC-40/02-TC-49) adopted in December 9, 2005, and corrected July 21, 2006. 
38 Seriously Emotionally Disturbed Pupils: Out of State Mental Health Services  
(97-TC-05) addresses special education services to “seriously emotionally disturbed” students 
placed in out-of-state residential facilities. 
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beginning July 1, 2006.  The consolidated parameters and guidelines continue to 
authorize reimbursement to perform the following activities: 

1. Provide case management services and individual or group psychotherapy 
services, as defined in Business and Professions Code section 2903, when 
required by the pupil’s IEP.  This service shall be provided directly or by contract 
at the discretion of the county of origin.  (Cal. Code Regs., tit. 2, § 60020,  
subd. (i).) 

2. Provide mental health assessments, collateral services, intensive day treatment, 
and day rehabilitation services when required by the pupil’s IEP.  These services 
shall be provided directly or by contract at the discretion of the county of origin. 
(Cal. Code Regs., tit. 2, § 60020, subd. (j).) 

Subsequent Actions and Inquiries of the Department of Mental Health Regarding Mental Health 
Rehabilitation Services 

After the parameters and guidelines were adopted, the Department of Mental Health issued 
several documents regarding mental health rehabilitation services with respect to the 
Handicapped and Disabled Students program.   

On June 23, 2008, the Department issued an all county letter (DMH Information Notice  
No. 08-15) to clarify the funding of mental health rehabilitation services for children in the  
“AB 3632” program.  The letter states that “Mental health services may include mental health 
rehabilitation services when such services are determined to be the most appropriate in meeting a 
student’s specialized needs.”  The letter further identifies funding sources for the provision of 
mental health rehabilitation services, including Medi-Cal, IDEA funds, and state general funds 
distributed by the Department of Mental Health.39  

On February 19, 2009, the Department of Mental Health sent a letter to the Commission’s Chief 
Legal Counsel seeking clarification on the Commission’s “basis for excluding rehabilitation as a 
mental health service eligible for reimbursement. . . . ”  The letter states in relevant part the 
following: 

In February 2005, Los Angeles County Department of Mental Health (County) 
submitted a declaration to the Commission after reviewing a January 20, 2005 
Commission Staff Analysis regarding a Reconsideration of the HDS Program  
(04-RL-4282-10). [Footnote omitted.]  In that declaration, the County asserted 
that “Rehabilitation,” as defined in Section 1810.243 of the Title 9 of the 
California Code of Regulations [footnote omitted], should be included in the array 
of mental health services available to children served through the HDS program. 
[Footnote omitted.] 

On May 26, 2005, the Commission on State Mandates issued a Final Staff 
Analysis that addressed the County’s assertion.  In footnote #103, beginning on 
page SA-39 of the Final Staff Analysis, Commission Staff disagreed with the 
County’s request. In part, footnote #103 reads: 

                                                 
39 Exhibit A.  (Exhibit A to incorrect reduction claim, page 183.) 
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… The plain language of test claim regulations (Cal. Code Regs., 
tit. 2, §§ 60000 et seq.) does not require or mandate counties to 
perform the activities defined by section 1810.243 of the 
Department’s title 9 regulations.  In addition, the test claim 
regulations do not reference section 1810.243 of the Department’s 
title 9 regulations for any definition relevant to the program at 
issue in this case. 

On October 26, 2006, the Commission on State Mandates adopted consolidated 
Parameters and Guidelines for the HDS, HDS II, and SED Pupils:  Out-of-State 
Mental Health Services consolidated program, which identifies reimbursable 
activities under this program.  However, the Parameters and Guidelines do not 
specifically exclude rehabilitation, as a mental health service, from the list of 
reimbursable activities.  Page 9 of the Parameters and Guidelines states “When 
providing psychotherapy or other mental health services, the activities of crisis 
intervention, vocational services, and socialization services are not reimbursable” 
but makes no mention of rehabilitation.  Rehabilitation services are also not 
mentioned in the list of mental health services eligible for reimbursement.  
However, DMH questions the need to specifically identify rehabilitation as a 
particular type of mental health service allowable under this program.  Pursuant to 
the Final Statement of Reasons for Section 1810.242 of Title 9 of the California 
Code of Regulations, rehabilitation is an essential component of many mental 
health services.40 

The Commission’s Chief Legal Counsel responded to the Department’s letter on  
February 27, 2009, informing the Department that the Commission no longer had jurisdiction 
over the test claims for Handicapped and Disabled Students, and that the statement of decision 
on reconsideration was adopted and was not challenged by the parties.  Thus, the statement of 
decision on reconsideration was a final decision of the Commission and the Commission no 
longer had authority to consider it.  The letter informed the Department that a local agency or the 
State could file a written request with the Commission to amend the parameters and guidelines as 
a way to get clarification of the issue presented.41  To date, there has not been a request filed with 
the Commission to amend the parameters and guidelines. 

On April 15, 2009, the Department of Mental Health issued Information Notice No. 09-04, 
stating that effective April 6, 2009, the Department rescinds its earlier Notice No. 08-15 (dated 
June 23, 2008).  The notice states the following: 

Certain rehabilitation service activities allowable for reimbursement under the  
AB 3632 program continue to be under dispute based on rulings by the 
Commission on State Mandates.  DMH is working to resolve these issues with 
county mental health departments, the California Department of Education, the 
Commission on State Mandates, and the Office of the State Controller to ensure 
consistency in the provision of mental health services required by a pupil’s 

                                                 
40 Exhibit ___. 
41 Exhibit A. (Exhibit A to incorrect reduction claim, pages 185-186.) 
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Individualized Education Plan (IEP) and the identification of appropriate funding 
sources. 

This rescission notices does not change existing Federal and State requirements 
governing the AB 3632 program nor does it change existing funding sources.  All 
existing laws and regulations are still applicable when administering the AB 3632 
program.  The county mental health departments’ obligations and responsibilities 
under Sections 7570 et seq. of Chapter 26.5 of the California Government Code 
and Sections 60000 et seq. of Division 9 of Title 2 of the California Code of 
Regulations have not changed.  For further guidance on allowable service 
activities under the AB 3632 program, please see the Consolidated Parameters 
and Guidelines adopted by the Commission on State Mandates on  
October 26, 2006 … 

Pursuant to Section 300.101 of the Code of Federal Regulations (CFR), a Free 
Appropriate Public Education (FAPE) must be available to all children residing in 
the State between the ages of 3 and 21.  The mental health services of an IEP must 
constitute an offer of FAPE.  Pursuant to Section 300.103(c) of the CFR, there 
should be no delay in implementing the child’s IEP, including any case in which 
the payment source for providing or paying for special education and related 
services to the child is being determined.42 

Reimbursement Claims Filed for Costs Incurred in Fiscal Years 2003-2004 through 2005-2006, 
and the Responses of the State Controller’s Office 

For fiscal years 2003-2004 through 2005-2006, the County of Santa Clara claimed 
reimbursement for costs to provide outpatient mental health rehabilitation services to children 
with disabilities pursuant to the pupils’ IEPs through the following contractors:  Gardner Family 
Care Corporations; AchieveKids; EMQ FamiliesFirst; Rebekah Childrens’ Services; and Asian 
Americans for Community Involvement.  The costs were claimed under the “treatment services” 
category of the claim and, according to the County, total approximately $8.6 million for the three 
fiscal years in question.43  The County describes its services as follows: 

Among the services provided by the County, for those children who need them, 
are “mental health rehabilitation services,” which consist of one-on-one mental 
health interventions individually tailored to equip children with the skills they 
need to benefit from their education and to avoid a more restrictive placement, 

                                                 
42 Exhibit A. (incorrect reduction claim, pages 187-188.) 
43 Incorrect reduction claim, pages 174-175, letter dated March 11, 2010, from the County to the 
State Controller’s Office.  The County’s letter states the following:   

… I write to confirm the amount of the disallowance attributable to the mental 
health rehabilitation services for which reimbursement was denied in the June 
2009 audit decision, as those costs were not separately identified in the audit 
decision or in other communications received from the State Controller’s Office.  
The County has calculated those amounts as follows:  $3,145,054 for fiscal year 
2004, $2,776,529 for fiscal year 2005, and $2,684,779 for fiscal year 2006. 
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such as institutional or group home placement.  [Citations to County exhibits and 
declarations omitted.] 

The County’s mental health rehabilitation services are provided by a counselor 
who has been trained in cognitive behavioral interventions.  The counselor 
typically meets with the child in familiar, everyday environments – at home, in 
school, or in other community settings – to provide targeted, behaviorally focused 
counseling interventions designed to address the mental health goals identified in 
the child’s IEP.  The counselor works with the child by redirecting, role-
modeling, and supporting the development of coping mechanisms to teach, 
reinforce, and support positive behavioral change.  These interventions are 
tailored to achieve the child’s specified IEP goals – such as managing anger, 
impulsivity, anxiety, or oppositional behavior -- and to ameliorate the symptoms 
of the child’s mental health diagnosis that would otherwise make it difficult or 
impossible for the child to function in an educational environment.  [Citations to 
County exhibits and declarations omitted.]   

The mental health rehabilitation services provided by the County represent 
common, effective, research-based modes of mental health treatment for seriously 
emotionally disturbed children.  [Citations to County exhibits and declarations 
omitted.]  These services offer the children an alternative to the traumatic 
experience of institutionalization, group-home placement, or other similarly 
restrictive placements.  [Citations to County exhibits and declarations omitted.]44   

Reductions by the State Controller’s Office 

The State Controller’s Office issued its final audit report on June 30, 2009, reducing the 
County’s reimbursement claims for costs incurred to provide outpatient rehabilitation services to 
seriously emotionally disturbed pupils. (Audit Finding 1.)45  

In the final audit report, the State Controller’s Office states that it does not dispute the following 
issues raised by the County: 

 We do not dispute the following assertions in the county’s response: 

• The Individuals with Disabilities Education Act (IDEA) entitles qualifying students to 
a free appropriate public education (FAPE) in the least restrictive environment.  
FAPE includes special education and related services to meet the needs of a child 
with a disability. 

• California Education Code section 56363 defines “related services” and includes 
“psychological services, physical and occupational therapy, recreation … and 
counseling services, including rehabilitation counseling.” 

• Under federal regulations (…, section 300.34), rehabilitation counseling services 
“means services provided by qualified personnel in individual or group sessions that 
focus specifically on career development, employment preparation, achieving 

                                                 
44 The County’s written narrative on its incorrect reduction claim, pages 8-9. 
45 The Final Audit Report is in Exhibit A to the incorrect reduction claim, on pages 50-121. 
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independence, and integration in the workplace and community of a student with a 
disability.  The term also includes vocational rehabilitation services provided to a 
student with a disability by vocational rehabilitation programs funded under the 
Rehabilitation Act.” 

• Regarding the discussion of the shift in responsibilities from local educational 
agencies (LEAs) to county mental health departments, we agree that Chapter 26 of 
the Government Code, commencing with section 7570, and Welfare and Institutions 
Code section 5651 (added and amended by Chapter 1747, Statutes of 1984, and 
Chapter 1274, Statutes of 1985) requiring counties to participate in the mental health 
assessment for “individuals with exceptional needs,” participate in the expanded 
“Individualized Educational Program “ (IEP) team, and provide case management 
services for “individuals with exceptional needs” who are designated as “seriously 
emotionally disturbed.”  The Commission on State Mandates (CSM) determined that 
these requirements impose a new program or higher level of service on counties. 

• Title 2, section 60020, subdivision (i), provides the basis for the services in the state 
mandated cost program.  This section includes “mental health assessments and the 
following services when delineated on an IEP in accordance with Section 7572(d) of 
the Government Code: psychology as defined in Section 2903 of the Business and 
Profession Code provided to the pupil individually or in a group, collateral services, 
medication monitoring, intensive day treatment, day rehabilitation, and case 
management.  These services shall be provided directly to by contract at the 
discretion of the community mental health service of the county of origin.” 

• Title 9, CCR, section 542, defines day services.  These services are designed to 
provide alternatives to 24-hour care and supplement other modes of treatment and 
residential services, and include day care intensive services, day care habilitative 
services, vocational services and socialization services.  The CSM determined that the 
state-mandated cost program includes only day care intensive services and day care 
habilitative (rehabilitation) services as eligible services. 

• Title 9, CCR, section 543, defines outpatient services.  These services are designed to 
provide short-term or sustained therapeutic intervention for individuals experiencing 
acute or ongoing psychiatric distress, and include collateral services, assessment, 
individual therapy, group therapy, medication and crisis intervention.  The CSM 
determined that the state-mandated cost program includes all services with the 
exception of crisis intervention.  Outpatient services do not include rehabilitation 
services. 

• On May 26, 2005, CSM adopted the statement of decision on the reconsideration of 
Handicapped and Disabled Students program, refusing to include a definition of 
rehabilitation services consistent with Title 9, CCR, section 1810.243. 

However, the State Controller’s Office believes that it properly reduced the claims for outpatient 
rehabilitation services for the following reasons: 

• The program’s parameters and guidelines do not identify outpatient rehabilitation 
services as an eligible service. 
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• Outpatient rehabilitation services are not included in the underlying regulations (Title 2, 
section 60020, subd. (i)).  As noted in the Commission’s decision on reconsideration, a 
county argued that outpatient rehabilitation services, medication monitoring, and crisis 
intervention services should be included in the parameters and guidelines.  The 
Commission “refused” to include outpatient rehabilitation services and crisis intervention 
services, including only medication monitoring in the parameters and guidelines.  If the 
rehabilitation definition was adopted by the Commission, outpatient rehabilitation 
services would be eligible for reimbursement. 

• The outpatient rehabilitation services put forth by the County are not consistent with the 
day care habilitative (rehabilitation) services.  Day care habilitative (rehabilitation) 
services do not include vocational services or socialization services, as these are separate 
and distinct services.  In contrast, outpatient rehabilitation services is defined by federal 
and state regulations to include elements of vocational services and socialization services.  
Furthermore, the County’s Clinical Record Documentation Manual for Outpatient Mental 
Health Services defines rehabilitation services to include medication education and 
compliance, grooming and personal hygiene skills, meal preparation skills, money 
management, leisure skills, social skills, developing and maintaining a support system, 
maintaining current housing situation.  Vocational and socialization services are not 
reimbursable. 

• The rehabilitation services provided by the County are also provided under the 
Wraparound program, which use non-federal Aid of Families with Dependent Children-
Foster Care (AFDC-FC).  In claiming rehabilitation services provided by the Wraparound 
program, the County did not identify any associated AFDC-FC revenues to offset the 
costs claimed.  The Controller did not pursue this issue further since outpatient 
rehabilitation services are excluded from reimbursement under the mandated cost 
program. 

On March 10, 2010, the State Controller’s Office denied a request by the County to reconsider its 
audit position, and many of the same points identified in the audit report are raised in the 
Controller’s letter.  The State Controller’s Office further explained the following: 

On May 26, 2005, the CSM issued a statement of decision on the reconsideration 
of the HDS program finding that rehabilitation services, as defined by Title 9, 
CCR, section 1810.243, are not reimbursable.  More recently, the CSM responded 
to the Department of Mental Health’s (DMH’s) request for clarification on 
February 27, 2009, stating that rehabilitation services, as defined by Title 9, CCR, 
section 1810.243, are not reimbursable.  The CSM stated that the test claim 
regulations do not require or mandate counties to perform activities defined by 
section 1810.243. 

Contrary to the county’s position, we believe that rehabilitation services claimed 
by the county are separate and distinct from day rehabilitation services by 
definition and in terms of service delivery.  The definition of each rehabilitation 
service in the county’s Clinical Record Documentation Manual for Outpatient 
Mental Health Services is consistent with the service definitions in Title 9, CCR.  
The way in which these services were reported on the county’s cost report 
submitted to DMH and for Medi-Cal Federal Financing Participation funds 
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reimbursement is also consistent with the definition in Title 9, CCR.  The 
county’s rehabilitation services definition is consistent with section 1810.243, 
while the day rehabilitation service definition is consistent with section 1810.212. 
. . . 

The State Controller’s Office further states that the Department of Mental Health participated in 
a conference call in August 2009 to discuss the issue of “adding” rehabilitation services to the 
regulations that form the basis of the state-mandated program.   

II. Position of the Parties 
Claimant’s Position 

The County contends that the State Controller’s Office incorrectly reduced the costs for 
providing outpatient rehabilitation services to seriously emotionally disturbed pupils.  The 
County asserts that: 

• The parameters and guidelines specifically identify “day rehabilitation” as a reimbursable 
mental health service. 

• The Department of Mental Health’s exclusion of vocational and socialization services 
from the definition of “mental health services” under the program is not material, since 
the County’s rehabilitation services do not consist of vocational and socialization 
services. 

• Contrary to the Controller’s assertions, the 2005 statement of decision does not define 
mental health rehabilitation services as non-reimbursable. 

• Whether the County’s rehabilitation services fall within the broad Medi-Cal definition of 
“rehabilitation” has no bearing on whether they are covered by section 60020 of the test 
claim regulations. 

• The Department of Mental Health, in a letter dated February 19, 2009, to the 
Commission’s Chief Legal Counsel, has confirmed that mental health rehabilitation 
services fall within section 60200 of its Title 2 regulations. 

• Mental health rehabilitative services are addressed, and found reimbursable, in the 
Commission’s Statements of Decision. 

• If section 60020 of the Title 2 regulations excluded mental health rehabilitation services, 
it would be inconsistent with federal law and the Government Code, and would therefore 
be invalid. 

In support of its position, the County has submitted a declaration from Laura Champion, 
Executive Director of EMQ Families First.46  EMQ Families First has contracted with the 
County since 1995 to provide mental health services pursuant to the pupil’s IEP under the 
Handicapped and Disabled Students program.  Her declaration states the following: 

Since 1995, EMQFF has been under contract with the Santa Clara County Mental 
Health Department to provide mental health services to children eligible for such 

                                                 
46 Incorrect reduction claim, page 176. 
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services pursuant to their IEPs.  One type of mental health services [sic] EMQFF 
provides is “mental health rehabilitation services.” 

Mental health rehabilitation services are targeted, one-on-one mental health 
interventions incorporating evidence-based practices as Cognitive Behavioral 
Treatment and Positive Behavioral Intervention and Support.  Mental health 
rehabilitation services are provided in the child’s usual environments – typically 
at home, in school, and in the child’s community – consistent with the therapeutic 
needs of the child.  Because mental health rehabilitation services are provided on 
an individual basis in a variety of settings, they can be tailored to meet the child’s 
unique needs. 

Contemporary, peer reviewed research shows that the mental health rehabilitation 
services treatment model – in which the service provider works with the child in 
the settings in which his or her mental health symptoms actually arise and coaches 
the child on how to deal with those symptoms safely and appropriately – tends to 
be more effective for many children than traditional therapy provided by a 
licensed therapist in his or her office.  My clinical experience and my experience 
managing clinical care bear this out.  Through mental health rehabilitation 
services, children learn to cope with their environments and to modify their 
behavior experientially, and they generally learn these new skills more quickly 
and in a more lasting way than they would through a therapy-only treatment plan.  
In addition, the provision of services in the child’s usual environments enables the 
counselor providing these services to model, for the child’s parents, caregivers, 
and/or teachers, how to respond when the child is demonstrating the symptoms 
associated with his or her mental health diagnosis, which helps to effect a transfer 
of skills to the child’s parents, caregivers, or teachers.  When a child receives only 
therapy or out-of-home care, this comprehensive, coordinated service delivery 
does not typically occur, and there is a lower likelihood that the therapeutic gains 
made in treatment will be sustained. 

[¶] 

All of the children receiving mental health rehabilitation services from EMQFF 
have a demonstrable need for these services documented in their IEPs.  Each 
child’s IEP team has determined that the child is at imminent risk of residential 
placement or other institutional placement. . . . For each of these children, 
EMQFF was selected to provide mental health rehabilitation services as a cost-
effective alternative to the more expensive and restrictive option of out-of-home 
residential placement. 

In addition, the County has submitted letters from the following contract service providers 
describing the “rehabilitation services” they provided pursuant to a pupil’s IEP and required by 
the Handicapped and Disabled Students program:  Miguel Valencia, Ph.D., Mental Health 
Director of Gardner Family Care Organization; AchieveKids; Jerry Doyle, Chief Executive 
Officer of EMQ FamiliesFirst; Mary Kaye Gerski, Executive Director of Rebekah Children’s 
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Servives; and Sarita Kohli, Director of Mental Health Programs of Asian Americans for 
Community Involvement.47   

The County has also retained an expert witness, Dr. Margaret Rea, an independent psychologist 
and researcher at the University of California at Davis who specializes in child and adolescent 
psychology, to review a representative sample of 53 patient files for children who received 
mental health rehabilitation services from the County under the Handicapped and Disabled 
Students program during the fiscal years in question and to prepare a report.48  The 53 patient 
files were chosen at random from the files of children not enrolled in Medi-Cal.  Each file 
contained the child’s “Chapter 26.5 Mental Health Assessment,” the mental health goals and 
objectives, the intake and update assessments, the child’s treatment plan, and progress notes.  
The County asked Dr. Rea to determine, based on her professional experience and expertise, 
whether the services provided by the County aligned with the mental health services identified in 
section 60020 of the Title 2 test claim regulations.  Dr. Rea reviewed the patient files and the 
description of the care being provided under the label “rehabilitation services” indicated in the 
progress notes for each session with the child, the language of section 60020 of the Title 2 
regulations and the amendments to that regulation.   

Dr. Rea’s report, dated January 14, 2009, describes the range of diagnoses identified in the files 
that interfered with the ability to function in school and at home, and the mental health 
rehabilitation services provided by the County as follows: 

10. The mental health rehabilitation services being provided to these patients can be 
described, at a general level, as behavioral interventions designed to maximize the 
children’s ability to function in the classroom as well as at home.  The focus of the 
interventions was to assist the children in developing more adaptive coping skills that 
would help them in better managing their clinical symptoms with the ultimate goal of 
reaching their educational goals and developing an age-appropriate level of independent 
functioning.  The interventions I reviewed were necessary because the children’s mental 
health impairments precluded them from functioning independently without behavioral 
intervention.  They were receiving interventions addressing such issues as anger 
management, communication skills, impulse control, and emotional regulation.  The 
children’s mental health issues required that they receive a behaviorally focused 
intervention that would help them function safely and adaptively within their school and 
home environments.  All of the patients whose files I reviewed would be unable to 
function in any educational environment without this level of behavioral intervention. 

11. The interventions described in the progress notes were consistent with what is known 
in clinical and research arenas as behavioral evidence-based practices.  The interventions 
described were generally consistent with cognitive behavioral interventions for 
depression, anxiety, PTSD, and impulse control, the typical mental health issues that 
were barriers to the children functioning in school. . . . For example, the files described 
interventions such as: 

                                                 
47 Incorrect reduction claim, supporting documentation, pages 15-26. 
48 Incorrect reduction claim, pages 155-173. 
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• Cognitive Restructuring: helping children to think in more constructive ways, 
these interventions focus on decreasing the number of negative thoughts, 
increasing the number of positive thoughts, learning to challenge unhelpful 
thoughts, and questioning unrealistic thoughts. 

• Communication Training: helping children to improve the manner in which they 
express themselves; improving eye contact; using active listening; learning to give 
both positive and negative feedback; making requests of others in a more 
productive and appropriate manner. 

• Behavioral Activation: activity scheduling which involves helping children 
engage in both pleasing and success-oriented activities. 

• Emotional Regulation: helping children to identify the triggers that can lead them 
to emotional disregulation (anger outbursts, self-harm, violent acts, anxiety) and 
to develop alternative healthier responses. 

• Problem-Solving: children are taught strategies that can empower them to 
approach problems with adaptive skills, to brainstorm and fully consider their 
options, and to implement and evaluate solutions. 

• Relaxation Training: these techniques are offered to children to help them manage 
emotional lability and anxiety as an alternative to maladaptive behaviors. 

• Safety Planning: developing structured cognitive and behavioral plans to insure 
safety for the child. 

• Social Skills Training: using cognitive behavioral techniques to expand and 
improve interpersonal interactions and to broaden the child’s social support circle. 

12. All of the patients whose files I reviewed would be unable to function in any 
educational environment without this level of behavioral intervention.  For many of the 
children whose files I reviewed, this level of intervention was necessary in order for these 
children to avoid a more restrictive level of placement – such as an inpatient hospital, 
residential treatment facility or group home -- as well as to maintain school attendance. 

Dr. Rea acknowledges that some of the specific interventions described in the files may develop 
a child’s socialization or vocational skills.  But the primary goal of the interventions was to equip 
the children with the skills necessary to function in an educational environment.  She states in 
paragraph 20 the following: 

20. Although some of the specific interventions described in the progress notes 
may develop children’s “socialization” or “vocational” skills, it was clear that the 
primary goal of these interventions was to equip these children with the skills 
necessary to enable them to behave appropriately in the least restrictive manner in 
an educational setting by enabling them to behave appropriately in interactions 
with teachers and peers – e.g. teaching them anger management, management of 
emotional impulses, etc.  Indeed, it was clear that the ultimate goal of the 
treatment in such cases was to assist the child in managing their symptoms in 
order to enable the child to meaningfully participate in an educational setting; it 
was not to develop social or vocational skills for their own sake. . . . 
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Dr. Rea states that all of these services fall within the categories of “day rehabilitation” and in 
some cases, within the category of “intensive day treatment,” which are included in the 1998 
amendment to section 60200 of the test claim regulations. 

13. All of the services described in the patients’ files that I reviewed would fall 
within the category of “day rehabilitation,” which is among the categories of 
“mental health services” listed in the amended version of Cal. Admin. Code, tit. 1, 
§ 60020.  No definition of the term “day rehabilitation” is included in the relevant 
regulations.  Based on my experience in the mental health field and my familiarity 
with the terminology used to describe various modes of treatment, “day 
rehabilitation” is a broad treatment category that would include any interventions 
aimed at restoring a child’s previous level of functioning or helping a child 
develop an age-appropriate level of functioning that would maximize their ability 
to meet appropriate educational goals.  The use of the word “day” implies that the 
treatment is not a continuous 24-hour intervention. 

[¶] 

21. In addition to all qualifying as “day rehabilitation,” some of the services 
provided also qualify as “intensive day treatment.”  In some of the cases, the 
interventions described in the progress notes were designed to improve the child’s 
ability to function in school and at home in order to avoid the need for an out-of-
home placement.  For example, in the case of ___, whose aggression and lack of 
impulse and emotional regulation interfered with her ability to function at home 
and school, her provider instituted a structured behavioral intervention to help ___ 
moderate her anxiety and aggression so she could function in the least restrictive 
environment.  Another child, ___, demonstrated oppositional and aggressive 
behavior which made it difficult for the adults in his school and home 
environment to manage him.  His provider assisted him through cognitive and 
behavioral interventions to develop more acceptable interpersonal skills so that an 
out-of-home placement could be avoided and participation in a regular school 
environment would be possible. 

Dr. Rea also opines that the services provided by the County fall within the definition of “day 
care intensive services” and “day care habilitative services” as originally included in  
section 60020 regulations. 

22. I also considered whether the services described in the files would fit within 
the definition of “mental health services” included in Cal. Admin. Code, tit. 2,  
§ 60020 prior to the time the statute was amended.  One of the service functions 
included in the pre-amendment definition is “day services” which is defined in 
Cal. Admin. Code, tit. 9, §542 as “services designed to provide alternatives to 24-
hour care and supplement other modes of treatment and residential services.”  
Section 542 further defines “day care habilitative services,” a subset of day 
services, as “services designed and staffed to provide counseling and 
rehabilitation to maintain or restore personal independence at the best possible 
functional level for the patient with chronic psychiatric impairments who may live 
independently, semi-independently, or in a supervised residential facility, which 
does not provide this service.” 
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23. Based on the definitions described in the regulations, and based on my 
experience in the mental health field and my familiarity with the terminology used 
to describe various modes of treatment, “day care habilitative services” is, like 
“day rehabilitation,” a broad service category that would include all of the 
therapeutic interventions described in the progress notes.  Most certainly, the files 
I reviewed described interventions that were aimed at restoring functioning at the 
best possible level for the children involved.  The goals of all the interventions 
described were to assist the children to better manage their psychiatric symptoms 
so that they could function in the least restrictive environment in school as well as 
at home.  The goals of the interventions were just as described in the above 
definition – they were designed to provide counseling and rehabilitation so the 
child could develop more adaptive coping skills to function independently or at 
least at the best possible level given their chronic psychiatric diagnoses. 

Dr. Rea concludes that the services provided by the County under the label “mental health 
rehabilitation services” fit within the definition of “mental health services” under both the pre-
amendment and post-amendment versions of section 60020 of the Title 2 regulations.  (Paras. 26 
and 27.) 

Position of the State Controller’s Office 

The State Controller’s Office has not filed comments on the incorrect reduction claim.  The State 
Controller’s reductions are explained in the final audit report and letter dated March 10, 2010, 
denying the County’s request for reconsideration. 

III. Discussion 
Government Code section 17561, subdivision (b), authorizes the State Controller’s Office to 
audit the claims filed by local agencies and school districts and to reduce any claim for 
reimbursement of state mandated costs that the State Controller’s Office determines is excessive 
or unreasonable. 

Government Code Section 17551, subdivision (d), requires the Commission to hear and decide a 
claim that the State Controller’s Office has incorrectly reduced payments to the local agency or 
school district.  That section states the following: 

 The commission, pursuant to the provisions of this chapter, shall hear and decide upon a 
claim by a local agency or school district filed on or after January 1, 1985, that the 
Controller has incorrectly reduced payments to the local agency or school district pursuant 
to paragraph (2) of subdivision (b) of Section 17561. 

If the Commission determines that a reimbursement claim has been incorrectly reduced,  
section 1185.7 of the Commission’s regulations requires the Commission to send the statement 
of decision to the State Controller’s Office and request that the costs in the claim be reinstated. 

A. Providing outpatient rehabilitation services required by a pupil’s IEP is a 
reimbursable activity and, thus, the State Controller’s Office incorrectly reduced 
the costs incurred by the claimant for the provision of these services in fiscal years 
2003-2004 through 2005-2006. 

This incorrect reduction claim addresses costs incurred in fiscal years 2003-2004, 2004-2005, 
and 2005-2006 for providing outpatient rehabilitation services pursuant to IEP’s approved for 
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seriously emotionally disturbed pupils.  The pleadings identify two issues in dispute.  The first 
issue is whether providing outpatient rehabilitation services is a reimbursable component of the 
mental health services identified in the regulations and the parameters and guidelines.  The 
second issue is whether the County provided “socialization and vocational services” as part of 
the mental health treatment to these pupils, which the Commission determined were deleted from 
the regulatory definition of “mental health treatment services” in 1998.49 

Section 60020 of the regulations implementing the Handicapped and Disabled Students program 
governs the provision of psychotherapy and other mental health treatment services and was 
determined to be reimbursable by the Commission.  The plain language of the activities required 
by section 60020 was incorporated into the parameters and guidelines and, thus, that language 
must be interpreted to determine this claim.  

As described in the background, the parameters and guidelines for the original test claim, 
Handicapped and Disabled Students (CSM 4282), address the costs incurred for psychotherapy 
and other mental health treatment services through June 30, 2004 and, thus, the interpretation of 
section 60020 in the original parameters and guidelines applies to this claim for the fiscal year 
2003-2004 costs claimed by the County.  However, the 90/10 cost sharing formula no longer 
applies for the mental health services provided under section 60020 of the regulations.  Any 
reimbursement approved for costs incurred under section 60020 are 100 percent reimbursable.50  

The costs incurred for psychotherapy and other mental health treatment services under section 
60020 for fiscal years 2004-2005 and 2005-2006 are governed by the parameters and guidelines 
for Handicapped and Disabled Students II (02-TC-40/02-TC-49), and require the interpretation 
of section 60020 as amended in 1998.   

1) Costs incurred in fiscal year 2003-2004 are reimbursable under the mental health services 
identified in the parameters and guidelines for Handicapped and Disabled Students 
(CSM 4282.) 

The parameters and guidelines for the original test claim, Handicapped and Disabled Students 
(CSM 4282), applies to this claim for the fiscal year 2003-2004 costs claimed by the County.  
The original parameters and guidelines authorize reimbursement for psychotherapy and other 
mental health treatment services as follows: 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a) Individual therapy; 

b) Collateral therapy and contacts; 

c) Group therapy; 
                                                 
49 This analysis does not address allegations that the County’s rehabilitation services are also 
provided under the Wraparound program, which uses non-federal AFDC-FC funding or that the 
County failed to identify any associated AFDC-FC revenues to offset costs for the Handicapped 
and Disabled Students program in its reimbursement claims because the Controller’s reductions 
were not based on these issues. 
50 Statutes 2002, chapter 1167 (AB 2781). 

737



36 
 

d) Day treatment; and 

e) Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

Section 60020 of the regulations, as originally adopted, defined “psychotherapy and other mental 
health services” as “those services defined in Sections 542 to 543, inclusive, of Title 9 of the 
California Administrative Code [Department of Mental Health regulations], and provided by a 
local mental health program directly or by contract.”   

Section 542 of the Department of Mental Health’s title 9 regulations defined “day services” as 
those “services that are designed to provide alternatives to 24-hour care and supplement other 
modes of treatment and residential services.”  Day services are defined in section 542 of the 
regulations as follows: 

• Day care intensive services are “services designed and staffed to provide a 
multidisciplinary treatment program of less than 24 hours per day as an alternative to 
hospitalization for patients who need active psychiatric treatment for acute mental, 
emotional, or behavioral disorders and who are expected, after receiving these services, 
to be referred to a lower level of treatment, or maintain the ability to live independently 
or in a supervised residential facility.” 

• Day care habilitative services are “services designed and staffed to provide counseling 
and rehabilitation to maintain or restore personal independence at the best possible 
functional level for the patient with chronic psychiatric impairments who may live 
independently, semi-independently, or in a supervised residential facility which does not 
provide this service.”, 

• “Socialization skills” are “services designed to provide life-enrichment and social skill 
development for individuals who would otherwise remain withdrawn and isolated.  
Activities should be gauged for multiple age groups, be culturally relevant, and focus 
upon normalization.” 

• “Vocalization skills” are “services designed to encourage and facilitate individual 
motivation and focus upon realistic and obtainable vocational goals.  To the extent 
possible, the intent is to maximize individual client involvement in skill seeking and skill 
enhancement, with the ultimate goal of meaningful productive work.”   

Section 543 of the Department of Mental Health regulations defines “outpatient services,” which 
are defined as “services designed to provide short-term or sustained therapeutic intervention for 
individuals experiencing acute or ongoing psychiatric distress.”  Outpatient services are defined 
in section 543 as follows: 

• Collateral services, which are “sessions with significant persons in the life of the patient, 
necessary to serve the mental health needs of the patient.” 

• Assessment, which is defined as “services designed to provide formal documented 
evaluation or analysis of the cause or nature of the patient’s mental, emotional, or 
behavioral disorder.  Assessment services are limited to an intake examination, mental 
health evaluation, physical examination, and laboratory testing necessary for the 
evaluation and treatment of the patient’s mental health needs.” 
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• Individual therapy, which is defined as “services designed to provide a goal directed 
therapeutic intervention with the patient which focuses on the mental health needs of the 
patient.” 

• Group therapy, which is defined as “services designed to provide a goal directed, face-to-
face therapeutic intervention with the patient and one or more other patients who are 
treated at the same time, and which focuses on the mental health needs of the patient.” 

• Medication, which is defined to include “the prescribing, administration, or dispensing of 
medications necessary to maintain individual psychiatric stability during the treatment 
process.  This service shall include the evaluation of side effects and results of 
medication.” 

• Crisis intervention, which means “immediate therapeutic response which must include a 
face-to-face contact with a patient exhibiting acute psychiatric symptoms to alleviate 
problems which, if untreated, present an imminent threat to the patient or others.”   

The Controller’s Office suggests that the only outpatient services required under the original 
program are those identified in section 543.51  The Controller’s Office misinterprets the 
regulations.  

The plain language definitions of “day care intensive services” and “day care habilitative 
services” in section 542 are designed to provide an alternative to 24-hour residential counseling 
(i.e., outpatient care), and include rehabilitation.  “Day care intensive services” are “services 
designed and staffed to provide a multidisciplinary treatment program of less than 24 hours per 
day as an alternative to hospitalization.”  “Day care habilitative services” provide “counseling 
and rehabilitation to maintain or restore personal independence at the best possible functional 
level.”  The word, “day” in the phrase indicates that the services do not consist of 24-hour 
residential treatment.   

Staff finds that the costs incurred by the County in fiscal year 2003-2004 for “outpatient 
rehabilitation services” fall within the plain meaning of “day care intensive services” and “day 
care habilitative services.”  The outpatient rehabilitation services provided by the County were 
for acute mental, emotional, or behavioral disorders designed to assist the child to better manage 
the skills necessary to function independently in an educational environment. 

This conclusion is supported by the report prepared by the County’s expert witness, Dr. Rea, 
who reviewed the pupil files whose treatment costs were claimed by the County.  Dr. Rea is of 
the professional opinion that all of the services provided by the County fall within the definitions 
of “day care intensive services” and “day care habilitative services” and were designed to assist 
the child to better manage psychiatric symptoms so that the child could function independently in 
school.  Her report states the following: 

                                                 
51 Audit finding 1, which states that “Title 9, CCR, section 543, defines outpatient service.  
These services are designed to provide short-term or sustained therapeutic intervention for 
individuals experiencing acute or ongoing psychiatric distress, and include collateral services, 
assessment, individual therapy, group therapy, medication and crisis intervention.  The CSM 
determined that the state-mandated cost program includes all services with the exception of crisis 
intervention.  Outpatient services do not include rehabilitation services.”  (Emphasis added.) 
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23. Based on the definitions described in the regulations, and based on my 
experience in the mental health field and my familiarity with the terminology used 
to describe various modes of treatment, “day care habilitative services” is, like 
“day rehabilitation,” a broad service category that would include all of the 
therapeutic interventions described in the progress notes.  Most certainly, the files 
I reviewed described interventions that were aimed at restoring functioning at the 
best possible level for the children involved.  The goals of all the interventions 
described were to assist the children to better manage their psychiatric symptoms 
so that they could function in the least restrictive environment in school as well as 
at home.  The goals of the interventions were just as described in the above 
definition – they were designed to provide counseling and rehabilitation so the 
child could develop more adaptive coping skills to function independently or at 
least at the best possible level given their chronic psychiatric diagnoses. 

The declaration filed by the County from Laura Champion, Executive Director of EMQ Families 
First, is consistent with Dr. Rea’s report.52  Her declaration states in relevant part the following: 

Mental health rehabilitation services are targeted, one-on-one mental health 
interventions incorporating evidence-based practices as Cognitive Behavioral 
Treatment and Positive Behavioral Intervention and Support.  Mental health 
rehabilitation services are provided in the child’s usual environments – typically 
at home, in school, and in the child’s community – consistent with the therapeutic 
needs of the child.  Because mental health rehabilitation services are provided on 
an individual basis in a variety of settings, they can be tailored to meet the child’s 
unique needs. 

[¶¶] 

All of the children receiving mental health rehabilitation services from EMQFF 
have a demonstrable need for these services documented in their IEPs.  Each 
child’s IEP team has determined that the child is at imminent risk of residential 
placement or other institutional placement. . . . For each of these children, 
EMQFF was selected to provide mental health rehabilitation services as a cost-
effective alternative to the more expensive and restrictive option of out-of-home 
residential placement. 

Accordingly, staff finds that the “outpatient rehabilitation services” provided by the County in 
fiscal year 2003-2004 fall within the meaning of “day care intensive services” and “day care 
habilitative services” as defined in section 60020 as originally adopted, and included in the 
parameters and guidelines for Handicapped and Disabled Students (4282) as a reimbursable 
activity. 

2) Costs incurred in fiscal years 2004-2005 and 2005-2006 are reimbursable under the 
mental health services identified in the parameters and guidelines for Handicapped and 
Disabled Students II (02-TC-40/02-TC-49). 

The costs incurred for mental health treatment services for fiscal years 2004-2005 and  
2005-2006 are governed by the parameters and guidelines for Handicapped and Disabled 

                                                 
52 Incorrect reduction claim, page 176. 
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Students II (02-TC-40/02-TC-49).  The parameters and guidelines authorize reimbursement for 
the following mental health treatment services pursuant to section 60020 of the regulations as 
amended by the Departments of Mental Health and Education in 1998: 

• Provide case management services and individual or group psychotherapy services, 
as defined in Business and Professions Code section 2903, when required by the 
pupil’s IEP.  This service shall be provided directly or by contract at the discretion of 
the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) [beginning  
July 1, 2001] 

• Beginning July 1, 2004, provide mental health assessments, collateral services, 
intensive day treatment, and day rehabilitation services when required by the pupil’s 
IEP.  These services shall be provided directly or by contract at the discretion of the 
county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

As indicated above, section 60020 was amended in 1998 to provide the following:  

“Mental health services” means mental health assessment and the following 
services when delineated on an IEP in accordance with Section 7572(d) of the 
Government Code: psychotherapy as defined in Section 2903 of the Business and 
Professions Code provided to the pupil individually or in a group, collateral 
services, medication monitoring, intensive day treatment, day rehabilitation, and 
case management.  These services shall be provided directly or by contract at the 
discretion of the community mental health service of the county of origin. 

In relevant part, the former language requiring “day care intensive services” and “day care 
habilitative services” was changed to “intensive day treatment” and “day rehabilitation services.”  
In addition, the amendment to section 60020 deleted the definitions provided by section 542 of 
the Department of Mental Health’s Title 9 regulations, including the specific definitions of these 
services.   

Although the amendment created a slight wording change with these services, the Commission 
found that intensive day treatment and day rehabilitation services were not new activities 
required by the 1998 amendments, but continued to be mandated by section 60020 when 
required by a pupil’s IEP. 53   

Thus, the Commission treated “intensive day treatment” the same as “day care intensive 
services” and treated day rehabilitation services” the same as “day care habilitative services.”  
“Habilitative” services under former section 60020 were expressly defined to include 
“rehabilitation,” the same term used in the 1998 regulations.  Both the original and amended 
versions of section 60020 specify that the intensive treatment and rehabilitative services are 
designed to be provided during the “day” as opposed to 24-hour residential care.  Moreover, 
there is no indication in the final statement of reasons supporting the 1998 regulatory amendment 

                                                 
53 Statement of decision, Handicapped and Disabled Students II (02-TC-40/02-TC-49), page 36. 
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to suggest that the purpose of the amendment was to change the requirement imposed on 
counties to provide rehabilitation services.54   

Thus, “intensive day treatment” and “day rehabilitation services” continue to include “outpatient 
rehabilitation services” designed to provide an alternative to 24 hour residential care for acute 
mental, emotional, or behavioral disorders that includes counseling and rehabilitation.  The 
services are designed to assist the child to better manage the skills necessary to function 
independently in an educational environment. 

Broad interpretation of the phrases “intensive day treatment” and “day rehabilitation services” is 
supported by the federal and state statutes that govern the Handicapped and Disabled Students 
program.  Under the rules of interpretation, the regulatory terms of “intensive day treatment” and 
“day rehabilitation services” must be construed in the context of the entire statutory and 
regulatory scheme in which they are a part, so that every provision of the regulation may be 
harmonized and have effect.55  Moreover, the requirements of the regulation are presumed to be 
consistent with the governing statutes, and do not alter, amend, or impair the scope of the 
governing statutes.56 

In this case, the regulations adopted to implement the Handicapped and Disabled Students 
program, including section 60020, are intended to “assure conformity” with the federal IDEA 
and “shall be construed as supplemental to, and in the content of federal and state laws and 
regulations relating to interagency responsibilities for providing services to pupils with 
disabilities.”57  This purpose is consistent with the governing statutes, Government Code  
sections 7570 et seq., which were enacted to ensure the maximum utilization of state and federal 
resources available to provide a child with a disability with a free appropriate public education in 
accordance with the federal IDEA.   

Under federal law, the IDEA guarantees to disabled pupils, including those with mental health 
needs, the right to receive a free and appropriate public education, including psychological and 
other mental health services, specially designed to meet the pupil’s unique educational needs in 
the least restrictive environment.  Each public agency must provide special education and related 
services to a child in accordance with the IEP developed for that child.58  Section 300.34 of the 
Code of Federal Regulations defines “related services” to specifically include “psychological 
services” and “counseling services.”59  “Psychological services” broadly includes “planning and 
                                                 
54 See statement of decision in Handicapped and Disabled Students II, pages 34-39; Final 
Statement of Reasons for the 1998 regulation package that amended section 60020 and the other 
regulations under the program, pages 55-56.   
55 People v. Simon (1995) 9 Cal.4th 493, 514. 
56 Government Code section 11342.2; Morris v. Williams (1967) 67 Cal.2d 733, 748. 
57 California Code of Regulations, Title 2, section 60000. 
58 Title 34 Code of Federal Regulations section 300.323.  
59 “Related services” is also defined to include “rehabilitation counseling services,” defined as 
“services provided by qualified personnel in individual or group sessions that focus specifically 
on career development, employment preparation, achieving independence, and integration in the 
workplace and community of a student with a disability.  The term also includes vocational 
rehabilitation programs funded under the Rehabilitation Act of 1973 . . . .” (34 C.F.R. § 300.34 
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managing a program of psychological services, including psychological counseling for children 
and parents, and assisting in developing positive behavioral intervention strategies.”  
“Counseling services” means “services provided by qualified social workers, psychologists, 
guidance counselors, or other qualified personnel.”  

The list of related services is not exhaustive and must be interpreted broadly.  Related services 
may include other developmental, corrective, or supportive services as long as the service is 
required to assist a disabled child to benefit from special education.60  Thus, under federal law, 
outpatient rehabilitation services are “related services” required to be provided when identified in 
a pupil’s IEP for purposes of the pupil’s education. 

In 2005, the Legislature amended Education Code section 56363, the statute that defines 
“designated instruction and services” for purposes of the special education services provided 
under the federal IDEA, to clarify that “designated instruction and services” means “related 
services” as that term is defined in the [IDEA] and section 300.34 of the Code of Federal 
Regulations.61  All assessments of pupils that are placed in the Handicapped and Disabled 
Students program under the Government Code are made in accordance with “Article 2 
(commencing with Section 56320) of Chapter 4 of Part 30 of the Education Code,” which 
includes section 56363.62  Thus, under state law, outpatient rehabilitation services are “related 
services” required to be provided when identified in a pupil’s IEP. 

Section 60020 was implemented to address the “related services” of psychotherapy and other 
mental health treatment services required to be provided to a pupil.  By law, section 60020 is 
required to be consistent with state and federal special education law and to be construed in the 
context of state and federal law.  There is nothing in the law to support the conclusion that 
outpatient rehabilitation services are not included as a service required to be provided under the 
Handicapped and Disabled Students program.   

Thus, staff finds that “outpatient rehabilitation services” are included within the meaning of “day 
rehabilitation” and “intensive day treatment.” 

Finally, the evidence in the record supports the finding that the services provided by the County 
falls under “day rehabilitation” and “intensive day treatment” as provided in the 1998 
amendment to section 60020.  The County’s expert witness, Dr. Rea, states the following: 

                                                                                                                                                             
(c)(12).)  The Controller’s audit finding recognizes this definition and suggests that 
“rehabilitation counseling” is limited to vocational rehabilitation.  For the reasons in the analysis, 
staff disagrees with the Controller’s Office. 
60 Federal Department of Education comments to former Code of Federal Regulations, section 
300.13 that defined “related services;” Clovis Unified School Dist. v. California Office of 
Administrative Hearings (1990) 903 F.2d 635, 638, fn. 1; Cedar Rapids Cmty. Sch.Dist. v 
Garrett F. (1999) 526 U.S.66, 73 (“The text of the ‘related services’ definition . . . broadly 
encompasses those supportive services that ‘may be required to assist a child with a disability to 
benefit from special education.’”). 
61 Statutes 2005, chapter 653 (AB 1662). 
62 Government Code section 7572. 
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13. All of the services described in the patients’ files that I reviewed would fall 
within the category of “day rehabilitation,” which is among the categories of 
“mental health services” listed in the amended version of Cal. Admin. Code, tit. 1, 
§ 60020.  No definition of the term “day rehabilitation” is included in the relevant 
regulations.  Based on my experience in the mental health field and my familiarity 
with the terminology used to describe various modes of treatment, “day 
rehabilitation” is a broad treatment category that would include any interventions 
aimed at restoring a child’s previous level of functioning or helping a child 
develop an age-appropriate level of functioning that would maximize their ability 
to meet appropriate educational goals.  The use of the word “day” implies that the 
treatment is not a continuous 24-hour intervention. 

[¶] 

21. In addition to all qualifying as “day rehabilitation,” some of the services 
provided also qualify as “intensive day treatment.”  In some of the cases, the 
interventions described in the progress notes were designed to improve the child’s 
ability to function in school and at home in order to avoid the need for an out-of-
home placement.  For example, in the case of ___, whose aggression and lack of 
impulse and emotional regulation interfered with her ability to function at home 
and school, her provider instituted a structured behavioral intervention to help ___ 
moderate her anxiety and aggression so she could function in the least restrictive 
environment.  Another child, ___, demonstrated oppositional and aggressive 
behavior which made it difficult for the adults in his school and home 
environment to manage him.  His provider assisted him through cognitive and 
behavioral interventions to develop more acceptable interpersonal skills so that an 
out-of-home placement could be avoided and participation in a regular school 
environment would be possible. 

Therefore, the requirement to provide “intensive day treatment” and “day rehabilitation services” 
under section 60020 of the regulations includes the provision of outpatient rehabilitation services 
when required by a pupil’s IEP, and that the services provided by the County fall within the 
requirements of section 60020.   

Accordingly, staff finds that the “outpatient rehabilitation services” provided by the County in 
fiscal years 2004-2005 and 2005-2006 fall within the meaning of “intensive day treatment” and 
“day rehabilitation services” as defined by the plain language of section 60020 as amended in 
1998, and included in the parameters and guidelines for Handicapped and Disabled Students II 
(02-TC-40/02-TC-49) as a reimbursable activity.   

3) The County’s services were not designed to provide socialization or vocational services, 
but fall within the broad definitions of mental health services required by section 60020.  

The State Controller’s Office argues, however, that the rehabilitation services provided by the 
County include vocational and socialization services, which are not reimbursable.  The 
Controller’s audit report contends the following:  

Day care habilitative (rehabilitation) services do not include vocational services or 
socialization services.  But the County’s Clinical Record Documentation Manual 
for Outpatient Mental Health Services defines rehabilitation services to include 
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medication education and compliance, grooming and personal hygiene skills, 
meal preparation skills, money management, leisure skills, social skills, 
developing and maintaining a support system, maintaining current housing 
situation.   

The Controller’s Office is correct that section 60020 was amended in 1998 and as part of the 
amendment, the reference to section 542 and the plain language requiring socialization and 
vocational services was deleted.  “Socialization skills” were defined in section 542 as “services 
designed to provide life-enrichment and social skill development for individuals who would 
otherwise remain withdrawn and isolated.  “Vocalization skills” was defined as “services 
designed to encourage and facilitate individual motivation and focus upon realistic and 
obtainable vocational goals.  The Commission found that these services, as referenced in  
section 542, were no longer mandated.   

However, the evidence in the record does not support the conclusion that the rehabilitation 
treatment services provided by the County were designed for socialization and vocational 
purposes.  Both Dr. Rea’s report and the County’s narrative on its Incorrect Reduction Claim 
acknowledge that that some of the specific interventions described in the pupils’ files may 
develop a child’s socialization or vocational skills.  But the primary goal of the interventions was 
not to develop social or vocational skills, but to equip the children in the least restrictive 
environment with the skills necessary to function independently in an educational environment – 
as described above, treatment specifically identified in section 60020.63   

Nor is there evidence that the County’s Manual for Outpatient Mental Health Services applies to 
the treatment provided under the Handicapped and Disabled Students program.  The County 
states that:  

…the Manual’s description pertains to general adult and child mental health 
services and is not specific to the AB 3632 program.  Nor has the County ever 
represented that the Manual describes the scope of services offered under the  
AB 3632 program, or any other specific program.”64   

Staff finds that the County’s Manual for Outpatient Mental Health Services is not relevant to this 
claim. 

Thus, based on the plain language of section 60020 of the regulations, the State Controller’s 
Office incorrectly reduced the County’s claim for outpatient rehabilitation services in fiscal year 
2003-2004, 2004-2005, and 2005-2006. 

B. The footnote in the statement of decision on reconsideration denying reimbursement 
for providing mental health services based on section 1810.243 of the Department of 
Mental Health’s title 9 regulations is not relevant and has no bearing on this 
incorrect reduction claim. 

The State Controller’s Office contends that outpatient rehabilitation services are not 
reimbursable based on an assertion that the Commission specifically denied reimbursement for 

                                                 
63 Incorrect reduction claim narrative, page 19-21; Dr. Rea’s report, page 162, paragraph 20. 
64 Incorrect reduction claim narrative, page 18. 
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rehabilitation services in a footnote in the statement of decision on reconsideration (04-RL-4282-
04).  That footnote states the following: 

In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified 
in section 1810.243 of the regulations adopted by the Department of Mental 
Health under the Medi-Cal Specialty Mental Health Services Consolidation 
program.  (Cal. Code Regs., tit. 9, § 1810.243.)  These activities include 
“assistance in improving, maintaining, or restoring a beneficiary’s or group of 
beneficiaries’ functional skills, daily living skills, social and leisure skills, 
grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of 
[the] test claim regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not 
require or mandate counties to perform the activities defined by section 1810.243 
of the Department’s title 9 regulations.  In addition, the test claim regulations do 
not reference section 1810.243 of the Department’s title 9 regulations for any 
definition relevant to the program at issue in this case.   

The Controller’s interpretation of the footnote in the Commission’s statement of decision is 
wrong.   

Section 1810.243 is a regulation adopted by the Department of Mental Health to implement the 
Medi-Cal Specialty Mental Health Services program, which provides managed mental health 
care for Medi-Cal beneficiaries.  It defines rehabilitation services under that program as “a 
service activity, which includes, but is not limited to assistance in improving, maintaining, or 
restoring a beneficiary’s or group of beneficiaries’ functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education.”   

Section 1810.243 was not adopted to implement the Handicapped and Disabled Students 
program or the special education provisions of federal law and was not referenced in the plain 
language of the regulations adopted to implement the Handicapped and Disabled Students 
program.  On its face, section 1810.243 has nothing to do with the program at issue here.  
Moreover, the activities of providing assistance in functional skills, daily living skills, social and 
leisure skills, grooming and personal hygiene skills, meal preparation skills, and support 
resources and/or medication education are not identified in the plain language of the regulations 
adopted under the Handicapped and Disabled Students program.   

Thus, the Commission’s footnote in the statement of decision on reconsideration simply finds 
that section 1810.243 of the regulations adopted under a completely different program is not 
relevant to the Handicapped and Disabled Students program.   

Moreover, there is no evidence that the Commission excluded outpatient rehabilitation services 
from the parameters and guidelines, as suggested by the State Controller’s Office.  The same 
rules of construction and interpretation that apply to statutes will govern the construction and 
interpretation of an administrative agency’s rules, such as the parameters and guidelines.65  

                                                 
65 California State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340, 344. 
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Under these rules, where exceptions to a general rule are specified in the statute or agency rule, 
other exceptions are not to be implied or presumed.66  In this case, the Commission adopted 
statements of decision and parameters and guidelines in Handicapped and Disabled Students II 
(02-TC-40/02-TC-49) that specifically excluded from reimbursement the following treatment 
services defined by section 542 of the Department of Mental Health’s Title 9 regulations:  crisis 
intervention, vocational services, and socialization services.  These definitions, which were 
incorporated by reference in section 60020, were deleted from section 60020 in 1998.  However, 
“outpatient rehabilitation services” were not specifically excluded.   

Thus, outpatient rehabilitation services cannot be presumed excluded from the parameters and 
guidelines as a reimbursable cost.  Rather, as indicated above, the determination of this incorrect 
reduction claim must be based on an interpretation of section 60020 of the regulations that 
implement the Handicapped and Disabled Students program. 

IV. Conclusion 
For the foregoing reasons, staff concludes that the State Controller’s Office incorrectly reduced 
the costs incurred by the County of Santa Clara to provide outpatient rehabilitation services in 
the approximate amount of $8.6 million for fiscal years 2003-2004, 2004-2005, and 2005-2006 
for the Handicapped and Disabled Student program.   

V. Staff Recommendation 
Staff recommends that the Commission adopt this analysis to approve the incorrect reduction 
claim filed by the County of Santa Clara and request the State Controller’s Office to reinstate the 
full amount reduced. 

 

 

                                                 
66 Mutual Life Ins. Co. v. City of Los Angeles (1990) 50 Cal.3d 402, 410. 
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United States Court of Appeals, 

First Circuit. 
Daniel ABRAHAMSON, etc., Plaintiffs, Appellees, 

v. 
Corrine HERSHMAN, et al., etc., Defendants, Ap-

pellants. 
 

No. 82-1201. 
Argued Oct. 5, 1982. 

Decided Feb. 24, 1983. 
 

Parents of severely retarded child brought action 
under authority of the Education for All Handicapped 
Children Act challenging individualized educational 
plan which child's local school board proposed for him 
and which was upheld as sufficient by various Mas-
sachusetts reviewing agencies. The United States 
District Court for the District of Massachusetts, Ro-
bert E. Keeton, J., entered an order finding that child's 
right to a “free appropriate public education” within 
meaning of Act would not be met by proposed indi-
vidualized educational plan and ordered a residential 
placement. The local school board appealed. The 
Court of Appeals, Levin H. Campbell, Chief Judge, 
held that: (1) where unique condition of severely re-
tarded child demanded that he receive round-the-clock 
training and reinforcement in order make any educa-
tional progress at all, order that child be placed in 
residential program was proper under the Education 
for All Handicapped Children Act; (2) Act did not 
preclude placement of child in a group or foster home; 
and (3) federal district court did not fail to give “due 
weight” to Massachusetts Bureau of Special Educa-
tion Appeals when it reversed BSEA finding that day 
school would provide severely retarded child with 
appropriate education and that a particular residential 
school was an inadequate placement for child. 
 

Affirmed. 
 

West Headnotes 
 
[1] Schools 345 154(3) 
 
345 Schools 
      345II Public Schools 

            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 
Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(3) k. Home Care and 
Residential Placement. Most Cited Cases  
     (Formerly 345k148) 
 

Where unique condition of severely retarded 
child demanded that he receive round-the-clock 
training and reinforcement in order to make any edu-
cational progress at all, order that child be placed in 
residential program was proper under the Education 
for All Handicapped Children Act. Education of the 
Handicapped Act, § 602 et seq., 20 U.S.C.A. § 1401 et 
seq. 
 
[2] Schools 345 154(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 
Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(3) k. Home Care and 
Residential Placement. Most Cited Cases  
     (Formerly 345k148) 
 

Under the Education for All Handicapped 
Children Act, federal district court was empowered to 
authorize residential placement of severely retarded 
child in a community group home in conjunction with 
being placed in day education program. Education of 
the Handicapped Act, § 602 et seq., 20 U.S.C.A. § 
1401 et seq. 
 
[3] Schools 345 155.5(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(4) k. Evidence. Most Cited 

1835



  
 

Page 2

701 F.2d 223, 9 Ed. Law Rep. 837 
(Cite as: 701 F.2d 223) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Cases  
     (Formerly 345k148) 
 

In civil action brought by parents of severely re-
tarded child challenging individualized educational 
plan which child's local school board proposed for 
him, evidence was sufficient to support finding that 
residential education facility in which child had made 
some educational progress was an appropriate 
placement. Education of the Handicapped Act, § 602 
et seq., as amended, 20 U.S.C.A. § 1401 et seq. 
 
[4] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
     (Formerly 345k155.5(2), 345k148) 
 

Federal district court did not fail to give “due 
weight” to Massachusetts Bureau of Special Educa-
tion Appeals when it reversed BSEA finding that day 
school would provide severely retarded child with 
appropriate education and that a particular residential 
school was an inadequate placement for child where 
court initially remanded case to BSEA for agency's 
reconsideration of its decision in light of subsequent 
decertification of residential school and where for-
mulation of court's order left state authorities with 
substantial discretion in selecting child's specific 
educational program and in determining whether a 
residential school or a group home combined with 
public school day program best satisfied educational 
objectives and fiscal concerns of state and local offi-
cials. 
 
*224 Barry L. Mintzer, Boston, Mass., with whom 
Mintzer, Stibel & Biren, Boston, Mass., was on brief, 
for defendants, appellants. 
 
Thomas A. Mela, Boston, Mass., with whom Barbara 
B. Clurman, Boston, Mass., was on brief, for plain-
tiffs, appellees. 
 

Before PECK,FN* Senior Circuit Judge, CAMPBELL 
and BREYER, Circuit Judges. 
 

FN* Of the Sixth Circuit, sitting by designa-
tion. 

 
LEVIN H. CAMPBELL, Circuit Judge. 

Daniel Abrahamson is a severely retarded 
16-year-old child whose parents have brought a civil 
action in the United States District Court for the Dis-
trict of Massachusetts under the authority of the 
Education for All Handicapped Children Act of 1975 
(the Act), 20 U.S.C. § 1401 et seq. (1978). The Ab-
rahamsons challenge the individualized educational 
plan (IEP) FN1 which Daniel's local school board, in 
Sharon, Massachusetts, proposes for him and which 
was upheld as sufficient by various Massachusetts 
reviewing agencies. Instead of day school training 
only, Daniel's parents seek a residential placement for 
him. The district court ruled that Daniel's right to a 
“free appropriate public education” within the mean-
ing of the Act would not be met by the proposed IEP 
and ordered a residential placement. The Sharon 
School Committee (hereinafter Sharon), which bears 
the primary financial responsibility for any program 
provided to Daniel, has appealed.FN2 
 

FN1. Under 20 U.S.C. §§ 1401(18) & (19) 
(1978) and Mass.Gen.Laws ch. 71B § 3 
(1982), school authorities must annually 
formulate an IEP outlining the educational 
goals and services that will be provided for 
the year for each handicapped child. 

 
FN2. Massachusetts places responsibility for 
the education of handicapped children on 
local school boards, although some reim-
bursement is provided for by the state. See 
Mass.Gen.Laws ch. 71B et seq. 

 
I. 

The district court found that Daniel has the men-
tality of a one- to four-year old, cannot dress, eat, go to 
the bathroom or otherwise care for himself unaided, 
and except for uttering one or two sounds, which he 
probably does not understand, cannot speak. He 
sometimes responds to simple commands like “stop,” 
“wait,” “sit down,” and “stand up,” but his responses 
are erratic and unpredictable. He does not recognize 
danger to himself and may step in front of traffic, 
move through open windows, or be burned while 
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investigating a stove. He exhibits compulsive running 
behavior, although this has somewhat diminished 
recently. The district court ended its description of 
Daniel as follows: 
 

Running is only one of many types of conduct 
that significantly interfere with Daniel's ability to 
learn. His behavior, past and present, is replete with 
examples that, taken together, indicate a lifelong pat-
tern of engaging in what has been described as “ma-
nipulative attention-seeking behavior.” This pattern of 
behavior, combined with Daniel's history of exhibiting 
ritualistic behavior such as obsessive sorting and 
stacking, supports the characterization of Daniel's 
mechanisms for coping as “autistic-like.” These se-
rious emotional problems, Daniel's severe mental 
retardation, and his educational disorders in combi-
nation make Daniel a truly “atypical child” for whom 
learning is extraordinarily difficult. 
 

(Footnotes omitted.) 
 

Daniel's medical history began in 1969, when he 
entered a preschool day clinic. Thereafter he attended 
a number of day programs until May 1975, when he 
entered a private residential program at the Crystal 
Springs School in Assonet, Massachusetts. At this 
time, the district court found Daniel was making little 
educational progress in the day program: he would not 
respond to his name, did not seem to understand an-
ything at all, and had to be locked into the classroom 
to prevent him from running off. The March 29, 1975 
IEP providing for Daniel's transfer to the program at 
Crystal Springs described Daniel's educational needs 
as follows: 
 

*225 a residential placement in an intensive, 
constantly maintained and individually designed pro-
gram involving immediate and sustained rewards for 
acceptable behavior using accepted and proven tech-
niques with the necessary staff to support an expecta-
tion of success in the establishment of basic self-help 
skills and academic readiness. This program should 
continue until such time as the skills he has acquired 
enable him to function in as normal a setting as poss-
ible. 
 

Despite the satisfactory progress Daniel was 
making at Crystal Springs, his stay there turned out to 
be brief because the school was unable to ensure his 
safety given his running away problem. After being 

discharged from the Crystal Springs residential pro-
gram in November 1975, Daniel temporarily attended 
the Crystal Springs day program until a suitable resi-
dential placement could be located. In August 1976 he 
was placed in accordance with the March 1975 IEP at 
the Spear Educational Center in Framingham, Mas-
sachusetts. 
 

At Spear, a strict behavioral modification ap-
proach was to be used in teaching Daniel such basic 
skills as toileting, motor integration, expressive and 
receptive communication, and the ability to recognize 
danger. He was to receive training both day and night, 
with the evening “residential component” designed to 
reinforce what was learned during the day. Due to 
institutional problems, such as lack of adequate staff, 
however, Spear's program was unable to meet its goals 
for Daniel. In September 1980 Spear lost its license 
and at the request of the Massachusetts Department of 
Education (DOE), its facilities were taken over by 
Efficacy Research Institute (ERI). Daniel has re-
mained at ERI throughout this litigation. 
 

In August 1979 Sharon presented Daniel's parents 
with an IEP for Daniel that called for him to be placed 
in a special day program in the public school run by 
the CHARMSS collaborative.FN3 The IEP provided no 
other plans for Daniel's education, although the di-
rector of CHARMSS told Daniel's parents that he 
would only be accepted in CHARMSS if a residential 
component could be found to supplement the day 
program. 
 

FN3. CHARMSS is run by a consortium of 
Massachusetts school committees. 

 
Daniel's parents rejected the proposed IEP and 

appealed to the Massachusetts Bureau of Special 
Education Appeals (BSEA). The BSEA hearing of-
ficer found that Spear was an inadequate placement 
and that CHARMSS would provide Daniel with an 
appropriate education. The officer also found that 
Daniel required residential care, but decided that such 
needs were not “educational” in nature and therefore 
not the responsibility of the Sharon School Committee 
to offer. The hearing officer referred the case to the 
Central Interdepartmental Team, a committee 
representing several Massachusetts agencies serving 
children. FN4 The committee was unable to reach an 
agreement as to which agency was responsible for 
providing Daniel with residential care. 
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FN4. The DOE claimed that Daniel's resi-
dential needs should be provided for by the 
Massachusetts Department of Mental Health 
(DMH). The Department of Mental Health, 
whose programs are not available to all eli-
gible residents, argued that the DOE was 
responsible for Daniel's residential care. 

 
Daniel's parents appealed the BSEA decision to 

the State Advisory Commission (SAC), an adminis-
trative board within the DOE. SAC reaffirmed the 
BSEA decision but also ordered that Daniel be kept at 
his current placement pending further appeal. 
 

The Abrahamsons then appealed the BSEA deci-
sion to the district court under 20 U.S.C. § 1415(e)(2). 
Sharon filed a cross-complaint against DOE's order 
that Sharon fund Daniel's residential placement 
pending appeal. On January 29, 1981 the district court 
issued a preliminary injunction requiring Sharon to 
continue paying for the placement. On February 1, 
1981, the district court remanded the case to the BSEA 
for reconsideration in light of the interim decertifica-
tion of Spear and its replacement, at the request of 
DOE, by ERI. On *226 remand the hearing officer 
reaffirmed his earlier decision. 
 

After the BSEA rendered its second opinion, the 
district court took additional evidence, hearing two 
experts who had not testified before the agency. On 
January 22, 1982 the district court issued an opinion 
and order. The court stated that, 
 

The dispute in this case is not over whether 
CHARMSS offers an adequate day program, but ra-
ther over whether Daniel must be provided with more 
continual instruction and reinforcement than can be 
furnished in a school day in order to make educational 
progress. 
 

The court reviewed the evidence and noted that 
Dr. Paul Touchette, an eminent education psycholo-
gist who had observed Daniel for approximately six to 
seven months, found that Daniel was an unusual child 
who needed “greater continuity and consistency of 
approach than is available in a day program.” Dr. 
Touchette stated that Daniel needed round-the-clock 
attention in order to catch up and that Daniel's earlier 
placement in day programs had hurt him education-
ally. The district court also found that Dr. Schell, a 

clinical child psychologist, testified that Daniel 
needed a 24-hour educational program “in order to 
avoid regression and benefit from his training.” The 
court additionally noted that Mr. Spague, the director 
of CHARMSS, affirmed that he had written to the 
Abrahamsons that Daniel would only be accepted at 
CHARMSS if a residential placement could be found 
because Daniel needed consistency and continuity in 
training in order to reinforce the skills he would be 
taught at CHARMSS. 
 

On the basis of this evidence, the district court 
found that 
 

[Daniel] requires a greater degree of continuity 
and consistency in approach and programming than 
can be provided ... at CHARMSS alone. If Daniel is to 
benefit from the strict behavior modification educa-
tional instruction he receives during the day, he must 
have qualified and competent people applying these 
behavior modification techniques and reinforcing 
during the evening hours the things he has been taught 
during the day. He requires a highly structured envi-
ronment in order to learn.... [I]f this unusual child is 
placed in the ... CHARMSS day program, without an 
accompanying “residential” component in which 
trained staff follow through in a highly coordinated 
fashion with the educational training he has received 
in the day program, Daniel will not only fail to make 
educational progress; he will also very likely suffer 
regression. 
 

The court found further that Daniel “would make 
satisfactory progress” if he were enrolled in either his 
current placement in the residential program at ERI or 
in a day program such as the one at CHARMSS along 
with a residential placement providing “consistent 
instruction ... and continual reinforcement.” The court 
then ordered that Daniel be kept at ERI unless he was 
placed in CHARMSS and a group home providing 
training. It is from this order that Sharon appeals.FN5 
 

FN5. The DOE, technically an appellee, joins 
with Sharon in challenging the district court's 
order. 

 
II. 

[1] The central question before us is whether or 
not the district court erred in finding that the IEP 
proposed by Sharon failed to afford Daniel with a 
“free appropriate public education” as defined by the 
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Act because Daniel required some form of residential 
care in order to achieve educational progress.FN6 In 
analyzing that question we are guided by the Supreme 
Court's decision in Board of Education v. Rowley, 458 
U.S. 176, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982). 
 

FN6. A preliminary matter concerns the fact 
that the IEP at issue was for the 1979-80 
school year, which has long since passed. 
Nevertheless, as we decided in Doe v. Anrig, 
692 F.2d 800, 804 (1st Cir.1982), this case is 
not moot. The 1979 IEP, to our knowledge, 
has not been superseded, and may be treated 
as being in effect until changed. Id.; 20 
U.S.C. § 1415(e)(3). 

 
In Rowley the Supreme Court considered the 

meaning of the term “free appropriate *227 public 
education.” The court found that while Congress had 
not clearly defined the term, 
 

Implicit in the congressional purpose of providing 
access to a “free appropriate public education” is the 
requirement that the education to which access is 
provided be sufficient to confer some educational 
benefit upon the handicapped child. It would do little 
good for Congress to spend millions of dollars in 
providing access to a public education only to have a 
handicapped child receive no benefit from that edu-
cation. 
 

 Id. at ----, 102 S.Ct. at 3048. At the same time, 
the Court rejected the argument proposed by the dis-
trict court that the Act required schools to provide 
services that would enable handicapped children to 
achieve their “full potential commensurate with the 
opportunity provided other children.” 483 F.Supp. 536 
(S.D.N.Y.), aff'd, 632 F.2d 945 (2d Cir.1980). The 
Court found that “the language of the statute contains 
no requirement like the one imposed by the lower 
courts-that states maximize the potential of handi-
capped children ‘commensurate with the opportunity 
provided to other children.’ ” 458 U.S. at ----, 102 
S.Ct. at 3042. 
 

It follows from Rowley that the Act does not au-
thorize residential care merely to enhance an other-
wise sufficient day program. A handicapped child who 
would make educational progress in a day program 
would not be entitled to placement in a residential 
school merely because the latter would more nearly 

enable the child to reach his or her full potential. A 
school committee is required by the Act merely to 
ensure that the child be placed in a program that pro-
vides opportunity for some educational progress.FN7 
 

FN7. Placing a child in a residential program 
when that is unnecessary for enabling the 
child to make educational progress may also 
violate the Act's mainstreaming provisions, 
20 U.S.C. § 1412(5), see infra. 

 
In the instant case, however, the district court did 

not order residential care in order to maximize Da-
niel's potential. Rather the court found that educa-
tional benefits which could only be provided through 
residential care were essential if Daniel was to make 
any educational progress at all. Daniel's unique con-
dition was found to demand that he receive 
round-the-clock training and reinforcement. Given the 
evidence before the district court, see supra, we can-
not say that this conclusion was clearly erroneous. 
Doe v. Anrig, 692 F.2d 800, 808 (1st Cir.1982). 
 

To be sure, the Act does not authorize a residen-
tial as opposed to a day school placement in so many 
words. However, it requires states to provide to han-
dicapped children at no cost to their parents, “special 
education,” and this term is defined to include “home 
instruction, and instruction in hospitals and institu-
tions.” 20 U.S.C. §§ 1401(16); 1401(18); 1412. Reg-
ulations promulgated by the Secretary of the Depart-
ment of Education pursuant to authority conferred by 
the Act, 20 U.S.C. § 1417(b), provide that 
 

If placement in a public or private residential 
program is necessary to provide special education and 
related services to a handicapped child the program, 
including non-medical care and room and board, must 
be at no cost to the parents of the child. 
 

34 C.F.R. § 300.302. We thus believe that the 
district court had ample authority under the Act, as 
construed by the Secretary, to order Daniel's place-
ment in a suitable residential program upon finding 
that a residential placement was essential if Daniel 
was to receive the round-the-clock training he needed 
in order to make any educational progress. Doe v. 
Anrig, 692 F.2d at 808. Additionally, we observe that 
Massachusetts law itself makes specific provision for 
placement of handicapped children in residential 
schools. Mass.Gen.Laws ch. 71B, §§ 2(8), 5A. 
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This is not to say that the Act requires a local 

school committee to support a handicapped child in a 
residential program simply to remedy a poor home 
setting or to make up for some other deficit not cov-
ered by the Act. It is not the responsibility of local 
*228 officials under the Act to finance foster care as 
such: other resources must be looked to. In passing the 
Act, Congress intended to remedy the fact that edu-
cational systems often failed to provide programs for 
handicapped children with the result that many re-
ceived either an inadequate education or none at all. 
Congress did not intend to burden local school com-
mittees with providing all social services to all han-
dicapped children. Here, however, the court ordered 
residential care only upon finding that the minimal 
educational benefits to which Daniel was entitled 
could not be obtained in a day program alone; rather 
the kind of training he needed had to be given 
round-the-clock, thus necessitating placement in a 
residential facility. 
 

Sharon argues that Daniel's needs for residential 
care should not be considered educational because 
much of what will be provided him in a residential 
program will resemble custodial care. The district 
court found, however, that Daniel would not merely 
receive custodial care in a residential placement, but 
would receive training and reinforcement there that 
was essential in order for him to make any educational 
progress whatever. To be sure, what Daniel will be 
taught in a residential program, as well as in the 
CHARMSS day program,FN8 will concern skills of 
daily life, subjects that are not normally covered in 
ordinary curriculums. But, it is hard to disagree with 
the Third Circuit's statement that “the concept of 
education is necessarily broad with respect to” some 
severely or profoundly retarded children. Kruelle v. 
New Castle Country School District, 642 F.2d 687, 
693 (3d Cir.1981); see also North v. District of Co-
lumbia Board of Education, 471 F.Supp. 136 
(D.D.C.1979). Where what is being taught is how to 
pay attention, talk, respond to words of warning, and 
dress and feed oneself, it is reasonable to find that a 
suitably staffed and structured residential environment 
providing continual training and reinforcement in 
those skills serves an educational service for someone 
like Daniel. 642 F.2d at 694. Congress established a 
priority under the Act for the most severely retarded 
children, 20 U.S.C. § 1412(3), for many of whom, 
certainly, education will not consist of classroom 

training but rather training in very basic skills. Be-
cause the district court found that the CHARMSS 
program alone would not offer Daniel that type of 
reinforcement which the court found essential to his 
educational progress, and that Daniel would make 
educational progress if he were given round-the-clock 
training, the district court was entitled to find that the 
IEP proposed by Sharon failed to offer Daniel a free 
appropriate education. 
 

FN8. The district court noted that even the 
IEP proposed by Sharon stated its educa-
tional goals for Daniel as improvements in 
activities of daily living. 

 
III. 

[2] Sharon challenges the right of the district 
court to order-as an alternative to his continuing to 
attend ERI-that Daniel be given a “residential place-
ment, which may be in a community group home ...” 
in conjunction with being placed at CHARMSS. 
Sharon claims that the Act does not contemplate the 
placement of handicapped children in a group or foster 
home. The central thrust of this argument-that the 
services Daniel will receive in such a placement are 
not educational in nature-has been partly answered 
above. In addition, we note that the court did not au-
thorize Daniel to be placed in any group home. Only a 
group home “providing a structured environment ... in 
which he is given consistent instruction in and conti-
nual reinforcement of the skills he is taught in the 
[CHARMSS] program” was authorized. The court 
was obviously seeking to allow Sharon to utilize a less 
costly alternative than a residential school so long as it 
could provide comparable educational benefits. 
 

Sharon rightly points out that the Act does not 
specifically provide for a child's placement in a group 
home. As already pointed out, however, the Act, the 
Secretary's regulations, and Massachusetts statutory 
law contemplate the possibility of residential educa-
tion where the unique needs of *229 the handicapped 
child necessitate it. The Act also clearly provides for 
home instruction, 20 U.S.C. § 1401(16), and as the 
court discovered in Association for Retarded Citizens 
of North Dakota v. Olson, Civ. No. A1-80-141 
(D.N.D. Aug. 31, 1982), it is almost impossible to 
make a clear distinction between institutional and 
foster home care. Institutions and group homes share a 
variety of characteristics; group homes and home care 
share others. Id. To attempt a sharp distinction be-
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tween institutions and home care and thereby exclude 
community homes which share characteristics of both 
would make little sense. Such a distinction would only 
make it impossible to select less costly placements in 
lieu of institutional ones.FN9 Where, as here, a group 
home must be selected to meet specific education 
criteria, we see no basis for excluding it from the 
choices open to education officials and courts. 
 

FN9. Sharon also argues that group homes do 
not fall within the Act because Congress in-
tended one agency to administer all services 
provided for by the Act, and in Massachu-
setts the DMH rather than the DOE licenses 
group homes. We do not find this argument 
persuasive. While Congress left state de-
partments of education ultimately responsi-
ble for the carrying out of the provisions of 
the Act, 20 U.S.C. § 1412(6), Congress did 
not require state agencies to be the provider 
of all services. Indeed, the legislative history 
supports the opposite conclusion. The Senate 
Report on the Act stated the Act “is not to be 
construed to prohibit charges by the educa-
tional agency to insurers, public programs, 
and others for hospital care, health services, 
rehabilitation, and other non-educational 
services. States are encouraged to utilize all 
sources of support for comprehensive ser-
vices for handicapped students.” S.Rep. No. 
168, 94th Cong., 1st Sess. 1, reprinted in 
1975 U.S.Code Cong. & Ad.News 1425, 
1456. 

 
This is not to say that group homes supplementing 

day programs are an alternative which states must 
provide. Congress largely left it to the states to de-
termine educational policy. See Note, Enforcing the 
Right to an “Appropriate Education: The Education 
for All Handicapped Children Act of 1975,” 92 
Harv.L.Rev. 1103, 1109 (1979). The only substantive 
limitations Congress placed on the states were the 
requirements that the policy chosen provide the han-
dicapped child with some educational benefit, Rowley, 
and conform to the Act's mainstreaming requirements. 
See infra. We hold only that the district court was 
acting within its authority in these circumstances in 
authorizing the CHARMSS-group home option. 
 

IV. 
Sharon asks us to rule that the CHARMSS-group 

home placement would be the “least restrictive envi-
ronment” for Daniel among the alternatives listed in 
the court's order, and is therefore the mandated choice 
under the Act's mainstreaming provisions. 20 U.S.C. § 
1412(5). The short answer to this contention is that the 
district court's order gives Sharon the option to place 
Daniel in a group home. Thus absent some dispute 
over the implementation of the court's order, the issue 
we are asked to rule upon is purely hypothetical. 
 

Moreover, even assuming that the mainstreaming 
provisions would have some impact here,FN10 it would 
be impossible at this time-when a potential group 
home has not even been identified-to determine 
whether placement in such a home is to be preferred. 
*230 Under the regulations, the decision as to which 
placement is appropriate for a child, is primarily an 
individualized one. 34 C.F.R. § 300.552 Comment. 
The placement is not to be made by mechanically 
choosing the least restrictive environment; rather, the 
decision must consider the child's own needs, and the 
location of the programs available.FN11 
 

FN10. 20 U.S.C. § 1415(5) requires states to 
establish 

 
procedures to assure that, to the maximum 
extent appropriate, handicapped children, 
including children in public or private in-
stitutions or other care facilities, are edu-
cated with children who are not handi-
capped, and that special classes, separate 
school, or other removal of handicapped 
children from the regular educational en-
vironment occurs only when the nature or 
severity of the handicap is such that edu-
cation in regular classes with the use of 
supplementary aids and services cannot be 
achieved satisfactorily. 

 
On its face, the statute is inapplicable here. 
All parties agree that Daniel cannot be 
educated in regular classes. Nevertheless, 
Department of Education regulations in-
terpret the statute as requiring state agen-
cies to “insure that a continuum of alter-
native placements is available to meet the 
needs of handicapped children.” 34 C.F.R. 
§ 300.551. The continuum required by the 
regulations distinguish between special 
classes within regular schools and special 
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schools, indicating that the former is pre-
ferential in terms of mainstreaming. 34 
C.F.R. § 300.442. 

 
FN11. Programs located close to the child's 
home are apparently favored. 34 C.F.R. § 
300.552(a)(3). 

 
V. 

[3] Sharon also argues that the district court erred 
in finding ERI to be an appropriate placement. The 
School Committee claims that Daniel would not ben-
efit educationally at ERI because the school was pla-
gued with a high rate of staff turnover, and lacked 
qualified speech teachers. 
 

There is some evidence in the record to support 
Sharon's claim. But, there is also ample evidence to 
support the district court's finding. Dr. Paul Touchette, 
testified that he observed Daniel making educational 
progress at ERI. The record further showed that Da-
niel was not yet in a position to benefit from speech 
therapy, and that what he required was training aimed 
at increasing his attention span, so that he could begin 
to learn other skills, including speech. Evidence also 
indicated that ERI's high staff turnover was in part due 
to the recent takeover from Spear, that the high turn-
over rate was not expected to continue, and that it was 
not unduly disruptive to the school's educational pro-
gram. 
 

In Doe v. Anrig, we stated that “The task of 
weighing the evidence, however, is for the trier of fact, 
which here was the district court. As a reviewing court 
we are limited to the question of whether the district 
court's finding was clearly erroneous.” 692 F.2d at 
808. Given this record, we cannot make such a find-
ing. 
 

VI. 
[4] Both Sharon and the Massachusetts DOE ar-

gue that the district court failed to give “due weight” 
to the BSEA. We disagree. The district court here 
showed considerable respect for the state agency. The 
court initially remanded the case to the BSEA for the 
agency's reconsideration of its decision in light of the 
decertification of Spear. And, more importantly, the 
district court's remedy demonstrates significant re-
spect for state authorities. Having determined that 
Daniel requires residential care, the court proceeded to 
formulate an order that left state authorities with sub-

stantial discretion. The order permits Sharon to fund 
Daniel's placement either at ERI or at a group home 
and CHARMSS. Thus the court left the state and local 
officials with leeway to select Daniel's specific edu-
cational program and determine whether a residential 
school or a group home combined with a public school 
program best satisfied their educational objectives and 
fiscal concerns. 
 

To be sure, the district court did not reach the 
same result as did the BSEA. But, as the Supreme 
Court noted in Rowley, while courts must give “due 
weight” to state administrative agencies and “be 
careful to avoid imposing their view of preferable 
educational methods upon the States,” 458 U.S. at ----, 
102 S.Ct. at 3051, courts ultimately must make “in-
dependent decision [s] based on a preponderance of 
the evidence.” Id. at ----, 102 S.Ct. at 3050, quoting 
S.Conf. No. 94-455 reprinted in 1975 U.S.Code Cong. 
& Ad.News 1425. 
 

Here, the district court's disagreements with the 
state agency were twofold. First, the district court 
found that ERI was an appropriate placement for Da-
niel. Insofar as that conclusion stemmed from the 
district court's finding that Daniel could learn in ERI 
and that the school had adequate facilities for Daniel, 
the decision was purely factual. The court did not 
disagree with the state over educational policy, merely 
over whether the state-licensed program at ERI would 
serve Daniel's own particular needs. Such an issue fell 
clearly within the scope of the question that Rowley 
left to the courts. Doe v. Anrig, 692 F.2d at 806. 
 

*231 The district court also disagreed with the 
BSEA over whether Daniel's undisputed need for 
residential care should be characterized as “educa-
tional” under the Act. Both the BSEA and the court 
were in agreement that Daniel required a residential 
placement. They disagreed, however, as to whether 
this service fell within the term “educational,” thus 
imposing an obligation upon Sharon to fund the 
placement. As we have discussed above, see section 
II, supra, we think that the district court supportably 
construed Daniel's need for a residential placement as 
“educational” within the meaning of the Act. And in 
so doing we find no lack of due deference to the state, 
even though the BSEA held to a contrary opinion. The 
construction of a statutory term traditionally falls 
within the scope of judicial review. K. Davis, Admin-
istrative Law Treatise § 29.00-6 (1982 Supp.). Of 
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course, courts normally grant administrative agencies 
substantial deference in this regard, id., and significant 
respect to state agency interpretation is warranted 
under the Act, which is envisioned as an example of 
“cooperative federation.” FN12 Rowley, 458 U.S. at ----, 
102 S.Ct. at 3037-38; Battle v. Commonwealth of 
Pennsylvania, 629 F.2d 269 (3d Cir.1980), cert. de-
nied, 452 U.S. 968, 101 S.Ct. 3123, 69 L.Ed.2d 981 
(1981). Thus, it might be inappropriate for a district 
court under the rubric of statutory construction to 
impose a particular educational methodology upon a 
state. Nevertheless, for judicial review to have any 
meaning, beyond a mere review of state procedures, 
the courts must be free to construe the term “educa-
tional” so as to insure, at least, that the state IEP pro-
vides the hope of educational benefit. See Rowley, 458 
U.S. at ----, 102 S.Ct. at 3048-49; Battle, 629 F.2d at 
284 (Sloviter, J., concurring). The district court's de-
cision is entirely consistent, moreover, with Massa-
chusetts legislation authorizing residential placements 
for the handicapped. Mass.Gen.Laws ch. 71B § 2. We 
therefore find that the district court did not fail to give 
appropriate respect to state and local authorities. 
 

FN12. The Act provides for federal assis-
tance for the education of handicapped stu-
dents in states opting to comply with the 
Act's requirements. 20 U.S.C. § 1421(a)(1). 
For a discussion of the federal-state rela-
tionship envisioned by the Act, see Rowley, 
458 U.S. at ----, 102 S.Ct. at 3037-38. 

 
Affirmed. 

 
C.A.Mass.,1983. 
Abrahamson v. Hershman 
701 F.2d 223, 9 Ed. Law Rep. 837 
 
END OF DOCUMENT 
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Court of Appeal, Fourth District, Division 1, Califor-

nia. 
COUNTY OF SAN DIEGO et al., Plaintiffs and Ap-

pellants, 
v. 

Kathleen BROWN, as State Treasurer, etc., et al., 
Defendants and Appellants; 

County of Fresno et al., Interveners and Appellants; 
County of San Mateo et al., Interveners and Appel-

lants. 
COUNTY OF FRESNO et al., Plaintiffs and Appel-

lants, 
v. 

Stephen W. MAYBERG, as Director, etc., et al., De-
fendants and Appellants. 

Stephen W. MAYBERG, as Director, etc., Petitioner, 
v. 

The SUPERIOR COURT of San Diego County, 
Respondent; 

COUNTY OF FRESNO et al., Real Parties in Interest. 
 

Nos. D015543, D018698. 
Oct. 22, 1993. 

Rehearing Denied Nov. 15, 1993. 
Review Denied Jan. 13, 1994. 

 
Counties challenged constitutionality of state's 

allocation of mental health funds and state hospital 
beds. The Superior Court, San Diego County, Nos. 
568230, 596055, and 612752,Barbara T. Gamer, J., 
held that scheme was partially unconstitutional, and 
cross appeals were taken. The Court of Appeal, Kre-
mer, P.J., held that state's allocation of mental health 
funding and state hospital beds to counties did not 
violate equal protection or due process. 
 

Affirmed in part and reversed in part. 
 

West Headnotes 
 
[1] Constitutional Law 92 3057 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(A) In General 
                92XXVI(A)6 Levels of Scrutiny 

                      92k3052 Rational Basis Standard; 
Reasonableness 
                          92k3057 k. Statutes and other written 
regulations and rules. Most Cited Cases  
     (Formerly 92k213.1(2)) 
 

In ordinary equal protection cases not involving 
suspect classifications or alleged infringement of 
fundamental interests, classification is upheld if it 
bears rational relationship to legitimate state purpose. 
U.S.C.A. Const.Amend. 14. 
 
[2] Constitutional Law 92 3149 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(B) Particular Classes 
                92XXVI(B)3 Disability or Disease, Physi-
cal or Mental 
                      92k3148 Government Property, Facili-
ties, and Funds 
                          92k3149 k. In general. Most Cited 
Cases  
     (Formerly 92k242.1(5)) 
 
 States 360 123 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k123 k. Disbursements in general. Most 
Cited Cases  
 

State's allocation of mental health funding to 
counties did not violate equal protection; state's deci-
sion to maintain base funding level while attempting 
to cure past discrimination with new funds was ra-
tionally related to legitimate governmental concerns 
of preserving stability of treatment of existing patients 
and not harming infrastructure of county mental health 
programs. U.S.C.A. Const.Amend. 14. 
 
[3] Constitutional Law 92 4335 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
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tions 
                92XXVII(G)15 Mental Health 
                      92k4335 k. In general. Most Cited Cases  
     (Formerly 92k255(5)) 
 
 States 360 123 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k123 k. Disbursements in general. Most 
Cited Cases  
 

State's allocation of mental health funding to 
counties did not violate due process; underfunded 
counties' citizens had no property rights to mental 
health treatment, and, even assuming deprivation of 
property occurred, classification bore rational relation 
to constitutionally permissible objective. U.S.C.A. 
Const.Amends. 5, 14. 
 
[4] States 360 123 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k123 k. Disbursements in general. Most 
Cited Cases  
 

Statutory prohibition against state's decreasing 
counties' mental health funding allocation in order to 
achieve intracounty equity applied to state hospital 
beds; beds were included in counties' base allocations 
of mental health resources, and thus constituted allo-
cation not subject to decrease for equity purposes. 
West's Ann.Cal.Welf. & Inst.Code § 5600. 
 
[5] Statutes 361 219(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k219 Executive Construction 
                          361k219(1) k. In general. Most Cited 
Cases  
 
Statutes 361 219(3) 
 
361 Statutes 

      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k213 Extrinsic Aids to Construction 
                      361k219 Executive Construction 
                          361k219(3) k. Long continuance of 
construction, and approval or acquiescence. Most 
Cited Cases  
 

Court generally defers to administrative inter-
pretation of statute, particularly where legislature has 
acquiesced in such interpretation. 
 
[6] Constitutional Law 92 3065 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(A) In General 
                92XXVI(A)6 Levels of Scrutiny 
                      92k3063 Particular Rights 
                          92k3065 k. Economic or social regu-
lation in general. Most Cited Cases  
     (Formerly 92k213.1(2)) 
 

When equal protection challenge involves social 
or economic regulations, rational-basis test applies; in 
such cases, statutory discrimination will not be set 
aside if any state of facts reasonably may be conceived 
to justify it. U.S.C.A. Const.Amend. 14. 
 
[7] Constitutional Law 92 3149 
 
92 Constitutional Law 
      92XXVI Equal Protection 
            92XXVI(B) Particular Classes 
                92XXVI(B)3 Disability or Disease, Physi-
cal or Mental 
                      92k3148 Government Property, Facili-
ties, and Funds 
                          92k3149 k. In general. Most Cited 
Cases  
     (Formerly 92k242.1(5)) 
 
 States 360 123 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k123 k. Disbursements in general. Most 
Cited Cases  
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State's allocation of state hospital beds to counties 
did not violate equal protection; state's decision to 
maintain base funding level while attempting to cure 
discrimination with new funds was rationally related 
to legitimate governmental concerns of preserving 
stability of treatment of existing patients and not 
harming infrastructure of county mental health pro-
grams. U.S.C.A. Const.Amend. 14. 
 
[8] Constitutional Law 92 4329 
 
92 Constitutional Law 
      92XXVII Due Process 
            92XXVII(G) Particular Issues and Applica-
tions 
                92XXVII(G)14 Environment and Health 
                      92k4329 k. Health care; hospitals and 
nursing homes. Most Cited Cases  
     (Formerly 92k277(1), 92k255(5)) 
 
 States 360 123 
 
360 States 
      360IV Fiscal Management, Public Debt, and Se-
curities 
            360k123 k. Disbursements in general. Most 
Cited Cases  
 

State's allocation of state hospital beds to counties 
did not violate due process; underfunded counties' 
citizens had no property rights to beds, and, even 
assuming deprivation of property occurred, classifi-
cation bore rational relation to constitutionally per-
missible objective. U.S.C.A. Const.Amends. 5, 14. 
 
[9] Appeal and Error 30 1107 
 
30 Appeal and Error 
      30XVII Determination and Disposition of Cause 
            30XVII(A) Decision in General 
                30k1107 k. Effect of change in law. Most 
Cited Cases  
 

On appeal from judgments granting or denying 
injunction, law to be applied is that which is current at 
time of judgment in appellate court. 
 
[10] Appeal and Error 30 781(4) 
 
30 Appeal and Error 

      30XIII Dismissal, Withdrawal, or Abandonment 
            30k779 Grounds for Dismissal 
                30k781 Want of Actual Controversy 
                      30k781(4) k. Effect of delay or lapse of 
time in general. Most Cited Cases  
 

Appeal from judgment in action challenging 
constitutionality of state's mental health funding al-
location system was not rendered moot by enactment 
of new legislative scheme; even if new scheme ren-
dered moot portion of judgment ordering reallocation 
of beds and granting injunctive relief against state, 
existence of constitutionally based damage award 
required appellate court to resolve constitutional is-
sues. 
 
[11] Appeal and Error 30 781(4) 
 
30 Appeal and Error 
      30XIII Dismissal, Withdrawal, or Abandonment 
            30k779 Grounds for Dismissal 
                30k781 Want of Actual Controversy 
                      30k781(4) k. Effect of delay or lapse of 
time in general. Most Cited Cases  
 

Portion of judgment requiring state to promulgate 
administrative regulations, in action challenging con-
stitutionality of state's mental health funding alloca-
tion system, was rendered moot on appeal by inter-
vening amendment of legislative scheme. 
 
[12] Appeal and Error 30 1176(6) 
 
30 Appeal and Error 
      30XVII Determination and Disposition of Cause 
            30XVII(D) Reversal 
                30k1176 Directing Judgment in Lower 
Court 
                      30k1176(6) k. Directing judgment of 
dismissal. Most Cited Cases  
 

Where appeal is disposed of upon ground of 
mootness and without reaching merits, in order to 
avoid ambiguity, preferable procedure is to reverse 
judgment with directions to trial court to dismiss ac-
tion for having become moot prior to its final deter-
mination on appeal. 
 
[13] Counties 104 210 
 

1872



  
 

Page 4

19 Cal.App.4th 1054, 23 Cal.Rptr.2d 819, 5 A.D.D. 723, 5 NDLR P 448
(Cite as: 19 Cal.App.4th 1054, 23 Cal.Rptr.2d 819)

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

104 Counties 
      104XII Actions 
            104k210 k. Rights of action. Most Cited Cases  
 

County officials lacked standing to recover ex-
penses incurred due to state's failure to admit patient 
into state hospital, allegedly in violation of Federal 
Rehabilitation Act; county lacked standing to sue on 
handicapped individual's behalf for benefits to county. 
Rehabilitation Act of 1973, § 504, as amended, 29 
U.S.C.A. § 794. 
 
[14] Appeal and Error 30 1180(2) 
 
30 Appeal and Error 
      30XVII Determination and Disposition of Cause 
            30XVII(D) Reversal 
                30k1180 Effect of Reversal 
                      30k1180(2) k. Effect on dependent 
judgments or proceedings. Most Cited Cases  
 

Where grant of injunctive relief was reversed, on 
ground that legislative amendments had rendered 
moot counties' challenge to state's mental health 
funding allocation system, order holding state in 
contempt for failure to comply with injunction would 
be vacated. 
 
**820 *1058 Lloyd M. Harmon, Jr., County Counsel, 
Diane Bardsley, Chief Deputy County Counsel, Mi-
chael B. Poynor, Bruce D. MacLeish and Ian Fan, 
Deputy County Counsel, for plaintiffs and appellants 
County of San Diego et al. 
 
Daniel E. Lungren, Atty. Gen. and Charlton G. Hol-
land III, Asst. Atty. Gen., for **821 defendants and 
appellants and for petitioner. 
 
Phillip S. Cronin, County Counsel, and Howard K. 
Watkins, Deputy County Counsel, for interveners and 
appellants, plaintiffs and appellants and real parties in 
interest County of Fresno et al. 
 
*1059 Thomas F. Casey III, County Counsel, and 
Brenda B. Carlson, Deputy County Counsel, for in-
terveners and appellants County of San Mateo et al. 
 
No appearance, for respondent. 
 
KREMER, Presiding Justice. 

Plaintiffs County of San Diego et al. (San Diego 
plaintiffs) and plaintiff interveners appeal the portion 
of a judgment after court trial finding no constitutional 
violation in the allocation among counties of mental 
health funds under the Short– Doyle Act (former 
Welf. & Inst.Code,FN1 § 5600 et seq.) by the state's 
Department of Mental Health (Department). We af-
firm the portion of the judgment determining the 
funding allocations were constitutional. 
 

FN1. All statutory references are to the 
Welfare and Institutions Code unless other-
wise specified. 

 
Defendants Jesse M. Unruh et al. (the state de-

fendants) and defendant interveners appeal the por-
tions of the judgment declaring unconstitutional the 
Department's allocation of state hospital beds among 
counties, ordering the Department to reallocate beds, 
granting injunctive relief against defendants and 
awarding plaintiff counties damages as compensation 
for charges for past bed overuse. The state defendants 
also challenge the court's findings they violated for-
mer section 5600 and the Administrative Procedure 
Act (APA) ( Gov.Code, § 11340 et seq.). We reverse 
the portions of the judgment declaring the bed alloca-
tions unconstitutional, ordering bed reallocation, en-
joining defendants and awarding damages. We reverse 
the portions of the judgment involving claims of vi-
olations of former section 5600 and the APA with 
directions to the superior court to dismiss those claims 
as moot. 
 

Plaintiffs County of Fresno et al. (Fresno plain-
tiffs) appeal the portion of the judgment denying their 
claim against the Department under the federal Re-
habilitation Act of 1973 (FRA) (29 U.S.C. § 794) for 
reimbursement of funds expended by Fresno in treat-
ing its Lanterman–Petris–Short Act (LPS) conservatee 
Robert S. We affirm that portion of the judgment. 
 

The Department's Director Stephen W. Mayberg 
(Director) petitions for extraordinary relief directing 
the superior court to stay an order of contempt and to 
take no action to enforce those portions of the judg-
ment requiring the Department to provide state hos-
pital beds to counties without reimbursement. We 
grant the petition and direct the superior court to dis-
miss the contempt proceedings as moot. 
 

 *1060 I 
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ALLOCATION OF MENTAL HEALTH FUNDING 
AND STATE HOSPITAL BEDS 

A 
INTRODUCTION 

This litigation primarily involves a constitutional 
challenge by various plaintiffs including several 
counties to the Department's allocation of mental 
health resources within California.FN2 Plaintiffs 
claimed the inequitable distribution of such resources, 
specifically allocations to the counties of funds and 
state hospital beds, was without rational basis and thus 
unconstitutional under the due process and equal 
protection clauses of the federal and state Constitu-
tions. Plaintiffs also claimed the state defendants vi-
olated former section 5600, the APA and the FRA. 
 

FN2. These consolidated cases included in-
tervener counties on both sides. The counties 
of Fresno, Imperial, Riverside, San Bernar-
dino, Stanislaus and Tulare intervened as 
plaintiffs. The counties of Alameda, Contra 
Costa, Los Angeles, Marin, Mendocino, 
Napa, San Francisco, San Mateo and Solano 
intervened as defendants. We may generally 
refer to the parties and their related inter-
veners as simply plaintiffs or defendants. 

 
**822 After trial the superior court concluded the 

state defendants violated former section 5600 and the 
APA. The court also concluded the Department's state 
hospital bed allocations and charges to the counties for 
bed overuse violated federal and state due process and 
equal protection guarantees. The court awarded 
plaintiff counties damages for the bed overuse 
charges. The court concluded there was currently no 
constitutional violation in the Department's allocation 
of Short– Doyle Act funds to the counties. 
 

B 
FACTUAL BACKGROUND 

1 
FUNDING 

In 1957 the Legislature enacted the Short– Doyle 
Act (Stats.1957, ch. 1989, p. 3535) to provide counties 
with state funds for local mental health programs. The 
purpose of the Short– Doyle Act was to encourage 
community and state participation in mental health 
care by providing a means to share funding of com-
munity programs. Funding under the Short– Doyle 
Act was originally set by the level a county chose to 
fund its mental health program. *1061 Counties 

funding their programs at higher levels received more 
state funds, resulting in some counties developing 
larger programs, providing more services and receiv-
ing additional state funding. 
 

From 1957 until 1969 county participation in the 
Short–Doyle program was voluntary. In 1969 partic-
ipation became mandatory for counties with popula-
tions over 100,000. In 1973 the program became 
mandatory for all counties. 
 

Since the beginning of the Short–Doyle program 
San Mateo has participated. In fiscal year 1958–1959 
San Francisco, Contra Costa and Alameda began 
participating. During the next three years Los An-
geles, Solano and Mendocino entered the program. 
Entering the program in fiscal year 1962–1963 was 
San Diego, the first plaintiff county to use 
Short–Doyle funds. Over the next 11 years the other 
plaintiff counties joined the program. In each year 
until fiscal year 1973–1974 plaintiff counties' average 
aid per capita was lower than defendant counties' 
average aid per capita. Thus, plaintiff counties gener-
ally entered the Short–Doyle program later and did not 
participate to the same extent as defendant counties. 
 

Originally Short–Doyle was a dollar for dollar 
state to local matching fund program. In 1962 the 
funding ratio changed, with the state providing 75 
percent of the funds and the counties 25 percent. In 
1969 the matching fund ratio changed to 90 percent 
state and 10 percent county. 
 

In the 1960's there was enough state money to go 
around to the counties. Defendant counties as a group 
took greater advantage of available state funds by 
posting greater local matching funds.FN3 In fiscal year 
1962–1963 San Diego's level of local payment was 
$136,848 and San Francisco's $784,816. In fiscal year 
1964–1965 San Diego's level of local payment was 
$678,680 and San Francisco's $1,707,921.FN4 
 

FN3. In its statement of decision the superior 
court noted: “State funding was likened to a 
money tree and San Diego regularly did not 
pick the tree because of its unwillingness to 
spend its revenues on the 25% match re-
quirement.” 

 
FN4. The superior court found: “The current 
unequal distribution of state funds stems 
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from these historical participation decisions.” 
 

During the 1960's federal funding was also 
available as construction and staffing grants. San 
Francisco and Los Angeles took advantage of the 
federal *1062 grants to build mental health programs. 
San Diego, Fresno and other “under-equity” counties 
often did not apply for federal funds.FN5 **823 When 
federal funding ceased, the state sometimes replaced 
the lost federal funds. Those state funds became part 
of a participating county's larger base allocation. 
 

FN5. “Under-equity” and “over-equity” refer 
to whether a county was allocated more or 
less than its “poverty-population” share of 
mental health resources. Plaintiff counties 
were under-equity counties. Defendant 
counties were over-equity counties. 

 
“Equity” existed where a county's relative 
share of allocated mental health resources 
was equal to its relative share of the need 
for such resources as determined by its 
share of the state's poverty and population 
under the Department's poverty-population 
formula. The poverty-population formula 
assigned a value to a county's poverty 
population as a percentage of statewide 
poverty population and compared that 
value to the percentage of state resources 
for mental health care the county received 
from the Department. “Relative need” was 
the percentage of total state population and 
total state poverty-population residing in a 
county. “Relative resource” was the per-
centage of total state mental health funding 
currently allocated to a county. “Current 
base” was the platform from which 
progress toward equity was measured. 

 
Short–Doyle funds were allocated based on the 

“county plan” each participating county was required 
to submit each year. The county plan specified how 
the county would spend its money and indicated 
community need. Through the mid–1970's a county 
through its plan could submit requests for new and 
expanded programs based on community needs. Base 
funding was carried forward each year. As permitted, 
many counties asked the state for additional money to 
expand their programs. That new money became part 
of the base allocations to be carried forward. 

 
After voters passed Proposition 13 in 1978, state 

funds for mental health began to shrink, base alloca-
tions essentially remained static, and funding equity 
among counties became an issue. 
 

In 1981 the Equity Funding Task Force issued a 
report to the California Conference of Local Mental 
Health Directors. Acknowledging the existence of 
funding inequities created by historical Short–Doyle 
funding, the report recommended distributing funds 
according to relative need based on a pover-
ty-population formula. The report characterized the 
poverty-population method as an interim measure for 
use to move toward equity while studies sought an 
appropriate affirmative approach. In about 1982, after 
study the Department began using a pover-
ty-population model. 
 

The 1983 Budget Act required the Department to 
submit to the Legislature “an equitable needs formula 
proposal for the allocation of mental health funds.” In 
April 1984 in response the Department issued a 
summary of the Equitable Mental Health Allocation 
Project. The summary recommended using a pover-
ty-population model. The summary also recom-
mended the state *1063 use new money exceeding the 
base to achieve funding equity but not reallocate each 
county's historical resource base. The report noted 
further study was needed and indicated the pover-
ty-population method was an interim measure for use 
until “better service delivery data” became available. 
 

After introduction and withdrawal of legislation 
to allocate mental health resources on a per capita 
basis, the Legislature in 1985 passed Senate Bill No. 
786 (the Seymour amendment). Senate Bill No. 786 
amended former section 5600 to require new funds 
above the current base be allocated among counties 
based on the poverty-population formula. The legis-
lation also prohibited reduction of the counties' base 
allocations to achieve equity.FN6 
 

FN6. Former section 5600 as amended in 
relevant part provided: “Available funding 
for local programs, beyond the current base 
plus any cost-of-living adjustment granted by 
the Legislature, shall be allocated to counties 
based upon relative need, defined and ap-
propriately revised by the department on an 
annual basis as the percentage of total state 
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population and total state poverty population 
residing in that county. By January 1, 1987, 
the department shall submit to the Legisla-
ture data on the actual numbers of persons 
served and applicants awaiting service in 
each county to be considered as part of the 
formula in the future. However, until equity 
of funding between counties is achieved, the 
allocation of funds shall also take into ac-
count the difference between relative needs, 
as defined above, and current relative re-
sources, defined as the percentage of total 
state mental health funding currently allo-
cated thereto, in such a manner that progress 
toward equity is reasonably assured pro-
vided, however, that no county allocation 
may be decreased for this purpose. [¶] If state 
financing problems require a decrease in the 
department's total allocation and the amount 
available for local programs, the director 
shall distribute funds to each county based 
upon a method which takes into primary 
account the issue of equity of funding among 
the counties.” 

 
From 1981 to 1991 the counties' respective equity 

positions remained essentially constant. The relatively 
small amounts of new money allocated to un-
der-equity counties did not have lasting effect on 
equity **824 due in part to those counties' faster rates 
of population growth. Under-equity counties remained 
under-equity. Over-equity counties retained their 
over-equity positions.FN7 
 

FN7. For example, in fiscal year 1984–1985 
San Diego received 69 percent of the mental 
health money it would have received if all 
state funds were allocated based only on the 
poverty-population index while San Fran-
cisco received 208 percent. In fiscal year 
1989–1990 San Diego received 68 percent 
and San Francisco 222 percent. 

 
2 

STATE HOSPITAL BEDS 
Until 1972 the Department did not charge coun-

ties for their patients' use of state mental hospital beds. 
In fiscal year 1972–1973 the Department began 
charging counties a 15 percent match for using the 
previously free state *1064 hospital beds. A county 
could buy state hospital services with funds allocated 

for local programs. (Former §§ 5708, 5714.) FN8 Thus, 
a link was established between local funding and state 
hospital beds, with local dollars becoming convertible 
into beds. 
 

FN8. Former section 5714 provided in rele-
vant part: “So much of each county alloca-
tion as is required to care for patients in state 
hospitals shall be retained by the state and 
used to support such hospitals.” 

 
The state began shifting its resources into com-

munity funding and gradually reduced the number of 
state hospital beds. Additional funding for state hos-
pital beds generally went to improving the standard of 
care for patients at the facilities instead of increasing 
the number of beds. 
 

Until fiscal year 1980–1981 state hospital beds 
were allocated based upon each county's actual usage, 
that is, supply matched demand with demand being 
constrained, as in the case of Short–Doyle funds, by 
the requirement of a local match. 
 

For fiscal year 1980–1981 the Legislature in the 
Supplemental Budget Act set state hospital bed allo-
cations to the counties based upon historical usage. FN9 
Except for minor modifications and changes required 
by injunctions in this case, state hospital bed alloca-
tions remained constant after the 1981 freeze. Through 
the 1980 Supplemental Budget Act the Legislature 
established a buy-out and bed reduction program 
which increased funding for local community pro-
grams in return for counties reducing their use of state 
hospital beds. (Stats.1980, ch. 510, item 302(f).) Un-
der that program San Diego received increased fund-
ing for local mental health programs in exchange for 
giving up about half its historical allocation of state 
hospital beds.FN10 Thus, another link was established 
between local funding and state hospital beds, with 
beds becoming convertible into local dollars. 
 

FN9. The superior court noted San Francisco 
was allocated 89,869 bed days per year, San 
Diego 21,539, Napa 8,540 and Imperial 
1,427. 

 
FN10. In fiscal year 1982–1983 San Diego 
sold back 9,679 bed days to obtain more 
funding and afterwards its allocation re-
mained at 11,860. 
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Concluding the Legislature had established a bed 

allocation to counties that was not to be changed ex-
cept for the buy-out provision, the Department in 1981 
froze state hospital bed allocations based upon his-
torical usage. The Department also interpreted the 
Seymour amendment's language prohibiting decreas-
ing a county's allocation for equity purposes as a leg-
islative directive the Department could not lower a 
county's bed allocation. When a county overused its 
allocation of state hospital beds, corresponding por-
tions of the funds appropriated annually for local 
assistance were transferred to the appropriation for 
support of state hospitals. Between 1986 and 1988 
about *1065 $2 million for bed overuse was withheld 
from San Diego's funding allocations. The Depart-
ment denied San Diego's requests for relief from the 
assertedly inequitable allocation of mental health 
resources. 
 

From 1981 to 1991 state hospital bed allocations 
remained basically constant. The number of state 
hospital beds available to counties essentially froze at 
1981 levels. 
 

3 
“REALIGNMENT” LEGISLATION 

After trial and before entry of judgment the Leg-
islature enacted the Bronzan–McCorquodale Act, 
revising the method of **825 funding for county 
mental health services and discontinuing Department 
allocation of community mental health funds and state 
hospital beds. (§§ 4330 et seq., 17600 et seq.; 
Stats.1991, chs. 89 & 611.) Under such “realignment 
legislation” counties received funds from the state and 
could decide to use that money to fund local programs 
or to pay the Department for state hospital beds. Under 
realignment counties could purchase at full price as 
many state hospital beds as they deemed necessary 
and were willing to buy. No fixed number of beds was 
allocated to any county. Realignment also allocated 
portions of expected tax revenue growth for equity 
purposes. San Diego, Orange and Santa Clara received 
additional adjustments. 
 

Later, in July 1993, the Governor signed into law 
as an emergency statute Senate Bill No. 463 amending 
various aspects of realignment including base funding, 
transfers among accounts and distribution of growth 
accounts. (Stats.1993, ch. 100.) 
 

C 
SUPERIOR COURT PROCEEDINGS 

1 
PROCEDURAL BACKGROUND 

In July 1986 San Diego plaintiffs—including the 
County of San Diego, four members of its Board of 
Supervisors, and its public conservator for three con-
servatees—filed a class action complaint in San Diego 
County Superior *1066 Court case No. 568230 for 
declaratory and injunctive relief against the State of 
California and various state officials including the 
Director. FN11 Asserting denial of federal and state 
constitutional guarantees of equal protection and due 
process, San Diego plaintiffs alleged the state defen-
dants distributed funds and allocated state hospital 
beds in a manner depriving San Diego of its fair share. 
Plaintiffs characterized the allocations as based not on 
need but instead on perpetuating past years' alloca-
tions. Plaintiffs also asserted the state defendants did 
not distribute the funds as required by former section 
5600 and the FRA. 
 

FN11. In addition to the state and the Direc-
tor, the state defendants included State 
Treasurer Unruh, the State Controller, the 
Director of the Department of Finance and 
the Secretary of the Health and Welfare 
Agency. 

 
In March 1988 the court granted San Diego 

plaintiffs' request for a preliminary injunction against 
the state defendants.FN12 
 

FN12. The court preliminarily enjoined the 
state defendants from “[a] Taking any action 
to reduce the utilization of LPS State hospital 
beds by plaintiff County of San Diego below 
the number of beds the County is now uti-
lizing; [b] Denying admission of LPS pa-
tients from the County of San Diego to the 
State hospitals based on utilization or allo-
cation of such beds, until the utilization of 
such beds by plaintiff County of San Diego 
reaches its fiscal year 1986–87 level of uti-
lization; [c] Reducing the subventions to, 
payments to, or funds of the plaintiff County 
of San Diego's local mental health programs 
or in any way charging the County for past or 
current utilization of state hospital beds in 
excess of the County's allocated beds, unless 
such utilization exceeds that allowed by the 
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order of this Court.” 
 

In June 1989 the court consolidated for all pur-
poses case No. 568230 with other pending law-
suits.FN13 The court also permitted various counties to 
intervene as plaintiffs or defendants. 
 

FN13. The lawsuits consolidated with case 
No. 568230 were San Diego County Superior 
Court case No. 596055 where the County of 
San Diego sought injunctive, declaratory and 
extraordinary writ relief in a challenge to the 
allocation of state hospital beds among 
counties based on the same grounds alleged 
in case No. 568230 and as violating the APA; 
and San Diego County Superior Court case 
No. 612752 where the County of Fresno, its 
Director of Health and its Director of Mental 
Health sought injunctive and declaratory re-
lief involving the allocation of state hospital 
beds. Another consolidated case has been 
dismissed. (San Diego Super.Ct., case No. 
612496.) 

 
In October 1989 another preliminary injunction 

was granted.FN14 
 

FN14. The court issued an injunction: 
 

“(a) prohibiting the State Defendants from 
reducing the number of state hospital bed 
days each county may use below the 
greater of (i) that county's 1987–88 allo-
cations, or (ii) the number of bed days used 
by that county during fiscal year 1988–89; 

 
“(b) prohibiting the State Defendants from 
returning or otherwise transferring county 
patients presently in state mental hospitals 
to the counties from which the patients 
came as a result of orders of this court; 

 
“(c) prohibiting the State Defendants from 
reducing any county's allocation of state 
mental hospital beds below the allocation 
for the 1987–88 fiscal year or Short–Doyle 
funding below the level for the 1988–89 
fiscal year; and 

 
“(d) prohibiting any modification in the 

system of allocating state hospital beds to 
the counties unless 60 days notice of such 
change has been given to this court and to 
all parties to these consolidated actions.” 

 
**826 *1067 In December 1989 the court mod-

ified its October 1989 preliminary injunction.FN15 The 
court ordered the injunction to have statewide effect. 
The court also reaffirmed its March 1988 preliminary 
injunction. 
 

FN15. The October 1989 injunction was 
modified by the addition of language pro-
viding: “Counties utilizing state hospital 
beds above their allocation shall not be 
charged or assessed an amount greater than 
that provided by Welfare and Institutions 
Code Section 5714.2, as amended, and the 
Department of Mental Health Letter Number 
86–33, to the extent the Letter is consistent 
with Section 5714.2.” 

 
In July 1990 the court determined all plaintiffs 

had standing and permitted plaintiff interveners to join 
as parties individual members of their Boards of Su-
pervisors as county officials and as taxpayers. 
 

2 
TRIAL 

Coming for trial were plaintiffs' claims the De-
partment's allocations of mental health funding and 
state hospital beds violated equal protection and due 
process as arbitrary, capricious and lacking in stan-
dards; and the state defendants violated former section 
5600, the APA and the FRA. 
 

The court held separate phases of trial on various 
issues. 
 

(a) 
PHASE ONE 

From September 18, 1990, through November 1, 
1990, the court tried issues involving various alleged 
statutory violations by state defendants. After the first 
phase of trial, the court issued a decision and order on 
statutory violations dated January 10, 1991. 
 

The court concluded the Department did not 
comply with two reporting requirements of former 
section 5600 and ordered the Department to comply 
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with those statutory requirements. The court also 
concluded the Department violated former section 
5600 by not properly allocating new moneys to *1068 
under-equity counties.FN16 The court ordered the De-
partment to adopt an allocation scheme consistent 
with its opinion and also ordered all future allocations 
of available funds beyond the current base be done in a 
manner ensuring reasonable progress toward equi-
ty.FN17 
 

FN16. The court found the failure to reallo-
cate state hospital beds on the basis of need 
did not constitute a violation of former sec-
tion 5600. 

 
FN17. Noting realignment did not reenact the 
two assertedly violated reporting require-
ments of former section 5600, plaintiffs have 
abandoned those claims. Plaintiffs also con-
cede the July 1993 enactment of Senate Bill 
No. 463 has rendered moot their claim the 
Department's allocation of new moneys vi-
olated former section 5600. Thus, we reverse 
the portions of the judgment involving vi-
olations of former section 5600 with direc-
tions to the superior court to dismiss such 
statutory claims as moot. 

 
The court concluded the Department violated the 

APA by not promulgating regulations about funding, 
allocation of state hospital beds and collection of 
assessments for bed overuse. The court ordered the 
Department to adopt the requisite regulations.FN18 
 

FN18. As discussed below, the court also 
found the Department violated the FRA with 
respect to Fresno LPS conservatee Robert S. 

 
(b) 

PHASE TWO 
[1] From January 28, 1991 through February 21, 

1991, the court tried constitutional issues. Plaintiffs 
asserted the disparities among counties in the De-
partment's allocations of mental health funding and 
state hospital beds were unconstitutional under equal 
protection and due process theories as lacking any 
rational basis. Defendants denied any constitutional 
violation,**827 asserting the disparities were not 
great and any such disparities were rationally related 
to the legitimate governmental interest of ensuring the 
continuity and stability of local programs. The parties 

stipulated the court could apply the rational basis test 
to plaintiffs' claims. FN19 
 

FN19. “In ordinary equal protection cases 
not involving suspect classifications or the 
alleged infringement of a fundamental in-
terest, the classification is upheld if it bears a 
rational relationship to a legitimate state 
purpose. [Citations.]” (Weber v. City Council 
(1973) 9 Cal.3d 950, 958–959, 109 Cal.Rptr. 
553, 513 P.2d 601.) A similar rational basis 
standard applied to plaintiffs' due process 
claims. (McCourtney v. Cory (1981) 123 
Cal.App.3d 431, 439, 176 Cal.Rptr. 639.) 

 
After trial the court found no current constitu-

tional violation in “maintaining the discrimination in 
mental health funding allocations.” With respect to 
plaintiffs' equal protection claim, the court concluded 
preserving the stability of treatment of existing pa-
tients and avoiding harm to the infrastructure *1069 of 
over-equity counties' programs were legitimate go-
vernmental concerns that were “rationally related to 
the legislative goal of maintaining a base funding level 
while attempting to cure the discrimination with new 
funds over time.” The court also concluded the mental 
health funding allocations did not violate federal or 
state constitutional guarantees of procedural or subs-
tantive due process. 
 

The court found the Department's allocation of 
state hospital beds among counties violated federal 
and state constitutional guarantees of equal protection. 
The court concluded the “gross inequities” in state 
hospital bed allocations were “not explained by any 
legislative purpose.” FN20 The court also found state 
hospital bed allocations violated federal and state 
substantive due process guarantees. The court stated 
“the present system of bed allocation is not rationally 
related to a legitimate goal of government.” FN21 To 
achieve an equitable distribution correcting the con-
stitutional violations found by the court, the Depart-
ment was ordered to “reallocate bed days among the 
counties according to each county's pover-
ty-population index within three years unless the state 
devises a constitutional alternative and presents it to 
the court for approval by June of 1992.” The court also 
determined plaintiff counties were entitled to money 
damages as compensation for past bed overuse 
charges. 
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FN20. In its statement of decision the court 
noted: “In fact, the bed allocations are ex-
actly the reverse of the legislature's intent. 
State hospital beds are intended to supple-
ment those counties with low Short–Doyle 
allocations. [Citation.] In reality the greater 
state hospital bed allocations go to those 
counties with greater Short–Doyle funding 
allocations.” The court also noted: 
“Short–Doyle moneys were allocated in part 
to reduce local dependence on state hospital 
beds yet those counties with higher 
Short–Doyle fund allocations generally have 
the higher state hospital bed allocations as 
well.” 

 
FN21. The court found no procedural due 
process violation with respect to state hos-
pital bed allocations. 

 
The court made permanent the existing injunc-

tions in the case. The court also ordered: “No county 
shall be charged or assessed for over-utilizing its al-
location of state hospital beds so long as the county 
does not utilize more beds than the county would have 
been allocated had its bed allocation been based on its 
poverty population percentage for the year.” 
 

The court found no violation of the FRA in the 
allocation of Short–Doyle funding or state hospital 
beds.FN22 
 

FN22. Plaintiffs do not challenge that find-
ing. 

 
 *1070 On August 8, 1991, the court entered 

judgment.FN23 All parties have appealed. 
 

FN23. The judgment provided: 
 

“Plaintiffs have and recover from the state 
defendants the amount equal to the bed 
overuse charges imposed by the State less 
that amount which would have been 
charged had the bed-day allocations been 
based upon the poverty-population for-
mula. 

 
“The Department of Mental Health is or-
dered to comply with Welfare and Institu-

tions Code Section 5600. The Department 
of Mental Health is further ordered to 
adopt regulations pursuant to the Admin-
istrative Procedures Act. The Department 
of Mental Health is further ordered to, 
within three years, re-allocate state hos-
pital bed-days among the counties based 
on their poverty population percentages or 
present an alternative plan to the court for 
approval. 

 
“The injunctions in this case are continued 
pending a final remedy of the statutory and 
constitutional violations found in this ac-
tion. The court reserves jurisdiction to 
oversee the remedial aspect of this action.” 

 
**828 D 

DISCUSSION 
1 

PLAINTIFFS' APPEAL 
Seeking reversal of the court's conclusion the 

funding component of the state's mental health re-
sources allocation system was constitutional, plaintiffs 
ask us to declare the entire Short–Doyle resource 
allocation system unconstitutional as violating the 
equal protection and due process rights of plaintiff 
counties and their residents. However, we conclude 
the superior court properly determined the funding 
allocations were rationally based and did not violate 
any constitutional standard. 
 

(a) 
STANDING 

Preliminary, we note defendants challenge plain-
tiffs' standing to raise this constitutional attack on the 
mental health resources allocation system. Defendants 
contend the court erred in permitting plaintiff counties 
and members of their Boards of Supervisors to bring 
these lawsuits on their own behalf or as representa-
tives of their residents. However, we do not decide the 
issue of standing. Even if we concluded plaintiffs had 
standing, we would affirm the portions of the judg-
ment based on the court's finding the funding alloca-
tions were constitutional. We would also reverse those 
portions of the judgment based on the court's finding 
the state hospital bed allocations were unconstitu-
tional. 
 

 *1071 (b) 
INTRODUCTION 
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This litigation does not involve an abstract prob-
lem of bookkeeping. Instead, the Legislature faced an 
historically-developed concrete situation involving ill 
human beings which was not amenable to a perfect 
solution. As a result of historical choices by various 
county governments when funds were plentiful, an 
infrastructure was created of local community health 
programs providing ongoing care relied upon by many 
people. When funds dried up, the Legislature was 
confronted with the problems of providing care for all 
needy ill people and equalizing funding to counties. 
However, full attainment of both those goals could not 
be achieved simultaneously because of the inadequacy 
of available funds. The Legislature thus confronted the 
stark choice of continuing ongoing care for real people 
or distributing the shortfall among all counties. It was 
not irrational for the Legislature to decline to equalize 
allocations immediately in an abstract manner which 
could damage many programs and hurt many ill 
people. Instead, the Legislature acted rationally in 
moving toward equity over time by allocating new 
moneys when available while preserving existing 
programs. 
 

(c) 
FUNDING ALLOCATIONS WERE CONSTITU-

TIONAL 
In concluding disparities in funding allocations 

were not unconstitutional, the superior court found 
maintaining a base funding level while attempting to 
cure the discrimination with new funds was rationally 
related to the legitimate governmental concerns of 
maintaining the stability of treatment of existing pa-
tients and avoiding harm to the infrastructure of 
over-equity counties' programs.FN24 Plaintiffs contend 
the court erred in not declaring the discriminatory 
funding allocations unconstitutional as based on prior 
years' allocations and not rationally related to counties' 
differing needs or any other legitimate state purpose. 
Plaintiffs contend the stated governmental purposes 
here—stabilizing existing patient care and preserving 
county program infrastructures—failed to pass scru-
tiny**829 as “realistic.” (Brown v. Merlo (1973) 8 
Cal.3d 855, 865, fn. 7, 106 Cal.Rptr. 388, 506 P.2d 
212.) FN25 *1072 Instead, according to plaintiffs, that 
stated rationale was simply an excuse to maintain a 
discriminatory system favoring politically powerful 
counties. Characterizing stabilization of over-equity 
counties' programs as creating “an irrational and 
permanent advantage” at the expense of under-equity 
counties' residents including the mentally ill, plaintiffs 
contend the evidence of “enormous” monetary dis-

crimination against under-equity counties demon-
strated the “totally arbitrary nature of the mental 
health resource allocation system, and its discrimina-
tory impacts on both plaintiff counties and their resi-
dents.” Asserting equal protection requires elimina-
tion of irrational discrimination within a reasonable 
time (Allegheny Pittsburgh Coal v. Webster County 
(1989) 488 U.S. 336, 343–344, 109 S.Ct. 633, 638, 
102 L.Ed.2d 688), plaintiffs contend the evidence 
demonstrated despite years of inequity the state de-
fendants did not develop any plan likely to achieve 
equitable distribution within a reasonable time without 
judicial intervention. Plaintiffs also assert legislative 
changes since the early 1970's have perpetuated in-
stead of curing the discriminatory funding alloca-
tions.FN26 Thus, plaintiffs claim they proved without 
refutation by defendants that the discriminatory 
funding allocations were irrational, arbitrary, and not 
rationally related to any legitimate state concern. 
However, the superior court properly determined 
community mental health funding allocations were 
rationally based and not unconstitutional. 
 

FN24. Noting the Seymour amendment had 
been effective for only five years and thus 
insufficient time had elapsed to conclude the 
funding scheme violated the constitution, the 
court also stated the discriminatory alloca-
tions could not be indefinitely justified and 
should be eliminated within a reasonable 
time. 

 
FN25. In Brown v. Merlo, supra, 8 Cal.3d 
855, 106 Cal.Rptr. 388, 506 P.2d 212, the 
Supreme Court stated: “Although by strain-
ing our imagination we could possibly derive 
a theoretically ‘conceivable,’ but totally un-
realistic, state purpose that might support this 
classification scheme, we do not believe our 
constitutional adjudicatory function should 
be governed by such a highly fictional ap-
proach to statutory purpose.” (Id. at p. 865, 
fn. 7, 106 Cal.Rptr. 388, 506 P.2d 212.) 

 
FN26. According to plaintiffs, the Seymour 
amendment simply clarified the state's earlier 
approach to resolving the equity issue by al-
locating portions of new moneys to un-
der-equity counties and requiring considera-
tion of the equity issue if funding cuts were 
necessary. Plaintiffs also characterize as 
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“totally unreasonable” the state's goal of 
achieving equity by apportioning only new 
moneys. 

 
[2] The test in adjudicating plaintiffs' equal pro-

tection claims is whether the distinctions drawn by 
state defendants “... ‘bear some rational relationship to 
a conceivable legitimate state purpose.’ [Citation.]” 
(D'Amico v. Board of Medical Examiners (1974) 11 
Cal.3d 1, 16, 112 Cal.Rptr. 786, 520 P.2d 10; also 
Weber v. City Council, supra, 9 Cal.3d at pp. 958–959, 
109 Cal.Rptr. 553, 513 P.2d 601.) This record amply 
supported the superior court's finding the “discrimi-
nation” resulting from maintaining counties' base 
funding levels while attempting to cure the disparities 
with new funds over time was rationally related to the 
legitimate governmental concerns of preserving the 
stability of treatment of existing patients and not 
harming the infrastructure of county mental health 
programs. Plaintiffs have not demonstrated palpable 
irrationality in protecting existing programs and al-
locating new funds to move toward equity. (Cf. *1073 
Nordlinger v. Hahn (1992) 505 U.S. 1, –––– – ––––, 
112 S.Ct. 2326, 2335–2336, 120 L.Ed.2d 1; County of 
L.A. v. Southern Cal. Tel. Co. (1948) 32 Cal.2d 378, 
392, 196 P.2d 773; Mitchell v. Swoap (1973) 35 
Cal.App.3d 879, 888, 113 Cal.Rptr. 75.) FN27 
 

FN27. In the rational basis context a go-
vernmental policy is not unconstitutional 
unless it is “palpably arbitrary.” (Nordlinger 
v. Hahn, supra, 505 U.S. at –––– – ––––, 112 
S.Ct. at pp. 2335–2336.) 

 
“The rule that all presumptions are in favor 
of the validity of statutes and that a classi-
fication made by the Legislature will not 
be overthrown by the courts unless it is 
palpably unreasonable has added force 
when, as here, the statute has been ac-
cepted as valid for many years, and vast 
sums have been invested in reliance upon 
the rights granted.” (County of L.A. v. 
Southern Cal. Tel. Co., supra, 32 Cal.2d at 
p. 392, 196 P.2d 773.) 

 
“ ‘In the area of economics and social 
welfare, a State does not violate the Equal 
Protection Clause merely because the 
classifications made by its laws are im-
perfect. If the classification has some 

“reasonable basis,” it does not offend the 
Constitution simply because the classifi-
cation “is not made with mathematical 
nicety or because in practice it results in 
some inequality.” [Citation.] “The prob-
lems of government are practical ones and 
may justify, if they do not require, rough 
accommodations—illogical, it may be, and 
unscientific.” [Citation.] “A statutory dis-
crimination will not be set aside if any state 
of facts reasonably may be conceived to 
justify it.” [Citation.]’ [Citation.]” 
(Mitchell v. Swoap, supra, 35 Cal.App.3d 
at p. 888, 113 Cal.Rptr. 75.) 

 
**830 The superior court effectively concluded 

the state defendants properly balanced the goals of 
maintaining existing local mental health programs and 
attempting to achieve equity in funding among coun-
ties. When funds were plentiful, some counties took 
advantage of the opportunity to develop local mental 
health systems. The court properly found the state had 
a legitimate “stability” interest in avoiding destruction 
of that local community health base already built. 
When funding declined, the Legislature acknowl-
edged the equity problem and sought solutions in-
cluding the Seymour amendment which required al-
locations among counties based on the pover-
ty-population formula of new funds above the current 
base. 
 

The evidence demonstrated a rational basis for 
protecting base allocations to counties. As the court 
properly found, stability of programs was necessary to 
provide patients with a continuum of care.FN28 A stable 
continuum of care was crucial to mentally ill patients 
and their families. Reduction in base funding would 
adversely impact the continuum of care. Loss of an 
outpatient clinic resource could result in placing a 
patient in a hospital. Further, reallocating base funding 
would cause lost economic efficiency and value. In 
1984 the Equitable Mental Health Allocation Project 
specifically recommended maintaining base alloca-
tions because not doing so would be “inefficient and 
impractical.” In sum, maintaining base allocations was 
essential *1074 for administering mental health pro-
grams and ensuring the necessary continuum of care 
for patients.FN29 
 

FN28. “Continuum of care” encompassed all 
services offered by a county from acute in-
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patient programs to less restrictive outpatient 
programs. 

 
FN29. The court found: “The testimony by 
medical professionals established the harm-
ful effect of disrupting treatment of patients 
already on a treatment plan. Dr. Richard El-
pers testified the families of mental health 
patients typically go to great lengths to get 
the patients into programs. Once in the pro-
gram, continuum of care is critical and, if 
absent, patients frequently give up and leave 
the program. Dr. John Kimball Deitrich, 
Beverly Abbott, and Roberto Quiroz also 
testified supporting the necessity of main-
taining the level of care for individual pa-
tients. It is rational for the state to strive not 
to leave vulnerable citizens in a worse con-
dition than they would be in had they not 
been involved with state programs.” 

 
The court also noted: “Dr. John Kimball 
Deitrich testified it was important for the 
state to maintain base allocations in order 
for the county programs to have financial 
stability. Past cuts to existing programs 
have caused staff turnover and made re-
cruitment difficult for a significant period 
after the cuts. Cuts in funding cause a lack 
of confidence in the programs' financial 
stability on the part of suppliers who will 
be less interested in entering into contracts 
with the county programs. Long term ob-
ligations for physical plant resources are 
more difficult to obtain. Contracts neces-
sary for the operation of the program be-
come more expensive due to the increased 
risk to the supplier. The court concludes it 
is rational for the state to seek stability of 
the counties' mental health infrastructure.” 

 
The allocation of funding was not irrational 

simply because absolute equity had not been attained 
by time of trial. The state defendants made reasonable 
adjustments to the mental health funding scheme over 
time to begin to eliminate unreasonable disparities. 
Various studies recommended changes the Depart-
ment adopted and implemented. The state instituted an 
allocation policy to change the system so that relative 
resource allocations would approach relative needs 
without dismantling existing programs. The Legisla-

ture codified such approach in the Seymour amend-
ment.FN30 According to plaintiffs' expert, use of the 
poverty-population formula over the past six years 
furthered the goal of equity in allocating state mental 
health funds. Other evidence indicated applying the 
poverty-population formula in fiscal year 1990–1991 
reasonably assured progress toward equity. 
 

FN30. The court found the Legislature 
adopted the poverty-population need index as 
the “needs” portion of the formula calling for 
distributing increases in mental health re-
sources to counties on a relative 
needs/relative resources basis. 

 
**831 Further, the unequal funding allocations 

were rationally related to the legitimate governmental 
concerns of stability of patient care and preservation 
of existing local program infrastructure. As the supe-
rior court properly found, the unequal distribution of 
state funding resulted from the counties' historical 
choices about participating in the Short–Doyle incen-
tive matching grant program. Participation in the 
program was voluntary until 1973. In the 1960's 
money was available to all counties but San Diego 
declined because it did not want to spend its revenue 
on the 25 percent matching requirement. Plaintiff 
counties entered the program later and did not partic-
ipate to the same extent as defendant intervener 
counties. Unlike plaintiff counties, *1075 defendant 
intervener counties consistently overmatched funds. 
Defendant intervener counties also took greater ad-
vantage of available federal funds. During the 1970's 
many counties asked for and received from the state 
more money to expand their programs and such new 
money became part of the base allocations to be car-
ried forward. Indeed, plaintiffs acknowledge the dis-
parate funding allocations favored “counties which 
entered the Short–Doyle system earlier and to a 
greater extent than other counties in the 1950's and 
1960's.” 
 

In sum, the disparities in funding allocations re-
sulted from various counties historically making con-
sistent commitments to developing local mental health 
programs when ample funding was available and other 
counties declining to do so. Plaintiffs effectively seek 
to deprive defendant interveners of the results of their 
choices made long ago. By the late 1980's all counties 
experienced inadequate funding and had unmet needs. 
The trial court's determination allowed for mainten-
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ance of investments counties had chosen to make over 
several decades. 
 

Accordingly, we conclude the superior court 
properly found the stability of patient care and pro-
gram infrastructure was a legitimate governmental 
concern and the method used to allocate funding in-
cluding maintaining base allocations was rationally 
related to providing such stability. Based upon those 
findings, the court correctly determined the unequal 
funding allocations did not violate equal protection 
guarantees. (Cf. Nordlinger v. Hahn, supra, 505 U.S. 
at ––––, 112 S.Ct. at p. 2333; City of Rancho Cuca-
monga v. Mackzum (1991) 228 Cal.App.3d 929, 279 
Cal.Rptr. 220.) FN31 
 

FN31. In Nordlinger v. Hahn, supra, 505 
U.S. 1, 112 S.Ct. 2326, the Supreme Court 
noted: “ ‘The protection of reasonable re-
liance interests is not only a legitimate go-
vernmental objective: it provides an excee-
dingly persuasive justification....’ (internal 
quotations omitted).” (Id. at ––––, 112 S.Ct. 
at p. 2333.) 

 
In City of Rancho Cucamonga v. Mack-
zum, supra, 228 Cal.App.3d 929, 279 
Cal.Rptr. 220, in rejecting an equal pro-
tection claim the appellate court noted “the 
challenged legislation is supported by the 
sound and rational policies of channelling 
[sic] scarce local property tax revenues to 
those agencies which had relied on such 
revenues most before Proposition 13.” (Id. 
at p. 947, 279 Cal.Rptr. 220.) 

 
[3] Similarly, the court correctly concluded the 

funding allocations did not violate due process. Noting 
plaintiffs admitted their citizens did not have property 
rights to mental health treatment and plaintiffs did not 
introduce any evidence otherwise indicating they had 
the requisite property interest to invoke procedural 
due process guarantees, the court found no procedural 
due process violation. The court also properly found 
no substantive due process violation. “Substantive due 
process essentially requires protection from arbitrary 
legislative action. Under this principle, a deprivation 
of property is *1076 justified ‘only if the conduct from 
which the deprivation flows is prescribed by reason-
able legislation reasonably applied, i.e., the law must 
not be unreasonable, arbitrary or capricious but must 

have a real and substantial relation to the object sought 
to be obtained.’ [Citation.]” (Armstrong v. County of 
San Mateo (1983) 146 Cal.App.3d 597, 617, fn. 14, 
194 Cal.Rptr. 294.) Even assuming deprivation of 
property occurred here, the classification bore a ra-
tional relation to a constitutionally permissible **832 
objective. (McCourtney v. Cory, supra, 123 
Cal.App.3d at p. 439, 176 Cal.Rptr. 639.) 
 

At most plaintiffs simply showed the existence of 
unequal funding among counties on a per capita basis. 
Plaintiffs did not demonstrate such inequality violated 
constitutional guarantees of equal protection or due 
process. Accordingly, we affirm the superior court's 
finding the allocation of mental health funding under 
former section 5600 was constitutional. 
 

2 
DEFENDANTS' APPEAL 

(a) 
STATE HOSPITAL BEDS AND OVERUSE 

CHARGES 
(i) 

SUPERIOR COURT FINDINGS 
The superior court found the allocation of state 

hospital beds violated constitutional guarantees of 
equal protection and substantive due process. The 
court issued injunctive relief including ordering real-
location of state hospital beds among counties ac-
cording to each county's poverty-population index 
within three years unless the state defendants pre-
sented an alternative plan to the court for approval. 
The court also found plaintiff counties were entitled to 
damages from the state defendants for bed overuse 
charges. 
 

In declaring the bed allocations unconstitutional, 
the court found the “gross inequities” were “not ex-
plained by any legislative purpose.” The court stated 
“freezing state hospital bed allocations over a ten year 
period is not rationally related to protecting patients 
from harm.” The court also found “beds are not so 
integrated in the counties' mental health system that 
they cannot be separated from funding. Defendants 
have shown nothing more than a theoretical connec-
tion between the bed allocations and their 
Short–Doyle funds.” The court interpreted former 
section 5600's language “no *1077 county allocation 
may be decreased” as not prohibiting reallocation of 
beds. The court concluded a “reasonable distribution 
of beds” could be achieved within three years 
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“through attrition and reassignment.” 
 

(ii) 
DEFENDANTS' CONTENTIONS 

Defendants contend the court made an initial 
misstep in misinterpreting former section 5600 as 
excluding beds from a county's base allocation. De-
fendants then contend the court erred in declaring the 
bed allocations unconstitutional and ordering reallo-
cation. Defendants also contend the court erred in 
awarding plaintiff counties damages for bed overuse 
charges. Additionally, defendants contend we should 
reverse the superior court's findings involving plain-
tiffs' constitutional claims and direct the court to dis-
miss those claims as moot. 
 

(iii) 
ANALYSIS 

(A) 
BEDS WERE PART OF BASE ALLOCATIONS 

UNDER FORMER SECTION 5600 
The superior court essentially concluded former 

section 5600 did not either require or prohibit reallo-
cation of hospital beds among counties.FN32 Instead, 
the court interpreted the statute as not including beds 
as part of a county's mental health resource base al-
location. Thus, the court rejected plaintiffs' assertion 
the equity and relative-**833 need language in former 
section 5600 required reallocation of state hospital 
beds among counties. Accordingly, the court found 
the failure to reallocate beds on the basis of need did 
not violate the statute. The court also rejected defen-
dants' assertion the statutory language “no county 
allocation may be decreased” for equity purposes 
prevented any reallocation of beds. Thus, the court 
concluded the *1078 Department was free to reallo-
cate beds without violating former section 5600. Such 
conclusion permitted the court to characterize its 
reallocation order as not inconsistent with the statute. 
 

FN32. As noted, former section 5600 pro-
vided in relevant part: “Available funding for 
local programs, beyond the current base plus 
any cost-of-living adjustment granted by the 
Legislature, shall be allocated to counties 
based upon relative need, defined and ap-
propriately revised by the department on an 
annual basis as the percentage of total state 
population and total state poverty population 
residing in that county.... However, until eq-
uity of funding between counties is achieved, 

the allocation of funds shall also take into 
account the difference between relative 
needs, as defined above, and current relative 
resources, defined as the percentage of total 
state mental health funding currently allo-
cated thereto, in such a manner that progress 
toward equity is reasonably assured pro-
vided, however, that no county allocation 
may be decreased for this purpose.” 

 
[4] Defendants contend the court erroneously in-

terpreted former section 5600 as excluding state hos-
pital beds from the counties' base allocations of mental 
health resources and thus did not realize its realloca-
tion order was inconsistent with the statute. According 
to defendants, counties' bed allocations were protected 
by former section 5600' s language prohibiting de-
creasing any county's base allocation to achieve eq-
uity. We agree with defendants. The court erred in 
concluding the statutory prohibition against decreas-
ing a county's allocation applied only to funds and not 
to beds. Under former section 5600, state hospital beds 
also constituted an allocation not subject to decrease 
for equity purposes. We base our conclusion on (1) the 
Department's consistent administrative interpretation 
known to the Legislature that the statute precluded 
decreasing a county's bed allocation for equity pur-
poses; (2) the Legislature's independent recognition in 
budgetary legislation that bed allocations were to 
remain static—indicating it would be inconsistent for 
the Department to act otherwise; and (3) the historical 
linkage between allocations of state hospital beds and 
funding for local mental health programs. 
 

The record contained ample evidence the De-
partment considered state hospital bed allocations to 
be included under former section 5600's prohibition 
against decreasing any county's “allocation” for pur-
poses of achieving equity. Evidence also indicated 
such statutory provision was designed to prevent 
dismantling of programs and reallocation of base 
resources to achieve equity. The Department adopted 
the recommendation of the Equitable Mental Health 
Allocation Project report in 1984 that state hospital 
bed allocations should be included in a county's 
mental health resource base. Beginning in 1984 the 
Department included the value of beds in the resource 
base, thus impacting allocations of local assistance 
augmentations. The Department also interpreted the 
Seymour amendment's language prohibiting decreas-
ing a county's allocation for equity purposes as a leg-
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islative directive the Department could not lower a 
county's bed allocation. 
 

[5] In sum, after the Seymour amendment the 
consistent administrative interpretation of former 
section 5600 was not to decrease a county's state 
hospital bed allocation for purposes of equity. Al-
though presumed to be aware of such administrative 
interpretation, the Legislature did not amend former 
section 5600 to permit decreasing bed allocations for 
equity purposes. Courts generally defer to adminis-
trative interpretation of statutes, particularly where, as 
here, the Legislature has acquiesced in such interpre-
tation. *1079 (Thornton v. Carlson (1992) 4 
Cal.App.4th 1249, 1256–1257, 6 Cal.Rptr.2d 375.) 
FN33 Thus, the superior court should have interpreted 
former section 5600 as preventing **834 decreasing 
counties' bed allocations for equity purposes. 
 

FN33. In Thornton v. Carlson, supra, 4 
Cal.App.4th 1249, 6 Cal.Rptr.2d 375, the 
appellate court stated: “ ‘ “Consistent ad-
ministrative construction of a statute over 
many years, particularly when it originated 
with those charged with putting the statutory 
machinery into effect, is entitled to great 
weight....” ’ [Citations.] This is particularly 
true where the Legislature and other inter-
ested parties have long acquiesced in the in-
terpretation. [Citations.] ‘Under these cir-
cumstances, the administrative practice will 
be upheld “ ‘unless it is clearly erroneous or 
unauthorized.’ ” ' [Citations.]” (Id. at pp. 
1256–1257, 6 Cal.Rptr.2d 375, italics in 
original.) The court also stated: “ ‘The Leg-
islature is presumed to be aware of a 
long-standing administrative practice.... If 
the Legislature, as here, makes no substantial 
modifications to the act, there is a strong in-
dication that the administrative practice [is] 
consistent with the legislative intent.’ [Cita-
tions.]” (Id. at p. 1257, 6 Cal.Rptr.2d 375.) 

 
Further, the superior court's interpreting former 

section 5600 as excluding state hospital beds from 
counties' base allocations was inconsistent with the 
Short–Doyle program's historical fiscal fungibility 
between funds and beds. In fiscal year 1972–1973 the 
Department began charging counties a 15 percent 
match for using previously free state hospital beds. A 
county could buy state hospital services with funds 

allocated for local programs. (Former §§ 5708, 5714.) 
Thus, when the state first began requiring the counties 
to make co-payments for beds a link was established 
between local funding and beds, with local program 
funds becoming convertible into beds. As resources 
became increasingly scarce, the state chose to allocate 
both beds and local program dollars with continued 
fungibility. In the 1980 Supplemental Budget Act the 
Legislature set state hospital bed allocations to the 
counties based upon historical usage and established a 
buy-out and bed reduction program which increased 
funding for local community programs in return for 
counties reducing their use of state hospital beds. 
(Stats.1980, ch. 510, item 302(f).) FN34 Another link 
was thus established between local funding and state 
hospital beds, with beds becoming convertible into 
local dollars. Manifestly, the superior court's inter-
pretation of former section 5600 as excluding beds 
from counties' base allocations was unreasonable in 
light of the historical linkage between local program 
funds and state hospital beds. 
 

FN34. As noted, under that buy-out and bed 
reduction program San Diego received in-
creased funding for local mental health pro-
grams in exchange for giving up about half 
its historical allocation of state hospital beds. 

 
As noted, the trial court found legitimate go-

vernmental purposes—stability of patient care and 
preservation of county program infrastructure—were 
rationally related to former section 5600's protection 
of counties' base allocations with respect to funding 
for local programs. A proper interpretation of former 
section 5600 as including beds within counties' base 
allocations would have facilitated the court's con-
cluding the bed allocation system *1080 was also 
rationally related to those same legitimate govern-
mental purposes. Indeed, plaintiffs acknowledge “in 
considering the unconstitutionality of the system, 
there was no legal or factual basis for the trial court to 
carve out a distinction between beds and program 
funds.” FN35 
 

FN35. Plaintiffs also acknowledge the “State 
itself measures equity in terms of each 
county's share of the entire combined re-
source base—beds plus program 
funds—without distinction between the two 
components.” 
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(B) 
STATE HOSPITAL BED ALLOCATIONS WERE 

CONSTITUTIONAL 
Seeking reversal of the portions of the judgment 

declaring state hospital bed allocations unconstitu-
tional and mandating reallocation of beds, defendants 
contend maintaining counties' bed allocations while 
moving toward equity with available new moneys did 
not violate any equal protection or substantive due 
process right of the counties. Instead, according to 
defendants, the bed allocations satisfied the rational 
basis test under both equal protection and due process 
principles. (Nordlinger v. Hahn, supra, 505 U.S. at p. 
––––, 112 S.Ct. at p. 2336; Coleman v. Department of 
Personnel Administration (1991) 52 Cal.3d 1102, 
1125, 278 Cal.Rptr. 346, 805 P.2d 300; Fein v. Per-
manente Medical Group (1985) 38 Cal.3d 137, 
163–164, 211 Cal.Rptr. 368, 695 P.2d 665; Cooper v. 
Bray (1978) 21 Cal.3d 841, 847–848, 148 Cal.Rptr. 
148, 582 P.2d 604.) FN36 We agree. 
 

FN36. “... ‘[E]ven improvident decisions will 
eventually be rectified by the democratic 
process and ... judicial intervention is gener-
ally unwarranted no matter how unwisely we 
may think a political branch has acted’.... 
[Citation.]” (Nordlinger v. Hahn, supra, 505 
U.S. at p. ––––, 112 S.Ct. at p. 2336.) 

 
In Coleman v. Department of Personnel 
Administration, supra, 52 Cal.3d 1102, 
278 Cal.Rptr. 346, 805 P.2d 300, the Su-
preme Court stated: “Generally, the con-
stitutional guaranty of substantive due 
process protects against arbitrary legisla-
tive action; it requires legislation not to be 
‘unreasonable, arbitrary or capricious' but 
to have ‘a real and substantial relation to 
the object sought to be attained.’ [Cita-
tion.] Thus, legislation does not violate 
substantive due process so long as it rea-
sonably relates ‘to a proper legislative 
goal.’ [Citations.]” (Id. at p. 1125, 278 
Cal.Rptr. 346, 805 P.2d 300.) 

 
“[U]nder the traditional, rational relation-
ship equal protection standard, what is 
required is that the court ‘ “conduct ‘a se-
rious and genuine judicial inquiry into the 
correspondence between the classification 
and the legislative goals.’ ” ' [Citations.]” 

(Fein v. Permanente Medical Group, su-
pra, 38 Cal.3d at p. 163, 211 Cal.Rptr. 368, 
695 P.2d 665, italics in original.) The Su-
preme Court also noted California case law 
had “never been interpreted to mean that 
we may properly strike down a statute 
simply because we disagree with the wis-
dom of the law or because we believe that 
there is a fairer method for dealing with the 
problem. [Citation.]” (Ibid.) 

 
In Cooper v. Bray, supra, 21 Cal.3d 841, 
148 Cal.Rptr. 148, 582 P.2d 604, the Su-
preme Court noted under the traditional 
equal protection standard of review the 
“judiciary affords challenged legislation a 
presumption of constitutionality.” (Id. at p. 
847, 148 Cal.Rptr. 148, 582 P.2d 604.) The 
court also noted: “ ‘Some decisions require 
that the classification “ ‘bear some rational 
relationship to a conceivable legitimate 
state purpose’ ” [citation]; others, that the 
classification must rest upon “some ground 
of difference having a fair and substantial 
relation to the object of the legislation” 
[citations].' [Citation.]” (Id. at pp. 
847–848, 148 Cal.Rptr. 148, 582 P.2d 
604.) 

 
**835 [6] *1081 “When social or economic reg-

ulations are involved, the rational-basis test applies. In 
such cases, ‘ “statutory discrimination will not be set 
aside if any state of facts reasonably may be conceived 
to justify it.” ’ [Citations.]” (Hansen v. City of San 
Buenaventura (1986) 42 Cal.3d 1172, 1190, 233 
Cal.Rptr. 22, 729 P.2d 186.) “ ‘ “The Fourteenth 
Amendment does not prohibit legislation merely be-
cause it is special, or limited in its application to a 
particular geographical or political subdivision of the 
state.” [Citation.] Rather, the Equal Protection Clause 
is offended only if the statute's classification “rests on 
grounds wholly irrelevant to the achievement of the 
State's objective.” [Citations.]’ [Citation.]” (Kadrmas 
v. Dickinson Public Schools (1988) 487 U.S. 450, 462, 
108 S.Ct. 2481, 2490, 101 L.Ed.2d 399.) Under the 
rational basis test, plaintiffs had the “ ‘heavy burden’ ” 
to demonstrate the state's protection of counties' his-
torical bed allocations was without reasonable basis. 
(Id. at p. 463, 108 S.Ct. at p. 2490.) Plaintiffs did not 
meet that burden. The record compelled a conclusion 
legitimate governmental interests justified preserving 
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counties' bed allocations. 
 

[7] As discussed above, the superior court prop-
erly concluded the legislative goal of maintaining a 
base funding level preserving existing services while 
attempting to achieve equity with new moneys over 
time was constitutional as rationally related to the 
legitimate governmental interests of maintaining the 
stability of existing patient care and the infrastructure 
of local programs. Defendants accurately assert the 
court should have found the same governmental in-
terests also justified maintaining historical bed allo-
cations. When confronted with the choice of contin-
uing ongoing care for real people or distributing the 
shortfall among all counties, it was not irrational for 
the Legislature to decline to equalize bed allocations 
immediately in an abstract mathematical manner 
which could damage local program infrastructure and 
hurt many ill people. Instead, the Legislature acted 
rationally in moving toward equity over time by al-
locating new moneys when available while preserving 
historical bed allocations. 
 

The superior court's erroneous conclusion the bed 
allocations were unconstitutional stemmed primarily 
from two mistaken findings. First, failing to ac-
knowledge the import of the historical reciprocal fis-
cal relationship between beds and local funding, the 
court found bed allocations could be analyzed sepa-
rately from funding allocations.FN37 Second, based on 
a tenuous factual**836 finding most state hospital 
patients were transient, the court also *1082 unders-
tated the effect of bed reallocation on the treatment of 
existing patients.FN38 
 

FN37. As noted, the superior court found 
“beds are not so integrated in the counties' 
mental health system that they cannot be 
separated from funding. Defendants have 
shown nothing more than a theoretical con-
nection between the bed allocations and their 
Short–Doyle funds.” 

 
The court also found: “In virtually every 
legislative pronouncement on the subject it 
is clear the intent of the legislature was to 
reduce county dependence on state hos-
pital beds. This has not occurred. 
Short–Doyle moneys were allocated in 
part to reduce local dependence on state 
hospital beds yet those counties with 

higher Short–Doyle fund allocations gen-
erally have the higher state hospital bed 
allocations as well.” 

 
The court further stated: “Inequities in bed 
allocations have existed for at least twen-
ty-four years. In 1981, DMH froze bed day 
allocations and since then they have re-
mained constant except for minor changes 
and changes wrought by the injunctions in 
this case. The gross inequities are not ex-
plained by any legislative purpose. In fact, 
the bed allocations are exactly the reverse 
of the legislature's intent. State hospital 
beds are intended to supplement those 
counties with low Short–Doyle alloca-
tions. [Citation.] In reality the greater state 
hospital bed allocations go to those coun-
ties with greater Short–Doyle funding al-
locations.” 

 
FN38. The court found “patients will suffer 
from reductions in bed allocations if those 
reductions necessitate the eviction of existing 
patients needing care. Protecting patients 
from harm is a legitimate governmental 
purpose. Nevertheless, freezing state hospital 
bed allocations over a ten year period is not 
rationally related to protecting patients from 
harm. [¶] The evidence shows the average 
state hospital stay is slightly over ninety 
days. Therefore, while it is undisputed some 
patients have been in the hospital for years, it 
is clear most of the population is transient. A 
total freeze of beds is so far removed from 
what is necessary to accomplish the goal of 
not harming patients by eviction as to be to-
tally irrational.” 

 
(1) 

BED ALLOCATIONS WERE AN INTEGRAL 
PART OF COUNTY MENTAL HEALTH SYS-

TEMS 
The superior court erred in finding state hospital 

beds were not so integrated in counties' mental health 
systems that they could not be separated from funding. 
The record compelled a conclusion bed allocations 
have historically been an integral part of local mental 
health systems. Further, maintaining such historical 
bed allocations was rationally related to the legitimate 
governmental interests of preserving the stability of 
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existing patient care and local program infrastructure. 
 

As discussed at length, the Department properly 
allocated hospital beds in accord with former section 
5600's requirement a county's base allocation includ-
ing beds could not be decreased for equity purposes. 
Further, former section 5600 reflected the 
Short–Doyle program's historical fiscal fungibility 
between funds and beds. When the state first began 
requiring the counties to make co-payments for beds a 
link was established between local funding and beds, 
with local program funds becoming convertible into 
beds. (Former §§ 5708, 5714.) As resources dimi-
nished, the state chose to allocate both beds and local 
program dollars with continued fungibility. Beds 
became convertible into local dollars when the 1980 
budget legislation set state hospital bed allocations to 
the counties based on historical usage and established 
a buy-out and bed reduction program which increased 
funding for *1083 local community programs in re-
turn for counties reducing their use of state hospital 
beds. (Stats.1980, ch. 510, item 302(f).) In enacting 
the Seymour amendment, the Legislature directed the 
counties' base allocations including beds not be re-
duced. Although the superior court might not unrea-
sonably discern a legislative intent ultimately to re-
duce local dependence on state hospital beds, for 
purposes of constitutional analysis the legislatively 
established historical reciprocal relationship between 
local funding and beds in practice inextricably linked 
those two components of the mental health resources 
allocation system. 
 

Ample evidence indicated state hospital beds 
were an integral part of counties' programs and de-
creasing those bed allocations were “just as damaging 
as a decrease in the community budget, because each 
county builds its program around the resources it has.” 
FN39 Community programs were built around the 
concept of having access to a certain level of state 
hospital beds. FN40 Local programs were based on the 
number of patients who could be treated in **837 the 
community and those who required treatment in a state 
hospital. Counties geographically closer to state hos-
pitals also tended to use those hospitals as more 
integral parts of their local programs for acute pa-
tients, in part because patients discharged from hos-
pitals tended to remain in nearby communities. Some 
counties farther from state hospitals built acute mental 
health facilities to complement local care.FN41 In sum, 
historical state hospital bed usage differed among 

counties according to how those beds fit into the 
structure of each county's overall local mental health 
program. 
 

FN39. Indeed, in its statement of decision the 
superior court acknowledged evidence 
“counties' programs have developed in rela-
tionship to the allocation of bed days and on 
the beds being an integral part of a [county's] 
patient continuum of care.” 

 
FN40. For example, Los Angeles relied on 
the number of beds allocated as an integral 
part of its mental health system. 

 
FN41. In 1960 San Diego built its own psy-
chiatric hospital. San Diego treated its men-
tally ill patients locally to “keep them in 
touch with friends, relatives and the com-
munity.” 

 
Further, in light of the fungibility of state hospital 

beds and funding, differing historical bed allocation 
levels arose also from various counties choosing to 
invest more local matching funds in mental health 
services than did other counties. Counties' bed alloca-
tions developed based on their actual usage. Begin-
ning in 1981 counties could choose to have their bed 
allocations adjusted. San Diego opted to reduce its bed 
allocation by one-half in exchange for enhanced local 
program funding it continues to receive. 
 

Finally, the evidence demonstrated a rational ba-
sis for protecting bed allocations to counties. Main-
taining those bed allocations was rationally related to 
the legitimate governmental concern of avoiding harm 
to the *1084 infrastructure of county programs. 
Reallocating beds including reducing some counties' 
bed allocations would adversely affect community 
programs. A county receiving a decreased bed alloca-
tion would need to use funds otherwise spent on 
community programs to help those who would have 
been in state hospitals. As noted, the superior court 
found cuts to programs would cause staff turnovers, 
recruitment difficulties, and interference with coun-
ties' ability to contract with suppliers. Thus, the court 
should have concluded the protection of counties' bed 
allocations furthered the goal of protecting existing 
programs. 
 

(2) 
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BED REALLOCATION'S HARMFUL EFFECT ON 
PATIENT CARE 

Finding the protection of patients from harm was 
a legitimate governmental purpose, the superior court 
noted patients would suffer from reductions in state 
hospital bed allocations if the reductions necessitated 
evicting existing patients needing care. However, 
based on its finding most of the state hospital popula-
tion was transient with an average hospital stay of 
about 90 days, the court concluded the 10–year freeze 
on bed allocations was not rationally related to the 
goal of not harming patients. The court stated: “A total 
freeze of beds is so far removed from what is neces-
sary to accomplish the goal of not harming patients by 
eviction as to be totally irrational.” 
 

The record casts doubt on the court's finding most 
of the state hospital population was transient. Plain-
tiffs have identified no evidence specifically indicat-
ing most of the population was transient. The court's 
finding was based on the testimony of a witness who 
was not certain about the average length of hospital 
stays. Further, uncontradicted testimony indicated 19 
percent of San Mateo's state hospital patients were 
hospitalized for more than 10 years, 41 percent for 
more than 5 years, and 77 percent for at least one year. 
 

In any event, in light of the historical inextricable 
linkage between allocations among counties of fund-
ing and state hospital beds, the superior court should 
have found reallocation of beds including decreasing 
some counties' bed allocations would adversely im-
pact the treatment of existing patients. With respect to 
funding allocations, the superior court found the evi-
dence demonstrated “the harmful effect of disrupting 
treatment of patients already on a treatment plan” and 
“the necessity of maintaining the level of care for 
individual patients.” In determining the funding dis-
parities were not unconstitutional, the court stated: “It 
is rational for the state to **838 strive not to leave 
vulnerable citizens in a worse condition than they 
would *1085 be in had they not been involved with 
state programs.” The court should have reached sim-
ilar conclusions about the historical disparities in bed 
allocations. 
 

As the court properly found with respect to 
funding allocations, stability of programs was neces-
sary to provide patients with a continuum of care. A 
stable continuum of care was crucial to mentally ill 
patients and their families. Both funding and bed 

allocations reflected historical choices made by coun-
ties about the means to provide a continuum of care to 
patients. State hospital beds were an integral part of 
many counties' programs. Bed reallocation would 
result in decreasing some counties' bed allocations. 
Such decreases would constitute reductions in those 
counties' base funding resulting in lost economic ef-
ficiency and value. Reducing such base funding would 
also adversely impact the continuum of care. Counties 
receiving decreased bed allocations would need to use 
funds otherwise spent on community programs to help 
those who would have been in state hospitals. Evi-
dence indicated reducing the number of beds under 
reallocation would result in the loss of service to a 
large portion of mentally ill patients already receiving 
treatment. Moreover, ousting patients from beds 
would be traumatic. 
 

In sum, the historically-developed base level bed 
allocations were essential to ensuring the necessary 
continuum of care for existing individual patients. Not 
maintaining those bed allocations would disrupt the 
treatment and level of care for many patients. Thus, 
the superior court should have found the challenged 
bed allocations were rationally related to the legiti-
mate state purpose of protecting patients from harm. 
 

(3) 
CONCLUSION 

For many years state funding for county mental 
health programs and allocations to counties of state 
hospital beds have been directly linked. Beds and local 
dollars have been reciprocally convertible and fungi-
ble. Unequal distribution of state mental health re-
sources resulted from counties' historical choices 
about participating in the Short–Doyle incentive 
matching grant program. The state has made adjust-
ments to the mental health resource allocation system 
over time to begin to eliminate unreasonable inequa-
lities. The disparities in bed allocations were not irra-
tional simply because absolute equity had not been 
attained by time of trial. The state defendants properly 
balanced the goals of maintaining existing local 
mental health programs including state hospital bed 
allocations and attempting to achieve equity among 
counties. 
 

 *1086 The superior court erred in determining 
there was no legitimate governmental purpose in 
maintaining a county's base allocation of state hospital 
beds. The record compels a conclusion the stability of 
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patient care and program infrastructure was a legiti-
mate governmental concern and the method used to 
allocate state hospital beds including maintaining base 
allocations was rationally related to providing such 
stability. The court should have determined the bed 
allocations did not violate equal protection guarantees. 
(Cf. Nordlinger v. Hahn, supra, 505 U.S. at p. ––––, 
112 S.Ct. at p. 2333; City of Rancho Cucamonga v. 
Mackzum, supra, 228 Cal.App.3d at p. 947, 279 
Cal.Rptr. 220.) 
 

[8] Similarly, the court erred in concluding allo-
cation of state hospital beds violated substantive due 
process. The challenged governmental action was not 
arbitrary, unreasonable or unrelated to a legitimate 
state purpose. Where, as here, a legislative classifica-
tion does not infringe upon a fundamental right, the 
test under the due process clause is “whether the 
classification bears a rational relation to a constitu-
tionally permissible objective. [Citation.]” 
(McCourtney v. Cory, supra, 123 Cal.App.3d at p. 
439, 176 Cal.Rptr. 639.) Plaintiffs did not meet their 
burden to prove the classification was irrational. 
(Armstrong v. County of San Mateo, supra, 146 
Cal.App.3d at p. 617, fn. 14, 194 Cal.Rptr. 294.) 
 

**839 Accordingly, the portions of the judgment 
declaring the allocation of state hospital beds uncons-
titutional, ordering reallocation of beds, and granting 
injunctive relief against defendants must be reversed. 
 

(C) 
RECOVERY OF DAMAGES FOR FUNDS 

WITHHELD FOR BED OVERUSE 
Based upon its findings their under-equity state 

hospital bed allocations and the overuse charges for 
exceeding those limitations violated constitutional 
guarantees of equal protection and due process, the 
superior court concluded plaintiff counties were en-
titled to compensation for moneys the state withheld 
under former section 5700 et seq. from their 
Short–Doyle allocations for bed overuse.FN42 Because 
we have concluded the bed allocations did not violate 
any equal protection or substantive due process rights 
of the counties, *1087 the portion of the judgment 
awarding damages for bed overuse charges must be 
reversed.FN43 
 

FN42. The judgment provided: “Plaintiffs 
have and recover from the state defendants 
the amount equal to the bed overuse charges 

imposed by the State less that amount which 
would have been charged had the bed-day 
allocations been based upon the pover-
ty-population formula.” 

 
FN43. Fresno plaintiffs contend the De-
partment's failure to adopt regulations as 
required under the APA—independent of any 
constitutional violation—entitled plaintiff 
counties to a full refund of moneys withheld 
by the Department for bed overuse. The state 
defendants respond that any failure to prom-
ulgate regulations did not create a debt to the 
counties but instead created at most the basis 
for prospective relief. We reject as specula-
tive Fresno plaintiffs' contention the APA 
violation could constitute a ground to uphold 
the damage award. The damage award for 
bed overuse charges was based only on the 
court's finding bed allocations were uncons-
titutional. Fresno plaintiffs have not demon-
strated failure to promulgate regulations was 
the cause of any improper charge. 

 
In light of our reversal of the damage 
award, we need not reach plaintiffs' con-
tentions the superior court erred in not in-
cluding in the judgment a specific dollar 
amount or prejudgment interest. 

 
(D) 

MOOTNESS 
The realignment legislation enacted after trial but 

before entry of judgment revised the method of 
funding for county mental health services and dis-
continued Department allocation of community men-
tal health funds and state hospital beds. (§§ 4330 et 
seq., 17600 et seq.; Stats.1991, chs. 89 & 611.) Under 
realignment counties received funds from the state and 
could use that money to fund local programs or pay 
the Department for state hospital beds. Counties could 
purchase as many beds as they deemed necessary and 
wanted to buy. No county was allocated a fixed 
number of beds. Realignment also allocated portions 
of expected tax revenue growth for equity purposes. 
Some under-equity counties also received additional 
adjustments. (§ 17600 et seq.) In July 1993 various 
aspects of realignment were amended. (Stats.1993, ch. 
100.) 
 

[9] “ ‘Repeal or modification of a statute [or or-
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dinance] under attack, or subsequent legislation, may 
render moot the issues in a pending appeal.’ [Cita-
tions.] It is also an established rule of law that on 
appeals from judgments granting or denying injunc-
tions, the law to be applied is that which is current at 
the time of judgment in the appellate court [citations] 
because ‘[r]elief by injunction operates in futuro.’ 
[Citations.]” (Callie v. Board of Supervisors (1969) 1 
Cal.App.3d 13, 18–19, 81 Cal.Rptr. 440.) Defendants 
unsuccessfully argued to the superior court the rea-
lignment legislation had divested the court of juris-
diction to issue orders about allocations of local 
mental health funding and state hospital beds. 
 

[10] *1088 Defendants contend the trial court 
erred in not dismissing the litigation as moot. Defen-
dants characterize realignment as fundamentally 
changing the allocation of mental health resources and 
thus rendering moot plaintiffs' claims.FN44 Assert-
ing**840 plaintiffs challenged only the now super-
seded Short– Doyle Act allocation system, defen-
dants contend various portions of the judgment in-
volving constitutional and statutory issues should be 
reversed and dismissed as rendered moot by enact-
ment of the realignment legislation substantially 
modifying the former statutory scheme.FN45 Asserting 
the realignment legislation created an entirely new 
system for distributing state mental health funds to 
counties and ended the Department's allocation of 
funding and beds, defendants specifically characterize 
as moot the order directing reallocation of beds.FN46 
Defendants further claim the constitutionality of the 
old system is now irrelevant. However, even if we 
were to conclude the realignment legislation rendered 
moot the portions of the judgment involving the con-
stitutionality of funding and bed allocations under the 
Short–Doyle system, ordering reallocation of beds and 
granting injunctive relief against defendants, the ex-
istence of the constitutionally-based damage award 
would require us to resolve the constitutional is-
sues.FN47 
 

FN44. According to the legislative analyst, 
“the state and local program realignment 
legislation enacted in 1991 represents a 
fundamental change in the state and county 
fiscal relationship.” The legislative analyst 
noted such change had the two governmental 
purposes of “[a]llowing local governments 
greater flexibility in determining program 
structure and ultimate funding levels [that] 

would improve program services and their 
responsiveness to local concerns” and spe-
cifying “funding sources [that] would pro-
vide a stable and growing revenue base to 
support the programs over the long term.” 
The legislative analyst also noted realign-
ment provided counties with authority to 
make resource allocation decisions regarding 
mental health services. 

 
FN45. According to defendants, the rea-
lignment legislation created a bed allocation 
system independent of earlier allocations and 
transferred discretion about community 
funding away from the Department to other 
state officials. Defendants also characterize 
the realignment legislation as creating “a new 
statutory procedure by which funds will be 
distributed under new standards and without 
substantial discretion granted to the De-
partment. (§§ 5701, 17600–17600.20.)” 

 
FN46. Defendants claim nothing in the rea-
lignment legislation requires allocation of 
state hospital beds based on historical usage. 
Further asserting under the realignment leg-
islation state hospital beds are no longer al-
located to counties but instead counties re-
ceive funds to provide local services or con-
tract for the number of beds they desire, de-
fendants contend the superior court's reallo-
cation order cannot be implemented under 
the new statutory system. According to de-
fendants, the Department is faced with im-
plementing the realignment legislation or 
following a judgment based on superseded 
prior legislation. 

 
FN47. Plaintiffs contend the matter is not 
moot because the realignment legislation 
simply incorporated earlier inequitable 
mental health resource allocations and 
funded them from designated sources such as 
sales taxes and vehicle license fees. Plaintiffs 
assert the realignment legislation adopted 
“the long-standing discrimination in the al-
location of mental health resources which 
was so fully explored at trial.” Specifically, 
plaintiffs claim realignment contains the 
same assertedly unconstitutional elements as 
the Short–Doyle system, to wit, historically 
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based discrimination with no rational rela-
tionship to relative poverty-population and 
no reasonable means to end such discrimi-
nation. According to plaintiffs, “realignment 
offers no better prospects of ending the un-
constitutional discrimination than did the 
Short–Doyle system.” Asserting realignment 
has perpetuated instead of remedying the 
discrimination, plaintiffs characterize this 
case as “even more ripe for a decision on the 
merits.” Thus, plaintiffs ask us to declare 
realignment unconstitutional or remand the 
matter for superior court review of realign-
ment's constitutionality. However, because 
the constitutionality of the realignment leg-
islation's allocation method has not been li-
tigated in the trial court, we decline plaintiffs' 
invitation to declare the new statutory 
scheme unconstitutional. Similarly, because 
these consolidated matters involved only the 
prior Short–Doyle program without litigating 
the realignment method, we also decline 
plaintiffs' alternative invitation to remand to 
the superior court for determination of the 
constitutionality of realignment. 

 
 *1089 (b) 

PROMULGATION OF REGULATIONS 
[11] The state defendants also appeal the portion 

of the judgment ordering the Department to adopt 
regulations implementing former section 5600 as 
required under the APA. Defendants launch various 
attacks on the merits of the court's determination the 
APA required promulgation of such administrative 
regulations. Defendants claim no regulations were 
required.FN48 Defendants also contend the realign-
ment**841 legislation has rendered moot the portion 
of the judgment ordering promulgation of regulations. 
We conclude that portion of the judgment is moot. 
 

FN48. Defendants contend the Legislature 
did not direct the Department to promulgate 
regulations and the statutory shift of funds 
for bed overuse did not carry the requirement 
of regulations. 

 
The superior court determined the Department 

violated the APA by not adopting various required 
regulations.FN49 Specifically, the court found admin-
istrative regulations were required involving alloca-
tion of state hospital beds, restriction of hospital ad-

missions without regard to bed availability or patient 
needs, collection of assessments for overuse of beds, 
allocation of available funds to counties, and various 
undefined terms.FN50 
 

FN49. The court noted the APA required the 
Department “to adopt regulations prior to 
implementing, interpreting or making spe-
cific any law enforced or administered by it 
or governing its procedure.” (See Gov.Code, 
§ 11342.) 

 
FN50. The court stated terms needing defi-
nition in regulations with respect to collec-
tion of assessments for bed overuse included 
“actual cost,” “statewide average,” and the 
“established policy of the department.” The 
court also stated: “Among the required reg-
ulations are a definition of available funds, a 
definition of current base, a definition of eq-
uity, a definition of reasonable progress to-
ward equity, a definition of county alloca-
tion, how relative need will be calculated 
(‘poverty-population’ is left undefined by 
Section 5600), how the relative needs and 
relative resources are to be taken into account 
and how the allocation formulas actually 
work. The latter is needed to determine 
whether there will be reasonable progress 
toward equity should the legislature find 
funds for DMH. DMH is required to adopt 
regulations concerning the allocation of ca-
tegorical funds including those allocated 
under a competitive proposal formula.” 

 
 *1090 As noted, the realignment legislation 

enacted after trial but before entry of judgment created 
a new method of funding for county mental health 
services and discontinued Department allocation of 
community mental health funds and state hospital 
beds. (§§ 4330 et seq., 17600 et seq.; Stats.1991, chs. 
89 & 611.) Under realignment a county was not allo-
cated a fixed number of state hospital beds. Instead, 
counties received funds from the state for use to fund 
local programs or to contract for beds. Counties could 
purchase as many beds as they were willing to buy. 
Thus, realignment provided for distribution of funds 
under new standards without substantial Department 
discretion. (§§ 5701, 17600–17600.20.) According to 
defendants, by adopting specific standards removing 
the need for regulations, the realignment legislation 
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rendered moot the court's order directing the Depart-
ment to promulgate regulations. We agree. The supe-
rior court concluded regulations were required to 
implement the Short– Doyle Act and particularly 
former section 5600. However, the old system has 
been eliminated. Thus, the court's ruling involving 
promulgation of regulations is moot. 
 

[12] “Where an appeal is disposed of upon the 
ground of mootness and without reaching the merits, 
in order to avoid ambiguity, the preferable procedure 
is to reverse the judgment with directions to the trial 
court to dismiss the action for having become moot 
prior to its final determination on appeal. [Citations.]” 
(Callie v. Board of Supervisors, supra, 1 Cal.App.3d 
at p. 19, 81 Cal.Rptr. 440; cf. City of Los Angeles v. 
County of Los Angeles (1983) 147 Cal.App.3d 952, 
195 Cal.Rptr. 465.) FN51 Accordingly, we reverse the 
portion of the judgment directing the Department to 
promulgate regulations and direct the superior **842 
court to dismiss as moot plaintiffs' claim under the 
APA.FN52 
 

FN51. In City of Los Angeles v. County of 
Los Angeles, supra, 147 Cal.App.3d 952, 195 
Cal.Rptr. 465, a city challenged the constitu-
tionality of a county's allocation of property 
tax revenues. After entry of judgment fa-
voring the city, the electorate enacted Prop-
osition 13 changing the method of financing 
local government. In reversing the judgment 
the appellate court stated: “Since 1978, when 
this case was tried, the method of financing 
local government has undergone massive 
changes. Those changes, in our view, render 
this action moot. The post-Proposition 13 
financing problems, sources of revenue and 
levels of expenditure understandably have 
not been adequately addressed in the plead-
ings or in the trial court. [¶] The facts upon 
which the judgment was rendered no longer 
are operative. The actual consequences of 
article XIII A were not presented to the trial 
court and are not in the record before us. To 
entertain this appeal would be to engage 
impermissibly in a purely academic exercise. 
We must therefore reverse the judgment with 
directions to the court to dismiss the pro-
ceeding as moot. [Citation.]” (Id. at p. 959, 
195 Cal.Rptr. 465.) 

 

FN52. Fresno plaintiffs and plaintiff inter-
veners contend we should affirm the portion 
of the judgment ordering compliance with 
the APA because the realignment legislation 
assertedly also requires the Department to 
enact regulations. However, the challenged 
order in this litigation involved the need for 
regulations under the old resource allocation 
system, not under realignment. 

 
We also note San Diego plaintiffs concede 
enactment of Senate Bill No. 463 in July 
1993 has rendered moot the need for a 
regulation to define the term “current 
base.” 

 
 *1091 II 

FRESNO PLAINTIFFS' CLAIM FOR REIMBUR-
SEMENT FOR TREATING ROBERT S. 

A 
FACTUAL BACKGROUND 

Fresno's LPS conservatee Robert S. suffered an 
organic mental disorder. 
 

From December 1986 until October 1987 Fresno 
unsuccessfully attempted several placements and 
treatment programs for Robert S. 
 

On October 13, 1987, Fresno requested place-
ment of Robert S. at Napa State Hospital (NSH) for 
psychiatric treatment. 
 

On November 4, 1987, the Department denied 
Robert S. admission because of his alcohol problems. 
Fresno's administrative appeal was denied. 
 

In March and September 1988 Robert S. was re-
ferred to NSH with a packet detailing his treatment 
needs and the propriety of placement at NSH. The 
Department continued to deny Robert S. admission on 
the ground of alcoholism. 
 

After Robert S. was denied admission to NSH, 
Fresno contracted with a private psychiatric facility 
for an alternative and ultimately unsuccessful treat-
ment program. 
 

In June 1989 Robert S. was again referred to NSH 
and his admission denied. 
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On December 7, 1989, the Department admitted 
Robert S. to a specialized program at NSH after 
Fresno threatened litigation. Robert S. responded well 
to the program. The program was in existence for at 
least three years before Robert S.'s admission. 
 

Fresno spent $290,539.22 from its Short–Doyle 
allocation in attempting to place and treat Robert S. 
during the time he was denied admission to NSH. 
 

 *1092 B 
SUPERIOR COURT PROCEEDINGS 

Fresno plaintiffs claimed the Department violated 
section 504 of the FRA by refusing to admit Robert S. 
to NSH.FN53 
 

FN53. Title 29, United States Code, section 
794(a), in 1989 provided in relevant part: 
“No otherwise qualified individual with 
handicaps in the United States, as defined in 
section 7(8) [29 USCS § 706(8) ], shall, 
solely by reason of her or his handicap, be 
excluded from the participation in, be denied 
the benefits of, or be subjected to discrimi-
nation under any program or activity re-
ceiving Federal financial assistance....” 
(Pub.L. 100–630, tit. II, § 206(d), Nov. 7, 
1988, 102 Stat. 3312.) We may refer to the 
statute as section 504 of the FRA due to its 
origin. (Pub.L. 93–112, tit. V, § 504, Sept. 
26, 1973, 87 Stat. 394.) 

 
Title 29, United States Code, section 
794a(a)(2), provides: “The remedies, pro-
cedures, and rights set forth in title VI of 
the Civil Rights Act of 1964 [42 U.S.C.A. 
§ 2000d et seq.] shall be available to any 
person aggrieved by any act or failure to 
act by any recipient of Federal assistance 
or Federal provider of such assistance un-
der section 794 of this title.” 

 
At trial Fresno plaintiffs presented evidence the 

$290,539.22 Short–Doyle money Fresno spent to care 
for Robert S. because of the Department's alleged 
FRA violation would have been spent to provide 
mental health services to other mentally ill Fresno 
residents. The Department did not claim an offset for 
state hospital charges or offer evidence disputing 
Fresno plaintiffs' damage claim. Fresno plaintiffs 
indicated the Department could claim an offset for 

state hospital charges leaving a net cost to Fresno of 
$197,881.99 to $272,400.29. 
 

The trial court found alcoholism constituted a 
handicap under the FRA and the Department violated 
the statute in denying Robert S. admission to NSH 
from November**843 4, 1987, until December 7, 
1989. However, the court denied Fresno plaintiffs' 
claim for reimbursement of money spent in treating 
Robert S. The court concluded Fresno plaintiffs failed 
to meet their burden to prove the amount to which they 
were entitled.FN54 
 

FN54. The court stated: “I understand that 
Fresno wants Robert S.'s money, and I 
haven't given it to them.... I didn't give 
Fresno money, because, although they told 
me how much they spent in taking care of 
Robert S., I have no idea how much money 
they would have spent in any event, absent 
the 504 violation, and I had no evidence.” 

 
C 

ANALYSIS 
Asserting the superior court should not have im-

posed upon them the burden to prove the offset 
amount the Department could claim against their 
damages, Fresno plaintiffs contend the court erred in 
denying their damage claim for the Department's 
violating Robert S.'s rights under the FRA. *1093 
Fresno plaintiffs contend after they presented sub-
stantial evidence of damages any remaining burden of 
proof rested on the state defendants. Fresno plaintiffs 
also contend they had standing on the three theories of 
the Board of Supervisors' representative standing on 
behalf of handicapped persons, individual taxpayers' 
standing to challenge illegal use of public funds under 
Code of Civil Procedure section 526a, and the stand-
ing of the county's health director and mental health 
director as public conservators for Fresno LPS con-
servatees. However, we affirm the portion of the de-
cision denying Fresno plaintiffs recovery under the 
FRA because we conclude they lacked standing to 
prosecute that statutory claim. 
 

Before trial, defendants challenged Fresno plain-
tiffs' standing. Believing itself bound by our opinion in 
Miller v. Woods (1983) 148 Cal.App.3d 862, 196 
Cal.Rptr. 69, the superior court found Fresno plaintiffs 
had standing to assert the FRA claim based on Fres-
no's Board of Supervisors' representative standing and 
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individual plaintiffs' taxpayer standing. However, we 
conclude neither the county, an individual member of 
its Board of Supervisors, a taxpayer nor an LPS con-
servator had a cause of action for damages for the 
benefit of the county based upon violation of Robert 
S.'s rights under the FRA. 
 

As noted, Fresno plaintiffs included the County of 
Fresno, its Director of Health, its Director of Mental 
Health and individual members of its Board of Su-
pervisors as county officials and as taxpayers.FN55 
Fresno plaintiffs' original pleading sought declaratory, 
injunctive and extraordinary relief to redress the state 
defendants' alleged FRA violation in discriminatorily 
allocating state hospital beds to the county. At trial 
Fresno plaintiffs amended their complaint to add an 
allegation the state defendants' FRA violations in-
cluded “denial of admission to Napa State Hospital 
from November 4, 1987 to December 7, 1989 of at 
least one individual which required Fresno Plaintiffs 
to divert from its local Short–Doyle monies a sub-
stantial amount of resources in attempting to have this 
individual treated and placed outside of the hospital 
setting. Fresno Plaintiffs are entitled to have their local 
Short–Doyle funds from State Defendants reimbursed 
by the amount of money which Fresno Plaintiffs had 
to expend in this effort to obtain treatment and 
placement for this patient.” Fresno plaintiffs' amended 
complaint asked the superior court to “[o]rder State 
Defendants to reimburse ... Fresno Plaintiffs for mo-
nies it [sic] expended for purposes of treatment and 
placement of *1094 at least one individual who was 
denied access to a state hospital by State Defendants in 
violation of the Federal Rehabilitation Act of 1973.” 
FN56 
 

FN55. The parties stipulated Fresno's health 
director had been “appointed as LPS con-
servator of the person of many residents of 
the County of Fresno who are gravely dis-
abled as a result of a mental disorder.” The 
parties also stipulated Fresno's health direc-
tor and mental health director were “charged 
with authorizing individualized treatment, 
supervision, and placement for their LPS 
conservatees.” 

 
FN56. We note the superior court determined 
Fresno plaintiffs had standing in December 
1989, well before Fresno plaintiffs in January 
1991 amended their complaint to allege a 

patient-specific claim for damages under 
section 504. At the hearing on the standing 
issue Fresno plaintiffs' counsel asked to 
amend the pleading by interlineation to al-
lege the state defendants' allocation of state 
hospital beds violated section 504 of the FRA 
by unjustifiably discriminating against “dis-
abled persons” instead of against “plaintiffs.” 

 
**844 [13] The state defendants contend Fresno 

plaintiffs did not have an express or implied cause of 
action against the Department under the FRA for 
damages for expenses incurred while the Department 
did not admit Robert S. into NSH. Asserting the FRA 
extended a cause of action only to the ultimate bene-
ficiary subjected to discrimination by recipients of 
federal funds, the state defendants note Robert S. had a 
“colorable cause of action” but Robert S. did not sue. 
(29 U.S.C. § 794a(a)(2); 45 C.F.R. §§ 84.2, 84.3.) FN57 
Neither did Fresno plaintiffs sue for an award to Ro-
bert S.'s estate.FN58 Instead, Fresno plaintiffs sought an 
award of damages which would inure to Fresno's 
general fund. According to the state defendants, 
Fresno plaintiffs lacked standing to sue on handi-
capped individual Robert S.'s behalf for benefits to the 
county. Thus, the state defendants conclude we should 
affirm the portion of the decision denying Fresno 
plaintiffs damages for any violation by the Depart-
ment of Robert S.'s rights under the FRA. We agree. 
 

FN57. Section 84.2 of 45 Code of Federal 
Regulations provided: “This part applies to 
each recipient of Federal financial assistance 
from the Department of Health and Human 
Services and to each program or activity that 
receives or benefits from such assistance.” 

 
Section 84.3, subdivision (f), of 45 Code of 
Federal Regulations provided: “Recipient 
means any state or its political subdivision, 
any instrumentality of a state or its political 
subdivision, any public or private agency, 
institution, organization, or other entity, or 
any person to which Federal financial as-
sistance is extended directly or through 
another recipient, including any successor, 
assignee, or transferee of a recipient, but 
excluding the ultimate beneficiary of the 
assistance.” 

 
FN58. In any event, the state defendants also 
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contend “because Robert S. did not suffer 
any damages, the county can not claim that it 
is entitled to damages.” 

 
The victim of any FRA violation based upon the 

state defendants' not admitting Robert S. into NSH 
was Robert S., not Fresno plaintiffs. (29 U.S.C. § 
794(a).) However, as noted, Fresno plaintiffs sought 
damages not for Robert S. but rather for the county. 
Similarly, throughout the proceedings in superior 
court Fresno plaintiffs consistently sought damages 
for the county, not for Robert S.FN59 Fresno plaintiffs 
continue to contend the appropriate remedy is 
awarding them monetary **845 damages so they may 
provide *1095 mental health services to county resi-
dents to substitute for mental health services they 
could not provide due to the state defendants' FRA 
violation which forced them to redirect limited mental 
health resources to attempt to meet Robert S.'s mental 
health needs. However, we decline to construe section 
504 of the FRA as authorizing Fresno plaintiffs to seek 
such damages for the county.FN60 
 

FN59. For example, in their trial brief Fresno 
plaintiffs asserted the County of Fresno had 
the right to relief for the FRA section 504 
violation involving Robert S. Fresno plain-
tiffs also asserted because of the Depart-
ment's refusal to admit Robert S. to NSH, the 
county had to use substantial amounts of 
community Short–Doyle moneys to house 
and attempt to treat him locally; those mo-
neys would have otherwise gone to treat 
other mentally ill residents; and restoration of 
those moneys to the county would thus be an 
appropriate remedy. 

 
In their closing brief Fresno plaintiffs as-
serted the state defendants' refusal to admit 
Robert S. to NSH before December 1989 
resulted in the diversion of $290,539.22 in 
local mental health funds to attempt to treat 
Robert S.; and ordering the state to pay that 
sum of money back to the county to use for 
additional mental health services would 
allow county residents “to receive the 
benefits of these monies which they pre-
viously were prohibited from doing due to 
the State's violation of Section 504.” 
Fresno plaintiffs thus asked the court to 
order the state defendants to pay the county 

$290,539.22 less an offset “as reimburse-
ment for monies expended by Fresno 
County in attempting to treat Robert S. 
during the period of time that the State 
unlawfully refused to admit Robert S. to 
Napa State Hospital.” 

 
In an additional closing brief Fresno 
plaintiffs asserted the “damages sustained 
by Plaintiff County of Fresno due to this 
specific Section 504 violation totalled [sic] 
$290,539.22.” Seeking a judgment order-
ing the Department “to reimburse the 
County of Fresno the money specified 
above” less an appropriate offset, Fresno 
plaintiffs asserted upon being awarded 
damages the county would use the money 
“to benefit its local residents who need 
mental health services.” 

 
In objecting to the proposed statement of 
decision and proposed judgment, Fresno 
plaintiffs asserted: “If a consequence of the 
State's violation of Section 504 of the 
Federal Rehabilitation Act of 1973 is that a 
county is forced to expend some of its 
Short–Doyle monies in a way which re-
duces the county's ability to provide other 
mental health services, then, a fortiori, the 
county and its residents are damaged by 
the loss of use of that amount of money.” 
Thus, according to Fresno plaintiffs, the 
judgment should award damages to the 
“County of Fresno.” 

 
FN60. Perhaps recognizing their standing 
claim to be tenuous, Fresno plaintiffs alter-
natively claim entitlement as third party be-
neficiaries under their contract with state 
defendants. Fresno plaintiffs also suggest if 
damages may be awarded only to benefit 
Robert S. directly, the court should fashion a 
remedy awarding them damages to be held in 
trust to provide mental health services to 
Robert S. However, at this late date Fresno 
plaintiffs may not change their theories of 
recovery. 

 
Similarly, Fresno plaintiffs contend at a 
minimum their public conservators had 
standing to pursue Robert S.'s interests 
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since the conservators were charged with 
“directly or indirectly” providing “services 
designed for the financial and personal 
protection of [the conservatee]” [Cal.Code 
Regs., tit. 9, § 548) and had authority to 
“[c]ommence and maintain actions and 
proceedings for the benefit of the ... con-
servatee” (Prob.Code, § 2462). However, 
at trial Fresno plaintiffs sought damages 
for the county, not for Robert S. 

 
Fresno plaintiffs contend courts have granted re-

lief to third parties when appropriate to help remedy a 
violation of the FRA. Although case law may indicate 
third parties can have standing to pursue declaratory, 
injunctive or extraordinary relief involving discrimi-
nation against individuals with handicaps, Fresno 
plaintiffs have not identified any case where such third 
parties were permitted to recover monetary damages 
for themselves. Our opinion in *1096 Miller v. Woods, 
supra, 148 Cal.App.3d 862, 196 Cal.Rptr. 69, relied 
upon by the superior court, does not help Fresno 
plaintiffs. Miller involved claims by various individ-
uals and organizations for declaratory, injunctive and 
extraordinary relief to invalidate a state regulation as 
violating section 504 of the FRA. We find nothing in 
Miller authorizing a third party to recover damages for 
a violation for another individual's rights under FRA 
section 504. 
 

In sum, we conclude Fresno plaintiffs lacked 
standing to pursue the FRA claim. Accordingly, we 
affirm the portion of the court's decision denying 
Fresno plaintiffs damages for any violation by the 
Department of Robert S.'s rights under the FRA.FN61 
 

FN61. In light of our determination Fresno 
plaintiffs lacked standing to prosecute the 
FRA claim, we do not reach Fresno plaintiffs' 
contention of court error in allocating the 
burden to prove the amount of any offset. 

 
III 

THE DIRECTOR'S PETITION FOR EXTRAOR-
DINARY RELIEF 

A 
FACTUAL AND PROCEDURAL BACKGROUND 

The Director notified Fresno realignment re-
quired the county to contract for its LPS state hospital 
beds. (§ 4331.) 
 

Fresno plaintiffs asked the superior court to hold 
the Director in contempt on the ground the preliminary 
injunction—issued October 17, 1989, as interpreted 
by the court on December 14, 1989, and perpetuated in 
the August 8, 1991, judgment—required the Director 
to provide all counties free of charge any bed usage 
over the fiscal year 1987–88 allocation up to their 
1988–1989 usage. 
 

On January 21, 1993, the court issued a written 
order holding the Director in contempt. 
 

The Director seeks extraordinary relief. 
 

B 
ANALYSIS 

[14] Preliminarily, we note the Director faced the 
dilemma of implementing the mandates of the new 
realignment legislation or following a judgment *1097 
based on prior legislation. (§ 4331.) The judgment and 
the contempt order could not be implemented under 
the new statutory scheme because the realignment 
legislation provided that state hospital beds would no 
longer be allocated to counties by the Department. 
 

**846 In any event, the contempt proceedings 
arose out of the injunctive relief portions of the 
judgment including those continuing in existence the 
preliminary injunctions involving state hospital bed 
allocations and bed overuse charges. However, as 
discussed above, we have reversed those portions of 
the judgment granting injunctive relief because they 
were based on the superior court's erroneous conclu-
sion the bed allocation system was unconstitutional. 
Thus, the grounds for the contempt proceedings have 
become moot. Accordingly, we grant the Director's 
petition for extraordinary relief, directing the superior 
court to vacate its order finding the Director in con-
tempt and dismiss the contempt proceedings as moot. 
 

DISPOSITION 
The portion of the judgment declaring the 

Short–Doyle funding allocation system constitutional 
is affirmed. The portions of the judgment declaring the 
Short–Doyle state hospital bed allocation system un-
constitutional, ordering reallocation of beds, granting 
injunctive relief against defendants, and awarding 
plaintiff counties damages are reversed with directions 
to the superior court to enter judgment for defendants 
on those issues. The portions of the judgment in-
volving violations of former Welfare and Institutions 
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Code section 5600 and ordering the Department to 
promulgate regulations under the Administrative 
Procedure Act are reversed with directions to the 
superior court to dismiss as moot plaintiffs' claims 
bearing on those issues. The portion of the decision 
denying Fresno plaintiffs recovery under the federal 
Rehabilitation Act of 1973 is affirmed. 
 

Let a writ of mandate issue directing the superior 
court to vacate its order finding the Director in con-
tempt and dismiss the contempt proceedings as moot. 
 

The parties shall bear their own costs on appeal. 
 
WORK and TODD, JJ., concur. 
 
Cal.App. 4 Dist.,1993. 
County of San Diego v. Brown 
19 Cal.App.4th 1054, 23 Cal.Rptr.2d 819, 5 A.D.D. 
723, 5 NDLR P 448 
 
END OF DOCUMENT 
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United States Court of Appeals, 

Ninth Circuit. 
COUNTY OF SAN DIEGO, Plaintiff-Appellant, 

v. 
CALIFORNIA SPECIAL EDUCATION HEARING 

OFFICE; Grossmont Union High School District, 
Defendants-Appellees, 

Rosalind Fox, Counter-Defendant-Appellee. 
 

No. 94-55557. 
Argued and Submitted Oct. 20, 1995. 

Decided Aug. 30, 1996. 
 

County filed action against California Special 
Education Hearing Office and school district, chal-
lenging both state's classification of minor as seriously 
emotionally disturbed (SED) and its finding ordering 
residential treatment for which county was financially 
responsible. The United States District Court for the 
Southern District of California, Marilyn L. Huff, J., 
found for defendants, and county appealed. The Court 
of Appeals, O'Scannlain, Circuit Judge, held that: (1) 
county was not entitled to challenge under IDEA or 
California law state's classification of minor as SED; 
(2) hearing officer's decision that residential place-
ment was necessary for minor's education was entitled 
to substantial deference; (3) preponderance of evi-
dence showed that day treatment program failed to 
enable minor to meet her goals as established in her 
individualized education program (IEP) and, there-
fore, that placement violated IDEA; (4) county could 
not show by preponderance of evidence that residen-
tial placement of minor was unnecessary for minor to 
accomplish her IEP goals; and (5) minor, as prevailing 
party, was entitled to attorney's fees for appeal. 
 

Affirmed. 
 

Marsh, J., dissented and filed opinion. 
 

West Headnotes 
 
[1] Schools 345 19(1) 
 
345 Schools 
      345II Public Schools 

            345II(A) Establishment, School Lands and 
Funds, and Regulation in General 
                345k16 School Funds 
                      345k19 Apportionment and Disposition 
                          345k19(1) k. In General. Most Cited 
Cases  
 

To accomplish Individuals with Disabilities 
Education Act's (IDEA) goal of assuring that all 
children with disabilities have available to them free 
appropriate public education which emphasizes spe-
cial education and related services designed to meet 
their unique needs, IDEA provides federal funds to 
assist state and local agencies in educating children 
with disabilities, but conditions such funding on 
compliance with certain goals and procedures. Indi-
viduals with Disabilities Education Act, § 601(c), as 
amended, 20 U.S.C.A. § 1400(c). 
 
[2] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

Crafted annually by child's teacher, her parents, 
representative of school district and, where appropri-
ate, child, an “individualized education program” 
(IEP), as provided in Individuals with Disabilities 
Education Act (IDEA), ensures that child's education 
is tailored to her individual needs. Individuals with 
Disabilities Education Act, § 602(a)(18)(D), as 
amended, 20 U.S.C.A. § 1401(a)(18)(D). 
 
[3] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
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                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

To measure whether child benefits from current 
educational services she receives, individualized 
education program (IEP) team, as provided for in 
Individuals with Disabilities Education Act (IDEA), 
determines whether there is progress toward central 
goals and objectives of IEP. Individuals with Disabil-
ities Education Act, § 602(a)(18)(D), as amended, 20 
U.S.C.A. § 1401(a)(18)(D). 
 
[4] Schools 345 155.5(1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(1) k. In General. Most Cited 
Cases  
 

County was not entitled to challenge under Indi-
viduals with Disabilities Education Act (IDEA) or 
California law state's classification of minor as se-
riously emotionally disturbed (SED); IDEA only gives 
county right to contest what minor raised against it in 
administrative hearing, minor's complaint at adminis-
trative hearing addressed only right to residential 
placement and California law only allows county to 
participate in residential placement decision, not SED 
assessment. Individuals with Disabilities Education 
Act, §§ 615(b)(2), 615(e)(2), as amended, 20 U.S.C.A. 
§§ 1415(b)(2), 1415(e)(2); West's Ann.Cal.Educ.Code 
§§ 56301-56327. 
 
[5] Schools 345 154(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 
Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(4) k. Private School and 
Out-Of-State Placement. Most Cited Cases  
 

Parents who unilaterally place their learning 
disabled child during pendency of proceedings to 
review adequacy of public school's individualized 
education plan (IEP), without consent of state or local 
school officials, do so at their own risk and are entitled 
to reimbursement only if federal court concludes both 
that public placement violated IDEA and that private 
school placement was proper under Individuals with 
Disabilities Education Act (IDEA). Individuals with 
Disabilities Education Act, §§ 602(a)(18), 615(e)(2), 
as amended, 20 U.S.C.A. §§ 1401(a)(18), 1415(e)(2). 
 
[6] Administrative Law and Procedure 15A 

744.1 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(D) Scope of Review in General 
                15Ak744 Trial De Novo 
                      15Ak744.1 k. In General. Most Cited 
Cases  
 
Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Court of Appeals reviews de novo appropriate-
ness of special education placement under Individuals 
with Disabilities Education Act (IDEA). Individuals 
with Disabilities Education Act, § 601 et seq., as 
amended, 20 U.S.C.A. § 1400 et seq. 
 
[7] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
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                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

When reviewing state administrative decisions 
under Individuals with Disabilities Education Act 
(IDEA), courts must give due weight to judgments of 
education policy. Individuals with Disabilities Edu-
cation Act, § 615(e)(2), as amended, 20 U.S.C.A. § 
1415(e)(2). 
 
[8] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Individuals with Disabilities Education Act 
(IDEA) does not empower courts to substitute their 
own notions of sound educational policy for those of 
school authorities which they review; rather, court in 
recognition of expertise of administrative agency must 
consider findings carefully and endeavor to respond to 
hearing officer's resolution of each material issue, and 
after such consideration, court is free to accept or 
reject findings in part or in whole. Individuals with 
Disabilities Education Act, § 615(e)(2), as amended, 
20 U.S.C.A. § 1415(e)(2). 
 
[9] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Despite their discretion to reject administrative 
findings after carefully considering them in deter-
mining appropriateness of special education place-
ment pursuant to Individuals with Disabilities Educa-

tion Act (IDEA), courts are not permitted simply to 
ignore administrative findings. Individuals with Dis-
abilities Education Act, § 601 et seq., as amended, 20 
U.S.C.A. § 1400 et seq. 
 
[10] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Under Individuals with Disabilities Education 
Act (IDEA), court is free to determine independently 
how much weight to give administrative findings 
regarding appropriateness of student's special educa-
tion placement in light of enumerated factors. Indi-
viduals with Disabilities Education Act, § 601 et seq., 
as amended, 20 U.S.C.A. § 1400 et seq. 
 
[11] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Under Individuals with Disabilities Education 
Act (IDEA), hearing officer's decision that residential 
placement was necessary for seriously emotionally 
disturbed (SED) minor's education was entitled to 
substantial deference; officer's analysis was intensive 
and comprehensive, finding that preponderance of 
evidence showed that day treatment program had not 
implemented goals of minor's individualized educa-
tion program (IEP) and that residential placement was 
necessary. Individuals with Disabilities Education 
Act, § 601 et seq., as amended, 20 U.S.C.A. § 1400 et 
seq. 
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[12] Schools 345 154(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k149 Eligibility 
                      345k154 Assignment or Admission to 
Particular Schools 
                          345k154(2) Handicapped Children 
                                345k154(3) k. Home Care and 
Residential Placement. Most Cited Cases  
 

In proceeding under Individuals with Disabilities 
Education Act (IDEA) to determine seriously emo-
tionally disturbed (SED) minor's rights to residential 
placement, hearing officer must determine whether 
current placement implements minor's major indivi-
dualized education program (IEP) goals. Individuals 
with Disabilities Education Act, § 601 et seq., as 
amended, 20 U.S.C.A. § 1400 et seq. 
 
[13] Schools 345 155.5(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(4) k. Evidence. Most Cited 
Cases  
 

Preponderance of evidence showed that day 
treatment program failed to enable seriously emo-
tionally disturbed (SED) minor to meet her goals as 
established in her individualized education program 
(IEP) and, therefore, that placement violated Indi-
viduals with Disabilities Education Act ( IDEA); there 
was no progress toward her mental health goals. 
Individuals with Disabilities Education Act, § 601 et 
seq., as amended, 20 U.S.C.A. § 1400 et seq. 
 
[14] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 

                          345k148(2.1) k. In General. Most 
Cited Cases  
 

Under Individuals with Disabilities Education 
Act (IDEA), placement must include educational 
instruction specially designed to meet unique needs of 
handicapped child, supported by such services as are 
necessary to permit child to benefit from instruction. 
Individuals with Disabilities Education Act, § 601 et 
seq., as amended, 20 U.S.C.A. § 1400 et seq. 
 
[15] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

While every effort is to be made to place handi-
capped student in least restrictive environment pur-
suant to Individuals with Disabilities Education Act 
(IDEA) and California law, it must be least restrictive 
environment which also meets child's individualized 
education program (IEP) goals. Individuals with 
Disabilities Education Act, § 601 et seq., as amended, 
20 U.S.C.A. § 1400 et seq.; West's Ann.Cal.Gov.Code 
§ 7572.5(b)(1). 
 
[16] Schools 345 155.5(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(4) k. Evidence. Most Cited 
Cases  
 

Under Individuals with Disabilities Education 
Act (IDEA) and California law, county could not 
show by preponderance of evidence that residential 
placement of seriously emotionally disturbed (SED) 
minor was unnecessary for minor to accomplish her 
individualized education program (IEP) goals; despite 
argument that day treatment was least restrictive en-
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vironment available, evidence showed that day pro-
gram failed to meet IEP goals. Individuals with Dis-
abilities Education Act, § 601 et seq., as amended, 20 
U.S.C.A. § 1400 et seq.; West's Ann.Cal.Gov.Code § 
7572.5(b)(1). 
 
[17] Schools 345 155.5(5) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(5) k. Judgment and Relief; 
Damages, Injunction, and Costs. Most Cited Cases  
 

Seriously emotionally disturbed (SED) minor, as 
prevailing party in action under Individuals with 
Disabilities Education Act (IDEA), was entitled to 
attorney's fees for appeal. Individuals with Disabilities 
Education Act, § 615(e)(4)(B), as amended, 20 
U.S.C.A. § 1400(e)(4)(B). 
 
*1461 Ian Fan, Deputy County Counsel, San Diego, 
California, for plaintiff-appellant. 
 
Barry A. Zolotar, California State Department of 
Education, Sacramento, California, for defen-
dant-appellee, California Special Education Hearing 
Office. 
 
Sharon Seay, Littler, Mendelson, Fastiff, Tichy & 
Mathiason, San Diego, California, for defen-
dant-appellee Grossmont Union High School. 
 
Charles Wolfinger, San Diego, California, for coun-
ter-defendant-appellee Rosalind Fox. 
 
Appeal from the United States District Court for the 
Southern District of California, No. 
CV-92-00424-MLH. 
 
Before POOLE and O'SCANNLAIN, Circuit Judges; 
MARSH,FN* District Judge. 
 

FN* The Honorable Malcolm F. Marsh, 
United States District Judge for the District 
of Oregon, sitting by designation. 

 
O'SCANNLAIN, Circuit Judge: 

We must decide whether, under the Individuals 
with Disabilities Education Act, a California county is 
entitled to challenge both the state's classification of a 
minor as seriously emotionally disturbed and its 
finding ordering residential treatment for which the 
county is financially responsible. 
 

I 
[1] Enacted by Congress in 1975 as the Education 

of the Handicapped Act, the Individuals with Disabil-
ities Education Act (“IDEA”), 20 U.S.C. § 1400, was 
renamed in 1990. Its primary objective is “to assure 
that all children with disabilities have available to 
them ... a free appropriate public education which 
emphasizes special education and related services 
designed to meet their unique needs....” 20 U.S.C. § 
1400(c). To accomplish this goal, the statute “provides 
federal funds to assist state and local agencies in 
educating children with disabilities, but conditions 
such funding on compliance with certain goals and 
procedures.” Ojai Unified Sch. Dist. v. Jackson, 4 F.3d 
1467, 1469 (9th Cir.1993). 
 

[2] Among the substantive procedures is the de-
velopment of an individualized education program 
(“IEP”) for each child with a disability. 20 U.S.C. § 
1401(a)(18)(D). Crafted annually by the child's 
teacher, her parents, a representative of the school 
district, and, where appropriate, the child, the IEP 
ensures that the child's education is tailored to her 
individual needs. Sacramento City Unified Sch. Dist. 
v. Rachel H., 14 F.3d 1398, 1400 n. 2 (9th Cir.1994). 
 

California state law also has a regulatory scheme 
for special education with the express intent of as-
suring that all individuals with exceptional needs 
receive their rights to appropriate programs and ser-
vices under the IDEA. Cal. Educ.Code § 56000. An 
“individual with exceptional needs” is defined as a 
person who meets the age requirements, has been 
identified by an IEP team as “handicapped,” whose 
impairment requires instruction*1462 or services 
which cannot be provided with modification of the 
regular school program and who meets eligibility 
criteria set forth by regulation. Cal. Educ.Code § 
56026. 
 

The state eligibility criteria are set forth at 5 
Cal.Code of Regulations (“CCR”) Article 3.1. By 
regulation, the IEP team decides whether the degree of 
a child's impairment qualifies that child for special 
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education. 5 CCR § 33030. Two types of impairments 
relevant to this case are seriously emotionally dis-
turbed (“SED”), 5 CCR § 3030(i), and specific 
learning disabilities, 5 CCR § 3030(j). 
 

[3] When a child has been determined to be SED, 
and residential treatment is recommended, a repre-
sentative of the County's mental health department is 
added to the IEP team. Cal. Gov't Code § 7572.5(a). 
The IEP team is then required to determine whether 
“[t]he child's needs can reasonably be met through any 
combination of nonresidential services, preventing the 
need for out-of-home care,” or whether “[r]esidential 
care is necessary for the child to benefit from educa-
tional services.” Cal. Gov't Code §§ 7572.5(b)(1)-(2). 
To measure whether a child benefits from the current 
educational services she receives, the IEP team de-
termines whether there is progress toward the central 
goals and objectives of the IEP. Taylor v. Honig, 910 
F.2d 627, 629 (9th Cir.1990). If residential care is 
selected, the child or her parents are not liable for the 
cost of such placement. Cal. Welf. & Inst.Code § 
18350(d). Instead, the County's welfare department is 
responsible for the costs of treatment following res-
idential placement. Id. § 18351(a). Thus, the County's 
interest is two-fold: to provide mental health ser-
vices to children found to be SED and to pay for res-
idential treatment when necessary. 
 

The IDEA also contains numerous procedural 
safeguards. Parents or guardians of a disabled child 
must be notified of any proposed change in the iden-
tification, evaluation, or educational placement of the 
child. 20 U.S.C. § 1415(b)(1)(C). Parents must also be 
provided an opportunity to present a complaint “with 
respect to any matter” relating to the proposed change. 
20 U.S.C. § 1415(b)(1)(E). Upon the presentation of 
such a complaint, the parent or guardian is entitled to 
an impartial due process administrative hearing. 20 
U.S.C. § 1415(b)(2). 
 

Any party aggrieved by the findings and a final 
decision has the right to bring a civil action in state or 
federal court. 20 U.S.C. § 1415(e)(2). “[T]he civil 
action [ ] may concern ‘any matter relating to the 
identification, evaluation, or educational placement of 
the child, or the provision of a free appropriate public 
education of such child.’ ” Board of Education v. 
Rowley, 458 U.S. 176, 204-05, 102 S.Ct. 3034, 3050, 
73 L.Ed.2d 690 (1982) (quoting 20 U.S.C. § 
1415(b)(1)(E)). The court “shall receive the records of 

the administrative proceedings, shall hear additional 
evidence at the request of a party, and basing its de-
cision on the preponderance of the evidence, shall 
grant such relief as the court determines is appropri-
ate.” 20 U.S.C. § 1415(e)(2). 
 

With this background on the application of IDEA 
to SED children, we now turn to the resolution of the 
dispute before us. 
 

II 
During the relevant circumstances of this action, 

Rosalind Fox was a troubled student with a long his-
tory of educational and emotional problems. In 
1988-89 and 1989-90, Rosalind attended Emerald 
Junior High School in Cajon Valley Union Elemen-
tary School District. In January 1990, at the beginning 
of the second semester of Rosalind's eighth grade year, 
her mother, Paula Tanner, hospitalized Rosalind in the 
psychiatric unit of Mesa Vista Hospital for violent 
outbursts related to preparing a school science report. 
Rosalind's frustration with the assignment led her 
physically to abuse her mother and to break windows 
in the family's home. The hospital's diagnosis, pre-
pared by psychiatrist Dr. Allan H. Rabin, was inter-
mittent explosive disorder and dysthymia.FN1 
 

FN1. Dysthymia is defined as morbid anxiety 
and depression accompanied by obsession. 

 
Shortly after her release from Mesa Vista, where 

she spent part of her time in a day treatment program, 
Rosalind was found *1463 learning handicapped-and, 
thus, eligible for special education-by the Cajon Val-
ley Union Elementary School District. During the 
remainder of her eighth grade year at Emerald, Rosa-
lind was assigned little or no homework because it was 
regarded as too stressful for her. In June 1990, San 
Diego County Mental Health found Rosalind eligible 
for AB 3632 services FN2 and began providing her with 
outpatient psychotherapy. 
 

FN2. AB 3632 is the name of the program 
which sets forth interagency responsibilities 
for providing services to handicapped child-
ren. See Cal. Gov't Code § 7570 et seq. 

 
During the summer of 1990, Rosalind transferred 

to Valhalla High School in Grossmont Union High 
School District, where she attended a special day 
class. In July, she was classified as SED on the basis of 
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an inability to learn which cannot be explained by 
intellectual, sensory or health factors, and inappro-
priate types of behaviors or feelings under normal 
circumstances. School records dated October 1990, 
indicate that while Rosalind made some progress in 
outpatient therapy, she sought to avoid the therapy 
sessions. In January 1991, she took her mother's 
fiance's company car on a joyride. The following 
month she stole her mother's ATM card and spent 
$700. By March, she was on a behavior contract at 
school. 
 

In April 1991, San Diego County Mental Health 
recommended a day treatment placement for Rosa-
lind but none was immediately available. The IEP 
team then changed Rosalind's placement temporarily 
to Homestead, an isolated campus for SED students. 
The AB 3632 documents from this period include a 
treatment plan identifying Rosalind's problems as 
anger, low self-esteem, academic performance an-
xiety, and low frustration level for academic work. 
Treatment goals included decreased inappropriate 
behavior such as lying, stealing, and truancy; im-
proved self-concept and social self-esteem; and in-
creased ability to handle academic work. Rosalind was 
truant two or three times during her three-month stay 
at Homestead. 
 

In June 1991, the IEP team changed Rosalind's 
placement to Frontier ADT Center (“Frontier”), an 
adolescent day treatment facility located on the same 
campus as Homestead. Rosalind began attending 
Frontier in July. Her day there consisted of academic 
classes during the morning and various modes of 
therapy during the afternoon. Rosalind's conduct 
during classes was generally satisfactory, but she 
refused to participate actively in therapy. She was 
truant several times while attending Frontier and, on 
three occasions, had to be taken to the school bus 
against her will by her parents. 
 

In early August, Rosalind was arrested with a 
friend from Valhalla High School for shoplifting ten 
items from a Target store. Despite having been ar-
rested with the merchandise, Rosalind insisted on her 
innocence, although she eventually acknowledged 
responsibility to a therapist at Frontier. The therapist 
assigned Rosalind the task of writing an essay related 
to her shoplifting. At home during this period, Rosa-
lind threw tantrums over therapy assignments. She 
broke windows, threw objects around the house, 

pushed and tripped her younger sister, and threatened 
to burn the house down. On September 3, 1991, during 
a confrontation over the shoplifting event and related 
writing assignments, Rosalind physically attacked her 
mother, punching and kicking her. Tanner filed 
criminal charges against Rosalind and had her read-
mitted to Mesa Vista Hospital. The discharge sum-
mary from Mesa Vista, dated September 20, 1991, 
recommended an out-of-home placement. 
 

Having concluded that the day treatment program 
at Frontier provided Rosalind with an inadequate 
public education under the IDEA, Tanner-acting un-
ilaterally and at her own expense-placed her daughter 
in Project Oz residential treatment center on Sep-
tember 20, 1991. Rosalind remained there until Oc-
tober 14, 1991, when she was transferred to Oak Glen 
residential facility. Her stay at Oak Glen lasted until 
June 10, 1992. 
 

Upon placing Rosalind in the first residential 
center, Tanner requested a hearing regarding the pro-
priety of residential placement before the California 
Special Education Hearing Office (“the Hearing Of-
fice”) pursuant to 20 U.S.C. § 1415(b)(2) (parent 
entitled *1464 to due process hearing regarding 
placement or provision of free appropriate education 
of child). She opted for the AB 3632 route, which 
began with mediation on the issue of placement. At 
the mediation, Tanner identified the issue to be re-
solved at the hearing as whether Rosalind required 
residential placement by the County to benefit from an 
educational program. Although the County also tried 
to raise the issue of whether the SED determination 
was correct, the mediator refused, explaining that only 
the petitioner was permitted to raise issues on the 
Statement of Issues section of the mediation form. 
 

After an unsuccessful mediation, a due process 
hearing was held December 19 and 20, 1991. The 
County again attempted to raise the issue of Rosalind's 
SED eligibility at the hearing; the hearing officer 
refused to hear the issue, reasoning that the issue was 
not before him. 
 

In a decision dated February 20, 1992, the hearing 
officer concluded that Rosalind required residential 
placement for educational purposes. After reviewing 
the administrative record and oral testimony, the 
hearing officer stated that “it was necessary to deter-
mine whether the day treatment program offered ... at 
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the Frontier Adolescent Day Treatment Center pro-
vided sufficient therapeutic support to allow [Rosa-
lind] to benefit educationally from instruction.” To 
make this determination, the hearing officer con-
cluded that the April 1991 mental health plan should 
have been included as part of Rosalind's IEP. He then 
found that “[t]here is simply no evidence to establish 
that [Rosalind] made any progress toward the goals in 
her IEP or mental health treatment plan at Frontier.” 
Thus, according to the hearing officer, Frontier did not 
provide Rosalind “with sufficient service to enable her 
to benefit educationally.” Therefore, the hearing of-
ficer concluded that residential placement was re-
quired. 
 

The County then filed this action on March 23, 
1992, pursuant to the provisions of 20 U.S.C. § 
1415(e)(2). An amended complaint was filed a year 
later. The named defendants were Tanner (on behalf 
of Rosalind), the Grossmont Union High School Dis-
trict, and various state defendants, purportedly on 
behalf of the state hearing officer. Later, the parties 
filed cross-motions for summary judgment on the 
issue of whether the County could challenge Rosa-
lind's SED status. After a hearing, the district court 
denied the County's motion and granted partial sum-
mary judgment for defendants. The district court 
reasoned that neither federal nor California law pro-
vides the County with the right to challenge Rosalind's 
SED status, and that the exclusion of that issue at the 
state hearing was therefore correct. 
 

After trial on the administrative record and at the 
conclusion of argument, the court issued an oral de-
cision in favor of the defendants and against the 
County, followed by a memorandum decision. After 
the issue of attorney's fees was resolved, judgment 
was entered on February 23, 1994, and the County 
timely appealed. 
 

III 
[4] We must first determine whether the district 

court erred in ruling that the County is not entitled to 
challenge Rosalind's classification as a seriously 
emotionally disturbed student. The County contends 
that it is entitled to challenge her SED classification 
pursuant to the IDEA's judicial review provision in 
section 1415(e)(2) and the legislative history of the 
statute generally. Because it was not given an oppor-
tunity to challenge Rosalind's classification as SED, 
the County asks that this case be remanded to the 

district court to consider the merits of its SED claim. 
 

In support, the County relies primarily on the 
language of section 1415(e)(2), which states: 
 

Any party aggrieved by the findings and decision 
made under subsection (b) of this section who does not 
have the right to an appeal under subsection (c) of this 
section, and any party aggrieved by the findings and 
decision under subsection (c) of this section, shall 
have the right to bring a civil action with respect to the 
complaint presented pursuant to this section, which 
action may be brought in any State court of competent 
jurisdiction or in a district court *1465 of the United 
States without regard to the amount in controversy. 
 

There is no question that the County is a “party 
aggrieved” by the SED decision of the hearing officer. 
The issue is whether the County's challenge regarding 
the SED determination is a matter related to the orig-
inal complaint. The County maintains that Tanner's 
original complaint involved Rosalind's placement, and 
that the question of her status is a matter related to that 
placement because it will determine which entity is 
financially liable. 
 

The procedural safeguards established by the 
IDEA were expressly intended to benefit the parents 
or guardians of the student who has allegedly been 
denied a free appropriate education. Subsections (a) 
and (b)(1)-(2) of section 1415 outline the rights of 
parents and guardians. While there is no indication 
that such safeguards were intended to protect the 
rights of departments such as the county mental health 
agency, neither is there any principled reason upon the 
basis of which the County should be excluded. 
 

Nevertheless, section 1415(e)(2) must be read in 
conjunction with section 1415(b)(2). Section 
1415(e)(2) only gives the County the right to sue 
Rosalind for what she and her mother contest against it 
at an administrative hearing. The scope of the admin-
istrative hearing mandated by section 1415(b)(2) is 
limited to the “complaint” raised to obtain the hearing. 
 

The County looks beyond the statutory language 
on “what” issues may be raised, contending that the 
legislative history implies that “the right to bring a 
civil action with respect to the complaint” includes 
“the original complaint and matters related thereto.” 
The County then cites Supreme Court and Ninth 
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Circuit cases holding that “the civil action ‘may con-
cern any matter relating to the identification, evalua-
tion, or educational placement of the child.’ ” Rowley, 
458 U.S. at 204-05, 102 S.Ct. at 3050; Hacienda La 
Puente Sch. Dist. of L.A. v. Honig, 976 F.2d 487, 491 
(9th Cir.1992). 
 

The phrase “any matter relating to” might be 
construed to permit a broad array of issues. However, 
the judicial review provision cannot expand a party's 
rights beyond what may be raised at the hearing. The 
limiting phrase “with respect to a complaint presented 
pursuant by this section” allows the County to contest 
against Rosalind only what Rosalind may raise against 
it in an administrative hearing. Because Rosalind's 
complaint at the administrative hearing addressed only 
the right to residential placement, we conclude that the 
County is precluded from challenging the SED de-
termination. 
 

More compelling than the federal law limiting 
jurisdiction to issues raised in the administrative 
complaint is the California law conferring upon the 
school district the sole authority to make the SED 
assessment. The IDEA allows the state the discretion 
to decide who makes eligibility decisions. California 
law permits only school districts to determine a stu-
dent's eligibility for special education. Cal. 
Educ.Code §§ 56301-56327. California expressly 
limits the right of a county mental health agency to 
participate in an IEP meeting only after some member 
of a school district IEP team recommends residential 
placement for a student with a serious emotional 
disturbance, and then only for determining the scope 
of mental health services. Cal. Gov't.Code § 7572.5. 
Although the expanded IEP team does review the SED 
assessment after the county mental health represent-
ative is added, its review is simply a step in deter-
mining the necessity for, and type of, residential 
treatment. Had the state intended the county mental 
health agency to be entitled to challenge the deter-
mination, it would have required the agency's partic-
ipation at an earlier point in the process. We cannot 
overrule California's legislative decision to exclude 
county mental health agencies from the SED as-
sessment by allowing the County indirectly to chal-
lenge the SED determination. 
 

The County and the dissent argue that the resi-
dential placement decision is inextricably intertwined 
with the SED determination. While it is true that no 

residential placement decision need be made if a child 
is not assessed as SED, it does not follow that the two 
determinations are indistinguishable. The residential 
placement decision prescribed by the California sta-
tute addresses *1466 whether, given the child's needs 
as SED, residential care is necessary and available. Id. 
It is conceptually and practically distinct from evalu-
ation of a child as SED. 
 

The dissent argues further that, absent Tanner's 
self-help in removing Rosalind from Frontier, the 
County would have participated in the SED deci-
sion-making process. A careful look at the California 
statute, however, reveals that the County would only 
have been involved after the SED assessment was 
made. Cal. Gov't.Code § 7572.5(a). As discussed 
above, California only allows the County to partici-
pate in the residential placement decision, not the SED 
assessment. 
 

When read in the context of the entire section, 
subsection (e)(2) of section 1415 does not appear to 
permit an agency to contest a student's SED status. 
State law also appears to preclude the involvement of 
the County in SED assessments. Accordingly, the 
district court properly held that the County is not 
entitled to challenge SED eligibility determinations. 
 

IV 
We must next determine whether the district court 

erred in upholding the state educational agency's 
finding that residential placement was appropriate for 
Rosalind. There is no dispute that the County has 
standing to raise this issue. 
 

[5] Parents who unilaterally change their child's 
placement during the pendency of review proceed-
ings, without the consent of the state or local school 
officials, do so at their own financial risk. Florence 
County Sch. Dist. 4 v. Carter, 510 U.S. 7, 114 S.Ct. 
361, 126 L.Ed.2d 284 (1993). They are entitled to 
reimbursement only if a federal court concludes both 
(1) that the public placement violated the IDEA, and 
(2) that the private school placement was proper under 
the Act. Id. This issue turns on whether the private 
residential placement was necessary because the 
County's day treatment program did not implement the 
goals in Rosalind's IEP. 
 

A 
[6][7][8][9][10] The court reviews de novo the 
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appropriateness of a special education placement 
under the IDEA. Ojai, 4 F.3d at 1471. “Nevertheless, 
when reviewing state administrative decisions, ‘courts 
must give due weight to judgments of education pol-
icy[.]’ ” Id. at 1472 (citation omitted). “Therefore, the 
IDEA does not empower courts to ‘substitute their 
own notions of sound educational policy for those of 
the school authorities which they review.’ ” Id. (cita-
tion omitted). Rather, “ ‘the [c]ourt in recognition of 
the expertise of the administrative agency, must con-
sider the findings carefully and endeavor to respond to 
the hearing officer's resolution of each material issue. 
After such consideration, the court is free to accept or 
reject the findings in part or in whole.’ ” Id. at 1473-74 
(citation omitted). “Despite their discretion to reject 
the administrative findings after carefully considering 
them, however, courts are not permitted simply to 
‘ignore the administrative findings.’ ” Id. at 1474 
(citation omitted). At bottom, the court itself is free to 
determine independently how much weight to give the 
administrative findings in light of the enumerated 
factors. Id. at 1476. 
 

B 
[11] The County contends that the district court 

erred in upholding the State's decision finding resi-
dential placement necessary for Rosalind's education. 
The County argues specifically that the district court 
erred both in concluding that the hearing officer's 
decision was entitled to substantial deference and in 
finding that his decision was supported by a prepon-
derance of the evidence. 
 

The district court reasoned that the hearing of-
ficer's finding that Rosalind required residential 
placement was entitled to substantial weight based on: 
(1) the detail and sensitivity of the hearing officer's 
decision; and (2) the decision of the parties not to offer 
additional evidence. The County's contention that 
neither of these grounds is supportable is unpersua-
sive. This circuit gives the state hearing officer's de-
cision “substantial weight” when it “evinces his 
careful, impartial consideration of all the evidence and 
demonstrates his sensitivity to the complexity of the 
issues presented.” *1467Ojai, 4 F.3d at 1476. Here, 
the state hearing officer's analysis was intensive and 
comprehensive. He ruled against the County, finding a 
preponderance of evidence showing that the day 
treatment program had not implemented the goals of 
Rosalind's IEP and that residential placement was 
necessary. Thus, his decision is entitled to substantial 

weight. 
 

[12] The County also argues that the court should 
give no special weight to the hearing officer's deter-
mination because the hearing officer applied the in-
correct standard. The County contends that the ap-
propriate standard is whether the placement was 
“reasonably calculated to provide the child with edu-
cational benefits.” Rowley, 458 U.S. at 207, 102 S.Ct. 
at 3051. Again, we are unpersuaded. The state agen-
cy's decision applied the correct standard: whether the 
placement implemented Rosalind's major IEP goals. 
As stated by the district court's memorandum deci-
sion: 
 

For purposes of the IDEA, “[t]he term ‘free ap-
propriate public education’ is defined to include 
‘special education’ and ‘related services.’ ” Taylor v. 
Honig, 910 F.2d 627, 629 (9th Cir.1990) (citation 
omitted). “ ‘Related services' in turn are defined by 
statute as ... such developmental, corrective, and other 
supportive services ... as may be required to assist a 
handicapped child to benefit from special educa-
tion....” Id. Because Rosalind required mental health 
counseling to accomplish her IEP goals, the Hearing 
Officer correctly measured the effectiveness of Fron-
tier's counseling in determining the appropriateness of 
the Frontier program as a whole. 
 

We agree. 
 

C 
[13] The next issue is whether a preponderance of 

evidence in the record shows that the day treatment 
program produced no real progress toward the central 
goals of Rosalind's IEP. 
 

1 
The State found that Rosalind did not receive an 

educational benefit from the day treatment because 
there was no progress on her mental health goals. The 
district court agreed. 
 

The state agency decision articulates the stan-
dards for measuring educational benefit under the 
IDEA. First, educational benefit is not limited to 
academic needs, but includes the social and emotional 
needs that affect academic progress, school behavior, 
and socialization. Second, in any particular case, the 
student's IEP defines what goals are relevant in pro-
viding the measure of whether a student is getting an 
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educational benefit in the placement. 
 

The state decision then applied these standards. 
First, it identified the relevant IEP goals and con-
cluded that the mental health treatment plan goals 
are part of the IEP. Second, it conducted a “review of 
the facts to determine whether Rosalind derived any 
educational benefit from the program at Frontier.” It 
noted that the day treatment program “has had little 
effect, if any, on helping Rosalind control her anger, 
reduce her tendency to truancy, or diminish her fru-
stration over academic work. In addition, Rosalind 
remains resistant to psychotherapy.” Finally, the re-
port rejected the County's claims of academic progress 
based on the undemanding schedule. 
 

2 
The County maintains that Frontier met Rosa-

lind's needs. Citing Rosalind's acquisition of credit for 
her academic program, the County insists that the 
school district's placement at Frontier was “reasonably 
calculated to provide Rosalind with educational ben-
efits ... in light of her learning disabilities.” We are 
persuaded, however, that the County erroneously 
characterizes Rosalind's problems and goals. 
 

[14] As stated above, the correct standard for 
measuring educational benefit under the IDEA is not 
merely whether the placement is “reasonably calcu-
lated to provide the child with educational benefits,” 
but rather, whether the child makes progress toward 
the goals set forth in her IEP. The language of the 
standard asserted by the County encourages an inter-
pretation of “educational benefits”*1468 that is too 
limited. The placement must also include “educational 
instruction specially designed to meet the unique 
needs of the handicapped child, supported by such 
services as are necessary to permit the child ‘to bene-
fit’ from the instruction.” Rowley, 458 U.S. at 189, 
102 S.Ct. at 3042. 
 

Moreover, Rosalind had been designated as an 
SED student, not merely one who has learning dis-
abilities. Accordingly, her goals are not limited to 
academic benefits, but also include behavioral and 
emotional growth. The hearing officer as well as the 
district court properly found that the school failed to 
enable Rosalind to meet her goals as established in her 
IEP, and therefore that the placement violated IDEA. 
 

D 

[15][16] The County argues that the day treatment 
at Frontier was the “least restrictive environment” 
available as required by the IDEA and Cal. Gov't Code 
§ 7572.5(b)(1). While every effort is to be made to 
place a student in the least restrictive environment, it 
must be the least restrictive environment which also 
meets the child's IEP goals. The hearing officer's de-
cision specifically notes that “[w]hen day treatment 
fails ... a residential treatment program appears sin-
gularly appropriate.” 
 

The hearing officer's decision also addresses the 
question of financial responsibility when both educa-
tional and noneducational issues compel residential 
placement. When confronted with the necessity for 
residential placement where the need involves a 
mixture of educational and noneducational concerns, 
the courts have struggled to develop tests to determine 
when the special education system is responsible for 
the costs of the placement. In Clovis Unified School 
District v. California Office of Administrative Hear-
ings, 903 F.2d 635 (9th Cir.1990), this circuit identi-
fied three possible tests for determining when to im-
pose responsibility for residential placements on the 
special education system: (1) where the placement is 
“supportive” of the pupil's education; (2) where 
medical, social or emotional problems that require 
residential placement are intertwined with educational 
problems; and (3) when the placement is primarily to 
aid the student to benefit from special education. Id. at 
643. The hearing officer applied all three tests to the 
present case and found that Rosalind's placement at 
the residential facility satisfied all three. 
 

First, the placement is “supportive” of her educa-
tion in that it provides the structure, discipline, and 
support she needs to achieve her IEP and mental 
health goals. Second, Rosalind's difficulties clearly 
include substantial educational problems that are re-
lated to noneducational problems. Finally, Rosalind's 
primary problems are educationally related. There-
fore, her primary therapeutic need is educational and 
the primary purpose of her residential placement is 
educational. Thus, Rosalind satisfies all three tests 
entitling her to residential treatment provided by the 
County. 
 

Because Frontier did not meet Rosalind's IEP 
goals, her placement at Project Oz and Oak Glen res-
idential treatment centers was appropriate. Given all 
of the evidence of failure in the day treatment pro-
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gram, the County cannot show by a preponderance of 
the evidence that a residential placement was unne-
cessary for Rosalind to accomplish her IEP goals. 
 

E 
[17] Pursuant to 20 U.S.C. § 1415(e)(4)(B), “the 

court, in its discretion, may award reasonable attor-
neys' fees as part of the costs to the parents or guardian 
of a child or youth with a disability who is the pre-
vailing party.” Rosalind, as the prevailing party is 
entitled to attorney's fees for this appeal. See Ash v. 
Lake Oswego Sch. Dist., 980 F.2d 585, 590 (1992) 
(citing Barlow-Gresham Union High Sch. Dist. No. 2 
v. Mitchell, 940 F.2d 1280, 1286 (9th Cir.1991)). 
 

V 
We affirm the district court's decision which 

barred the County from contesting Rosalind's SED 
status and found residential placement appropriate for 
her education. The case is remanded to the district 
court for determination of a reasonable fee award. 
 

AFFIRMED. 
 
*1469 MARSH, District Judge, dissenting: 

I respectfully dissent. While the majority ac-
knowledges that there is no “principled reason upon 
the basis of which the County should be excluded” 
from the SED classification process, its holding con-
flicts with that acknowledgment. There is no question 
that the County is an aggrieved party within the 
meaning of the statute. The issue is whether an ag-
grieved party may raise an issue not raised by the 
parent in her civil action. 
 

I cannot agree that the phrase “any matter relating 
to” a complaint as set forth in 20 U.S.C. § 
1415(b)(1)(E) is one of limitation. “Any matter” 
suggests that it encompasses both direct and indirect 
issues raised with a complaint. Such a liberal con-
struction is consistent with due process protections in 
that the County clearly has a financial interest in the 
outcome of the proceeding. This is particularly so 
where the statute is capable of more than one rea-
sonable interpretation, as is the case here. A broader 
construction is appropriate where prohibiting the 
County from raising this issue results in a deprivation 
of rights arising from the county's interest. More im-
portantly, however, restricting this right fails to rec-
ognize two critical factual elements present in this 
case. First, SED status and placement are inextricably 

intertwined. It is inconceivable that responsible men-
tal/educational agencies could be expected to com-
partmentalize these two designations since the child's 
individual needs and special abilities are precisely the 
factors that decide the issue of placement. To limit the 
County to raising only the placement issue would 
impose an impractical legal fiction on an extremely 
delicate and complex fact specific process. Even if the 
county's concern is considered collateral to the issue 
raised by the parent, I see no benefit achieved by such 
a topical restriction. 
 

Second, but for the parent's unilateral use of 
self-help to remove the child, establish a placement 
and then file a complaint, the County would have 
participated in the SED decision-making process un-
der state law. California law provides that when the 
IEP team determines that a child is SED and recom-
mends residential placement, the IEP team “shall be 
expanded to include a representative of the county 
mental health department.” Cal. Govt.Code § 7572.5. 
After the County is added, the team “shall review the 
assessment” and then determine whether the child's 
needs may best be met through residential, 
non-residential, or a combination of services. § 
7572.5(b). By using self-help, the parent effectively 
bypassed the County's right to participate in the re-
view of the SED determination. Had the IEP team 
recommended residential placement prior to Fox's 
self-help, the County would have had the opportunity 
under California law to not only participate in the 
decision to place the child in residential treatment, but 
also to review the child's SED assessment. California, 
by bringing the County into the IEP process for this 
purpose, has acknowledged that the SED assessment 
and residential placement are related matters. 
 

Although the IDEA clearly recognizes that par-
ents have the right to take such action, the statute 
otherwise encourages parental/state cooperation. The 
result reached by the majority frustrates the coopera-
tion so intended by Congress. 
 

Based on the foregoing, I would find that the 
County has the right to challenge SED status under 
terms of the federal statute and under California law. 
 
C.A.9 (Cal.),1996. 
County of San Diego v. California Special Educ. 
Hearing Office 
93 F.3d 1458, 96 Cal. Daily Op. Serv. 6482 
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DYNA-MED, INC., Plaintiff and Appellant, 
v. 

FAIR EMPLOYMENT AND HOUSING COMMIS-
SION, Defendant and Respondent 

 
L.A. No. 32145. 

 
Supreme Court of California 

Nov 2, 1987. 
 

SUMMARY 
The trial court denied an employer's petition for 

writ of mandate to direct the Fair Employment and 
Housing Commission to set aside its decision finding 
the employer had fired an employee in retaliation for 
her filing an employment discrimination complaint 
under the Fair Employment and Housing Act (FEHA) 
( Gov. Code, § 12900 et seq.), and awarding lost 
wages plus punitive damages. The employee had 
initially filed a complaint alleging her employer dis-
criminated with regard to wages and promotional 
opportunities on the basis of sex. The complaint was 
resolved by means of a written settlement agreement 
pursuant to which the employer agreed not to engage 
in retaliatory action against the employee for filing the 
complaint. Shortly after executing the agreement, the 
employer fired the employee. Thereafter, the em-
ployee filed a new complaint, alleging that she was 
fired in retaliation for her original complaint. (Supe-
rior Court of San Diego County, No. 501958, Sheridan 
E. Reed, Judge.) The Court of Appeal, Fourth Dist., 
Div. One, No. D001228, affirmed. 
 

The Supreme Court, holding that the FEHA does 
not authorize the Fair Employment and Housing 
Commission to award punitive damages, reversed the 
judgment of the Court of Appeal with directions. The 
court noted that Gov. Code, § 12970, subd. (a) (scope 
of relief), provides that the commission may issue an 
order requiring a respondent to take such action, in-
cluding but not limited to certain prescribed remedies, 
as in the judgment of the commission will effectuate 
the purposes of the FEHA. However, it held that such 
statutory language permits only additional corrective, 
nonpunitive remedies. Thus, the court held that it 
could not be inferred that the Legislature intended sub 
silentio to empower the commission to award punitive 
damages. (Opinion by Panelli, J., with Lucas, C. J., 

Mosk, Arguelles, Eagleson and Kaufman, JJ., con-
curring. Separate dissenting opinion by Broussard, J.)  
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b, 1c, 1d, 1e) Civil Rights § 
3--Employment--Fair Employment and Housing 
Commission--Power to Award Punitive Damages. 

In a proceeding under the California Fair Em-
ployment and Housing Act, Gov. Code, § 12900 et 
seq., the Fair Employment and Housing Commission 
did not have authority to award punitive damages on 
behalf of an employee who had been fired by her 
employer five hours after the employer had agreed not 
to engage in retaliatory actions against the employee 
for filing a complaint with the commission. Although 
Gov. Code, § 12970, subd. (a) (scope of relief), pro-
vides that the commission may issue an order requir-
ing a respondent to take such action, including but not 
limited to certain prescribed remedies, as in the 
judgment of the commission will effectuate the pur-
poses of the act, such statutory language permits only 
additional corrective, nonpunitive remedies. Thus, the 
act does not authorize the commission to award puni-
tive damages. 
[ Recovery of damages as remedy for wrongful dis-
crimination under state or local civil rights provisions, 
note, 85 A.L.R.3d 351.] 
(2) Statutes § 21--Construction--Legislative In-
tent--Purpose of Law. 

A court's first task in construing a statute is to 
ascertain the intent of the Legislature so as to effec-
tuate the purpose of the law. In determining such 
intent, a court must look first to the words of the sta-
tute themselves, giving to the language its usual, or-
dinary import and according significance, if possible, 
to every word, phrase and sentence in pursuance of the 
legislative purpose. A construction making some 
words surplusage is to be avoided. The words of the 
statute must be construed in context, keeping in mind 
the statutory purpose, and statutes or statutory sections 
relating to the same subject must be harmonized, both 
internally and with each other, to the extent possible. 
Where uncertainty exists consideration should be 
given to the consequences that will flow from a par-
ticular interpretation. 
 
(3) Statutes § 21--Construction--Legislative In-
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tent--Legislative History. 
Both the legislative history of a statute and the 

wider historical circumstances of its enactment may 
be considered in ascertaining the legislative intent. A 
statute should be construed, whenever possible, so as 
to preserve its constitutionality. 
 
(4) Words, Phrases, and Maxims--Remedy. 

A remedy is something that corrects or counte-
racts an evil: corrective, counteractive, reparation. It is 
the legal means to recover a right or to prevent or 
obtain redress for a wrong. 
 
(5) Damages § 22--Exemplary or Punitive Damag-
es--Purpose. 

Punitive damages by definition are not intended 
to compensate the injured party, but rather to punish 
the tortfeasor whose wrongful action was intentional 
or malicious, and to deter him and others from similar 
extreme conduct. 
 
(6) Damages § 22.2--Exemplary or Punitive Damag-
es--Availability--Enabling Statute. 

The general rule is that where an enabling statute 
is essentially remedial, and does not carry a penal 
program declaring certain practices to be crimes or 
provide penalties or fines in vindication of public 
rights, an agency does not have discretion to devise 
punitive measures such as the prescription of penalties 
or fines. The statutory power to command affirmative 
action is remedial, not punitive. 
 
(7) Statutes § 
44--Construction--Aids--Contemporaneous Adminis-
trative Construction. 

The contemporaneous construction of a new 
enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled to 
great weight. However, an administrative agency 
cannot by its own regulations create a remedy which 
the Legislature has withheld. Administrative regula-
tions that alter or amend the statute or enlarge or im-
pair its scope are void; courts not only may, but it is 
their obligation to strike down such regulations. 
 
(8) Statutes § 34--Construction--Language--Words 
and Phrases--Ejusdem Generis (General Limited by 
Specific). 

The doctrine of ejusdem generis states that where 
general words follow the enumeration of particular 
classes of persons or things, the general words will be 

construed as applicable only to persons or things of the 
same general nature or class as those enumerated. The 
rule is based on the obvious reason that if the Legis-
lature had intended the general words to be used in 
their unrestricted sense it would not have mentioned 
the particular things or classes of things which would 
in that event become mere surplusage. 
 
(9) Statutes § 31--Construction--Language--Words 
and Phrases--Expressio Unius Est Exclusio Alterius 
(Exclusion of Other Things Not Expressed). 

The doctrine of expressio unius est exclusio alte-
rius means that the expression of certain things in a 
statute necessarily involves exclusion of other things 
not expressed. 
 
(10) Statutes § 33--Construction--Language--Words 
and Phrases--Noscitur a Sociis (Meaning Derived 
From Context). 

Under the rule of noscitur a sociis, the meaning of 
a word may be enlarged or restrained by reference to 
the object of the whole clause in which it is used. 
 
(11) Statutes § 
29--Construction--Language--Legislative In-
tent--Canons of Construction. 

Canons of statutory construction are mere guides 
and will not be applied so as to defeat the underlying 
legislative intent otherwise determined. 
 
(12) Damages § 22--Exemplary or Punitive Damag-
es--Caution in Granting. 

Civ. Code, § 3294, subd. (a), allowing the award 
of exemplary damages only when the defendant has 
been guilty of oppression, fraud, or malice, codifies 
the universally recognized principle that the law does 
not favor punitive damages, and they should be 
granted with the greatest caution. 
[See Cal.Jur.3d, Damages, § 116 et seq.; Am.Jur.2d, 
Damages, § 236 et seq.] 
(13) Statutes § 22--Construction--Reasonableness. 

Statutes are to be given a reasonable and com-
monsense interpretation consistent with the apparent 
legislative purpose and intent, and which, when ap-
plied, will result in wise policy rather than mischief or 
absurdity. 
 
(14) Statutes § 42--Construction--Aids--Erroneous 
Administrative Construction. 

An erroneous administrative construction does 
not govern the interpretation of a statute, even though 
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the statute is subsequently reenacted without change. 
 
(15) Statutes § 42--Construction--Aids--Unpassed 
Bills. 

Unpassed bills, as evidences of legislative intent, 
have little value. 
 
(16) Statutes § 51--Construction--Codes--Conflicting 
Provisions-- Surplusage. 

Statutes must be harmonized, both internally and 
with each other, to the extent possible. Interpretive 
constructions which render some words surplusage are 
to be avoided. 
 
COUNSEL 
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PANELLI, J. 

In Commodore Home Systems, Inc. v. Superior 
Court (1982) 32 Cal.3d 211 [ 185 Cal.Rptr. 270, 649 
P.2d 912] (hereafter Commodore Home), we held that 
a court may award punitive damages in a civil suit for 
job discrimination pursuant to the California Fair 
Employment and Housing Act (FEHA or Act) (Gov. 
Code, § 12900 et seq.). FN1 The issue in the present 
case is whether the FEHA authorizes the Fair Em-
ployment and Housing Commission (Commission or 
the commission) to impose punitive damages, a ques-
tion left unresolved in Commodore Home. FN2 ( Id. at 

p. 220.) As will appear, we conclude that the FEHA 
does not authorize the commission to award punitive 
damages. 
 

FN1 All further statutory references are to 
the Government Code unless otherwise in-
dicated. 

 
FN2 The majority in Commodore Home as-
sumed for purposes of argument that punitive 
damages are not available from the commis-
sion. ( 32 Cal.3d at p. 218, fn. 7.) Justice 
Richardson, dissenting, joined by Justice 
Kaus, expressly concluded that the FEHA 
does not allow the commission to award 
exemplary damages. ( 32 Cal.3d at p. 228.) 

 
I. Background 

The California Fair Employment Practice Act 
(FEPA) was enacted in 1959 (former Lab. Code, § 
1410 et seq.; see Stats. 1959, ch. 121, § 1, pp. 
1999-2005) and recodified in 1980 as part of the 
FEHA (Stats. 1980, ch. 992, § 4, p. 3140 et seq.). “The 
law establishes that freedom from job discrimination 
on specified grounds, ... is a civil right. (§ 12921.) It 
declares that such discrimination is against public 
policy (§ 12920) and an unlawful employment prac-
tice (§ 12940). [Fn. omitted.]” ( Commodore Home, 
supra, 32 Cal.3d at p. 213.) The statute creates two 
administrative bodies: the *1384 Department of Fair 
Employment and Housing (the department) (§ 12901), 
whose function is to investigate, conciliate, and seek 
redress of claimed discrimination (§ 12930), and the 
commission, which performs adjudicatory and rule-
making functions (§ 12935; see also § 12903). An 
aggrieved person may file a complaint with the de-
partment (§ 12960), which must promptly investigate 
(§ 12963). If the department deems a claim valid it 
seeks to resolve the matter - in confidence - by con-
ference, conciliation, and persuasion. (§ 12963.7.) If 
that fails or seems inappropriate, the department may 
issue an accusation to be heard by the commission. (§§ 
12965, subd. (a), 12969.) The department acts as 
prosecutor on the accusation and argues the com-
plainant's case before the commission. ( State Per-
sonnel Bd. v. Fair Employment & Housing Com. 
(1985) 39 Cal.3d 422, 428 [ 217 Cal.Rptr. 16, 703 
P.2d 354]; Commodore Home, supra, 32 Cal.3d at p. 
213.) 
 

If an accusation is not issued within 150 days after 
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the filing of the complaint or if the department earlier 
determines not to prosecute the case and the matter is 
not otherwise resolved, the department must give the 
complainant a “right to sue” letter. The complainant 
may then bring a civil suit in superior court. (§ 12965, 
subd. (b); see Commodore Home, supra, 32 Cal.3d at 
pp. 213-214.) 
 

In the instant case Linda Olander initially filed a 
complaint with the department alleging that Dy-
na-Med, Inc. (Dyna-Med) discriminated against her 
with regard to wages and promotional opportunities 
on the basis of sex in violation of the FEPA. The 
complaint was resolved by means of a written settle-
ment agreement pursuant to which Dyna-Med agreed, 
inter alia, not to engage in retaliatory action against 
Olander for filing the complaint. FN3 Approximately 
five hours after executing the agreement, Dyna-Med 
fired Olander. Olander filed a new complaint, alleging 
that she was fired in retaliation for her original com-
plaint. Following a hearing, the commission issued its 
decision ordering Dyna-Med to pay Olander her lost 
wages, plus $7,500 in punitive damages. FN4 The su-
perior court denied Dyna-Med's *1385 petition for a 
writ of mandate. The Court of Appeal affirmed. We 
granted review. 
 

FN3 Retaliation for filing a complaint was 
also prohibited by the FEPA. (Former Lab. 
Code, § 1420, subd. (e); see now Gov. Code, 
§ 12940, subd. (f).) 

 
FN4 The department did not initially ask for 
punitive damages, but did so only after the 
administrative law judge's proposed deci-
sion, whereupon the commission granted the 
department leave to amend its accusation to 
include a prayer for exemplary damages and 
ordered that the matter be reopened for the 
taking of additional evidence and argument 
on the issue. (See §§ 11516, 11517, subd. 
(c).) Following the supplemental hearing, the 
administrative law judge (ALJ) denied the 
department's request on grounds that to im-
pose liability on Dyna-Med for exemplary 
damages would be “fundamentally unfair” 
and in violation of its right to due process of 
law in that the amended accusation seeking 
such damages was based in part on evidence 
given by Dyna-Med in defense of the original 
accusation, at which time Dyna-Med had no 

notice of a possible later charge “in aggrava-
tion and substantially enhanced liability, 
without legal precedent.” 

 
In reversing the ALJ, the commission stated 
that the ALJ found that Dyna-Med's conduct 
“was sufficiently egregious to support an 
award” of such damages. The record, how-
ever, shows that the ALJ found only that the 
department had “adduced evidence” in sup-
port of its allegations that Dyna-Med's vi-
olations were particularly “deliberate, egre-
gious or inexcusable” so as to support the 
award of such damages. 

 
The sole issue before us is whether the FEHA 

grants the commission authority to award punitive 
damages. Resolution of this issue depends on the 
meaning of section 12970, subdivision (a), which sets 
forth the scope of relief available from the commis-
sion. That section provides: “If the commission finds 
that a respondent has engaged in any unlawful practice 
under this part, it shall state its findings of fact and 
determination and shall issue ... an order requiring 
such respondent to cease and desist from such un-
lawful practice and to take such action, including, but 
not limited to, hiring, reinstatement or upgrading of 
employees, with or without back pay, and restoration 
to membership in any respondent labor organization, 
as, in the judgment of the commission, will effectuate 
the purposes of this part, and including a requirement 
for report of the manner of compliance.” 
 

Before addressing the parties' arguments we state 
briefly the basis for the Court of Appeal's determina-
tion that the commission is authorized to award puni-
tive damages. 
 

“It is undisputed,” the Court of Appeal stated, “an 
administrative agency's power to award such damages 
must arise from express authorization. Here, the Leg-
islature delegated broad authority to the Commission 
to fashion appropriate remedies for unlawful em-
ployment practices in section 12970, subdivision (a): 
[¶] 'If the commission finds that a respondent has 
engaged in any unlawful practice under this part, it ... 
shall issue and cause to be served on the parties an 
order requiring such respondent ... to take such action, 
including, but not limited to, hiring, reinstatement or 
upgrading of employees, with or without back pay, 
and restoration to membership in any respondent labor 
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organization, as, in the judgment of the commission, 
will effectuate the purposes of this part, and including 
a requirement for report of the manner of compliance.' 
... [¶] Attempting to harmonize this specific provision 
in context of the entire statutory framework, we find in 
section 12920 the underlying purpose of the act is to 
provide effective remedies to eliminate discriminatory 
employment practices. Consequently, considering the 
legislative mandate to liberally construe the act to 
further these purposes (§ 12993), we conclude it has 
statutorily authorized the Commission to impose pu-
nitive damages where *1386 necessary to effectively 
remedy and eliminate unlawful FEHA employment 
practices.” (Italics in original.) 
 

In the Court of Appeal's judgment, the facts of the 
instant case “prove ordinary restitutionary remedies 
are often ineffective in eliminating discriminatory 
practices.” FN5 The court thus determined that “in light 
of the limited remedial effect of [the] permissible 
compensatory remedies, the award of punitive dam-
ages may be the only method of fulfilling the purposes 
of the act, including encouraging plaintiffs to seek 
relief by increasing their potential recovery. ...” 
 

FN5 The court stated that awards of back pay 
are frequently insignificant because interim 
earnings are deducted or offset; the value of 
reinstatement may be negligible because by 
the time employment discrimination cases 
are resolved, the plaintiff has had to find 
another job; and upgrading, back pay and 
reinstatement in cases of retaliation, as here, 
may not be effective deterrents or satisfac-
tory remedies because the original work en-
vironment may no longer be conducive to the 
complainant's continued employment. 

 
II. Discussion 

(1a) Petitioner Dyna-Med and its amici FN6 argue 
that although the Court of Appeal correctly recognized 
that the statutory language and legislative history of 
section 12970, subdivision (a) are determinative of the 
issue before us, the court misread the statute and mi-
sapplied common principles of statutory construction 
in concluding that the Legislature has authorized the 
commission to award punitive damages. 
 

FN6 Amici appearing in support of Dy-
na-Med are the Chamber of Commerce of the 
United States, the California Chamber of 

Commerce, the Merchants and Manufactur-
ers Association, the County of Madera, and 
Friendly Ford Peugeot. Arguments advanced 
by Dyna-Med and its supporting amici will 
hereafter be referred to as Dyna-Med's ar-
guments. 

 
Respondent Commission and its amici FN7 main-

tain that the FEHA is unambiguous in authorizing 
broad relief limited only by the judgment of the 
commission as to what will effectuate the purposes of 
the Act, and that the commission has properly deter-
mined that the award of exemplary damages in ap-
propriate cases is necessary to deter deliberate dis-
crimination. 
 

FN7 Amici appearing in support of the 
commission are the Employment Law Center 
of the Legal Aid Society of San Francisco 
and Equal Rights Advocates, Inc. Arguments 
advanced by the commission and its sup-
porting amici will hereafter be referred to as 
Commission's arguments. 

 
A. Statutory Language 

(2) Pursuant to established principles, our first 
task in construing a statute is to ascertain the intent of 
the Legislature so as to effectuate the purpose of the 
law. In determining such intent, a court must look first 
to the words of the statute themselves, giving to the 
language its usual, ordinary *1387 import and ac-
cording significance, if possible, to every word, phrase 
and sentence in pursuance of the legislative purpose. 
A construction making some words surplusage is to be 
avoided. The words of the statute must be construed in 
context, keeping in mind the statutory purpose, and 
statutes or statutory sections relating to the same 
subject must be harmonized, both internally and with 
each other, to the extent possible. ( California Mfrs. 
Assn. v. Public Utilities Com. (1979) 24 Cal.3d 836, 
844 [ 157 Cal.Rptr. 676, 598 P.2d 836]; Moyer v. 
Workmen's Comp. Appeals Bd. (1973) 10 Cal.3d 222, 
230 [ 110 Cal.Rptr. 144, 514 P.2d 1224], and cases 
cited; see also Brown v. Superior Court (1984) 37 
Cal.3d 477, 484-485 [ 208 Cal.Rptr. 724, 691 P.2d 
272].) Where uncertainty exists consideration should 
be given to the consequences that will flow from a 
particular interpretation. ( Alford v. Pierno (1972) 27 
Cal.App.3d 682, 688 [ 104 Cal.Rptr. 110].) (3) Both 
the legislative history of the statute and the wider 
historical circumstances of its enactment may be 
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considered in ascertaining the legislative intent. ( 
California Mfrs. Assn., supra, 24 Cal.3d at p. 844; see 
also Steilberg v. Lackner (1977) 69 Cal.App.3d 780, 
785 [ 138 Cal.Rptr. 378].) A statute should be con-
strued whenever possible so as to preserve its consti-
tutionality. (See Department of Corrections v. Work-
ers' Comp. Appeals Bd. (1979) 23 Cal.3d 197, 207 [ 
152 Cal.Rptr. 345, 589 P.2d 853]; County of Los An-
geles v. Riley (1936) 6 Cal.2d 625, 628-629 [ 59 P.2d 
139, 106 A.L.R. 903]; County of Los Angeles v. Legg 
(1936) 5 Cal.2d 349, 353 [ 55 P.2d 206].) 
 

We consider, therefore, the statutory language in 
the context of the legislative purpose. The Legislature 
has declared that the purpose of the FEHA is to pro-
vide effective remedies which will eliminate discri-
minatory practices. (§ 12920.) (4) Webster's Dictio-
nary defines a “remedy” in part as “something that 
corrects or counteracts an evil: corrective, counterac-
tive, reparation .... [T]he legal means to recover a right 
or to prevent or obtain redress for a wrong. ...” (Web-
ster's New Internat. Dict. (3d ed. 1961) p. 1920, col. 
1.) Here the statutorily authorized remedies - hiring, 
reinstatement, upgrading with or without back pay, 
restoration to membership in a respondent labor or-
ganization - are exclusively corrective and equitable in 
kind. They relate to matters which serve to make the 
aggrieved employee whole in the context of the em-
ployment. 
 

Punitive damages, by contrast, are neither equit-
able nor corrective; punitive damages serve but one 
purpose - to punish and through punishment, to deter. 
(5) “Punitive damages by definition are not intended 
to compensate the injured party, but rather to punish 
the tortfeasor whose wrongful action was intentional 
or malicious, and to deter him and others from similar 
extreme conduct.” ( Newport v. Fact Concerts, Inc. 
(1981) 453 U.S. 247, 266-267 [69 L.Ed.2d 616, 632, 
101 S.Ct. 2748]; see *1388Neal v. Farmers Ins. Ex-
change (1978) 21 Cal.3d 910, 928, fn. 13 [ 148 
Cal.Rptr. 389, 582 P.2d 980].) 
 

(6) The general rule is that “[w]here the enabling 
statute is essentially remedial, and does not carry a 
penal program declaring certain practices to be crimes 
or provide penalties or fines in vindication of public 
rights, an agency does not have discretion to devise 
punitive measures such as the prescription of penalties 
or fines. The statutory power to command affirmative 
action is remedial, not punitive.” (Modjeska, Admin-

istrative Law Practice and Procedure (1982) Sanctions 
and Remedies, § 5.9, pp. 170-171, fns. omitted; see 
Edison Co. v. Labor Board (1938) 305 U.S. 197, 
235-236 [83 L.Ed. 126, 143, 59 S.Ct. 206]; see also 
Youst v. Longo (1987) 43 Cal.3d 64, 82-83 [ 233 
Cal.Rptr. 294, 729 P.2d 728] [where regulatory 
scheme provides for one kind of relief and is silent on 
another, it should be construed to exclude the latter].) 
 

(1b) Commission acknowledges that punitive 
damages are different in kind from the enumerated 
remedies, but argues that in certain cases, as here, 
where there was “intentional egregious” discrimina-
tion and the make-whole remedies are inappropriate, 
FN8 the imposition of exemplary damages is necessary 
as a deterrent to effectuate the purpose of the Act to 
eliminate employment discrimination. Citing the sta-
tutory directive that the provisions of the Act shall be 
liberally construed (§ 12993), Commission argues that 
the language empowering it to take such action “in-
cluding, but not limited to,” the specified actions, is 
sufficiently broad to authorize it to award punitive 
damages. By regulation since repealed and in its pre-
cedential decisions, the commission has itself so in-
terpreted the statute. FN9 
 

FN8 Olander did not seek reinstatement at 
Dyna-Med. See also footnote 5, ante. 

 
FN9 In 1980 the commission promulgated a 
regulation which provided: “While normal 
monetary relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or inex-
cusable.” (Former Cal. Admin. Code, tit. 2, § 
7286.9, subd. (c), Cal. Admin. Notice Reg-
ister, tit. 2, Register 80, No. 25-A - 6-21-80; 
see also D.F.E.H. v. Ambylou Enterprises, 
Inc. (1982) FEHC No. 82-06 [CEB prece-
dential decisions 1982-1982, CEB 3].) This 
regulation was applied in the instant case. 
Although the regulation was repealed in 1985 
(Cal. Admin. Notice Register, tit. 2, Register 
85, No. 20 - 5-16-85), the commission con-
tinues to award exemplary as well as com-
pensatory damages. 

 
Neither the regulation nor the precedential 
decisions stating the commission's authority 
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to award punitive damages was in effect at 
the time of Olander's discharge. 

 
(7) The contemporaneous construction of a new 

enactment by the administrative agency charged with 
its enforcement, although not controlling, is entitled to 
great weight. ( Amador Valley Joint Union High Sch. 
Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 
208, 245 [ 149 Cal.Rptr. 239, 583 P.2d 1281]; People 
v. McGee (1977) 19 Cal.3d 948, 961 [ *1389140 
Cal.Rptr. 657,   568 P.2d 382]; City of Los Angeles v. 
Rancho Homes, Inc. (1953) 40 Cal.2d 764, 770-771 [ 
256 P.2d 305].) The commission's interpretation of the 
Act as authorizing it to award punitive damages was 
not, however, “contemporaneous.” Not until 1980 - 
more than 20 years after the Act's enactment - did the 
commission undertake to award damages. (See fn. 9, 
ante.) The final meaning of a statute, moreover, rests 
with the courts. An administrative agency cannot by 
its own regulations create a remedy which the Legis-
lature has withheld. ( Commodore Home, supra, 32 
Cal.3d at p. 227 (dis. opn. of Richardson, J.); see Pa-
cific Legal Foundation v. Unemployment Ins. Appeals 
Bd. (1981) 29 Cal.3d 101, 117 [ 172 Cal.Rptr. 194, 
624 P.2d 244]; J. R. Norton Co. v. Agricultural Labor 
Relations Bd. (1979) 26 Cal.3d 1, 29 [ 160 Cal.Rptr. 
710, 603 P.2d 1306]; Morris v. Williams (1967) 67 
Cal.2d 733, 748 [ 63 Cal.Rptr. 689, 433 P.2d 697].) 
“'Administrative regulations that alter or amend the 
statute or enlarge or impair its scope are void and 
courts not only may, but it is their obligation to strike 
down such regulations.' [ Morris v. Williams, supra, 
and cases cited.] And this is the rule even when, as 
here, 'the statute is subsequently reenacted without 
change.' [Citation.]” ( American National Ins. Co. v. 
Fair Employment & Housing Com. (1982) 32 Cal.3d 
603, 618-619 [ 186 Cal.Rptr. 345, 651 P.2d 1151] (dis. 
opn. of Mosk, J.). See also Nadler v. California Vet-
erans Board (1984) 152 Cal.App.3d 707, 718-719 [ 
199 Cal.Rptr. 546].) 
 

(1c) We take no issue with the premise that ex-
emplary damages would serve to deter discrimination. 
Nor do we dispute that the phrase “including, but not 
limited to” is a phrase of enlargement. (See American 
National Ins. Co. v. Employment & Housing Com., 
supra, 32 Cal.3d at p. 611 (dis. opn. of Mosk, J.); 
Fraser v. Bentel (1911) 161 Cal. 390, 394 [ 119 P. 
509]; 2A Sutherland, Statutory Construction (4th ed. 
1984) § 47.07, p. 133 [hereafter Sutherland].) Never-
theless, given the extraordinary nature of punitive 

damages, these factors, in our view, are insufficient to 
support an inference that the Legislature intended sub 
silentio to empower the commission to impose puni-
tive damages. Commission's argument, taken to its 
logical conclusion, would authorize every adminis-
trative agency granted remedial powers to impose 
punitive damages so long as the statute directs that its 
provisions are to be liberally construed to effectuate its 
purposes. FN10 
 

FN10 The Court of Appeal reached just this 
conclusion. According to the Court of Ap-
peal: “If the Legislature gives an agency re-
sponsibility to protect the public and autho-
rizes it to take the appropriate steps necessary 
to carry out the purposes of an act it enforces, 
then such an agency should be authorized to 
determine claims for punitive damages.” 

 
Seeking to alleviate concern that a “flood of 

agencies” would arrogate to themselves similar au-
thority, Commission states that only four other agen-
cies have been granted comparable statutory authority 
to order actions that will effectuate the purposes of the 
acts they enforce - the Agricultural Labor *1390 Re-
lations Board (ALRB) (Lab. Code, § 1160.3); the 
Public Employment Relations Board (PERB) (§ 
3541.5); the State Personnel Board (§ 19702, subd. 
(e)); and the California Horse Racing Board (Bus. & 
Prof. Code, § 19440) - and none awards punitive 
damages. 
 

That no similarly empowered agency awards pu-
nitive damages lends support, in our view, to the 
conclusion that the power to make punitive assess-
ments will not be implied merely from a legislative 
directive that an act's remedial provisions are to be 
liberally construed to effectuate its purposes. Indeed, 
in Youst v. Longo, supra, 43 Cal.3d 64, we specifically 
determined that the broad powers the Legislature 
vested in the California Horse Racing Board do not 
include the power to award compensatory or punitive 
tort damages. “[T]he power to award compensatory 
and punitive tort damages to an injured party is a 
judicial function. Although the [Horse Racing] Board 
has very broad power to regulate and discipline 
wrongful conduct which involves horseracing in Cal-
ifornia, the relevant statutes do not authorize affirma-
tive compensatory relief such as tort damages.” ( Id. at 
p. 80, italics omitted.) 
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As the United States Supreme Court stated in 
another context: “[I]t is not enough to justify the 
Board's requirements to say that they would have the 
effect of deterring persons from violating the Act. 
That argument proves too much, for if such a deterrent 
effect is sufficient to sustain an order of the Board, it 
would be free to set up any system of penalties which 
it would deem adequate to that end. [¶] ... 
[A]ffirmative action to 'effectuate the policies of this 
Act' is action to achieve the remedial objectives which 
the Act sets forth.” ( Republic Steel Corp. v. Labor 
Board (1940) 311 U.S. 7, 12 [85 L.Ed. 6, 10, 61 S.Ct. 
77]; accord, Carpenters Local v. Labor Board (1961) 
365 U.S. 651, 655 [6 L.Ed.2d 1, 4, 81 S.Ct. 875]; see 
Laflin & Laflin v. Agricultural Labor Relations Bd. 
(1985) 166 Cal.App.3d 368, 380-381 [ 212 Cal.Rptr. 
415].) 
 

A more reasonable reading of the phrase “in-
cluding, but not limited to,” is that the Legislature 
intended to authorize the commission to take such 
other remedial action as in its judgment seems ap-
propriate to redress a particular unlawful employment 
practice and to prevent its recurrence, thus eliminating 
the practice. FN11 (8)(See fn. 12.) , (9)(See fn. 13.) , 
(10)(See fn. 14.) A reading of the phrase as permitting 
only additional corrective remedies *1391 comports 
with the statutory construction doctrines of ejusdem 
generis, FN12 expressio unius est exclusio alterius FN13 
and noscitur a sociis. FN14 (See Sears, Roebuck & Co. 
v. San Diego County Dist. Council of Carpenters, 
supra, 25 Cal.3d at pp. 330-331 [applying ejusdem 
generis]; see also Richerson v. Jones (3d Cir. 1977) 
551 F.2d 918, 927 [ejusdem generis invoked in con-
cluding that the Federal Equal Employment Opportu-
nity Act of 1972 does not authorize punitive assess-
ments].) (11), (1d) Although these canons of con-
struction are mere guides and will not be applied so as 
to defeat the underlying legislative intent otherwise 
determined ( Cal. State Employees' Assn. v. Regents of 
University of California (1968) 267 Cal.App.2d 667, 
670 [ 73 Cal.Rptr. 449]), their application here to limit 
the commission's authority to the ordering of correc-
tive, nonpunitive action is consistent with both the 
remedial purpose of the Act and the ordinary import of 
the statutory language. 
 

FN11 For example, in a recent age and race 
discrimination case involving the termination 
of a Black attorney, the negotiated settlement 
agreement provided for a year's severance 

pay and a special retirement plan, plus the 
company's informing all its supervisors that 
harassment is illegal and contrary to com-
pany policy. (Arco Settles With Former Em-
ployee, The Recorder (Mar. 10, 1987) p. 2, 
col. 4.) 

 
FN12 “'[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be construed 
as applicable only to persons or things of the 
same general nature or class as those enu-
merated. The rule is based on the obvious 
reason that if the Legislature had intended the 
general words to be used in their unrestricted 
sense, it would not have mentioned the par-
ticular things or classes of things which 
would in that event become mere surplu-
sage.”' ( Sears, Roebuck & Co. v. San Diego 
County Dist. Council of Carpenters (1979) 
25 Cal.3d 317, 331, fn. 10 [ 158 Cal.Rptr. 
370, 599 P.2d 676], quoting Scally v. Pacific 
Gas & Electric Co. (1972) 23 Cal.App.3d 
806, 819 [ 100 Cal.Rptr. 501].) 

 
FN13 Expressio unius est exclusio alterius 
means that “the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed. ...” ( Henderson v. 
Mann Theatres Corp. (1976) 65 Cal.App.3d 
397, 403 [ 135 Cal.Rptr. 266].) 

 
FN14 Under the rule of noscitur a sociis, 
“'the meaning of a word may be enlarged or 
restrained by reference to the object of the 
whole clause in which it is used.”' ( People v. 
Stout (1971) 18 Cal.App.3d 172, 177 [ 95 
Cal.Rptr. 593], quoting Vilardo v. County of 
Sacramento (1942) 54 Cal.App.2d 413, 420 [ 
129 P.2d 165].) 

 
This reading, moreover, harmonizes the various 

parts of the statute. Section 12964, referring to reso-
lution of allegedly unlawful practices through concil-
iation, provides that “such resolutions may be in the 
nature of, but are not limited to, types of remedies that 
might be ordered after accusation and hearing,” i.e., 
the section 12970 remedies. While the corrective 
remedies enumerated in section 12970 are appropriate 
to impose in the context of a resolution by concilia-
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tion, punitive damages are antithetical to the concilia-
tion process and, as indicated, are not “in the nature 
of” the type of remedy authorized by section 12970. 
 

A construction of section 12970 that limits the 
commission to corrective, nonpunitive remedies also 
harmonizes the Act with the statutory provisions go-
verning the award of punitive damages in civil actions. 
(12) Civil Code section 3294, subdivision (a) allows 
the award of exemplary damages only when the de-
fendant has been guilty of “oppression, fraud, or ma-
lice.” *1392 This provision codifies the universally 
recognized principle that “[t]he law does not favor 
punitive damages and they should be granted with the 
greatest caution.” ( Beck v. State Farm Mut. Auto. Ins. 
Co. (1976) 54 Cal.App.3d 347, 355 [ 126 Cal.Rptr. 
602].) Although the commission evidently has 
adopted the statutory standard, nothing in the FEHA 
requires it to do so or provides any guidelines for the 
award of punitive damages. FN15 
 

FN15 We observe that the standard initially 
adopted by the commission and applied in 
this case - authorizing the award of punitive 
damages in cases of violations that are “par-
ticularly deliberate, egregious or inexcusa-
ble” (see fn. 9, ante) - was not in conformity 
with the statutory standard. 

 
Further, subdivision (b) of Civil Code section 

3294 provides that in an action for the breach of an 
obligation not arising out of contract, an employer 
shall not be liable for exemplary damages based on the 
conduct of his employee unless “the employer had 
advance knowledge of the unfitness of the employee 
and employed him or her with a conscious disregard of 
the rights or safety of others or authorized or ratified 
the wrongful conduct ... or was personally guilty of 
oppression, fraud, or malice. With respect to a cor-
porate employer, the advance knowledge and con-
scious disregard, authorization, ratification or act of 
oppression, fraud, or malice must be on the part of an 
officer, director, or managing agent of the corpora-
tion.” Because the FEHA contains no comparable 
limitation on an employer's liability for his employee's 
wrongful acts (see §§ 12926, subd. (c), 12940, subd. 
(a)), interpreting the Act as authorizing the commis-
sion to award punitive damages would expose an 
employer in an administrative proceeding to greater 
derivative liability than in a judicial action. 
 

Finally, Civil Code section 3295 precludes dis-
covery of a defendant's financial condition in actions 
seeking exemplary damages until the plaintiff has 
established a prima facie entitlement thereto. (See 
generally Rawnsley v. Superior Court (1986) 183 
Cal.App.3d 86, 90-91 [ 227 Cal.Rptr. 806].) This 
protection is inapplicable to administrative proceed-
ings (see Code Civ. Proc., § 22 [defining “action”]) 
and no comparable provision appears in the FEHA. 
 

(13) Statutes are to be given a reasonable and 
commonsense interpretation consistent with the ap-
parent legislative purpose and intent “and which, 
when applied, will result in wise policy rather than 
mischief or absurdity.” ( Honey Springs Homeowners 
Assn. v. Board of Supervisors (1984) 157 Cal.App.3d 
1122, 1136, fn. 11 [ 203 Cal.Rptr. 886].) Absent ex-
press language dictating otherwise, it will not be 
presumed that the Legislature intended to authorize an 
administrative agency - free of guidelines or limitation 
- to award punitive damages in proceedings lacking 
the protections mandated in a court of law. *1393  
 

As we recognized in a related context, the Leg-
islature's objective in providing for an administrative 
rather than a judicial resolution of discrimination 
complaints was to provide a “speedy and informal” 
process unburdened with “procedural technicalities.” ( 
Stearns v. Fair Employment Practice Com. (1971) 6 
Cal.3d 205, 214 [ 98 Cal.Rptr. 467, 490 P.2d 1155] 
[concerning transfer to the Commission's predecessor 
of housing discrimination complaints].) “To achieve 
this end the [Fair Employment Practices Commission] 
established procedures that are as simple and uncom-
plicated as possible. Complaints are drafted by lay-
men; the commission informally attempts to eliminate 
discriminatory practices before instituting formal 
accusations; the commission, on a finding of dis-
crimination, may fashion remedies both to correct 
unique cases of such practice as well as to curb its 
general incidence.” (Ibid.) The award of punitive 
damages - “traditionally ... limited to the judicial fo-
rum with its more extensive procedural protections” ( 
Commodore Home, supra, 32 Cal.3d at p. 217, fn. 6; 
see also Curtis v. Loether (1974) 415 U.S. 189, 
196-197 [39 L.Ed.2d 260, 268, 94 S.Ct. 1005]) - has 
no place in this scheme. 
 

(1e) In sum, we are of the view that the statutory 
language, given its ordinary import and construed in 
context of the purposes and objectives of the law, 
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together with the Legislature's silence on the issue of 
punitive damages, compels the conclusion that the 
Legislature did not intend to grant the commission 
authority to award punitive damages. If, as Commis-
sion argues, the inability to award such damages de-
prives it of an effective means to redress and prevent 
unlawful discrimination, it is for the Legislature, ra-
ther than this court, to remedy this defect. We are not, 
however, convinced that the commission lacks suffi-
cient means to redress and eliminate discrimination. 
The Act authorizes class actions and permits the di-
rector of the department to address systematic prob-
lems, such as pattern and practice matters, by bringing 
a complaint on his or her own motion. (§§ 12960, 
12961; Snipes v. City of Bakersfield (1983) 145 
Cal.App.3d 861, 867 [ 193 Cal.Rptr. 760].) The 
commission, in turn, has broad authority to fashion an 
appropriate remedy without resort to punitive dam-
ages. (See, e.g., fn. 11, ante; cf. McDaniel v. Cory 
(Alaska 1981) 631 P.2d 82, 88.) The statutory scheme 
provides for compliance review and judicial en-
forcement of commission orders (§ 12973) and makes 
it a misdemeanor offense for any person wilfully to 
violate an order of the commission (§ 12975). 
 

Although we believe that statutory interpretation 
disposes of the issue, we nevertheless address the 
additional arguments advanced by the parties. 
 

B. Legislative History 
In support of their respective arguments, both 

parties cite the legislative history of the Act and the 
Legislature's failure since its enactment to modify it or 
adopt various proposed amendments. *1394  
 

As indicated above, the FEPA was enacted in 
1959 (former Lab. Code, § 1410 et seq.). That same 
year the Legislature also enacted the Hawkins Act 
(former Health & Saf. Code, § 35700 et seq., enacted 
by Stats. 1959, ch. 1681, § 1, pp. 4074-4077), prohi-
biting housing discrimination, and the Unruh Civil 
Rights Act (Civ. Code, §§ 51-52, enacted by Stats. 
1959, ch. 1866, §§ 1-4, p. 4424, replacing former Civ. 
Code, §§ 51-54, added by Stats. 1905, ch. 413, §§ 1-4, 
pp. 553-554), prohibiting discrimination in business 
establishments. (See Alcorn v. Anbro Engineering, 
Inc. (1970) 2 Cal.3d 493, 500 [ 86 Cal.Rptr. 88, 468 
P.2d 216] [concurrent enactment of FEPA and Civil 
Rights Act evinced legislative intent to exclude em-
ployment discrimination from the latter act].) While 
both the Hawkins and Unruh Acts provided for judi-

cial relief and authorized the award of damages, FN16 
the FEPA provided for administrative relief and made 
no mention of damages. 
 

FN16 The Hawkins Act permitted complai-
nants to sue for both equitable relief and 
damages in an amount of not less than $500. 
(Stats. 1959, ch. 1681, § 1, at p. 4076.) The 
Civil Rights Act authorized the award of 
actual damages, plus punitive damages in the 
amount of $250. (Stats. 1959, ch. 1866, § 2, 
p. 4424.) 

 
In 1963 the Hawkins Act was replaced by the 

Rumford Fair Housing Act (former Health & Saf. 
Code, § 35700 et seq., enacted by Stats. 1963, ch. 
1853, §§ 1-4, pp. 3823-3830), which for the first time 
afforded an administrative remedy for housing dis-
crimination. Although the Rumford Act retained 
language authorizing the award of damages, it trans-
formed the statutory minimum recoverable in judicial 
proceedings (see fn. 16, ante) into a statutory maxi-
mum in administrative proceedings. FN17 In 1980 the 
employment and housing statutory schemes were 
combined to form the FEHA, with enforcement of 
both sections of the Act vested in the commission. 
(Stats. 1980, ch. 992, § 4, pp. 3140-3142.) 
 

FN17 The Rumford Act initially empowered 
the commission's predecessor, the Fair Em-
ployment Practices Commission (FEPC), if it 
determined that certain make-whole reme-
dies were not available, to award damages in 
an amount not to exceed $500. (Stats. 1963, 
ch. 1853, § 2, pp. 3828-3829.) In 1975 the 
maximum damage award was increased to 
$1,000. (Stats. 1975, ch. 280, § 1, p. 701.) In 
1977 the act was amended to authorize the 
FEPC to order payment of “actual and puni-
tive” damages not exceeding $1,000. The 
1977 amendment also for the first time de-
scribed the FEPC's authority to require re-
medial action in housing discrimination cases 
as “including, but not limited to” the actions 
specified. (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.1, pp. 3905-3906.) In 
1981 the statute was rewritten to remove the 
limit on the amount of compensatory dam-
ages, while retaining a $1,000 limit, adjusted 
for inflation, on punitive damages. (§ 12987, 
subd. (2), Stats. 1981, ch. 899, § 3, p. 3424.) 
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Dyna-Med argues that in light of the parallel de-

velopment of legislation governing employment and 
housing discrimination and the ultimate union of the 
respective acts in one, with common enforcement 
procedures, it is significant that the Legislature, while 
authorizing the award of damages in housing cases, 
has never done so in employment cases. Had the 
Legislature intended to authorize the commission to 
award damages in employment *1395 cases, it knew 
how to do so, as it demonstrated in enacting the other 
civil rights statutes. 
 

Commission, in turn, asserts that the separate 
origins of the housing and employment discrimination 
statutes explain why one explicitly allows damages 
and the other does not. Moreover, the remedy provi-
sions in the housing section expressly note punitive 
damages only to limit their availability. (§ 12987, 
subd. (2).) FN18 Consequently, the absence of any ex-
press reference to such damages within the employ-
ment context should be construed not as a lack of 
authority, but rather, as a lack of limitation on such 
damages. 
 

FN18 As indicated, section 12987, as 
amended 1981, provides for the payment of 
punitive damages not to exceed $1,000, ad-
justed annually for inflation, and the payment 
of actual damages. Before its amendment, the 
section provided for the payment of actual 
and punitive damages not to exceed $1,000. 
(See fn. 17, ante.) 

 
Commission's argument is unpersuasive. A re-

view of the relevant statutes discloses that when the 
Legislature intends to authorize an agency to award 
damages for discrimination, it does so expressly (e.g., 
§ 12987, subd. (2) [housing]; § 19702, subd. (e) [civil 
service]; cf. Civ. Code, § 52, subd. (a) [civil action 
against business establishments]), and when it autho-
rizes the award of a penalty or punitive damages, it 
limits the amount (§ 12987, subd. (2) [$1,000]; cf. 
Civ. Code, § 52, subd. (a) [no more than three times 
actual damages]). 
 

Commission observes that since 1980 when it 
first interpreted the FEHA as authorizing the award of 
punitive damages, the Legislature has amended the 
Act several times without addressing the remedy 
provisions. FN19 This inaction, Commission argues, is 

an indication that its ruling was consistent with the 
Legislature's intent. (See Coca-Cola Co. v. State Bd. 
of Equalization (1945) 25 Cal.2d 918, 922 [ 156 P.2d 
1]; Action Trailer Sales, Inc. v. State Bd. of Equaliza-
tion (1975) 54 Cal.App.3d 125, 133-134 [ 126 
Cal.Rptr. 339].) 
 

FN19 During the 1981-1982 legislative ses-
sion, the Legislature twice declined to enact 
statutes (Sen. Bill No. 516; Assem. Bill No. 
879) which, in part, would have prohibited 
the commission from awarding punitive 
damages. (See Sen. Final Hist. (1981-1982 
Reg. Sess.) p. 339; 1 Assem. Final Hist. 
(1981-1982 Reg. Sess.) p. 647.) 

 
Dyna-Med, by contrast, relies on a bill introduced 

but not enacted by the Legislature in 1976 (Assem. 
Bill No. 3124, 2 Assem. Final Hist. (1975-1976 Sess.) 
p. 1658), which would expressly have authorized the 
commission to award limited damages in employment 
discrimination cases, and on the provision of Senate 
Bill No. 2012, introduced in 1984, which would have 
amended section 12970, subdivision (a) to specifically 
authorize compensatory and punitive damages as 
“declaratory of existing law,” but which was removed 
before the bill's enactment (see Stats. 1984, ch. 1754, § 
3, p. 6406). *1396  
 

We find the subsequent legislative history of the 
statute ambiguous and of little assistance in discerning 
its meaning. The Legislature's failure to modify the 
statute so as to require an interpretation contrary to the 
commission's construction is not determinative: (14) 
“[A]n erroneous administrative construction does not 
govern the interpretation of a statute, even though the 
statute is subsequently reenacted without change. 
[Citations.]” ( Whitcomb Hotel, Inc. v. Cal. Emp. Com. 
(1944) 24 Cal.2d 753, 757-758 [ 151 P.2d 233, 155 
A.L.R. 405].) Similarly inconclusive is the Legisla-
ture's rejection of specific provisions which would 
have expressly allowed the award of damages. (15) 
Unpassed bills, as evidences of legislative intent, have 
little value. (See Marina Point, Ltd. v. Wolfson (1982) 
30 Cal.3d 721, 735, fn. 7 [ 180 Cal.Rptr. 496, 640 P.2d 
115, 30 A.L.R.4th 1161]; Miles v. Workers' Comp. 
Appeals Bd. (1977) 67 Cal.App.3d 243, 248, fn. 4 [ 
136 Cal.Rptr. 508]; see also United States v. Wise 
(1962) 370 U.S. 405, 411 [8 L.Ed.2d 590, 594-595, 82 
S.Ct. 1354]; 2A Sutherland, supra, § 49.10, pp. 
407-408.) This is particularly true here, where the 
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rejected provisions manifest conflicting legislative 
intents: the 1976 provision would have limited the 
amount of damages the commission could award; the 
1981-1982 provisions would have prohibited the 
commission from awarding punitive damages (see fn. 
19, ante); and the 1984 amendment would have au-
thorized the award of compensatory and punitive 
damages “as declaratory of existing law.” (See gen-
erally Sacramento Newspaper Guild v. Sacramento 
County Bd. of Suprs. (1968) 263 Cal.App.2d 41, 58 [ 
69 Cal.Rptr. 480].) 
 

Were we, however, to consider unpassed legisla-
tion, we would find it significant that at the same time 
the Legislature rejected the provision declaring the 
commission's authority to award damages, it amended 
the Civil Service Act to grant the Personnel Board 
authority identical to the commission's, plus the power 
to award compensatory damages. (Stats. 1984, ch. 
1754, § 6, pp. 6408-6409; see § 19702, subd. (e).) FN20 
Where the Legislature simultaneously empowers one 
agency to award damages and declines similarly to 
empower another, there is a strong inference of a 
legislative intent to withhold the authority from the 
nonempowered agency. (See City of Port Hueneme v. 
City of Oxnard (1959) 52 Cal.2d 385, 395 [ 341 P.2d 
318].) *1397  
 

FN20 Subdivision (e), enacted 1984, pro-
vides in relevant part: “If the board finds that 
discrimination has occurred ... the board shall 
issue ... an order requiring the appointing 
authority to cause the discrimination to cease 
and desist and to take such action, including, 
but not limited to, hiring, reinstatement or 
upgrading of employees, with or without 
back pay, and compensatory damages, 
which, in the judgment of the board, will ef-
fectuate the purposes of this part. Consistent 
with this authority, the board may establish 
rules governing the award of compensatory 
damages.” (Italics added.) 

 
Subdivision (a) of section 19702 was 
amended at the same time to provide that 
“discrimination” includes harassment and 
that this provision “is declaratory of existing 
law.” (Stats. 1984, ch. 1754, § 6, p. 1173.) 

 
Further, if, as Commission argues, the nonex-

haustive language of section 12970 were sufficient to 

embrace the authority to award damages, the specific 
references to damages in both the Civil Service Act 
and the housing section of the FEHA FN21 would be 
mere surplusage. (16) “[S]tatutes must be harmonized, 
both internally and with each other, to the extent 
possible. [Citations.] Interpretive constructions which 
render some words surplusage ... are to be avoided. 
[Citations.]” ( California Mfrs. Assn. v. Public Utili-
ties Com., supra, 24 Cal.3d at p. 844.) 
 

FN21 Section 12987 provides in pertinent 
part that in housing discrimination cases the 
commission shall issue an order requiring the 
respondent to “cease and desist from such 
[discriminatory] practice and to take such 
actions, as, in the judgment of the commis-
sion, will effectuate the purpose of this part, 
including, but not limited to, any of the fol-
lowing: [¶] (1) The sale or rental of the 
housing accommodation ... or ... of a like 
housing accommodation, ... or the provision 
of financial assistance, ... [¶] (2) The payment 
of punitive damages in an amount not to ex-
ceed one thousand dollars dollars ($1,000), 
adjusted annually in accordance with the 
Consumer Price Index, and the payment of 
actual damages. [¶] (3) Affirmative or 
prospective relief.” 

 
As Justice Richardson, dissenting in Commodore 

Home, stated: “The express provision for damages in 
this parallel statutory scheme [the housing section of 
the FEHA] - strongly suggests ... that the omission of 
[a punitive damages remedy] from the employment 
discrimination provisions was intentional. The Leg-
islature has clearly demonstrated that it knows how to 
add a punitive remedy to this statute when it wishes to 
do so.” ( 32 Cal.3d at p. 225.) 
 

C. Federal and Other State Legislation 
The remedy language of section 12970 bears a 

close resemblance to section 10(c) of the National 
Labor Relations Act (NLRA)(29 U.S.C.A. § 151 et 
seq., § 160(c)) relating to unfair labor practices, which 
authorizes the National Labor Relations Board 
(NLRB) to issue a cease and desist order and require 
the violator “to take such affirmative action including 
reinstatement of employees with or without back pay, 
as will effectuate the policies of this subchapter ....” 
Federal courts have continually interpreted the NLRA 
as not allowing monetary remedies other than back 
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pay. (See Edison Co. v. Labor Board, supra, 305 U.S. 
197, 235-236 [ 83 L.Ed.2d 126, 143]; Van Hoomissen 
v. Xerox Corporation (N.D.Cal. 1973) 368 F.Supp. 
829, 837; see also Commodore Home, supra, 32 
Cal.3d at p. 224 (dis. opn. of Richardson, J.).) Title VII 
of the federal Civil Rights Act of 1964, relating to 
employment discrimination, in section 706(g) simi-
larly authorizes the trial court to “order such affirma-
tive action as may be appropriate, which may include, 
but is not limited to, reinstatement or hiring of em-
ployees, with or without back pay ..., or any other 
equitable relief as the court deems appropriate.” (42 
U.S.C.A. § 2000e-5(g).) This language, which was 
*1398 modeled after the NLRA ( Richerson v. Jones, 
supra, 551 F.2d 918, 927), also has been interpreted 
by the majority of federal courts as barring monetary 
remedies other than back pay ( Great American Fed. 
S. & L. Assn. v. Novotny (1979) 442 U.S. 366, 374-375 
[60 L.Ed.2d 957, 965-966, 99 S.Ct. 2345]; see, e.g., 
Shah v. Mt. Zion Hospital & Medical Ctr. (9th Cir. 
1981) 642 F.2d 268, 272; Richerson v. Jones, supra, at 
pp. 926-927; Van Hoomissen v. Xerox Corporation, 
supra, 368 F.Supp. 829, 836-838; Commodore Home, 
supra, at p. 225 and cases cited (dis. opn. of Rich-
ardson, J.)). 
 

Dyna-Med invokes the principle that the use of 
identical language in analogous statutes requires like 
interpretation. ( Belridge Farms v. Agriculture Labor 
Relations Bd. (1978) 21 Cal.3d 551, 557 [ 147 
Cal.Rptr. 165, 580 P.2d 665].) Commission argues 
that the foregoing principle is inapposite because of 
the limiting reference in the NLRA to affirmative 
action and in title VII to equitable relief, as contrasted 
with section 12970's reference without modification to 
“action.” Commission points further to the differing 
purposes of the NLRA and the FEPA: the first exists 
to promote industrial peace and stability through col-
lective bargaining and to create a cooperative atmos-
phere of recognition between labor and management ( 
Carey v. Westinghouse Corp. (1964) 375 U.S. 261, 
271 [11 L.Ed.2d 320, 327-328, 84 S.Ct. 401]; N.L.R.B. 
v. Pincus Bros., Inc.-Maxwell (3rd Cir. 1980) 620 F.2d 
367, 372-373; Bloom v. N.L.R.B. (D.C. Cir. 1979) 603 
F.2d 1015, 1019), whereas the latter is designed to 
provide effective remedies to vindicate the individu-
al's constitutional right to be free from employment 
discrimination and to eliminate discriminatory em-
ployment practices ( State Personnel Bd. v. Fair Em-
ployment & Housing Com., supra, 39 Cal.3d at 432). 
 

When first enacted, the FEPA, like the NLRA, 
combined the prosecutorial and adjudicative functions 
and provided only for administrative relief. FN22 (Stats. 
1959, ch. 121, § 1, pp. 1999-2005; see Commodore 
Home, supra, 32 Cal.3d at p. 218; cf. NLRA, § 10(b) 
& (c), 49 Stat. at pp. 453-454; Labor Board v. Jones & 
Laughlin (1937) 301 U.S. 1, 24-25 [81 L.Ed. 893, 
904-905, 57 S.Ct. 615]; Haleston Drug Stores v. Na-
tional Labor Relations Bd., supra, 187 F.2d 418, 421.) 
The FEPA also contained the identical “affirmative 
action” language as the NLRA. (Stats. 1959, supra, at 
p. 2004; Commodore Home, supra, 32 Cal.3d at p. 224 
(dis. opn. of Richardson, J.).) In 1969 the Legislature 
amended Labor Code section 1426 to delete the word 
“affirmative.” (Stats. 1969, ch. 526, § 1, p. 1142.) The 
legislative history *1399 suggests that this amendment 
was passed not to expand the power of the FEPC, but 
rather, to avoid confusion with the newly acquired 
meaning of “affirmative action” that was embraced in 
a 1967 amendment authorizing the FEPC to engage in 
“affirmative actions” with employers, employment 
agencies, and labor organizations. FN23 (See former 
Lab. Code, §§ 1413, subd. (g), 1431, added by Stats. 
1967, ch. 1506, §§ 1-2, pp. 3573-3574; see now §§ 
12927, subd. (a), 12988 [concerning housing dis-
crimination].) Both the Enrolled Bill Report of the 
Department of Industrial Relations and the Enrolled 
Bill Memorandum of the Governor's Legislative 
Secretary state that the aim of the amendment was to 
“clear up any ambiguities ... between the two sections 
of the law. In other words,” according to the report and 
memo, “Affirmative Action in AB 544 [the 1967 
amendment] was a little broader than Affirmative 
Action in Section 1426 of the Labor Code [the reme-
dies provision].” (Italics in original; see also Com-
modore Home, supra, 32 Cal.3d at p. 224 (dis. opn. of 
Richardson, J.).) Deletion of the word “affirmative” 
thus is not dispositive of the Legislature's intent con-
cerning application to the commission of federal 
precedent. 
 

FN22 A 1947 amendment to the NLRA se-
parated the prosecuting and adjudicating 
functions within the NLRB. (NLRA, § 3(d), 
29 U.S.C.A. § 153(d); Haleston Drug Stores 
v. National Labor Relations Bd. (9th Cir. 
1951) 187 F.2d 418, 421.) In 1977 the FEPA 
was amended to achieve a comparable sepa-
ration within the department and to establish 
the private right of action when the depart-
ment fails to act. (Stats. 1977, ch. 1188, §§ 
18-37, pp. 3906-3912.) 
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FN23 The 1967 amendment authorized the 
Division of Fair Employment Practices to 
engage in “affirmative actions” with em-
ployers, employment agencies, and labor 
organizations, and defined “affirmative ac-
tions” as any educational activity for the 
purpose of securing greater employment 
opportunities for members of racial, reli-
gious, or nationality minority groups and any 
promotional activity designed to the same 
end on a voluntary basis. The amendment 
further provided that it should not be con-
strued to promote employment on a prefe-
rential or quota basis. (Stats. 1967, ch. 1506, 
§§ 1-5, pp. 3574-3575.) 

 
In Commodore Home, in the context of a civil 

action for punitive damages, we stated that differences 
between the federal laws and the FEHA - the NLRA 
provides no right of civil action and title VII provides 
only for judicial handling of federal discrimination 
claims - “diminish the weight of the federal prece-
dents.” ( 32 Cal.3d at p. 217.) The NLRA, we ob-
served, “specifies remedies the board may impose, 
and the cases hold merely that its language prevents 
that agency from assessing compensatory or punitive 
damages. [¶] Contrastingly, title VII ... expressly de-
scribes remedies that courts may assess. ... [¶] The 
FEHA, on the other hand, provides separate routes to 
resolution of claims; first, a complaint to the Depart-
ment; second, if that agency fails to act, a private court 
action. The statute discusses remedies only in the first 
context; here we are concerned with those available in 
the second. Federal precedents do not address that 
problem. [Fn. omitted.]” (Ibid., italics added.) 
 

In the instant case, by contrast, the issue is the 
nature of administrative remedies - the only remedies 
provided by the NLRA and initially provided by the 
FEPA. In these circumstances federal precedent under 
the NLRA would seem to be apposite. Because the 
FEPA when first enacted had the *1400 identical 
language and procedure as the NLRA, it can reason-
ably be presumed that the Legislature intended the 
state agency to have the same powers - and only those 
powers - as its federal counterpart. (See Belridge 
Farms v. Agricultural Labor Relations Bd., supra, 21 
Cal.3d at p. 557; cf. Van Hoomissen v. Xerox Corpo-
ration, supra, 368 F.Supp. at p. 837 [interpreting title 
VII in light of NLRA].) This is true notwithstanding 

the differing intents of the two acts, particularly since 
the remedial portion of each is designed to protect an 
employee against discriminatory practices. FN24 
 

FN24 Section 8(3) and (4) of the NLRA (29 
U.S.C.A. § 158(a)(3) and (4)) makes it an 
unfair labor practice to discriminate against 
employees for union membership or charges 
filed under the NLRA. Section 10(a) ( 29 
U.S.C.A. § 160(a)) authorizes the NLRB to 
prevent unfair labor practices. ( See generally 
Labor Board v. Jones & Laughlin, supra, 301 
U.S. at pp. 30, 32 [81 L.Ed.2d at pp. 907-908, 
908-909].) 

 
Although courts in other states are divided on the 

availability of compensatory damages under statutory 
schemes similar to the FEHA (see Annot. (1978) 85 
A.L.R.3d 351, 356-357), we are unaware of any case 
upholding the award of punitive damages. Rather, the 
courts seem uniformly to hold that the authority of a 
state agency to assess exemplary damages must be 
express and will not be implied from a broad authority 
to implement the objectives of the fair employment 
statute. (E.g., Woods v. Midwest Conveyor Co., Inc. 
(1982) 231 Kan. 763 [648 P.2d 234, 244-245]; 
McDaniel v. Cory, supra, 631 P.2d 82, 86-89; Ohio 
Civil Rights Commission v. Lysyj (1974) 38 Ohio 
St.2d 217 [67 Ohio Ops.2d 287, 313 N.E.2d 3, 6-7, 70 
A.L.R.3d 1137]; see also High v. Sperry Corp. (S.D. 
Iowa 1984) 581 F.Supp. 1246, 1248; see Annot., su-
pra, 85 A.L.R.3d at p. 357.) 
 

D. Equal Protection and Policy Considerations 
The FEHA, as indicated, provides two avenues 

for resolution of claims: “first, a complaint to the 
Department; second, if that agency fails to act, a pri-
vate court action.” ( Commodore Home, supra, 32 
Cal.3d at p. 217; see §§ 12960, 12965, subd. (b).) 
Observing that punitive damages are available to 
persons who pursue court action ( Commodore Home, 
supra, 32 Cal.3d at p. 221), Commission argues that 
the denial of such damages to administrative com-
plainants will create a disparate situation that will 
undermine the administrative avenue and thwart the 
Act's primary objective of resolving discrimination 
complaints through the administrative procedure: 
complainants will be encouraged to bypass the ad-
ministrative forum in favor of court action; the de-
partment will forego seeking administrative relief in 
the most egregious cases when punitive damages are 
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appropriate and be unable to engage in effective 
“conference, conciliation and persuasion” efforts to 
resolve the dispute (§ 12963.7); and because complete 
administrative relief *1401 will be unavailable, the 
victims of the most outrageous situations will be 
forced to await relief from our already overburdened 
courts. 
 

Further, denying exemplary damages in the ad-
ministrative adjudication, Commission asserts, will 
create two classes of complainants: those who can 
afford to hire a private attorney and file a civil action 
and those “equally or even more deserving victims 
who lack the resources to pursue litigation by them-
selves and rely, instead, on the administrative 
process.” Because economic standing is often strongly 
correlated with race, sex and other forms of prohibited 
discrimination (see Brown v. Superior Court, supra, 
37 Cal.3d 477, 486), denial of the opportunity to ob-
tain a punitive damages award solely because of the 
complainant's economic or social circumstances is 
contrary to the Legislature's intent to eliminate dis-
crimination and raises serious equal protection con-
cerns. 
 

Commission's policy and equal protection argu-
ments rest on speculative and seemingly conflicting 
premises: on the one hand, that when a case is appro-
priate for punitive damages, complainants will bypass 
the administrative forum and the department will 
forego seeking administrative relief, thus defeating the 
Act's objective of administrative resolution; and, on 
the other hand, that given the substantial volume of 
complaints received, the department pursues only the 
most egregious cases, with the result that claimants 
with weaker cases who can afford to sue will have 
access to exemplary damages while the most worthy 
victims whose cases are heard by the commission will 
be denied such recompense. We are aware of no au-
thority supportive of either premise. Although Justice 
Richardson, dissenting in Commodore Home, spoke of 
the anomaly of allowing punitive damages to “accu-
sors who have been unsuccessful administratively 
before the commission, [while denying] such damages 
to those whose claims have been successfully estab-
lished” (32 Cal.3d at p. 222), this comment mistakenly 
assumes that a civil action is open only to those whose 
complaints the commission has refused to prosecute 
and overlooks the department's evident policy to 
permit any complainant to sue who wishes to, as well 
as the unlikelihood in any event of judicial recovery 

by a litigant whose claim the department has in fact 
found unworthy. 
 

Concerning department policy, a former counsel 
to the department states: “Some respondents have 
asserted that a private right of action cannot be pur-
sued before 150 days have passed, but this argument 
has not been accepted by most courts to which it is 
addressed. Because the investigation process ... takes 
time, and because the Department, as a matter of 
sound administrative policy, handles employment 
cases on a first-in-first-out basis, it is virtually im-
possible for an accusation to issue in an employment 
case before 150 days have passed. Furthermore, be-
cause of the incredible volume *1402 of cases handled 
by the Department - 8,105 in fiscal year 1982 - it 
would be a waste of resources to investigate a case the 
Department knows will be pursued in court. It is, 
therefore, the policy not to proceed on any case which 
will be pursued elsewhere. This decision is clearly 
within the Department's discretion. ...” (Gelb & 
Frankfurt, California's Fair Employment and Housing 
Act: A Viable State Remedy for Employment Dis-
crimination (1983) 34 Hastings L.J. 1055, 1066, fn. 
87; see Commodore Home, supra, 32 Cal.3d at p. 218, 
fn. 8; Carter v. Smith Food King (9th Cir. 1985) 765 
F.2d 916, 922-923.) 
 

Thus, while the department no doubt pursues only 
cases it deems meritorious ( State Personnel Bd. v. 
Fair Employment & Housing Com., supra, 39 Cal.3d 
at p. 434, fn. 14; see Mahdavi v. Fair Employment 
Practice Com. (1977) 67 Cal.App.3d 326 [ 136 
Cal.Rptr. 421]; Marshall v. Fair Employment Practice 
Com. (1971) 21 Cal.App.3d 680 [ 98 Cal.Rptr. 698]), 
because its case load precludes the pursuit of all such 
claims, any complainant who so wishes may bring a 
private court action. In these circumstance neither 
policy considerations nor equal protection concerns 
require that the administrative and judicial remedies 
be identical. To the contrary, the separate avenues 
justify different remedies. We recognized as much in 
Commodore Home where, having noted that “the 
FEHA leaves an aggrieved party on his own if the 
Department declines to pursue an administrative claim 
in his behalf,” we stated that “[t]o limit the damages 
available in a lawsuit might substantially deter the 
pursuit of meritorious claims, ...” ( 32 Cal.3d at pp. 
220-221.) 
 

Nor is an indigent complainant denied an equal 
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opportunity to go to court. An eligible plaintiff may 
sue in forma pauperis (§ 68511.3, subd. (b); Cal. Rules 
of Court, rule 985; Isrin v. Superior Court (1965) 63 
Cal.2d 153 [ 45 Cal.Rptr. 320, 403 P.2d 728]) and a 
complainant whose case is appropriate for the award 
of punitive damages is unlikely to have difficulty 
finding an attorney willing to serve on a contingent fee 
basis. Further, the court has discretion to award liti-
gation expenses to the successful employee. (§ 12965, 
subd. (b).) 
 

One recognized purpose of punitive damages is to 
make a civil action economically feasible. As one 
commentator has stated: “All serious misdeeds cannot 
possibly be punished by government prosecution. ... 
[L]imited judicial and prosecutorial resources permit 
prosecution for only a fraction of the crimes and vi-
olations committed. For these reasons, individual 
members of society must play a significant role in 
instituting actions to impose sanctions for serious 
misconduct. Society's interest in bringing a wrongdoer 
to justice is especially strong where the wrongdoer's 
conduct exceeds all bounds of decency. [¶] The doc-
trine of punitive damages promotes this interest. By 
offering the potential for recovery in excess of actual 
*1403 damages, the doctrine encourages plaintiffs to 
bring such actions. This is particularly important 
where actual damages are minimal. ... Punitive dam-
ages thus can be characterized as a reward for the 
plaintiff's valuable role as a 'private attorney general.' 
Even where compensatory damages are substantial, an 
award of punitive damages helps to finance deserving 
claims by defraying the expenses of the action, such as 
attorneys' fees, that generally are not recoverable in 
American courts.” (Mallor & Roberts, Punitive 
Damages: Toward a Principled Approach (1980) 31 
Hastings L.J. 639, 649-650, fns. omitted.) 
 

Moreover, in appropriate cases a complainant can 
seek punitive damages by filing an independent civil 
action alleging tort causes of action either with or 
without an FEHA count. ( Commodore Home, supra, 
32 Cal.3d at p. 220; see Brown v. Superior Court, 
supra, 37 Cal.3d at pp. 486-487; Agarwal v. Johnson 
(1979) 25 Cal.3d 932 [ 160 Cal.Rptr. 141, 603 P.2d 
58]; cf. Alcorn v. Anbro Engineering, Inc., supra, 2 
Cal.3d 493.) “The FEHA was meant to supplement, 
not supplant or be supplanted by, existing antidiscri-
mination remedies, in order to give employees the 
maximum opportunity to vindicate their civil rights 
against discrimination.” ( State Personnel Bd. v. Fair 

Employment & Housing Com., supra, 39 Cal.3d at p. 
431, citing § 12993, subd. (a).) 
 

Although Commission asserts that denying it 
authority to award punitive damages will impede the 
administrative resolution of cases, the converse may 
well be true. As we recognized in Commodore Home, 
“One basis for federal holdings under title VII is a fear 
that the availability of punitive damages might hamper 
the EEOC's efforts to resolve discrimination disputes 
by 'conference, conciliation, and persuasion.' [Cita-
tions.]” ( 32 Cal.3d at p. 217; cf. Naton v. Bank of 
California (9th Cir. 1981) 649 F.2d 691, 699 [same re 
pain and suffering damages under Federal Age Dis-
crimination in Employment Act].) In Rogers v. Exxon 
Research & Engineering Co. (3d Cir. 1977) 550 F.2d 
834, cited by the Ninth Circuit in Naton, supra, the 
court stated with respect to emotional distress dam-
ages: “While the existence of such an item of damages 
might strengthen the claimant's bargaining position 
with the employer, it would also introduce an element 
of uncertainty which would impair the conciliatian 
process. Haggling over an appropriate sum could 
become a three-sided conflict among the employer, 
the Secretary, and the claimant.” (Id. at p. 841, italics 
added.) A fortiori the availability without limitation of 
punitive damages - usually a matter within the broad 
discretion of the jury after consideration of the de-
fendant's wealth, the egregiousness of his conduct and 
the amount of the plaintiff's actual damages (see We-
therbee v. United Ins. Co. (1971) 18 Cal.App.3d 266, 
270-272 [ 95 Cal.Rptr. 678]; BAJI No. 14.71 (7th ed. 
1986); 4 Witkin, Summary of Cal. Law (8th ed. 1974) 
Torts, §§ 867-869, pp. 3155-3158, *1404 (1984 
Supp.) §§ 869A-869B, pp. 553-557) - would introduce 
an element of uncertainty detrimental to the concilia-
tion process. 
 

Nor does effective conciliation require that the 
administrative and judicial remedies be identical. 
Rejecting such a contention in Commodore Home, 
supra, we stated: “We are not persuaded. In the first 
place there is no right to sue, even after conciliation 
breaks down, unless the Department fails to file an 
accusation before the Commission. To that extent the 
availability of court remedies remains within the De-
partment's control. More importantly, the compliance 
structure of the FEHA encourages cooperation in the 
administrative process. While that process continues 
the Department acts on the victim's behalf and absorbs 
costs of pursuing his claim. Court action inevitably is 
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speculative, and the FEHA makes civil suit the clai-
mant's sole responsibility. That helps deter strategies 
of 'holding out' for court damages in inappropriate 
cases. Further, the possibility that an action might lead 
to punitive damages may enhance the willingness of 
persons charged with violations to offer fair settle-
ments during the conciliation process. [Fn. omitted.]” 
( 32 Cal.3d at p. 218.) 
 

In short, Commission's policy and equal protec-
tion arguments are fallacious. If a complainant wants 
relatively prompt restitutionary redress free of per-
sonal financial risk he or she can elect the adminis-
trative avenue of relief, with all expenses paid by the 
department. ( State Personnel Bd. v. Fair Employment 
Housing & Com., supra, 39 Cal.3d at p. 432.) If, 
however, the complainant prefers to seek the poten-
tially more lucrative redress of punitive damages, he 
or she can go to court like any other litigant. 
 

III. Conclusion 
In view of the foregoing, we conclude that the 

commission is not authorized to award punitive 
damages. FN25 The Court of Appeal therefore erred in 
affirming the judgment of the trial court. 
 

FN25 Because our disposition rests on sta-
tutory interpretation, we need not now ad-
dress whether the power to award unlimited 
punitive damages could be lodged in an ad-
ministrative tribunal and we express no opi-
nion concerning the validity of legislation 
seeking to grant such authority. 

 
The judgment of the Court of Appeal is reversed. 

The Court of Appeal is directed to enter judgment 
reversing the trial court and directing it to issue a writ 
of mandate commanding Commission to vacate and 
set aside that part of its decision awarding Olander 
punitive damages and thereafter to take such further 
action not inconsistent with this opinion as it deems 
appropriate. 
 
Lucas, C. J., Mosk, J., Arguelles, J., Eagleson, J., and 
Kaufman, J., concurred. *1405  
 
BROUSSARD, J. 

I dissent. I adopt part III of the well-reasoned 
opinion of the Court of Appeal (prepared by Justice 
Work and concurred in by Acting Presiding Justice 
Staniforth and Justice Wiener) as my own opinion, 

with a few alterations. FN1 
 

FN1 Brackets together, in this manner [] 
without enclosing material, are used to in-
dicate deletions from the opinion of the Court 
of Appeal; brackets enclosing material (other 
than editor's added parallel citations) are, 
unless otherwise indicated, used to denote 
insertions or additions by this court. We thus 
avoid the extension of quotation marks 
within quotation marks, which would be in-
cident to the use of such conventional punc-
tuation, and at the same time accurately in-
dicate the matter quoted. Footnotes in the 
Court of Appeal opinion have been renum-
bered sequentially. 

 
Dyna-Med, [Inc. (Dyna-Med),] supported by 

amici[i] Merchants and Manufacturers Association 
(MMA) [and others], FN2 set forth multiple challenges 
to the [Fair Employment and Housing] Commission's 
[(Commission)] authority to award punitive damages. 
In essence, they contend [the Fair Employment and 
Housing Act's (]FEHA [or act)] language and legisla-
tive history preclude awarding punitive damages at the 
agency level. They stress the statutory language, con-
strued according to settled rules of statutory con-
struction, does not empower the Commission to award 
punitive damages but limits it to remedial action de-
signed to effectuate the underlying purposes of the act. 
Absent express legislative authorization, they argue it 
is the settled rule an administrative agency may not 
lawfully impose a penalty, whether civil or criminal in 
character. 
 

FN2 Future referrals to Dyna-Med's argu-
ments in this opinion also include those of 
amici[i]. 

 
Moreover, emphasizing the similarity between 

the language of title VII of the Federal Civil Rights 
Act of 1964 (title VII) and the FEHA, Dyna-Med 
relies on federal court precedent holding punitive 
damages are not available. Additionally, noting the 
housing discrimination provisions of the FEHA spe-
cifically authorize the Commission to order the pay-
ment of “punitive damages in an amount not to exceed 
one thousand dollars ($1,000)” ([Gov. Code,] § 
12987, subd. (2) [all further statutory references are to 
the Government Code unless otherwise indicated]), it 
argues the express provision for such punitive dam-
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ages in a parallel statutory scheme strongly suggests 
the omission of this remedy from the employment 
discrimination provisions was intentional. (See 
Commodore Home Systems, Inc. v. Superior Court 
(1982) 32 Cal.3d 211, 225 (dis. [opn.]) [ 185 Cal.Rptr. 
270, 649 P.2d 912].) Consequently, [Dyna-Med] 
contends that had the Legislature intended to allow 
recovery of extraordinary remedies such as punitive 
damages within the employment context, it could and 
would have expressly so provided. Dyna-Med asserts 
its construction is compelled by public policy, claim-
ing injecting punitive damages within this adminis-
trative context furthers neither the general principle of 
equal employment opportunity, nor voluntary resolu-
tion and conciliation. Finally, [Dyna-Med] stress[es] 
that procedures *1406 of administrative agencies 
often disregard traditional rules of evidence, severely 
limit discovery and are unfettered by safeguards in-
suring due process to litigants in the courts. 
 

Applying the rules of construction summarized in 
Honey Springs Homeowners Assn. v. Board of Su-
pervisors (1984) 157 Cal.App.3d 1122, 1136 [1137], 
fn. 11 [ 203 Cal.Rptr. 886], we [must] interpret the 
FEHA to ascertain and effectuate the purpose of the 
law, attempting to give effect to the usual and ordinary 
import of the statutory language; harmonizing any 
provision within the context of the statutory frame-
work as a whole; seeking a reasonable and common-
sense interpretation consistent with the apparent leg-
islative purpose and intent, practical rather than tech-
nical in character and upon application resultant of 
wise policy rather than absurdity; and, considering 
generally the context, the object in view, the evils to 
be remedied, the history of the times, legislation upon 
the same subject, public policy and contemporaneous 
construction. 
 

The [Fair Employment Practice Act (]FEPA[)] 
was enacted in 1959 and recodified in 1980 as part of 
the FEHA. The FEHA sets forth a comprehensive 
scheme for combating employment discrimination, 
recognizing “the need to protect and safeguard the 
right and opportunity of all persons to seek and hold 
employment free from discrimination. (§ 12920.)” ( 
Brown v. Superior Court (1984) 37 Cal.3d 477, 485 [ 
208 Cal.Rptr. 724, 691 P.2d 272].) The act declares 
that freedom from discriminatory practices in seeking, 
obtaining, and holding employment is a civil right. (§ 
12921.) In fact, section 12920 recognizes “the practice 
of denying employment opportunity and discriminat-

ing [in] the terms of employment for such reasons 
foments domestic strife and unrest, deprives the state 
of the fullest utilization of its capacities for develop-
ment and advance, and substantially and adversely 
affects the interest of employees, employers, and the 
public in general.” Such discrimination is contrary to 
public policy (§ 12920) and is an unlawful employ-
ment practice (§ 12940). The express underlying 
purpose of the act is “to provide effective remedies 
which will eliminate such discriminatory practices.” 
(§ 12920.) The Legislature has directed that the FEHA 
is to be construed “liberally” to accomplish its un-
derlying purposes. (§ 12993.) FN3 
 

FN3 Generally, “[t]he purpose of the FEHA 
is to provide effective remedies for the vin-
dication of constitutionally recognized civil 
rights, and to eliminate discriminatory prac-
tices on the basis of race, religious creed, 
color, national origin, ancestry, physical 
handicap, medical condition, marital status, 
sex and age. (See §§ 12920, 12921; Cal. 
Const., art. I, § 8.)” State Personnel Bd. v. 
Fair Employment & Housing Com. (1985) 39 
Cal.3d 422, 432 [ 217 Cal.Rptr. 16, 703 P.2d 
354].) 

 
The FEHA establishes the Department [of Fair 

Employment and Housing (the Department)] (§ 
12901) to investigate, conciliate, and seek redress of 
claimed discrimination (§ 12930). Complaints (§ 
12960) must be promptly *1407 investigated (§ 
12963). If it deems a claim valid, then it seeks to re-
solve the matter - in confidence - by conference, con-
ciliation, and persuasion. (§ 12963.7.) If that fails or 
seems inappropriate the Department may issue an 
accusation to be heard by the Commission. (§§ 12965, 
subd. (a), 12969; see too § 12930.) The Commission 
then determines whether an accused employer, union, 
or employment agency has violated the act. If it finds a 
violation it must “issue ... an order requiring such 
[violator] to cease and desist from such unlawful 
practice and to take such action, including, but not 
limited to, hiring, reinstatement or upgrading of em-
ployees, with or without back pay, and restoration to 
membership in any respondent labor organization, as, 
in the judgment of the commission, will effectuate the 
purposes of this part. ...” (§ 12970, subd. (a).) If the 
Department fails to issue an accusation within 150 
days after the filing of the complaint and the matter is 
not otherwise resolved, it must give complainant a 
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right-to-sue letter. Only then may that person sue in 
the superior court under the FEHA (§ 12965, subd. 
(b)). FN4 (See Commodore Home Systems, Inc. v. Su-
perior Court, supra, 32 Cal.3d 211, 213-214; Snipes v. 
City of Bakersfield (1983) 145 Cal.App.3d 861, 
865-868 [ 193 Cal.Rptr. 760]; see also State Personnel 
Bd. v. Fair Employment & Housing Com., supra, 39 
Cal.3d 422, 432 [433].) FN5 
 

FN4 However, the court in Commodore 
Home Systems, Inc. v. Superior Court, supra, 
noted: “Declarations by the Director and the 
general counsel of the Department advise 
that right-to-sue letters are the rule, not the 
exception, because the Department rarely is 
able to complete investigations, pursue con-
ciliation, and issue accusations within the 
150-day period. For that reason, a 
right-to-sue letter is issued, even in advance 
of 150 days, to any person who states in 
writing that he wants to withdraw his com-
plaint and file a civil action. We express no 
opinion on the propriety of that practice. ...” ( 
32 Cal.3d at p. 218, fn. 8.) 

 
FN5 In 1980, the Commission adopted a 
regulation providing that “[w]hile normal 
monetary relief shall include relief in the 
nature of back pay, reasonable exemplary or 
compensatory damages may be awarded in 
situations involving violations which are 
particularly deliberate, egregious or inex-
cusable.” (Cal. Admin. Code, tit. 2, § 7286.9, 
subd. (c).) The Commission clarified the 
meaning of this regulation in its precedential 
decision, D.F.E.H. v. Ambylou Enterprises 
(1982) F.E.H.C. Dec. No. 82-06 at pages 8, 
9-17, where it adopted the standards nor-
mally applied by the courts in assessing 
exemplary and compensatory damages. It 
was, however, repealed on May 16, 1985 
(effective 30th day thereafter, Cal. Admin. 
Register 85, No. 20) to eliminate the articu-
lated “incorrect” legal standard for awarding 
exemplary or compensatory damages. The 
repeal was not intended to affect the Com-
mission's authority to award such relief in 
appropriate cases as derived from the FEHA. 
(Cal. Admin. Code, tit. 2, § 7286.9, Cal. 
Admin. Code. Supp., Register 85, No. 20, p. 
134.) 

 
[My] conclusion [that] the Commission is em-

powered to award punitive damages arises from the 
statutory authority summarized above. It is undisputed 
an administrative agency's power to award such 
damages must arise from express statutory authoriza-
tion. Here, the Legislature delegated broad authority 
to the Commission to fashion appropriate remedies for 
unlawful employment practices in section 12970, 
subdivision (a): “If the commission finds that a res-
pondent has engaged in any unlawful practice under 
this *1408 part, it ... shall issue and cause to be served 
on the parties an order requiring such respondent ... to 
take such action, including, but not limited to, hiring, 
reinstatement or upgrading of employees, with or 
without back pay, and restoration to membership in 
any respondent labor organization, as, in the judgment 
of the commission, will effectuate the purposes of this 
part, and including a requirement for report of the 
manner of compliance.” (Italics added.) Attempting to 
harmonize this specific provision in context of the 
entire statutory framework, [I] find in section 12920 
the underlying purpose of the act is to provide effec-
tive remedies to eliminate discriminatory employment 
practices. Consequently, considering the legislative 
mandate to liberally construe the act to further these 
purposes (§ 12993), [I] conclude it has statutorily 
authorized the Commission to impose punitive dam-
ages where necessary to effectively remedy and 
eliminate unlawful FEHA employment practices. For, 
the Commission “may exercise such additional pow-
ers as are necessary for the due and efficient admin-
istration of powers expressly granted by statute, or as 
may fairly be implied from the statute granting the 
powers. [Citations.]”' ( Leslie Salt Co. v. San Fran-
cisco Bay Conservation etc. Com. (1984) 153 
Cal.App.3d 605, 617 [ 200 Cal.Rptr. 575] [quoting 
Dickey v. Raisin Proration Zone No. 1 (1944) 24 
Cal.2d 796, 810 ( 151 P.2d 505, 157 A.L.R. 324)].) 
 

Contrary to Dyna-Med's assertions, imposing 
punitive damages for deliberate violations is designed 
to effectively eliminate discriminatory employment 
practices. Potential liability for punitive damages is a 
substantial incentive for employers to eliminate, or 
refrain from committing, unlawful employment prac-
tices. Further, the possibility of “punitive damages 
may enhance the willingness of persons charged with 
violations to offer fair settlements during the concili-
ation process. [Fn. omitted.]” ( Commodore Home 
Systems, Inc. v. Superior Court, supra, 32 Cal.3d 211, 
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218.) Moreover, such damages are designed not only 
to punish the wrongdoer, but also to set an example to 
deter others from similar conduct. 
 

The facts of this case prove ordinary restitutio-
nary remedies are often ineffective in eliminating 
discriminatory practices. Awards of back pay are 
frequently insignificant because interim earnings are 
deducted or offset. Also, the value of reinstatement 
may be negligible because by the time employment 
discrimination cases are resolved, the plaintiff has had 
to find another job. Upgrading, back pay and reins-
tatement in cases of retaliation may not be effective 
deterrents or satisfactory remedies for complainants 
because the original work environment may no longer 
be conducive to continued employment. Conse-
quently, in light of the limited remedial effect of these 
permissible compensatory remedies, the award of 
punitive damages may be the only method of fulfilling 
the purposes of the act, including encouraging plain-
tiffs to seek relief by increasing their potential recov-
ery *1409 (see Claiborne v. Illinois Central Railroad 
(E.D.La. 1975) 401 F.Supp. 1022, 1026, affd. in part 
and vacated in part (5th Cir. 1978) 583 F.2d 143). 
 

Although the language of section 12970, subdi-
vision (a) is broad enough to encompass the award of 
punitive damages, Dyna-Med challenges this con-
struction, claiming the statutory construction doctrines 
of ejusdem generis, FN6 expressio unius est exclusio 
alterius, FN7 and noscitur a sociis FN8 compel a narrow 
interpretation limiting the Commission to ordering 
only affirmative, equitable, remedial relief. 
 

FN6 “'[T]he doctrine of ejusdem generis ... 
states that where general words follow the 
enumeration of particular classes of persons 
or things, the general words will be construed 
as applicable only to persons or things of the 
same general nature or class as those enu-
merated. The rule is based on the obvious 
reason that if the Legislature had intended the 
general words to be used in their unrestricted 
sense, it would not have mentioned the par-
ticular things or classes of things which 
would in that event become mere surplu-
sage.”' ( Sears[,] Roebuck & Co. v. San Di-
ego County Dist. Council of Carpenters 
(1979) 25 Cal.3d 317, 331, fn. 10 [ 158 
Cal.Rptr. 370, 599 P.2d 676], quoting Scally 
v. Pacific Gas & Electric Co. (1972) 23 

Cal.App.3d 806, 819 [ 100 Cal.Rptr. 501].) 
 

FN7 Expressio unius est exclusio alterius 
means that “the expression of certain things 
in a statute necessarily involves exclusion of 
other things not expressed. ...” ( Henderson v. 
Mann Theatres Corp. (1976) 65 Cal.App.3d 
397, 403 [ 135 Cal.Rptr. 266].) 

 
FN8 Under the rule of noscitur a sociis, “'the 
meaning of a word may be enlarged or re-
strained by reference to the object of the 
whole clause in which it is used.”' ( People v. 
Stout (1971) 18 Cal.App.3d 172, 177 [ 95 
Cal.Rptr. 593], quoting Vilardo v. County of 
Sacramento (1942) 54 Cal.App.2d 413, 420 
[129 P.2d 165].) 

 
Dyna-Med argues applying the doctrine of ejus-

dem generis to section 12970, subdivision (a) requires 
the authorizing language to be viewed in the light of 
the limited nature of the remedies specifically listed 
before the general language. In other words, because 
the only remedy enumerated involving the award of 
monetary or legal relief is the awarding of backpay 
[sic], it concludes the general remedy language may 
not be construed to expand the authorized remedies to 
embrace punitive damages, because the phrase is 
limited by specific examples of the relief available, all 
of which are traditional “make-whole” remedies. It 
asserts the same result is arrived at by employing the 
other cited rules of statutory construction, because the 
Legislature demonstrated an intent not to authorize the 
exercise of any additional power unequivocally em-
powering the Commission to take affirmative action 
and then listing examples of such affirmative 
“make-whole” relief. 
 

Properly analyzed, these rules do not sustain 
Dyna-Med's proffered statutory construction. These 
principles are mere guides to determining legislative 
intent and will not be applied to defeat the underlying 
legislative intent. ( Cal. State Employees' Assn. v. 
Regents of University of California (1968) 267 
Cal.App.2d 667, 670 [ 73 Cal.Rptr. 449]; Claiborne v. 
Illinois Central Railroad, supra, 401 F.Supp. 1022, 
1026.) Moreover, in evaluating legislative *1410 
intent from first gleaning the language of the statute, 
we should seek to avoid making any language mere 
surplusage and thus rendered useless. ( Moyer v. 
Workmen's Comp. Appeals Bd. (1973) 10 Cal.3d 222, 
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230 [ 110 Cal.Rptr. 144, 514 P.2d 1224]; Guelfi v. 
Marin County Employees' Retirement Assn. (1983) 
145 Cal.App.3d 297, 305 [ 193 Cal.Rptr. 343].) Ap-
plying the proffered rules of statutory construction 
effectively deprives the phrase “including but not 
limited to” of any meaning, when in fact it evinces 
clear legislative intent to expand, not limit, the list of 
remedies. (See America National Ins. Co. v. Fair 
Employment & Housing Com. (1982) 32 Cal.3d 603, 
611 [ 186 Cal.Rptr. 345, 651 P.2d 115] (dis. opn.); 
State Compensation Ins. Fund v. Workers' Comp. 
Appeals Bd. (1977) 69 Cal.App.3d 884, 890 [ 138 
Cal.Rptr. 509].) 
 

Dyna-Med next argues the underlying legislative 
history of the FEHA, and specifically section 12970, 
shows the Commission did not intend to allow puni-
tive damages. It argues the FEHA was modeled after 
the remedy language of the National Labor Relations 
Act (NLRA) which has been interpreted as not per-
mitting punitive damages; the FEHA authorizes “af-
firmative action including (but not limited to)” similar 
to the NLRA which has been construed by the courts 
as authorizing only remedial relief; and the Legisla-
ture's enactment of a parallel statutory scheme relating 
to housing discrimination expressly providing for 
punitive damages suggests the omission of this re-
medy from the employment discrimination provisions 
was intentional. 
 

The cited language of subdivision (a) of section 
12970 appeared originally in former Labor Code sec-
tion 1426, adopted in 1959 as part of the FEPA, which 
was later recodified and substantially reenacted in 
section 12970, subdivision (a). Without question, the 
phrase in dispute resembles section 10(c) of the NLRA 
(29 U.S.C.A. § 151 et seq., § 160(c)), which directs the 
National Labor Relations Board (NLRB) upon a 
finding of an unfair labor practice to issue a cease and 
desist order requiring the violator to “take such af-
firmative action, including reinstatement of em-
ployees with or without back pay, as will effectuate 
the policies of [the Act]. ...” This language in 1938 
was interpreted by the United States Supreme Court as 
not allowing punitive damages. ( Edison Co. v. Labor 
Board (1938) 305 U.S. 197, 235-236 [83 L.Ed. 126, 
143, 59 S.Ct. 206, 219-220].) FN9 *1411  
 

FN9 In Edison the Supreme Court stated: 
“That section [29 U.S.C. § 160(c)] authorizes 
the Board, when it has found the employer 

guilty of unfair labor practices, to require him 
to desist from such practices 'and to take such 
affirmative action, including reinstatement of 
employees with or without back pay, as will 
effectuate the policies of this Act.' [] We 
think that this authority to order affirmative 
action does not go so far as to confer punitive 
jurisdiction enabling the Board to inflict 
upon the employer any penalty it may choose 
because he is engaged in unfair labor prac-
tices, even though the Board [] be of the 
opinion that the policies of the Act might be 
effectuated by such an order. 

 
“The power to command affirmative action is 
remedial, not punitive, and is to be exercised 
in aid of the Board's authority to restrain vi-
olations and as a means of removing or 
avoiding the consequences of violation 
where those consequences are of a kind to 
thwart the purposes of the Act.” ( 305 U.S. 
197, 235-236 [83 L.Ed. 126, 143]; Commo-
dore Home Systems, Inc. v. Superior Court, 
supra, 32 Cal.3d 211, 224 (dis. opn.).) 

 
In 1969, the word “affirmative” preceding the 

word “action” was removed from section 12970, 
subdivision (a). (Stats. 1969, ch. 526, § 1, p. 1142.) 
FN10 Because this language was not otherwise mod-
ified in any relevant manner by the Legislature, Dy-
na-Med relies on federal precedent construing the 
NLRA as well as title VII of the Federal Civil Rights 
Act of 1964 which contains similar language within 
section 706(g), authorizing the trial court to enjoin 
intentional violations of the Civil Rights Act and to 
“order such affirmative action as may be appropriate, 
which may include, but is not limited to, reinstatement 
or hiring of employees, with or without back pay ... or 
any other equitable relief as the court deems appro-
priate. ...” (42 U.S.C. § 2000e-5(g).) FN11 Its reliance 
on federal precedent is misplaced. FN12 
 

FN10 The Attorney General notes the ap-
parent reason for this change was to distin-
guish the “action” which the Commission 
could order from the narrow definition of 
“affirmative actions” as educational and 
promotional activities which was added to 
FEHA's predecessor statute in 1967. (See 
former Lab. Code, § 1413, subd. (g), added 
by § 5 of Stats. 1967, ch. 1506, § 1, at p. 
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3573.) This construction is also proffered by 
Dyna-Med and amicus MMA. Because [I] do 
not rely on that legislative modification, [I] 
do not comment on the correctness of that 
assertion. 

 
FN11 “The authority of courts to grant relief 
in actions brought under the Equal Em-
ployment Opportunity Act of 1972 is go-
verned by the same statutory provision which 
applies in actions under Title VII of the Civil 
Rights Act of 1964 [(]42 U.S.C. § 
2000e-5(g).[)] [Fn. omitted.] [That section] 
authorizes courts to order 'such affirmative 
action as may be necessary' to remedy un-
lawful employment practices.” ( Richerson v. 
Jones (3d Cir. 1977) 551 F.2d 918, 923.) 

 
FN12 [I am] aware the majority in Commo-
dore Home Systems, Inc. v. Superior Court, 
supra, 32 Cal.3d 211, 217, when determining 
that the FEHA does not limit the relief a court 
may grant in a statutory suit charging em-
ployment discrimination and that all relief 
generally available in noncontractual actions, 
including punitive damages may be obtained 
in such a civil action under the FEHA, noted 
differences between the NLRA as well as 
section 706(g)of title VII of the Civil Rights 
Act of 1964 (42 U.S.C. § 2000e-5(g)) which 
diminish the weight of federal precedent in-
terpreting the federal statutes as not autho-
rizing awards of either general compensatory 
or punitive damages. However, because [I] 
believe the [distinctions] in Commodore 
rested substantially on the precise context of 
the issue the court was reviewing (i.e., the 
separate and distinct route to resolution of 
claims through private court action, and not 
administrative relief), [I] do not rely on 
[them] here. 

 
Critical differences between the NLRA and the 

FEHA convince [me] the federal precedent is not 
apposite. (See, e.g., Edison Co. v. Labor Board, supra, 
305 U.S. 197, 235-236 [83 L.Ed. 126 [143, 59 S.Ct. 
206, 219-220]]; see also Pearson v. Western Elec. Co., 
etc. (10th Cir. 1976) 542 F.2d 1150, 1152; Van Hoo-
missen v. Xerox Corporation (N.D.Cal. 1973) 368 
F.Supp. 829, 837.) Granted, “[w]hen legislation has 
been judicially construed and a subsequent statute on 

the same or an analogous subject is framed in the 
identical language, it will ordinarily be presumed that 
the Legislature intended that the language as used in 
the later enactment would *1412 be given a like in-
terpretation. This rule is applicable to state statutes 
which are patterned after the federal statutes. [Cita-
tions.]”' ( Belridge Farms v. Agricultural Labor Re-
lations Bd. (1978) 21 Cal.3d 551, 557 [ 147 Cal.Rptr. 
165, 580 P.2d 665], quoting Los Angeles Met. Transit 
Authority v. Brotherhood of Railroad Trainmen 
(1960) 54 Cal.2d 684, 688-689 [ 8 Cal.Rptr. 1, 355 
P.2d 905]; Union Oil Associates v. Johnson (1935) 2 
Cal.2d 727, 734-735 [ 43 P.2d 291, 98 A.L.R. 1499].) 
However, this recognized principle of statutory con-
struction rests upon the predicate the latter statute 
involved the same or an analogous subject which has 
similar [or] identical language. Here, the subjects are 
not analogous. The underlying purposes of the NLRA 
and the FEHA (or FEPA) differ. The former exists to 
prevent industrial unrest and strife or, in other words, 
to promote industrial peace ( Carey v. Westinghouse 
Corp. (1964) 375 U.S. 261, 271 [11 L.Ed.2d 320, 328, 
84 S.Ct. 401]), while the latter exists to eliminate 
specific discriminatory practices ( State Personnel Bd. 
v. Fair Employment & Housing Com., supra, 39 
Cal.3d 422, 432). More specifically, the NLRA regu-
lates and encourages collective bargaining between 
employers and employees ( Carey v. Westinghouse 
Corp., supra, 375 U.S. at p. 271 [11 L.Ed.2d at p. 328, 
84 S.Ct. at p. 409]; N.L.R.B. v. Pincus Bros., 
Inc.-Maxwell (3d Cir. 1980) 620 F.2d 367, 376; Bloom 
v. N.L.R.B. (D.C. Cir. 1979) 603 F.2d 1015. 1019), 
while the FEHA makes employment discrimination 
against certain enumerated groups illegal. The former 
is designed to protect the rights of workers to organize 
into bargaining units and to create a cooperative at-
mosphere of recognition between labor and manage-
ment. (See N.L.R.B. v. Knuth Bros., Inc. (7th Cir. 
1976) 537 F.2d 950, 957.) On the other hand, the latter 
is designed to protect the individual's constitutional 
right to be free from discrimination within the em-
ployment setting ( State Personnel Bd. v. Fair Em-
ployment & Housing Com., supra, 39 Cal.3d at p. 
432), not to create a spirit of cooperation between 
labor and management. Instead, the FEHA was de-
signed to provide an efficient administrative remedy 
to enforce an employee's right to be treated equally 
and to insure employers refrain from committing 
discriminating employment practices. Moreover, the 
NLRA does not provide a claimant with an analogous 
right to independently pursue an unfair labor practices 
claim in the courts upon administrative default or 

1934



743 P.2d 1323 Page 23
43 Cal.3d 1379, 743 P.2d 1323, 241 Cal.Rptr. 67, 46 Fair Empl.Prac.Cas. (BNA) 1143, 44 Empl. Prac. Dec. P 37,503
(Cite as: 43 Cal.3d 1379) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

issuance of a right-to-sue letter, while the FEHA pro-
vides both judicial and administrative remedial pro-
cedures, requiring sensitivity to consistency in avail-
able relief. FN13 *1413  
 

FN13 While comparing the NLRA with title 
VII, the court in Claiborne v. Illinois Central 
Railroad, supra, 401 F.Supp. 1022, 
1024-1025, aptly explained: “Moreover, the 
aim of the N.L.R.A. was to establish a 
framework within which management and 
labor could resolve their conflicts, whether 
by collective bargaining or economic war-
fare, e.g., strikes and lockouts. The N.L.R.A. 
was not meant to be outcome determinative, 
i.e., it was not to ensure that management or 
labor wins every conflict. It simply defined 
permissible methods of engaging in indus-
trial conflict and sought to channel la-
bor/management conflict into peaceful ne-
gotiations. Title VII is radically different. It 
seeks to end all employment discrimination. 
It does not define permissible methods of 
discrimination nor does it establish a 
framework allowing for employment dis-
crimination. Its aim is to be outcome deter-
minative and to see that employees who are 
discriminated against win every conflict. 

 
“Punitive damages under the N.L.R.A. are 
inappropriate because they would only serve 
to exacerbate conflict between management 
and labor within the permissible sphere of 
industrial conflict, i.e., strikes and lock-outs. 
The party assessed punitive damages could 
seek revenge in the next strike or be recalci-
trant at the bargaining table. This would un-
dermine the spirit of cooperation that is ne-
cessary for good-faith collective bargaining 
and the peaceful resolution of industrial 
conflicts. Such revenge seeking would be 
almost impossible to prove unless the party 
accused of it stated this was a reason for its 
action. Punitive damages might also create a 
sense of moral superiority in the side re-
ceiving them, discouraging that side from 
negotiating and avoiding strikes because it 
felt it was 'right.' Furthermore, punitive 
damages might permit the N.L.R.B. to de-
stroy the equality of power between man-
agement and labor that Congress intended to 

create by the N.L.R.A. [(]Note, Tort Reme-
dies for Employment Discrimination Under 
Title VII, 54 Va.L.Rev. 491, 502 (1968).[)] 

 
“No such dangers exist under Title VII. Em-
ployment discrimination is not negotiable so 
there is no negotiating process to undermine. 
Where there is employment discrimination, 
there is no equality of power to be main-
tained, since employment discrimination is 
absolutely prohibited. Finally, there is no 
permissible area of conflict where revenge 
for punitive damages might be sought. In-
deed, the possibility of punitive damages 
under Title VII should encourage an end to 
employment discrimination [...]. Accor-
dingly, the profoundly different aims of Title 
VII and the N.L.R.A. should lead to a dif-
ferent, not similar, decision on punitive 
damages.” 

 
Upon reviewing the Claiborne court's deci-
sion, the Fifth Circuit stated: “Without ap-
proving or disapproving the lower court's 
resolution of the Title VII issue, its discus-
sion of Title VII and the different purposes of 
the Civil Rights Act as compared to the 
[NLRA] ... is fully persuasive that an award 
of punitive damages does not so conflict with 
the purpose embodied in Title VII that it 
should be disallowed in a combined [Title 
VII and 42 United States Code section 1981] 
suit.” ( Claiborne v. Illinois Cent. R.R. (5th 
Cir. 1978) 583 F.2d 143, 154.) 

 
Dyna-Med's reliance on title VII cases is similarly 

misplaced. (See, e.g., Shah v. Mt. Zion Hospital & 
Medical Ctr. (9th Cir. 1981) 642 F.2d 268, 272; De-
Grace v. Rumsfeld (1st Cir. 1980) 614 F.2d 796, 808; 
Richerson v. Jones, supra, 551 F.2d 918, 926; Pearson 
v. Western Electric Co., supra, 42 F.2d 1150, 1152.) 
42 United States Code section 2000e-5(g) of title VII 
significantly provides: “[T]he court may ... order such 
affirmative action as may be appropriate, which may 
include, but is not limited to, ... or any equitable relief 
as the court deems appropriate.” (Italics added.) Sev-
eral decisions have focused on this phrase “any other 
equitable relief” in determining that punitive damages 
are not awardable, for they are traditionally not 
available in equity. (See Shah v. Mt. Zion Hospital & 
Medical Ctr., supra, 642 F.2d 268, 272,; Miller v. 
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Texas State Bd. of Barber Examiners (5th Cir. 1980) 
615 F.2d 650, 654; Richerson v. Jones, supra, 551 
F.2d 918, 927.) Consequently, these courts have un-
derstandably held the explicit reference to equitable, 
and the silence with regard to legal, relief suggests the 
unavailability of punitive damages under title VII. In 
contrast, the FEHA expressly empowers the Com-
mission to take whatever action is necessary to ef-
fectuate its policies, without an express limitation to 
equitable relief or complete silence as to legal relief. 
The absence of such qualifying language *1414 and 
complete silence regarding legal damages in the 
FEHA further dissuades [me] from following the cited 
federal precedent. FN14 
 

FN14 Amicus MMA contends the title VII 
cases are not distinguishable here because of 
the inclusion of the term “equitable” in the 
remedies section of the statute, citing the 
remedy language contained in the Federal 
Age Discrimination [in] Employment Act 
(ADEA) (29 U.S.C. § 621 et seq.). 29 United 
States Code section 626(b) pertinently pro-
vides: “In any action brought to enforce this 
chapter the court shall have jurisdiction to 
grant such legal or equitable relief as may be 
appropriate to effectuate the purposes of this 
chapter, including without limitation judg-
ments compelling employment, reinstate-
ment or promotion, or enforcing the liability 
for amounts deemed to be unpaid minimum 
wages or unpaid overtime compensation 
under this section. ...” 

 
MMA notes that every circuit court which 
has considered the issue of whether the 
ADEA permits the disposition of punitive 
and pain and suffering damages has held in 
the negative. (See Slatin v. Stanford Re-
search Institute (4th Cir. 1979) 590 F.2d 
1292; Vazquez v. Eastern Air Lines, Inc. (1st 
Cir. 1978) 579 F.2d 107; Dean v. American 
Sec. Ins. Co. (5th Cir. 1977) 559 F.2d 1036; 
Rogers v. Exxon Research & Engineering 
Co. (3d Cir. 1977) 550 F.2d 834; Naton v. 
Bank of California (9th Cir. 1981) 649 F.2d 
691.) In deciding pain and suffering or puni-
tive damages are not necessary to effectuate 
the purposes of the ADEA, the Dean and 
Rogers v. Exxon cases rely heavily on the 
provision for liquidated damages in cases of 

willful violations of the ADEA. ( Rogers v. 
Exxon, supra, at p. 840; Dean v. American 
Sec. Ins. Co., supra, at p. 1039.) After re-
viewing the legislative history, Dean states 
the sponsor of the bill “held the view that [] 
liquidated damages could effectively supply 
the deterrent and punitive damages which 
both criminal penalties and punitive damages 
normally serve. [Fn. omitted.]” (Id., at p. 
1040.) There is no analogous provision spe-
cifying the type of damages that can be 
awarded in cases of willful violations in the 
FEHA, and thus we do not find the ADEA 
cases controlling. I note that although three 
of the courts (Rogers, supra, at [p. 841]; 
Naton, supra, at p. 699, and Slatin, supra, at 
p. 1296) expressed concern that pain and 
suffering damages would negatively impact 
the conciliation process, the court in Vaz-
quez, supra, 579 F.2d 107, expressly rejected 
the proposition, concluding that a contrary 
result might be so logically reached (i.e., the 
employer might be less likely to compromise 
a claim if he knows no pain and suffering 
damages can be awarded against him). (Id., at 
p. 111.) 

 
[][T]he FEHA provides alternative avenues of 

relief through either the administrative or the judicial 
process. As already explained, both procedures 
commence with the filing of a complaint with the 
Department. (§ 12960.) Under the judicial route, a 
complainant receives a right-to-sue notice and files an 
action in court. (§ 12965, subd. (b).) Under the ad-
ministrative route, the Department investigates the 
complaint (§ 12963), conducts discovery (§§ 
12963.1-12963.5), attempts conciliation (§ 12963.7), 
files an accusation with the Commission (§ 12965, 
subd. (a)), and presents the case to the Commission (§ 
12969). The decision, however, whether to go to court 
does not rest with the claimant. Rather, the Depart-
ment has exclusive jurisdiction over the case for 150 
days (§§ 12960, 12965, subd. (b)), and must give a 
right-to-sue letter to the claimant if an accusation is 
not issued within the time period before the claimant 
may file a court action. However, although this private 
right of action under section 12965, subdivision (b), 
appears to be contingent upon the Department's deci-
sion not to prosecute or the lapse of 150 days, “[a]s a 
practical matter ... parties who intend to pursue their 
case in court are given 'right to sue' letters in every 
case, even *1415 in advance of the 150-day limit.” ( 
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State Personnel Bd. v. Fair Employment & Housing 
Com., supra, 39 Cal.3d 422, 433, fn. 11.) Where the 
Department decides to administratively handle the 
case, the complainant may not pursue a civil action. 
(See generally Snipes v. City of Bakersfield, supra, 
145 Cal.App.3d 861, 865-868.) In essence, this ad-
ministrative process was designed to be supported 
completely by the Department's own staff of investi-
gators, attorneys and other personnel to prosecute the 
alleged violation rather than bestowing that responsi-
bility upon a complainant. (See [ State Personnel Bd., 
supra], at p. 432.) In fact, the [L]egislature originally 
provided for only the administrative route and later 
added the judicial avenue of relief, but retained the 
former apparently to highlight its intent the adminis-
trative process was designed to handle the bulk of the 
cases and its belief the administrative process would 
operate effectively to eliminate employment dis-
crimination. Indeed, “[t]he FEPC has been entrusted 
with the duty of effectuating the declared policy of the 
state to protect and safeguard the rights and oppor-
tunities of all persons to seek, obtain and hold em-
ployment without discrimination.” ( Northern Inyo 
Hosp. v. Fair Emp. Practice [] Com. (1974) 38 
Cal.App.3d 14, 25 [ 112 Cal.Rptr. 872].) 
 

In Commodore Home Systems, Inc. v. Superior 
Court, supra, 32 Cal.3d 211, 221, this [] Court held 
compensatory and punitive damages are available to 
persons who “elect” the judicial avenue of relief under 
the FEHA. FN15 Thus, an anomaly arises if punitive 
damages are not likewise available within the admin-
istrative avenue of relief. As Justice Richardson 
pointed out in his dissent in Commodore, supra, at 
pages 222-223, “it would be wholly anomalous to 
allow punitive damages to accusors [sic] who have 
been unsuccessful administratively before the com-
mission, but to deny such damages to those whose 
claims have been successfully established. The result 
of any such disparity of remedy would be to encourage 
[claimants to file insufficient or inadequate] com-
plaints with the commission in order to avoid or cir-
cumvent administrative proceedings in the hope of 
obtaining punitive damages in subsequent civil ac-
tions. Such a consequence would be contrary to FE-
HA's policy of eliminating employment discrimina-
tion through administrative 'conference, conciliation, 
and persuasion.' (Gov. Code, § 12963.7, subd. (a).)” 
Moreover, given the substantial volume of complaints 
received by the Department, if it pursued only the 
strongest cases with the most egregious FEHA viola-
tions, then ironically claimants with weaker cases who 

could afford to pursue judicial action would have 
access to compensatory and exemplary damages while 
stronger cases heard by the Commission would not. A 
construction permitting this would defeat *1416 an 
underlying purpose for administrative relief, to wit, to 
provide an administrative scheme and forum for 
complainants to vindicate their employment rights, 
regardless of economic status. Indeed, public policy 
prohibiting employment discrimination practices 
cannot permit an individual claimant's affluence to 
determine whether he/she is entitled to effective relief. 
Absent the availability of similar relief, it is inevitable 
that equal protection violations will occur. FN16 
 

FN15 The question whether the Commission 
can award compensatory and punitive dam-
ages was expressly reserved[.] [] ( Commo-
dore Home Systems Inc. v. Superior Court, 
supra, 32 Cal.3d 211, [215, 220]; State Per-
sonnel Bd. v. Fair Employment & Housing 
Com., supra, 39 Cal.3d 422, 429, 434, fn. 
12.) 

 
FN16 The depth of the impact of the possi-
bility of disparity in available remedies is far 
greater than initially meets the eye with re-
gard to the indigent or less sophisticated 
claimants who cannot mount or sustain a 
lengthy civil action. Those individuals will 
be denied an opportunity to obtain an award 
of punitive damages solely because of their 
economic or social circumstances. Not only 
is this distinction among claimants irrelevant, 
but it is contrary to the Legislature's intent to 
eliminate employment discrimination, and 
violates the basic principles of equal protec-
tion. Unfortunately, economic status is often 
strongly correlated to race, sex, and various 
other forms of discrimination prohibited by 
the FEHA. If such victims of employment 
discrimination, often unemployed at the time 
they seek relief, cannot obtain full relief 
through the administrative proceedings made 
available to them, then in essence the FEHA 
will foster discrimination rather than elimi-
nate it as judicial relief to this class is not 
economically feasible. The Legislature in-
tended to create an expeditious, complete, 
administrative remedy, not an inferior mode 
of relief occasionally available to the unfor-
tunate. 
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Moreover, if the Commission is prohibited from 

awarding punitive damages while courts are free to do 
so, the underlying purposes of the administrative 
avenue of adjudication will be undermined. The 
Commission was created to interpret and implement 
the act and concomitantly to develop expertise in 
employment discrimination practices in California. 
(See § 12935; see generally State Personnel Bd. v. 
Fair Employment & Housing Com., supra, 39 Cal.3d 
422, 432.) By establishing an administrative avenue of 
relief in the Commission with such expertise, the 
FEHA is designed to promote efficient resolution of 
discrimination complaints while removing additional 
pressure from the state's overburdened judicial sys-
tem. In fact, if the Commission was prohibited from 
awarding punitive damages while the courts were free 
to do so, the Department might forego seeking ad-
ministrative relief, thus delaying any relief and em-
broiling the discriminated person in unwanted cour-
troom proceedings. Further, this affects the fulfillment 
of the Department's role in that particular case with 
regard to conference, conciliation and persuasion 
efforts to resolve the dispute. [I] believe [this] con-
struction [] provides “a reasonable and common sense 
interpretation consistent with the apparent purpose 
and intention of the lawmakers, practical rather than 
technical in nature, and which, when applied, will 
result in wise policy rather than mischief or absurdi-
ty.” ( Honey Springs Homeowners Assn.[, Inc.] v. 
Board of Supervisors, supra, 157 Cal.App.3d 1122, 
1136, fn. 11; United Business Com. v. City of San 
Diego (1979) 91 Cal.App.3d 156, 170 [ 154 Cal.Rptr. 
263].) 
 

Further, the Commission is authorized to interpret 
the FEHA both by regulation (§ 12935, subd. (a)(1)) 
and a system of precedential opinions *1417 (§ 12935, 
subd. (h)). Although the ultimate interpretation of a 
statute rests with the courts, consistent administrative 
construction of a statute over many years, particularly 
when it originated with those charged with putting the 
statutory machinery into effect and enforcing it, is 
entitled to great weight and will be followed unless 
clearly erroneous. ( Gay Law Students Assn. v. Pacific 
Tel. & Tel. Co. (1979) 24 Cal.3d 458, 491 [ 156 
Cal.Rptr. 14, 595 P.2d 592]; Judson Steel Corp. v. 
Workers' Comp. Appeals Bd. (1978) 22 Cal.3d 658, 
668 [ 150 Cal.Rptr. 250, 586 P.2d 564]; DeYoung v. 
City of San Diego (1983) 147 Cal.App.3d 11, 18 [ 194 
Cal.Rptr. 722].) [] [I]n 1980, the Commission prom-

ulgated title 2, California Administrative Code section 
7286.9, subdivision (c) providing: “While normal 
monetary relief shall include relief in the nature of 
back pay, reasonable exemplary or compensatory 
damages may be awarded in situations involving vi-
olations which are particularly deliberate, egregious or 
inexcusable.” Although this regulation was repealed 
in 1985 as setting forth an incorrect and misleading 
standard, the Commission held in D.F.E.H. v. Amby-
lou Enterprises, Inc. (1982) F.E.H.C. Dec. No. 82-06), 
compensatory and punitive damages are available 
under the FEHA (id., at p. 8); punitive damages are 
designed to punish a wrongdoer and provide an ex-
ample to deter others from similar conduct as are 
permissible in a court of law (id., at p. 13); and the 
availability of such damages is governed by Civil 
Code section 3294. (Id., at p. 13.) In D.F.E.H. v. 
Fresno Hilton Hotel (1984) F.E.H.C. Dec. No. 84-03, 
app[eal] pending[], the Commission held that under 
section 12970, subdivision (a), it could award both 
compensatory (id., at pp. 34-36) and punitive (id., at 
pp. 36-40) damages. The Commission declared: “The 
purpose of awarding punitive damages is to punish or 
[] make an example of respondent, when it [has] en-
gaged in, condoned, or ratified conduct which is op-
pressive, fraudulent or malicious. (Civ. Code, § 
3294)” (Id., at p. 37; see also D.F.E.H. v. Donald 
Schriver, Inc. (1984) F.E.H.C. Dec. No. 84-07, app. 
pending, declaring the Commission is authorized to 
award punitive damages (id., at [p.] 18) [] follow[ing] 
the judicial standard set forth in Civ. Code, § 3294 
(id., at pp. 18-22).) 
 

Since the Commission first interpreted section 
12970, subdivision (a) in 1980, the Legislature has 
amended the FEHA on numerous occasions without 
addressing the language in dispute regarding the 
Commission's authority to award appropriate effective 
relief. “[W]here the Legislature has failed to modify 
the statute so as to require an interpretation contrary to 
the regulation, that fact may be considered to be an 
indication that the ruling was consistent with the 
Legislature's intent.” ( Action Trailer Sales, Inc. v. 
State Bd. of Equalization (1975) 54 Cal.App.3d 125, 
133-13[4] [ 126 Cal.Rptr. 339]; see also Coca-Cola 
Co. v. State Bd. of Equalization (1945) 25 Cal.2d 918, 
922 [ 156 P.2d 1].) *1418  
 

Dyna-Med relies upon a bill introduced but not 
enacted by the Legislature in 1976 (Assem. Bill No. 
3124) (2 Assem. Final Hist. (1975-1976 Reg. Sess.) p. 
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1658) which would have expressly authorized the 
Commission to award damages in employment dis-
crimination cases in an amount not to exceed $500. 
FN17 [Dyna-Med's] reliance on proposed, but unpassed 
legislation is misplaced. ( National Elevator Services, 
Inc. v. Department of Industrial Relations (1982) 136 
Cal.App.3d 131, 141 [ 186 Cal.Rptr. 165]; Miles v. 
Workers' Comp. Appeals Bd. (1977) 67 Cal.App.3d 
243, 248, fn. 4 [ 136 Cal.Rptr. 508]; Sacramento 
Newspaper Guild v. Sacramento County Bd. of Suprs. 
(1968) 263 Cal.App.2d 41, 58 [ 69 Cal.Rptr. 480]; see 
United States v. Wise (1962) 370 U.S. 405, 411 [8 
L.Ed.2d 590, 594-595, 82 S.Ct. 1354].) 
 

FN17 The Legislature attempted in 
1983-1984 to amend section 12970, subdi-
vision (a) to specifically authorize compen-
satory and punitive damages as “declaratory 
of existing law” in Senate Bill No. 2012; 
however, this language was removed before 
its enactment. (Stats. 1984, ch. 1754, § 3, p. 
6406.) 

 
During the 1981-1982 legislative session, the 
Legislature twice declined to enact statutes 
which would have prohibited the Commis-
sion from awarding punitive damages in 
Senate Bill No. 516 and Assembly Bill No. 
879. 

 
Dyna-Med next argues the express authorization 

in section 12987, subdivision (2) for the Commission 
to award actual and punitive damages up to $1,000 in 
housing discrimination cases and the omission of a 
similar provision in the employment discrimination 
provisions of the FEHA, suggests the Legislature did 
not intend punitive damages be available to remedy 
discriminatory employment practices. It further notes 
this distinction exists between the federal fair housing 
and fair employment statutes causing the courts to 
hold a specific punitive damage provision in the for-
mer implies punitive damages are not available under 
the employment provisions. (See tit. VIII of the Civil 
Rights Act, 42 U.S.C. § 3612(c), relating to fair 
housing which specifically permits recovery up to 
$1,000 in punitive damages in comparison to the ab-
sence of any corresponding authorization for punitive 
damages in tit. VII; see, e.g., Richerson v. Jones, su-
pra, 551 F.2d 918, 927-928.) Accordingly, it contends 
that had the Legislature intended to empower the 
Commission to award punitive damages, it would 

have [] so [provided as] it had [] in parallel legislation. 
Again, [I am] unpersuaded. 
 

In 1959, when the FEPA was enacted, the Leg-
islature also enacted the Hawkins Act (former Health 
& Saf. Code, § 35700 et seq., enacted by Stats. 1959, 
ch. 1681, § 1, p. 4074), prohibiting housing discrim-
ination [in publicly assisted housing], and the Unruh 
Civil Rights Act (enacted by Stats. 1959, ch. 1866, §§ 
1-4, p. 4424; Civ. Code, § 51 et seq.), prohibiting 
discrimination in business establishments. In 1963, the 
Hawkins Act was replaced by the Rumford Fair 
Housing Act (former Health & Saf. Code, § 35700 et 
seq., enacted by Stats. 1963, ch. 1853, §§ 1-2, p. 
3823). The Hawkins Act originally permitted com-
plainants to sue for the award of damages of not *1419 
less than $500. (Former Health & Saf. Code, § 35730.) 
However, in 1963 when the Hawkins Act was re-
placed by the Rumford Act (Stats. 1963, ch. 1853, § 2, 
p. 3823 et seq.), the Commission was empowered to 
order a violator to pay damages (not exceeding $500) 
if the Commission determined certain other delineated 
remedies were not available (id., at pp. 3828-3829). In 
1975, the maximum damage award was increased to 
$1,000. (Stats. 1975, ch. 280, § 1, p. 701.) In 1977, the 
Commission was authorized to order such action by a 
violator as deemed appropriate to serve the law, in-
cluding, but not limited to the sale or rental of the 
same or similar housing, the provision of nondiscri-
minatory purchase, rental and financing terms, and 
“[t]he payment of actual and punitive damages” not 
exceeding $1,000 (Stats. 1977, ch. 1187, § 10, p. 
3893; ch. 1188, § 13.1, pp. 3905-3906). Essentially, 
this statutory scheme was then carried into the FEHA 
when the employment and housing statutory schemes 
were combined. 
 

As the foregoing history illustrates, although both 
the housing and employment discrimination statutes 
are now contained within a single act, the FEHA, they 
followed different legislative routes of treatment re-
sulting in totally separate, original enactments. The 
Legislature has consistently placed limitations on 
remedies available in the housing context while at the 
same time granting the Commission broad discretion 
to fashion appropriate awards in the employment 
context. Consequently, because the limitation on re-
covery within the housing context in section 12987, 
subdivision (2) expressly notes punitive damages only 
to limit the availability of such damages, the absence 
of any express reference to such damages in section 
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12970, subdivision (a) within the employment context 
should not be construed as a lack of authority, but 
rather a lack of statutory limitation on such damages. 
 

Further, [this] construction of the FEHA coin-
cides with public policy. The public commitment to 
eliminate discrimination as explicitly set forth in sec-
tion 12920 and characterized as a civil right in section 
12921, is constitutionally guaranteed by article I, 
section 8 of the California Constitution. Section 8 
provides: “A person may not be disqualified from 
entering or pursuing a business, profession, vocation, 
or employment because of sex, race, creed, color, or 
national or ethnic origin.” “The right to work and the 
concomitant opportunity to achieve economic security 
and stability are essential to the pursuit of life, liberty 
and happiness.” ( Sail'er Inn [, Inc.] v. Kirby (1971) 5 
Cal.3d 1, 17 [ 95 Cal.Rptr. 329, 485 P.2d 529, 46 
A.L.R.3d 351].) 
 

Dyna-Med next contends the absence of proce-
dural safeguards existing within the judicial system 
requires a conclusion punitive damages not be avail-
able in administrative proceedings. [I] recognize there 
may be differences in general procedure, rules of 
evidence, discovery, etc. However, the Commission is 
expressly permitted to award punitive damages in 
housing *1420 discrimination cases. Moreover, both 
the Administrative Procedure Act (APA) (§ 11500 et 
seq.) and Code of Civil Procedure section 1094.5 
provide procedural protections to insure due process 
concerns are satisfied. [] ([See] American National 
Ins. Co. v. Fair Employment & Housing Com., supra, 
32 Cal.3d 603, 607 [substantial evidence review by 
superior court]; [see also] State Personnel Bd. v. Fair 
Employment & Housing Com., supra, 39 Cal.3d 422, 
433, and Kerrigan v. Fair Employment Practice Com. 
(1979) 91 Cal.App.3d 43, 51 [ 154 Cal.Rptr. 29] [] 
[independent judgment review] [].) In any event, 
“[Commission] hearings are always full evidentiary 
proceedings governed by the California rules of evi-
dence and conducted in accordance with the Califor-
nia Administrative Procedure Act. (§§ 11500 et seq., 
12972.) A record is preserved to facilitate judicial 
review, and the [Commission] is required to issue a 
decision setting forth findings of fact and conclusions 
of law in every contested case. (§§ 11517, subd. (b), 
11518.) Cross-examination is, of course, permitted. 
...” ( State Personnel Bd. v. Fair Employment & 
Housing Com., supra, 39 Cal.3d 422, 433.) 
 

Finally, Dyna-Med direly predicts giving the 
Commission authority to award punitive damages will 
open a Pandora's Box concerning the authority of 
administrative agencies generally to award punitive 
damages. However, although many administrative 
agencies are governed by the APA, it is the FEHA, not 
the APA, which gives the Commission the authority to 
order “such action ... as, in the judgment of the com-
mission [,] will effectuate the purposes” of the FEHA 
(§ 12970, subd. (a)). If the Legislature gives an agency 
responsibility to protect the public and authorizes it to 
take the appropriate steps necessary to carry out the 
purposes of an act it enforces, then such an agency 
should be authorized to determine claims for punitive 
damages. Whether other administrative agencies have, 
or will be given, such authorization can only be de-
termined upon a review of those agencies own statu-
tory authority, a review not necessary to this appeal. 
*1421  
 
Cal. 
Dyna-Med, Inc. v. Fair Employment & Housing Com. 
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Court of Appeal, Second District, Division 7, Cali-

fornia. 
The PEOPLE, Plaintiff and Respondent, 

v. 
Freddy Moreno TORRES, Defendant and Appellant. 
 

No. B080379. 
March 15, 1995. 

Rehearing Denied April 17, 1995. 
Review Denied June 15, 1995. 

 
Defendant was convicted in the Superior Court, 

Los Angeles County, No. BA056438,Thomas R. 
Simpson, J., of one count of first-degree murder with 
robbery as a special circumstance and two counts of 
attempted robbery. Defendant appealed. The Court of 
Appeal, Johnson, J., held that: (1) definitions of rob-
bery and extortion by police witness were inadmissi-
ble; (2) opinion of police witness that defendant's acts 
in “collecting rent” from drug dealer constituted rob-
bery rather than extortion was inadmissible; (3) 
counsel was deficient in not objecting to prosecutor's 
asking police witness to define robbery and extortion 
for the jury and in not requesting curative instruction; 
(4) prosecutor did not commit misconduct in ques-
tioning witness; (5) defendant failed to show that 
counsel's failure to challenge improper testimony 
affected outcome of trial; and (6) instruction on lesser 
included offense was precluded by evidence which 
supported finding on all of the elements of robbery 
and negated necessary element of extortion. 
 

Affirmed. 
 

West Headnotes 
 
[1] Criminal Law 110 469.3 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k469.3 k. Questions of law. Most 
Cited Cases  
 

Definitions of offenses of extortion and robbery 

were inadmissible when proffered by police officer, 
who was testifying as an expert, in colloquy with 
prosecutor concerning whether alleged act of defen-
dant in “collecting rent” from drug dealer for privilege 
of doing business within gang territory constituted 
extortion or robbery. 
 
[2] Criminal Law 110 449.1 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k449 Witnesses in General 
                      110k449.1 k. In general; subjects of 
opinion evidence. Most Cited Cases  
 

Opinion testimony is generally inadmissible at 
trial, except in circumstances where it will assist the 
jury to understand the evidence or a concept beyond 
common experience. West's Ann.Cal.Evid.Code §§ 
800, 801. 
 
[3] Criminal Law 110 471 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k471 k. Matters of common know-
ledge or observation in general. Most Cited Cases  
 

Expert opinion is not admissible if it consists of 
inferences and conclusions which can be drawn as 
easily and intelligently by trier of fact as by witness. 
West's Ann.Cal.Evid.Code § 801(a). 
 
[4] Criminal Law 110 469.1 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k469.1 k. Aid to jury. Most Cited 
Cases  
 

Expert opinion testimony must ordinarily relate to 
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certain propositions of general applicability, or laws of 
nature, which are sufficiently beyond common expe-
rience that opinion of expert would assist trier of fact. 
West's Ann.Cal.Evid.Code § 801(a). 
 
[5] Criminal Law 110 448(16) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k448 Conclusions and Matters of Opi-
nion or Facts 
                      110k448(16) k. Questions of law. Most 
Cited Cases  
 

It is the court and not the witness which must 
declare what the law is; it is not within province of 
witness to testify as to what constitutes offense such as 
larceny or burglary. 
 
[6] Criminal Law 110 448(16) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k448 Conclusions and Matters of Opi-
nion or Facts 
                      110k448(16) k. Questions of law. Most 
Cited Cases  
 

Opinion evidence on meaning of statute is inad-
missible; leaving definition of statutory terms to be 
proved or disproved in every case would lead to great 
uncertainty in administration of justice. 
 
[7] Criminal Law 110 448(16) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k448 Conclusions and Matters of Opi-
nion or Facts 
                      110k448(16) k. Questions of law. Most 
Cited Cases  
 
Criminal Law 110 769 
 
110 Criminal Law 
      110XX Trial 
            110XX(G) Instructions: Necessity, Requisites, 

and Sufficiency 
                110k769 k. Duty of judge in general. Most 
Cited Cases  
 

It is duty of trial judge to instruct jurors on general 
principles of law pertinent to the case; therefore, jury 
has no need of opinion evidence from witness on 
meaning of statute. 
 
[8] Criminal Law 110 448(16) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k448 Conclusions and Matters of Opi-
nion or Facts 
                      110k448(16) k. Questions of law. Most 
Cited Cases  
 

Testimonial opinion on meaning of statute is in-
admissible based on principle that special legal 
knowledge of judge, or jury as instructed by judge, 
renders opinion of witness unnecessary. 
 
[9] Criminal Law 110 448(16) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k448 Conclusions and Matters of Opi-
nion or Facts 
                      110k448(16) k. Questions of law. Most 
Cited Cases  
 

Testimonial opinion of what constitutes an of-
fense is inadmissible whether or not definition by 
witness is substantially correct; instructing jury on 
meaning of law is for the court, not the witness. 
 
[10] Criminal Law 110 450 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k449 Witnesses in General 
                      110k450 k. Matters directly in issue. 
Most Cited Cases  
 

Witness may not express opinion concerning guilt 
or innocence of defendant; inadmissibility of testi-
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monial evidence of guilt rests on grounds that trier of 
fact is as competent as witness to weigh evidence and 
draw conclusion on issue of guilt, not on grounds that 
guilt is ultimate issue of fact to be decided by jury. 
 
[11] Criminal Law 110 470(3) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k470 Matters Directly in Issue; Ul-
timate Issues 
                          110k470(3) k. Occurrence of crime; 
defendant's participation. Most Cited Cases  
 

Opinion of police expert witness that defendant's 
acts in “collecting rent” from drug dealer for privilege 
of doing business within gang territory constituted 
robbery rather than extortion was tantamount to ex-
pressing opinion that defendant was guilty of robbery 
and first-degree felony murder and was therefore 
inadmissible; jury was competent to determine from 
evidence and court's instructions whether defendant 
intended to rob or extort victim. 
 
[12] Criminal Law 110 470(3) 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k470 Matters Directly in Issue; Ul-
timate Issues 
                          110k470(3) k. Occurrence of crime; 
defendant's participation. Most Cited Cases  
 

Expert opinion as to existence of element of crime 
may be admissible when jury would otherwise be 
unable to determine whether crime had occurred. 
 
[13] Criminal Law 110 469.3 
 
110 Criminal Law 
      110XVII Evidence 
            110XVII(R) Opinion Evidence 
                110k468 Subjects of Expert Testimony 
                      110k469.3 k. Questions of law. Most 
Cited Cases  
 

Opinion testimony as to existence of elements of 
offenses of robbery and extortion is prohibited; such 
crimes are not sufficiently beyond common expe-
rience that jury needs expert to determine whether 
they have been committed. 
 
[14] Criminal Law 110 1870 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)1 In General 
                      110k1870 k. In general. Most Cited 
Cases  
     (Formerly 110k641.13(1)) 
 

Right to assistance of counsel guaranteed to 
criminal defendant by United States and California 
Constitutions encompasses right to effective assis-
tance of counsel, without which the right to a trial 
itself would be of little avail. U.S.C.A. Const.Amend. 
6; West's Ann.Cal. Const. Art. 1, § 15. 
 
[15] Criminal Law 110 1880 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)1 In General 
                      110k1879 Standard of Effective Assis-
tance in General 
                          110k1880 k. In general. Most Cited 
Cases  
     (Formerly 110k641.13(1)) 
 

Effective assistance of counsel means assistance 
which meets an objective standard of reasonableness 
under prevailing professional norms. U.S.C.A. 
Const.Amend. 6. 
 
[16] Criminal Law 110 1938 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)2 Particular Cases and Issues 
                      110k1938 k. Objections to prosecution 
evidence at trial in general. Most Cited Cases  
     (Formerly 110k641.13(2.1)) 
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Generally, for purposes of ineffective assistance 
of counsel claim, failure to make objections is a matter 
of trial tactics which appellate courts will not 
second-guess; however, exception is made for occa-
sional case in which there simply could be no satis-
factory explanation for counsel not objecting to prof-
fered evidence. U.S.C.A. Const.Amend. 6; West's 
Ann.Cal. Const. Art. 1, § 15. 
 
[17] Criminal Law 110 1922 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)2 Particular Cases and Issues 
                      110k1921 Introduction of and Objec-
tions to Evidence at Trial 
                          110k1922 k. In general. Most Cited 
Cases  
     (Formerly 110k641.13(6)) 
 
 Criminal Law 110 1938 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)2 Particular Cases and Issues 
                      110k1938 k. Objections to prosecution 
evidence at trial in general. Most Cited Cases  
     (Formerly 110k641.13(2.1)) 
 
 Criminal Law 110 1949 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)2 Particular Cases and Issues 
                      110k1945 Instructions 
                          110k1949 k. Limiting and curative 
instructions. Most Cited Cases  
     (Formerly 110k641.13(6), 110k641.13(2.1)) 
 

Counsel was deficient in not objecting to prose-
cutor's asking police officer to define robbery and 
extortion for the jury and in not requesting curative 
instruction to jury that they, not police officer, were to 
determine what crimes were committed and whether 
defendant was guilty, where issue of whether victim 
was killed in the course of attempted robbery or at-
tempted extortion was crucial in determining whether 

defendant committed first-degree felony murder with 
special circumstance and there could therefore have 
been no tactical advantage in allowing officer's tes-
timony to go unchallenged. U.S.C.A. Const.Amend. 
6; West's Ann.Cal. Const. Art. 1, § 15. 
 
[18] Criminal Law 110 2040 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(D) Duties and Obligations of 
Prosecuting Attorneys 
                110XXXI(D)5 Presentation of Evidence 
                      110k2039 Examination of Witnesses 
Other Than Accused 
                          110k2040 k. In general. Most Cited 
Cases  
     (Formerly 110k706(3)) 
 

Prosecutor did not commit misconduct in fol-
lowing up police officer's negative answer to defense 
counsel's question whether officer would describe 
“collecting rent” from drug dealers for privilege of 
dealing in gang territory as extortion, by prosecutor's 
asking officer on redirect how he would describe 
“collecting rent,” leading to inadmissible testimonial 
definitions of extortion and robbery and opinion that 
defendant was guilty of robbery, where follow-up 
question was obvious and prosecutor had no oppor-
tunity after cross-examination to reflect on legal issues 
lurking in question. 
 
[19] Criminal Law 110 1881 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)1 In General 
                      110k1879 Standard of Effective Assis-
tance in General 
                          110k1881 k. Deficient representation 
and prejudice in general. Most Cited Cases  
     (Formerly 110k641.13(1)) 
 

For purposes of ineffective assistance of counsel 
claim, in addition to showing counsel's performance 
was deficient, defendant must also show that there is 
reasonable probability that, but for counsel's unpro-
fessional errors, result of proceeding would have been 
different. U.S.C.A. Const.Amend. 6; West's Ann.Cal. 
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Const. Art. 1, § 15. 
 
[20] Criminal Law 110 1931 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(C) Adequacy of Representation 
                110XXXI(C)2 Particular Cases and Issues 
                      110k1921 Introduction of and Objec-
tions to Evidence at Trial 
                          110k1931 k. Experts; opinion testi-
mony. Most Cited Cases  
     (Formerly 110k641.13(6)) 
 

Defendant failed to establish that counsel's failure 
to challenge police officer's improper opinion testi-
mony affected outcome of trial and was therefore 
constitutionally ineffective, notwithstanding implica-
tions of officer's definitions of extortion and robbery, 
and opinion that defendant's acts constituted attempted 
robbery, for crucial issue of whether defendant could 
be convicted of first-degree felony murder with spe-
cial circumstance, where properly admitted evidence 
supported every element of attempted robbery and 
negated necessary element of attempted extortion. 
U.S.C.A. Const.Amend. 6; West's Ann.Cal. Const. 
Art. 1, § 15. 
 
[21] Extortion and Threats 165 25.1 
 
165 Extortion and Threats 
      165II Threats 
            165k25 Nature and Elements of Offenses 
                165k25.1 k. In general. Most Cited Cases  
 
Robbery 342 8 
 
342 Robbery 
      342k8 k. Taking against will of owner or other in 
possession. Most Cited Cases  
 

Although robbery and extortion both have roots in 
common-law larceny and share element of acquisition 
by means of force or fear, in robbery property is taken 
from another against his will while in extortion prop-
erty is taken from another with his consent. West's 
Ann.Cal.Penal Code §§ 211, 518. 
 
[22] Extortion and Threats 165 25.1 
 

165 Extortion and Threats 
      165II Threats 
            165k25 Nature and Elements of Offenses 
                165k25.1 k. In general. Most Cited Cases  
 
Robbery 342 3 
 
342 Robbery 
      342k3 k. Intent. Most Cited Cases  
 
Robbery 342 9 
 
342 Robbery 
      342k9 k. Taking from person or presence of 
another. Most Cited Cases  
 

“Robbery” requires felonious taking, which 
means specific intent to permanently deprive victim of 
property, and also requires property to be taken from 
victim's person or immediate presence, while extor-
tion does not require proof of either of these elements; 
however, “extortion” requires specific intent of in-
ducing victim to consent to part with his or her prop-
erty. West's Ann.Cal.Penal Code §§ 211, 518. 
 
[23] Criminal Law 110 44 
 
110 Criminal Law 
      110III Attempts 
            110k44 k. In general. Most Cited Cases  
 

An “attempt” to commit a crime requires a spe-
cific intent to commit the crime and a direct but inef-
fectual act done towards its commission. 
 
[24] Criminal Law 110 795(2.75) 
 
110 Criminal Law 
      110XX Trial 
            110XX(G) Instructions: Necessity, Requisites, 
and Sufficiency 
                110k795 Grade or Degree of Offense; In-
cluded Offenses 
                      110k795(2.25) Particular Cases and 
Offenses Charged 
                          110k795(2.75) k. Robbery charges. 
Most Cited Cases  
 

Evidence supported finding on all of the elements 
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of robbery and negated necessary element of extor-
tion, thus precluding instruction on extortion as a 
lesser included offense; defendant's acts in grabbing 
first victim by hair and placing gun to his head estab-
lished intent to take property from person of victim by 
force or fear against his will and negated specific 
intent to obtain victim's money through consent, and 
fact that defendant trained gun on second victim while 
patting his pockets for money demonstrated intent to 
take victim's money through force against his will 
rather than with his consent induced by fear. West's 
Ann.Cal.Penal Code §§ 211, 518. 
 
**105 *42 Gary Nelson, San Diego, under appoint-
ment by the Court of Appeal, for defendant and ap-
pellant. 
 
Daniel E. Lungren, Atty. Gen., George E. Williamson, 
Chief Asst. Atty. Gen., Carol Wendelin Pollack, Sr. 
Asst. Atty. Gen., William T. Hartner, Supervising 
Deputy Atty. Gen., and Beverly K. Falk, Deputy At-
tys. Gen., for plaintiff and respondent. 
 
JOHNSON, Associate Justice. 

Defendant appeals from the judgment following 
his conviction of one count of first degree murder with 
robbery as a special circumstance and two counts of 
attempted robbery. Defendant argues his convictions 
should be reversed because, as to each victim, he 
committed at most the crime of attempted extortion, 
not attempted robbery, and he was the victim of mis-
conduct by the prosecutor and ineffective assistance of 
counsel.**106 We reject these arguments and affirm 
the judgment. 
 

FACTS AND PROCEEDINGS BELOW 
Defendant was a “rent” collector for the 18th 

Street gang in Los Angeles. His duty was to collect 
payments, referred to by the gang as “rent,” from drug 
dealers in the gang's territory for the privilege of doing 
business there. As we describe more fully below, one 
night defendant's rent collecting activities went too far 
and he shot and killed Jose Argueta, one of the drug 
dealers from whom he was attempting to collect rent. 
The same night, defendant also attempted to obtain 
money at gunpoint from Jose Gonzales, who was not a 
drug dealer, but simply a passerby on his way to his 
car. 
 

At the trial Officer John Thacker, a member of the 
Los Angeles Police Department's gang unit, was al-

lowed to testify without objection as to his interpreta-
tion of the crimes of robbery and extortion. He also 
testified, without objection, defendant had engaged in 
attempts to rob Argueta and Gonzales. 
 

 *43 The jury found defendant guilty of the first 
degree murder of Argueta and found, as a special 
circumstance, the murder occurred in the perpetration 
of an attempted robbery. The jury also found defen-
dant guilty of the attempted robbery of Argueta and 
Gonzales. Defendant was sentenced to life in prison 
without possibility of parole for the murder of Argueta 
and given additional sentences for the robberies and 
various enhancements. 
 

Although we find counsel for defendant was de-
ficient in permitting Officer Thacker to express opi-
nions about the law, what crimes were committed, and 
defendant's guilt of those crimes, we conclude this 
deficiency did not affect the outcome of the trial and 
thus we affirm the judgment. 
 

DISCUSSION 
I. A WITNESS MAY NOT EXPRESS OPINIONS ON 
THE DEFINITION OF CRIMES, WHETHER A 
CRIME HAS BEEN COMMITTED, OR ON THE 
DEFENDANT'S GUILT. 

[1] Officer Thacker of the Los Angeles Police 
Department was an expert witness for the prosecution. 
He testified he was familiar with street gangs in gen-
eral and the 18th Street gang in particular, and that 
defendant was a member of the 18th Street gang. He 
also testified he was familiar with the term “collecting 
rent” as used by members of the 18th Street gang. 
Asked what that term meant, Thacker testified, 
 

“[T]he individuals who want to come into their area 
and sell narcotics, they must pay a certain amount of 
rent to the 18th Street gang in order to sell their 
narcotics in that neighborhood.” FN1 

 
FN1. We doubt the gang members selected 
the term “collecting rent” based on their 
knowledge of English history. However, it is 
interesting to note the similarity between 
“collecting rent” as practiced by the 18th 
Street gang and “black-mail,” meaning 
“black rents” as practiced by freebooting 
chiefs in the north of England and in Scotland 
in the 16th Century who collected tributes 
(“rents”) in the form of crops, work, goods or 
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a metal baser than silver for protection from 
pillage. (Perkins & Boyce, Criminal Law (3d 
ed. 1982) 451; Lindgren, Unraveling the 
Paradox of Blackmail (1984) 84 Co-
lum.L.Rev. 670, 674, fn. 24.) 

 
Thacker was then asked to describe how “col-

lecting rent” worked. He responded: 
 

“[Certain gang members] are given a particular area. 
They are given responsibility of collecting money 
from the narcotics dealers in that particular area. 
That individual would then go out, confront these 
individuals and have [the dealers] pay that indi-
vidual for the purpose for allowing them to sell 
narcotics in that neighborhood.” 

 
As to why the drug dealers would give money to 

the gang members, Thacker testified: 
 

“I can answer that by giving an example. If I were 
[dealing drugs], if somebody pointed a gun to me 
and said give me your money if you *44 want to 
deal here, I am going to kill you, I would do that, 
because I am afraid for my life, afraid for my safe-
ty.... It's a matter of staying alive. It's exactly the 
matter of staying alive.” 

 
**107 On cross-examination, the following col-

loquy took place between defense counsel and Officer 
Thacker. 
 

“Q. And this ‘collecting rent,’ would you describe 
that as basically extortion? 

 
“A. Not entirely, no.” 

 
No error is assigned to the evidence up to this 

point. However, on redirect examination, without 
objection from defense counsel, the following collo-
quy took place between the prosecutor and Officer 
Thacker. 
 

“Q. You just had a question which is, would you 
consider this ‘collecting of rent’ basically extortion. 
You said not exactly. How would you describe it? 

 
“A. Well, I would describe it as a robbery. My de-
finition of robbery is taking of someone's personal 
property through force or fear with the immediate 

danger of something happening to you. I know that 
is taking place. That is what happened in this par-
ticular case. Then when you get extortion, yes, that 
is happening also, but it's a two-fold issue. 

 
“Q. What's extortion? 

 
“A. Extortion is taking of somebody's personal 
property with a fear of a later threat against yourself. 

 
“Q. In other words, if I have a gun on you right now 
and demand your money, what is that? 

 
“A. It's a robbery.” 

 
On appeal, defendant contends a witness's opi-

nion about the meaning of a statute is an improper 
subject of expert opinion and, therefore, it was im-
proper for Officer Thacker to define the offenses of 
robbery and extortion for the jury. It was also impro-
per, he contends, to allow the witness to testify a 
robbery “is what happened in this particular case” 
because this was an improper subject for opinion 
testimony and was the equivalent of expressing an 
opinion the defendant was guilty as charged. Defen-
dant acknowledges his *45 counsel did not object to 
this testimony but argues in failing to object and ask 
for a curative instruction to the jury his trial attorney 
deprived him of the effective assistance of counsel. 
Leaving aside for the moment the issue of effective 
assistance of counsel, we agree with defendant the 
foregoing testimony was improper. 
 

[2][3][4] Opinion testimony is generally inad-
missible at trial. (Evid.Code, §§ 800, 801.) Opinion 
testimony may be admitted in circumstances where it 
will assist the jury to understand the evidence or a 
concept beyond common experience. Thus, expert 
opinion is admissible if it is “related to a subject that is 
sufficiently beyond common experience [and] would 
assist the trier of fact.” (Evid.Code, § 801, subd. (a).) 
Expert opinion is not admissible if it consists of infe-
rences and conclusions which can be drawn as easily 
and intelligently by the trier of fact as by the witness. 
(In re Cheryl H. (1984) 153 Cal.App.3d 1098, 1121, 
200 Cal.Rptr. 789 [expert opinion about who molested 
child not admissible].) In an often quoted statement of 
the rule, Chief Justice Gibson of our Supreme Court 
explained: “[T]he decisive consideration in deter-
mining the admissibility of expert opinion evidence is 
whether the subject of inquiry is one of such common 
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knowledge that men of ordinary education could reach 
a conclusion as intelligently as the witness or whether, 
on the other hand, the matter is sufficiently beyond 
common experience that the opinion of an expert 
would assist the trier of fact.” (People v. Cole (1956) 
47 Cal.2d 99, 103, 301 P.2d 854.) As Judge Learned 
Hand explained, in more colorful language, expert 
opinion testimony must ordinarily relate to “certain 
propositions of general applicability, or laws of na-
ture, which are not the heritage of the ordinary man 
whom the jury, like the Greek chorus, heroically 
shadow forth.” (Hand, Historical and Practical Con-
siderations Regarding Expert Testimony (1901) 15 
Harv.L.Rev. 40, 55.) 
 

With these principles in mind we turn to the opi-
nions expressed by Officer Thacker in the case before 
us. 
 
A. A Witness May Not Express an Opinion as to the 
Definition of a Crime. 

[5] Early in our state's judicial history our Su-
preme Court held the definition of a statutory term is a 
matter of law on which the court should instruct the 
jury; it is not a subject for opinion testimony. (People 
v. Carroll (1889) 80 Cal. 153, 158, 22 P. 129; 
**108 People v. Rose (1890) 85 Cal. 378, 382, 24 P. 
817; People v. Gosset (1892) 93 Cal. 641, 645–646, 29 
P. 246.) As an appellate court has more recently noted, 
“It is the court and not the *46 witness which must 
declare what the law is, it not being within the prov-
ince of a witness, for example, to testify as to what 
constitutes larceny or burglary.” (People v. Clay 
(1964) 227 Cal.App.2d 87, 98, 38 Cal.Rptr. 431.) 
 

[6][7][8] There are two reasons why opinion 
evidence on the meaning of a statute is inadmissible. 
First, as noted in People v. Carroll, supra, 80 Cal. 153, 
22 P. 129, leaving the definition of statutory terms to 
be proved or disproved in every case “would lead to 
great uncertainty in the administration of justice.” (Id. 
at p. 158, 22 P. 129.) Second, it is the duty of the trial 
judge to instruct the jurors on the general principles of 
law pertinent to the case (People v. Daniels (1991) 52 
Cal.3d 815, 885, 277 Cal.Rptr. 122, 802 P.2d 906); 
therefore the jury has no need for such opinion evi-
dence from the witness. As Wigmore explains, 
 

“The exclusion of testimonial opinion rests here on 
a ground slightly different from that of all the other 
instances. The general principle ... is exemplified, to 

be sure, that the tribunal does not need the witness' 
judgment and hence will insist on dispensing with it. 
But here it is not that the jury can of themselves 
determine equally well; it is that the judge (or the 
jury as instructed by the judge) can determine 
equally well. The principle is the same; but the pe-
culiarity is that a different member of the tribunal is 
relied upon as equipped with the data. It is not the 
common knowledge of the jury which renders the 
witness' opinion unnecessary, but the special legal 
knowledge of the judge.” (7 Wigmore on Evidence 
(1978) § 1952, p. 103; emphasis in original, fn. 
omitted.) FN2 

 
FN2. We recognize there may be limited 
circumstances where an expert's testimony 
will assist the jury, such as where the terms 
used in the statute are not within the common 
experience of the ordinary person. This case 
does not fall within such an exception. 

 
[9] In the present case, Officer Thacker's defini-

tions of robbery and extortion were wide of the mark. 
(See discussion of robbery and extortion, post, pp. 
110–111.) However, the issue is not whether the wit-
ness's definition was substantially correct but whether 
it was admissible as evidence. (Carroll, supra, 80 Cal. 
at pp. 157–158, 22 P. 129.) For the reasons explained 
above, it is for the court to instruct the jury as to what 
constitutes an offense, not the witness. 
 
B. A Witness May Not Express an Opinion as to the 
Guilt or Innocence of the Defendant. 

[10] A consistent line of authority in California as 
well as other jurisdictions holds a witness cannot 
express an opinion concerning the guilt or innocence 
of the defendant. *47(People v. Brown (1981) 116 
Cal.App.3d 820, 829, 172 Cal.Rptr. 221; People v. 
Clay, supra, 227 Cal.App.2d at pp. 98–99, 38 
Cal.Rptr. 431, citing cases.) As explained in Brown 
and Clay the reason for employing this rule is not 
because guilt is the “ultimate issue of fact” to be de-
cided by the jury. Opinion testimony often goes to the 
ultimate issue in the case. (See Brown, supra, 116 
Cal.App.3d at pp. 827–828, 172 Cal.Rptr. 221, and 
cases cited.) Rather, opinions on guilt or innocence are 
inadmissible because they are of no assistance to the 
trier of fact. To put it another way, the trier of fact is as 
competent as the witness to weigh the evidence and 
draw a conclusion on the issue of guilt. 
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C. A Witness May Not Express an Opinion as to 
Whether a Crime Has Been Committed. 

[11] Although we have found no California case 
directly on point, we believe the same rationale which 
prohibits the witness from expressing an opinion on 
the meaning of statutory terms or the guilt of the de-
fendant also prohibits the witness from expressing an 
opinion as to whether a crime has been committed. 
 

[12][13] As discussed above, the rationale for 
admitting opinion testimony is that it will assist the 
jury in reaching a conclusion called for by the case. 
“Where the jury is just as competent as the expert to 
consider and **109 weigh the evidence and draw the 
necessary conclusions, then the need for expert tes-
timony evaporates.” (Lampkins v. United States 
(D.C.Ct.App.1979) 401 A.2d 966, 969 [police officer 
could not express opinion as to whether a robbery had 
occurred].) There are some crimes a jury could not 
determine had occurred without the assistance of ex-
pert opinion as to an element of the crime.FN3 Robbery 
and extortion, however, are not among them. Neither, 
unfortunately, are “sufficiently beyond common ex-
perience” that the jury needs an expert to determine 
whether they have been committed. The jury clearly 
was competent to determine from the evidence and the 
court's instructions whether defendant intended to rob 
or extort Argueta and Gonzales. 
 

FN3. For example, in cases charging rape of 
a person who, through mental disorder, is 
incapable of giving consent (Pen.Code § 261, 
subd. (a)(1)), expert testimony is admissible 
to establish a necessary element of the 
crime—that the victim was incapable of 
giving consent due to a mental disorder. 
(People v. Lewis (1977) 75 Cal.App.3d 513, 
518–519, 142 Cal.Rptr. 218; People v. Dolly 
(1966) 239 Cal.App.2d 143, 145–146, 48 
Cal.Rptr. 478.) There are also circumstances 
in which a police officer's expert testimony 
on the modus operandi involved in certain 
crimes may assist the jury to determine a 
factual issue such as the defendant's intent. 
(People v. Hardy (1969) 271 Cal.App.2d 
322, 327–328, 76 Cal.Rptr. 557.) 

 
For the reasons set forth above, we conclude it 

was improper for Officer Thacker to testify as to the 
meaning of the terms robbery and extortion and *48 to 
express the opinion the crimes committed in this case 

were robberies. Furthermore, under the facts of this 
case, expressing the opinion the crimes were robberies 
was tantamount to expressing the opinion defendant 
was guilty of robbery and the first degree felony 
murder of Argueta. 
 

We turn now to the question whether failure to 
object to Thacker's testimony constituted ineffective 
assistance of counsel and, if so, whether it was pre-
judicial. 
 
II. DEFENSE COUNSEL WAS DEFICIENT IN AL-
LOWING OFFICER THACKER'S OPINION TES-
TIMONY TO GO UNCHALLENGED BUT THIS 
DEFICIENCY DID NOT AFFECT THE OUTCOME 
OF THE TRIAL. 

[14][15] Both the Sixth Amendment of the United 
States Constitution and Article I, section 15, of the 
California Constitution guarantee a criminal defen-
dant a right to the assistance of counsel. This right 
encompasses the right to effective assistance of 
counsel, without which the right to a trial itself would 
be “of little avail.” (Powell v. Alabama (1932) 287 
U.S. 45, 68, 53 S.Ct. 55, 64, 77 L.Ed. 158; People v. 
Ledesma (1987) 43 Cal.3d 171, 215, 233 Cal.Rptr. 
404, 729 P.2d 839.) Effective assistance of counsel 
means assistance which meets “an objective standard 
of reasonableness ... under prevailing professional 
norms.” (Strickland v. Washington (1984) 466 U.S. 
668, 688, 104 S.Ct. 2052, 2064–2065, 80 L.Ed.2d 
674; Ledesma, supra, 43 Cal.3d at p. 216, 233 
Cal.Rptr. 404, 729 P.2d 839.) 
 

[16] Generally, the failure to make objections is a 
matter of trial tactics which appellate courts will not 
second-guess. (People v. Lanphear (1980) 26 Cal.3d 
814, 828, 163 Cal.Rptr. 601, 608 P.2d 689.) Occa-
sionally, however, a case arises in which there simply 
could be no satisfactory explanation for counsel not 
objecting to the proffered evidence. (See, e.g., People 
v. Nation (1980) 26 Cal.3d 169, 179, 161 Cal.Rptr. 
299, 604 P.2d 1051 [failure to object to impermissibly 
suggestive pre-trial identifications]; People v. Sundlee 
(1977) 70 Cal.App.3d 477, 482–483, 138 Cal.Rptr. 
834 [failure to object to hearsay evidence].) 
 

[17][18] As we have discussed above, the opi-
nions of Officer Thacker as to the definitions of rob-
bery and extortion, the nature of the crime committed 
here, and his inferential opinion as to defendant's guilt 
were all improper. Trial counsel should have objected 
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to the questions asking Thacker to define robbery and 
extortion for the jury. As to Thacker's volunteered 
opinion robbery “is what happened in this particular 
case,” counsel should have moved to strike and re-
quested a curative instruction to the jury that they, not 
*49 Officer Thacker, must determine **110 what 
crimes were committed and whether defendant was 
guilty of those crimes.FN4 
 

FN4. We find no prosecutor misconduct in 
this case. Defense counsel asked Thacker on 
cross-examination if he would describe 
“collecting rent” as extortion, to which 
Thacker answered, “Not entirely, no.” The 
prosecutor's question to Thacker asking how 
he would describe “collecting rent” came just 
moments later on re-direct. Clearly, the 
prosecutor could not have planned this line of 
questioning in advance. (Cf. People v. Bent-
ley (1955) 131 Cal.App.2d 687, 690, 281 
P.2d 1.) Rather, he saw an unexpected op-
portunity and took it. We cannot fault the 
prosecutor for following the 
cross-examination with such an obvious 
question on re-direct, especially when it 
came on the heels of the cross-examination 
without the opportunity to reflect on the legal 
issues lurking in the question. Furthermore, 
even if the question constituted misconduct, 
defense counsel failed to object or ask for a 
curative instruction. (See People v. Carrera 
(1989) 49 Cal.3d 291, 321, 261 Cal.Rptr. 
348, 777 P.2d 121.) Thus we come full circle 
to the issue of ineffective assistance of 
counsel. 

 
We perceive no tactical advantage to defendant in 

allowing Thacker's testimony to go unchallenged. The 
People suggest defense counsel may have kept silent 
because Thacker's testimony was partially favorable to 
the defense in stating extortion “is happening also.” 
Read in the context of the entire statement, however, 
(see p. 107, supra ), Thacker's testimony was that the 
18th Street gang engaged in both robbery and extor-
tion but “[robbery] is what happened in this particular 
case.” Whether Argueta was killed in the course of an 
attempted robbery or an attempted extortion was a 
crucial issue in this case. A killing in the course of an 
attempted robbery would constitute a special cir-
cumstance and would also support a first degree fe-
lony-murder verdict, a killing in the course of an at-

tempted extortion would not support either. Given the 
importance of the jury's determination on this issue, 
we cannot believe competent counsel would not object 
to Thacker's opinions. 
 

[19][20] In addition to showing counsel's per-
formance was deficient, defendant must also show “ 
‘there is a reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding 
would have been different.’ ” (People v. Ledesma, 
supra, 43 Cal.3d at pp. 217–218, 233 Cal.Rptr. 404, 
729 P.2d 839, quoting from Strickland v. Washington, 
supra, 466 U.S. at p. 694, 104 S.Ct. at p. 2068.) As we 
explain below, the properly admitted evidence sup-
ported every element of attempted robbery. Therefore, 
we conclude defendant has failed to meet the burden 
of establishing his counsel's failure to challenge 
Thacker's improper opinion testimony affected the 
outcome of the trial. 
 

Robbery is defined as “the felonious taking of 
personal property in the possession of another, from 
his person or immediate presence, and against his will, 
accomplished by means of force or fear. (Pen.Code, § 
211.) Extortion is defined in relevant part as “the 
obtaining of property from another, with his consent, 
... induced by a wrongful use of force or fear....” 
(Pen.Code, § 518.) 
 

*50 [21][22] “The crime of extortion is related to 
and sometimes difficult to distinguish from the crime 
of robbery.” (People v. Hesslink (1985) 167 
Cal.App.3d 781, 790, 213 Cal.Rptr. 465.) Both crimes 
have their roots in the common law crime of larce-
ny.FN5 Both crimes share the element of an acquisition 
by means of force or fear. One distinction between the 
robbery and extortion frequently noted by courts and 
commentators is that in robbery property is taken from 
another by force or fear “against his will” while in 
extortion property is taken from another by force or 
fear “with his consent.” FN6 The two crimes, however, 
have other distinctions. Robbery requires a “felonious 
taking” which means a specific intent to permanently 
deprive the victim of the property. (People v. Ford 
(1964) 60 Cal.2d 772, 792, 36 Cal.Rptr. 620, 388 P.2d 
892.) Robbery also requires the property be taken 
from the victim's “person or immediate presence.” 
(Pen.Code, § 211.) Extortion does not require proof of 
either of these elements. **111(People v. Peck (1919) 
43 Cal.App. 638, 645, 185 P. 881 [defendant con-
victed of extortion even though the property was to be 
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returned to the victim]; ( People v. Cadman (1881) 57 
Cal. 562, 563 [threat to expose victim to disgrace 
unless he dropped an appeal constituted intent to ex-
tort property]; People v. Hopkins (1951) 105 
Cal.App.2d 708, 709, 233 P.2d 948 [based on defen-
dant's threats, victim went to bank, withdrew money, 
and gave it to defendant].) Extortion does, however, 
require the specific intent of inducing the victim to 
consent to part with his or her property. (People v. 
Hesslink, supra, 167 Cal.App.3d at p. 789, 213 
Cal.Rptr. 465.) 
 

FN5. Note, A Rationale of the Law of Ag-
gravated Theft (1954) 54 Colum.L.Rev. 84, 
84. 

 
FN6. The paradox of a taking which is both 
consensual and the result of force or fear has 
been the subject of numerous court decisions 
and commentaries. (See, e.g., People v. Peck 
(1919) 43 Cal.App. 638, 645, 185 P. 881; 
Perkins & Boyce, supra, at p. 451; Note, A 
Rationale of the Law of Aggravated Theft, 
supra, at pp. 85–86; La Fave & Scott, 
Handbook on Criminal Law (1972) 707.) 

 
[23] An attempt to commit a crime requires a 

specific intent to commit the crime and a direct but 
ineffectual act done toward its commission. (People v. 
Dillon (1983) 34 Cal.3d 441, 452–453, 194 Cal.Rptr. 
390, 668 P.2d 697 [felony-murder based on attempted 
robbery].) 
 

[24] Here, the undisputed evidence showed de-
fendant was a collector of “rent” for the 18th Street 
gang and his territory included the area where Argueta 
and Gonzales lived. 
 

In the afternoon of March 21st, defendant ap-
proached Argueta as he was getting into a car with 
some friends and asked him for money. Argueta re-
sponded he had no money and told defendant, “You 
come back later, ‘cause I'm leaving.” Defendant said, 
“You are not giving me any money *51 then? Well, if 
you are not giving me any money you will see.” De-
fendant did not attempt to prevent Argueta from 
leaving. 
 

Later that evening, defendant approached a group 
of men standing on a street corner. Defendant told the 
men he was collecting money for the 18th Street gang. 

Angry words were exchanged. Defendant forced the 
men up against a wall and began hitting one of the men 
with a gun. Defendant demanded $40 from each man 
then increased his demand to $200. He told the men he 
wanted the money that night. The men told defendant 
they had no money. Defendant told the men he did not 
believe they had no money because he knew they were 
selling marijuana. 
 

While this confrontation was taking place, Jose 
Gonzales walked by on the way to move his car. De-
fendant pointed his gun at Gonzales and ordered him 
up against the wall with the other men. Gonzales tes-
tified, “[Defendant] asked me about money” and he 
replied he had no money. Defendant then asked 
Gonzales what he was doing there to which Gonzales 
responded he was going to move his car. Defendant 
ran his hands over Gonzales' pockets but did not put 
them inside Gonzales' pockets. Gonzales was then told 
by defendant to stay there against the wall. 
 

At this point, Argueta approached the street cor-
ner where defendant, Gonzales and the other men 
were standing. Defendant stopped Argueta and asked 
him, “Where is the money?” Argueta denied having 
any money and told defendant, “It is late. Come back, 
[I] will give you some.” Defendant, still holding a gun, 
began pushing Argueta. Defendant told Argueta this 
was “not a game” and that he wanted the money 
“now.” Defendant then grabbed Argueta by the hair 
and put his gun to Argueta's head. Defendant told 
Argueta, “Just give me [the money] now or I put your 
brains out.” Argueta replied, “Go ahead if you want.” 
Defendant then shot Argueta in the head at point-blank 
range and fled. 
 

The evidence described above satisfies all the 
elements of an attempted robbery of Argueta and 
Gonzales. 
 

There can be no doubt defendant intended to 
permanently deprive Argueta and Gonzales of their 
property. 
 

The intent to take property from Argueta's person 
is shown by the fact that, unlike their confrontation 
earlier in the day, this time defendant did not accept 
Argueta's statement he would give the defendant 
money later. Defendant told Argueta he was not 
playing games and to give him the money “now” or “I 
[blow] your brains out.” To emphasize his point de-
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fendant grabbed *52 Argueta by the hair and placed a 
gun to his head.FN7 This **112 evidence also estab-
lishes defendant's intent to take Argueta's money by 
force or fear against his will. At the same time, this 
evidence negates the specific intent to obtain Argue-
ta's money through consent, a necessary element of 
extortion. 
 

FN7. A distinction traditionally drawn be-
tween robbery and extortion is that a person 
commits robbery when he threatens imme-
diate harm to the victim whereas he commits 
extortion when he threatens future harm to 
the victim. (Lindgren, Unraveling the Pa-
radox of Blackmail, supra, 84 Colum.L.Rev. 
at p. 673, fn. 15; and see People v. Hopkins, 
supra, 105 Cal.App.2d at p. 709, 233 P.2d 
948 [defendant told victim unless he gave 
defendant money he would be “bumped off” 
by “gangsters from Chicago;” conviction of 
extortion affirmed].) Here, defendant 
threatened Argueta with immediate harm in 
contrast to the incident earlier in the day in 
which he threatened Argueta with future 
harm, telling him if he did not pay money to 
defendant, “[Y]ou will see.” 

 
The intent to take property from Gonzales' person 

is demonstrated by the fact defendant stopped Gon-
zales at gunpoint and indicated he wanted money from 
Gonzales. When Gonzales stated he had no money 
defendant patted Gonzales' pockets while continuing 
to train his gun on Gonzales, thereby demonstrating an 
intent to take Gonzales's money through force against 
his will rather than with his consent induced by fear. 
Defendant argues Gonzales was treated the same as 
the other men from whom defendant was attempting to 
extort money when Gonzales appeared on the scene 
and therefore the jury could have concluded defendant 
was attempting to extort money from Gonzales too. 
We do not necessarily agree defendant's conduct to-
ward the other men was attempted extortion but even 
if it was defendant did not treat Gonzales the same as 
the other men. Defendant did not demand a specific 
amount of “rent” money from Gonzales, as he did with 
the other men, and defendant patted Gonzales' pockets 
for money, which he did not do with the other men. 
 

Our harmless error analysis in this case is ana-
logous to that employed in cases challenging the fail-
ure to give a lesser-included-offense instruction. 

Those cases hold an instruction on a lesser included 
offense is only appropriate “when the evidence raises 
a question as to whether all the elements of the 
charged offense were present ... but not where there is 
no evidence that the offense was less than charged.” 
(People v. Wickersham (1982) 32 Cal.3d 307, 
323–324, 185 Cal.Rptr. 436, 650 P.2d 311 [citation 
omitted].) Here, the evidence supported a finding on 
all the elements of robbery and negated a necessary 
element of extortion. Therefore, we do not believe the 
jury could reasonably have reached any other conclu-
sion than defendant's acts constituted attempted rob-
bery of Argueta and Gonzales.FN8 
 

FN8. For these same reasons we reject de-
fendant's argument the court erred in refusing 
his request for a lesser-included-offense in-
struction on attempted extortion as to Gon-
zales. 

 
 *53 DISPOSITION 

The judgment is affirmed. 
 
LILLIE, P.J., and FRED WOODS, JJ., concur. 
 
Cal.App. 2 Dist.,1995. 
People v. Torres 
33 Cal.App.4th 37, 39 Cal.Rptr.2d 103 
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Court of Appeal, Fifth District, California. 

TRI–COUNTY SPECIAL EDUCATION LOCAL 
PLAN AREA et al., Plaintiffs and Appellants, 

v. 
COUNTY OF TUOLUMNE et al., Defendants and 

Respondents. 
 

No. F043143. 
Oct. 26, 2004. 

 
Background: Special education local plan area and 
county special education unit sued county and certain 
officials seeking to force the county to continue pro-
viding Individuals with Disabilities Education Act 
(IDEA) mental health services for persons with ex-
ceptional needs and to repay plaintiffs for funds spent 
to provide services after defendants' termination of 
services. The Superior Court, Tuolumne County, No. 
CV49559,Eleanor Provost, J., sustained defendants' 
demurrer without leave to amend and dismissed 
complaint. Plaintiffs appealed. 
 
Holdings: The Court of Appeal, Vartabedian, Acting 
P.J., held that: 
(1) plaintiffs did not assert duties under unenforceable 
unfunded state mandate, and 
(2) plaintiffs could not seek judicial enforcement of 
county's obligation under IDEA. 

  
Affirmed. 
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If a county believes state funding for a mandated 
program is inadequate, the local government may file 
a claim with the Commission on State Mandates and, 
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            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

A county is excused from duties imposed under a 
state mandate if the Legislature specifically states that 
the mandated program is not funded or if the superior 
court in Sacramento declares the program an unfunded 
mandate; however, these avenues for relief from du-
ties imposed by state mandate are exclusive. West's 
Ann.Cal. Const. Art. 13B, § 6; West's 
Ann.Cal.Gov.Code §§ 17559, 17581, 17612. 
 
[4] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Without first exhausting administrative remedies, 
a local agency cannot claim a state mandate is un-
funded, in violation of state Constitution, in defense of 
its failure to perform its duty. West's Ann.Cal. Const. 
Art. 13B, § 6; West's Ann.Cal.Gov.Code § 17581. 
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[5] States 360 111 
 
360 States 
      360III Property, Contracts, and Liabilities 
            360k111 k. State expenses and charges and 
statutory liabilities. Most Cited Cases  
 

Action by special education local plan area 
seeking to force county to continue providing mental 
health services did not assert duties under unenfor-
ceable unfunded state mandate where, although leg-
islature reduced to nominal level funding to counties 
for Individuals with Disabilities Education Act 
(IDEA) programs, legislature did not specifically 
identify mental health services mandate as unfunded. 
Individuals with Disabilities Education Act, § 601 et 
seq., as amended, 20 U.S.C.A. § 1400 et seq.; West's 
Ann.Cal. Const. Art. 13B, § 6; West's 
Ann.Cal.Gov.Code §§ 7573, 7576, 17581. 
 
[6] Counties 104 140 
 
104 Counties 
      104VI County Expenses and Charges and Statu-
tory Liabilities 
            104k140 k. Liabilities specially imposed by 
statute. Most Cited Cases  
 

Special education local plan area and county 
special education unit had no cause of action to seek 
judicial enforcement of county's obligation to provide 
Individuals with Disabilities Education Act (IDEA) 
mental health services for persons with exceptional 
needs and to repay area and unit for funds spent to 
provide services; statutory and regulatory scheme 
vested cause of action in Superintendent of Public 
Instruction, and administrative remedy available to 
agencies, provided by IDEA, state statute, and regu-
lations, was adequate and exclusive. Individuals with 
Disabilities Education Act, § 601 et seq., as amended, 
20 U.S.C.A. § 1400 et seq.; West's Ann.Cal.Gov.Code 
§§ 7573, 7576; 2 CCR § 60560; 5 CCR § 4600 et seq. 
See 7 Witkin, Summary of Cal. Law (9th ed. 1988) 
Constitutional Law, § 744; 10 Witkin, Summary of 
Cal. Law (9th ed. 1989) Parent and Child, §§ 13, 14; 
Cal. Jur. 3d, Schools, § 260 et seq. 
[7] Appeal and Error 30 854(1) 
 
30 Appeal and Error 
      30XVI Review 

            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k851 Theory and Grounds of Decision of 
Lower Court 
                      30k854 Reasons for Decision 
                          30k854(1) k. In general. Most Cited 
Cases  
 

Court of Appeal reviews the judgment of the trial 
court, not its reasoning, and affirms if that judgment is 
correct. 
 
[8] Declaratory Judgment 118A 201 
 
118A Declaratory Judgment 
      118AII Subjects of Declaratory Relief 
            118AII(K) Public Officers and Agencies 
                118Ak201 k. Officers and official acts in 
general. Most Cited Cases  
 

Declaratory relief laws do not independently 
empower the courts to stop or interfere with adminis-
trative proceedings by declaratory decree. 
 
**886 Gregory A. Wedner, San Rafael, Elaine M. 
Yama, Fresno, and Lozano Smith for Plaintiffs and 
Appellants. 
 
Marko H. Fong for Sonoma County Office of Educa-
tion as amicus curiae on behalf of Plaintiffs and Ap-
pellants. 
 
Shupe and Finkelstein and Diane E. Finkelstein, San 
Mateo, for California School Board Association Al-
liance as amicus curiae on behalf of Plaintiffs and 
Appellants. 
 
Protection & Advocacy, Inc., Stephen A. Rosenbaum, 
Sherri L. Rita, Dale Mentink, Sacramento; Youth and 
Education Law Clinic and William S. Koski for 
United Advocates for Children as amicus curiae on 
behalf of Plaintiffs and Appellants. 
 
Paul Griebel and Walter J. de Lorrell III, Deputy 
County Counsel, for Defendants and Respondents. 
 
Jennifer B. Henning for The California State Associ-
ation of Counties as amicus curiae on behalf of De-
fendants and Respondents. 
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Livingston & Mattesich Law Corporation and Karen 
L. Turner, Sacramento, for California Mental Health 
Directors Association as amicus curiae on behalf of 
Defendants and Respondents. 
 

 *568 OPINION 
VARTABEDIAN, Acting P.J. 

This is an appeal from judgment entered after the 
trial court sustained respondents' demurrer to appel-
lants' complaint; the court denied appellants leave to 
amend. The case involves the duty to *569 provide 
mental health services to handicapped students; the 
appeal involves somewhat novel questions of exhaus-
tion of administrative remedies in the context of dis-
putes between governmental agencies. We will con-
clude that both appellants and respondents have failed 
to exhaust administrative remedies. Accordingly, we 
will affirm the judgment but disagree with one of the 
trial court's grounds for sustaining the demurrer. 
 

FACTS AND PROCEDURAL HISTORY 
[1] Because judgment was entered upon the 

granting of demurrer, our summary of facts is limited 
to those pled in the complaint, together with facts 
judicially noticeable. (Crowley v. Katleman (1994) 8 
Cal.4th 666, 672, 34 Cal.Rptr.2d 386, 881 P.2d 1083.) 
 
A. The Parties 

Appellant Tri–County Special Education Local 
Plan Area is a public entity organized pursuant to 
Education Code section 56195 et seq. It is alleged to 
be “responsible for assuring access to special educa-
tion and related services for individuals with excep-
tional needs who reside within [Tuolumne, Amador, 
and Calavaras Counties], administering the special 
education local **887 plan, and providing funding for 
the educational needs of students placed in residential 
facilities.” Appellant Tuolumne County Special 
Education Unit “is an entity created by agreement of 
Tuolumne County school districts to consolidate ser-
vices under their Special Education Local Plan.” It “is 
a public entity responsible for ensuring that all indi-
viduals with exceptional needs who reside within 
Tuolumne County are provided equal access to special 
education programs ... and for ensuring compliance 
with ... State and Federal laws, statutes, and regula-
tions” relating to such individuals. There is no need to 
distinguish between the two appellants for purposes of 
this appeal, and we will refer to them jointly as ap-
pellants. 
 

Respondents are the County of Tuolumne; its 
board of supervisors; the supervisors individually; and 
the county administrator, county counsel, and the 
county director of mental health, all sued in their 
official capacities and as individuals. 
 
B. The Statutory Framework 

The State of California receives funds under the 
federal Individuals with Disabilities Education Act 
(IDEA), 20 United States Code section 1400 et seq. As 
a result, it must comply with the requirements of the 
act. (See 20 U.S.C. § 1412(a).) In order to do so, the 
Legislature enacted certain provisions of the Gov-
ernment Code, as particularly relevant to the present 
appeal, sections 7573 and 7576. 
 

 *570 The primary goal of IDEA is to ensure that 
children with disabilities receive special education and 
related services “designed to meet their unique needs 
and prepare them for employment and independent 
living.” (See 20 U.S.C. § 1400(d).) By means of 
Government Code sections 7573 and 7576, the Leg-
islature has divided responsibility for educational 
services and mental health services between the Su-
perintendent of Public Instruction and the “Depart-
ment of Mental Health, or any community mental 
health service.” (Gov.Code, § 7576, subd. (a).) 
 

In that division of services, the Superintendent of 
Public Instruction is required to ensure that local 
educational agencies provide the educational and 
related services necessary and appropriate under a 
child's individualized education plan. However, local 
educational agencies “shall be responsible only for the 
provision of those services which are provided by 
qualified personnel whose employment standards are 
covered by the Education Code and implementing 
regulations.” (Gov.Code, § 7573.) Each county's 
community mental health service is “responsible for 
the provision of assessments and mental health ser-
vices” included in an individualized education plan. 
(Cal.Code Regs., tit. 2, § 60200.) 
 
C. The Problem 

According to respondents, state funding to coun-
ties for IDEA mental health services in the 2001–2002 
fiscal year was $47 million. In the 2002–2003 fiscal 
year, that funding was reduced to $1,000 statewide. 
 

In response to this reduction in funding, the indi-
vidual respondents recommended action or acted 
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(depending on their position within county govern-
ment) to terminate the provision to special education 
students of mental health services required by their 
individualized education plans. Termination was ef-
fective January 1, 2003. 
 

According to appellants' complaint, as a result of 
respondents' actions, appellants “will be obligated to 
provide mandated mental health services” previously 
provided and paid for by respondents. 
 
D. Proceedings in the Trial Court 

Appellants sued respondents on February 14, 
2003, seeking to force the county to **888 continue 
providing mental health services and to repay appel-
lants for funds spent to provide services after res-
pondents' original termination of services. (We will 
discuss certain of these causes of action more partic-
ularly as we address the issues below.) The govern-
mental-entity respondents demurred to the complaint, 
contending (as relevant here) appellants had failed 
*571 to exhaust administrative remedies and that the 
county was relieved of the duty to provide services 
because the statutory obligation was an unfunded state 
mandate. The individual respondents separately de-
murred, asserting immunity for legislative acts, ab-
sence of a personal duty to provide services, and fail-
ure to exhaust administrative remedies. 
 

After hearing, the trial court sustained both de-
murrers without leave to amend. As to the govern-
mental respondents, the court concluded appellants 
had failed to exhaust administrative remedies and that 
the county had no duty to provide services under an 
unfunded state mandate. In addition, the court con-
cluded, as to the individual respondents, that all of 
their actions “were within the sphere of legislative 
activity for which they are absolutely immune.” The 
court ordered dismissal of the complaint. Appellants 
filed a timely notice of appeal. 
 

DISCUSSION 
Appellants contend respondents are not entitled to 

assert as a defense that their duties under Government 
Code section 7576 were excused by the failure of the 
Legislature to fund that mandate. Appellants also 
contend the available administrative remedies were 
insufficient to provide relief and that exhaustion of 
those remedies was, as a result, excused. Finally, they 
contend certain of the causes of action do not, as a 
matter of law, require exhaustion of administrative 

remedies before commencement of judicial action. 
 
A. Unfunded State Mandates 

The California Constitution provides: “Whenever 
the Legislature or any state agency mandates a new 
program or higher level of service on any local gov-
ernment, the state shall provide a subvention of funds 
to reimburse such local government for the costs of 
such program or increased level of service,” with 
exceptions not relevant here. (Cal. Const., art. XIIIB, § 
6 (hereafter, section 6).) 
 

The Legislature has created a set of remedies if a 
local government claims a violation of section 6. First, 
local governments are not required to implement a 
program if a court, the Legislature, or the Commission 
on State Mandates (hereafter, the Commission) has 
identified the program as a new mandate or a mandate 
for a higher level of service, and if the Legislature has 
“specifically” identified the program as a mandate for 
which no funding is provided. (Gov.Code, § 17581, 
subd. (a).) To meet the requirement of being specifi-
cally identified by the Legislature, the program must 
be “included within the schedule of reimbursable 
mandates shown in the Budget Act and it is specifi-
cally identified in the language of a provision of the 
item providing *572 the appropriation for mandate 
reimbursements.” (Gov.Code, § 17581, subd. (a)(2).) 
If these conditions are met, the local government is 
permitted to make its own determination not to im-
plement the mandate. 
 

[2] If a county believes state funding for a man-
dated program is inadequate, the local government 
may file a claim with the Commission and, if the claim 
is denied, seek review by writ of administrative 
mandate in superior court. **889(Redevelopment 
Agency v. Commission on State Mandates (1996) 43 
Cal.App.4th 1188, 1195, 51 Cal.Rptr.2d 100.) In ad-
dition, after spending funds on state mandated pro-
grams, the local government may file a claim for 
reimbursement with the Commission, whose decision 
is judicially reviewable. (Gov.Code, § 17559.) If the 
Legislature refuses to fund a program identified by the 
Commission as a reimbursable state mandate, the local 
government may file an action for declaratory relief in 
“the Superior Court of the County of Sacramento ... to 
declare the mandate unenforceable and enjoin its en-
forcement.” (Gov.Code, § 17612, subd. (c).) 
 

[3][4] Thus, a county is excused from duties im-
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posed under a state mandate if the Legislature specif-
ically states that the mandated program is not funded 
or if the superior court in Sacramento declares the 
program an unfunded mandate.FN1 These avenues for 
relief from duties imposed by state mandate are ex-
clusive. (Central Delta Water Agency v. State Water 
Resources Control Bd. (1993) 17 Cal.App.4th 621, 
641, 21 Cal.Rptr.2d 453.) “Until [local agencies] have 
exhausted their administrative remedy before the 
Commission, [they] cannot know whether the statute 
imposes a state-mandated cost” (ibid.) or whether that 
cost will be reimbursed pursuant to the Commission's 
award on a claim. Without first exhausting the ad-
ministrative remedies, the local agency cannot claim a 
section 6 violation in defense of its failure to perform 
its duty. (See Central Delta Water Agency, supra, at p. 
641.) After a determination by the Commission that 
reimbursement is due, but only then, may the local 
government bring a traditional *573 mandamus action 
or proceed pursuant to Government Code section 
17612. (Carmel Valley Fire Protection Dist. v. State of 
California (1987) 190 Cal.App.3d 521, 548, 234 
Cal.Rptr. 795.) FN2 
 

FN1. In the normal course, this matter was 
submitted for decision at oral argument on 
September 14, 2004. On October 1, 2004, 
respondents filed a motion to vacate sub-
mission. The motion contended that a final 
declaratory judgment of the Superior Court 
for Sacramento County in an action by cer-
tain counties against the State of California 
(case No. 04AS000371) had become final 
and was determinative of the present case as 
a matter of collateral estoppel. The judgment 
in the Sacramento County case stated: 
“[J]udgment is entered in favor of plaintiff 
counties San Diego, Sacramento, Orange and 
Contra Costa on the cause of action for dec-
laratory relief. Plaintiff counties need not 
provide the AB 3632 or AB 2726 services 
absent adequate, good faith funding from the 
State.” Respondents have advised this court 
that the Sacramento County judgment has 
become final by virtue of the failure of any 
party to file a notice of appeal in a timely 
manner. 

 
We deny the motion to vacate submission. 
The present case does not raise the ques-
tion whether the programs in question are 

an unfunded state mandate. Rather, the 
present case concerns the appropriate me-
thod by which a county may be relieved of 
its duty under a program it contends is an 
unfunded mandate and the method for in-
teragency enforcement of duties under 
IDEA. The judgment of the Sacramento 
County Superior Court does not address 
these issues. 

 
FN2. A limited exception to the exhaustion 
of remedies requirement applies where one 
local government has filed a test claim re-
lating to the same state mandate and the ad-
ministrative process on that test claim is 
complete. In that circumstance, the adminis-
trative record can be made available and a 
second local government may proceed 
without itself exhausting a futile administra-
tive process. (County of San Diego v. State of 
California (1997) 15 Cal.4th 68, 89, 61 
Cal.Rptr.2d 134, 931 P.2d 312.) 

 
[5] Attempting to avoid the body of law just 

discussed, respondents mischaracterize both the law 
and the Legislature's actions. Respondents provide the 
following erroneous summary of Government Code 
section 17581, subdivision (a): “When [state] funds 
are not provided ..., the County is no longer ‘... re-
quired to implement or give effect to ...’ the statute 
**890 mandating the provision of services. Govern-
ment Code section 17581(a).” As set forth above, 
however, legislative action provides self-executing 
relief of local governments from mandated duties only 
when the Legislature specifically states that the 
mandate is not funded. (Gov.Code, § 17581, subd. 
(a)(2).) 
 

Accordingly, respondents are also wrong when 
they claim that the Legislature, in providing only 
nominal funding for the mandate, enacted “the func-
tional equivalent of no funds for the program,” as 
contemplated in Government Code section 17581, 
subdivision (a)(2). This is a misstatement because 
there is no “functional equivalent” to the legislative 
action specified in section 17581. Simply put, the 
Legislature has not specifically identified the mental 
health services mandate as unfunded. 
 

Respondents give only one reason in urging us to 
ignore the plain requirement of Government Code 
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section 17581. They argue: “In construing the mean-
ing of a statutory provision, the language should not 
be given a literal meaning if doing so would result in 
absurd consequences which the Legislature did not 
intend.” 
 

The intent of the Legislature, however, could not 
be more clear: until and unless a court or the Legis-
lature itself has relieved a local government of a sta-
tutory mandate, the local government must perform 
the duties imposed by the mandate. In establishing an 
exclusive remedy by which local governments may 
claim funding for mandated programs (see Gov.Code, 
§ 17552), the Legislature has ensured an orderly pro-
cedure for resolving these issues, eschewing the local 
government anarchy that would result from recog-
nizing a county's ability sua sponte to declare itself 
relieved of the statutory mandate.FN3 
 

FN3. We grant respondents' request for 
judicial notice filed January 5, 2004, con-
sideration of which previously was deferred. 
As stated in the text, however, the designa-
tion of a program as “unfunded” by the 
Legislative Analyst's Office does not vest 
any power in a local government unilaterally 
to terminate an “unfunded” program. 

 
 *574 For the foregoing reasons, we conclude the 

trial court erred in sustaining respondents' demurrers 
on the basis that appellants' complaint asserted duties 
under an unenforceable unfunded state mandate. 
 
B. Appellants' Failure To Exhaust Administrative 
Remedies 

[6] As an alternative basis for sustaining the de-
murrer, the trial court found appellants had failed to 
exhaust available administrative remedies. Appellants 
contend the available remedies were inadequate (and 
therefore excused) and that certain of their causes of 
action did not require exhaustion of administrative 
remedies. 
 

Appellants' discussion of the exhaustion of re-
medies issue in its opening brief focuses solely on 
Government Code section 7585. That section permits 
a local agency (as well as a parent or adult pupil) to 
file an administrative complaint when another local 
agency fails to provide services required by an indi-
vidualized education plan. (Gov.Code, § 7585, subd. 
(a); see also Cal.Code Regs., tit. 2, § 60600, subd. (b).) 

FN4 Appellants correctly point out that courts have 
excused compliance with piecemeal administrative 
remedies when the issues to be litigated involve sys-
temic shortfalls incapable of resolution in an available 
administrative proceeding. (See **891Glendale City 
Employees' Assn., Inc. v. City of Glendale (1975) 15 
Cal.3d 328, 342–343, 124 Cal.Rptr. 513, 540 P.2d 
609.) 
 

FN4. We grant appellants' request for judicial 
notice filed September 18, 2003, considera-
tion of which previously was deferred. 

 
The individualized hearing contemplated by 

Government Code section 7585 is not, however, the 
only available administrative procedure. As appellants 
recognize in their reply brief, an administrative pro-
cedure specifically targeted at the kind of dispute now 
before us is contained both in California administra-
tive regulations and in the underlying federal legisla-
tion. 
 

20 United States Code section 1412(a)(12)(B)(ii) 
provides, as relevant here: “If a public agency other 
than an educational agency fails to provide or pay for 
... special education and related services ..., the local 
educational agency ... shall provide or pay for such 
services to the child. Such local educational agency ... 
may then claim reimbursement for the services from 
the public agency that failed to provide or pay for such 
services and such public agency shall reimburse the 
local educational agency ... according to the proce-
dures established” in the interagency agreement re-
quired by an earlier provision (20 U.S.C. § 
1412(a)(12)(A)(i)). 
 

 *575 The “procedures established” are specified 
in the state regulations adopted pursuant to Govern-
ment Code section 7587. California Code of Regula-
tions, title 2, section 60560, provides: “Allegations of 
failure by ... [a] Community Mental Health Service[ ] 
... to comply with these regulations shall be resolved 
pursuant to Chapter 5.1, commencing with Section 
4600, of Division 1 of Title 5 of the California Code of 
Regulations,” entitled “Uniform Complaint Proce-
dures.” 
 

The uniform complaint procedures provide for an 
investigation and report by the state Superintendent of 
Public Instruction whenever a “complaint alleges that 
a public agency, other than a local educational agency 
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..., fails or refuses to comply with an applicable law or 
regulation relating to the provision of free appropriate 
education to handicapped individuals.” (Cal.Code 
Regs., tit. 5, § 4650(a)(vii)(A).) 
 

Notwithstanding the federal statutory requirement 
that appellants “provide or pay” for necessary services 
and then seek reimbursement through the interagency 
procedure, appellants contend they are not required to 
follow this route because respondents did not identify 
this procedure below as one to be exhausted and the 
procedure does not permit an adequate remedy. 
 

[7] This contention is both factually and legally 
incorrect: Factually, respondents did identify the 
uniform complaint procedures as a full and adequate 
administrative remedy in documents filed in the trial 
court. Legally, we review the judgment of the trial 
court, not its reasoning, and we affirm if that judgment 
is correct. (See 9 Witkin, Cal. Procedure (4th ed. 
1997) Appeal, § 340, pp. 382–383.) The trial court did 
not specify the administrative remedy appellants had 
failed to exhaust, but the applicability of the uniform 
complaint procedures is an issue of law properly de-
termined on appeal. 
 

Nor do we agree with appellants that the admin-
istrative remedy is inadequate. Although the regula-
tions specify that the Superintendent of Public In-
struction may elect to sanction a local agency by 
withholding funds (see Cal.Code Regs., tit. 5, § 4670, 
subd. (a)(1)), that remedy is not exclusive. The regu-
lation itself permits the superintendent to file an action 
in a court of competent jurisdiction to compel the local 
agency's compliance. (Cal.Code Regs., tit. 5, § 4670, 
subd. (a)(3).) Further, the regulation generally permits 
the superintendent to use “any means authorized by 
law to effect compliance.” (Cal.Code Regs., tit. 5, § 
4670, subd. (a).) 
 

**892 *576 Not only are we satisfied the admin-
istrative remedy is adequate, we are satisfied the ad-
ministrative remedy is intended to be exclusive. First, 
the regulations specifically state that allegations of 
failure by a community mental health department to 
provide services “shall be resolved” pursuant to the 
administrative procedure. (Cal.Code Regs., tit. 2, § 
60560.) 
 

Further, the Superintendent of Public Instruction 
is specifically charged with the duty to “ensure that 

this chapter [concerning interagency services to han-
dicapped children] is carried out through monitoring 
and supervision.” (Gov.Code, § 7570.) Permitting 
local educational agencies to proceed directly to court 
to enforce IDEA conflicts with this supervisory au-
thority. 
 

Finally, the complex web of funding for programs 
such as this requires that the superintendent retain the 
greatest possible discretion in resolving interagency 
disputes, so as to leave open the possibility (to take a 
purely hypothetical example) that the superintendent 
would elect to direct funding to the local educational 
agency instead of funding an uncooperative commu-
nity mental health department: IDEA does not require 
an educational agency providing mental health ser-
vices to seek reimbursement, but merely permits it to 
do so. (See 20 U.S.C. § 1412(a)(12)(b).) 
 

As a result of these considerations of exclusivity, 
we conclude there is no cause of action vested in a 
local administrative agency to seek judicial enforce-
ment of another agency's obligations under IDEA. The 
statutory and regulatory scheme vests that cause of 
action in the Superintendent of Public Instruction, and 
a local agency's exclusive remedy is through the ad-
ministrative process established by the uniform com-
plaint procedures. 
 

[8] Appellants contend that certain of their causes 
of action simply are not subject to the requirement of 
exhaustion of remedies. For example, they contend in 
their opening brief that “[n]o exhaustion is required” 
for declaratory relief. This claim is made without 
further explanation or citation of authorities. It is also 
wrong: “The declaratory relief provisions do not in-
dependently empower the courts to stop or interfere 
with administrative proceedings by declaratory de-
cree.” (Walker v. Munro (1960) 178 Cal.App.2d 67, 
72, 2 Cal.Rptr. 737.) 
 

In their reply brief, appellants recast this argu-
ment in terms of the futility exception to the exhaus-
tion requirement, citing Venice Town Council, Inc. v. 
City of Los Angeles (1996) 47 Cal.App.4th 1547, 55 
Cal.Rptr.2d 465. In that case, as a matter of policy 
interpretation, the city made a particular determination 
each time the same zoning issue was presented to it. 
Plaintiffs contended the policy conflicted with state 
law. In seeking dismissal of *577 plaintiff's action, the 
city contended administrative appeals from individual 
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zoning decisions were sufficient to provide relief to 
plaintiffs. The court held exhaustion was not required 
because the administrative hearings, while potentially 
correcting individual errors, could not force the city to 
change its underlying policy. (Id. at p. 1568, 55 
Cal.Rptr.2d 465.) 
 

In the present case, the administrative process is 
fully capable of providing complete relief to appel-
lants. Equally important, the determination of the type 
of relief to be awarded is specifically entrusted to the 
discretion of the Superintendent of Public Instruction 
by the very laws that establish appellants as entities. In 
these circumstances, appellants are not entitled to 
bypass the superintendent's exercise of discretion by 
presenting the issues directly to a court. 
 

Appellants also contend their causes of action 
under the Unruh Civil Rights Act, **893 Civil Code 
section 51 et seq., and the Federal Civil Rights Act, 42 
United States Code section 1983, do not require ex-
haustion. FN5 IDEA provides that a complainant may 
file an action under the Constitution and federal laws 
which protect the rights of children with disabilities, 
“except that before the filing of a civil action under 
such laws seeking relief that is also available under 
this subchapter, the procedures under subsections (f) 
and (g) of this section shall be exhausted to the same 
extent as would be required had the action been 
brought under this subchapter.” (20 U.S.C. § 1415(l ).) 
Respondents rely on cases from the Ninth Circuit 
Court of Appeals for the proposition that exhaustion is 
required prior to any court action, regardless of the 
nature of the cause of action, if it is based on injuries 
that are also remediable under IDEA administrative 
procedures. (See Robb v. Bethel School District # 403 
(9th Cir.2002) 308 F.3d 1047, 1050.) 
 

FN5. We seriously doubt that appellants are 
“aggrieved persons” under the Unruh Civil 
Rights Act and whether they have civil rights 
of which they can be illegally deprived under 
42 United States Code section 1983. Appel-
lants are, after all, creatures of statute with 
only the rights, duties, and powers conferred 
upon them by statute. These issues of stand-
ing and substantive rights are not directly 
presented in this case, but the issues are re-
lated to appellants' subordinate role in a 
complex statutory scheme with detailed ad-
ministrative remedies and the superinten-

dent's statutory discretion to craft appropriate 
remedies in enforcing IDEA obligations. 

 
While the parties disagree about the meaning of 

the federal cases, in a real sense typical administrative 
exhaustion cases do not speak to the unique issues in 
the present case. The considerations that arise in re-
quiring an individual to pursue an administrative re-
medy within the structure of the governmental entity 
that has deprived him or her of rights are somewhat 
different from the considerations when one subordi-
nate government entity is required to invoke the ad-
ministrative adjudicatory powers of a superior ad-
ministrative body to resolve a dispute between the 
complainant and another subordinate entity. 
 

 *578 The first important consideration is that a 
governmental entity has no vested, individual rights in 
the administration of a particular program. (See 
County of Westchester v. New York (2d Cir.2002) 286 
F.3d 150 [agencies have no private right of action 
under IDEA].) Appellants are purely creatures of 
statute, and it is clear the Legislature could reassign 
administration of IDEA programs to a different entity 
if it chose to do so. If the Legislature were to so 
choose, appellants would not be entitled to any sort of 
due process hearing or appeal to contest the action. 
(Cf. South Carolina v. Katzenbach (1966) 383 U.S. 
301, 323, 86 S.Ct. 803, 15 L.Ed.2d 769 [state is not a 
“person” within meaning of Fifth Amendment due 
process protections].) 
 

Second, and of greater importance, the statutory 
scheme clearly intends to invest the Superintendent of 
Public Instruction with the discretion to determine 
how and whether IDEA will be enforced against a 
community mental health department. As noted 
above, the federal statute, in essence, requires appel-
lants to provide mental health services if respondents 
do not. While appellants are permitted to seek reim-
bursement from respondents, that permission is li-
mited, by the express terms of the statute, to an ad-
ministrative remedy. (See 20 U.S.C. § § 
1412(a)(12)(b).) From the standpoint of IDEA, ap-
pellants have no right to reimbursement from res-
pondents; they have only the right to seek reim-
bursement through the administrative process. (We 
are not presented in this case with the un-
funded-state-mandate **894 issue if the Superinten-
dent of Public Instruction exercised discretion to leave 
the costs of mental health services with appellants.) 
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As a result of these two factors, we conclude ap-

pellants have no rights enforceable against respon-
dents through other causes of action, at least until the 
administrative process confers upon them such a right 
in the discretion of the Superintendent of Public In-
struction. 
 

 *579 DISPOSITION 
The judgment is affirmed. Respondents are 

awarded costs on appeal. 
 
WE CONCUR: CORNELL and DAWSON, JJ. 
 
Cal.App. 5 Dist.,2004. 
Tri-County Special Educ. Local Plan Area v. County 
of Tuolumne 
123 Cal.App.4th 563, 19 Cal.Rptr.3d 884, 192 Ed. 
Law Rep. 919, 04 Cal. Daily Op. Serv. 9615, 2004 
Daily Journal D.A.R. 13,064 
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United States Court of Appeals, 

Ninth Circuit. 
James N. VAN DUYN, for his son, Christopher J. 

VAN DUYN, a minor & incapacitated person, Plain-
tiff-Appellant, 

v. 
BAKER SCHOOL DISTRICT 5J, Defen-

dant-Appellee. 
 

No. 05-35181. 
Argued and Submitted Nov. 14, 2006. 

Filed April 3, 2007. 
Amended Sept. 6, 2007. 

 
Background: Parent of severely autistic child brought 
action against school district alleging that child had 
been deprived of free appropriate public education 
(FAPE) guaranteed by the Individuals with Disabili-
ties Education Act (IDEA). The United States District 
Court for the District of Oregon, Michael W. Mosman, 
J., 2005 WL 50130, granted judgment for school dis-
trict. Parent appealed. 
 
Holdings: In an amended opinion, the Court of Ap-
peals, Fisher, Circuit Judge, held that: 
(1) school district's alleged failure to implement indi-
vidualized educational program (IEP) could not be 
construed as surreptitious attempt to alter it; 
(2) only material failures to implement IEP constituted 
violations of IDEA; 
(3) child did not have to suffer demonstrable educa-
tional harm in order to prevail on claim under mate-
riality standard that he was denied services called for 
by IEP; 
(4) initial five hour per week shortfall in math in-
struction was material failure to implement IEP; 
(5) school district's failure to implement several ele-
ments of child's behavior management plan in same 
way at middle school as at elementary school was not 
material violation of IEP; 
(6) school district materially provided child with 
self-contained classroom; and 
(7) child was “prevailing party” at administrative 
hearing to extent that ALJ ruled in his favor regarding 
amount of math instruction that he was due. 

  

Affirmed in part, reversed in part, and remanded. 
 

 Ferguson, Circuit Judge, filed dissenting opinion. 
 

 Opinion, 481 F.3d 770, superseded. 
 

West Headnotes 
 
[1] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

When a school district does not perform exactly 
as called for by the individualized educational pro-
gram ( IEP), the district does not violate the IDEA 
unless it is shown to have materially failed to imple-
ment the child's IEP; a “material failure” occurs when 
there is more than a minor discrepancy between the 
services provided to a disabled child and those re-
quired by the IEP. Individuals with Disabilities 
Education Act, §§ 602(9)(D), 615(f)(3)(E)(i), 20 
U.S.C.A. §§ 1401(9)(D), 1415(f)(3)(E)(i). 
 
[2] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Under the IDEA, a district court's findings of fact 
are reviewed for clear error, even when they are based 
on the written record of administrative proceedings. 
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Individuals with Disabilities Education Act, § 
615(i)(2)(C), 20 U.S.C.A. § 1415(i)(2)(C). 
 
[3] Schools 345 155.5(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(2) Judicial Review or Inter-
vention 
                          345k155.5(2.1) k. In General. Most 
Cited Cases  
 

Under the IDEA, “due weight” must be given to 
the administrative decision below, and courts must not 
substitute their own notions of sound educational 
policy for those of the school authorities which they 
review. Individuals with Disabilities Education Act, § 
615(i)(2)(C), 20 U.S.C.A. § 1415(i)(2)(C). 
 
[4] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

School district's alleged failure to implement in-
dividualized educational program (IEP) under IDEA 
could not be construed as surreptitious attempt to alter 
it. Individuals with Disabilities Education Act, § 
615(b)(3), (f)(3)(E)(ii)(II), 20 U.S.C.A. § 1415(b)(3), 
(f)(3)(E)(ii)(II). 
 
[5] Schools 345 155.5(4) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(4) k. Evidence. Most Cited 
Cases  

 
Party objecting to implementation of individua-

lized educational program ( IEP) under IDEA bore 
burden of proof at administrative hearing. Individuals 
with Disabilities Education Act, § 601 et seq., 20 
U.S.C.A. § 1400 et seq. 
 
[6] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

State contract law did not apply to interpretation 
of individualized educational program ( IEP) under 
IDEA, since IEP was created entirely from federal 
statutes. Individuals with Disabilities Education Act, § 
601 et seq., 20 U.S.C.A. § 1400 et seq. 
 
[7] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

Only material failures to implement individua-
lized educational program ( IEP) constituted viola-
tions of IDEA; there was no statutory requirement of 
perfect adherence to IEP and there was no reason 
rooted in statutory text to view minor implementation 
failures as denials of free appropriate public education 
(FAPE). Individuals with Disabilities Education Act, 
§§ 602(9)(D), 615(f)(3)(E)(i), 20 U.S.C.A. §§ 
1401(9)(D), 1415(f)(3)(E)(i). 
 
[8] Schools 345 148(2.1) 
 
345 Schools 
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      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

Procedural flaws in the formulation of an indi-
vidualized educational program ( IEP) do not auto-
matically violate the IDEA; they do so only when the 
resulting IEP is not reasonably calculated to enable 
the child to receive educational benefits. Individuals 
with Disabilities Education Act, § 601 et seq., 20 
U.S.C.A. § 1400 et seq. 
 
[9] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

A material failure to implement an individualized 
educational program ( IEP) violates the IDEA; ma-
terial failure occurs when there is more than a minor 
discrepancy between the services a school provides to 
a disabled child and the services required by the 
child's IEP. Individuals with Disabilities Education 
Act, §§ 602(9)(D), 615(f)(3)(E)(i), 20 U.S.C.A. §§ 
1401(9)(D), 1415(f)(3)(E)(i). 
 
[10] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

Autistic child did not have to suffer demonstrable 
educational harm in order to prevail on claim under 
materiality standard that he was denied services called 
for by individualized educational program ( IEP) 
under IDEA; however, child's educational progress, or 
lack of it, could be probative of whether there had 
been more than a minor shortfall in the services pro-
vided. Individuals with Disabilities Education Act, §§ 
602(9)(D), 615(f)(3)(E)(i), 20 U.S.C.A. §§ 
1401(9)(D), 1415(f)(3)(E)(i). 
 
[11] Schools 345 148(2.1) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(2.1) k. In General. Most 
Cited Cases  
 

Individualized educational programs ( IEPs) are 
clearly binding under the IDEA, and the proper 
course for a school that wishes to make material 
changes to an IEP is to reconvene the IEP team pur-
suant to the statute, not to decide on its own no longer 
to implement part or all of the IEP. Individuals with 
Disabilities Education Act, §§ 614(d)(3)(F), 
615(b)(3), 20 U.S.C.A. §§ 1414(d)(3)(F), 1415(b)(3). 
 
[12] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

Fact that autistic student did not work toward all 
of the short-term objectives laid out in his individua-
lized educational program ( IEP) was not a material 
failure to implement the IEP, as would violate the 
IDEA, given the extremely large number, approx-
imately 70, of such objectives in the IEP. Individuals 
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with Disabilities Education Act, §§ 602(9)(D), 
615(f)(3)(E)(i), 20 U.S.C.A. §§ 1401(9)(D), 
1415(f)(3)(E)(i). 
 
[13] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

Regional autism consultant's failure to visit au-
tistic student's middle school twice-weekly, in accord 
with student's individualized educational program ( 
IEP), was not material, and thus did not violate IDEA, 
given the frequent visits that she and other autism 
consultants made to the school. Individuals with 
Disabilities Education Act, §§ 602(9)(D), 
615(f)(3)(E)(i), 20 U.S.C.A. §§ 1401(9)(D), 
1415(f)(3)(E)(i). 
 
[14] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

Initial five hour per week shortfall in math in-
struction to severely autistic child was material failure 
under IDEA to implement individualized educational 
program ( IEP), which required eight to 10 hours of 
math instruction per week. Individuals with Disabili-
ties Education Act, §§ 602(9)(D), 615(f)(3)(E)(i), 20 
U.S.C.A. §§ 1401(9)(D), 1415(f)(3)(E)(i). 
 
[15] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 

            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

School district's failure to implement several 
elements of severely autistic child's behavior man-
agement plan in same way at middle school as it had 
been at elementary school was not material violation 
of individualized educational program (IEP) under 
IDEA, since IEP did not clearly describe how those 
elements had been implemented at elementary school, 
IEP did not require that they be used in same way at 
middle school, middle school did employ many tech-
niques outlined in behavior management plan, and 
elementary school behavior management plan was 
inappropriate for middle school context. Individuals 
with Disabilities Education Act, §§ 602(9)(D), 
615(f)(3)(E)(i), 20 U.S.C.A. §§ 1401(9)(D), 
1415(f)(3)(E)(i). 
 
[16] Schools 345 148(3) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k148 Nature of Right to Instruction in 
General 
                      345k148(2) Handicapped Children and 
Special Services Therefor 
                          345k148(3) k. Mental or Emotional 
Handicap; Learning Disabilities. Most Cited Cases  
 

School district materially provided severely au-
tistic child with self-contained classroom at middle 
school, as required by individualized educational 
program ( IEP) under IDEA, even if learning envi-
ronment was not quite as beneficial as it had been at 
elementary school, where child's class sizes varied 
from seven to 15 students, there were always one 
teacher and one aide present, aide present was child's 
personal full-time aide, and there was substantial 
flexibility in instruction that child received. Individu-
als with Disabilities Education Act, §§ 602(9)(D), 
615(f)(3)(E)(i), 20 U.S.C.A. §§ 1401(9)(D), 
1415(f)(3)(E)(i). 
 
[17] Schools 345 155.5(5) 
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345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(5) k. Judgment and Relief; 
Damages, Injunction, and Costs. Most Cited Cases  
 

Severely autistic child was “prevailing party” at 
administrative hearing, in context of request for at-
torney fees under IDEA, to extent that ALJ ruled in his 
favor regarding amount of math instruction that he 
was due; although math instruction issue was only one 
issue out of 11 raised at administrative hearing and 
ALJ only ordered provision of services already re-
quired by IEP, math instruction was significant issue 
that was not less important than child's other claims, 
and ALJ's order created legal obligation for school 
district to provide services that it previously had not 
been offering. Individuals with Disabilities Education 
Act, §§ 602(9)(D), 615(f)(3)(E)(i), (i)(3)(B)(i), 20 
U.S.C.A. §§ 1401(9)(D), 1415(f)(3)(E)(i), (i)(3)(B)(i). 
 
[18] Schools 345 155.5(5) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 
                      345k155.5(5) k. Judgment and Relief; 
Damages, Injunction, and Costs. Most Cited Cases  
 

Under the IDEA, a “prevailing party” is one who 
succeeds on any significant issue in litigation which 
achieves some of the benefit the parties sought in 
bringing the suit; the success must materially alter the 
parties' legal relationship, cannot be de minimis, and 
must be causally linked to the litigation brought. In-
dividuals with Disabilities Education Act, § 
615(i)(3)(B)(i), 20 U.S.C.A. § 1415(i)(3)(B)(i). 
 
[19] Schools 345 155.5(5) 
 
345 Schools 
      345II Public Schools 
            345II(L) Pupils 
                345k155.5 Handicapped Children, Pro-
ceedings to Enforce Rights 

                      345k155.5(5) k. Judgment and Relief; 
Damages, Injunction, and Costs. Most Cited Cases  
 

Under the IDEA, attorney fees cannot be granted 
to parent attorneys who represent their children in 
IDEA proceedings. Individuals with Disabilities 
Education Act, § 615(i)(3)(B)(i), 20 U.S.C.A. § 
1415(i)(3)(B)(i). 
 
*814 Pamela C. Van Duyn (argued), Baker City, OR, 
and Damien R. Yervasi, Baker City, OR, for the 
plaintiff-appellant. 
 
Richard Cohn-Lee (argued) and Nancy J. Hungerford, 
The Hungerford Law Firm, Oregon City, OR, for the 
defendant-appellee. 
 
Lewis Bossing, The Legal Aid Society of San Fran-
cisco, San Francisco, CA, for the amici curiae The 
Legal Aid Society of San Francisco-Employment Law 
Center, the Learning Rights Law Center, the Oregon 
Advocacy Center and Protection & Advocacy, Inc. 
 
Appeal from the United States District Court for the 
District of Oregon; Michael W. Mosman, District 
Judge, Presiding. D.C. No. CV-02-01060-MO. 
 
Before: WARREN J. FERGUSON, DIARMUID F. 
O'SCANNLAIN and RAYMOND C. FISHER, Cir-
cuit Judges. 
 
Opinion by Judge FISHER; Dissent by Judge FER-
GUSON 
 
FISHER, Circuit Judge: 

The opinion filed at 481 F.3d 770 (9th Cir.2007), 
is amended in full as follows: 
 

This case arises from the difficult transition of 
Christopher J. Van Duyn (“Van Duyn”), a severely 
autistic child, from elementary to middle school. Van 
Duyn alleges that Baker School District 5J (“District”) 
failed to implement key portions of his individualized 
educational program (“IEP”) during the 2001-02 
school year, his first year at Baker Middle School, 
thereby depriving him of the free appropriate public 
education guaranteed by the *815 federal Individuals 
with Disabilities Education Act (“IDEA”), 20 U.S.C. 
§ 1400 et seq.FN1 An administrative law judge (“ALJ”) 
ruled that the District failed to provide Van Duyn 
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sufficient math instruction, but otherwise found that 
the District had adequately implemented the IEP. The 
district court affirmed the ALJ's decision in all re-
spects and declined to award any attorney's fees to 
Van Duyn. 
 

FN1. Unless otherwise indicated, all statu-
tory citations are to the IDEA. 

 
[1] Van Duyn brings to us a detailed list of com-

plaints about the District's variances from his IEP, 
arguing that the ALJ and district court were much too 
forgiving of the District's failures to provide him the 
special instructional and support services agreed to in 
the IEP. Accordingly, we must decide how much 
leeway a school district has in implementing an IEP as 
it translates the plan's provisions into action at school 
and in the classroom. We hold that when a school 
district does not perform exactly as called for by the 
IEP, the district does not violate the IDEA unless it is 
shown to have materially failed to implement the 
child's IEP. A material failure occurs when there is 
more than a minor discrepancy between the services 
provided to a disabled child and those required by the 
IEP. 
 

Applying this standard to the various implemen-
tation failures Van Duyn alleges, we conclude that 
none of them was material (with the exception of the 
math instruction shortfall, which was later remedied in 
response to the ALJ's order), and that the District 
therefore did not violate the IDEA. Because Van Duyn 
did partially prevail, however, we hold that Van Duyn 
is to that extent entitled to reasonable attorney's fees 
for the relevant work done at the administrative 
hearing level-though not for Van Duyn's mother, who 
has acted as one of his attorneys in these proceedings. 
Accordingly, we affirm in part and reverse in part the 
district court's judgment and remand for further pro-
ceedings consistent with this opinion. 
 

I. Factual and Procedural Background 
A. Factual History 

Van Duyn is a severely autistic boy who was 13 
years old during the 2001-02 school year. During the 
three years prior to 2001-02, Van Duyn was a student 
at South Baker Elementary School, where he received 
extensive special education services. On February 22, 
2001, a team comprised of teachers, district repre-
sentatives and Van Duyn's mother finalized a com-
prehensive IEP for the 2001-02 school year, during 

which Van Duyn would transition to Baker Middle 
School. 
 

Van Duyn's 2001-02 IEP called for him to work 
on “language arts-reading and written work” for 6-7 
hours per week, “math computation/math computer 
drills” for 8-10 hours per week and “adaptive 
P.E.-gymnastics and swimming” for 3-4 hours per 
week. At the middle school, his schedule consisted of 
alternating “red” and “white” days, with gym, lan-
guage arts/reading, math and study skills on red days, 
and social studies/language arts, comput-
ers/vocational, language arts and reading on white 
days. Classes each lasted for about 80 minutes, and he 
worked on math skills during his designated red day 
math classes as well as during his advisory time and 
study skills and computers/vocational classes. Van 
Duyn attended gym class, which included a two-week 
gymnastics segment, on red days, and had swimming 
lessons twice per week. 
 

Van Duyn's IEP also included a behavior man-
agement plan that was to be implemented full-time. 
Like the elementary school that he had previously 
attended, the *816 middle school employed a daily 
behavior card, a visual schedule, social stories and a 
quiet room. However, his behavior was not accurately 
recorded on the card, he did not set up his daily 
schedule before starting each school day, social stories 
were not properly used and he was not ordered to go to 
the quiet room after all incidents of misbehavior. 
 

The IEP further called for all material to be pre-
sented at Van Duyn's level and for him to be placed in 
a “self-contained” special education room. During 
class, he typically received one-on-one instruction 
from his personal aide, Linda Baxter, as well as some 
personal instruction from his two main teachers, Sue 
Irby and Kathleen Walker. It is unclear whether he 
generally proceeded at his own pace or instead re-
ceived instruction about whatever subject the class 
was studying that day. His classes varied in size from 
7 to 15 students and were composed entirely of special 
education students. 
 

Other provisions in the IEP required the regional 
autism specialist to visit the middle school twice per 
week, “augmentative communication” services to be 
provided for two hours per month and Van Duyn's 
aide, Ms. Baxter, to receive state autism training. The 
regional autism consultant visited the middle school a 
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dozen times over the first three months of the 2001-02 
school year, and other autism consultants also came by 
with some regularity. Augmentative communication 
services were provided to Van Duyn in the form of 
visual aids, social stories, creative computer programs 
and other learning tools, though not by regional staff. 
His aide, Ms. Baxter, did not receive state-level 
training in educating autistic children, but she did 
attend local autism classes and meet with individuals 
who had worked with him in the past. 
 

Finally, under the IEP, Van Duyn's progress was 
to be measured by quarterly report cards, and ap-
proximately 70 short-term objectives corresponding to 
a series of annual goals were to be pursued. The mid-
dle school issued quarterly report cards to Van Duyn 
containing percentage scores in a range of categories. 
Some of these categories corresponded to the IEP 
goals while others did not, and on the whole the mid-
dle school report cards did not track the IEP as well as 
the elementary school report cards did. Van Duyn also 
worked toward many but not all of the short-term 
objectives set out in the IEP. For example, he did not 
participate in any telephone activities or write a daily 
note home until December 2001. 
 

There is evidence that Van Duyn's reading skills 
deteriorated during the 2001-02 school year, though it 
is unclear whether the regression amounted to three 
years or less than one. However, the school's therapist 
and psychologist both testified that his behavior im-
proved in 2001-02 and that he was more engaged with 
his surroundings as the year progressed. Ms. Walker 
also testified that Van Duyn's math skills showed 
progress in 2001-02. Finally, his report cards indicated 
improvement in the vast majority of categories from 
October 2001 to June 2002. 
 
B. Procedural History 

On September 25, 2001, a few weeks after the 
2001-02 school year had begun, Van Duyn's parents 
filed a request for a due process hearing pursuant to 20 
U.S.C. § 1415(f). They alleged that the District had 
completely failed to provide certain services described 
in the IEP and materially failed to implement other 
IEP provisions. According to his parents, these fail-
ures were depriving Van Duyn of a free appropriate 
public education. The ALJ issued a detailed decision 
on April 8, 2002. She found that the District had failed 
to implement the IEP with regard to Van *817 Duyn's 
math goals because he was not being given the requi-

site 8-10 hours of weekly math instruction. Accor-
dingly, the ALJ ordered the District to provide Van 
Duyn with the “average of five hours per week of 
instruction in math that he has not been receiving.” In 
every other contested area, the ALJ ruled in favor of 
the District. She found that Van Duyn's aide and 
teachers had been properly trained, that he had been 
placed in a self-contained classroom, that his teachers 
had worked with him on oral language skills, that he 
had received daily instruction in reading and that 
short-term objectives such as taking a daily note home 
had not initially been implemented but were now 
being followed. 
 

Van Duyn appealed the ALJ's decision to the 
district court. The court first ruled that only events 
prior to February 1, 2002 (the date of the administra-
tive hearing) could be used to determine whether the 
District failed to implement the IEP, though later 
events could be considered in crafting a remedy. The 
court then divided Van Duyn's allegations of failed 
implementation into several categories, affording the 
ALJ's comprehensive findings considerable defe-
rence. The court concluded that there had been no 
failure to implement a substantial provision of the IEP. 
The court also ruled that the District had complied 
with the ALJ's order that additional math instruction 
be provided to Van Duyn, and that Van Duyn was not 
entitled to attorney's fees because he was not the 
prevailing party. 
 

Van Duyn timely appealed. We have jurisdiction 
under 28 U.S.C. § 1291. 
 

II. Standard of Review 
[2][3] We review the district court's findings of 

fact for clear error, even when they are based on the 
written record of administrative proceedings. Amanda 
J. v. Clark County Sch. Dist., 267 F.3d 877, 887 (9th 
Cir.2001). The district court's legal conclusions are 
reviewed de novo. Id. However, “complete de novo 
review” of the administrative proceeding “is inap-
propriate.” Id. Under the IDEA, federal courts are to 
“receive the records of the administrative proceed-
ings” and “bas[e their] decisions[s] on the prepon-
derance of the evidence.” 20 U.S.C. § 1415(i)(2)(C). 
This means that “due weight” must be given to the 
administrative decision below and that courts must not 
“substitute their own notions of sound educational 
policy for those of the school authorities which they 
review.” Bd. of Educ. of Hendrick Hudson Cent. Sch. 
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Dist., Westchester County v. Rowley, 458 U.S. 176, 
206, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982) (“ Rowley 
”); see also Capistrano Unified Sch. Dist. v. Warten-
berg, 59 F.3d 884, 891 (9th Cir.1995) (“The amount of 
deference accorded the hearing officer's findings in-
creases where they are thorough and careful.”) (in-
ternal quotations and citation omitted). 
 

III. Discussion 
A. Legal Background 

The IDEA was enacted in 1975 because of Con-
gress' belief that “the educational needs of millions of 
children with disabilities were not being fully met.” 20 
U.S.C. § 1400(c)(2). The statute's stated purposes 
include “to ensure that all children with disabilities 
have available to them a free appropriate public edu-
cation ... designed to meet their unique needs and 
prepare them for further educational, employment, 
and independent living,” and “to ensure that the rights 
of children with disabilities and parents of such 
children are protected.” § 1400(d)(1)(A), (B). Ac-
cording to Senator Harrison Williams, the IDEA's 
principal drafter, “[t]his measure fulfills the promise 
of the Constitution that ... handicapped children no 
longer will be left out.” 121 Cong. Rec. 37,413 (1975). 
 

*818 One of the IDEA's most important me-
chanisms for achieving these lofty goals is the for-
mulation and implementation of IEPs. Under § 
1414(d), every disabled child must have an IEP 
drafted and put into effect by the local educational 
authority. The IEP is to be formulated by a team that 
includes the child's parents, regular and special edu-
cation teachers, a district representative and other 
individuals with relevant expertise. § 1414(d)(1)(B). It 
must address such matters as the child's present level 
of academic achievement, annual goals for the child, 
how progress toward those goals is to be measured and 
the services to be provided to the child. § 
1414(d)(1)(A)(i). The child's parents are entitled to 
participate in meetings regarding the IEP, § 
1415(b)(1), and must receive written notice of any 
proposed changes to the IEP, § 1415(b)(3). Either the 
child's parents or the local educational authority may 
bring a complaint to the state educational agency 
about any matter relating to the IEP or the child's free 
appropriate public education. § 1415(b)(6), (7). If such 
a complaint is not otherwise resolved, a due process 
hearing is held to determine “whether the child re-
ceived a free appropriate public education.” § 
1415(f)(3)(E)(i). After going through the due process 

hearing and any other available administrative reme-
dies, an aggrieved party may file a civil action in 
federal district court. § 1415(i)(2)(A). 
 

The Supreme Court's first and most significant 
opinion interpreting the IDEA was its 1982 decision in 
Rowley, in which the Court considered the content of 
an IEP that was allegedly deficient because it did not 
call for a sign-language interpreter to assist the deaf 
child in all of her classes. The Court rejected this 
challenge, concluding that all of the IDEA's proce-
dural requirements had been followed and that the 
statute did not aim “to maximize the potential of each 
handicapped child” but rather merely “to provide them 
with access to a free public education.” 458 U.S. at 
200, 102 S.Ct. 3034 (emphasis added). The Court also 
set out a two-part test for evaluating complaints about 
the content of an IEP: “First, has the State complied 
with the procedures set forth in the Act? And second, 
is the individualized educational program developed 
through the Act's procedures reasonably calculated to 
enable the child to receive educational benefits?” Id. at 
206-07, 102 S.Ct. 3034 (internal footnotes omitted). 
 

We have applied the Rowley framework in nu-
merous cases. See, e.g., M.L. v. Federal Way Sch. 
Dist., 394 F.3d 634, 644-46 (9th Cir.2005); Amanda 
J., 267 F.3d at 890-95; Wartenberg, 59 F.3d at 891-97. 
However, we have not previously considered chal-
lenges to the implementation-as opposed to the con-
tent-of an IEP. As discussed in more detail below, the 
Fifth Circuit addressed IEP implementation chal-
lenges in Houston Indep. Sch. Dist. v. Bobby R., 200 
F.3d 341 (5th Cir.2000), holding that de minimis 
failures to implement an IEP do not amount to a vi-
olation of the IDEA, but rather that the statute is vi-
olated only by failures to implement “substantial” or 
“significant” IEP provisions. Id. at 349. The Eighth 
Circuit took a similar position in Neosho R-V Sch. 
Dist. v. Clark, 315 F.3d 1022 (8th Cir.2003), holding 
that the IDEA is violated when a school fails to im-
plement an “essential” element of an IEP, i.e., an 
element “necessary for the child to receive an educa-
tional benefit.” Id. at 1027 n. 3. 
 
B. Violations of the IDEA's Procedural Require-
ments 

[4] Against this background, we turn to Van 
Duyn's argument that the District's alleged failures to 
implement his IEP amounted to both a violation of the 
IDEA's procedural requirements and a substantive 
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violation that denied him a free appropriate*819 pub-
lic education. We conclude there were neither proce-
dural nor substantive violations of the statute. 
 

Van Duyn's first contention is that by failing to 
implement portions of the IEP, the District “changed” 
the IEP without notifying his parents in advance-a 
violation of the IDEA's procedural requirements for 
the formulation and revision of IEPs. See § 
1415(b)(3). In his view, this procedural defect im-
peded his parents' right to participate in decisions 
regarding the IEP and hence violated the statute even 
if he cannot directly establish that he was deprived of 
educational benefits or a free appropriate public edu-
cation. See § 1415(f)(3)(E)(ii)(II) (IDEA violated if 
procedural flaws “significantly impede[ ] the parents' 
opportunity to participate in the decision-making 
process regarding the provision of a free appropriate 
public education to the parents' child”). 
 

Van Duyn's procedural argument fails because 
there is no evidence in the record that the District ever 
attempted to change his IEP after the 2001-02 school 
year began. He points to no concrete proposals to 
change the IEP, nor is there any testimony or docu-
mentary evidence that the District decided to revise 
the IEP in secret. The District did request a “[m]eeting 
to discuss Augmentative Communication and Autism 
Service Time” in May 2001. But Van Duyn's parents 
were notified about the meeting, it took place well 
before the 2001-02 school year started and it resulted 
in no change to the IEP because the IEP team decided 
that “[t]ransitioning to a new school and teachers is a 
major change for an Autistic student and more ser-
vices are needed.” 
 

Van Duyn's procedural argument thus boils down 
to the novel proposition that failures to implement an 
IEP are equivalent to changes to an IEP. If accepted, 
this proposition would convert all IEP implementation 
failures into procedural violations of the IDEA, but 
there is no indication that a conflation of this sort is 
intended or permitted by the statute. Moreover, the 
one case that Van Duyn cites as support, an unpub-
lished Maryland district court decision, is unhelpful to 
him. Manalansan v. Board of Educ. of Baltimore City, 
No. Civ. AMD 01-312, 2001 WL 939699 (D.Md. 
Aug.14, 2001) (unpublished), held that the Baltimore 
educational authority violated the IDEA because of 
substantive failures in implementing an IEP-not be-
cause of any procedural shortcomings in the IEP's 

formulation or implementation. See 2001 WL 939699, 
at *15 (free appropriate public education denied be-
cause “the only rational determination ... is that de-
fendants have failed to implement Brandon's IEP”). 
Like all other courts to have considered the relation-
ship between IEP implementation failures and IDEA 
procedural violations, Manalansan understood the 
tardiness and absences of the plaintiff's aides as fail-
ures to implement the IEP, not surreptitious attempts 
to alter it. 
 
C. Failures To Implement the IEP 

We therefore turn to Van Duyn's principal con-
tention-that the District in fact failed to implement 
portions of his IEP. In addressing his argument, we 
hold that the ALJ did not erroneously allocate the 
burden of proof at the administrative hearing, that 
state contract law does not apply to the interpretation 
of an IEP and that only material failures to implement 
an IEP constitute violations of the IDEA. Applying 
this standard, we conclude that none of the imple-
mentation failures that Van Duyn alleges was materi-
al. 
 
1. Burden of Proof 

[5] Van Duyn argues that the ALJ erroneously 
placed the burden of proof on him to establish that the 
District failed to *820 implement the IEP. Although 
the ALJ never specified which party bore the burden, 
even if she did place the burden on Van Duyn, doing 
so was proper under Schaffer v. Weast, 546 U.S. 49, 
126 S.Ct. 528, 163 L.Ed.2d 387 (2005). The Supreme 
Court held in Schaffer that “[t]he burden of proof in an 
administrative hearing challenging an IEP is properly 
placed upon the party seeking relief.” Id. at 537. Van 
Duyn, as the party objecting to the IEP's implementa-
tion, thus bore the burden of proof at the administra-
tive hearing. 
 

Van Duyn contends that Schaffer is inapplicable 
because it dealt with a challenge to the content rather 
than the implementation of an IEP, but that is a dis-
tinction without a difference. Nothing in Schaffer 
hinged on the kind of challenge being made to the IEP. 
Rather, the Court cited “the ordinary default rule that 
plaintiffs bear the risk of failing to prove their claims,” 
holding that “[a]bsent some reason to believe that 
Congress intended otherwise, ... we will conclude that 
the burden of persuasion lies where it usually falls, 
upon the party seeking relief.” Id. at 535; see also 
Stringer v. St. James R-1 Sch. Dist., 446 F.3d 799, 803 
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(8th Cir.2006) (following Schaffer in context of claim 
that IEP was not being implemented). Neither Schaffer 
nor the text of the IDEA supports imposing a different 
burden in IEP implementation cases than in formula-
tion cases. Accordingly, we hold that if the ALJ placed 
the burden of proof on Van Duyn, that allocation was 
correct.FN2 
 

FN2. There is language that appears to im-
pose the burden on the school district in 
Clyde K. v. Puyallup Sch. Dist., No. 3, 35 
F.3d 1396, 1398 (9th Cir.1994). But that 
language is in direct conflict with the Court's 
subsequent decision in Schaffer, and is also 
mere dictum since only the burden of proof at 
the district court (as opposed to administra-
tive) level was at issue in Clyde K. See also 
B.B. ex rel. J.B. v. Hawaii Dep't of Educ., 
2006 WL 3002235, *6 (D.Haw. Oct.19, 
2006) (noting that “the law [has] changed” 
since Clyde K. as a result of the Court's de-
cision in Schaffer ). 

 
2. Interpretation of the IEP 

[6] Van Duyn next argues that contested terms in 
the IEP should be interpreted under Oregon contract 
law, in particular the principle that ambiguities must 
be resolved in Van Duyn's favor because the docu-
ment was drafted by the District for his benefit. This 
argument, raised for the first time on appeal, is me-
ritless. First, the IEP is entirely a federal statutory 
creation, and courts have rejected efforts to frame 
challenges to IEPs as breach-of-contract claims. See, 
e.g., Ms. K. v. City of South Portland, 407 F.Supp.2d 
290, 301 (D.Me.2006) (“[A]n IEP is not a legally 
binding contract.”). Van Duyn offers no example of a 
court treating an IEP as a contract, nor have we been 
able to locate any. 
 

Second, even if the principle that ambiguous 
terms are interpreted against the drafting party ap-
plied, it would not help Van Duyn. His parents played 
a central role in the drafting of the IEP, so it is unclear 
who the IEP's “author” is for contract law purposes. In 
addition, the terms Van Duyn cites as ambiguous 
simply do not mean what he claims, even taking the 
favorable contract law principle into account. In our 
view, Van Duyn's real objection is not to the ambigu-
ity of the IEP's terms but rather to its omission of 
additional requirements for the District. This is not a 
problem we can solve. An IEP is not a contract-but 

even if it were, we could not read into it additional 
terms the parties did not agree to include. 
 
3. The Materiality Standard 

[7] The core of Van Duyn's case is his allegation 
that the District failed to implement his IEP. Because 
most IDEA cases involve the formulation rather than 
the implementation of an IEP, our court has *821 not 
yet articulated the standard for assessing an IEP's 
implementation. To determine this standard, we look 
to both the statutory text and decisions of other courts. 
 

The IDEA defines a free appropriate public edu-
cation as “special education and related services that 
... are provided in conformity with the [child's] indi-
vidualized education program.” § 1401(9). The statute 
also allows a party to challenge an IEP because of 
procedural flaws in the IEP's formulation as well as 
“on substantive grounds based on a determination of 
whether the child received a free appropriate public 
education.” § 1415(f)(3)(E)(i). This language surely 
indicates that a failure to implement an IEP may deny 
a child a free appropriate public education and thereby 
give rise to a claim under the statute. The language 
also counsels against making minor implementation 
failures actionable given that “special education and 
related services” need only be provided “in conformity 
with ” the IEP. There is no statutory requirement of 
perfect adherence to the IEP, nor any reason rooted in 
the statutory text to view minor implementation fail-
ures as denials of a free appropriate public education. 
 

[8] As noted earlier, the Supreme Court in Rowley 
was faced with a challenge to an IEP's content. Nev-
ertheless, the Court's approach is instructive in the IEP 
implementation context as well. In particular, it is 
significant that, according to the Court, procedural 
flaws in an IEP's formulation do not automatically 
violate the IDEA, but rather do so only when the re-
sulting IEP is not “reasonably calculated to enable the 
child to receive educational benefits.” 458 U.S. at 207, 
102 S.Ct. 3034. This suggests that minor failures in 
implementing an IEP, just like minor failures in fol-
lowing the IDEA's procedural requirements, should 
not automatically be treated as violations of the sta-
tute. The Court's description of the IDEA's purpose as 
providing a “basic floor of opportunity” to disabled 
students rather than a “potential-maximizing educa-
tion” also supports granting some flexibility to school 
districts charged with implementing IEPs. Id. at 197 n. 
21, 201, 102 S.Ct. 3034. 
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The two circuits to have explicitly addressed IEP 

implementation failures both did so in a manner con-
sistent with our reading of the statutory text and 
Rowley. In Bobby R., the Fifth Circuit considered a 
disabled child whose IEP had not been perfectly im-
plemented and whose academic performance had 
improved in some areas and declined in others. The 
court held that “to prevail on a claim under the IDEA, 
a party challenging the implementation of an IEP must 
show more than a de minimis failure to implement all 
elements of that IEP, and, instead, must demonstrate 
that the school board or other authorities failed to 
implement substantial or significant provisions of the 
IEP.” 200 F.3d at 349. Employing this standard, the 
court concluded that conceded implementation fail-
ures did not violate the IDEA because “the significant 
provisions of [the child's] IEP were followed, and, as a 
result, he received an educational benefit.” Id.FN3 
 

FN3. The implementation failures in Bobby 
R. included not providing the one hour a 
week of speech therapy required by the IEP 
for part of the 1994-95 academic year and not 
offering a special speech program during the 
first two months of the 1996-97 academic 
year. See id. at 344, 348. The school sought 
to compensate for these shortcomings by 
providing 25 hours of speech therapy during 
the summer of 1995 and offering supple-
mental services in 1996-97 (which were re-
jected by the parents). See id. 

 
Bobby R. went on to consider whether the 
child had benefitted from the IEP, holding 
that, despite some contrary testimony, “the 
objective evidence of increased scores and 
grade levels” showed that the child had 
received an educational benefit. Id. at 350. 
The court's discussion of educational ben-
efit was responsive to one of four factors 
that govern in the Fifth Circuit. See Cy-
press-Fairbanks Indep. Sch. Dist. v. Mi-
chael F., 118 F.3d 245, 247-48 (5th 
Cir.1997). We, of course, are not bound to 
follow the Cypress-Fairbanks factors, and 
we would disagree with Bobby R. if it 
meant to suggest that an educational ben-
efit in one IEP area can offset an imple-
mentation failure in another. 

 

Similarly, the Eighth Circuit held in Clark that the 
IDEA is violated “if there is *822 evidence that the 
school actually failed to implement an essential ele-
ment of the IEP that was necessary for the child to 
receive an educational benefit.” 315 F.3d at 1027 n. 3. 
To determine if the “fact that no cohesive plan was in 
place to meet [the child's] behavioral needs” gave rise 
to a statutory violation, the court considered both the 
shortfall in services provided and evidence regarding 
the child's progress in several areas. Id. at 1029. The 
court concluded that the IDEA was indeed violated 
because the actions taken by the school “did not ap-
propriately address [the child's] behavior problem,” id. 
at 1028, and “any slight benefit obtained was lost due 
to behavior problems that went unchecked and inter-
fered with [the child's] ability to obtain a benefit from 
his education.” Id. 
 

[9][10][11] In accordance with the IDEA itself, 
the Court's decision in Rowley and the decisions of our 
sister circuits, we hold that a material failure to im-
plement an IEP violates the IDEA. A material failure 
occurs when there is more than a minor discrepancy 
between the services a school provides to a disabled 
child and the services required by the child's IEP. 
Because the parties debate whether Van Duyn's skills 
and behavior improved or deteriorated during the 
2001-02 school year, we clarify that the materiality 
standard does not require that the child suffer demon-
strable educational harm in order to prevail. However, 
the child's educational progress, or lack of it, may be 
probative of whether there has been more than a minor 
shortfall in the services provided. For instance, if the 
child is not provided the reading instruction called for 
and there is a shortfall in the child's reading achieve-
ment, that would certainly tend to show that the failure 
to implement the IEP was material. On the other hand, 
if the child performed at or above the anticipated level, 
that would tend to show that the shortfall in instruction 
was not material. We also emphasize that nothing in 
this opinion weakens schools' obligation to provide 
services “in conformity with” children's IEPs. § 
1401(9). IEPs are clearly binding under the IDEA, and 
the proper course for a school that wishes to make 
material changes to an IEP is to reconvene the IEP 
team pursuant to the statute-not to decide on its own 
no longer to implement part or all of the IEP. See §§ 
1414(d)(3)(F), 1415(b)(3). FN4 
 

FN4. Our dissenting colleague criticizes the 
standard set forth here as inconsistent with 
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the statutory text, “inappropriate for the ju-
diciary” and “unworkably vague.” Dissent at 
826. Although we share the dissent's con-
cerns for the welfare of disabled school-
children, we respectfully disagree with its 
proposed per se rule. First, there is no tension 
between the IDEA and the materiality stan-
dard, because services to a disabled child are 
still provided “in conformity with” or “in 
accordance with” the child's IEP if an im-
plementation failure is not material. See 20 
U.S.C. § 1401(9)(D); 34 C.F.R. § 
300.323(c)(2). We do not believe we must 
interpret the IDEA in such a way that even 
minor implementation failures automatically 
violate the statute, nor has any other court 
done so. Second, although a materiality 
standard lacks the precision of the dissent's 
proposed per se rule, determining “material-
ity” has been a part of judging for centu-
ries-for example, deciding whether a con-
tractual breach is material. See, e.g., Ameri-
can Law Institute, Restatement (Second) of 
Contracts § 241 (1981) (discussing concept 
of material breach); Krebs Hop Co. v. Li-
vesley, 51 Or. 527, 92 P. 1084, 1086-87 
(1907) (same). For this reason, not even Van 
Duyn has advocated a per se rule like the 
dissent's; indeed, at oral argument his coun-
sel agreed that a standard akin to that en-
dorsed in Bobby R. would be satisfactory. 

 
*823 4. Implementation of the IEP 

[12][13] Applying the standard for evaluating 
alleged IEP implementation failures here, we turn to 
the various areas in which Van Duyn asserts that the 
District failed to implement his IEP. Because both the 
ALJ and the district court have already considered at 
length Van Duyn's alleged implementation fail-
ures-and because we largely agree with their analys-
es-we focus on what we understand to be Van Duyn's 
weightiest claims: that he did not receive sufficient 
math instruction, that his behavior management plan 
was not implemented properly, that work was not 
presented at his level and that he was not placed in a 
self-contained classroom.FN5 
 

FN5. On the remaining allegations of im-
plementation failure, our conclusions, brief-
ly, are as follows: Van Duyn did receive 
daily reading and writing instruction, as re-

quired by his IEP, since he had language 
arts/reading on red days and three relevant 
classes on white days. He did not work to-
ward all of the short-term objectives laid out 
in his IEP, but this failure was not material 
given the extremely large number of such 
objectives. The IEP did not require augmen-
tative communication services to be provided 
solely by regional staff, only that Van Duyn 
be exposed to such services for two hours per 
month, which he was. The regional autism 
consultant's failure to visit the school 
twice-weekly was not material given the 
frequent visits that she and the other autism 
consultants made. Van Duyn did take part in 
gymnastics and swimming for approximately 
the required amount of time per week. The 
middle school report cards largely resembled 
the elementary school report cards used pre-
viously and tracked many of the IEP's goals 
and short-term objectives. And even though 
she was never trained at the state level, Ms. 
Baxter did attend autism classes and meet 
with people knowledgeable about Van 
Duyn's experience with the condition. Ac-
cordingly, the District did not materially fail 
to implement Van Duyn's IEP in any of these 
areas. 

 
[14] First, Van Duyn's IEP required 8-10 hours of 

math instruction per week. The ALJ found that he was 
not being provided with sufficient instruction and 
therefore ordered that he receive the “five hours per 
week of instruction in math that he has not been re-
ceiving.” We agree that the initial five-hour shortfall 
was a material implementation failure. Van Duyn now 
claims that only 100 minutes of math instruction per 
week were added in response to the ALJ's order and 
that the District was thus still not in compliance with 
the IEP. However, he makes no effort to rebut the 
testimony to the contrary by Ms. Walker, who taught 
three of Van Duyn's eight classes, and Ms. Irby, his 
other main teacher. Ms. Walker testified that Van 
Duyn worked on math in two red day classes, one 
white day class and his “advisory time,” and therefore 
received the requisite math instruction. Similarly, Ms. 
Irby testified that Van Duyn used math computer 
programs in her classes for roughly 100 minutes per 
week. We therefore hold that after the District's cor-
rective actions, there was no material failure to pro-
vide Van Duyn with the required amount of weekly 
math instruction.FN6 
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FN6. Our conclusion is bolstered by the fact 
that Van Duyn's math skills appear to have 
improved in 2001-02. Ms. Walker testified 
that he made progress toward his measurable 
annual goal in math and that “[h]e's really 
good with adding. He's fast. He is, he's like a 
little machine on some problems.” Ms. 
Walker added that Van Duyn's IEP team was 
looking to add new, more difficult math goals 
for the 2002-03 calendar year. 

 
[15] Second, Van Duyn is correct that several 

elements of his behavior management plan were not 
implemented in the same way at the middle school as 
at the elementary school. The daily behavior card was 
not used as strictly as it was *824 before. Social stories 
were never employed in Ms. Walker's three classes 
and were improperly used by Ms. Baxter and Ms. Irby. 
And Van Duyn was not told to go to the “quiet room” 
after all incidents of misbehavior, nor was the room 
adequately equipped until just before the administra-
tive hearing. 
 

Although we do not condone these failures to 
implement the behavior management plan, we con-
clude that they were not material for several reasons. 
First, the IEP did not clearly describe how the daily 
behavior card, social stories and quiet room were used 
at the elementary school, nor did it require that they be 
used in the same way at the middle school. It is un-
disputed that the behavior management plan was not 
implemented identically at the two schools, but the 
IEP did not say that it had to be. Second, the middle 
school did employ many of the techniques outlined in 
the behavior management plan, even if not quite as 
Van Duyn envisioned. Third, there is evidence that the 
elementary school behavior management plan was 
inappropriate for the middle school context. Van 
Duyn's former aide testified that “[i]t looks to me like 
the system that we used at South Baker doesn't work at 
the middle school, and so it's not being used the 
same.” Finally, Van Duyn's behavior appears to have 
improved in 2001-02. The school speech therapist 
stated that while “in the previous [reports] it's men-
tioned that Chris doesn't notice others in his envi-
ronment,” “[t]he following year we see that Chris does 
notice others in his environment and is engaging 
more.” The school psychologist added that Van Duyn 
was being sent to the quiet room only about once per 
month at the middle school, a much lower rate than at 

the elementary school. 
 

Next, there is some ambiguity in the record about 
whether, as required by the IEP, work was presented at 
Van Duyn's level. On the one hand, Ms. Baxter testi-
fied that what Van Duyn would learn about on any 
given day depended on what the class was taught that 
day. On the other hand, his two main teachers, Ms. 
Walker and Ms. Irby, testified that he was never sub-
jected to lecture-style teaching and generally received 
one-on-one instruction. Ms. Walker described “fil-
ter[ing] around to the students” while Ms. Irby stated 
that Van Duyn's instruction was largely one-on-one 
with her or the assistant. On this conflicting record, we 
cannot conclude that the District materially failed to 
present work at Van Duyn's level. We also note that 
there is no evidence that his educational progress was 
hindered as a result of exposure to materials that were 
too advanced for him. 
 

[16] Finally, the parties dispute the meaning of 
“self-contained sp[ecial] ed[ucation] room” and 
whether Van Duyn was provided with such placement. 
He contends that his IEP required a learning envi-
ronment like the one he enjoyed at the elementary 
school, with a single classroom where highly disabled 
students receive instruction individually or in small 
groups and there is complete flexibility as to the tim-
ing and content of instruction. See Ash v. Lake Oswego 
Sch. Dist. No. 7J, 766 F.Supp. 852, 856 (D.Or.1991) 
(self-contained classroom contains 8-12 students with 
one teacher and two aides). The District, however, 
asserts that a self-contained classroom is a “service” 
rather than a “placement,” and exists whenever a 
student spends more than 60 percent of his time in a 
special education classroom. 
 

Even under Van Duyn's definition, which appears 
nowhere in the IEP and is at odds with Oregon prac-
tice as well as the testimony of one of his own wit-
nesses, we hold that the District did not materially fail 
to provide him with a self-contained classroom. His 
class sizes varied from 7 *825 to 15 students (a range 
with an almost identical midpoint to the 8-12 range 
cited in Ash ), and there were always one teacher and 
one aide present (comparable to the one teacher and 
two aides in Ash ). Whereas the student-teacher/aide 
ratio was somewhat higher in the middle school than 
in Ash, it is significant that Ms. Baxter was Van 
Duyn's personal full-time aide. There is no indication 
that the two aides in Ash were specifically designated 
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for individual students. 
 

Furthermore, there was substantial flexibility in 
the instruction that Van Duyn received at the middle 
school. While he was on a block schedule with set 
times for classes, he could take breaks whenever they 
were necessary, he received constant attention from 
Ms. Baxter and frequent one-on-one instruction from 
Ms. Walker and Ms. Irby and the projects he worked 
on were typically unrelated to his classes' nominal 
subject matter. This may not have been quite as 
beneficial a learning environment as the elementary 
school, but we cannot conclude that it constituted a 
material failure to provide Van Duyn with a 
self-contained classroom. 
 

We therefore hold that the District did not mate-
rially fail to implement any provisions in Van Duyn's 
IEP (with the exception of the math instruction re-
quirement, which we hold was satisfied after the ALJ's 
order). 
 
D. Attorney's Fees 

[17] Van Duyn requests two remedies from this 
court: compensatory education and attorney's fees. No 
compensatory education is warranted because he has 
failed to establish any material failure by the District 
in implementing his IEP. Contrary to the district court, 
however, we hold that Van Duyn is entitled to rea-
sonable attorney's fees for the administrative hearing 
to the extent he partially prevailed in that proceeding, 
but only for counsel other than his attorney-mother. 
 

[18] Under the IDEA, “the court, in its discretion, 
may award reasonable attorney's fees as part of the 
costs ... to a prevailing party who is the parent of a 
child with a disability.” 20 U.S.C. § 1415(i)(3)(B)(i) 
(emphasis added). A prevailing party is one who 
“succeed[s] on any significant issue in litigation which 
achieves some of the benefit the parties sought in 
bringing the suit.” Parents of Student W. v. Puyallup 
Sch. Dist., No. 3, 31 F.3d 1489, 1498 (9th Cir.1994) 
(internal quotation omitted). The success must mate-
rially alter the parties' legal relationship, cannot be de 
minimis and must be causally linked to the litigation 
brought. Id.; see also Park v. Anaheim Union High 
Sch. Dist., 464 F.3d 1025, 1034-37 (9th Cir.2006). 
 

Under this standard, Van Duyn was not the pre-
vailing party at the district court level because that 
court affirmed the ALJ's decision in its entirety and 

refused to grant him any additional relief. Van Duyn 
also was not the prevailing party in his challenge to his 
2002-03 IEP before the Oregon Department of Edu-
cation because the Department did not revisit the 
contested IEP but rather ordered the parties to work 
together to formulate a new IEP for the 2003-04 
school year. Nor, of course, is he the prevailing party 
here. 
 

We hold, however, that Van Duyn was the pre-
vailing party at the administrative hearing to the extent 
the ALJ ruled in his favor regarding the amount of 
math instruction he was due. The amount of math 
instruction was a “significant issue” in the proceeding, 
and the remedy the ALJ ordered-an additional five 
hours of math instruction per week-clearly produced 
“some of the benefit” that Van Duyn sought. See 
Parents of Student W., 31 F.3d at 1498. The District is 
correct that *826 the math instruction issue was only 
one issue out of 11 raised at the administrative hear-
ing, but there is no reason to view it as less important 
than Van Duyn's other claims; indeed, it appears 
weightier than several of them. The relevant point is 
that he prevailed on the issue's merits and obtained a 
remedy-the extra weekly math instruction-that mate-
rially altered his legal relationship with the District. 
The District argues that because the ALJ ordered only 
the provision of services already required by the IEP, 
there was no change in the parties' existing legal rela-
tionship. We reject this argument because the ALJ's 
order created a legal obligation for the District to 
provide services that it had not previously been of-
fering. Were the District's argument accepted, it would 
mean that a plaintiff in an implementation failure suit 
could win attorney's fees only if he was awarded not 
only the remedies mandated by his IEP, but also 
compensatory education (or other relief) not called for 
by his IEP. 
 

[19] The District correctly argues, however, that 
attorney's fees should not be granted to parent attor-
neys who represent their children in IDEA proceed-
ings. See Ford v. Long Beach Unified Sch. Dist., 461 
F.3d 1087, 1090 (9th Cir.2006) (“Next, we must de-
termine whether the IDEA authorizes attorneys' fees 
for attorney-parents. We join three other circuits in 
concluding that it does not.”). Accordingly, Van Duyn 
is entitled to attorney's fees for the administrative 
hearing, but only for counsel other than his mother. 
We remand to the district court to determine the ap-
propriate sum. On remand, the court has discretion to 
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consider that Van Duyn prevailed on one issue at the 
administrative hearing but lost on all the others. See 20 
U.S.C. § 1415(i)(3)(B) (“[T]he court, in its discretion, 
may award reasonable attorney's fees ....”) (emphasis 
added); Aguirre v. Los Angeles Unified Sch. Dist., 461 
F.3d 1114, 1118 (9th Cir.2006) (“ ‘[T]he level of a[n 
IDEA] plaintiff's success is relevant to the amount of 
fees to be awarded.’ ”) (quoting Hensley v. Eckerhart, 
461 U.S. 424, 430, 103 S.Ct. 1933, 76 L.Ed.2d 40 
(1983)). 
 

IV. Conclusion 
We hold that any failures by the District to im-

plement Van Duyn's IEP did not constitute violations 
of the IDEA's procedural requirements. We also hold 
that any such failures were not material. A material 
failure to implement an IEP occurs when there is more 
than a minor discrepancy between the services a 
school provides to a disabled child and the services 
required by the child's IEP. Applying that standard 
here, the services the District provided were not ma-
terially different from what was required by the IEP 
(again with the exception of the math instruction pro-
vided prior to the ALJ's order). Finally, because Van 
Duyn partially prevailed in the administrative pro-
ceeding, he is to that extent entitled to reasonable 
attorney's fees, but not for his mother's legal services. 
The parties shall bear their own costs on appeal. 
 

AFFIRMED IN PART AND REVERSED IN 
PART; REMANDED. 
 
FERGUSON, Circuit Judge, dissenting: 

I. 
The majority involves the judiciary in determin-

ing the “materiality” of a school district's failure to 
implement a student's Individualized Education Pro-
gram (“IEP”). This standard is inconsistent with the 
text of the Individuals with Disabilities Education Act 
(“IDEA”), inappropriate for the judiciary, and un-
workably vague. Given the extensive process and 
expertise involved in crafting an IEP, the failure to 
implement any portion of the program to which the 
school has assented *827 is necessarily material. 
Therefore, I respectfully dissent. 
 

II. 
Under the IDEA, once a school district identifies 

or assesses a student as learning disabled, it must 
convene an IEP Team to determine the special needs 
of the child. 20 U.S.C. § 1414. The IEP Team consists 

of the child, the child's parents, at least one regular 
education teacher (if mainstream participation is 
contemplated), at least one special education teacher, 
a specially qualified representative of the school dis-
trict, an individual who can interpret the instructional 
implications of evaluation results, and other individ-
uals with expertise regarding the child's needs and 
disability. § 1414(d)(1)(B). 
 

Once convened, this IEP Team meets as many 
times as necessary to draft an IEP for the student. § 
1414(d). The IEP is the central document that guides a 
child's special education. It details the child's present 
levels of academic achievement, his or her goals, the 
criteria for measuring progress, and the services and 
accommodations that the school has committed to 
providing. § 1414(d)(1)(A)(i). An IEP is the product 
of an extensive process and represents the reasoned 
conclusion of the IEP Team that the specific measures 
it requires are necessary for the student to receive a 
free appropriate public education (“FAPE”). The 
school is required to implement the IEP as part of the 
IDEA's broad, overarching purpose “to ensure that all 
children with disabilities have available to them a free 
appropriate public education.” § 1400(d)(1)(A). 
 

A school district's failure to comply with the 
specific measures in an IEP to which it has assented 
is, by definition, a denial of FAPE, and, hence, a vi-
olation of the IDEA. See § 1401(9)(D) (“The term 
‘free appropriate public education’ means special 
education and related services that ... are provided in 
conformity with the individualized education pro-
gram.”) (emphasis added); M.L. v. Fed. Way Sch. 
Dist., 394 F.3d 634, 642 (9th Cir.2005) (quoting sta-
tutory definition of FAPE); 34 C.F.R. § 300.323(c)(2) 
(“Each public agency must ensure that ... special 
education and related services are made available to 
the child in accordance with the child's IEP.”) (em-
phasis added). 
 

Judges are not in a position to determine which 
parts of an agreed-upon IEP are or are not material.FN1 
The IEP Team, consisting of experts, teachers, par-
ents, and the student, is the entity equipped to deter-
mine the needs of a special education student, and the 
IEP represents this determination. Although judicial 
review of the content of an IEP is appropriate when 
the student or the student's parents challenge the suf-
ficiency of the IEP, see, e.g., M.L., 394 F.3d at 642, 
such review is not appropriate where, as here, all par-
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ties have agreed that the content of the IEP provides 
FAPE. Having so agreed, the school district must 
“provide[ ] [special education and related services] in 
conformity with the individualized education pro-
gram.” 20 U.S.C. § 1401(9)(D). 
 

FN1. The majority contends that “determin-
ing ‘materiality’ has been a part of judging 
for centuries.” See maj. op. at 822 n. 4. Cu-
riously, it gives the example of contract law 
to prove this point. Id. Yet only a few pages 
earlier, it states, in no uncertain terms, that 
“[a]n IEP is not a contract” and that contract 
law is irrelevant in cases like this one. Id. at 
820. 

 
Instead of trying to understand how material a 

failure is, we must assume that the IEP Team knew 
what it was doing when it settled on a specific educa-
tional service. Each IEP Team chooses specific ser-
vices with specific quantities and durations for the 
purpose of providing the student with *828 FAPE. If 
the IEP Team had thought another, lesser service 
would be sufficient to provide FAPE, it would have 
included that service in the IEP. 
 

Of course, if after implementing the IEP, the 
school district believes that portions of the program 
are not essential to providing FAPE, it is free to amend 
the IEP through the required channels, including a 
reconvening of the IEP Team. § 1415(b)(3). But al-
lowing the school district to disregard already 
agreed-upon portions of the IEP would essentially 
give the district license to unilaterally redefine the 
content of the student's plan by default. Such license 
undermines the collaborative role of the IEP Team and 
ignores the parental participation provisions of the 
IDEA. § 1414(d)(3)(A)(ii), (e). 
 

The majority's standard also suffers from vague-
ness. It holds that “[a] material failure occurs when 
there is more than a minor discrepancy between the 
services provided to a disabled child and those re-
quired by the IEP.” It provides little guidance as to 
what constitutes a minor discrepancy. If an IEP re-
quires ten hours per week of math tutoring, would the 
provision of only nine hours be “more than a minor 
discrepancy”? Eight hours? Seven hours? Because 
most IEPs contain such quantitative requirements for 
special education services, the majority's standard will 
provide little guidance in resolving these implemen-

tation issues. 
 

III. 
In the present case, no one disputes that the dis-

trict failed to fully implement the IEP. In particular, 
the IEP required, inter alia, that (1) Christopher's aide 
and teacher would be trained in autism by the State; 
(2) Christopher would receive augmentative commu-
nication services for two hours per month from a 
regional provider; (3) the Autism Consultant would 
visit Christopher's school twice weekly for the “first 
few months;” (4) Christopher's report card would use 
his current goals; (5) all work would be presented at 
Christopher's level; and (6) the school would fully 
implement Christopher's Behavior Management Plan. 
None of these services was provided as specified in 
the IEP. 
 

At Christopher's initial hearing challenging the 
implementation of the IEP, the Administrative Law 
Judge properly began its inquiry with the question, 
“Did the District fail to implement [Christopher's] 
Individualized Education Program?” It then went a 
step further, however, asking, “If so, did that failure 
result in a loss of educational opportunity such that 
[Christopher] has been denied a Free and Appropriate 
Public Education.” The district court and the majority 
appear to follow this same sequence of questions. Yet, 
only the first question is relevant. Having determined 
that the school district failed to implement the IEP, our 
inquiry must end. 
 

The IEP Team crafted the IEP with an eye toward 
providing Christopher with FAPE. Any subsequent 
deviation is necessarily material. For example, 
Christopher's IEP Team concluded that the aide who 
spent all day, every day with this severely autistic 
child must be trained by the State in working with 
autistic children. If the IEP Team had determined, as 
the majority has, that it was sufficient to have the aide 
attend “local autism classes and meet with individuals 
who had worked with [Christopher] in the past,” it 
would have explicitly stated as much in the IEP. The 
majority also finds it excusable that the school district 
did not work toward all of Christopher's short-term 
objectives, “given the extremely large number of such 
objectives.” If the IEP Team thought fewer objectives 
were sufficient to provide FAPE, it could have in-
cluded fewer. 
 

Not having met with Christopher and worked 
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extensively on his educational *829 needs, this panel 
is not in a position to determine whether any of these 
failings was material. We do know, however, that 
Christopher's IEP Team, made up of twelve members 
including representatives of the district, thought that 
each of these measures was sufficiently important to 
be included in the IEP. We should not now 
second-guess whether such inclusions, or the failure to 
provide them, were material. 
 

IV. 
I would reverse the district court and hold that the 

school district's failure to fully implement the IEP, to 
which it expressly assented, violates the IDEA. 
 
C.A.9 (Or.),2007. 
Van Duyn ex rel. Van Duyn v. Baker School Dist. 5J 
502 F.3d 811, 225 Ed. Law Rep. 136, 07 Cal. Daily 
Op. Serv. 10,778, 2007 Daily Journal D.A.R. 13,876 
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