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Read, sign, and date this section and insert at the end of the test claim submission.*

This test claim alleges the existence of a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution and Government Code section
17514. Thereby declare, under penalty of perjury under the laws of the State of California, that
the information in this test claim submission is true and complete to the best of my own
knowledge or information or belief.

Qames Vhroof & FO

Print or Type Name of Authorized Local Agency Print or Type Title
or School District Official

(\f& 0 c\\\‘?\,\"l

gignaturé of Authorized Local Agency or Date ' I
District Official

* If the declarant for this Claim Certification is different from the Claimant contact identified in section 2 of the
test claim form, please provide the declarant's address, telephone number, fax number, and e-mail address
below.




BEFORE THE
COMMISSION ON STATE MANDATES

Test Claim of:
The City of Oxnard

Local Public Employee Organizations: Impasse Procedures

Chapter 680, Statutes of 2011
Chapter 314, Statutes of 2012

STATEMENT OF THE CLAIM

OVERVIEW

On June 22, 2011, Assembly Bill 646 (Atkins) added duties to Collective Bargaining
activities falling under Milias-Meyers-Brown Act (MMBA). Specifically Section 3403.4
was repealed and replaced with a new section, and sections 3505.5 and 3503.7 were added.
On September 14, 2012 Assembly Bill 1606 (Perea) prohibited a waiver of the factfinding
process and provided further clarifying language and legislative intent of the process
outlined in AB 646. 3505.4 was changed to clarify the ambiguity of AB 464 and imposes
additional restrictions with respect to collective bargaining and additional state mandated
activity on local agencies.

The bills authorized the employee organization, if the mediator is unable to effect settlement
of the controversy within 30 days of his or her appointment, to request that the matter be
submitted to a factfinding panel. The bill would require that the factfinding panel consist of
one member selected by each party as well as a chairperson selected by the board or by
agreement of the parties. The factfinding panel would be authorized to make investigations
and hold hearings, and to issue subpoenas requiring the attendance and testimony of
witnesses and the production of evidence. The bill would require all political subdivisions of
the state to comply with the panel’s requests for information.

These bills would prohibit a public agency from implementing its last, best, and final offer
until at least 10 days after the factfinders’ written findings of fact and recommended terms
of settlement have been submitted to the parties and the agency has held a public hearing
regarding the impasse.

Specifically, AB 646:

1) Requires the fact-finding panel shall meet with the parties within 10 days after
appointment and take other steps it deems appropriate, Specifies that the fact-finding
panel consist of one member selected by each party and a chairperson selected by the
Public Employment Relations Board (PERB) or by agreement of the parties.



2) Authorizes the fact-finding panel to make inquiries and investigations, hold hearings,
and take any other steps it deems appropriate, and to issue subpoenas requiring the
attendance and testimony of witnesses and the production of witnesses.

3) Requires state and local public agencies, if requested by the panel, to furnish the
panel with all records, papers and information in their possession relating to any
matter under investigation by the panel.

4) Specifies the criteria the fact-finding panel should be guided by in arriving at their
findings and recommendations.

5) Requires the fact-finding panel to make findings of fact and recommend terms of a
settlement if the dispute is not settled within 30 days. This information must first be
provided to the parties before being made available to the public.

6) Requires the costs of the chairperson of the fact-finding panel to be paid for by both
parties whether or not PERB selected the chairperson. Any other costs incurred will
be borne equally by the parties, as specified.

7) Allows an employer to implement their last, best and final offer once any applicable
mediation and fact-finding procedures have been exhausted and despite the
implementation of the best and final offer, allows a recognized employee
organization the right each year to meet and confer.

Government Code §3505.4 currently reads:

3505.4.

(a) If the mediator is unable to effect settlement of the controversy
within 30 days after his or her appointment, the employee organization
may request that the parties’ differences be submitted to a factfinding
panel. Within five days after receipt of the written request, each party
shall select a person to serve as its member of the factfinding panel.
The Public Employment Relations Board shall, within five days after
the selection of panel members by the parties, select a chairperson of
the factfinding panel.

(b) Within five days after the board selects a chairperson of the
factfinding panel, the parties may mutually agree upon a person to
serve as chairperson in lieu of the person selected by the board.

(¢) The panel shall, within 10 days after its appointment, meet with the
parties or their representatives, either jointly or separately, and may
make inquiries and investigations, hold hearings, and take any other
steps it deems appropriate. For the purpose of the hearings,
investigations, and inquiries, the panel shall have the power to issue
subpoenas requiring the attendance and testimony of witnesses and the
production of evidence. Any state agency, as defined in Section 11000,
the California State University, or any political subdivision of the state,
including any board of education, shall furnish the panel, upon its



request, with all records, papers, and information in their possession
relating to any matter under investigation by or in issue before the
panel.

(d) In arriving at their findings and recommendations, the factfinders
shall consider, weigh, and be guided by all the following criteria:

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of
the public agency.

(5) Comparison of the wages, hours, and conditions of employment of
the employees involved in the factfinding proceeding with the wages,
hours, and conditions of employment of other employees performing
similar services in comparable public agencies.

(6) The consumer price index for goods and services, commonly known
as the cost of living.

(7) The overall compensation presently received by the employees,
including direct wage compensation, vacations, holidays, and other
excused time, insurance and pensions, medical and hospitalization
benefits, the continuity and stability of employment, and all other
benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to
(7), inclusive, which are normally or traditionally taken into
consideration in making the findings and recommendations,

Government Code §3505.5 currently reads:

3505.5.

(a) If the dispute is not settled within 30 days after the appointment of
the factfinding panel, or, upon agreement by both parties within a
longer period, the panel shall make findings of fact and recommend
terms of settlement, which shall be advisory only. The factfinders shall
submit, in writing, any findings of fact and recommended terms of
settlement to the parties before they are made available to the public.
The public agency shall make these findings and recommendations
publicly available within 10 days after their receipt.



{b) The costs for the services of the panel chairperson selected by the
board, including per diem fees, if any, and actual and necessary travel
and subsistence expenses, shall be equally divided between the parties.
{(c) The costs for the services of the panel chairperson agreed upon by
the parties shall be equally divided between the partics, and shall
include per diem fees, if any, and actual and necessary travel and
subsistence expenses. The per diem fees shall not exceed the per diem
fees stated on the chairperson’s résumé on file with the board. The
chairperson’s bill showing the amount payable by the parties shall
accompany his or her final report to the parties and the board. The
chairperson may submit interim bills to the parties in the course of the
proceedings, and copies of the interim bills shall also be sent to the
board. The parties shall make payment directly to the chairperson.

(d) Any other mutually incurred costs shall be borne equally by the
public agency and the employee organization. Any separately incurred
costs for the panel member selected by each party shall be borne by that
party.

(e) A charter city, charter county, or charter city and county with a
charter that has a procedure that applies if an impasse has been reached
between the public agency and a bargaining unit, and the procedure
includes, at a minimum, a process for binding arbitration, is exempt
from the requirements of this section and Section 3505.4 with regard to
its negotiations with a bargaining unit to which the impasse procedure
applies,

Government Code §3505.7 currently reads:

3505.7.

After any applicable mediation and factfinding procedures have been
exhausted, but no earlier than 10 days after the factfinders” written
findings of fact and recommended terms of settlement have been
submitted to the parties pursuant to Section 3505.5, a public agency that
is not required to proceed to interest arbitration may, after holding a
public hearing regarding the impasse, implement its last, best, and final
offer, but shall not implement a memorandum of understanding. The
unilateral implementation of a public agency’s last, best, and final offer
shall not deprive a recognized employee organization of the right each
year to meet and confer on matters within the scope of representation,
whether or not those matters are included in the unilateral



implementation, prior to the adoption by the public agency of its annual
budget, or as otherwise required by law.

Specifically, AB 1606:

The Meyers-Milias-Brown Act contains various provisions that govern collective bargaining
of local represented employees, and delegates jurisdiction to the Public Employment
Relations Board to resolve disputes and enforce the statutory duties and rights of local
public agency employers and employees. The act requires the governing body of a public
agency to meet and confer in good faith regarding wages, hours, and other terms and
conditions of employment with representatives of recognized employee organizations.

Under the act, if the representatives of the public agency and the employee organization fail
to reach an agreement, they may mutually agree on the appointment of a mediator and
equally share the cost. If the parties reach an impasse, the act provides that a public agency
may unilaterally implement its last, best, and final offer. Existing taw further authorizes the
employee organization, if the mediator is unable to effect settlement of the controversy
within 30 days of his or her appointment, to request that the parties' differences be submitted
to a factfinding panel.

This bill would instead authorize the employee organization to request that the parties'
differences be submitted to a factfinding panel not sooner than 30 days or more than 45 days
following the appointment or selection of a mediator pursuant to the parties' agreement to
mediate or a mediation process required by a public agency's local rules.

The bill would also authorize an employee organization, if the dispute was not submitted to
mediation, to request that the parties' differences be submitted to a factfinding panel not
later than 30 days following the date that either party provided the other with a written
notice of a declaration of impasse. The bill would specify that the procedural right of an
employee organization to request a factfinding panel cannot be expressly or voluntarily
waived. The bill would also specify that its provisions are intended to be technical and
clarifying of existing law.

Changes to 3505.4 (from AB 1606)

3505.4. (a) The employee organization may request that the parties’ differences be
submitted to a factfinding panel not sooner than 30 days, but not more than 45 days,
following the appointment or selection of a mediator pursuant to the parties' agreement to
mediate or a mediation process required by a public agency's local rules. If the dispute was
not submitted to mediation, an employee organization may request that the parties'
differences be submitted to a factfinding panel not later than 30 days following the date that
either party provided the other with a written notice of a declaration of impasse. Within five
days after receipt of the written request, each party shall select a person to serve as its
member of the factfinding panel. The Public Employment Relations Board shall, within five
days after the selection of panel members by the parties, select a chairperson of the
factfinding panel.



(b) Within five days after the board selects a chairperson of the factfinding panel, the
partiecs may mutually agree upon a person to serve as chairperson in lieu of the person
selected by the board.

(c¢) The panel shall, within 10 days after its appointment, meet with the parties or their
representatives, cither jointly or separately, and may make inquiries and investigations, hold
hearings, and take any other steps it deems appropriate. For the purpose of
the hearings, investigations, and inquiries, the panel shall have the power to issue subpoenas
requiring the attendance and testimony of witnesses and the production of evidence. Any
state agency, as defined in Section 11000, the California State University, or any political
subdivision of the state, including any board of education, shall furnish the panel, upon its
request, with all records, papers, and information in their possession relating to any matter
under investigation by or in issue before the panel.

(d) In arriving at their findings and recommendations, the factfinders shall consider,
weigh, and be guided by all the following criteria:

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the public agency.

(5) Comparison of the wages, hours, and conditions of employment of the employces
involved in the factfinding proceeding with the wages, hours, and conditions of employment
of other employees performing similar services in comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the cost of
living,

(7) The overall compensation presently received by the employees, including direct wage
compensation, vacations, holidays, and other excused time, insurance and pensions, medical
and hospitalization benefits, the continuity and stability of employment, and all other
benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7), inclusive,
which are normally or traditionally taken into consideration in making the findings and
recommendations.

(e) The procedural right of an employee organization to request a factfinding panel cannot
be expressly or voluntarily waived.

A. NEW ACTIVITIES

This new legislation has led to increased costs to the Collective Bargaining process as it
relates to Impasse declaration activities. The impasse activities are new and not revised or
amended. The City did not have any previous requirements on or activities related to
Impasse prior to AB 646 and AB 1606.

If mediation did not result in settlement after 30 days and if the employee organization
requests factfinding (646):

1) 646 —1: The agency must notice impasse hearing if delay in factfinding request.
2) 646 —2: Agency must select a person to serve as its member of the factfinding panel,
and pay for the costs of its member



3)
4)

3)

6)
7

8)
9)

646 — 3: If chairperson is not approved by other party, agency must select a different
chairperson.

646 — 4: PERB shall appoint a panel Chairperson and the agency shall pay for half of
the panel chairperson’s costs.

646 — 5: The agency shall review and respond to all requests and subpoenas made by
the panel and furnish panel with all relevant documents as requested. (This includes
both administrative time to review and approve materials as well as clerical time to
process these requests. Travel time would also be reimbursable if required.)

646 — 6: The agency shall participate in all factfinding hearings.

646 — 7: The agency shall review and make the panel findings publicly available
within 10 days of receipt.

646 — 8: The agency shall pay for half of the costs of the factfinding.

646 — 9; The agency must hold a public impasse hearing, if it chooses to impose its
last, best offer.

10646 — 10: The agency shall meet and confer with union and submit/resubmit last,

best offer.

AB 1606;

I

1606 — 1; This bill would again authorize the employee organization to request that
the parties’ differences be submitted to a factfinding panel not sooner than 30 days
or more than 45 days following the appointment or selection of a mediator pursuant
to the parties” agreement to mediate or a mediation process required by a public
agency’s local rules.

1606 — 2: Select Mediator- Within five days after the board selects a chairperson of
the factfinding panel, the parties may mutually agree upon a person to serve as
chairperson in lieu of the person selected by the board,

1606 — 3: The bill would also authorize an employee organization, if the dispute was
not submitted to mediation, to request that the parties’ differences be submitted to a
factfinding panel not later than 30 days following the date that either party provided
the other with a written notice of a declaration of impasse.

1606 — 4: The panel shall, within 10 days after its appointment, meet with the parties
or their representatives, either jointly or separately, and may make inquiries and
investigations, hold hearings, and take any other steps it deems appropriate. For the
purpose of the hearings, investigations, and inquiries, the panel shall have the power
to issue subpoenas requiring the attendance and testimony of witnesses and the
production of evidence.

1606 - 5: Respond to inquiries by all parties resulting from panel contemplating
3505.4 (d) ltems/paragraphs | through 8.

1606 — 6: Process procedural right of an employee organization to request a
factfinding panel. Ensure that this cannot be expressly or voluntarily waived.

One-time costs would include:

For AB 646:

1) 646 —1 (OTC): Train staff on new requirements



2) 646 — 2 (OTC): Revise local agency manuals, polices, and guidelines related to
new factfinding requirements.

For AB 1606
1} 1606 — 1 (OTC): Update policies and procedures as well as any city codes or
resolutions to comply with clarifying language of 1606.
2) 1606 — 2 (OTC): Training for staff on updated employee organization impasse
process/rights/rules updated by 1606.

B. LEGISLATIVE HISTORY PRIOR TO 1975

There was no Mandatory Impasse Procedures requirement prior to 1975, nor in any of the
intervening years, until the passage of Chapter 680, Statutes of 2011, filed on October 9,
2011. This process and mandatory procedures were further clarified by Chapter 314,
Statutes of 2012, filed on September 14, 2012,

The Commission on State mandates has found other similar mandates pertaining to
Personnel issues such as BINDING ARBITRATION (01-TC-07), LOCAL
GOVERNMENT EMPLOYEE RELATIONS (02-TC-30), COLLECTIVE BARGAINING
(97-TC-08) to be reimbursable State Mandated programs.

C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES

Government Code Sections 3504.4, 3505.5.5 and 3505.7 were added by specified legislation
and relate to the reimbursable provisions of this test claim.

D. COST ESTIMATES

The City of Oxnard contends that the actual increased costs to comply with this new
mandate is $373,836.57 in total. For fiscal year fiscal year 2015-16, its total costs were
$327,302.63 when the City had to enter mediation as required by these statutes for two
separate impasse cases. The City first incurred increased costs as a result of this statute on
May 12, 2016. A detail of the 2015-16 costs by new activity are as follows:
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Estimated annual costs to be incurred by the City of Oxnard to implement the alleged
mandate during the fiscal year 2016-2017 is $46,533.94 — the fiscal year immediately
following the fiscal year for which the claim was filed.
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E. STATEWIDE COST ESTIMATES

Per the Assembly Floor Analysis, “There could be substantial state mandated
reimbursement of local costs. The amount would depend on the number of requests for fact
finding. PERB staff raised the possibility of exceeding 100 cases annually in the first years
of the program. Assuming an individual case is likely to cost around $10,000, with the local
agency footing half the bill, reimbursable costs could exceed $2.5 million statewide. The
Commission on State Mandates has approved a test claim for any local government subject
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to the jurisdiction of PERB that incurs increased costs as a result of a mandate, meaning
their costs are eligible for reimbursement.” (K. Green — September 1, 2011)

Using similar methodology, the cost of policy and training would raise per case cost
substantially. Using the Oxnard per case cost, multiplied by the assumption from the Floor
Analysis above case count of 100, we have updated the statewide cost estimate. That
statewide total could exceed $3.8 million with a million of that being for training and policy
changes at agencies with impasse cases. '

F. FUNDING SOURCES

The City of Oxnard is unaware of any funding sources for the new activities mandated.

G. ELIGIBILITY FOR REIMBURESMENT

The costs incurred by the City of Oxnard as a result of the statute on which this test claim is
based are all reimbursable costs as such costs are “costs mandated by the State™ under
Article XIII B (6) of the California Constitution, and Government Code §17500 ef seq. of
the Government Code. Section 17514 of the Government Code defines “costs mandated by
the state”, and specifies the following three requirements:

1. There are “increased costs which a local agency is required fo incur after July 1,
1980.”

2. The costs are incurred “as a result of any statute enacted on or after January 1,
1975.”

3. The costs are the result of “‘a new program or higher level of service of an existing

program within the meaning of Section 6 of Article XIIIB of the California
Constitution.”

All three of the above requirements for finding costs mandated by the State are met as
described previously herein.

MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by this statute clearly meets both tests that the Supreme Court in the
County of Los Angeles v. State of California (1987) created for determining what constitutes
a reimbursable state mandated local program. Those two tests, which the Commission on
State Mandates relies upon to determine if a reimbursable mandate exists, are the “unique to
government” and the “carry out a state policy” tests. Their application to this test claim is
discussed below.
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Mandate Is Unique to Local Government

The sections of the law claimed involve the Milias-Meyers-Brown Act (MMBA).
As described in Government Code section 3500 and highlighted by the Public
Employment Relations Board (PERB), the MMBA applies specifically and solely to
Local Agencies (Cities, Counties and Special Districts) and their employees. Similar
to the Education Employment Relations Act (EERA) for public school and college
districts only, with this law, the MMBA now requires uniform Impasse Procedures
to local agencies. Thus, this requirement is unique to government.

Mandate Carries Out a State Policy

From the legislation, it is clear that the Legislature wishes to require uniform
Impasse Procedures for local agencies after a public employee organization requests
a factfinding panel. Prior to the passage of this legislation, the MMBA contained no
requirements related for the creation of and activities relating to a factfinding panel.

In summary, this statute mandates that local government add a level of service in the
Collective Bargaining process with the requirement of uniform factfinding procedures.
The City of Oxnard believes that uniform factfinding process as set forth above satisfies
the constitutional requirements for a mandate.

STATE FUNDING DISCLAIMERS ARE NOT APPLICABLE

There are seven disclaimers specified in Government Code §17556 which could serve to bar
recovery of “costs mandated by the State”, as defined in Government Code §17556. None
of the seven disclaimers apply to this test claim:

1.

The claim is submitted by a local agency or school district which requests legislative
authority for that local agency or school district to implement the Program specified
in the statutes, and that statute imposes costs upon the local agency or school district
requesting the legislative authority.

The statute or executive order affirmed for the State that which had been declared
existing law or regulation by action of the courts.

The statute or executive order implemented a federal law or regulation and resulted
in costs mandated by the federal government, unless the statute or executive order

mandates costs which exceed the mandate in that federal law or regulation.

The local agency or school district has the authority to levy service charges, fees or
assessments sufficient to pay for the mandated program or increased level of service.

The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school districts,
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or includes additional revenue that was specifically intended to fund the costs of the
State mandate in an amount sufficient to fund the cost of the State mandate.

6. The statute or executive order imposed duties which were expressly included in a
ballot measure approved by the voters in a Statewide election.

7. The statute created a new crime or infraction, eliminated a crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.

None of the above disclaimers have any application to the test claim herein stated by the
City of Oxnard.

CONCLUSION

The enactment of Chapter 680, Statutes of 2011 adding sections 3505.4, 3505.5 and 3505.7
and the Chapter 314, Statutes of 2012 adding clarifying language to 3505.5 have imposed a
new state mandated program and higher level of service which resulted in increased costs to
the City of Oxnard by establishing a program within the Collective Bargaining process with
Local Agencies and their employee organizations under the Milias-Meyers-Brown Act. The
mandated program meets all of the requirements established by the California Constitution
and Government Codes as a reimbursable State mandated program.

G. CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2, of
the California Code of Regulations:

Exhibit 1: Chapter 680, Statutes of 2011
Exhibit 2: Chapter 314, Statutes of 2012
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CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would testify
to the statements made herein. [ declare under penalty of perjury under the laws of the State
of California that the statements made in this document are true and complete to the best of
my personal knowledge and as to all matters, I believe them to be true.

Executed this day of September, 2017, at Qxnard, California.

O

James Throop, Chief Financial Officer
300 West Third Street

Oxnard, California 93030
805-385-7475

Jim. Throop@Oxnard.org

City of Oxnard
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DECLARATION OF JAMES THROOP

[ James Throop, make the following declaration under oath:

[ am the Chief Financial Officer for the City of Oxnard. As part of my duties, I am
responsible for the complete and timely recovery of costs mandated by the State.

[ declare that I have examined the City of Oxnard’s State mandated duties and resulting
costs, in implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ ‘Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after
January 1, 1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which mandates a
new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the
California Constitution.”

The City of Oxnard first incurred increased costs as a result of this Test Claim statute on
May 12, 2016.

[ am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

[ declare under penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to the matters which are stated upon
information or belief, and as to those matters, I believe them to be true.

Executed this I day of September, 2017,

@[s Throop, Chief Financial Ofticer
0 West Third Street

Oxnard, California 93030
805-385-7475
Jim.Throop@0Oxnard.org
City of Oxnard

Oxnard, California.
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Declaration of Actual or Estimated Costs, Offsets and New Activities

Pursuant to 17553 (b) (2) of the Government code and per the Commission on State
Mandates, [ James Throop, Chief Financial Officer, under penalty of perjury, based on my
personal knowledge, information and belief, I declare the following:

A. The City of Oxnard determined that costs required to comply with this mandated
program totals $327,302.63 in the 2015-2016 fiscal year. For the 2016-2017 fiscal
year, the City of Oxnard expended $46,533.94 to comply with the new activities. In
total the City of Oxnard’s costs of $373,836.57 are directly a result of the new
activities required by Chapter 680, Statutes of 2011 and Chapter 314, Statutes of

2012 as follows:
FY 2015-2014 ActivEles - - =
| SRR AR R EIE IR AR R R DA A R R T R,
. Unlt = = E 3 =1 = ~ - = - 3. -
Resource  [Coslper| 3 " ol s M. : ' u":,’:,g;:‘l""}
. Hour 3 . § $ § . NE Tl
Policy/Tralning
HR Directoi| $85.79 23 23 2 50
Cily Attorney| $98.54 14 14 2 2 32
Pofice Impasse
Cute
HR Director; $85.79 1 1 1 1 2 4 4 8 4 12 B4 2 2 56
City Attorney| $98.55 1 [ 1 1 [l 4 2 4 8 10 2 2 40
$r. HR Coord.| $33.02 053 05 1 4 4 2 4 10 14 40
Cont. Legall $250 44 44 kL) 96 260 148 48 260 46
Fira Impasse
Case
HR Director] $85.79 0.5 1.5 1 | 2 2 2 12 4 8 12 ] | 48
City Altoiney] $98.56 0.5 1.5 1 05 | Q5 ' 1 1 2 A 4 b I | 24
5. HR Coord { $33.02 [ 12 B 10 36
Conl. legal| §$250 42
Lu‘?&;fvﬁi $3353 | $3,353 | $36% | 1347 | §277 | $184 | $46) | 5152 (3336 30 £425 | $1.338 | $1,536 | $2.,17¢ | £1.871 | $2.559 | §4.270 | $553 | §553 $25,182.94]
Overhead $682 | $6B2 | §75 | $75 | 556 | $37 | 494 | B3r | $68 50 197 3272 $312 | $442 | 380 | 274 $868 | §12 | £!112 $5.112.49|
Conlroct Legal $11.000]511.000 $24,000 | $24.0001 $565.000 ) $37.000{ $12.000 | $65.000| $22,000 | $18,000 | $4.000 | $4,000 |  $297.000.00
TOTAL $15.035 |$15.035| 5444 | 5444 | §333 | $222 | $5%8 | $182 | $404 524,000 $24,571( 545,410 538,848)514.418 | 547.2511526,262 | §23,198 | 54,845 §4.865 $327,302.63)
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FY 2014-2017 & Aclivilies
Unit = B T = T B & 9. Py o %
e [enieel 1813030981318 1318 13) 8 41318 818 414 |33 ma
Policy/Tralning
HR Directar| $79.24 23 23 2 50
City Atlomey| $100.53 | 14 14 2 32
Police Impasse
Case
HR Director| $79.26 | | 1 1 2 4 4 8 4 12 14 2 2 54
City Attorney| $100.53 1 I 1 1 4 4 2 4 ] 10 2 2 40
St. HR Coord.| $35.36 05 | 05 | 4 4 2 4 10 14 40
Conl. Legal| $250.00 36
Fire Impasse
Case
HR Director| $79.26 0.5 1.5 | 1 2 2 2 12 4 8 12 | | 48
City Attorney| $100.53 0.5 15 | 05| 05 | | 1 4 4 6 I | 24
§r. HR Coord.| $35.36 ] 12 8 10 34
Cont. Legol| §250.00 = 32
Labor 5 F\v $24,544.28
Aclivily $3.230] $3.230| $360| $360| $270| $180| $449) $147| $327 $0]  $453] $1.332] §1.544) $2058| $1,863 §3.499] $4,164] $539 $539)
Overhead $657 3457 $73| $73| 55| $37] §91] 30| $64 sl $92) $271) §314|  s4ie|  $379]  $711]  $847| $110] 110  $4.989.66
Conlract Legol $0| 30| 30 $0 $0) 10| $0 $0 30 $0 $0 $0 £0/ $17,000, 0 $0 $0|  $17.000.00]
TOTAL §3,887) §3,887| §433| $433| §325| $218| $541] $177| §393 S0|  §545| $1,603] $1,858| $2.474| $2,241| $21,210] SS.OH $549) §4d9|  $46,533.94)
TOTAL _ $373,834.57

B. The City of Oxnard has no local, state, federal funding or fee authority to offset the

increased costs that will be incurred by the city to implement this program.

C. The City of Oxnard is required to perform new activities as a result of both Chapter
680, Statutes of 2011 and Chapter 314, Statutes of 2012. These statutory changes
require the city to process the procedural right of an employee organization to
request a factfinding panel, select a mediator, respond to inquiries by all parties
resulting from panel contemplating 3505.4 (d) Items/paragraphs 1 through 8.

D. This test claim is not for a Legislatively Determined Mandate and no payments have
been received by City of Oxnard for the implementation of the new activities
required by the statutes in question.

Executed this ) S day of September, 2017, at @xnard, California.

)

James Yhroop, Chief Fnancial Officer

300 W est Third Street
Oxnard, California 93030
805-385-7475

Jim. Throop@Oxnard.org
City of Oxnard
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TEST CLAIM BACKUP DOCUMENTATION
IMPASSE PROCEDURES

AB 646, AB 1606

Pages 17-28
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City Council Agenda Report, Attorney Services

Bill Text for AB 646

Bill Text for AB 1606

Larger copy of Costs for New Activities FY 2015-16
Larger copy of Cost for New Activities FY 2016-17
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CITY OF

CITY COUNCIL TYPE OF ITEM: Report
OXNARD
%\ AGENDA REPORT AGENDA ITEM NO.: L9

DATE: November 17, 2015
TO: City Council

THROUGH: Greg Nyhoff, City Manager
Office of the City Manager

>
FROM: J. Tabin Cosié, Director of Human Resources

SUBJECT: Third Amendment to Attorney Services Agreement for Special Counsel to
Represent the City of Oxnard in a Variety of Human Resources Related Matters

CONTACT: J. Tabin Cosio, Director of Human Resources
Tabin.Cosio@ci.oxnard.ca.us, 805-385-7947

RECOMMENDATION
That City Council:

1. Approve and authorize the Mayor to execute a Third Amendment to Attorney Services
Agreement with Renne Sloan Holtzman Sakai LLP (Agreement No. 6862-14-CA) to increase
the contract amount by $549,000 for a total not to exceed amount of $1,089,000; and

2. Authorize an appropriation in the amount of $235,000 cost allocated as follows: $177,444 (or
62%) from the one time Successor Agency Residual pass-through Loan Payment, which
currently resides in the General Fund Reserve fund, $13,429 (or 5%) to Water fund, $17,859 (or
7%) to the Waste Water fund and $26,268 to the Environmental Resources fund (or 26%).

BACKGROUND

On March 24, 2015, your Council approved a Second Amendment to the original agreement to include
in the scope of services representation in labor negotiations, drafting of memoranda of understanding
(“MOU”), ongoing advice regarding negotiations and the administration of MOUs and such other
services relating to labor relations matters as requested by the City Attorney or Human Resources
Department. Since the approval of the Second Amendment, the City has entered into full scale labor
negotiations over successor MOUs with six of the seven employee organizations (“unions”
representing City employees. And, the City anticipates entering into labor negotiations with the seventh
union on or around January 1, 2016.
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Third Amendment to Attorney Services Agreement
November 17, 2015
Page 2

The Myers-Milias Brown Act (“MMBA”) is the state law that governs the labor negotiations process
within California local governments. Specific to the collective bargaining process, the MMBA requires
the parties to “meet and confer in good faith” (GC 3505) regarding wages, hours and other terms and
conditions of employment. In the definition of “good faith” bargaining, the MMBA sets as one of the
criteria the requirement for the parties to “endeavor to reach an agreement” on matters within the scope
of representation. If the parties are not successful in reaching an agreement, the MMBA provides for
impasse procedures including mediation and fact-finding — at the request of the union (GC 3505.4).

The labor team for the City of Oxnard is fully committed and intends to reach a mutual agreement over
a successor agreement with each of the unions. However, the labor team must recognize the bilateral
nature of the collective bargaining process that permits mediation and fact-finding should the union
request it. Accordingly, the labor team has prepared an estimate for the cost of concluding these
negotiations based on the amount of time and effort needed to be expended.

1. Comprehensive, Mutually Agreed Upon Tentative Agreement: $200,000

2. Mediation Process $69,000
3. Factfinding $280,000
Grand Total $549,000

The above costs are the team’s best estimate for concluding the collective bargaining process for each
_of the seven unions. It is staff’s goal and intent to achieve a mutually agreed upon successor agreement,
but should that not be the case, we are requesting funds for mediation and factfinding should the need
arise. Of course, should mutual agreement be reached and mediation or factfinding not be utilized, then

the cost for those activities would not be realized.

FINANCIAL IMPACT

The approved Fiscal Year 2015/2016 budget has available funds in the amount of $314,000. Staff will
cost allocate the $235,000 in the following manner: $177,444 (62%) from the one time Successor
Agency Residual pass-through Loan Payment, which currently resides in the General Fund Reserve
fund, $13,429 (5%) to Water fund, $17,859 (7%) to the Waste Water fund and $26,268 (26%) to
Environmental Resources fund.

ATTACHMENTS

#1 — Third Amendment to Agreement for Attorney Services
#2 — Special Budget Appropriation
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Agreement No. 6862-14-CA

THIRD AMENDMENT TO ATTORNEY SERVICES AGREEMENT

This Third Amendment (“Third Amendment”) to the Attorney Services Agreement
(“Agreement”) is made and entered into in the County of Ventura, State of California, this 17th
day of November 2015, by and between the City of Oxnard, a municipal corporation (“City”),
and Renne Sloan Holtzman Sakai LLP (“Special Counsel”). This Third Amendment amends the
Agreement entered into on July 25, 2014, by City and Special Counsel. The Agreement
previously has been amended by a First Amendment on October 20, 2014 and a Second
Amendment on March 24, 2015.

City and Special Counsel agree as follows:

1. InSection 10. a. (1) Compensation and Reimbursement, the figure “$540,000” is
deleted and replaced with the figure “$1,089,000”.

2. As so amended, the Agreement remains in full force and effect.

CITY OF OXNARD SPECIAL COUNSEL
_ e
Tim Flynn, Mayor Charles Sakai, Esq.
APPROVED AS TO FOiM/ APPROVED AS TO INSURANCE:
/ ol 2
( it ‘,f////

Stephen M. Fiséher, Infterim City Attorney Risk Méhager

Page_ | of |
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LEGISLATIVE INFORMATION

Home Bill Information California Law Publications Other Resources My Subscriptions My Favorites

AB-646 Local public employee organizations: impasse procedures. (2011-2012)

SHARE THIS: n m’

Assembly Bill No. 646

CHAPTER 680

An act to add Sections 3505.5 and 3505.7 to, and to repeal and add Section 3505.4 of, the Government
Code, relating to local public employee organizations.

[ Approved by Governor October 09, 2011. Filed with Secretary of State
October 09, 2011. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 646, Atkins. Local public employee organizations: impasse procedures.

The Meyers-Milias-Brown Act contains various provisions that govern collective bargaining of local represented
employees, and delegates jurisdiction to the Public Employment Relations Board to resolve disputes and enforce
the statutory duties and rights of local public agency employers and employees. The act requires the governing
body of a public agency to meet and confer in good faith regarding wages, hours, and other terms and conditions
of employment with representatives of recognized employee organizations. Under the act, if the representatives
of the public agency and the employee organization fail to reach an agreement, they may mutually agree on the
appointment of a mediator and equally share the cost. If the parties reach an impasse, the act provides that a
public agency may unilaterally implement its last, best, and final offer.

This bill would authorize the employee organization, if the mediator is unable to effect settlement of the
controversy within 30 days of his or her appointment, to request that the matter be submitted to a factfinding
panel. The bill would require that the factfinding panel consist of one member selected by each party as well as a
chairperson selected by the board or by agreement of the parties. The factfinding panel would be authorized to
make investigations and hold hearings, and to issue subpoenas requiring the attendance and testimony of
witnesses and the production of evidence. The bill would require all political subdivisions of the state to comply
with the panel’s requests for information.

This bill would require, if the dispute is not settled within 30 days, the factfinding panel to make findings of fact
and recommend terms of settlement, for advisory purposes only. The bill would require that these findings and
recommendations be first issued to the parties, but would require the public agency to make them publicly
available within 10 days after their receipt. The bill would provide for the distribution of costs associated with the
factfinding panel, as specified.

This bill would prohibit a public agency from implementing its last, best, and final offer until at least 10 days after
the factfinders’ written findings of fact and recommended terms of settlement have been submitted to the parties
and the agency has held a public hearing regarding the impasse.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 3505.4 of the Government Code is repealed.
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SEC. 2. Section 3505.4 is added to the Government Code, to read:

3505.4. (a) If the mediator is unable to effect settlement of the controversy within 30 days after his or her
appointment, the employee organization may request that the parties’ differences be submitted to a factfinding
panel. Within five days after receipt of the written request, each party shall select a person to serve as its
member of the factfinding panel. The Public Employment Relations Board shall, within five days after the selection
of panel members by the parties, select a chairperson of the factfinding panel.

(b) Within five days after the board selects a chairperson of the factfinding panel, the parties may mutually agree
upon a person to serve as chairperson in lieu of the person selected by the board.

(c) The panel shall, within 10 days after its appointment, meet with the parties or their representatives, either
jointly or separately, and may make inquiries and investigations, hold hearings, and take any other steps it
deems appropriate. For the purpose of the hearings, investigations, and inquiries, the panel shall have the power
to issue subpoenas requiring the attendance and testimony of witnesses and the production of evidence. Any
state agency, as defined in Section 11000, the California State University, or any political subdivision of the state,
including any board of education, shall furnish the panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or in issue before the panel.

(d) In arriving at their findings and recommendations, the factfinders shall consider, weigh, and be guided by all
the following criteria:

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the public agency.

(5) Comparison of the wages, hours, and conditions of employment of the employees involved in the factfinding
proceeding with the wages, hours, and conditions of employment of other employees performing similar services
in comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the cost of living.

(7) The overall compensation presently received by the employees, including direct wage compensation,
vacations, holidays, and other excused time, insurance and pensions, medical and hospitalization benefits, the
continuity and stability of employment, and all other benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7), inclusive, which are normally or
traditionally taken into consideration in making the findings and recommendations.

SEC. 3. Section 3505.5 is added to the Government Code, to read:

3505.5. (a) If the dispute is not settled within 30 days after the appointment of the factfinding panel, or, upon
agreement by both parties within a longer period, the panel shall make findings of fact and recommend terms of
settlement, which shall be advisory only. The factfinders shall submit, in writing, any findings of fact and
recommended terms of settlement to the parties before they are made available to the public. The public agency
shall make these findings and recommendations publicly available within 10 days after their receipt.

(b) The costs for the services of the panel chairperson selected by the board, including per diem fees, if any, and
actual and necessary travel and subsistence expenses, shall be equally divided between the parties.

(c) The costs for the services of the panel chairperson agreed upon by the parties shall be equally divided
between the parties, and shall include per diem fees, if any, and actual and necessary travel and subsistence
expenses. The per diem fees shall not exceed the per diem fees stated on the chairperson’s résumé on file with
the board. The chairperson’s bill showing the amount payable by the parties shall accompany his or her final
report to the parties and the board. The chairperson may submit interim bills to the parties in the course of the
proceedings, and copies of the interim bills shall also be sent to the board. The parties shall make payment
directly to the chairperson.

(d) Any other mutually incurred costs shall be borne equally by the public agency and the employee organization.
Any separately incurred costs for the panel member selected by each party shall be borne by that party.
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(e) A charter city, charter county, or charter city and county with a charter that has a procedure that applies if an
impasse has been reached between the public agency and a bargaining unit, and the procedure includes, at a
minimum, a process for binding arbitration, is exempt from the requirements of this section and Section 3505.4
with regard to its negotiations with a bargaining unit to which the impasse procedure applies.

SEC. 4. Section 3505.7 is added to the Government Code, to read:

3505.7. After any applicable mediation and factfinding procedures have been exhausted, but no earlier than 10
days after the factfinders’ written findings of fact and recommended terms of settlement have been submitted to
the parties pursuant to Section 3505.5, a public agency that is not required to proceed to interest arbitration
may, after holding a public hearing regarding the impasse, implement its last, best, and final offer, but shall not
implement -a memorandum of understanding. The unilateral implementation of a public agency’s last, best, and
final offer shall not deprive a recognized employee organization of the right each year to meet and confer on
matters within the scope of representation, whether or not those matters are included in the unilateral
implementation, prior to the adoption by the public agency of its annual budget, or as otherwise required by law.
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AB-1606 Local public employee organizations: impasse procedures. (2011-2012)

SHARE THIS: n ks#

Assembly Bill No. 1606

CHAPTER 314

An act to amend Section 3505.4 of the Government Code, relating to public employment.

[ Approved by Governor September 14, 2012. Filed with Secretary of State
September 14, 2012. ]

LEGISLATIVE COUNSEL'S DIGEST

AB 1606, Perea. Local public employee organizations: impasse procedures.

The Meyers-Milias-Brown Act contains various provisions that govern collective bargaining of local represented
employees, and delegates jurisdiction to the Public Employment Relations Board to resolve disputes and enforce
the statutory duties and rights of local public agency employers and employees. The act requires the governing
body of a public agency to meet and confer in good faith regarding wages, hours, and other terms and conditions
of employment with representatives of recognized employee organizations.

Under the act, if the representatives of the public agency and the employee organization fail to reach an
agreement, they may mutually agree on the appointment of a mediator and equally share the cost. If the parties
reach an impasse, the act provides that a public agency may unilaterally implement its last, best, and final offer.
Existing law further authorizes the employee organization, if the mediator is unable to effect settlement of the
controversy within 30 days of his or her appointment, to request that the parties’ differences be submitted to a
factfinding panel.

This bill would instead authorize the employee organization to request that the parties’ differences be submitted
to a factfinding panel not sooner than 30 days or more than 45 days following the appointment or selection of a
mediator pursuant to the parties’ agreement to mediate or a mediation process required by a public agency’s
local rules. The bill would also authorize an employee organization, if the dispute was not submitted to mediation,
to request that the parties’ differences be submitted to a factfinding panel not later than 30 days following the
date that either party provided the other with a written notice of a declaration of impasse. The bill would specify
that the procedural right of an employee organization to request a factfinding panel cannot be expressly or
voluntarily waived. The bill would also specify that its provisions are intended to be technical and clarifying of
existing law.

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: no

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 3505.4 of the Government Code is amended to read:

3505.4. (a) The employee organization may request that the parties’ differences be submitted to a factfinding
panel not sooner than 30 days, but not more than 45 days, following the appointment or selection of a mediator

pursuant to the parties’ agreement to mediate or a mediation process required by a public agency’s local rules. If
the dispute was not submitted to mediation, an employee organization may request that the parties’ differences
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be submitted to a factfinding panel not later than 30 days following the date that either party provided the other
with a written notice of a declaration of impasse. Within five days after receipt of the written request, each party
shall select a person to serve as its member of the factfinding panel. The Public Employment Relations Board
shall, within five days after the selection of panel members by the parties, select a chairperson of the factfinding
panel.

(b) Within five days after the board selects a chairperson of the factfinding panel, the parties may mutually agree
upon a person to serve as chairperson in lieu of the person selected by the board.

(c) The panel shall, within 10 days after its appointment, meet with the parties or their representatives, either
jointly or separately, and may make inquiries and investigations, hold hearings, and take any other steps it
deems appropriate. For the purpose of the hearings, investigations, and inquiries, the panel shall have the power
to issue subpoenas requiring the attendance and testimony of witnesses and the production of evidence. Any
state agency, as defined in Section 11000, the California State University, or any political subdivision of the state,
including any board of education, shall furnish the panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or in issue before the panel.

(d) In arriving at their findings and recommendations, the factfinders shall consider, weigh, and be guided by all
the following criteria:

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the public agency.

(5) Comparison of the wages, hours, and conditions of employment of the employees involved in the factfinding
proceeding with the wages, hours, and conditions of employment of other employees performing similar services
in comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the cost of living.

(7) The overall compensation presently received by the employees, including direct wage compensation,
vacations, holidays, and other excused time, insurance and pensions, medical and hospitalization benefits, the
continuity and stability of employment, and all other benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7), inclusive, which are normally or
traditionally taken into consideration in making the findings and recommendations.

(e) The procedural right of an employee organization to request a factfinding panel cannot be expressly or
voluntarily waived.

SEC. 2. The Legislature finds and declares that the amendments to Section 3505.4 of the Government Code
made by this act are intended to be technical and clarifying of existing law.
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Resource Costper[ & ' & )
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Hour ) o © o
© ©
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Policy/Training
HR Director| $85.79 23 23 2 2 50
City Attorney| $98.56 14 14 32
Police Impasse
Case
HR Director| $85.79 2 4 8 4 12 14 2 56
City Attorney| $98.56 2 8 10 2 40
Sr. HR Coord.| $33.02 05 | 05 1 2 10 14 40
Cont. Legal| $250 44 44 96 96 260 148 48 260 46
Fire Impasse
Case
HR Director| $85.79 0.5 1.5 1 1 2 12 4 12 1 1 48
City Attorney| $98.56 0.5 15| 05 | 05 1 2 6 1 1 24
Sr. HR Coord.| $33.02 6 12 10 36
Cont. Legal| $250 42
Labor $ by
Activity $3,353 | $3,353 | $369 | $369 | $277 | $184 | $461 | $152 | $336 $0 $475 | $1,338 | $1,536 | $2,176 | $1,871 | $3,559 | $4,270 | $553 | $553 $25,182.94
Overhead $682 $682 | $75 | $75 | $56 | $37 | $94 | $31 | $68 $0 $97 $272 $312 $442 $380 $724 $868 | $112 | $112 $5,119.69
Contract Legal $11,000| $11,000 $24,000| $24,000 | $65,000 [ $37,000 | $12,000 | $65,000 | $22,000 | $18,000 | $4,000| $4,000| $297,000.00
TOTAL $15,035($15,035 | $444 | $444 [ $333 | $222 | $555 | $182 | $404 | $24,000 | $24,571 | $66,610 | $38,848 | $14,618 | $67,251 [ $26,282 [ $23,138 | $4,665 [ $4,665| $327,302.63
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FY 2016-2017

Activities
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Hour - - / TOTAL
Policy/Training
HR Director| $79.26 23 23 2 2 50
City Attorney| $100.53 | 14 14 2 2 32
Police Impasse
Case
HR Director| $79.26 1 1 1 1 2 4 4 8 4 12 14 2 2 56
City Attorney| $100.53 1 1 1 1 4 4 2 4 8 10 2 2 40
Sr. HR Coord.| $35.36 0.5 0.5 1 4 2 4 10 14 40
Cont. Legal| $250.00 36
Fire Impasse
Case
HR Director| $79.26 0.5 1.5 1 1 2 12 4 12 1 1 48
City Attorney| $100.53 0.5 1.5 0.5 0.5 1 2 4 6 1 1 24
Sr. HR Coord.| $35.36 6 12 8 10 36
Cont. Legal| $250.00 32
Labor $ py $24,544.28
Activity $3,230 $3,230| $360| $360| $270| $180| $449| $147| $327 $0 $453( $1,332| $1,544| $2,058| $1,863| $3,499 $4,164| $539 $539 '
Overhead $657 $657| $73| $73| $55| $37| $91| $30| $66 $0 $92 $271 $314 $418 $379 $711 $847( $110| $110 $4,989.66
Contract Legal $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0 $0( $17,000 $0 $0 $0 $17,000.00
TOTAL $3,887] $3,887| $433| $433| $325| $216| $541| $177| $393 $0 $545( $1,603| $1,858| $2,476| $2,241[$21,210| $5,011| $649| $649| $46,533.94
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I'am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to

the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On September 18, 2017, I served the:

e Notice of Complete Test Claim Filing, Tentative Hearing Date, and
Schedule for Comments issued September 18, 2017

e Test Claim filed by City of Oxnard on May 12,2017

Impasse Procedures, 16-TC-04
Government Code Sections 3505.4, 3505.5, and 3505.7; as added or amended by

Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)
City of Oxnard, Claimant

by making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct, and that this declaration was executed on September 18, 2017 at Sacramento,
California.

Comnflission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562
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9/18/2017 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 9/18/17
Claim Number: 16-TC-04
Matter: Impasse Procedures

Claimant: City of Oxnard

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
cityclerk@cityofsthelena.org

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office
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Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706
gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-4112

Adagan@sco.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Patrick Dyer, Director, MGT Consulting

Claimant Representative

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-3411

pdyer@mgtconsulting.com

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dillong@csda.net

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
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Phone: (916) 323-3562
heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anne Kato, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919

akato@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompany@um.att.com

Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990

meredithcmiller@maximus.com

Andy Nichols, Nichols Consulting
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1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Arthur Palkowitz, Artiano Shinoff

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 232-3122

apalkowitz@as7law.com

Steven Pavlov, Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Steven.Pavlov@dof.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS

808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 440-0845

markrewolinski@maximus.com

Nick Romo, Policy Analyst, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814
Phone: (916) 658-8254

nromo(@cacities.org

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 327-6490
carla.shelton@csm.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Derk Symons, Staff Finance Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Derk.Symons@dof.ca.gov

James Throop, Chief Financial Officer, City of Oxnard
300 West Third Street, Oxnard, CA 93030

Phone: (805) 385-7475

Jim. Throop@oxnard.org

35

https://csm.ca.gov/csmint/cats/print_mailing_list_from_claim.php 4/5



9/18/2017

Mailing List

Jolene Tollenaar, MGT of America

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee(@surewest.net

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814

Phone: (916) 658-8249

jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8281

pwhitnell@cacities.org

Hasmik Yaghobyan, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012

Phone: (213) 974-9653
hyaghobyan@auditor.lacounty.gov
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RECEIVED
October 18, 2017

Commission on
State Mandates

oF EobmMmuND G. BR OR

915 L STREET B SACRAMENTO CA B 95814-3706 B www.DOFfF.CA.GOV

October 18, 2017 - Exhibit B

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Resvponse to Test Claim 16-TC-04, Impasse Prdcedures
Dear Ms. Halsey:

The Department of Finance (Finance) has reviewed the test claim submitted by the City of
Oxnard (City) that alleges reimbursable, state-mandated costs associated with Chapter 680,
Statutes of 2011 (AB 646) and Chapter 314, Statutes of 2012 (AB 1606).

AB 646 allows local agency public employee organizations to request appointment of a fact-
finding panel to address disputes concerning conditions of employment with local agency
employers, if a mediator is unable to arrange a settlement within 30 days. AB 646 states that
costs associated with the fact-finding shall be equally divided between the parties.

AB 1606 states that mediation is not a necessary pre-condition for a local agency public
employee organization to request appointment of a fact-finding panel pursuant to AB 646.
AB 1606 contains a legislative finding and declaration that its provisions are technical and
clarifying of existing law.

The City alleges that AB 646 and AB 1606 require it to perform a host of new activities that are
unique to government and that are necessary to carry out a state policy, and that are therefore
state-reimbursable.

We first note that AB 646 was the subject of a previous Commission on State Mandates
(Commission) ruling. In its February 1, 2017 Statement of Decision for Case No. 15-TC-01, the
Commission found that the AB 646 fact-finding requirement was not state-reimbursable
because the requirement was only triggered by the local agency’s voluntary decision to
participate in mediation with the public employee organization. The Commission stated that
“The plain language of (Government Code) Section 3505.2 — the parties “may agree” to appoint
a “mutually agreeable” mediator — means that mediation under the Meyers-Mlias-Brown Act is
voluntary.”

For the costs associated with a statute to be state-reimbursable, the statute must either create a
new program unique to government in which local agencies are compelled to participate, or
must require local agencies to provide a higher level of service via a new or an existing program
(San Diego Unified School District v. Commission on State Mandates (2004) 33 Cal. 4™ 859,
878). In City of Richmond v. Commission on State Mandates (1998) 64 Cal. App. 4™ 1190, the
court stated that “(a) higher cost to the local government for compensating its employees is not
the same as a higher cost of providing services to the public (emphasis added).” This supports




the contention that, to be state-reimbursable, the higher level of service in question must be
associated with a service provided to the public.

The City’s test claim fails the second part of the two-part test above. When a local agency
participates in a fact-finding panel with a public employee organization to resolve disputes
concerning employment conditions, the local agency is not providing a service to the public.
Consequently, none of the City’s alleged costs qualify for reimbursement pursuant to this test.

We must now consider whether AB 646 or AB 1606 creates a new program unique to
government in which local agencies are compelled to participate. We assert that neither statute
creates a new program. Instead, the statutes add a new fact-finding element to the existing
collective bargaining program. Because neither statute creates a new program that provides a
higher level of service to the public, none of the alleged costs stated in the Clty s test claim are
state-reimbursable.

We also note that the City alleges one-time, state-mandated costs associated with the activities
listed below:

For AB 646
e Training staff on the legislation’s new requirements.

e Revising local agency manuals, policies, and guidelines related to new fact-finding
requirements.

For AB 1606

e Updating policies and procedures, as well as any city codes or resolutions, to comply
with the clarifying language of AB 1606.

¢ Providing training for staff on the updated employee organization impasse
process/rights/rules enacted by AB 1606.

In addition to being ineligible for reimbursement for the reasons previously stated, Finance
further asserts the aforementioned one-time costs are ineligible for reimbursement based at
least one previous Commission ruling. Specifically, we refer to the Commission’s March 29,
2007 Statement of Decision in Case No. 01-TC-07, which concerns binding arbitration.

In its Test Claim, the Claimant in Case No. 01-TC-07 alleged a host of reimbursable activities
related to, among other things, providing training to managers, counsel, staff, and governing
board members concerning the statutes in question,

In the Statement of Decision for Case No. 01-TC-07, the Commission found that “...training
agency, management, counsel, staff, and members of governing bodies regarding binding
arbitration is not required (emphasis in original) by the plain language of the test claim statutes.”
Similarly, a plain reading of AB 646 and AB 1606 does not support the City’s contention that it is
required to provide training for staff on either statute. Consequently, no costs allegedly incurred
by the City to provide such training are state-reimbursable.



Further applying the “plain language” test set forth in Case No. 01-TC-07, there is nothing in
either statute that requires the City to revise local agency manuals, policies, and guidelines, or
to update policies and procedures, or city codes or resolutions. Consequently, no costs
allegedly incurred by the City for these activities are state-reimbursable.

Sincerely,
-

JUSTYN HOWARD
Program Budget Manager



DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

1 am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to

the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On September 18, 2017, I served the:

¢ Finance’s Comments on the Test Claim

Impasse Procedures, 16-TC-04
Government Code Sections 3505.4, 3505.5, and 3505.7; as added or amended by

Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)
City of Oxnard, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on September 18, 2017 at Sacramento,

California.

Lo\fenzb Duran
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

-(916) 323-3562
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 10/3/17
Claim Number: 16-TC-04
Matter: Impasse Procedures

Claimant: City of Oxnard

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
cityclerk@cityofsthelena.org

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office
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Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706
gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-4112

Adagan@sco.ca.gov

J. Felix De La Torre, General Counsel, Public Employment Relations Board (D-12)
1031 18th Street, Sacramento, CA 95811

Phone: (916) 322-3198

fdelatorre@perb.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Patrick Dyer, Director, MGT Consulting

Claimant Representative

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-3411

pdyer@mgtconsulting.com

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814
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Phone: (916) 442-7887
dillong@csda.net

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompany@um.att.com

Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
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Exhibit C

RECEIVED
November 20, 2017

Commission on
Ms. Heather Halsey State Mandates
Executive Director

Commission on State Mandates LATE F|L| NG
980 Ninth Street, Suite 300
Sacramento, CA 95814

November 17, 2017

Subject: Response to DOF Letter on 16-TC-04, Impasse Procedures

Dear Ms. Halsey:

This letter is in response to the comments submitted by the Department of Finance (DOF) in their letter dated
October 18, 2017. MGT represents the test claimant, City of Oxnard (Oxnard) and filed the test claim after
careful review of both bills in question, AB 646 of 2011 and AB 1606 of 2012 and previously denied test claim
filing by City of Glendora (15-TC-01).

At the Commission on State Mandates hearing from January 27, 2017, Commission staff discusses differences
between AB 646 and AB 1606. The combination of those two bills and changes in law are what makes this filing
a reimbursable mandate. Although the Commission staff do not specifically analyze 1606 in the 15-TC-01
decision, staff indicated that AB 1606 clarified any misunderstand about AB 646 being voluntary. Until this filing
of 16-TC-04, which pleads both bills, the Commission was unable to undertake a full analysis of the Impasse
issue, until now. It would be premature for Oxnard, MGT or DOF to imply that any prior commission staff
analysis or decision on 15-TC-01 has relevance to the Commission decision on 16-TC-04, since it identifies
additional clarifying changes in law.

DOF asserts that AB 646 was not state-reimbursable because of “voluntary decisions” and “plain language
reading of Government Code 3505.2.” We find the statements by DOF to be misleading. As detailed in the new
filing, 16-TC-04, the impasse procedures and fact-finding requirements are not voluntary. The combination of
the two bills outlines the state requirements. Furthermore, Commission staff explained in detail that 15-TC-01
decision was in part, a matter of what was pled, not specifically the issues being alleged by DOF. The San Diego
USD v. Commission case law described by DOF is not relevant as this is a new administrative program being
created by the state specifically for local government and its use and implementation are required, not
voluntary as DOF alleges.

We find DOF comments to be dismissive, self-serving and lacking relevance to the Impasse Procedures pled in
this test claim. Should the Commission consider case law or arguments in the DOF letter, it would risk making
an error in law as DOF cited cases and circumstances that are not applicable to the current test claim filing and
the current decision before the Commission regarding Impasse Procedures outlined in 16-TC-04.

Sincerely,

Patrick J. Dyer
Vice President, MGT Consulting Group

“‘“ 2251 Harvard Street, Suite 134 | Sacramfnto, CA 95815 | 916.443.3411 | mgtconsulting.com



DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as'lelows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to

the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814. ,

On November 20, 2017, I served the:‘

o Claimant Late Rebuttal Comments filed November 20, 2017

Impasse Procedures, 16-TC-04
Government Code Sections 3505.4, 3505.5, and 3505.7; as added or amended by

Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)
- City of Oxnard, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on November 20, 2017 at Sacramento,

California.

. Lorerzo Duran _
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
(916) 323-3562
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COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 11/20/17
Claim Number: 16-TC-04
Matter: Impasse Procedures

Claimant: City of Oxnard

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
cityclerk@cityofsthelena.org

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Gwendolyn Carlos, State Controller's Office
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Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706
gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,
Sacramento, CA 95816

Phone: (916) 324-4112

Adagan@sco.ca.gov

J. Felix De La Torre, General Counsel, Public Employment Relations Board (D-12)
1031 18th Street, Sacramento, CA 95811

Phone: (916) 322-3198

fdelatorre@perb.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Patrick Dyer, Director, MGT Consulting

Claimant Representative

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-3411

pdyer@mgtconsulting.com

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814
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Phone: (916) 442-7887
dillong@csda.net

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Mark Ibele, Senate Budget & Fiscal Review Committee

California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Mark.Ibele@sen.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompany@um.att.com

Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990

meredithcmiller@maximus.com

Andy Nichols, Nichols Consulting
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Exhibit D

Hearing Date: May 25, 2018
JAMANDATES\2016\TC\16-TC-04 Local Agency Employee Organizations Impasse Procedures INTC\Draft
PD.docx
ITEM _
TEST CLAIM

DRAFT PROPOSED DECISION
Government Code Sections 3505.4, 3505.5, and 3505.7
Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)

Local Agency Employee Organizations: Impasse Procedures Il
16-TC-04
City of Oxnard, Claimant
EXECUTIVE SUMMARY

Overview

This Test Claim alleges reimbursable state-mandated activities arising from amendments to the
Meyers-Milias-Brown Act by Statutes 2011, chapter 680 (AB 646) and Statutes 2012, chapter
314 (AB 1606), which added a factfinding procedure after a local agency and an employee
organization reach an impasse in their collective bargaining negotiations.

The Commission does not have jurisdiction to reconsider Statutes 2011, chapter 680, since that
was the subject of a prior final decision of the Commission in Local Agency Employee
Organizations: Impasse Procedures (15-TC-01). Staff finds, however, that Statutes 2012,
chapter 314 constitutes a reimbursable state-mandated program on a local agency employer, for
the activities and costs specified herein.

Procedural History

AB 646, Statutes 2011, chapter 680, was enacted on October 9, 2011. The effective date of the
test claim statute was January 1, 2012. On December 8, 2011, the Public Employment Relations
Board (PERB) adopted emergency regulations, effective January 1, 2012.1 The emergency
regulations became permanent after PERB transmitted a Certificate of Compliance to the OAL
on or about June 22, 2012.2 On September 14, 2012, AB 1606, Statutes 2012, chapter 314, was
enacted.

The claimant alleged that it first incurred costs under the test claim statute on May 12, 2016.3

1 Exhibit X, PERB Response to Commission Request for Rulemaking Files,
August 26, 2016, pages 105-107.

2 Register 2012, No. 31; Exhibit X, PERB Response to Commission Request for Rulemaking
Files, August 26, 2016, page 330.

3 Exhibit A, Test Claim, page 10.
1
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On May 12, 2017, the claimant filed the Test Claim with the Commission.* On October 18,
2017, the Department of Finance (Finance) filed comments on the Test Claim.®> On

November 20, 2017, the claimant filed rebuttal comments.® Commission staff issued the Draft
Proposed Decision on March 23, 2018.7

Commission Responsibilities

Under article XII1 B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statute or
executive order imposes costs mandated by the state. Test claims function similarly to class
actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article X111l B, section 6. In
making its decisions, the Commission must strictly construe XI1I B, section 6 of the California
Constitution and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”®

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s
recommendation:

Subject Description Staff Recommendation

Was the Test Claim timely Government Code The test claim was timely filed —
filed pursuant to Government | section 17551(c) states: This Test Claim alleges costs first
Code section 17551 and “test claims shall be filed | incurred on May 12, 2016, and
California Code of not later than 12 months | the Test Claim was filed on May
Regulations, title 2, section following the effective 12, 2017. Accordingly, the Test
1183.1 date of a statue or Claim was filed within 12 months

executive order, or within | of first incurring costs.
12 months of incurring
increased costs as a result
of a statute or executive
order, whichever is later.”

4 Exhibit A, Test Claim, page 1.

® Exhibit B, Department of Finance’s Comments on the Test Claim.
% Exhibit C, Claimant’s Late Rebuttal Comments.

" Exhibit D, Draft Proposed Decision.

8 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1281, citing
City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.

2
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At the time of filing,
Section 1183.1(c) of the
Commission’s
regulations stated: “[f]or
purposes of claiming
based on the date of first
incurring costs, ‘within
12 months’ means by
June 30 of the fiscal year
following the fiscal year
in which increased costs
were first incurred by the
test claimant.”

May the Commission take
jurisdiction over Statutes
2011, chapter 680, which has
already been the subject of a
final binding Decision of the
Commission?

The claimant pled
Statutes 2011, chapter
680 and Statutes 2012,
chapter 314.° However,
Statutes 2011, chapter
680 was the subject of a
prior Commission
Decision, Local Agency
Employee Organizations:
Impasse Procedures (15-
TC-01), which the
Commission denied

No, the Commission has
jurisdiction only over Statutes
2012, chapter 314 — The
Government Code does not
permit successive claims on the
same statute. Moreover, the
Commission’s Decision in 15-
TC-01 is a final, binding Decision
that cannot be reconsidered by the
Commission.'® Therefore, the
Commission has jurisdiction only
over Statutes 2012, chapter 314.

Does Government Code
section 3505.4, as amended
by Statutes 2012, chapter 314
impose a reimbursable state-
mandated program to engage
in a factfinding process?

Prior to the 2012 test
claim statute,
Government Code
section 3505.4 made
factfinding contingent on
first submitting a dispute
to voluntary mediation to
resolve the impasse.
Only if mediation did not
result in a settlement,
then the factfinding
process, when requested
by the employee

Partially Approve — Once
factfinding is unilaterally
requested by the employee
organization, the 2012 test claim
statute mandates local agencies
defined in Government Code
section 17518 (other than charter
cities or counties with a charter
prescribing binding arbitration in
the case of an impasse pursuant to
Government Code section
3505.5(¢)), to perform the
following activities:

% It is also noteworthy that the claimant did not plead the Public Employment Relations Board’s
emergency regulations implementing Statutes 2011, chapter 680, which were effective

January 1, 2012.

10 Government Code section 17559; California School Boards Assoc. v. State of California
(2009) 171 Cal.App.4th 1183, 1200.

3
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organization, was
required to resolve the
impasse. Thus, all
activities triggered by the
voluntary decision to
engage in mediation,
including factfinding,
were not mandated by the
state.

Government Code
section 3505.4, as
amended by Statutes
2012, chapter 314, now
requires local agency
employers to submit to
factfinding when
requested by the
employee organization
whether or not the
dispute has been first
submitted to voluntary
mediation.

e Within five (5) days after

e Meet with the factfinding

e Furnish the factfinding panel,

e Receive and make publicly

receipt of the written request
from the employee
organization to submit the
parties’ differences to a
factfinding panel, select a
member of the factfinding
panel, and pay the costs of
that member; pay half the
costs of the PERB-selected
chairperson, or another
chairperson mutually agreed
upon, including per diem,
travel, and subsistence
expenses, and; pay half of
any other mutually incurred
costs for the factfinding
process.. (Gov. Code 88
3505.4(a) and (b); 3505.5(b)-
(d).)

panel within ten (10) days
after its appointment. (Gov.
Code § 3505.4(c).)

upon its request, with all
records, papers, and
information in their
possession relating to any
matter under investigation by
or in issue before the
factfinding panel. (Gov. Code
§ 3505.4(c-d).)

available the written advisory
findings and
recommendations of the
factfinding panel if the
dispute is not settled within
30 days of appointment of the
panel. (Gov. Code §
3505.5(a).)

The test claim statute imposes a
new program or higher level of

4
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service. Although the PERB
regulations, which became
effective on January 1, 2012,
provided similarly, Statutes 2012,
chapter 314 expressly states that
it is intended to be clarifying of
existing law, and therefore its
operative provisions relate back
to January 1, 2012, the effective
date of the existing PERB
regulations. Therefore, Statutes
2012, chapter 314 imposes new
activities uniquely on local
agencies. In addition, the statute
provides a service to the public to
promote efficiency in the
collective bargaining process
between public employers and
their employee organizations,
such that public services may be
efficiently and continuously
provided.

And finally, substantial evidence
in the record supports a finding of
increased costs mandated by the
state within the meaning of
Government Code section 17514,
and none of the exceptions
identified in Government Code
section 17556 apply.

Staff Analysis

A. This Test Claim Was Timely Filed pursuant to Government Code section 17551 and
California Code of Regulations, title 2, section 1183.1.

This Test Claim was filed on May 12, 2017, and alleges costs first incurred on May 12, 2016.%!
Therefore, the fiscal year in which costs were first incurred, for purposes of the Commission’s
regulations, is fiscal year 2015-2016, and the claimant had until June 30 of fiscal year 2016-2017
to file its claim, based on the regulations in effect at that time.*2 A May 12, 2017 filing is
therefore timely.

11 Exhibit A, Test Claim, page 10.
12 Code of Regulations, title 2, section 1183.1(c) (Register 2016, No. 38).
5
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B. The Commission Does Not Have Jurisdiction to Reconsider Its Prior Final, Binding,
Decision on Statutes 2011, Chapter 680; the Commission’s Jurisdiction Is Limited to
Statutes 2012, Chapter 314, Which Amended Government Code Section 3505.4.

This Test Claim pleads Statutes 2011, chapter 680 (AB 646) and Statutes 2012, chapter 314 (AB
1606).1® The Commission does not have jurisdiction to re-hear and decide Statutes 2011, chapter
680, because that statute has been the subject of a previous test claim.'* Successive test claims
on the same statute are not permitted under the Government Code. Moreover, the Commission’s
decision in Local Agency Employee Organizations: Impasse Procedures (15-TC-01) is a final,
binding decision that cannot be reconsidered by the Commission.*> Therefore, the
Commission’s jurisdiction in this Test Claim is limited to Statutes 2012, chapter 314 (AB 1606),
which amended Government Code section 3505.4.

C. Government Code Section 3505.4, As Amended By Statutes 2012, Chapter 314 (AB
1606), Imposes a Reimbursable State-Mandated Program Within the Meaning of
Article X111 B, Section 6 of the California Constitution.

1. Government Code Section 3505.4, as amended by the 2012 test claim statute, requires
local agencies to perform activities related to the factfinding process when the
employee organization requests factfinding to resolve an impasse.

As determined by the Commission in Local Agency Employee Organizations: Impasse
Procedures (15-TC-01), the plain language of section 3505.4, prior to the 2012 test claim statute,
made factfinding contingent on first voluntarily submitting a dispute to mediation. Only if
mediation did not result in a settlement, then the factfinding process, when requested by the
employee organization, was required to resolve the impasse. Thus, all activities triggered by the
voluntary decision to engage in mediation, including factfinding, were not mandated by state
law, but were downstream requirements of the prior discretionary decision to mediate.

The plain language of section 3505.4(a), as amended by the test claim statute, now allows the
employee organization to unilaterally request factfinding, whether or not the dispute was
submitted to voluntary mediation. Staff finds that because a local agency’s participation in the
factfinding process, when requested by the employee organization, is now required regardless of
whether the local government chooses to mediate, it is mandated by the state. Government Code
section 3506.5 provides that a public agency shall not “[r]efuse to participate in good faith in an
applicable impasse procedure.”® And the plain language of section 3505.4(a) requires the public
agency to select a person to serve on the factfinding panel within five days after receipt of the
employee organization’s request. Thus, public agencies have no choice but to participate in the
factfinding process. However, Government Code section 3505.5(¢) expressly exempts charter

13 Exhibit A, Test Claim, pages 1, 8-10, 18, 24-28.

14 See Exhibit X, Commission Decision, Local Agency Employee Organizations: Impasse
Procedures, 15-TC-01.

15 Government Code section 17559: California School Boards Assoc. v. State of California
(2009) 171 Cal.App.4th 1183, 1200.

16 Government Code section 3506.5 (Stats. 2011, ch. 271 (AB 195)).
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cities, charter counties, and a charter city and county from the factfinding process if their charter
outlines impasse procedures that include, at a minimum, a process for binding arbitration.

Thus, except for the charter agencies described in section 3505.5(e), local agencies are mandated
by the state to participate in the factfinding process. And when section 3505.4 is read in context
with the other statutes in the MMBA that address the factfinding process, the following activities
and costs are mandated by the state:

e Within five (5) days after receipt of the written request from the employee
organization to submit the parties’ differences to a factfinding panel, select a
member of the factfinding panel, and pay the costs of that member; pay half
the costs of the PERB-selected chairperson, or another chairperson mutually
agreed upon, including per diem, travel, and subsistence expenses, and; pay
half of any other mutually incurred costs for the factfinding process. (Gov.
Code 88 3505.4(a) and (b); 3505.5(b), (c) and (d).)

e Meet with the factfinding panel within ten (10) days after its appointment.
(Gov. Code § 3505.4(c).)

e Furnish the factfinding panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or
in issue before the factfinding panel. (Gov. Code § 3505.4(c-d).)

e Receive and make publicly available the written advisory findings and
recommendations of the factfinding panel if the dispute is not settled within
30 days of appointment of the panel. (Gov. Code § 3505.5(a).)

In addition to these activities, the claimant is seeking reimbursement for holding a public
impasse hearing if it chooses to implement its last, best offer; responding to inquiries by “all
parties,” and not just from the panel itself; and ensuring the employee organization’s right to
request factfinding. These activities are not mandated by the plain language of the test claim
statute.

The claimant also requests reimbursement for one-time activities to train staff and update
policies and procedures to comply with the test claim statute. These activities are not mandated
by the plain language of the statute. However, the claimant may propose them for inclusion in
parameters and guidelines as activities reasonably necessary to comply with the mandated
activities, and they may be approved if supported by substantial evidence in the record.’

2. The mandated activities constitute a new program or higher level of service.

a) The mandated activities are new, with respect to prior law, because Statutes 2012,
chapter 314 is clarifying of existing law and relates back to January 1, 2012, the
operative date of the regulations.

Ordinarily, “a statute enacted at a regular session shall go into effect on January 1 next following
a 90-day period from the date of enactment of the statute...”*® Accordingly, under this general
rule, Statutes 2012, chapter 314, enacted September 14, 2012, would become operative and

17 California Code of Regulations, title 2, sections 1183.7(d), 1187.5.
18 California Constitution, article 1V, section 8(c).
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effective January 1, 2013. Since the PERB regulations became effective a year prior, and
Statutes 2012, chapter 314 largely restates and follows the PERB regulations both in the
timeframes articulated and in the essential structure of the mandatory requirements,*® the
factfinding provisions of Statutes 2012, chapter 314 would not impose any new requirements.

However, case law, using the rules of statutory interpretation, provides that “when the
Legislature clearly intends a statute to operate retrospectively, [the courts] are obliged to carry
out that intent unless due process considerations prevent [them].”?* The courts have found a
later enactment will relate back to clarify existing law when there is express legislative intent
language or substantial legislative history;?? ambiguity in the prior law or inconsistency in the
courts’ interpretation; 3 an existing interpretation by an agency charged with administering the
statute;?* and prompt legislative action to address either a novel legal question or an undesirable
judicial interpretation.?®

Here, the evidence of legislative intent with respect to the 2012 test claim statute as clarifying of
existing law is supported by the statute and the legislative history. The statute itself provides, in
uncodified language in section 2: “The Legislature finds and declares that the amendments to
Section 3505.4 of the Government Code made by this act are intended to be technical and
clarifying of existing law.”?® This represents an express statement of Legislative intent,
appearing on the face of the statute itself. And, according to the Assembly Committee on Public
Employees, Retirement, and Social Security analysis regarding the need for the bill, the author of
the bill states that “[a]mbiguity in the drafting of [the 2011 statute,] AB 646 has called into
question whether an employer can forgo all impasse procedures, including mediation and fact-
finding. In fact, several government employers argue that AB 646 does not require fact-finding
if the parties do not engage in mediation.”?” The bill author further acknowledged, “whether AB
646 requires that mediation occur as a precondition to an employee organization’s ability to

19 Register 2011, No. 52. Subdivision (e) of Regulation 32802 was repealed as of
October 1, 2013. (Register 2013, No. 34.)

20 Government Code section 3505.4(a) (Stats. 2012, ch. 314 (AB 1606)).
2L Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
22 \Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 245-246.

23 In re Marriage of McClellan (2005) 130 Cal.App.4th 247, 257-258; Carter v. California
Department of Veterans Affairs (2006) 38 Cal.4th 914, 930; Salazar v. Diversified Paratransit,
Inc. (2004) 117 Cal.App.4th 318.

24 Kern v. County of Imperial (1990) 226 Cal.App.3d 391, 399-400.

25 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243; Carter v. Department of
Veterans Affairs (2006) 38 Cal.4th 914, 923.

26 Exhibit A, Test Claim, page 28 [Stats. 2012, ch. 314, § 2 (AB 1606)].

27 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Committee Analysis of AB 1606, page 1 [This document contains an erroneous date of March
28, 2011; the bill was introduced February 7, 2012, and therefore the correct date is presumed to
be March 28, 2012].
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request fact-finding remains unresolved.”?® And, according to a Senate committee analysis,
supporters of AB 1606 stated “[d]uring the PERB rulemaking process, it became apparent that
AB 646 was drafted in a manner that called into question whether mediation was a precondition
to an employee organization's ability to request factfinding.” ?° Finally, both committees quote
the author stating: “AB 1606 would clarify that fact-finding is available to employee
organizations in all situations, regardless of whether the employer and employee have engaged in
mediation.”3® This interpretation is consistent with the regulations adopted by PERB.

Furthermore, Statutes 2012, chapter 314 was proposed and adopted just months after the PERB
regulations took effect. The timing of the amendment can be one of the circumstances indicating
the Legislature intended to validate and clarify existing law: “[o]ne such circumstance is when
the Legislature promptly reacts to the emergence of a novel question of statutory
interpretation...”3!

Accordingly, staff finds that Statutes 2012, chapter 314 is clarifying of existing law and relates
back to January 1, 2012, the operative date of the prior law regarding factfinding (here, the
regulations). Therefore, the activities mandated by the state are new.

b) The mandated activities are unique to local government and provide a service to
the public.

Here, the MMBA, and specifically the mandatory factfinding provisions and attendant activities
imposed by the test claim statute, are not a law of general application resulting in incidental costs
to local government. The MMBA and the impasse procedures apply specifically and exclusively
to local agencies.

In addition, the test claim statute provides a service to the public: “The overall purpose of
Government Code section 3500 et seq., was to establish a procedure for discussion of working
conditions, etc., by organizations representing employees who are without the traditional means
of enforcing their demands by collective bargaining and striking, thus providing an alternative

28 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Committee Analysis of AB 1606, page 2 [emphasis added].

29 Exhibit X, Senate Public Employment and Retirement Committee, Analysis of AB 1606 as
introduced on February 7, 2012, page 3 [emphasis added].

30 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Committee Analysis of AB 1606, page 2 [emphasis added]; Senate Public Employment and
Retirement Committee, Analysis of AB 1606 as introduced on February 7, 2012, page 3
[emphasis added].

31 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243. See also, In re Marriage
of McClellan (2005) 130 Cal.App.4th 247, 257-258 [Amendment to Family Code held to be
clarifying where it was clear from both timing and express language that Legislature intended to
correct an inconsistent application of the law among the courts and abrogate a poorly-supported
decision by the court of appeal.
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which would discourage strikes and yet serve the public employees’ interests.”3? With respect to
the test claim statute specifically, the bill author stated:

AB 1606 properly reflects the intent of the Legislature to strengthen collective
bargaining by ensuring employers and employees operate in good faith and work
collaboratively to deliver government services in a fair, cost-efficient manner.

Therefore the stated purpose of the mandatory factfinding provisions of the MMBA is to
promote employer-employee relations and ensure that the parties negotiate in good faith and
“work collaboratively to deliver government services in a fair, cost-efficient manner.”3* This
represents a clear state policy to promote efficiency in the collective bargaining process between
public employers and their employee organizations, such that public services provided by those
employees and their employers may be efficiently and continuously provided.

Based on the foregoing, the test claim statute imposes a new program or higher level of service
within the meaning of article XIII B, section 6.

3. The mandated activities impose costs mandated by the state.

Here, there are new state-mandated activities imposed on local agencies that are required to be
performed by staff or contractors. The claimant has alleged costs totaling $327,302.64 for fiscal
year 2015-2016 and $46,533.94 for fiscal year 2016-2017 for city staff participating in impasse
procedures, including the City Attorney, [Human Resources] Director, and Senior HR
Coordinator; as well as costs for “Contract Legal.”*> Some of these costs may go beyond the
scope of the mandated activities as indicated in this Decision, but clearly exceed the $1,000
minimum requirement for filing a test claim.3®

Additionally, no law or facts in the record support a finding that the exceptions specified in
Government Code section 17556 apply to this claim. There is, for example, no law or evidence
in the record that additional funds have been made available for the new state-mandated
activities,3 7or that there is any fee authority specifically intended to pay the costs of the alleged
mandate.

Based on the foregoing, the 2012 test claim statute results in increased costs mandated by the
state within the meaning of article XIII B, section 6 and Government Code section 17514.

Conclusion

Based on the foregoing analysis, staff recommends the Commission partially approve this Test
Claim, with a reimbursement period beginning July 1, 2015, for local agencies defined in

32 Service Employees’ International Union, Local No. 22 v. Roseville Community Hospital
(1972) 24 Cal.App.3d 400, 409.

3 Exhibit X, AB 1606, Assembly Floor Analysis, Third Reading, page 2.
3 Exhibit X, AB 1606, Assembly Floor Analysis, Third Reading, page 3.
% Exhibit A, Test Claim, pages 10-11.
3 Exhibit A, Test Claim, page 11.
37 See Government Code section 17556(d-¢).
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Government Code section 17518 that are eligible to claim reimbursement under article XI1I B,
section 6 of the California Constitution® (other than charter cities or counties with a charter
prescribing binding arbitration in the case of an impasse pursuant to Government Code section
3505.5(e)), for the following reimbursable state-mandated activities and costs:

e Within five (5) days after receipt of the written request from the employee
organization to submit the parties’ differences to a factfinding panel, select a
member of the factfinding panel, and pay the costs of that member; pay half
the costs of the PERB-selected chairperson, or another chairperson mutually
agreed upon, including per diem, travel, and subsistence expenses, and; pay
half of any other mutually incurred costs for the factfinding process. (Gov.
Code 88 3505.4(a) and (b); 3505.5(b), (c) and (d).)

e Meet with the factfinding panel within ten (10) days after its appointment.
(Gov. Code § 3505.4(c).)

e Furnish the factfinding panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or
in issue before the factfinding panel. (Gov. Code § 3505.4(c-d).)

e Receive and make publicly available the written advisory findings and
recommendations of the factfinding panel if the dispute is not settled within
30 days of appointment of the panel. (Gov. Code § 3505.5(a).)

All other activities and costs alleged in the Test Claim are denied.
Staff Recommendation

Staff recommends the Commission adopt the Proposed Decision to partially approve this Test
Claim and authorize staff to make any technical, non-substantive changes following the hearing.

3 Government Code section 17518 defines “local agency” to mean “any city, county, special
district, authority, or other political subdivision of the state.” However, the courts have made it
clear that only those local agencies subject to the tax and spend provisions of articles XI1I A and
XI11 B are eligible to claim reimbursement under article X111l B, section 6. (County of Fresno v.
State of California (1991) 53 Cal.3d 482, 487; Dept. of Finance v. Commission on State
Mandates (2016) 1 Cal.5th 749, 763 [quoting County of San Diego v. State of California, supra,
15 Cal.4th 68, 81]; Redevelopment Agency of San Marcos v. Commission on State Mandates
(1997) 55 Cal.App.4th 976; City of EI Monte v. Commission on State Mandates (2000) 83
Cal.App.4th 266, 281-282 [Redevelopment agencies cannot assert an entitlement to
reimbursement under article XII1 B, section 6, while enjoying exemption from article X1l B’s
spending limits.].)
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: Case No.: 16-TC-04
Government Code Sections 3505.4, Local Agency Employee Organizations:
3505.5, and 3505.7; Impasse Procedures Il
Statutes 2011, Chapter 680 (AB 646) DECISION PURSUANT TO
And GOVERNMENT CODE SECTION 17500 ET
SEQ.; CALIFORNIA CODE OF
Statutes 2012, Chapter 314 (AB 1606) REGULATIONS, TITLE 2, DIVISION 2,
Filed on May 12, 2017 CHAPTER 2.5, ARTICLE 7.
By City of Oxnard, Claimant (Adopted May 25, 2018)
DECISION

The Commission on State Mandates (Commission) heard and decided this Test Claim during a
regularly scheduled hearing on May 25, 2018. [Witness list will be included in the adopted
Decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
sections 17500 et seq., and related case law.

The Commission [adopted/modified] the Proposed Decision to [approve/partially approve/deny]
the Test Claim by a vote of [vote count will be included in the adopted Decision], as follows:

Member \/ote

Lee Adams, County Supervisor

Ken Alex, Director of the Office of Planning and Research

Richard Chivaro, Representative of the State Controller

Mark Hariri, Representative of the State Treasurer, Vice Chairperson

Sarah Olsen, Public Member

Carmen Ramirez, City Council Member

Jacqueline Wong-Hernandez, Representative of the Director of the Department of
Finance, Chairperson
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Summary of the Findings

This Test Claim alleges reimbursable state-mandated activities arising from amendments to the
Meyers-Milias-Brown Act (MMBA) by Statutes 2011, chapter 680 (AB 646) and Statutes 2012,
chapter 314 (AB 1606).%° The Test Claim statutes added a factfinding procedure after a local
agency and an employee organization reach an impasse in their collective bargaining
negotiations.

The Test Claim is timely filed pursuant to Government Code section 17551 and section 1183.1
of the Commission’s regulations. A test claim must be filed not later than 12 months after the
effective date of the statute or executive order, or within 12 months of the date costs are first
incurred. At the time of filing, Commission regulations defined “within 12 months” for purposes
of filing based on the date costs are first incurred to mean by the end of the fiscal year (June 30)
following the fiscal year in which costs were first incurred. This Test Claim was filed

May 12, 2017, based on costs first incurred May 12, 2016, and is therefore timely.

The Commission, however, does not have jurisdiction to reconsider its prior decision denying
Statutes 2011, chapter 680 (Local Agency Employee Organizations: Impasse Procedures,
15-TC-01). Therefore the Commission’s jurisdiction in this Test Claim is limited to Statutes
2012, chapter 314, which amended Government Code section 3505.4.

Government Code section 3505.4, as amended by the 2012 test claim statute, authorizes an
employee organization to request factfinding whether or not the parties previously engaged in
voluntary mediation. The Commission finds that section 3505.4, as amended by the 2012 test
claim statute, imposes state-mandated activities and costs when the employee organization
requests factfinding. The mandated activities are new, with respect to prior law, because Statutes
2012, chapter 314 is clarifying of existing law and relates back to the January 1, 2012 operative
date of the existing regulations. In addition, the statute is uniquely imposed on local government
and provides a service to the public and, therefore, constitutes a new program or higher level of
service. Finally, claimant has experienced increased costs mandated by the state within the
meaning of Government Code section 17514 and no exceptions in Government Code section
17556 apply to deny this Test Claim.

Accordingly, the Commission partially approves this Test Claim, with a reimbursement period
beginning July 1, 2015, for local agencies defined in Government Code section 17518 that are
eligible to claim reimbursement under article XI1I B, section 6 of the California Constitution
(other than charter cities or counties with a charter prescribing binding arbitration in the case of
an impasse pursuant to Government Code section 3505.5(e)), for the following reimbursable
state-mandated activities and costs:

e Within five (5) days after receipt of the written request from the employee
organization to submit the parties’ differences to a factfinding panel, select a
member of the factfinding panel, and pay the costs of that member; pay half
the costs of the PERB-selected chairperson, or another chairperson mutually
agreed upon, including per diem, travel, and subsistence expenses, and; pay

39 Claimant did not plead the Public Employment Relations Board’s regulations implementing
Statutes 2011, chapter 680, which were effective January 1, 2012.
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half of any other mutually incurred costs for the factfinding process. (Gov.
Code 88 3505.4(a) and (b); 3505.5(b), (c) and (d).)

e Meet with the factfinding panel within ten (10) days after its appointment.
(Gov. Code § 3505.4(c).)

e Furnish the factfinding panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or
in issue before the factfinding panel. (Gov. Code § 3505.4(c-d).)

e Receive and make publicly available the written advisory findings and
recommendations of the factfinding panel if the dispute is not settled within
30 days of appointment of the panel. (Gov. Code 8§ 3505.5(a).)

All other activities and costs alleged in the Test Claim are denied.

COMMISSION FINDINGS

I.  Chronology

10/09/2011 Statutes 2011, chapter 680 was enacted.

01/01/2012 Effective date of Statutes 2011, chapter 680.

01/01/2012  Effective date of PERB emergency regulations.

07/30/2012 OAL approved PERB’s timely Certificate of Compliance, making the
emergency regulations permanent.*!

09/14/2012 Statutes 2012, chapter 314 was enacted.

05/12/2016 Date the claimant alleges it first incurred costs under Statutes 2011, chapter
680.42

05/12/2017  The claimant filed the Test Claim with the Commission.*

10/18/2017 Department of Finance (Finance) filed comments on the Test Claim.**

11/20/2017  The claimant filed late rebuttal comments.*

40 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, pages 99; 106.

41 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 218.

42 Exhibit A, Test Claim, page 10.

43 Exhibit A, Test Claim, page 1. If the Test Claim is approved by the Commission, the period of
reimbursement would begin July 1, 2015, pursuant to Government Code section 17557(e).

44 Exhibit B, Department of Finance’s Comments on Test Claim.
45 Exhibit C, Claimant’s Late Rebuttal Comments.
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03/23/2018  Commission staff issued the Draft Proposed Decision.*®
Il. Background

This Test Claim addresses Statutes 2011, chapter 680, and Statutes 2012, chapter 314, which
amended the Meyers-Milias-Brown Act to add a factfinding procedure after a local agency and
an employee union reach an impasse in negotiations.

A. Prior Law
1. The General Provisions of the Meyers-Milias-Brown Act

The collective bargaining rights of many local agency employees are governed by the Meyers-
Milias-Brown Act, which is codified at Government Code sections 3500 to 3511. Specifically,
the Meyers-Milias-Brown Act (also referred to herein as the “MMBA” or the “Act”) applies to
employees of California cities, counties, and certain types of special districts.*’

The Meyers-Milias-Brown Act obligates each local agency to meet with the relevant “recognized
employee organization” — the Act’s term for a labor union — and to meet and confer in good
faith regarding wages, hours, and other terms and conditions of employment.*® The relevant
provision of the Act, which was added in 1971 and has not been amended since, reads:

The governing body of a public agency, or such boards, commissions,
administrative officers or other representatives as may be properly designated by
law or by such governing body, shall meet and confer in good faith regarding
wages, hours, and other terms and conditions of employment with representatives
of such recognized employee organizations, as defined in subdivision (b) of
Section 3501, and shall consider fully such presentations as are made by the
employee organization on behalf of its members prior to arriving at a
determination of policy or course of action.

“Meet and confer in good faith” means that a public agency, or such
representatives as it may designate, and representatives of recognized employee
organizations, shall have the mutual obligation personally to meet and confer
promptly upon request by either party and continue for a reasonable period of
time in order to exchange freely information, opinions, and proposals, and to
endeavor to reach agreement on matters within the scope of representation prior to
the adoption by the public agency of its final budget for the ensuing year. The
process should include adequate time for the resolution of impasses where

46 Exhibit D, Draft Proposed Decision.

4" The Meyers-Milias-Brown Act applies to each “public employee,” which is defined as any
person employed by a “public agency.” (Government Code section 3501(d).) A “public agency”
is then defined as “every governmental subdivision, every district, every public and quasi-public
corporation, every public agency and public service corporation and every town, city, county,
city and county and municipal corporation, whether incorporated or not and whether chartered or
not.” (Government Code section 3501(c).)

8 Government Code section 3505. See also Government Code section 3501(b) (definition of
“recognized employee organization”).
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specific procedures for such resolution are contained in local rule, regulation, or
ordinance, or when such procedures are utilized by mutual consent.*°

The courts have interpreted the duty to meet and confer on terms and conditions of employment
to include all matters “directly defining the employment relationship, such as wages, workplace
rules, and the order of succession of layoffs and recalls.”®® “Thus, the duty to bargain extends to
matters beyond what might typically be incorporated into a comprehensive MOU, including, as
here, the implementation and effects of a decision to lay off employees.”®* Accordingly, the
scope of the MMBA is held to be very broad, and an impasse may occur on any matter that is
subject to the expansive scope of collective bargaining.

Meeting and conferring is intended to result in a tentative agreement which, if adopted, is
formalized into a Memorandum of Understanding (MOU).>? From 1969 to 2013, the relevant
provision of the Act, which was not amended by the test claim statutes, read:

If agreement is reached by the representatives of the public agency and a
recognized employee organization or recognized employee organizations, they
shall jointly prepare a written memorandum of such understanding, which shall
not be binding, and present it to the governing body or its statutory representative
for determination.>?

2. The Impasse Provisions of the Meyers-Milias-Brown Act, Under Prior Law, Were
Limited to VVoluntary Mediation.

An “impasse” occurs when “despite the parties best efforts to achieve an agreement, neither

49 Government Code section 3505. See also Government Code section 3501(b) (definition of
“recognized employee organization”).

%0 San Diego Housing Commission v. Public Employment Relations Board (2016) 246
Cal.App.4th 1, 9 [quoting International Association of Fire Fighters, Local 188, AFL-CIO v.
Public Employment Relations Board (2011) 51 Cal.4th 259, 272].

%1 San Diego Housing Commission v. Public Employment Relations Board (2016) 246
Cal.App.4th 1, 9.

52 Government Code section 3505.1.

%3 Government Code section 3505.1. The quoted language was in effect from 1969 to 2013.
After the test claim statutes were enacted, Statutes 2013, chapter 785, which was not pled and is
not before the Commission, amended Government Code section 3505.1 to read:

If a tentative agreement is reached by the authorized representatives of the public
agency and a recognized employee organization or recognized employee
organizations, the governing body shall vote to accept or reject the tentative
agreement within 30 days of the date it is first considered at a duly noticed public
meeting. A decision by the governing body to reject the tentative agreement shall
not bar the filing of a charge of unfair practice for failure to meet and confer in
good faith. If the governing body adopts the tentative agreement, the parties shall
jointly prepare a written memorandum of understanding.
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party is willing to move from its respective position.”>*

The Meyers-Milias-Brown Act contains several provisions regarding what happens when an
impasse in negotiations is reached.

As quoted above, the provision of the Act which requires a local agency and a union to meet and
confer in good faith also counsels the negotiating parties to allocate time for a potential impasse.
Government Code section 3505 reads in relevant part, “The process should include adequate
time for the resolution of impasses where specific procedures for such resolution are contained in
local rule, regulation, or ordinance, or when such procedures are utilized by mutual consent.”

In addition, the Meyers-Milias-Brown Act recognizes the right of the negotiating parties to
engage in voluntary mediation. Government Code section 3505.2 — which has not been
amended since it was enacted in 1968 — reads:

If after a reasonable period of time, representatives of the public agency and the
recognized employee organization fail to reach agreement, the public agency and
the recognized employee organization or recognized employee organizations
together may agree upon the appointment of a mediator mutually agreeable to the
parties. Costs of mediation shall be divided one-half to the public agency and
one-half to the recognized employee organization or recognized employee
organizations.

The courts have concluded that mediation under the Meyers-Milias-Brown Act is voluntary. “In
the event of a failure to reach agreement after good faith efforts over a reasonable time to do so,
the parties may agree to place the disputed matters in the hands of a mediator, but are not
required to do so0.”>> “[S]ection 3505.2 does not require mediation. Instead it allows the parties
to agree on mediation and a mediator.”*® “We conclude, therefore, that there is a duty to ‘meet
and confer in good faith,” but there is no duty to agree to mediation.”>’

While other potential impasse procedures exist in the field of labor law (such as, for example,
submission of the dispute to a form of binding arbitration named “interest arbitration” or to a
factfinding panel), the Meyers-Milias-Brown Act (as it existed prior to enactment of the test
claim statutes) did not contain an impasse procedure other than voluntary mediation. Courts
have stated: “Several California statutes applicable to different kinds of public employees
contain mandatory procedures for identifying and resolving a bargaining impasse, usually
requiring mediation. (Citations.) [{] In contrast with those statutes, the applicable version of
the MMBA did not mandate an impasse resolution procedure.”®® “Moreover, the Meyers-Milias-
Brown Act provides for negotiation and permits the local agency and the employee organization

% Vernon Fire Fighters v. City of Vernon (1980) 107 Cal.App.3d 802, 827.
% Placentia Fire Fighters, Local 2147 v. City of Placentia (1976) 57 Cal.App.3d 9, 21.

% Santa Clara County Correctional Peace Officers’ Ass’n v. County of Santa Clara (2014) 224
Cal.App.4th 1016, 1034.

57 Alameda County Employees’ Ass’n v. County of Alameda (1973) 30 Cal.App.3d 518, 534.

%8 Santa Clara County Correctional Peace Officers’ Ass’n v. County of Santa Clara (2014) 224
Cal.App.4th 1016, 1033-1034.
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to agree to mediation but not to fact-finding or binding arbitration.”>®
B. Statutes 2011, Chapter 680
1. The Plain Language Statutes 2011, Chapter 680

Statutes 2011, chapter 680, effective January 1, 2012, contains four provisions. In Section One,
the statute repeals the pre-existing version of Government Code section 3505.4, which read:

If after meeting and conferring in good faith, an impasse has been reached
between the public agency and the recognized employee organization, and
impasse procedures, where applicable, have been exhausted, a public agency that
IS not required to proceed to interest arbitration may implement its last, best, and
final offer, but shall not implement a memorandum of understanding. The
unilateral implementation of a public agency’s last, best, and final offer shall not
deprive a recognized employee organization of the right each year to meet and
confer on matters within the scope of representation, whether or not those matters
are included in the unilateral implementation, prior to the adoption by the public
agency of its annual budget, or as otherwise required by law.5!

In Section Two, the statute replaces Government Code Section 3505.4 to read:

3505.4. (a) If the mediator is unable to effect settlement of the controversy within
30 days after his or her appointment, the employee organization may request that
the parties’ differences be submitted to a factfinding panel. Within five days after
receipt of the written request, each party shall select a person to serve as its
member of the factfinding panel. The Public Employment Relations Board shall,
within five days after the selection of panel members by the parties, select a
chairperson of the factfinding panel.

(b) Within five days after the board selects a chairperson of the factfinding panel,
the parties may mutually agree upon a person to serve as chairperson in lieu of the
person selected by the board.

(c) The panel shall, within 10 days after its appointment, meet with the parties or
their representatives, either jointly or separately, and may make inquiries and
investigations, hold hearings, and take any other steps it deems appropriate. For
the purpose of the hearings, investigations, and inquiries, the panel shall have the
power to issue subpoenas requiring the attendance and testimony of witnesses and
the production of evidence. Any state agency, as defined in Section 11000, the
California State University, or any political subdivision of the state, including any
board of education, shall furnish the panel, upon its request, with all records,
papers, and information in their possession relating to any matter under
investigation by or in issue before the panel.

(d) In arriving at their findings and recommendations, the factfinders shall

%9 Bagley v. City of Manhattan Beach (1976) 18 Cal.3d 22, 25.
%0 Statutes 2011, chapter 680, section 1.
61 Statutes 2000, chapter 316, section 1.
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consider, weigh, and be guided by all the following criteria:
(1) State and federal laws that are applicable to the employer.
(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the public
agency.

(5) Comparison of the wages, hours, and conditions of employment of the
employees involved in the factfinding proceeding with the wages, hours, and
conditions of employment of other employees performing similar services in
comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the
cost of living.

(7) The overall compensation presently received by the employees, including
direct wage compensation, vacations, holidays, and other excused time, insurance
and pensions, medical and hospitalization benefits, the continuity and stability of
employment, and all other benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7),
inclusive, which are normally or traditionally taken into consideration in making
the findings and recommendations.

In Section Three, the 2011 test claim statute adds to the Government Code a new Section 3505.5,
which reads:

3505.5. (a) If the dispute is not settled within 30 days after the appointment of the
factfinding panel, or, upon agreement by both parties within a longer period, the
panel shall make findings of fact and recommend terms of settlement, which shall
be advisory only. The factfinders shall submit, in writing, any findings of fact
and recommended terms of settlement to the parties before they are made
available to the public. The public agency shall make these findings and
recommendations publicly available within 10 days after their receipt.

(b) The costs for the services of the panel chairperson selected by the board,
including per diem fees, if any, and actual and necessary travel and subsistence
expenses, shall be equally divided between the parties.

(c) The costs for the services of the panel chairperson agreed upon by the parties
shall be equally divided between the parties, and shall include per diem fees, if
any, and actual and necessary travel and subsistence expenses. The per diem fees
shall not exceed the per diem fees stated on the chairperson’s résumé on file with
the board. The chairperson’s bill showing the amount payable by the parties shall
accompany his or her final report to the parties and the board. The chairperson
may submit interim bills to the parties in the course of the proceedings, and copies

%2 Government Code section 3505.4 (Stats. 2011, ch. 680 (AB 646)).
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of the interim bills shall also be sent to the board. The parties shall make payment
directly to the chairperson.

(d) Any other mutually incurred costs shall be borne equally by the public agency
and the employee organization. Any separately incurred costs for the panel
member selected by each party shall be borne by that party.

(e) A charter city, charter county, or charter city and county with a charter that has
a procedure that applies if an impasse has been reached between the public
agency and a bargaining unit, and the procedure includes, at a minimum, a
process for binding arbitration, is exempt from the requirements of this section
and Section 3505.4 with regard to its negotiations with a bargaining unit to which
the impasse procedure applies.®

In Section Four, the test claim statute adds to the Government Code a new Section 3505.7, which
reads:

3505.7. After any applicable mediation and factfinding procedures have been
exhausted, but no earlier than 10 days after the factfinders’ written findings of fact
and recommended terms of settlement have been submitted to the parties pursuant
to Section 3505.5, a public agency that is not required to proceed to interest
arbitration may, after holding a public hearing regarding the impasse, implement
its last, best, and final offer, but shall not implement a memorandum of
understanding. The unilateral implementation of a public agency’s last, best, and
final offer shall not deprive a recognized employee organization of the right each
year to meet and confer on matters within the scope of representation, whether or
not those matters are included in the unilateral implementation, prior to the
adoption by the public agency of its annual budget, or as otherwise required by
law. 54

2. The Legislative History of Statutes 2011, Chapter 680 (AB 646)

The legislative history of AB 646 includes evidence that the author intended to insert a new
factfinding procedure into the Meyers-Milias-Brown Act which would have been made
mandatory by the inclusion of mandatory mediation provisions. However, the author removed
the mandatory mediation provisions from the bill when it was heard by the Assembly Committee
on Public Employees, Retirement, and Social Security.

The Assembly Committee on Public Employees, Retirement, and Social Security bill analysis on
the AB 646 quotes the bill’s author, Assembly Member Toni G. Atkins, who recognized that the
Meyers-Milias-Brown Act, in its then-current form, did not mandate factfinding or any other
form of impasse procedure stating: “Currently, there is no requirement that public agency
employers and employee organizations engage in impasse procedures where efforts to negotiate

63 Government Code section 3505.5 (Stats. 2011, ch. 680 (AB 646)).
%4 Government Code section 3505.7 (Stats. 2011, ch. 680 (AB 646)).
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a collective bargaining agreement have failed.”®

However, although Assembly Member Atkins argued in favor of the perceived benefits of
mandatory impasse procedures stating that “[t]he creation of mandatory impasse procedures is
likely to increase the effectiveness of the collective bargaining process, by enabling the parties to
employ mediation and fact-finding in order to assist them in resolving differences that remain
after negotiations have been unsuccessful,”% and “[f]act-finding panels can also help facilitate
agreement, by making objective, factual determinations that can help the parties engage in
productive discussions and reach reasonable decisions,”®” opponents of AB 646 argued that
“requiring mediation and factfinding prior to imposing a last, best and final offer would simply
add costs and be unhelpful to both the employer and the employees.”®®

The author agreed to a series of amendments, which the Committee memorialized as follows:

1) Remove all of the provisions related to mediation, making no changes to
existing law.

2) Remove the requirements that an employer and employee organization submit
their differences to a fact-finding panel and instead provides employees
organizations with the option to participate in the fact-finding process established
in Government Section 3505.4 which is added by this measure.

3) Clarify the existing requirement for a public employer to conduct a public
impasse hearing prior to imposing its last, best, and final offer.5®

After the amendments were made, the Senate Floor Analysis stated that AB 646:

1. Allows an employee organization to request fact-finding when a mediator has
been unsuccessful at effectuating a resolution to a labor dispute within 30 days
of appointment.

3. Requires the fact-finding panel to meet with the parties within 10 days after
appointment, and take other steps it deems appropriate.

5. Requires state and local public agencies, if requested by the panel, to furnish
the panel with all records, papers and information in their possession relating
to any matter under investigation by the panel.

8 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 646 as amended March 23, 2011, page 2.

% Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 646 as amended March 23, 2011, page 2.

67 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 646 as amended March 23, 2011, page 2.

88 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 646 as amended March 23, 2011, page 3.

89 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 646 as amended March 23, 2011, page 3, emphasis added.
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7. Requires the fact-finding panel to make findings of fact and recommend terms
of a settlement if the dispute is not settled within 30 days.

8. Requires the costs of the chairperson of the fact-finding panel to be paid for
by both parties whether or not PERB selected the chairperson.”’®

3. Critiques of Statutes 2011, Chapter 680

Almost immediately after enactment, Statutes 2011, Chapter 680 was criticized on the grounds
that, while the author’s intent had been to make factfinding mandatory under the Meyers-Milias-
Brown Act, the statute as enacted merely made factfinding voluntary, not mandatory.

AB 646, as enacted, stated that mediation was a pre-requisite to factfinding. Since mediation
under the Meyers-Milias-Brown Act is voluntary, and AB 646 as enacted did not include
provisions to make it mandatory, this drafting rendered factfinding voluntary as well.

Specifically, the first sentence of newly added Section 3505.4 was drafted to read, “If the
mediator is unable to effect settlement of the controversy within 30 days after his or her
appointment, the employee organization may request that the parties’ differences be submitted to
a factfinding panel.”

Commentators and practitioners promptly criticized the language. Twelve days after the
Governor signed AB 646, the employment law firm of Littler Mendelson P.C. posted the
following analysis to its web site:

It is questionable whether this new law actually fulfills the bill sponsor’s apparent
intent of requiring an employer to submit to factfinding before implementing its
last, best and final offer in all cases where the union has requested factfinding.
The bill sponsor’s comments regarding AB 646 reference “the creation of
mandatory impasse procedures,” giving the impression of an intent to require
these impasse procedures (e.g., factfinding and a public hearing) in all cases
where a union requests them.

However, the law, as written, arguably does not achieve this goal. AB 646
specifically states that “[i]f the mediator is unable to effect settlement of the
controversy within 30 days after his or her appointment, the employee
organization may request . . . factfinding . . ..” Because mediation is not required
under the current version of the MMBA and, importantly, AB 646 did not change
the voluntariness of mediation under the statute, it appears the union may not be
able to insist on factfinding in the absence of a failed attempt at settling the
dispute before a mediator. If true, it is possible that an employer can avoid the
costs and delays associated with factfinding by declining to participate in
mediation and, thereafter, implementing its last, best and final offer. Indeed, new
Government Code section 3505.7, which was added by AB 646 and permits
implementation of the last, best and final offer “[a]fter any applicable mediation
and factfinding procedures have been exhausted,” lends some support to this
interpretation of the new law because it opens the door to the possibility that such

0 Exhibit X, Senate Rules Committee, Floor Analysis of AB 646, as amended on June 22, 2011,
pages 2-3.
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procedures are permissive, but not necessarily required.™

Other commentators shared the concern. “[T]he statute’s vague and inconsistent language leaves
many questions unanswered as to how this new process will really work. . ... We believe the
legislative history clearly shows that AB 646 does not require mediation. However, without
mediation, there is no clear trigger for fact-finding.”’? “Without mediation — voluntary or
mandatory — there is no explicit trigger for fact-finding, and opinions as to whether fact-finding
is truly mandatory are already split.””® “Can factfinding be avoided by not agreeing to
mediation?”’* “The question ‘Is mediation required before the union can request factfinding?’
may be the most obvious point of confusion created by the statute, but others exist.”"®

C. PERB Emergency Regulations, Effective January 1, 2012
1. The Plain Language of PERB Emergency Regulations

After the enactment of Statutes 2011, chapter 680 (AB 646) PERB adopted emergency
regulations to address whether the factfinding process was required if the parties had not gone
through mediation. As discussed above, the issue of whether factfinding was mandated by the
2011 statute was the subject of some dispute and confusion. PERB filed the emergency
rulemaking package with the Office of Administrative Law (OAL) on December 19, 2011.7®

L Exhibit X, Edward Ellis and Jill Albrecht, “California Governor Signs New Collective
Bargaining Law Requiring Factfinding Procedures for Impasse Resolution for Public Sector
Employers Covered by the MMBA” dated October 21, 2011 [emphases in original], pages 2-3,
http://www.littler.com/california-governor-signs-new-collective-bargaining-law-requiring-
factfinding-procedures-impasse, accessed November 9, 2016.

2 Exhibit X, Renne Sloan Holtzman Sakai LP, Navigating the Mandatory Fact-Finding Process
Under AB 646 [November 2011], pages 4, 11, http://www.pccfacultyassociation.org/wp-
content/uploads/2012/09/fact_finding.pdf, accessed November 9, 2016.

3 Exhibit X, Emily Prescott, Mandatory Fact-Finding Under the Meyers-Milias-Brown Act,
California Labor & Employment Law Review, Vol. 26 No. 1 [January 2012], page 2,
http://www.publiclawgroup.com/wp-content/uploads/2012/01/Mandatory-Fact-Finding-Under-
Meyers-Milias-Brown-Act-by-Emily-Prescott-Cal-Labor-and-Employment-Law-Review.pdf,
accessed November 9, 2016.

"4 Exhibit X, Best Best & Krieger LLP, AB 646’s Impact On Impasse Procedures Under the
MMBA (Mandated Factfinding), dated December 2011, page 6,
http://www.bbklaw.com/88E17A/assets/files/News/MMBA-
Impasse%20Procedures%20After%20AB%20646.pdf, accessed November 9, 2016.

S Exhibit X, Stefanie Kalmin, A.B. 646 Raises Many Questions, U.C. Berkeley Institute for
Research on Labor and Employment, page 1, http://cper.berkeley.edu/journal/online/?p=952,
accessed November 9, 2016.

8 Exhibit X, Senate Committee on Public Employment and Retirement, Analysis of AB 1606, as
introduced February 7, 2012, page 2.
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http://www.pccfacultyassociation.org/wp-content/uploads/2012/09/fact_finding.pdf
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http://www.bbklaw.com/88E17A/assets/files/News/MMBA-Impasse%20Procedures%20After%20AB%20646.pdf
http://www.bbklaw.com/88E17A/assets/files/News/MMBA-Impasse%20Procedures%20After%20AB%20646.pdf
http://cper.berkeley.edu/journal/online/?p=952

The emergency regulations became operative on January 1, 201277 — the same date that AB 646
became effective.”® The emergency regulations became permanent after PERB transmitted a
Certificate of Compliance to OAL on or about June 22, 2012.°

Section 32802 of the regulations makes factfinding available at the option of the employee
organization’s representative whether or not an impasse has been submitted to mediation.
Section 32802 provides:

32802. Request for Factfinding Under the MMBA.

(@) An exclusive representative may request that the parties’ differences be
submitted to a factfinding panel. The request shall be accompanied by a
statement that the parties have been unable to effect a settlement. Such a request
may be filed:

(1) Not sooner than 30 days, but not more than 45 days, following the
appointment or selection of a mediator pursuant either to the parties’
agreement to mediate or a mediation process required by a public agency’s
local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days
following the date that either party provided the other with written notice
of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office;
service and proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall
notify the parties whether the request satisfies the requirements of this Section. If
the request does not satisfy the requirements of subsection (a)(1) or (2), above, no
further action shall be taken by the Board. If the request is determined to be
sufficient, the Board shall request that each party provide notification of the name
and contact information of its panel member within five working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be
those days when the offices of the Public Employment Relations Board are
officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable

" See History at the bottom of Code of California Regulations, title 8, section 32802. See also
Register 2011, No. 52.

78 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 106.

9 See History at the bottom of Code of California Regulations, title 8, section 32802. See also
Register 2012, No. 31; Exhibit X, PERB Response to Commission Request for the Rulemaking
Files, August 26, 2016, page 330.
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to the Board itself.8°

Thus, section 32802(a)(1) specifies a timeline for the initiation of factfinding after mediation,
and section 32802(a)(2) specifies a timeline for the initiation of factfinding when mediation has
not occurred.

2. The Dispute Surrounding the PERB Emergency Requlations

On November 8 and 10, 2011 — about one month after the Governor signed AB 646 — PERB
staff members met in Oakland and Glendale with members of the public, including officials of
unions representing city and county employees, regarding the draft regulations.®* PERB also
held formal meetings in its Sacramento headquarters about the regulations on December 8, 2011,
and April 12, 2012.82 At these meetings, whether Statutes 2011, chapter 680 mandated
factfinding in the absence of mediation was questioned. At one of the meetings, a union official
“stated that at the PERB meeting he attended, the unions agreed that factfinding should be
required even when mediation was not required by law.”%

PERB member Dowdin Calvillo “commented on concerns expressed by some constituents with
regard to staff’s recommendation that factfinding would be required in situations where
mediation was not required by law.”8 Member Calvillo “said she was not sure if the Board had
authority to require factfinding in those situations given that AB 646 was silent in that regard but
that she was willing to allow the language to move forward as staff proposed and allow OAL to
make that determination.”®® As noted, OAL ultimately approved the regulations.8®

According to PERB Minutes, Mr. Chisholm, the Division Chief of PERB’s Office of General

80 Register 2011, No. 52. Subdivision (e) of Regulation 32802 was repealed as of
October 1, 2013. (Register 2013, No. 34.)

81 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, pages 177-181 (Minutes, Public Employment Relations Board Meeting,
December 8, 2011, pages 4-8).

82 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,

August 26, 2016, pages 178-181 (Minutes, Public Employment Relations Board Meeting,
December 8, 2011, pages 5-8); Exhibit X, Minutes, Public Employment Relations Board
Meeting, April 12, 2012, pages 6-7.

8 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 180 [emphasis added] (Minutes, Public Employment Relations Board
Meeting, December 8, 2011, page 7).

8 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 180 (Minutes, Public Employment Relations Board Meeting,
December 8, 2011, page 7).

8 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 180 (Minutes, Public Employment Relations Board Meeting, December
8, 2011, page 7).

8 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 330.
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Counsel, “stated that AB 646 provides, for the first time, a mandatory impasse procedure under
the MMBA.”®" Mr. Chisholm stated that AB 646 “established a mandatory factfinding
procedure under the MMBA that did not exist previously.” “Mr. Chisholm acknowledged the
comments and discussions held regarding whether factfinding may be requested where mediation
has not occurred. PERB, having considered all aspects, including comments and discussions
held, related statutes, and legislative history and intent, drafted a regulatory package that would
provide certainty and predictability.”8®

During the period of time when the emergency regulations were being reviewed by OAL, the
City of San Diego submitted comments arguing that section 32802(a) was inconsistent with AB
646 and also lacked clarity. “PERB’s proposed regulation 32802(a) is not consistent with A.B.
646, nor does it provide clarity to the public agencies subject to it,” the City of San Diego wrote,
through its City Attorney.® “A.B. 646 does not authorize or mandate factfinding when the
parties do not engage in mediation of a dispute, nor does A.B. 646 mandate mediation.”%*

In response to the City of San Diego’s letter, PERB agreed “that nothing in AB 646 changes the
voluntary nature of mediation under the MMBA,” but stated that “any attempt to read and
harmonize all of the statutory changes made by AB 646 must end in the conclusion that
factfinding is mandatory . . . .”% PERB argued that its proposed emergency regulations were
consistent with legislative intent and that the “majority of interested parties, both employer and
labor representatives, also urged a reading of AB 646 that provides for a factfinding request
whether mediation occurs or not.”*® PERB also argued that, since the test claim statute repealed

87 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 178 (Minutes, Public Employment Relations Board Meeting,
December 8, 2011, page 5).

8 Exhibit X, Minutes, Public Employment Relations Board Meeting, April 12, 2012, page 6.

8 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 179 (Minutes, Public Employment Relations Board Meeting,
December 8, 2011, page 6).

% Exhibit X, PERB Response to Commission Request for the Rulemaking Files,

August 26, 2016, page 120 (Letter from Joan F. Dawson, Deputy City Attorney, to Kathleen
Eddy, Office of Administrative Law, and Les Chisholm, PERB, dated December 22, 2011, page
1).

%1 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,

August 26, 2016, page 121 (Letter from Joan F. Dawson, Deputy City Attorney, to Kathleen
Eddy, Office of Administrative Law, and Les Chisholm, PERB, dated December 22, 2011, page
2).

92 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 124 (Letter from Les Chisholm, PERB, to Peggy J. Gibson, Office of
Administrative Law, dated December 28, 2011, page 1).

9 Exhibit X, PERB Response to Commission Request for the Rulemaking Files,
August 26, 2016, page 125 (Letter from Les Chisholm, PERB, to Peggy J. Gibson, Office of
Administrative Law, dated December 28, 2011, page 2).

26

Local Agency Employee Organizations: Impasse Procedures Il, 16-TC-04
Draft Proposed Decision
26



the prior language regarding when an employer could implement its last, best, and final offer, the
replacement language — which references factfinding — implies that factfinding must be a
mandatory step in the process which leads to the ability of the employer to implement its last,
best, and final offer.%

D. Statutes 2012, Chapter 314 (AB 1606), Effective January 1, 2013.%
1. The Plain Language of Statutes 2012, Chapter 314

Statutes 2012, chapter 314 (AB 1606), enacted on September 14, 2012, contains two sections.
Section One codifies the timelines and language contained in PERB Regulation 32802(a) and
provides, as did the PERB Regulation, that an employee organization may demand factfinding
whether or not mediation has occurred. Government Code section 3505.4(a) is amended to read
(in underline and italic):

3505.4(a) H-the-mediator-is-unable-to-effectsettlement-of the-controversy-within
30-days-after-his-or-herappeintmentthe The employee organization may request

that the parties’ differences be submitted to a factfinding panel- not sooner than
30 days, but not more than 45 days, following the appointment or selection of a
mediator pursuant to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules. If the dispute was not submitted to
mediation, an employee organization may request that the parties’ differences be
submitted to a factfinding panel not later than 30 days following the date that
either party provided the other with a written notice of a declaration of impasse.
Within five days after receipt of the written request, each party shall select a
person to serve as its member of the factfinding panel. The Public Employment
Relations Board shall, within five days after the selection of panel members by
the parties, select a chairperson of the factfinding panel.

Section One also adds to Government Code section 3505.4 a new subdivision (e) which reads:

(e) The procedural right of an employee organization to request a factfinding
panel cannot be expressly or voluntarily waived.

9% “[1]t also is important to consider that AB 646 repealed the prior language of section 3505.4,
which set forth the conditions under which an employer could implement its last, best and final
offer (LBFO). In new section 3505.7, added by AB 646, the MMBA now provides that
implementation of the employer’s LBFO may occur only ‘[a]fter any applicable mediation and
factfinding procedures have been exhausted, but no earlier than 10 days after the factfinders’
written findings of fact and recommended terms of settlement have been submitted to the parties
pursuant to Section 3505.5.” (Emphasis added.)” Exhibit X, PERB Response to Commission
Request for the Rulemaking Files, August 26, 2016, pages 124-125 (Letter from Les Chisholm,
PERB, to Peggy J. Gibson, Office of Administrative Law, dated December 28, 2011, pages 1-2).

% Statutes 2012, chapter 314 did not state that it was an urgency statute, and therefore its
effective date is January 1 of the following calendar year. (California Constitution, article IV,
section 8(c).) However, as discussed herein, Section Two of the bill states that it is intended to
be clarifying of existing law, which would indicate an intent that the statute operate
retrospectively. This issue is discussed further below.
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Section Two makes a finding that the legislation is technical and clarifying of existing law, by
stating:

SEC. 2. The Legislature finds and declares that the amendments to Section 3505.4
of the Government Code made by this act are intended to be technical and
clarifying of existing law.

2. The Legislative History of Statutes 2012, Chapter 314

The analysis of the Assembly Committee on Public Employees, Retirement, and Social Security,
quotes the author of AB 1606 stating, “Ambiguity in the drafting of AB 646 has called into
question whether an employer can forgo all impasse procedures, including mediation and fact-
finding. In fact, several government employers argue that AB 646 does not require fact-finding
if the parties do not engage in mediation.”%

According to the Assembly committee analysis, the author stated, prior to the PERB regulations
being made permanent, “the issue whether AB 646 requires that mediation occur as a
precondition to an employee organization’s ability to request fact-finding remains unresolved.”®’
And, according to the committee analysis, supporters of AB 1606 stated:

During the PERB rulemaking process, it became apparent that AB 646 was
drafted in a manner that called into question whether mediation was a
precondition to an employee organization’s ability to request factfinding.

AB 1606 seeks to provide a final, statutory clarification of this question, by
revising the Government Code to allow factfinding in all circumstances in which
a local public employer and its employees have reached an impasse in their
negotiations. %

Finally, the committee analysis quotes the author stating: “AB 1606 would clarify that fact-
finding is available to employee organizations in all situations, regardless of whether the
employer and employee have engaged in mediation.”® This interpretation is consistent with the
regulations adopted by PERB.

According to the Senate Public Employment and Retirement Committee, AB 1606, “clarifies that
if the dispute leading to impasse was not submitted to mediation, the employee organization may
request factfinding within 30 days after the date that either party provided the other with written

% Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1.

97 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1.

9% Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, pages 1-2.

9 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1.
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notice of the declaration of impasse.”1%

E. The Prior Test Claim Filed on Statutes 2011, Chapter 680 (AB 646)
(15-TC-01, adopted January 27, 2017)

On January 27, 2017 Commission denied the Test Claim filed by the City of Glendora filed on
Government Code sections 3505.4, 3505.5, and 3505.7, as amended by Statutes 2011, chapter
680 (AB 646), (Local Agency Employee Organizations: Impasse Procedures, 15-TC-01).%
The record of that Test Claim indicated that the claimant pled only Statutes 2011, chapter 680
(AB 646), and the Commission took jurisdiction only as to that statute. Though claimant did not
plead the PERB regulations or the later enacted 2012 statute, at the hearing on 15-TC-01 the
claimant acknowledged the emergency regulations issued by PERB and the subsequent
amendments made by AB 1606 (the 2012 statute), but stated “the intent and the effect of AB 646
was always clear that it was mandatory for an employer to go to fact-finding, should it be
requested by the employee organization... [a]nd to say not that it’s not mandatory or that
Glendora has some choice about going to fact-finding or not...it leads to an absurd result.”%? In
addition, the claimant focused entirely on the perspective that in 2015, when it experienced an
impasse with one of its employee organizations, the claimant engaged in a factfinding process
“not because it wanted to, but because it was required to under section 3505.4 of the Government
Code.”*% The claimant argued “that statute, 3505.4, was pled in our test claim.”%4

The Commission denied the Test Claim on the ground that Government Code section 3505.4, as
amended by Statutes 2011, chapter 680, did not impose a state-mandated program. The plain
language of Government Code section 3505.4 as amended by that test claim statute made
factfinding, and all activities triggered by the factfinding request (as provided in sections 3505.5
and 3505.7), required only if an impasse is voluntarily submitted to mediation. Thus, the 2011
statute did not legally compel local agencies to engage in factfinding or any of the activities
required in conjunction with the factfinding process. In addition, there was no evidence in the
record that the claimant or any other local agency was, as a practical matter, compelled to engage
in factfinding. Finally, the requirement to hold a public hearing before the implementation of a
last, best, and final offer, as provided in Government Code section 3505.7, does not legally
compel local agencies to hold a public hearing because the implementation of a last, best and
final offer is a voluntary act.'%

100 Exhibit X, Senate Committee on Public Employment and Retirement, Analysis of AB 1606 as
introduced February, 7, 2012 [emphases omitted], page 2.

101 Exhibit X, Decision adopted January 27, 2017, on Local Agency Employee Organizations:
Impasse Procedures, 15-TC-01.

102 Exhibit X, Excerpt of Transcript of Commission Hearing, January 27, 2017, page 8.
103 Exhibit X, Excerpt of Transcript of Commission Hearing, January 27, 2017, page 6.

104 Exhibit X, Excerpt of Transcript of Commission Hearing, January 27, 2017, page 7
[Emphasis added. Claimant’s testimony and argument during the hearing may reflect a
misunderstanding of the distinction between a code section and a “statute.”].

105 Exhibit X, Commission Decision adopted January 27, 2017, on Local Agency Employee
Organizations: Impasse Procedures, 15-TC-01.
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I11.  Positions of the Parties and Interested Person
A. City of Oxnard

The claimant alleges that Statutes 2011, chapter 680 (AB 646) and Statutes 2012, chapter 314
(AB 1606), read together, “authorized the employee organization, if the mediator is unable to
effect settlement of the controversy within 30 days of his or her appointment, to request that the
matter be submitted to a factfinding panel.”% In addition, “[t]hese bills would prohibit a public
agency from implementing its last, best, and final offer until at least 10 days after the factfinders’
written findings of fact and recommended terms of settlement have been submitted to the parties
and the agency has held a public hearing regarding the impasse.”*%” In other words, factfinding,
and related activities described in the test claim statutes, are mandatory on the local government,
at the option of the public employee union.

Claimant alleges specific new activities and costs under Statutes 2011, chapter 680 (AB 646) and
Statutes 2012, chapter 314 (AB 1606), including:

e Selecting a member of the factfinding panel and a mutually agreeable chairperson;
e Participating in factfinding hearings, including providing documentation as requested,;

e Reviewing and making publicly available the findings of the panel within 10 days of
receipt;

e Paying for half the costs of the factfinding;

e Providing notice of an impasse hearing, and holding a public impasse hearing, before
implementing the agency’s last, best, and final offer;

e Meet and confer with the public employee union and *“submit/resubmit last, best
offer.”108

e Train staff on new requirements;

e Revise local agency manuals, policies and guidelines related to new factfinding
requirements;

e Update policies and procedures, as well as city codes or resolutions, to comply with AB
1606;

e Train staff on “updated employee organization impasse process/rights/rules updated by
[AB] 1606.71%°

The claimant alleges that it first incurred costs for these activities on May 12, 2016, and during
fiscal year 2015-2016, the total costs were $327,302.63.11° During fiscal year 2016-2017,

106 Exhibit A, Test Claim, page 3.
107 Exhibit A, Test Claim, page 3.
108 Exhibit A, Test Claim, pages 8-9.
109 Exhibit A, Test Claim, pages 9-10.
10 Exhibit A, Test Claim, page 10.
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alleged costs of $46,533.94 were incurred. !

Finally, claimant argues that the new activities and costs alleged are uniquely imposed on local
government, and are intended to carry out a state policy of requiring uniform impasse procedures
for local governments when negotiating with their employee unions.*2

B. Department of Finance

Finance argues that the Test Claim does not allege a new program or higher level of service,
because “[w]hen a local agency participates in a fact-finding panel with a public employee
organization to resolve disputes concerning employment conditions, the local agency is not
providing a service to the public.”!™® In addition, Finance argues that the test claim statutes do
not create a new program, but instead “add a new fact-finding element to the existing collective
bargaining program.”4

Finance further argues that the one-time costs for training and revising local agency manuals and
policies to comply with the test claim statutes are not required by the plain language of the test
claim statutes. Finance refers to the Commission’s Decision in a prior test claim Binding
Arbitration, 01-TC-07, in which the Commission found that training agency staff and
management was not required.*°

IV.  Discussion
Article XIII B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service...

The purpose of article XI11I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and X111 B impose.”*'® Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...” 17

Reimbursement under article X111 B, section 6 is required when the following elements are met:

111 Exhibit A, Test Claim, page 11.

112 Exhibit A, Test Claim, pages 12-13.

113 Exhibit B, Department of Finance’s Comments on the Test Claim, page 2.
114 Exhibit B, Department of Finance’s Comments on the Test Claim, page 2.
115 Exhibit B, Department of Finance’s Comments on the Test Claim, page 2.
116 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

117 County of Los Angeles v. State of California (County of Los Angeles I) (1987) 43 Cal.3d 46,
56.
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1. A state statute or executive order requires or “mandates” local agencies or school
districts to perform an activity. '8

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

b. Imposes unique requirements on local agencies or school districts and does not
apply generally to all residents and entities in the state.!!®

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.!?°

4. The mandated activity results in the local agency or school district incurring increased
costs, within the meaning of section 17514. Increased costs, however, are not
reimbursable if an exception identified in Government Code section 17556 applies to
the activity.!?

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6 of the California
Constitution.'?> The determination whether a statute or executive order imposes a reimbursable
state-mandated program is a question of law.*?® In making its decisions, the Commission must
strictly construe article XIII B, section 6 of the California Constitution, and not apply it as an
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.” 24

A. This Test Claim is Timely Filed Pursuant to Government Code Section 17551 and
California Code of Regulations, Title 2, Section 1183.1.

Government Code section 17551(c) provides that test claims “shall be filed not later than 12
months following the effective date of a statute or executive order, or within 12 months of

118 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, 874.

119 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, 874-875 (reaffirming the test set out in County of Los Angeles
(1987) 43 Cal.3d 46, 56).

120 san Diego Unified School Dist. (2004) 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

121 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

122 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.
123 County of San Diego v. State of California (1997) 15 Cal.4th 68, 109.

124 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1280
[citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817].
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incurring increased costs as a result of a statute or executive order, whichever is later.”'% The
Commission’s regulations effective at the time this claim was filed provided that “[f]or purposes
of claiming based on the date of first incurring costs, ‘within 12 months’ means by June 30 of the
fiscal year following the fiscal year in which increased costs were first incurred by the test
claimant.”12®

This Test Claim was filed on May 12, 2017, more than five years after the effective date of the
earlier of the two test claim statutes.’?” However, the claimant alleges costs were first incurred
on May 12, 2016.12 Therefore, the fiscal year in which costs were first incurred, for purposes of
the Commission’s regulations, is fiscal year 2015-2016, and the claimant had until June 30 of
fiscal year 2016-2017 to file its claim. A May 12, 2017 filing is therefore timely.

B. The Commission Does Not Have Jurisdiction to Reconsider Its Prior Final,
Binding Decision on Statutes 2011, Chapter 680; the Commission’s Jurisdiction
Is Limited to Statutes 2012, Chapter 314, Which Amended Government Code
Section 3505.4.

This Test Claim pleads Statutes 2011, chapter 680 (AB 646) and Statutes 2012, chapter 314 (AB
1606).12°

The Commission, however, does not have jurisdiction to re-hear and decide Statutes 2011,
chapter 680. As indicated in the Background, the City of Glendora filed a Test Claim on that
statute on June 2, 2016, which the Commission denied on the grounds that Statutes 2011, chapter
680 did not impose any state-mandated activities. (Local Agency Employee Organizations:
Impasse Procedures, 15-TC-01, adopted January 27, 2017.) Successive test claims on the same
statute are not permitted under the Government Code. Government Code section 17521 defines
a “test claim” as “the first claim filed with the commission alleging that a particular statute or
executive order imposes costs mandated by the state...”**° Accordingly, the Commission may
only accept and decide, under the Government Code, the first claim filed alleging state-mandated
costs from a particular statute or executive order. Moreover, the Commission’s decision in Local
Agency Employee Organizations: Impasse Procedures (15-TC-01) is a final, binding decision
that cannot be reconsidered by the Commission.*3!

Based on the foregoing, the Commission’s jurisdiction with respect to this Test Claim is limited
to Statutes 2012, chapter 314 (AB 1606), which amended Government Code section 3505.4.

125 Government Code section 17551(c) (Stats. 2007, ch. 329).

126 California Code of Regulations, title 2, section 1183.1(c) (Register 2016, No. 38).
127 Exhibit A, Test Claim, page 1.

128 Exhibit A, Test Claim, page 10.

129 Exhibit A, Test Claim, pages 1, 8-10, 18, 24-28.

130 Government Code section 17521 (Stats. 2007, ch. 329) (Emphasis added.).

131 Government Code section 17559: California School Boards Assoc. v. State of California
(2009) 171 Cal.App.4th 1183, 1200.
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C. Government Code Section 3505.4, as Amended by Statutes 2012, Chapter 314
(AB 1606), Imposes a Reimbursable State-Mandated Program Within the
Meaning of Article X111 B, Section 6 of the California Constitution.

As described below, the Commission finds that Government Code section 3505.4, as amended
by the 2012 test claim statute, imposes a reimbursable state-mandated program within the
meaning of article XIII B, section 6 of the California Constitution.

1. Government Code Section 3505.4, as amended by the 2012 test claim statute,
requires local agencies to perform activities related to the factfinding process
when the employee organization requests factfinding to resolve an impasse.

As determined by the Commission in Local Agency Employee Organizations: Impasse
Procedures, 15-TC-01, the plain language of section 3505.4, prior to the 2012 test claim statute,
made factfinding contingent on first voluntarily submitting a dispute to mediation. Only if
mediation did not result in a settlement, then the factfinding process, when requested by the
employee organization, was required to resolve the impasse. Thus, all activities triggered by the
voluntary decision to engage in mediation, including factfinding, were not mandated by the state
but were instead triggered by the local agency’s discretionary decision to mediate.

The plain language of section 3505.4, as amended by Statutes 2012, chapter 314, now requires
local agency employers to submit to factfinding when requested by the employee organization
whether or not the dispute has been first submitted to voluntary mediation; either 30 to 45 days
after the appointment or selection of a mediator, or if the dispute is not submitted to mediation,
30 days after the impasse in negotiations is noticed by either party:

3505.4(a) H-the-mediator-is-unable-to-effectsettlement-of the-controversy-within
30-days-after-his-or-herappeintmentthe The employee organization may request

that the parties’ differences be submitted to a factfinding panel- not sooner than
30 days, but not more than 45 days, following the appointment or selection of a
mediator pursuant to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules. If the dispute was not submitted to
mediation, an employee organization may request that the parties’ differences be
submitted to a factfinding panel not later than 30 days following the date that
either party provided the other with a written notice of a declaration of impasse.
Within five days after receipt of the written request, each party shall select a
person to serve as its member of the factfinding panel. The Public Employment
Relations Board shall, within five days after the selection of panel members by
the parties, select a chairperson of the factfinding panel.*®2

Accordingly, the plain language of section 3505.4(a), as amended by the test claim statute, now
allows the employee organization to unilaterally request factfinding, whether or not the dispute
was submitted to voluntary mediation. The Commission finds that a local agency’s participation
in the factfinding process, when requested by the employee organization, is required and
mandated by the state. Government Code section 3506.5 provides that a public agency shall not
“[r]efuse to participate in good faith in an applicable impasse procedure.”*** And the plain

132 Government Code section 3505.4 (as amended by Stats. 2012, ch. 314 (AB 1606)).
133 Government Code section 3506.5 (Stats. 2011, ch. 271 (AB 195)).
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language of section 3505.4(a) requires the public agency to select a person to serve on the
factfinding panel within five days after receipt of the employee organization’s request. Thus,
public agencies have no choice but to participate in the factfinding process. However,
Government Code section 3505.5(e) expressly exempts charter cities, charter counties, and a
charter city and county from the factfinding process if their charter outlines impasse procedures
that include, at a minimum, a process for binding arbitration.!3

Thus, except for the charter agencies described in section 3505.5(e), local agencies are mandated
by the state to participate in the factfinding process.*®

Further analysis is required, however, to determine what factfinding activities are mandated by
the state. Under the rules of statutory construction, the plain language of the test claim statute
must be construed in the context of the statute as a whole and the overall statutory scheme, and
the courts give “significance to every word, phrase, sentence, and part of an act in pursuance of
the legislative purpose.”**

As indicated above, section 3505.4(a) states that

Within five days after receipt of the written request, each party shall select a
person to serve as its member of the factfinding panel. The Public Employment
Relations Board shall, within five days after the selection of panel members by
the parties, select a chairperson of the factfinding panel.*®’

Accordingly, the local agency employer must select a person to serve on the factfinding panel,
and PERB will select a chairperson.'3® Section 3505.4(b) provides that within five days after
PERB selects a chairperson, the parties may mutually agree on an alternate chairperson.!3®
There is no express provision governing one party’s unilateral disapproval of the chairperson
selected by PERB, as implied by the claimant; the section only provides that the parties may

134 Government Code section 3505.5(e) states the following: “A charter city, charter county, or
charter city and county with a charter that has a procedure that applies if an impasse has been
reached between the public agency and a bargaining unit, and the procedure includes, at a
minimum, a process for binding arbitration, is exempt from the requirements of this section and
Section 3505.4 with regard to its negotiations with a bargaining unit to which the impasse
procedure applies.”

135 See also, San Diego Housing Commission v. Public Employment Relations Board (2016) 256
Cal.App.4th 1, 9, addressed the factfinding process and stated that “if a public agency and a
union reach an impasse in their negotiations, the union may now require the public agency to
participate in one type of impasse procedure — submission of the parties’ differences to a
factfinding panel for advisory findings and recommendations — before the public agency may
unilaterally impose its last, best, and final offer.”

136 people v. Canty (2004) 32 Cal.4th 1266, 1277.
137 Government Code section 3505.4(a) (Stats. 2011, ch. 680 (AB 646)).

138 The PERB regulations state that “the Board shall request that each party provide notification
of the name and contact information of its panel member within five working days.”

13% Government Code section 3505.4(b) (Stats. 2011, ch. 680 (AB 646)).
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mutually agree on an alternate chairperson.4® Section 3505.5 then addresses the costs of
factfinding and provides that the costs of the chairperson, whether selected by PERB** or agreed
to by the parties,**? including per diem fees and travel expenses, as well as any other “mutually
incurred costs,”**® shall be shared equally by the parties, but the costs of the panel member
selected by each party shall be borne by that party only.14

Therefore, reading the sections together, the test claim statute requires the local agency
employer, upon receiving a written request for factfinding, to select its panel member, whose
costs it will bear; and to pay half the costs of the chairperson, including per diem fees, if any,
whether the chairperson is selected by PERB or mutually agreed upon by the parties; and half of
any other “mutually incurred costs.”4°

Section 3505.4(c) then provides that the factfinding panel shall meet with the parties or their
representatives within 10 days, and shall make inquiries and hold investigations, and shall have
subpoena power.*® Although this requirement is directed to the factfinding panel itself, local
agencies are also required to meet with the factfinding panel, pursuant to their responsibility
under section 3505 to meet and confer in good faith “regarding wages, hours, and other terms
and conditions of employment...”**” Accordingly, the Commission finds that meeting with the
factfinding panel within 10 days is a requirement of section 3505.4(c).

Section 3505.4(c) further provides that “[a]ny state agency, as defined in Section 11000, the
California State University, or any political subdivision of the state, including any board of
education, shall furnish the panel, upon its request, with all records, papers, and information in
their possession relating to any matter under investigation by or in issue before the panel.”148
This provision imposes a requirement to “furnish the panel” certain documentation and
information, but it is not clear what entities are meant to be subject to this requirement. Counties

140 The claimant alleges a requirement that the agency must select a different chairperson if the
PERB-selected chair is “not approved by other party.” (Exhibit A, Test Claim, page 9.)

141 Government Code section 3505.5(b) (Stats. 2011, ch. 680 (AB 646)).
142 Government Code section 3505.5(c) (Stats. 2011, ch. 680 (AB 646)).
143 Government Code section 3505.5(d) (Stats. 2011, ch. 680 (AB 646)).
144 Government Code section 3505.5(b-d) (Stats. 2011, ch. 680 (AB 646)).
145 Government Code section 3505.4(a-b); 3505.5(b-d).

146 Government Code section 3505.4 (Stats. 2012, ch. 314 (AB 1606)).

147 Government Code section 3505 (Stats. 1971, ch 1676). See also, San Diego Housing
Commission v. Public Employment Relations Board (2016) 246 Cal.App.4th 1, 9 [Duty to
bargain extends to matters beyond what might typically be incorporated into a comprehensive
MOU, including, implementation and effects of a decision to lay off employees.].

148 Government Code section 3505.4 (Stats. 2012, ch. 314 (AB 1606)).
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are generally held to be “political subdivisions” of the state,'*° but cities and special districts are
not always viewed the same.**® Courts have at times considered both cities and counties to be
“political subdivisions of the state” with respect to the operation of specific statutes, when the
Legislative intent is apparent.>

Here, the Assembly Floor Analysis of AB 646 (which added section 3505.4(c)) stated that the
bill would require “state and local public agencies, if requested by the panel, to furnish the panel
with all records, papers and information in their possession relating to any matter under
investigation by the panel.”*>2 This is consistent with the broad coverage of the MMBA as a
whole: section 3501 defines a “public agency” subject to the Act to include “every
governmental subdivision, every district, every public and quasi-public corporation, every public
agency and public service corporation and every town, city, county, city and county and
municipal corporation, whether incorporated or not and whether chartered or not.”*>® Therefore,
despite the lack of clarity in the statutory language, it appears that the legislative intent was that
all state and local agencies would “if requested by the panel, to furnish the panel with all records,
papers and information in their possession relating to any matter under investigation by the
panel.” Moreover, as stated, all local agencies subject to the act are required to meet and confer
in good faith.*®* 1t would be incongruous, and potentially leading to absurd results, to interpret
the requirements of section 3505.4(c) to apply to counties, but not cities and special districts.
That would mean that counties would be required to furnish documents and information upon
request, while cities and other local agencies could withhold information absent the exercise of
the panel’s subpoena power. Reading the MMBA as a whole, and in light of the legislative
history, the more sensible interpretation is that all local agencies subject to the Act and to
factfinding in the event of an impasse are subject to the requirement of section 3505.4(c) to
provide documentation and information within their control “upon request.” Accordingly, the
Commission finds that all local agencies, other than charter cities and charter counties exempt
from factfinding under section 3505.5(¢), must furnish the panel, upon request, with all
documents and information in their possession relating to any matter under investigation by the
panel.

149 California Constitution, article XI, section 1 [“The State is divided into counties which are
legal subdivisions of the State.”]; Dineen v. City and County of San Francisco (1940) 38
Cal.App.2d 486.

1%0 Griffin v. Colusa County (1941) 44 Cal.App.2d 915, 920 [“Counties are state agencies which
exercise within their boundaries the sovereignty of the state, and in the absence of a specific
statute imposing liability upon them they are no more liable than the state itself. Cities, however,
are municipal corporations and not state agencies.”]

151 See, e.g., State ex rel. Harris v. PricewaterhouseCoopers, LLP (2006) 39 Cal.4th 1220
[noting definition of “political subdivision” in Government Code section 12560 permits a city
attorney, on behalf of the city, to bring suit under the California False Claims Act].

152 Exhibit X, AB 646 Assembly Floor Analysis, as amended June 22, 2011, page 1.
153 Government Code section 3501 (Stats. 2003, ch. 215).
154 Government Code section 3505 (Stats. 1971, ch. 1676).

37

Local Agency Employee Organizations: Impasse Procedures Il, 16-TC-04
Draft Proposed Decision
37



Section 3505.4(d) outlines some of the criteria that the panel is to consider, including:
(1) State and federal laws that are applicable to the employer.
(2) Local rules, regulations, or ordinances.
(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the public
agency.

(5) Comparison of the wages, hours, and conditions of employment of the
employees involved in the factfinding proceeding with the wages, hours, and
conditions of employment of other employees performing similar services in
comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the
cost of living.

(7) The overall compensation presently received by the employees, including
direct wage compensation, vacations, holidays, and other excused time, insurance
and pensions, medical and hospitalization benefits, the continuity and stability of
employment, and all other benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7),
inclusive, which are normally or traditionally taken into consideration in making
the findings and recommendations. '

These criteria are not, themselves, required activities, but help to illuminate the kinds of
documents, records, or other evidence that would be requested by the panel, for purposes of the
activity to “furnish, upon request.”%

The claimant asserts that an agency must respond “to inquiries by all parties,”**’ but the plain
language of section 3505.4(c) only requires claimant to “furnish the panel, upon its request,”
records and information relating to the panel’s investigation. Moreover, the general requirement
to participate in good faith is not sufficient in itself to impose a plain language requirement to
“respond to inquiries by all parties...” Thus, section 3505.4(d) provides for the scope of the
panel’s inquiry (though non-inclusive, pursuant to paragraph (8), above), but nothing in section
3505.4(c) or (d) requires the agency to respond to inquiries from “all parties.”

Section 3505.5(a) provides that if the dispute is not settled within 30 days after the appointment
of the factfinding panel, or, upon agreement by both parties within a longer period, the
factfinding panel shall make written advisory findings of fact and recommend terms of
settlement, which the agency shall make publicly available within ten days.°®

155 Government Code section 3505.4(d)(1-8) (Stats. 2012, ch. 314).

1% Government Code section 3505.4(d) [“In arriving at their findings and recommendations, the
factfinders shall consider, weigh, and be guided by all the following criteria...”].

157 Exhibit A, Test Claim, page 9.
158 Government Code section 3505.5(a) (Stats. 2011, ch. 680 (AB 646)).
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Accordingly, Government Code section 3505.4, as amended by the 2012 test claim statute,
results in the following state-mandated activities for local agencies eligible to claim
reimbursement under article XII1 B, section 6 (other than charter cities or counties with a charter
prescribing binding arbitration in the case of an impasse pursuant to Government Code section
3505.5(e)):

e Within five (5) days after receipt of the written request from the employee
organization to submit the parties’ differences to a factfinding panel, select a
member of the factfinding panel, and pay the costs of that member; pay half
the costs of the PERB-selected chairperson, or another chairperson mutually
agreed upon, including per diem, travel, and subsistence expenses, and; pay
half of any other mutually incurred costs for the factfinding process. (Gov.
Code 88 3505.4(a) and (b); 3505.5(b), (c) and (d).)

e Meet with the factfinding panel within ten (10) days after its appointment.
(Gov. Code § 3505.4(c).)

e Furnish the factfinding panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or
in issue before the factfinding panel. (Gov. Code 8§ 3505.4(c-d).)

e Receive and make publicly available the written advisory findings and
recommendations of the factfinding panel if the dispute is not settled within
30 days of appointment of the panel. (Gov. Code § 3505.5(a).)

In addition to these activities, the claimant is seeking reimbursement to meet with the union and
hold a public impasse hearing, after the factfinding process, if it chooses to impose its last, best
offer.”* Government Code section 3505.7, as amended by Statutes 2011, chapter 646, provides
that “a public agency that is not required to proceed to interest arbitration may, after holding a
public hearing regarding the impasse, implement its last, best, and final offer.” As indicated
above, the Commission fully addressed this statute in Local Agency Employee Organizations:
Impasse Procedures, 15-TC-01, and denied the activity on the ground that imposing the last,
best, and final offer is a voluntary decision of the local agency and is not mandated by the state.
That Decision is a final, binding Decision and cannot be reconsidered by the Commission.1%°
Thus, reimbursement is not required for these requested activities.

Furthermore, the claimant alleges that it is required under the test claim statute to “[p]rocess
procedural right of an employee organization to request a factfinding panel...”%* Government
Code section 3505.4(e) provides that the “procedural right of an employee organization to
request a factfinding panel cannot be expressly or voluntarily waived.”*®? But this provision is
phrased in prohibitive, rather than mandatory language; there is nothing in the plain language

159 Exhibit A, Test Claim, pages 8-9.

160 Government Code section 17559: California School Boards Assoc. v. State of California
(2009) 171 Cal.App.4th 1183, 1200.

161 Exhibit A, Test Claim, page 9.
162 Government Code section 3505.4 (Stats. 2012, ch. 314 (AB 1606)).
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that requires the local agency employer to take any affirmative action to safeguard the
“procedural right” of an employee organization to request a factfinding panel. Nor is there
anything in the plain language that requires the local agency employer to “ensure” that those
rights are not waived. Section 3505.4(e) does not impose an activity on the local agency
employer. Thus, reimbursement is not required for this requested activity.

Finally, the claimant requests reimbursement for the one-time costs for training and updating
policies and procedures.®® These activities are not mandated by the plain language of the test
claim statute. However, such activities may be proposed for inclusion in parameters and
guidelines, and may be approved by the Commission if they are supported by evidence in the
record as reasonably necessary activities.

2. The mandated activities constitute a new program or higher level of service.

A mandated activity must be new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order, and provide a
service to the public, in order to be eligible for reimbursement under article XII1 B, section 6.1%
Here, PERB promulgated emergency regulations prior to the enactment of Statutes 2012, chapter
314, which Statutes 2012, chapter 314 substantially restated and recodified. Accordingly, the
mandatory provisions of Statutes 2012, chapter 314 do not appear, facially, to require anything
new. However, the statute also provides that it is intended to be clarifying of existing law, and
thus it relates back to the date of the regulations, if that provision is given full effect. As
described below, the CSM finds that the mandate activities are new, with respect to prior law,
and constitute a new program or higher level of service.

a) The mandated activities are new, with respect to prior law, because Statutes
2012, chapter 314 is clarifying of existing law and relates back to
January 1, 2012, the operative date of the regulations.

Ordinarily, “a statute enacted at a regular session shall go into effect on January 1 next following
a 90-day period from the date of enactment of the statute and a statute enacted at a special
session shall go into effect on the 91st day after adjournment of the special session at which the
bill was passed.”%® Accordingly, under this general rule, Statutes 2012, chapter 314, enacted
September 14, 2012, would become operative and effective January 1, 2013. Since the PERB
regulations became effective a year prior, on January 1, 2012, and required factfinding whether
or not the parties went through mediation to resolve their disputes, the factfinding provisions of
Statutes 2012, chapter 314, which includes the same language, would not impose any new
requirements. Statutes 2012, chapter 314 largely restates and follows the PERB regulations both
in the timeframes articulated and in the essential structure of the mandatory requirements.
Section 32802 of the PERB regulations states:

(a) An exclusive representative may request that the parties’ differences be

163 Exhibit A, Test Claim, page 10.
164 California Code of Regulations, title 2, sections 1183.7(d), 1187.5.

165 San Diego Unified School Dist. (2004) 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

166 California Constitution, article IV, section 8(c).
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submitted to a factfinding panel. The request shall be accompanied by a
statement that the parties have been unable to effect a settlement. Such a request
may be filed:

(1) Not sooner than 30 days, but not more than 45 days, following the
appointment or selection of a mediator pursuant either to the parties’
agreement to mediate or a mediation process required by a public agency’s
local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days
following the date that either party provided the other with written notice
of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office;
service and proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall
notify the parties whether the request satisfies the requirements of this Section. If
the request does not satisfy the requirements of subsection (a)(1) or (2), above, no
further action shall be taken by the Board. If the request is determined to be
sufficient, the Board shall request that each party provide notification of the name
and contact information of its panel member within five working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be
those days when the offices of the Public Employment Relations Board are
officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable
to the Board itself. %

Section 3505.4 as amended by the 2012 test claim statute provides:

3505.4(a) Hthe-mediator-is-unable-to-eHectsettlement-of thecontroversy-within
30-days-after-his-or-herappeintment,-the The employee organization may request

that the parties’ differences be submitted to a factfinding panel- not sooner than
30 days, but not more than 45 days, following the appointment or selection of a
mediator pursuant to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules. If the dispute was not submitted to
mediation, an employee organization may request that the parties’ differences be
submitted to a factfinding panel not later than 30 days following the date that
either party provided the other with a written notice of a declaration of impasse.
Within five days after receipt of the written request, each party shall select a
person to serve as its member of the factfinding panel. The Public Employment
Relations Board shall, within five days after the selection of panel members by
the parties, select a chairperson of the factfinding panel.

[7...9]

167 Register 2011, No. 52. Subdivision (e) of Regulation 32802 was repealed as of
October 1, 2013. (Register 2013, No. 34.)
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(e) The procedural right of an employee organization to request a factfinding
panel cannot be expressly or voluntarily waived. %8

Thus, section 3505.4, as amended by Statutes 2012, chapter 314 substantially restates and
codifies the regulation in question, and does not, on its face, impose any new or additional
requirements. If Statutes 2012, chapter 314 is operative on January 1, 2013, in accordance with
the general rule, the Commission would be compelled to find that the PERB regulations,
effective January 1, 2012, impose the mandate, and the test claim statute does not impose
anything new, with respect to prior law. And, since the regulations have not been pled, this Test
Claim would then be denied.

However, in uncodified section 2, Statutes 2012, chapter 314 (AB 1606) also expressly states
that the amendments to section 3505.4 are intended to be technical and clarifying of existing
law.®® If taken at face value, that provision could mean the amendments relate back to the
operative date of the prior law regarding factfinding (here, the regulations).

The meaning and effect of a statute must be analyzed using the canons of construction.
Foremost among them is to ascertain the intent of the Legislature.’® All other rules of statutory
construction “are subject to the controlling principle that the object and purpose of all
interpretation is to arrive at the intent of the legislature.”*’* In ascertaining intent, “[w]e look
first to the words of the statute because they are the most reliable indicator of legislative
intent.”172 If the plain language of the statute “answers the question, that answer is binding
unless we conclude the language is ambiguous or it does not accurately reflect the Legislature’s
intent.””® There is a presumption against the retroactive application of statutes, “rooted in
constitutional principles” of due process and the prohibition against ex post facto application of
penal laws.1’* Statutes therefore “do not operate retrospectively unless the Legislature plainly
intended them to do so.”1"

168 Statutes 2012, chapter 314 (AB 1606).
169 Statutes 2012, chapter 314 (AB 1606), § 2.

170 palmer v. GTE California, Inc. (2003) 30 Cal.4th 1265, 1271. See also, Yoshisato v. Superior
Court (1992) 2 Cal.4th 978, 989. See also Mannheim v. Superior Court (1971) 3 Cal.3d 678
[The canon of construction which “counsels that “statutes are not to be given a retrospective
operation unless it is clearly made to appear that such was the legislative intent’...expressly
subordinates its effect to the most fundamental rule of construction, namely that a statute must be
interpreted so as to effectuate legislative intent.”].

171 1n re Potter’s Estate (1922) 188 Cal. 55, 75.

172 palmer v. GTE California, Inc. (2003) 30 Cal.4th 1265, 1271 [citing In re J.W. (2002) 29
Cal.4th 200, 209].

173 palmer v. GTE California, Inc. (2003) 30 Cal.4th 1265, 1271

174 Myers v. Philip Morris Companies, Inc. (2002) 28 Cal.4th 828, 841 [citing Landgraf v. USI
Film Products (1994) 511 U.S. 244].

175 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
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But “when the Legislature clearly intends a statute to operate retrospectively, [the courts] are
obliged to carry out that intent unless due process considerations prevent [them].”*’® The courts
have found a later enactment clarifying of existing law when there is express legislative intent
language or substantial legislative history that the change is clarifying of existing law, rather than
a substantive change in law;’” ambiguity in the prior law or inconsistency in the courts’
interpretation; 1’8 an existing interpretation by an agency charged with administering the
statute;1’® and prompt legislative action to address either a novel legal question or an undesirable
judicial interpretation, &

One of the seminal cases is Western Security Bank v. Superior Court, where the Legislature
amended several provisions of the Code of Civil Procedure and the Civil Code with the express
intent of clarifying the law applicable to letters of credit, before the matter reached the Supreme
Court on appeal from the Second District Court of Appeal.*®! The Court recounted the
Legislative intent language:

The Legislature made its purpose explicit: “It is the intent of the Legislature in
enacting Sections 2 and 4 of this act to confirm the independent nature of the
letter of credit engagement and to abrogate the holding [of the Court of Appeal in
this case].... [T] The Legislature also intends to confirm the expectation of the
parties to a contract that underlies a letter of credit, that the beneficiary will have
available the value of the real estate collateral and the benefit of the letter of credit
without regard to the order in which the beneficiary may resort to either.”
(Stats.1994, ch. 611, 8 5.) The same purpose was echoed in the bill’s statement of
the facts calling for an urgency statute: “In order to confirm and clarify the law
applicable to obligations which are secured by real property or an estate for years
therein and which also are supported by a letter of credit, it is necessary that this
act take effect immediately.” (Stats.1994, ch. 611, § 6.)182

In considering whether to accept the Legislature’s statement of intent, the Court first observed
that “statutes do not operate retrospectively unless the Legislature plainly intended them to do
s0.”18% But “[0]f course, when the Legislature clearly intends a statute to operate retrospectively,

176 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
17 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 245-246.

178 In re Marriage of McClellan (2005) 130 Cal.App.4th 247, 257-258; Carter v. California
Department of Veterans Affairs (2006) 38 Cal.4th 914, 930; Salazar v. Diversified Paratransit,
Inc. (2004) 117 Cal.App.4th 318.

179 Kern v. County of Imperial (1990) 226 Cal.App.3d 391, 399-400.

180 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243; Carter v. Department of
Veterans Affairs (2006) 38 Cal.4th 914, 923.

181 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 241-242.
182 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 242.
183 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 242.
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we are obliged to carry out that intent unless due process considerations prevent us.”*84 The
Court continued:

A corollary to these rules is that a statute that merely clarifies, rather than
changes, existing law does not operate retrospectively even if applied to
transactions predating its enactment. We assume the Legislature amends a statute
for a purpose, but that purpose need not necessarily be to change the law. (Cf.
Williams v. Garcetti (1993) 5 Cal.4th 561, 568.) Our consideration of the
surrounding circumstances can indicate that the Legislature made material
changes in statutory language in an effort only to clarify a statute’s true meaning.
(Martin v. California Mut. B. & L. Assn. (1941) 18 Cal.2d 478, 484; GTE Sprint
Communications Corp. v. State Bd. of Equalization (1991) 1 Cal.App.4th 827,
833; see Balen v. Peralta Junior College Dist. (1974) 11 Cal.3d 821, 828, fn. 8.)

[...1]

One such circumstance is when the Legislature promptly reacts to the emergence
of a novel question of statutory interpretation: “*An amendment which in effect
construes and clarifies a prior statute must be accepted as the legislative
declaration of the meaning of the original act, where the amendment was adopted
soon after the controversy arose concerning the proper interpretation of the
statute... [1] If the amendment was enacted soon after controversies arose as to
the interpretation of the original act, it is logical to regard the amendment as a
legislative interpretation of the original act—a formal change—rebutting the
presumption of substantial change.” (1A Singer, Sutherland Statutory
Construction (5th ed. 1993) § 22.31, p. *244 279, fns. omitted.)” (RN Review for
Nurses, Inc. v. State of California (1994) 23 Cal.App.4th 120, 125.)

Even so, a legislative declaration of an existing statute’s meaning is neither
binding nor conclusive in construing the statute. Ultimately, the interpretation of
a statute is an exercise of the judicial power the Constitution assigns to the courts.
(California Emp. etc. California Employment Stabilization Com’n v. Payne
(1947) 31 Cal.2d 210, 213; Bodinson Mfg. Co. v. California E.. Com. (1941) 17
Cal.2d 321, 326; see Del Costello v. State of California (1982) 135 Cal.App.3d
887, 893, fn. 8.) Indeed, there is little logic and some incongruity in the notion
that one Legislature may speak authoritatively on the intent of an earlier
Legislature’s enactment when a gulf of decades separates the two bodies. (Cf.
Peralta Community College Dist. v. Fair Employment & Housing Com. (1990) 52
Cal.3d 40, 51-52.) Nevertheless, the Legislature’s expressed views on the prior
import of its statutes are entitled to due consideration, and we cannot disregard
them, 18

The Court went on to discuss the express language of legislative intent in the bill and in the
preamble to the bill, and observed that “[t]he Legislature’s unmistakable focus was the disruptive

184 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.
185 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243-244.
44

Local Agency Employee Organizations: Impasse Procedures Il, 16-TC-04
Draft Proposed Decision
44



effect of the Court of Appeal’s decision on the expectations of parties to transactions...”8 The
Court then reiterated that “[i]f the Legislature acts promptly to correct a perceived problem with
a judicial construction of a statute, the courts generally give the Legislature’s action its intended
effect.” 18

Carter v. California Department of Veterans Affairs (Carter) and Salazar v. Diversified
Paratransit, Inc. (Salazar Il) also addressed a situation in which the Legislature acted to overrule
or abrogate an unfavorable court of appeal decision by clarifying the intent of the prior law. %
Both cases involved a 2003 amendment to the Fair Employment and Housing Act (FEHA),
which the Legislature expressly declared to be clarifying of existing law.®® In October 2002, the
Second District Court of Appeal found that FEHA does not protect employees from harassment
by an employer’s customers or clientele.*®® The Supreme Court granted review, but before the
matter was heard, the Legislature amended FEHA to provide:

An employer may also be responsible for the acts of nonemployees, with respect
to sexual harassment of employees, applicants, or persons providing services
pursuant to a contract in the workplace, where the employer, or its agents or
supervisors, knows or should have known of the conduct and fails to take
immediate and appropriate corrective action.®!

The Supreme Court then transferred the matter back to the Court of Appeal for reconsideration in
light of the enactment of Statutes 2003, chapter 671.1% Carter v. California Department of
Veterans Affairs was also pending Supreme Court review at the time of the 2003 amendment to
the FEHA, and was also remanded to consider that legislation.’®® Both cases observed the
inconsistency between the preamble to the 1984 amendments to the FEHA, which referred to
protecting employees from harassment by “clientele,” and the plain text of the Act, limiting
liability to harassment by employers.'®* And both cases ignored the statements of the bill author

186 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 245.
187 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 246.

188 Carter v. California Department of Veterans Affairs (Carter) (2006) 38 Cal.4th 914, 921;
Salazar v. Diversified Paratransit, Inc. (Salazar II) (2004) 117 Cal.App.4th 318, 322

189 Carter v. California Department of Veterans Affairs (2006) 38 Cal.4th 914, 921; Salazar v.
Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 322.

190 salazar v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 323 [citing Salazar v.
Diversified Paratransit, Inc. (2002) 103 Cal.App.4th 131].

191 Salazar v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 324; Government Code
section 12940(j)(1) (Stats. 2003, ch. 671, § 1).

192 Salazar v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 324.
193 Carter v. California Department of Veterans Affairs (2006) 38 Cal.4th 914, 920.

19 Carter v. California Department of Veterans Affairs (2006) 38 Cal.4th 914, 927-929; Salazar
v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 326-328.
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regarding the limited scope of liability.1®> Ultimately, following Western Security Bank,% both
cases gave substantial weight to the Legislature’s expression of intent, and to the Legislature’s
prompt response to the unresolved legal question.®’

Here, the evidence of legislative intent with respect the 2012 test claim statute as clarifying of
existing law is supported by the statute and the legislative history. As noted, the statute itself
provides, in uncodified language in section 2: “The Legislature finds and declares that the
amendments to Section 3505.4 of the Government Code made by this act are intended to be
technical and clarifying of existing law.”*% This represents an express statement of Legislative
intent, appearing on the face of the statute itself, and thus, the Commission is not in a position to
ignore it completely: “when the Legislature clearly intends a statute to operate retrospectively,
[the courts] are obliged to carry out that intent unless due process considerations prevent
[them].”*%® And, according to the Assembly Committee on Public Employees, Retirement, and
Social Security analysis of the bill the author of the bill states, “[a]mbiguity in the drafting of
[the 2011 statute,] AB 646 has called into question whether an employer can forgo all impasse
procedures, including mediation and fact-finding. In fact, several government employers argue
that AB 646 does not require fact-finding if the parties do not engage in mediation.”?®° The bill
author further acknowledged, “the issue whether AB 646 requires that mediation occur as a
precondition to an employee organization’s ability to request fact-finding remains
unresolved.”?"! “AB 1606 would clarify that fact-finding is available to employee organizations
in all situations, regardless of whether the employer and employee have engaged in mediation,”
just as stated in the regulations adopted by PERB.2%2

Furthermore, Statutes 2012, chapter 314 was proposed and adopted just months after the PERB
regulations took effect. The timing of the amendment can be one of the circumstances indicating
the Legislature intended to clarify existing law: “[o]ne such circumstance is when the
Legislature promptly reacts to the emergence of a novel question of statutory interpretation...”2%

195 Carter v. California Department of Veterans Affairs (2006) 38 Cal.4th 914, 927-929; Salazar
v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 326-328.

196 (1997) 15 Cal.4th 232.

197 Carter v. California Department of Veterans Affairs (2006) 38 Cal.4th 914, 922-923; Salazar
v. Diversified Paratransit, Inc. (2004) 117 Cal.App.4th 318, 325.

198 Exhibit A, Test Claim, page 28 [Stats. 2012, ch. 314, § 2 (AB 1606)].
199 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243.

200 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1.

201 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1 [emphasis added].

202 Exhibit X, Assembly Committee on Public Employees, Retirement, and Social Security,
Analysis of AB 1606 as introduced on February 7, 2012, page 1 [emphasis added].

203 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 243. See also, In re
Marriage of McClellan (2005) 130 Cal.App.4th 247, 257-258 [Amendment to Family Code held
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Accordingly, the Commission finds that Statutes 2012, chapter 314 is clarifying of existing law
and relates back to January 1, 2012, the operative date of the prior law regarding factfinding
(here, the regulations). Therefore, the activities mandated by the state are new.

b) The mandated activities are unique to local government and provide a service
to the public.

The Court in County of Los Angeles 12 held that a new “program” or higher level of service
means “programs that carry out the governmental function of providing services to the public, or
laws which, to implement a state policy, impose unique requirements on local governments and
do not apply generally to all residents and entities in the state.”?°® The Court explained:

The concern which prompted the inclusion of section 6 in article XI11B was the
perceived attempt by the state to enact legislation or adopt administrative orders
creating programs to be administered by local agencies, thereby transferring to
those agencies the fiscal responsibility for providing services which the state
believed should be extended to the public. In their ballot arguments, the
proponents of article XI11B explained section 6 to the voters: “Additionally, this
measure: (1) Will not allow the state government to force programs on local
governments without the state paying for them.” [citation omitted.] In this
context the phrase “to force programs on local governments” confirms that the
intent underlying section 6 was to require reimbursement to local agencies for the
costs involved in carrying out functions peculiar to government, not for expenses
incurred by local agencies as an incidental impact of laws that apply generally to
all state residents and entities. Laws of general application are not passed by the
Legislature to “force” programs on localities.?%

Accordingly, the Court held that changes to workers’ compensation did not result in
reimbursable costs: “Workers’ compensation is not a program administered by local agencies to
provide a service to the public. Although local agencies must provide benefits to their
employees either through insurance or direct payment, they are indistinguishable in this respect
from private employers.”?%’

Similarly, in City of Sacramento v. State,?% the Court held that requiring local governments to
provide unemployment compensation protection to their employees was not a “service to the
public,” and did not impose a state policy uniquely on local government:

to be clarifying where it was clear from both timing and express language that Legislature
intended to correct an inconsistent application of the law among the courts and abrogate a
poorly-supported decision by the court of appeal.

204 County of Los Angeles v. State of California (County of Los Angeles 1) (1987) 43 Cal.3d 46.
205 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.
206 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56-57.
207 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 58.
208 City of Sacramento v. State (1990) 50 Cal.3d 51.
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Most private employers in the state already were required to provide
unemployment protection to their employees. Extension of this requirement to
local governments, together with the state government and nonprofit corporations,
merely makes the local agencies “indistinguishable in this respect from private
employers.”2%°

Therefore, the Court held, consistently with County of Los Angeles 1, that requiring local
government employers to participate in unemployment compensation with respect to their
employees was not a governmental “program” within the meaning of article XI1I B. In both of
these cases, the alleged mandate did not provide a service to the public, but rather a benefit to
employees of the local government; and in both cases the statute alleged to impose the mandate
resulted in the local government as an employer being treated under the law the same as private
employer entities.

County of Los Angeles v. Dept. of Industrial Relations (1989) 214 Cal.App.3d 1538 (County of
Los Angeles I1) provides another example. In that case the County sought reimbursement for
complying with earthquake and fire safety regulations applicable to elevators in public buildings,
but the court concluded that the regulations did not impose a new program or higher level of
service under the test articulated in County of Los Angeles 1.2% “County acknowledges that the
elevator safety regulations apply to all elevators, not just those which are publicly owned.”?!!
The court concluded that therefore the regulations “do not impose a ‘unique requirement’ on
local government, [and] they do not meet the second definition of ‘program’ established by
[County of Los Angeles 1].”22 Additionally, the court found the deputy county counsel’s
declaration that passenger elevators in all county buildings are necessary for the performance of
peculiarly governmental functions unpersuasive:

Even if we were to treat the submitted declaration as something more than mere
opinion, County has missed the point. The regulations at issue do not mandate
elevator service; they simply establish safety measures. In determining whether
these regulations are a program, the critical question is whether the mandated
program carries out the governmental function of providing services to the public,
not whether the elevators can be used to obtain these services. Providing
elevators equipped with fire and earthquake safety features simply is not “a
governmental function of providing services to the public.”?!3

209 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 67 [citing County of Los
Angeles v. State of California (1987) 43 Cal.3d 46, 58].

210 County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538,
1545,

211 County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538,
1545,

212 County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538,
1545,

213 County of Los Angeles v. Department of Industrial Relations (1989) 214 Cal.App.3d 1538,
1546 [quoting County of Los Angeles I, 43 Cal.3d at p. 56].
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Thus, the elevator safety regulations were held not to constitute a new program or higher level of
service both because they were not imposed uniquely, or differentially, on local government; and
because the regulations did not provide a governmental service to the public.

Here, the MMBA, and specifically the mandatory factfinding provisions and attendant activities
imposed by the test claim statute, are not a law of general application resulting in incidental costs
to local government. The MMBA and the impasse procedures apply specifically and exclusively
to local agencies. Section 3500 of the Government Code provides, in pertinent part provides:

It is the purpose of this chapter to promote full communication between public
employers and their employees by providing a reasonable method of resolving
disputes regarding wages, hours, and other terms and conditions of employment
between public employers and public employee organizations. It is also the
purpose of this chapter to promote the improvement of personnel management
and employer-employee relations within the various public agencies in the State
of California by providing a uniform basis for recognizing the right of public
employees to join organizations of their own choice and be represented by those
organizations in their employment relationships with public agencies. Nothing
contained herein shall be deemed to supersede the provisions of existing state law
...nor is it intended that this chapter be binding upon those public agencies that
provide procedures for the administration of employer-employee relations in
accordance with the provisions of this chapter. This chapter is intended, instead,
to strengthen merit, civil service and other methods of administering employer-
employee relations through the establishment of uniform and orderly methods of
communication between employees and the public agencies by which they are
employed.?%*

In addition, the test claim statute provides a service to the public: “The overall purpose of
Government Code section 3500 et seq., was to establish a procedure for discussion of working
conditions, etc., by organizations representing employees who are without the traditional means
of enforcing their demands by collective bargaining and striking, thus providing an alternative
which would discourage strikes and yet serve the public employees’ interests.”?!®> With respect
to AB 1606 specifically, the Assembly Floor Analysis quotes the bill’s author stating:

AB 1606 properly reflects the intent of the Legislature to strengthen collective
bargaining by ensuring employers and employees operate in good faith and work
collaboratively to deliver government services in a fair, cost-efficient manner.?

Therefore the stated purpose of the mandatory factfinding provisions of the MMBA is to
promote employer-employee relations and ensure that the parties negotiate in good faith and
“work collaboratively to deliver government services in a fair, cost-efficient manner.”?!’" This

214 Government Code section 3500 (Stats. 2000, ch. 901).

215 Service Employees’ International Union, Local No. 22 v. Roseville Community Hospital
(1972) 24 Cal.App.3d 400, 409.

218 Exhibit X, AB 1606, Assembly Floor Analysis, Third Reading, page 2.
217 Exhibit X, AB 1606, Assembly Floor Analysis, Third Reading, page 2.
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represents a clear state policy to promote efficiency in the collective bargaining process between
public employers and their employee organizations, such that public services provided by those
employees and their employers may be efficiently and continuously provided.

Based on the foregoing, the test claim statute imposes a new program or higher level of service
within the meaning of article XIII B, section 6.

3. The mandated activities impose costs mandated by the state.

For the mandated activities to constitute reimbursable state-mandated activities under article XI11
B, section 6 of the California Constitution, they must result in local agencies incurring increased
costs mandated by the state. Government Code section 17514 defines “costs mandated by the
state” as any increased cost that a local agency or school district incurs as a result of any statute
or executive order that mandates a new program or higher level of service. Government Code
section 17564(a) requires that no claim shall be made unless the claim exceeds $1,000. And, a
finding of costs mandated by the state means that none of the exceptions in Government Code
section 17556 apply to deny the claim.

Here, there are new state-mandated activities imposed on local agencies that are required to be
performed by staff or contractors. The claimant has alleged costs totaling $327,302.64 for fiscal
year 2015-2016 and $46,533.94 for fiscal year 2016-2017 for city staff participating in impasse
procedures, including the City Attorney, [Human Resources] Director, and Senior HR
Coordinator; as well as costs for “Contract Legal.”?!® Some of these costs may go beyond the
scope of the mandated activities as indicated in this Decision, but clearly exceed the $1,000
minimum requirement for filing a test claim.?%°

Additionally, no law or facts in the record support a finding that the exceptions specified in
Government Code section 17556 apply to this claim. There is, for example, no law or evidence
in the record that additional funds have been made available for the new state-mandated
activities, or that there is any fee authority specifically intended to pay the costs of the alleged
mandate.?%°

Based on the foregoing, the Commission finds that the 2012 test claim statute results in increased
costs mandated by the state within the meaning of article X111l B, section 6 and Government
Code section 17514.

V. Conclusion

Based on the foregoing analysis, the Commission partially approves this Test Claim, with a
reimbursement period beginning July 1, 2015, for local agencies defined in Government Code
section 17518 that are eligible to claim reimbursement under article XI1I B, section 6 of the
California Constitution??! (other than charter cities or counties with a charter prescribing binding

218 Exhibit A, Test Claim, pages 10-11.
219 Exhibit A, Test Claim, page 11.
220 See Government Code section 17556(d-e).

221 Government Code section 17518 defines “local agency” to mean “any city, county, special

district, authority, or other political subdivision of the state.” However, the courts have made it

clear that only those local agencies subject to the tax and spend provisions of articles XI1I A and
50

Local Agency Employee Organizations: Impasse Procedures Il, 16-TC-04
Draft Proposed Decision
50



arbitration in the case of an impasse pursuant to Government Code section 3505.5(¢)), for the
following reimbursable state-mandated activities and costs:

e Within five (5) days after receipt of the written request from the employee
organization to submit the parties’ differences to a factfinding panel, select a
member of the factfinding panel, and pay the costs of that member; pay half
the costs of the PERB-selected chairperson, or another chairperson mutually
agreed upon, including per diem, travel, and subsistence expenses, and; pay
half of any other mutually incurred costs for the factfinding process. (Gov.
Code 88 3505.4(a) and (b); 3505.5(b), (c) and (d).)

e Meet with the factfinding panel within ten (10) days after its appointment.
(Gov. Code § 3505.4(c).)

e Furnish the factfinding panel, upon its request, with all records, papers, and
information in their possession relating to any matter under investigation by or
in issue before the factfinding panel. (Gov. Code § 3505.4(c-d).)

e Receive and make publicly available the written advisory findings and
recommendations of the factfinding panel if the dispute is not settled within
30 days of appointment of the panel. (Gov. Code § 3505.5(a).)

All other activities and costs alleged in the Test Claim are denied.

XI11 B are eligible to claim reimbursement under article X111l B, section 6. (County of Fresno v.
State of California (1991) 53 Cal.3d 482, 487; Dept. of Finance v. Commission on State
Mandates (2016) 1 Cal.5th 749, 763 [quoting County of San Diego v. State of California, supra,
15 Cal.4th 68, 81]; Redevelopment Agency of San Marcos v. Commission on State Mandates
(1997) 55 Cal.App.4th 976; City of EI Monte v. Commission on State Mandates (2000) 83
Cal.App.4th 266, 281-282 [Redevelopment agencies cannot assert an entitlement to
reimbursement under article XII1 B, section 6, while enjoying exemption from article X1l B’s
spending limits.].)
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DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to
the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On March 23, 2018, I served the:

e Draft Proposed Decision, Schedule for Comments, and Notice of Hearing issued
March 23, 2018

Local Agency Employee Organizations: Impasse Procedures 11, 16-TC-04
Government Code Sections 3505.4, 3505.5, and 3505.7; as added or amended by
Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)
City of Oxnard, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on March 23, 2018 at Sacramento,
California.

ﬂMMuw

Jill L. agee

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562
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3/23/2018 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 3/22/18
Claim Number: 16-TC-04
Matter: Local Agency Employee Organizations: Impasse Procedures 11

Claimant: City of Oxnard

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
cityclerk@cityofsthelena.org

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office
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Local Government Programs and Services, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919
ECalderonYee@sco.ca.gov

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,

Sacramento, CA 95816
Phone: (916) 324-4112
Adagan@sco.ca.gov

J. Felix De La Torre, General Counsel, Public Employment Relations Board (D-12)
1031 18th Street, Sacramento, CA 95811

Phone: (916) 322-3198

fdelatorre@perb.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Patrick Dyer, Director, MGT Consulting

Claimant Representative

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-3411

pdyer@mgtconsulting.com

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
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Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dillong@csda.net

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Matt Jones, Commission on State Mandates

980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562

matt.jones@csm.ca.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompanysb90@gmail.com

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill. Magee@csm.ca.gov

Hortensia Mato, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS
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17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990

meredithcmiller@maximus.com

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Arthur Palkowitz, Artiano Shinoff

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 232-3122

apalkowitz@as7law.com

Steven Pavlov, Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Steven.Pavlov@dof.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS

808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 440-0845

markrewolinski@maximus.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov

Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Joe Stephenshaw, Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Joe.Stephenshaw(@sen.ca.gov
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Derk Symons, Staff Finance Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Derk.Symons@dof.ca.gov

James Throop, Chief Financial Officer, City of Oxnard
300 West Third Street, Oxnard, CA 93030

Phone: (805) 385-7475

Jim.Throop@oxnard.org

Jolene Tollenaar, MGT of America

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee(@surewest.net

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814

Phone: (916) 658-8249

jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities

1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8281
pwhitnell@cacities.org

Hasmik Yaghobyan, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-9653

hyaghobyan@auditor.lacounty.gov
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| Exhibit E
April 13, 2018

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Response to Draft Proposed Decision, 16-TC-04, Impasse Procedures 1l
Dear Ms. _Halsey:

The Department of Finance has reviewed the Draft Proposed Decision prepared by Commission
on State Mandates (Commission) staff in response to the Test Claim submitted by the City of
Oxnard {City) that alleges reimbursable, state-mandated costs associated with Chapter 680,
Statutes of 2011 (AB 646), and Chapter 314, Statutes of 2012 (AB 1606).

AB 646 allows local agency public employee organizations to request appointment of a fact-
finding panel to address disputes concerning conditions of employment with local agency
employers, if a mediator is unable {o arrange a settlement within 30 days. AB 646 states that
costs associated with the fact-finding shall be equally divided between the parties.

AB 1606 states that mediation is not a necessary pre-condition for a local agency public
employee organization to request appointment of a fact-finding panel pursuant to AB 646.
AB 1606 contains a legislative finding and declaration that ifs provisions are technical and
clarifying of existing law.

Commission staff recommend the Commission partially approve the Test Claim, with eligibility to
claim state reimbursement recommended for the following activities:

+ Selecting a member of the fact-finding panel and paying the member's costs, and paying
half of any mutually incurred costs for the fact-finding process.

» Meeting with the fact-finding pa'nel within 10 days of its appoiniment.

e Furnishing the fact-finding panel with specified information relating to any matter under
investigation or issue before the fact-finding panel.

# Receiving and making publicly available the written advisory findings and
recommendations of the fact-finding panel, if the dispute is not settled within 30 days.

Finance asserts that none of the activities listed above represent either a new program or the
provision of a higher level of service to the public. We disagree with the Commission staff
recommendations regarding the reimbursable nature of these activities. However, we do agree
with the Commission staff conclusion that the Commission’s jurisdiction in this case is limited to
AB 1606.



In City of Richmond v. Commission on State Mandates (1998) 64 Cal. App. 4" 1190, the court
stated that “(a) higher cost to the local government for compensating its employees is not the
same as a higher cost of providing services fo the public (emphasis added).” Thus, to be state-
reimbursable, there must be a higher level of service provided to the public.

The activities that Commission staff conclude are reimbursable mandated activities do not
constitute a new program or higher level of service. When a local agency participates in a fact-
finding panel with a public employee organization to resolve disputes concerning employment
conditions, the local agency is not providing a service to the public. The local agency’s
participation may have the salutary effect of promoting employer-employee relations and thus
ensuring government services are delivered in a fair, cost-effective manner. However, the act of
participating in the fact-finding panel does not, in itself, represent the provision of a service to
the public. Consequently, none of the City’s alleged costs qualify for reimbursement.

Furthermore, the statutes merely add a new fact-finding element to the existing collective
bargaining program. Because the activities do not represent a new program that provides a
higher level of service to the public, none of the activities identified as qualifying for
reimbursement are, in fact, state-reimbursable.

Sincerely,
ERIKA LI
Program Budget Manager



DECLARATION OF SERVICE BY EMAIL

I, the undersigned, declare as follows:

I am a resident of the County of Sacramento and I am over the age of 18 years, and not a party to

the within action. My place of employment is 980 Ninth Street, Suite 300, Sacramento,
California 95814.

On April 16, 2018, I served the:

e Finance’s Comments on the Draft Proposed Decision filed April 13,2018

Local Agency Employee Organizations: Impasse Procedures I, 16-TC-04
Government Code Sections 3505.4, 3505.5, and 3505.7; as added or amended by
Statutes 2011, Chapter 680 (AB 646) and Statutes 2012, Chapter 314 (AB 1606)
City of Oxnard, Claimant

By making it available on the Commission’s website and providing notice of how to locate it to
the email addresses provided on the attached mailing list.

[ declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on April 16, 2018 at Sacramento,
California.

A ’/" '
P 4 e s
At %7 L1y 97

Lorénzo Duran

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

(916) 323-3562




4/16/2018 Mailing List

COMMISSION ON STATE MANDATES

Mailing List
Last Updated: 4/13/18
Claim Number: 16-TC-04
Matter: Local Agency Employee Organizations: Impasse Procedures 11

Claimant: City of Oxnard

TO ALL PARTIES, INTERESTED PARTIES, AND INTERESTED PERSONS:

Each commission mailing list is continuously updated as requests are received to include or remove any
party or person on the mailing list. A current mailing list is provided with commission correspondence, and
a copy of the current mailing list is available upon request at any time. Except as provided otherwise by
commission rule, when a party or interested party files any written material with the commission
concerning a claim, it shall simultaneously serve a copy of the written material on the parties and interested
parties to the claim identified on the mailing list provided by the commission. (Cal. Code Regs., tit. 2, §
1181.3.)

Socorro Aquino, State Controller's Office

Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-7522

SAquino@sco.ca.gov

Harmeet Barkschat, Mandate Resource Services, LLC
5325 Elkhorn Blvd. #307, Sacramento, CA 95842
Phone: (916) 727-1350

harmeet@calsdrc.com

Lacey Baysinger, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

Ibaysinger@sco.ca.gov

Cindy Black, City Clerk, City of St. Helena
1480 Main Street, St. Helena, CA 94574
Phone: (707) 968-2742
ctzafopoulos@cityofsthelena.org

Allan Burdick,

7525 Myrtle Vista Avenue, Sacramento, CA 95831
Phone: (916) 203-3608

allanburdick@gmail.com

J. Bradley Burgess, MGT of America

895 La Sierra Drive, Sacramento, CA 95864
Phone: (916)595-2646
Bburgess@mgtamer.com

Evelyn Calderon-Yee, Burcau Chief, State Controller's Office
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Local Government Programs and Services, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-5919
ECalderonYee@sco.ca.gov

Gwendolyn Carlos, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-0706

gearlos@sco.ca.gov

Daniel Carrigg, Deputy Executive Director/Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8222

Dcarrigg@cacities.org

Annette Chinn, Cost Recovery Systems,Inc.

705-2 East Bidwell Street, #294, Folsom, CA 95630
Phone: (916) 939-7901

achinncrs@aol.com

Carolyn Chu, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8326

Carolyn.Chu@lao.ca.gov

Michael Coleman, Coleman Advisory Services
2217 Isle Royale Lane, Davis, CA 95616
Phone: (530) 758-3952

coleman@munil.com

Anita Dagan, Manager, Local Reimbursement Section, State Controller's Office

Local Government Programs and Services Division, Bureau of Payments, 3301 C Street, Suite 740,

Sacramento, CA 95816
Phone: (916) 324-4112
Adagan@sco.ca.gov

J. Felix De La Torre, General Counsel, Public Employment Relations Board (D-12)
1031 18th Street, Sacramento, CA 95811

Phone: (916) 322-3198

fdelatorre@perb.ca.gov

Marieta Delfin, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-4320

mdelfin@sco.ca.gov

Patrick Dyer, Director, MGT Consulting

Claimant Representative

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 443-3411

pdyer@mgtconsulting.com

Donna Ferebee, Department of Finance

915 L Street, Suite 1280, Sacramento, CA 95814
Phone: (916) 445-3274
donna.ferebee@dof.ca.gov

Susan Geanacou, Department of Finance
915 L Street, Suite 1280, Sacramento, CA 95814
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Phone: (916) 445-3274
susan.geanacou@dof.ca.gov

Dillon Gibbons, Legislative Representative, California Special Districts Association
1112 T Street Bridge, Suite 200, Sacramento, CA 95814

Phone: (916) 442-7887

dillong@csda.net

Heather Halsey, Executive Director, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

heather.halsey@csm.ca.gov

Sunny Han, Project Manager, City of Huntington Beach
2000 Main Street, Huntington Beach, CA 92648

Phone: (714) 536-5907

Sunny.han@surfcity-hb.org

Chris Hill, Principal Program Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814

Phone: (916) 445-3274

Chris.Hill@dof.ca.gov

Justyn Howard, Program Budget Manager, Department of Finance
915 L Street, Sacramento, CA 95814

Phone: (916) 445-1546

justyn.howard@dof.ca.gov

Edward Jewik, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-8564

ejewik@auditor.lacounty.gov

Matt Jones, Commission on State Mandates

980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562

matt.jones@csm.ca.gov

Jill Kanemasu, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 322-9891

jkanemasu@sco.ca.gov

Anita Kerezsi, AK & Company

3531 Kersey Lane, Sacramento, CA 95864
Phone: (916) 972-1666
akcompanysb90@gmail.com

Lisa Kurokawa, Burcau Chief for Audits, State Controller's Office
Compliance Audits Bureau, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 327-3138

lkurokawa(@sco.ca.gov

Jill Magee, Program Analyst, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

Jill. Magee@csm.ca.gov

Hortensia Mato, City of Newport Beach
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100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3000
hmato@newportbeachca.gov

Michelle Mendoza, MAXIMUS

17310 Red Hill Avenue, Suite 340, Irvine, CA 95403
Phone: (949) 440-0845
michellemendoza@maximus.com

Meredith Miller, Director of SB90 Services, MAXIMUS
3130 Kilgore Road, Suite 400, Rancho Cordova, CA 95670
Phone: (972) 490-9990

meredithcmiller@maximus.com

Lourdes Morales, Senior Fiscal and Policy Analyst, Legal Analyst's Office
925 L Street, Sacramento, CA 95814

Phone: (916) 319-8320

Lourdes.Morales@LAO.CA.GOV

Andy Nichols, Nichols Consulting

1857 44th Street, Sacramento, CA 95819
Phone: (916) 455-3939
andy@nichols-consulting.com

Arthur Palkowitz, Artiano Shinoff

2488 Historic Decatur Road, Suite 200, San Diego, CA 92106
Phone: (619) 232-3122

apalkowitz@as7law.com

Steven Pavlov, Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Steven.Pavlov@dof.ca.gov

Jai Prasad, County of San Bernardino

Office of Auditor-Controller, 222 West Hospitality Lane, 4th Floor, San Bernardino, CA 92415-0018
Phone: (909) 386-8854

jai.prasad@atc.sbcounty.gov

Mark Rewolinski, MAXIMUS

808 Moorefield Park Drive, Suite 205, Richmond, VA 23236
Phone: (949) 440-0845

markrewolinski@maximus.com

Camille Shelton, Chief Legal Counsel, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814

Phone: (916) 323-3562

camille.shelton@csm.ca.gov

Carla Shelton, Commission on State Mandates
980 9th Street, Suite 300, Sacramento, CA 95814
Phone: (916) 323-3562
carla.shelton@csm.ca.gov

Jim Spano, Chief, Mandated Cost Audits Bureau, State Controller's Office
Division of Audits, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 323-5849

jspano@sco.ca.gov
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Dennis Speciale, State Controller's Office

Division of Accounting and Reporting, 3301 C Street, Suite 700, Sacramento, CA 95816
Phone: (916) 324-0254

DSpeciale@sco.ca.gov

Joe Stephenshaw, Director, Senate Budget & Fiscal Review Committee
California State Senate, State Capitol Room 5019, Sacramento, CA 95814
Phone: (916) 651-4103

Joe.Stephenshaw(@sen.ca.gov

Derk Symons, Staff Finance Budget Analyst, Department of Finance
Local Government Unit, 915 L Street, Sacramento, CA 95814
Phone: (916) 445-3274

Derk.Symons@dof.ca.gov

James Throop, Chief Financial Officer, City of Oxnard
300 West Third Street, Oxnard, CA 93030

Phone: (805) 385-7475

Jim.Throop@oxnard.org

Jolene Tollenaar, MGT of America

2251 Harvard Street, Suite 134, Sacramento, CA 95815
Phone: (916) 243-8913

jolenetollenaar@gmail.com

Evelyn Tseng, City of Newport Beach

100 Civic Center Drive, Newport Beach, CA 92660
Phone: (949) 644-3127
etseng@newportbeachca.gov

Brian Uhler, Principal Fiscal & Policy Analyst, Legislative Analyst's Office
925 L Street, Suite 1000, Sacramento, CA 95814

Phone: (916) 319-8328

Brian.Uhler@LAO.CA.GOV

Renee Wellhouse, David Wellhouse & Associates, Inc.
3609 Bradshaw Road, H-382, Sacramento, CA 95927
Phone: (916) 797-4883

dwa-renee@surewest.net

Jennifer Whiting, Assistant Legislative Director, League of California Cities
1400 K Street, Suite 400, Sacramento , CA 95814

Phone: (916) 658-8249

jwhiting@cacities.org

Patrick Whitnell, General Counsel, League of California Cities

1400 K Street, Suite 400, Sacramento, CA 95814

Phone: (916) 658-8281
pwhitnell@cacities.org

Hasmik Yaghobyan, County of Los Angeles

Auditor-Controller's Office, 500 W. Temple Street, Room 603, Los Angeles, CA 90012
Phone: (213) 974-9653

hyaghobyan@auditor.lacounty.gov
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Exhibit F

State of California PUBLIC EMPLOYMENT RELATIONS BOARD
Sacramento Regional Office
MEMORANDUM 1031 18th Street

Sacramento, CA 95811-4124

DATE: June 18, 2012

TO : Eric Stern RECEIVED
August 26, 2016

FROM ¢ Les Chisholm Commission on
State Mandates

SUBJECT : Proposed Rulemaking—Factfinding under the Meyers-Milias-Brown
Act—Request for Approval of Standard Form 399

The Public Employment Relations Board (PERB or Board) is requesting the Department of
Finance’s approval for the Form 399 that will accompany the submission of a rulemaking file
to the Office of Administrative Law. As described below, the new and amended regulations
included in this rulemaking do not have a fiscal impact on state or local government.

Background

Prior to January 1, 2012, the Meyers-Milias-Brown Act (MMBA) (Gov. Code, § 3500 et seq.)
did not provide for mandatory impasse procedures, although allowing for voluntary mediation
in section 3505.2 and authorizing local agencies to adopt additional dispute resolution
procedures in section 3507. Assembly Bill 646 (Chapter 680, Statutes of 2011), while not
changing the voluntary mediation provisions of section 3505.2, repealed the prior section
3505.4 and enacted new sections 3505.4, 3505.5, and 3505.7. Pursuant to Assembly Bill 646,
the MMBA provides for a factfinding process that must be exhausted prior to a public agency’s
unilateral implementation of its last, best and final offer. (Gov. Code, § 3505.7.) Following
the enactment of Assembly Bill 646, PERB identified proposed regulation changes that were
necessary for the implementation of PERB’s responsibilities pursuant to Assembly Bill 646.

These regulatory changes were adopted first as emergency regulations, and took effect on
January 1, 2012. The Board subsequently provided notice of proposed rulemaking for the
adoption of the same regulatory changes, held a public hearing on June 14, 2012, and voted to
approve the regulations at its public meeting held on June 14, 2012.

Description of Regulatory Changes

Section 32380 of the Board’s regulations identifies administrative decisions that are not
appealable. The proposed changes would, consistent with proposed section 32802, add a new
paragraph identifying as non-appealable all determinations made with respect to the
sufficiency of a factfinding request filed under section 32802. Consistent with existing
Sections 32380 and 32793, which do not allow for appeals to the Board itself concerning
impasse determinations under other statutes administered by PERB, such determinations would
not be appealable to the Board itself under the MMBA,

Section 32603 describes unfair practices by a public agency under the MMBA, and Section
32604 defines employee organization unfair practices under the MMBA. The current language
includes a provision making it an unfair practice to fail to participate in good faith in any



impasse procedures mutually agreed upon or required under the local rules of the public
agency. The proposed changes would amend the language of each of these sections to also
make it an unfair practice to fail to participate in impasse procedures required by the MMBA.

Proposed Section 32802 defines the process and timelines for filing a request for factfinding
under the MMBA. The process and timelines are consistent with the express requirements and
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which
the Legislature identified the need to provide for a mandatory and uniform impasse procedure
in order to make negotiations more effective. Harmonizing of the statutory changes made by
Assembly Bill 646 requires the conclusion that factfinding is mandatory, if requested by an
exclusive representative, for all local government agencies except those specifically exempted
by Government Code section 3505.5(e).

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to
provide clarity, PERB adopted regulations that provide for factfinding both where mediation
has occurred, and where it has not.!

Proposed Section 32804 defines the timeline and process for the appointment of a neutral
chairperson of a factfinding panel, in cases where the Board finds a factfinding request to be
valid. Consistent with the statute, PERB would not appoint a chairperson if the parties are able
mutually to agree upon a chairperson. In order to assist the parties, PERB would provide for
each sufficient request a list of seven names of neutrals from which the parties could select the
chairperson, either by the alternate striking of names or other method upon which the parties
agree. The parties would also be able to select any other person as the chairperson by mutual
agreement, If the parties are unable to agree on a chairperson, PERB would appoint one of the
persons on the list of seven as the chairperson.

Attachments

I Currently pending before the Legislature is consideration of Assembly Bill 1606.
Assembly Bill 1606 would clarify the language of Government Code section 3505.4 in'a
manner consistent with the proposed language of PERB Regulation 32802.



TITLE 8. PUBLIC EMPLOYMENT RELATIONS BOARD
NOTICE OF PROPOSED RULEMAKING

The Public Employment Relations Board (Board) proposes to adopt and amend the regulations
described below after considering all comments, objections or recommendations regarding the
proposed action.

REGULATORY ACTION

The Board proposes to amend sections 32380, 32603, and 32604, and to add sections 32802
and 32804. Section 32380 identifies types of administrative decisions by Board agents that are
not appealable to the Board itself. Section 32603 describes unfair practices by a public agency
under the Meyers-Milias-Brown Act (MMBA). Section 32604 describes unfair practices by an
employee organization under the MMBA., Proposed section 32802 provides for the filing of
requests for factfinding with PERB under the MMBA, describes when a request may be filed
and the requirements for filing, and provides that determinations as to sufficiency of a request
are not appealable. Proposed section 32804 describes the timelines and procedures for the
selection of a neutral chairperson of a factfinding panel pursuant to a sufficient request filed
under proposed section 32802,

PUBLIC HEARING

The Board will hold a public hearing at 10;00 a.m., on June 14, 2012, in Room 103 of its
headquarters building, located at 1031 18th Street, Sacramento, California. Room 103 is
wheclchair accessible. At the hearing, any person may orally present statements or arguments
relevant to the proposed action described in the Informative Digest. It is requested, but not
required, that persons making oral comments at the hearing submit a written copy of their
testimony at the hearing. Any person wishing to testify at the hearing is requested to notify the
Office of the General Counsel as early as possible by calling (916) 322-3198 to permit the
orderly scheduling of witnesses and to permit arrangements for an interpreter to be made if
necessary.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments
relevant to the proposed regulatory action to the Board. The written comment period closes at



5:00 p.m. on June 12, 2012, Written comments will also be accepted at the public hearing.
Submit written comments to:

Les Chisholm, Division Chief
Office of the General Counsel
Public Employment Relations Board
1031 18th Street
Sacramento, CA 95811
FAX: (916) 327-6377
E-mail: Ichisholmi@petb.ca.gov

AUTHORITY AND REFERENCE

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and
repeal rules and regulations to carry out the provisions and effectuate the purposes and policies
of the Educational Employment Relations Act (EERA). Pursuant to Government Code
sections 3509(a) and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and
regulations to carry out the provisions and effectuate the purposes and policies of the Meyers-
Milias-Brown Act (MMBA). Government Code section 3513(h) authorizes the Board to
adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Ralph C. Dills Act (Dills Act). Government Code section 3563
authorizes the Board to adopt, amend and repeal rules and regulations to carry out the
provisions and effectuate the purposes and policies of the Higher Education Employer-
Employee Relations Act (HEERA). Pursuant te Public Utilities Code section 99561(f), the
Board is authorized to adopt, amend and repeal rules and regulations to carry out the
provisions and effectuate the purposes and policies of the Loos Angeles County Metropolitan
Transportation Authority Transit Employer-Employee Relations Act (TEERA), Pursuant to
Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized to adopt, amend
and repeal rules and regulations to carry out the provisions and effectuate the purposes and
policies of the Trial Court Governance and Employment Protection Act (Trial Court Act).
Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to
adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act
(Court Interpreter Act).

General reference for section 32380 of the Board’s regulations: Government Code sections
3505.4, 3509, 3513(h), 3541.3(k) and (n}, 3563(j) and (m), 71639.1 and 71825; and Public
Utilities Code section 99561(j) and (m). General reference for section 32603 of the Board’s
regulations: Government Code sections 3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5,
3505.7, 3506, 3506.5, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1, 3508.5 and 3509; and
Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608. General reference for
section 32604 of the Board’s regulations: Government Code sections 3502, 3502.1, 3502.5,
3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code; and
Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608. General reference for
proposed section 32802 of the Board’s regulations: Government Code sections 3505.4, 3505.5,



and 3505.7. General reference for proposed section 32804 of the Board’s regulations:
Government Code sections 3505.4, 3505.5, and 3505.7.

POLICY STATEMENT OVERVIEW

PERB is a quasi-judicial agency which oversees public sector collective bargaining in

‘California. PERB presently administers seven collective bargaining statutes, ensures their
consistent implementation and application, and adjudicates disputes between the parties subject
to them. The statutes administered by PERB are; the Meyers-Milias-Brown Act (MMBA) of
1968, which established collective bargaining for California’s city, county, and local special
district employers and employees; the Educational Employment Relations Act (EERA) of 1976
establishing collective bargaining in California’s public schools (K-12) and community
colleges; the State Employer-Employee Relations Act of 1978, known as the Ralph C. Dills
Act (Dills Act), establishing collective bargaining for state government employees; the Higher
Education Employer-Employee Relations Act (HEERA) of 1979 extending the same coverage
to the California State University System, the University of California System and Hastings
College of Law; the Los Angeles County Metropolitan Transportation Authority Transit
Employer-Employee Relations Act (TEERA) of 2003, which covers supervisory employees of
the Los Angeles County Metropolitan Transportation Authority; and the Trial Court
Employment Protection and Governance Act (Trial Court Act) of 2000 and the Trial Court
Interpreter Employment and Labor Relations Act (Court Interpreter Act) of 2002, which
together provide for collective bargaining rights for most trial court employees.

Prior to January 1, 2012, the MMBA did not provide for any mandatory impasse procedures,
although allowing for voluntary mediation in section 3505.2 and authorizing local agencies to
adopt additional dispute resolution procedures in section 3507. Pursuant to Assembly Bill 646
(Chapter 680, Statutes of 2011), the MMBA was amended to provide for a factfinding process
that must be exhausted prior to a public agency’s unilateral implementation of its last, best and
final offer. Assembly Bill 646, while not changing the voluntary mediation provisions of
section 3505.2, repealed the prior section 3505.4 and enacted new sections 3505.4, 3505.5, and
3505.7.

Under section 3505.4, in the absence of an agreement between a public agency and an
exclusive representative, the employee organization may submit a request for factfinding to
PERB. This section further describes PERB’s responsibilities with respect to the selection or
appointment of the neutral chairperson of the factfinding panel, and the timelines that are
applicable to the process.

INFORMATIVE DIGEST

Section 32380 identifies administrative decisions that are not appealable. The proposed
changes would, consistent with proposed section 32802, add a new paragraph identifying as
non-appealable all determinations made with respect to the sufficiency of a factfinding request
filed under section 32802. Section 32380 would also be revised to add MMBA section 3505.4
to the reference citations, and to make various non-substantive changes to other reference
citations.



Section 32603 describes unfair practices by a public agency under MMBA, The current
language includes a provision making it an unfair practice to fail to participate in good faith in
any impasse procedures mutually agreed upon or required under the local rules of the public
agency. The proposed changes would amend the language to also make it an unfair practice to
fail to participate in impasse procedures required by the MMBA. Section 32603 would also be
revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to
make various non-substantive changes to other reference citations.

Section 32604 describes unfair practices by an employee organization under MMBA., The
current language includes a provision making it an unfair practice to fail to participate in good
faith in any impasse procedures mutually agreed upon or required under the local rules of the
public agency. The proposed changes would amend the language to also make it an unfair
practice to fail to participate in impasse procedures required by the MMBA. Section 32604
would also be revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference
citations, and to make various non-substantive changes to other reference citations.

Proposed section 32802 would describe when and in which office a request for factfinding may
be filed with the Board. The new section would further describe the timeline for PERB’s
determination as to the sufficiency of the request, and would specify that such determinations
are not appealable to the Board itself.

Proposed section 32804 would describe the process, in cases where the Board finds a
factfinding request to be valid, for the selection or appointment of the neutral chairperson of a
factfinding panel. The new section would further specify, consistent with the provisions of
MMBA section 3505.5, that PERB will not be responsible in any case for the costs of the panel
chairperson.

CONSISTENT AND COMPATIBLE WITH EXISTING STATE REGULATIONS

During the process of developing these regulations and amendments, PERB has conducted a
search of any similar regulations on this topic and has concluded that these regulations are
neither inconsistent nor incompatible with existing state regulations.

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS

These regulations and changes will improve the public sector labor environment and the
collective bargaining process by providing additional dispute resolution procedures and
promoting full communication between public employers, their employees and representatives
in resolving disputes over wages, hours and other terms and conditions of employment. These
regulations further the policy of bilateral resolution of public sector labor disputes, During a
time in which many public employers, employees, and employees’ representatives must
address severe financial shortfalls, these regulations benefit all parties by providing procedural
certainty to reduce further financial hardships and promote bilateral resolution of conflicts
without disrupting essential public services. As an additional benefit, these changes will help
PERB’s constituents to avoid unnecessary and costly unfair practices and related litigation.
Additionally, when public sector labor disputes are resolved in less costly ways, the



community at-large benefits from those cost-savings. Finally, the propesed amendments
clarify the definition of “unfair practices” under the MMBA.,

DISCLOSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts: Initial determination of the agency is
that the proposed action would not impose any new mandate.

Cost to any local agency or school district which must be reimbursed in accordance
with Government Code section 17500 et seq: Initial determination of the agency is that
the proposed action would not impose any new costs, and therefore requires no
reimbursement.

Other non-discretionary cost or savings imposed upon local agencies: None
Costs or savings to state agencies: None
Cost or savings in federal funding to the state: None

Cost impact on representative private persons or businesses: The agency is not aware
of any cost impacts that a representative private person or business would necessarily
incur in reasonable compliance with the proposed action.

Significant statewide adverse economic impact directly affecting business including the
ability of California businesses to compete with businesses in other states: Initial
determination of the agency is that the proposed action will have no impact.

Significant effect on housing costs: The agency’s initial determination is that there is
no effect on housing costs.

The proposed regulations will not affect small business because they only affect public
employers and public employees.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT

The adoption of the proposed amendments will neither create nor eliminate jobs in the State of
California nor result in the elimination of existing businesses or create or expand businesses in
the State of California. The adoption of the proposed amendment will benefit public
employers, employees, employees’ representatives and the community at-large by further
facilitating the resolution of public sector labor disputes by providing additional dispute
resolution procedures and promoting full and bilateral communication between PERB’s
constituents. In so doing, California residents’ welfare will receive the benefit of stable
collective bargaining and dispute resolution, which translates to continuous delivery of the
essential services that these employers and employees provide to California communities.



CONSIDERATION OF ALTERNATIVES

A rulemaking agency must determine that no reasonable alternative considered by the agency
or that has otherwise been identified and brought to the attention of the agency would be more
effective in carrying out the purpose for which the action is proposed, would be as effective
and less burdensome to affected private persons than the proposed action, or would be more
cost-effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law.

The Board invites interested persons to present statements or arguments with respect to
alternatives to the proposed regulations at the above-mentioned hearing or during the written
comment period.

PRELIMINARY ACTIVITIES

PERB staff began meeting with interested parties about the statutory changes made by
Assembly Bill 646 in October 2011; circulated discussion drafts of possible regulations; held
open meetings to take comments and suggestions on November 8, 2011 (Oakland) and
November 10, 2011 {Glendale); and posted copies of the discussion drafts, written comments
from parties, and the staff recommendations on the Board’s web site. Additional public
comments were received at the December 8, 2011 public Board meeting, at which time the
Board authorized submission of an emergency rulemaking package to implement the
provisions of Assembly Bill 646. The Board has also relied upon the Economic Impact
Assessment identified in this Notice in proposing regulatory action.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED
REGULATIONS

The Board will have the entire rulemaking file available for inspection and copying throughout
the rulemaking process at its office, at the address below. As of the date this notice is
published in the California Regulatory Notice Register, the rulemaking file consists of this
notice, the proposed text of the regulations and the Initial Statement of Reasons. Copies of
these documents and the Final Statement of Reasons, when available, may be obtained by
contacting Jonathan Levy or Katherine Nyman at the address or phone number listed below,
and are also available on the Board’s web site (see address below).

ADOPTION OF PROPOSED REGULATIONS, AVAILABILITY OF CHANGED OR
MODIFIED TEXT AND FINAL STATEMENT OF REASONS

Following the hearing, the Board may adopt the proposed regulations substantially as
described in this notice. If modifications are made which are sufficiently related to the
originally proposed text, the modified text -- with changes clearly indicated -- shall be made
available to the public for at least 15 days prior to the date on which the Board adopts the
regulations. Requests for copies of any modified regulations and/or the final statement of
reasons should be sent to the attention of Jonathan Levy or Katherine Nyman at the address



indicated below. The Board will accept written comments on the modified regulations for 15
days after the date on which they are made available.

INTERNET ACCESS

The Board will maintain copies of this Notice, the Initial Statement of Reasons and the text of
the proposed regulations on its web site, found at www.perb.ca.gov, throughout the rulemaking
process. Written comments received during the written comment period will also be posted on
the web site. The Final Statement of Reasons or, if applicable, notice of a decision not to
proceed will be posted on the web site following the Board’s action.

CONTACT PERSONS

Any questions or suggestions regarding the proposed action or the substance of the proposed
regulations should be directed to:

Jonathan Levy, Regional Attorney
Public Employment Relations Board
1031 18th Street
Sacramento, CA 95811
{(916) 327-8387

or

Katherine Nyman, Regional Attorney
Public Employment Relations Board
1031 18th Street
Sacramento, CA 95811
(916) 327-8386



INITIAL STATEMENT OF REASONS

Prior to January 1, 2012, the Meyers-Milias-Brown Act (MMBA) (Gov. Code, § 3500 et seq.)
did not provide for mandatory impasse procedures, although allowing for voluntary mediation
in section 3505.2 and authorizing local agencies to adopt additional dispute resolution
procedures in section 3507, Assembly Bill 646 (Chapter 680, Statutes of 2011}, while not
changing the voluntary mediation provisions of section 3505.2, repealed the prior section
3505.4 and enacted new sections 3505.4, 3505.5, and 3505.7. Pursuant to Assembly Bill 646,
the MMBA provides for a factfinding process that must be exhausted prior to a public agency’s
unilateral implementation of its last, best and final offer. (Gov. Code, § 3505.7.)

Under section 3505.4, in the absence of an agreement between a public agency and an
exclusive representative, the employee organization may submit a request for factfinding to the
Public Employment Relations Board (PERB or Board). This section further describes PERB’s
responsibilities with respect to the selection or appointment of the neutral chairperson of the
factfinding panel, and the timelines that are applicable to the process.

The proposed regulation changes that have been identified as necessary for the implementation
of PERB’s responsibilities pursuant to Assembly Bill 646 are described below.

Section 32380 of the Board’s regulations identifies administrative decisions that are not
appealable. The proposed changes would, consistent with proposed section 32802, add a new
paragraph identifying as non-appealable all determinations made with respect to the
sufficiency of a factfinding request filed under section 32802. Consistent with existing
Sections 32380 and 32793, which do not allow for appeals to the Board itself concerning
impasse determinations under other statutes administered by PERB, such determinations would
not be appealable to the Board itself under the MMBA. Section 32380 would also be revised
to add MMBA section 3505.4 to the reference citations, and to make various non-substantive
changes to other reference citations.

Section 32603 describes unfair practices by a public agency under the MMBA. The current
language includes a provision making it an unfair practice to fail to participate in good faith in
any impasse procedures mutually agreed upon or required under the local rules of the public
agency. The proposed changes would amend the language to also make it an unfair practice to
fail to participate in impasse procedures required by the MMBA. Section 32603 would also be
revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to
make various non-substantive changes to other reference citations,

Section 32604 defines employee organization unfair practices under the MMBA. The current
language includes a provision making it an unfair practice to fail to participate in good faith in
any impasse procedures mutually agreed upon or required under the local rules of the public
agency. The proposed changes would amend the language to also make it an unfair practice to
fail to participate in impasse procedures required by the MMBA. Section 32604 would also be
revised to add MMBA sections 3505.4, 3505.5, and 3505.7 to the reference citations, and to
make various non-substantive changes to other reference citations.
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Proposed Section 32802 defines the process and timelines for filing a request for factfinding
under the MMBA. The process and timelines are consistent with the express requirements and
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which
the Legislature identified the need to provide for a mandatory and uniform impasse procedure
in order to make negotiations more effective. During the workshop process that preceded the
adoption of emergency regulations, some parties advocated limiting the application of this
regulation and MMBA factfinding to situations where the parties had first engaged in
mediation. Based on the language of the MMBA, as amended by Assembly Bill 646, as well
as evidence of legislative intent and the comments submitted by most other interested parties,
this alternative approach has been rejected for purposes of the proposed regulations. Instead, it
appears that harmonizing of the statutory changes made by Assembly Bill 646 requires the
conclusion that factfinding is mandatory, if requested by an exclusive representative, for all
local government agencies except those specifically exempted by Government Code section
3505.5(e).

It is correct that Government Code section 3505.4(a), as re-added by Assembly Bill 646,
references a request for factfinding where “the mediator is unable to effect settlement of the
controversy within 30 days after his or her appointment.” However, Assembly Bill 646 also
repealed the prior language of section 3505.4, which set forth under what conditions an
employer could implement its last, best and final offer. In new section 3505.7, the MMBA
provides that such an implementation may only occur, “After any applicable mediation and
factfinding procedures have been exhausted, but no earlier than 10 days after the factfinders’
written findings of fact and recommended terms of settlement have been submitted to the
parties pursuant to Section 3505.5.” (Emphasis added.) In order to harmonize the language of
Section 3505.7 with that of 3505.4, and in order to provide clarity, PERB adopted proposed
emergency regulations that provide for factfinding both where mediation has occurred, and
where it has not.

This conclusion is also highly consistent with the available evidence of legislative intent. For
example, the author of Assembly Bill 646 was quoted in the June 22, 2011 Bill Analysis, in
relevant part, as follows:

Currently, there is no requirement that public agency employers
and employee organizations engage in impasse procedures where
efforts to negotiate a collective bargaining agreement have failed.
Without impasse procedures, negotiations may not be fully
effective, and bargaining may break down before all avenues for
agreement are explored. Many municipalities and public
agencies promulgate local rules which include impasse rules and
procedures. However, this requirement is not uniform, and the
lack of uniformity may serve to create confusion and uncertainty.

The creation of mandatory impasse procedures is likely to

increase the effectiveness of the collective bargaining process, by
enabling the parties to employ mediation and fact-finding in order

11



to assist them in resolving differences that remain after
negotiations have been unsuccessful.

Under proposed Section 32802, where parties have not reached an agreement, an exclusive
representative may file its request with PERB, and must serve its request on the employer. If
the parties have not agreed to mediate the bargaining dispute, and are not subject to a required
mediation process adopted pursuant to MMBA section 3507, the request must be filed within
30 days of the date that either party has provided the other with written notice of a declaration
of impasse. Where a mediator has been appointed or selected to help the parties to effectuate a
settlement, the request may not be filed until at least 30 days after the date the mediator was
appointed, but also not more than 45 days following that date. In either circumstance, the
intent of the timelines in the proposed section is to allow the parties sufficient time to resolve
their dispute on their own, without utilization of the statutory impasse procedure, but also to
provide certainty for all parties as to the time within which a request for factfinding may be
filed. This proposed section also describes the Board’s process concerning such requests and
specifies the timeframe within which the Board must act. Finally, the section provides that
determinations regarding whether a request filed under this section is sufficient shall not be
appealable to the Board itself, consistent with how impasse determinations under other statutes
are treated.

Proposed Section 32804 defines the timeline and process for the appointment of a neutral
chairperson of a factfinding panel, in cases where the Board finds a factfinding request to be
valid. Consistent with the statute, PERB would not appoint a chairperson if the parties are able
mutually to agree upon a chairperson. In order to assist the parties, PERB would provide for
each sufficient request a list of seven names of neutrals from which the parties could select the
chairperson, either by the alternate striking of names or other method upon which the parties
agree. The parties would also be able to select any other person as the chairperson by mutual
agreement. If the parties are unable to agree on a chairperson, PERB would appoint one of the
persons on the list of seven as the chairperson. The number seven was specified in order to
provide an odd number for purposes of the alternate striking of names, and based on PERB’s
normal practice in similar situations under other statutes, as well as the customary practice of
many agencies that provide lists of neutrals to parties upon request. Consistent with the
express provisions of the statute, the regulation also specifies that PERB shall ot bear the-
costs for the chairperson under any circumstance.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S
REASONS FOR REJECTING THOSE ALTERNATIVES

As discussed above, during the workshop process that preceded the adoption of the related
emergency regulations, some parties advocated limiting MMBA factfinding to situations where
the parties had first engaged in mediation. This alternative interpretation of Assembly Bill 646
was considered by PERB, However, based on the language of the MMBA, as amended by
Assembly Bill 646, as well as the above-referenced evidence of legislative intent and the
comments submitted by most other interested parties, this alternative interpretation was
rejected for purposes of both the emergency and proposed regulations. PERB concluded, when
adopting the emergency regulations, that harmonizing the statutory changes made by Assembly
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Bill 646 required PERB to conclude that factfinding is mandatory, if requested by an exclusive
representative, for all local government agencies except those specifically exempted by
Government Code section 3505.5(e).

PERB fully intends to solicit further public comments and conduct a public hearing on these
issues and interpretations in order to evaluate the possibility and strength of other alternatives
through the regular rule making process.

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS

These regulations and changes will improve the public sector labor environment and the
collective bargaining process by providing additional dispute resolution procedures and
promoting full communication between public employers, their employees and representatives
in resolving disputes over wages, hours and other terms and conditions of employment. These
regulations further the policy of bilateral resolution of public sector labor disputes. During a
time in which many public employers, employees, and employces’ representatives must
address severe financial shortfalls, these regulations benefit all parties by providing procedural
certainty to reduce further financial hardships and promote bilateral resolution of conflicts
without disrupting essential public services. As an additional benefit, these changes will help
PERB’s constituents to avoid unnecessary and costly unfair practices and related litigation.
Additionally, when public sector labor disputes are resolved in less costly ways, the
community at-large benefits from those cost-savings.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT
WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

PERB has not identified any alternatives that would lessen any adverse impact on small
business and has not identified any adverse impacts on small businesses as a result of these
proposed regulations.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR
DOCUMENTS RELIED UPON

PERB relied upon the Economic Impact Assessment prepared regarding the proposed
regulations. PERB did not rely upon any other technical, theoretical, or empirical studies,
report or documents in proposing the adoption of these regulations.

MANDATED USE OF SPECIFIC TECHNOLOGIES OR EQUIPMENT

PERB’s proposed regulations do not mandate the use of any specific technologies or
equipment.
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PROPOSED TEXT
Scetion 32380 Limitation of Appeals.
The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse,.

(d) A decision by.a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA,

Authority cited: Sections 3509(z), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 7 1825(b),
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3503.4.

3509, 3513(h), 3541.3(k);-3541-3 and (n), 3563(j);3563 and (m), 71639.1 and 71825,
Government Code; and Section 99561(j); and (m), Public Utilities Code.

Section 32603. Employer Unfair Practices under MMBA,
It shall be an unfair practice for a public agency to do any of the following:

() Interfere with, intimidate, restrain, coerce or discrimirate against public employees
because of their excrcise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Govesnment Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507.

(¢) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employess to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(d) or any local rule adopted pursuant to Government Code section 3507.

(e) Fail to exercise good faith whil¢ participating in any impasse procedure mutually agreed to

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507,
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(f) Adopt or enforce a local rule that is not in conformance with MMBA.

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507,

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3506.5, 3507, 3507(d),
3507.1, 3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Eipelightorsnion

Local-1186-v-City-of-Valleje Firefighters Union Local 1186 v. City of Vallejo (1974) 12
Cal.3d 608.

Section 32604, Employee Organization Unfair Practices under MMBA,
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

{c) Refuse or fail to mect and confer in good faith as required by Government Code scction
1505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
scetion 3507,

Authority cited: Sections 3509(a) and 3541 3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509,
Government Code; and MMMW% Firefighters Union,
Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608,

Section 32802, Request for Factfinding Under the MMBA,

(a)_An exclusive representative may request that the parties’ differences be submittedto a
factfinding panel, The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days. following the appointment or selection
of a mediator pursuant either to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules; or

(2) If the dispute was not submitted to mediation, not later tha days following the date that
gither party provided the other with written notice ofa declaration of impasse.

(b)_A request for factfinding must be filed with the appropriate regional office; service and

oof of service pursuant to Section 32140 are requir

(¢) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection {a)(1) or (2). above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member within five ‘

working days.

(d) “Working days.” for purposes of this Scction and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open for business.

{e)_The determination as to whether a request is sufficient not be appealable to the Board
itself,

Authority cited: Sections 3509(a) and 3541.3(¢) and (g), Government Code, Reference:
Sections 35054, 3505.5, and 3505.7. Government Code,

32804, Appointment of Person $9 Chair Factfinding Panel Under the MMBA
If a request is determined to be sufficient under Section 32802, the Board shall, within five

working days following this determination, submit to the parties the names of seven persons.

drawn from the list of neutral factfinders established pursuant to Government Code section
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the

chairperson unless notified by the parties within five working days thaf they have mutually
agreed upon a person to chair the panel in lieu of a_chairperson selected by the Board. In no

case will the Board be responsible for the costs of th airperson.

Authority cited: Sections 3509(a) and 3541.3(¢) and (g). Government Code. Refetence:
Sections 3505.4, 3505.5, and 3505.7. Government Code.
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ECONOMIC IMPACT ASSESSMENT
(Government Code section 11346.3(b))

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective
January 1, 2012, the Meyers-Milias-Brown Act (MMBA), the collective bargaining statute
applicable to local governments (cities, counties, and special districts) in California, provides for
a mandatory impasse procedure—factfinding before a tripartite panel—upon the request of an
exclusive representative where the parties have not reached a settlement of their dispute. The
Public Employment Relations Board (PERB) is responsible for the appointment of the neutral
chairperson of the factfinding panel unless the parties mutually agree upon the selection of the
chairperson. This new legislation and the duties imposed on PERB under it require amendments
to existing regulations as well as the adoption of new regulations in order to fully implement the
legislation and PERB’s role.

The proposed regulations clarify and interpret California Government Code sections 3505.4,
3505.5 and 3505.7, and provide guidelines for the filing and processing of requests for
factfinding under the MMBA.

In accordance with Government Code Section 11346,3(b), the Public Employment Relations
Board has made the following assessments regarding the proposed regulations:

Creation or Elimination of Jobs Within the State of California

The proposed regulations are designed to provide guidelines for the filing and processing of
requests for factfinding under the MMBA. In clarifying and interpreting California Government
Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no jobs in
California will be created or eliminated.

Creation of New or Elimination of Existing Businesses Within the State of California

The proposed regulations are designed to provide guidelines for the filing and processing of
requests for factfinding under the MMBA. In clarifying and interpreting California Government
Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no new
businesses in California will be created or existing businesses eliminated.

Expansion of Businesses or Elimination of Existing Businesses Within the State of
California

The proposed regulations are designed to provide guidelines for the filing and processing of
requests for factfinding under the MMBA. In clarifying and interpreting California Government
Code sections 3505.4, 3505.5 and 3505.7 with the proposed factfinding guidelines, no existing
businesses in California will be expanded or eliminated.
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Benefits of the Regulations

The proposed regulations are designed to provide guidelines for the filing and processing of
requests for factfinding under the MMBA. Through the guidelines, the Public Employment
Relations Board will ensure improvement of the public sector labor environment by providing
additional dispute resolution procedures and promoting full communication between public
employers and their employees in resolving disputes over wages, hours and other terms and
conditions of employment. The proposed regulations will further the policy of bilateral
resolution of public sector labor disputes and help PERB constituents avoid unnecessary and
costly unfair practice charges and related litigation. The proposed regulatory action will not
adversely affect the health and welfare of California residents, worker safety, or the State’s
environment. The proposed regulatory action will not benefit the health of California residents,
worker safety, or the State’s environment. The proposed regulatory action will, as described,
benefit the general welfare of California residents by ensuring that public labor disputes are
resolved in less costly ways.
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STATE OF CALIFORN|A — DEPARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 309 {REV. 12/2008) See SAM Section 6601 - 6616 for Instructions and Code Citations
DEPARTMENT NAME CONTAGT PERSON TELEPHONE NUMBER
Pubtic Employment Relations Board Les Chishelm (916) 322-3198
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 ) NOTICE FILE NUMBER
Factfinding under the Meyers-Milias-Brown Act 7 2012-0416-02

ECONOMIC IMPACT STATEMENT

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (include calculations and assumptions in the rulemaking record.)

1. Check the appropriate box(es) below to indicate whether this regulation:

|:| a. Impacts businesses andfor employees I:l e. Imposes reporting requirements

I:l b. Impacts small businesses D f. Imposes prescriptive instead of performance
D ¢. Impacts jobs or occupations I:l g. Impacts individuals

D d. Impacts California competitiveness I___l h. None af the above (Explain below. Complete the

Fiscal Impact Statement as appropriate.)

h. (cont.)

(If any box In ltems 1 a through g is checked, complete this Economic Impact Statement.)

2. Enter the total number of businesses impacted: Describe the types of businesses {Include nonprofits.):

Enter the number or perceniage of total businesses impacted that are small businesses:

3. Enter the number of businesses that will be created: eliminated:

Explain:

4. Indicate the gecgraphic extent of impacts: D Statewide D Local or regional (List areas.):

§, Enter the number of jobs created: or eliminated: Deseribe the types of jobs or occupations impacted:

6. Will the regulation affect the abllity of California businesses to compete with other states by making it more costly to produce goods or services here?

EI Yes D No If yes, explain briefly.

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.}

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $

a. Initiat costs for a small business: § ' Annual ongoing costs: § Years:
b. Initial costs for a typical business: $ Annual ongoing costs: §__ Years:
c. Initial costs for an individual: $ Annual ongoing costs: $ Years:

d. Describe other economic costs that may occur:
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 3989, Rev. 12/2008)

2. If multiple industries are impacted, enter the share of total costs for each industry:

3. If the regulation imposes reporting requirements, enter the annual costs a typleal business may Incur to comply with these requirements. {Include the dollar

costs to do programming, record keeping, reparting, and other paperwark, whether or not the paperwork must be submitted.): §

4. Wil this regulation directly impact housing costs? D Yes D No  if yes, enter the annual dollar cost per housing unit: __ and the
number of units:

5, Are there comparable Federal regulations? D Yes D No  Explain the nesd for State regulation given the existence or absence of Federal
regulations: )

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rutemaking law, but encouraged.)

1, Briefly summarize the benefits that may result from this regulation and who will benefit:

2. Are the benefits the result of : D specific statutery requirements, or |:| goals developed by the agency based on broad statutory authority?

Explain:

3. What are the total statewide benefits from this regulation over Its lifetime? §

D. ALTERNATIVES TO THE REGULATION (Include calcuiations and assumptions in the rulemaking record, Estimation of the dollar value of benefits is not
specifically required by rulemaking law, but encouraged.) :

1. List alternatives considared and describe them below. If no allernatives were considered, explain why not: .

2. Summarize the total statewide costs and benefits from this regulation and each alterntive considered:

Regulation: Benefit: § Cost: $
Alternative 1; Bensfit: $ Cost:
Alternative 2: Benefit: $ Cost: $

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this }egulation or alternatives: __ —

4. Rulemaking faw requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologles or

equipment, or prescribes specific actions or procedures, Were performance standards considered to fower compliance costs? D Yes D No

Explain: — - =

E. MAJOR REGULATIONS {Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the
following additichal requirements per Health and Safety Code section 57005.

Page 2
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

1. Will the estimated costs of this regulation ta California business enterprises exceed $10 million ? I:l Yes |:| No (If No, skip the rest of this section.)

2. Briefly describe each equally as an effecive alternative, or combination of alternatives, for which a cost-effectiveness analysis was perfom‘néd:

Alternative 1.

Alternative 2! : : —

3. For the regulation, and each altemative just described, enter the estimated total cost and overall cost-effectiveness rafio:”

Regulation; 5 Cost-effectivenass ratio: §
Alternative 1: $ ) Cost-effectiveness ratio: §
Alternative 2: $ ) . Cost-effectiveness ratio: $

FISCAL IMPACT STATEMENT

A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes? through & and attach calculations and assumptions of fiscal impact for the current
year and two subsequent Fiscal Years.)

I:I 1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to
Secticn 6 of Article X|I! B of the California Constitution and Sections 17500 et seq. of the Govemment Code. Funding for this relmbursement:

D a. Isprovidedin Budget Act of or Chapter , Statutes of
D b. willbe requested inthe Governor's Budget for appropriation in Budget Act of
(FISCAL YEAR)
I:l 2, Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant fo

Section 6 of Article XIII B of the Califomia Constitution and Sections 17500 et seq. of the Government Code because this regutation:

[:I a, Implemeants the Federal mandate contained in

[:l b. implements the court mandate set forth by the

court in the case of Vs,
D c. implements a mandate of the paeple of this State expressed in thelr approval of Propasition No. at the
election; (DATE)

D d. is issued only in response to a specific request from the == N - ——

, which is/are the only local entity(s) affected,;

D a. will be fully financed from the authorized by Section
(FEES, REVENLEE, ETC.)

of the __ Code;

D f. provides for savings to each affected unit of local govemment'which will, at a minimum, offset any additional costs to each such unit;

I:] g. creates, eliminates, or changes the penalty for a new crime or infraction contained in

D 3. Savings of approximately § annually.

I:] 4. No additional costs or savings because thls'regulatfon makes only technical, hon-substantive or clarifying changes to current [aw regulations.

Page 3
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

D 5. No fiscal impact exists because this regulation does not affect any local entity or program.
6. Other Unaware of any local costs. No reimbursement required per Gov. Code section 17561.

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for the current
year and two subsequent Fiscal Years.)

D 1. Additional expenditures of approximately $ in the current State Fiscal Year. It is-anticipated that State agencies will:

[ 2 be able to absorb these additional costs within their existing budgets and resources,

D b. request an increase in the currently authorized budget level for the __fiscal year,

D 2. Savings of approximately $ in the current State Fiscai Year.

3. Ne fiscal impact exists because this regulation does not affect any State agency or program.

D 4, Other.

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (Indicate appropriate boxes1 through 4 and attach calculations and assumptions of fiscal
impact for the current year and two subsequent Fiscal Years.)

|:| 1. Additional expenditures of approximately $ : in the current State Fiscal Year.

[] 2 savings of of approximately § _ in the current State Flscal Year:

3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program,

[] 4. other.

FISCAL OFFICER SIGNATURE DATE
DATE
AGENCY SECRETARY * (
APPROVAL/CONCURRENCE | e G138
‘ PROGRAM BUDGET MANAGER DATE
DEPARTMENT OF FINANCE *
APPROVAL/CONCURRENCE | 99

1. The signature attests that the agency has completed the STD.399 according to the instructions in SAM sections 6601-6676, and understands the
impacts of the proposed rulfemaking. State boards, offices, or department not under an Agency Secretary must have the form signed by the highest
ranking official in the organization.

2. Finance approval and signature is required when SAM sectlons 6601-6616 require completion of Fiscal Impact Statement in the STD.399.

Page 4
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FINAL STATEMENT OF REASONS

No written comments were received in response to the Notice of Proposed Rulemaking
and the Public Employment Relations Board (PERB or Board) did not rely on any
material that was not available for public review prior to close of the public comment
period. Additionally, no modification has been made to the text of the proposed
regulations originally noticed to the public.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE
PUBLIC HEARING

COMMENT NO. 1: Michael Seville, Representative, International Federation of
Professional Technical Engineers, Local 21 (IFPTE), appeared before the Board. Mr.
Seville stated that IFPTE is a union located in the Bay Area that represents
approximately 10,000 civil servants in the city and county, utility and transit districts.
Mr. Seville first expressed appreciation for the Board’s consideration of this matter, but
had questions and concerns regarding the timelines set forth in the proposed
regulations. Specifically, in conferring with colleagues in the Bay Area, Mr. Seville
stated the belief that while it was felt the 30-day requirement was “a good move”, the
45-day back-end filing deadline for factfinding requests is restrictive. The time limits
as currently proposed, said Mr. Seville, “may not be enough time and it puts a mediator
in a bad place and kind of hamstrings the mediator in dealing with two parties who are
engaging in good faith mediation if one party moves for factfinding. It erodes the
confidence of both parties of good faith mediation, or could.” On behalf of the union,
Mr. Seville urged the Board to either (1) wait for Assembly Bill 1606 to go into effect
to clarify the time limits and set a legal precedent, or (2) in Assembly Bill 1606’s
absence, extend the 45-day time limit for filing a request for factfinding.

Response: PERB disagrees with the comment to the extent that Mr. Seville suggested
that PERB, through this rulemaking package, extend the 45-day back-end filing
deadline for factfinding requests. The reasons being two-fold. First, as discussed at the
public hearing and affirmed by Comment Number 3, infra, Assembly Bill 1606, last
amended on May 17, 2012, and currently before the Senate Appropriations Committee
for consideration, seeks to clarify Assembly Bill 646 by explicitly establishing the 45-
day back-end filing deadline. Additionally, the 45-day back-end filing deadline was
proposed here and previously adopted in PERB’s emergency rulemaking package in
order to address interested parties’ concerns and desire for certainty. During the
discussion at the public hearing relating to this rulemaking package, PERB staff noted
that if parties are actively engaged in mediation, the exclusive representative can file
the factfinding request within the 45-day time limit to preserve its right to factfinding,
then request the factfinding request be placed in abeyance pending the outcome of
mediation between the parties.

COMMENT NO. 2: Mr. Seville brought a second point to the Board’s attention

regarding the timelines for the public release of a factfinding report and the amount of
time the employer must wait prior to imposition.
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Response: This comment does not relate to the proposed regulations. PERB Division

Chief Les Chisholm noted that MMBA section 3505.7 already addresses this issue, and
that neither the current proposed regulations nor the emergency regulations adopted by
the Board address this topic.

COMMENT NO. 3: Eraina Ortega, Representative, California State Association of
Counties (CSAC), appeared before the Board. Ms. Ortega addressed Comment Number
1 on behalf of CSAC and employers who attended the regional meetings held by PERB
last year during the emergency rulemaking process. The key issue at the regional
meetings was the employers’ interest in setting an outside date to request factfinding
because of their desire to be able to resolve bargaining disputes. Ms. Ortega
encouraged the Board to maintain the time limits in the proposed regulations. She also
stated that CSAC had worked with the sponsors of Assembly Bill 1606 to amend the
bill to reflect the language of the PERB regulations, which would ensure there would be
no concerns about the regulation versus the statute, and provide clarity regarding the
timeframe for filing a request for factfinding. Ms. Ortega asked that if any further
discussions were to be considered regarding these timeframes, that PERB work with
those involved with the legislation so that it continues to reflect a common goal.

Response: This is a general comment in support of PERB’s currently proposed
regulation language and sought to clarify information relating to the back-end date and
Assembly Bill 1606 as commented on by Mr. Seville. (See, Comment No. 1 and
PERB’s response thereto.)

COMMENT NO. 4: Jeffrey Edwards, Attorney, Mastagni, Holstedt, Amick, Miller &
Johnsen, appeared before the Board. Following the discussion held today, Mr. Edwards
asked about PERB’s practice with regard to factfinding requests that have been put into
abeyance. He wanted to know whether either party could take the request out of
abeyance or whether such request had to be made by mutual consent.

Response: This comment is not directed at and does not relate to the proposed
regulations. Typically, cases are taken out of abeyance when the parties have reached
resolution of the matter and the request is being withdrawn. There are no specific
regulations which address the matter regarding placing cases into or out of abeyance;
instead, these issues are resolved on a case-by-case basis.

CONSISTENT AND COMPATIBLE WITH EXISTING STATE REGULATIONS
During the process of developing these regulations and amendments, PERB has
conducted a search of any similar regulations on this topic and has concluded that these
regulations are neither inconsistent nor incompatible with existing state regulations.

ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS

These regulations and changes will improve the public sector labor environment and the
collective bargaining process by providing additional dispute resolution procedures and
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promoting full communication between public employers, their employees and
representatives in resolving disputes over wages, hours and other terms and conditions
of employment. These regulations further the policy of bilateral resolution of public
sector labor disputes. During a time in which many public employers, employees, and
employees’ representatives must address severe financial shortfalls, these regulations
benefit all parties by providing procedural certainty to reduce further financial
hardships and promote bilateral resolution of conflicts without disrupting essential
public services. As an additional benefit, these changes will help PERB’s constituents
to avoid unnecessary and costly unfair practices and related litigation. Additionally,
when public sector labor disputes are resolved in less costly ways, the community at-
large benefits from those cost-savings. Finally, the proposed amendments clarify the
definition of “unfair practices” under the MMBA.

DISCLOSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts: Final determination of the
agency is that the proposed action would not impose any new mandate.

Cost to any local agency or school district which must be reimbursed in
accordance with Government Code section 17500 et seq: Final determination of the
agency is that the proposed action would not impose any new costs, and therefore
requires no reimbursement.

Other non-discretionary cost or savings imposed upon local agencies: None

Costs or savings to state agencies: None

Cost or savings in federal funding to the state: None

Cost impact on representative private persons or businesses: The agency is not
aware of any cost impacts that a representative private person or business would
necessarily incur in reasonable compliance with the proposed action.

Significant statewide adverse economic impact directly affecting business
including the ability of California businesses to compete with businesses in other states:

Final determination of the agency is that the proposed action will have no impact.

Significant effect on housing costs: The agency’s final determination is that
there is no effect on housing costs.

The proposed regulations will not affect small business because they only affect
public employers and public employees.
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RESULTS OF THE ECONOMIC IMPACT ASSESSMENT

The adoption of the proposed amendments will neither create nor eliminate jobs in the
State of California nor result in the elimination of existing businesses or create or
expand businesses in the State of California. The adoption of the proposed amendment
will benefit public employers, employees, employees’ representatives and the
community at-large by further facilitating the resolution of public sector labor disputes
by providing additional dispute resolution procedures and promoting full and bilateral
communication between PERB’s constituents. In so doing, California residents’
welfare will receive the benefit of stable collective bargaining and dispute resolution,
which translates to continuous delivery of the essential services that these employers
and employees provide to California communities.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S
REASONS FOR REJECTING THOSE ALTERNATIVES

During the workshop process that preceded the adoption of the related emergency
regulations, some parties advocated limiting MMBA factfinding to situations where the
parties had first engaged in mediation. This alternative interpretation of Assembly Bill
646 was considered by PERB. However, based on the language of the MMBA, as
amended by Assembly Bill 646, as well as the above-referenced evidence of legislative
intent and the comments submitted by most other interested parties, this alternative
interpretation was rejected for purposes of both the emergency and proposed
regulations. PERB concluded, when adopting the emergency regulations, that
harmonizing the statutory changes made by Assembly Bill 646 required PERB to
conclude that factfinding is mandatory, if requested by an exclusive representative, for
all local government agencies except those specifically exempted by Government Code
section 3505.5(e).

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION
THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

PERB has not identified any alternatives that would lessen any adverse impact on small
business and has not identified any adverse impacts on small businesses as a result of
these proposed regulations.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR
DOCUMENTS RELIED UPON

PERB relied upon the Economic Impact Assessment prepared regarding the proposed

regulations. PERB did not rely upon any other technical, theoretical, or empirical
studies, report or documents in proposing the adoption of these regulations.
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MANDATED USE OF SPECIFIC TECHNOLOGIES OR EQUIPMENT

PERB’s proposed regulations do not mandate the use of any specific technologies or
equipment.
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FINAL REGULATION TEXT
Section 32380. Limitation of Appeals.
The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d) A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b),
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 3541.3(k);-35413 and (n), 3563(j)-3563 and (m), 71639.1 and 71825,
Government Code; and Section 99561(j); and (m), Public Utilities Code.

Section 32603. Employer Unfair Practices under MMBA.
It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(d) or any local rule adopted pursuant to Government Code section 3507.

(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to

pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.
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(F) Adopt or enforce a local rule that is not in conformance with MMBA.

(9) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3506.5, 3507, 3507(d),
3507.1, 3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters-Union;

Local1186-vCity-of Valejo Firefighters Union, Local 1186 v. City of Vallejo (1974) 12
Cal.3d 608.

Section 32604. Employee Organization Unfair Practices under MMBA.
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 35009,

Government Code; and Firefighters Union,-Local- 1186 City of VVallejo Firefighters Union,
Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608.

Section 32802. Request for Factfinding Under the MMBA.
(a) An exclusive representative may request that the parties’ differences be submitted to a

factfinding panel. The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection
of a mediator pursuant either to the parties’ agreement to mediate or a mediation process
required by a public agency’s local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that
either party provided the other with written notice of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member within five
working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable to the Board
itself.

Authority cited: Sections 3509(a) and 3541.3(e) and 3544-3(g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA.

If a request is determined to be sufficient under Section 32802, the Board shall, within five
working days following this determination, submit to the parties the names of seven persons,
drawn from the list of neutral factfinders established pursuant to Government Code section
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the
chairperson unless notified by the parties within five working days that they have mutually
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no
case will the Board be responsible for the costs of the chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and 35413(g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.
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State of California PUBLIC EMPLOYMENT RELATIONS BOARD
Sacramento Regional Office
MEMORANDUM 1031 18th Street
Sacramento, CA 95811-4124

DATE: August 25, 2016

TO . Eric Stern
FROM :  Les Chisholm
SUBJECT : Proposed Rulemaking—Factfinding under the Meyers-Milias-Brown

Act—Request for Approval of Standard Form 399

The Public Employment Relations Board (PERB or Board) is requesting the Department of
Finance’s approval for the Form 399 that will accompany the submission of a rulemaking file
to the Office of Administrative Law. As described below, the new and amended regulations
included in this rulemaking do not have a fiscal impact on state or local government.

Background

Prior to January 1, 2012, the Meyers-Milias-Brown Act (MMBA) (Gov. Code, § 3500 et seq.)
did not provide for mandatory impasse procedures, although allowing for voluntary mediation
in section 3505.2 and authorizing local agencies to adopt additional dispute resolution
procedures in section 3507. Assembly Bill 646 (Chapter 680, Statutes of 2011), while not
changing the voluntary mediation provisions of section 3505.2, repealed the prior section
3505.4 and enacted new sections 3505.4, 3505.5, and 3505.7. Pursuant to Assembly Bill 646,
the MMBA provides for a factfinding process that must be exhausted prior to a public agency’s
unilateral implementation of its last, best and final offer. (Gov. Code, 8 3505.7.) Following
the enactment of Assembly Bill 646, PERB identified proposed regulation changes that were
necessary for the implementation of PERB’s responsibilities pursuant to Assembly Bill 646.

These regulatory changes were adopted first as emergency regulations, and took effect on
January 1, 2012. The Board subsequently provided notice of proposed rulemaking for the
adoption of the same regulatory changes, held a public hearing on June 14, 2012, and voted to
approve the regulations at its public meeting held on June 14, 2012.

Description of Requlatory Changes

Section 32380 of the Board’s regulations identifies administrative decisions that are not
appealable. The proposed changes would, consistent with proposed section 32802, add a new
paragraph identifying as non-appealable all determinations made with respect to the
sufficiency of a factfinding request filed under section 32802. Consistent with existing
Sections 32380 and 32793, which do not allow for appeals to the Board itself concerning
impasse determinations under other statutes administered by PERB, such determinations would
not be appealable to the Board itself under the MMBA.

Section 32603 describes unfair practices by a public agency under the MMBA, and Section

32604 defines employee organization unfair practices under the MMBA. The current language
includes a provision making it an unfair practice to fail to participate in good faith in any
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impasse procedures mutually agreed upon or required under the local rules of the public
agency. The proposed changes would amend the language of each of these sections to also
make it an unfair practice to fail to participate in impasse procedures required by the MMBA.

Proposed Section 32802 defines the process and timelines for filing a request for factfinding
under the MMBA. The process and timelines are consistent with the express requirements and
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which
the Legislature identified the need to provide for a mandatory and uniform impasse procedure
in order to make negotiations more effective. Harmonizing of the statutory changes made by
Assembly Bill 646 requires the conclusion that factfinding is mandatory, if requested by an
exclusive representative, for all local government agencies except those specifically exempted
by Government Code section 3505.5(e).

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to
provide clarity, PERB adopted regulations that provide for factfinding both where mediation
has occurred, and where it has not.*

Proposed Section 32804 defines the timeline and process for the appointment of a neutral
chairperson of a factfinding panel, in cases where the Board finds a factfinding request to be
valid. Consistent with the statute, PERB would not appoint a chairperson if the parties are able
mutually to agree upon a chairperson. In order to assist the parties, PERB would provide for
each sufficient request a list of seven names of neutrals from which the parties could select the
chairperson, either by the alternate striking of names or other method upon which the parties
agree. The parties would also be able to select any other person as the chairperson by mutual
agreement. If the parties are unable to agree on a chairperson, PERB would appoint one of the
persons on the list of seven as the chairperson.

Attachments

! Currently pending before the Legislature is consideration of Assembly Bill 1606.
Assembly Bill 1606 would clarify the language of Government Code section 3505.4 in a
manner consistent with the proposed language of PERB Regulation 32802.
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STATE OF CALIFORNIA — DEPARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV. 12/2008) See SAM Section 6601 - 6616 for Instructions and Code Citations
DEPARTMENT NAME CONTACT PERSON TELEPHONE NUMBER
Public Employment Relations Board Les Chisholm (916) 322-3198
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 NOTICE FILE NUMBER
Factfinding under the Meyers-Milias-Brown Act Z 2012-0416-02

ECONOMIC IMPACT STATEMENT

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.)

1. Check the appropriate box(es) below to indicate whether this regulation:

|:| a. Impacts businesses and/or employees |:| e. Imposes reporting requirements

|:| b. Impacts small businesses |:| f. Imposes prescriptive instead of performance
|:| c. Impacts jobs or occupations |:| g. Impacts individuals

|:| d. Impacts California competitiveness |:| h. None of the above (Explain below. Complete the

Fiscal Impact Statement as appropriate.)

h. (cont.)

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.)

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.):

Enter the number or percentage of total businesses impacted that are small businesses:

3. Enter the number of businesses that will be created: eliminated:

Explain:

4. Indicate the geographic extent of impacts: |:| Statewide |:| Local or regional (List areas.):

5. Enter the number of jobs created: or eliminated: Describe the types of jobs or occupations impacted:

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here?

|:| Yes |:| No If yes, explain briefly:

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.)

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $

a. Initial costs for a small business: $ Annual ongoing costs: $ Years:
b. Initial costs for a typical business: $ Annual ongoing costs: $ Years:
c. Initial costs for an individual: $ Annual ongoing costs: $ Years:

d. Describe other economic costs that may occur:
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

2. If multiple industries are impacted, enter the share of total costs for each industry:

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $

4. Will this regulation directly impact housing costs? |:| Yes |:| No If yes, enter the annual dollar cost per housing unit: and the
number of units:
5. Are there comparable Federal regulations? |:| Yes |:| No Explain the need for State regulation given the existence or absence of Federal

regulations:

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.)

1. Briefly summarize the benefits that may result from this regulation and who will benefit:

2. Are the benefits the result of : I:‘ specific statutory requirements, or I:‘ goals developed by the agency based on broad statutory authority?

Explain:

3. What are the total statewide benefits from this regulation over its lifetime? $

D. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not
specifically required by rulemaking law, but encouraged.)

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not:

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered:

Regulation: Benefit: $ Cost: $
Alternative 1: Benefit: $ Cost: $
Alternative 2: Benefit: $ Cost: $

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives:

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? I:‘ Yes I:‘ No

Explain:

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the
following additional requirements per Health and Safety Code section 57005.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million ? |:| Yes |:| No (If No, skip the rest of this section.)

2. Briefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed:

Alternative 1:

Alternative 2:

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio:

Regulation: $ Cost-effectiveness ratio: $
Alternative 1: $ Cost-effectiveness ratio: $
Alternative 2: $ Cost-effectiveness ratio: $

FISCAL IMPACT STATEMENT

A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current
year and two subsequent Fiscal Years.)

I:‘ 1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to

Section 6 of Article XIlI B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement:

|:| a. is providedin , Budget Act of or Chapter , Statutes of
I:‘ b. will be requested in the Governor's Budget for appropriation in Budget Act of
(FISCAL YEAR)
I:‘ 2. Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to

Section 6 of Article XIlI B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation:

|:| a. implements the Federal mandate contained in

|:| b. implements the court mandate set forth by the

court in the case of VS.
|:| c. implements a mandate of the people of this State expressed in their approval of Proposition No. at the
election; (DATE)

I:‘ d. is issued only in response to a specific request from the

, which is/are the only local entity(s) affected;

[ ] e will be fully financed from the authorized by Section
(FEES, REVENUE, ETC.)

of the Code;

|:| f. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit;

|:| g. creates, eliminates, or changes the penalty for a new crime or infraction contained in

|:| 3. Savings of approximately $ annually.

|:| 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

|:| 5. No fiscal impact exists because this regulation does not affect any local entity or program.

6. Other. Unaware of any local costs. The initial determination of the agency is that the proposed action would not impose any new
mandate.

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for the current
year and two subsequent Fiscal Years.)

I:‘ 1. Additional expenditures of approximately $ in the current State Fiscal Year. It is anticipated that State agencies will:

|:| a. be able to absorb these additional costs within their existing budgets and resources.

I:‘ b. request an increase in the currently authorized budget level for the fiscal year.

|:| 2. Savings of approximately $ in the current State Fiscal Year.

3. No fiscal impact exists because this regulation does not affect any State agency or program.
[ ] 4. other.

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (Indicate appropriate boxes1 through 4 and attach calculations and assumptions of fiscal
impact for the current year and two subsequent Fiscal Years.)

I:‘ 1 . Additional expenditures of approximately $ in the current State Fiscal Year.

I:‘ 2. Savings of of approximately $ in the current State Fiscal Year.

3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program.

[] 4 other.

FISCAL OFFICER SIGNATURE DATE
DATE
AGENCY SECRETARY '

APPROVAL/CONCURRENCE @\

) PROGRAM BUDGET MANAGER DATE
DEPARTMENT OF FINANCE
APPROVAL/CONCURRENCE | >

1. The signature attests that the agency has completed the STD.399 according to the instructions in SAM sections 6601-6616, and understands the

impacts of the proposed rulemaking. State boards, offices, or department not under an Agency Secretary must have the form signed by the highest
ranking official in the organization.

2. Finance approval and signature is required when SAM sections 6601-6616 require completion of Fiscal Impact Statement in the STD.399.



STATE OF CALIFORNIA--OFFICE OF ADMINISTRATIVE LAW (See instructions on For use by Secretary of State only

NOTICE PUBLICATION/REGULATIONS SUBMISSION

STD. 400 (REV. 01-09)
OAL FILE | NOTICE FILE NUMBER REGULATORY ACTION NUMBER EMERGENCY NUMBER

NUMBERS | Z.2012-0416-02
For use by Office of Administrative Law (OAL) only

reverse)

NOTICE REGULATIONS

AGENCY WITH RULEMAKING AUTHORITY AGENCY FILE NUMBER (If any)
Public Employment Relations Board

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register)

1. SUBJECT OF NOTICE TITLE(S) FIRST SECTION AFFECTED 2. REQUESTED PUBLICATION DATE
3. NO'I';lIC{:'. TYF‘EP d 4. AGENCY CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optional)
otice re Propose |:|
Regulatory Action Other
OANUSE]|FECHCNONEROEOSERNOTICE NOTICE REGISTER NUMBER PUBLICATION DATE
Approved as Approved as Disapproved/
ONLY Submitted Modified Withdrawn

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations)

1a. SUBJECT OF REGULATION(S) 1b. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S)

Factfinding under the Meyers-Milias-Brown Act

2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTION(S) (Including title 26, if toxics related)

ADOPT
SECTION(S) AFFECTED
(List all section number(s) |32802, 32804
individually. Attach AMEND
additional sheet if needed.) |32380, 32603, 32604
TITLE(S) REPEAL
8
3. TYPEOF FILING
I:‘ Re%ular Rulemaking (Gov. Certificate of Compliance: The agency officer named |:| Emergency Readopt (Gov. Changes Without Regulatory
Code §11346) below certifies that this agency complied with the Code, §11346.1(h)) Effect (Cal. Code Regs. title
I:‘ Resubmittal of disapproved or provisions of Gov. Code §§11346.2-11347.3 either 1,5100)
withdrawn nonemergency before the emergency regulation was adopted or ) . g
filing (Gov. Code §5§11349.3, within the time period required by statute. |:| File & Print |:| Print Only
11349.4)
|:| Emergency (Gov. Code, Resubmittal of disapproved or withdrawn I:‘ Other (Specify)
§11346.1(b)) emergency filing (Gov. Code, §11346.1)

4. ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS AND/OR MATERIAL ADDED TO THE RULEMAKING FILE (Cal. Code Regs. title 1, §44 and Gov. Code §11347.1)

5. EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.1(d); Cal. Code Regs., title 1, §100) .
Effective 30th day after Effective on filing with §100 Changes Without Effective )
filing with Secretary of State Secretary of State Regulatory Effect other (Specify)

6. CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY

Department of Finance (Form STD. 399) (SAM §6660) I:l Fair Political Practices Commission I:‘ State Fire Marshal

I:l Other (Specify)

7. CONTACT PERSON TELEPHONE NUMBER FAX NUMBER (Optional) E-MAIL ADDRESS (Optional)

Les Chisholm (916) 327-8383 (916) 327-6377 Ichisholm@perb.ca.gov

8. Icertify that the attached copy of the regulation(s) is a true and correct copy For use by Office of Administrative Law (OAL) only

of the regulation(s) identified on this form, that the information specified on this form

is true and correct, and that | am the head of the agency taking this action,

or a designee of the head of the agency, and am authorized to make this certification.
SIGNATURE OF AGENCY HEAD OR DESIGNEE DATE

TYPED NAME AND TITLE OF SIGNATORY
Anita Martinez, Board Chair

~
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STATE OF CALIFORNIA
NOTICE PUBLICATION/REGULATIONS SUBMISSION

STD. 400 (REV. 01-09) (REVERSE)

INSTRUCTIONS FOR PUBLICATION OF NOTICE
AND SUBMISSION OF REGULATIONS
Use the form STD. 400 for submitting notices for publication and regulations for Office of Administrative Law (OAL) review.

ALL FILINGS
Enter the name of the agency with the rulemaking authority and
agency's file number, if any.

NOTICES

Complete Part A when submitting a notice to OAL for publica-
tion in the California Regulatory Notice Register. Submit two
(2) copies of the STD. 400 with four (4) copies of the notice
and, if a notice of proposed regulatory action, one copy each of
the complete text of the regulations and the statement of
reasons. Upon receipt of the notice, OAL will place a number in
the box marked "Notice File Number." If the notice is approved,
OAL will return the STD. 400 with a copy of the notice and
will check "Approved as Submitted" or "Approved as
Modified." If the notice is disapproved or withdrawn, that will
also be indicated in the space marked "Action on Proposed
Notice." Please submit a new form STD. 400 when
resubmitting the notice.

REGULATIONS

When submitting regulations to OAL for review, fill out STD.
400, Part B. Use the form that was previously submitted with
the notice of proposed regulatory action which contains the
"Notice File Number" assigned, or, if a new STD. 400 is used,
please include the previously assigned number in the box
marked "Notice File Number." In filling out Part B, be sure to
complete the certification including the date signed, the title and
typed name of the signatory. The following must be submitted
when filing regulations: seven (7) copies of the regulations
with a copy of the STD. 400 attached to the front of each (one
copy must bear an original signature on the certification) and
the complete rulemaking file with index and sworn statement.
(See Gov. Code § 11347.3 for rulemaking file contents.)

RESUBMITTAL OF DISAPPROVED OR WITHDRAWN
REGULATIONS

When resubmitting previously disapproved or withdrawn regu-
lations to OAL for review, use a new STD. 400 and fill out Part
B, including the signed certification. Enter the OAL file
number(s) of all previously disapproved or withdrawn filings in
the box marked "All Previous Related OAL Regulatory Action
Number(s)" (box Ib. of Part B). Submit seven (7) copies of the
regulation to OAL with a copy of the STD. 400 attached to the
front of each (one copy must bear an original signature on the
certification). Be sure to include an index, sworn statement,
and (if returned to the agency) the complete rulemaking file.
(See Gov. Code §§ 11349.4 and 11347.3 for more specific
requirements.)

EMERGENCY REGULATIONS

Fill out only Part B, including the signed certification, and
submit seven (7) copies of the regulations with a copy of the
STD. 400 attached to the front of each (one copy must bear an
original signature on the certification). (See Gov. Code
§11346.1 for other requirements.)

NOTICE FOLLOWING EMERGENCY ACTION

When submitting a notice of proposed regulatory action after an
emergency filing, use a new STD. 400 and complete Part A

and insert the OAL file number(s) for the original emergency
filing(s) in the box marked "All Previous Related OAL
Regulatory Action Number(s)" (box 1b. of Part B). OAL will
return the STD. 400 with the notice upon approval or
disapproval. If the notice is disapproved, please fill out a new
form when resubmitting for publication.

CERTIFICATE OF COMPLIANCE

When filing the certificate of compliance for emergency regula-
tions, fill out Part B, including the signed certification, on the
form that was previously submitted with the notice. If a new
STD. 400 is used, fill in Part B including the signed
certification, and enter the previously assigned notice file
number in the box marked "Notice File Number" at the top of
the form. The materials indicated in these instructions for
"REGULATIONS" must also be submitted.

EMERGENCY REGULATIONS - READOPTION

When submitting previously approved emergency regulations
for readoption, use a new STD. 400 and fill out Part B,
including the signed certification, and insert the OAL file
number(s) related to the original emergency filing in the box
marked "All Previous Related OAL Regulatory Action Number
(s)" (box 1b. of Part B).

CHANGES WITHOUT REGULATORY EFFECT

When submitting changes without regulatory effect pursuant to
California Code of Regulations, Title 1, section 100, complete

Part B, including marking the appropriate box in both B.3. and
B.5.

ABBREVIATIONS

Cal. Code Regs. - California Code of Regulations
Gov. Code - Government Code

SAM - State Administrative Manual

For questions regarding this form or the procedure for filing notices or submitting regulations to OAL for review, please contact the
Office of Administrative Law Reference Attorney at (916) 323-6815.
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UPDATED INFORMATIVE DIGEST

There have been no changes in applicable laws or to the effect of the proposed
regulations from the laws and effects described in the Notice of Proposed Regulatory
Action.
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WRITTEN COMMENTS RECEIVED DURING COMMENT PERIOD

The Public Employment Relations Board did not receive any written comments during
the 45-day comment period.
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BURKE, WILLIAMS & SORENSEN, LLP

1L

SUGGESTED PERB REGULATIONS
For
Implementation of Amendments to MMBA by AB 646
Government Code Sections 3505.4 and 3505.7

Submitted by
William F. Kay, M. Carol Stevens, and Janet Cory Sommer

November 8, 2011

Issue: Within what time limit must an employee organization request factfinding
under Subsection 3505.4(a)?

Suggested Regulation:

The employee organization must request factfinding under Subsection 3505.4(a):
(1)  Within 40 days of the appointment of the mediator; or

(2)  Ifno mediator has been appointed:

a. Within 40 days from the date of formal written notice of a declaration
of impasse by either party; or

b. Within 10 days from the public employer’s formal written notice of a
public hearing on the impasse as required by Subsection 3505.7;
whichever period is longer.

Issue: Once a reasonable time limit has been established for an employee organization
to request factfinding as above, what are the triggering events that begin the running
of the time limit for requesting factfinding and for starting the factfinding statutory
timelines?

Suggested Regulation (in addition to I. above):

(3) “Appointment of a mediator” as stated in Subsection 3505.4(a) shall mean
the date that the parties have been notified in writing of the assignment of a
specific mediator, or have written proof of the selection of, and acceptance by
a specific mediator to conduct the mediation.

(4)  “Unable to effect a settlement of the controversy within 30 days” shall mean
that no manifest settlement has been reached within 30 calendar days after
the appointment of the mediator.

(5) “May request that the parties’ differences be submitted to factfinding panel”

shall mean that the employee organization must formally notify PERB and
the public agency in writing of the request for factfinding.

Page 1
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II1.

Iv.

Issue: If the negotiating parties do not agree to mediation under Section 3505.2, is the
employer excused from factfinding under Subsection 3505(a)?

No suggested regulation. This may be resolved by legislative amendment or
litigation.

Issue: Regarding the minimum ten-day period referenced in Section 3505.7 between
the submission of the factfinding panel’s report and the public employer’s release of
the report pursuant to Section 3505.5.

(1)  How should this release be accomplished?

(2)  Should the public agency allow time for the parties to meet during the 10-day
period before releasing the report?

Suggested Regulations: Regulations similar to those established for the EERA
should clarify the manner of the report release. In addition, PERB should establish
regulations preventing premature release by either party by requiring the parties to
provide the opportunity to meet and discuss the report before its release.

What are the minimum requirements of a public hearing regarding the impasse under
3505.77

Suggested Regulation:

A hearing on the impasse shall be properly noticed and conducted by the public
employer and shall include: (a) the release the factfinding report, if any; (b) a brief
summary of the elements of the impasse; and (c} a copy of the last, best and final
offers, if any; and (d) the opportunity for the public to address the public employer
regarding the elements of the impasse.

Page 2
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CALPELRA..

moving forward, together® @

November 26, 2011

Suzanne Murphy, General Counsel
Les Chisholm, Division Chief

Public Employment Relations Board
1031 18th Street

Sacramento, California 95814

Re: AB 646 Emergency Regulations

Dear Ms. Murphy and Mr. Chisholm:
The CALPELRA Board of Directors writes to comment on the November 14,
2011, revised PERB staff discussion draft of emergency regulations implementing

Assembly Bill 646.

Regulations Should Increase Predictability And Provide Procedural Certainty

CALPELRA opposed Assembly Bill 646, and we believe it requires substantial
revision and amendments. We understand the difficulty PERB faces given the
ambiguities inherent in the final version of AB 646, and we do not expect PERB to
conclusively resolve any such ambiguities. Nonetheless we believe that PERB can
provide certainty and reduce risks for those agencies opting to participate in
factfinding and avoid litigation, while at the same time preserve the litigation option
for those agencies with the desire and funds to challenge the statute.

PERB’s regulations should be designed to reduce uncertainty and provide
procedural predictability to the greatest extent possible in the factfinding process.
Public agencies and public employee unions across the state are currently bargaining
in a time of fiscal crisis and uncertainty. During these fiscally unstable times, most
public agencies seek to avoid the unnecessary risks inherent in unfair practice charges
with potentially costly remedies including orders to return to the status quo ante.
Because many agencies understand the risks of an unfair practice remedy - the
turmoil created by reinstating public services, the cost of paying the resulting back
pay, and the lack of the financial resources necessary to fund lengthy litigation -
agencies need procedural certainty to reduce or avoid the risks.

The November 14, 2011, staff discussion draft does not increase procedural

predictability, and will leave both public employers and employee organizations facing
great uncertainty regarding what is required under the new law.
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Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
November 26, 2011

Page 2

There are two primary issues that PERB should clarify with its emergency

regulations:

Deadline For Demanding Factfinding When No Mediator Is Appointed:
The regulations should add a deadline by which the exclusive representative
must request factfinding. Burke Williams & Sorensen suggested a timeline in
their November 8, 2011, submission, but the establishment of a clear deadline is
more important than the particular length of the deadline. Without any time
limit within which the exclusive representative must request factfinding, public
employers will be unable to be sure when the mandatory impasse procedures are
complete. Without a clear deadline, public agencies at impasse without
mediation will assume the risk of determining an adequate period of time within
which the union must request factfinding. Public agencies will face the prospect
of holding a public hearing regarding the impasse and adopting a Last, Best, and
Final Offer as authorized by Government Code Section 3505.7, only to face a
subsequent demand from the exclusive representative to engage in the lengthy
factfinding process. We urge PERB to add the following to its November 14
proposed regulation:

32802

“(a)(2) In cases where the parties were not required to participate in
mediation and did not agree to do so voluntarily, a request for
factfinding may be filed not sooner than 30 days nor later than 40
days from the date that either party has served the other with
written notice of a declaration of impasse.”

Clarify Effect Of Deadline On Impasse Hearing Requirement: The
regulations should also provide that if the exclusive representative does not
request factfinding within the prescribed timelines, the public agency may
proceed to the public hearing required by Section 3505.7 without violating the
agency’s good faith duty to participate in the impasse procedures, including
factfinding. We urge PERB to adopt the following regulation:

32802

“(e) If the exclusive representative does not request factfinding
within the limits established in Section 32802 of these regulations,
upon exhaustion of any applicable impasse procedures, the public
agency may, after holding a public hearing regarding the impasse,
1implement its last, best, and final offer.”

44



Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
November 26, 2011

Page 3

PERB can adopt these regulations that will provide the needed procedural certainty
without resolving, or taking a position on the question of whether mediation is a
necessary precondition to mandated factfinding. Although we are unsure of the precise
language required, we believe that PERB could insert in its regulation a statement
such as the following:

“These regulations are intended solely for the purpose of providing
procedural guidance to the MMBA covered agencies, in the absence of
participation in mediation: (1) the time period within which the employee
organization must request factfinding; and (2) when the factfinding
timelines begin running. These regulations shall not be given deference
by any party or reviewing court as PERB’s construction of Government
Code Sections 3505.4 - 3505.7 regarding whether participation in
mediation is a precondition to requiring factfinding, or whether the receipt
of a factfinding report is a precondition to allowing the employer to
unilaterally adopt a last, best, and final offer.”?

Revised MMBA Should Not Delegate Authority To Mediator To Certify Parties To
Factfinding

The November 14, 2011, staff discussion draft adds a requirement that an
exclusive representative requesting factfinding must submit evidence that the
mediator has informed the parties that further mediation proceedings would be futile.
This requirement delegates undue authority to the mediator, and has no statutory
basis. Unlike Section 3548.1 of the EERA that specifically requires a declaration from
the mediator that factfinding is appropriate to resolve the impasse before the matter
will be submitted to factfinding, neither AB 646 nor any preexisting provision of the
MMBA grants the mediator such authority. As a matter of labor relations policy, many
MMBA agencies might chose not to mediate because such a decision would delegate the
impasse timeline to a mediator, without providing any administrative appeal or
recourse. In addition, adding to the regulations a requirement that an exclusive
representative requesting factfinding must submit evidence that the mediator has
informed the parties that further mediation proceedings would be futile would grant
the mediator more authority than intended by most of the local agencies with
regulations involving mediation or by the legislature.

1 PERB’s factual findings are “conclusive” on reviewing courts as long as those findings are supported by
substantial evidence on the record considered as a whole. Government Code Section 3509.5(b). The
courts have the ultimate duty to construe the statutes administered by PERB. When an appellate court
reviews statutory construction or other questions of law within PERB’s expertise, the court ordinarily
defers to PERB’s construction unless it is “clearly erroneous.” See Cumero v. Public Employment
Relations Bd. (1989) 49 Cal.3d 575.
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Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
November 26, 2011
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Thank you for your assistance in addressing these important matters.

Sincerely,

A Ooraldtpona”

M.L Carol Stevens
Executive Director

MCS/smc

Altarine Vernon, CALPELRA Board President

Delores Turner, CALPELRA Board Vice President

Ivette Pena, CALPELRA Board Secretary

G. Scott Miller, CALPELRA Board Treasurer

Scott Chadwick, CALPELRA Board Member

Ken Phillips, CALPELRA Board Member

Allison Picard, CALPELRA Board Member

William F. Kay, CALPELRA Labor Relations Academy Co-Director
Janet Cory Sommer, Burke Williams & Sorensen
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CB CARROLL, BURDICK

44 Montgomery Street

Suite 400
San Francisco, CA
94104-4606

415.989.5900
415.989.0932 Fax
www.cbmlaw.com

Los Angeles
Sacramento
Walnut Creek

& McDONOUGH LLP

November 28, 2011

Gregg Adam
Direct Dial: 415.743.2534
gadam@cbmlaw.com

Gary M. Messing
Direct Dial: 916.551.3330
gmessing@cbmlaw.com

VIA EMAIL AND REGULAR MAIL

Les Chisholm

Division Chief

Public Employment Relations Board
Sacramento Regional Office

1031 18th Street

Sacramento, CA 95814-4174

Re: Comments Concerning Proposed PERB Regulations to
Implement Assembly Bill 646

Dear Mr. Chisholm:;

We appreciate the opportunity to contribute to the determination of
proposed emergency regulations for the Public Employment Relations Board
to be utilized in the implementation of the new procedures mandated by
recently enacted Assembly Bill 646 (“AB 646”). We weigh in on four issues:

1. PERB Should Confirm the Applicability of PERB Regulations
to Mixed Units (Peace officer/non-sworn; management/non-
management)

The undersigned represent mulitiple bargaining units consisting of only
peace officers, as defined by Penal Code section 830.1. We also represent
so-called mixed units—i.e., a bargaining unit consisting of both 830.1(c) peace
officers and other employees, either safety or non-safety.

In addition, we represent “management employee” only bargaining
units, as well as mixed bargaining units made up of, say, supervisory
employees and managers.

In our view, AB 646 applies to both peace officers and managers. But
in the absence of PERB jurisdiction (see sections 3509(f) and 3511) over
either type of employee, the proposed emergency regulations would not apply
to bargaining units comprised solely of either peace officers or managers.
(Presumably those employee groups will meet and confer with their employers

CBM-SF\SF533054.3
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Re: ~ Comments Concerning Proposed PERB Regulations to Implement
Assembly Bill 646

November 28, 2011

Page 2

over local rules to implement AB 646 for employees not under PERB's
jurisdiction.)! But PERB should clarify that the regulations apply to employees
in mixed units.

2. Applicability of Factfinding in the Absence of Mediation

There is much dispute about whether fact-finding is required in the
absence of either an obligation under local rules to mediate in the event of
impasse, or an unwillingness to mediate voluntarily. The legislation is not
perfectly written, and, not surprisingly, advocates on either side of the
labor/management divide are parsing clauses or partial clauses as evidence of
legislative intent one way or the other.

We agree with our colleagues at Loenard Carder that notwithstanding
the final version of AB 646 being silent on the issue, the legislative history and
the purpose behind the Meyers-Milias-Brown Act compel PERB to assume that
a covered employer's obligation to participate in factfinding is mandatory, and
PERB should draft its emergency regulations accordingly.

The purpose and intent of the Act is “to promote full communication
between public employers and their employees by providing a reasonable
method of resolving disputes regarding wages, hours, and other terms and
conditions of employment between public employers and public employee
organizations.” (Gov't Code, section 3500.) Factfinding, as required by AB
646, is an extension of this policy of bilateral resolution of labor disputes to
include a uniform, nonbinding, process for resolving bargaining impasse.

The idea, floated by some commentators and the City of San Diego,
that an employer could simply opt out, or not be bound by, factfinding seems
antithetical to the Legislature’s whole approach on the subject. It sets up the
scenario that an employer would choose not to voluntarily mediate at impasse
because the mere agreement to mediate would bind the employer to
factfinding if the mediation was unsuccessful and if the employee organization
elected to pursue factfinding. As our colleagues at Rother, Segall and
Greenstone point out, such a reading, which would make voluntary mediation
less likely, would weaken impasse resolution processes, not strengthen them.

' PERB should also clarify that to the extent public entities meet and confer with
employee associations over local rules to implement AB 646 (certainly with peace
office and manager groups, but potentially with other groups, too), and those
negotiations end in impasse, the form of the local rules should itself be subject to
factfinding before ultimate determination by the public entity.

CBM-SF\SF533054.3
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Re: Comments Concerning Proposed PERB Regulations to Implement
Assembly Bill 646

November 28, 2011

Page 3

Mandatory factfinding would not conflict with section 3505.2 since AB
646 does not itself compel mediation, only factfinding. We conclude that
notwithstanding whether parties mediate, factfinding is a mandatory impasse
resolution procedure if invoked by the employee association.

Accordingly, we support proposed regulation 32802(a)(2), with the
following minor suggested edits: “In cases where the parties weare not
required to participate in mediation and dido not agree to do so voluntarily, a
request for factfinding may be filed not sooner than 30 days from the date that
either party has served the other with written notice of a declaration of
impasse.”

3. Failure to Participate in Factfinding Should Be an Unfair
Labor Practice

We concur with our colleagues at Liebert Cassidy and Loenard Carder
that any failure to comply in good faith with the procedures required by AB 646
is an unfair labor practice. We also suggest a revision to PERB Regulation
32603(e) to accomplish this purpose.

4. Factfinding Can Apply to A Charter City With Binding
Interest Arbitration in Situations Other Than “Main Table”
Negotiations

The undersigned represent employees in the City and County of San
Francisco. Those employees enjoy the right to binding interest arbitration—but
only for main table negotiations (i.e., negotiations for successor memoranda of
understanding). There is no right to binding interest arbitration for disputes
that arise during the term of an existing MOU. (CCSF Charter section A8.409-
3.) MMBA generally and AB 646 specifically provide no language limiting
applicability of factfinding to successor MOU negotiations only. Accordingly,
PERB should confirm by regulation that factfinding can apply to a Charter City,
County or City and County, where any bargaining impasse is excluded from
that entity’s binding arbitration provisions.

Very truly yours,

CAR , BURDICK & McDONOUGH LLP
ry Messing

Gregg McLean Adam

CBM-SF\SF533054.3
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City and County of San Francisco Department of Human Resources

Edwin M. Lee Micki Callahan
Mayor Human Resources Director
December 7, 2011

Delivered Via Electronic Mail
Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
California Public Employee Relations Board
1031 18™ Street
Sacramento, CA 95814
SMurphv(a@iperb.ca.cov
L.Chisholm{@perb.ca.gov

Re: PERB’s Implementation of AB 646
Dear Ms. Murphy and Mr. Chisholm:

We appreciate the opportunity to provide input on PERB’s proposal of emergency regulations relating to
recently enacted Assembly Bill 646 (“AB 646™). To date, PERB has solicited comments regarding its
proposed emergency regulations; however, the firm of Carroll, Burdick & McDonough, by its recent
electronic submission to PERB dated November 28, 2011, has attempted to expand the scope of the
discussion to include debate on the actual application of AB 646.

Carroll, Burdick & McDonough asserts, without any reference to the actual language or legislative intent.
applicable to AB 626, that AB 646 subjects to mandatory fact-finding all impasse situations, and not just
those resulting from negotiations over memoranda of understanding. However, this interpretation not only
is contrary to the plain language of the MMBA, but would contravene the clear and expressed intent of the
legislature as well as the author of AB 646, Assembly Member Atkins.

First, the new impasse procedures established under AB 646—sections 3505.4, 3505.5 and 3505.7—
relate specifically to the preceding sections of the MMBA regarding to the selection of a mediator to
resolve impasses over memoranda of understanding. Sections 3505.1 and 3505.2 of the MMBA provide
as follows:

3505.1. If agreement is reached by the representatives of the public agency and a recognized employee
organization or recognized employee organizations, they shall jointly prepare a written memorandum of
such understanding, which shall not be binding, and present it to the governing body or its statutory
representative for determination. |

3505.2. If after a reasonable period of time, representatives of the public agency and the recognized
employee organization fail to reach agreement, the public agency and the recognized employee
organization or recognized employee organizations together may agree upon the appointment of a mediator
mutually agreeable to the parties. [...]

[Emphasis added. |

Section 3505.4 now provides that if the parties have agreed to mediation pursuant to 3505.2, then if the
mediator is unable to resolve that controversy, fact-finding may be requested. Thus, the language of
Section 3505.4 is concerned with reaching a memorandum of understanding, nof fact-finding over matters

One South Van Ness Avenue, 4" Floor, San Francis§()CA 94103-5413 - (415) 557-4800 » www.sfgov.org/dhr



Comments on AB 646
Page 2 of 2

which do not involve the negotiation of a memorandum of understanding, such as “Seal Beach” bargaining
(see People ex rel. Seal Beach Police Officers Assn. v. City of Seal Beach (1984) 36 Cal. 3d 591), or minor
changes in working conditions such as the location of a union bulletin board.

Moreover, neither the author of AB 646 nor the legislature intended the legislation to apply in situations
other than impasses over memoranda of understanding. Please see the following relevant excerpt from the
State Senate Rules Committee analysis dated August 29, 2011 at page 5:

According to the author, “Although the MMBA requires employers and employees to bargain in good faith,
some municipalities and agencies choose not to adhere to this principle and instead, attempt to expedite an
impasse in order to unilaterally impose their last, best, and final offer when negotiations for collective
bargaining agreements fail. [...]” [Emphasis added.]

Likewise, see the State Assembly Floor analysis dated September 1, 2011 at page 3:

According to the author, “Currently, there is no requirement that public agency employers and employee

organizations engage in impasse procedures where efforts to negotiate a collective bargaining agreement
have failed. [...] The creation of mandatory impasse procedures is likely to increase the effectiveness of the
collective bargaining process, by enabling the parties to employ mediation and fact-finding in order to assist
them in resolving differences that remain after negotiations have been unsuccessful. [...]” [Emphasis added.]

(Both legislative analyses can be accessed on the Official California Legislative Information website at
http://www.leginfo.ca. gov/cgi-bin/postiyuery?bill_number=ab_646&sess=CUR&house=B&author=atkins.)

In addition to the language of the MMBA, and the legislative intent cited above, common sense calls for
an interpretation of AB 646 that does not burden the parties with the lengthy proceedings and costs of a
three-person fact-finding panel to preside over the small and lower-profile issues that arise outside the
negotiation of collective bargaining agreements. Were it otherwise, the interpretation requested by
Carroll, Burdick & McDonough would lead to an absurd result, wherein a municipality would be forced
into lengthy, multiple and potentially simultaneous fact-finding panels occurring between a public entity
and its employee organizations with respect to various routine issues that arise throughout the year. The
result would be gridlock on a scale never envisioned by the legislature. PERB should not accept the
invitation to endorse such a burdensome scenario.

We strongly urge PERB to add language to the proposed regulations making clear that AB 646 does not
apply in circumstances other than impasses reached following negotiations over successor memoranda of

understanding.

Respectfully submitted,

Micki Callahan
Human Resources Director
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CITY OF LOS ANGELES
MIGUEL A. SANTANA CALIFORNIA

CITY ADMINISTRATIVE OFFICER

ASSISTANT
CITY ADMINISTRATIVE OFFICERS

RAYMOND P. CIRANNA
PATRICIA J. HUBER

ANTONIO R. VILLARAIGOSA
MAYOR

November 7, 2011
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Edna E.J. Francis, Chairperson
Los Angeles City Employee Relations Board

Y A4
-

o
200 North Main Street, Suite 1100 ~ o
Los Angeles, CA 90012 =
RE: ASSEMBLY BILL 646 < &

Dear Ms. Francis:

The California Legislature recently adopted revisions to the Meyers-Milias-
Brown Act (MMBA) which will take effect on January 1, 2012. Specifically, Assembly Bill
(AB) 646 added California Government Code Sections 3505.5 and 3505.7, and repealed
and added Section 3505.4 of the MMBA. The new procedures mandate particular time
schedules for the mediation process and fact finding; standards for consideration by the
fact finders; distribution and publication of the fact finder’'s report; and a public hearing
regarding the impasse prior to implementation of the employer’s last, best and final offer.

Based on concerns that the provisions of AB 646 could impact employee
relations in the City of Los Angeles, | asked the Office of the City Attorney to review the
provisions of AB 646 and opine as to their applicability to the City’s processes under the
Employee Relations Ordinance (ERO). | wanted to share with you and your colleagues
on the Employee Relations Board (ERB) that the City Attorney’s Office has determined

that no changes to the ERO are necessary based on the recently-enacted changes to
the MMBA.

The City already has a comprehensive regulatory system in its ERO,
Administrative Code, and ERB Rules and Regulations, that substantially achieve the
same procedures and ends as the new legislation. In addition, Government Code
Section 3509(d) specifically grants the City of Los Angeles permission to utilize its own
employee relations commission and to enact its own procedures and rules, consistent
with and pursuant to the policies of the MMBA. Therefore, no changes to the City’'s
existing processes or procedures are mandated by the changes to MMBA enacted under
AB 646, and the City Attorney’s Office recommends that the City continue to follow the

dictates of the ERO, and the regulations promulgated there under, just as it has always
done.

AN EQUAL EMPLOYMENT OPPORTUNITY - AFFIRMATIVE ACTION EMPLOYER @
Recyciable and made from recycied wesie
1500 CITY HALL EAST, LOS ANGELES, CALIF. 90012-4190 TEL. (213)473-7534
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Edna E.J. Francis
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Please contact me or Maritta Aspen of my staff at (213) 978-7641 or
Maritta.Aspen@lacity.org if additional information is required.

Very truly yours,

O e

Miguel A. Santana
City Administrative Officer

MAS:MHA:08110078
Cc: Zna Houston, City Attorney

Janis Barquist, City Attorney
Robert Bergeson, ERB
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OFFICE OF CIVIL ADVISORY DIVISION

MARY JO LANZAFAME 1200 THIRD AVENUE, SUITE 1620
ASSISTANT CITY ATTORNEY THE CITY ATTORNEY
SAN DIEGO, CALIFORNIA 92101-4178
JOAN F. DAWSON CITY OF SAN DIEGO TELEPHONE (619) 236-6220

DEPUTY CITY ATTORNEY
FAX (619) 236-7215

JAN I. GOLDSMITH

CITY ATTORNEY

November 18, 2011

VIA ELECTRONIC AND U.S. MAIL

Les Chisholm, Division Chief
Public Employment Relations Board
1031 18th Street

Sacramento, CA 95811-4124

Proposed Regulations Related to Assembly Bill 646
Dear Mr. Chisholm:

This letter is in response to your request for written comments related to the Public
Employment Relations Board (PERB)’s consideration of emergency rulemaking to implement
California Assembly Bill 646 (2011-2012 Reg. Session) (Assembly Bill 646), which was
recently adopted by the California Legislature and signed by the Governor.

As you are aware, when a statute empowers an administrative agency to adopt
regulations, the regulations must be consistent, not in conflict with the statute. Ontario
Community Foundation, Inc. v. State Board of Equalization, 35 Cal. 3d 811, 816 (1984)
(quotations and citations omitted). There is no agency discretion to promulgate a regulation that
is inconsistent with the governing statute. Id. The California Supreme Court has stated,
“Administrative regulations that alter or amend the statute or enlarge or impair its scope are void
and courts not only may, but it is their obligation to strike down such regulations.” Morris v.
Williams, 67 Cal. 2d 733, 748 (1967)).

As attorneys for the City of San Diego, it is our view that there is no language in
Assembly Bill 646 that mandates factfinding when a public agency employer and a recognized
employee organization are at impasse and they do not mutually agree to mediation.

Document Number: 280289
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Les Chisholm -2- November 18, 2011

Assembly Bill 646 left intact California Government Code (Government Code)
section 3505.2, which makes mediation between the parties discretionary, not mandatory.
Section 3505.2 provides, in pertinent part, with italics added:

If after a reasonable period of time, representatives of the public
agency and the recognized employee organization fail to reach
agreement, the public agency and the recognized employee
organization or recognized employee organizations together may
agree upon the appointment of a mediator mutually agreeable to
the parties.

Cal. Gov’t Code § 3505.2.
“May” is permissive, not mandatory. Cal. Gov’t Code § 14.

Under Assembly Bill 646, if the parties agree to mediation and the mediation does not
result in settlement within thirty days after the mediator’s appointment, then an employee
organization may request that the parties’ differences be submitted to factfinding. Assembly
Bill 646 does not mandate factfinding where mediation is not agreed upon by the parties, and
PERB may not extend a factfinding mandate or authorization beyond the limited circumstances
provided in the bill.

The language of the newly-adopted Government Code section 3505.7 supports this
interpretation. Section 3505.7, which becomes effective in January 2012, provides, in pertinent
part, with italics added:

After any applicable mediation and factfinding procedures have
been exhausted, but no earlier than 10 days after the factfinders’
written findings of fact and recommended terms of settlement have
been submitted to the parties . . . a public agency that is not
required to proceed to interest arbitration may, after holding a
public hearing regarding impasse, implement its last, best, and
final offer, but shall not implement a memorandum of
understanding.

If mediation and factfinding procedures are not applicable, then the timing of the
submission of the factfinders’ written findings is not relevant, and a public agency, not required
to proceed to interest arbitration, may implement its last, best, and final offer after holding a
public hearing regarding the impasse.

Assembly Bill 646 did not modify the language of Government Code section 3507, which
provides, in part, that:

(a) A public agency may adopt reasonable rules and regulations
after consultation in good faith with representatives of a
recognized employee organization or organizations for the
administration of employer-employee relations under this chapter.
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The rules and regulations may include provisions for all of the
following:

(5) Additional procedures for the resolution of disputes involving
wages, hours and other terms and conditions of employment.

Cal. Gov’t Code § 3507.

Assembly Bill 646 also did not modify Government Code section 3500(a), which
provides, in part, that nothing in the Meyers-Milias-Brown Act (MMBA) “shall be deemed to
supersede . . . the charters, ordinances, and rules of local public agencies . . . which provide for
other methods of administering employer-employee relations nor is it intended that this chapter
be binding upon those public agencies that provide procedures for the administration of
employer-employee relations in accordance with the provisions of this chapter.” Cal. Gov’t
Code § 3500(a).

The City of San Diego has a specific impasse procedure that has been negotiated with the
City’s recognized employee organizations in accordance with the MMBA, and approved by the
San Diego City Council (City Council). The impasse procedure does not mandate or even
discuss mediation, and mediation has not been used in the past in the City.

The City’s impasse procedure states that if the meet and confer process has resulted in an
impasse, either party may initiate the impasse procedure by filing with the City Council a written
request for an impasse meeting and a statement of its position on all disputed issues. San Diego
City Council Policy 300-06, art. VII, Employee-Employer Relations, at 10 (amended by San
Diego Resolution R-301042 (November 14, 2005)). An impasse meeting must then be held to
identify and specify in writing the issue or issues that remain in dispute, and to review the
position of the parties in a final effort to resolve such disputed issue or issues. /d. If the parties do
not reach an agreement at the impasse meeting, impasses must then be resolved by a
determination of the City’s Civil Service Commission or the City Council after a hearing on the
merits of the dispute. Jd. Determination of which body resolves a particular impasse is dependent
upon the subject matter of the impasse and applicable provisions of the San Diego Charter and
San Diego Municipal Code. Id.

It has been suggested by others that Assembly Bill 646 leaves unclear the applicability of
factfinding when the public agency employer and employee organization do not agree to
mediation. It is this Office’s view that the legislation is clear on its face: factfinding is not
required when the negotiating parties do not agree to mediation. In our opinion, any PERB
regulation that mandates factfinding where it is not required would overstep PERB’s rulemaking
authority.
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Thank you for your consideration of this comment.
Sincerely yours,

JAN 1. GOLDSMITH, City Attorney

{ —t A W?f%xf/%f/f*
” jj"’ A pelebt?™ 77

/" Joan F. Dawson

Deputy City Attorney

JFD:ccm
cc: Patrick Whitnell, General Counsel, League of California Cities
(via electronic and U.S. Mail)
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Draft PERB regulation to implement AB 646
Submitted by Don Becker

Renumber current 32800 to 32805 and insert:

32800 Factfinders Consideration of Criteria Set Forth in 3505.4(d)

The Factfinders shall consider, weigh, and be guided by the criteria set forth in
3505.4(d) only to the extent that such information has been exchanged by the
parties and has been used to endeavor to reach agreement. The Factfinders, may
consider such information even if it has not been exchanged by the parties if, in the
judgment of the Factfinders, good and sufficient reasons are presented for such
omission.
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IEDA

2200 Powell Street, Suite 1000, Emeryville, California 94608

November 17, 2011

Mr. Les Chisholm
Division Chief
California Public Emplovee Relations Board

Delivered via electronic mail to

Dear Mr. Chisholm:

Thank you for the opportunity to review the drafis of PERB’s proposed emergency regulations
on AB 646. Following are comments for your consideration:

At the November 8, 2011 meeting there were several questions regarding the process of selecting
a fact-finder and timelines for completing the fact-finding within the 30 days identified in the
legislation. It is our understanding that when PERB appoints a fact-finder, they get assurance
from the fact-finder that the 30-day requirement can be met.

The concern is that fact-finders may not be available when needed. thus extending the process
for weeks or months. It would be helpful to include in the regulations some type of provision
for the parties to select a fact-finder who 1s available or able to complete the fact-finding within a
specific time frame.

On the minimum requirements of a public hearing regarding the impasse under 3505.7. it would
be helpful to note that in instances where agencies have duly adopted impasse procedures in
place via their Employer-Employee Relations (EER) resolution, that the agency’s procedures
prevail if they do not specifically conflict with the requirements of the new legislation.

As noted, the legislation is ambiguous on whether mediation is a mandatory step before fact-
finding. The consensus seemed to be that this issue would be settled either through litigation or

Page 1of 2
{(510) 653-6765 *» Fax (510) 658-2609

* Serving Employers Since 1937 #
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additional legislation. To the extent PERB could suggest clean-up legislation this option would
be preferable to costly litigation.

We appreciate your considering these comments. Please contact me at 510-761-9148 if you have
any questions.

Yours very truly,

Darrell Murray

C: Bruce Heid

Page2af2
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November 30, 2011

Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
Public Employment Relations Board
1031 18th Street

Sacramento, CA 95811

Re: PERB’s Consideration of Emergency Rulemaking to Implement AB 646 (Atkins)
Dear Ms. Murphy and Mr. Chisholm:

The League of California Cities (League), the California State Association of Counties (CSAC),
and the California Special Districts Association (CSDA) want to thank you for the opportunity to
respond to the Public Employment Relations Board’s (PERB) emergency rulemaking and more
specifically to the Staff Discussion Draft RE AB 646 (November 14 Version). Please find
attached our recommended edits to the Staff Discussion Draft RE AB 646 (November 14
Version), We would also like to make the following points.

1. We like that two separate subsections were created [32802 (a)(1) and (a)(2)] to
distinguish between a situation where fact-finding is requested after mediation and a
situation where the request is made after impasse but where the parties did not initiate
mediation. You will find in the attached revised draft that we have made clarifying edits
to both of these sections.

2. We suggest that for parties who do not use mediation, but still wish to engage in the fact-
finding process, timeframes in local rules should prevail. If no local rules are in place we
strongly suggest fact-finding should be requested within 10 days following notification
by a party that impasse is declared. Requiring a timeframe like this will ensure that the
fact-finding process will not be unduly delayed and thus risk untimely resolution of
negotiations.

3. For parties who do not use mediation, the staff discussion draft goes further than merely
setting a time for when fact-finding must be requested, but rather requires a 30-day
waiting period after declaration of impasse, which goes beyond the provisions of AB 646.
The purpose of the 30-day waiting time in AB 646 is to provide a reasonable opportunity
for mediation to succeed. In situations where no mediation is held, there is no purpose in
creating such a waiting period. We suggest revising this provision, as discussed above, to
require fact-finding to be requested within 10 days of a declaration of impasse.
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4, Qur organizations are not taking a position on whether mediation is a precondition to
fact-finding under AB 646, but we do think this is an open question that may need to be
resolved by the courts or by the Legislature. However, we would like to note that if
PERB adopts section 32802(a)(2), this rule in effect interprets the statute to require fact-
finding in the absence of mediation, and it is our belief that interpretation goes beyond
the provisions of AB 646.

5. We suggest deleting the language in section 32802(a)(1) that reads “...and shall also be
accompanied by evidence that the mediator has informed the parties that further
mediation proceedings would be futile.” AB 646 does not contemplate or provide any
provisions related to a mediator’s role in determining the appropriateness of fact-finding,
therefore we do not think this should be included in the proposed rules. Further, it does
not seem appropriate for PERB to empower the mediator to make determinations as to
whether further mediation would no longer be successful.

6. We are concerned that if PERB does not require that the Board-appointed chairperson
agree to start fact-finding proceedings within 10 days of appointment that the fact-finding
process could be delayed, possibly for weeks or months. Thus, we added language to
section 32804 that outlines this requirement.

Sincerely,
Y iy -
- e
Nehshu M Kael S GG
Natasha M, Karl Eraina Ortega
Legislative Representative Legislative Representative
League of California Cities California State Association of Counties

' /
~y _{-é;,...c_,._ .
f *

Iris Herrera
Legislative Advocate
California Special Districts Association
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STAFF DISCUSSION DRAFT RE AB 646 (NOVEMBER 14 VERSION)

32802, Appointment of a Factfinder Under MMBA.

(a)(1) Not sooner than 30 days, but no more than 40 days, after the appointment or selection of a
mediator, pursuant either to the parties’ agreement to mediate or a mediation process required by a
public agency’s local rules, an exclusive representative may request that the parties” differences be
submitted to a factfinding panel, The request shall be accompamed by documentatlon of the date on
wh1ch a medlator was appomted or selccted anrd-sha be-6 anted-by e

(2) In cases where the parties were not required to participate in mediation and did not agree to do so
voluntarily, in the absence of local rules, an employee organization’s request for factfinding mey-be
filed-not-soonerthan-30 shall be filed within 10 days from the date that either party has served the
other with written notice of a declaration of impasse.

(3) A request for factfinding must be filed with the appropriate regional office; service and proof of
service pursuant to Section 32140 are required.

(b) The Board shall, within five working days from the date filed, notify the parties whether the request
satisfies the requirements of this Section. If the request does not satisfy the requirements of subsection
(a), above, no further action shall be taken by the Board.

() “Working days,” for purposes of this Section only, shall be those days when the offices of the
Public Employment Relations Board are officially open for business.

(d) The determination as to whether a request is sufficient shall not be appealable to the Board itself.,

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: Section 3505.4,
Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under MMBA.

The Board shall select and appoint the chairperson unless notified by the parties that they have
mutually agreed upon a person to chair the panel in lieu of a chairperson selected by the Board.
In each case where the Board appoints the chairperson, the Board will submit seven names to
the parties, drawn from the list of factfinders established pursuant to Government Code section
3541.3(d). The Board will, by random selection, designate one of the seven persons to serve as
the chairperson unless the parties, by alternate strike or other methodology of their choice,
select one of the seven persons to serve as chairperson. The Board shall certify to the
parties that the Board-appointed chairperson has agreed to start the factfinding
proceedings within 10 days of appointment. In no case will the Board be responsible for
the costs of the chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference: Section 3505.4,
Government Code.
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November 14, 2011

Suzanne Murphy and Les Chisholm
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e
& 40
Public Employment Relations Board - &%
1031 18th Street > =23
Sacramento, CA 95811-4124 I
a5 oD
S SIe
Re: Implementation of AB 646 = SRz
> G-

m

Dear Ms. Murphy and Mr. Chisholm:

We commend PERB for its proactive, thoughtful and transparent efforts in undertaking
the task of implementing AB 646, including holding meetings in which you presented several

alternative drafts of potential emergency regulations that arose from preliminary agency staff

work on this topic. Pursuant to your request, we submit the following comments on issues
pertaining to AB 646, including comments on your alternative drafts (hereafter, "the PERB draft
proposals") and comments on the draft regulations submitted by Burke, Williams & Sorensen
(hereafter "the Burke draft proposals").

L.

Events Triggering an Employee Organization's Request for Factfinding

Earlier drafts of AB 646 -- prior to the final draft that was enacted -- included provisions
providing an absolute right to request mediation. When those mediation provisions were struck
from the bill, the drafters simply neglected to make the necessary corresponding alteration to the
opening sentence of §3505.4 (a). In other words, the drafters intended to eliminate any absolute
right to mediation, but intended to leave intact the employee organization's absolute right to
request factfinding, irrespective of whether any mediation is held. The drafters’ oversight is

the enacted bill.

evident not only from comparing successive versions of the bill, but also from the abrupt way in
which "the mediator" and his or her appointment appear, devoid of any context, at the outset of
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This conclusion is widely shared by many PERB constituents, in both labor and
management.' Indeed, while the Burke draft proposals suggest that only a court or the
Legislature can have the final word on the meaning of the statute, the Burke draft proposals also
suggest that PERB adopt regulations clarifying that an employee organization may request fact-
finding following appointment of a mediator or following written notice of a declaration of
impasse or following notice of a public hearing on impasse. (Burke proposals, §1).

We concur with §1 of the Burke draft proposals. Indeed, §I of the Burke proposals makes
more sense than either of the PERB drafts for proposed Regulation 32802. Both of the PERB
draft proposals leave ambiguous whether an employee organization may request factfinding in
those cases in which there is no mediation. Leaving that crucial issue ambiguous would render
the regulations terribly uncertain and difficult to interpret, and would create a virtual certainty
that numerous charges would be filed by many different parties, all pertaining to the same issue.
If, by contrast, PERB adopts §I of the Burke draft proposals, then the parties will be clear as to
PERB's position, and it would be up to any party disagreeing with that position to seek additional
legislation or court intervention.

IL Procedures for Appointing a Factfinding Panel Chairperson

The PERB draft proposals include three possible alternatives for the method of selecting
a chairperson under proposed Regulation 32804 (b). Option Two is the best alternative.
Pursuant to Option Two, the Board would submit seven names to the parties drawn from the
agency's list of factfinders and the Board would thereafter designate by random selection one of
those seven persons to serve as chair, unless the parties select one by alternate strikes or another
methodology of their choice. This procedure is preferable for several reasons. First, it is
transparent, unlike Option One, which does not provide any insight as to what methodology
PERB would use. Moreover, Option Two allows PERB to retain control over the process, rather
than involving a second agency as would be the case if Option Three were adopted. Given that
PERB already appoints factfinders under HEERA and EERA, it makes abundant sense for the
agency to take on an analogous role under the MMBA. Furthermore, by keeping control of the
process, PERB will be able to address any obstacles that arise, such as an undersupply of
appropriate chairpersons or questions that may arise regarding qualifications, fees, etc.

We encourage PERB to make the complete list of MMBA factfinders public on the
PERB website or available to all PERB constituents upon request. This will help to facilitate
mutual agreement in the greatest number of cases, even prior to the agency having to send the
parties a list of seven potential chairpersons. We also encourage PERB to widely solicit
applications for the list, particularly given the very different compensation arrangement provided
for under AB 646 and the substantial experience that many interest arbitrators have gained in
assisting employers and unions in education, transit, safety and other areas.

! While it is certainly possible to construct the statute differently if one wanted to do so, there is no other
construction that makes sense of the language used, legislative history, and drafters' intent.
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III.  Public Hearing Regarding Impasse

We largely concur with §V of the Burke draft proposals, concerning impasse hearings.
However, there should be two additions. First, for clarity, the word "including” should be
replaced by the phrase "including but not limited to." Second, an additional sentence should be
added as follows: "The public hearing shall be conducted pursuant to the applicable legal
requirements, if any, that otherwise govern public meetings of the public agency's governing
body."

IV.  Regulation 32603

We have one final recommendation, to make sure it is clear that violation of AB 646
constitutes an unfair practice. This last addition to the agency's regulations perhaps need not be
included in the emergency regulations, since in the interim Regulation 32603(g) would surely be
interpreted to include any violation of AB 646. However, for the sake of clarity, PERB should in
due course amend Regulation 32603(e) as follows:

(e) Fail to exercise good faith while participating in any impasse procedure that is
mutually agreed to by the parties, or that is required under this Chapter or by any local
rule adopted pursuant to Government Code section 3507.

We appreciate your consideration of these comments and your attention to these
tmportant matters.

Very truly yours,

LEONARD CARDER, LLP

’ v i /i X
By: /—{r—-' }é& ;’fwﬁﬂ%bh

Ari Krantzand Margot Rosenbgrg
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PERB Staff Discussion Draft dated November 14, 2011 re AB 646
Implementation

Dear Ms. Murphy and Mr. Chisholm:

Since we submitted our initial comments on this matter, the PERB staff has revised its
draft proposed regulations with respect to the events triggering an employee organization’s
request for factfinding. (See Staff Discussion Draft Re AB 646[November 14 Version], posted
on PERB'’s website.) We are pleased that the revised draft recognizes the legislative intent to
provide subject employee organizations with the absolute right to request factfinding,
irrespective of whether any mediation is held. The initial draft proposed regulations issued by
the PERB staff appeared only to recognize mediation as the trigger for a factfinding request, a
position which we viewed as contrary to the legislative intent and as inviting protracted litigation
to seek clarification. Accordingly, we support the PERB staff’s November 14 draft, which
clarifies that an employee organization may request factfinding following appointment of a
mediator or following written notice of a declaration of impasse.

Once it is clarified that factfinding may be triggered by either mediation or a declaration
of impasse, the timelines set forth in the November 14 staff discussion document make sense, as
they track the statute itself, which in essence provides for a 30-day period - during which the
parties may avail themselves of the assistance of a mediator — to focus their attempt to reach
agreement prior to having to change course and prepare for an adversarial factfinding
proceeding. (See Government Code § 3505.4(a), providing for a 30-day period to “effect
settlement of the controversy,” prior to requesting factfinding.) Of course, and perhaps it goes
without saying, any time limit set by the regulations would be subject to mutual modification or

extension.
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We appreciate your continued consideration of these comments and your close attention
to these important matters.

Very truly yours,

LEONARD CARDER, LLP
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November 18, 2011
VIA E-MAIL ONLY
smurphy@perb.ca.gov
lchisholm@perb.ca.gov

Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
Public Employment Relations Board
1031 - 18th Street

Sacramento, CA 95811-4124

Re:  PERB's implementation of AB 646

Dear Ms. Murphy and Mr, Chisholm,

Thank you for the opportunity to provide input regarding PERB's efforts to implement
AB 646, The confusion created by this poorly drafted piece of legislation is palpable and makes
implementation for all parties, including PERB, difficult. We hope that the California
Legislature will quickly draft clarifying legislation so that the parties may focus their time and
resources on resolving negotiations disputes rather than speculating on and/or litigating
confusing legislative provisions.

Attached please find suggested language regarding potential regulations on the
factfinding process, We encourage PERB fo maintain its practice of focusing regulations on the
procedural aspects of practice before the agency, while allowing the adjudicatory process to be
used to determine substantive points of law.

As noted in the materials subritied by the law firms of Burke Williams & Sorensen
(management) and Leonard Carder (labor), we think it is essential that there be some reasonable
time period in which a labor organization has to request factfinding following the use of
mediation, To do otherwise, would be inconsistent with the statutory goal of timely resolution of
bargaining disputes (See Govt, Code § 3505). We do not agree, however, with BWS, Leonard
Carder or PERB's November 14 staff discussion draft, that an exclusive representative has a right
to request factfinding even if mediation is not used. The statute, as drafted, does not so state and,
in the absence of a clearer indication of statutory intent through clean-up legislation, we think it
would be unwise for PERB to speculate as to the Legislature's intent.

We agree with Leonard Carder's suggestion that PERB Regulation 32603 should be
clarified such that a public agency's failure to exercise good faith in MMBA-required impasse
procedures would be an unfair practice, In fairness, the same process should apply for labor
organizations, and so we have included it in proposed Regulation 32604.

548395.3 LCO20-001 Los Angeles | San Tz o | Fresno | S5an Diego

www.Icwlegal.com




Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
November 18, 2011

Page 2

We look forward to working with you and the Board regarding the implementation of this
new legislation.

If you have any questions regarding the above please do not hesitate to contact us.
Very truly yours,
LIEBERT CASSIDY WHITMORE

fgme_—@ & Lok

Bruce A. Barsook

BAB:tp
Enclosure
cc:  Partners, Liebert Cassidy Whitmore

548395.3 LC020-001
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32802 Submission of Negotiations Disputes to a Fa ctfinding Panel under MMBA

{a)(1)Not sooner than 30 days after the appointment or selection of a mediator, pursuant
either fo the parties' agreement or a process required by a public agency's local rules, an
exclusive representative may request that the parties' differences be submitted to a
factfinding panel, if

[a] The parties have failed to reach an agreement;

[b]  The exclusive representative submits a written request to proceed to
factfinding to the public agency and to PERB within 40 days after the
appointment or selection of a mediator; and

[c] The request is accompanied by evidence of the date that the mediator was
appointed or selected.

(2) A request for factfinding must be filed with the appropriate regional office; service
and proof of service pursuant to Section 32140 are required.

(b) The Board shall, within five (5) working days from the date the exclusive
representative submits its request for factfinding, notify the parties whether the request
satisfies the requirements of this Section, If the request does not satisfy the requirements
of subsection (a) above, no factfinding panel will be appointed and no further action will
be taken by the Board.

(c) For purposes of this section only, "working days" shall be those days when the
offices of the Public Employment Relations Board are officially open for business.

(d) The determination as to whether a request is sufficient shall not be appealable to the
Board itself.

32803 Appointment of Person to Chair Factfinding Panel under MMBA

(a) Within five days afier the request for factfinding is submitted pursuant to section
32802, the parties will notify the Board of their selection of panel members for the
factfinding panel.

(b) Within five days of the selection of the panel members by the parties, the Board will
notify the parties that it will select and appoint the chairperson unless notified by the
parties that they have agreed upon a person to chair the panel in lieu of a chairperson-
selected by the Board, The Board will submit seven names to the parties, drawn from
the list of factfinders established pursuant to Government Code section 3541.3(d). The
Board will, by random selection, designate one of the seven persons to serve as the
chairperson unless the parties, by alternate strike or other methodology of their choice,
select one of the seven persons or someone else to serve as chairperson.

32380. Limitation of Appeals.
The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the
decision does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion,
(¢) A decision by a Board agent pursuant to Section 32793 regarding the existence of an

impasse.
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(d) A decision by a Board agent pursuant to Section 32802 regarding the submission of a

request for factfinding

32603. Employer Unfair Practices under MMBA.,
It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by
any local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code
section 3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule
adopted pursuant to Government Code section 3507,

(¢) Refuse or fail to meet and confer in good faith with an exclusive representative as
required by Government Code section 3505 or any local rule adopted pursuant to
Government Code section 3507.

(d) Dominate or interfere with the formation or administration of any employee
organization, or contribute financial or other support to it, or in any way encourage
employees to join any organization in preference to another in violation of rights
guaranteed by Government Code section 3502 or 3508(c) or any local rule adopted
pursuant to Government Code section 3507,

(e) Fail to exercise good faith while participating in any impasse procedure mutually
agreed to pursuant to Government Code section 3505 or 3505.2, or required by the
MMBA or any local rule adopted pursuant to Government Code section 3507,

(f) Adopt or enforce a local rule that is not in conformance with MMBA.

(g) In any other way violate MMBA or any local rule adopted pursuant to Government
Code section 3507.

32604. Employce Organization Unfair Practices under MMBA.,
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the
MMBA or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by
any local rule adopted pursuant to Government Code section 3507,

(c) Refuse or fail to meet and confer in good faith as required by Government Code
section 3505 or by any local rule adopted pursuant to Government Code section 3507,

548142.2 L.C0O20-001
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(d) Fail to exercise good faith while participating in any impasse procedure mutually
agreed to pursuant to Government Code section 3505 or 3505.2, or required by the
MMBA or any local rule adopted pursuant to Government Code section 3507,

(e) In any other way violate MMBA or any local rule adopted pursuant to Government
Code section 3507.
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December 2, 2011

TIMOTHY G. YEUNG
Telephone: (916) 273-1707
tyeung@rshslaw.com

Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
Public Employment Relations Board
1031 18th Street

Sacramento, CA 95811

RE: Emergency Regulations I mplementing AB 646
Dear Ms. Murphy and Mr. Chisholm:

| am writing in response to the draft discussion regulations implementing AB 646 that the Public
Employment Relations Board (PERB) released on November 14, 2011. | know that PERB has
already received several |etters commenting on the draft discussion regulations. | write only to
emphasi ze the request made by several stakeholders that there must be a deadline by which the
employee organization must make a request to proceed to fact-finding. Currently, the draft
regulations provide that a request can be made no earlier than thirty (30) days following the
appointment of a mediator, but there is no outer time limit by which the employee organization
must request fact-finding.

Presumably, PERB staff examined the fact-finding regulations under EERA and HEERA in
developing the draft discussion regulations for AB 646. PERB’s current fact-finding regulations
under EERA and HEERA provide for atime period before which fact-finding can be requested,
but do not contain any outer time limit for afact-finding request. At first blush, it may make
sense that fact-finding regulations under the MMBA would be similarly drafted. However,
because of significant differences between the MMBA and EERA/HEERA, that is not true.

Under both EERA and HEERA, the employer has the ability to request fact-finding. (Gov.
Code, 88 3548.1, 3591.) Thus, under EERA and HEERA an employer can prevent an employee
organization from unreasonably delaying fact-finding proceedings by initiating those
proceedingsitself. The sameis not true under the MMBA. AB 646, by itsterms, does not
provide for a fact-finding request from an employer. Thus, thereis no similar counter-balance
under the MMBA as exists under EERA and HEERA. Under the MMBA, without a deadline by
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Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
December 2, 2011

Page 2

which the employee organization must request fact-finding, it will be extremely difficult for an
employer to protect itself against unreasonable delays. This significant difference in statutory
language justifies PERB adopting fact-finding regulations under the MMBA that are different
than those under EERA and HEERA. Again, | strongly urge PERB to include adeadlinein the
regulations by which an employee organization must make afact-finding request.

Very truly yours,

Timothy G. Yeung

TGY/
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L INTRODUCTION

Signed by Governor Brown on October 9, 2011, AB 646 (Atkins) institutes a new mandatory
impasse process for negotiations conducted under the Meyers-Milias-Brown Act (MMBA).

Beginning January 1, 2012, if a local public employer and its employee organization are unable to
reach agreement in negotiations, the employee organization (but not the employer) “may request
that the parties’ differences be submitted to a factfinding panel.” The panel consists of a union
member, a management member, and a neutral chairperson appointed by the Public Relations
Employment Board (PERB) — typically someone with interest arbitration or fact-finding’
experience. The fact-finding panel can ultimately make recommendations but does not have
final and binding authority.

The statute may have a significant impact on labor relations and some commentators have
argued that it will “fundamentally change” bargaining under the MMBA. However, many
public entities, including all of California’s public schools, have managed collective bargaining
under fact-finding for years. Careful planning and thoughtful execution will allow California’s
local public entities to integrate fact-finding into the existing meet and confer process with
limited impact. Nonetheless, the statute’s vague and inconsistent language leaves many
questions unanswered as to how this new process will really work. Navigating through the
process will impact the timing of negotiations because it can potentially add 50-80 days, or more,
to the process of reaching either agreement or the point at which an employer could unilaterally
implement its last best offer if no agreement is reached.

In this white paper, we provide a summary of the terms of AB 646 and the changes it makes to
current law. We then address the likely resolution of some of the inconsistent provisions of the
law and make specific recommendations on how to deal with the terms of this law, including one
version of a model local rule to be adopted under Government Code section 3507 to address
timing issues and the scope of impasse procedures. In the absence of local rules, PERB’s planned
emergency regulations on fact-finding will likely control your agency’s impasse resolution
procedures.

I1. HOW DOES AB 646 CHANGE EXISTING LAW?

Before AB 646, the only impasse procedure outlined in the MMBA was an option for mediation
by mutual agreement of the parties.” Local public agencies had the option to develop their own
impasse resolution procedures through local rules adopted pursuant to Government Code
section 3507, and local impasse procedures therefore vary widely. Many agencies’ local rules
provide for mediation — either mandatory or by mutual agreement, some provide for fact-finding

1 Although the Legislature uses the term “factfinding,” most commentators have used the term “fact-
finding,” in accord with Webster's Dictionary. We use the more accepted spelling in this white paper.

2Govt Code § 3505.2.

1
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— again, either mandatory or op‘niona],3 and a handful of local charters provide for interest
arbitration as a method for resolving disputes. These variations are examples of how local
agencies over the years have exercised local control by deciding, after meeting and consulting
with affected employee organizations, what impasse processes work best given local conditions
and history.

AB 646 changes the landscape for public employers covered by the MMBA who do not already
have binding interest arbitration.* It imposes on local government a state law requirement for
fact-finding in any instance in which an employee organization requests it — regardless of the
historic process that local agencies and employee organizations have agreed to and followed. It
also appears to impose a new requirement that prior to implementation of a last, best, and final
offer, the agency must “hold a public hearing regarding the impasse.” >

AB 646 borrows heavily from the fact-finding provisions of the Educational Employment
Relations Act (EERA)® and the Higher Education Employer-Employee Relations Act (HEERA)’
for both the procedural and substantive elements of the new fact-finding procedure,® with three
key differences:

e If the parties go to mediation, the timeline under the MMBA will be thirty days instead of
EERA'’s fifteen-day ﬁme]jne;9
e Under the MMBA only employee organizations may request fact-finding, whereas under

EERA and HEERA, the employer also has the right to request; and

e Under EERA and HEERA, PERB pays costs and expenses of the PERB-appointed panel
chairperson, whereas under the MMBA those costs and expenses are shared equally by
the parties.

3 We know of no local agency rules that require fact-finding without prior resort to mediation. Thisis,
however, exactly what AB 646 literally requires.

4 Charter cities and counties who have binding interest arbitration are exempted from the new law. (Govt.
Code § 3505.5)

5 Because there is no requirement that the public hearing regarding the impasse occur at any time prior to
the implementation, we believe that the impasse hearing and implementation of the last best and final offer
should occur at the same public meeting,.

¢ Govt. Code §3540, et seq.

7 Govt. Code §3560, et seq. The HEERA does not include any factors for the fact-finding panel to consider.
The MMBA factors are borrowed from the EERA factors.

8 The Ralph C. Dills Act, which covers State employment, is now the only public sector labor relations act
in California which does not mandate fact-finding.

? Govt. Code §3548 (EERA), and 3590 (HEERA).
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III. LEGISLATIVE HISTORY

The early versions of AB 646 included mandatory mediation in addition to fact-finding, provided
a 15-day timeline for mediation, and would have applied to all public employers covered by the
MMBA. Early on in the amendment process, the bill's author indicated that all provisions related
to mediation would be removed, “making no changes to existing law.”*’ Although mandatory
mediation was removed from the final bill, in the event the parties do mediate, the timeline for
mediation was extended from 15 days to 30 days.** Finally, in the final bill, charter cities and
counties who already provide interest arbitration were exempted from the fact-finding provision.

The author of AB 646, Assembly Member Toni Atkins (D-San Diego) provided the following
statement of purpose in support of the legislation:

Although the MMBA requires employers and employees to bargain in good faith,
some municipalities and agencies choose not to adhere to this principle and
instead, attempt to expedite an impasse in order to unilaterally impose their last,
best, and final offer when negotiations for collective bargaining agreements fail.
This creates an incentive for surface bargaining in which local governments rush
through the motions of a meet-and-confer process to unilaterally meet the goal of
the agency's management. Although some municipalities have elected to include
local impasse rules and procedures, no standard requirement exists for using
impasse procedures. This lack of uniformity causes confusion and uncertainty for
workers. Fact-finding is an effective tool in labor relations because it can facilitate
agreement through objective determinations that help the parties engage in
productive discussions and reach reasonable decisions.*

AB 646 was opposed by numerous city, county, and special district representatives, who
protested that it would impose significant increased costs on agencies for a process that will be
triggered at the sole discretion of unions. Additionally, the opposition raised serious concerns
that the bill would delay the conclusion of negotiations, inevitably create more adversarial
relations rather than promote settlement, and undermine a local agency’s authority to establish
local rules for resolving impasse. Notwithstanding these concerns, Governor Brown signed AB
646 on October 9, 2011, without comment.

10 Assem. Com. on Public Employees, Retirement and Social Security, Analysis of Assem. Bill No. 646
(2011-2012 Reg. Sess.) May 3, 2011, p. 4.

11 Assem. Amend. to Assem. Bill No. 646 (2011-2012 Reg. Sess.) May 27, 2011.

2Gen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Assem. Bill No. 646 (2011-2012 Reg.
Sess.) Aug. 29, 2011, p. 5.
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IV. HOW FACT-FINDING WORKS
A. What is Fact-Finding?

The fact-finding process under AB 646 is very similar to that under the EERA and the HEERA. It
is also similar to the interest arbitration procedures followed by a handful of California’s charter
cities and counties.”” While none of those statutes provide explicit guidance on the conduct of
the hearings, the parameters of fact-finding have been well-developed over the years.'* In
general, the fact-finding panel hears evidence on the negotiations issues in dispute and provides
findings and recommended terms for settlement. Under AB 646, hearings must start within 10
days of the chairperson’s appointment by PERB. Once convened, the panel is to conduct an
investigation, hold hearings and issue subpoenas for those purposes.

Because of the short statutory timelines, fact-finding is normally very informal, with evidence
presented by only a handful of witnesses, exhibits and testimony being introduced with limited
foundation, and without the need for a court reporter. A fact-finding hearing is typically
structured as follows:

e Inadvance of the hearing, the parties will identify the issues in dispute to be presented to
the panel;

e Position statements on all issues are submitted at the beginning of the process;

e Evidence regarding the employer’s fiscal condition and comparability often is presented
at the beginning of the process because such evidence frames the other issues;

e The parties then present their respective cases on each issue in dispute through the
introduction of foundational evidence in support of proposals;

e After the hearing, post-hearing briefs or position statements may be submitted to support
and summarize the parties’ positions;

e Within 30 days after its appointment, the fact-finding panel must make findings of fact
and recommend terms of settlement;

e The agency and union share the costs and expenses of the PERB-appointed panel
chairperson (and pay their own separately-incurred costs associated with their panel
member).

13 An understanding of the interest arbitration process can be extremely helpful to the management of a fact-
finding case. (See Holtzman & Sloan, Let’s Make a Deal (June 1, 2005) 2005-6 Bender’s Cal. Labor &
Employment Law Bulletin 6; but see Tenant, Interest Arbitration: A Poor Substitute for a Strike (Nov. 1, 2005),
2005-11 Bender’s California Labor & Employment Law Bulletin 4.)

14Tn 1987, PERB issued a “Fact-Finding Resource Manual.” However, the manual is no longer available.
Another valuable resource is the aptly titled “Interest Arbitration” by Will Aitchison. (Aitchison, Interest
Arbitration (2d Ed, 2000).)
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B. Fact-Finding Criteria

The bill specifies criteria to be considered by the panel, including comparability in wages, health
care benefits, and retirement benefits."> AB 646 requires the fact-finding panel to evaluate the
parties’ positions using the following specific criteria:'®

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of the

public agency.

(5) Comparison of the wages, hours, and conditions of employment of the
employees involved in the fact-finding proceeding with the wages, hours,
and conditions of employment of other employees performing similar
services in comparable public agencies.

(6) The consumer price index for goods and services, commonly known as the
cost of living.

(7) The overall compensation presently received by the employees, including
direct wage compensation, vacations, holidays, other excused time,
insurance, pensions, medical and hospitalization benefits, the continuity
and stability of employment, and all other benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to (7),
inclusive, which are normally or traditionally taken into consideration in
making the findings and recommendations.

Our experience has shown that comparability is generally afforded significant weight, meaning
that local public agencies will now have to consider the expense and time required to manage a
comparability study as part of the negotiations process. ' In addition, employers should prepare,
as a key component of any fact-finding presentation, a financial report analyzing the financial
condition of the employer and the impact of union proposals on the agency’s ability to deliver
public services. The oft-neglected criteria of the agency’s financial ability and the public interest
have a substantial role to play in any fact-finding. The agency must have a strong handle on its
fiscal condition, with a view towards anticipated revenues and expenditures during the next
several years. Taken together, the financial condition of the employer and the overall

15 The criteria are virtually identical to those established under the EERA. (See Govt. Code § 3548.2.)
6 Govt. Code § 3505.4(d).

17 Comparability is the key factor relied on by many arbitrators, and will likely carry great weight in a fact-
finding process. (See City of San Jose (Cossack 2007) [Awarding enhanced retirement benefit based on
comparability]; City of Modesto (Brand 2002); City of San Luis Obispo (Goldberg 2008) [awarding 32.82%
wage increases over 3 years].) Will Aitchison’s treatise on interest arbitration dedicates four chapters,
nearly a third of the book, to issues of comparability. (See Aitchison, supra note 13, at pp. 31-120.)
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compensation of employees can be used together to provide significant leverage for an agency’s
proposals.

The second factor, “Local rules, regulations, or ordinances,” also provides a significant opportunity
for local public agencies to adopt specific criteria for fact-finding and to establish rules or
procedures for the fact-finding panel. In addition, other local regulations or ordinances that
address pay policies, maintenance of reserves, and fiscal crisis management must also be
considered by the panel.

C. Findings and Recommendations — The Panel’s Report

AB 646 does not specify the form of the report or how it is organized. For instance, it is not clear
that the fact-finder must make findings on an issue-by-issue basis or that the fact-finder must
choose between the proposals submitted by the parties. Indeed, because of its informal nature,
testimony and evidence are normally presented without oath or transcription, making the
recommendations less formal as compared to an interest arbitration decision. As a result, fact-
finder reports, along with any dissents by the partisan panel members, are usually brief.

D. Post Fact-Finding: Agreement or Implementation

The public agency must make public the findings and recommendations within 10 days after
their receipt. An employer may not unilaterally impose its last best offer until after holding a
public hearing and no earlier than 10 days after receipt of the findings and recommendations
(i-e., the same time the findings and recommendations must be made public).

V. ADJUSTING NEGOTIATIONS STRATEGY IN LIGHT OF AB 646
A. Negotiations Preparation

In the current environment, many agencies have focused their bargaining preparation on making
a strong financial case to support the need for concessions and long-term structural changes.
While the financial condition of the agency will continue to remain a centerpiece of bargaining,
going forward, negotiations preparation will need to be expanded, because a fact-finding panel
will be required to apply the specific criteria noted above when evaluating proposals. Therefore,
comparability will move from an important consideration for ensuring the ability to attract and
retain talented employees to a key component of bargaining. Moreover, it will be important that
the agency prepare a negotiating strategy around every aspect of the fact-finding criteria,
including specific reference to the interest and welfare of the public and the financial ability of
the employer. The need to prepare competent testimony to support proposals will increase the
time and expense required for bargaining preparation. To meet the timelines required by their
budgets, public agencies will need to begin bargaining preparation earlier.

Page 6
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B. Negotiations Timelines

A majority of public agencies hope to have new contracts in place by July 1 of each year and plan
their negotiations schedule accordingly, including the time necessary for the public adoption
process. The potential for fact-finding will now add at least 50-80 days to the timeline, assuming
that fact-finders will be available to conduct hearings in the timeframe set forth by the statute. In
the first year of this new process, availability of fact-finders during the critical window of time
before the end of the fiscal year could be a challenge.

Fact-finding timeline example

Mediation (if parties mediate)* +30 days
Panel member selection after a union requests fact-finding* +5 days
Panel chairperson appointed by PERB +5 days
Time before hearing must begin +10 days
Findings issued (if no settlement and no agreed-upon extension, 30 +20 days

days from appointment of chairperson)

Earliest possible implementation date (assumes public hearing could  +10 days
be held same day)

Total minimum additional time for full process  +80 days

*This timeline assumes the parties mediate and the union requests fact-finding at the end of the 30-day
period. See below for a discussion regarding mediation and the lack of deadline by which the union must
request fact-finding.

Assuming a governing body has the opportunity to meet in open and closed session on the first
and third Wednesday of each month, and assuming that 80 days is an optimistic timeline,
employers should conservatively plan on an additional 90-100 days, or about 14 weeks. Here's
what the negotiations timeline might look like for a June 30, 2012 expiration:

2012 hypothetical timeline

November 2011 Begin negotiations preparation, including developing
support for financial case and conducting comparability
study

Early January 2012 ~ Begin negotiations

March 7, 2012 Date by which parties should substantially complete
good faith bargaining in order for the employer’s team to
request authority to declare impasse

March 14, 2012 Date by which parties should reach agreement or
impasse (if including mediation)

March 14-April 14 Mediation
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April 14-June 6 Fact-finding

June 20, 2012 Last day for governing body to adopt new MOU or
implement LBFO for effective date of July 1

VI. PROBLEM AREAS: WHETHER TO MEDIATE, & TIMING OF FACT-FINDING
REQUESTS

A. Mediation is Likely not Required

The first line of the new provision, section 3505.4(a) starts out as follows:

If the mediator is unable to effect settlement of the controversy within 30 days
after his or her appointment, the employee organization may request that the
parties’ differences be submitted to a factfinding panel.

Despite the opening phrase “if the mediator....,” there is no provision in the bill requiring the
parties to go to mediation. As first introduced, the bill mirrored the EERA’s requirement for
mandatory mediation as well as fact-finding. The mediation requirement was later removed
from the bill, but the reference to mediation preceding fact-finding remained in the legislation,
creating ambiguity and contradiction.

We believe the legislative history clearly shows that AB 646 does not require mediation.
However, without mediation, there is no clear trigger for fact-finding. Therefore, we recommend
that every local public agency identify such a trigger (either mediation or something else) in its
local rules.

B. Lack of Explicit Time Limit Within Which the Union Must Request Fact-finding

When the earlier version of the bill required mediation, it also allowed an employee organization
to request fact-finding only once a mediator had been unsuccessful at resolving the dispute
within 30 days of appointment. When the Legislature removed mandatory mediation from the
bill, it failed to clarify that a union can request fact-finding when the parties are at impasse and
opt not to go to mediation. And in no versions of the bill did the Legislature define a time period
within which a union had to request fact-finding.

Even absent mediation by mutual agreement or pursuant to local rule, fact-finding remains a
mandatory impasse procedure, if requested by the employee organization. But whether or not
mediation occurs, there is no provision to ensure that fact-finding is requested in a timely manner.

Under a technical reading of the statute, a union may argue that absent fact-finding, the
employer cannot implement a last best offer. Given the lack of a time by which the union must
request fact-finding, it is possible that some unions will attempt to avoid unilateral
implementation by failing to request fact-finding and then alleging that the employer is in
violation of the statute if it attempts to impose. However, we believe that such an approach
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would ultimately fail, because it would violate California Constitution Article XI, Section 1(b),
which forbids the Legislature from interfering with a local governing body’s determination of the
number, compensation, tenure and appointment of ra'Inplt:)yees.18

Nonetheless, agencies hoping to avoid being a test case may consider the following options:

1. Local Rules. Amend local rules (ideally before AB 646 takes effect on January 1). Provide
notice to unions and an opportunity for them to meet and consult over revised local rules
governing the timing and process for mediation and fact-finding.

2. PERB Regulations. PERB will likely adopt emergency regulations prior to January 1 that
may address many of the open issues. To the extent PERB regulations fill a gap in an
, ; . 19
agency’s local rules, PERB’s rules will apply.

3. Address it in Ground Rules. In negotiating ground rules with employees at the beginning
of bargaining, consider adopting timelines for achieving agreement or impasse, for
determining whether to use mediation, and perhaps even timelines for going through the
fact-finding process.

4 Include Reasonable Notice Prior to Implementation to Support a Waiver Arguinent. If
after impasse an employer gives reasonable notice of the date for a public hearing on the
impasse and subsequent date of imposition of the employer’s last, best, and final offer,
there is a strong argument that the employee organization will have waived its right to
request fact-finding if it fails to do so prior to the date of the public hearing.

VII. DRAFT MODEL LOCAL RULE

AB 646 does not abrogate the right of local public agencies to adopt rules and regulations for the
administration of employer-employee relations, including rules involving impasse resolution
procedures.®® Agencies have an opportunity to draft local rules to conform local agency impasse
procedures to AB 646 and to establish specific timelines for negotiations, mediation, and fact-
finding. The adoption of strict timelines would ensure sufficient time for the parties to negotiate
in good faith and reach impasse prior to beginning mediation; set a specific deadline for ending
mediation and beginning fact-finding; and require the fact-finding panel to issue a report in time
for the agency to adopt changes before the expiration of the contract. For simplicity, the model
rule uses a June 30 date to represent the expiration of the contract, end of the budget year, and
deadline for completion of the impasse process.

18 See County of Riverside v. Superior Court (2003) 30 Cal.4th 278, 285 (holding that mandatory interest
arbitration was an unconstitutional interference with the County’s exclusive authority to establish
compensation for employees).

19 See Govt. Code § 3509(a); County of Siskiyou/Siskiyou County Superior Court (2010) PERB Decision No.
2113.

2 Govt. Code § 3507.
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The draft model local rule presented here represents only one possible version. Other options
could be sufficient for your agency’s purposes, including something as simple as a rule providing
an employer option to request fact-finding. In addition, the model rules provide for mandatory
mediation to remove the potential ambiguity in the statute. However, since the statute does not
specifically require mediation, your agency may choose not to include those provisions.
Therefore, we recommend that you carefully consider your agency’s needs and contact labor
counsel before deciding on a course of action.

Although AB 646 does not specifically require the completion of fact-finding before an employer
can adopt rules pursuant to section 3507, there remains some risk that PERB could require
completion of fact-finding under section 3505.7. While we continue to believe, absent a specific
timeline for fact-finding, that such a conclusion would be unconstitutional, it may be some time
before the courts settle that issue. Because the introduction of fact-finding compressed the
timeline for negotiations, we recommend that every agency revise its EERR before January 1,
2012. Please remember that section 3507 requires that you provide your unions notice and an
opportunity to consult before adopting local impasse rules. In addition, these model rules may
conflict with some of your existing rules. Now may be a good time for a complete review of your
Employer-Employee Relations Resolution.

Model Local Rules

Model Language Commentary

Update or create a definitions section: Most local rules already include a
definitions section. However,
local agencies adopting new rules
covering fact-finding need to
ensure that the definitions section
includes definitions for Impasse,
Mediation, and Fact-finding.

Bargaining Timelines and Impasse Resolution Procedures

1. In consideration of the strong public interest in the
equitable and efficient resolution of disputes over the
wages, hours, and working conditions of public
employees, these rules establish specific timelines for the
completion of bargaining and any necessary impasse
resolution procedures. All deadlines contained herein
may be waived by mutual agreement.

2. The provisions of this section shall apply only so long as This section is important to
state law requires the parties to proceed to fact-finding (as | protect your agency in the event
currently required by Section 3505.4 and 3505.5). that AB 646 is found

unconstitutional or a future
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Model Language

Commentary

3. Initiation of Bargaining. The parties shall begin the meet

and confer process no later than January 5 of the budget
year in which the parties’ memorandum of understanding
(MOU) expires.

Declaration of Impasse. Either party may declare impasse
and invoke impasse procedures by submitting to the other
a written declaration of impasse, together with a statement
in detail of its position on all disputed issues.

Mediation When Fact-Finding Has Been Waived. If the
parties have AGREED in writing to waive fact-finding, the
following timelines for mediation shall apply. All date
references are to the year in which the current MOU
expires.

a. Once the parties have reached the point where further
negotiations would be futile, either party may declare
an impasse.

b. Once either party has declared impasse, the parties
shall proceed to mediation. Prior to mediation the
parties shall exchange statements of their positions on
all disputed issues.

c. Assoon as either party declares impasse, the employer
shall notify the California State Mediation &
Conciliation Service that the parties have failed to
reach agreement and shall schedule a mediator as soon
as possible.

d. If neither party has declared impasse by May 1, the
employer shall notify the California State Mediation &
Conciliation Service that the parties have failed to
reach agreement and shall schedule a mediator as soon

Page 11

legislature strikes fact-finding
from the books. In the absence of
this language, a local agency
could be bound to continue fact-
finding based on its local rules
even if fact-finding was no longer
required by state law.

The January timeframe may need
to be adjusted for compliance with
the actual expiration date of your
MOU. Check current language
in MOUs which may include a
provision to start negotiations at
a set time later than the proposed
new rule.

Mandatory mediation removes the
potential ambiguity in the new
bill, enables statutory timelines to
be met, and could provide an
incentive for employee
organizations to waive fact-
finding.

Note that a set time by which
agreement or impasse must be
reached will not excuse bad faith
or surface bargaining.

This rule is intended to permit
mediation without the need for a
declaration of impasse. In this
case, mediation becomes an
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Model Language

Commentary

e.

as possible, but no later than the week of May 15.

Mediation shall be concluded no later than June 15.

6. Mediation Plus Fact-Finding. If the parties have NOT
AGREED to waive fact-finding, the following timelines for
mediation and fact-finding shall apply.

a.

Once the parties have reached the point where further
negotiations would be futile, either party may declare
an impasse.

Once either party has declared impasse, the parties
shall proceed to mediation. Prior to mediation the
parties shall exchange statements of their positions on
all disputed issues.

As soon as either party declares impasse, the employer
shall notify the California State Mediation &
Conciliation Service that the parties have failed to
reach agreement and shall schedule a mediator as soon
as possible.

If neither party has declared impasse by March 15, the
City shall notify the California State Mediation &
Conciliation Service that the parties have failed to
reach agreement and shall schedule a mediator as soon
as possible, but no later than April 1.

If the mediator is unable to effect settlement by April
30, the parties shall proceed to fact-finding.

7. Fact-finding

a.

Selection of fact-finding panel chairperson

1. On or before February 15, the parties shall
mutually agree on and pre-designate a fact-finding
chairperson who will certify that he or she will
start the fact-finding proceedings within 10 days of
notification by the parties. If the parties are unable
to mutually agree, the parties shall mutually
request that the California State Mediation &
Conciliation Service provide a list of seven (7)
qualified fact-finders, and the parties will select a
fact-finder from this list who will certify that he or
she will start the fact-finding hearing within 10
days of notification by the parties. The parties shall
confirm the pre-designated chairperson no later

Page 12

extension of bargaining.

By including mandatory fact-
finding in the local rules, the local
agency regains the ability to
trigger fact-finding and maintains
control over the timing of impasse
procedures, rather than leaving
this important decision solely in
the hands of the employee
organizations.

Pre-selection of a fact-finder can
avoid the problem of getting stuck
with a PERB-appointed
chairperson who cannot meet the
statutory timeline. Pre-selection
can also encourage employee
organizations to evaluate early in
the negotiations process whether
to waive fact-finding.
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Model Language

Commentary

ii.

than March 1.

If the mediator has been unable to effect agreement
within thirty days after appointment and in any
event, no later than May 1, the parties shall request
that PERB appoint a chairperson for the fact-
finding panel. If PERB cannot confirm that the
appointed chairperson can begin the fact-finding
proceedings within ten (10) days of appointment,
the parties shall proceed to fact-finding with the
pre-designated chairperson.

b. Fact-finding Criteria

i

ii.

1ii.

No later than the first meeting of the fact-finding
panel, the Finance Director shall prepare a report
on the employer’s financial condition, including
projections of revenues and expenditures going
forward at least three (3) fiscal years.

In assessing comparability, the fact-finding panel
shall consider the wages and benefits paid by
private employers as well as public employers.

The fact-finding report must include specific
consideration of the impacts of any
recommendation which will result in an increased
cost to the employer, including the impact of that
additional expense on the ability of the employer to
continue to provide services.

c. Fact-finding report

i

ii.

1ii.

To the extent the fact-finding panel makes findings
and recommendations, those findings and
recommendations shall be made on an issue-by-
issue basis.

The fact-finding panel shall limit its findings and
recommendations to issues that fall within
mandatory subjects of bargaining, unless the
parties mutually agree, in writing, to submit issues
that are non-mandatory subjects.

If the dispute is not settled within thirty (30) days
of the chairperson’s appointment, the panel shall
make findings of fact and advisory
recommendations for terms of settlement. The

Page 13

Requiring the panel to address
each issue in controversy may
create a longer and more detailed
report. However, it ensures that
the report addresses each of the
parties’ proposals
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Model Language Commentary

fact-finding panel shall submit a written report
including findings of fact and recommended terms
of settlement to the parties no later than June 10.

iv. The parties shall maintain the confidentiality of the
fact-finders’ report for a period of ten (10) days. If
the parties have not reached agreement within that
time, the employer shall make the report public.

d. Costs. Each party shall bear its own costs for
mediation and fact-finding, including the costs of their
advocates. Any costs for the mediator, neutral fact-
finder, facilities, court reporters, or similar costs shall
be shared by the parties.

8. Council Action. On or after the date the employer has
released the fact-finders’ report to the public, or upon
conclusion of mediation if the parties waived fact-finding,
the Council may hold a public hearing on the impasse and
implement the terms of its last best and final offer.

Page 14
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VIII. TEXT OF THE NEW STATUTE

[Prior section 3505.4 was repealed; portions of 3505.4 are now in new 3505.7. There is no provision
numbered 3505.6]

3505.4.(a) If the mediator is unable to effect settlement of the controversy within
30 days after his or her appointment, the employee organization may
request that the parties' differences be submitted to a factfinding
panel. Within five days after receipt of the written request, each party
shall select a person to serve as its member of the factfinding panel.
The Public Employment Relations Board shall, within five days after
the selection of panel members by the parties, select a chairperson of
the factfinding panel.

(b) Within five days after the board selects a chairperson of the
factfinding panel, the parties may mutually agree upon a person to
serve as chairperson in lieu of the person selected by the board.

(c) The panel shall, within 10 days after its appointment, meet with the
parties or their representatives, either jointly or separately, and may
make inquiries and investigations, hold hearings, and take any other
steps it deems appropriate. For the purpose of the hearings,
investigations, and inquiries, the panel shall have the power to issue
subpoenas requiring the attendance and testimony of witnesses and
the production of evidence. Any state agency, as defined in Section
11000, the California State University, or any political subdivision of
the state, including any board of education, shall furnish the panel,
upon its request, with all records, papers, and information in their
possession relating to any matter under investigation by or in issue
before the panel.

(d) In arriving at their findings and recommendations, the factfinders
shall consider, weigh, and be guided by all the following criteria:

(1) State and federal laws that are applicable to the employer.

(2) Local rules, regulations, or ordinances.

(3) Stipulations of the parties.

(4) The interests and welfare of the public and the financial ability of
the public agency.

(5) Comparison of the wages, hours, and conditions of employment of
the employees involved in the factfinding proceeding with the wages,
hours, and conditions of employment of other employees performing
similar services in comparable public agencies.

(6) The consumer price index for goods and services, commonly
known as the cost of living.

(7) The overall compensation presently received by the employees,
including direct wage compensation, vacations, holidays, and other
excused time, insurance and pensions, medical and hospitalization
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3505.5.

3505.7.

(a)

(d)

(e)

benefits, the continuity and stability of employment, and all other
benefits received.

(8) Any other facts, not confined to those specified in paragraphs (1) to
(7), inclusive, which are normally or traditionally taken into
consideration in making the findings and recommendations.

If the dispute is not settled within 30 days after the appointment of the
factfinding panel, or, upon agreement by both parties within a longer
period, the panel shall make findings of fact and recommend terms of
settlement, which shall be advisory only. The factfinders shall submit,
in writing, any findings of fact and recommended terms of settlement
to the parties before they are made available to the public. The public
agency shall make these findings and recommendations publicly
available within 10 days after their receipt.

The costs for the services of the panel chairperson selected by the
board, including per diem fees, if any, and actual and necessary travel
and subsistence expenses, shall be equally divided between the
parties.

The costs for the services of the panel chairperson agreed upon by the
parties shall be equally divided between the parties, and shall include
per diem fees, if any, and actual and necessary travel and subsistence
expenses. The per diem fees shall not exceed the per diem fees stated
on the chairperson's résumé on file with the board. The chairperson's
bill showing the amount payable by the parties shall accompany his or
her final report to the parties and the board. The chairperson may
submit interim bills to the parties in the course of the proceedings, and
copies of the interim bills shall also be sent to the board. The parties
shall make payment directly to the chairperson.

Any other mutually incurred costs shall be borne equally by the
public agency and the employee organization. Any separately
incurred costs for the panel member selected by each party shall be
borne by that party.

A charter city, charter county, or charter city and county with a
charter that has a procedure that applies if an impasse has been
reached between the public agency and a bargaining unit, and the
procedure includes, at a minimum, a process for binding arbitration,
is exempt from the requirements of this section and Section 3505.4
with regard to its negotiations with a bargaining unit to which the
impasse procedure applies.

After any applicable mediation and factfinding procedures have been
exhausted, but no earlier than 10 days after the factfinders' written
findings of fact and recommended terms of settlement have been
submitted to the parties pursuant to Section 3505.5, a public agency
that is not required to proceed to interest arbitration may, after
holding a public hearing regarding the impasse, implement its last,
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best, and final offer, but shall not implement a memorandum of
understanding. The unilateral implementation of a public agency's
last, best, and final offer shall not deprive a recognized employee
organization of the right each year to meet and confer on matters
within the scope of representation, whether or not those matters are
included in the unilateral implementation, prior to the adoption by the
public agency of its annual budget, or as otherwise required by law.
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By E-Mail

Suzanne Murphy, General Counsel
Les Chisholm, Division Chief
Public Employment Relations Board
1031 18th Street

Sacramento, California 95814-4174

Re: Regulations Implementing AB 646

Dear Ms. Murphy and Mr. Chisholm:

On behalf of AFSCME District Council 36, SEIU Local 721, LIUNA Local 777, and
IUOE Local 501, we offer the following suggestions regarding the proposed regulations
implementing AB 646.

1. Proposed § 32802.

Al the meeting we attended in Glendale on November 10, the union representatives who
spoke expressed the view that factfinding should be available whether or not the bargaining
parties have participated in mediation. On the management side, opinion on this point was split.
For two reasons, we urge you to revise the proposed regulation on this point in order to permit
the parties to join this issue at the time particular parties invoke the regulation, rather than
preclude at the outset any possibility of factfinding where no mediation has occurred.

First, for most management and union representatives, including the management
representative from the City of Long Beach who expressed his views at the meeting, a
predictable process is the highest priority. As he explained, for negotiations that reach impasse
following January 1, the employer needs to know whether factfinding must be utilized: placing
negotiations on hold for many months while litigation runs its course, or running the risk that a
rejection of factfinding later results in an unfair practice determination, are unattractive options.
Thus, parties who have not first participated in mediation but wish to proceed to factfinding
should not be precluded from doing so by the terms of an overly restrictive regulation. On the
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other hand, employers who choose to reject factfinding where no mediation has taken place can
then take their chances in litigation.

Addressing the merits of requiring factfinding even where no mediation has taken place,
adopting a rule that conditions factfinding on prior participation in mediation would have an
effect surely not intended by the Legislature. One must presume that in enacting AB 646, the
Legislature intended to strengthen the impasse resolution process, not weaken it. But under a
narrow interpretation of AB 646, an employer who might otherwise be willing to mediate, but
who wishes to oppose factfinding, will also oppose mediation. To do otherwise would
necessarily bind that employer to participate in factfinding. Thus, an amendment that was
designed to strengthen the impasse resolution process, by adding factfinding as a second,
required element, will serve, for some employers, to eliminate the impasse resolution process
altogether.

For these reasons, we propose the following substitute language for § 32802:

In the case of impasse, an exclusive representative may request that
the parties’ differences be submitted to a factfinding panel. The
request may be filed (1) at any time where there is no agreement to
mediate, or (2) not sooner than 30 days after the appointment of a
mediator.

2. Proposed § 32804.

Of the options presented by PERB staff, we prefer Option 2, which entails submission of
a list of seven names to the parties, from which the parties may then strike. Over the course of
many years, PERB and an advisory panel have vetted applicants for its list of neutrals qualified to
conduct factfinding, and we understand that PERB staff intends to expand that list in light of the
enactment of AB 646. Seasoned labor relations advocates should be permitted to make their best
choice for the particular circumstances they face from among a list seven vetted factfinders,
rather than be assigned a single, randomly-chosen individual.

Very truly yours,

41—

Glenn Rothner

GR/ve
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PUBLIC NOTICE
Regular Business Meeting Agenda
Public Employment Relations Board
April 12,2012 ~10:00 a.m.

LOCATION: Public Employment Relations Board *

1031 18th Street, First Floor, Room 103, Sacramento, CA
Roll Call

Adoption of Minutes: February 9, 2012 meeting

Public Comment: This is an opportunity for the public to address the Board on issues
not scheduled on today's agenda. The Board cannot act on those items but may refer
matters to staff for review and possible Board action at a future, publicly noticed meeting.

Staff Reports: The following reports will be received. Any matter requiring Board action,
and not included on this agenda, will be calendared for a subsequent public Board meeting.

A. Administrative Report

B. Legal Reports
i. General Counsel Report
ii. Chief Administrative Law Judge Report

C. Legislative Report
Old Business

New Business: Consideration of approval for submitting a proposed rulemaking
package to the Office of Administrative Law in order to initiate the formal rulemaking
process regarding implementation of Assembly Bill 646 (Statutes of 2011, Chapter 680).
If authorized by the Board, the rulemaking package, including Notice of Proposed
Rulemaking, Proposed Text, and Initial Statement of Reasons, will be forwarded to the
Office of Administrative Law for review and publication pursuant to the Administrative
Procedures Act. In addition, the Notice of Proposed Rulemaking would be distributed by
PERB to interested parties and posted on the PERB website. A public hearing on the
proposed regulatory changes would be conducted by the Board on June 14, 2012.

Recess to Closed Session: The Board will meet in a continuous closed session each
business day beginning immediately upon recess of the open portion of this meeting
through June 14, 2012.

The purpose of these closed sessions will be to deliberate on cases listed on the
Board's Docket (Gov. Code sec. 11126(c)(3)), personnel (Gov. Code sec. 11126(a)),
pending litigation (Gov. Code sec. 11126(e)(1)), and any pending requests for
injunctive relief (Gov. Code sec. 11126(e)(2)(c)).

*This meeting is accessible to the physically disabled. A person who needs disability -related accommodations
or modifications in order to participate in the meeting shall make a request no later than five working days
before the meeting to the Board by contacting Ms. Regina Keith at 916.323.8000 or sending a written request
to Ms. Keith at PERB, 1031 18" Street, Sacramento, California 95811. Requests for further information should
also be directed via telephone or writing to Ms. Keith. Additional information is also available on the internet at
www.perb.ca.gov.
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PUBLIC NOTICE
Regular Business Meeting Agenda
Public Employment Relations Board
December 8, 2011 ~10:00 a.m.

LOCATION: Public Employment Relations Board *
1031 18th Street, First Floor, Room 103, Sacramento, CA

1. Roll Call -

2. Adoption of Minutes: October 13, 2011 Meeting

3. Public Comment: This is an opportunity for the public to address the Board on issues
not scheduled on today's agenda. The Board cannot act on those items but may refer
matters to staff for review and possible Board action at a future, publicly noticed

meeting.

4, Staff Reports: The following reports will be received. Any matter requiring Board action,
and not included on this agenda, will be calendared for a subsequent public Board

meeting.
A. Administrative Report

B. Legal Reports
i. General Counsel Report
ii. Chief Administrative Law Judge Report

C. Legisiative Report

5. Qid Business

6. New Business: Consideration of a proposal for the adoption of emergency regulations to
implement the provisions of Assembly Bill 646 (Chapter 680, Statutes of 2011; effective
January 1, 2012). If authorized by the Board, the emergency rulemaking package will be
forwarded to the Office of Administrative Law for review and approval pursuant to the
Administrative Procedures Act. '

7. Recess to Closed Session: The Board will meet in a continuous closed session each
business day beginning immediately upon recess of the open portion of this meetlng

through February 9, 2012.

The purpose of these closed sessions will be to deliberate on cases listed on the
Board's Docket (Gov. Code sec. 11126(c)(3)), personne! (Gov. Code sec. 11126{a)),
pending litigation (Gov. Code sec. 11126(e)(1)), and any pending requests for injunctive
relief (Gov. Code sec. 11126(e)(2)(c)).

*This meeting is accessible to the physically disabled. A person who needs disability-related accommeodations
or modifications in order fo participate in the mesting shall make a request no later than five working days
before the meeting o the Board by contacting Ms. Regina Keith at 916.322.8226 or sending a written request
to Ms. Keith at PERB, 1031 18" Street, Sacramento, California 95811. Requests for further information should
also be directed via telephone or writing to Ms. Keith, Additional information is also available on the internet at

www.perb.ca.gov.
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PUBLIC NOTICE
Regular Business Meeting Agenda
Public Employment Relations Board
December 8, 2011 ~10:00 a.m.

LOCATION: Public Employment Relations Board *
1031 18th Street, First Floor, Room 103, Sacramento, CA

1. Roll Call -

2. Adoption of Minutes: October 13, 2011 Meeting

3. Public Comment: This is an opportunity for the public to address the Board on issues
not scheduled on today's agenda. The Board cannot act on those items but may refer
matters to staff for review and possible Board action at a future, publicly noticed

meeting.

4, Staff Reports: The following reports will be received. Any matter requiring Board action,
and not included on this agenda, will be calendared for a subsequent public Board

meeting.
A. Administrative Report

B. Legal Reports
i. General Counsel Report
ii. Chief Administrative Law Judge Report

C. Legisiative Report

5. Qid Business

6. New Business: Consideration of a proposal for the adoption of emergency regulations to
implement the provisions of Assembly Bill 646 (Chapter 680, Statutes of 2011; effective
January 1, 2012). If authorized by the Board, the emergency rulemaking package will be
forwarded to the Office of Administrative Law for review and approval pursuant to the
Administrative Procedures Act. '

7. Recess to Closed Session: The Board will meet in a continuous closed session each
business day beginning immediately upon recess of the open portion of this meetlng

through February 9, 2012.

The purpose of these closed sessions will be to deliberate on cases listed on the
Board's Docket (Gov. Code sec. 11126(c)(3)), personne! (Gov. Code sec. 11126{a)),
pending litigation (Gov. Code sec. 11126(e)(1)), and any pending requests for injunctive
relief (Gov. Code sec. 11126(e)(2)(c)).

*This meeting is accessible to the physically disabled. A person who needs disability-related accommeodations
or modifications in order fo participate in the mesting shall make a request no later than five working days
before the meeting o the Board by contacting Ms. Regina Keith at 916.322.8226 or sending a written request
to Ms. Keith at PERB, 1031 18" Street, Sacramento, California 95811. Requests for further information should
also be directed via telephone or writing to Ms. Keith, Additional information is also available on the internet at

www.perb.ca.gov.
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FINDING OF EMERGENCY

The Public Employment Relations Board finds that an emergency exists and that proposed
emergency regulations are necessary to address a situation that calls for immediate action to
avoid serious harm to the public peace, health, safety or general welfare. Failure to provide for
implementation of a newly enacted factfinding process under the Meyers-Milias-Brown Act
(MMBA) would leave uncertain the rights and responsibilities of parties subject to the MMBA,
and would contribute to increased instability and strife in local government labor relations.

Specific Facts Showing the Need for Immediate Action

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective
January 1, 2012, the MMBA, the collective bargaining statute applicable to local governments
(cities, counties, and special districts) in California, will provide for a mandatory impasse
procedure—factfinding before a tripartite panel—upon the request of an exclusive
representative where the parties have not reached a settlement of their dispute. PERB will be
responsible for the appointment of the neutral chairperson of the factfinding panel unless the
parties mutually agree upon the selection of the chairperson. This new legislation and the
duties imposed on PERB under it require amendments to existing regulations as well as the
adoption of new regulations in order to fully implement the legislation and PERB’s role.

The MMBA has not previously mandated the use of any impasse procedures with respect to
negotiations between local agencies and unions representing their employees. The current
regulations of the Board do not provide for the filing and processing of requests for factfinding
under the MMBA. These legislative changes potentially affect hundreds of thousands of
public employees in California, their employers, and the employee organizations that represent
employees under the MMBA. PERB began receiving inquiries from public employers,
employees and employee organizations, who are potentially affected by this new legislation, as
soon as the legislation was chaptered. Public meetings were promptly convened by PERB in
Northern and Southern California to discuss the legislation and the possible adoption of
regulations, both of which were very well attended. The attendees included more than 130
representatives of employers and employee organizations, including numerous law firms that
represent hundreds of local agencies and employee organizations that themselves represent
multiple bargaining units within local government agencies. Extensive written comments and
suggestions were received by PERB in response to the discussions at those meetings and the
“discussion drafts” circulated by PERB staff.

In order that the procedural and substantive rights of employers, employees and employee
organizations are protected, the Board finds that there exists an emergency need to adopt new
regulations providing for the filing and processing of requests for factfinding under the
MMBA, and to amend other existing regulations where necessary to conform to newly adopted
regulations. In so doing, the Board has attempted to distinguish between those changes that are
necessary to the immediate implementation of the statute as amended, and those areas that may
be identified as requiring further regulations as the Board and the parties acquire experience
with the provisions of the amended statute.

1
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AUTHORITY AND REFERENCE

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and
repeal rules and regulations to carry out the provisions and effectuate the purposes and policies
of the Educational Employment Relations Act. Pursuant to Government Code sections 3509(a)
and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and regulations to
carry out the provisions and effectuate the purposes and policies of the Meyers-Milias-Brown
Act. Government Code section 3513(h) authorizes the Board to adopt, amend and repeal rules
and regulations to carry out the provisions and effectuate the purposes and policies of the
Ralph C. Dills Act. Government Code section 3563(f) authorizes the Board to adopt, amend
and repeal rules and regulations to carry out the provisions and effectuate the purposes and
policies of the Higher Education Employer-Employee Relations Act. Pursuant to Public
Utilities Code section 99561(f), the Board is authorized to adopt, amend and repeal rules and
regulations to carry out the provisions and effectuate the purposes and policies of the Los
Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations
Act. Pursuant to Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized
to adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Trial Court Employment Protection and Governance Act.

Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to
adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act.

General reference for section 32380 of the Board’s regulations: Sections 3505.4, 3509,
3513(h), 3541.3(k), (n), 3563(j), (M), 71639.1 and 71825, Government Code, and Section
99561(j), (m), Public Utilities Code.

General reference for section 32603 of the Board’s regulations: Sections 3502, 3502.1, 3505,
3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1,
3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 v. City of Vallejo
(1974) 12 Cal.3d 608.

General reference for section 32604 of the Board’s regulations: Sections 3502, 3502.1, 3502.5,
3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code, and
Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608.

General reference for proposed section 32802 of the Board’s regulations: Sections 3505.4,
3505.5, and 3505.7, Government Code.

General reference for proposed section 32804 of the Board’s regulations: Sections 3505.4,
3505.5, and 3505.7, Government Code.

INFORMATIVE DIGEST
Section 32380 of the Board’s regulations provides for administrative decisions that are not

appealable. The proposed changes update reference citations to reflect the newly enacted
provisions of the MMBA. (Chapter 680, Statutes of 2011.) The proposed changes also
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conform this section to the text of proposed Section 32802 with regard to the appealability of
Board agent determinations as to the sufficiency of a request for factfinding under the MMBA.
Consistent with existing Sections 32380 and 32793, which do not allow for appeals to the
Board itself concerning impasse determinations under other statutes administered by PERB,
such determinations would not be appealable to the Board itself under the MMBA.

Section 32603 defines employer unfair practices under the MMBA. The proposed changes to
this section are necessary to conform the language and reference citations to the recent
amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, provide for
a mandatory factfinding procedure.

Section 32604 defines employee organization unfair practices under the MMBA. The
proposed changes to this section are necessary to conform the language and reference citations
to the recent amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time,
provide for a mandatory factfinding procedure.

Proposed Section 32802 defines the process and timelines for filing a request for factfinding
under the MMBA. The process and timelines are consistent with the express requirements and
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which
the Legislature identified the need to provide for a mandatory and uniform impasse procedure
in order to make negotiations more effective. Where parties have not reached an agreement, an
exclusive representative may file its request with PERB, and must serve its request on the
employer. If the parties have not agreed to mediate the bargaining dispute, and are not subject
to a required mediation process adopted pursuant to MMBA section 3507, the request must be
filed within 30 days of the date that either party has provided the other with written notice of a
declaration of impasse. Where a mediator has been appointed or selected to help the parties to
effectuate a settlement, the request may not be filed until at least 30 days after the date the
mediator was appointed, but also not more than 45 days following that date. In either
circumstance, the intent of the timelines in the proposed section is to allow the parties
sufficient time to resolve their dispute on their own, without utilization of the statutory impasse
procedure, but also to provide certainty for all parties as to the time within which a request for
factfinding may be filed. This proposed section also describes the Board’s process concerning
such requests and specifies the timeframe within which the Board must act. Finally, the
section provides that determinations regarding whether a request filed under this section is
sufficient shall not be appealable to the Board itself.

Proposed Section 32804 defines the timeline and process for the appointment of a neutral
chairperson of a factfinding panel. Consistent with the statute, PERB would not appoint a
chairperson if the parties are able mutually to agree upon a chairperson. In order to assist the
parties, PERB would provide for each sufficient request a list of seven names of neutrals from
which the parties could select the chairperson, either by the alternate striking of names or other
method upon which the parties agree. The parties would also be able to select any other person
as the chairperson by mutual agreement. If the parties are unable to agree on a chairperson,
PERB would appoint one of the persons on the list of seven as the chairperson. The number
seven was specified in order to provide an odd number for purposes of the alternate striking of
names, and based on PERB’s normal practice in similar situations under other statutes, as well
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as the customary practice of many agencies that provide lists of neutrals to parties upon
request. Consistent with the express provisions of the statute, the regulation also specifies that
PERB shall not bear the costs for the chairperson under any circumstance.
DISCLOSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts: None.

Cost to any local agency or school district which must be reimbursed in accordance
with Government Code section 17561: None.

Other non-discretionary cost or savings imposed upon local agencies: None
Costs or savings to state agencies: None

Cost or savings on federal funding to the state: None

Cost impact on private persons or directly affected businesses: None

Significant adverse economic impact on business including the ability of California
businesses to compete with businesses in other states: None

Significant effect on housing costs: None

The proposed regulations will not affect small business because they only affect public
employers and public employees.

4
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State of California PUBLIC EMPLOYMENT RELATIONS BOARD

MEMORANDUM 1031 18th Street
Sacramento, CA 95811-4124

DATE: December 29, 2011

TO :  Office of Administrative Law
FROM :Anita |. Martinez, Chair
SUBJECT : Factfinding under the Meyers-Milias-Brown Act

2011-1219-01E

This serves to confirm that, by unanimous vote of its Members at the December 8. 2011 public
meeting, the Public Employment Relations Board approved the above-referenced emergency
regulations and their submission to the Office of Administrative Law.

Respectfully submitted,

@@ggg

Anita |. Martinez,
Chair
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State of California
Office of Administrative Law

Inre: NOTICE OF APPROVAL OF EMERGENCY
Public Employment Relations Board REGULATORY ACTION

Regulatory Action:

Government Code Sections 11346.1 and

Title 8, California Code of Regulations
11349.6

Adopt sections: 32802, 32804
Amend sections: 32380, 32603, 32604

Repeal sections: OAL File No. 2011-1219-01 E

The Public Employment Relations Board (PERB) is adopting two sections and
amending three sections in Title 8 of the California Code of Regulations. This
emergency rulemaking is the result of AB 646 (CH 680, Stats. 2011) that provides for a
mandatory impasse procedure if requested when the parties have not reached a
settlement of their dispute following mediation. These regulations establish the impasse

procedure and the timelines for the procedure.

OAL approves this emergency regulatory action pursuant to sections 11346.1 and
11349.6 of the Government Code.

This emergency regulatory action is effective on 1/1/2012 and will expire on 6/30/2012.
The Certificate of Compliance for this action is due no later than 6/29/2012.

Date:  12/29/2011 e, [P Ao
/Péﬁ;y & Gibson
Staff Counsel

For: DEBRA M. CORNEZ
Assistant Chief Counsel/Acting Director

Original: Anita Martinez
Copy: Les Chisholm
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PROPOSED TEXT -- REGULATION CHANGES RELATED TO
IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646
(New language shown in italics.)

32380. Limitation of Appeals.
The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d) A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b),
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code; and
Section 99561(j), (m), Public Utilities Code.

32603. Employer Unfair Practices under MMBA
1t shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507.
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(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

() Adopt or enforce a local rule that is not in conformance with MMBA.

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1,
3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, Local 1186

v. City of Vallejo (1974) 12 Cal.3d 608.
32604. Employee Organization Unfair Practices under MMBA
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507,

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(¢) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507,

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507,

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507,

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509,
Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d

608.
32802. Regquest for Factfinding Under the MMBA.
(a) An exclusive representative may request that the parties’ differences be submitied (o a

factfinding panel. The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection
of a mediator pursuant either lo the parties’ agreement lo mediate or a mediation process
required by a public agency’s local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that
either party provided the other with writien notice of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.

(¢c) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member within five

working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open jfor business.

(e) The determination as to whether a request is sufficient shall not be appealable to the
Board itself.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA.

If a request is determined to be sufficient under Section 32802, the Board shall, within five
working days following this determination, submit to the parties the names of seven persons,
drawn from the list of neutral factfinders established pursuant to Government Code section
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the
chairperson unless notified by the parties within five working days that they have mutually
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no
case will the Board be responsible for the costs of the chairperson,

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Office of General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 322-3198

Fax: (916) 327-6377

December 9, 2011
NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION

Subject: Implementation of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective
January 1, 2012—Factfinding

The Public Employment Relations Board (PERB) is proposing to adopt emergency regulations
implementing the newly enacted factfinding process under the Meyers-Milias-Brown Act
(MMBA).

Government Code section 11346.1(a)(2) requires that, at least five working days prior to
submission of the proposed emergency action to the Office of Administrative Law (OAL), the
adopting agency provide a notice of the proposed emergency action to every person who has
filed a request for notice of regulatory action with the agency. After submission of the
proposed emergency action to OAL, OAL shall allow interested persons five (5) calendar days
to submit comments on the proposed emergency regulations as set forth in Government Code
section 11349.6. Upon filing, OAL will have ten (10) calendar days within which to review
and make a decision on the proposed emergency rules. If approved, OAL will file the
regulations with the Secretary of State, and the emergency regulations will become effective
for one hundred and eighty (180) days. Within the 180-day effective period, PERB will
proceed with a regular rulemaking action, including a public comment period. The emergency
regulations will remain in effect during this rulemaking action.

Attached to this notice is the specific regulatory language of PERB’s proposed emergency
action and Finding of Emergency.

You may also review the proposed regulatory language and Finding of Emergency on PERB’s
website at the following address: http://www.perb.ca.gov.

If you have any questions regarding this proposed emergency action, please contact Les
Chisholm at (916) 327-8383.
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STATE OF CALIFORNIA EDMUND G. BROWN, Jr., Governor

OFFICE OF ADMINISTRATIVE LAW
300 Capitol Mall, Suite 1250

Sacramento, CA 95814

(916) 323-6225 FAX (9186) 323-6826

DEBRAM. CORNEZ

Director
MEMORANDUM
TO: Les Chisholm j
FROM: OAL Front Des
DATE: 8/7/2012
RE: Return of Approved Rulemaking Materials

OAL File No. 2011-1219-01E

OAL hereby returns this file your agency submitted for our review (OAL File No. 2011-1219-
01E regarding Factfinding under the Meyers-Milias-Brown Act).

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED
APPROVED" by the Office of Administrative Law and “ENDORSED FILED” by the Secretary
of State. The effective date of an approved file is specified on the Form 400 (sec item B.5).
(Please Note: The 30™ Day after filing with the Secretary of State is calculated from the date the
Form 400 was stamped “ENDORSED FILED” by the Secretary of State.)

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, you are required by law to preserve this rulemaking record.
Government Code section 11347.3(d) requires that this record be available to the public and to
the courts for possible later review. Government Code section 11347.3(e) further provides that
“....no item contained in the file shall be removed, altered, or destroyed or otherwise disposed
of.” See also the Records Management Act (Government Code section 14740 et seq.) and the
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records
Center, you may transmit it to the State Archives with instructions that the Secretary of State

shall not remove, alter, or destroy or otherwise dispose of any item contained in the file, See
Government Code section 11347.3(f).

Enclosures
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PROPOSED TEXT -- REGULATION CHANGES RELATED TO
IMPLLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646
(New language shown in ifalics.)

32380. Limitation of Appeals,
The following administrative decisions shall not be appealable:

(2) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d} A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA,

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b),
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code; and

Section 99561(j), (m), Public Utilities Code.
32603. Employer Unfair Practices under MMBA,
It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant

to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code

section 3507,

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to if, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507
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(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(f) Adopt or enforce a local rule that is not in conformance with MMBA.

(g) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1,
3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, Local 1186

v. City of Vallejo (1974) 12 Cal.3d 608.

32604, Employee Organization Unfair Practices under MMBA.,
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminaie against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(¢) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

() In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509,
Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d

608.
32802. Request for Factfinding Under the MMBA.

(a) An exclusive representative may request that the parties’ differences be submitted to a
factfinding panel. The request shall be accompanied by a statement that the parties have been

unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days, following the appoiniment or selection
of a mediator pursuant either io the parties’ agreement to mediate or a mediation process

required by a public agency's local rules; or

(2} If the dispute was not submitted to mediation, not later than 30 days following the date that
either party provided the other with written notice of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member witnin five

working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable to the
Board itself.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA.

If a request is determined to be sufficient under Section 32802, the Board shall, within five
working days following this determination, submit to the parties the names of seven persons,
drawn from the list of neutral fuctfinders established pursuant to Government Code section
3541.3(d). The Board will thereafier designate one of the seven persons to serve us the
chairperson unless notified by the parties within five working days that they have mutually
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no
case will the Board be responsible for the costs of the chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference.
Sections 3505.4, 3505.5, and 3505.7, Government Code.
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State of California PUBLIC EMPLOYMENT RELATIONS BOARD

MEMORANDUM 1031 18th Street
Sacramento, CA 95811-4124

DATE: December 29, 2011

TO :  Office of Administrative Law
FROM : Anita I. Martinez, Chair
SUBJECT : Factfinding under the Meyers-Milias-Brown Act

2011-1219-01E

This serves to confirm that, by unanimous vote of its Members at the December 8, 2011 public
meeting, the Public Employment Relations Board approved the above-referenced emergency
regulations and their submission to the Office of Administrative Law.

Respectfully submitted,

Anita I. Martinez,
Chair
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1330 BROADWAY, SUITE 145C
OAKLAND, CA 24612

TELEPHONE: {(510Q) 272-0169
FAX (510) 272-0174
www.leonardearder.com

December 27, 2011

Via U.S. Mail and Email (staffi@loal.ca.gov)

Kathleen Eddy, Reference Attorney

Office of Administrative Law

300 Capitol Mall, Suite 1250
Sacramento, CA 95814

Via U.S. Mail and Email (smurphy@perb.ca.gov; Ichisholm@perb.ca.gov)

LLP

NORMAN LEONARD
(1214 - 2008)

OF COUNSEL

WILLIAI1 H. CARDER
VICTORIA CHIN
LYNN ROSSMAN FARIS
SANFCRE N. NATHAN
RICHARD &, ZUCKERMAN

SAN FRANCISCC OFFICE
1188 FRANKLIN ST., SUITE 201
SAN FRANCISCO, CA 84109
TELEPHONE: (415} 771-6400
FAlL: (415! 771-7010

Suzanne Murphy, General Counsel, and Les Chisholm, Division Chief

Public Employment Relations Board

1031 — 18" Street
Sacramento, CA 95811-4124

Re: Proposed Emergency Regulations Related to AB 646 Implementation

Dear Ms. Eddy, Ms. Murphy, and Mr. Chisholm:

i

Leonard Carder, LLP represents scores of labor unions in the California public sector,
including many which fall under the jurisdiction of the California Public Employment Relations
Board (“PERB”). Accordingly, Leonard Carder, LLP is an “interested person” within the
meaning of California Government Code section 11349.6 and submits this comment to the
emergency regulations proposed by PERB related to the implementation of Assembly Bill 646,
which amends the Meyers-Milias-Brown Act (“MMBA”).

As a preliminary matter, we appreciate the opportunity to submit a comment supporting
the proposed emergency regulations. To date, we have found PERB’s process for soliciting
comments on proposed emergency regulations to be proactive, thoughtful and transparent,
including holding well-attended meetings across the state to engender discussion on these issues.

Particularly, we support the proposed regulations as consistent with the statute, and
importantly, believe that the proposed regulations will provide clarity to the many public entities
and labor organizations affected by the new law. (Cal. Gov’t Code section 11349( ¢) & (d).) As
noted in the statute, Government Code section 11349(d) defines “consistency” as meaning the

VHBER
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LEONARD CARDER, LLP

Kathleen Eddy
Suzanne Murphy
Les Chisholm
December 27, 2011
Page 2

regulation is “in harmony with, and not in conflict with or contradictory to, existing statutes,
court decision, or other provisions of law.” “Clarity” is defined as “written or displayed so that
the meaning of regulations will be easily understood by those persons directly affected by them.”
(Cal. Gov’t Code section 11349(c ). '

It is our view that the proposed regulations, particularly proposed regulation 32802, are
consistent with the statute. Earlier drafts of AB 646 — prior to the final draft that was enacted —
included provisions providing an absolute right to request mediation. When those mediation
provisions were struck from the bill, the drafters simply neglected to make the necessary
corresponding alteration to the opening sentence of MMBA, Government Code Section
3505.4(a). In other words, the drafters intended to eliminate any absolute right to mediation, but
intended to leave intact the employee organization’s absolute right to request factfinding,
irrespective of whether any mediation is held. The drafters’ oversight is evident not only from
comparing successive versions of the bill, but also from the abrupt way in which “the mediator™
and his or her appointment appear, devoid of any context, at the outset of the enacted bill.

This conclusion is widely shared by many PERB constituents, in both labor and
management; it is rare to find such unanimity in the labor relations bar. While one could argue
for a different construction of the statute (i.e., that factfinding may be triggered only by voluntary
mediation), we view that construction as contrary to the statute’s express language, the
legislative history, and the drafters’ intent. Indeed, we view the alternate position as not only
contrary to the legislative intent, but as inviting protracted litigation to seek clarification;
clarification is, of course, one sanctioned purpose of the emergency regulations.

In sum, PERB’s proposed regulations are conststent with AB 646, and accordingly we
urge approval of the emergency regulations; in our view, the proposed emergency regulations are

consistent with the statute and will provide much needed clarity for the public sector.

We appreciate your continued consideration of these comments and your close attention
to these important matters.

Very truly yours,
LEONARD CARDER, LLP

By: V Vw"‘%ﬁfﬁ FZW{ e 2

Margot Rasenberg
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OFFICE OF CIVIL ADVISORY DIVISION

MARY JO LANZAFAME 1200 THIRD AVENUE, SUITE 1620
ASSISTANT CITY ATTORNEY THE CITY ATTORNEY
SAN DIEGO, CALIFORNIA 921014178
AN F DAWSON v CITY OF SAN DIEGO TELEPHONE (619) 2366220
FAX (619) 236-7215

ropze 27 o0 950 JANT GOLDSMITH

F

L CITY ATTORNEY
N ;‘ i A
December 22, 2011
By U.S. Mail and Email (staff@oal.ca.gov) By U.S. Mail and Email (Ichisholm@perb.ca.gov
Kathleen Eddy, Reference Attorney Les Chisholm, Division Chief
Office of Administrative Law Public Employment Relations Board
300 Capitol Mall, Suite 1250 1031 18th Street
Sacramento, CA 95814 Sacramento, CA 95811-4124

Proposed Emergency Regulations Related to Assembly Bill 646
Dear Ms. Eddy and Mr. Chisholm:

The City of San Diego (City) is an interested person within the meaning of California
Government Code (Government Code) section 11349.6 and submits this comment to the
emergency regulations proposed by the Public Employment Relations Board (PERB) related to
implementation of Assembly Bill 646 (A.B. 646).

Under Government Code sections 11349.1 and 11349.6(b), a regulation must meet the
standard of “consistency,” meaning the regulation is “in harmony with, and not in conflict with
or contradictory to, existing statutes, court decisions, or other provisions of law.” Cal. Gov’t
Code § 11349(d). A regulation must also meet the standard of “clarity,” meaning it is “written or
displayed so that the meaning of [the] regulation[] will be easily understood by those persons
directly affected by them.” Cal. Gov’t Code § 11349(c). PERB’s proposed regulation 32802(a) is
not consistent with A.B. 646, nor does it provide clarity to the public agencies subject to it.
Therefore, it should be disapproved for the following reasons.

First, PERB’s proposed regulation broadens the scope of A.B. 646 by providing that an
exclusive representative may request factfinding even when a dispute is not submitted to
mediation. The proposed regulation states that “[a]n exclusive representative may request that
the parties’ differences be submitted to a factfinding panel,” without any limitation of
circumstances. It also provides, in proposed regulation 32802(a)(2), that a request for factfinding
may be submitted “[i]f the dispute was not submitted to mediation, not later than 30 days
following the date that either party provided the other with written notice of a declaration of
impasse.” This proposed regulation would require a public agency that does not engage in
mediation to wait thirty days following the date of a written declaration of impasse to ensure
there is no request for factfinding by an employee organization before the public agency
proceeds with its own impasse process, or risk an unfair labor practice charge. It is our view that
there is nothing in A.B. 646 that requires this waiting period or that requires factfinding when the
parties do not engage in mediation.
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Ms. Kathleen Eddy -2- December 22, 2011
Mr. Les Chisholm

Second, PERB’s conclusion, set forth in its Finding of Emergency, that A.B. 646
provides for “a mandatory impasse procedure — factfinding before a tripartite panel — upon the
request of an exclusive representative where the parties have not reached a settlement of their
dispute” is not supported by the plain language of the legislation. In its Informative Digest,
submitted with its proposed regulations, PERB writes that proposed section 32802 is consistent

with the express requirements and clear intent of the recent
amendments to the MMBA. . . . Where parties have not reached an
agreement, an exclusive representative may file its request with
PERB. ... If the parties have not agreed to mediate the bargaining
dispute, and are not subject to a required mediation process
adopted pursuant to MMBA section 3507, the request must be filed
within 30 days of the date that either party has provided the other
with written notice of a declaration of impasse.

That an employee organization may request factfinding following impasse in all circumstances is
inconsistent with and expands the scope of A.B. 646. As you are aware, administrative
regulations that alter or amend a statute or enlarge or impair its scope are void, and courts not
only may, but must strike down the regulations. Morris v. Williams, 67 Cal. 2d 733, 748 (1967).

Third, A.B. 646 does not authorize or mandate factfinding when the parties do not engage
in mediation of a dispute, nor does A.B. 646 mandate mediation. In fact, the legislative history
supports this conclusion. The legislative analysis for A.B. 646 states that the legislation allows a
local public employee organization to request factfinding when mediation has been unsuccessful
at effectuating a resolution to a labor dispute within 30 days of appointment of the mediator. Bill
Analysis, A.B. 646, S. Rules Comm. (June 22, 2011) (emphasis added).

In furtherance of this intent, the Legislature left unchanged those provisions of the
Meyers-Milias-Brown Act (MMBA) that allow local public agencies to utilize their own
negotiated impasse procedures and implement a last, best, and final offer, without resorting to
mediation and factfinding, as long as the public agency holds a public hearing before imposition.

The MMBA, at Government Code section 3505, mandates:

The governing body of a public agency . . . shall meet and confer
in good faith regarding wages, hours, and other terms and
conditions of employment with representatives of such recognized
employee organizations . . . prior to arriving at a determination of
policy or course of action.

Engaging in “meet and confer in good faith” includes the obligation “to endeavor to reach
agreement on matters within the scope of representation prior to the adoption by the public
agency of its final budget for the ensuing year.” Government Code section 3505 further provides,
with italics added, “The process should include adequate time for the resolution of impasses
where specific procedures for such resolution are contained in local rule, regulation, or
ordinance, or when such procedures are utilized by mutual consent.”
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Ms. Kathleen Eddy -3- December 22, 2011
Mr. Les Chisholm

In accordance with Government Code section 3505, this City has a long-standing impasse
procedure negotiated with the City’s recognized employee organizations and adopted by the San
Diego City Council (City Council), as Council Policy 300-06, that does not mandate or even
contemplate that the parties engage in mediation upon an impasse in bargaining. Council
Policy 300-06 provides that if the meet and confer process has reached an impasse, either party
may initiate the impasse procedure by filing with the City Council a written request for an
impasse meeting. An impasse meeting is then scheduled by the City’s Mayor (previously, the
City Manager) to review the position of the parties in a final effort to resolve a dispute. If the
dispute is not resolved at the impasse meeting, then the impasse is resolved by a determination
by the Civil Service Commission or the City Council after a hearing on the merits of the dispute.

Fourth, the Legislature left unchanged Government Code section 3505.2 which does not
mandate mediation. It provides, with italics added:

If after a reasonable period of time, representatives of the public
agency and the recognized employee organization fail to reach
agreement, the public agency and the recognized employee
organization or recognized employee organizations together may
agree upon the appointment of a mediator mutually agreeable to
the parties. Costs of mediation shall be divided one-half to the
public agency and one-half to the recognized employee
organizations.

Government Code section 14 defines “may” as permissive, not mandatory. There is no language
in Government Code section 3505.2, which mandates this City or other public agencies under the
MMBA engage in mediation to resolve a dispute. Because this City does not engage in
mediation, there is no language in A.B. 646, which mandates this City engage in factfinding. A
regulation implementing A.B. 646 that mandates factfinding when there is no mediation is
inconsistent with the legislation.

Fifth, Government Code section 3505.4(a), added by A.B. 646, effective January 1, 2012,
sets forth the circumstances in which an employee organization may request factfinding.
Specifically, factfinding is to follow mediation: “If the mediator is unable to effect settlement of
the controversy within 30 days after his or her appointment, the employee organization may
request that the parties’ differences be submitted to a factfinding panel.” In other words, an
employee organization may request factfinding if the mediation does not result in settlement in a
defined period.

Sixth, Government Code section 3505.5, also added by A.B. 646, relates to the timing
and conduct of the factfinding panel and the costs. There is no language in section 3505.5 which
can be read to mandate factfinding when the parties do not first mediate a dispute.
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Ms. Kathleen Eddy -4- December 22, 2011
Mr. Les Chisholm

Seventh, Government Code section 3505.7, added by A.B. 646, also does not mandate
factfinding. It states:

After any applicable mediation and factfinding procedures have
been exhausted, but no earlier than 10 days after the factfinders’
written findings of fact and recommended terms of settlement have
been submitted to the parties pursuant to Section 3505.5, a public
agency that is not required to proceed to interest arbitration may,
after holding a public hearing regarding the impasse, implement its
last, best, and final offer, but shall not implement a memorandum
of understanding. The unilateral implementation of a public
agency’s last, best, and final offer shall not deprive a recognized
employee organization of the right each year to meet and confer on
matters within the scope of representation, whether or not those
matters are included in the unilateral implementation, prior to the
adoption by the public agency of its annual budget, or as otherwise
required by law.

If the parties do not engage in mediation, then factfinding is not applicable and the timing of the
factfinders’ report is not relevant. A public agency that is not required to proceed to interest
arbitration may implement its last, best, and final offer, after holding a public hearing.

This City is required to conduct a public hearing under its established and negotiated
impasse procedure. Therefore, it is our view that our process is presently consistent with the
MMBA, as amended by A.B. 646. This City is not required to proceed to mediation or
factfinding upon an impasse, but the City Council must conduct a public hearing, which it
presently does to resolve an impasse. Any regulation that mandates factfinding when there is no
mediation is inconsistent with A.B. 646.

PERB’s proposed regulations enlarge the scope of A.B. 646. Therefore, this Office urges
disapproval of the regulations to the extent they mandate factfinding in the absence of mediation,
or, in the alternative, requests that the proposed regulations be clarified for jurisdictions that do
not cngage in mediation by mutual agreement or by the terms of their negotiated impasse
procedures.

Respectfully submitted,
JAN 1. GOLDSMITH, City Attorney
5y € A T

Joan F. Dawson

Deputy City Attorney
JFD:ccm
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

e

1ol

Y Office of the General Counsel
By 1031 18th Street
& Sacramento, CA 958114124
Telephone: (916) 327-8382

Fax: (916) 327-6377

December 28, 2011

Peggy J. Gibson, Staff Counsel
Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Subject: Response to Comments Received about Proposed Emergency Regulations
2011-1219-01E

Dear Ms. Gibson:

By letter dated December 22, 2011, the City Attorney for the City of San Diego states that the
Office of Administrative Law (OAL) should disapprove the emergency regulations submitted
by the Public Employment Relations Board (PERB), “to the extent they mandate factfinding in
the absence of mediation, or, in the alternative, requests that the proposed regulations be
clarified for jurisdictions that do not engage in mediation by mutual agreement or by the terms
of their negotiated impasse procedures.” In essence, the City Attorney for the City of San
Diego asserts that PERB’s emergency regulations are not consistent with Assembly Bill 646
(AB 646) and that they do not provide clarity to the public agencies subject thereto.

PERB previously considered the concerns expressed by the City Attorney for the City of San
Diego, but rejected the objections raised based on the language of the Meyers-Milias-Brown
Act (MMBA), as amended by AB 646, as well as evidence of legislative intent, and the
comments submitted by most other interested parties, QAL should consider all of the issues
involved and the arguments in support of PERB’s emergency regulations from both
representatives of local government agencies (employers) and representatives of employee
organizations (labor or exclusive representatives)—and approve the emergency regulations.

First, PERB agrees that nothing in AB 646 changes the voluntary nature of mediation under the
MMBA. (See Gov. Code, § 3505.2.) Nor do the proposed emergency regulations mandate
that parties engage in mediation. However, any attempt to read and harmonize all of the
statutory changes made by AB 646 must end in the conclusion that factfinding is mandatory, if
requested by an exclusive representative, for all local government agencies except those
specifically exempted by Government Code section 3505.5, subdivision (e).

It is correct that Government Code section 3505 .4, subdivision (a), as amended by AB 646,
references a request for factfinding where “the mediator is unable to effect settlement of the
controversy within 30 days after his or her appointment,” However, it also is important to
consider that AB 646 repealed the prior language of section 3505.4, which set forth the
conditions under which an employer could implement its last, best and final offer (LBFO). In
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Response to Comments
2011-1219-01E
December 28, 2011

Page 2

new section 3505.7, added by AB 646, the MMBA now provides that implementation of the
employer’s LBFO may occur only “[a]fter any applicable mediation and factfinding procedures
have been exhausted, but no earlier than 10 days after the factfinders’ written findings of fact

and recommended terms of settlement have been submitted to the parties pursuant to Section
3505.5.” (Emphasis added.)

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to
provide clarity, PERB adopted proposed emergency regulations that provide for factfinding
both where mediation has occurred, and where it has not.

This conclusion is also consistent with the available evidence of legislative intent. The author
of AB 646 is quoted in the June 22, 2011 Bill Analysis, in relevant part, as follows:

Currently, there is no requirement that public agency employers
and employee organizations engage in impasse procedures where
efforts to negotiate a collective bargaining agreement have failed.
Without impasse procedures, negotiations may not be fully
effective, and bargaining may break down before all avenues for
agreement are explored. Many municipalities and public
agencies promulgate local rules which include impasse rules and
procedures. However, this requirement is not uniform, and the

lack of uniformity may serve to create confusion and uncertainty.

The creation of mandatory impasse procedures is likely to
increase the effectivencss of the collective bargaining process, by

enabling the parties to employ mediation and fact-finding in order
to assist them in resolving differences that remain afier
negotiations have been unsuccessful.

(Emphasis added.)

In the attached e-mail message to the undersigned on December 2, 2011, commenting on the
proposed emergency regulations which were then pending approval by PERB, a representative
of the author’s office urged “recognition of the legislative intent of AB 646 to provide an
exclusive representative with the absolute right to request factfinding irrespective of whether
any mediation was held.”

The majority of interested parties, both employer and labor representatives, also urged a
reading of AB 646 that provides for a factfinding request whether. mediation occurs or not.
The following comments are excerpted from those submitted to PERB during the voluntary
public discussions held by PERB preceding the submission of its emergency regulations to
OQAL, copies of which are available on the PERB website at

www.perb.ca.gov/news/default.aspx:
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Carroll, Burdick & McDonough LLP (letter dated November 28, 2011;
representing labor)

We agree with our colleagues at Leonard Carder [in their letters
dated November 14 and 17, 2011] that notwithstanding the final
version of AB 646 being silent on the issue, the legislative history
and the purpose behind the Meyers-Milias-Brown Act compel
PERB to assume that a covered employer’s obligation to
participate in factfinding is mandatory, and PERB should draft its
emergency regulation accordingly.

The purpose and intent of the Act is “to promote full
communication between public employers and their employees
by providing a reasonable method of resolving disputes regarding
wages, hours, and other terms and conditions of employment
between public employers and public employee organizations.”
(Govt. Code, [§] 3500.) Factfinding, as required by AB 646, is
an extension of this policy of bilateral resolution of labor disputes
to include a uniform, nonbinding, process for resolving
bargaining impasse.

The idea, floated by some commentators and the City of San
Diego [in its letter dated November 18, 2011], that an employer
could simply opt out, or not be bound by, factfinding seems
antithetical to the Legislature’s whole approach on the subject. It
sets up the scenario that an employer would choose not to
voluntarily mediate at impasse because the mere agreement to
mediate would bind the employer to factfinding i the mediation
was unsuccessful and if'the employee organization elected to
pursue factfinding. As our colleagues at Roth[n]er, Segall and
Greenstone point out [in their letter dated November 18, 2011],
such a reading, which would make voluntary mediation less
likely, would weaken impasse resolution processes, not
strengthen them.

Mandatory factfinding would not conflict with section 3505.2
since AB 646 does not itself compel mediation, only factfinding,
We conclude that notwithstanding whether parties mediate,
factfinding is a mandatory impasse resolution procedure if
invoked by the employee association.
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Burke, Williams & Sorensen, LLP (representing employers})

In a submission dated November 8, 2011, this management-side law firm proposed its
own, independently drafted regulations to implement AB 646, which included language
expressly providing for requests for factfinding where “no mediator has been appointed.”

Renne Sloan Holtzman Sakai LLP (letter dated December 2, 2011; representing
employers)

A.B. 646, by its terms, does not provide for a fact-finding request
from an employer. Thus, there is no similar counter-balance
under the MMBA as exists under EERA and HEERA. Under the
MMBA, without a deadline by which the employee organization
must request fact-finding, it will be extremely difficult for an
employer to protect itself against unreasonable delays, This
significant difference in statutory language justifies PERB
adopting fact-finding regulations under the MMBA that are
different than those under EERA and HEERA.

A number of interested parties also suggested, and PERB amended its proposed emergency
regulations to reflect, that these regulations should include a time limit within which the
exclusive representative must request factfinding. (CALPELRA letter dated November 26,
2011, representing employers; Burke, Williams & Sorensen, LLP proposal dated November 8,
2011 representing employers.) PERB added language to its proposed emergency regulations to’
address these pleas for clarity and consistency.

In its letter dated November 26, 2011, CALPELRA elaborated:

PERB's regulations should be designed to reduce uncertainty and
provide procedural predictability to the greatest extent possible in
the factfinding process. Public agencies and public employee
unions across the state are currently bargaining in a time of fiscal
crisis and uncertainty. During these fiscally unstable times, most
public agencies seek to avoid the unnecessary risks inherent in
unfair practice charges with potentially costly remedies including
orders to return to the status quo ante. Because many agencies
understand the risks of an unfair practice remedy — the turmoil
created by reinstating public services, the cost of paying the
resulting back pay, and the lack of the financial resources
necessary to fund lengthy litigation — agencies need procedural
certainty to reduce or avoid the risks,

In sum, the proposed emergency regulations presently before OAL are a product of the

participation of more than 130 representatives of employers and employee organizations,
extensive written comments, and numerous discussions at voluntary public meetings held by
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PERB. These proposed emergency regulations are neccssary to address a situation that calls
for immediate action to avoid serious harm to the public peuce, health, safety or general
welfare. Failure to provide for implementation of the newly enacted factfinding process under
the Meyers-Milias-Brown Act would leave uncertain the rights and responsibilities of parties
subject to the MMBA, and would contribute to increased instability and strife in local
government labor relations.

Without the approval of these proposed emergency regulations, the procedural and substantive
rights of employers, employees and employee organizations will be unclear, With numerous
threatened strikes on the horizon, public entities may be unable to provide essential public
services, public employees will be without redress and/or pay, and the general public will be
incontrovertibly harmed by the foregoing.

Both management-side and labor-side representatives have shown support for PERB’s

emergency regulations and participated in the process of developing the emergency regulations
filed with OAL. Based on the foregoing, PERB’s proposed emergency regulations should be

approved.

Sincerely,

Les Chisholm
Division Chief

Attachment

128



Les Chisholm

_—
From: Naylor, Cody <Caody.Naylor@asm.ca.gov>
Sent: Friday, December 02, 2011 10:33 AM
To: L.es Chisholm
Subject: AB 646 Rulemaking / Dec 8 Mtg

Hiles—

I was wondering if there are further revisions to the November 14 draft emergency regulations expected before the
December PERB meeting. I'd be happy to discuss our office’s position with you about the proposed regulations. Bu: in
short, we appreciate Staff's recognitlon of the legislative Intent of AB 646 to provide an exclusive representative with the
absolute right to request factfinding irrespective of whether any mediation was held and for.incorporating that provision

Into its proposed regulations.
Thank you!

Cody Naylor

Legislative Aide

Office of Assembly Member Tonl Atkins
76th Assembly District

T{916) 319-2076

F {916) 319-2176
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PUBLIC EMPLOYMENT RELATIONS BOARD T
TN, it con Gaalid
acramen A g‘?’"‘ﬁ J

B Tt N

Fax: (916) 3276377

December 28, 2011

Peggy J. Gibson, Staff Counsel
Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Subject: Supplemental Information Regarding Proposed Emergency Regulations
2011-1219-01E

Dear Ms. Gibson;

Prior to the enactment of Assembly Bill 646 (AB 646), the Meyers-Milias-Brown Act
(MMBA) did not provide for any mandatory impasse procedures. AB 646 adds a factfinding
process, with legistative intent to establish a uniform and mandatory procedure. AB 646 also
repealed the prior language establishing when, if the parties did not reach an agreement, the
employer could implement its last, best and final offer (LBFO), and enacted a new provision in
this regard that references the new factfinding process as a prerequisite to implementation of

the LBFO.

PERB'’s role is to administer and enforce the provisions of the MMBA, as well as six other
public sector collective bargaining statutes, PERB’s role is expanded by AB 646 to include the
appointment of the chair of factfinding panels in disputes where the parties, who have been
unable to resolve their bargaining dispute, are also unable to agree on the selection of a
chairperson. At the present time, PERB does not have regulations in place to govern the
procedures by which such an appointment would be made.

PERB currently administers factfinding provisions of the Educational Employment Relations
Act (EERA, covering public school employers and employees) and the Higher Education
Employer-Employee Relations Act (HEERA, covering higher education employers and
employees). EERA and HEERA together cover roughly 1100 employers and some 750,000
employees organized into over 2400 bargaining units, The MMBA and the provisions of AB
646 apply to at least 3000 public employers, upwards of two million employees, and far more
bargaining units than under EERA and HEERA. Currently, under EERA and HEERA, there
are approximately 40 requests for factfinding each year, When factfinding was a new process
under EERA and HEERA, requests occurred on & more frequent basis. Thus, PERB projects
that, in the first year under the MMBA as amended by AB 646, there could be more than 100
requests to submit bargaining disputes to factfinding.

From the time that AB 646 was chaptered, PERB began receiving inquiries from both
employer and employee organization representatives, wanting to know when and under what
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circumstances factfinding could be requested, and how the process would work. While some
differences emerged as to how the regulations should read, no party disputed that regulations
were necessary, or that regulations should be adopted to go into effect on January 1, 2012, In
fact, the disagreements over interpretation of AB 646 helped explain, in part, why interested
parties wanted PERB to take action immediately.

For example, in a November 2, 2011 letter to PERB Chair Anita Martinez, the California
Public Employers Labor Relations Association (CALPELRA) stated that:

[CALPELRA] and its Board of Directors support the Public
Employment Relations Board's interest in identifying issues that
require regulatory action prior to the January 1, 2012, effective
date of AB 646. The lack of clarity in some aspects of AB 646°s
amendments to the MMBA has created substantial uncertainty
among MMBA jurisdictions. CALPELRA and its Board of
Directors would like to avoid unnecessary and costly unfair
practices and related litigation caused by the imprecision of the
statute. We are confident that well designed PERB regulations
could provide the necessary clarity and help MMBA jurisdictions
and their employee representatives avoid disputes.

(Emphasis added.)
CALPELRA later stated, in a November 26, 2011 letter:

PERB’s regulations should be designed to reduce uncertainty and
provide procedural predictability to the greatest extent possible in
the factfinding process. Public agencies and public employee
unions across the state are currently bargaining in a time of
fiscal crisis and uncertainty, During these fiscally unstable
times, most public agencies seek to avoid the unnecessary risks
inherent in unfair practice charges with potentially costly
remedies including orders to return to the status quo ante.
Because many agencies understand the risks of an unfair practice
remedy — the turmoil created by reinstating public services, the
cost of paying the resulting back pay, and the lack of the financial
resources necessary to fund lengthy litigation — agencies need
procedural certainty to reduce or avoid the risks.

(Emphasis added.)

In its November 14, 2011 letter, the labor-side law firm of Leonard Carder, while disagreeing
with certain aspects of the initial staff discussion draft, commended PERB for “its proactive,
thoughtful and transparent efforts™ to adopt emergency regulations. Similar sentiments were
expressed at the public meeting of PERB on December 8, 2011, by interested parties who
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commented on the proposed emergency regulations, Throughout the process, no interested
party urged PERB to take no action as to emergency regulations. On the other hand, PERB
declined to take action on emergency regulations with respect to many proposals advanced by
interested parties, believing that the emergency standard applied only to those regulations
necessary to have procedures in place for the appointment of a factfinding panel chairperson.

The number of unfair practice charges filed under the MMBA has been increasing, as the fiscal
constraints faced by local governments make for increasingly contentious bargaining.
Likewise, PERB is sceing more requests for injunctive relief under the MMBA, filed by unions
asking PERB to seek a court order halting the implementation of the employers’ last, best and
final offers, or by employers attempting to halt strikes or other work stoppages threatened by
employee organizations. It was in this context that the Legislature saw fit to enact a mandatory
impasse procedure (factfinding), with the express hope that impasse procedures could help
parties to reach agreement, and thus avoid litigation and work actions that can disrupt public
services. PERB and the overwhelming majority of interested parties who have weighed in to
date believe that it is imperative to have regulations in place as of January 1, 2012, when the
provisions of AB 646 take effect, so that the factfinding process may be implemented where
requested, and so that this new impasse procedure can help to reduce the instance of the
interruption of public services, lessen the amount of costly litigation over the lawfulness of
employer implementations of terms and conditions of employment, and make less likely the
finding of unfair practices with costly remedial orders.

By definition, whether PERB receives a handful of MMBA factfinding requests within the next
six months, or whether 50 or 100 are filed, each such request will oceur in the context where a
public employer and a public employee union have been unable to reach agreement on a new
contract—often after many months of contentious negotiations. Absent an agreement, which
factfinding will hopefully facilitate, the employer may decide to implement its last, best and
final offer and the members of the public employee union may decide to go on strike, In each
case, the employer’s action and the union’s action will likely form the basis for another unfair
practice charge and perhaps a request for injunctive relief. The consequences in any event will
be costly, and will further strain labor-management relations.

Without QAL approval of the proposed emergency regulations, PERB will be left with only
two options when presented with requests for factfinding: PERB can choose to take no action,
until such time as the regular rulemaking process can be completed, including OAL’s approval
of the regulations adopted; or PERB can seek to assist the parties by appointing a factfinding
chairperson and risk being charged with enforcing underground regulations.

132



Supplemental Information
2011-1219-01E
December 28, 2011

Page 4

PERB would prefer to act on the basis of approved emergency regulations, and helieves that
the factors described above justify approval of the proposed emergency regulations,

Sincerety, {

/[

Les Chisholm
Division Chief

Attachment
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FINDING OF EMERGENCY

The Public Employment Relations Board finds that an emergency exists and that proposed
emergency regulations are necessary to address a situation that calls for immediate action to
avoid serious harm to the public peace, health, safety or general welfare. Failure to provide for
implementation of a newly enacted factfinding process under the Meyers-Milias-Brown Act
(MMBA) would leave uncertain the rights and responsibilities of parties subject to the MMBA,
and would contribute to increased instability and strife in local government labor relations.

Specific Facts Showing the Need for Immediate Action

As a result of the enactment of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective
January 1, 2012, the MMBA, the collective bargaining statute applicable to local governments
(cities, counties, and special districts) in California, will provide for a mandatory impasse
procedure—factfinding before a tripartite panel—upon the request of an exclusive
representative where the parties have not reached a settlement of their dispute. PERB will be
responsible for the appointment of the neutral chairperson of the factfinding panel unless the
parties mutually agree upon the selection of the chairperson. This new legislation and the
duties imposed on PERB under it require amendments to existing regulations as well as the
adoption of new regulations in order to fully implement the legislation and PERB’s role.

The MMBA has not previously mandated the use of any impasse procedures with respect to
negotiations between local agencies and unions representing their employees. The current
regulations of the Board do not provide for the filing and processing of requests for factfinding
under the MMBA. These legislative changes potentially affect hundreds of thousands of
public employees in California, their employers, and the employee organizations that represent
employees under the MMBA. PERB began receiving inquiries from public employers,
employees and employee organizations, who are potentially affected by this new legislation, as
soon as the legislation was chaptered. Public meetings were promptly convened by PERB in
Northern and Southern California to discuss the legislation and the possible adoption of
regulations, both of which were very well attended. The attendees included more than 130
representatives of employers and employee organizations, including numerous law firms that
represent hundreds of local agencies and employee organizations that themselves represent
multiple bargaining units within local government agencies. Extensive written comments and
suggestions were received by PERB in response to the discussions at those meetings and the
“discussion drafts” circulated by PERB staff.

In order that the procedural and substantive rights of employers, employees and employee
organizations are protected, the Board finds that there exists an emergency need to adopt new
regulations providing for the filing and processing of requests for factfinding under the
MMBA, and to amend other existing regulations where necessary to conform to newly adopted
regulations. In so doing, the Board has attempted to distinguish between those changes that are
necessary to the immediate implementation of the statute as amended, and those areas that may
be identified as requiring further regulations as the Board and the parties acquire experience
with the provisions of the amended statute.
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AUTHORITY AND REFERENCE

Pursuant to Government Code section 3541.3(g), the Board is authorized to adopt, amend and
repeal rules and regulations to carry out the provisions and effectuate the purposes and policies
of the Educational Employment Relations Act. Pursuant to Government Code sections 3509(a)
and 3541.3(g), the Board is authorized to adopt, amend and repeal rules and regulations to
carry out the provisions and effectuate the purposes and policies of the Meyers-Milias-Brown
Act. Government Code section 3513(h) authorizes the Board to adopt, amend and repeal rules
and regulations to carry out the provisions and effectuate the purposes and policies of the
Ralph C. Dills Act. Government Code section 3563 (f) authorizes the Board to adopt, amend
and repeal rules and regulations to catry out the provisions and effectuate the purposes and
policies of the Higher Education Employer-Employee Relations Act. Pursuant to Public
Utilities Code section 99561(f), the Board is authorized to adopt, amend and repeal rules and
regulations to carry out the provisions and effectuate the purposes and policies of the Los
Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations
Act. Pursuant to Government Code sections 3541.3(g) and 71639.1(b), the Board is authorized
to adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Trial Court Employment Protection and Governance Act.

Pursuant to Government Code sections 3541.3(g) and 71825(b), the Board is authorized to
adopt, amend and repeal rules and regulations to carry out the provisions and effectuate the
purposes and policies of the Trial Court Interpreter Employment and Labor Relations Act.

General reference for section 32380 of the Board’s regulations: Sections 3505.4, 3509,
3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and Section
99561(j), (m), Public Utilities Code.

General reference for section 32603 of the Board’s regulations: Sections 3502, 3502.1, 3505,
3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1, 3507.5, 3508, 3508.1,
3508.5 and 3509, Government Code, and Firefighters Union, Local 1186 v. City of Vallejo

(1974) 12 Cal.3d 608.

General reference for section 32604 of the Board’s regulations: Sections 3502, 3502.1, 3502.5,
3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509, Government Code, and
Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d 608.

General reference for proposed section 32802 of the Board’s regulations: Sections 3505.4,
3505.5, and 3505.7, Government Code.

General reference for proposed section 32804 of the Board’s regulations: Sections 3505.4,
3505.5, and 3505.7, Government Code.

INFORMATIVE DIGEST
Section 32380 of the Board’s regulations provides for administrative decisions that are not

appealable. The proposed changes update reference citations to reflect the newly enacted
provisions of the MMBA. (Chapter 680, Statutes of 2011.) The proposed changes also
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conform this section to the text of proposed Section 32802 with regard to the appealability of
Board agent determinations as to the sufficiency of a request for factfinding under the MMBA.
Consistent with existing Sections 32380 and 32793, which do not allow for appeals to the
Board itself concerning impasse determinations under other statutes administered by PERB,
such determinations would not be appealable to the Board itself under the MMBA.

Section 32603 defines employer unfair practices under the MMBA. The proposed changes to
this section are necessary to conform the language and reference citations to the recent
amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time, provide for
a mandatory factfinding procedure.

Section 32604 defines employee organization unfair practices under the MMBA., The
proposed changes to this section are necessary to conform the language and reference citations
to the recent amendments to the MMBA (Chapter 680, Statutes of 2011) that, for the first time,
provide for a mandatory factfinding procedure.

Proposed Section 32802 defines the process and timelines for filing a request for factfinding
under the MMBA. The process and timelines are consistent with the express requirements and
clear intent of the recent amendments to the MMBA (Chapter 680, Statutes of 2011), by which
the Legislature identified the need to provide for a mandatory and uniform impasse procedure
in order to make negotiations more effective. Where parties have not reached an agreement, an
exclusive representative may file its request with PERB, and must serve its request on the |
employer. If the parties have not agreed to mediate the bargaining dispute, and are not subject
to a required mediation process adopted pursuant to MMBA section 3507, the request must be
filed within 30 days of the date that either party has provided the-other with written notice of a
declaration of impasse. Where a mediator has been appointed or selected to help the parties to
effectuate a settlement, the request may not be filed until at least 30 days after the date the
mediator was appointed, but also not more than 45 days following that date. In either
circumstance, the intent of the timelines in the proposed section is to allow the parties
sufficient time to resolve their dispute on their own, without utilization of the statutory impasse
procedure, but also to provide certainty for all parties as to the time within which a request for
factfinding may be filed. This proposed section also describes the Board’s process concerning
such requests and specifies the timeframe within which the Board must act. Finally, the
section provides that determinations regarding whether a request filed under this section is
sufficient shall not be appealable to the Board itself.

Proposed Section 32804 defines the timeline and process for the appointment of a neutral
chairperson of a factfinding panel. Consistent with the statute, PERB would not appoint a
chairperson if the parties are able mutually to agree upon a chairperson. In order to assist the
parties, PERB would provide for each sufficient request a list of seven names of neutrals from
which the parties could select the chairperson, either by the alternate striking of names or other
method upon which the parties agree. The parties would also be able to select any other person
as the chairperson by mutual agreement. If the parties are unable to agree on a chairperson,
PERB would appoint one of the persons on the list of seven as the chairperson. The number
seven was specified in order to provide an odd number for purposes of the alternate striking of
names, and based on PERB’s normal practice in similar situations under other statutes, as well
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as the customary practice of many agencies that provide lists of neutrals to parties upon
request, Consistent with the express provisions of the statute, the regulation also specifies that
PERB shall not bear the costs for the chairperson under any circumstance.

DISCIL.OSURES REGARDING THE PROPOSED ACTION

Mandate on local agencies and school districts: None.

Cost to any local agency or school district which must be reimbursed in accordance
with Government Code section 17561: None.

Other non-discretionary cost or savings imposed upon local agencies: None
Costs or savings to state agencies: None

Cost or savings on federal funding to the state: None

Cost impact on private persons or directly affected businesses: None

Significant adverse economic impact on business including the ability of California
businesses to compete with businesses in other states: None

Significant effect on housing costs: None

The proposed regulations will not affect small business because they only affect public
employers and public employees.

4
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STATE OF CALIFORNIA — DEFARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT

{REGULATIONS AND ORDERS)

STO. 399 (REV. 12/2008) See SAM Section 6601 - 6616 for Instructions and Code Citations

DEPARTMENT NAME CONTACT FERSON TELEPHONE NUMBER
Public Employment Relations Board Les Chisholm (916) 327-8383

DESGRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 NOTICE FILE NUMBER
Factfinding under the Meyers-Milias-Brown Act Z

ECONOMIC IMPACT STATEMENT

A. ESTIMATED PRIVATE SECTOR COST IMPACTS (Include calculations and assumptions in the rulemaking record.)

1. Check the appropriate box{es) below to indicate whether this regulation:

D a. Impacts businesses and/or employees |:| e. Imposes reporting requirements

|:| b. Impacts small businesses |:| f. Imposes prescriptive insiead of performance
L__l ¢. Impacts jobs or occupations I:l g- Impacts individuals

|:] d. Impacts California competitiveness D h. None of the above (Explain below. Complete the

Fiscal impact Statement as appropriate.)

h. {cont.)

(If any box in ltems 1 a through g is checked, complete this Economic Impact Statement.)

2. Enter the total number of businesses impacted: Describe the types of businesses {Include nonprofits.):

Enter the number or percentage of total businesses impacted that are small businesses:

3. Enter the number of busingsses that will be created: eliminated:

Explain:

4. Indicate the geographic extent of impacts: |:| Statewide |__—| Local or regional (List areas.):

5. Enter the number of jobs created: ar eliminated: Describe the types of jobs or occupations impacted:

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here?

D Yes |:| No If yes, explain briefly:

B. ESTIMATED COSTS (Include calculations and assumptions in the rulemaking record.)

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $

a. Initial costs for a small business: § Annual ongoing costs: § Years:
b. Initial cests for a typical business: $ Annual ongoing costs: § i Years:
¢. Initial costs for an individual: $ Annual ongoing costs: $ Years:

d. Describe other economic costs that may occur:
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. {STD. 399, Rev. 12/2008)

2. If multiple industries are impacted, enter the share of fotal costs for each industry:

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. {(include the dollar

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $

4. Will this regulation directly impact housing costs? D Yes |:| No  Ifyes, enter the annual dollar cost per housing unit: and the
number of units:
5. Are there comparable Federal regulations? I:I Yes D No  Explain the need for State regulation given the existence or absence of Federal

regulations:

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.)

1. Briefly summarize the benefits that may result from this regulation and who will benefit:

2. Are the benefits the result of : [:l specific statutory requirements, or D goals developed by the agency based on broad statutory authority?

Explain:

3. What are the iotal statewide benefits from this regulation over its lifetime? $

. ALTERNATIVES TO THE REGULATION (Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not
specifically required by rulemaking law, but encouraged.)

1. List alternatives considered and describe them below. 'f no alternatives were considered, explain why not:

2. Summarize the total statewide costs and benefits from this regulation and each alternative conhsidered:

Regulation: Benefit: § Cost: §
Alternative 1: Benefit: $ Cost: §
Alternative 2: Benefit: $ Cost: $

3. Briefly discuss any guantification issues that are refevantto a comparison of estimated costs and benefits for this regulation or alternatives: -

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or

equipment, or prescribes specific aclions or procedures. Were performance standards considered to lower compliance costs? [:l Yes |:| No

Explain:

E. MAJOR REGULATIONS {Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the
following additional requirements per Health and Safety Code section 57005.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

1, Will the estimated costs of this regulation to Callfornia business enterprises exceed $10 million ? D Yes I:] No (If No, skip the rest of this section.}

2. Briefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed:

Alternative 1:

Alternative 2:

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio:

Regulation: $ Cost-effectiveness ratio: $
Alternative 1: $ Cost-effectiveness ratio: $
Alternative 2: $ Cost-effectiveness ratio: $

FISCAL IMPACT STATEMENT

A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current
year and two subsequent Fiscal Years.)

D 1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to
Section 6 of Article Xl B of the Califomia Constitution and Sections 17500 et seq. of the Government Cade. Funding for this reimbursement:

D a. is provided in Budget Act of or Chapter , Statutes of
D b. will be requested in the Governor's Budget for appropriation in Budget Act of
(FISCAL YEAR) )
D 2. Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to

Section 6 of Article XIIl B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation:

D a. implements the Federal mandate contained in

D b. implements the court mandate set forth by the

court in the case of ' vs.
D c. implements a mandate of the people of this State expressed in their approval of Proposition No. atthe
election; {DATE)

D d. is issued only in response to a specific request from the

, which is/are the only local entity(s) affected;

D e. will be fully financed from the . authorized by Section
(FEES, REVENUE, ETC.)

of the Code;

D f. provides for savings to each affected unit of local govemment which will, at a minimum, offset any additional costs to each such unit;

I:l g. creates, eliminates, or changes the penalty for a new crime or infraction contained in

D 3. Savings of approximately $ annually.

I:] 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations.
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008)

D 5. No fiscal impact exists because this regulation does not affect any local entity or program.

|_7_] 6. Other. Unaware of any local costs. No reimbursement required per Gov. Code scction 17561.

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptiens of fiscal impact for the current
year and two subseguent Fiscal Years.)

|:| 1 . Additional expenditures of approximately $ in the current State Fiscal Year. Itis anticipated that State agencies will:

|:| a. be able to absorb these additional costs within their existing budgets and resources.

I:] b. request an increase in the currently authorized budget level for the fiscal year.

D 2. Savings of approximately $ in the current State Fiscal Year.

3. No fiscal impact exists because this regulation does not affect any State agency or program.
[] 4 other.

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (indicate appropriate boxes1 through 4 and attach calculations and assumptions of fiscal
impact for the current year and two subsequent Fiscal Years.)

I:l 1 . Additiona! expenditures of approximately $ in the current State Fiscal Ysar.

D 2. Savings of of approximately $ : in the current State Fiscal Year.

3. No fiscal impact exists because this regulation does not affect ariy federally funded State agency or program.

[] 4 other.

FISCAL OFFICER SIGNATURE . N DATE

= - = - VAW
, DATE

AGENCY SECRETARY "

APPROVAL/CONCURRENCE &

, [PROGRAM BUDGET MANAGER DATE
DEPARTMENT OF FINANCE
APPROVAL/CONCURRENCE | 5§y

1. The signature attests that the agency has completed the STD.399 according fo the instructions in SAM sectfons 66071-6616, and understands the
impacts of the proposed rulemaking. State boards, offices, or department not under an Agency Secrefary must have the form signed by the highest
ranking official in the organization.

2. Finance approval and signature is required when SAM sections 6601-6616 require completion of Fiscal Impact Statement in the STD.399.



STATE OF CALIFORNIA EDMUND G. BROWN JR,, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Qffice of General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 322-3198

Fax: (916) 327-6377

December 9, 2011
NOTIFICATION OF PROPOSED EMERGENCY REGULATORY ACTION

Subject: Implementation of Assembly Bill 646 (Chapter 680, Statutes of 2011), effective
January 1, 2012—Factfinding

The Public Employment Relations Board (PERB) is proposing to adopt emergency regulations
implementing the newly enacted factfinding process under the Meyers-Milias-Brown Act

(MMBA).

Government Code section 11346.1(a)(2) requires that, at least five working days prior to
submission of the proposed emergency action to the Office of Administrative Law (OAL), the
adopting agency provide a notice of the proposed emergency action to every person who has
filed a request for notice of regulatory action with the agency. After submission of the
proposed emergency action to OAL, OAL shall allow interested persons five (5) calendar days
to submit comments on the proposed emergency regulations as set forth in Government Code
section 11349.6. Upon filing, OAL will have ten (10) calendar days within which to review
and make a decision on the proposed emergency rules. If approved, OAL will file the
regulations with the Secretary of State, and the emergency regulations will become effective
for one hundred and eighty (180) days. Within the 180-day effective period, PERB will
proceed with a regular rulemaking action, including a public comment period. The emergency
regulations will remain in effect during this rulemaking action.

Attached to this notice is the specific regulatory language of PERB’s proposed emergency
action and Finding of Emergency.

You may also review the proposed regulatory language and Finding of Emergency on PERB’s
website at the following address: http://www.perb.ca.gov.

If you have any questions regarding this proposed emergency action, please contact Les
Chisholm at (916) 327-8383.
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STATEMENT OF CONFIRMATION OF
MAILING OF FIVE-DAY EMERGENCY NOTICE
(Cal. Code Regs., tit. 1, § 50(a)(5)(A))

The Public Employment Relations Board sent notice of the proposed emergency action to
every person who has filed a request for notice of regulatory action at least five working days
before submitting the emergency regulation to the Office of Administrative Law in accordance

with the requirements of Government Code section 11346.1(a)(2).
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STATE OF CALIFORNIA EDMUND G. BROWN JR,, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Office of the General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 327-8383

Fax: (916) 327-6377

December 28, 2011

Peggy J. Gibson, Staff Counsel
Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Subject: Response to Comments Received about Proposed Emergency Regulations
2011-1219-01E

Dear Ms. Gibson:

By letter dated December 22, 2011, the City Attorney for the City of San Diego states that the
Office of Administrative Law (OAL) should disapprove the emergency regulations submitted
by the Public Employment Relations Board (PERB), “to the extent they mandate factfinding in
the absence of mediation, or, in the alternative, requests that the proposed regulations be
clarified for jurisdictions that do not engage in mediation by mutual agreement or by the terms
of their negotiated impasse procedures.” In essence, the City Attorney for the City of San
Diego asserts that PERB’s emergency regulations are not consistent with Assembly Bill 646
(AB 646) and that they do not provide clarity to the public agencies subject thereto.

PERB previously considered the concerns expressed by the City Attorney for the City of San
Diego, but rejected the objections raised based on the language of the Meyers-Milias-Brown
Act (MMBA), as amended by AB 646, as well as evidence of legislative intent, and the
comments submitted by most other interested parties. OAL should consider all of the issues
involved and the arguments in support of PERB’s emergency regulations from both
representatives of local government agencies (employers) and representatives of employee
organizations (labor or exclusive representatives)—and approve the emergency regulations.

First, PERB agrees that nothing in AB 646 changes the voluntary nature of mediation under the
MMBA. (See Gov. Code, § 3505.2,) Nor do the proposed emergency regulations mandate
that parties engage in mediation. However, any attempt to read and harmonize all of the
statutory changes made by AB 646 must end in the conclusion that factfinding is mandatory, if
requested by an exclusive representative, for all local government agencies except those
specifically exempted by Government Code section 3505.5, subdivision (e).

It is correct that Government Code section 3505.4, subdivision (a), as amended by AB 646,
references a request for factfinding where “the mediator is unable to effect settlement of the
controversy within 30 days after his or her appointment.” However, it also is important to
consider that AB 646 repealed the prior language of section 3505.4, which set forth the
conditions under which an employer could implement its Jast, best and final offer (LBFO). In
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new section 3505.7, added by AB 646, the MMBA now provides that implementation of the
employer’s LBFO may occur only “[a]fter any applicable mediation and factfinding procedures
have been exhausted, but no earlier than 10 days after the factfinders’ written findings of fact

and recommended terms of settlement have been submitted to the parties pursuant to Section
3505.5.” (Emphasis added.)

In order to harmonize the language of Section 3505.7 with that of 3505.4, and in order to
provide clarity, PERB adopted proposed emergency regulations that provide for factfinding
both where mediation has occurred, and where it has not.

This conclusion is also consistent with the available evidence of legislative intent. The author
of AB 646 is quoted in the June 22, 2011 Bill Analysis, in relevant part, as follows:

Currently, there is no requirement that public agency employers
and employee organizations engage in impasse procedures where
efforts to negotiate a collective bargaining agreement have failed.
Without impasse procedures, negotiations may not be fully
effective, and bargaining may break down before all avenues for
agreement are explored. Many municipalities and public
agencies promulgate local rules which include impasse rules and
procedures. However, this requirement is not uniform, and the

lack of uniformity may serve to create confusion and uncertainty.

The creation of mandatory impasse procedures is likely to
increase the effectiveness of the collective bargaining process, by

enabling the parties to employ mediation and fact-finding in order
to assist them in resolving differences that remain after
negotiations have been unsuccessful.

(Emphasis added.)

In the attached e-mail message to the undersigned on December 2, 2011, commenting on the
proposed emergency regulations which were then pending approval by PERB, a representative
of the author’s office urged “recognition of the legislative intent of AB 646 to provide an
exclusive representative with the absolute right to request factfinding irrespective of whether
any mediation was held.”

The majority of interested parties, both employer and labor representatives, also urged a
reading of AB 646 that provides for a factfinding request whether mediation occurs or not.
The following comments are excerpted from those submitted to PERB during the voluntary
public discussions held by PERB preceding the submission of its emergency regulations to
OAL, copies of which are available on the PERB website at

www.perb.ca.gov/news/default.aspx:
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Carroll, Burdick & McDonough LLP (letter dated November 28, 2011;

representing labor)

We agree with our colleagues at Leonard Carder [in their letters
dated November 14 and 17, 2011] that notwithstanding the final
version of AB 646 being silent on the issue, the legislative history
and the purpose behind the Meyers-Milias-Brown Act compel
PERRB to assume that a covered employer’s obligation to
participate in factfinding is mandatory, and PERB should draft its
emergency regulation accordingly.

The purpose and intent of the Act is “to promote full
communication between public employers and their employees
by providing a reasonable method of resolving disputes regarding
wages, hours, and other terms and conditions of employment
between public employers and public employee organizations.”
(Govt. Code, [§] 3500.) Factfinding, as required by AB 646, is
an extension of this policy of bilateral resolution of labor disputes
to include a uniform, nonbinding, process for resolving
bargaining impasse.

The idea, floated by some commentators and the City of San
Diego [in its letter dated November 18, 2011], that an employer
could simply opt out, or not be bound by, factfinding seems
antithetical to the Legislature’s whole approach on the subject. It
sets up the scenario that an employer would choose not to
voluntarily mediate at impasse because the mere agreement to
mediate would bind the employer to factfinding if the mediation
was unsuccessful and if the employee organization elected to
pursue factfinding. As our colleagues at Roth[n]er, Segall and
Greenstone point out [in their letter dated November 18, 2011],
such a reading, which would make voluntary mediation less
likely, would weaken impasse resolution processes, not
strengthen them.

Mandatory factfinding would not conflict with section 3505.2
since AB 646 does not itself compel mediation, only factfinding.
We conclude that notwithstanding whether parties mediate,
factfinding is a mandatory impasse resolution procedure if
invoked by the employee association.
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Burke, Williams & Sorensen, LLP (representing employers)

In a submission dated November 8, 2011, this management-side law firm proposed its
own, independently drafted regulations to implement AB 646, which included language
expressly providing for requests for factfinding where “no mediator has been appointed.”

Renne Sloan Holtzman Sakai LLP (letter dated December 2, 2011; representing
employers)

A.B. 646, by its terms, does not provide for a fact-finding request
from an employer. Thus, there is no similar counter-balance
under the MMBA as exists under EERA and HEERA. Under the
MMBA, without a deadline by which the employee organization
must request fact-finding, it will be extremely difficult for an
employer to protect itself against unreasonable delays. This
significant difference in statutory language justifies PERB
adopting fact-finding regulations under the MMBA that are
different than those under EERA and HEERA.

A number of interested parties also suggested, and PERB amended its proposed emergency
regulations to reflect, that these regulations should include a time limit within which the
exclusive representative must request factfinding. (CALPELRA letter dated November 26,
2011, representing employers; Burke, Williams & Sorensen, LLP proposal dated November 8§,
2011 representing employers.) PERB added language to its proposed emergency regulations to
address these pleas for clarity and consistency.

In its letter dated November 26, 2011, CALPELRA elaborated:

PERB’s regulations should be designed to reduce uncertainty and
provide procedural predictability to the greatest extent possible in
the factfinding process. Public agencies and public employee
unions across the state are currently bargaining in a time of fiscal
crisis and uncertainty. During these fiscally unstable times, most
public agencies seek to avoid the unnecessary risks inherent in
unfair practice charges with potentially costly remedies including
orders to return to the status quo ante. Because many agencies
understand the risks of an unfair practice remedy — the turmoil
created by reinstating public services, the cost of paying the
resulting back pay, and the lack of the financial resources
necessary to fund lengthy litigation — agencies need procedural
certainty to reduce or avoid the risks.

In sum, the proposed emergency regulations presently before OAL are a product of the

participation of more than 130 representatives of employers and employee organizations,
extensive written comments, and numerous discussions at voluntary public meetings held by
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PERB. These proposed emergency regulations are necessary to address a situation that calls
for immediate action to avoid serious harm to the public peace, health, safety or general
welfare. Failure to provide for implementation of the newly enacted factfinding process under
the Meyers-Milias-Brown Act would leave uncertain the rights and responsibilities of parties
subject to the MMBA, and would contribute to increased instability and strife in local
government labor relations.

Without the approval of these proposed emergency regulations, the procedural and substantive
rights of employers, employees and employee organizations will be unclear. With numerous
threatened strikes on the horizon, public entities may be unable to provide essential public
services, public employees will be without redress and/or pay, and the general public will be
incontrovertibly harmed by the foregoing.

Both management-side and labor-side representatives have shown support for PERB’s
emergency regulations and participated in the process of developing the emergency regulations
filed with OAL. Based on the foregoing, PERB’s proposed emergency regulations should be
approved.

Sincerely,

Les Chisholm
Division Chief

Attachment
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Les Chisholm

From: Naylor, Cody <Cody Naylor@asm.ca.gov>
Sent: Friday, December 02, 2011 10:33 AM

To: Les Chisholm

Subject: AB 646 Rulemaking / Dec 8 Mtg

Hi Les -

| was wondering if there are further revisions to the November 14 draft emergency regulations expected before the
December PERB meeting. I'd be happy to discuss our office’s position with you about the proposed regulations. But in
short, we appreciate Staff's recognition of the legislative intent of AB 646 to provide an exclusive representative with the
absolute right to request factfinding irrespective of whether any mediation was held and for incorporating that provision
into its proposed regulations.

Thank you!

Cody Naylor

Legislative Aide

Office of Assembly Member Toni Atkins
76th Assembly District

T(916) 319-2076

F(916) 319-2176
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STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Office of the General Counsel
1031 18th Street

Sacramento, CA 95811-4124
Telephone: (916) 327-8383

Fax: (916) 327-6377

December 28, 2011

Peggy J. Gibson, Staff Counsel
Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Subject: Supplemental Information Regarding Proposed Emergency Regulations
2011-1219-01E

Dear Ms. Gibson:

Prior to the enactment of Assembly Bill 646 (AB 646), the Meyers-Milias-Brown Act
(MMBA) did not provide for any mandatory impasse procedures. AB 646 adds a factfinding
process, with legislative intent to establish a uniform and mandatory procedure. AB 646 also
repealed the prior language establishing when, if the parties did not reach an agreement, the
employer could implement its last, best and final offer (LBFO), and enacted a new provision in
this regard that references the new factfinding process as a prerequisite to implementation of
the LBFO.

PERB’s role is to administer and enforce the provisions of the MMBA, as well as six other
public sector collective bargaining statutes. PERB’s role is expanded by AB 646 to include the
appointment of the chair of factfinding panels in disputes where the parties, who have been
unable to resolve their bargaining dispute, are also unable to agree on the selection of a
chairperson. At the present time, PERB does not have regulations in place to govern the
procedures by which such an appointment would be made.

PERB currently administers factfinding provisions of the Educational Employment Relations
Act (EERA, covering public school employers and employees) and the Higher Education
Employer-Employee Relations Act (HEERA, covering higher education employers and
employees). EERA and HEERA together cover roughly 1100 employers and some 750,000
employees organized into over 2400 bargaining units. The MMBA and the provisions of AB
646 apply to at least 3000 public employers, upwards of two million employees, and far more
bargaining units than under EERA and HEERA. Currently, under EERA and HEERA, there
are approximately 40 requests for factfinding each year. When factfinding was a new process
under EERA and HEERA, requests occurred on a more frequent basis. Thus, PERB projects
that, in the first year under the MMBA as amended by AB 646, there could be more than 100
requests to submit bargaining disputes to factfinding.

From the time that AB 646 was chaptered, PERB began receiving inquiries from both
employer and employee organization representatives, wanting to know when and under what
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circumstances factfinding could be requested, and how the process would work, While some
differences emerged as to how the regulations should read, no party disputed that regulations
were necessary, or that regulations should be adopted to go into effect on January 1, 2012. In
fact, the disagreements over interpretation of AB 646 helped explain, in part, why interested
parties wanted PERB to take action immediately.

For example, in a November 2, 2011 letter to PERB Chair Anita Martinez, the California
Public Employers Labor Relations Association (CALPELRA) stated that:

[CALPELRA] and its Board of Directors support the Public
Employment Relations Board’s interest in identifying issues that
require regulatory action prior to the January 1, 2012, effective
date of AB 646. The lack of clarity in some aspects of AB 646’s
amendments to the MMBA has created substantial uncertainty
among MMBA jurisdictions. CALPELRA and its Board of
Directors would like to avoid unnecessary and costly unfair
practices and related litigation caused by the imprecision of the
statute. We are confident that well designed PERB regulations
could provide the necessary clarity and help MMBA jurisdictions
and their employee representatives avoid disputes.

(Emphasis added.)
CALPELRA later stated, in a November 26, 2011 letter:

PERB’s regulations should be designed to reduce uncertainty and
provide procedural predictability to the greatest extent possible in
the factfinding process. Public agencies and public employee
unions across the state are currently bargaining in a time of
fiscal crisis and uncertainty. During these fiscally unstable
times, most public agencies seek to avoid the unnecessary risks
inherent in unfair practice charges with potentially costly
remedies including orders to return to the status quo ante.
Because many agencies understand the risks of an unfair practice
remedy — the turmoil created by reinstating public services, the
cost of paying the resulting back pay, and the lack of the financial
resources necessary to fund lengthy litigation — agencies need
procedural certainty to reduce or avoid the risks.

(Emphasis added.)

In its November 14, 2011 letter, the labor-side law firm of Leonard Carder, while disagreeing
with certain aspects of the initial staff discussion draft, commended PERB for “its proactive,

thoughtful and transparent efforts” to adopt emergency regulations. Similar sentiments were

expressed at the public meeting of PERB on December 8, 2011, by interested parties who
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commented on the proposed emergency regulations, Throughout the process, no interested
party urged PERB to take no action as to emergency regulations. On the other hand, PERB
declined to take action on emergency regulations with respect to many proposals advanced by
interested parties, believing that the emergency standard applied only to those regulations
necessary to have procedures in place for the appointment of a factfinding panel chairperson.

The number of unfair practice charges filed under the MMBA has been increasing, as the fiscal
constraints faced by local governments make for increasingly contentious bargaining.
Likewise, PERB is seeing more requests for injunctive relief under the MMBA, filed by unions
asking PERB to seek a court order halting the implementation of the employers’ last, best and
final offers, or by employers attempting to halt strikes or other work stoppages threatened by
employee organizations. It was in this context that the Legislature saw fit to enact a mandatory
impasse procedure (factfinding), with the express hope that impasse procedures could help
parties to reach agreement, and thus avoid litigation and work actions that can disrupt public
services. PERB and the overwhelming majority of interested parties who have weighed in to
date believe that it is imperative to have regulations in place as of January 1, 2012, when the
provisions of AB 646 take effect, so that the factfinding process may be implemented where
requested, and so that this new impasse procedure can help to reduce the instance of the
interruption of public services, lessen the amount of costly litigation over the lawfulness of
employer implementations of terms and conditions of employment, and make less likely the
finding of unfair practices with costly remedial orders.

By definition, whether PERB receives a handful of MMBA factfinding requests within the next
six months, or whether 50 or 100 are filed, each such request will occur in the context where a
public employer and a public employee union have been unable to reach agreement on a new
contract—often after many months of contentious negotiations. Absent an agreement, which
factfinding will hopefully facilitate, the employer may decide to implement its last, best and
final offer and the members of the public employee union may decide to go on strike. In each
case, the employer’s action and the union’s action will likely form the basis for another unfair
practice charge and perhaps a request for injunctive relief. The consequences in any event will
be costly, and will further strain labor-management relations.

Without QAL approval of the proposed emergency regulations, PERB will be left with only
two options when presented with requests for factfinding: PERB can choose to take no action,
until such time as the regular rulemaking process can be completed, including OAL’s approval
of the regulations adopted; or PERB can seek to assist the parties by appointing a factfinding
chairperson and risk being charged with enforcing underground regulations.
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PERB would prefer to act on the basis of approved emergency regulations, and believes that
the factors described above justify approval of the proposed emergency regulations.

Sincerely, \
) (PHE

Les Chisholm
Division Chief

Attachment
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Emergency Justification

Prior to the enactment of Assembly Bill 646 (AB 646), the Meyers-Milias-Brown Act
(MMBA) did not provide for any mandatory impasse procedures. AB 646 adds a factfinding
process, with legislative intent to establish a uniform and mandatory procedure. AB 646 also
repealed the prior language establishing when, if the parties did not reach an agreement, the
employer could implement its last, best and final offer (LBFO), and enacted a new provision in
this regard that references the new factfinding process as a prerequisite to implementation of
the LBFO.

PERB’s role is to administer and enforce the provisions of the MMBA, as well as six other
public sector collective bargaining statutes. PERB’s role is expanded by AB 646 to include the
appointment of the chair of factfinding panels in disputes where the parties, who have been
unable to resolve their bargaining dispute, are also unable to agree on the selection of a
chairperson. At the present time, PERB does not have regulations in place to govern the
procedures by which such an appointment would be made.

PERB currently administers factfinding provisions of the Educational Employment Relations
Act (EERA, covering public school employers and employees) and the Higher Education
Employer-Employee Relations Act (HEERA, covering higher education employers and
employees). EERA and HEERA together cover roughly 1100 employers and some 750,000
employees organized into over 2400 bargaining units. The MMBA and the provisions of AB
646 apply to at least 3000 public employers, upwards of two million employees, and far more
bargaining units than under EERA and HEERA. Currently, under EERA and HEERA, there
are approximately 40 requests for factfinding each year. When factfinding was a new process
under EERA and HEERA, requests occurred on a more frequent basis. Thus, PERB projects
that, in the first year under the MMBA as amended by AB 646, there could be more than 100
requests to submit bargaining disputes to factfinding.

From the time that AB 646 was chaptered, PERB began receiving inquiries from both
employer and employee organization representatives, wanting to know when and under what
circumstances factfinding could be requested, and how the process would work. While some
differences emerged as to how the regulations should read, no party disputed that regulations
were necessary, or that regulations should be adopted to go into effect on January 1, 2012. In
fact, the disagreements over interpretation of AB 646 helped explain, in part, why interested
parties wanted PERB to take action immediately.

For example, in a November 2, 2011 letter to PERB Chair Anita Martinez, the California
Public Employers Labor Relations Association (CALPELRA) stated that:

[CALPELRA] and its Board of Directors support the Public
Employment Relations Board’s interest in identifying issues that
require regulatory action prior to the January 1, 2012, effective
date of AB 646. The lack of clarity in some aspects of AB 646°s
amendments to the MMBA has created substantial uncertainty
among MMBA jurisdictions. CALPELRA and its Board of
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Directors would like to avoid unnecessary and costly unfair
practices and related litigation caused by the imprecision of the
statute. We are confident that well designed PERB regulations
could provide the necessary clarity and help MMBA jurisdictions
and their employee representatives avoid disputes.

(Emphasis added.)
CALPELRA later stated, in a November 26, 2011 letter:

PERB?’s regulations should be designed to reduce uncertainty and
provide procedural predictability to the greatest extent possible in
the factfinding process. Public agencies and public employee
unions across the state are currently bargaining in a time of
fiscal crisis and uncertainty. During these fiscally unstable
times, most public agencies seek to avoid the unnecessary risks
inherent in unfair practice charges with potentially costly
remedies including orders to return to the status quo ante.
Because many agencies understand the risks of an unfair practice
remedy — the turmoil created by reinstating public services, the
cost of paying the resulting back pay, and the lack of the financial
resources necessary to fund lengthy litigation — agencies need
procedural certainty to reduce or avoid the risks.

(Emphasis added.)

In its November 14, 2011 letter, the labor-side law firm of Leonard Carder, while disagreeing
with certain aspects of the initial staff discussion draft, commended PERB for “its proactive,
thoughtful and transparent efforts” to adopt emergency regulations. Similar sentiments were
expressed at the public meeting of PERB on December 8, 2011, by interested parties who
commented on the proposed emergency regulations. Throughout the process, no interested
party urged PERB to take no action as to emergency regulations. On the other hand, PERB
declined to take action on emergency regulations with respect to many proposals advanced by
interested parties, believing that the emergency standard applied only to those regulations
necessary to have procedures in place for the appointment of a factfinding panel chairperson.

The number of unfair practice charges filed under the MMBA has been increasing, as the fiscal
constraints faced by local governments make for increasingly contentious bargaining.
Likewise, PERB is seeing more requests for injunctive relief under the MMBA, filed by unions
asking PERB to seek a court order halting the implementation of the employers’ last, best and
final offers, or by employers attempting to halt strikes or other work stoppages threatened by
employee organizations. It was in this context that the Legislature saw fit to enact a mandatory
impasse procedure (factfinding), with the express hope that impasse procedures could help
parties to reach agreement, and thus avoid litigation and work actions that can disrupt public
services. PERB and the overwhelming majority of interested parties who have weighed in to
date believe that it is imperative to have regulations in place as of January 1, 2012, when the
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provisions of AB 646 take effect, so that the factfinding process may be implemented where
requested, and so that this new impasse procedure can help to reduce the instance of the
interruption of public services, lessen the amount of costly litigation over the lawfulness of
employer implementations of terms and conditions of employment, and make less likely the
finding of unfair practices with costly remedial orders.

By definition, whether PERB receives a handful of MMBA factfinding requests within the next
six months, or whether 50 or 100 are filed, each such request will occur in the context where a
public employer and a public employee union have been unable to reach agreement on a new
contract---often after many months of contentious negotiations. Absent an agreement, which
factfinding will hopefully facilitate, the employer may decide to implement its last, best and
final offer and the members of the public employee union may decide to go on strike. In each
case, the employer’s action and the union’s action will likely form the basis for another unfair
practice charge and perhaps a request for injunctive relief. The consequences in any event will
be costly, and will further strain labor-management relations.

Without OAL approval of the proposed emergency regulations, PERB will be left with only
two options when presented with requests for factfinding: PERB can choose to take no action,
until such time as the regular rulemaking process can be completed, including OAL’s approval
of the regulations adopted; or PERB can seek to assist the parties by appointing a factfinding
chairperson and risk being charged with enforcing underground regulations.

PERB would prefer to act on the basis of approved emergency regulations, and believes that
the factors described above justify approval of the proposed emergency regulations.
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STATEMENT OF CONFIRMATION OF
MAILING OF FIVE-DAY EMERGENCY NOTICE
(Cal. Code Regs., tit. 1, § 50(a)(5)(A))

The Public Employment Relations Board sent notice of the proposed emergency action to
every person who has filed a request for notice of regulatory action at least five working days

before submitting the emergency regulation to the Office of Administrative Law in accordance
with the requirements of Government Code section 11346.1(a)(2).
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PROPOSED TEXT -- REGULATION CHANGES RELATED TO
IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646
(New language shown in italics.)

32380. Limitation of Appeals.

The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d) A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(b),
Government Code, and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code, and
Section 99561(j), (m), Public Utilities Code.

32603. Employer Unfair Practices under MMBA.

It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507.
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(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(F) Adopt or enforce a local rule that is not in conformance with MMBA.

(9) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1,
3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code, and Firefighters Union, Local 1186
v. City of Vallejo (1974) 12 Cal.3d 608.

32604. Employee Organization Unfair Practices under MMBA.

It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 35009,
Government Code, and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d
608.

32802. Request for Factfinding Under the MMBA.

(&) An exclusive representative may request that the parties’ differences be submitted to a
factfinding panel. The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection
of a mediator pursuant either to the parties’ agreement t0 mediate or a mediation process
required by a public agency’s local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that
either party provided the other with written notice of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member within five
working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable to the
Board itself.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA.

If a request is determined to be sufficient under Section 32802, the Board shall, within five
working days following this determination, submit to the parties the names of seven persons,
drawn from the list of neutral factfinders established pursuant to Government Code section
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the
chairperson unless notified by the parties within five working days that they have mutually
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no
case will the Board be responsible for the costs of the chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.
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PROPOSED TEXT -- REGULATION CHANGES RELATED TO
IMPLEMENTATION OF PROVISIONS OF ASSEMBLY BILL 646
(New language shown in italics.)

32380. Limitation of Appeals.
The following administrative decisions shall not be appealable:

(a) A decision by a Board agent regarding the mechanics of an election provided the decision
does not affect standing of a party to appear on a ballot;

(b) Except as provided in Section 32200, any interlocutory order or ruling on a motion.

(c) A decision by a Board agent pursuant to Section 32793 regarding the existence of an
impasse.

(d) A decision by a Board agent pursuant to Section 32802 regarding the sufficiency of a
request for factfinding under the MMBA.

Authority cited: Sections 3509(a), 3513(h), 3541.3(g), 3563(f), 71639.1(b) and 71825(h),
Government Code; and Section 99561(f), Public Utilities Code. Reference: Sections 3505.4,
3509, 3513(h), 3541.3(k), (n), 3563(j), (m), 71639.1 and 71825, Government Code; and
Section 99561(j), (m), Public Utilities Code.

32603. Employer Unfair Practices under MMBA.
It shall be an unfair practice for a public agency to do any of the following:

(a) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(b) Deny to employee organizations rights guaranteed to them by Government Code section
3503, 3504.5, 3505.1, 3505.3, 3507.1, 3508(d) or 3508.5 or by any local rule adopted pursuant
to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith with an exclusive representative as required
by Government Code section 3505 or any local rule adopted pursuant to Government Code
section 3507.

(d) Dominate or interfere with the formation or administration of any employee organization,
or contribute financial or other support to it, or in any way encourage employees to join any
organization in preference to another in violation of rights guaranteed by Government Code
section 3502 or 3508(c) or any local rule adopted pursuant to Government Code section 3507.
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(e) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(F) Adopt or enforce a local rule that is not in conformance with MMBA.

(9) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3505, 3505.2, 3505.3, 3505.4, 3505.5, 3505.7, 3506, 3507, 3507(d), 3507.1,
3507.5, 3508, 3508.1, 3508.5 and 3509, Government Code; and Firefighters Union, Local 1186
v. City of Vallejo (1974) 12 Cal.3d 608.

32604. Employee Organization Unfair Practices under MMBA.
It shall be an unfair practice for an employee organization to do any of the following:

(a) Cause or attempt to cause a public agency to engage in conduct prohibited by the MMBA
or by any local rule adopted pursuant to Government Code section 3507.

(b) Interfere with, intimidate, restrain, coerce or discriminate against public employees
because of their exercise of rights guaranteed by Government Code section 3502 or by any
local rule adopted pursuant to Government Code section 3507.

(c) Refuse or fail to meet and confer in good faith as required by Government Code section
3505 or by any local rule adopted pursuant to Government Code section 3507.

(d) Fail to exercise good faith while participating in any impasse procedure mutually agreed to
pursuant to Government Code section 3505 or 3505.2, or required by the MMBA or any local
rule adopted pursuant to Government Code section 3507.

(e) In any other way violate MMBA or any local rule adopted pursuant to Government Code
section 3507.

Authority cited: Sections 3509(a) and 3541.3(g), Government Code. Reference: Sections
3502, 3502.1, 3502.5, 3505, 3505.2, 3505.4, 3505.5, 3505.7, 3506, 3507 and 3509,
Government Code; and Firefighters Union, Local 1186 v. City of Vallejo (1974) 12 Cal.3d
608.

32802. Request for Factfinding Under the MMBA.
(&) An exclusive representative may request that the parties’ differences be submitted to a

factfinding panel. The request shall be accompanied by a statement that the parties have been
unable to effect a settlement. Such a request may be filed:
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(1) Not sooner than 30 days, but not more than 45 days, following the appointment or selection
of a mediator pursuant either to the parties’ agreement t0 mediate or a mediation process
required by a public agency’s local rules; or

(2) If the dispute was not submitted to mediation, not later than 30 days following the date that
either party provided the other with written notice of a declaration of impasse.

(b) A request for factfinding must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.

(c) Within five working days from the date the request is filed, the Board shall notify the
parties whether the request satisfies the requirements of this Section. If the request does not
satisfy the requirements of subsection (a)(1) or (2), above, no further action shall be taken by
the Board. If the request is determined to be sufficient, the Board shall request that each party
provide notification of the name and contact information of its panel member within five
working days.

(d) “Working days,” for purposes of this Section and Section 32804, shall be those days when
the offices of the Public Employment Relations Board are officially open for business.

(e) The determination as to whether a request is sufficient shall not be appealable to the
Board itself.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.

32804. Appointment of Person to Chair Factfinding Panel Under the MMBA.

If a request is determined to be sufficient under Section 32802, the Board shall, within five
working days following this determination, submit to the parties the names of seven persons,
drawn from the list of neutral factfinders established pursuant to Government Code section
3541.3(d). The Board will thereafter designate one of the seven persons to serve as the
chairperson unless notified by the parties within five working days that they have mutually
agreed upon a person to chair the panel in lieu of a chairperson selected by the Board. In no
case will the Board be responsible for the costs of the chairperson.

Authority cited: Sections 3509(a) and 3541.3(e) and (g), Government Code. Reference:
Sections 3505.4, 3505.5, and 3505.7, Government Code.
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STAFF DISCUSSION DRAFT RE AB 646: OPTIONS

32802. Appointment of a Factfinder Under MMBA.

[OPTION 1]

Not sooner than 30 days after the appointment of a mediator, an exclusive representative may request
that the parties’ differences be submitted to a factfinding panel. The request must be filed with the
appropriate regional office; service and proof of service pursuant to Section 32140 are required. The
request shall be accompanied by documentation of the date on which a mediator was appointed.

Comments/Notes:

[OPTION 2]

Not sooner than 30 days after the appointment of a mediator, the Board shall appoint a person to chair a
factfinding panel if the exclusive representative requests that the parties’ differences be submitted to a

~ factfinding panel. The request shall include or be accompanied by documentation of the date on which
a mediator was appointed. The request must be filed with the appropriate regional office; service and
proof of service pursuant to Section 32140 are required.
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