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(Adopted May 26, 2011,
Corrected December 17, 2012)
(Served December 17, 2012)

NOTICE OF CORRECTED STATEMENT OF DECISION

The attached is a corrected statement of decision prepared in accordance with Title 2, California
Code of Regulations section 1188.2(b). The corrections made to the statement of decision

correct the following clerical errors:

The statement of decision expressly states that Government Code section 6254.3

only applies to “state employees, school districts and county offices of

education.” However, the statement of decision inadvertently used “K-14

district” instead of “K-12 school district” when further addressing Government

Code section 6254.3. As a result, “K-14 district” is replaced with “K-12 school
" district” on pages 3, 4, 5, 18, 19, and 28 of the corrected statement of decision.
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STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during a
regularly scheduled hearing on May 26, 2011. Keith Petersen appeared on behalf of Riverside
Unified School District. Leonard Kaye and Lieutenant Judy Gerhardt appeared on behalf of Los
Angeles County and Los Angeles County Sheriff’s Department. Donna Ferebee appeared on
behalf of the Department of Finance.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis at the hearing by a vote of 6-0 to partially approve
this test claim.

Summary of Findings

This consolidated test claim filed by County of Los Angeles and Riverside Unified School
District addresses activities associated with the California Public Records Act (CPRA) (Gov.
Code, 8 6250 et seq.), which provides for the disclosure of public records kept by state, local
agencies, kindergarten through 12th grade school districts and community college districts (K-14
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districts), and county offices of education. These activities include: (1) providing copies of
public records with portions exempted from disclosure redacted; (2) notifying a person making a
public records request whether the requested records are disclosable; (3) assisting members of
the public to identify records and information that are responsive to the request or the purpose of
the request; (4) making disclosable public records in electronic formats available in electronic
formats; and (5) removing an employee’s home address and home telephone number from any
mailing list maintained by the agency when requested by the employee.

In 2004, California voters approved Proposition 59, to incorporate the right of public access to
information contained in the CPRA and other open meetings and public records laws, into the
California Constitution.

The Commission makes the following findings regarding the test claim statutes:
Public records open to inspection (Gov. Code, 88 6252, 6253, and 6253.9)

Section 6253 sets forth the right of every person to inspect any public record with exceptions,
and the duties of public agencies that receive a request to inspect public records. Section 6253.9
addresses the form of disclosure of public records that are in an electronic format, and sets limits
on the costs charged to the requester of information in an electronic format.

Some of the activities imposed by sections 6253 and 6253.9 are not new activities. However,
sections 6253 and 6253.9 do impose state-mandated new programs or higher levels of service on
local agencies and K-14 districts.

Assistance to members of the public (Gov. Code, § 6253.1)

Section 6253.1 addresses the duty of a public agency to assist members of the public that request
to inspect a public record. Section 6253.1 imposes a state-mandated new program or higher
level of service on local agencies and K-14 districts.

Initiative, referendum, recall petitions, and petitions for reorganization of K-14 districts (Gov.
Code, 8§ 6253.5)

Section 6253.5 excludes initiatives, referenda, recall petitions, petitions for reorganization of
K-14 districts, and any memoranda prepared by the county elections officials in the examination
of the petitions indicating which registered voters have signed particular petitions from being
deemed public records and provides that such records shall not be open to inspection.

Section 6253.5 also provides exceptions to the exclusion, in which specified individuals are
permitted to examine such records.

The plain language of section 6253.5 does not impose any activities on K-14 districts. In
addition, K-14 districts are not required to seek permission to examine the documents addressed
in section 6253.5, and as a result, section 6253.5 does not impose a state-mandated new program
or higher level of service.

Disclosure of home addresses and phone numbers of school district and county office of
education employees (Gov. Code, § 6254.3)

Section 6254.3 provides that the home addresses and home telephone numbers of state
employees and employees of a school district or county office of education shall not be deemed
to be public records and prohibits such records from being open to public inspection.



Section 6254.3 authorizes the state, school districts, and county offices of education, to make
such information open to public inspection in limited circumstances.

Section 6254.3 imposes a state-mandated new program or higher level of service on K-14K-12
school districts and county offices of education to remove the home address and telephone
number of an employee from any mailing lists that the K-14K-12 school district or county office
of education is legally required to maintain, if requested by the employee, except for lists used
exclusively by the K-14 district or county office of education to contact the employee.

Justification for withholding of records (Gov. Code, § 6255)

Section 6255 requires local agencies and K-14 districts to provide a justification for withholding
records for which a public records request was made, but providing a justification for
withholding records is not a new requirement.

Section 6255 imposes a state-mandated new program or higher level of service to respond in
writing to a written request for inspection or copies of public records that includes a
determination that the request is denied, in whole or in part.

Court costs and attorney fees (Gov. Code 8§ 6259)

Section 6259 addresses the orders of the court in proceedings brought by a person seeking to
enforce his or her right to inspect or to receive a copy of any public record or class of public
records that a public agency has refused to disclose. Section 6259 requires the court to award
court costs and attorney fees to a plaintiff that prevails in litigation alleging the improper
withholding of public records by a public agency.

The payment of court costs and attorney fees is not a service to the public. Instead itis a
consequence for failing to provide a service to the public when required by law, and as a result,
does not constitute a program within the meaning of article XI11I B, section 6 of the California
Constitution.

Also, the language of section 6259 does not require local agencies or K-14 districts to engage in
litigation. Even if the requirement were read into section 6259, section 6259 has not changed, as
relevant to this discussion, since 1968. As a result, engaging in litigation is not a state-mandated
new program or higher level of service imposed by section 6259.

Costs mandated by the state

Government Code section 17556, subdivision (f), prohibits the Commission from finding costs
mandated by the state for duties that are necessary to implement or expressly included in a ballot
measure approved by the voters in a state-wide or local election. In addition, Government Code
section 17556, subdivision (d), prohibits the Commission from finding costs mandated by the
state where a local agency or school district has the authority to levy service charges, fees, or
assessments sufficient to pay for the mandated program or increased level of service.

Neither subdivision (f) or (d), preclude the Commission from finding costs mandated by the state
because there is no evidence in the law or in the record that the state-mandated activities are
necessary to implement Proposition 59, and there is insufficient fee authority to cover the costs
of all state-mandated activities. The fee authority applies only to the direct costs of providing an
electronic copy to a person pursuant to Government Code section 6254.3, or the direct cost plus
the cost to construct a record, and the cost of programming and computer services necessary to
produce a copy of the record if: (1) the public agency would be required to produce a copy of an
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electronic record and the record is one that is produced only at otherwise regularly scheduled
intervals; or (2) the request would require data compilation, extraction, or programming to
produce the record. Under article X111 B, section 6, all costs mandated by the state, including
direct and indirect costs, are reimbursable. However, the fee authority provided by the CPRA
constitutes offsetting revenue that will be identified in the parameters and guidelines.

For the reasons discussed above, the Commission finds that Government Code sections 6253,
6253.1, 6253.9, 6254.3, and 6255 impose reimbursable state-mandated programs on local
agencies and K-14 districts within the meaning of article XI1I B, section 6 of the California
Constitution, and Government Code section 17514, for the following specific new activities:

1.

If requested by a person making a public records request for a public record kept in an
electronic format, provide a copy of a disclosable electronic record in the electronic
format requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, § 6253.9,

subd. (a)(2) (Stats. 2000, ch. 982).)

Within 10 days from receipt of a request for a copy of records determine whether the
request, in whole or in part, seeks copies of disclosable public records in the possession
of the local agency or K-14 district and notify the person making the request of the
determination and the reasons for the determination. (Gov. Code, 8§ 6253, subd. (c)
(Stats. 2001, ch. 982).)

If the 10-day time limit of Government Code section 6253 is extended by a local agency
or K-14 district due to “unusual circumstances” as defined by Government Code

section 6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her
designee, shall provide written notice to the person making the request, setting forth the
reasons of the extension and the date on which a determination is expected to be
dispatched. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

When a member of the public requests to inspect a public record or obtain a copy of a
public record:

a. assist the member of the public to identify records and information that are
responsive to the request or to the purpose of the request, if stated,;

b. describe the information technology and physical location in which the
records exist; and

c. provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

These activities are not reimbursable when: (1) the public records requested are made
available to the member of the public through the procedures set forth in Government
Code section 6253; (2) the public agency determines that the request should be denied
and bases that determination solely on an exemption listed in Government Code section
6254; or (3) the public agency makes available an index of its records. (Gov. Code,

§ 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).)

For K-14K-12 school districts and county offices of education only, redact or withhold
the home address and telephone number of employees of K-+4K-12 school districts and
county offices of education from records that contain disclosable information.
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This activity is not reimbursable when the information is requested by: (1) an agent, or a
family member of the individual to whom the information pertains; (2) an officer or
employee of another school district, or county office of education when necessary for the
performance of its official duties; (3) an employee organization pursuant to regulations
and decisions of the Public Employment Relations Board, except that the home addresses
and home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an
agent or employee of a health benefit plan providing health services or administering
claims for health services to k-14K-12 school district and county office of education
employees and their enrolled dependents, for the purpose of providing the health services
or administering claims for employees and their enrolled dependents. (Gov. Code,

8§ 6254.3, subd. (a) (Stats. 1992, ch. 463).)

6. For K-14K-12 school districts and county offices of education only, remove the home
address and telephone number of an employee from any mailing lists that the K-14K-12
school district or county office of education is legally required to maintain, if requested
by the employee, except for lists used exclusively by the K-14K-12 school district or
county office of education to contact the employee. (Gov. Code, § 6254.3, subd. (b)
(Stats. 1992, ch. 463).)

7. If arequest is denied, in whole or in part, respond in writing to a written request for
inspection or copies of public records that includes a determination that the request is
denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).)

In addition, the Commission concludes that the fee authority set forth in Government Code
section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter 982, is offsetting
revenue and shall be deducted from the costs of providing a copy of a disclosable electronic
record in the electronic format requested.

Finally, the Commission finds that any other test claim statutes and allegations not specifically
approved above, do not impose a reimbursable state mandated program subject to article XI1I B,
section 6 of the California Constitution.

BACKGROUND

This test claim addresses activities associated with the California Public Records Act (CPRA)
(Gov. Code, 8 6250 et seq.), which provides individuals in California access to information
concerning the conduct of the people’s business. Prior to the adoption of the CPRA in 1968, the
law governing disclosure of public records consisted of a “hodgepodge of statutes and court
decisions.”® The CPRA was adopted in order to more clearly define what constitutes a “public
record” open to inspection and what information can be or is required to be withheld from
disclosure. Since the 1968 adoption of the CPRA there have been numerous amendments to the
CPRA; some of these amendments are the subject of this test claim.

On October 15, 2002 the County of Los Angeles filed the California Public Records Act:
Disclosure Procedures (02-TC-10) test claim seeking reimbursement for costs associated with
the procedures used by counties for responding to public records requests. The County of

Los Angeles alleges reimbursable costs for activities such as: (1) assisting members of the

! Los Angeles Unified School Dist. v. Superior Court (2007) 151 Cal.App.4th 759, 765.
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public to identify records and information that are responsive to the request or the purpose of the
request; (2) estimate a date and time when the disclosable records will be made available; (3)
respond in writing to a written request for inspection or copies of public records when the request
is denied in whole or in part; (3) make information that constitutes an identifiable public record
kept in electronic format available in the electronic format which it is held; and (4) include as a
writing that can constitute a “public record” any photocopy, transmission by electronic mail or
facsimizle, and any record thereby created, regardless of the manner in which the record has been
stored.

On June 26, 2003, Riverside Unified School District filed the California Public Records Act
(02-TC-51) test claim, which similarly seeks reimbursement for costs associated with complying
with the CPRA. Riverside Unified School District alleges reimbursable state-mandated costs for
K-14 districts and county offices of education to engage in activities including: (1) providing
redacted copies of requested documents deleting portions exempted by law; (2) providing copies
of public records to the public, including the determination and collection of the fee;

(3) promptly notifying a person making a request for a copy of records, within 10 days from
receipt of the request, of the determination of whether the requested records are disclosable
records; and (4) removing an employee’s home address and home telephone number from any
mailing list maintained by the agency when requested by that employee.®

In 2004, California voters approved Proposition 59, which amended article I, section 3 of the
California Constitution to include the right of public access to writings of government officials.
In light of Proposition 59, it was determined that the California Public Records Act: Disclosure
Procedures (02-TC-10) test claim and the California Public Records Act (K-14) (02-TC-51) test
claim would require consideration of Government Code section 17556, subdivision (f), which
provided that the Commission shall not find costs mandated by the state if the Commission finds:

The statute or executive order imposes duties that are necessary to implement,
reasonably within the scope of, or expressly included in, a ballot measure
approved by voters in a statewide or local election. This subdivision applies
regardless of whether the statute or executive order was enacted or adopted before
or after the date on which the ballot measure was approved by the voters.*

However, on March 13, 2007, Government Code section 17556, subdivision (f), was found
unconstitutional by the superior court in California School Boards Association (CSBA), et al. v.
Commission on State Mandates, et al. [No. 06CS01335]. The court’s judgment enjoined the
Commission from taking any action to implement Government Code section 17556,

subdivision (f). This decision was appealed, and as a result, on August 2, 2007 the test claims
were removed from the Commission’s hearing calendar until a final court decision in California
School Boards Association, et al. v. Commission on State Mandates, et al.

On March 9, 2009, the Court of Appeal found Government Code section 17556, subdivision (f),
constitutional except for the language “reasonably within the scope of.” As a result of the

2 02-TC-10 test claim, supra, pgs. 1-9.
% 02-TC-51 test claim, supra, pgs. 26-28.
* Government Code section 17556, subdivision (f), as amended by Statutes 2006, chapter 538.
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court’s decision, Government Code section 17556, subdivision (f) provides that the Commission
shall not find costs mandated by the state if the Commission finds:

The statute or executive order imposes duties that are necessary to implement, or
are expressly included in, a ballot measure approved by the voters in a statewide
or local election. This subdivision applies regardless of whether the statute or
executive order was enacted or adopted before or after the date on which the
ballot measure was approved by the voters.®

On November 2, 2010 the Commission consolidated the California Public Records Act:
Disclosure Procedures (02-TC-10) and California Public Records Act (K-14) (02-TC-51) test
claims to form the consolidated California Public Records Act (02-TC-10 and 02-TC-51) test
claim.

A. Claimants’ Position

The claimants allege that the test claim statutes impose reimbursable state-mandated activities.
Activities which are alleged to have resulted in reimbursable costs include: assisting members of
the public in making an effective public records request, disclosing records in an electronic
format, redacting information exempt from disclosure, limiting disclosure of K-14 district
employees’ home address and telephone numbers, removing a K-14 district employee’s home
address and telephone numbers when requested by the employee, and paying attorney fees to a
prevailirgg plaintiff that brought suit against a K-14 district for improperly withholding public
records.

On March 25, 2004, the California Community Colleges Chancellor’s Office (Chancellor’s
Office) indicated that it would defer to the analysis of the Department of Finance (Finance)
regarding the test claim, because the CPRA applies equally to all government entities, and as a
result, there is nothing unique to the college districts that requires a response from the
Chancellor’s Office. Interpreting this as a comment that districts are not entitled to
reimbursement, the school district claimant, Riverside Unified School District, argues that the
Chancellor’s Office comments must be disregarded. The claimant states:

The comment that the statute in question applies equally to all government entities
is not one of the valid exceptions to mandate reimbursement set forth in
Government Code section 17556. Therefore, it must be disregarded.

If, by chance, CCC intended to object to the test claim on the grounds that the
statute in question is a law of general application, that too must fail. [{].... [A]
law of general application must make local agencies indistinguishable from
private employers. The test claim statutes apply only to school districts, county
offices of education and community college districts and not to private
employers.’

On January 18, 2011 the County of Los Angeles submitted comments in response to the
Commission’s request for comments regarding the effect of Proposition 59 on the consolidated

> Government Code section 17556, subdivision (), as amended by Statutes 2010, chapter 719.
® 02-TC-10 Test Claim, supra, 02-TC-51 Test Claim Filing, supra.
" Claimant response to the Chancellor’s Office Comments, dated April 30, 2004.
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California Public Records Act (02-TC-10 and 02-TC-25) test claim. The County of Los Angeles
argues:

[T]he public records act requirements included in the test claim legislation were in
addition to those found in prior law and were not available or necessary in
implementing the . . . declaration of fundamental rights in the California Public
Records Act of 1968 and Proposition 59. In addition, the test claim legislation
was not expressly included in Proposition 59.

Accordingly, the County finds that the test claim legislation did not impose duties
that are necessary to implement, or are expressly included in, the Proposition 59
ballot measure approved by the voters. Consequently, the ballot initiative funding
disclaimer cannot be applied to disqualify reimbursement of the County’s costs . .
..® (Original underline.)

On April 18, 2011 both claimants submitted comments in response to the draft staff analysis,
which will be addressed in the discussion below.®

B. Department of Finance’s Position (Finance)

On November 20, 2002, Finance submitted comments in response to the unconsolidated
California Public Records Act: Disclosure Procedures (02-TC-10) test claim. Finance found
that a portion of the test claim may be a state mandate. Finance states:

The test claim legislation specifies the type of response that the claimant must
give to the requestor and the timelines that must be met which could potentially
result in a greater number of staff hours spent researching and helping requestors.
Anything above and beyond staff time dedicated to expediting and or [sic]
researching requests would not be considered state-mandated activities, and
additional activities and equipment noted by the claimant are considered
discretionary and therefore not reimbursable.*

On January 14, 2011, Finance submitted comments in response to the Commission’s request for
comments regarding the effect of Proposition 59 on the consolidated California Public Records
Act (02-TC-10 and 02-TC-51) test claim. Finance argues that the Commission should find that
there are no costs mandated by the state because the test claim statutes are necessary to
implement Proposition 59.

On April 19, 2011, Finance submitted comments in response to the draft staff analysis, which
echo the arguments made in Finance’s January 14, 2011 comments.**

C. Chancellor’s Office Position

® Claimant comments in response to request for comments, dated January 18, 2011.
® Claimants’ responses to draft staff analysis, supra.

19 Finance comments on 02-TC-10, supra.

1 Finance comments on draft staff analysis, supra.
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On March 25, 2010, the Chancellor’s Office submitted comments in response to the
unconsolidated California Public Records Act (K-14) (02-TC-51) test claim. The Chancellor’s
Office states in relevant part:

The Chancellor’s Office chooses not to respond to this test claim. We don’t have
anything to add to this issue, because the statute in question applies equally to all
government entities and there’s nothing unique to college districts that requires a
response. Therefore, we defer to whatever analysis is provided to you by the
Department of Finance.*?

COMMISSION FINDINGS

The courts have found that article X111 B, section 6 of the California Constitution™® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.** “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are “ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles X111 A and XII1 B
impose.”*® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.™® In addition, the required activity or task must be new, constituting a “new program,” and
it must create a “higher level of service” over the previously required level of service.*’

The courts have defined a “program” subject to article XI1I B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state

12 Chancellor’s Office comments on 02-TC-51 test claim, dated March 25, 2004,

13 California Constitution, article X111 B, section 6, subdivision (a), (as amended by Proposition
1A in November 2004) provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the program or increased
level of service, except that the Legislature may, but need not, provide a subvention of funds for
the following mandates: (1) Legislative mandates requested by the local agency affected. (2)
Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative
mandates enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.”

14 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th727, 735 (Kern
High School Dist.).

13 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
'8 | ong Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

17 san Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).
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policy, but does not apply generally to all residents and entities in the state.’® To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim
legislation.™® A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided.”® Finally, the newly required activity or increased
level of service must impose costs mandated by the state.**

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.** In making its
decisions, the Commission must strictly construe article X1l B, section 6 and not apply it as an
“equitable ggmedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

A. Some of the test claim statutes impose state-mandated new programs or higher
levels of service subject to article X111 B, section 6 of the California Constitution

The following discussion will introduce each test claim statute or groups of test claim statutes
with a header that describes the content of the statutes. The discussion will then analyze whether
each statute or groups of statutes under the header impose state-mandated new programs or
higher levels of service.

Public records open to inspection (Gov. Code, 88 6252, 6253, and 6253.9)

Section 6252 sets forth the definitions of terms used in the CPRA. Section 6253 sets forth the
right of every person to inspect any public record, with exceptions, and the duties of public
agencies, state and local, and K-14 districts that receive a request to inspect public records.
Section 6253.9 addresses the form of disclosure of public records that are in an electronic format,
and sets limits on the costs charged to the requester of information in an electronic format.

Interpreting statutes begins with examining the statutory language, giving the words their
ordinary meaning, and if the words are unambiguous the plain meaning of the language

18 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar,
supra, 44 Cal.3d 830, 835).

19 san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

20 san Diego Unified School Dist., supra, 33 Cal.4th 859, 877.

2! County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

22 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

23 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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governs.?* The plain language of Government Code sections 6253 and 6253.9 require local
agencies and K-14 districts to engage in the following activities:

1.

Make public records open to inspection at all times during the office hours of the local
agency or K-14 district, by every person, except for public records exempted from
disclosure or prohibited from disclosure. (Gov. Code, 8 6253, subd. (a) (Stats. 2001, ch.
982); and Gov. Code, § 6253.9, subd. (a)(1) (Stats. 2000, ch. 982).)

Make any reasonably segregable portion of a record available for inspection after the
deletion of the portions that are exempted by law. (Gov. Code, § 6253, subd. (a)
(Stats. 2001, ch. 982).)

Provide a copy, or exact copy unless impractical, of disclosable records, upon request for
a copy or exact copy of records that reasonably describes an identifiable record or
records. (Gov. Code, § 6253, subd. (b) (Stats. 2001, ch. 982).)

If requested by a person making a public records request for a public record kept in an
electronic format, provide a copy of a disclosable electronic record in the electronic
format requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, § 6253.9, subd.
(@)(2) (Stats. 2000, ch. 982).)

Within 10 days from receipt of a request for a copy of records determine whether the
request, in whole or in part, seeks copies of disclosable public records in the possession
of the local agency or K-14 district and notify the person making the request of the
determination and the reasons for the determination. (Gov. Code, § 6253, subd. (c)
(Stats. 2001, ch. 982).)

If the 10-day time limit of Government Code section 6253 is extended by a local agency
or K-14 district, due to “unusual circumstances” as defined by Government Code section
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her
designee, shall provide written notice to the person making the request, setting forth the
reasons the extension and the date on which a determination is expected to be dispatched.
(Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

The Commission finds that the above activities are mandated by the state.

In addition, the claimants argue that the provision of a copy of disclosable records pursuant to
Government Code section 6253, subdivision (b), includes “the determination and collection of
the fee” that local agencies and K-14 districts are authorized to charge for duplication of public
records.?® Subdivision (b) provides in relevant part:

Except with respect to public records exempt from disclosure by express
provisions of law, each state or local agency, upon a request for a copy of records
that reasonably describes an identifiable record or records, shall make the records
promptly available to any person upon a payment of fees covering direct costs of
duplication, or a statutory fee if applicable.

24 Estate of Griswold (2001) 25 Cal.4th 904, 910-911.
2% 02-TC-51 test claim, supra, p. 26.
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The claimants argue, “The unambiguous plain meaning of this Section is that collection of the
fee is a condition precedent to providing the records, so it is a necessary activity to comply with
the mandate to provide the records. Furthermore, to collect the fee, the amount must be
determined.” However, the plain language of subdivision (b) does not require public agencies to
determine or collect a fee. Instead, it speaks to the timing of the mandated activity of providing a
copy of a public record. In addition, under Government Code section 6253, subdivision (e),
which allows local agencies and K-14 districts to adopt requirements that provide greater access
to records, local agencies and K-14 districts can waive fees, and thus, the collection and
determination of a fee is not a necessary activity to comply with the mandate to provide public
records.?® As a result, the Commission finds that local agencies and K-14 districts are not
mandated to determine or collect fees for the duplication of public records.

The Commission further finds that the above state-mandated activities carry out the
governmental function of providing a service to the public by providing access to information
regarding the business of the public, and as a result, constitute a program within the meaning of
article X111 B, section 6 of the California Constitution. Although the above activities constitute
“programs” it is necessary to determine whether they are new in comparison with the legal
requirements in effect immediately before the enactment of the test claim legislation. The
following discussion will address each activity in the order listed above.

Since 1968, local agencies and K-14 districts were required to make public records open to
inspection at all times during the office hours of the local agencies and K-14 districts, by every
person, except for public records exempted from disclosure or prohibited from disclosure.*’
However, the claimants argue that “public records” that are required to be open for inspection
did not include records made by “photocopying, transmitting by electronic mail or facsimile [or].
... any record thereby created, regardless of the manner in which the record has been stored,”
until the definition of “writing” as used in the CPRA was amended in 2002 to specifically
include these methods of keeping information.?® Thus, the claimants assert that publicly
disclosing information kept in these formats is a new activity.

However, in 1970 the Legislature defined “public records” to include:

[A]ny writing containing information relating to the conduct of the public’s
business prepared, owned, used, or retained by any state or local agency
regardless of physical form or characteristics.?® (ltalics added.)

“Writing” as used in the CPRA was defined to include:

%8 North County Parents Organization v. Dept. of Education (4th. Dist. 1994) 23 Cal.App.4th
144, 148. The court, in discussing former Government Code section 6253.1 (currently
Government Code section 6253, subdivision (e)) found that, “This section gives an agency
power to ‘adopt requirements for itself which allow greater access to records than prescribed by
the minimum standards set forth in this chapter.” The trial court apparently concluded that this
provision permits an agency to waive or reduce its fees. We agree. A reduction in copy fee
permits ‘greater access’ to records.”

*" Former Government Code section 6253 (Stats. 1968, ch.1473).
28 02-TC-10 test claim, supra, p. 8, citing to Statutes, 2002, chapter 945.
% Former Government Code section 6252, subdivision (d).
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[H]andwriting, typewriting, printing, photostating, photographing, and every other
means of recording upon any form of communication or representation, including
letters, words, pictures, sounds, or symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photographic films and prints, magnetic or
punched cards, discs, drums, and other documents.*® (ltalics added.)

The above language indicates that the Legislature intended public records to include every
conceivable kind of record that is involved in the governmental process. To find otherwise
would conflict with the purpose and focus of the CPRA, which is to make disclosable
information open to the public, not simply the documents prepared, owned, used, or retained by a
public agency.®! This interpretation is consistent with the court’s discussion of what constitutes
a public record in San Gabriel Tribune v. Superior Court, which included in its discussion the
following description by the Assembly Committee on Statewide Information Policy:

This definition [of what constitutes a public record] is intended to cover every
conceivable kind of record that is involved in the governmental process and will
pertain to any new form of record-keeping instrument as it is developed.

As a result, the Commission finds that making public records open to inspection by every person
at all times during the office hours of the local agency and K-14 district does not constitute a new
program or higher level of service regardless of the form which the public records are kept.

The claimants also argue that prior to 1981 state and local agencies and K-14 districts were not
required to provide redacted copies of requested documents.®® In 1981, the CPRA was
specifically amended to provide, “Any reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the portions which are exempt by
law.”** However, this amendment only codified the interpretation of the CPRA accorded to it by
case law. Prior to the 1981 amendment courts already held that the CPRA requires segregation
of exempt materials from nonexempt materials contained in a single document and to make the
nonexempt materials open for inspection and copying.® In 1979, after noting that the focus of
the CPRA is information and not documents the court in Nor. Cal. Police Practices Project v.
Craig concluded:

[W]here nonexempt materials are not inextricably intertwined with exempt
materials and are otherwise reasonably segregable therefrom, segregation is

% Former Government Code section 6252, subdivision (e).
%1 Nor Cal. Police Practices (1979) 90 Cal.App.3d 116, p. 123-124.

%2 san Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 774, citing to Volume 58
Opinions of the Attorney General 629, 633-634 (1975), which cites to Assembly Committee on
Statewide Information Policy California Public Records Act of 1968 (1 Appendix to Journal of
Assembly 7, Reg. Sess. (1970), See also AG opinion 53 Ops.Cal.Atty.Gen. 136, 140-143).

% 02-TC-51, supra, pgs. 11 and 26, citing to Statutes 1981, chapter 968.
% Former Government Code section 6257 (Stats. 1981, ch. 968).
% Nor Cal. Police Practices (1979) 90 Cal.App.3d 116, p. 123-124.
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required to serve the objective of the [CPRA] to make public records available for
public inspection and copying unless a particular statute makes them exempt.*

As a result, the Commission finds that the general duty to make any reasonably segregable
portion of a record available for inspection after the deletion of the portions that are exempted by
law does not constitute a new program or higher level of service subject to articles XIII B,
section 6 of the California Constitution.

In regard to providing copies or exact copies of public records upon a request that reasonably
describes an identifiable record, public agencies have been required to engage in this activity
since the 1968 enactment of the CPRA. Former Government Code sections 6256 and 6257
provided:

6256. Any person may receive a copy of any identifiable public record or shall be
provided with a copy of all information contained therein. Computer data shall be
provided in a form determined by the agency.

6257. A request for a copy of an identifiable public record or information
produced therefrom, or certified copy of such record, shall be accompanied by
payment of a reasonable fee or deposit established by the state or local agency, or
the prescribed statutory fee, where applicable.*’

A “certified copy” is a duplicate of an original document, certified as an exact reproduction of
the original.*® Thus, since 1968 public agencies were required to provide copies or exact copies
of public records upon a request of identifiable public records. As a result, the Commission finds
that providing a copy, or exact copy unless impractical, of disclosable records, upon request for a
copy or exact copy of records that reasonably describes an identifiable record, does not constitute
a new program or higher level of service subject to article X111l B, section 6 of the California
Constitution.

Although the Commission has found that making public records, including records in an
electronic format, open to inspection at all times does not constitute a new program or higher
level of service, providing an electronic copy of a public record kept in an electronic format does
constitute a new program or higher level of service. Prior to 2000, public agencies were not
required to provide the public with an electronic copy of a public record kept in an electronic
format. Instead, public agencies were given discretion to provide “[c]omputer data . . . in a form
determined by the agency.”*® One of the purposes for enacting section 6253.9, and requiring
public agencies to provide an electronic copy, was to substantially increase the availability of
public records to the public and to reduce the cost and inconvenience to the public associated

% Ibid. This interpretation of the CPRA is retroactive to the initial enactment of the CPRA in
1968 as it involves no novel or unforeseeable judicial expansion of the statutory language in
question. For retroactivity of judicial statutory interpretation see County of San Diego v. State
Bd. of Control (1984) 161 Cal.App.3d 868, 870.

3" Former Government Code sections 6256 and 6257 (Stats. 1968, ch. 1473).
% Black’s Law Dictionary (Seventh Ed. 1999) p. 337.
% Former Government Code section 6253, subdivision (b) (Stats. 1998, ch. 620).
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with large volumes of paper records.”’ In essence, the intent was to provide a higher level of the
service of providing public records to the public. As a result, the Commission finds that the
requirement to provide an electronic copy of a public record kept in an electronic format
constitutes a new program or higher level of service subject to article XIlI B, section 6 of the
California Constitution.

The claimants have pled the activities mandated by Government Code section 6253,
subdivision (c), relating to providing a person making a public records request notice of the
determination of whether records are disclosable and whether an extension is needed by the
public agency to make a determination, as added in 1981.*" Immediately prior to 1981, public
agencies were not required to engage in these activities. As a result, the Commission finds that
the activities mandated by Government Code section 6253 constitute a new program or higher
level of service subject to article XIII B, section 6 of the California Constitution.

In summary, the Commission finds the following activities constitute state-mandated new
programs or higher levels of service subject to article XIII B, section 6 of the California
Constitution.

1. If requested by a person making a public records request for a public record kept in an
electronic format, provide a copy of a disclosable electronic record in the electronic
format requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, 8 6253.9, subd.
(@)(2) (Stats. 2000, ch. 982).)

2. Within 10 days from receipt of a request for a copy of records determine whether the
request, in whole or in part, seeks copies of disclosable public records in the possession
of the local agency or K-14 district, and notify the person making the request of the
determination and the reasons for the determination. (Gov. Code, 8§ 6253, subd. (c)
(Stats. 2001, ch. 982).)

3. If the 10-day time limit of Government Code section 6253 is extended by a local agency
or K-14 district due to “unusual circumstances” as defined by Government Code section
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her
designee, shall provide written notice to the person making the request, setting forth the
reasons the extension and the date on which a determination is expected to be dispatched.
(Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

Assistance to members of the public (Gov. Code, § 6253.1)

Section 6253.1 addresses the duty of a public agency to assist members of the public that request
to inspect a public record. The Commission finds that section 6253.1 mandates local agencies
and K-14 districts to engage in the following activities:

0 Assembly Committee on Governmental Organization, third reading analysis of AB 2799
(1999-2000 Regular Session) as amended July 6, 2000. See also, Senate Rules Committee,
Office of Senate Floor Analyses, third reading analysis of AB 2799 (1999-2000 Regular Session)
as amended July 6, 2000.

1 02-TC-51 test claim, supra, pgs. 11 and 26-27. Statutes 1981, chapter 968.
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When a member of the public requests to inspect a public record or obtain a copy of a
public record:

a. assist the member of the public to identify records and information that are
responsive to the request or to the purpose of the request, if stated;

b. describe the information technology and physical location in which the
records exist; and

c. provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

This duty is not triggered if: (1) the public records requested are made available to the
member of the public through the procedures set forth in Government Code section 6253;
(2) the public agency determines that the request should be denied and bases that
determination solely on an exemption listed in Government Code section 6254; or (3) the
public agency makes available an index of its records. (Gov. Code, § 6253.1, subds. (a)
and (d) (Stats. 2001, ch. 355).)

The claimants pled Government Code section 6253.1 as added in 2001.** Immediately before
2001, local agencies and K-14 districts were not required to engage in the activities mandated by
section 6253.1. In addition, the above activities are unique to public agencies and implement the
state policy of increasing access to information regarding the people’s business.** As a result,
the Commission finds that the activities mandated by Government Code 6253.1 constitute a new
program or higher level of service subject to article XIII B, section 6 of the California
Constitution.

Initiative, referenda, recall petitions, and petitions for reorganization of K-14 districts (Gov.
Code, § 6253.5)

Section 6253.5 excludes initiatives, referenda, recall petitions, petitions for reorganization of
K-14 districts, and any memoranda prepared by the county elections officials in the examination
of the petitions indicating which registered voters have signed particular petitions from being
deemed public records and provides that such records shall not be open to inspection.

Section 6253.5 also provides exceptions to the exclusion, in which specified individuals are
permitted to examine such records.

The claimants assert that section 6253.5 requires K-14 districts to engage in the following
activity:

[W]hen necessary, [examine] petitions for the district when petitions are filed to
fill vacancies on the governing board and petitions for recall, after obtaining
approval of the appropriate superior court.**

However, section 6253.5 does not impose any requirements on K-14 districts. As described
above, section 6253.5 prohibits disclosure of petitions, and provides exceptions to this

%2 Statutes 2001, chapter 355.

*3 Government Code section 6250, which states that access to information concerning the
people’s business is a fundamental and necessary right of every person in this state.

# 02-TC-51 test claim, supra, p. 28.
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prohibition. One of the exceptions allows a K-14 district attorney to review a petition upon the
approval of the appropriate superior court. This exception does not require K-14 districts to seek
this approval. As a result, the Commission finds that Government Code section 6253.5 does not
impose any state-mandated new program or higher level of service subject to article XIII B,
section 6 of the California Constitution.

Disclosure of home addresses and phone numbers of school district and county office of
education employees (Gov. Code, § 6254.3)

Section 6254.3 only applies to state employees, school districts, and county offices of education.
Section 6254.3 provides that the home addresses and home telephone numbers of state
employees and employees of a school district or county office of education shall not be deemed
to be public records and prohibits such records from being open to public inspection.

Section 6254.3 authorizes the state, school districts, and county offices of education, to make
such information open to public inspection in limited circumstances.

Specifically, section 6254.3 provides:

(a) The home addresses and home telephone numbers of state employees and
employees of a school district or county office of education shall not be deemed
to be public records and shall not be open to public inspection, except that
disclosure of that information may be made as follows:

(1) To an agent, or a family member of the individual to whom the information
pertains.

(2) To an officer or employee of another state agency, school district, or county
office of education when necessary for the performance of its official duties.

(3) To an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and home
telephone numbers of employees performing law enforcement-related functions
shall not be disclosed.

(4) To an agent or employee of a health benefit plan providing health services or
administering claims for health services to state, school districts, and county
office of education employees and their enrolled dependents, for the purpose of
providing the health services or administering claims for employees and their
enrolled dependents.

(b) Upon written request of any employee, a state agency, school district, or
county office of education shall not disclose the employee's home address or
home telephone number pursuant to paragraph (3) of subdivision (a) and an
agency shall remove the employee's home address and home telephone number
from any mailing list maintained by the agency, except if the list is used
exclusively by the agency to contact the employee.

Although, the language of subdivision (a) is prohibitory in nature, section 6254.3 must be read in
the context of the whole statutory scheme and not as individual parts or words standing alone.*®
As discussed above, section 6253 of the CPRA requires the redaction of information that is

** Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 218.
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exempted or prohibited from disclosure from records that contain disclosable information.
Section 6254.3 prohibits the disclosure of the home address and telephone number of employees
of K-14 school districts and county offices of education. Thus, if a record that contains
disclosable information also contains the addresses and telephone numbers of employees of K-14
school districts and county offices of education, the addresses and telephone numbers must be
redacted from the record, except in the limited circumstances listed in section 6254.3,
subdivisions (a)(1)-(4), in which K-14K-12 school districts and county offices of education have
the discretion to release this information.

Pursuant to the plain language of the statute read in light of the whole CPRA, the Commission
finds that section 6254.3 requires K-14K-12 school districts and county offices of education to
engage in the following activities:

1. Redact or withhold the home address and telephone number of employees of K-14K-12
school districts and county offices of education from records that contain disclosable
information.

This activity is not reimbursable when the information is requested by: (1) an agent, or a
family member of the individual to whom the information pertains;

(2) an officer or employee of another school district, or county office of education when
necessary for the performance of its official duties; (3) an employee organization
pursuant to regulations and decisions of the Public Employment Relations Board, except
that the home addresses and home telephone numbers of employees performing law
enforcement-related functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health services or
administering claims for health services to K-34K-12 school district and county office of
education employees and their enrolled dependents, for the purpose of providing the
health services or administering claims for employees and their enrolled dependents.

2. Remove the home address and telephone number of an employee from any mailing list
maintained by the K-14K-12 school district or county office of education if requested by
the employee, except for lists used exclusively by the K-24K-12 school district or county
office of education to contact the employee. (Gov. Code, § 6254.3, subd. (b) (Stats.
1992, ch. 463).)

In order to determine whether the activity required by section 6254.3 constitutes a state-
mandated activity it is necessary to look at the underlying program to determine if the claimant’s
participation in the underlying program is voluntary or legally compelled.*® Here, K-14K-12
school districts and county offices of education are required to remove the home address and
telephone number of an employee from any mailing list maintained by the K-14K-12 school
districts or county offices of education if requested by the employee. “Any mailing list” includes
mailing lists that &-24K-12 school districts and county offices of education are legally required
to maintain and those voluntarily maintained by the K-14K-12 school districts or county offices
of education. In regard to mailing lists that &-14K-12 school districts and county offices of
education voluntarily maintain, the requirement to remove from the mailing list the home address
and telephone number of an employee that requests the removal is triggered by the decision by
K-14K-12 school districts and county offices of education to voluntarily maintain a mailing list.

% Kern High School Dist., supra, 30 Cal.4th 727, 743.
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As a result, the Commission finds in regard to voluntarily maintained mailing lists, the activity
required by section 6254.3 is not a state-mandated activity. However, the Commission finds that
the following requirements do constitute state-mandated activities:

1. For K-14K-12 school districts and county offices of education only, redact or withhold
the home address and telephone number of employees of K-+4K-12 school districts and
county offices of education from records that contain disclosable information.

This activity is not reimbursable when the information is requested by: (1) an agent, or a
family member of the individual to whom the information pertains; (2) an officer or
employee of another school district, or county office of education when necessary for the
performance of its official duties; (3) an employee organization pursuant to regulations
and decisions of the Public Employment Relations Board, except that the home addresses
and home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an
agent or employee of a health benefit plan providing health services or administering
claims for health services to k-14K-12 school district and county office of education
employees and their enrolled dependents, for the purpose of providing the health services
or administering claims for employees and their enrolled dependents. (Gov. Code,

8§ 6254.3, subd. (a) (Stats. 1992, ch. 463).)

2. For K-14K-12 school districts and county offices of education only, remove the home
address and telephone number of an employee from any mailing lists that the K-14K-12
school district or county office of education is legally required to maintain, if requested
by the employee, except for lists used exclusively by the K-14K-12 school district or
county office of education to contact the employee. (Gov. Code, § 6254.3, subd. (b)
(Stats. 1992, ch. 463).)

The claimants have pled section 6254.3 as last amended in 1992.*" Immediately prior to the
1992 amendment, section 6254.3 only applied to state employers and state employees.*® In
addition, although the general duty to redact information that is exempt or prohibited from
disclosure existed prior to the adoption of section 6254.3, the specific duty to redact the home
address and telephone number of an employee of a k-14K-12 school district or county office of
education did not exist. Thus, the scope of what must be withheld from disclosure, and as a
result, redacted from records containing disclosable information increased. As a result, the state-
mandated activities imposed by section 6254.3 are new.

In addition, these mandates impose requirements that are unique to public agencies and
implement the state policy of increasing access to information regarding the people’s business
while being mindful of the right of individuals to privacy.”® As a result, the Commission finds

47 Statutes 1992, chapter 463.
*8 Government Code section 6254.3 as added by Statutes 1984, chapter 1657.

* Government Code section 6250, which states, “In enacting [the CPRA], the Legislature,
mindful of the right of individuals to privacy, finds and declares that access to information
concerning the conduct of the people’s business is a fundamental and necessary right of every
person in this state.”
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that Government Code section 6254.3 imposes state-mandated new programs or higher levels of
service subject to article X1l B, section 6 of the California Constitution:

Justification for withholding of records (Gov. Code, § 6255)

Section 6255 addresses the provision of a justification for withholding records for which a public
records request was made. The Commission finds that section 6255 mandates local agencies and
K-14 districts to engage in the following activities:

1. Justify withholding any record by demonstrating that the record in question is exempt
under express provisions of this chapter or that on the facts of the particular case the
public interest served by not disclosing the record clearly outweighs the public interest
served by disclosure of the record. (Gov. Code, § 6255, subd. (a).)

2. If arequest is denied, in whole or in part, respond in writing to a written request for
inspection or copies of public records that includes a determination that the request is
denied. (Gov. Code, § 6255, subd. (b).)

The claimants pled section 6255 as last amended in 2000.>° Since 1968, section 6255 required
the justification of withholding records by demonstrating that the record in question is exempt or
that the public interest served by not disclosing the record outweighs the public interest served
by disclosing the record. As a result, that state-mandated activity does not constitute a new
program or higher level of service.

However, immediately prior to the amendment of section 6255 in 2000, districts were not
required to respond to written requests in writing that includes a determination that the request is
denied. In addition, this mandate imposes requirements that are unique to public agencies and
implement the state policy of increasing access to information regarding the people’s business.>
As a result, the Commission finds that Government Code section 6255, subdivision (b), imposes
the following state-mandated new program or higher level of service subject to article XIII B,
section 6 of the California Constitution:

If a request is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).)

Court costs and attorney fees (Gov. Code 8§ 6259)

In 1968 Government Code section 6259 was enacted as part of the CPRA.>* Since its original
enactment in 1968, section 6259 has addressed the orders of the court in proceedings brought by
a person seeking to enforce his or her right to inspect or to receive a copy of any public record or
class of public records that a public agency has refused to disclose. Specifically, since 1968 the
court has been required to order the officer or person charged with withholding the requested
records to disclose the public record or show cause why he or she should not disclose the

% Statutes 2000, chapter 982.

*! Government Code section 6250, which states that access to information concerning the
people’s business is a fundamental and necessary right of every person in this state.

%2 Statutes 1968, chapter 1473.
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record.> If the court determines that the public official was not justified in refusing to disclose
the record, the court is required to order the public official to make the record public.**

In 1975, section 6259 was amended to add the provisions that a court is required to award court
costs and reasonable attorney fees to the plaintiff if public records are disclosed as a result of the
plaintiff filing suit.>® In addition, if the court finds that the plaintiff’s case is clearly frivolous,
the court is required to award court costs and reasonable attorney fees to the public agency.”® In
1984 section 6259 was amended to add the procedure for appealing a decision by a court.*’

The K-14 district claimant argues that section 6259 imposes the following reimbursable state-
mandated new program or higher level of service:

[W]hen ordered by a court, [pay] to a prevailing plaintiff his or her court costs and
reasonable attorney fees.*

Thus, the K-14 district claimant alleges that payment of court costs and reasonable attorney fees
IS a reimbursable state-mandated new program or higher level of service. However, the payment
of court costs and reasonable attorney fees is not a program or service provided to the public.
Instead, it is a consequence of failing to provide a legally required program or service,
specifically the service of making disclosable public records open for inspection by the public or
providing copies of the disclosable public records to the public.

The K-14 district claimant disagrees with this characterization and argue that the “court’s
determination is not a finding of a failure to implement the mandate to disclose or not to disclose
the records, but instead, it is a conclusion as to whether the justification for the action was
reasonable.”>® However, if a court finds that a local agency or K-14 district was unjustified in its

>3 Former Government Code section 6259, as amended by Statutes 1968, chapter 1473.
Currently Government Code section 6259, subdivision (a), as amended by Statutes 1993, chapter
926.

> Former Government Code section 6259, as amended by Statutes 1968, chapter 1473.
Currently Government Code section 6259, subdivision (b), as amended by Statutes 1993, chapter
926.

*® Former Government Code section 6259, as amended by Statutes 1975, chapter 1246.
Currently, Government Code section 6259, subdivision (d), as amended by Statutes 1993,
chapter 926. See also, Los Angeles Times v. Alameda Corridor Transportation Authority (2001)
88 Cal.App.4th 1381, 1390-1391, in which the court defines “prevail,” as used in Government
Code section 6259, as a situation when the plaintiff files an action which results in the defendant
releasing a copy of a previously withheld document. The court further finds that an action
results in the release of previously withheld document if the lawsuit motivated the defendants to
produce the documents.

*® 1bid.

> Government Code section 6259, subdivision (c).

%8 02-TC-51 test claim, supra, p. 28.

% Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18,
2011, p. 4-5.
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decision not to disclose a public record, and thus failed to disclose public records as mandated by
the CPRA, the consequence is the payment of court costs and attorney fees. Thus, the
Commission finds that payment of court costs and attorney fees pursuant to Government Code
section 6259 is not a state-mandated new program or higher level of service subject to article
XI11 B, section 6 of the California Constitution.®

In response to the draft staff analysis, the K-14 district claimant expands its allegation to provide
that the various duties resulting from the CPRA (including those stemming from a statute that
was not pled in this test claim), in conjunction with section 6259, mandate litigation as a whole,
as opposed to only paying court costs and reasonable attorney fees pursuant to section 6259 as
pled in the test claim.®* Similarly, the county claimant expands its allegations to provide that
Iitigat(istz)n costs, including possible court costs and attorney fees, are reimbursable state-mandated
costs.

The claimants’ responses to the draft staff analysis do not allege that Government Code

section 6259 specifically requires local agencies or K-14 districts to engage in litigation. Rather,
the claimants’ responses provide that local agencies and K-14 districts are generally required to
disclose public records by section 6253, local agencies and K-14 districts have an affirmative
duty not to disclose information described in section 6254 (which was not pled), local agencies
and K-14 districts are required to provide a written justification of why a public record is
withheld pursuant to section 6255, that nondisclosure of a public record and justifications
provided pursuant to sections 6254 and 6255 are heavily litigated, and section 6259 requires a
court to award court costs and attorney fees to a plaintiff if a local agency or K-14 district
unjustifiably refused to disclose a public record.®® From this the claimants argue:

The litigation costs incurred by the public agency are a necessary and reasonable
consequence of its statutory duty to comply with Sections 62253 [sic], 6254, and
6255. Therefore, to the extent that the subject matter of the litigation pertains to
information not to be disclosed pursuant to legislation enacted after

December 31, 1974, the cost and fees incurred by the public agency to respond to

% The County of Los Angeles argues in its response to the draft staff analysis that attorney costs
associated with any legal analyses needed to determine whether to release a public record is a
reimbursable state-mandated cost (See Claimant (County of Los Angeles) response to draft staff
analysis, dated April 18, 2011, pgs. 4-6). However, the findings made in this section of the
analysis only address court costs and attorney fees as awarded by a court pursuant to
Government Code section 6259. They do not address attorney costs associated with any state-
mandated new program or higher level of service found to be imposed by the CPRA in this test
claim.

%1 Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18,
2011, pgs. 4-5. In the claimant’s response, the claimant cites to Government Code section 6254,
which was not pled in this test claim, as being a source of the requirement to engage in litigation.

%2 Claimant (County of Los Angeles) response to draft staff analysis, supra, pgs. 4-6.

%8 Claimant (Riverside Unified School District) response to draft staff analysis, supra, pgs. 4-5.
Claimant (County of Los Angeles) response to draft staff analysis, supra, pgs. 4-6.
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the writ and the court are reimbursable, as well as any award assessed against the
public agency.®

Pursuant to the claimants’ argument Government Code section 6254 is part of the basis upon
which the activity of engaging in litigation arises from. As a result, the Commission would be
required to make specific findings on section 6254. However, the claimants have not pled
section 6254, and thus, the Commission does not have jurisdiction to make any findings on
section 6254.%

In regard to Government Code sections 6255 and 6259, these sections, read together or
separately, do not require local agencies and K-14 districts to engage in litigation. Instead, as
described above, section 6255 requires local agencies and K-14 districts to provide a justification
of why a public record is being withheld, and section 6259 sets forth the duties of a court when a
lawsuit is brought under the CPRA. In addition, even if litigation were implied from the duties
imposed on local agencies and K-14 districts to provide a justification for withholding a public
record and a court’s duties when litigation is initiated, these duties have been present since the
original enactment of the CPRA in 1968, and as a result, the implied duty to engage in litigation
would have been present since 1968.

Since 1968, section 6255 has required local agencies and K-14 districts to justify withholding
any record.®® The only substantive change that has occurred since 1968 was the addition of the
requirement to provide the justification in writing when the public records request was made in
writing. This additional requirement does not create a new duty to engage in litigation.
Similarly, since 1968, section 6259 sets forth the duties of the court when litigation is initiated.®’
The only substantive changes to section 6259 are the addition of the requirement on the court to
award court costs and attorney fees to a prevailing plaintiff, and the procedures to appeal a
court’s decision. Neither of these additions creates a new duty to engage in litigation. As a
result, the Commission finds that Government Code sections 6255 and 6259 do not impose a
state-mandated new program or higher level of service to engage in litigation.

B. The state-mandated new programs or higher levels of service impose costs
mandated by the state on counties, K-14 districts, county offices of education within
the meaning of article X111 B, section 6, and Government Code sections 17514 and
17556

% Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18,
2011, pgs. 4-5.

® Pursuant to former Government Code section 17557, subdivision (c), as amended by
Statutes 1998, chapter 681, which was in effect at the time of the filing of this test claim, a
claimant may amend a test claim at “any time prior to a commission hearing on the claim
without affecting the original filing date as long as the amendment substantially relates to the
original test claim.”

% Former Government Code section 6255, as added by Statutes 1968, chapter 1473.
* Former Government Code section 6259, as added by Statutes 1968, chapter 1473.
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In order for the test claim statutes to impose a reimbursable state-mandated program under the
California Constitution, the test claim statutes must impose costs mandated by the state.®®
Government Code section 17514 defines *“cost mandated by the state” as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII B of the California Constitution.

“Any increased costs” for which claimants may seek reimbursement include both direct and
indirect costs.®

The claimants estimated that they “incurred more than $1,000 in staffing and other costs,
annually, in excess of any fees collected pursuant to Government Code Section 6253,
subdivision (b) and funding provided to school districts and the state for the period from
July 1, 2001 through June 30, 2002” " to implement all duties alleged by the claimants to be
mandated by the state. Thus, the claimants have met the minimum burden of showing costs
necessary to file a test claim pursuant to Government Code section 17564.

However, pursuant to Government Code section 17556, subdivision (f), Finance argues that the
claimants are not entitled to reimbursement for the state-mandated new program or higher levels
of service imposed by Government Code sections 6253, 6253.9, 6253.1, 6254.3, and 6255,
because the activities mandated by the code sections are necessary to implement a ballot measure
approved by voters.” In addition, under Government Code section 6253.9, the claimants have
fee authority for the costs of producing electronic copies of public records kept in an electronic
format. Thus, it is also necessary to determine whether the claimants are precluded from
reimbursement pursuant to the “ballot measure” and “fee authority” exceptions to reimbursement
found in Government Code section 17556, subdivisions (f) and (d).

Ballot measure exception

Government Code section 17556, subdivision (f), prohibits a finding of costs mandated by the
state for duties that are necessary to implement or expressly included in a ballot measure
approved by the voters in a state-wide or local election.”® The prohibition applies regardless of
whether the statute was enacted before or after the date on which the ballot measure was
approved by voters.

% Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.
% Government Code section 17564.

0 02-TC-51 test claim, Exhibit 1 Declarations of Michael H. Fine, of Riverside Unified School
District, and Cheryl Miller of Santa Monica Community College District.

! Finance Comments in Response to Request for Comments, dated January 14, 2011. Finance
Response to Draft Staff Analysis, dated April 20, 2011.

’2 Government Code section 17556, subdivision (f). See California School Boards Association
v. State of California (2009) 171 Cal.App.4™ 1183, finding that the language, “reasonably within
the scope of,” to be violative of the California Constitution.
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The claimants argue that the ballot measure exception to reimbursement in Government Code
section 17556, subdivision (f), does not apply here because the test claim statutes were “enacted
long after the advent of the declaration of rights in the 1968 California Public Records Act and
[were] not available, let alone necessary, for the implementation of those rights, subsequently
incorporated in Proposition 59.”"® In addition, the claimants note that Proposition 59 does not
expressly include the activities mandated by the test claim statutes.

In 2004, California voters approved Proposition 59 to incorporate the right of access to
information concerning the people’s business that was already provided by various state laws,
including the CPRA, into article I, section 3 of the California Constitution. The amendment to
the Constitution provides in relevant part:

The people have the right of access to information concerning the conduct of the
people’s business, and therefore, the meetings of public bodies and the writings of
public officials and agencies shall be open to public scrutiny.

The purpose of Proposition 59 was to “create a constitutional right for the public to access
government information. As a result, a government entity would have to demonstrate to a
somewhat greater extent than under current law why information requested by the public should
be kept private.”"

None of the state-mandated new programs or higher levels of service imposed by the test claim
statutes are expressly included in the Proposition 59. As a result, it is necessary to determine
whether the state-mandated activities are “necessary to implement” Proposition 59.

The court in California School Boards Association v. State of California, found that duties
imposed by a test claim statute or executive order that are not expressly included in a ballot
measure approved by the voters in a statewide or local election are “necessary to implement” the
ballot measure pursuant to Government Code section 17556, subdivision (f), when the additional
requirements imposed by the state are intended to implement the ballot measure mandate, and
the costs are, in context, de minimis such that the requirements are considered part and parcel of
the underlying ballot measure mandate.”™ The court also makes a distinction between activities
that are “necessary to implement” a ballot measure, and those that are “reasonably within the
scope of” a ballot measure. In essence, for an activity to be necessary to implement a ballot
measure, it must be more narrowly related to the ballot measure than an activity that simply has
anything to do with the subject matter of the ballot measure.”

The court borrowed this analysis from the California Supreme Court’s decision in San Diego
Unified School Dist. which addressed whether state imposed procedural requirements that
exceeded federal due process requirements constituted a federal mandate. The court found that
the state requirements were designed to make the underlying federal due process right

73 Claimant Comments in Response to Request for Comments, dated January 18, 2011.

"4 Ballot Pamphlet, General Election (November 2, 2004) Proposition 59 at
<http://library.uchastings.edu/cgi-bin/starfinder/26556/calprop.txt> [as of March 21, 2011].

" California School Boards Association v. State of California, supra, 171 Cal.App.4th at p.
1217.

"®|d. at pgs. 1213-1216.
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enforceable and to set forth procedural details that were not expressly articulated in the case law
establishing the respective due process rights. Thus, the state requirements were merely
incidental to fundamental federal due process requirements and viewed singly or cumulatively
they did not significantly increase the costs of compliance with the federal mandate.”’

Here, because Proposition 59 incorporated the fundamental right of access to information present
in the CPRA into the constitution, and the provisions of the CPRA are intended to implement the
right of access to public information set forth in the CPRA, it could be argued that the provisions
of the CPRA also are intended to implement the ballot measure mandate (i.e. providing open
access to information concerning the conduct of the people’s business). However, unlike in

San Diego Unified School Dist., the state-mandated activities imposed by the test claim statutes,
such as providing electronic copies to the public, assisting members of the public to make a
request, and providing a written denial to a written request for public records, are not merely
incidental to the right of access to information concerning the conduct of the people’s business.
Instead they impose additional requirements unnecessary to enforce the general right to access
information regarding the people’s business, and are not narrowly tailored to fit the definition of
“necessary to implement.”

Finding that the state-mandated activities are necessary to implement Proposition 59 would
suggest that any activity that has anything to do with open government would be necessary to
implement Proposition 59. In addition, there is no concrete evidence in the law or in record that
the costs of the state-mandated activities, singly or cumulatively, do not significantly increase the
cost of complying with the ballot measure mandate.” " As a result, the Commission finds that
the record supports the finding of costs mandated by the state and that the Government Code
section 17556, subdivision (f), exception does not apply to deny these activities.

Fee authority exception

Government Code section 17556, subdivision (d), prohibits a finding of costs mandated by the
state where a local agency or school district has the authority to levy service charges, fees, or
assessments sufficient to pay for the mandated program or increased level of service. In
addition, the court in Clovis Unified School Dist. v. Chiang notes that to the extent that a local
agency or school district has the authority to charge for the mandated program or increased level
of service, that charge cannot be recovered as a state-mandated cost.®

In regard to providing electronic copies of disclosable public records kept in an electronic
format, Government Code section 6253.9, subdivision (a)(2), gives fee authority to local
agencies and K-14 districts for the “direct costs” of producing a record in an electronic format.

" San Diego School Dist., supra, 33 Cal.4th at p. 889.

'8 California School Boards Association v. State of California, supra, 171 Cal.App.4th at p.
1217. See also, Dept. of Finance v. Commission on State Mandates (POBRA) (2009)
170 Cal.App.4™ 1355, regarding a concrete showing of evidence.

" Pursuant to Government Code section 17564, the claimants estimated under the penalty of
perjury that they “incurred more than $1,000 in staffing and other costs, annually,” in order to
meet the burden of showing costs necessary to file a test claim.

8 Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, 812, citing to Connell v.
Superior Court (1997) 59 Cal.App.4th 382, 401.

26

29



The fee authority that public agencies have under subdivision (a)(2) is limited to the direct cost
of producing an electronic copy. The fee authority does not attach to the indirect costs such as
the inspection of and handling of the file. Under article XIII B, section 6, all costs mandated by
the state, including direct and indirect costs, are reimbursable.®* As a result this fee authority is
insufficient to preclude a finding of costs mandated by the state pursuant to Government Code
section 17556, subdivision (d).

Government Code section 6253.9, subdivision (b), expands a public agency’s fee authority to
include the cost to construct a record, and the cost of programming and computer services
necessary to produce a copy of the record if: (1) the public agency would be required to produce
a copy of an electronic record and the record is one that is produced only at otherwise regularly
scheduled intervals; or (2) the request would require data compilation, extraction, or
programming to produce the record. This increased fee authority, however, is not expanded to
all costs, both direct and indirect. As a result, the Commission finds that the fee authority under
Government Code section 6253.9, subdivision (b), is insufficient to preclude a finding of costs
mandated by the state pursuant to Government Code section 17556, subdivision (d).

Government Code section 6253.9, subdivisions (a)(2) and (b), however, provides offsetting
revenue for the mandated activity of providing an electronic copy of disclosable public records
kept in an electronic format and will be identified in the parameters and guidelines.

Pursuant to the above discussion, the Commission finds that the state-mandated new programs or
higher levels of service impose costs mandated by the state on local agencies and K-14 districts
within the meaning of article XIII B, section 6, and Government Code sections 17514 and 17556.

CONCLUSION

The Commission concludes that Government Code sections 6253, 6253.1, 6253.9, 6254.3, and
6255 impose reimbursable state-mandated programs on local agencies and K-14 districts within
the meaning of article XIII B, section 6 of the California Constitution, and Government Code
section 17514, for the following specific new activities:

1. If requested by a person making a public records request for a public record kept in an
electronic format, provide a copy of a disclosable electronic record in the electronic
format requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, § 6253.9,
subd. (a)(2) (Stats. 2000, ch. 982).)

2. Within 10 days from receipt of a request for a copy of records determine whether the
request, in whole or in part, seeks copies of disclosable public records in the possession
of the local agency or K-14 district and notify the person making the request of the
determination and the reasons for the determination. (Gov. Code, 8§ 6253, subd. (c)
(Stats. 2001, ch. 982).)

3. If the 10-day time limit of Government Code section 6253 is extended by a local agency
or K-14 district due to “unusual circumstances” as defined by Government Code section
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her
designee, shall provide written notice to the person making the request, setting forth the

81 Government Code section 17564.

27

30



reasons of the extension and the date on which a determination is expected to be
dispatched. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

4. When a member of the public requests to inspect a public record or obtain a copy of a
public record:

a. assist the member of the public to identify records and information that are
responsive to the request or to the purpose of the request, if stated;

b. describe the information technology and physical location in which the
records exist; and

c. provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

These activities are not reimbursable when: (1) the public records requested are made
available to the member of the public through the procedures set forth in Government
Code section 6253; (2) the public agency determines that the request should be denied
and bases that determination solely on an exemption listed in Government Code
section 6254; or (3) the public agency makes available an index of its records. (Gov.
Code, 8 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).)

5. For K-14K-12 school districts and county offices of education only, redact or withhold
the home address and telephone number of employees of K-14K-12 school districts and
county offices of education from records that contain disclosable information.

This activity is not reimbursable when the information is requested by: (1) an agent, or a
family member of the individual to whom the information pertains; (2) an officer or
employee of another school district, or county office of education when necessary for the
performance of its official duties; (3) an employee organization pursuant to regulations
and decisions of the Public Employment Relations Board, except that the home addresses
and home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an
agent or employee of a health benefit plan providing health services or administering
claims for health services to K-14K-12 school district and county office of education
employees and their enrolled dependents, for the purpose of providing the health services
or administering claims for employees and their enrolled dependents. (Gov. Code,

§ 6254.3, subd. (a) (Stats. 1992, ch. 463).)

6. For K-14K-12 school districts and county offices of education only, remove the home
address and telephone number of an employee from any mailing lists that the K-14K-12
school district or county office of education is legally required to maintain, if requested
by the employee, except for lists used exclusively by the K-14K-12 school district or
county office of education to contact the employee. (Gov. Code, 8 6254.3, subd. (b)
(Stats. 1992, ch. 463).)

7. If arequest is denied, in whole or in part, respond in writing to a written request for
inspection or copies of public records that includes a determination that the request is
denied. (Gov. Code, 8§ 6255, subd. (b) (Stats. 2000, ch. 982).)

In addition, the Commission concludes that the fee authority set forth in Government Code
section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter 982, is offsetting
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revenue and shall be deducted from the costs of providing a copy of a disclosable electronic
record in the electronic format requested.

Finally, the Commission finds that any other test claim statutes and allegations not specifically
approved above, do not impose a reimbursable state mandated program subject to article XIII B,
section 6 of the California Constitution.
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DEPARTMENT OF AUDITOR-CONTROLLER Commission on

State Mandates

KENNETH HAHN HALL OF ADMINISTRATION
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L OS ANGELES, CALIFORNIA 90012-3873
PHONE: (213) 974-8301 FAX: (213) 626-5427
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AUDlTOR—CONTROLLER ASST. AUDITOR-CONTROLLERS

ROBERT A. DAVIS
JOHN NAIMO
JAMES L. SCHNEIDERMAN
JUDI E. THOMAS

June 22, 2011

Drew Bohan

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Mr. Bohan:

LOS ANGELES COUNTY’S PROPOSED PARAMETERS AND GUIDELINES |
CALIFORNIA PUBLIC RECORDS ACT TEST CLAIMS (02-TC-10, 02-TC-51)

The County of Los Angeles respectfuII)EéQBjmg B parameters and guidelines for the
- California Public Records Act reimbursement program.

If you have any questions, please contact Leonard Kaye at (213) 974-9791 or via e-
mail at lkaye@auditor.lacounty.gov.

Very truly yours,
A

‘/ Wendy L. Watanabe
Auditor-Controller
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June 23, 2011
Commission on
State Mandates
Los Angeles County’s Proposed Parameters and Guidelines

California Public Records Act Test Claims (02-TC-10, 02-TC-51)

Executive Summary

On May 26, 2011, the Commission on State Mandates (Commission) adopted a
landmark decision. For the first time in California, local agencies and schools
could receive State reimbursement for performing California Public Records Act

(CPRA) services.

The parameters and guidelines (Ps&Gs) proposed by Los Angeles County
(County) include only the local agency CPRA’s services found to be reimbursable
by the Commission. These services require local agencies to:

(1) Provide copies of disclosable electronic records,

(2) Determine if requested records are disclosable and notify the requestor
within 10 days of the determination and reasons for the determination.

(3) If the 10-day time limit is extended by a local agency due to “unusual
circumstances”, to. provide written notice to the person making the
request which includes reasons of the extension and the date on which a

determination is expected.

(4) Assist members of the public to identify records and information that
are responsive to the request or to the purpose of the request, if stated;
describe the information technology and physical location in which the
records exist; and provide suggestions for overcoming any practical
basis for denying access to the records or information sought.

- (5)If a request is denied, in whole or in part, prepare or review a written
response to a written request for inspection or copies of public records
that includes a determination that the request is denied.

As is permitted under Government Code section 17557(a), the County’s CPRA
Ps&Gs include reimbursable activities which are ‘reasonably necessary’ in
implementing the (above stated) mandates. The inclusion of these activities is
based on the declarations of four County experts with long-standing experience in
the provision of CPRA services. Accordingly, there is substantial evidence that the
proposed ‘reasonably necessary’ activities are reimbursable as specified herein.
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‘Reasonably Necessary’ Activities

The use of ‘reasomably necessary’ activities in further defining what may be
allowable or reimbursable in implementing broadly-stated statutory provisions 1S
‘well established and permitted under California law. Specifically, reimbursement
for ‘reasonably necessary’ activities is permitted by Government Code section
71557(a) which provides in pertinent part that:

“The proposed Ps&Gs may include proposed reimbursable activities that
are reasonably necessary for the performance of the state mandated
program.”

County experts with long-standing experience in the provision of CPRA services
were consulted and asked to opine on activities they felt would be reasonably
necessary in performing the specific CPRA services found to be reimbursable by
the Commission. Their declarations are attached as Exhibits 1 —4.

Diane C. Reagan

Exhibit 1 contains the declaration of Diane C. Reagan, Principal Deputy County
Counsel assigned to respond to CPRA requests and work with the Board of
‘Supervisors® staff’ as well as staff from the Animal Care and Control, Auditor-
Controller, Health Services, Public Health, and Public Social Services departments
and Office of the Chief Executive officer.

In addition, Ms. Reagan has been assigned to work with one CPRA requestor in
responding to voluminous requests for public records. In this regard, Ms. Reagan
provides an Attachment B, on page 10 of Exhibit 1, which catalogs 20 such
requests during the January 1, 2011- June 17, 2011 period. In this regard, she
notes on pages 3-4 that she spent 48 hours responding to this one requestor during
the first five months of 2011 at a billing rate of $226.07 per hour. In Attachment
C, found in Exhibit 1, pages 21-31, Ms. Reagan further illustrates the work that
this assignment has involved by including 21 pages of correspondence in
responding to just two of these requests.

Also, Ms. Reagan has prepared an Attachment A to her declaration (on pages 5-9)
which details those activities that are ‘reasonably necessary’ in implementing the
CPRA statutory provisions found to be reimbursable by the Commission.
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Nancy Takade

Exhibit 2 contains the declaration of Nancy Takade, Principal Deputy County
Counsel assigned to work as “office coordinator” of matters related to the CPRA.
Since 2003 she has provided guidance and assistance to other County attorneys
providing legal CPRA services to the Board of Supervisors, 37 County
departments and the County’s “numerous agencies, commissions, boards and
comimnittees” .

Ms. Takade describes the importance of CPRA legal advice and/or assistance. On
page 1 of Exhibit 2, she indicates that:

“This is particularly true when a request is worded in an extremely
broad or general manner, covers a number of years, requires referral to
and/or coordination with numerous County departments, requires
extraction and compilation of electronic information, impacts privacy
rights, relates to matters that are exempt from disclosure, or any
combination thereof. In such instances, a staff attorney assigned to the
Client Department will assist department staff in understanding the
request, locating and identifying potentially responsive records,
determining whether records are disclosable or exempt from disclosure,
providing appropriate responses to the requests, and any other necessary
assistance.”

Also, Ms. Takade has prepared an Aitachment A to her declaration (on pages 4-8
of Exhibit 2) which details those activities that are ‘reasonably necessary’ in
implementing the CPRA statutory provisions found to be reimbursable by the
Commission.

Rick Brower

Exhibit 3 contains the declaration of Rick Brouwer, Principal Deputy County
Counsel. Mr. Brouwer supervises the Sheriff’s Department Advocacy Unit with 6
lawyers and six support staff and has done so for the past 13 years. Among other
things, his unit provides legal CPRA services to the Sheriff’s Department. He has
been personally responsible for providing CPRA assistance.

Also, Mr. Brouwer has prepared an Attachment A to his declaration (on pages 4-11
of Exhibit 3) which details those activities that are ‘reasonably necessary’ in
implementing the CPRA statutory provisions found to be reimbursable by the
Commission. -
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Shaun Mathers

Exhibit 4 contains the declaration of Shaun Mathers, a Captain in the Risk
Management Bureau of the County Sherift’s Department. Captain Mathers has 30
years of experience in law enforcement and has handled CPRA requests for his
department for the past 8 years.

On pages 12-13 of Exhibit 4, Captain Mathers details the number and types of

CPRA requiring a focused and effective search. He further illustrates some “recent
_ time-intensive requests” by providing examples on page 12. In addition, on page

13, he details CPRA processing steps that he and his staff uses in providing

CPRA scrvices and computes the cost of providing such services to be $92,041.08
- for the 2010 calendar year.

Also, Captain Mathers has prepared an Attachment A to his declaration (on pages

" 4-11 of Exhibit 4) which details those activities that are ‘reasonably nccessary’ in
implementing the CPRA statutory provisions found to be reimbursable by the
Commission.

 Attorney General

Literature from the California Attorney Generals Office (AG) provided insight into
the provision of CPRA services which are pertinent to the County’s proposed
Ps&Gs. Exhibit 6 contains the AG’s “Summary of the California Public Records
Act (2004) and is useful in understanding the implementation of CPRA. For
example, on pages 3-4 in Exhibit 6, this summary report address the concept of
“identifiable information” in responding to CPRA requests as follows:

“In order to invoke the CPRA, the request for records must be both
specific and focused. The requirement for clarity must be tempered by
the reality that a requestor, having no access to agency files or their
scheme of organization, may be unable to precisely identify the
documents sought. Thus writings may be described by their content.

To the extent reasonable, agencies are generally required to assist
members of the public in making focused and effective requests for

identifiable records.”

Further, the summary reports notes on page 4 of Exhibit 6 that:
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“When an oral request is received, the agency may wish to consider
confirming the request in writing in order to eliminate any confusion
regarding the request.”

Therefore, the AG appears to be confirming the County’s position that providing

CPRA services may at times require considerable effort in assisting members of
the public in making focused and effective requests for identifiable records.

Californians Aware

As noted by Californians Aware in their publication “Top 10 Points to Remember
about the California Public Records Act”, included on pages 3-5 of Exhibit 7, some
CPRA disclosure exemptions are not clear cut. In some cases, invoking these
exemptions may require considerable legal analysis --- as is provided for in the
County’s proposed Ps&Gs. For example, The Top 10 publication indicates, on
page 3 of Exhibit 7, that:

«“1. Most CPRA exemptions are discretionary.
2. Exemptions are waived by selective disclosure.”
Therefore, the County’s CPRA Ps&Gs include ‘reasonably necessary’ activities to
meet the requirements to assist members of the public in making a focused and

effective search for requested documents which may be lawfully disclosed.

Reimbursable Activities

For all of the above reasons, the County’s CPRA Ps&Gs include the following
‘reasonably necessary’ activities (ifalized below) in Section IV. Reimbursable
Activities:

1. To develop policies, protocols, manuals and procedures for
implementing following reimbursable California Public Record Act

(CPRA) provisions:

a. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)
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b. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (¢) (Stats.
2001, ch. 982).)

c. When an extension of time is required in complying with the 10 day
requirement, developing or reviewing language providing a legal basis
for the extension. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

d. Identifying litigation, claims, and related records which may be
disclosable and may be responsive to the request or to the purpose of
the request, if stated; and provide suggestions for overcoming any
practical basis for denying access to the records or information sought.
(Gov. Code, § 6253.1, subds. (2) and (d) (Stats. 2001, ch. 355).)

e. If a request is denied, in whole or in part, preparing or reviewing a
written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

2. To develop data base software or manual system(s) for tracking and
processing public records request actions 10 implement reimbursable
test claim provisions (as stated above).

3. To purchase or lease computers [0 monitor and document public
records request actions to implement reimbursable test claim
provisions (as stated above). (Use for other purposes Is not
reimbursable.)

4. To develop or update web site(s) for public record act requests to
implement reimbursable test claim provisions (as stated above).

5. Annual training programs on implementing reimbursable test claim
provisions, including reimbursement for trainee and trainer

participation, curriculum development, equipment and supplies

6. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
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records are disclosable. (Gov. Code, § 6253.9, subd. (a}(2) (Stats.
2000, ch. 982).)

. Receiving, logging and tracking oral (in-person or telephone), written,
e-mail and fax requests for electronic public records.

. Determining whether the electronic public records request falls within
the agency’s jurisdiction. -

. Determining whether the request reasonably describes any identifiable

electronic records(s) and conferring with the requestor if clarification

is needed. '

. Meeting and/or conferring with specialized systems and/or other local
agency staff to identify access to pertinent electronic records. If
external public entities have oversight and/or ownership of the
requested electronic data or information, meeting and/or conferring
with those entities to provide the requested electronic data or
information. ‘

Conducting legal reviews, research and analysis of the requested
electronic record(s) to determine if the requested electronic record(s)
or parts thereof are subject to statutory and case law disclaimers, Le.
are disclosable. Reimbursement includes, but is not limited to, legal
staff and/or legal contract services costs and the associated costs of
legal data base services.

Processing the requested electronic record(s) or parts thereof that are
disclosable.

g. Reviewing the electronic record(s) to be sent to the requestor to ensure

compliance with statutory and case law exemptions.

. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested electronic record(s).

Copying or saving electronic record(s) and accompanying
correspondence. '

Sending or transmitting the electronic records to the requestor.

Tracking the shipment of requested CPRA electronic records.
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7. Within 10 days, determining whether records or parfs thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).)

a. Receiving, logging and tracking oral (in-person or telephone), written,
e-mail and fax requests to comply with the 10 day time limit to notify
the requestor if the requested record(s) or parts thereof are disclosable
and the reason for the determination.

b. Determining whether the public record(s) request falls within the
agency’s jurisdiction.

c. Determining whether the request reasonably describes any identifiable
records(s) and conferring with the requestor if clarification is needed.

d. Meeting and/or conferring with local agency staff to identify access to
pertinent records. If external public entities have oversight and/or
ownership of the requested data or information, meeting and/or
conferring with those entities (o provide the requested data or
information.

e. Conducting legal reviews, research and analysis of the requested
records to determine if the requested electronic record(s) or paris
thereof are subject to statutory and case law disclaimers, i.e. are
disclosable. Reimbursement includes, but is not limited to, legal staff
and/or legal contract services costs and the costs of legal data base
services.

[ Within 10 days of receipt of the public record(s) request, developing
and reviewing language to notify the requestor of the disclosure
determination and the reasons for the determination.

g. Processing and reviewing the record(s) to be sent to the requestor to
ensure compliance with statutory and case law exemptions

h. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).
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i. Copying or saving record(s) and accompanying correspondence.
j. Sending or transmitting the records to the requestor.
k. Tracking the shipment of requested CPRA records.

8. If the 10-day time limit of Government Code section 6253 is extended
by a local agency or K-14 district due to “unusual circumstances” as
defined by Government Code section 6253, subdivision (c)(1)-(4)

~(Stats. 2001, ch. 982), the agency head, or his or her designee, shall
- provide written notice to the person making the request, setting forth
the reasons of the extension and the date on which a determination is
expected to be dispatched. (Gov. Code, § 6253, subd. (c) (Stats. 2001,
- ch. 982).)

o Reviewing the following “unusual circumstances” (in Government
Code section 6253, subdivision (c)(1)-(4)) to determine which are
relevant in justifying an extension of the 10 day time limit in providing
the requested document(s).

(1) The need to search for and collect the requested records from field
facilities or other establishments that are separate from the office

processing the request.

(2) The need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records that are demanded
in a single request.

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest in the
‘determination of the request or among two or more components of the
agency having substantial subject matter interest therein.

(4) The need to compile data, to write programming language or a
computer program, o1 to construct a computer report to extract data.

b. Meeting and/or conferring with local agency staff, including legal staff,
to determine the date on which a determination is expected to be
dispatched to the person making the request. If other establishments
have oversight and/or ownership of the requested data or information,
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meeting and/or conferring with those staff to ascertain an expected
determination date.

c. Drafting, editing and reviewing a wrilten notice to the person making
the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched.

d. Preparing, and obtaining agency head, or his or her designee,
- approval and signature of, the extension notice and accompanying
correspondence.

e. Copying or saving the extension notice and accompanying
correspondence.

f Sending or transmitting the notice and accompanying correspondence
to the requestor.

g. Tracking delivery of the notice and accompanying correspondence.
to the requestor.

9. When a member of the public requests to inspect a public record or
obtain a copy of a public record:

a. assist the member of the public to identify records and information that
are responsive to the request or to the purpose of the request, if stated;

' b. describe the information technology and physical location in which the
records exist; and

c. provide suggestions for overcoming any practical basis for denying
access to the records or information sought.

To implement Sections (9) a., b., c. (above):

(i) Receiving, logging and tracking oral (in-person or telephone), written,
e-mail and fax requests to comply with public requests 10 inspect a
public record or  obtain a copy of a public record.

(ii) Determining whether the public record(s) request falls within the
agency’s jurisdiction. '
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(iii) Determining whether the request reasonably describes any identifiable
records(s) and conferring with the requestor if clarification is needed.

(iv) Meeting and/or conferring with local agency staff to identify access to
pertinent records. If external public entities have oversight and/or
ownership of the requested data or information, meeting and/or
conferring with those entities to provide the requested data or
information.

(v) Conducting legal reviews, research and analysis of the requested
records to determine if the requested record(s) or parts thereof are
Subject to statutory and case law disclaimers, i.e. are disclosable.
Reimbursement includes, but is not limited to, legal staff and/or legal
contract services costs and the costs of legal data base services.

(vi) Identifying litigation, claims, and related record(s) which may be
disclosable and may be responsive to the request or to the purpose of
the request, if stated; and provide suggestions for overcoming any
practical basis for denying access to the records or information sought.

(vii) Developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

(viii) Processing and reviewing the record(s) to be sent to the requestor
to ensure compliance with statutory and case law exemptions.

(i}c) Preparing, and obtaining supervisory approval and signature of,
. correspondence accompanying the requested record(s).

(x) Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

(xi) Copying or saving record(s) and accompanying correspondence.
(xii)Sending or transmitting the records to the requestor.
(xiii) Sending or transmitting the records to the requestor.

‘These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency
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makes available an index of its records. (Gov. Code, § 6253.1, subds. (a) and
(d) (Stats. 2001, ch. 355).)

h.

£

Analyzing practical problems in providing access to the records or
information sought and developing suggestions for overcoming any
practical basis for denying access to the records or information sought.

If a request is denied, in whole or in part, preparing or reviewing a
written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

If a written request for inspection or copies of public records is
denied in whole or in part:

Meeting and/or conferring with staff, including but not limited to legal
staff, to review and finalize the analysis, findings and conclusions
providing the basis for the denial determination.

Drafting and editing a written response that includes a determination
that the request is denied.

Preparing, and obtaining agency head, or his or her designee,
approval and signature of, the denial response and accompanying
correspondence.

Copying or saving the wrilten denial response and accompanying
correspondence.

Copying or saving the denial response and accompanying
correspondence.

Sending the denial response and accompanying correspondence to the
requestor.

Tracking delivery of the denial response and aécompanying
correspondence to the requestor.

Accordingly, the (above) statutory provisions and related ‘reasonably necessary”
activities are included in Section IV. (REIMBURSABLE ACTIVITIES) of the

County’s proposed CPRA Ps&Gs that follow on the next page.
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Los Angeles County’s Proposed Parameters and Guidelines
California Public Records Act Test Claims (02-TC-10, 02-TC-51)

L SUMMARY OF THE MANDATE

This consolidated test claim filed by County of Los Angeles and Riverside Unified
School District addresses activities associated with the California Public Records
Act (CPRA) (Gov. Code, § 6250 et seq.), which provides for the disclosure of
_public records kept by state, local agencies, kindergarten through 12th grade school
districts and community college districts (K-14 districts), and county offices of
education. These activities include: (1) providing copies of public records with
portions exempted from disclosure redacted; (2) notifying a person making a
public records request whether the requested records are disclosable; (3) assisting
members of the public to identify records and information that are responsive to
the request or the purpose of the request; (4) making disclosable public records in
electronic formats available in electronic formats; and (5) removing an employee’s
home address and home telephone number from any mailing list maintained by the
agency when requested by the employee.

1I. ELIGIBLE CLAIMANTS

Any city, county, city and county; special district; or municipal corporation; or
other political subdivision; or any board, commission or agency thereof; or other
local public agency; joint powers authority or entities that are legislative bodies of
a local agency pursuant to subdivisions (¢) and (d) of Government Code Section
54952: and, any kindergarten through 12th grade school districts and community
college districts (K-14 districts), and county offices of education.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, as amended by Statutes of 1998, Chapter 681
(which became effective on September 22, 1998), states that a test claim shall be
submitted on or before June 30 following a fiscal year in order to establish
eligibility for reimbursement for that fiscal year.

On October 10, 2002, the County of Los Angeles filed the subject test claim and
therefore the reimbursement period is considered to have begun on July 1, 2001 for
those statutory provisions then in effect. :

Actual costs for one fiscal year shall be included in each claim. Pursuant to section
17561, subdivision (d)(1) of the Government Code, all claims for reimbursement
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of initial years’ costs shall be submitted within 120 days of notification by the
State Controller of the issuance of claiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be
allowed, except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
costs may be claimed

Actual costs are those costs actually incurred to implement the mandated
activities. Actual costs must be traceable and supported by source documents that
show the validity of such costs, when they were incurred, and their relationship to
the reimbursable activities. A source document is a document created at or near
the same time the actual cost was incurred for the event or activity in question.
Source documents may include, but are not limited to, employee time records,
including time survey forms, time logs, sign-in sheets, and, invoices, receipts and
unit cost studies using source documents.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, I certify (or declarc) under penalty of perjury
under the laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be
substituted for source documents.

Claimants may use time studies to support labor [salary, benefit and associated
indirect] costs when an activity is task-repetitive. Time study usage is subject to
the review and audit conducted by the State Controller’s Office. The reimbursable
time recorded on each time survey form must be for specific reimbursable
activities as detailed herein. An employees reimbursable time is totaled and then
multiplied by their productive hourly rate, as that term is defined in the State
Controller’s Office annual claiming instruction manual, found on www.sco.ca.gov.
If a time study sample is used to claim time for 4 through 9 staff, at least 2 staff
should be time surveyed. If 10 or more staff are claimed, a 20% sample, rounded to
the nearest whole number of cases, should be taken. '
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Scope of Reimbursable Activities

The claimant is only allowed to claim, and be reimbursed for, increased costs for
reimbursable activitics identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

For each eligible claimant, the following activitics are reimbursable:

1. To develop policies, protocols, manuals and procedures for implementing
following reimbursable California Public Record Act (CPRA) provisions:

a. Determining whether electronic records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)

b. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).)

¢. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).)

d. When an extension of time is required in complying with the 10 day
requirement, developing or reviewing language providing a legal basis
for the extension. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

¢. Identifying litigation, claims, and related records which may be
disclosable and may be responsive to the request or to the purpose of
the request, if stated, and provide suggestions for overcoming any
practical basis for denying access to the records or information sought.
(Gov. Code, § 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).)
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f If a request is denied, in whole or i parl, preparing or reviewing a

written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

2. To develop data base software or manual system(s) for tracking and
processing public records request actions to implement reimbursable test
claim provisions (as stated above).

3. To purchase or lease computers {o monitor and document public records
request actions to implement reimbursable test claim provisions (as stated
above). (Use for other purposes is not reimbursable.)

4. To develop or update web site(s) for public record act requests to
implement reimbursable test claim provisions (as stated above).

5. Annual training programs on implementing reimbursable test claim
provisions, including reimbursement for trainee and trainer
participation, curriculum development, equipment and supplies

6. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)

a. Receiving, logging and tracking oral (in-person or telephone),
~ written, e-mail and fax requests for electronic public records.

b. Determining whether the electronic public records request falls
within the agency’s jurisdiction.

c¢. Determining whether the request reasonably describes any
identifiable electronic records(s) and conferring with the
requestor if clarification is needed.

d. Meeting and/or conferring with specialized systems and/or other
local agency staff to identify access to pertinent electronic
records. Tf external public entities have oversight and/or
ownership of the requested electronic data or information,
meeting and/or conferring with those entities to provide the
requested electronic data or information. '
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e. Conducting legal reviews, research and analysis of the requested
electronic record(s) to determine if the requested electronic
record(s) or parts thereof are subject to statutory and case law
“disclaimers, i.e. are disclosable. Reimbursement includes, but is not
limited to, legal staff and/or legal contract services costs and the
associated costs of legal data base services.

f. Processing the requested electronic record(s) or parts thereof that
are disclosable.

g. Reviewing the electronic record(s) to be sent to the requestor to
ensure compliance with statutory and case law exemptions.

h. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested electronic record(s).

i. Copying or saving electronic record(s) and accompanying
correspondence.\ '

j. Sending or transmitting the electronic records to the requestor

k. Sending or transmitting the electronic records to the requestor.
1. Tracking the shipment of requested CPRA electronic records.

7.Within 10 days, determining whether records or parts thereof are
not subject to statutory and case law exemptions in order to
determine if such records are disclosable; and, developing or
reviewing language to notify the person making the request of the -
determination and the reasons for the determination. ((Gov. Code, §
6253, subd. (¢) (Stats. 2001, ch. 982).)

a. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply with the 10 day time
limit to notify the requestor if the requested record(s) or parts
thereof are disclosable and the reason for the determination.

b. Determining whether the public record(s) request falls within the
agency’s jurisdiction. '
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Determining whether the request reasonably describes any

Meeting and/or conferring with local agency staff to identify access
to pertinent records. If external public entities have oversight and/or
ownership of the requested data or information, meeting and/or
conferring with those entities to provide the requested data or
information.

Conducting legal reviews, research and analysis of the requested
records to determine if the requested electronic record(s) or parts
thereof are subject to statutory and case law disclaimers, i.e. are
disclosable. Reimbursement includes, but is not limited to, legal
staff and/or legal contract services costs and the costs of legal data
base services.

Within 10 days of receipt of the public record(s) request, developing
and reviewing language to notify the requestor of the disclosure

determination and the reasons for the determination.

Processing and reviewing the record(s) to be sent to the requestor to
ensure compliance with statutory and case law exemptions

Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

Copying or saving record(s) and accompanying correspondence.
Sending or transmitting the records to the requestor.

Tracking the shipment of requested CPRA records.

If the 10-day time limit of Government Code section 6253 is

extended by a local agency or K-14 district due to “unusual
circumstances” as defined by Government Code section 6253,
subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his
or her designee, shall provide written notice to the person making
the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched. (Gov. Code, §
6253, subd. (c) (Stats. 2001, ch. 982).) :
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a. Reviewing the following “unusual circumstances” (in
Government Code section 6253, subdivision (c)(1)-(4)) to determine
which are relevant in justifying an extension of the 10 day time limit
in providing the requested document(s).

(1) The need to search for and collect the requested records from field
facilities or other establishments that are separate from the office
processing the request.

(2) The need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records that are
demanded in a single request.

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest
in the determination of the request or among {wo oOr more
components of the agency having substantial subject matter
interest therein.

(4) The need to compile data, to write programming language or a
computer program, or o construct a computer report to extract

data.

a. Meeting and/or conferring with local agency staff, including legal
staff, to determine the date on which a determination is expected to
be dispatched to the person making the request. If other
establishments have oversight and/or ownership of .the requested
data or information, meeting and/or conferring with those staff to
ascertain an expected determination date.

b. Drafting, editing and reviewing a written notice to the person
making the request, setting forth the reasons of the extension and the
date on which a determination is expected to be dispatched.

c.Preparing, and obtaining agency head, or his or her designee,
approval and signature of, the extension notice and accompanying
correspondence.

d.Copying or saving the extension notice and accompanying
correspondence. =
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e. Sending or transmitting the notice and accompanying
correspondence to the requestor.

f Tracking delivery of the notice and accompanying
correspondence to the requestor.

" 9. When a member of the public requests to inspect a public record or
obtain a copy of a public record:

s assist the member of the public to identify records and information that .
are responsive to the request or to the purpose of the request, if stated;

b. describe the information technology and physical location in which the
records exist; and

c. provide suggestions for overcoming any practical basis for denying
access to the records or information sought.

To implement Sections (9) a., b., c. (above):

(i) Recciving, logging and tracking oral (in-person or telephone), written,
e-mail and fax requests to comply with public requests to inspect a
public record or  obtain a copy of a public record.

(ii) Determining whether the public record(s) request falls within the
agency’s jurisdiction.

(iii) Determining whether the request reasonably describes any identifiable
records(s) and conferring with the requestor if clarification is needed.

(iv) Meeting and/or conferring with local agency staff to identify access to
pertinent records. If external public entities have oversight and/or
ownership of the requested data or information, meeting and/or
conferring with those entities to provide the requested data or
~information.

(v) Conducting legal reviews, research and analysis of the requested
records to determine if the requested record(s) or parts thereof are
subject to statutory and case law disclaimers, i.e. are disclosable.
Reimbursement includes, but is not limited to, legal staff and/or legal
contract services costs and the costs of legal data base services.
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(vi) Identifying litigation, claims, and related record(s) which may be
disclosable and may be responsive to the request or to the purpose of
the request, if stated; and provide suggestions for overcoming any
practical basis for denying access to the records or information sought.

(vit) Developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

(viii)  Processing and reviewing the record(s) to be sent to the requestor
to ensure compliance with statutory and case law exemptions.

(ix) Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

(x) Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

(xi) Copying or saving record(s) and accompanying correspondence.
{(xi1) Sending or transmitting the records to the requestor.
(xii1) Sending or transmitting the records to the requestor.

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency
makes available an index of its records. (Gov. Code, § 6253.1, subds. (a) and
(d) (Stats. 2001, ch. 355).)

g. Analyzing practical problems in providing access to the records
or information sought and developing suggestions for overcoming any
practical basis for denying access to the records or information sought.

9. If a request is denied, in whole or in part, preparing or reviewing a
written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

If a written request for inspection or copies of public records is
denied in whole or in part:
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a. Meeting and/or conferring with staff, including but not limited to
legal staff, to review and finalize the analysis, findings and
conclusions providing the basis for the denial determination.

b. Drafting and editing a written response that includes a determination
that the request is denied.

c. Preparing, and obtaining agency head, or his or her designee,
approval and signature of, the denial response and accompanying
correspondence.

d. Copying or saving the written denial response and accompanying
correspondence.

e. Copying or saving the denial response and accompanying
correspondence.

f. Sending the denial response and accompanying correspondence to
the requestor.

g. Tracking delivery of the denial response and accompanying
correspondence to the requestor.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost clements must be identified for each reimbursable activity
identified in Section IV, Reimbursable Activities, of this document. Each claimed
reimbursable cost must be supported by source documentation as described in Section
IV. Additionally, each reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The
following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name,
job classification, and productive hourly rate (total wages and related
benefits divided by productive hours). Describe the specific reimbursable
activities performed and the hours devoted to each reimbursable activity
performed. '
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2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or
expended for the purpose of the reimbursable activities. Purchases shall be
claimed at the actual price after deducting discounts, rebates, and allowances
received by the claimant. Supplies that are withdrawn from inventory shall
be charged on an appropriate and recognized method of costing, consistently
applied. -

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report
the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the services that were performed during the
period covered by the reimbursement claim. If the contract services are also
used for purposes other than the reimbursable activities, only the pro-rata
portion of the services used to implement the reimbursable activities can be
claimed. Submit contract consultant and attorney invoices with the claim
and a description of the contract scope of services.

4. Capital Assets and Equipment

Report the purchase price paid for capital assets and equipment (including
computers) necessary to implement the reimbursable activities. The
purchase price includes taxes, delivery costs, and installation costs. If the
capital asset or equipment is also used for purposes other than the
reimbursable activities, only the pro-rata portion of the purchase price used
to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the
reimbursable activities. Include the date of travel, destination point, the
specific reimbursable activity requiring travel, and related travel expenses
reimbursed to the employee in compliance with the rules of the local
jurisdiction. Report employee travel time according to the rules of cost
element A.l, Salaries and Benefits, for each applicable reimbursable
activity.

B. Indirect Cost Rates
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Indirect costs are costs that are incurred for a common or joint purpose, benefiting more
than one program, and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both
(1) overhead costs of the unit performing the mandate; and (2) the costs of the central
government services distributed to the other departments based on a systematic and
rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMB) Circular A-87. Claimants
have the option of using 10% of direct labor, excluding fringe benefits, or preparing an
Indirect Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87. Attachments A and B) and the indirect costs shall
" exclude capital expenditures and unallowable costs (as defined and described in OMB
Circular A-87 Attachments A and B). However, unallowable costs must be included in
the direct costs if they represent activities to which indirect costs are properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct
salaries and wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
classifying a department’s total costs for the base period as either direct
or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this
process is an indirect cost rate which is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
separating a department into groups, such as divisions or sections, and
then classifying the division’s or section’s total costs for the base period
as either direct or indirect, and (2) dividing the total allowable indirect
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costs (net of applicable credits) by an equitable distribution base. The
result of this process is an indirect cost rate that is used to distribute
indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected.

V. RECORD RETENTION
Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement
claim for actual costs filed by a local agency or school district pursuant to this
" chapter is subject to the initiation of an audit by the Controller no later than three
years after the date that the actual reimbursement claim is filed or last amended,
whichever is later. However, if no funds are appropriated or no payment is made
to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of
initial payment of the claim. In any case, an audit shall be completed not later than
two years after the date that the audit is commenced. All documents used to
support the reimbursable activities, as described in Section IV, must be retained
during the period subject to audit. If an audit has been initiated by the Controller
during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VIL. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of
the same statutes or executive orders found to contain the mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate
from any source, including but not limited to, service fees collected, federal funds,
and other state funds, shall be identified and deducted from this claim.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall
issue claiming instructions for each mandate that requires state reimbursement not
later than 60 days after receiving the adopted parameters and guidelines from the
Commission, to assist local agencies and school districts in claiming costs to be
reimbursed. The claiming instructions shall be derived from the test claim decision
and the parameters and guidelines adopted by the Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the
claiming instructions shall constitute a notice of the right of the local agencies and
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school districts to file reimbursement claims, based upon parameters and
guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state
agency for reimbursement of mandated costs pursuant to Government Code section
17571. If the Commission determines that the claiming instructions do not
conform to the parameters and guidelines, the Commission shall direct the

" Controller to modify the claiming instructions and the Controller shall modify the
claiming instructions to conform to the parameters and guidelines as directed by
the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
‘Government Code section 17557, subdivision (d), and California Code of
Regulations, title 2, section 1183.2,

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal
and factual basis for the parameters and guidelines. The support for the legal and
factual findings is found in the administrative record for the test claim. The
administrative record, including the Statement of Decision, is on file with the
- Commission.
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DECLARATION OF DIANE C. REAGAN State Mandates
I, Diane C. Reagan, declare as follows:

1. [ am a licensed, practicing attorney in'the State of California. I have been a
member of the California Bar since 1981; my state bar number is 98709. Immediately before
beginning my employment with the Office of the Los Angeles County Counsel in 1994, I was
engaged in an estate planning and probate private practice, and prior to that, [ was employed by
the State of California Department of Corporations, in the Securities Regulation Division, as
Senior Corporations Counsel. I am a Principal Deputy County Counsel in the Office of the Los
Angeles County Couﬁsel, attorneys of record for the County of Los Angeles. I have represented

. many County departments and several commissions during my seventeen (17) year tenure with
this office. I have personal knowledge of the f_acts set forth herein, except as to those stated on -
information and belief and, as to those, I am informed and believe them to be true. If called asa
witness, I could and would competently testify td the matters stated herein.

2. Among other assignments in the Health Services Division, my primary
responsibility is provide advice, transactional and litigation services to the Department of
Animal Care and Control. Currently, I am also the County Counsel attorney designated to
respond to Public Record Act requests from a specific requestor; which includes working with

‘the Board of Supervisors' staff, and several other County departments, including, but not limited
‘to, the Office of the Chief Executive Officer, the Auditor/Controller, the Hea.ltﬁ Services
Department, the Department of Public Health, the Department of Public Social Services, and the
Sheriff Department. 1 have represented the Department of Animal Care and Control ("DACC™)
as its general counsel for over twelve (12) years. During that time period, 1 have been
personally responsible for assisting DACC in responding to requests for public records under
the California Public Records Act (CPRA).

3. I declare that I have read the conclusion of the Commission on State Mandates’

California Public Records Act decision, issued on May 31, 2011, finding that the following local

agency services are reimbursable:

HOA.801331.1 60 -1-
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a. Ifrequested by a person making a public records request for a public record

kept in an electronic format, provide a copy of a disclosable electronic record in the
electronic format requested if the requested format is one that has been used by the agency

to create copies for its own use or for provision to other agencies. {Gov. Code, § 6253.9,

subd. (a)(2) (Stats. 2000, ch. 982).)

b. Within 10 days from receipt of a request for a copy of records determine whether
the request, in whole or in part, seeks copies of disclosable public records in the possession
of the local dgency or K-14 district and notify the person making the request of the
determination and the reasons for the determination. (Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).) | |

¢. If the 10-day time limit of Government Code section 6253 is extended by a local

agency or K-14 district due to “unusual circumstances” as defined by Government Code section
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her designee, shall
provide written notice to the person making the request, setting forth the reasons of the extension
and the date on which a determination is expected to be dispatched. (Gov. Code, § 6253, subd. (c)

(Stats. 2001, ch. 982).)

d. When a member of the public requests to inspect a public record or obtain a

copy of a pﬁblic record:

i. assist the member of the public to identify records and information that

are responsive to the request or to the purpose of the request, if stated;
ii. describe the information technology and physical location in which the
records exist; and
iii. provide suggestions for overcoming any practicél basis for denying
access to the records or information sought.
These activities are not reimbursable when: (D) the public records requested are made
available to the member of the public through the procedures set forth in Government Code

section 6253; (2) the p_ublic agency determines that the request should be denied and bases that

61 4.
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determination solely on an exemption listed in Government Code section 6254, or (3) the public

agency makes available an index of its records. (Gov. Code, § 6253.1, subds. (a) and (d) (Stats.
2001, ch. 355).)

e. Not applicable to the County of Los Angeles.

f. Not applicable to the County of Los Angeles.

g. If arequest is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the request is denied.
(Gov. Code, § 6255, subd. (b} (Stats. 2000, ch. 982).)

4. I have analyzed the activities that I have been doing to assist DACC and other
County departments to comply with the Public Record Act requirements set forth above.
5. It is my information and belief that the legal activities performed by me on behalf

of the County are reasonably necessary in the implementation of the above provisions of the

California Public Record Act.

6. I have reviewed Attachment A which includes and summarizes County Counsel's
statutory and reasonably necessary activities for inclusion in Los Angeles County’s proposed
paraméters and guidelines as reimbursable service components.

7. On occasion, I have acted as the County designated responder to frequent
requesters who make frequent requests for public records over a period of months, or even
years. Often, such requests lack specificity, are misdirected to the wrong department or person,
involve voluminous records or are records that must be cufled from databases. Frequently,
requests for public records are buried within long e-mails or letters. These type of requests are
extremely time consuming to respond to, and often require research, meetings, phone calls and
e-mail exchanges to determine an appropriate response. For example, Attachment B is a listing
of reSporises to one frequent requestor relating to public records requests and related requests for
the first six months of 2011. Attachment C includes two examples of responses to that
requestor. [ declare on information and belief that between January 31, 2011 and May 31, 2011,
I spent forty-eight (48) hours performing tasks relating to correspondence from the frequent
requestor referenced in Attachments B and C. Most of the tasks performed to respond to the

62 .
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correspondence were performed to comply with the reimbursable public record requirements set

forth above and in Attachment A. My hourly billing rate is $226.07 per hour.

8. I am personally conversant with the foregoing facts and if so required, I could

and would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are therein

stated as information and belief, and as to those matters I believe them to be true.

A |
Executed on June 20, 2011, at Los Angeles, California.

Dlane C. Reagan
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Los Angeles County’s Proposed Parameters and Guidelines

Statutorily Required and ‘Reasonably Necessary’ [Govt. Code § 17557(a)] Activities
California Public Record Act Test Claims (02-TC-10, 02-TC-51)

Animal Care and Control to develop and update policies, protocols,

1. To assist the Department of
able California Public Record Act

manuals and procedures for implementing following reimburs
(CPRA) provisions:

whether electronic records or parts thereof are not subject to statutory and case

a. Determining
h records are disclosable. (Gov. Code, § 6253.9, .

law exemptions in order to determine if suc
subd. (a)}(2) (Stats. 2000, ch. 982).)
b. Within 10 days, determining whether records or parts thereof are not subject to statutory and
case law exemptions in order to determine if such records are disclosable; and, developing
making the request of the determination and the

or reviewing language to notify the person
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

time is required in complying with the 10 day requirement,

¢. When an extension of
asis for the extension. (Gov. Code, §

developing or reviewing language providing a legal b
6253, subd. (c) (Stats. 2001, ch. 982).)

d. When a member of the public requests to inspect a public record or obtain a copy of a public
record: '

1. assist the member of the public to identify records and information that are responsive
to the request or to the purpose of the request, if stated;

3. describe the information technology and physical location in which the records exist;

and

3. provide suggestions for overcoming any practical basis for denying access to the
records or information sought.

These activities are not reimbursable when: (I} the public records requested are made available to the
member of the public through the procedures set forth in Government Code section 6253; (2) the
public agency determines that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency makes available an
index of its records. (Gov. Code, § 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).)

i

e. If arequest is denied, in whole or in part, preparing or reviewing a written response to a
written request for inspection or copies of public records that includes a determination that

the request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).
2. On-going training to implement reimbursable test claim provisions, including reimbursement for
policy guidelines. ~

HOA.801333.1
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or parts thereof are nof subject to statutory and case faw
253.9, subd.

(a)(2) (Stats. 2000, ch. 982).)

a.

i

RE

k.

Receiving, logging and tracking oral (in-person or telephone), written, e-mail and fax
requests for electronic public records. -

Determining whether the electronic public records request falls within the agency’s
jurisdiction.

Determining whether the request reas'onably describes any identifiable electronic records(s)
and conferring with the requestor if clarification is needed.

Meeting and/or conferring with specialized systems and/or other local agency staff to :
identify access to pertinent electronic records. If external public entities have oversight
and/or ownership of the requested electronic data or information, meeting and/or conferring
with those entities to provide the requested electronic data or information.

Conducting legal reviews, research and analysis of the requested electronic record(s) to
determine if the requested electronic record(s) or parts thereof are subject to statutory and
case law disclaimers, i.e. are disclosable. Reimbursement includes, but is not limited to,

Tlegal staff and/or legal contract services costs and the associated costs of legal data base

services.

Processing the requested electronic record(s) or parts thereof that are disclosable.

Reviewing the electronic record(s) to be sent to the requestor to ensure complance with
statutory and case law exemptions.

Preparing, and obtaining supervisory approval and signature of, cotrespondence
accompanying the requested electronic record(s).

Copying or saving electronic record(s) and accompanying correspondence. ¥
Sending or transmitting the.electronic records to the requestor.

Tracking the shipment of requested CPRA electronic records.

4. Within 10 days, determining whether records or parts thereof are not subject to statutory and
case law exemptions in order to determine if such records are disclosable; and, developing or
reviewing language to notify the person making the request of the determination and the reasons
for the determination. ((Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

a.

Receiving, logging and tracking oral (in—persbn or telephone), written, e-mail and fax
requests to comply with the 10-day time limit to notify the requestor if the requested
record(s) or parts thereof are disclosable and the reason for the determination.

Determining whether the public record(s) request falls within the agency’s jurisdiction.

HOA.801333.1
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¢. Determining whether the request reasonably describes any identifiable records(s) m%ate Mandates
conferring with the requestor if clarification is needed.
d. Meeting and/or conferring with local agency staff to identify access to pertinent records.
and/or ownership of the requested data or

If external public entities have oversight
information, meeting and/or conferring with those entities to provide the requested data or

information.

e. Conducting legal reviews, research and analysis of the requested records to determine if the

requested electronic record(s) or parts thereof are subject to statutory and case law
disclaimers, i.e. are disclosable. Reimbursement includes, but is not limited to, legal staff

* and/or legal contract services costs and the costs of legal data base services.
ublic record(s) request, developing and reviewing

£ Within 10 days of receipt of the p
language to notify the requestor of the disclosure determination and the reasons for the

determination.

Processing and reviewing the record(s) to be sent to the requestor to ensure compliance with

statutory and case law exemptions.
al and signature of, correspondence
accompanying the requested record(s).

i. Copying or saving record(s) and accompanying correspondence.

J-
k. Tracking the shipment of requested CPRA. records.
de section 6253 is extended by a local agency or

K-14 district due to “unusual circumstances” as defined by Government Code section 6253,

subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her designee, shall
the request, setting forth the reasons of the
e dispatched. (Gov. Code,

Sending or transmitting the records to the requestor.

extension and the date on which a determination is expected to b
§ 6253, subd. (c) (Stats. 2001, ch. 982).)

a. Reviewing the following “unusual circumstances” (in Government Code section 6253,
subdivision (c)(1)-(4)) to determine which are relevant in justifying an extension of the 10

day time limit in providing the requested document(s).

(i) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(ii) The need to search for, collect, and appropriately exarmine a voluminous amount of
separate and distinct records that are demanded in a single request.

(iif) The need for consultation, which shall be conducted with all practicable speed, with
another agency having substantial interest in the determination of the request or among

HOA 801333.1
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two or more components of the agency having substantial subject matter interef MistMANdates

(iv) The need to compile data, to write programming language or a computer program, or to

construct a computer report to extract data.

Meeting and/or conferring with local agency staff, including legal staff, to determine the
date on which a determination is expected to be dispatched to the person making the request.
If other establishments have oversight and/or ownership of the requested data or
information, meeting and/or conferring with those staff to ascertain an expected

determination date.

ritten notice to the person making the request, setting

Drafting, editing and reviewing a w
forth the reasons of the extension and the date on which a determination is expected to be

dispatched.

Preparing, and obtaining agency head, or his or her designee, approval and signature of, the

extension notice and accompanying correspondence.
Copying or saving the extension notice and accompanying comrespondence.
Sending or transmitting the notice and accompanying correspondence o the requestor.

Tracking delivery of the notice and accompanying correspondence to the requestor.

er of the public requests fo inspect a public record or obtain a copy of a public

record:

a.

b.

C.

assist the member of the public to identify records and information that are responsive to

the request or to the purpese of the request, if stated;

describe the information technology and physical location in which the records exist; and

provide suggestions for overcoming any practical basis for denying access to the records
or information sought.

To implement Sections (6) a., b., ¢. (abovey:

n-person or telephone), written, e-mail and fax

(i) Receiving, logging and tracking oral (i
a public record or  obtain a copy of

requests to comply with public requests to inspect
a public record.

(i) Determining whether the public fecord(s) request falls within the agency’s jurisdictioh.
(iii) Determining whether the request reasonably describes any identifiable records(s) and

conferring with the requestor if clarification is needed. :
ency staff to identify access to pertinent

(iv) Meeting and/or conferring with local ag
records. If external public entities have oversight and/or ownership of the requested
' i
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data or information, meeting and/or conferring with those entities to provide the

requested data or information.

(v) Conducting legal reviews, research and analysis of the requested records to determine if
the requested record(s) or parts thereof are subject to statutory and case law
disclaimers, i.e. are disclosable. Reimbursement includes, but is not limited to, legal
staff and/or legal contract services costs and the costs of legal data base services.

related record(s) which may be disclosable and may
the purpose of the request, if stated; and provide
I basis for denying access to the records or

(vi) Identifying litigation, claims, and

" be responsive to the request or to

. suggestions for overcoming any practica
information sought.

(vii) Developing and reviewing Janguage to notify the requestor of the disclosure

determination and the reasons for the determination.

(viii)Processing and reviewing the record(s) to be sent to the requestor to ensure compliance
with statutory and case law exemptions. '

(ix) Preparing, and obtaining supervisory apptroval and signature of, correspondence
- accompanying the requested record(s).

(x) Preparing, and obtaining supervisory approval and signature of, correspondence

accompanying the requested record(s).
(xi) Copying or saving record(s) and accompanying correspondence.
(xii) Sending or transmitting the records to the requestor. |

(xiii)Sending or transmitting the records to the requestor.

when: (1) the public records requested are made available to the
edures set forth in Government Code section 6253; (2) the
public agency determines that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency makes available an
index of its records. (Gov. Code, § 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).)

These activities are not reimbursable
member of the public through the proc
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List of 2011 County Correspondence/Relevant Documents

Received
June 23, 2011
Commission on
State Mandates

‘Regarding‘Public Record Act Requests/Claims

Tab No. Date Author Description of Response

1 1/4/11 Diane Reagan Letter responding to e-mails of 12/31/10 and 1/3/11.

2 1/6/11 Diane Reagan Letter responding to e-mail of 1/4/11.

3 1/14/11 Diane Reagan Letter responding to Recent Correspondence of 1/4/11,
1/6/11, 1/10/11 and 1/12/11.

4 1/27/11 Diane Reagan Letter responding to various communications to County
' officials and employees of 1/20/11, 1/21/11 and 1/25/11.
5 2/4/11 Diane Reagan Letter responding to various communications to County

_ officials and employees of 1/25/11, 1/28/11 and 2/3/11.
6 2/14/11 Diane Reagan Letter responding to various commuriications to County
' officials and employees of 2/3/11, 2/8/11 and 2/11/11.
7 2/28/11 Diane Reagan Letter responding to various communications to County
officials and employees of 2/15/11, 2/18/11 and 2/23/11.
8 3/17/11 Diane Reagan Letter responding to various communications to County
officials and employees of 2/24/11, 3/7/11, 3/10/11 —
3/16/11 and 3/11/11.
9 4/4/11 Diane Reagan Letter responding to various communications to County
_ officials and employees of 3/22/11 and 3/25/11.
10 5/13/11 Diane Reagan Letter responding to various communications to County
" ' officials and employees of 5/6/11, 5/7/11 and 4/5/11.
11 5/16/11 Richard Mason E-mail responding to e-mail of 5/13/11.
112 5/18/11 Diane Reagan Letter
13 5/18/11 Richard Kudo E-mail responding to e-mail of 5/17/11.
14 5/27/11 Diane Reagan Letter responding to E-mail to County officials and
_ employees of 5/18/11.
15 6/1/11 | Katherine Medina | E-mail regarding review of claims.
16 6/3/11 Diane Reagan Response to Recent e-mails to County
officials/employees of 5/25/11.
17 6/7/11 Jackie Lacey Chief | Response to Mr. equest for a meeting with
Deputy District District Attorney Steve Cooley.
Attorney
18 6/10/11 Diane Reagan Letter responding to various communications to County
officials/employees of 5/31/11 and 6/7/11.
19 6/13/11 Katherine Medina | E-mail regarding BOS meeting minutes.
20 6/17/11 Diane Reagan Letter responding to various communications to County
officials/employees of 6/6/11, 6/7/11, 6/10/11 and
_ 6/11/11.
21
22
23
24

HOA.757803.1
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S Eamibit1-Page11  Artachment C
COUNTY OF LOS ANGELES 95
Commission on
OFFICE OF THE COUNTY COUNSEL State Mandates
648 KENNETH HAKN HALL OF ADMINISTRATION :
500 WEST TEMPLE STREET
LOS ANGELES, CALIFORNIA 90012-2713 TELEPHONE
(213) 974-1868
ANDREA SHERIDAN ORDIN FACSIMILE
County Counsel June 17, 2011 (213) 680-2165
TDD
{213) 633-0901

VIA E-MAIL & U.S. MAIL

-

Re: Response to various communications to County officials
and employees

Dear Mr. JIjNP

This is in response to your requests for records under the Public Records
Act (Govt. Code § 6250 et seq.) and for other information, received on June 6,

~ June 7, June 10 and June 11, 2011, addressed to various County officials and

employees.

1. Enclosed fax request of June 6, 2011 to Ms. Hamai asking for a copy of
County Counsel's response to the Board of Supervisors' March 8, 2011 request

relating to the dangerous dog ordinance:
Any response to the Board of Supervisors fram County Counsel on

this subject is privileged under the attorney-client privilege, and is therefore,
exempt from disclosure under Government Code § 6254(k).

2 Enclosed e-mail and fax request dated June 7. 2011 entitled:
"Supervisorial Trips to Washington, D.C. by the {LA County Board of

Supervisors}™:

We have begun to gather the information you requested relating to the
Board's trips to Washington, D.C. for the years 2008-2011. Please be advised that
we are extending the time to respond by an additional fourteen (14) days, under
Government Code § 6253 subd. (¢} due to the existence of unusual circumstances
arising from the broad scope of your request. These unusual circumstances
include the need to consult with other county departments and to search for,
collect and review records from several years in order to identify responsive, non-

HOA 8012671
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Exhibit 1 - Page 12 ‘ Received
) June 23, 2011
Commission on

exempt records. You will be provided with a determination on or before July 1, State Mandates

2011, as to whether or not we are able to identify any disclosable public records
responsive to the terms of your request. At that time, we will also give you an

estimate of when these records will be available.

Please note, however, that some of the disclosable records may need to be
redacted, or may be exempt from disclosure under the following authority:
Government Code Sec. 6254 (k); Government Code Sec. 6255 and protections
relating to the right to privacy under Art.1 sec.1 of the California Constitution and

California common law.

In addition, item numbers 3, 4 and 8 in your list of 8 items, are not
requests for public records under the Public Records Act. If you have a request
. for a public record relative to the statements made under those items, please

identify the record(s) requested.
1. Enclosed e-mail dated June 10, 2011 to the Executive Office regarding .
a landscaping project in Cudahy:

The questions regarding the landscaping project are not a request for
public records under the Public Records Act. Accordingly, your inquiries will be
forwarded to the Department of Public Works for response.

4. Enclosed e-mail dated Saturday, June 11, 2011 (deemed received on
June 13. 2011) to Richard Kudo statin that "PRA requests below have still not

been fulfilled:"

Your request is vague and ambiguous as to what request for public
records has not been fulfilled. Please identify with specificity the public record(s)

sought.

In accordance with your mother's and Mr. Bowen's request, we will not
copy them on our correspondence with you. You may forward any further written

questions to me.

Very truly yours,

ANDREA SHERIDAN ORDIN
County Counsel

- By ,DCA»Z C M
DIANE C. REAGAN
Principal Deputy County Counsel

Health Services Division.

DCR:vn
Enclosures

HOA 801267.1
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COUNTY OF LOS ANGELES “"“‘“‘“"‘““‘gﬂ‘ﬁe 23, 2011
; : : waugOMmMission on
BOARD OF SUPERVISORS | umaosg ote Mandates
KENST T HAHN HALLOF ADMISTRATION i
0 WEST TEMPLE STREET, ROOM 315 ZEN YARLSCAGRY
< ‘ 105 ANGELES, CALIFCRNEGA 9012
{2!5}'!’44131'!-:\1(&1}}&"0%36 DUON KNARE .
SACHI A HAMAI
EXEEUTIVE OFFICER MICHAEL D, ANTONOW L
March 9, 2011
- T0: Andrea Sheridan Ordin
County Counsel

FROM: Sachi A. iy . :
Executive

SUBJECT:  PUBLIC COMMENT REVIEW AND RESPONSE

At the Board of Supervisors' meeting held March 8, 2011, during the Public Comment
portion of the meeting, addressed the Board regarding issues of clarity in
the current County Code refating fo the time frame for an agent to petition a judge when
an anirnal is seized. During the discussion, Supervisor Antonovich requested you 1o

review JNEINREM testimony, and report back to the Board. : 7

Enclosed is a “Reguest to Address the Board” form filled out by”and a copy
of the transcript fo assist you in preparing your report. .

SAH:ct
Enclosure

c: Each Supervisor
Director of Animat Care and Control -

09030871 adminmemo, WM
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J(,'m 05 11 0444p I Exhibit 1 — Page 15
March 8, 2011

The Praliminary Transcript of the Meeting of
The Loz Angelos County Board of Supcrvisars

MOUNTAINS. AND THEY FALL, TQO. AND ALL OF TRIS CATACLASMIC
DESTRUCTICN THROUGHOUT LOS ANGELES CCOUNTY ALONG WITH THE GREAT

L8]
armss St 1

NUMBER OF LARGE BUILDINGS TIAT COLLAZPSED INTO RUINS SUCH AS
THE OLC COUNTY HOSPITAL ON MISSION MORENC IN LOS ANGELES AND
| OLD BUTLDING DOWNTOWN L.A. WILL CREATE SMOKE, DUST DIRT AND
DEBRTS THAT WILL QUICKLY RISE INTQ THE 5TEOSPHERE AND ENTER
INTO THEZ DARK THUNDER CLOUDS ARD WILL WORK WITH THE STORM TO
8 BLOCK CUT THE SUNLIﬁH% WHILE ALSQ PROVIDING A SUDDEN GIANT
AMOUNT OF CONDENSATION KUCLEI FOR TEE GIANT STORM ChUSING
HEAVY HAIL. AL-QAEDA IS SATANIC. SARTANIC AL-QAEDA TERRORISTS
ATTACK THE USA ON $/11/C1 AND AFTER THE WORLD TRADE CENTERS
FELL, GIANT SMOXE, DUST, DIRT AND DEBRIS FILLED THAT
MANHATTAN. LOCK AT THE ARCHIVAL FOOTAGE FOR YOURSELF. WHEN IT
HAPPENS IR MAY, WHOLE MOUNTAIN SIPPEDZ WILL COME CRASHING DOWK

' AND ENTIRE CITIES WILL BE DESTROYED CRUSING.

7 MIKE ANTONOVICH, MAYOR: OKAY; NOW YOU CRASHED. TUANK YOU. MR.

i3 N

| 1 5 speaxen: wAJEEEMSMRNC T A THE COUNTY RESIDENT FROM DISTRICT

31 3, AND MAYOR ANTONOVICH, I XNOW YOU ARE A DOG NOT JUST OWNER

BUT A BIG FAN OF THE DOGS BECAUSE YOU'RE FREQUENTLY HANDLING
THEM AT THE BESINNING COF THIS TELECAST. [ THINK IT'S A GREAT
MESSAGE AND SERVICE THAT YOU'RE PROVIDING BY OFFERING THESE

ASOPTED ANIMALS OFF TO THE PEOPLE OF LOS ANGELES. I THINX YOU

CRPt

This transcyipt was prepared from televiston cinsed
captiening and is not certified for Its content or form,

129
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The Preliminary Transcript of the Meoting of
The Los Angreles County Board of Supctvisors

Cdun 06 11 04adp - L Exhibit 1 — Page 16

March &, 2011

v

i1

12

0

XNOW THAT WE'VE HAD A RUN—IN_WITH THE LOS ANGELES COUNTY

COUNTY COUNSEL AND THE DEPARTMENT OF ANiMAL CARE AND CONTROL

BECAUSE THEY DID TAKE OUR ANIMALS AND AELD THEM FOR SIX MONTHS

I[N AN UNLAWFUL MANNER WITHOUT A HEARING. NOW, YOU'VE HEARD

MANY TIMES, I'M NOT.GOING TO BORE YOU WITH HOW UPSETITING THAT
WAS. WS TRIED NOT TG MAKE THAT SUPER EMOTICN. T DIPN'T COME
DOWN 1TRE WITH PICTURES OF A BEAUTIFUL STCRY. BUT WHY 1I'M4 HERE

15 BECAUSE I NOW FEEL -- AKD I MENTIONED TRIS TO MS., ORDER INA
NUMBER OF TIMES IN WRITING, THAT THERE IS SOWETHING WRORE WITH
THE CURRENT SOUNTY OCLE. PHE CTODE LOES NOT IEQUIRE THAT WIEKN

TR kK

ui

M

=

G

A AKLISLL 73 SEIEED THAT THFE AGENTS PITITICN A JUDGE

e [E1s LEFT OPEN TD TUEN, WHICE IS LOF COURSE HARSHELY

SERICHL. ¢ S LEFT
U™ TEERE NZEDS 7O 3Z SIMI LIMIT Ok TUAT TIME FRAME

CESTRAZLE. =2UT TEER

50 THAT fHINGS LIKE OCCURRED WITH MY MOM'S DOGS CAW NEVER
HAPPEN AGAIN. AND I BELIEVE THAT THE ABSENCE ©F THAT LANGUASZ
iN THE LAW, HMS. ORDERREN MRKES_IT UNCONSTITUTIONAL ON ITS
FACE. AND I'VE BEEN LOOKING INIO THE REMEDIES FOR SOLVING THAT
AND IT'S KOT THAT EASY. I THINK THE FIRST STEP, WHICH IS MY
SECOND TIME BRINGING IT TCO YOUR ATTENTIOK IN THIS FORUM, IS
fOR YOU TC VOLUNTARILY AMEND THAT LAY S0 THAT IT REQUIRES A
REASONABLE TIME FRAME SO THAT A LIEUTENANT REAL WHO IN THIS
CASE DIDN'T DO ARYTHING, OR TERRY DIDN'T DO ANYTHING BUT IN
FACT WERE COMPELLED TO GATIIER THEIR EVIDENCE, CONCLUDE TEEIR
INVESTICRTIGN BECAUSE THE HOTION THAT THZ INVISTIGATION WENT

ON FOR SIX MONTHS IS TLATLY A3SURD, AS ANYONZ COULD SEEZ. I

This transcript was prepared from television closad
captioning and is not cartifled for its cantent or form.

138"
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The Prelicninary Transcript of the Meeting of
The Los Angeles County Board of Supervisors

" Jun 08 11 0444p o
o - "— Exhibit 1 — Page 17
. March 8, 2011 .

td

wm A

wh

17

18

19

ARNOLD SACHS:; THANK YOU. TSTIMATES I'M O

MEAN, EVEN THEY SORT OF ACKXNOWLEDGED IT. THAT'S WHY B;ANE
ASED THE ANIMALS. SO I'M HOPEFUL THAT THERS'S SOME -

&3]

REAGAN REL
WAY THAT WE CAN WORK ON THAT WITHOUT HAVING TO, YOU KNOW -- I

WAS LOOKING INTO HOW YCU HAVE TO DO IT LEGALLY. II'S A BIG JOB
FOR NOKLAWYERS. WE'RE NOT INTERESTED IN A LAWSUIT. I'VE SAl1D

THAT BEFORE. OBVIOQUSLY WE KNOW ABOUT THE TIME LIMIT THERE. BUT
I WOULD BE OPEN TO YOU GUYS VOLUNTARILY LOOKING AT THAT LAW. I 4
KNOW THAT YOU WOULD NEVER WANT YOUR ANIMALS TAXEN, EVEN IF

THERE WAS SOME ALLEGATIONS THAT WERE TRUE CR FALSE. IN OUR
CASE THEY WERE COMPLETELY FALSE, THE ANIMALS WERE INVOLVED IN
A SCUSFLE WITH OTHER DOGS. AND THE OTHER DOGS WERE

TRESPASSING. NONZ OF THE DOGS WERE HURT. AND IT RESULTED IN

THIS NORRIFYING THING. 50, YOU ANOW, MR. KNABE, DO YOU HAVE
ANYTHING TO SAY ABOUT THAT? YOU'RE NOT REALLY -- I XNOW MR.
ONE PAGE

RIDLEY~THOMAS, WHO 1 JIDN'T RZQUEST RESPOND TO OUR

COCUMENT - -

MTKE ANTONOVICH, MAYOR: THANK YOU. wE @ILl ASA THE TIPARTIMENT
(7 TUFRE AT OANY N3IED TO THANGE THE REPORTING TINE.
SPEAKER: I APPRECIATE TEAT. MR. SACHS? YOU'RE ON. YOU'RE

ATWAYS ON. YOU'VE 3EEN OF ALL DAY . ALL AFTERNOON.

FF -— SQMEITIMES I'M

OFF. ONE SECOND ONRE MONTH I'# OFF. CONSISTIENTLY.

o

This transcrpt was prepared from talavision closed
captioning and is not certified for its content or form,

iy
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Exhibit 1 — Page 18 June 23, 2011
Commission on

State Mandates
CONSTITUENT

From: NN
Sent:  Tuesday, June 07, 2011 8:45 AM
To: CONSTITUENT

Subject: Supervisorial Trips to Washington D.C. by the {LA County Board of Supervisors} Via Facsimile:
(213) 626-5427

Please provide timely responses to the following reasonable questions about the annual patlern of supervisorial

frips fo Washington.
in this unprecedented time of bett-fightening, we the residents, feel that we must be vigilant as to the manner in

which each and every cent is deptoyed by our trusted leaders. Efforts to understand the nature of the meetings in
D.C. were ignored or responded to insufficiently. The below request will provide some transparency.

Please confirm receipt of this document and indicate when those responses will be provided according to the
Public Records act.

1) Please provide a bopy of the complete roster of County employees who travelled to Washington, D.C. in
2008, 2009, 2010 and racently in May of 2011. [During the ‘Supervisors trip to Washington', as defined by the
- period when the regutarly scheduled board meeting is delayed, cancelled, or held in Washington]

2) Please provide a comprehensive list of the meeting schedules and itineraries for each of the supewiéors who
were acting on our behalf as our county representatives in the nation's capital.

3) The County website, indicatas that there was only one meeting scheduled as a matter of official business and
that it was with Senator Dianne Feinstein of Califomia in the Hari building.

4) Apparently, Supervisor Molina was absent from that May 4, 2011 meeting, as indicated on the Statement of
" proceedings.

5) Please provide a copy of each of the expenss reports for travel allowances Issued] for individual County
employees who travelled to Washington, D.C. in 2008, 2009, 2010 and recently in May of 2011.

8) Please provide a copy of the hotel bills for each of the County employees who travelled to Washingten, D.C.
in 2008, 2009, 2010 and recently in May of 2011.

7) Please provide a copy of all airline tickets, Including cost detall, for the supervisors {rip to washington or in the
alternative any invoice(s) for use of a non-commercial aircraft. ' '

8) Please dlarify that any frequent filer miles for flights to and from Washington, that were payed for with County
funds for County employees, are accrued into a separate account for the County; supervisors should not accrue

mileage at taxpayer expense. .

June 4, 2011 7 :
® L4

Fighting Words

Gov. Chris Christie of New Jersey, a Republican who has won attention for preaching belt-

tightening, faced criticism himself last week after he took a state helicopter to see his son play

a high school baseball game and then flew to a meeting of political supporters. (Mr. Christie

later paid $2,151 for the cost of flights he took to his son’s games; the State Republican
Party reimbursed the state $1,232 for the flight to meet with supporters.)

6/15/2011
| 77
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2011
Commission on

«Ieaving in the fifth inning to meet with wealthy lIowa political donors says something fhGandates
the governor's priorities. Perhaps his presidential courters can help him foot the bill so our

taxpayers aren’t on the hook for such perks when he is cailing for sacrifice.”

— Assemblywoman Valerie Vainieri Huttle, Democrat of Bergen County

“She should really be embarfassed at what a jerk she is.”
— Mr. Christie

6/15/2011
78
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Suporvisostal Trips to Washington D.C. by the {LA County Board of Supervisors} Via Facsimite: (213) 626-5427 JunesZ1 865l
_ . Commission on
State Mandates
Erom: V-
To: constituent@auditor. lacounty.gov

Subject: Supervisorial Trips to Washington D.C. by the {LA County Board of Supewisors} Via Facsimile: {213) 626-6427

Date: Tue, Jun 7, 2011 8:45 am
Please provide timely responses to the following reasonable questions about the annual pattern of supervisorial trips to
Washington.

we the residents, feel that we must be vigllant as to the manner in which

In this unprecedented time of beit-tightening,
each and every cent is deployed by our trusted leaders. Efforts to understand the nature of the mesetings in D.C. were

ignored or responded o ingufficiently. The below request will provide some fransparency.

Please confirm receipt of this document and indicate when those responses will be provided according to the Public

Records act.

1)} Please provide a copy of the complate roster of County amployees who travelled to Washington, D.C. in 2008,
20089, 2010 and recently in May of 2011. [During the ‘Supervisors trip to Washington', as defined by the period when

the regularly scheduled board meeling is delayed, cancelled, or held in Washington]

2) Please provide & comprehensive list of the meeting schedules and itineraries for each of the supervisors who were
acting on our behalf as our county representatives in the nation's capital.

3) The County website, indicates that there was only gne meeling scheduled as a matter of officlal business and that it

was with Senator Dianne Feinstein of Califomia in the Hart building.

| 4) Apparently, Supetvisor Malina was absent from that May 4, 2011 meeting, as indicated on the Statement of

' proceedings.
5) Please provide a copy of each of the expense reports {or travel altowances issued] for individual County employees
who travelled to Washington, D.C. in 2008, 2009, 2010 and recently in May of 2011.

6) Please provide a copy of the hotel bills for each of the County employees who travelled to Washington, D.C.
in 2008, 2009, 2010 and recently in May of 2011. :

ckets, including cost detall, for the supervisors trip to washington or in the

i 7)Please provide a copy of all alrine ti
| alternative any invotee(s) for use of & non-commercial aircraft.

8) Pteasa darify that any frequent flier miles for flights {o and from Washington, that were payed for with County funds
for County employees, are accrued into a separate account for the County; supervisors should not accrue mileage at

taxpayer expense.

Sune 4, 20%1

Fighting Words

Gov. Chris Christie of New Jersey, @ Repubbban‘who has won attention for preaching belt-
tightening, faced criticism himself last week after he took a state helicopter to see his son play a
high school baseball game and then flew to a meeting of political supporters. (M. Christie later
paid $2,151 for the cost of flights he took to his son’s games; the State Republican '
Party reimbursed the state $1,232 for the flight to meet with supporters.)

bitp:/ fovall.ack.com /33790~ 11 1 /aol-1fen-us/mailfPrintMessage.aspx _ Fage 10f 2
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Supervisortal Trips to Washington D.C. by the {LA County Board of Supervisors} Via Facsimile: (213) 626-5427 . ComnifREL3 s
' State Mandates

“Leaving-in the fifth inning to meet with wealthy Jowa political donors says something about the
governor's priorities. Perhaps his presidential couriers can help him foot the bill so our taxpayers
aren’t on the hook for such perks when he is calling for sacrifice.”

~— Assemblywoman Valerie Vainieri Huttle, Democrat of Bergen County

“She should really be embarrassed at what a jerk she is.”
- My, Christie |

'http:llmali.aol.:oml!i?%llljao!—lfen-usfmallfPrlmMesﬁge.aspx Page 2of 2
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Exhibit 1 — Page 22

From: Reagan, Diane

Sent: Tuesday, June 14, 2011 12:23 PM

To: Reagan, Diane

Subject: FW: Query RE: Project in Gudahy {(CRD3)

Received
June 23, 2011
Commission on

Reagan, Diane State Mandates

From: ]
Sent: Friday, June 10, 2011 2:48 PM

To: ExecutiveOffice
Subject: Fwd: Query RE: Project in Cudahy (CRD3)

Please respond appropriately in accordance with the PRA.
-----Qriginal Message---—

From: ExecutiveQffice <ExecutiveOffice @bos.lacounty.gov>
To:

Sent: Thu, May 19, 2011 9:30 am

Subject: RE: Query RE: Project in Cudahy (CRD3)

Thank you for visiting the County of Los Angeles, Board of Supervisors’ website. In response, the following e-
mail has been forwarded to each of the Five Superviserial Districts. '

From:

Sent: Thursday, May 19, 2011 9:01 AM
To: ExecutiveOffice

. Cc: Michael D. Antonovich

Subject: Query RE: Project in Cudahy (CRD3)

This bike path landscaping project in Cudahy is going out to bids in June. The residents are curious:

Clearly, the bid number is $215,000, plus a $32,000 contingency,

please explain the $299,000 in county management costs?
{ $25,000 in quality control inspections...?! Your taxpaying residents do not like the sound -

of that very much. ]

Also, what is the length of this bikepath and the wood composite deck and bench?
What is the distance from this proposed recreation area and CLARA PARK ?

What is the distance from this proposed recreation area and CUDAHY CITY PARK ?

What is the distance from this proposed recreation area and PRITCHARD FIELD ?

What is the distance from this proposéd recreation area and CITY OF BELL GARDENS JOHN ANSON FORD
PARK? '

In light of those distances (please disclose them) does this seem like a good use of more than half a million
dollars? | know from the budget hearing that Mayor Antonovich is concermned about funding Probation and
Sheriff. And he was worried that the unconstitutional conduct was being permitted...he used a very disturbing

example, but we knew what he meant.

6/14/2011 81
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Reagan, Diane State Mandates

From: Réagan, Diane _
Sent: Tuesday, June 14, 2011 12:35 PM
To: Reagan, Diane

Subject: Fw- et al. v. County of Los Angeles et al. CV~2340
Attachments: 10_20_Iuuammmeess CLAIM_-
_AND THE_RETRIBUTIVE_ LEGAL_ACTION_THAT_FOLLOWEDS.pdf,

9_13_Fwd Claim of GNNENER_-_10-1081147_001 pdf,
10_22 § CLAIM_&_ RIS >ND_CLAIM.pdf;
10_25_Re__County_of_Los_Angeles v._P _LASC_-_Case_No. Jijllin

Demand_to_withdraw_subpoena.pdf

From:
Sent: Saturday, June 11, 2011 6:43 PM
- To: Kudo, Richard
Cc: puonmlE——
Subject: Fwd NIt al. v. County of Los Angeles et al. CV—2340

What is the time frame on our case CV 11-2340 according to your underétanding, if you have one? RESPOND

Has Judicial officer Bloék indicated a date on which he would publish something? RESPOND
‘We have not heard back from your clients regarding the last settlement proposal.

.Did you share it with them? RESPOND
To be clear, please show us the document you circulated with that proposal
$0 we know you complied. We have toid you about our suspicion that you are not even remotely paying
attention and will simply attempt to wear down our resolve through the clumsy time consuming, energy
and resource tapping judicial process. Ask Richard Mason about it. He loves the long drawn out
. litigation, more than some love poetry.  It's funny how nice people get caught up in a weird business

" and wind up defending odd positions that make no sense and squander precious resources. | remember
when he told me in an email that he would never settle, because he disagreed with us about
the law... | asked him what he was talking about...we wanted reimbursement for the ilflegal impoundment
of our virtual love ones. He reminded me that he had an old dog that died... | asked what six months
of life-extension would be worth to him. You know his pension is quite robust because he's an old timer.
He confessed, alot. It was a human moment. We don't get why someone doesn't organize the motion
to settle under 913.2 - 1 know, Diane would be embarassed but still, it's the way to go. -

Please respond on Monday before 10am so that we can adjust our schedule.

.{;— l f\lso. the PRA requests below have still not been futﬁllg Ms. Jenkins has taken a new job

case you did not know, as Supervisor Ridley-Thomas's chief of staff. We were concerned that
maybe you dropped another ball and wanted to be sure PRA fulfillment would be forthcoming....
in good faith, we will not seek legal action, as we hear you are struggling at trial these days
_ but take the time to read this down and provide what has been appropriately requested.

And refrain, from future tampering of documents, such as the Lt. Real (post dated) bite report that is a bald faced
lie ' _
In County ink.

Thank you, Richard. Am | required to copy Nedra and Andrea on this? RESPOND

bW

6/14/2011 | 82
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From:

To: aordin@counsel.lacounty.gov

Sent: Fri, Apr 8, 2011 5:09 pm

Subject: Fwd: et al. v. County of Los Angeles et al. CV—-2340

fyi '
--—--0riginal Message—---
From:

To: njenkins @counsel.lacounty.gov

Co RN

Sent: Fri, Apr 8, 2011 5:02 pm

Subject-(guilf et al. v. County of Los Angeles et al. CV--2340

Nedra:

Awkwardly, we have not heard from you regarding our desire to meet and confer re: amending the
complaint. Therefore, we will wait for your motion and respond with as much vigor as we can
possibly muster, at the appropriate time. Hopefully, the Judicial officer will understand that we are
not lawyers and look more closely and carefully at the facts than you have.

1) Are you aware of any relationship between your client, Alonso Real and Judge Manuel Real, the
presiding judge in this matter? Pls Respond.

2) We are very concerned that instead of making any effort to settie our good claim, your actlons
and inactions have already increased the settlement demand and thus constitute a further
squandering of limited County resources during a time when many critical services are in serious
jeopardy. The motion that you proposed and then threatened, the other day, will burden the
judge, increase the costs for all concerned, and cause more unwanted delay to an already

protracted matter.

3) Unfess you are sure that the defect in our complaint cannot be corrected by amendment, or
some absolute bar to rellef appears on the face of the complaint, we suggest that you refrain from
taking such an action for the aforementioned as well as following reasons.

motion. Even if you ultimately obtain a dismissal

4) The Court will very likely deny a Rule 12 (b} 6
derstand that dismissals for fallure to state a

with prejudice, it may not hold up... because we un
claim have a high reversal rate on appeal.

ss along your concerns in writing, thus we, in Pro per,

do not understand the manner in which you want us to amend our complaint, For instance you

verbally questioned Mr. Bowen's standing on some but not all of our claims. What about
standing? standing? We asked you to provide this information In writing so

we could understand what specificaily you had in mind, and you said you were only obliged to
speak to us individually, but then you failed to do that and never provided your confusing questions

in writing.

5) You have refused to meet and confer or pa

6) The Court must decide whether the facts alleged in the complaint, if true, would entitle plaintiffs

to some form of legal remedy. Unless the answer is uneguivocally "no® any motion you file must
be denied. Thus a Rule 12 (b) 6 dismissal is proper only where there is either a "lack of cognizable
legal theory" or "the absence of sufficient facts alleged under a cognizable theory.” A cognizable
cialm or controversy is one that meets the basic criteria of viability for being tried or adjudicated
before a particular tribunal. The term means that the claim or controversy is within the power or

jurisdiction of a particular court to adjudicate.
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7) "A suit should not be dismissed if it is possible to hypothesize facts, consistent with theCommission on
complaint, that would make out a claim.” State Mandates

Exhibit 1 — Page 25 ”

8) Normally, plaintiff is not required to anticipate in his or her complaint defenses that my be
raised in the answer. '

9) We urge you to speak to all your clients, as you are obliged to do, and then arrange to meet

- and confer on Monday.

10) You have asserted that settlement is 'premature.” We disagree. We think It is in fact long
overdue. Please feel free to serve the documents you intend to file on we the plaintiffs at the
Board Meeting on Tuesday. We will only be there until the meeting's end. If you agree to waive
any concern re: one of us accepting on behalf of the other two of us, we approve that method of
service, in the interest of avoiding the expenditure of a single additional penny of the taxpayers
money in this kafka-esque waste of time. We are still awaiting information about the budget of
this matter that Mr. Estabrook indicated accompany all litigations (that we loathe). And we still
want to know why you sent a messenger to Malibu, without plcking up the telephone, and at what

cost?
11) Mediation? (third request}

12) We firmly belleve that the factual contentions in our com_plaint have evidentiary support or, if
specifically so identified, will likely have evidentiary support after a reasonable opportunity for

further investigation or discovery.

obtain relevant information from Los Angeles
County that clearly shouid have already been provided under the Public Records Act. The County
Counsel's frequent, unreasonable with holding of information is beyond intolerable. To be very
specific we are still waiting for all the Animal Control records that were requested formally in

writing on October 20, 2010. (attached)

15) We believe that all law abiding residents who live on a road in California are permitted to be
informed about and included in meetings or hearings with residents about their animals. We intend
to bring the members of our community forward at the appropriate time, voluntarily, to testify
about such meetings that we know took place on October 13, 1010 and other dates. As you know,
those meetings, it is alleged, were critical in the the drafting and manufacturing of evidence for the
vile and repugnant search and seizure warrant that was based on the Insidious and nakedly
malicious and retributive motives of your ciients. Ask IR iR O Joe
Heath or Maria Chong-Castillo and many others. The attorneys who put forth the strategy of
retaliation - that failed - are guilty of an egreglous violation of the Rules of Professional conduct 8.4

or waorse.

16) Any sanction imposed under rule 11 must be limited to what suffices to deter repetition of the
conduct or comparable conduct by others similarly situated. Yet, Counselor Jenkins, you have
refused to explain what you want to sanction plaintiffs for or about. You have ignored entreaties
to meet and confer intended to ease the burden on the Court entirely. Counselor Jenkins, when
you poked the plaintiffs in the chest with the threat of sanctions, as some form of threat, you
undercut your own credibllity. Itis both preposterous and insulting to think that we, the moving
parties in this grievous matter, should be sanctioned for declining to, as you put it, "walk away."

Have a hice weekend.
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Recelved

; ..Jm/f,_‘/(;} COUNTY OF LOS ANGELES Junez&zoﬁ'
7 OFFICE OF THE COUNTY COUNSEL Commission on

648 KENNETH HAHN HALL OF ADMINISTRATION State Mandates

500 WEST TEMPLE STREET

LOS ANGELES, CALIFORNIA 90012-2713 TELEPHONE

(213} 974-1368
FACSIMILE

ANDREA SHERIDAN ORDIN .
(213) 680-2165

County Counsel June 10, 2011
: TDD

(213) 633-0901

VIA E-MAIL & U.S. MAIL

_—

Re:  Response to various communications to County officials
and employees

Dear NI

This is in response to your requests for records under the Public Records
Act (Govt. Code § 6250 et seq.) and for other information, received on May 31,
2011 and Fune 7, 2011, addressed to County officials and employees,

1.” Enclosed e-mail request of May 31, 2011 to Ms. Logan regarding

meetings of the Board of Supervisors:
a. Since [ have been desxgnated to be the contact person with

respect to your non-litigation inquiries, Ms, Hamai respectﬁllly declines your

request for her to call you.
b. Meetings begin at approximately the time stated on the agenda;

records of exact meeting beginning and ending times are not available.
c. Public comments are generally taken before closed session

items are heard. The Board room was available for public comment prior to the
beginning of the 10 am closed session on May 31, 2011. Another public
comment period was available during the regular meeting which began at
approximately 1 p.m. Any items a member of the public wishes to comment on

may be noted on the form completed by each speaker.
d. You may access the County Code through the County website

at http://lacounty.gov/wps/portal/lac. Click on "Public Information" in the top
right corner of the page, then go to "County Code." When you reach the County
Code page, you will find a search box, permitting you to type in a code section.

HOA.799652.1
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2. Enclosed e-mail request dated May 31, 2011 to various County Commission on

: State Mandates

officials and employees regarding ethics training:

Please note that Mr. Chu's December 29, 2010 letter was sent in response
to the foflowing question: “What documents on ethics are circulated to all county

employees who deal with Risk? Please provide a copy.”

Mr. Chu's statement that "The requested documents will not be produced
because they do not exist" was responsive to your vague and ambiguous question,
and did not contemplate your current follow-up question relating to training

records and materials.

Your May 31, 2011 request is vague as to the time frame of the records
requested. It is also vague and ambiguous as to who is meant by “the individuals
who they have deputized to handle County claims under their delegated quasi-

judicial authority."

The County has conducted over fifty AB 1234 Ethics instructor-led
training sessions since September 2006 and also offers a web-based course
through the Los Angeles County Learning Net. In accordance with AB 1234, the
training is offered to elected County officials, members of certain County
commissions, and employees designated by the County to receive such training.

' In addition, training is offered through the Fair Political Practices Commission

and other local agencies.

In response to your request, we have attached electronic copies of our
most recent training materials and the most recent certificates for the Board of
Supervisors to our e-mail with this letter. You may print the training materials at

your own expense, if you wish to do so.

= 3. Enclosed e-mail dated June 7, 2011 to Katherine Medina regarding
three vears of claims that have been held for your review for over six months:

As Ms. Medina advised you on June 1, 2011, you have only reviewed
three months of the three years of claims (2007-2009) that you requested to
review in January 2011. The claims will be returned to storage on June 15, 2011.
You may review these claims prior to that date. If you cannot review them by
June 15, 2011, you may request some of the records from storage at some point in

the future when you are ready to resume your review.

HOA.T99652.1
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You may forward any further written questions to me.

Very truly yours,

ANDREA SHERIDAN ORDIN
County Counsel

By (_D(,.w: CM—-—

DIANE C. REAGAN
Principal Deputy County Counsel

Health Services Division
DCR:vn _
Enclosures (training materials and certificates by e-mail only)
c:
]
|
HOA 7996521
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Reagan, Diéne

From: Reagan, Diane

Sent: Wednesday, June 08, 2011 12:31 PM
To: Reagan, Diane

Subject: FW: Meeting Schedule

From: ¢ ——
Sent: Tuesday, May 31,2011 11:40 AM

—pn Sent: Ti

To: Logan, Janet
Cc: ExecutiveOffice :
Subject: Meeting Schedule

1) Please ask Ms. Hamaii to give me a call. Thank you.

2} How long was this mormings closed session? I'm sure there will be a recap of any actions taken etc. What

time did the supervisors go in and come out?

Also, | am confused by the following:From county website:NOTE: A Special Meeting will be held on Tuesday,
May 31, 2041 at 10:00 a.m. for the Purpose of meeting in Closed Session. The Special Agenda is attached

to the Regular Meeting Agenda.

From the 10:00am agenda:"Opportunity for members of the public to address the Board on
items of interest that are within the subject matter jurisdiction of the Board.”

3) How can members of the public address the board on only closed-session items?

'We may need an opinion on that.

In any case, all of the items on the agenda should be availabie at 1:00pm since only some closed-session items

were

scheduled for this morning.  Public Comment should be up first, as a courtesy to the public.

4) Finally, please provide in connection with the PRA a clear link fo the text of County Code Section
3.100.030A - '

| have had trouble finding it.

/201 =
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From: Reagan, Diane _

Sent:  Wednesday, June 08, 2011 12:28 PM
To: Reagan, Diane

Subject: FW: ETHICS IN LA COUNTY GOV'T ~

From: o |
Sent: Tuesday, May 31, 2011 5:16 PM ‘ ,
To: Kapur, Leela; jsnyder@da.lacounty.gov; njenkins@bos.lacounty.gov; Imilhiser@ceo.lacounty.gov

Subject: ETHICS IN LA COUNTY GOV'T --

Deputy Kapur:
As you know we are very interested in Ethics in local government. All of our numerous inquiries about the

manner in which our local county officiais have been trained on ethics have been responded to in one sentence
written by Brian Chu on December 29, 2010 ‘

“The requested documents fon ethics] will not be produced because they do not exist.”

Cities, counties and special districts in California are
" required by law (AB 1234, Chapter 700, Stats. of 2005) to
" provide ethics training to their local officials. A free on-
line ethics training course is available to satisfy the local

government ethics training requirement.

Government Code section 53235.2 requires local agency
officials to maintain records that indicate both the dates of
training and the entity that provided the training. These
records are disclosable public records and must be maintained

for five years after the training.

Please provide these records and the training materials for
the Board of Supervisors and the individuals who they have
deputized to handle County claims under their delegated

quasi-judicial authority.

AB 1234 Ethics Training for Local Officials

Other training courses may be made available from commercial enterprises, nonprofit organizations and a local
agency's own legal counsel. Persons preparing ethics training courses should review the Attorney General’s

guidelines.

/2011 | .
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Reagan, Diane ' Commission on
: Statetvtandates

From: Reagan, Diane

Sent: Wednesday, June 08, 2011 12:33 PM

To: Reagan, Diane

Subject: FW: Public Records Request for Claims 2007-2009

From:

ggnt: Tuesday, June 07, 2011 9:08 AM
‘0: Medina, Katherine

Subject: Re: Public Records Request for Claims 2007-2009

| have different records about which records | have reviewed. | admit it is a [ot of material but 1 still

feel that | have the right to review those records and will continue as my schedule permits.

it would go much faster if the Board were able to help resolve the parking validation issue.

The issue of parking so far has been unresolved and thus, | will discuss it with the Board of Supervisors.

Only the Board can accommodate the residents regarding research projects of any kind inveolving
attorney work product. Thank you for your patience.

Please continue to provide the as needed records on Tuesdays until further notice.

" CRD3

-—--Qriginal Message---—-- ' :
£rom: Medina, Katherine <KMedina@bos.lacounty.gov>

To:'
Sent: Wed, Jun 1, 2011 4:25 pm
Subject: Public Records Request for Claims 2007-2009

Dear YENR:
You submitted a request on January 4, 2011 to review claims for the years 2007 through 2009. You
have reviewed three months of the three years worth of claims to date. We will maintain the following

claims for your review in our office for two more weeks:

January 2007 through December 2009

If you have not completed your review by June 15, 2011, we shall retufn the records to storage. -

Katherine Medina

Customer Service Center

Executive Office, Board of Supervisors
383 Kenneth Hahn Hall of Administration
500 W. Temple Street

Los Angeles, CA 90012

213 974-1411
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Los Angeles County’s Proposed Parameters and Guidelines
California Public Record Act Test Claims (02-TC-10, 02-TC-51)

Declaration of Nancy Takade

1, Nancy Takade, state and declare as follows:

“Since December 1990, I have been an attorney licensed to practice in the State of
‘California. I am currently employed by the County of Los Angeles, as a Principal

" Deputy County Counsel in the Office of the County Counsel. I have personal
knowledge of the facts set forth herein, except as to those stated on information
and belief, which I believe to be true. If called as a witness, I could and would
competently testify to the matters stated herein.

' The Office of County Counsel ("Office”) is administratively divided into divisions

- ("Divisions") such as Law Enforcement, Social Services, Health Services, Labor
and Employment, Government Services, etc. The Divisions provide legal advice

" and support to the Board of Supervisors, the County's thirty-seven departments and
the County's other numerous agencies, commissions, boards, and committees
("Client Departments"). '

1 have been a staff attorney in the Government Services Division for nearly
fourteen (14) years. As is the case with many staff attorneys in the Office, my
assignments include providing assistance to various Client Departments in
responding to California Public Records Act ("CPRA"). In addition, since 2003, I
have acted as "office coordinator" of matters relating to the CPRA. The office
coordinator provides guidance and assistance to other staff attorneys advising the
Client Departments on matters relating to the CPRA.

Upon receiving a CPRA request, a Client Department will often require legal
advice and/or assistance. This is particularly true when a request is worded in an
extremely broad or general manner, covers a number of years, requires referral to
and/or coordination with numerous County departments, requires extraction and
- compilation of electronic information, impacts privacy rights, relates to matters
‘that are exempt from disclosure, or any combination thereof. In such instances, a
staff attorney assigned to the Client Department will assist department staff in
understanding the request, locating and identifying potentially responsive records,
determining whether records are disclosable or exempt from disclosure, providing
appropriate responses to the requests, and any other necessary assistance.

HOA 8015673 - 191
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[ have read the conclusion of the Commission on State Mandates’ California
" Public Records Act decision ("Commission Decision"), issued on May 31, 2011,
finding that the following local agency services are reimbursable:

"1. If requested by a person making a public records request for a public
record kept in an electronic format, provide a copy of a disclosable
electronic record in the electronic format requested if the requested format is
one that has been used by the agency to create copies for its own use or for

_ provision to other agencies. (Gov. Code, § 6253.9, subd. (a)(2) (Stats. 2000,
ch. 982).) , o

"2. Within 10 days from receipt of a request for a copy of records determine
. whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the local agency or K-14 district and notify the
person making the request of the determination and the reasons for the
determination. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

“3. If the 10-day time limit of Government Code section 6253 is extended by
a local agency or K-14 district due to “unusual circamstances” as defined by
Government Code section 6253, subdivision (c)(1)-(4) (Stats. 2001, ch.
982), the agency head, or his or her designee, shall provide written notice to
the person making the request, setting forth the reasons of the extension and
the date on which a determination is expected to be dispatched. (Gov. Code,
§ 6253, subd. (¢) (Stats. 2001, ch. 982).) :

"4. When a member of the public requests to inspéct, a public record g‘;j |
obtain a copy of a public record: . e

"a. assist the member of the public to identify records and informatign
that are responsive to the request or to the purpose of the request, if
stated; ' , A

"b. describe the information technology and physical 'rl-'gcﬁtion in
which the records exist; and ' _ '

. provide suggestions for overcoming any: practical basis for
" denying access to the records or information sgught.

“These activities are not reimbursable when: (ljtlae pul;hc records requested
are made available to the member of the:public thirough the procedures set

HOA 8015673 ' ' _ -2 92 /
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forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency
makes available an index of its records. {Gov. Code, § 6253.1, subds. (a) and
(d) (Stats. 2001, ch. 355).)

"5. [Not applicable to counties.]
"6. [Not applicable to counties.]

"7.If a request is denied, in whole or in part, respond in writing to a written
request for inspection or copies of public records that includes a

~ determination that the request is denied. (Gov. Code, § 6255, subd. (b)
(Stats. 2000, ch. 982).)"

I have reviewed Attachment A which describes and summarizes the reasonably
necessary activities for inclusion in Los Angeles County’s proposed parameters
and guidelines as reimbursable service components. These reasonably necessary
activities include the services that the attorneys in this Office currently provide and
will continue to provide to Client Departments to assist them in performing the
reimbursable CPRA activities described in the Commission Decision.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. _

Executed on % 9/‘ ,2011, at\/% M}/ , California.

' U Nancy Takade

HOA 8015673 -3-
_ 93



.Received
June 23, 2011

Exhlblt 2 - Page 4 : Commission on

State Mandates

Attachment A

‘Reasonably Necessary’ Activities !

Los Angeles County’s Proposed Parameters and Guidelines

California Public Record Act Test Claims (02-TC-10, 02-TC-51)

A.  One-time Activities (Local Agencies)

{.  To develop policies, protocols, manuals and procedures for implementing
following reimbursable California Public Record Act (CPRA) activities:

a.

Providing a copy of electronic records exist in the electronic format
requested if the format 1s one used by the agency to create copies for
its own use ot for provision to other agencies. Gov. Code, § 6253.9,
subd. (a)(2).)

Within 10 days from receipt of a request for a copy of records, _

determining whether the request, n whole or in part, seeks copies of

disclosable tecords in the possession of the local agency and notifying

the person making the re%lest of the determination and the reasons for
v

the determination. (Gov. Code, § 6253, subd. (¢).)

If the 10 day time limit must be extended by the local sfencg due to
"unusual circumstances” as defined in Government Code § 6253,

subd. (c)(1)-(4), providing written notice to the requester, setting forth
the reasons for the extension and the date on which a determination is

expected to be provided. (Gov. Code, § 6253, subd. (c).)

When a member of the public requests to inspect ot obtain a copy of a
public record, and the request is not focused and effective nor
reasonably describes an identifiable record or records:

(1) assisting the member of the public to identify records and
information that are responsive to the request or to the purpose
of the request, if stated;

(2) describing the information technology and physical location in
which the records exist; and '

(3) providing suggestions for overcoming any practical basis for
denying access to the records or information sought.

(Gov. Code, § 6253.1, subds. (a) and (d).)

If a request is denied, in whole or in part, providing a written response
to a written request for inspection or COPICS of public records that
includes a determination that the request 1s denied. (Gov. Code, §
6255, subd. (b).)

! Indicated in italics.

HOA 8015673
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To develop data base software ot manual system(s) for tracking and
processing public records request actions to implement reimbursable test
claim provisions (as stated above).

To purchase or lease computers (0 monitor and document public records
request actions to implement reimbursable test claim provisions (as stated
above). (Use for other purposes 1S not reimbursable.)

To develop or update web site(s) for public record act requests to implement
reimbursable test claim provisions (as stated above).

Continuing Activities (Local Agencies)

Annual training programs on implementing reimbursable test claim |
provisions, including reimbursement for trainee and trainer participation,
carriculum development, equipment and supplies.

Determining within 10 days of receipt of request as to whether there are any

disclosable records responsive to the request, and, developing Or reviewiig
language to notify the person making the request of the determination and

the reasons for the determination, including:

a.  Receiving, logging and tracking oral (in-person or telephone) or
written (hand delivered, mallecE e-mail and fax requests) to monitor

compliance with the 10 day time period.

b.  Determining whether the agency would have custody or control of the
records sought by the requester.

c.  Determining whether the request reasonably describes any identifiable
records(s) and conferring with the requester if clarification 1s needed.

d.  Meeting and/or conferrin with local agency staff to identify location
of and access to potentially responsive records. If multiple
gieFartmqnts have pvermg/gt and/or custody of the requested data or
information, meeting and/or conferring with those entities to
determine coordination of efforts, as appropriate.

e.  Conducting legal and factual review, research and analysis to
determine whether the requested record(s) or garts thereof are
disclogable or exempt from disclosure. Reimbursement includes, but
is not limited to, legal staff and/or legal contract services costs and the
costs of legal data base services.

f.  Developing and reviewing language to notify the requester of the
determination on the request and where appropriate, the reasons for
the determination.

g.  Reviewingthe reco‘rd(sg.prior to transmission to the requester to
ensure that responsive disclosable records are provided by the agency.

h.  Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested recc«rd(s;g)ltl

HOA 8015673 _ _ -95
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1. Copying or saving record(s) and accompanying correspondence.
j- Sending or transmitting the records to the requester.
k.  Tracking the shipment of requested CPRA records.

Determining when the 10-day response pe iod Government Code section
6253 must be extended due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c), and the agency head, or his
or her designee, shall provide written notice to the person making the
‘request, sefting forth the reasons of the extension and the date on which a
determination is expected to be dispatched. Activities include:

a.  Determining the existence of the "unusual circumstances” (in .
Government Code section 6253, subdivision (c) to justify an extension
of the 10 day time limit in providing the requested document(s),
which include:

(1)  The need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request.

(2) The need to search for
voluminous amount of separate and
demanded in a single request.

(3)  The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantiai
interest in the determination of the request or among two or
more components of the agency having substantial subject
matter interest therein.

(4) The need to compile data, to write programming language or a
ﬁgmputer program, or to construct a computer report to extract
ta.

collect, and appropriately examine a
?igtln%t recgrds that are

b. . Meeting and/or conferring with local a%ency staff, including legal
staff, to de o the date on which a determination is expected to be

dispatched to the person making the request.

¢.  Drafting, editing and reviewing a written notice to the person making
the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched.

d.  Preparing, and obtaining agency head, or his or her designee, approval
and signature of, the extension notice and accompanying

correspondence.

e. Copying or saving the extension notice and accompanying
correspondence.

f. Sending or transmitting the notice and accompanying correspondence

to the requester.
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Tracking delivery of the notice and accompanying correspondence to
the requester.

4. Determining when a request of a member of the public requests to inspect a
ublic record or obtain a copy of a public record is neither focused and
effective nor reasonably describes an identifiable record or records, and
performing the following activities to the extent reasonably necessary:

a.  assisting the member of the public to identify records and information
' ﬂlate?ire responsive to the request or to the purpose of the request, if
stated;

b. descﬁbhlgsthe‘ information technology and physical location in which
the records exist; and

c. providing suggestions for overcoming any practical basis for denying
access to the records or information sought.

5. To implement Section (4) a., b., and ¢, above:

a.  Receiving, logfiqg and tracking oral (in-person or telephone) or
written (hand delivered, maile e-mail and fax requests) to monitor
compliance with the 10 day time period.

b.  Determining whether the agency would have custody or control of the
records sought by the requester.

c.  Determining whether the request reasonably describes any identifiable
records(s) and conferring with the requester if clarification is needed.

d.  Meeting and/or confen:in% with local agency staff to identify location
of and access to potentially responsive records. If multiple
gieFartme_nts have pvemlg)\(t and/or custody of the requested data or
information, meeting and/or conferring with those entities to

determine coordination of efforts, as appropriate

e. Conducting legal and factual review, research and analysis to
determine whether the requested recordg) or patts thereof are
disclosable or exempt from disclosure. Reimbursement includes, but
is not limited to, legal staff and/or legal contract services costs and the
costs of legal data base services. :

f. Identifying litigation, claims, and related record(s) which may be
disclosable and responsive to the request or to the purpose of the
request, if stated. _

g.  Developing and reviewing language to notify the requester of the
determination on the request and where appropriate, the reasons for
the determination. .

h.  Reviewing the reco.rd(sg.prior to transmission to the requester to
ensure that responsive disclosable records are provided by the agency.

i. Preparing, and obtaining supervisory approval and signature of,
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correspondence accompanying the requested record(s).
J- Copying or saving record(s) and accompanying correspondence.
k. Sending or transmitting the records to the requestor.
L. Tracking the shipment of requested CPRA records.

These activities do not include when: (1[)) the tI'ErUblic records rg(clluested are
made available to the member of the public through the procedures set forth
in Government Code section 6253; (2) the public agency determines that the
request should be denied and bases that determination sole’l%on an
‘exemption listed in Government Code section 6254; or é’s‘ ¢ public agency
makes available an index of its records. (Gov. Code, § 6253.1, subds. (%)- and
(d) (Stats. 2001, ch. 355).) |

When a request is denied, in whole or in part, preparing of reviewing a
written response to a written request for inspection or copies of public

records that includes a determination that the request is enied. (Gov. Code,
§ 6255, subd. (b) (Stats. 2000, ch. 982):

a.  Meeting and/or cpnferring with staff, including but not limited to
legal staff, to review the basis for the determination to deny a request
in whole or in part. . , \

b.  Drafiing, reviewing, and editing a written response that includes a
determination that the request is denied. '

C. Prgpqﬂng, and obtaining.a;%ency head, or his or her designee, approval
and signature of, the denial response and accompanying
correspondence.

d.  Copying or saving the written denial and accompanying
correspondence.

e. Sending the written denial and accompanying correSpondence to the
requester. '

£ Tracking delivery of the written denial and accompanying
correspondence fo the requester. |
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Declaration of Rick Brouwer
I, Rick Brouwer, make the following declaration and statement under oath:

1 am a licensed, practicing attorney in the State of California. 1 have been

practicing law since 1992 and my State Bar No. is 162220. I am currently
. employed by the County of Los Angeles, in the Office of the County Counsel as a

Principal Deputy County Counsel. '

As a Principal Deputy County Counsel my primary job responsibility is to
supervise the Los Angeles County Sheriff’s Department’s Advocacy Unit. The
Advocacy Unit has six (6) lawyers and six (6) support staff and is responsible for
handling all peace officer related matters including labor and employment
litigation, advice, document requests, subpoena’s and other legal matters for the
Sheriff's Department. The Advocacy Unit is stationed in the Sheriff’s
Department.

I declare that I have supervised the Advocacy Unit for the Sheriff’s Department

" for thirteen (13) years. During that time period, I have been personally
responsible for assisting the Sheriff’s department in responding to public record
act requests pursuant to the California Public Records Act (CPRA).

I declare that I have read the conclusion of the Commission on State Mandates’
. California Public Records Act decision, issued on May 31, 2011, finding that the
following local agency services are reimbursable:

«“1. If requested by a person making a public records request for a public record
kept in an electronic format, provide a copy of a disclosable electronic record in
the electronic format requested if the requested format is one that has been used
by the agency to create copies for its own use or for provision to other agencies.
(Gov. Code, § 6253.9, subd. (a)(2) (Stats. 2000, ch. 982).)

2. Within 10 days from receipt of a request for ‘a copy of records determine
whether the request, in whole or in part, seeks copies of disclosable public records
in the possession of the local agency or K-14 district and notify the person makizng
the request of the determination and the reasons for the determination. (Gov.
Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

| Page 1
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3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision {(¢)(1)-(4) (Stats. 2001, ch. 982), the
agency head, or his or her designee, shall provide written notice to the person
making the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched. (Gov. Code, § 6253, subd. (c)
(Stats. 2001, ch. 982).)

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record:
a. assist the member of the public to identify records and information
that are responsive to the request or to the purpose of the request, if
stated;

b. describe the information technology and physical location in which
the records exist; and '

c. provide suggestions for overcoming any practical basis for denying
access to the records or information sought.

These activities are not reimbursable when: (1) the public records requested

 are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines that
the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency
makes available an index of its records. {(Gov. Code, § 6253.1, subds. (a) and
(d) (Stats. 2001, ch. 355).)

5. Not applicable to local agencies.
6. Not applicable to local agencies.
7. If a request is denied, in whole or in part, respond in writing to a written
request for inspection or copies of public records that includes a determination

that the request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch.
982).)

 Page 2
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I declare that I have analyzed the activities that I have been doing in assisting the
Los Angeles County Sheriff’s department to comply with the additional or
supplemental public record act requirements set forth above.

I declare that it is my information and belief that the legal activities performed by
the County Counsel Unit stationed at the Los Angeles County Sheriff’s
department are reasonably necessary in the Sheriff’s implementation of the above
provisions of the California Public Record Act.

I declare that I have reviewed Attachment A which includes and summarizes
County Counsels’ reasonably necessary activities for inclusion in Los Angeles
County’s proposed parameters and guidelines as reimbursable service
components.

I am personally conversant with the foregoing facts and if so required, I could and
would testify to the statements made herein.

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters
.which are therein stated as information and belief, and as to those matters I
believe them to be true.

7/ :
Date and Place Signature

Attachment A

Declaration of Rick Brouwer
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Attachment A
Declaration of Rick Brouwer
‘Reasonably Necessary’ (Italicized) Activities

Los Angeles County’s Proposed Parameters and Guidelines
California Public Record Act Test Claims (02-TC-10, 02-TC-51)

A. One-time Activities (Local Agencies)

1. To develop policies, protocols, manuals and procedures for implementing
following reimbursable California Public Record Act ( CPRA) provisions:

a. Determining whether electronic records or parts thereof are not subject

to statutory and case law exemptions in order to determine if such
- records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)

. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (¢} (Stats.
2001, ch. 982).)

. When an extension of time is required in complying with the 10 day
requirement, developing or reviewing language providing a legal basis
for the extension. (Gov. Code, § 6253, subd. (¢} (Stats. 2001, ch. 982).)

Received
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. When a member of the public requests to inspect a public record or obtain

~ acopy of a public record:

1. assist the member of the public to identify records and information
that are responsive to the request or to the purpose of the request, if
stated;

9. describe the information technology and physical location in
which the records exist; and
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3. provide suggestions for overcoming any practical basis for
denying access to the records or information sought.

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
‘forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public
agency makes available an index of its records. (Gov. Code, § 6253.1,
subds. (a) and (d) (Stats. 2001, ch. 355).)

e. If a request is denied, in whole or in part, preparing or reviewing a
written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

(1) To develop data base software or manual system(s) for tracking
and processing public records request actions to implement
reimbursable test claim provisions (as stated above).

(2) To purchase or lease computers to monitor and document public

" records request actions to implement reimbursable test claim
provisions (as stated above). (Use for other purposes is not
reimbursable.)

(3) To develop or update web site(s) for public record act requests to
implement reimbursable test claim provisions (as stated above).

B. Continuing Activities (Local Agencies)

1. Annual training programs on implementing reimbursable test claim
provisions, including reimbursement for trainee and (rainer
participation, curriculum development, equipment and supplies.

2. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)
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a. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests for electronic public records.

b. Determining whether the electronic public records request falls
within the agency’s jurisdiction.

¢. Determining whether the request reasonably describes any
identifiable electronic records(s) and conferring with the requestor
if clarification is needed. : _

d. Meeting and/or conferring with specrahzed systems and/or other
local agency staff to identify access to pertinent electronic records.
If external public entities have oversight and/or ownership of the
requested electronic data or information, meeting and/or
conferring with those entities to provide the requested electronic
data or information.

e. Conducting legal reviews, research and analysis of the requested
electronic record(s) to determine if the requested electronic
record(s) or parts thereof are subject to statutory and case law
disclaimers, i.e. are disclosable. Reimbursement includes, but is
not limited to, legal staff and/or legal contract services costs and
the associated costs of legal data base services.

f. Processing the requested electronic record(s) or parts thereof that
are disclosable.

g. Reviewing the electronic record(s) to be sent to the requestor to
ensure compliance with statutory and case law exemptions.

h. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested electronic record(s).

i. Copying or saving electronic record(s) and accompanying
correspondence.

J- Sending or transmitting the electromc records to the requestor.

k. Tracking the shipment of requested CPRA electronic records.

3. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).)

a. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply with the 10 day time
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limit to notify the requestor if the requested record(s) or parts
thereof are disclosable and the reason for the determination.

b. Determining whether the public record(s) request falls within the
agency’s jurisdiction.

¢. Determining whether the request reasonably describes any
identifiable records(s) and conferring with the requestor if
clarification is needed.

d. Meeting and/or conferring with local agency staff to ideniify
access to pertinent records. If external public entities have
oversight and/or ownership of the requested data or information,
meeting and/or conferring with those entities to provide the
requested data or information. - :

e. Conducting legal reviews, research and analysis of the requested

" records to determine if the requested electronic record(s) or paris
thereof are subject to statutory and case law disclaimers, i.e. are
disclosable. Reimbursement includes, but is not limited to, legal
staff and/or legal contract services costs and the costs of legal data

- base services. _ '

f. Within 10 days of receipt of the public record(s) request,
developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

g. Processing and reviewing the record(s) to be sent to the requestor
to ensure compliance with statutory and case law exemptions

h. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

i. Copying or saving record(s) and accompanying correspondence.

j. Sending or transmitting the records to the requestor.

k. Tracking the shipment of requested CPRA records.

4. If the 10-day time limit of Government Code section 6253 is extended
by a local agency or K-14 district due to “unusual circumstances” as
defined by Government Code section 6253, subdivision (c)(1)-(4) (Stats.
2001, ch. 982), the agency head, or his or her designee, shall provide
written notice to the person making the request, setting forth the reasons
of the extension and the date on which a determination is expected to be
dispatched. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

a. Reviewing the following “unusual circumstances” (in Government
Code section 6253, subdivision (c)(1)-(4)) to determine which are
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relevant in justifying an extension of the 10 day time limit in
providing the requested document(s).

(1) The need to search for and collect the requested records from
field facilities or other establishments that are separate from the
office processing the request.

(2) The need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records that are
demanded in a single request.

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest
in the determination of the request or among (wo or more
components of the agency having substantial subject matter interest
therein.

(4) The need to compile data, to write programming language or a
computer program, or to construct a computer report to extract
data.

b. Meeting and/or conferring with local agency staff, including legal
staff, to determine the date on which a determination is expected to
be dispatched to the person making the request. If other
establishments have oversight and/or ownership of the requested
data or information, meeting and/or conferring with those staff to
ascertain an expected determination date.

c. Drafting, editing and reviewing a written notice to the person
making the request, setting forth the reasons of the extension and
the date on which a determination is expected to be dispatched.

d. Preparing, and obtaining agency head, or his or her designee,
approval and signature of, the extension notice and accompanying
correspondence.

e. Copying or saving the extension notice and accompanying
correspondence. :
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f. Sending or (transmitting the nofice and accompanying
correspondence to the requestor.

g. Tracking delivery of the notice and accompanying
correspondence.
to the requestor.

(5) When a member of the public requests to inspect a public record or
obtain a copy of a public record:

a. assist the member of the public to identify records and
information that are responsive to the request or to the purpose of
the request, if stated;

b. describe the information technology and physical location in
which the records exist; and

c. provide suggestions for overcoming any practical basis for
denying access to the records or information sought.

To implement Sections (5) a., b., c. (above):

1. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply with public requests to
inspect a public record or obtain a copy of a public record.

2. Determining whether the public record(s) request falls within the
agency’s jurisdiction.

3. Determining whether the request reasonably describes any
identifiable records(s) and conferring with the requestor if
clarification is needed.

4. Meeting and/or conferring with local agency staff to identify

" access to pertinent records. If external public enfifies have
oversight and/or ownership of the requested data or information,
meeting and/or conferring with those entities to provide the
requested data or information.
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- 5. Conducting legal reviews, research and analysis of the requested
records to determine if the requested record(s) or parts thereof are
subject to statutory and case law disclaimers, i.e. are disclosable.
Reimbursement includes, but is not limited to, legal staff and/or
legal contract services costs and the costs of legal data base
services.

6. Identifying litigation, claims, and related record(s) which may be

disclosable and may be responsive to the request or to the purpose

~ of the request, if stated; and provide suggestions for overcoming

any practical basis for denying access to the records or
information sought. | |

7. Developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

8. Processing and reviewing the record(s) to be sent to the requestor
~ to ensure compliance with statutory and case law exemptions

9. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

10.Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

11.Copying or saving record(s) and accompanying correspondence.

12.Sending or transmitting the records to the requestor.
13.Sending or transmitting the records to the requestor.

- 14.Tracking the shipment of requested CPRA records.

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public
agency makes available an index of its records. (Gov. Code, § 6253.1,
subds. (a) and (d) (Stats. 2001, ch. 355).) '
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6.If a request is denied, in whole or in part, preparing or reviewing a written
response to a written request for inspection or copies of public records that
includes a determination that the request is denied. (Gov. Code, § 6255,
subd. (b) (Stats. 2000, ch. 982).

If a written request for inspection or copies of public records is denied in
whole or in part:

a.

Meeting andfor conferring with staff, including but not
limited to legal staff, to review and finalize the analysis,
findings and conclusions providing the basis for the denial
determination.

Drafting and editing a written response that includes a
determination that the request is denied.

Preparing, and obtaining agency head, or his or her
designee, approval and signature of, the denial response and
accompanying correspondence.

Copying or saving the written denial response and
accompanying correspondence.

Copying or saving the denial response and dccompahying
correspondence.

Sending the denial response and accompanying
correspondence to the requestor.

Tracking delivety. of the denial response and accompanying
correspondence to the requestor.

| Page 11
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Los Angeles County’s Proposed Parameters and Guidelines
California Public Record Act Test Claims (02-TC-10, 02-TC-51)

Declaration of Shaun Mathers
1, Shaun Mathers, make the following declaration and statement under oath:

1, Shaun Mathers, Captain in the Risk Management Bureau of the Los Angeles
County SherifP's Department, declare that T have served thirty (30) years in law
 enforcement and the past eight (8) years in the Risk Management Bureau where I
am responsible for handling public record act requests for the Sheriff’s
department. '

I declare that I have read the conclusion of the Commission on State Mandates’
California Public Records Act decision, issued on May 31, 2011, finding that the
following local agency services are reimbursable:

«“1. If requested by a person making a public records request for a public record
kept in an electronic format, provide a copy of a disclosable electronic record in
the electronic format requested if the requested format is one that has been used
by the agency to create copies for its own use or for provision to other agencies.
(Gov. Code, § 6253.9, subd. (a)(2) (Stats. 2000, ch. 982).)

2. Within 10 days from receipt of a request for a copy of records determine

whether the request, in whole or in part, seeks copies of disclosable public records

in the possession of the local agency or K-14 district and notify the person making

~ the request of the determination and the reasons for the determination. (Gov.
Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the
agency head, or his or her designee, shall provide written notice to the person
making the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched. (Gov. Code, § 6253, subd. (c)
(Stats. 2001, ch. 982).) : .

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: | _ .
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a. assist the member of the public to identify records and information
that are responsive to the request or to the purpose of the request, if
stated; , :

" b. describe the information technology and physical location in which
 the records exist; and

c. provide suggestions for overcoming any practical basis for denying
access to the records or information sought. ‘

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines that
the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public agency
makes available an index of its records. (Gov. Code, § 6253.1, subds. (a) and
(d) (Stats. 2001, ch. 355).)

5. Not applicable to local agencies.
6. Not applicable to local agencies.

7. If a request is denied, in whole or in part, respond in writing to a written
request for inspection or copies of public records that includes a determination
that the request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch.

982).)

I declare that I have analyzed the activities that I and Risk Management Bureau
staff of the Los Angeles County Sheriff’s Department are performing to comply
with the additional or supplemental public record act requirements set forth
above.

I declare that it is my information and belief that the activities that I and Risk
Management Bureau staff of the Los Angeles County Sheriff’s Department
perform to comply with the additional or supplemental public record act
requirements set forth above are reasonably necessary in the Sheriff’s
implementation of the above provisions of the California Public Record Act.

I declare that I have reviewed Attachment A which includes and sﬁmmarizes
reasonably necessary activities to comply with the additional or supplemental
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public record act requirements set forth above for inclusion in Los Angeles
. County’s proposed parameters and guidelines as reimbursable service
components.

I declare that I have prepared Attachment B which includes examples and costs of
reasonably necessary activities performed by myself and Risk Management

Bureau staff of the Los Angeles County Sheriff’s Department to comply with the

additional or supplemental public record act requirements set forth above

I am personally conversant with the foregoing facts and if so required, I could and
“would testify to the statements made herein.

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters
which are therein stated as information and belief, and as to those matters I

believe them to be true.
W\l Us fmdes | A AT
" Date and Place | | Signature
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Attachment A

‘Reasonably Necessary’ (Italicized) Activities
Los Angeles County’s Proposed Parameters and Guidelines
California Public Record Act Test Claims (02-TC-10, 02-TC-51)

A. One-time Activities (Local Agencies)

1. To develop policies, protocols, manuals and procedures for implementing
Jollowing reimbursable California Public Record Act (CPRA) provisions:

a. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
records are disclosable. (Gov. Code, § 6253.9, subd. (a)(2) (Stats.
2000, ch. 982).)

b. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to

- notify the person making the request of the determination and the

- reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
2001, ch. 982).)

c. When an extension of time is required in complying with the 10 day
. requirement, developing or reviewing language providing a legal basis
for the extension. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

d. When a member of the public requests to inspect a public record or obtain
a copy of a public record:

1. assist the member of the public to identify records and information
that are responsive to the request or to the purpose of the request, if
stated; '

2. describe the information technology and physical location in
which the records exist; and
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3. provide suggestions for overcoming any practical basis for
denying access to the records or information sought.

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public
agency makes available an index of its records. (Gov. Code, § 6253.1,

~ subds. (a) and (d) (Stats. 2001, ch. 355).)

e. If a request is dented, in whole or in part, preparing or reviewing a
written response to a written request for inspection or copies of public
records that includes a determination that the request is denied. (Gov.
Code, § 6255, subd. (b) (Stats. 2000, ch. 982).

(1)To develop data base software or manual system(s) for tracking
and processing public records request actions to implement
reimbursable test claim provisions (as stated above).

(2)To purchase or lease computers to monitor and document public
records request actions to implement reimbursable test claim
provisions (as stated above). (Use for other purposes is not
reimbursable.)

(3)To develop or update web site(s) for public record act requests to
implement reimbursable test claim provisions (as stated above).

B. Continuing Activities (Local Agencies)

1. Annual training programs on implementing reimbursable test claim
provisions, including reimbursement for trainee and {trainer
participation, curriculum development, equipment and supplies.

2. Determining whether electronic records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such
records are disclosable. (Gov. Code, § 6253.9, subd. (2)(2) (Stats.
2000, ch. 982).)
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a. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests for electronic public records.

b. Determining whether the electronic public records request falls
within the agency’s jurisdiction.

c. Determining whether the request reasonably describes any
identifiable electronic records(s) and conferring with the requestor
if clarification is needed.

d. Meeting and/or conferring with spectakzed systems and/or other
local agency staff to identify access to pertinent electronic records.
If external public entities have oversight and/or ownership of the
requested electronic data or information, meeting and/or
conferring with those entities to provide the requested electronic
data or information.

e. Conducting legal reviews, research and analysis of the requested
electronic record(s) to determine if the requested electronic
record(s) or parts thereof are subject to statutory and case law
disclaimers, i.e. are disclosable. Reimbursement includes, but is
not limited to, legal staff and/or legal contract services costs and
the associated costs of legal data base services.

J. Processing the requested electronic record(s) or parts thereof that
are disclosable. '

g. Reviewing the electronic record(s) to be sent to the requestor to
ensure compliance with statutory and case law exemptions.

“h. Preparing, and obtaining supervisory approval and signature of,
~ correspondence accompanying the requested electronic record(s).
~i. Copying or saving electronic record(s) and accompanying
correspondence.
J- Sending or transmitting the electronic records to the requestor.
k. Tracking the shipment of requested CPRA electronic records.

3. Within 10 days, determining whether records or parts thereof are not
subject to statutory and case law exemptions in order to determine if
such records are disclosable; and, developing or reviewing language to
notify the person making the request of the determination and the
reasons for the determination. ((Gov. Code, § 6253, subd. (c) (Stats.
12001, ch. 982).)

a. Receiving, logging and tracking oral (in-person or telephone),
- written, e-mail and fax requests to comply with the 10 day time

Page 6
115




Received
June 23, 2011
Commission on

Exhibit 4 — Page 7 State Mandates

limit to notify the requestor if the requested record(s) or parts
thereof are disclosable and the reason for the determination.

b. Determining whether the public record(s) request falls within the
agency’s jurisdiction.

¢. Determining whether the request reasonably describes any
identifiable records(s) and conferring with the requestor if
clarification is needed.

d. Meeting and/or conferring with local agency staff to identify
access to pertinent records. If external public entities have
oversight and/or ownership of the requested data or information,
meeting and/or conferring with those entmes to provide the
requested data or information.

e. Conducting legal reviews, research and analysis of the requested
records to determine if the requested electronic record(s) or parts
thereof are subject to statutory and case law disclaimers, i.e. are
disclosable. Reimbursement includes, but is not limited to, legal
staff and/or legal contract services costs and the costs of legal data
base services.

Within 10 days of receipt of the public record(s) request,

developing and reviewing language to notify the requestor of the

disclosure determination and the reasons for the determination.

Processing and reviewing the record(s) to be sent to the requestor

to ensure compliance with statutory and case law exemptions

Preparing, and obtaining supervisory approval and signature of,

~ correspondence accompanying the requested record(s).

i. Copying or saving record(s) and accompanying correspondence.

J. Sending or transmitting the records to the requestor.

k. Tracking the shipment of requested CPRA records.

™

S

. If the 10-day time limit of Government Code section 6253 is extended
by a local agency or K-14 district due to “unusual circumstances” as
defined by Government Code section 6253, subdivision (c)(1)-(4) (Stats.
2001, ch. 982), the agency head, or his or her designee, shall provide
written notice to the person making the request, setting forth the reasons
of the extension and the date on which a determination is expected to be
dispatched. (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

a. Reviewing the following “unusual circumstances” (in Government
Code section 6253, subdivision (c)(1)-(4)) to determine which are
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relevant in justifying an extension of the 10 day time limit in
providing the requested document(s).

(1) The need to search for and collect the requested records from
Jfield facilities or other establishments that are separate from the
office processing the request.

(2) The need to search for, collect, and appropriately examine a
voluminous amount of separate and distinct records that are
demanded in a single request.

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest
in the determination of the request or among two or more
components of the agency having substantial subject matter interest
therein.

(4) The need to compile data, to write programming language or a
computer program, or [0 construct a computer report to extract
data.

. Meeting and/or conferring with local agency staff, including legal
staff, to determine the date on which a determination is expected to
be dispatched to the person making the request. If other
establishments have oversight and/or ownership of the requested
data or information, meeting and/or conferring with those staff to
ascertain anr expected determination date.

. Drafting, editing and reviewing a written notice to the person
making the request, setting forth the reasons of the extension and
the date on which a determination is expected to be dispatched.

d. Preparing, and obtaining agency head, or his or her designee,
approval and signature of, the extension notice and accompanying
correspondence.

e. Copying or saving the extension notice and accompanying
'~ correspondence. :
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Jf- Sending or transmitting the notice and accompanying
correspondence to the requestor.

g Tracking delivery of the notice and accompanying
correspondence.
to the requestor.

(5) When a member of the public requests to inspect a public record or
obtain a copy of a public record:

a. assist the member of the public to identify records and
information that are responsive to the request or to the purpose of
the request, if stated;

b. describe the information technology and physical location in
which the records exist; and

c. provide suggestions for overcoming any practical basis for
denying access to the records or information sought.

To implement Sections (5) a., b., c. (above):

1. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply with public requests to
inspect a public record or obtain a copy of a public record.

2. Determining whether the public record(s) request falls within the
agency’s jurisdiction.

3. Determining whether the request reasonably describes any
identifiable records(s) and conferring with the requestor if
clarification is needed.

4. Meeting and/or conferring with local agency staff to identify
access to pertinent records. If external public entities have
oversight and/or ownership of the requested data or information,
meeting and/or conferring with those entities to provzde the
requested data or information.
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. Conducting legal reviews, research and analysis of the requested
records to determine if the requested record(s) or parts thereof are
- subject to statutory and case law disclaimers, i.e. are disclosable.
Reimbursement includes, but is not limited to, legal stoff and/or
legal contract services costs and the costs of legal data base
services.

. Identifying litigation, claims, and related record(s) which may be
disclosable and may be responsive to the request or to the purpose
of the request, if stated; and provide suggestions for overcoming
any practical basis for denying access to the records or
information sought.

. Developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

. Processing and reviewing the record(s) to be sent to the requestor
to ensure compliance with statutory and case law exemptions

. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

10.Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested record(s).

11.Copying or saving record(s) and accompanying correspondence.

12.Sending or transmitting the records to the requestor.

13.Sending or transmitting the records to the requestor.

14.Tracking the shipment of requested CPRA records.

These activities are not reimbursable when: (1) the public records requested
are made available to the member of the public through the procedures set
forth in Government Code section 6253; (2) the public agency determines
that the request should be denied and bases that determination solely on an
exemption listed in Government Code section 6254; or (3) the public
agency makes available an index of its records. (Gov. Code, § 6253.1,

subds. (a) and (d) (Stats. 2001, ch. 355).) -
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6.If a request is denied, in whole or in part, preparing or reviewing a written
response to a written request for inspection or copies of public records that
includes a determination that the request is denied. (Gov. Code, § 6255,
subd. (b) (Stats. 2000, ch. 982).

If a written request for inspection or copies of public records is denied in
whole or in part:

a.

c.

Meeting and/or conferring with staff, including but not
limited to legal staff, to review and finalize the analysis,
Jindings and conclusions providing the basis for the denial
determination.

Drafting and editing a written response that includes a
determination that the request is denied.

Preparing, and obtaining agency head, or his or her
designee, approval and signature of, the denial response and
accompanying correspondence.

Copying or saving the written denial response and
accompanying correspondence,

Copying or saving the denial response and accompanying
correspondence.

Sending the denial response and accompanying
correspondence to the requestor.

Tracking delivery of the denial response and accompanying
correspondence to the requestor.
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2004 - 2005 2006 2007 2008 2009 2010 | Total
{ Total
Requests 111 151 101 204 276 284 312 ) 1439
Listed, below, are the main topic areas tracked during 2009 and 2010.
Not all requests are reflected, as they might iie outside the main' categories.

2004 2005 2006 2007 2008 2009 2010 | Total
Appeliate : ' .
Pf;e; 0 10 10
Audio 9-1-1 15 2 | 43
Booki ' |
Photos. 4 3 7
Callis f
conice 39 33 72
Contracts 7 16 .23
Cri ] '
Statistcs 10 18 | 28
Evid
P:relaszrrlvc:lion 0 5 S
Incarceration 34 36 70
Miscellaneous 57 a5 1582
Personnel o 5 4 | 9

* 2010 to date

The categories of Audio 9-1-1, Booking Photos, Calls for Service, Contracts, Crime Statistics, [ncarceration,
Personnel and a myriad of queries within Miscellanecus category, involve researching via a wide variety of databases,
spreadsheets, and electronic systems, etc.

Some of the documents can be presented as printed, while others require labor-intensive redactions to be in
compliance with privacy laws, security concerns, and/or policies regulating release of information. Depending on the
nature and complexity of the request, some requests can require multipie man-hours of labor to generate the end-

product as requested.

Examples of some recent time-intensive requests:

. 36 months of 9-1-1 calls for each station, by each Contract City and County area, for routine, priority and
emergency response and the corresponding response times.

. Copies of Contracts for each of the City Contracts, Phase ! and !l Contracts for Maywood and Cudahy, and for
any other cities from July 2005 to present.

. Requests for archival records related to the deployment and response of Department personnel at the Station
Fire event.

. Crime stats within a 2 mile radius of a crime scene over a stated period of time - for use in a civil trial.

. A complex 4-page ACLU request for data, statistics, documents, from 2005 to present about our Mira Loma

- Facility, providing contracted services, etc., for housing Federal detainees. '

. SEIU requesting personnel and demographic dajon multiple payroll titles.

. Media requests for Rubén Salazar shooting archives.
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Public Records Act requests are received by the Discovery Unit via e-mail, facsimile, in person, incoming phone call,
and forwarded from Stations, Bureaus, and Units within the Sheriff's Department, and from other County

Departments.

. Track receipt of ail Public Records Act requests.
. Determine whether the request falls within the jurisdiction of the Los Angeles Sheriff's Department (as we
border many other jurisdictions).
. Determine whether the request reasonably describes any identifiable record(s).
' . Contact with the requesting party to clarify the request, as needed.
Determine where the records(s) reside within the Department. This may entail research and coordination with

a variety of entities that have oversight and/or ownership of the requested datafinformation.
Contact the appropriate Station, Bureau and/or Unit to initiate the acquisition of the record(s),

. Ascertain an estimated time frame for producing the requested record(s).
. Generate a 14-day extension letter, as needed.
. Follow-up contacting the Station, Bureau, and/for Unit, as needed, for timely compliance.
. Consult with County Counsel to clarify any legal concerns.
. Send previously identified topic-specific requests to specialized personnel for processing
external to the Discovery Unit's Public Records Act staff.
. Access the appropriate database to obtain the identified record(s).
. Assemble the requested record(s).
. Review for content that must be redacted.
. Redact the record(s) as required.
. Prepare outgoing correspondence to accompany the record(s).
. Obtain supervisory approval and signature on outgoing correspondence.
. Copy and scan all documents.
. Obtain postage {metered) and take to the post office if it is after the daily US Mait delivery.
. Track the sending of all Public Records Act responses.

Personnel Assigned to Public Records Act Processing | Monthly Yearly (2010)
Operations Assistant 1li (Full Time) $ 5,685.36 $ 68,224.32
Administrative Services Manager |l ($ 7,457.09 [10% Time]) $754.70 $9,056.40
Lieutenant ($ 12,300.27 [10% Time}]) $1,230.03 | $ 14,760.36
Total 7 $7,670.09 $ 92,041.08

122




Received

Exhibit 5 — Page 1 June 23, 2011
e Commission on

COUNTY OF LOS ANGELES St Mo
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: (213) 974-8301 FAX: (213) 626-5427

WENDY L. WATANABE
AUDITOR-CONTROLLER - ASST. AUDITOR-CONTROLLERS
: ' ROBERT A. DAVIS
JOHN NAIMO
JAMES L. SCHNEIDERMAN
JUDI E. THOMAS

Los Angeles County’s Proposed Parameters and Guidelines
California Public Records Act Test Claims (62-TC-10, 62-TC-51)

Declaration of Leonard Kaye
I, Leonard Kaye, make the following declaration and statement under oath:

I, Leonard Kaye, Los Angeles County’s [County] representative in this matter, have
prepared the attached parameters and guidelines (Ps&Gs) which detail reimbursement
provisions for local agency implementation of the California Public Records Act (CPRA)
State mandates found to be reimbursable by the Commission on State Mandates
(Commission) on May 26, 2011.

I declare that T drafted a list of statutory requirements and ‘reasonably necessary’ activities
(under Government Code section 17557(a)) in implementing the (above stated)
reimbursable CPRA State mandates.

I declare that 1 provided County staff respomsible for implementing CPRA with the
Commission’s CPRA reimbursement decision and the (above stated) statutory
requirements and ‘reasonably necessary’ activities; and, that I incorporated their
declarations in the County’s proposed CPRA Ps&Gs.

I declare that it is my information and belief that the County’s proposed CPRA Ps&Gs
comply with funding requirements under article XIIIB, section 6 of the California
Constitution and Government Code section 17500 et seq. and that reimbursement is
required as claimed in the County’s proposed CPRA Ps&Gs.

I am personally conversant with the foregoing facts and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct of my own knowledge, except as to the matters which are
therein stated as information and belief, and as to those matters I believe them to be true.

hos reles - <9l %/MQ?}/

Date and Place Signature

Help Conserve Paﬁg%Print Double-Sided
“To Enrich Lives Throug ctive and Caring Service”
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and justice
under law

Summary
of the

California Public Records Act 2004

California Attorney General’s Office
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SUMMARY
CALIFORNIA PUBLIC RECORDS ACT
GOVERNMENT CODE SECTION' 6250 ET SEQ.
August, 2004

I
OVERVIEW

Legislation enacting the California Public Records Act (hereinafter, “CPRA") was signed in
1968, culminating a 15-year-long effort to create a general records law for California.
Previously, one was required to look at the law governing the specific type of record in
question in order to determine its disclosability. When the CPRA was enacted, an attempt
was made to remove a number of these specific laws from the books. However, preexisting
privileges such as the attorney-client privilege have been incorporated by reference into the
provisions of the CPRA.

The fundamental precept of the CPRA is that governmental records shall be disclosed to the

public, upon request, unless there is a specific reason not to do so. Most of the reasons for
withholding disclosure of a record are set forth in specific exemptions contained in the CPRA.
However, some confidentiality provisions are incorporated by reference to other laws. Also,
the CPRA provides for a general balancing test by which an agency may withhold records
from disclosure, if it can establish that the public interest in nondisclosure clearly outweighs
the public interest in disclosure.

There are two recurring interests that justify most of the exemptions from disclosure. First,
several CPRA exemptions are based on a recognition of the individual’s right to privacy (e.g.,
privacy in certain personnel, medical or similar records). Second, a number of disclosure
exemptions are based on the government’s need to perform its assigned functions in a
reasonably efficient manner (e.g., maintaining confidentiality of investigative records, official
information, records related to pending litigation, and preliminary notes or memoranda).

If a record contains exempt information, the agency generally must segregate or redact the
exempt information and disclose the remainder of the record. If an agency improperly
withholds records, a member of the public may enforce, in court, his or her right to inspect
or copy the records and receive payment for court costs and attorney’s fees.

1. All section references are to the Government Code unless otherwise indicated.

2
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I

PUBLIC ACCESS v. RIGHTS OF PRIVACY

A. Right To Monitor Government

In enacting the CPRA, the Legislature stated that access to information concerning the
conduct of the public’s business is a fundamental and necessary right for every person in the
State.! Cases interpreting the CPRA also have emphasized that its primary purpose is to give
the public an opportunity to monitor the functioning of their government.” The greater and
more unfettered the public official’s power, the greater the public’s interest in monitoring the
governmental action.”

B. The Right Of Privacy

Privacy is a constitutional right and a fundamental interest recognized by the CPRA.?
“Although there is no general right to privacy articulated in the CPRA, the Legislature
recognized the individual right to privacy in crafting a number of its exemptions. Thus, in
administering the provisions of the CPRA, agencies must sometimes use the general
balancing test to determine whether the right of privacy in a given circumstance outweighs
the interests of the public in access to the information. If personal or intimate information is
extracted from a person (e.g., a government employee or appointee, or an applicant for
government employment/appointments 2 precondition for the employment or appointment),
a privacy interest in such information is likely to be recognized.” However, if information is
provided voluntarily in order to acquire a benefit, a privacy right is less likely to be
recognized.® Sometimes, the question of disclosure depends upon whether the invasion of an
individual’s privacy is sufficiently invasive so asto outweigh the public interest in disclosure.

1l
SCOPE OF COVERAGE
A. Public Record Defined
1. Identifiable Information
The public may inspect or obtain a copy of identifiable public records.” Writings held by
state or local government are public records.? A writing includes all forms of recorded
information that currently exist or that may exist in the future. ° The essence of the CPRA
is to provide access to information, not merely documents and files." However, it is not
enough to provide extracted information to the requestor, the document containing the

information must be provided. In order to invoke the CPRA, the request for records must be
both specific and focused. The requirement of clarity must be tempered by the reality that
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a requester, having no access to agency files or their scheme of organization, may be unable
to precisely identify the documents sought. Thus, writings may be described by their
content."

To the extent reasonable, agencies are generally required to assist members of the public in
making focused and effective requests for identifiable records.'? One legislatively-approved
method of providing assistance is to make available an index of the agency’s records.” A
request for records may be made orally or in writing."* ‘When an oral request is received, the
agency may wish to consider confirming the request in writing in order to eliminate any
confusion regarding the request.

2. -Computer Information

When a person secks a record in an electronic format, the agency shall, upon request, make
the information available in any electronic format in which it holds the information."
Computer software developed by the government is exempt from disclosure.'®

B. Agencies Covered

All state and local government agencies are covered by the CPRA. 17 Non-profit and for-profit

entities subject to the Ralph M. Brown Act are covered as well."® The CPRA is not applicable

to the Legislature, which is instead covered by the Legislative Open Records Act.” The

' judicial branch is not bound by the CPRA, although most court records are disclosable as a

“matter of public rights of access to courts.? Federal government agencies are covered by the
Federal Freedom of Information Act.”

C. Member Of The Public

The CPRA entitles natural persons and business entities as members of the public to mspect
public records in the possession of government agencies.”? Persons who have filed claims
or litigation against the government, or who are investigating the possibility of so doing,
generally retain their identity as members of the public.”® Representatives of the news media
have no greater rights than members of the public.?* Government employees acting in their
official capacity are not considered to be members of the public.” Individuals may have
greater access to records about themselves than public records, generally. 2%

D. Right To Inspect And Copy Public Records

Records may be inspected at an agency during its regular office hours.”” The CPRA contains
1o provision for a charge to be imposed in connection with the mere inspection of records.
Copies of records may be obtained for the direct cost of duplication, unless the Legisiature
has established a statutory fee.”® The direct cost of duplication includes the pro rata expense
of the duplicating equipment utilized in making a copy of arecord and, conceivably, the pro
rata expense in terms of staff time (salary/benefits) required to produce the copy. 2 A staff
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person’s time in researching, retrieving and mailing the record is not included in the direct
cost of duplication. By contrast, when an agency must compile records or extract
information from an electronic record or undertake programming to satisfy a request, the
requestor must bear the full cost, not merely the direct cost of duplication.” The right to
inspect and copy records does not extend to records that are exempt from disclosure.

v
REQUEST FOR RECORDS AND AGENCY RESPONSE

A, Procedures

A person need not give notice in order to inspect public records atan agency's offices during
normal working hours. However, if the records are not readily accessible or if portions of
the records must be redacted in order to protect exempt material, the agency must be given
a reasonable period of time o perform these functions.

When a copy of a record is requested, the agency shall determine within ten days whether
to comply with the request, and shall promptly inform the requester of its decision and the
‘reasons therefor.”’ Where necessary, because either the records or the personnel that need
{0 be consulted regarding the records are not readily available, the initial ten-day period to
make a determination may be extended for up to fourteen days.” Ifpossible, records deemed
subject to disclosure should be provided at the time the determination is made. If immediate
disclosure is not possible, the agency must provide the records within a reasonable period
of time, along with an estimate of the date that the records will be available. The Public
Records Act does not permit an agency to delay or obstruct the inspection or copying of
public records.™ Finally, when a written request is denied, it must be denied in writing. M

B. Claim Of Exemption

Under specified circumstances, the CPRA affords agencies a variety of discretionary
exemptions which they may utilize asa basis for withholding records from disclosure. These
exemptions generally include personnel records, investigative records, drafts, and material
made confidential by other state or federal statutes. In addition, a record may be withheld
whenever the public interest in nondisclosure clearly outweighs the public mterest in
disclosure. When an agency withholds a record because it is exempt from disclosure, the
agency must notify the requester of the reasons for withholding the record. However, the
agency is not required to provide a list identifying each record withheld and the specific
justification for withholding the record.” : :

128



Exhibit 6 — Page 6

~ Segregation Of Exempt From Nonexempt Material

When a record contains exempt material, it does not necessarily mean that the entire record
may be withheld from disclosure. Rather, the general rule is that the exempt material may
be withheld but the remainder of the record must be disclosed.®® The fact that it is time
consuming to segregate exempt material does not obviate the requirement to do it, unless the
burden is so onerous as to clearly outweigh the public interest in disclosure.”” If the
information which would remain after exempt material has been redacted would be of little
or no value to the requester, the agency may refuse to disclose the record on the grounds that
the segregation process is unduly burdensome.*® The difficulty in segregating exempt from
nonexempt information is relevant in determining the amount of time which is reasonable
for producing the records in question.

Waiver Of Exemption

Exempt material must not be disclosed to any member of the public if the material is to
remain exempt from disclosure.® Once material has been disclosed to a member of the
public, it generally is available upon request to any and all members of the public.
Confidential disclosures to another governmental agency in connection withthe performance
of its official duties, or disclosures in a legal proceeding are not disclosures to members of
the public under the CPRA and do not constitute a waiver of exempt material.”

v

EXEMPTION FOR PERSONNEL, MEDICAL OR SIMILAR RECORDS
(Gov. Code, § 6254(c))

Records Covered

A personnel, medical or similar record generally refers to intimate or personal information

which an individual is required to provide to a government agency frequently in connection .

with employment.*" The fact that information is in a personnel file does not necessarily
make it exempt information.”” Information such as an individual’s qualifications, training,
or employment background, which are generally public in nature, ordinarily are not exempt.”

Information submitted by license applicants is not covered by section 6254(c) but is

protected under section 6254(n) and, under special circumstances, may be withheld under
the balancing test in section 6255.% '
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Disclosure Would Constitute An Unwarranted Invasion Of Privacy

If information is intimate or personal in nature and has not been provided to a government
agency as part of an attempt to acquire a benefit, disclosure of the information probably
would constitute a violation of the individual’s privacy. However, the invasion of an
individual’s privacy must be balanced against the public’s need for the information. Only
where the invasion of privacy is unwarranted as compared to the public interest in the
information does the exemption permit the agency to withhold the record from disclosure.
'If this balancing test indicates that the privacy interest outweighs the public interest in
disclosure, disclosure of the record by the government would appear to constitute an
.unwarranted invasion of privacy.

Courts have reached different conclusions regarding whether the investigation or audit of a
public employee’s performance is disclosable.” The gross salary and benefits of high-level
state and local officials are a matter of public record. However, a recent case indicated that
absent a showing that the name of a particular civil service employee is important in
monitoring government performance, civil service employees have an expectation of privacy
in individually identifiable salary information.*

VI

EXEMPTION FOR PRELIMINARY NOTES, DRAFTS AND MEMORANDA
(Gov. Code, § 6254(a))

Under this exemption, materials must be (1) notes, drafts or memoranda (2) which are not
retained in the ordinary course of business (3) where the public interest in nondisclosure
clearly outweighs the public interest in disclosure. This exemption has little or no effect
since the deliberative process privilege was clearly established under the balancing test in
section 6255 in 1991, but is mentioned here because it is in the Act.”

Vi

EXEMPTION FOR INVESTIGATIVE RECORDS
AND INTELLIGENCE INFORMATION
(Gov. Code, § 6254(f)

Investigative Records

Records of complaints, preliminary inquiries to determine if a crime has been committed, and
full-scale investigations, as well as closure memoranda are investigative records.”® In
addition, records that are not inherently investigatory may be covered by the exemption
where they pertain to an enforcement proceeding that has become concrete and definite.*
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Investigative and security records created for law enforcement, correctional or licensing
purposes also are covered by the exemption from disclosure. The term “law enforcement™
agency rtefers to traditional criminal law enforcement agencies.” Records created in
connection with administrative investigations unrelated to licensing are not subject to the

-exemption. The exemption is permanent and does not terminate once the investigation has
been completed.”’

Even though investigative records themselves may be withheld, section 6254(f) mandates
that law enforcement agencies disclose specified information about investigative activities.”
However, the agency’s duty to disclose information pursuant to section 6254(f) only applies
if the request is made contemporaneously with the creation of the record in which the
requested information is contained.” This framework is fundamentally different from the
approach followed by other exemptions in the Public Records Act and in federal law, in
which the records themselves are disclosable once confidential information has been

redacted.

Specifically, section 6254(f) requires that basic information must be disclosed by law
enforcement agencies in connection with calls for assistance or arrests, unless to do so would

- endanger the safety of an individual or interfere with an investigation.”* With respect to
public disclosures concerning calls for assistance and the identification of arrestees, the law
restricts disclosure of address information to specified persons.” However, section 6254(f)
expressly permits agencies to withhold the analysis and conclusions of investigative
personnel. Thus, specified facts may be disclosable pursuant to the statutory directive, but
the analysis and recommendations of investigative personnel concerning such facts are
exempt.

Intelligence Information

Records of intelligence information collected by the Attorney General and state and local
police agencies are exempt from disclosure. Intelligence information is related to criminal
activity but is not focused on a concrete prospect of enforcement.

VIII

EXEMPTIONS FOR LITIGATION AND ATTORNEY RECORDS
(Gov. Code, § 6254 (b), (k)

Pending Claims And Litigation
Section 6254(b) permits documents specifically prepared in connection with filed litigation
to be withheld from disclosure.’® The exemption has been interpreted to apply only to

documents created after the commencement of the litigation.”” For example, it does not
apply to the claim that initiates the administrative or court process. Once litigation is
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resolved, this exemption no longer protects records from disclosure, although other
exemptions (e.g., attorney-client privilege) may be ongoing.”®

Nonexempt records pertaining to the litigation are disclosable to requestors; including
prospective or actual parties to the litigation.®® Generally, a request from actual or
prospective litigants can be barred only where an independent statutory prohibition or
collateral estoppel applies. If the agency believes that providing the record would violate a
discovery order, it should bring the matter to the attention of the court that issued the order.®

In discovery during civil litigation unrelated to the Public Records Act, Evidence Code
section 1040 (as opposed to the Act’s exemptions) governs.”!

Attorney-Client Privilege

The attorney-client privilege covers confidential communications between an attorney and
his or her client. The privilege applies to litigation and nonlitigation situations.®* The
privilege appears in section 954 of the Evidence Code and is incorporated into the CPRA
through section 6254(k). The privilege lasts forever unless waived. However, the privilege
is not waived when a confidential communication is provided to an opposing party where to
do so is reasonably necessary fo assist the parties in finalizing their negotiations.®

Attorney Work Product

The attorney work product rule covers research, analysis, impressions and conclusions of an
attorney. This confidentiality rule appears in section 2013 of the Code of Civil Procedure
and is incorporated into the CPRA through section 6254(k). Records subject to the rule are
confidential forever. The rule applies in litigation and nonlitigation circumstances alike.®

IX
OTHER EXEMPTIONS

" Official Information

Information gathered by a government agency under assurances of confidentiality may be
withheld if it is in the public interest to do so. The official information privilege appears in
Evidence Code section 1040 and is incorporated into the CPRA through section 6254(k). The
analysis and balancing of competing interests in withholding versus disclosure is the same
" under Evidence Code section 1040 as it is under section 6255.° When an agency is in
litigation, it may not resist discovery by asserting exemptions under the CPRA; rather, it
must rely on the official information privilege.®
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B. Trade Secrets

Agencies may withhold confidential trade secret information pursuant to Evidence Code
section 1060 which is incorporated into the CPRA through section 6254(k). However, with
respect to state contracts, bids and their resulting contracts generally are disclosable after
bids have been opened or the contracts awarded.”” Although the agency has the obligation
to initially determine when records are exempt as trade secrets, a person or entity disclosing
trade secret information to an agency may be required to assist in the identification of the
information to be protected and may be required to litigate any claim of trade secret which
exceeds that which the agency has asserted.

C. Other Express Exemptions

Other express exemptions include records relating to: securities and financial institutions;*
utility, market and crop reports;” testing information;™ appraisals and feasibility reports;”
gubernatorial correspondence;™ legislative counsel records;” personal financial data used
to establish a license applicant’s personal qualifications;™ home addresses;” and election
petitions.”® '

The exemptions for testing information and personal financial data are of particular interest
to licensing boards which must determine the competence and character of applicants in
order to protect the public welfare.

X

THE PUBLIC INTEREST EXEMPTION
(Gov. Code, § 6255}

A. The Deliberative Process Privilege

The deliberative process privilege is intended to afford a measure of privacy to decision
makers. This doctrine permits decision makers to receive recommendatory information from
and engage in general discussions with their advisors without the fear of publicity. Asa
general rule, the deliberative process privilege does not protect facts from disclosure but
rather protects the process by which policy decisions are made.” Records which reflect a
final decision and the reasoning which supports that decision are not covered by the
deliberative process privilege. If a record contains both factual and deliberative materials,
the deliberative materials may be redacted and the remainder of the record must be disclosed,
unless the factual material is inextricably intertwined with the deliberative material. Under
section 6255, a balancing test is applied in each instance to determine whether the public
interest in maintaining the deliberative process privilege outweighs the public interest in
disclosure of the particular information in question.”

10
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B. Other Applications Of The Public Interest Exemption

In order to withhold a record under section 6255, an agency must demonstrate that the
public’s interest in nondisclosure clearly outweighs the public’s interest in disclosure. A
particular agency’s interest in nondisclosure is of little consequence in performing this
balancing test; it is the public’s interest, not the agency’s that is weighed. This “public
interest balancing test” has been the subject of several court decisions.

In a case involving the licensing of concealed weapons, the permits and applications were

found to be disclosable in order for the public to properly monitor the government’s

administration of concealed weapons permits.” The court carved out a narrow exemption

where disclosure would render an individual vulnerable to attack at a specific time and place.
" The court-also permitted withholding of psychiatric information on privacy grounds.

In another case, a city sought to maintain the confidentiality of names and addresses of water
users who violated the city’s water rationing program. The court concluded that the public’s
interest in disclosure outweighed the public’s interest in nondisclosure since disclosure
would assist in enforcing the water rationing program.®® The court rejected arguments that
the water users’ interests in privacy and maintaining freedom from intimidation justified
nondisclosure. '

The names, addresses, and telephone numbers of persons who have filed noise complaints
concerning the operation of a city airport are protected from disclosure where under the
particular facts involved, the court found fhat there were less burdensome alternatives
available to serve the public interest.”

In a case involving a request for the names of persons who, as a result of gifts to a public
university, had obtained licenses for the use of seats at an athletic arena, and the terms of
those licenses, the court found that the umiversity failed to establish its claim of
confidentiality by a “clear overbalance.” The court found the university’s claims that
disclosure would chill donations to be unsubstantiated. It further found a substantial public
interest in such disclosure to permit public monitoring and avoid favoritism or discrimination
in the operation of the arena.”

1
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XI
LITIGATION UNDER THE ACT

A requester, but not a public agency, may bring an action seeking mandamus, injunctive
relief or declaratory relief under sections 6258 or 6259.8 To assist the court in making a
decision, the documents in question may be inspected at an in-camera hearing (i.e. a private
hearing with a judge). An in-camera hearing is held at the court’s discretion, and the parties
have no right to such a hearing. Prevailing plaintiffs shall be awarded court costs and
attorney’s fees. A plaintiff need not obtain all of the requested records in order to be the
prevailing party in litigation.® A plaintiff is also considered the prevailing party if the
Jawsuit ultimately motivated the agency to provide the requested records.’> Prevailing
defendants may be awarded court costs and attorney fees only if the requestor’s claim is
clearly frivolous. There is no right of appeal, but the fosing party may bring a petition for
extraordinary relief to the court of appeal.

Rk kR

If you wish to obtain additional copies of this pamphlet, they may be ordered or downloaded
via the Attorney General’s Home Page, located on the World Wide Web at
http://caag.state.ca.us. You may also write to the Attorney General’s Office, Public Inquiry
Unit, P.O. Box 944255, Sacramento, CA 94244-2550 or call us at (800) 952-5225 (for
callers within California), or (916) 322-3360 (for callers outside of California); the
TTY/TDD telephone numbers are (800) 952-5548 (for callers within Californiza), or (916)
324-5564 (for callers outside of California).

Deputy Attorney General Ted Prim, Editor :
Special thanks to Neil Gould, Senior Staff Counsel, Department of Water Resources, for his

assistance.

12
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1. Government Code section 6250.

2. U.S. Dept. of Justice v. Reporters Committee for Freedom of Press (1989) 489 U.S. 749; Times
Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325; CBS, Inc. v. Block (1986) 42 Cal.3d 646.

3. New York Times Co. v. Superior Court (1997) 52 Cal.App.4th 97, involving public’s rights to
acquire names of officers using deadly force; CBS. Inc. v. Block (1986) 42 Cal.3d 646, involving
public’s right to monitor Sheriff’s unfettered power to award concealed weapons permits.

4. Article 1, section 1 of the California Constitution; Government Code sections 6254(c), 6254(k),
and 6255; New York Times Co. v. Superior Court (1990} 218 Cal. App.3d 1579.

5. California First Amendment Coalition v. Superior Court (1998) 67 Cal.App.4th 159; Wilson v.
Superior Court (1996) 51 Cal. App.4th 1 136; Braun v. City of Taft (1984) 154 Cal.App.3d 332, but
see Braun v. City of Taft, supra, 154 Cal.App.3d at p. 344, where disclosure of personal information
was not found to constitute invasion of privacy; San Gabriel Tribune v. Superior Court (1983) 143
Cal.App.3d 762, 777.

6. CBS, Inc. v. Block (1986) 42 Cal.3d 646, where information provided to government in order to
obtain concealed weapon permit; Register Div. Freedom Newspapers, Inc. v. County of Orange
(1984) 158 Cal. App.3d 893, 902, where litigant submitied medical information to induce settlement
of law suit; San Gabriel Tribune v. Superior Court (1983} 143 Cal.App.3d 762, 781, where

- contractor sought to modify existing contract.

7. Government Code section 6253,
8. Government Code section 6252(¢).
9. Government Code section 6252(f); 71 Ops.Cal. Atty.Gen. 235, 236 (1983).

10. San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 774; Cook v. Craig (1976)
55 Cal. App.3d 773, 782.

11. California First Amendment Coalition v. Superior Court (1998) 67 Cal.App.4th 159; Rogers v.
Superior Court (1993) 19 Cal. App.4th 469.

12. Government Code section 6253.1.

13. Government Code section 6253.1(d)(3).

14. Los Angeles Times v. Alameda Corridor Transp. Auth. (2001) 88 Cal.App.4th 1381, 1392
15. Government Code section 6253.9.

16. Government Code section 6254.9.

17. Government Code section 6252(a) and (b); Michael J. Mack v. State Bar of California (2001) 92
Cal.App.4th 957, 962, CPRA inapplicable to State Bar.

13
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18. Government Code section 6252(b) as amended by AB 2937, Stats. 2002, Ch. 1073. A
nongovernmental auxiliary association is not a state agency; California State Universily, Fresno
Assn., Inc. v. Superior Court (2001) 90 Cal. App.4th 810, 829; 85 Ops.Cal. Atty.Gen. 55 (2002). A
nonprofit corporation designated by a city to provide programming to a cable television channel set
aside for educational purposes is subject to the Public Records Act because it qualifies as a local
legislative body under the Brown Act.

19. Government Code section 9071.
20. Estate of Hearst v. Leland Lubinski, et al. (1977) 67 Cal. App.3d 777.
21.5U.S.C. 552,

22 Government Code sections 6252(c), (¢) and 6253; Connell v. Superior Court (1997) 56
Cal.App.4th 601.

23. Wilder v. Superior Court (1998) 66 Cal.App.4th 77; Fairley v. Superior Court (1998) 66
Cal.App.4th 1414.

24. San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 774.
25. Government Code section 6252(g).

26. Civil Code section 1798 (Information Practices Act), which applies to persons referenced in state
government records.

27. Government Code section 6253(a).
28. Government Code section 6253(b).

29. North County Parents Organization v. Department of Education (1994) 23 Cal.App.4th 144, 148;
Informal opinion from Attoney General to Senator Gary K. Hart, dated April 11, 1991.

30. Government Code section 6253.9(b)(2).

31. Government Code section 6253(c).

32. Government Code section 6253(c).

33. Government Code section 6253(c).

34. Government Code section 6255(b).

35. Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1074-1075.

36. Government Code section 6253(a); American Civil Liberties Union Foundation v. Deukmejian
(1982) 32 Cal.3d 440, 447; Connell v. Superior Court (1997) 56 Cal.App.4th 601; State Bd. of
Equalization v. Superior Court (1992) 10 Cal.App.4th 1177, 1187.
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37. State Bd. of Equalization v. Superior Court (1992) 10 Cal.App.4th 1177, 1190, fn. 14.

38. American Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal.3d 440, 447.

39. Government Code section 6254.5; Black Panther Party v. Kehoe (1974) 42 Cal. App.3d 645.
40. Government Code section 6254.5(b) and (e).

41, Register Div. of Freedom Newspapers, Inc. v. County of Orange (1984) 158 Cal.App.3d, 893;
San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762.

42. New York Times Co. v. Superior Court (1997) 52 Cal.App.4th 97, 103.
43. Eskaton Monterey Hospital v. Myers (1982) 134 Cal.App.3d 788.

44. CBS. Inc. v. Block (1986) 42 Cal.3d 646, applied the balancing test to protect certain privacy
information in concealed weapons permits from disclosure. Protection for the particular information
exempted by the Court in that decision was later codified in section 6254, subdivision (u).

45. Bakersfield City School District v. Superior Court 2004 WL 1120036 (Cal.App. 5 Dist.); Payton
v. City of Santa Clara (1982) 132 Cal.App.3d 152, disciplinary records were not disclosable unless
the state could demonstrate a compelling interest in disclosure; AFSCME v. Regents of University of
California (1978) 80 Cal.App.3d 913, performance audit was disclosable unless charges were found
to be groundless.

46. Government Code section 6254.8; Teamsters Local 856 v. Priceless, LLC (2003) 112
Cal.App.4th 1500; 68 Ops.Cal. Alty.Gen.73 (1985).

47. Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325.

48. Haynie v. Superior Court (2001) 26 Cal.4th 1061; Rackauckas v. Superior Court (2002) 104
Cal.App.4th 169.

49. Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1068-1072.

50, State of California ex rel. Division of Industrial Safety v. Superior Court (1974) 43 Cal.App.3d
778.

s1. Dick Williams v. Superior Court (1993) 5 Cal.4th 337, 354-362.
52. Dick Williams v. Superior Court (1993) 5 Cal.4th 337, 348-354.
53. County of Los Angeles v. Superior Court (Kusar) (1993) 18 Cal.App.4th 588.

54. 86 Ops.Cal.Atty.Gen. 132 (2003), release of mug shot is one way for a law enforcement agency
to fulfill its obligation to provide information. '

55. Los Angeles Police Dept. v. United Reporting Publishing Corp., 528 U.S. 32 (1999).
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56. Fairley v. Superior Court (1998) 66 Cal. App.4th 1414; City of Hemet v. Superior Court (Press-
Enterprise) (1995) 37 Cal.App.4th 1411. :

57. Fairley v. Superior Court (1998) 66 Cal. App.4th 1414; 71 Ops.Cal. Atty.Gen. 235 (1988).

'58. City of Los Angeles v. Superior Court (Axelrad) (1996) 41 Cal.App.4th 1083,

59. County of Los Angeles v. Superior Court (Axelrad II) (2000) 82 Cal. App.4th 819, 826; Wilder v.
Superior Court (1998) 66 Cal.App.4th 77; Fairley v. Superior Court (1998) 66 Cal.App.4th 1414;
City of Hemet v. Superior Court (Press-Enterprise) (1995) 37 Cal.App.4th 1411, 1420-1421, fn. 11;
but see dicta in Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 372.

60. County of Los Angeles v. Superior Court (4xelrad IT) (2000) 82 Cal.App.4th 819, 830.

61. Marylander v. Superior Court (2000} 81 Cal.App.4th 1119, 1124-25.

62. Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 371.

63. STI Outdoor v. Superior Court (2001) 91 Cal.App.4th 334, 341.

64. County of Los Angeles v. Superior Court (Axelrad II) (2000) 82 Cal. App.4th 819, 833.

65. California State University, Fresno Assn., Inc. v. Superior Court (2001) 90 Cal. App.4th 810,
832.

66. Michael P. v. Superior Court (2001) 92 Cal. App.4th 1036, 1042, Marylander v. Superior Court
(2000) 81 Cal.App.4th 1119, 1125.

67. Public Contract Code sections 10305 and 10342.
68. Government Code section 6254(d).
69. Government Code section 6254(e).
70. Government Code section 6254(g).
71. Government Code section 6254(h).

72, Government Code section 6254(1); California First Amendment Coalition v. Superior Court
(1998) 67 Cal.App.4th 159; Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1323.

73. Government Code section 6254(m).

74. Government Code section 6254(n).

75. State employees, Government Code section 6254.3; Registered voters, Government Code section
6254 .4; Persons appearing in records of DMV, Governiment Code section 6254.1(b).
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76. Government Code section 6253.5.

77. Times Mirror and First Amendment Coalition, established this general principle but, in light of
special circumstances, an agency may withhold information that 1s essentially factual in nature.

78. The California Supreme Court’s decision in Times Mirror Co. v. Superior Court (1991) 53
Cal.3d 1325 is the source of the above information concerning deliberative process privilege. See
also Rogers v. Superior Court (1993) 19 Cal.App.4th 469.

79. CBS, Inc. v. Block (1986) 42 Cal.3d 646.

80. New York Times Co. v. Superior Court (1990) 218 Cal.App.3d 1579; but see Gﬂvemmenf Code
section 6254.16 adopted subsequently.

81. City of San Jose v. Superior Court (1999) 74 CaI.Ai)p.4th 1008.

82. California State University, Fresno Assn., Inc. v. Superior Court (2001) 90 Cal. App.4th 810,
834-835.

83. Filarsky v. Superior Court (2002) 28 Cal 4th 419, 423.
84. Los Angeles Times v. Alameda Corridor Transp. Auth. (2001) 88 Cal.App.4th 1381, 1391-1392.

85. Roberts v. City of Palmdale (1993) 19 Cal.App. 4th 469, 482; Belth v. Garamendi (1991) 232
Cal.App.3d 896, 898.
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THE CENTER FOR PUBLIC FORUM RIGHTS

Top 10 Points to Remember about
Making a California Public Records Act Request

1. The agency has the burden of justifying the denial of access.
Perhaps the most fundamental rule in the California Public Records Act (CPRA) is the presumption of

. public access. Requesters do not have to prove or even state a “need to know” to justify access. On the contrary, the
government agency must justify nof providing the information by citing the law: a statute or a case interpreting a
statute. “In other words, all public records are subject to disclosure unless the Legislature has expressly provided to
the contrary.” Williams v. Superior Court, 5 Cal. 4% 337 (1993) “It’s not our policy” or “We never give that out™ is
not a legally sufficient response to a public records request, nor is anything else short of citing the law that bars or
excuses the agency from providing access. .

2. The request need not be in writing.

" A written request often has advantages for the requester as well as the agency. Practically, it may be
necessary where an oral request has been turned down for what appear to be inadequate or misinformed reasons, or
where the kind or number of documents being sought necds detailed description. Legally, a written request sent by

. g-mail, fax or registered postal mail provably records the date on which certain response deadlines are set, and also
entitles the requester to a written response from the agency giving the reasons and legal authority for withholding all
or part of the requested records. But, as observed by the California Court of Appeal, “It is clear from the
requirements for writings in the same and other provisions of the Act that when the Legislature intended to require a
writing, it did so explicitly. The California Public Records Act plainly does not require a written request.” Los
Angeles Times v. Alameda Corridor Transportation Authority, 88 Cal. App.4th 1381 (2001)

3. The request need not identify the requester. :
Likewise, nothing in the law precludes an anonymous request, and the CPRA requires identification (by a
signed affirmation or declaration, respectively) only when the requester is secking information about pesticides
{Government Code §6254.2) or seeking the addresses of persons arrested or erime victims (Government Code
§6254, subd. (f), par. (3)). Practically, it may be mutually convenient for a requester to provide a name and contact
information if the request cannot be fulfilled immediately or if copying will take some time, but the requester’s
option is to keep checking back on his or her own initiative. Legally, apart from the two situations noted above, an
agency may not insist that the requester be identified. )

4. The request need not state the requester’s purpose. :

Demanding to know the purpose of the request or the intended use of the information is, again, not
something the agency may do, apart from the pesticide and address provisions noted in (2) above. The CPRA states,
in Government Code §6257.5: “This chapter does not allow limitations on access to a public record based upon the
purpose for which the record is being requested, if the record is otherwise subject to disclosure.”

5. The scope of the request must be reasonably clear. :

- “Unquestionably, public records must be described clearly enough to permit the agency to determine
whether writings of the type described in the request are under its control. (The CPRA) compels an agency o
provide a copy of nonexempt records upon a request ‘which reasonably describes an identifiable record, or
information produced therefrom . . . © However, the requirement of clarity must be tempered by the reality thata
requester, having no access to agency files, may be unable to precisely identify the documents sought. Thus,
writings may be described by their content. The agency must then determine whether it has such writings under its
control and the applicability of any exemption. An agency is thus obliged to search for records based on criteria set
forth in the search request.” California First Amendment Coalition v. Superior Court, 67 Cal. App.Ath 159 (1998)

6. The agency need not compile lists or write reports.

_ The rights provided in the law are to “inspect” (look at words, symbols or images; listen to sounds) public
records and/or to “obtain a copy” of those records, not to compel the agency to create lists or reports in response to
questions. In only one instance is the agency required to generate a record that docs not already exist, and that is if
the information sought is distributed in computerized form ina database or otherwise and must be assembled in a
single record. As provided in Government Code §6253.9, if the agency cannot “produce™ or “construct” the record
sought without special programming, the requester must pay for that work.

2218 Homewood Way + Carmichael, CA 95608 - phane 916-487-7000 -« fax 916-487-7999
www.calaware.org
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7. The agency must do its best to help the requester succeed.
Government Code Section 6253.1 states:

(a) When a member of the public requests to inspect a public record or obtain a copy of a public
record, the public agency, in order to assist the member of the public make a focused and
effective request that reasonably describes an identifiable record or records, shall do all of the
following, to the extent reasonable under the circumstances:

“(1) Assist the member of the public to identify records and information that are respensive
to the request or to the purpose of the request, if stated.

“(2) Describe the information technology and physical location in which the records exist.

“(3) Provide suggestions for overcoming any practical basis for denying access to the
records or information sought.

“(b) The requirements of paragraph (1) of subdivision (a) shall be deemed to have been satisfied if
the public agency s unable to identify the requested information after making a reasonable effort
to elicit additional clarifying information from the requester that will help identify the record or
records.”

These assistance requirements do not apply, obviously, if the agency fully grants the request, or denies access based
on one of the exemptions in Government Code §6254. Also, if the agency has an index to its records and makes it
available, no farther help in refining the request is required.

8. Fees are for the costs of copying, not for those of inspection.

As noted by the Attorney General in an opinion concluding that counties may charge a fee “reasonably
necessary” to recover wider costs for copying public records—costs beyond the strict “direct cost of duplication™—
inspection is free: “In any event, a ‘reasonably necessary’ fee for a copy of a public record would have no effect
upon the public's right of access to and inspection of public records free of charge.” (Opinion No 01-5605, November
'1,2002). Moreover, the “direct cost of duplication” that, pursuant to Government Code §6253, subd. (b), may be
charged to the requester by agencies other than counties may not include overhead. “The direct cost of duplication is
the cost of running the copy machine, and conceivably also the expense of the person operating it. “Direct cost® does
not include the ancillary tasks necessarily associated with the retrieval, inspection and handling of the file from
which the copy is extracted.” North County Parents Organization v. Department of Education, 23 Cal.App.4th 146

(4™ Dist. 1994)

9. Prompt access is required for clearly public records. ‘

Delay is atlowed only to resolve good faith doubts as to whether all or part of a record is accessible by the
public. So, for example, if the requester asks to see the minutes of public meetings, there is no need to make the
“determination” as to whether or not they are public, since minutes of public meetings are, without question, public
records. That being the case, access is to be provided “promptly,” not put off for 10 days (Government Code §6253,
subd. (b)}; to underscore this point, subd. (d) states that “Nothing in (the CPRA) shall be construed to permit an
agency to delay or obstruct the inspection or copying of public records.” And while the 10-day period is not a legal
deadline for producing the records, the date of production should not lag the 10-day (or, if extended with notice to
the requester, up to 14 days more) “determination” point by much, because in most if not all cases, the person
" making the determination will have already had 1o assemble and review the records in order 1o do so. Once the
determination has been made, in other words, actual refease of the records in question should not take much time to

accomplish.

.10. Journalists and ether people have the same rights of access.
' Journalists® rights to inspect and copy public records are the same under the CPRA as those of any other
person—i0 wotse and, despite the free press guarantees of the state and federal constitutions, no better. “No
‘California or federal judicial decision has ever altribuied accessibility to public records upon First Amendment
freedoms of speech or press.” Register Division of Freedom Newspapers v. County of Orange, 158 Cal.App.3d 893
(1984) And while we often speak of “citizens” having the access rights, one need not be a California resident or
even a U.S. citizen to inspect or copy state or local public records. “(W)hen section 6253 declares every person has
aright to inspect any puablic record, when section 6257 commands state and local agencies to make records promptly
available to any person on request, and when section 6258 expressly states any person may institute proceedings to
enforce the right of inspection, they mean what they say.” Connell v. Superior Court, 56 Cal.App.4th 601 (1997)
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AWARE

THE CENTER FOR PUBLIC FORUM RIGHTS

CALIFORNIANS

Top 10 Points to Remember about
Exemptions from the California Public Records Act

1. Most CPRA exemptions are discretionary.

The main exemption section in the Act, for example--Government Code §6254-does not
prohibit disclosure of the records it lists, but simply provides that “nothing in this chapter shall be
construed to require disclosure™ of them. Accordingly officials misstate the law in many cases when they
say, “We can’t give that out.” It depends on the particular rule governing particular types of information.
They may have the discretion to decide in faver of disclosure in the public interest.

2. Exemptions are waived by selective disclosure.

Generally, once a particular record has been provided to a “rnember of the public,” access may
not be denied to others, even though an exemption might have otherwise applied (Government Code
§6254.5). A member of the public is anyone other than a governmental officer, employee or agent
receiving the record in his or her official capacity. So, for example, an inspection, audit or investigation
report shared with the subject investigated would, in all but a handful of cases, be a public record
although, if not shared with the subject, it might have been exempt from public disclosure (see 7 below).

3. An exempt part does not justify withholding the wheole.

Pursuant to Government Code §6253, subd. (a), any non-exempt (pubhc) part of a record must be
made available after any exempt information has been redacted (removed or obliterated). This rule applies
unless redaction is impossible because the public and confidential material are so tightly interwoven as to
be “inextricably intertwined” Northern California Police Practices Prajectv. Craig, 90 Cal, App. 3d 116
(1979), or unless multiple redactions applied to a large number of requested records would leave them so
bereft of substantive information relevant to the requester’s purpose that the benefit to him or her would
be “marginal and speculative.” American Civil Liberties Union Foundation of Northern California Inc. v.
Deukmejian, 32 Cal. 3d 440 (1982).

4. Drafts are not inherently and entirely exempt.

The word “draft,” even if accurately descriptive of a document, does not exempt it from
disclosure. Government Code §6254, subd. (a) applies only to “preliminary” drafis, notes or memos “that
are not retained by the public agency in the ordinary course of business, provided that the public interest

in withholding those records clearly outweighs the public interest in disclosure.” Moreover, the
exemption applies only if the record was created to inform or advise a particular administrative or
executive decision. Also, the document must be of the kind customarily disposed of: “If preliminary
materials are not customarily discarded or have not in fact been discarded as is customary they must be
disclosed.” Citizens for A Better Environment v. Department of Food and Agriculture, 171 Cal. App. 3d
704 (1985)

. Finally, the exemption applies only fo the “recommendatory opinion” of its author, making a judgment or
offering advice as a conclusion based on a set of facts. Those facts, however, remain accessible to the
public, and only the author’s conclusion is protected (see Citizens above).

5. Litigation documents may be withheld while the case is alive.

Government Code §6254, subd. (b) exempts “Records pertaining to pending litigation to which
the public agency is a party, or to claims ..., until the pending litigation or claim has been finally
adjudicated or otherwise settled.” This exemptlon includes communications between the agency and its
attorney, which are privileged in any event as long as the agency wishes to assert the privilege (see 8
below). Otherwise, “a document is protected from disclosure only if it was specifically prepared for use
in litigation.” City of Hemet v. Superior Court, 37 Cal.App.4th 1411 (1995) The claim itself is not
exempt. Poway Unified School District v. Superior Court, 62 Cal. App.4th 1496 (1998) And when a case
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has been fully adjudicated (no appeal possible) or settled, records covered by this exemption that are not
communications between the agency and its attorney-—for example, commupications between the agency
and the other party—become accessible to the public.

6. Personal information may be withheld if release would unjustifiably invade privacy.

The CPRA allows withholding of “Personnel, medical, or similar files, the disclosure of which
would constitute an unwarranted invasion of personal privacy” (Government Code §6254, subd. (c)). The
rule covers more than “personnel” files and reaches any information in government records linked to an
identified or readily identifiable individual. But it'allows withholding only where the person in guestion
has an objectively reasonable expectation of privacy, which would not apply, for example, to resume-type
«“information as to the education, training, expetience, awards, previous positions and publications” of a
public employec. Eskaton Monterey Hospital v. Myers, 134 Cal.App.3d 788 (1982) Even when a privacy
expectation would be normally reasonable, disclosure may be justified—“warranted”— and required if
the public interest in having it known outweighs the public interest to the contrary.

For example, when a public official denied taking an unlawful personnel action, “access to
records proving it then became in the public interest.” Braun v. City of Taft, 154 Cal. App. 3d 332 (1984)
Likewise, the actual pay of a non-contract public employee is not automatically public, but disclosure

- may be warranted depending on the extent to which it would “shed light on the public agency's
performance if its duty” Teamsters Local 856 v. Priceless, LLC, 112 Cal App.4th 1500 (2003) But pay

_and other particulars in police and other peace officers’ personnel files are made confidential under Penal
Code §§ 832.5-832.8, and are not accessible under the CPRA. City of Hemet v. Superior Court, 37
Cal.App.4th 1411 (1995) Complaints about the performance of public employees other than peace
officers are public if they lead to disciplinary action, AFSCME v. Regents, 80 Cal. App. 3d 913 (1978). or
even, discipline or not, if they are “well-founded” or reasonably reliable in terms, for instance, of their
substance, frequency and/or sources Bakersfield City School District v. Superior Court, 118 Cal.App.4th
1041 (2004).

7. Law enforcement investigative files may be withheld, but not the basic facts.

With respect to police and other criminal justice law enforcement agencies, Government Code
§6254, subd. (f) applies to records that “cncompass only those investigations undertaken for the purpose
of determining whether a violation of law may occur or has occutrred. If a violation or potential violation
is detected, the exemption aiso extends to records of investigations conducted for the purpose of
uncovering information surrounding the commission of the violation and its agency.” Haynie v. Superior
Court, 26 Cal 4th 1061 (2001) But the exemption also applies to “any investigatory or security files
compiled by any other state or local agency for correctional, law enforcement, or licensing purposes,”
including investigations by state or local regulatory agencies. If the investigation does not have one of
these purposes, the exemption does not apply. Register Division of Freedom Newspapers Inc. v. County of
Orange, 158 Cal. App. 3d 893 (1984). The exemption may be asserted no matter how old and dead the
investigation may be. Williams v. Superior Court, 5 Cal. 4th 337 (1993) But unless disclosure would
threaten the successful completion of an investigation or the safety of a person involved, an agency must
disclose the basic “who/what/where/when™ facts in crime, incidents and arrest reports, including requests
for assistance, at least with respect to “contemporaneous police activity” rather than attempts to obtain
information about an officer’s long-term performance that would otherwise be confidential (see 6 above)
County of Los Angeles v. Superior Court, 18 Cal.App.4th 588 (1993).

8. Information that is privileged or confidential otherwise is exempt.

Numierous other taws outside the CPRA either prohibit disclosure of certain information, limit its
disclosure to certain persons, purposes or both, or give the agency discretion over release. Moreover, the
Evidence Code contains a number of privileges that allow information to be withheld even from a court
proceeding. The CPRA incorporates these laws and privileges as exemptions from disclosure
(Government Code §6254, subd. (k). The attorney-client privileége, for example, allows communications
between a public agency and its lawyers to be kept confidential (see 5 above). Buta federal court has
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observed that “the identity of the client, the amount of the fee, the identification of payment by case file
name, and the general purpose of the work performed are usually not protected” (Clarke v. American
Commerce National Bank, 974 F 2d 127 (1992)). The official information privilege allows a public
official to withhold information submitted to him or her in confidence, usntil and unless it has been
expressly relied upon in the making of a decision, if the public interest in such secrecy outweighs the
public interest in disclosure. San Gabriel Valley Tribune v. Superior Court, 143 Cal. App.3d 762 (1983).
Government agencies may acquire business or industry information protected by the trade secret
privilege, but to be protected, the formula, pattern, compilation, process, device, method, etc. must derive
independent value from not being known to the public or a competitor, and must be subject to reasonabie
efforts to maintain its secrecy otherwise (Civil Code §3426.1, subd. (d)).

9, The “balancing test” may justify non-disclosure in well-defined instances.

Even if no specific exemption in the CPRA applies, information may be withheld “by
demonstrating ... that on the facts of the particular case the public interest served by not disclosing the
record clearly outweighs the public interest served by disclosure of the record.” As the wording suggests,
this exemption is applicable on a case-by-case basis, and in particular a targeted request for a particular
record will be circumstantially easier to justify in the public interest than a wholesale request for a large -
volume of records. American Civil Liberties Union Foundation v. Deukmejian, 32 Cal.3d 440 (1986),
Times Mirror Co. v. Superior Court, 53 Cal.3d 1325 (1991).

10. The deliberative process privilege may apply to pre-decisional records. While the deliberative
process privilege originates with the common law and is not codified in California statutes, its policy has
been recognized as supporting, in certain circumstances, a withholding of access under the “balancing
test” (see 9 above). Its rationale is the same as that underlying the draft exemption (see 4 above), namely
the need of government officials and their advisors to discuss policy options freely and frankly in the
course of developing a decision, without fear of political recrimination upon disclosure. But unlike the
draft exemption with its limited application, the privilege invoked under the balancing test applies to
documents that are not preliminary drafts or memos but that otherwise would impede or chill candid pre-
decisional deliberation. Cases so-far have applied the privilege in a balancing test to deny disclosure,
concluding that:

=  The pragmatic chill on candor and effectiveness of the governot’s consultations with visitors
resulting from wholesale disclosure of his appointment calendars, and risk to his security
posed by wholesale disclosure of his travel itineraries, outweigh the arguable public interest
in understanding patterns of access to and influences affecting state’s chief executive. Times
Mirror Co. v. Superior Court, 53 Cal.3d 1325 (1991}

+  With respect to a request filed during the pendency of an appointive decision, avoiding the
interference with the governor’s exercise of his or her prerogative to make appointments to
fill vacancies on boards of supervisors that would result from disclosing information
submitted by applicants for appointment—and thus deterring the full and candid flow of
information supporting that decision—outweighs the voters’ interest in knowing who is
applying for the normally elective position and what qualifications they are citing in their
favor. California First Amendment Coalition v. Superior Court, 67 Cal.App.4th 159 (1998)

»  With respect to a request for such records filed five months after the governor made the
appointive decision, the same factors outweigh the voters” interest in an appointment to the
board of a county emerging from bankruptcy. Wilson v. Superior Court, 51 Cal.App.4th 1136
{1997). :

« Disclosing the telephone numbers of persons with whom a city council member has spoken -
over a year’s time equates to revealing the substance or direction of the member’s judgment
and mental process, and the inhibiting intrusion posed by such disclosures outweighs the
public interest in learning which private citizens are influencing the member’s decisions,
especially where no misuse of public funds or other improprieties are alleged. Rogers v.
Superior Court, 19 Cal.App.4th 469 (1993).
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SixTen and Associates
Mandate Reimbursement Services

RecBiydtibit C
June 15, 2011

Commission on
State Mandates

KEITH B. PETERSEN, President

San Diego

5252 Balboa Avenue, Suite 900
San Diego, CA 92117
Telephone: (858) 514-8605

Fax: (858) 514-8645
www.sixtenandassociates.com

June 15, 2011

Drew Bohan, Executive Director
Commission on State Mandates
U.S. Bank Plaza Building

980 Ninth Street, Suite 300
Sacramento, California 95814

Re: CSM 02-TC-10 County of Los Angeles

CSM 02-TC-51 Riverside Unified School District
California Public Records Act

Dear Mr. Bohan:

Sacramento

P.O. Box 340430
Sacramento, CA 95834-0430
Telephone: (916) 419-7093
Fax: (916) 263-9701

E-Mail: kbpsixten@aol.com

| have received your letter dated May 31, 2011, directing the test claimants to submit
proposed parameters and guidelines for the above referenced adopted test claim.

This letter transmits the parameters and guidelines proposed by the school district test
claimant. A separate response will be submitted for the local agencies by their

representative.

Sincerely,

V777 i

Keith B. Petersen

C: Commission electronic service list
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Parameters and Guidelines Drafted by:
Keith B. Petersen
SixTen and Associates

(School District) CLAIMANT’S PROPOSED PARAMETERS AND GUIDELINES

Statutes of 1992, Chapter 463;
Statutes of 2000, Chapter 982; and,
Statutes of 2001, Chapter 355

Government Code Sections:
6253 subdivision (c)
6253.1 subdivisions (a) and (d);
6253.9;

6254.3 subdivisions (a) and (b);
6255 subdivision (b); and,
6253.9, subdivisions (a)(2) and (b)

CALIFORNIA PUBLIC RECORDS ACT
CSM 02-TC-10 and CSM 02-TC-51
(Beginning Fiscal Year 2001-02)

l. SUMMARY OF THE MANDATE

Per Statement of Decision

1. ELIGIBLE CLAIMANTS

Local agencies as defined by Government Code section 17518. School districts as
defined by Government Code section 17519, which included school districts, county
superintendents of schools (county offices of education), and community college
districts.

iII. PERIOD OF REIMBURSEMENT

Per Commission boilerplate language.
Reimbursement begins July 1, 2001.

IV.  REIMBURSABLE ACTIVITIES

The preamble per Commission boilerplate language.
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LOCAL AGENCIES AND SCHOOL DISTRICTS

A.

4

Records Access Assistance

When a member of the public requests to inspect a public record or obtain a
copy of a public record: a-f1) assist the member of the public to identify records
and information that are responsive to the request or to the purpose of the
request, if stated;b- (2) describe the information technology and physical
location in which the records exist; and, € (3) provide suggestions for
overcoming any practical basis for denying access to the records or information
sought.

These activities are not reimbursable when: (1) the public records requested are
records open to public inspection made available to the member of the public
through the procedures set forth in Government Code section 6253, subdivision
(a); (2) the public agency determines that the request should be denied and
bases that determination solely on an exemption listed in Government Code
section 6254; or (3) the public agency makes available an index of its records.
(Government Code, § 6253.1, subdivisions (a) and (d) (Statutes 2001, Chapter
355).)

10-day Disclosure Determination

Within 10 days from receipt of a request for a copy of records determine whether
the request, in whole or in part, seeks copies of disclosable public records in the
possession of the local agency or K-14 district and notify the person making the
request of the determination and the reasons for the determination.
(Government. Code, § 6253, subdivision (c) (Statutes. 2664 2000, Chapter
982).)

If the 10-day time limit of Government Code section 6253 is extended by a local
agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c)(1)-(4) (Statutes 266+ 2000,
Chapter 982), the agency head, or his or her designee, shall provide written
notice to the person making the request, setting forth the reasons of the
extension and the date on which a determination is expected to be dispatched.
(Gov. Code, § 6253, subdivision (c) (Statutes 2066+ 2000, Chapter 982).)

Justification for Denial of Access

If a request is denied, in whole or in part, respond in writing to a written request

2
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for inspection or copies of public records that includes a determination that the
request is denied. (Government Code § 6255, subdivision (b) (Statutes 2000,
Chapter 982).)

Electronic Records

If requested by a person making a public records request for a public record kept
in an electronic format, provide a copy of a disclosable electronic record in the
electronic format requested if the requested format is one that has been used by
the agency to create copies for its own use or for provision to other agencies.
(Government Code, § 6253.9, subdivision (a)(2) (Statutes of 2000, Chapter
982).)

-additionthe-Commission—concludes-that (T)he fee authority set forth in
Government Code section 6253.9, subdivisions (a)(2) and (b), as added by
Statutes 2000, chapter 982, is offsetting revenue and shall be deducted from the
costs of providing a copy of a disclosable electronic record in the electronic
format requested.

SCHOOL DISTRICTS ONLY

E.

5-

Redaction of Employee Information

For K-14 districts and county offices of education only, redact or withhold the
home address and telephone number of employees of K-14 districts and county
offices of education from records that contain disclosable information.

This activity is not reimbursable when the information is requested by: (1) an
agent, or a family member of the individual to whom the information pertains; (2)
an officer or employee of another school district, or county office of education
when necessary for the performance of its official duties; (3) an employee
organization pursuant to regulations and decisions of the Public Employment
Relations Board, except that the home addresses and home telephone numbers
of employees performing law enforcement-related functions shall not be
disclosed (and thus must always be redacted or withheld); (4) an agent or
employee of a health benefit plan providing health services or administering
claims for health services to K-14 district and county office of education
employees and their enrolled dependents, for the purpose of providing the health
services or administering claims for employees and their enrolled dependents.
(Government Code § 6254.3, subdivision (a) (Statutes 1992, Chapter 463).)
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F. Removal of Employee Information

6- For K-14 districts and county offices of education only, remove the home
address and telephone number of an employee from any mailing lists that the K-
14 district or county office of education is legally required to maintain, if
requested by the employee, except for lists used exclusively by the K-14 district
or county office of education to contact the employee. (Government Code, §
6254.3, subdivision (b) (Statutes 1992, Chapter 463).)

V. CLAIM PREPARATION AND SUBMISSION

The preamble per Commission boilerplate language.

A. Direct Cost Reporting

Per Commission boilerplate (e.g., the Mandate Reimbursement Process 2 parameters
and guidelines adopted May 26, 2011)

B. Indirect Cost Reporting

Per Commission boilerplate (e.g., the Mandate Reimbursement Process 2 parameters
and guidelines adopted May 26, 2011)

VI. RECORD RETENTION

Per Commission boilerplate language.

VIl.  OFFSETTING REVENUES AND REIMBURSEMENTS

Per Commission boilerplate language.

In addition, the Commission concludes that the fee authority set forth in Government
Code section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter
982, is offsetting revenue and shall be deducted from the costs of providing a copy of a
disclosable electronic record in the electronic format requested.

VIIl.  STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Per Commission boilerplate language.
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IX.  REMEDIES BEFORE THE COMMISSION
Per Commission boilerplate language.
X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

Per Commission boilerplate language.
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JOHN CHIANG

California State Controller

Division of Accounting and Reporting

July 22, 2011

Mr. Drew Bohan

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re: Proposed Parameters and Guidelines
California Public Records Act, 02-TC-10 and 02-TC-51
Government Code Section 6252, et al.
Los Angeles County and Riverside Unified School District, Claimants

Dear Mr. Bohan:

We have reviewed the proposed Parameters and Guidelines (P’s & G’s) for the California
Public Records Act program submitted by the County of Los Angeles and Riverside Unified
School District. Below are our comments and recommendations.

We found that the reimbursable activities listed under the “Scope of Reimbursable
Activities” were numbered incorrectly, included several duplications, and were incomplete.
Furthermore, the reimbursable activities listed were confusing, not specific, and needed
clarification. These conclusions were established after comparing the proposed P’s & G’s with
reimbursable activities listed in both the adopted Statement of Decision (SOD) and the
reimbursable activities laid out in the Test Claim.

In order to reduce confusion, we recommend that the proposed P’s & G’s be redrafted to
incorporate the seven reimbursable activities listed in the SOD or use the reimbursable activities
laid out in the Test Claim attachments of Michael R. McDermott and Richard L. Castro. This
would give the claimant a clearer understanding of what specific cost information is required
when reporting “One-Time Activities” versus “Ongoing Activities”.

Should you have any questions regarding the above, please contact Steve Purser at (916)

324-5729, or e-mail to spurser@sco.ca.gov .

Sincerely,

S

JAY LAL, Manager
Local Reimbursement Sections

Enclosures

MAILING ADDRESS: P.O. Box 942850, Sacramento, CA 94250
STREET ADDRESS: 3301 C Strerzs%ite 700, Sacramento, CA 95816

Fexkiitort D
July 22, 2011

Commission on
State Mandates
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Attachment: Declaration of Michael R. McDermott

One-time Activities

1. Develop policies, protocols.
2. Conduct training on implementing test claim legislation.
3. Purchase computers to monitor and document public record service

actions.

4. Purchase or develop data base software for tracking and processing
Public Record Act requests.

5. Develop a Web Site for public record disclosure requests.
Continuing Activities '

L. Staff time for:
A. Station or branch personnel.

1.

SNV

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Station-level research.

If availability known, notify requestor.

Indicate date/time available.

If availability not known, forward request to central unit.

B. Central Unit personnel

1.
2.
3.
4.

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Central Unit research.

If availability known, notify requestor.

5. Indicate date/time available.
6. If availability not known:

a. consult with specialized personnel.
b. document findings.
c. notify requestor of results.

C. County Counsel — legal services to implement and comply with the test

claim legislation, including Govt Code 6253.1

II. Supplies and Materials ,
II. Contract Services — eg PC maintenance
IV. Travel
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Attachment: Deélaration of Richard L. Castro
Public Record Disclosure Duties

Chapter 355, Statutes of 2001, Adding Section 6253.1

And Amending Section 6253 of the Government Code

One-time Activities

1.
2.
3.

Develop policies, protocols. |

Conduct training on implementing test claim legislation.

Purchase computers to monitor and document public record service
actions.

Purchase or develop data base software for tracking and processing

Public Record Act requests.

5. Develop a Web Site for public record disclosure requests.

Continuing Activities

L

Staff time for:
A. Station or branch personnel.
1. Assistance in defining telephone, walk-in or written requests.
Writing and logging request.
Station-level research.
If availability known, notify requestor.

Indicate date/time available.

A O Tl

If availability not known, forward request to central unit.
Central Unit personnel.

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Central Unit research.

If availability known, notify requestor.

Indicate date/time available.

AR e

If availability not known,
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II.
I11.
IV.

a. consult with specialized personne'l
b. document findings

c. notify requestor of results.

C.  County Counsel - legal services to implement and comply with

the test claim legislation, including Govt Code 6253.1
Supplies and Materials
Contract Services — eg PC maintenance

Travel
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EpMunD G. BROWN JR, = GOVERNDOR
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July 25, 2011

Mr. Drew Bohan

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Proposed Parameters & Guidelines 02-TC-10 and 02-TC-51 “California Public Records
Act—Los Angeles County.”

Dear Mr. Bohan:

The Department of Finance (Finance) has reviewed the proposed Parameters and Guidelines
(Ps & Gs) for the California Public Records Act mandate submitted by Los Angeles County
(claimant). We have a number of concerns with the content of the proposed Ps & Gs and
associated activities including, but not limited to, the following:

¢ The non-italicized portions submitted by the claimant do not clearly match up with the
Commission’s Statement of Decision (SOD) and appear to add to the activities found
reimbursable by the Commission.

« Many of the italicized activities, including, but not limited to, developing data base
software for tracking and processing public records requests appear to be outside of the
scope of the SOD as these were likely already required and utilized before this mandate
and for purposes other than complying with this mandate.

= Many of the italicized activities listed are duplicative and repetitious or are too vague and
general and therefore lack sufficient specificity.

* Many of the italicized activities, including, but not limited to, logging and tracking
requests and tracking and shipment of records do not appear to be reasonably
necessary to comply with the mandate, are inconsistent with the SOD, and additive in
nature.

e Several of the italicized activities submitted by the claimant could be performed by lower-
level staff than what is referenced in the proposed Ps & Gs.

» We recommend that Commission staff apply the Clovis Unified School District v. Chiang
(2010) 188 Cal.App.4™ 794 case and offset any and all applicable costs for specified
activities in the Ps & Gs to the extent of the fee authority provided by law.

Pursuant to section 1181.2, subdivision (c)(1)(E) of the California Code of Regulations,

“documents e-filed with the Commission need not be otherwise served on persons that have
provided an e-mail address for the mailing list.”
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If you have any questions regarding this letter, please contact Jeff Carosone, Principal Program
Budget Analyst at (916) 445-8913.
Sincerely,

NONA MARTINEZ
Assistant Program Budget Manager

Enclosure
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Enclosure A

DECLARATION OF JEFF CAROSONE
DEPARTMENT OF FINANCE
CLAIM NO. CSM-02-TC-10, 02-TC-51

1. | am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf

of Finance.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true.

-5

at Sacramento, CA

' Jeff Carosone
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DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: (213) 974-8301 FAX:(213) 626-5427

WENDY L. WATANABE .
AUDITOR-CONTROLLER ASST. ﬁUDlTOR—CONTROLLERS
ROBERT A. DAVIS
JOHN NAIMO
JAMES L. SCHNEIDERMAN

JUDI E. THOMAS
August 30, 2011

- Mr. Drew Bohan
' Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Mr. Bohan:

LOS ANGELES COUNTY’S
REVIEW OF STATE AGENCY COMMENTS
- REVISED PARAMETERS AND GUIDELINES ,
CALIFORNIA PUBLIC RECORDS ACT REIMBURSEMENT PROGRAM

The County of Los Angeles respectfully submits its review of State agency comments
and its revised parameters and guidelines for the California Public Records Act

reimbursement program.

If you have any questions, please contact Leonard Kaye at (213) 974-9791 or via e-
mail at Ikaye@auditor.lacounty.gov.

Very truly yours,

Auditor-Co

WLW:JIN:CY:lk

HASBOO\A CPRA 08 25 11 Final Ps&Gs\CPRA PsGs State Comments Review 2 Cover Letter.doc

Enclosure
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Los Angeles County’s
Review of State Agency Comments and Revised Parameters and Guidelines
California Public Records Act Reimbursement Program (02-TC-10, 02-TC-51)

Executive Summary

The County of Los Angeles (County) has reviewed State agency comments on its
_proposed parameters and guidelines (Ps&Gs) for the California Public Records Act
(CPRA) reimbursement program and found many to be useful.

The State Controller’s Office (SCO) commented that “... the reimbursable

activities listed were .... not specific and needed clarification” and recommended

that the Ps&Gs could be redrafted using “... the reimbursable activities laid out in

the test claim attachments of Michael R. McDermott and Richard L. Castro”.
~ Consequently, the County has included these activities in its revised Ps&Gs.

The State Department of Finance (Finance) commented that the County’s recital of
activities found to be reimbursable does “... not clearly match up with the
Commission’s Statement of Decision (SOD) and appear(s) to add to the activities
found reimbursable by the Commission”. Here, the Ps&Gs were modified to
include the same descriptions of reimbursable activities found in the CPRA SOD.

Finance also comments that several reimbursable activities proposed by the County
« .. could be performed by lower-level staff than what is referenced in the
proposed Ps&Gs”. However, Finance provided no examples. So, the County has
made no changes. '

Further, the County respectfully disagrees with Finance’s conclusion that “...
logging and tracking requests ... do not appear to be reasonably necessary to
comply with the mandate”. Here, the alternative is to trust compliance to
memory... an unacceptable alternative for County staff with personal knowledge
of this matter.

Legal services have been retained in the CPRA Ps&Gs. Its importance is
undisputed. Indeed, Commissioner Ken Alex stated that ... the idea that you need
some legal advice on how to proceed initially is pretty clear”. |
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In sum, the County has revised its CPRA Ps&Gs after considering State agency

activities.

comments requesting clarification -and further specification of reimbursable

SCO’s Comments

On July 22, 2011, Mr. Jay Lal, a manager of the Local Reimbursement Section of
the State Controller’s Office (SCO) wrote the Commission and indicated that ...
the reimbursable activities listed (by the County) were confusing, not specific and
needed clarification”.

To reduce confusion, Mr. Lal recommended that the County could redraft its
Ps&Gs by using “... the reimbursable activities laid out in the (County’s 2002) test
claim attachments of (Captain) Michael R. McDermott and (Commander) Richard
L. Castro (of the Los Angeles County Sheriff’s Department)”. These activities are:

“One-time Activities

1.
2
3.
4. Purchase or develop data base software for tracking and processing Public

5.

‘Develop policies, protocols.
. Conduct training on implementing test claim legislation.

Purchase computers to monitor and document public record service actions.

Record Act requests.
Develop a Web Site for public record disclosure requests.

\

Continuing Activities
I. Staff time for:
A. Station or branch personnel.

1.

SRS

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Station-level research.

If availability known, notify requestor.

Indicate date/time available.

. If availability not known, forward request to central unit.

- B. Central Unit Personnel

1.
2.
3.
4.

Assistance in defining telephone, walk-in or written requests
Writing and logging request. |

Central Unit research.

If availability known, notify requestor.
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5. Indicate date/time available.
6. If availability not known:
a. consult with specialized personnel.
b. document findings.
¢. notify requestor of results.
C. County Counsel — legal services to implement and comply with the
test claim legislation, inciuding Govt Code 6253.1.
I1. Supplies and Materials
III.Contract Services — ¢.g. PC maintenance
IV. Travel © |

The (above) reimbursable activities were developed for the County’s 2002 test
claim and found to be acceptable by SCO for use in the CPRA Ps&Gs. And so the
County has included them in its revised CPRA Ps&Gs. '

It should be noted that legal services have been retained in the County’s revised

CPRA Ps&Gs. Its inclusion in the CPRA Ps&Gs is undisputed by SCO. Also, as
will be seen its inclusion is undisputed by Finance. Indeed, Commissioner Ken
Alex stated that ... the idea that you need some legal advice on how to proceed
initially is pretty clear”’, -

Finance’s Comments
\

On July 25, 2011, Ms. Nona Martinez, Assistant Program Budget Manager wrote
the Commission and identified a number of concerns. First of these is Finance’s
contention that the specific activities found to be ‘reasonably necessary’ by the
County in implementing reimbursable CPRA provisions “... do not clearly match
up with the Commission’s Statement of Decision (SOD) and appear to add to the
activities found reimbursable by the Commission”.

The County maintains that it has not added reimbursable activities to the CPRA
SOD, but merely specified those “reasonably necessary’ to implement it. In this
regard, the County has provided four supporting declarations of those with
personal knowledge of this matter. Finance has none. '

I Commissioner’s Alex statement is found in the transcript excerpt of the Commission’s hearing
of the CPRA test claim on May 26, 2011, attached as Exhibit 3, on page 59.
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Finance also notes that “... developing data base software for tracking and
processing public records reque_sts appear to be outside-the scope of the SOD”.
Finance further opines that “... these activities were likely already required and

utilized before this mandate and for purposes other than complymg with this
mandate”.

The County contends otherwise.. The purpose of the test claim legislation was
precisely to ensure the fulfillment of CPRA requests by tracking them from
inception to completion. Under prior law, it appears that requests were not tracked
and seldom completed. In this regard, the AB 1014 Bill Analysis (attached as
- Exhibit 2) indicates on page 3 that: .

~In the fall of 2000, the California First Amendment Coalition and the
Society of Professional Journalists performed an audit of local agency
compliance with the =~ CPRA. The audit, conducted by university,
journalism  students (USC, UC Berkeley, CSU Fullerton, CSU
Northridge, Chapman University) under the supervision of their
respective professors, covered records at more than 130 local

~ government agencies in the San Francisco Bay Area and in Los
Angeles, Orange, and San Bernardino Counties. The findings, entitled
"State of Denial, Roadblocks to Democracy" were published in the
Stockton Record on December 17 and 18, 2000. The findings document
that local agencies initially reject or ignore legitimate public record
requests 77% of the time, on the average. Cities and police
departments initially refused legitimate public records requests 79% of
the time (declining to 60 to 64% when oral requests were followed by
formal written requests citing state disclosure mandates), and schools
initially: failed to comply 72% of the time (similarly declining to
33%).

The results of the audit, the CNPA states, definitively document what

has been fact for decades after the CPRA was first enacted: that public

agencies routinely ignore the Act, or abuse their powers to the detriment

of ‘the free flow of’ mformatlon to the pubhc that is the basis of this
- democracy.” - :

Therefore, tracking and processing public records act requests to ensure timely
compliance of CPRA provisions are found to be reimbursable. Without such
systems, the status of requests would be left to memory --- easily ignored as in the
past. :
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In addition, Finance points out that many of the County’s proposed reimbursable
activities “... duplicative and repetitiots or arc t0o vague and general and therefore
lack sufficient specificity”.

The County finds this comment similar to SCO’s comment (discussed above) that
“  the reimbursable activities listed (by the County) were confusing, not specific
and heeded clarification”. To address this type of concern, the County, as-
previously indicated, follows SCO’s recommendation and- incorporates the
activities proposed by Captain McDermott and Commander Castro in its revised
CPRA Ps&Gs. :

Finance also comments that “... logging and tracking requests and tracking and
shipment of records do not appear to be reasonably necessary to comply with the
mandate, are inconsistent with the SOD, and additive in nature”. :

However, the County can find no prohibition in the CPRA SOD denying
reimbursement for logging and tracking of requests or tracking and shipment of
records. Further, the alternative to not logging and tracking CPRA compliance is to
trust compliance to memory... an unacceptétble alternative for County staff with
personal knowledge of this matter. ' |

Importantly, Finance’s current position in this matter is inconsistent with its
previous position. Specificaily, on November 20, 2002, S. Calvin Smith, Program
Budget Manager, for Finance writes to the Commission to point out that:

“The claimant has also identified increased staff time dedicated to PRA requests,
such as: '

e Assist in defining telephone, walk-in or written requests ,
e Write and logging requests

¢ Research of the requests

e Notification to requestors of availability

e Indicate date and time record will be available

e When availability is unknown consult with specialized personnel

e Document findings

e Provide the public records or a written denial of the request. (Emphasis
added.) ' -
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Mr. Smith concludes that:

“The tests claim legislation specifies the type of response that the claimant must
give to the requestor and the timelines that must be met which could potentially
result in a greater number of staff hours spent researching and helping requestors.”

Here, the County agrees with Finance’s Mr. Smith and continues to retain the
logging and tracking of requests and the shipment of records in its CPRA Ps&Gs.

Next, Finance comments that several of the reimbursable activities “... submitted
by the claimant could be performed by lower-level staff than what is referenced in
the proposed Ps&Gs”.

The County did not find this comment to be useful in revising the CPRA Ps&GS as
Finance never identified which activities they were discussing. So no staff changes
were made.

Finally, Finance recommends “... that Commission staff apply the Clovis Unified
School District v. Chiang (2010) 188 Cal. App.4™ 794 case and offset any and all
applicable costs for specified activities in the Ps&Gs to the extent of the fee
authority provided by law”.

However, the County is not presented with Finance’s analysis of the facts or law
pertaining to the Clovis case, so it is not possible for the County to assess the
validity of Finance’s changes to fee authority language found in the Commission’s
CPRA SOD. Therefore, the County relies on fee authority language in
Commission’s CPRA SOD and incorporates Commission’s language in the revised
CPRA Ps&Gs as follows:

“The fee authority set forth in Government Code section 6253.9,
subdivisions (a)(2) and (b), as added by Statutes 2000, chapter 982, is
offsetting revenue and shall be deducted from the costs of providing a
copy of a disclosable electronic record in the electronic format
requested”.

Further, the County CPRA PS&Gs fee authority section also provides that:

“Any offsetting savings the claimant experiences in the same
program as a result of the same statutes or executive orders found to
contain the mandate shall be deducted from the costs claimed. In
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addition, reimbursement for this mandate from any source, including
but not limited to, service fees collected, federal funds; and other state
funds, shall be identified and deducted from this claim”.

Therefore, the fee authority language (spéciﬁed in the above two paragraphs) is
included in section VII. (Offsetting Savings and Reimbursements) of the County’s
revised CPRA Ps&Gs.

Reimbursable Activ-itv' Revisions

The reimbursable activities found in Section IV. of the County’s revised CPRA
Ps&Gs have been reformatted and clarified in light of State agency comments.
Separate sections are provided for reimbursement of one-time activities, annual

activities and continuing activities. The continuing activity section is further
broken down into five claiming categories:

Record Production
Electronic Records
Determination Notification
Extension Notification
Denial Notification

RN R

Each claiming category is first described using language found in Commission’s
CPRA SOD. This is followed by specific activities found to be ‘reasonably
necessary’ in implementing the (above) five types of CPRA services. The
language for the ‘reasonably necessary’ activity sections was taken from the
declarations of the following four County experts with long-standing experience in
the provision of CPRA services.

Diane C. Reagan

Diane C. Reagan, Principal Deputy County Counsel is assigned to respond 1o
CPRA requests and work with the Board of Supervisors’ staff as well as staff from
the Animal Care and Control, Auditor-Controller, Health Services, Public Health,
and Public Social Services departments and Office of the Chief Executive officer.

Nancy Takade

Nancy Takade, Principal Deputy County Counsel is assigned to work as “office
coordinator” of matters related to the CPRA. Since 2003 she has provided
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guidance and assistance to other County attorneys providing legal CPRA services
to the Board of Supervisors, 37 County departments.and the County’s numerous
agencies, commissions, boards and committees.

Rick Brower

Rick Brouwer, Principal Deputy County Counsel, supervises the Sheriff’s
Department Advocacy Unit with six lawyers and six support staff and has done so
for the past 13 years. Among other things, his unit provides legal CPRA services to
the Sheriff’s Department. He has been personally responsible for providing CPRA
assistance. ‘ '

Shaun Mathers

Shaun Mathers is a Captain in the Risk Management Bureau of the County
Sheriff’s Department. Captain Mathers has 30 years of experience in law
enforcement and has handled CPRA requests for his department for the past 8

years.

Accordingly, the reimbursable activities now included in the County’s revised
CPRA Ps&Gs are stated as follows:

“For each eligible claimant, employee, contract service, material, supply,
equipment and travel costs are reimbursable when incurred in performmg the
following activities:

A.  One-time Activities (Local Agencies)

1. To develop policies, protocols, manuals and procedures for implementing
reimbursable California Public Record Act (CPRA) provisions. |

2. To develop data base software or manual system(s) for tracking and
processing public records request actions to implement reimbursable CPRA
provisions. 7 :

3. To purchase computers to monitor and document public records. request
actions to implement reimbursable CPRA provisions. (Use- for other
purposes is not reimbursable. )

4. To develop or update web site(s) for pubhc record act requests to implement
reimbursable CPRA provisions.
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B. Annual Activities (Local Agencies)
1. Annual training programs on iniplementing reimbursable CPRA provisions,
including reimbursement for trainee and trainer participation, curriculum
- development, equipment and supplies

C. Continuing Activities (Local Agencies)

Record Production Services -
When a member of the public requests to inspect a public record or obtain a copy
of a public record:

a. assist the member of the public to identify records and information that
are responsive to the request or io the purpose of the request, if stated;

b. describe the information technology and physical location in which the
records exist; and ' o

c. provide suggestions for overcoming any practical basis for denying
“access to the records or information sought.

These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public t -ough the procedures set forth in
Government Code section 6253; (2) the public agency determines that the
request should be denied and bases that determination solely on an exemption
listed in Government Code section 6254; or (3) the public agency makes
available an index of its records. (Gov. Code, § 6253.1, subds. (a) and (d)
(Stats. 2001, ch. 355).)

Specific reimbursable activities that are reasonably necessary in performing
record production services are: '

1. Receiving, logging and tracking oral (in-person or teiephone), written,
e-mail and fax requests for public records.

2. Determining whether the public records requests fall within the
agency’s jurisdiction. |

3. Determining whether the request reasonably describes any identifiable
records and cpnferring with the requestor if clarification is needed.

4. Meeting and/or conferring with: specialized systems and/or other local

agency staff to identify access to records. If external public entities
have oversight and/or ownership of the requested data or information,
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meeting and/or conferring with those entities to provide the requested
data or information.

. Conducting legal reviews, research and analysis of the requested

records to determine if the requested records or parts thereof are subject

to statutory and case law disclaimers ie. are disclosable.
Reimbursement includes, but is not limited to, legal staff and/or legal

contract services costs and the associated costs of legal data base
services.

Processing the requested records or parts (including the redaction of
records) thereof'that are disclosable.

Reviewing the records to be sent to the réquestor to ensure compliance
with statutory and case law exemptions.

Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested records.

Copying or saving records and accompanying correspondence.

10.Sending or transmitting the records to the requestor.

11.Tracking the shipment of requested CPRA records

5

Electronic Records Services
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If requested by a person making a public records request for a public record kept in
an electronic format, provide a copy of a disclosable electronic record in the
electronic format requested if the requested format is one that has been used by the

agency to create copies for its own use or for provision to other agencies. (Gov.

Code, § 6253.9, subd. (a)(2) (Stats. 2000, ch. 982).)

Additional reimbursable activities that are reasonably necessary in performing
electronic records services are: :

12. Meetmg and/or conferring with spe01a11zed systems and/or other local

agency staff to identify access to pertinent electronic records. If
external public entities have over_31ght and/or ownership of the
requested electronic data or information, meeting and/or conferring
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with those entities to provide the requested electronic data or
information. £ -

Determination Notification Services

Within 10 days, determining whether records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such records are
disclosable; and, developing or reviewing language to notify the person
making the request of the determination and the reasons for the determination.
((Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).}
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Additional reimbursable activities that are reasonably necessary in performing

determination notification services are:

13. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply with the 10 day time
limit to notify the requestor if the requested record(s) or parts thereof
are disclosable and the reason for the determination.

14, Within 10 days of receipt of the public record(s) request, developing
and reviewing language to notify the requestor of the disclosure
determination and the reasons for the determination.

15. Sending or transmitting the determination notice to the requestor.

Extension Notification Services

If the 10-day time limit of Government Code section 6253 is extended by a
* local agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c)(1)~(4) (Stats. 2001, ch. 982),
the agency head, or his or her designee, shall provide written notice to the
person making the request, setting forth the reasons of the extension and the
date on which a determination is expected to be dispatched. (Gov. Code, §
6253, subd. (c) (Stats. 2001, ch. 982).)

Additional reimbursable activities that are reasonably necessary in performing
extension notification services are: '

16.Meeting and/or conferring with local agency staff, including legal

staff, to determine the date on which a determination is expected to be
dispatched to the person making the request. If other establishments
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have oversight and/or ownership of the requested data or information,
meeting and/or conferring with those staff to. ascertain an expected
determination date.

17. Drafting, editing and reviewing a written notice to the person making
the request, setting forth the reasons of the extension and the date on
which a determination is expected to be dispatched.

18. Sending or transmitting the extension notice to the requestor

Denial Notification Services

If a request is denied, in whole or in part, preparing or reviewing a written
response to a written request for inspec'tion or copies of public records that
includes a determination that the request is-denied. (Gov. Code, § 625 5 subd.
(b) (Stats. 2000, ch. 982).

Additional reimbursable activities that are reasonably necessary in' performing
denial notification services are: :

19.Meeting and/or conferring with staff,'including but not limited to Iegal
staff, to review and finalize the analysis, findings and conclusions
providing the basis for the denial determination.

20.Drafting and editing a written response that includes a determination
that the request is denied.

21. Preparing, and obtaining agency head, or his or her designee, approval
and signature of, the denial response and accompanying
correspondence.

22.Sending the denial response and accompanying correspondence to the
requestor. “

In conclusion, the County’s CPRA Ps&Gs have been revised in light of State
agency comments and closely follow the Commission’s Statement of Decision.
Specific activities which County CPRA experts maintain are reasonably necessary
in performing reimbursable CPRA services are included.

A complete copy of the County’s rev1sed CPRA Ps&Gs is attached in the pages
that follow.
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Los Angeles County’s Revised Parameters and Guidelines
California Public Records Act Test Claims (02-TC-10, 02-TC-51)

L SUMMARY OF THE MANDATE

This consolidated test claim filed by County of Los Angeles and Riverside Unified
School District addresses activities associated with the California Public Records
Act (CPRA) (Gov. Code, § 6250 et seq.), which provides for the disclosure of
public records kept by state, local agencies, kindergarten through 12th grade school
districts and community college districts (K-14 districts), and county offices of
education. These activities include: (1) providing copies of public records with
portions exempted from disclosure redacted; (2) notifying a person making a
public records request whether the requested records are disclosable; (3) assisting
members of the public to identify records and information that are responsive to
the request or the purpose of the request; (4) making disclosable public records in
electronic formats available in electronic formats; and (5) removing an employee’s
home address and home telephone number from any mailing list maintained by the
agency when requested by the employee.

II. ELIGIBLE CLAIMANTS

Any city, county, city and county; special district; or municipal corporation; or
other political subdivision; or any board, commission or agency thereof; or other
local public agency; joint pOWers authority or entities that are legislative bodies of
a local agency pursuant to subdivisions (c) and (d) of Government Code Section
54952: and, any kindergarten through 12th grade school districts and community
college districts (K-14 districts), and county offices of education.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, as amended by Statutes of 1998, Chapter 631
(which became effective on September 22, 1998), states that a test claim shall be
submitted on or before June 30 following a fiscal year in order to establish
eligibility for reimbursement for that fiscal year.

On October 10, 2002, the County of Los Angeles. filed the subject test claim and
therefore the reimbursement period is considered to have begun on July 1, 2001 for
those statutory provisions then in effect. ' '

Actual costs for one fiscal year shall be included in each claim. Pursuant to section
17561, subdivision (d)(1) of the Government Code, all claims for reimbursement
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of initial years’ costs shall be submitted within 120 days of notification by the
State Controller of the issuance of claiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be

allowed, except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
- costs may be claimed

Actual costs are those costs actually incurred to implement the mandated
activities. Actual costs must be traceable and supported by source documents that
show the validity of such costs, when they were incurred, and their relationship to
‘the reimbursable activities. A source document is a document created at or near
the same' time the actual cost was incurred for the event or activity in question.
Source documents may include, but are not limited to, employee time records,
including time survey forms, time logs, sign-in sheets and, invoices, receipts and
unit cost studies using source documents.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, “I certify (or declare) under penalty of perjury
undet the, laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements, However, corroborating documents cannot be
substituted for source documents. : - :

‘Claimants may use time studies to support labor [salary, benefit and associated
indirect] costs when an activity is task-repetitive. Time study usage is subject to
the review and audit conducted by the State Controller’s Office. The reimbursable
time recorded on each time survey form must be for specific reimbursable
activities as detailed herein. An employees reimbursable time is totaled and then
multiplied by their productive hourly rate, as that term is defined in the State
Controller’s Office annual claiming instruction manual, found on Www.sco.ca.gov.
If a time study sample is used to claim time for 4 through 9 staff, at least 2 staff
should be time surveyed. If 10 or more staff are claimed, a 20% sample, rounded to
the nearest whole number of cases, should be taken.
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Scope of Reimbursable Activities

The claimant is only allowed to claim, and be reimbursed for, increased costs for
reimbursable activities identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

For each eligible claimant, labor, confract service, material, supply, equipment and
travel costs are reimbursable when incurred in performing the following activities:

A. One-time Activities (Local Agencies}) .

1. To develop policies, protocols, manuals and procedures for irnplementing
reimbursable California Public Record Act (CPRA) provisions.

2. To develop data base software or manual system(s) for tracking and
processing public records request actions to implement reimbursable CPRA
provisions. _

3. To purchase computers 10 monitor and document public records request
actions to implement reimbursable CPRA provisions. (Use for other
purposes is not reimbursable.)

4. To develop or update web site(s) for public record act requests to implement
reimbursable CPRA provisions.

B. Anhual Activities (Local Agencies)
1. Annual training programs on implementing reimbursable CPRA provisions,

including reimbursement for trainee and trainer participation, curriculum
development, equipment and supplies

C. Continuing Activities (Local Agencies)

Record Production Services

When a member of the public requests to inspect a public record or obtain a copy
of a public record: |

a. assist the member of the public to identify records and information that are
responsive to the request or to the purpose of the request, if stated;

b. describe the information technology and physical location in which the records
exist; and '
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c. provide suggestions for overcoming any practical basis for denying access to
the records or information sought. '

These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the
request should be denied and bases that determination solely on an exemption
listed in Government Code section 6254; or (3) the public agency makes
available an index of its records. (Gov. Code, § 6253.1, subds. (a) and (d) (Stats.
2001; ch. 355).)

Specific reimbursable activities that are reasonably necessary in performing
record production services are:

1. Receiving, logging and tracking oral (in-person or telephone), written,
e-mail and fax requests for public records.

2. Determining whether the public records requests fall within the
agency’s jurisdiction.

3. Determining whether the request reasonably describes any identifiable
records and conferring with the requestor if clarification is needed.

4, Meeting and/or conferring with specialized systems and/or other local
agency staff to identify access to records. If external public entities
have oversight and/or ownership of the requested data or information,
meeting and/or conferring with those entities to provide the requested
data or information.

5. Conducting legal reviews, research and analysis of the requested
records to determine if the requested records or parts thereof are subject
to statutory and case law disclaimers, ie. are disclosable.
Reimbursement includes, but is not limited to, legal staff and/or legal
contract services costs and the associated costs of legal data base

services.

6. Processing the requested records or parts (including the redaction of
records) thereof that are disclosable. -
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7. Reviewing the records to be sent to the requestor to ensure compliance
with statutory and case law exeniptions. -

8. Preparing, and obtaining supervisory approval and signature of,
correspondence accompanying the requested records.

9. Copying or saving records and accompanying correspondence.
10.Sending or transmitting the records fo the requestor.
11.Tracking the shipment of requested CPRA records

Electronic Records Services

If requested by a person making a public records request for a public record kept in
an e lectronic format, provide a copy of a disclosable electronic record in the
electronic format requested if the requested format is one that has been used by the
agency to create copies for its own use or for provision to other agencies. (Gov.
Code, § 6253.9, subd. (a)(2) (Stats. 2000, ch. 982).)

Additional reimbursable activities that are reasonably necessary in performing
electronic records services are:

12. Meeting and/or conferring with specialized systems and/or other local
agency staff to identify access to pertinent electronic records. if
external public entities have oversight and/or ownership of the
requested electronic data or information, meeting and/or conferring with
those entities to provide the requested electronic data or information.

Determination Notification Services

Within 10 days, determining whether records or parts thereof are not subject
to statutory and case law exemptions in order to determine if such records are
disclosable; and, developing or reviewing language to notify the person
making the request of the determination and the reasons for the determination.
((Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).)

Additional reimbursable activities that are reasonably necessary in
performing determination notification services are:
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13. Receiving, logging and tracking oral (in-person or telephone),
written, e-mail and fax requests to comply- with the 10 day time
limit to notify the requestor if the requested record(s) or parts thereof
are disclosable and the reason for the determination.

14.Within 10 days of receipt of the public record(s) request,
developing and reviewing language to notify the requestor of the
disclosure determination and the reasons for the determination.

15. Sending or transmitting the determination notice to the requestor.

Extension Notification Services

If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c)(1)~(4) (Stats. 2001, ch. 982),
the agency head, or his or her designee, shall provide written notice to the
person making the request, setting forth the rcasons of the extension and the
date on which a determination is expected to be dispatched. (Gov. Code §
6253, subd. (c) (Stats. 2001, ch. 982).)

Additional reimbursable activities that are reasonably necessary in performing
extension notification services are:

\16.Meeting and/or conferring with local agency staff, including
legal staff, to determine the date on which a determination is
expected to be dispatched to the person making the request. If
other establishments have oversight and/or ownership of the
requested data or information, meeting and/or conferring with
those staff to ascertain an expected determination date.

17. Drafting, editing and reviewing a written notice to the person
making the request, setting forth the reasons of the extension and
the date on which a determination is expected to be dispatched.

18. Sending or transmitting the extension notice to the requestor

Denial Notification Services

If a request is denied, in whole or in part, preparing or reviewing a written
response to a written request for inspection or copies of public records that
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includes a determination that the request is denied. (Gov. Code, § 6255, subd.
(b) (Stats. 2000, ch. 982). . .

Additional reimbursable activities that are reasonably necessary in performing
denial notification services are: :

19.Meeting and/or conferring with staff, including but not limited to legal
staff, to review and finalize the analysis, findings and conclusions
providing the basis for the denial determination.

20.Drafting and editing a written response that includes a determination
that the request is denied.

21. Preparing, and obtaining agency head, or his or her designeé, approval
and signature of, the denial response and accompanying
correspondence. '

22.Sending the denial response and accompanying correspondence to the
requestor.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable
activity identified in Section IV, Reimbursable Activities, of this document.
Fach claimed reimbursable cost must be supported by source documentation as
described in Section IV. Additionally, each reimbursement claim must be filed

in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities.
The following direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits
divided by productive hours). Describe the specific reimbursable activities
performed and the hours devoted to each reimbursable activity performed.

2. Materials and Supplies
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Report the cost of materials and supplies that have been consumed or expended
for the purpose of the reimbursable activities. Purchases shall be claimed at the
actual price after deducting discounts, rebates, and allowances received by the
claimant. Supplies that are withdrawn from inventory shall be charged on an
appropriate and recognized method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the
reimbursable activities. If the contractor bills for time and materials, report the
number of hours spent on the activities and all costs charged. If the contract is a
fixed price, report the services that were performed during the period covered by
the reimbursement claim. If the contract services are also used for purposes other
than the reimbursable activities, only the pro-rata portion of the services used to
implement the reimbursable activities can be claimed. Submit contract consultant
and attorney invoices with the claim and a description of -the contract scope of
services.

4. Capital Assets and Equipment

Report the purchase price paid for capital assets and equipment (mcludmg
computers) necessary to implement the reimbursable activities. The purchase price
includes taxes, delivery costs, and installation costs. If the capital asset or
equipment is also used for purposes other than the reimbursable activities, only the
pro-rata portion of the purchase price used to implement the reimbursable activities
can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable
activities. Include the date of travel, destination point, the specific reimbursable
activity requiring travel, and related travel expenses reimbursed to the employee in
compliance with the rules of the local jurisdiction. Report employee travel time
according to the rules of cost element A.l, Salaries and Benefits, for each
applicable reimbursable activity.

B. Indirect Cost Rates

Indirect costs are costs that are incurred for a common or joint purpose, benefiting
more than one program, and are not directly assignable to a particular department
or program without efforts disproportionate to the result achieved. Indirect costs
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may include both (1) overhead costs of the unit performing the mandate; and (2)
the costs of the central government services distributed to the other departments
based on a systematic and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the
procedure provided in the Office of Management and Budget (OMB) Circular A-
§7. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) if the indirect cost
rate claimed exceeds 10%. . :

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect costs shall
exclude capital expenditures and unallowable costs (as defined and described in
OMB Circular A-87 Attachments A and B). However, unallowable costs must be
included in the direct costs if they represent activities to which indirect costs are
properly allocable.

The distribution base may be (1) total direct costs (excluding capital expenditures
and other distorting items, such as pass-through funds, major subcontracts, etc.),
(2) direct salaries and wages, or (3) another base which results in an equitable
distribution. :

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:

1. The allocation of allowable indirect costs (as defined and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) classifying a
department’s total costs for the base period as either direct or indirect, and (2)
dividing the total allowable indirect costs (net of applicable credits) by an equitable
distribution base. The result of this process is an indirect cost rate which is used to
distribute indirect costs to mandates. The rate should be expressed as a percentage
which the total amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined -and described in OMB
Circular A-87 Attachments A and B) shall be accomplished by (1) separating 2
department into groups, such as divisions or sections, and then classifying the
division’s or section’s total costs for the base period as either direct or indirect, and
(2) dividing the total allowable indirect costs (net of applicable credits) by an
equitable distribution base. The result of this process is an indirect cost rate that is
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used to distribute indirect costs to mandates. The rate should be expressed as a
percentage which the total amount- allowable indirect costs bears to the base
selected.

V1. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement
claim for actual costs filed by a local agency or school district pursuant to this
chapter is subject to the initiation of an audit by the Controller no later than three
years after the date that the actual reimbursement claim is filed or last amended,
whichever is later. However, if no funds are appropriated or no payrnent is made
to a-claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of
initial payment of the claim. In any case, an audit shall be completed not later than
two years after the date that the audit is commenced. All documents used to
support the reimbursable activities, as described in Section IV, must be retained
during the perlod subject to audit. If an audit has been initiated by the Controlier
during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. OFFSETTING SAVINGS AND REIMBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of
\ the same statutes or executive orders found to contain the mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate
E from anysource, including but not limited to, service fees collected, federal funds,
and other state funds, shall be identified and deducted from this claim.

The fee authority set forth in Government Code section 6253.9, subdivisions (2)(2)
and (b), as added by Statutes 2000, chapter 982, is offsetting revenue and shall be
deducted from the costs of providing a copy of a disclosable electronic record in
the electronic format requested.

VII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall
issue claiming instructions for each mandate that requires state reimbursement not
later than 60 days after receiving the adopted parameters and guidelines from the
Commission, to assist local agencies and school districts in claiming costs to be
reimbursed. The claiming instructions shall be derived from the test claim decision
and the parameters and guidelines adopted by the Commission.
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Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the
claiming instructions shall constitute a'notice of the right of the local agencies and
school districts to file reimbursement claims, based upon parameters and
guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state
agency for reimbursement of mandated costs pursuant to Government Code section
17571. If the Commission determines that the claiming instructions do not
conform to the parameters and guidelines, the Commission shall direct the
Controller to modify the claiming instructions and the Controller shall modify the
claiming instructions to conform to the parameters and guidelines as directed by
the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to
Government Code section 17557, subdivision (d), and California Code of
Regulations, title 2, section 1183.2. :

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal
and factual basis for the parameters and guidelines. The support for the legal and
factual findings is found in the administrative record for the test claim. The
administrative record, including the Statement of Decision, is on file with the
Commission.
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COUNTY OF LOS ANGELES EXHIBEeIMandates
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: {213) 974-8301 FAX: (213) 626-5427

WENDY L. WATANABE :
AUDITOR-CONTROLLER ASST. AUDITOR-CONTROLLERS

ROBERT A. DAVIS
JOHN NAIMO
JAMES L. SCHNEIDERMAN
JUDI E. THOMAS

Los Angeles County’s
Review of State Agency Comments and Revised Parameters and Guidelines
California Public Records Act Reimbursement Program (02-TC-10, 02-TC-51)

Declaration of Leonard Kaye
Leonard Kaye makes the following declaration and statement under oath:
{, Leonard Kaye, Los Angeles County’s [County] representative in this matter,

have prepared the attached review of State agency comments and revised
parameters and guidelines.

I declare that I have met and conferred with local officials, claimants and experts
in preparing the attached review of State agency commenis and revised
parameters and guidelines.

I declare that it is my information and belief that claimed costs, including legal
services as specified in the attached review, are reimbursable “costs mandated by
the state” as defined in Government Code Section 17514.

I am personally conversant with the foregoing facts and if so required, I could and
would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing 1is true and correct of my own knowledge, except as to the matters
which are therein stated as information and belief, and as to those matters I
believe them to be true.

f‘liﬁgxfﬂ&;%ig@/‘fﬁd@ A % oo

e and Place Signature

Help Consetve Pap? fﬁ??rint Double-Sided
“To Enrich Lives Through Effective and Caring Service”
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| SENATE RULES COMMITTEE® i BB 1014 EXHIBIT TWO
|office of Senate Floor analyses | Page 1

|1020 N Street, Suite 524 |
| (916) 445-6614 Fax: (916) |

|327-4478 |

THIRD READING

Bill No: AB 1014

Author: Papan (D)
amended: 8/23/01 in Senate
Vote: 21
SENATE JUDICIARY COMMITTEE : 6-1, a/21/01 .

AYES: Escutia, Ackerman, Kuehl, O'Counell, Peace, Sher
NOES: Haynes :

SENATE APPROPRIATIONS COMMITTEE : Senate Rule 28.8
ASSEMBLY FLOOR :  64-2, 5/30/01 - See last page for vote
SUBJECT california Public Records Act: disclosure
: procedures
? SOQURCE california Newspaper Publishers Association
i \
; DIGEST This bill reguires a public agency, when it

dispatches a determination that a public records reguest
seeks disclosable public records, to notify the requestor
of the estimated time and date when the records will be
made available.

This bill also requires a public agency to agsist a wember
of the public who requests to inspect or cobtain a copy of a
public record to make a focused and effective request, by
doing the following actions "to the extent reasonable under
the circumstances;" with specified exceptions:

1. identify recerds and information that are responsive to
- : CONTINUED
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the request or ko the purpose of the request, if stated;

2. describe the information technology and physical
location in which the records exist; and

3. provide suggestions for overcoming any practical basis
for denying access to the records or information
requested.

ANALYSIS : Existing law, the California Public Records
Act (CPRA}, governs the procedure for members of the public
to request, and public agencies to provide access to,
disclosable public information. Specifically, the CPRA
requires a public agency, upon a request for publiic records
and within 10 days from the receipt of the request, to
determine whether the public records reguested are
disclosable public records and to promptly notify the
requestor of the determination and reasons for the
decision. The time period in which the determination must
be made may be extended for no more than 14 days in unusual
circumstances, as specified in the statute, and upon
written notice by the head of the agency or by a designee
as to the reason for the extension and the date on which
the determination is expected to be dispatched. {(Section
6253 of the Government Code.)

This bill would require that when the determination is
dispatched, and the agency has determined that the request
seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made
available.

This bill also would require a public agency when a member
of the public requests to inspect or obtain a copy of a
public record, to the extent reasonable under the
circumgtances, to do all of the following in order to

~assist a member of the public make a focused and effective

request that reasonably describes an identifiable public
record or records: :

1. Assist the requestor in identifying the records and
information responsive to the request or to the purpose
of the regquest, if stated by the requestor;

2. Describe the technology or physical location in which
the records exist; and

3. Provide suggestions for overcoming any practical basis

for a denial of access to the records or information
sought. )
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The above requirements are deemed to have been met and
satisfied if the public agency is unable to identify the
requested information after making a reasonable effort to
elicit additional clarifying information from the requester
that will help identify the record or records.

This bill would make this requirement inapplicable when the
public agency either makes the records available as
requested, makes the determination that the records sought
are exempt from disclosure under the CPRA or makes
available an index of its records.

Prior legislation

Sg 48 {Sher) and SB 2027 {Sher), passed the Senate Floor
40-0, 9/9/2000 - both vetoed by Governor Davis. See

‘background for details.

Background:

The California Newspaper Publishers Association, sponsor of
AR 1014, was also the sponsor of two bills dealing with the
California Public Records Act {CPRA), SB 48 (Sher, 1999}
and SB 2027 (Sher, 2000), both of which were vetoed by
Governor Davis. SB 48 and SB 2027 were introduced,
according to the CNPA, €O provide an expedited and less
expensive review of a denial of access to public records by
a public agency, to be conducted by the Attorney General
prior to court review. The bills also would have provided
for a daily penalty for a wrongful denial of access to
public records.

The Governor's veto message on SB 48 focused on the
inherent conflict of interest arising from the Attorney
General's review of an agency decision to deny access, when
the Attorney General is charged with the responsibility of

representing the public agency. The Governor's veto
message on SB 2027, while contending that the review
process involving the Attorney General would be too costly
and yet not achieve the purpose of the bill, recognized the
need for public agencies to be fully responsive to
legitimate public record requests. The Governor directed
the Secretary of State and Consumer Services Agency "to
conduct a review of all state agencies' performance in-
regponding to PRA reguests and to make recommendations on

appropriate procedures to ensure timely response."

In the fall of 2000, the California First Amendment
Coalition and the Society of Professional Journalists
performed an audit of jocal agency compliance with the
CPRA. The audit, conducted by university journalism
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students (USC, UC Berkeley, CSU Fullerton, CSU Northridge,
Chapman University) under the supervision of their
respective professors, covered records at more than 130
local government agencies in the San Francisco Bay Area and
in Los Angeles, Orange, and San Bernardino Counties. The
findings, entitled "State of Denial, Roadblocks to
Democracy" were published in the Stockton Record on
December 17 and 18, 2000. The findings document that local
agencies initially reject or ignore legitimate public
record requests 77% of the time, on the average. Cities
and police departments initially refused legitimate public
records requests 79% of the time (declining to 60 to 64%
when oral reguests were followed by formal written requests
¢iting state disclosure mandates), and schoocls initially
failed to comply 72% of the time (similarly declining to
33%). :

The results of the audit, the CNPA states, definitively
document what has been fact for decades after the CPRA was
first enacted: that public agencies routinely ignore the

i Act, or abuse their powers to the detriment of the free

: flow of information to the public that is the basis of this
! democracy .

FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes
Local: Yes

SUPPORT : (Verified 8/27/01)

California Newspaper Publishers Asscciation (source)
Consumer Attorneys of California

i QPPOSITION : {(Verified 8/27/01)

California Law Enforcement Association of Records

supervisors

California Association of Rescurce Conservation Districts
{CARCD)

County Sanitation Districts of Los Angeles County

California Municipal Utilities Association

California Assessor's Association

: Asgociation of California Water Agencies (ACWA)

i California Association of Sanitation Agencies (CASA)

' Los Angeles County District Attorney's Office

ARGUMENTS IN SUPPORT : According to the sponsor, AB 1014
is intended "to fundamentally alter the relationship
between public agencies and the citizens they serve." The

bill contains a legislative declaration of intent that the
CPRA specifically require public agencies to assist members
of the public in a specified manner in making requests for
public records.
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The author cites both the referenced audit conducted by
university students, and an investigation conducted by the
Stockton Record that showed, in the latter case, public
agencies delivered properly reqguested information 53% of
the time, and rejected, partially answered, or left
unanswered the rest. Additionally, the sponsor provided
anecdotal evidence, reported in various newspapers, of
frustrations experienced by citizens trying to get public
information from public agencies (state and local). There
is certainly a need, the author states, to give citizens a
helping hand in obtaining access to information to which
they are entitled under the CPRA.

ARGUMENTS IN OPPOSITICN : Opponents have stated that in
small special districts where ataff turnover is often and
pig, the bill would mandate them to “"train new employees to
be knowledgeable regarding ALL old business records and how
to find them - a mostly unrealistic burden for any agency,
particularly districts that receive no direct funding from
state or local sources.” [california Association of
Resource Conservation Districts (CARCD) letter dated May
15, 200%.] The CARCD has suggested exempting from this
bill all non-enterprise (or non-fee generating) special
districts such as resource conservation districts.

ASSEMBLY FLOOR

AYES: Aanestad, Aroner, Bates, Bogh, Calderon, Bill
‘Campbell, Cardenas, Cedillo, Chan, Chavez, Chu, Cogdiil,
Cohn, Corbett, Correa, Cox, Daucher, Diaz, Dutra,
Firebaugh, Florez, Frommer, Goldberg, Harman,
Hollingsworth, Horton, Jackson, Keeley, Kehoe, Kelley,
Koretz, Leslie, Liu, Longville, Lowenthal, Maddox,
Maldonade, Matthews, Migden, Nation, Negrete McLeod,
Oropeza, Robert Pacheco, Rod Pacheco, Papan, Pavliey,
Pescetti, Reyes, Richman, Runner, Salinas, Shelley,
€imitian, Steinbergqg, gtrickland, Strom-Martin, Thomson,
vargas, Wesson, Wiggins, Wright, Wyman, Zettel, Hertzberyg

NOES: - Dickerson, La Suer '

RJG:jk 8/27/01 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE

xkk*x% REND khk¥x
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CHATR REYES: 1It’s been moved and seconded.

Take the ;oil call, pleése."

MR. BOHAN: Mr. Alex?

MEMBER ALEX: Yes.

MR. BOHAN: Mr. Chivaro?

MEMBER CHIVARO: Yes.

Mﬁ. BOHAN:. Mr. Lujaﬁo?

MEMBER LUJANO: Aye.

MR. BOHAN: Ms. Olsen?

MEMBER OLSEN: Aye.

MR. BOHAN: Mr. Worthley?

MEMBER WORTHLEY: Avye.

MR. BOHAN: And finally, Chair Reyes?

CHATR REYES: Aye.

MR. BOHAN: The motion carries, 6-0.

CHAIR REYES: And without objection, can we
take the same roll call on item 47

Thank you. Item 4, that shall be the order.

Moving on to Item 5.

MR. LOUIE: Item 5 is the California Public
Records Act test claim. This addresses7various
activities associated with providing public access to
public records.

MR. PETERSEN: Actually, we’'re on the decision;

aren’'t we?

Daniel P. Feld8his. CSR. Inc. 916.682.9482
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i MEMBER ALEX: He just zipped through it.
2 MEMBER OLSEN: We just substituted the roll
3} call.
4 MR. PETERSEN: I‘m sorry, my fault. I
5 apclogize.
6 It’s this room, lack of oxygen.
) 7 Thank you very much. Sorry.
8 I‘'m on the next one, too.
9 MR. LOUIE: Okay, so once again, Item 5 is the
10 California Public Records Act test claim.
11 This test claim addresses various activities
12 associated with providing public access to public
13 information, activities such as providing electromnic
14 copies or assisting individuals in searching for specific
15] | informatiomn.
16 We have approved some of the activities and
17 denied some of the activities.
18 So I guess the only real major issue in
19 dispute other than individual findings of denial for
20 reimbursement, Finance argues that the test-claim
21 statutes are necessary to implement a ballot measure;
22 and as a result, reimbursement should be denied.
23 Will the parties and witnesses state their
24 names for the record?
25 MR. PETERSEN: Keith Petersen, representing

Daniel P, FeRilaus. CSR. Inc. 916.682.9482 43
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Riverside Unified School District, the test claimant.

MS. FEREB&E; Donna Ferébee; Department. of
Finance.

LT. GERHARDT: Judy Gerhardt, Los Angeles
County Sheriff’s Department.

MR. KAYE: Leonard Kaye, Los Angeles County.

CHAIR REYES: Thank you.

MR. BOHAN: Chairman, before we begin,
Mr. Petersen has indicated to us that he wasn’'t sworn in.
He had stepped out of the room. So ifAyou will, 1711
just swear him-quickly.

CHAIR REYES: Please.

MR. BOHAN: Mr. Peteréen, do you solemnly swear
o& affirm that the testimony_which you are about to give
is true and correct based on your personal knowledge,
information or belief?

MR. PETERSEN: Yesg, I do.

MR. BOHAN: Thank you.

CHAIR REYES: Okay, thank you.

The floor is yours, sir.

MR. PETERSEN: I'm going to defer to Mr. Kaye.

CHAIR REYES: Okay.

MR. KAYE: Thank you.

Good morning. It’s good to see you all this

morning.

Daniel P. Feld@us. CSR. Inc. 916.682.9482
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1 We agree with Commission staff analysis. And

2 we do have one smallﬁekception, and that is regarding

3 legal services. And we feel that, in plain language,

4 without legal services, you only have the tip of the

5 iceberg.

6 and as we speak, throughout california,

7 hundreds, if not thousands, of attorneys are involved in
8 drafting various determinations denying Public Recofds

9 Act requests.l We feel this is a reasonable and necessary
10 component, and should be yeimbursable under the terms

11 and the conditions of the parameters and guidelines.

i2 However, we recognize that this hearing this morning

13 deals merely with the Statement of Decision and the

14 reimbursable activities as defined by Commission stafi.
15| , However, many times, it's been my experience over the

16 years, that sometimes if things are not included formally
17 in the Statement of Decision, they may be forgotten

18 during the parameters and guidelines phase.

19 So, therefore, we merely ask that right afﬁer
20 Ttem 7 -- and Item 7 has to do with providing a written
21 response to a request for a Public Records Act which has
22 been denied. And that written response also hés to

23 include a determination.
24 Now, we toyed with the idea of adjusting that
25 language to include a legal determination of whether or

Daniel P. FeRiBlaus, CSR. Inc. 916.682.9482 45
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not to make other things. But I think at this point,

because we’ve waited nine years for this decision, we

certainly don’‘t want to delay or defer it, so that we can

go back and do a lot of further analysis.

We think a lot of factual analysis will be
required to develop appropriate parameters and
guidelines.

So, therefore, we recommend that a simple
sentence after the last item, 7, to the effect of the
scope of legal éervices reasonably necessary in drafting
written responges and determinations when a Public
Records Act request is denied can be addressed in the
parameters and guidelines phase. So that would put
everyone on notice, so to speak, that these requirements
could be not fully disclosing the extent of the
reimbursable activities to follow in the parameters and
guidelines. So I thank you for that.

CHAIR REYES: Before I go to Finance, does
anybody -- Mr. Louie, do you have off-the-cuff comments
or thoughts on this?

MR. LOUIE: It can be handled in the P's & G's
stage, to the extent that, I guess, to repeat the
sentence that you were looking for, is that the scope of
legal services that are reasonably necessary for the

denial are not precluded or are included in the activity?

" Daniel P. Feﬂﬂﬂls.. CSR, In¢. 916.682.9482
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i MR. KAVYE: Well, they’ll be addressed.
2 MR . LOUIE:w Addressed in the P's & G's stage?
. 3 MR. KAYE: Addressed in the P's & G's stage.
é 4 We recognize that at rhis moment, I think it Would take a
% 5 1ot of discussion, a lot of understanding, a lot of
6 fact-gathering to determine the exact scope of legal
7 7 services.
8 I have been talking to --
9 CHATR REYES: So you’re asking that we defer to
10 that and take care of that at the P's & G's -- work it
11 out in the P's & G's?
12 MR. KAYE: Right. But we recognize that it is
13 coming; that the Statement of Decision that is befofe
i4 you today doesn’t include any sort of understanding or
15 1 disclosure that this very large area of discussion is
16 coming for resolution in the P’'s & G's phase.
17 aAll we ask for is a simple sentence indicating
i8 that.
16 CHAIR REYES: Okay --
20 MEMBER WORTHLEY: Mr. Chairman?
21 CHAIR REYES: Yes -- Ms. Shelton?
22 MS. SHELTON: I need to get a clarification
23 because there is a finding in this decision that sa&s
24 that these statutes don’t create a new mandated duty to
25 litigate. And so if you adopt this analysis --.
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CHAIR REYES: It opens it up?

MS. SHELTSN; No, that’'s the finding. There is

no state-mandated duty to litigate.

Okay, I'm not sure what Mr. Kaye is suggesting.

. If he is suggesting legal services is part of making the

determination whether or not a document can be
disclosed --

MR. KAYE: Yes.

MS. SHELTON: -- that’s a different issue, and
that is an issue for parameters and guidelines.

MR. KAYE: Yes.

MS. SHELTON: But the litigation of the
decision is denied under this analysis.

MR. LOUIE: Right. And that’s been noted in
the footnote of the analysis.

CHAIR REYES: Right.

MR. KAYE: Okay. And all I'm saying is, I
didn‘t use the term litigation, court costs, attorney’s
gervices, or anything like that.

I recognize and respect the Commission’s

analysis. We don’t necessarily agree with it, but we

understand it. And we think it would take quite a bit of

argument and analysis and so forth to go ahead and

challenge that part.

But what we are very, very aware of is that --
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and Lieutenant Gerhardt can testify to this -- that we,
ag well as hundreds,#if not thousands of public agencies
throughout California are confronted with trying to make
legally cognizable determinations in our written denials.
And many times, it’s actually written into the
requirements before sometimes determinations can be made
ané the written justification that we must consult with
our County counsel and so forth.

And these activities are reasonably
necessary -- 1in many cases, absolutely reguired in order
to do that. As a matter of fact, it’s inconcei&able that
we couldn’t do that. So that‘s all I'm asking.

I'm not saying it's part of this or that and so
forth. I'm leaving in a tiny crack so that we can
define -- you know, get our arms around this and say what
it is in the parameters and guidelines phase:

MS. SHELTON: And those issues to determine --
you know, the verb here “to determine whether or nof a
document can be made public” can be reserved for the
P's & G's stage. You can make that decision later.

MR. LOUIE: Okay, I don’t think it’s necessary
to add a sentence to keep that open. |

CHATR REYES: Because the notes will
memorialize the fact that this was part of the

conversation for the P’'s & G's?
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| MS. SHELTON: Right. And I would urge you not
2 to make a ruling on:fhat, because“youf issue today is
3 whether, as a matter of law, these are state-mandated
. 4 duties.
% _ 5 CHAIR REYES: Yes, parameters..
6 MS. SHELTON: You don’‘t have at this point
) | 7 jurisdiction until you adopt a Statement of Decision to
8 determine whether something is reasonably necessary.
9 CHAIR REYES: Okay, so, point taken.
10 Lieutenant, did you want to add soﬁething?
i1 LT. GERHARDT: Thank you fér having me.
; 12 1’11 just add that I'm the fortunate one of
13 20,000 members in our department that oversees the Public
14 Records Act desk.
é 15 CHAIR REYES: My sympathies.
A

16 LT. GERHARDT: Thank you. I need that from

17 somebody .

18 ] Particularly in the Sheriff’s Department in

19 LA County, obvicusly, it‘s a huge endeavor when somebody
20 asks for a record from us because we are so large. And
21 so searching for those records, the type of records beihg
22| requested from our agency are usually very complex.

23 Because of the nature of our business, we have
24 to go through them with a fine-toothed comb for

25 | redaction, both from the personnel side and the security
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1 side. So it is a burdensome, complex process that we try
2 very hard to make su;eﬂit’s accurate.
3 CHAIR REYES: Thank you.
4 . Mr. Petersen, you had raised your hand earlier,
5 and then waved it off. I'm not sure wheré you are.
6 MR. PETERSEN: I didn’t mean to wave it off.
7 I'm sorxry.
8 Mr. Kaye said he wanted to open a small crack
9 here to embrace the concept of reascnable necessary
10 activities. 1I‘d like to wedge that open a little bit
11 further.
12 Regarding section 6253, thé legal costs, I
13 think the staff analysis is framed inappropriately.
14 It says that one of the bases for the decision is that
151 | districts are not required to engage in litigation.
16 That's not how this wérks. The staff analysis finds that
17 providing the written justification is necessary as &
18 matter of law and reimbursable.
19 The written justification requires the analysis
20 of the records being requested, and that analysis is run
21 against a list of records you cannot disclose to the
22 public. In other words, the public agency has a duty to
23 make sure certain things are not released, especially
24 regarding peace officers and that sort of thing.
25 If the person requesting those records is
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dissatisfied, they can file a petition in court.

The publiélégency does not éngage in
litigation. A public agency cannot file a petition to
rule itself out of order in replying to the ﬁetition.

The standing is for the person requesting the records to
file a petition. The District -- excuse me, the local
agency has no standing to engage, start, commence any
litigation on this issue.

It’'s up to the requesting party. Therefore,
it’s out of the hands of the local agency.

Once the requesting party files a petition, the
public agency has a duty to defend itself. And that
would seem to be obviocusly reasonable and necessary. And
I want to make éure that that carries over to the
parameters-and-guidelines discussion, notwithstanding the
staff‘s analysis.

CHAIR REYES: The staff’s analysis is contrary
to that.

Mr. Louie --

MR, LOUIE: That would preclude that activity.
In termgs of engaging in litigation, the staff analysis
would preclude that.

CHATIR REYES: Whether you are doing the
litigant, the defense or the plaintiff, right?

MR. PETERSEN: What does “engaging” mean?
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MR. LOUIE: Yes.

MR. BOHAN:: True, true. And it couldn’t be
fixed in the P’'s & G's.

MR. LOUIE: It’s not something that can be
addressed in the P’'s and G’'s.

CHAIR REVES: Right.

MR. BOHAN: If you adopt the staff analysis,
that’s precluded, clearly.

| MR. PETERSEN: I guess that leaves us,
Mr. Chair, with the concept of what does ‘“engaging” mean.

Any defending? Responding? Aﬁything?

CHAIR REYES: staff?

MR. LOUIE: It‘s essentially based off of, if
litigation is brought pursuant to 6258, which was -- I
don't believe it was pled -- or 6259.

and the duties that the court has to engage in
based on 6259, any response from that would be
“engaging.” Based off the language of 6259, there's no
duty to engage in litigation. |

MR. PETERSEN: I still don’t understand what
that means, Mr. Chair.

MR. LOUIE: There’s no duty to partiéipate.
There’s no -- I guess the activity that you are asking
for is not found in 6259.

MR. PETERSEN: There is no duty to respond to
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a lawsuit in the California courts?

MR. LOUIE:.'Not from 6259. Not from the
statutes that have been pled in the test claim.

MR. PETERSEN: I understand that.

Thank you.

CHAIR REYES: Finance?

MS. FEREBEE: Well, T would also -- I guess I
would like to be clear on exactly what the proposal was.
I think I'm a little bit confused.

Is it the portion of the analysis that begins
on page 27, “court costs and attorney fees”?

The .other thing that I would like to observe
is -- first of all, I think we agree with the staff
analysis as to this point. We thought it was well
analyzed, and should be -- if the Commission is so
inclined to adopt this proposed decision as it is, we
think that should be included.

But I also wanted to ask, there is a portion in
the middle of page 29 that notes that litigation has been
present, duties to litigate have been present since the

original enactment of the CPRA in 1968, and would have

' been present since 1968.

And I'm not sure, in light of that, how.

MR. PETERSEN: Okay, Can I --

CHAIR REYES: Okay, let her finish her thought,

Daniel P. Fefdadis. CSR. Inc. 916.682.9482
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1 and then Mr. Petersen, and then Mr. Kaye. ‘
2 Go ahead. ’
3 MS. FEREBEE: I‘m not sure, in light ofrthat,
4 that seems to be one additional reason, and this analysis
5 seems to have more than one reason why, and as Mr. Louile
6 has stated why, that should not be allowed.

) 7 But I guess back to ﬁy first statement: I'm
8 not quite clear on exactly what the proposal was to
9 extract out of this analysis and to bump over into the
10 P's & G's.
11 CHAIR REYES: Ms. Shelton?
12 MS. SHELTON: Let me try to make that clear.
13 | What Mr. Kaye is suggesting is something
14 different than what Mr. Petersen is suggesting. That is
15 \ number one.
16 What Mr. Kaye is suggesting, if you look at the
17 conclusion on pages 34 and 35, and Activity No. 7 is
18 based on Government Code section 6255, and that activity
19 is, “If a request is denied in whole or in part, respond
20 in writing to a written request for inspection or copies
21 of public records that includes a determination that the
22 request is denied.”
23 2o in order to comply with that activity,
24 Mr. Kaye wants to discuss during the parameters-and-
25 guidelines phase, maybe getting the Commission to
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consider whether legal assistance in writing that letter
would be a reimburséblé state-mandated activity -~ or,
rgther, that it would be reimbursable.

MS. FEREBEE: Oh, I see.

MS. SHELTON: As reasonably necessary.

And that would be one separate issue. And I
think that would be.allowable under this present
proposal.

Mr. Petersen is asking for litigation under
6259 and 6258, I think. And the analysis that is
presented is recommending a denial on that because it’'s
not a mandated new duty imposed on local government.

MS. FEREBEE: Okay.

MR. KAYE: Okay, and thank you.

And my point in all of this, if there is
confusion here now today with the concept of what we are
requesting or what LA -- what I‘m suggesting here, is
I think it’s super important, too, for those that aren’t
privy to this discussion, or don’t have the opportunity
to read the transcript in a timely fashion, te try and
figure out what is what.

I really, strongly recommend that we insert
some phrase or sentence or thought, that the scope of
legal services reasonably necessary in drafting

written responses and determinations when a Public
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1 Records Act request is denied can be addressed in the

2 parameters—and—guideiihes phase, to alert everyone that

3 this is something that at this point we think is possibly
: 4 allowable in the P's & G's; and we’re not cutting it off
! 5 at the Statement of Decision level.

6 CHAIR REYES: Let me go to Ms. Olsen and to

7 Mr. Kaye's point before it goes to Mr. Petersen.

8 MEMBER OLSEN: Mr. Chair, it seems to me that

9 this is an issue that comes up, if not routinely, then

10 fairly regularly here about what folks would like

11 addressed in the P’s & G’s that might ﬁot be specifically

12 included in the decision.

i3 and I think what Mr. Kaye is suggesting is sort

14 of a P's & G's Post-It note be inserted in this decision.

15 . and I just would like staff’s response on the sort of

16 general issue of that versus just having it reflected in

17 the record in minutes.

18 How does that -- if it’s reflected just in the

i9 record in minutes of this meeting, does that then go into

20 your thinking as you’re going forward on the P's & G’'s?

21 or do you really -- do we really need to start inserting

22 Post-1t notes? |

23 MS. SHELTON: No, you don’t need it, because

24 when we do parameters and guidelines, we have the full

25 test-claim record available, and we do review that in
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order to draft P's & G's.

When you’fe'doing a tesE cléim, vou’re basing
it on the language used in the statutes and regs, and
yvou’re not considering how something is implemented,
necessarily. So you’re just basing it as a question of
law, what is manaated by the State.

My hesitation with the language that Mr. Kaye
wants to insert into this analysis, is that I'm not sure,
sﬁtting here today, if it’'s too broad or if it’s narrow
enough to encompass only section 6255. And I don’t feel
comfortable, necessarily, adding your language.

When, by law, you're allowed to -- when you
propose YOur P's & G'g, allowed to include any activity
that you're asserting is reascnably necessary; and you
have to put the evidence in to show why it is.

MR. BOHAN: You also run the risk of having
decisions with lots of Post-It notes all over them.

CHAIR REYES: I’‘m more inclined to support the
ﬁbtion that this is in the minutes, memorialized by the
transcript. It's memorialized by the minutes. It will
be incorporated into the discussion.

and then at the time that the P’'s & G's,

Mr. Kaye will participate in that and bring back a copy
of the minutes and the transcript, saying we talked about

it, we didn‘t quite put it into the box that you wanted,
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1 because we’re not there yet. We haven't done the

2 analysis. And we ca; sit here for the next ten hours and

3 try to come with the verbiage that everybody’s goiné to

4 be happy with. And I‘m not inclined to go there. 1

5 would rather keep it at the higher level.

6 MEMBER ALEX: Let me observe, having spent many
) 7 hours on Public Records Act requests, which alsc applies

8 to state agencies, that the idea that you need some legal

9 advice on how to proceed initially is pretty clear. And

10 I don’t think that this is going to be lost in

11 translation. So I think you made your point: and I

12 don’t think anybody here would disagree with it.

13 MR. KAYE: Okay, except for the litigatioﬁ

14 phase.

15 . MS. SHELTON: Right, that part is denied.

16 MR. BOHAN: It‘s different.

17 CUAIR REYES: 2nd now I think we’ve addressed

18 your issue.

19 Now, we can go back to Mr. Petersen.

20 MR. PETERSEN: Well, based on the comment from

21 Finance, it appears there is still some confusion on the

22 duty-to-litigate thing. I never asserted a duﬁy to

23 litigate. -

24 She referenced a 1968 statute,-and Commisgion

25 staff said, “Even if litigation were implied, the 1968
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statute was the source of it.”

I never agsérted, and it’s clear from the plain
language in the statute, that the public agency, under
this statute, cannot commence litigation on its written
justification to deny access; only the person who
requested the documents.

So I‘m not asserting that the public agency
should be reimbursed for commencing litigation; only the
reasonable and necessary fact that they have to defend
themselves when the petition is filed against them.

The related concern is two sentences that start
on the bottom of page 27. And this occurs frequently,
but I would like to mention it one more time.

The last paragraph starts, “Thus, the K-14
Digstrict claimant alleges that payment of court costs
and fees is reimbursable.”

The next sentence, “However, the payment of
court costs and fees is not a program or service.
Instead, it is a consequence of failing to provide a
legally required program or service, specifically the
service of making disclosable public records open for
inspection by the public or providing copies.”

I believe that’s the fundamental
misunderstanding of the law.

Public agencies are required to either provide
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1 the documents requested or provide & written
2 justification of why they were not provided. The
3 mandate, which the staff says ig reimbursable, is to
4 provide that written justification. That's the duty.
5 There is no duty to be correct about that justification.
6 It’s a matter of opinion; and legal opinions vary. And
7 the court will have the final say. By coming up with the
8 wrong judgment is not a failure to implement the mandate;
9 it’s coming up with the wrong conclusion.
10 So the fact that it goes to court doesn’t mean
11 there was a failure in performing the mandate. And 1
12 believe that’'s the fundamental problem with this test
13 claim and many other test claims, that reimbursement is
14 based on outcomes rather than process.
15 X CHAIR REYES: Thank you.
16 MS. FEREBEE: Can I? 1I'd like to --
17 CHAIR REYES: Yes.
18 MS. FEREBEE: Well, if I still do have a
19 chance, I would just like to say that Finance concurs
20 with the analysis as to the court costs and attorney
21 fees.
22 However, I do want to say, as Mr. Louie
23 poiﬁtéd out in his opening remarks, that Finance has
24 filed written comments objecting, sort of a big
25 objection, that Government Code section 17556,

Daniel P. E2Q8aus. CSR. Inc. 916.682.9482 61



10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

"Received
August 30, 2011
Commission on

Commission on State Mandates — May 26, 2011 State Mandates

subdivision (f), applies to this claim. And because of
that, the Commissioﬂnéhould find Ehat‘there are no costs
mandated by the State because the test-claim statutes are
necessary to implement Proposition 59. We outlined our .
argument in our written comments of January 14, 2011,
and continue to maintain that as so.

But I wanted to make sure that i got that in
the record. But as to the points that have just been
made about the court costs, attorney fees, we concur with
the staff analysis.

Thank you.

CHAIR REYES: Thank you.

Okay, any additional gquestions from any

members?

MEMBER WORTHLEY: Just a comment.

CHAIR REYES: Mr. Worthley?

MEMBER WORTHLEY : I think it’'s a little
unfortunate that the analysis indicated -- the portion
that was read by Mr. Petersen -- I think it should have
simply ended with saying that -- going back to the last

paragraph on page 27, “However, the payment of court
costs or reasonable attorneys fees is not a program or
service provided to the public.” I think it should have
ended there. The statement that, “Instead, it is a

consequence of failing to provide a legally required

Daniel P. Feldh@us. CSR. Inc. 916.682.9482 62



" Received ;
August 30, 2011
Commission on

Commission on State Mandates — May 26, 2011 State Mandates

1 program or service® 1s an assumption which is not
2 necessarily true. I;méan, becausémyod could be sued --
3. you could be absolutely right in your determination that
4 this should not be disclosed, and still be sued by the
5 person requesting it.
6 This would indicate that that -- that on the

) 7 basis of the fact thét the only reason that you’re being
8 aued is because you failed to provide something, well,
9 that is true. But if you have a legal obligation not
10 to provide it, then this is assuming that every time
It you‘re sued, it’s because of the failure you’ve made.
12 and oftentimes, you may not havé failed at all, but.
i3 you're being sued because you have an unhappy litigant,
14 and so they’'re going to sue you.
15 ‘. CHATR REYES: Mr. Louie?
16 MR. LOUIE: That statement was more towards the
17 payment of attorneys’ fees which only occurs when a court
18 has found that you should have provided the document.
19 MEMBER WORTHLEY: Oh, okay, in that instance?
20 Okay.
21 MR. BOHAN: Mr. Chairman, would it be helpful
22 to go into this a little deeper? I mean, we’vé thought
23 through some of the issues that are being raised. We
24 haven’'t really responded. We’d be pleased to, or not.
25 MEMBER WORTHLEY: Personally, I don’t have a
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I understghd Mr. Petersén’s'objection, and I
understand it. But I know we were under this wall of
what the law allows us to do. And I think when you look,
Mr. Petersen’s argument is one of: Isn’t it reasonably
expected that if you’re going to be sued, you're going to
respond to it? Absolutely, you’re going to respond to
it. But then you get to the very strict constraints
under which we operate, and that becomes our constraint.

It’s not about whether it makes sense,
oftentimes, unfortunately; it’s about what wé’re allowed
to do legally.

CHAIR REYES: Our parameters, right.

MEMBER WORTHLEY: And I think that’s kind of
where we are.

CHAIR REYES: Mr. Louie?

MS. SHELTON: Well, we can go around and around
about this.

I think that there were couple of things. One,
who is making the decision to respond? 1Is that the State
or is that the local agency? 2&And that’s cone of the
issues.

The other iggsue ig that they have been
litigating these issues since 1968. So it’s not a new

duty.
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MR. BOHAN: That’‘s really the major point.

This has been aroundi ”They’ve been sﬁed, and they have

- had that since the beginning of the Act. The same

statutes didn‘t add to that.

So it’s true that when you get sued, you may
need to respond. You may be right, but that’s been there
forever.

CHAIR REYES: And Mr. Petersen’s point is‘that
back in ‘68, there were ten causes for you to be sued,
now we have 120.

MS. SHELTON: Right.

CHAIR REYES: You still have cause to react.
But now, the number of opportunities to have to react
have increased.

MS. SHELTON: Right.

MR. PETERSEN: Plus, there’s never been an
affirmative duty for the public agency to litigate.

The way you phrased your response seems tb
indicate you still think there was a duty to litigate.
The public agency never had a duty to commence
litigation, and they have no legal standing to use this
code section.

CHAIR REYES: Okay. So in the absence of
additional comments from Board members, is there a

motion?
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MEMBER LUJANO:
CHAIR REYES:

recommendation.

Move approval.

Move apprévalvof staff’s

Is there a second?

MEMBER OLSEN:

CHATIR REYES:

Second.

I1t’s been moved and seconded.

Any additional comments from the public?

(No response)

CHATIR REYES:
Board members?

{No ;esponse)

CHATR REYES:

Any additional comments from

Please call the roll.

MR. BOHAN: Mr. Alex?
MEMBER ALEX: Yes.

MR. BOHAN: Mr. Chivaro?
MEMBER CHIVARO: Yes.

MR. BOHAN: Mr. Lujano?
MEMBER LUJANO: Ave.

MR. BOHAN: Ms. Olsen?
MEMBER OLSEN: Aye.

MR. BOHAN: Mr. Worthley?
MEMBER‘WORTHLEY: Yes.

MR. BOHAN:

CHAIR REYES:

MR. BOHAN:

The motion carries,

And Mr. Reyes?

Ave.

6~-0.
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August 30, 2011
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Comimission on State Mandates — May 26, 2011 State Mandates
1 CHAIR REYES: Thank you.
2 and consis;eht with what I have done before,
3 if we can substitute the roll call on Item 6 without
4 objection?
5 MR. BOHAN: Yes.
6 CHAIR REYES: Thank you. That will be the
’ 7 order.
8 item 7, School Bus Safety.
9 MR. LOUIE: Item 7 is the School Bus Safety IIT
10 test claim. It addresses various activities imposed
11 on school districts in regards to providing school bus
12 transportation. This includes providing safety notices
i3 to students, purchasing school buses that are equipped
14 with seat belts, things of that nature.
150 Consistent with a prior court case and prior
16 Commission findings, we found that school bus
17 | transportation is not a required activity; and all of
18 the activities imposed by the statutes are triggered
19 by that provision of school bus transportation. As &
20 result, we’ve denied -- we're recommending denial of the
21 whole test claim.
22 CHAIR REYES: Thank you.
23 Go ahead.
24 MR. LOUTIE: Will the parties state their names
25 for the record?
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Exhibit G

Recelved

February 21, 2013

February 21, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

RE: Proposed Parameters and Guidelines
California Public Records Act (02-TC-10 and 02-TC-51)

Dear Ms. Halsey,

| have reviewed the Proposed Parameters and Guidelines {Ps and Gs) for the California Public Records
Act program and have several comments for your consideration.

The major problem with the staff’s proposed Ps and Gs is that it directly contradicts the original,
Commission approved, Statement of Decision (SOD). The first page of the proposed Ps and Gs list the
specific commissions-approved activities. However the list of reimbursable activities on subsequent
pages do not resemble these approved activities in the least and indeed, proceed to nullify each of these
to the point of non-recognition. |

This is justified by arguing that the original 1968 Public Records Act (PRA) already required many of the
same activities, making them ineligible. However if this was the case — should that not have been
argued earlier and reflected in the SOD? The plain language of the SOD lists specific activities that staft
IS now saying in ineligible. It is almost as if staff has changed its mind and has decided to re-write the
SOD. Asthe SOD is a legally binding document, this appears to violate regulations. Either the SOD is in
error or the proposed Ps and Gs are in error.

Also, | believe that if the legislature decided to re-mandate similar or the same activities, the more
current language would trump or supersede the older requirements and still constitute a reimbursable

activity.

This being said, if the Commission decides to contradict its original SOD approved in May, 2011 and
adopt staff's recommend Ps and Gs, | request that the following items be addressed to better clarify

instructions to local agencies.
Ongoing Activities:

1) tem 1 is confusing and contradictory. The first words under eligible activities say "Provide a copy of a
disclosable electronic record..." yet paragraph three directly contradicts this sentence by stating that

this activity does NOT include sending (instructions may just as well say “providing” to eliminate
confusion) the record to the requestor. Why state it in the very first sentence under Eligible Ongoing

Activities if it is just going to be taken away in the next section?

Commission on
State Mandates

705-2 Fast Bidwell Street, # 294 Telephone: 916.939.7901

Folsom, California 95630 Fax: 916.939.7801
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Since every activity a rational person would assume to be included in that wording of "providing” a
record is apparently NOT eligible, | suggest that the entire first paragraph be omitted and skip straight to
the second section addressing computer programming: bullet points a. and b. where some eligible

activities exist.

By doing this, the need for the third paragraph is eliminated, since its sole purpose is to nullity the first.

| also recommend clarifying the limits of reimbursement in this section to state that only "indirect” costs
are eligible under this component. Section VIl states that direct costs are not eligible as fee authority

exists for these costs.

That raises the question as to what constitutes indirect costs. Departmental and city wide overhead are
obvious, but what about employee benefits? What about non direct staff involved in the request - such
as supervisory and administrative review and approval? Is this considered direct or indirect?

2) Item 2, second paragraph, "This activity includes developing and reviewing language to notify the
requestor..." is confusing.

The use of the word “language” is ambiguous. If | understand this correctly, | suggest that the same
wording proposed in the Ps and Gs for section 3 also be used in section 2 for clarity and consistency. My
recommendation would be:

"This activity includes:

a. Drafting, editing, and reviewing a written notice to the person making the request, setting forth the
reasons for the reasons for the determination. If notice is provided verbally in lieu of written
notification, the time for staff to contact and communicate this information to the requestor.

b. Preparing and obtaining agency head, or his or her designee, approval and signature of the
notification to the requestor.

c. Sending or transmitting the notice to the requestor.”

Also, it might be helpful to include a brief explanation as to why all the eligible activities listed on the
first page of the claiming instruction are reaily NOT eligible for reimbursement, as many local agencies
filing their claims may be justifiably confused and not know to read the Draft Staff Analysis for
clarification. The clearer the instructions, the less likely that there will be IRCs and issues later.

Thank you for the opportunity to comment on this draft staff analysis.

Sincerely,

Annette Chinn
President
Cost Recovery Systems
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: (213) 974-8301 FAX: (213) 626-5427

WENDY L. WATANABE
AUDITOR-CONTROLLER

March 5, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, California 95814

Dear Ms. Halsey:

LOS ANGELES COUNTY REVIEW—
COMMISSION STAFF ANALYSIS AND
PROPOSED PARAMETERS AND GUIDELINES

Exhibit H

Received
March 5, 2013
Commission on
State Mandates

CALIFORNIA PUBLIC RECORDS ACT PROGRAM (02-TC-10, 02-TC-51)

We submit our review of the Commission staff analysis and proposed parameters
and guidelines (Ps&Gs) for the California Public Records Act (CPRA) program and
our revised CPRA Ps&Gs.

If you have any questions, please contact Leonard Kaye at (213) 974-9653 or via e-
mail at lkaye@auditor.lacounty.gov.

Very truly yours, ﬁl{/
<?(e\r{jy L. t%abe
Auditor-Coritroller

WLW:JN:CY:lk
HASB90\1A CPRA transfer 02 22 13++\CPRA Ps&Gs 03 05 13 Cover Letter.doc
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Los Angeles County’s
Review of Commission Staff Analysis and Proposed Parameters and Guidelines
California Public Records Act Reimbursement Program (02-TC-10, 02-TC-51)

Executive Summary

The County of Los Angeles (County) has reviewed the Commission on State
Mandates (Commission) draft staff analysis of the County’s proposed California
Public Records Act (CPRA) parameters and guidelines (Ps&Gs).

Commission staff find that the County has “... ordered and categorized the
proposed reasonably necessary activities under the headings that approximate the
language of the reimbursable activities in the test claim statement of decision” but
that some of the County’s proposed activities “... are beyond the scope of what
was approved in the test claim statement of decision, or are not new”.

The County respectfully disagrees with some of the Commission staff findings
that the County requests reimbursement for activities which are not new or go
beyond the scope of what was approved in the Commission’s decision.

Specifically, the County finds that the Commission staff rejection of the County’s
proposed reimbursement for CPRA training is wrong. The County claims that
reimbursement is required for training on implementing only the new CPRA
requirements which do not include prior (1968) CPRA provisions. Accordingly,
the County has added clarifying language to the CPRA Ps&Gs.

Further, the County finds that the Commission’s decision does not deny
reimbursement for all legal services. There is no prohibition against reimbursing
the services of attorneys or for tht matter engineers, physicians or any other types
of professionals. Commission’s decision only denies reimbursement for legal
service when performed to determine whether the requested records are
disclosable. Indeed, as Commissioner Ken Alex stated at the Commission’s
CPRA hearing “... the idea that you need some legal advice on how to proceed
initially is pretty clear”.

Importantly, the County has added a provision to the Commission staff CPRA
Ps&Gs indicating that time-studies are an acceptable actual-cost claiming
methodology.” This methodology reduces claimants’ costs by not having to file
voluminous reimbursement claims as well as the State’s costs in reviewing them.
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New Declarations

On August 30, 2011 the County filed four declarations of County staff currently
implementing CPRA provisions. Commission staff from them to be ‘anemic’. On
page 12 of their analysis, staff state that one declarant “... does not state on her
own information and belief that the activities in Attachment A are necessary to
implement the mandate. Staff also state, on page 12, that two other declarants “do
not expressly endorse its (Attachment A’s) contents”.

Three of the four former declarants were available to redo their declarations to
address the (above cited) concerns of Commission staff. And did so. Also
declarants developed a new Attachment A which included all the activities found
by Commission staff to be reasonably necessary as well as other activities
personally found by the declarants to be reasonably necessary.

Accordingly, the evidence that County declarants now provide on their own
information and belief on what is necessary to implement CPRA provisions found
reimbursable by the Commission is on the record. It should be afforded great
weight considering the long-standing CPRA experience of the declarants.

Diane C. Reagan

Exhibit 1 contains the declaration of Diane C. Reagan, Principal Deputy County
Counsel assigned to respond to CPRA requests and work with the Board of
Supervisors’ staff as well as staff from the Animal Care and Control, Auditor-
Controller, Health Services, Public Health, and Public Social Services departments
and Office of the Chief Executive officer.

In addition, Ms. Reagan has been assigned to work with one CPRA requestor in
responding to voluminous requests for public records. In this regard, Ms. Reagan
has provided an Attachment B, on page 10 of Exhibit 1, of her previous declaration
filed with the Commission on August 30, 2011, which catalogs 20 such requests
during the January 1, 2011- June 17, 2011 period.

Ms. Reagan, based on her extensive experience in implementing CPRA services
which were found to be reimbursable by the Commission on May 26, 2011,
declares under penalty of perjury, that:

“... it is my information and belief that the Commission staff fairly
state the activities reasonably necessary in implementing new CPRA

Page 2
220



services except for the changes I recommend which are found
(highlighted) in Attachment A.

. 1t 1s my information and belief that the changes recommended to
Commission staffs’ reimbursable activities are required because the
provision of new CPRA services, including those to assist CPRA
requestors in making a focused and effective search, must be tracked,
processed and provided to the requestor in a timely and cost-efficient
manner.”

Therefore, Ms. Reagan adds substantial evidence to the record supporting a
Commission decision to adopt CPRA Ps&Gs which include the County’s revisions
as described in her declaration’s Attachment A.

Rick Brouwer

Exhibit 2 contains the declaration of Rick Brouwer, Principal Deputy County
Counsel. Mr.- Brouwer supervises the Sheriff’s Department Advocacy Unit with 6
attoneys and six support staff and has done so for the past 17 years. Among other
things, his unit provides legal CPRA services to the Sheriff’s Department. He has
been personally responsible for providing CPRA assistance.

Mr. Brouwer, based on his extensive experience in implementing CPRA services
which were found to be reimbursable by the Commission on May 26, 2011,
declares under penalty of perjury, that:

“... 1t is my information and belief that the Commission staff fairly
state the activities reasonably necessary in implementing new CPRA
services except for the changes I recommend which are found
(highlighted) in Attachment A.

. 1t is my information and belief that the changes recommended to
Commission staffs’ reimbursable activities are required because the
provision of new CPRA services, including those to assist CPRA
requestors in making a focused and effective search, must be tracked,
processed and provided to the requestor in a timely and cost-efficient
manner.”

Therefore, Mr. Brouwer adds substantial evidence to the record supporting a
Commission decision to adopt CPRA Ps&Gs which include the County’s revisions
as described in his declaration’s Attachment A.
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Shaun Mathers

Exhibit 3 contains the declaration of Shaun Mathers, a Captain in the Risk
Management Bureau of the County Sheriff’s Department. Captain Mathers has 30
years of experience in law enforcement and has handled CPRA requests for his
department for the past 10 years.

Captain Mathers, based on his extensive experience in implementing CPRA
services which were found to be reimbursable by the Commission on May 26,
2011, declares under penalty of perjury, that:

“... it is my information and belief that the Commission staff fairly
state the activities reasonably necessary in implementing new CPRA

services except for the changes I recommend which are found
(highlighted) in Attachment A.

. it is my information and belief that the changes recommended to
Commission staffs’ reimbursable activities are required because the
provision of new CPRA services, including those to assist CPRA
requestors in making a focused and effective search, must be tracked,
processed and provided to the requestor in a timely and cost-efficient
manner.”

Therefore, Captain Mathers adds substantial evidence to the record supporting a
Commission decision to adopt CPRA Ps&Gs which include the County’s revisions
as described in his declaration’s Attachment A.

Accordingly, substantial evidence has been provided by three County declarants
supporting a Commission decision to adopt the Commission staff CPRA Ps&Gs

as revised by the County. But there is more.

State Controller Office

The State Controller’s Office (SCO) in reviewing the County’s initial version of its
proposed CPRA Ps&Gs filed on June 23, 2011 provided guidance on developing a
more effective version.

Specifically, on July 22, 2011, Mr. Jay Lal, a manager of the Local Reimbursement
Section of the State Controller’s Office (SCO) wrote the Commission and
indicated that “... the reimbursable activities listed (by the County) were
confusing, not specific and needed clarification”.

Page 4
222



To reduce confusion, Mr. Lal recommended that the County could redraft its
Ps&Gs by using “... the reimbursable activities laid out in the (County’s 2002) test
claim attachments of (Captain) Michael R. McDermott and (Commander) Richard
L. Castro (of the Los Angeles County Sheriff’s Department)”.!

Commander Castro has declared under penalty of perjury that it is “... my
information or belief (that) the new public record duties imposed on the County, as
detailed on the attached list, are reasonably necessary in complying with the test
claim legislation”. Commander Castro’s list of reasonably necessary activities is
as follows:

“One-time Activities
1. Develop policies, protocols.

2. Conduct training on implementing test claim legislation.

3. Purchase computers to monitor and document public record service actions.

4. Purchase or develop data base software for tracking and processing Public
Record Act requests.

5. Develop a Web Site for public record disclosure requests.

Continuing Activities
I. Staff time for:

A. Station or branch personnel.

1. Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Station-level research .

If availability known, notify requestor.

Indicate date/time available.

If availability not known, forward request to central unit.

B. Central Unit Personnel

Assistance in defining telephone, walk-in or written requests
Writing and logging request.

Central Unit research .

If availability known, notify requestor.

Indicate date/time available.

oy §a i SRS

-l

! The declarations of Commander Castro and Captain McDermott are found in exhibits 5 and 6
respectively.
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6. If availability not known:
a. consult with specialized personnel.
b. document findings.
c. notify requestor of results.
C. County Counsel — legal services to implement and comply with the
test claim legislation, including Govt Code 6253.1.

I1. Supplies and Materials

II1.Contract Services — eg PC maintenance

IV.Travel “

It should be noted that Commander Castro’s list of reasonably necessary activities
is detailed and not explicitly specified in CPRA statutes. The Commission’s May
26,2011 CPRA decision, like most Commission decisions, was limited to statutory
provisions and did not include any of Commander Castro’s reasonably necessary
activities.

It is only during the Ps&Gs phase of the Commission’s CPRA proceedings that
Commander Castro’s list of reasonably necessary activities which are not specified
in statute can be entered into evidence. So, that is done now to provide further
evidence that the changes recommended to Commission staffs’ reimbursable
activities are required because the provision of new CPRA services, including
those to assist CPRA requestors in making a focused and effective search, must be
tracked, processed and provided to the requestor in a timely and cost-efficient
manner.

Further, Commander Castro, like the County’s current declarants, finds that
conducting training on implementing the test claim legislation is a reasonably
necessary activity.

Training

Commission staff find that even one-time CPRA training is not reasonably
necessary in implementing only CPRA’s provisions found to be reimbursable by
the Commission. Staff explain, on page 17 of their analysis, that “there is no
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evidence that the initial training of government employees could not include
CPRA”.

The County maintains that the State should pay for CPRA training only on the new
CPRA requirements found reimbursable by the Commission and only for those
government employees responsible for implementing those provisions.

The County has provided substantial evidence in the attached declarations
supporting a finding that limited one-time training is reimbursable. There is no
evidence supporting a contrary conclusion.

Therefore, the County adds the following training language to the one-time
activities of “Section IV. REIMBURSABLE ACTIVITES” proposed by
Commission staff:

One-time training of each employee assigned the duties of
implementing the reimbursable activities identified in section “IV.
REIMBURSABLE ACTIVITIES” of these parameters and guidelines.
This training activity does not include and reimbursement is not
required for implementing all of the California Public Records Act or
instruction regarding making a determination whether a record is
disclosable.

On-going Activities

The County maintains that, based on the County’s declarations previously
discussed, the changes recommended to Commission staffs’ reimbursable on-going
activities are required because the provision of new CPRA services, including
those to assist CPRA requestors in making a focused and effective search, must be
tracked, processed and provided to the requestor in a timely and cost-efficient
manner.

Regarding on-going legal services necessary to implement CPRA provisions found
to be reimbursable by the Commission, Commission staff are in error in indicating
that all legal services are not reimbursable. Staff can point to no finding in
Commission’s CPRA decision to this effect.

Further, the County finds that the Commission’s decision does not deny
reimbursement for the services of attorneys, engineers, physicians or any other
professionals. In fact, the Commission’s decision did not address an occupation but
a function ... the function of determining whether the requested records are
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disclosable. So legal services not pertinent to the disclosure function are
reimbursable. Indeed, as Commissioner Ken Alex stated at the Commission’s
CPRA hearing “... the idea that you need some legal advice on how to proceed
initially is pretty clear”.

The County does agree with Commission staff that those legal services conducted
for the purpose of determining whether a record or parts thereof are disclosable are
not reimbursable. The County only adds this reimbursement limitation language
where Commission staff language indicates or suggests that all legal services are
not reimbursable.

The County has also limited reimbursement for other on-going activities but not
always to the extent proposed by Commission staff. The County’s limitations are
based on evidence provided by their declarants as previously discussed.

The County therefore makes the following (highlighted) revisions to the
Commission staff list of reimbursable on-going CPRA activities:

1 Provide a copy of a disclosable electronic record in the electronic format
requested if the requested format is one that has been used by the agency to create

copies for its own use or for provision to other agencies. (Gov. Code, §
6253.9(a)(2) (Stats. 2000, ch. 982)).

This activity includes:

a. Computer programming, extraction, or compiling necessary to produce
disclosable records, including the pro rata costs of purchasing and installing
software systems permitting key word searches for those requests requiring
assistance to the requestor in making a focused and effective search, and

b. Producing a copy of an electronic record that is otherwise produced only at
regularly scheduled intervals.

This activity does not include, and reimbursement is not required for the costs of
determining whether the record is disclosable; receiving public records act requests
not requiring assistance to the requestor in making a focused and effective search;
tracking requests not requiring assistance to the requestor in making a focused and
effective search; processing requests not requiring assistance to the requestor in

maklng a focused and effectlve search deteﬂaﬁﬂ-ﬂ-mg—wére%her—a—request—deseﬂbes
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Fee authority discussed in section VII. of these parameters and guidelines is
available to be applied to the costs of this activity, and may fully offset the
reimbursable costs of this activity. The Controller is authorized to reduce
reimbursement for this activity to the extent of fee authority, as described in
section VII.

2. Within 10 days from receipt of a request for a copy of records, notify the person
making the request of the disclosure determination and the reasons for the
determination. (Gov. Code, § 6253(c) (Stats. 2001, ch. 982)).

a. Drafting, editing, and reviewing a written notice to the person making the
request, setting forth the reasons for the determination. If notice is provided
verbally in lieu of written notification, the time for staff to contact and
communicate this information to the requestor.

b. Preparing and obtaining agency head, or his or her designee, approval and
signature of the notification to the requestor.

c. Sending or transmitting the notice to the requestor.

This activity does not include, and reimbursement is not required for the activities
of making the determination whether a record is disclosable , receiving the request
for records not requiring assistance to the requestor in making a focused and
effective search, determining whether the request not requiring assistance to the
requestor in maklng a focused and effectlve search falls w1th1n the agency S
jurisdiction, dete : - ¢
feeefdrs——}defﬁfymg—aeeess—te—reeefds— conductmg legal reviews to determme
whether records are disclosable, processing the records not requiring assistance to
the requestor in making a focused and effective search, obtaining supervisory
review in processing records not requiring assistance to the requestor in making a
focused and effective search, or sending and tracking the records not requiring
assistance to the requestor in making a focused and effective search;.

3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 school district due to “unusual circumstances” as defined by
Government Code section 6253(c)(1)-(4) (Stats. 2001, ch. 982), the agency head,
or his or her designee, shall provide written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
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determination is expected to be dispatched. (Gov. Code, § 6253(c) (Stats. 2001, ch.
982)).

This activity includes:

a. Drafting, editing and reviewing a written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the extension notice.

c. Sending or transmitting the notice to the requestor.

4, When a member of the public requests to inspect a public record or obtain a
copy of a public record: the local agency or K-14 school district shall (1) assist the
member of the public to identify records and information that are responsive to the
request or to the purpose of the request, if stated; (2) describe the information
technology and physical location in which the records exist; and (3) provide
suggestions for overcoming any practical basis for denying access to the records or
information sought.

These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the request
should be denied and bases that determination solely on an exemption listed in
Government Code section 6254; or (3) the public agency makes available an index
of its records. (Gov. Code, § 6253.1(a) and (d) (Stats. 2001, ch. 355)).

This activity includes:

a. Conferring with the requestor if clarification is needed to identify records
requested.

b. Identifying record(s) and information which may be disclosable and may be
responsive to the request or to the purpose of the request, if stated.

c. Provide suggestions for overcoming any practical basis for denying access to
the records or information sought.
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Reimbursement is not required for the activities of making the determination
whether a record is disclosable, receiving the request for records not requiring
assistance to the requestor in making a focused and effective search, determining
whether the request not requiring assistance to the requestor in making a focused
and effectlve search falls w1th1n the agency S _]uI‘lSdlCthIl ée%eimﬂ:ﬂﬂg—whe%her—the

conductmg 1ega1 reviews to determme whether records are d1sclosab1e processing
the records not requiring assistance to the requestor in making a focused and
effective search, obtaining supervisory review in processing records not requiring
assistance to the requestor in making a focused and effective search, or sending
and tracking the records not requiring assistance to the requestor in making a
focused and effective search.

5. For K-12 school districts and county offices of education only, the following
activities are eligible for reimbursement:

a. Redact or withhold the home address and telephone number of employees
of K-12 school districts and county offices of education from records that
contain disclosable information.

This activity is not reimbursable when the information is requested by: (1)
an agent, or a family member of the individual to whom the information
pertains; (2) an officer or employee of another school district, or county
office of education when necessary for the performance of its official duties;
(3) an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and
home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health
services or administering claims for health services to K-12 school district
and county office of education employees and their enrolled dependents, for
the purpose of providing the health services or administering claims for
employees and their enrolled dependents. (Gov. Code, § 6254.3(a) (Stats.
1992, ch. 463).)

b. Remove the home address and telephone number of an employee from
any mailing lists that the K-12 school district or county office of education is
legally required to maintain, if requested by the employee, except for lists
used exclusively by the K-12 school district or county office of education to
contact the employee. (Gov. Code, § 6254.3(b) (Stats. 1992, ch. 463).)
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6. If a request is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982)).

This activity includes:

a. Drafting and editing a written response that includes a determination that the
request is denied.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the denial response and accompanying correspondence.

c. Sending the denial response to the requestor.

This activity does not include, and reimbursement is not required for making the
determination, based on case law and statute, that a record is exempt from

disclosure. Reimbursement may be claimed only for previding-thejustification-in

writing: drafting and editing a written response that includes a determination that
the request is denied.

Therefore, the County’s revisions to the Commission staff proposed on-going
reimbursable activities as described above should be included in the CPRA Ps&Gs.

Time Studies

The County has added a provision to the Commission staff Ps&Gs indicating that
time-studies are an acceptable actual-cost claiming methodology. The Commission
staff CPRA Ps&Gs do not mention this methodology. This is a serious oversight as
this methodology allows claimants to compute reimbursable costs without having
to produce CPRA-coded time sheets going back to the beginning of the CPRA
reimbursement program --- July 1, 2001. Back then, no one even knew what type
of CPRA activity was reimbursable and should be coded.

Further, use of the time-study method for claiming actual costs reduces claimants’
costs by not having to file voluminous reimbursement claims. Also, State costs are
reduced by not having to review voluminous reimbursement claims.

Therefore the County adds the following time study language to the CPRA Ps&Gs
proposed by Commission staff.

Claimants may use time studies to support labor [salary, benefit and
associated indirect] costs when an activity is task-repetitive. Time
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study usage is subject to the review and audit conducted by the State
Controller’s Office. The reimbursable time recorded on each time
survey form must be for specific reimbursable activities as detailed
herein. An employees reimbursable time is totaled and then multiplied
by their productive hourly rate, as that term is defined in the State
Controller’s Office annual claiming instruction manual, found on
www.sco.ca.gov. If a time study sample is used to claim time for 4
through 9 staff, at least 2 staff should be time surveyed. If 10 or more
staff are claimed, a 20% sample, rounded to the nearest whole
number of cases, should be taken.

Conclusion
Therefore, for all of the above reasons, the County’s revision of “Section IV.

REIMBURSABLE ACTIVITIES” of the Commission staff proposed CPRA
Ps&Gs is recommended. These revisions follow on pages 14-19.
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Los Angeles County’s Recommended Revision of
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
costs may be claimed. Actual costs are those costs actually incurred to implement
the mandated activities. Actual costs must be traceable to and supported by source
documents that show the validity of such costs, when they were incurred, and their
relationship to the reimbursable activities. A source document is a document
created at or near the same time the actual cost was incurred for the event or
activity in question. Source documents may include, but are not limited to,
employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, “I certify (or declare) under penalty of perjury
under the laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be
substituted for source documents.

Claimants may use time studies to support labor [salary, benefit and associated
indirect] costs when an activity is task-repetitive. Time study usage is subject to
the review and audit conducted by the State Controller’s Office. The reimbursable
time recorded on each time survey form must be for specific reimbursable
activities as detailed herein. An employee’s reimbursable time is totaled and then
multiplied by their productive hourly rate, as that term is defined in the State
Controller’s Office annual claiming instruction manual, found on www.sco.ca.gov.
If a time study sample is used to claim time for 4 through 9 staff, at least 2 staff
should be time surveyed. If 10 or more staff are claimed, a 20% sample, rounded to
the nearest whole number of cases, should be taken.
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Scope of Reimbursable Activities

The claimant is only allowed to claim, and be reimbursed for, increased costs for
reimbursable activities identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

For each eligible claimant, labor, contract service, material, supply, equipment and
travel costs are reimbursable when incurred in performing the following activities:

A.One Time Activities

One-time development of policies, protocols, manuals, and procedures, to
implement only the activities identified in section IV. B of these parameters and
guidelines. This activity specifically does not include and reimbursement is not
required for, developing policies and procedures to implement all of the California
Public Records Act or as to making a determination whether a record is
disclosable, or providing copies of disclosable records.

One-time training of each employee assigned the duties of implementing the
reimbursable . activities identified in section “IV. REIMBURSABLE
ACTIVITIES” of these parameters and guidelines. This training activity does not
include and reimbursement is not required for implementing all of the California
Public Records Act or instruction regarding making a determination whether a
record is disclosable.

B. Ongoing Activities

1 Provide a copy of a disclosable electronic record in the electronic format
requested if the requested format is one that has been used by the agency to create

copies for its own use or for provision to other agencies. (Gov. Code, §
6253.9(a)(2) (Stats. 2000, ch. 982)).

This activity includes:

a. Computer programming, extraction, or compiling necessary to produce
disclosable records, including the pro rata costs of purchasing and
installing software systems permitting key word searches for those
requests requiring assistance to the requestor in making a focused and
effective search, and
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b. Producing a copy of an electronic record that is otherwise produced only
at regularly scheduled intervals.

This activity does not include, and reimbursement is not required for the costs of
determining whether the record is disclosable; receiving public records act requests
not requiring assistance to the requestor in making a focused and effective search;
tracking requests not requiring assistance to the requestor in making a focused and
effective search; processing requests not requiring assistance to the requestor in
making a focused and effective search.

Fee authority discussed in section VII. of these parameters and guidelines is
available to be applied to the costs of this activity, and may fully offset the
reimbursable costs of this activity. The Controller is authorized to reduce
reimbursement for this activity to the extent of fee authority, as described in
section VII.

2. Within 10 days from receipt of a request for a copy of records, notify the person
making the request of the disclosure determination and the reasons for the
determination. (Gov. Code, § 6253(c) (Stats. 2001, ch. 982)).

This activity includes:

a. Drafting, editing, and reviewing a written notice to the person making the
request, setting forth the reasons for the determination. If notice is provided
verbally in lieu of written notification, the time for staff to contact and
communicate this information to the requestor.

b. Preparing and obtaining agency head, or his or her designee, approval and
signature of the notification to the requestor.

c. Sending or transmitting the notice to the requestor.

This activity does not include, and reimbursement is not required for the activities
of making the determination whether a record is disclosable , receiving the request
for records not requiring assistance to the requestor in making a focused and
effective search, determining whether the request not requiring assistance to the
requestor in making a focused and effective search, falls within the agency’s
jurisdiction, conducting legal reviews to determine whether records are disclosable,
processing the records not requiring assistance to the requestor in making a
focused and effective search, obtaining supervisory review in processing records
not requiring assistance to the requestor in making a focused and effective search,
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or sending and tracking the records not requiring assistance to the requestor in
making a focused and effective search;.

3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 school district due to “unusual circumstances” as defined by
Government Code section 6253(c)(1)-(4) (Stats. 2001, ch. 982), the agency head,
or his or her designee, shall provide written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched. (Gov. Code, § 6253(c) (Stats. 2001, ch.
982)).

This activity includes:

a. Drafting, editing and reviewing a written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the extension notice.

c. Sending or transmitting the notice to the requestor.

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: the local agency or K-14 school district shall (1) assist the
member of the public to identify records and information that are responsive to the
request or to the purpose of the request, if stated; (2) describe the information
technology and physical location in which the records exist; and (3) provide
suggestions for overcoming any practical basis for denying access to the records or
information sought.

These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the request
should be denied and bases that determination solely on an exemption listed in
Government Code section 6254; or (3) the public agency makes available an index
of its records. (Gov. Code, § 6253.1(a) and (d) (Stats. 2001, ch. 355)).

This activity includes:
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a. Conferring with the requestor if clarification is needed to identify records
requested.

b. Identifying record(s) and information which may be disclosable and may
be responsive to the request or to the purpose of the request, if stated.

c. Provide suggestions for overcoming any practical basis for denying
access to the records or information sought.

Reimbursement is not required for the activities of making the determination
whether a record is disclosable, receiving the request for records not requiring
assistance to the requestor in making a focused and effective search, determining
whether the request not requiring assistance to the requestor in making a focused
and effective search, falls within the agency’s jurisdiction, conducting legal
reviews to determine whether records are disclosable, processing the records not
requiring assistance to the requestor in making a focused and effective search,
obtaining supervisory review in processing records not requiring assistance to the
requestor in making a focused and effective search, or sending and tracking the
records not requiring assistance to the requestor in making a focused and effective
search.

5. For K-12 school districts and county offices of education only, the following
activities are eligible for reimbursement:

a. Redact or withhold the home address and telephone number of employees
of K-12 school districts and county offices of education from records that
contain disclosable information.

This activity is not reimbursable when the information is requested by: (1)
an agent, or a family member of the individual to whom the information
pertains; (2) an officer or employee of another school district, or county
office of education when necessary for the performance of its official duties;
(3) an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and
home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health
services or administering claims for health services to K-12 school district
and county office of education employees and their enrolled dependents, for
the purpose of providing the health services or administering claims for
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employees and their enrolled dependents. (Gov. Code, § 6254.3(a) (Stats.
1992, ch. 463).)

b. Remove the home address and telephone number of an employee from
any mailing lists that the K-12 school district or county office of education is
legally required to maintain, if requested by the employee, except for lists
used exclusively by the K-12 school district or county office of education to
contact the employee. (Gov. Code, § 6254.3(b) (Stats. 1992, ch. 463).)

6. If a request is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982)).

This activity includes:

a. Drafting and editing a written response that includes a determination that
the request is denied.

b. Preparing, and obtaining agency head, or his or her designee, approval
and signature of, the denial response and accompanying correspondence.

c. Preparing, and obtaining agency head, or his or her designee, approval
and signature of, the denial response and accompanying correspondence.

d. Sending the denial response to the requestor.

This activity does not include, and reimbursement is not required for making the
determination, based on case law and statute, that a record is exempt from
disclosure. Reimbursement may be claimed only for drafting and editing a written
response that includes a determination that the request is denied.

Page 19
237



Exhibit 1

- e G Page 1 of 8
COUNTY OF LOS ANGELES'
OFFICE OF THE COUNTY COUNSEL
648 ' KENNETH HAHN HALL-OF ADMINISTRATION
© 500 WEST TEMPLE STRBET - . :
LOS ANGELES; CALIPORmA-po_mz-z"lla _ "~ ' . TELEPHONE
A il (213) 974-1811

~ JOHN F. KRATTLI - - PEEEER ety FACSIMILE
- County Counsel S S e et s 7 (213) 687-7300
B M ' D
(13)633-0901, © ..

" Los Angeles County’s Récommended Changésto: -~
Commission Staff Proposed Parameters and Guidelines -
ia Public Records Act Test Claim (02-TC-10, 02-T

DECLARATION OF DIANE C. REAGAN

I, Diane C, Reagan, declare as follows:

1.

I am a licensed, practicing attorney in the State of California. Ihave been
a member of the California Bar since 1981; my state bar number is 98709.
Immediately before beginning my employment with the Office of the Los
Angeles County Counsel in 1994, I was engaged in an estate planning and
probate private practice, and prior to that, I was employed by the State of
California Department of Corporations, in the Securities Regulation
Division, as Senior Corporations Counsel, I am a Principal Deputy
County Counsel in the Office of the Los Angeles County Counsel.

I have represented many County departments and several commissions .
and have responded to many requests for public records during my
nineteen (19) year tenure with this office. Ihave personal knowledge of
the facts set forth herein, except as to those stated on information and
belief and, as to those, I am informed and beligve them to be true, If

- called as a witness, I could and would competently testify to the matters

stated herein. '

Among other assignments in the Health Services Division, my primary

* responsibility is provide advice, transactional and litigation services to the

Department of Animal Care and Contrel ("DACC"). Ihave represented
the Department of Animal Care and Control as its general counsel for over
fourteen (14) years. During that time, I have been personally responsible
for assisting DACC in responding to requests for public records under the
California Public Records Act (CPRA). Between March 2010 and May
2012, I was also the County Counsel attorney desighated to respond to
Public-Record Act requests from a specific requestor, which included
working with the Board of Supervisors' staff, and several other County
departments, including, but not limited to, the Office of the Chief
Executive Officer, the Auditor/Controller, the Health Services

HOA959019.1
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8 Departrnent, the Department of Pubiié Health, the Department of Public
.’ Social Services, and the Sheriff Department. B <o =

I declare that T have reviewed the Commission on State Mandates
(Commission) staff CPRA analysis and proposed parametersand - - -
" . guidelines issued-to the County on February 13, 2013. '

1 declare. on information and belief that the Commission staff fairly state
the activities reasonably necessary in implementing new CPRA services
except for the changes I recommend which are found (highlighted) in
Attachment A, .

1 declare on information and belief that the changes recommended to
Commission staffs’ "reimbursable activities," are required because the
provision of new CPRA services, including those to assist CPRA
requestors in making a focused and effective search, must be tracked,
processed and provided to the requestor in a timely and cost-efficient
manner. '

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct of my own knowledge, except as to
the matters which are therein stated as information and belief, and as to
those matters I believe them to be true.

Executed on March 1, 2013, at Los Angeles, California.

Diane C. Reagan G

HOA.959019.1

239



Exhibit 1

Page 3 of 8
Schedule A

Los Angeles County’s Recommended Changes to:
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)"

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
costs may be claimed. Actual costs are those costs actually incurred to implement
the mandated activities. Actual costs must be traceable to and supported by source
documents that show the validity of such costs, when they were incurred, and their
relationship to the reimbursable activities. A source document is a document
created at or near the same time the actual cost was incurred for the event or
activity in question. Source documents may include, but are not limited to,
employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, “I certify (or declare) under penalty of perJury
under the laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements, However, corroborating documents cannot be
substituted for source documents.

! The recommended changes to the parameters and guidelines proposed by staff of the
Commission on State Mandates are highlighted. These changes do not address provisions
pertaining solely to K-14 school districts.
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The claimant is only allowed to claim, and be reimbursed for, increased costs for
reimbursable activities identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

One-time development of policies, protocols, manuals, and procedures, to
implement only the activities identified in section IV these parameters and
uide]_ineS. EL RN eatt VAT B! & Uay -,:’;\,ﬁ:_g LB by et e PR L
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SOENEeR P yethe Contntaatony 1his activity speciﬁcally does not include
and reimbursement is not required for, developing policies and procedures to
implement all of the California Public Records Act or making a determination

whether a record is disclosable, or providing copies of disclosable records.

M Y

B. Ongoing Activities

1 Provide a copy of a disclosable electronic record in the electronic format
requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, §
6253.9(a)(2) (Stats. 2000, ch. 982)).

This activity includes:

HOA.958868.1 2
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b. Producing a copy of an electronic record that is otherwise produced only at
regularly scheduled intervals.

This activity does not include, and reimbursement is not required for the costs of
determining whether the record is disclosable; receiving public records act requests

Bz " 2
MO el 11 v Stomnmak Atesnsed i

Fee authority discussed in section VIL. of these parameters and guidelines is
available to be applied to the costs of this activity, and may fully offset the
reimbursable costs of this activity. The Controller is authorized to reduce
reimbursement for this activity to the extent of fee authority, as described in
section VIIL.

2. Within 10 days from receipt of a request for a copy of records, notify the person
making the request of the disclosure determination and the reasons for the
determination. (Gov. Code, § 6253(c) (Stats. 2001, ch. 982)).

This activity includes: §
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This activity does not include, and reimbursement is not required for the activities
of making the determination whether a record is disclosable , receiving the request
for records NOLHIEqIT {ASSIStANCORIO R quest ‘makinga: focused Fan
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3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 school district due to “unusual circumstances” as defined by
Government Code section 6253(c)(1)-(4) (Stats. 2001, ch. 982), the agency head,
or his or her designee, shall provide written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched. (Gov. Code, § 6253(c) (Stats. 2001, ch.
982)).

This activity includes:

a. Drafting, editing and reviewing a written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the extension notice.

c. Sending or transmitting the notice to the requestor.

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: the local agency or K-14 school district shall (1) assist the
member of the public to identify records and information that are responsive to the
request or to the purpose of the request, if stated; (2) describe the information
technology and physical location in which the records exist; and (3) provide
suggestions for overcoming any practical basis for denying access to the records or
information sought.

HOA.958868.1 4
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These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the request
should be denied and bases that determination solely on an exemption listed in
Government Code section 6254; or (3) the public agency makes available an index
of its records. (Gov. Code, § 6253.1(a) and (d) (Stats. 2001, ch. 355)).

This activity includes:

a. Conferring with the requestor if clarification is needed to identify records
requested.

b. Identifying record(s) and information which may be disclosable and may be
responsive to the request or to the purpose of the request, if stated.

¢. Provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

Reimbursement is not required for the activities of making the determmation
whether a record is dlsclosable recelvm the reuest for records QAT i‘fﬂw

whether the reuest i

5. For K-12 school districts and county offices of education only, the following
activities are eligible for reimbursement:

a. Redact or withhold the home address and telephone number of employees
of K-12 school districts and county offices of education from records that
contain disclosable information.

HOA.958868.1 5
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This activity is not reimbursable when the information is requested by: (1)
an agent, or a family member of the individual to whom the information
pertains; (2) an officer or employee of another school district, or county
office of education when necessary for the performance of its official duties;
(3) an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and
home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health
services or administering claims for health services to K-12 school district
and county office of education employees and their enrolled dependents, for
the purpose of providing the health services or administering claims for
employees and their enrolled dependents. (Gov. Code, § 6254.3(a) (Stats.
1992, ch. 463).)

b. Remove the home address and telephone number of an employee from
any mailing lists that the K-12 school district or county office of education is
legally required to maintain, if requested by the employee, except for lists
used exclusively by the K-12 school district or county office of education to
contact the employee. (Gov. Code, § 6254.3(b) (Stats. 1992, ch. 463).)

6. If a request is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982)).

This activity includes:

a. Drafting and editing a written response that includes a determination that the
request is denied.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the denial response and accompanying correspondence.

¢. Sending the denial response to the requestor.

d. This activity does not include, and reimbursement is not required for making
the determination, based on case law and statute, that a record is exempt

from disclosure. Reimbursement may be claimed only for B AEthe

T pland cd D e aiwiition Tes porse tnatinelt

el
A .
R bater 5
- Lt
LR L5 e Treeats >
IS : 1L
i .l -

HOA.958868.1 6



Exhibit 2
Page 1 of 8

County of Los Angeles

Sheriff's Department Headqguarters

4700 Ramona Boulevard
Monterey Park, California 91754-2169

éemy D Zac'a, Jéerl”‘

Los Angeles County’s Recommended Changes to:
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)

Declaration of RICK BROUWER

I, Rick Brouwer, declare as follows:

1. I am a licensed, practicing attorney in the State of California. I have been a
member of the California Bar since 1992; my state bar number is 162220.
Immediately before beginning my employment with the Office of the County
Counsel in 1996, I worked as a labor and employment attorney for Jackson
Lewis, the largest labor and employment firm in the country. I am currently a
Principal Deputy County Counsel in the Office of the Los Angeles County
Counsel.

2. I have represented many County departments and I have responded to many
requests for public records during my seventeen (17) year tenure with this
office. I have personal knowledge of the facts set forth herein, except as to
those stated on information and belief and, as to those, I am informed and
believe them to be true. If called as a witness, I could and would competently
testify to the matters stated herein.

3. Since 1999, my primary responsibility has been to provide legal advice and
litigation services to the Los Angeles County Sheriff’s Department (LASD),
the largest sheriff’s department in the country. During that time I have been
personally responsible for assisting LASD in responding to requests for public
records under the California Public Records Act (CPRA).

4. I declare that I have reviewed the Commission on State Mandates
(Commission) staff CPRA analysis and proposed parameters and guidelines
issued on February 13, 2013.

Page 1
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5. Ideclare that it is my information and belief that the Commission staff fairly state
the activities reasonably necessary in implementing new CPRA services except
for the changes I recommend which are found (highlighted) in Attachment A.

6. I declare that it is my information and.belief that the changes recommended to
Commission staffs’ reimbursable activities are required because the provision of
new CPRA services, including those to assist CPRA requestors in making a
focused and effective search, must be tracked, processed and provided to the
requestor in a timely and cost-efficient manner.

7. 1am personally conversant with the foregoing facts and if so required, I could and
would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters

which are therein stated as information and belief, and as to those matters I
believe them to be true.

Executed on February 28, 2013, at Los Angeles, California.

Rick ﬁr/ouwer

Page 2
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Schedule A

Los Angeles County’s Recommended Changes to:
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)'

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
costs may be claimed. Actual costs are those costs actually incurred to implement
the mandated activities. Actual costs must be traceable to and supported by source
documents that show the validity of such costs, when they were incurred, and their
relationship to the reimbursable activities. A source document is a document
created at or near the same time the actual cost was incurred for the event or
activity in question. Source documents may include, but are not limited to,
employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, “I certify (or declare) under penalty of perjury
under the laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be
substituted for source documents.

i
e =A.§u§a ":

! The recommended changes to the parameters and guidelines proposed by staff of the
Commission on State Mandates are highlighted. These changes do not address provisions
pertaining solely to K-14 school districts.
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The claimant is only allowed to claim, and be reimbursed for, increased costs for

reimbursable activities identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

A.One Time Activityies

One-time development of policies, protocols, manuals, and procedures, to

implement onl the act1v1tles identified in section IV. B of these parameters and
| '- -y Vi B 1 ‘T*‘(‘J‘V‘r-‘\_\‘.m‘fl‘t'\q"t.v‘.‘\“x"'r AR e mﬂ'
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and relmburement is ot requlred for developing policies and procedures to
implement all of the California Public Records Act or making a determination
whether a record is disclosable, or providing copies of disclosable records.

B. Ongoing Activities

1 Provide a copy of a disclosable electronic record in the electronic format
requested if the requested format is one that has been used by the agency to create
copies for its own use or for provision to other agencies. (Gov. Code, §
6253.9(a)(2) (Stats. 2000, ch. 982)).

This activity includes:

HOA.958868.1 2
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a. Computer programming, extraction, or comprlmg necessary to produce
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b. Producing a copy of an electronic record that is otherwise produced only at
regularly scheduled intervals.

This activity does not include, and reimbursement is not required for the costs of
determlmn whether the record is dlsclosable recervrng pubhc records act requests
e R <k . 1 & f c gsn.r:éﬁh:

Fee authority discussed in section VII. of these parameters and guidelines is
available to be applied to the costs of this activity, and may fully offset the
reimbursable costs of this activity. The Controller is authorized to reduce
reimbursement for this activity to the extent of fee authority, as described in
section VIIL

2. Within 10 days from receipt of a request for a copy of records, notify the person
making the request of the disclosure determination and the reasons for the
determination. (Gov. Code, § 6253(c) (Stats. 2001, ch. 982)).
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This activity does not include, and reimbursement is not required for the activities
of making the determination whether a record is dlsclosable recelvmg the request
_fgﬂr records dnogl “tequiring assistance’to. the: reqy_astf‘gr ak ""g a focused and
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3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 school district due to “unusual circumstances” as defined by
Government Code section 6253(c)(1)-(4) (Stats. 2001, ch. 982), the agency head,
or his or her designee, shall provide written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched. (Gov. Code, § 6253(c) (Stats. 2001, ch.
982)).

This activity includes:

a. Drafting, editing and reviewing a written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the extension notice.

c. Sending or transmitting the notice to the requestor.

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: the local agency or K-14 school district shall (1) assist the
member of the public to identify records and information that are responsive to the
request or to the purpose of the request, if stated; (2) describe the information
technology and physwal location in which the records exist; and (3) provide
suggestions for overcoming any practical basis for denying access to the records or
information sought.

HOA.958868.1 4
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These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the request
should be denied and bases that determination solely on an exemption listed in
Government Code section 6254; or (3) the public agency makes available an index
of its records. (Gov. Code, § 6253.1(a) and (d) (Stats. 2001, ch. 355)).

This activity includes:

a. Conferring with the requestor if clarification is needed to identify records
requested.

b. Identifying record(s) and information which may be disclosable and may be
responsive to the request or to the purpose of the request, if stated.

c. Provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

Reimbursement 1s not requlred for the activities of making the dtermmatlon

arch, determmlng

and tracn the records not req
focusedand effective search.

5. For K-12 school districts and county offices of education only, the following
activities are eligible for reimbursement:

a. Redact or withhold the home address and telephone number of employees
of K-12 school districts and county offices of education from records that
contain disclosable information.

HOA.958868.1 5
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This activity is not reimbursable when the information is requested by: (1)
an agent, or a family member of the individual to whom the information
pertains; (2) an officer or employee of another school district, or county
office of education when necessary for the performance of its official duties;
(3) an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and
home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health
services or administering claims for health services to K-12 school district
and county office of education employees and their enrolled dependents, for
the purpose of providing the health services or administering claims for
employees and their enrolled dependents. (Gov. Code, § 6254.3(a) (Stats.
1992, ch. 463).)

b. Remove the home address and telephone number of an employee from
any mailing lists that the K-12 school district or county office of education is
legally required to maintain, if requested by the employee, except for lists
used exclusively by the K-12 school district or county office of education to
contact the employee. (Gov. Code, § 6254.3(b) (Stats. 1992, ch. 463).)

6. If a request is denied, in whole or in part, respond in writing to a written request
for 1nspect10n or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982)).

This activity includes:

a. Drafting and editing a written response that includes a determination that the
request is denied.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the denial response and accompanying correspondence.

c. Sending the denial response to the requestor.

d. This activity does not include, and reimbursement is not required for making
the determination, based on case law and statute, that a record 1s exempt
from dlsclosure Relmbursemen_t may be clalmed only for o

& ir g’”‘"“d editing’aWwritten response that mcludes

; the'request is denied.

a-fdet.'f:x:rmn_ tion tha
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County of Los Angeles

Sheriff's Department Headguarters

4700 Ramona Boulevard
Monterey Park, California 91754-2169

Beroy D. Baca, Sheriff

Los Angeles County’s Recommended Changes to:
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)

Declaration of Shaun J. Mathers

He makes the following declaration and statement under oath: -

I, Shaun J. Mathers, a Captain with the Los Angeles County Sheriff’s Department, declare that
for the past 10 years I have assisted the Los Angeles County Sheriff’s Department in providing
California Public Records Act (CPRA) services.

I declare that I have reviewed the Commission on State Mandates Commission staffs’ CPRA
analysis and proposed parameters and guidelines issued on February 13, 2013,

I declare that it is my information and belief that the Commission staff fairly state the activities
reasonably necessary in implementing new CPRA services except for the changes I recommend
which are found (highlighted) in Attachment A.

I declare that it is my information and belief that the changes recommended to Commission
staffs’ reimbursable activities are required because the provision of new CPRA services,
including those to assist CPRA requestors in making a focused and effective search, must be
tracked, processed and provided to the requestor in a timely and cost-efficient manner.

I am personally conversant with the foregoing facts and if so required, I could and would testify
to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct of my own knowledge, except as to the matters which are therein stated as
information and belief, and as to those matters I believe them to be true.

0/29/,3_commt,cn @}%\“

Date and Place : Signature

A Tradition of Service Since 1850
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Schedule A

Los Angeles County’s Recommended Changes to:
Commission Staff Proposed Parameters and Guidelines
California Public Records Act Test Claim (02-TC-10, 02-TC-51)"

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual
costs may be claimed. Actual costs are those costs actually incurred to implement
the mandated activities. Actual costs must be traceable to and supported by source
documents that show the validity of such costs, when they were incurred, and their
relationship to the reimbursable activities. A source document is a document
created at or near the same time the actual cost was incurred for the event or
activity in question. Source documents may include, but are not limited to,
employee time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to,
worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, training packets, and declarations. Declarations must include a
certification or declaration stating, “I certify (or declare) under penalty of perjury
under the laws of the State of California that the foregoing is true and correct,” and
must further comply with the requirements of Code of Civil Procedure section
2015.5. Evidence corroborating the source documents may include data relevant to
the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be
substituted for source documents.

Claimants may use time studies to support labor. [salary, benefit and associated
indirect] costs when an activity is task-repetitive. Time study usage is subject to the
review and audit conducted by the State Controller’s Office. The reimbursable
time recorded ‘on each. time survey form must be for specific reimbursable
activities as detailed herein. An employees reimbursable time is totaled and then
multiplied by their productive hourly rate, as that term is defined in the ‘State

' The recommended changes to the parameters and guidelines proposed by staff of the
Commission on State Mandates are highlighted. These changes do not address provisions
pertaining solely to K-14 school districts.
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Controller’s Office annual claiming instruction manual, found on www.sco.ca.goy.
If a time study sample is used to claim time for 4 through 9 staff; at least 2 staff
should be time surveyed. If 10 or more staff are claimed, a 20% sample, rounded
to the nearest whole number of cases, should be taken.

Scope of Reimbursable Activities

The claimant is only allowed to claim, and be reimbursed for, increased costs for
reimbursable activities identified below. Increased cost are limited to the costs of
an activity that the claimant is required to incur as a result of the mandate.

For each eligible claimant that-in nereased-costs-the- 1e-activities-are
reimbursables— | ‘labor, _contract semce matenal supply, eqmpment and travel
costs are relmbursablc when incurred in performing the following activities:

A.One Time Activityies

One-time development of policies, protocols, manuals, and procedures, to
implement only the act1v1t1es 1dent1ﬁed in sectlon IV. B of these parameters and
gu1de11nes THE-8CHVIHes th-5ectof Iy spresent-the-incremental-higher-le
PHAISSIon: “This act1v1ty spec1ﬁcally does not 1nc1ude
and relmbursement is not requlred for, developing policies and procedures to
implement all of the California Public Records Act or making a determination
whether a record is disclosable, or providing copies of disclosable records.

One-time tramlng of each employee asmgned the duties of 1mplement1ng the
relmbursable “activities xdentlﬁed ~section  “IV. REIMBURSABLE
ACTIVITIES” of these parameters and guldelmes Th.lS trammg activity does not
include and relmbursement is not. requlred?for nnplementmg 1mp1ement all of the
California Public Records Act or mstmction regardmg makmg a determmation
whether a record is dxsclosable —OF £2

B. Ongoing Activities

1 Provide a copy of a disclosable electronic record in the electronic format
requested if the requested format is one that has been used by the agency to create

copies for its own use or for provision to other agencies. (Gov. Code, §
6253.9(a)(2) (Stats. 2000, ch. 982)).

This activity includes:
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a. Computer programming, extraction, or compiling necessary to produce
disclosable records, including the pro rata costs of purchasing and installing
software systems permitting key word searches for those requests requiring
assistance to the requestor in making a focused and effective search, and

b. Producing a copy of an electronic record that is otherwise produced only at
regularly scheduled intervals.

This activity does not include, and reimbursement is not required for the costs of
determining whether the record is disclosable; receiving public records act requests
not requiring assistance to the requestor in making a focused and effective search;
tracking requests not requiring assistance to the requestor in making a focused and
effective search; processing requests not requiring assistance to the requestor in
making a focused and effective search; ining—wl E ihe

Fee authority discussed in section VIL of these parameters and guidelines 1s
available to be applied to the costs of this activity, and may fully offset the
reimbursable costs of this activity. The Controller is authorized to reduce
reimbursement for this activity to the extent of fee authority, as described in
section VII.

2. Within 10 days from receipt of a request for a copy of records, notify the person
making the request of the disclosure determination and the reasons for the
determination. (Gov. Code, § 6253(c) (Stats. 2001, ch. 982)).

This activity includes: €

- at=ila - Aatarmins

a. Drafting, editing, and reviewing a written notice to the person making the
request, setting forth the reasons for the determination. If notice is provided
verbally in lieu of written notification, the time for staff “to. contact and
communicate this information to the requestor.

b. Preparing and obtaining agency head, ‘or his or her designee, approval and
signature of the notification to the requestor.
c. Sending or transmitting the notice to the requestor.

3
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This activity does not include, and reimbursement is not required for the activities
of making the determination whether a record is disclosable , receiving the request
for records not requiring assistance to the requestor in making a focused and
effective search, determining whether the request not requiring assistance to the
requestor in making a focused and effective search, falls within the agency’s
jurisdiction, determining—whether—therequest—deseribes—reasonably—identifiable
records—identifyinsaceess—to—records; conducting legal reviews to determine
whether records are disclosable, processing the records not requiring assistance to
the requestor in making a focused and effective search, obtaining supervisory
review in processing records not requiring assistance to the requestor in making a
focused and effective ‘search, or sending and tracking the records not requiring
assistance to the requestor in making a focused and effective search;.

3. If the 10-day time limit of Government Code section 6253 is extended by a
local agency or K-14 school district due to “unusual circumstances” as defined by
Government Code section 6253(c)(1)-(4) (Stats. 2001, ch. 982), the agency head,
or his or her designee, shall provide written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched. (Gov. Code, § 6253(c) (Stats. 2001, ch.
982)).

This activity includes:

a. Drafting, editing and reviewing a written notice to the person making the
request, setting forth the reasons of the extension and the date on which a
determination is expected to be dispatched.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the extension notice.

c. Sending or transmitting the notice to the requestor.

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: the local agency or K-14 school district shall (1) assist the
member of the public to identify records and information that are responsive to the
request or to the purpose of the request, if stated; (2) describe the information
technology and physical location in which the records exist; and (3) provide
suggestions for overcoming any practical basis for denying access to the records or
information sought. v
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These activities are not reimbursable when: (1) the public records requested are
made available to the member of the public through the procedures set forth in
Government Code section 6253; (2) the public agency determines that the request
should be denied and bases that determination solely on an exemption listed in
Government Code section 6254; or (3) the public agency makes available an index
of its records. (Gov. Code, § 6253.1(a) and (d) (Stats. 2001, ch. 355)).

This activity includes:

a. Conferring with the requestor if clarification is needed to identify records
requested.

b. Identifying record(s) and information which may be disclosable and may be
responsive to the request or to the purpose of the request, if stated.

c. Provide suggestions for overcoming any practical basis for denying access to
the records or information sought.

Reimbursement is not required for the activities of making the determination
whether a record is disclosable, receiving the request for records not requiring
assistance to the requestor in making a focused and effective search, determining
whether the request not requiring assistance to the requestor in making a focused
and effective search falls w1th1n the agency S Junsdlctlon detenﬂ%nfngwhet-her—%he

---------------

conductmg legal reviews to determme whether records are dlsclosable processing
the records not requiring assistance to. the: requestor in making a focused and
effective search, obtaining superv1sory review in processing records not requiring
assistance to the requestor in makmg a focused and effective search, or sending
and tracking the records not requiring assistance to the requestor in making a
focused and effective search.

5. For K-12 school districts and county offices of education only, the following
activities are eligible for reimbursement:

a. Redact or withhold the home address and telephone number of employees
of K-12 school districts and county offices of education from records that
contain disclosable information.
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This activity is not reimbursable when the information is requested by: (1)
an agent, or a family member of the individual to whom the information
pertains; (2) an officer or employee of another school district, or county
office of education when necessary for the performance of its official duties;
(3) an employee organization pursuant to regulations and decisions of the
Public Employment Relations Board, except that the home addresses and
home telephone numbers of employees performing law enforcement-related
functions shall not be disclosed (and thus must always be redacted or
withheld); (4) an agent or employee of a health benefit plan providing health
services or administering claims for health services to K-12 school district
and county office of education employees and their enrolled dependents, for
the purpose of providing the health services or administering claims for
employees and their enrolled dependents. (Gov. Code, § 6254.3(a) (Stats.
1992, ch. 463).)

b. Remove the home address and telephone number of an employee from
any mailing lists that the K-12 school district or county office of education is
legally required to maintain, if requested by the employee, except for lists
used exclusively by the K-12 school district or county office of education to
contact the employee. (Gov. Code, § 6254.3(b) (Stats. 1992, ch. 463).)

6. If a request is denied, in whole or in part, respond in writing to a written request
for inspection or copies of public records that includes a determination that the
request is denied. (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982)).

This activity includes:

a. Drafting and editing a written response that includes a determination that the
request is denied.

b. Preparing, and obtaining agency head, or his or her designee, approval and
signature of, the denial response and accompanying correspondence.

c. Sending the denial response to the requestor.

d. This activity does not include, and reimbursement is not required for making
the determination, based on case law and statute, that a record is exempt
from dlsclosure Relmbursement may be claimed only for previding-the

ing. drafting and editing a written response that includes

a determination that the request is denied.

6
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COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-3873

PHONE: (213) 974-8301 FAX: (213) 626-5427
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WENDY L. WATANABE
AUDITOR-CONTROLLER

LOS ANGELES COUNTY REVIEW
COMMISSION STAFF ANALYSIS AND
PROPOSED PARAMETERS AND GUIDELINES
CALIFORNIA PUBLIC RECORD? ACT PROGRAM (02-TC-10, 02-TC-51)

Declaration of Leonard Kaye
Leonard Kaye makes the following declaration and statement under oath:

I, Leonard Kaye, Los Angeles County’s (County) representative in this matter, have prepared
the attached review.

I declare that I have met and conferred with County staff responsible for implementing the
California Public Record Act’s (CPRA) provisions, which were found to be reimbursable by
the Commission on State Mandates (Commission) at their May 26, 2011 hearing, in preparing
the attached review.

I declare that the subject review that I have prepared includes sworn declarations of County
staff which detail reasonably necessary and reimbursable CPRA activities which are based on
statutory provisions found to be reimbursable by the Commission at their May 26, 2011
hearing.

I declare that it is my information and belief that the County’s revised CPRA Ps&Gs provide
eligible claimants with complete reimbursement for the statutory CPRA provisions found by
the Commission to impose “costs mandated by the State”, as defined in Government Code
section 17514, upon local governmental agencies.

I am personally conversant with the foregoing facts and if so required, I could and would testify
to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct of my own knowledge, except as to the matters which are therein stated as
information and belief, and as to those matters I believe them to be true.

3_{/(/ / 3. o /Z//ff .f./ejJ; - _%/4/53 g

Date and Place Signature

Help Conserve Paper — Print Double-Sided
“To Enrich Lives ThrougIQ@chtive and Caring Service”
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County of Los Angeles Test Claim
Chapter 355, Statutes of 2001, Adding Section 6253.1
And Amending Section 6253 of the Government Code
California Public Records Act: Disclosure Procedures

Declaration of Richard L. Castro

Richard L. Castro makes the following declaration and statement under oath:
L, Richard L. Castro, Commander, Training Division Headquarters of the Los Angeles
County Sheriff’s Department, am responsible for implementing the subject law.
I declare that the Los Angeles County Sheriff's Department provides new services to
assist members of the public regarding requests to inspect, or obtain a copy of, a
public record pursuant to Chapter 355, Statutes of 2001, adding Section 6253.1 and
amending Section 6253 of the Government Code [the test claim legislation], not
required under prior law.
I declare that fhe public record disclosure requirements imposed on the County
include new mandatory public services described in Section 6253.1 as follows:
(a)  When a member of the public requests to inspect a public record
or obtain a copy of a public record, the public agency, in order to
" assist the member of the public make a focused and effective
request that reasonably describes an identifiable record or records,

shall do all of the following, to the extent reasonable under the

circumstances:

(1). Assist the member of the public to identify records and
information that are responsive to the request or to the
purpose of the request, if stated.

(2) Describe the information technology and physical location
in which the records exist.

(3)  Provide suggestions for overcoming any practical basis for

denying access to the records or information sought.
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b)  The requirements of paragraph (1) of subdivision (a), shall be
deemed to have been satisfied if the public agency is unable to
identify the requested information after making a reasonable effort
to elicit additional clarifying information from the requestor that
will help identify the record or records.

¢)  The requirements of subdivision (a) are in addition to any action
required of a public agency by Section 6253.

I declare that the public record disclosure requirements imposed on the County
include new mandatory public services described in Section 6253(c) as follows:
“... When the agency dispatches the determination, and if the agency determines
that the request seeks disclosable public records, the agency shall state the -
estimated date and time when the records will be made available.”
I declare that Section 6253.1(d) provides that:
d)  This section shall not apply to a request for public records if any
of the following applies:
(1)  The public agency makes available the requested records
pursuant to Section 6253.
(2)  The public agency determines that the request should be
denied and bases that determination solely on an
exemption listed in Section 6254.
(3) The public agency makes available an index of its
records.”
I declare that it is my information or belief that the new public record services
claimed herein are not services identified in Section 6253.1(d).
[ declare that it is my information or belief the new public record duties imposed on
the County, as detailed on the attached list, are reasonably necessary in complying
with the test claim legislation.

I declare that it is my information or belief that the County’s public record service
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1| costs claimed herein are well in excess of $1,000 per annum, as detailed in an
accompanying declaration by Captain Michael R. McDermott, Financial Services

Bureau, Los Angeles County Sheriff’s Department.

A WN

I declare that is my information or belief that the County’s new State mandated

duties and resulting costs in implementing the test claim legislation are, in my

opinion, reimbursable "costs mandated by the State", as defined in Government Code

section 17514:

O 1 O O

" Costs mandated by the State” means any increased costs which a local

O

agency or school district is required to incur after July 1, 1980, as a result

10 of any statute enacted on or after January 1, 1975, or any executive order

11 implementing any statute enacted on or after January 1, 1975, which

12 mandates a new program or higher level of service of an existing program

13 within the meaning of Section 6 of Article XIII B of the California

14 Constitution."

15 || I am personally conversant with the foregoing facts and if required, I could and
16 || would testify to the statements made herein.

17 || T declare under penalty of perjury under the laws of the State of California

18 || that the fbregoing is true and correct of my own knowledge, except as to matters
19 || which are stated as information and belief, and as to those matters I believe them

20 || to be true.

,. ﬂ/b,%;, m ?4 ? vy Kiaadsley

73

Signature Date and Place
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Attachment: Declaration of Richard L. Castro

Public Record Disclosure Duties

Chapter 355, Statutes of 2001, Adding Section 6253.1
And Amending Section 6253 of the Government Code

One-time Activities

1. Develop policies, protocols.

2. Conduct training on implementing test claim legislation.

3. Purchase computers to monitor and document public record service

actions.

4. Purchase or develop data base software for tracking and processing

Public Record Act requests.

5. Develop a Web Site for public record disclosure requests.

Continuing Activities

1. Staff time for:

A. Station or branch personnel.

1.

o o F B

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Station-level research.

If availability known, notify requestor.

Indicate date/time available.

If availability not known, forward request to central unit.

B.  Central Unit personnel.

AN U

Assistance in defining telephone, walk-in or written requests.
Writing and logging request.

Central Unit research.

If availability known, notify requestor.

Indicate date/time available.

If availability not known,

265
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II.

11
IV.

a. consult with specialized personnel
b. document findings
c. notify requeétor of results.
C.  County Counsel - legal services to implement and comply with
the test claim legislation, including Govt Code 6253.1
Supplies and Materials
Contract Services — eg PC maintenance

Travel
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County of Los Angeles Test Claim
Chapter 355, Statutes of 2001, Adding Section 6253.1
And Amending Section 6253 of the Government Code
California Public Records Act: Disclosure Procedures

Declaration of Michael R. McDermott
Michael R. McDermott makes the following declaration and statement under oath:

I, Captain Michael R, McDermott, Financial Programs Bureau, Los Angeles County
Sheriff’s Department, am responsible for recovering County costs incurred in
implementing new State-mandated service programs.

I declare that the County provides new services to assist members of the public regarding
requests to inspect, or obtain a copy of a public record pursuant to Chapter 355, Statutes of
2001, adding Section 6253.1 and amending Section 6253 of the Government Code [the test
claim legislation], not required under prior law.

I declare that the public record disclosure requirements imposed on the County include new
mandatory public services described in Section 6253.1 as follows:

(a) When a member of the public requests to inspect a public record or obtain
a copy of a public record, the public agency, in order to assist the member of
the public makes a focused and effective request that reasonably describes an
identifiable record or records, shall do all of the following, to the extent
reasonable under the circumstances:

(1) Assist the member of the public to identify records and information that
are responsive to the request or to the purpose of the request, if stated.

(2) Describe the information technology and physical location in which the
records exist.

(3) Provide suggestions for overcoming any practical basis for denying access
to the records or information sought.
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(b) The requirements of paragraph (1) of subdivision (a) shall be deemed to
have been satisfied if the public agency is unable to identify the requested
information after making a reasonable effort to elicit additional clarifying
information from the requester that will help identify the record or records.

(¢) The requirements of subdivision (a) are in addition to any action required
of a public agency by Section 6253.

I declare that the public record disclosure requirements imposed on the County include new
mandatory public services described in Section 6253(c) as follows: '

... When the agency dispatches the determination, and if the agency
determines that the request seeks disclosable public records, the agency shall
state the estimated date and time when the records will be made available.

I declare that Section 6253.1(d) provides that:

(d) This section shall not apply to a request for public records if any of the
following applies:

(1) The public agency makes available the requested records pursuant to Section
6253.

(2) The public agency determines that the request should be denied and bases that
determination solely on an exemption listed in Section 6254.

(3) The public agency makes available an index of its records.

I declare that it is my information or belief that the new public record services claimed
herein are not services identified in Section 6253.1(d).

I declare that it is my information or belief that the new public record duties imposed on
the County, as detailed in an accompanying declaration by Richard L. Castro, Commander,
Training Division Headquarters of the County of Los Angeles Sheriff’s Department, are
reasonably necessary in complying with the test claim legislation.

I declare that it is my information or belief that the County’s public record service costs,

for performing activities detailed in the attached schedule and claimed herein, are well in
excess of $1,000 per annum.
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I declare that is my information or belief that the County’s new State mandated duties and
resulting costs in implementing the test claim legislation are, in my opinion, reimbursable
"costs mandated by the State", as defined in Government Code section 17514:

Costs mandated by the State' means any increased costs which a local agency or
school district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975, or any executive order implementing any
statute enacted on or after January 1, 1975, which mandates a new program or
higher level of service of an existing program within the meaning of Sectlon 6
of Article XIII B of the California Constitution.

I am personally conversant with the foregoing facts and if required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to matters which are stated as
information and belief, and as to those matters I believe them to be true.

/2 Joz. L0 O At~

Date and Place Signature

ch\-u.m’%su_,&umy
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Attachment: Declaration of Michael R. McDermott

One-time Activities
1. Develop policies, protocols. _
2. Conduct training on implementing test claim legislation.
3. Purchase computers to monitor and document public record service
actions.
4. Purchase or develop data base software for tracking and processing
Public Record Act requiests.
5. Develop a Web Site for public record disclosure requests.
Continuing Activities
L. Staff time for:
A. Station or branch personnel.
Assistance in defining telephone, walk-in or writtén requests.
Writing and logging request.
Station-level research.
If availability known, notify requestor.
Indicate date/time available.
If availability not known, forward request to central unit.
B. Central Unit personnel
1. Assistance in defining telephone, walk-in or written requests.
2. Writing and logging request.
3. Central Unit research.
4. If availability known, notify requestor.
5. Indicate date/time available.
6. If availability not known:
a. consult with specialized personnel.
b. document findings.
c. notify requestor of results.
C. County Counsel — legal services to implement and comply with the test
claim legislation, including Govt Code 6253.1

Gl s 2 R

II. Supplies and Materials
III. Contract Services — eg PC maintenance
IV. Travel
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T
e FFITINNAN O
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March 6, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Halsey:

The Department of Finance has reviewed the Commission on State Mandates (Commission)
draft staff analysis on the parameters and guidelines for the California Public Records Act
(Claim Nos. CSM-02-TC-04 and 02-TC-11).

With the exception noted under Section VI Offsetting Revenues and Reimbursements, Finance
concurs with the Commission’s draft staff analysis on the parameters and guidelines.

“VII. OFFSETTING REVENUES AND REIMBURSEMENTS

“‘Any offsetting revenue the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from
the costs claimed. In addition, reimbursement for this mandate from any source, including
but not limited to, service fees collected, federal funds, and other state funds, shall be
identified and deducted from this claim.

The test claim statement of decision identified fee authority from Government Code
section 6253, and section 6253.9(a)(2) and (b), as added by Statutes 2000, chapter 982,
which provides offsetting fee authority for:

1. The direct costs of providing a copy of a disclosable electronic record in the
electronic format requested; and

2. If the request would require data compilation, extraction, or programming to
produce the record, or if the record is one that is otherwise produced only
at reqularly scheduled intervals, the cost of producing the record including
the cost to construct it and the cost of programming and computer services
necessary to produce the copy of the electronic record.
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March 6, 2013 Received

Page 2 March 6, 2013
Commission on

) . . - State Mandates
Revenue from this fee authority must be identified and deducted from the costs

claimed for the activity described in Section IV.B.1 of these parameters and
guidelines.”

Pursuant to section 1181.2, subdivision (c)(1)(E) of the California Code of Regulations,
“documents that are e-filed with the Commission on State Mandates need not be otherwise
served on persons that have provided an e-mail address for the mailing list.”

If you have any questions regarding this letter, please contact Randall Ward, Principal Program
Budget Analyst at (916) 445-3274.

ya/

TOM DYER
Assistant Program Budget Manager

Enclosure
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Received
March 6, 2013
Commission on

i X
JOHN HIANG State Mandates
California State Qontroller

Division of Accounting and Reporting

March 6, 2013

Ms. Heather Halsey

Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re:  Draft Staff Analysis and Proposed Parameters and Guidelines
California Public Records Act, 02-TC-10 and 02-TC-51
Government Code Section 6252, et al.
Los Angeles County and Riverside Unified School District, Claimants

Dear Ms. Halsey:

The State Controller’s Office reviewed and recommends no changes to the proposed
parameters and guidelines for the California Public Records Act.

Should you have any questions regarding the above, please contact Steve Purser at
(916) 324-5729 or e-mail spurser@sco.ca.gov.

Sincerely,

JAY LAL, Manager
Local Reimbursement Section
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27173.8. Every purchase or contract made in violation of
the competitive bidding requirements of this part shall be void.

Sec. 10. Chapter 10.6 (commencing with Section 27195)
is added to Part 3 of Division 16 of the Streets and Highways
Code, to read:

CHAPTER 10.6. AXNNUAL AUDIT oF THE DISTRICT

27195. (a) The district shall contract with a certified pub-
lic aceountant to make an annual audit. the seope and content
of which shall be prescribed by such accountant, of the books,
accounts, records. papers. money, and securities of the distriet.

(b) Such report shall meclude a statement as to whether
or not the accountant, through the application of auditing
tests, is satisfied that all expenditures which had been made
were supported by proper documentation and itemization and
that all claims which had been paid were properly itemized.

(e) All costs of the audit shall be borne by the district.

{(d) A copy of each vear’s audit shall be sent to the county
auditor of each county within the distriet for public inspection.,

27196. The accountant who is under contract to perform
the audit provided for in Section 27195 may at any reasonable
time and place examine the books and records of the district.

Sec. 11. Section 27282 is added to the Streets and High-
ways Code, to read:

27282, The board may fix tolls for travel in one direction
only on a facility of travel constructed by the distriet, with no
tolls collected for travel in the other direction.

CHAPTER 1473

An act Lo amend Sections 3020, 7017, and 19432 of the Busi-
ness and Professions Code, to amend Sections 15490 and
16480.1 of the Government Code, to emend Scction 11770.5 of
the Insurance Code, to add Section 10207 to, and Chap-
ter 3.5 (commencing with Scetivn 6250) to Division 7 of
Tile 1 of the Govcrinment Code, and to repcal Sections
1208, and 20473 of the Agricultural Cuode, Sectivns 2122,
R2713.5, 2852.5, 4013, 4£809.1, 5014, 6307.5, 7 207.5, 7611, 8010,
8919.2. 9009.5, 9536, 9936, 10060, 18626.7, and 190355 10 of
the Business and Professions Code, Article 1 (commencing
with Section 18587 ) of Chapter 3 of Title 2 of Part f of, and
Sections 1892, 1893, and 1894 of the Code of Ciml Pro-
cedure, Scelions 113, 13867, 23607, 24156, 26008 and 31008
of the Education Code, Scetions 105, 732, 1326, and 14107
of the Fish and Gawme Code, Sections 1227, 8013, 8340.8,
8440.8, 10207, 13913, 15487, 20137, and 65020.10 of the

43—3466
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GQovernment Code, Sections 1153.2, 1262, 1356, 1711, and
3805 of the Harbors and Navigation Code, Sections
103.2. 431.4, 1110.2, 13141.2, 17940, and 18917 of the Health
and Safety Code, Sections 71.2, 137, 147, and 3092 of the
Labor Code, Sections 538, 638, 666, 4567, 9065.2, and 9072
of the Public Resources Code, Section 21209 of the Public
Utilities Code, Sections 2605 and 3009 of the Vehicle Code,
Sections 13008 and 20034 of the Water Code, and Chapter
842 of the Statutes of 1959, relating to public records.

[Approved by Governor August 29, 1968 Filed with
Secretary of State August 30, 1968 ]

The people of the State of California do enact as follows:

SectioN 1. Section 1208 of the Agricultural Code is re-
pealed.

Sec. 3. Section 20473 of the Agricultural Code is repealed.

SEc. 4. Section 2122 of the Business and Professions Code
is repealed.

Sec. 5. Section 2713.5 of the Business and Professions
Code is repealed.

Skc. 6. Section 2852.5 of the Business and Professions

Code is repealed.
SEc. 7. Section 3020 of the Business and Professions Code

is amended to read:

3020. The board shall keep an accurate inventory of all
property of the board and of the state in the possession of
the board and it shall obtain a receipt therefor from its suec-
Cessor.

Sec. 8. Section 4013 of the Business and Professions Code
is repealed.

SEc. 9. Section 4809.1 of the Business and Professions Code
is repealed.

Sec. 10. Section 5014 of the Business and Professions Code
is repealed.

Sec. 11. Section 6307.5 of the Business and Professions
Code is repealed.

Sec. 12. Section 7017 of the Business and Professions Code
is amended to read:

7017. The board, in addition to the usual periodiec reports,
shall within 30 days prior to the meeting of the general ses-
sion of the Legislature submit to the Governor a full and
true report of its transactions during the preceding biennium
including a complete statement of the receipts and expendi-
tures of the board during the period.

A copy of the report shall be filed with the Secretary of
State.

Sec. 13. Section 7207.5 of the Business and Professions
Code is repealed.

SEc. 14. Seetion 7611 of the Business and Professions Code

is repealed.
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SEc. 15. Seetion 8010 of the Business and Professions Code
is repealed.

Sec. 16. Section 8919.2 of the Business and Professions
Code is repealed.

Skc. 17. Section 9009.5 of the Business and Professions
Code is repealed.

Sec. 18. Section 9536 of the Business and Professions Code
is repealed.

Sec. 19. Section 9936 of the Business and Professions Code
is repealed.

SEc. 20. Section 10060 of the Business and Professions
Code is repealed.

SEc. 21. Section 18626.7 of the Business and Professions
Code is repealed.

Sec. 22. Section 19035.10 of the Business and Professions
Code is repealed.

Sec. 23. Section 19432 of the Business and Professions
Code is amended to read :

19432. The secretary shall keep a full and true record of
all proceedings of the board, preserve at the board’s general
office all books, documents, and papers of the board, prepare
for service such notices and other papers as may be required
of him by the board, and perform such other duties as the
board may prescribe.

SEc. 24, Article 1 (commencing with Section 1887) of
Chapter 3 of Title 2 of Part 4 of the Code of Civil Procedure
is repealed.

Sec. 25. Section 1892 of the Code of Civil Procedure is
repealed.

Sec. 26. Section 1893 of the Code of Civil Procedure is
repealed.

Sec. 27. Section 1894 of the Code of Civil Procedure is
repealed.

Seo. 28. Seetion 113 of the Edueation Code is repealed.

Sec. 29. Section 13867 of the Education Code is repealed.

Sec. 30. Section 26008 of the Education Code is repealed.

Sec. 31. Section 23607 of the Edueation Code is repealed.

Sec. 32. Section 24156 of the Education Code is repealed.

Sec. 33. Section 31008 of the Education Code is repealed.

Sec. 34. Section 105 of the Fish and Game Code is re-
pealed.

Src. 35, Section 732 of the Fish and Game Code is re-
pealed.

Sec. 36. Section 1326 of the Fish and Game Code is re-
pealed.

Sec. 37. Section 14107 of the Fish and Game Code is re-
pealed.

Sec. 38. Section 1227 of the Government Code is repealed

Sec. 39. Chapter 3.5 (commencing with Section 6250) is
added to Division 7 of Title 1 of the Government Code, to
read:
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CuapTeEr 3.5. INSPECTION oF PuBLIC RECORDS

6250. In enacting this chapter, the Legislature. mindful of
the right of individuals to privacy, finds and declares that
access to information concerming the conduct of the people’s
business is a fundamental and necessary right of every citizen
of this state.

6251. This chapter shall be known and may be cited as
the California Public Records Act.

6252. As used in this chapter:

(a) ‘‘State agency’’ means every state office, officer, depart-
ment, division, bureau, board, and commission or other state
agency, except those agencies provided for in Article IV (ex-
cept Section 20 thereof) or Article VI of the California Consti-
tution.

(b) ““Local ageney’’ includes a county; city, whether gen-
eral law or chartered; city and county; school district; mu-
nicipal corporation; district; political subdivision; or any
board, commission or agency thereof; or other local public
agency.

(¢) “Person’ includes any mnatural person, corporation,
partnership. firm, or association.

(d) ‘“Public records’’ includes all papers, maps, magnetic
or paper tapes, photoaraphic films and prints, magnetic or
punched eards, dises, drums. and other documents eontaining
information relating to the conduct of the publie’s business
prepared, owned, used. or retained by any state or local agency
regardless of physical form or characteristies.

6253. Public records are open to inspection at all times
during the office hours of the state or local agency and every
citizen has a right to inspect any publie record. except as
hereafter provided. Every agenecy may adopt regulations
stating the procedures to be followed when making its records
available in accordance with this section.

6254. Nothing in this chapter shall be construed to require
disclosure of records that are:

(a) Preliminary drafts. notes, or interagency or intra-agency
memoranda which are not retained by the public agency in the
ordinary course of business. provided that the public interest
in withholding such records clearly outweighs the public in-
terest in diselosure;

(b) Records pertaining to pending litigation to which the
public ageney is a party, or to claims made pursuant to Division
3.6 (commencing with Seetion 810) of Title 1 of the Govern-
ment Code. until such litization or elaim has been finally ad-
judicated or otherwise settled ;

(¢) Personnel. medical, or similar files, the disclosure of
which would constitute an unwarranted invasion of personal
privacy;

(d) Trade secrets;

(e) Geological and geophysical data, plant production data
and similar information relating to utility systems develop-

277



Ch. 1473] 1948 REGULAR SESSION 9947

ment, or market or crop reports, which are obtained in confi-
dence from any person;

(f) Records of complaints to or investigations econducted by,
or records of intelligence information or security procedures
of, the office of the Attorney General and the Department of
Justice, and any state or local police ageney, or any such in-
vestigatory or security files compiled by any other state or local
agency for correctional, law enforcement or licensing purposes;

(g) Test questions, scorimg keys, and other examination data
used to administer a heensing examination, examination for
employment, or academic examination;

(h) The contents of real estate appraisals, engineering or
feasibility estimates and evaluations made for or by the state
or local agency relative to the acquisition of property, or to
prospective public supply and construction contracts, until
such time as all of the property has been acquired or all of
the contract agreement obtained, provided, however, the law
of eminent domain shall not he affected by this provision;

(i) Information required from any taxpayer in connection
with the collection of local taxes which is received in con-
fidence and the disclosure of the information to other persons
would result in unfair competitive disadvantage to the person
supplying such information;

(j) Library and museum materials made or acquired and
presented solely for reference or exhibition purposes; and

(k) Reecords the disclosure of which is exempted or prohib-
ited pursuant to provisions of federal or state law, ineluding,
but not limited to, provisions of the Evidence Code relating to
privilege.

(1) In the custody of or maintained by the Governor or
employees of the Governor’s office emploied direetly in his
office, provided that public records shall not be transferred to
the custody of the Governor's office to evade the disclosure
provisions of this chapter.

(m) In the custody of or maintained by the Legislative
Counsel.

Nothing in this section is to be construed as preventing
any agcney from opening its reeords concerning the adminis-
tration of the ageney to public inspection, unless disclosure is
otherwise prohibited by law.

6255. The agency shall justify withholding any record by
demonstrating that the record in question is exempt under ex-
press provisions of this chapter or that on the facts of the
particular case the public interest served by not making the
record public clearly outweighs the public interest served by
disclosure of the record.

6256. Any person may receive a eopy of any identifiable
public record or shall be provided with a copy of all informa-
tion contained therein. Computer data shall be provided in a
form determined by the agency.

6257. A request for a copy of an identifiable public record
or information produced therefrom, or a certified copy of such
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record, shall be accompanied by payment of a reasonable fee
or deposit established by the state or local agency, or the pre-
seribed statutory fee, where applicable.

6258. Any person may institute proceedings in any court
of competent jurisdiction to enforce his right to inspeet or to
receive a copy of any public record under this chapter. The
times for responsive pleadings and for hearings in such pro-
ceedings shall be set by the judge of the court with the object
of securing a decision as to such matters at the earliest possi-
ble time.

6259. Whenever it is made to appear by verified petition
to the superior court of the county where the records or some
part thereof are situated that certain public records are being
improperly withheld from a member of the public, the court
shall order the officer or person charged with withholding the
records to disclose the public record or show cause why he
should not do so. The court shall decide the case after examin-
ing the record in camera, if permitted by subdivision (b) of
Section 915 of the Evidence Code, papers filed by the parties
and such oral argument and additional evidence as the court
may allow.

If the court finds that the public official’s decision to refuse
disclosure is not justified under the provisions of Section 6254
or 6255, he shall order the public official to make the record
public. If the judge determines that the public official was
justified in refusing to make the record public, he shall return
the item to the public official without disclosing its content
with an order supporting the decision refusing disclosure. Any
person who fails to obey the order of the court shall be cited
to show cause why he is not in contempt of court.

6260. The provisions of this chapter shall not be deemed
in any manner to affect the status of judicial records as it
existed immediately prior to the effective date of this seetion,
nor to affect the rights of litigants, including parties to admin-
istrative proceedings, under the laws of discovery of this state.

Src. 40. Section 8013 of the Government Code is repealed.

Sec. 41. Section 8340.8 of the Government Code is re-

pealed.

SEc. 42, Section 8440.8 of the Government Code is re-
pealed.

SEc. 42.3. Section 10207 of the Government Code is re-
pealed.

Sec. 42.5. Section 10207 is added to the Government Code,
to read:

10207. The Legislative Counsel shall maintain the attorney-
client relationship with each Member of the Legislature with
respect to communications between the member and the Legis-
lative Counsel except as otherwise provided by the rules of
the Legislature. All materials arising out of this relationship,
including but not limited to proposed bills and amendments,
analyses, opinions and memoranda prepared by the Legislative
Counsel, are not public records, except as otherwise provided
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by the rules of the Legislature or when released by the member
for whom the material was prepared. When he determines
that the public interest so requires, the Legislative Counsel
may release any material arising out of the attorney-client
relationship with a former Member of the Legislature who
is not available to execute a release.

Sec. 43. Section 13913 of the Government Code is re-
pealed.

Sec. 44. Section 15487 of the Government Code is repealed.

Sec. 45. Section 15490 of the Government Code is amended
to read:

15490. (a) There is in the state government the State Allo-
cation Board, consisting of the Director of Finance, the Di-
rector of General Services, and the Superintendent of Public
Instruction. Two Members of the Senate appointed by the
Senate Committee on Rules, and two Members of the Assembly
appointed by the Speaker, shall meet and, except as otherwise
provided by the Constitution, advise with the board to the
extent that such advisory participation is not inecompatible
with their respective positions as Members of the Legislature.

(b) The members of the board and the Members of the Leg-
islature meeting with the board shall receive no compensation
for their services but shall be reimbursed for their actual and
necessary expenses incurred in connection with the perform-
ance of their duties.

(¢) The Director of General Services shall provide such
assistance to the board as it may require.

SEc. 46. Section 16480.1 of the Government Code is
amended to read:

16480.1. There is hereby created a Pooled Money Invest-
ment Board, which shall consist of the Controller, Treasurer
and Director of Finance. The Pooled Money Investment Board
shall meet at least once in every three months and shall desig-
nate at least once a month the amount of money available
under this article for investment in securities authorized by
Article 1 of this chapter. or in bank accounts, or in loans to
the General Fund and the type of investment or deposit.

For the purpose of this article, a written determination
signed by a majority of the members of the Pooled Money
Investment Board shall be deemed to be the determination of
the board. Notwithstanding the provisions of Sections 7.5 and
7.6 of this code, the members of the board shall personally
make the determinations under this article, and may not au-
thorize a deputy to act for them.

Sec. 47. Section 20137 of the Government Code is repealed.

Sec. 48. Section 65020.10 of the Government Code is re-
pealed.

SEc. 49. Section 1153.2 of the Harbors and Navigation
Code is repealed.

Sec. 50. Section 1262 of the Harbors and Navigation Code
is repealed.
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SEc. 51, Section 1356 of the Harbors and Navigation Code
is repealed.

Sec. 52. Section 1711 of the Harbors and Navigation Code
is repealed.

SEc. 53. Section 3805 of the Ilarbors and Navigation Code
is repealed.

Sec. 54. Section 103.2 of the Health and Safety Code is

repealed.

SEc. 55. Section 431.4 of the Health and Safety Code is
repealed.

Sec. 56. Section 1110.2 of the Health and Safety Code is
repealed.

Sec. 57. Section 13141.2 of the Health and Safety Code
is repealed.

Sec. 58. Section 17940 of the Health and Safety Code is
repealed.

Seo. 59. Section 18917 of the Health and Safety Code is
repealed.

Sec. 59.5. Seetion 11770.5 of the Insurance Code is
amended to read:

11770.5. The provisions of Article 9 (ecommencing with
Section 11120) of Chapter 1 of Part 1 of Division 3 of Title
2 or Chapter 3.5 (commencing with Section 6250) of Divi-
sion 7 of Title 1 of the Government Code shall not apply to
the Board of Directors of the State Compensation Insurance
Fund.

SEc. 60. Section 71.2 of the Labor Code is repealed.

Sec. 61. Section 137 of the Labor Code is repealed.

Sec. 62. Section 147 of the Liabor Code is repealed.

SEc. 63. Section 3092 of the Labor Code is repealed.

Sec. 64. Section 538 of the Public Resources Code is re-

pealed.

Sec. 65. Section 638 of the Public Resources Code is re-
pealed.

Sec. 66. Section 666 of the Public Resources Code is re-
pealed.

Sec. 67. Section 4567 of the Public Resources Code is re-
pealed.

Sec. 68. Section 9065.2 of the Public Resources Code is
repealed.

SEc. 69. Section 9072 of the Public Resources Code is re-
pealed.

Sec. 70. Section 21209 of the Public Utilities Code is re-
pealed.

SEc. 71. Seection 2605 of the Vehicle Code is repealed.
Sec. 72. Section 3009 of the Vehiele Code is repealed.
Sec. 73. Section 13008 of the Water Code is repealed.
Sec. 74. Section 20034 of the Water Code is repealed.
Sec. 75. Chapter 842 of the Statutes of 1959 is repealed,
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CHAPTER 982
A.B. No. 2799
PUBLIC RECORDS—INSPECTION OR COPYING—DELAYS

AN ACT to amend Sections 6253 and 6255 of, and to add Section 6253.9 to, the Government Code, relating to
public records.

[Filed with Secretary of State September 30, 2000.]

LEGISLATIVE COUNSEL'S DIGEST
AB 2799, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any person may receive a copy of any identifiable public re-
cord from any state or local agency upon payment of fees covering direct costs of duplication or a statutory
fee if applicable. The act provides that it shall not be construed to permit an agency to obstruct the inspection
or copying of public records and requires any notification of denial of any request for records pursuant to the
act to set forth the names and titles or positions of each person responsible for the denial. The act also requires
computer datato be provided in aform determined by the agency.

This bill would provide that nothing in the act shall be construed to permit an agency to delay or obstruct the in-
spection or copying of public records. This bill would delete the requirement that computer data be provided
in a form determined by the agency and would require any agency that has information that constitutes an
identifiable public record not otherwise exempt from disclosure that is in an electronic format to make that in-
formation available in an electronic format when requested by any person. The bill would require the agency
to make the information available in any electronic format in which it holds the information, but would not re-
quire release of arecord in the electronic form in which it is held if its release would jeopardize or comprom-
ise the security or integrity of the original record or any proprietary software in which it is maintained. Be-
cause these requirements would apply to local agencies as well as state agencies, this bill would impose a
state-mandated local program.

Regarding payment of fees for records released in an electronic format, the bill would require that the requester
bear the cost of programming and computer services necessary to produce a record not otherwise readily pro-
duced, as specified.
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(2) The act requires the agency to justify withholding any record by demonstrating that the record in question is
exempt under express provisions of the act or that, on the facts of the particular case, the public interest served
by not making the record public clearly outweighs the public interest served by disclosure of the record.

This bill would reguire a response to a written request for public records that includes a denial of the request in
whole or in part to be in writing. By imposing this new duty on local public officials, the bill would create a
state-mandated local program.

(3) The California Constitution requires the state to reimburse local agencies and school districts for certain
costs mandated by the state. Statutory provisions establish procedures for making that reimbursement, includ-
ing the creation of a State Mandates Claims Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates determines that the bill contains costs man-
dated by the state, reimbursement for those costs shall be made pursuant to these statutory provisions.

The people of the State of California do enact as follows:
SECTION 1. Section 6253 of the Government Code is amended to read:
<< CA GOVT 86253 >>

6253. (a) Public records are open to inspection at all times during the office hours of the state or local agency
and every person has a right to inspect any public record, except as hereafter provided. Any reasonably segreg-
able portion of arecord shall be available for inspection by any person requesting the record after deletion of the
portions that are exempted by law.

(b) Except with respect to public records exempt from disclosure by express provisions of law, each state or loc-
al agency, upon arequest for a copy of records that reasonably describes an identifiable record or records, shall
make the records promptly available to any person upon payment of fees covering direct costs of duplication, or
a statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so.<<-* *
*o>>

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determ-
ine whether the request, in whole or in part, seeks copies of disclosable public records in the possession of the
agency and shall promptly notify the person making the request of the determination and the reasons therefor. In
unusual circumstances, the time limit prescribed in this section may be extended by written notice by the head of
the agency or his or her designee to the person making the request, setting forth the reasons for the extension
and the date on which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. As used in this section, “unusual circumstances’ means the follow-
ing, but only to the extent reasonably necessary to the proper processing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other establishments that are
separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct re-
cords that are demanded in a single request.

(3) The need for consultation, which shall be conducted with all practicable speed, with another agency having
substantial interest in the determination of the request or among two or more components of the agency having
substantial subject matter interest therein.

<<+(4) The need to compile data, to write programming language or a computer program, or to construct a com-
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puter report to extract data.+>>
(d) Nothing in this chapter shall be construed to permit an agency to <<+ delay or+>> obstruct the inspection or
copying of public records. <<+ The+>> notification of denial of any request for records <<+required by Section
6255+>> shall set forth the names and titles or positions of each person responsible for the denial.
(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 6253.9 is added to the Government Code, to read:

<< CA GOVT §6253.9 >>

6253.9. (a) Unless otherwise prohibited by law, any agency that has information that constitutes an identifiable
public record not exempt from disclosure pursuant to this chapter that isin an electronic format shall make that
information available in an electronic format when requested by any person and, when applicable, shall comply
with the following:
(1) The agency shall make the information available in any electronic format in which it holds the information.
(2) Each agency shall provide a copy of an electronic record in the format requested if the requested format is
one that has been used by the agency to create copies for its own use or for provision to other agencies. The cost
of duplication shall be limited to the direct cost of producing a copy of arecord in an electronic format.
(b) Notwithstanding paragraph (2) of subdivision (a), the requester shall bear the cost of producing a copy of the
record, including the cost to construct a record, and the cost of programming and computer services necessary to
produce a copy of the record when either of the following applies:
(1) In order to comply with the provisions of subdivision (@), the public agency would be required to produce a
copy of an electronic record and the record is one that is produced only at otherwise regularly scheduled inter-
vals.
(2) The request would require data compilation, extraction, or programming to produce the record.
(c) Nothing in this section shall be construed to require the public agency to reconstruct arecord in an electronic
format if the agency no longer has the record available in an electronic format.
(d) If the request is for information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in electronic format.
(e) Nothing in this section shall be construed to permit an agency to make information available only in an elec-
tronic format.
(f) Nothing in this section shall be construed to require the public agency to release an electronic record in the
electronic form in which it is held by the agency if its release would jeopardize or compromise the security or
integrity of the original record or of any proprietary software in which it is maintained.
(g) Nothing in this section shall be construed to permit public access to records held by any agency to which ac-
cess is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is amended to read:

<< CA GOVT § 6255 >>

6255. <<+(a)+>> The agency shall justify withholding any record by demonstrating that the record in question
is exempt under express provisions of this chapter or that on the facts of the particular case the public interest
served by not <<+disclosing+>> the record <<-* * *->>clearly outweighs the public interest served by disclos-
ure of the record.

<<+(b) A response to a written request for inspection or copies of public records that includes a determination
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that the request is denied, in whole or in part, shall bein writing.+>>

SEC. 4. Notwithstanding Section 17610 of the Government Code, if the Commission on State Mandates de-
termines that this act contains costs mandated by the state, reimbursement to local agencies and school districts
for those costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code. If the statewide cost of the claim for reimbursement does not exceed one million dollars
(%$1,000,000), reimbursement shall be made from the State Mandates Claims Fund.
CA LEGIS 982 (2000)

CA LEGIS 982 (2000)

END OF DOCUMENT
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Court of Appeal, Fourth District, Division 1, Califor-
nia.

NORTH COUNTY PARENTS ORGANIZATION
FOR CHILDREN WITH SPECIAL NEEDS, Plaintiff
and Appellant,

V.

DEPARTMENT OF EDUCATION, Defendant and
Respondent.

No. D016698.
March 10, 1994.
Rehearing Denied March 31, 19947

FN* Justices Work and Froehlich concur in
the denial. Justice Huffman would grant.

Review Denied May 19, 1994,

Nonprofit organization brought action under
Public Records Act against Department of Education
seeking to recover costs of copying documents. The
Superior Court, San Diego County, No. 628246,J.
Richard Haden, J., ruled for Department, and organi-
zation appealed. The Court of Appeal, Froehlich, J.,
held that: (1) Department could recover only direct
costs of copying, and (2) Department could waive its
copy fee.

Reversed and remanded.

Huffman, J., filed opinion concurring in part and
dissenting in part.

West Headnotes
[1] Records 326 €68

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k68 k. Costs and fees. Most Cited

Cases

Page 1

Public Records Act provision allowing agency to
charge fee covering “direct costs of duplication” only
allows agency to recover costs of copying documents,
and “direct cost” does not include ancillary tasks
necessarily associated with retrieval, inspection, and
handling of file from which copy is extracted. West's
Ann.Cal.Gov.Code § 6257.

[2] Statutes 361 €~>188

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k188 k. In general. Most Cited Cases

Words of statute are to be interpreted according to
usual, ordinary import of language employed in
framing them.

[3] Records 326 €68

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k68 k. Costs and fees. Most Cited
Cases

Public Records Act provision allowing agency to
adopt requirements allowing greater access to records
than minimum required standards permits agency to
reduce copy fee. West's Ann.Cal.Gov.Code 88 6253.1,
6257.

[4] Records 326 €68

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k68 k. Costs and fees. Most Cited
Cases

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

286


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0158794101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0158794101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0116731001&FindType=h
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k61
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6257&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6257&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361VI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361VI%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361k187
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=361k188
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=361k188
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k61
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6253.1&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6257&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k61
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k68

23 Cal.App.4th 144, 28 Cal.Rptr.2d 359, 89 Ed. Law Rep. 542

(Cite as: 23 Cal.App.4th 144, 28 Cal.Rptr.2d 359)

Trial court's determination that agency was not
obligated under Public Records Act to waive copy fee
had to be reversed, where agency declined to exercise
discretion to reduce copying fee based on erroneous
contention that it had no discretion. West's
Ann.Cal.Gov.Code 8§ 6253.1, 6257.
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326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k68 k. Costs and fees. Most Cited
Cases

Nonprofit organization's action for relief from
Department of Education's requirement that it pay
costs of copying all appellate hearing decisions re-
sulting from review of local school district action
relating to special educational services came within
Public Records Act provision allowing suit for in-
junctive or declarative relief or writ of mandate to
enforce right to copies of public records. West's
Ann.Cal.Gov.Code 8§ 6253.1, 6257, 6258.

[6] Records 326 €68

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k68 k. Costs and fees. Most Cited

Cases

Court of Appeal would not grant specific relief
under Public Records Act to nonprofit organization
seeking relief from Department of Education's re-
quirement that it pay all costs of copying, other than
determining that Department could recover only direct
costs of copying and that Department could waive fee;
amount to be refunded, costs at trial and appellate
level, and attorney fee award would best be deter-
mined by trial court. West's Ann.Cal.Gov.Code §§
6253.1, 6257, 6258.

**360 *145 Charles Wolfinger, San Diego, for plain-

Page 2

tiff and appellant.

*146 Joseph R. Symkowick, Roger D. Wolfertz, and
Carolyn Pirillo, for defendant and respondent.

FROEHLICH, Associate Justice.

The issue in this case is whether the California
Department of Education (Department) is entitled to
charge its full cost of providing copies of public
documents which are requested in accordance with the
California Public Records Act. (Gov.Code, ™" § 6250

et seq.)

FN1. All statutory references are to the
Government Code unless otherwise speci-
fied.

North County Parents Organization for Children
With Special Needs (appellant) is a nonprofit
tax-exempt corporation which provides advisory ser-
vices to parents of children with disabilities. Appellant
assists such parents in enforcing their rights to special
educational services provided by state and federal
laws. Parents seeking review of local school district
action respecting such services may take advantage of
an appellate hearing process. The decisions resulting
from this process are public records maintained by the
Department.

[1] Appellant requested copies of all decisions
rendered in the last two years. Department charged
$.25 per page for furnishing the copies, rendering a
total bill of $126.50. This charge not only covered the
cost of duplication of the documents, but also reim-
bursed Department for staff time involved in search-
ing the records, reviewing records for information
exempt from disclosure under law, and deleting such
exempt information. Department refused to reduce
this charge, and also refused to waive the charge upon
the ground that “there is no legal authority to waive
such charges.” Appellant paid the charge and then
brought this action seeking miscellaneous relief.

The trial court ruled for the Department, finding
that section 6257 permits the Department to charge
“the full direct costs of duplication,” and that the
Department's charge of $.25 per copy “was not in
contravention of section 6257.” The court made a
second ruling pertaining to the potential of waiver of
fees. It ruled that the Department had discretion to
waive fees pursuant to section 6253.1, but that it was
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not required to waive fees and did not err in this case
by refusing to consider waiver. Appellant contends
both rulings are in error.

[2] We agree with appellant. Section 6257 pro-
vides that one who requests copies of public docu-
ments must pay the statutory fee for same, if there is
one. The parties agree there is none prescribed in this
case. Lacking *147 a statutory fee the cost chargeable
is a “fee[ ] covering direct costs of duplication.” There
seems to be little dispute as to what “duplicate”
means. It means just what we thought it did, before
looking it up: to make a copy. (See Black's Law Dict.
(4th ed. 1968) p. 593 [“to ... reproduce exactly”];
Webster's Third New Internat. Dict. (1981) p. 702 [“to
be or make a duplicate, copy or transcript ...”].) Since
words of a statute are to be interpreted “according to
the usual, ordinary import of the language employed
in framing them” (In re Alpine (1928) 203 Cal. 731,
737,265 P. 947), we conclude that the cost chargeable
by the Department for furnishing these copies is the
cost of copying them.

There is no disagreement with the proposition that
the Department was put to a great amount of trouble
responding to appellant's request, much of which had
nothing to do with copying. Records were searched,
documents were read for any material to be excised,
such material was removed, files were refiled, etc.

We sometimes presume too much of the Legis-
lature, but this is assuredly not the case when we
presume that the statute writers, themselves bureau-
crats of a sort, knew the ancillary costs of everything
government does. They specified, however, that the
sole charge should be that for duplication. In order to
clarify this limitation the Legislature added that the fee
should be the “direct cost” of duplication. Obviously
to be excluded from this definition would be “indirect”
costs of duplication, which presumably would **361
cover the types of costs the Department would like to
fold into the charge.

The parties to this appeal argue earnestly about
the policy considerations which should go into this
momentous decision (whether to charge $.10 or $.25
per copy). We do not reach these arguments. Clearly
the Legislature could have provided a different charge
for copying. It simply did not, and the reason it did not
is of no moment to the Court of Appeal, a body which
simply interprets statutes and does not ordinarily seek

Page 3

their rationale.

However, if our quick conclusion needs any bol-
stering it is easy to find in the statutory history of this
fee-setting provision. The original wording, adopted
in 1968 (Stats.1968, ch. 1473, § 39, p. 2948), was that
“a reasonable fee” could be charged. In 1975 an
amendment limited the “reasonable fee” to not more
than $.10 per page. (Stats.1975, ch. 1246, § 8, p.
3212.) An amendment in 1976 deleted “reasonable
fee” and inserted instead “the actual cost of providing
the copy.” (Stats.1976, ch. 822, § 1, p. 1890.) Finally,
the present version of the statute was adopted in 1981
limiting the fee to the “direct costs of duplication.” (8§
6257.) Thus it can be seen that the trend has been to
limit, rather *148 than to broaden, the base upon
which the fee may be calculated. A “reasonable fee” or
the “actual cost of providing the copy” could be in-
terpreted to include the cost of all the various tasks
associated with locating and pulling the file, excising
material, etc. When these phrases are replaced by the
more restrictive phrase “direct costs of duplication,”
only one conclusion seems possible. The direct cost of
duplication is the cost of running the copy machine,
and conceivably also the expense of the person oper-
ating it. “Direct cost” does not include the ancillary
tasks necessarily associated with the retrieval, in-
spection and handling of the file from which the copy
is extracted.

[3] We apprehend that the court's second ruling
was also in error. It may be thought that the error was
either inadvertent or insignificant. However, being
called upon herein to right wrongs which might seem
inconsequential to most, we complete our task by
identifying this one. As stipulated by the parties, the
Department refused to waive fees because it deter-
mined there was no legal authority to do so. The trial
court, to the contrary, concluded that the Department
did have the power to waive fees, citing section
6253.1. This section gives an agency power to “adopt
requirements for itself which allow greater access to
records than prescribed by the minimum standards set
forth in this chapter.” The trial court apparently con-
cluded that this provision permits an agency to waive
or reduce its fees. We agree. A reduction in copy fee
permits “greater access” to records.

[4] The trial court then, however, found no obli-
gation to reduce the fee and hence no actionable
wrong by the Department. Our difficulty with this
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ruling is that it ignores the fact that the Department
declined to exercise discretion, contending it had
none. Had the Department been aware that it was
vested with discretion to reduce the fee, it might have
done so. We believe, therefore, that the case should be
returned to the Department with instructions to con-
sider (but not necessarily to grant) the request for fee
waiver.

[5][6] Section 6258 provides: “Any person may
institute proceedings for injunctive or declarative
relief or writ of mandate ... to enforce his or her right
to inspect or to receive a copy of any public record....”
This lawsuit clearly comes within this provision, and
hence appellant's requests for writs, orders and dec-
larations are proper. We decline, however, to grant
such specific relief. As indicated by the Attorney
General, the Department will surely follow the law
once it is advised of it. Appellant is entitled to a dec-
laration of its right to obtain copies at a cost of only the
expense of copying, and it is also entitled to our advice
that the Department could waive this fee if it chose to
do so. By this opinion we have granted these declara-
tions. Appellant is also entitled to a refund of some
portion of the fee it has already paid, *149 and also to
costs both at trial and appellate level. The statute (§
6259, subd. (d)) contains authority for an award of
attorney fees to appellant. All these matters are best
determined by the trial court assuming (which we
would expect is a false assumption)**362 that the
parties cannot now resolve their dispute by stipulation.

DISPOSITION
We reverse the judgment of the trial court and
remand the case for further proceedings in accord with
this opinion.

WORK, Acting P.J., concurs.
HUFFMAN, Associate Justice, concurring in part and
dissenting in part:

Although | agree with the majority that Govern-
ment Code section 6253.1 ™! provides a public
agency with the discretion to make fee waivers in
appropriate cases, | respectfully dissent from the
conclusion of the majority regarding the scope of the
statutory term “direct costs of duplication.” (§ 6257.)
Although the monetary amount involved in this appeal
is small, the question presented as to allocation of the
direct costs of duplication of public records between
requestors of such records or the taxpayers is of ma-
terial importance in this era of straitened public fi-
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nances. Interpreting section 6257 de novo within the
context of the Public Records Act (8 6250 et seq.) (the
Act) and on the record presented, | would conclude
that the statutory term “direct costs of duplication”
was intended by the Legislature to include not only the
actual per page copying cost, but also the costs di-
rectly resulting from the acts necessary to prepare the
public record material to make it available to the re-
questing party in an appropriate form. Such prepara-
tion may, in my view, include the tasks directly related
to duplication, such as searching for appropriate rec-
ords, “sanitizing” or redacting the material to segre-
gate out statutorily exempt information, and then
providing the public records in a prepared form.

EN1. All statutory references are to the
Government Code unless otherwise speci-
fied.

A few more facts than those set forth by the ma-
jority are helpful to an understanding of my position
on this issue. Respondent California Department of
Education (the Department) is the state agency re-
sponsible for ensuring that local school districts pro-
vide appropriate special education services. As part of
its duties, the Department conducts administrative
hearings on appeals by parents contesting local school
district decisions about their children's rights to spe-
cial education services. North County Parents Or-
ganization for Children with Special Needs (Appel-
lant), a nonprofit corporation and association of parent
volunteers, requested copies of *150 all decisions
issued in such administrative hearings during 1987
and 1988, a two-year period. ™2

EN2. Appellant had made a similar request
for a one and one-half year period earlier, and
had been provided a copy of four decisions
(twenty pages in total), for which the De-
partment charged no fee. Appellant then re-
quested copies of all hearing decisions from
other nearby school districts for a three-year
period, and was told a representative should
come to Sacramento to inspect and select the
decisions needed, copies of which would
then be provided at the rate of ten cents a
page. Appellant declined to take this route,
based on the cost of travel and because the 10
cent per page charge was excessive in its
view.
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In response to Appellant's request, the Depart-
ment assigned a staff analyst to reply to the request by
searching individual case files for the hearing deci-
sions, reviewing them for information exempt from
disclosure under the Act (hames of students and par-
ents), deleting the names and copying decisions, and
then refiling the original decisions. The Department
then sent Appellant the requested copies of decisions
with a bill for $126.50, based on the rate of 25 cents
per page for 506 pages. Appellant paid the charge
under protest, asking the Department either to reduce
the charges to 10 cents per page or to waive them
altogether because Appellant is a nonprofit group
using the decisions to provide free advice to parents
about their rights under applicable special education
laws. The Department responded that the charges
covered staff costs for locating the records (two
hours), reviewing the records for exempt information
and then deleting it (one and one-half hours), and then
copying the five hundred six pages twice, once from
the original and once with the whited-out or “sani-
tized” copy (three hours). Costs for operating the copy
machines and for postage were also incurred.

**363 Section 6257 provides as follows: “Except
with respect to public records exempt by express
provisions of law from disclosure, each state or local
agency, upon any request for a copy of records, which
reasonably describes an identifiable record, or infor-
mation produced therefrom, shall make the records
promptly available to any person, upon payment of
fees covering direct costs of duplication, or a statutory
fee, if applicable. Any reasonably segregable portion
of a record shall be provided to any person requesting
such record after deletion of the portions which are
exempt by law.” (Italics added.) ™2

FEN3. It is agreed that no statutory fee applies
to this case.

The trial court gave broad scope to the fees pro-
vision of this section by ruling the Department was
permitted to charge parties requesting records “the full
direct costs of duplication.” Review of this determi-
nation, according to rules of statutory interpretation,
involves the resolution of a question of law de novo on
appeal. (Shippen v. Department of Motor Vehicles
(hereafter DMV) (1984) 161 Cal.App.3d 1119, 1124,
208 Cal.Rptr. 13; Los Angeles County Safety Police
Assn. v. County of Los Angeles (1987) 192 Cal.App.3d
1378, 1384, 237 Cal.Rptr. 920.) Although construc-
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tion of statutory language is *151 unnecessary where
the language is clear and unambiguous, rules of stat-
utory interpretation must be applied where there is
ambiguity or conflict in the statutory language, or
where a literal construction would lead to absurd re-
sults. (DMV, supra, 161 Cal.App.3d at p. 1124, 208
Cal.Rptr. 13.) The statutory term “direct costs of du-
plication” is subject to more than one interpretation
and must be considered ambiguous.

“Accordingly, we are compelled to engage in stat-
utory construction, giving words their usual, ordi-
nary, and common sense meaning based on the
language the Legislature used and the apparent
purpose for which the statute was enacted. [Cita-
tion.] We ‘... ascertain the intent of the Legislature
so as to effectuate the purpose of the law.’ [Cita-
tion.]” (DMV, supra, 161 Cal.App.3d at p. 1124,
208 Cal.Rptr. 13.)

Stated differently, statutory language must be
construed in context, keeping in mind the statutory
purpose, and statutory enactments relating to the same
subject must be harmonized to the extent possible.
(Dyna—Med, Inc. v. Fair Employment & Housing
Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67,
743 P.2d 1323.) “Where uncertainty exists considera-
tion should be given to the consequences that will flow
from a particular interpretation. [Citation.] Both the
legislative history of the statute and the wider histor-
ical circumstances of its enactment may be considered
in ascertaining the legislative intent. [Citations.]”
(Ibid.) Further, “ ¢ “the meaning of a word may be
enlarged or restrained by reference to the object of the
whole clause in which it is used.” ” [Citations.]” (Id. at
p. 1391, fn. 14, 241 Cal.Rptr. 67, 743 P.2d 1323.)

The majority reads section 6257 according to the
“usual, ordinary import” of its language (In re Alpine
(1928) 203 Cal. 731, 737, 265 P. 947), without benefit
of citation of authority or much in the way of expla-
nation. | believe some background of interpretation of
the Act is of assistance in this statutory interpretation
question. Appellant relies on American Civil Liberties
Union Foundation v. Deukmejian (hereafter ACLU )
(1982) 32 Cal.3d 440, 451-453, 186 Cal.Rptr. 235,
651 P.2d 822, in which the Supreme Court recognized
that under section 6255 of the Act, an agency's costs
for reviewing and deleting exempt information from
records are a burden which may be taken into account
in requiring disclosure of records. Section 6255 cre-
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ates a balancing test by which an agency can justify
nondisclosure of requested records by showing “that
on the facts of the particular case the public interest
served by not making the record public clearly out-
weighs the public interest served by disclosure of the
record.”

Although neither party in the case before us has
presented the issue as requiring a section 6255 bal-
ancing test, the general principles of *152ACLU,
supra, 32 Cal.3d 440, 186 Cal.Rptr. 235, 651 P.2d 822
may be applied here; we are required to read related
statutory enactments as a whole. (Dyna—Med, Inc. v.
Fair Employment & Housing Com., supra, 43 Cal.3d
at p. 1387, 241 Cal.Rptr. 67, 743 P.2d 1323.) Section
6255 “imposes on **364 the California courts a duty
... to weigh the benefits and costs of disclosure in each
particular case.” (ACLU, supra, 32 Cal.3d at p. 452,
186 Cal.Rptr. 235, 651 P.2d 822.) A court performing
this balancing test is authorized to take into account
any expense and inconvenience involved in segre-
gating non exempt from exempt information, because
the statutory term “public interest” “encompasses
public concern with the cost and efficiency of gov-
ernment.” (Id. at p. 453, 186 Cal.Rptr. 235, 651 P.2d
822, also see fn. 13, p. 453, 186 Cal.Rptr. 235, 651
P.2d 822.) We may thus take it as established that the
Act includes a policy favoring the efficiency of gov-
ernment and limitation of its costs.

Moreover, although the evident purpose of the
Act is to increase freedom of information by giving
the public maximum access to information in the
possession of public agencies (CBS, Inc. v. Block
(1986) 42 Cal.3d 646, 651652, 230 Cal.Rptr. 362,
725 P.2d 470), such access to information is not un-
limited under the Act. For example, section 6254 et
seq. defines a number of categories of information that
are exempt from disclosure; requests for records are
subject to those constraints. The Act thus places both
substantive and some financial constraints upon dis-
closure of public records. (See ACLU, supra, 32
Cal.3d at p. 451, 186 Cal.Rptr. 235, 651 P.2d 822;
State Bd. of Equalization v. Superior Court (1992) 10
Cal.App.4th 1177, 1191, 13 Cal.Rptr.2d 342.)

I would read the language of section 6257 refer-
ring to the “direct costs of duplication” with this
background in mind. To effectuate the purpose of the
statute, according to the intent of the Legislature, a
court is required to look first “to the words of the
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statute themselves, giving to the language its usual,
ordinary import and according significance, if possi-
ble, to every word, phrase and sentence in pursuance
of the legislative purpose. A construction making
some words surplusage is to be avoided.” (Dyna—Med
Inc. v. Fair Employment & Housing Com., supra, 43
Cal.3d at pp. 1386-1387, 241 Cal.Rptr. 67, 743 P.2d
1323.) The fee provisions of section 6257 are acti-
vated by “any request for a copy of records, which
reasonably describes an identifiable record, or infor-
mation produced therefrom, ...” (8§ 6257.) Upon such a
request, the agency must make the records promptly
available to any person, with the proviso that “[a]ny
reasonably segregable portion of a record shall be
provided to any person requesting such record after
deletion of the portions which are exempt by law.”
Thus, there are two clauses in this statute suggesting
that public records must in some cases be edited or
otherwise prepared before being made available to the
requestor: (1) The records may consist of information
produced from an identifiable record, and (2) non-
exempt information may be provided in the form of
any reasonably segregable portion of *153 the records.
The Legislature thus showed it was aware that there
might be a need for preparation of records (search,
review, and deletion) before they could be made ap-
propriately available to the requestor, and that ac-
companying costs would be incurred. Such costs
might be considerable, for example, if the requested
material contained privileged personnel matters or
litigation-related documents. (See § 6254, subds. (b),
(©), (K).) I see no reason to assume that the Legislature
intended that in all nonwaiver (§ 6253.1) cases, tax-
payers, rather than requesting parties, should bear the
full direct costs of duplicating copies of public records
under the Act.

Where statutory language is uncertain or ambig-
uous, “consideration should be given to the conse-
quences that will flow from a particular interpretation.
[Citation.]” (Dyna—Med, Inc. v. Fair Employment &
Housing Com., supra, 43 Cal.3d at p. 1387, 241
Cal.Rptr. 67, 743 P.2d 1323.) The financial conse-
quences of Appellant's position are potentially con-
siderable in this era of public agency budget deficits. |
believe that the Legislature's references to the “in-
formation produced” from a record and the “reasona-
bly segregable portion” of records which may be
produced show that in this context, the Legislature
intended that the meaning of the word “duplication”
should be enlarged by reference to the object of the
whole clause in which it is used. (1d. at p. 1391, fn. 14,
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241 Cal.Rptr. 67, 743 P.2d 1323.) It thus should in-
clude the tasks directly related to duplicating the ma-
terial as prepared for release, in **365 accordance
with the limitations imposed by the Act.

Dicta in a recent opinion by the Second District,
Division Three, in County of Los Angeles v. Superior
Court (1993) 18 Cal.App.4th 588, 600-601, 22
Cal.Rptr.2d 409, suggests that in section 6257, the
Legislature “has provided only for recovery of du-
plication costs by the ... agency involved. This is a
restriction which is both reasonable and appropriate
where the mandatory disclosure is limited to current
records of contemporaneous activity, but totally un-
reasonable and inappropriate where both generation
and compilation of information from historical ar-
chives is required.” (1d. at p. 601, 22 Cal.Rptr.2d 409.)
I find support for my position on section 6257 in this
quoted language, since selecting and preparing the
records requested by Appellant for disclosure required
someone to compile those records and then edit them
for disclosure. Such preparation was directly related to
duplicating and making the copies available and was
not free of agency expense.

Moreover, for purposes of interpreting the fee
provision in section 6257, it is not proper to place too
much weight upon the identity of the requestor of the
documents. The Act does not differentiate among
those who seek access to public information (e.g., a
requestor who is a commercial entity, intending to use
the material obtained for commercial purposes, and a
private party *154 who seeks public information).
(State Bd. of Equalization v. Superior Court, supra, 10
Cal.App.4th at p. 1190, 13 Cal.Rptr.2d 342.) In State
Bd. of Equalization, the court refuted any interpreta-
tion of the Act which would give less deference to
commercial users, as opposed to private parties, and
adhered to its previous statement in Shippen v. DMV
supra, 161 Cal.App.3d at pages 1126-1127, 208
Cal.Rptr. 13 that access to bulk records by commercial
users may be circumscribed by reasonable conditions
regarding format and price. (State Bd. of Equalization,
supra, 10 Cal.App.4th at p. 1191, 13 Cal.Rptr.2d 342.)
I believe that an interpretation of “direct costs of du-
plication” as including directly related search, com-
pilation, review, and deletion expenses is consistent
with the principles of State Bd. of Equalization, as
allowing access to public records to be circumscribed
in appropriate instances by reasonable conditions
regarding format and price. | therefore dissent from

Page 7

the majority opinion on this point.

Cal.App. 4 Dist.,1994.

North County Parents Organization v. Department of
Education

23 Cal.App.4th 144, 28 Cal.Rptr.2d 359, 89 Ed. Law
Rep. 542
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>

Court of Appeal, Sixth District, California.
COUNTY OF SANTA CLARA et al., Petitioners,
V.

The SUPERIOR COURT of Santa Clara County,
Respondent;

California First Amendment Coalition, Real Party in
Interest.

No. H031658.
Feb. 5, 2009.
As Modified Feb. 27, 2009.

Background: Requester filed petition for writ of
mandate challenging county's denial of its California
Public Records Act (CPRA) request for geographic
information system (GIS) basemap. The Superior
Court, Santa Clara County, No. CVV072630,James P.
Kleinberg, J., ordered county to provide data to re-
quester. County petitioned for writ review.

Holdings: The Court of Appeal, McAdams, J., held
that:

(1) on issue of first impression, Critical Infrastructure
Information (CII) Act prohibition against disclosure
applies only to recipients of protected critical infra-
structure information (PCII);

(2) CII Act did not apply to county's disclosure of its
own basemap;

(3) disclosure of basemap would contribute signifi-
cantly to public understanding of government activi-
ties;

(4) alleged availability of alternative means of ob-
taining information in basemap did not render public
interest in disclosure “minimal”;

(5) county's financial interests did not compel non-
disclosure;

(6) security concerns did not compel nondisclosure;
(7) on issue of first impression, CPRA provides no
statutory authority for an agency to assert copyright
interest in public records;

(8) on issue of first impression in California, county
could not require requester to sign end user agreement
limiting use of disclosed records; and

(9) trial court's failure to rule on ancillary costs asso-
ciated with production of electronic records required

remand.
Writ issued.
West Headnotes
[1] Records 326 €263

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-
eral. Most Cited Cases

In expedited appellate review by extraordinary
writ of an order to disclose public records under the
California Public Records Act (CPRA), the scope of
review is the same as for direct appeals. West's
Ann.Cal.Gov.Code § 6259(c).

[2] States 360 €~18.3

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.3 k. Preemption in general. Most
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As a general principle, federal law preempts state
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where Congress has said so implicitly, as when federal
regulation occupies the field exclusively, and (3)
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that federal law does not preempt the states' historic
police powers.

[4] States 360 €~18.9

360 States
3601 Political Status and Relations
3601(B) Federal Supremacy; Preemption
360k18.9 k. Federal administrative regula-
tions. Most Cited Cases

A federal agency literally has no power to act, let
alone preempt the validly enacted legislation of a
sovereign State, unless and until Congress confers
power upon it.

[5] Records 326 €55

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326K55 k. Exemptions or prohibitions
under other laws. Most Cited Cases

Critical Infrastructure Information (CII) Act pro-
hibition against disclosure under state law of protected
critical infrastructure information (PCII) provided to a
state or local government applies only to information
in the hands of the governmental recipient; it does not
apply to information in the hands of the submitter. 6
U.S.C. 8 133(a)(1); 6 C.F.R. 88 29.1(a, b), 29.8(b),

@)(1), (q).
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326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k55 k. Exemptions or prohibitions
under other laws. Most Cited Cases

County was not barred by the Critical Infra-
structure Information (CII) Act from disclosing geo-
graphic information system (GIS) basemap data pur-

suant to a California Public Records Act (CPRA)
request, even though county had submitted the
basemap to the federal government as ClI, since the
data had been submitted by the county rather than to
the county. 6 U.S.C. 8 133(a)(1); 6 C.F.R. 88 29.1(a,
b), 29.8(b), (d)(1), (g); West's Ann.Cal.Gov.Code §
6250 et seq.

See Cal. Jur. 3d, Records and Recording Laws, § 19; 2
Witkin, Cal. Evidence (4th ed. 2000) Witnesses, § 288.
[7] Records 326 €250

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
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326Kk50 k. In general; freedom of infor-
mation laws in general. Most Cited Cases

The California Public Records Act (CPRA) was
enacted for the purpose of increasing freedom of in-
formation by giving members of the public access to
information in the possession of public agencies.
West's Ann.Cal.Gov.Code § 6250 et seq.

[8] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

All public records are subject to disclosure unless
the California Public Records Act (CPRA) expressly
provides otherwise. West's Ann.Cal. Const. Art. 1, §
3; West's Ann.Cal.Gov.Code 8§ 6250 et seq.

[9] Records 326 €55

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326Kk55 k. Exemptions or prohibitions
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The exemption from disclosure under California
Public Records Act (CPRA) for materials whose dis-
closure “is exempted or prohibited pursuant to federal
or state law” is not an independent exemption; it
merely incorporates other prohibitions established by
law. West's Ann.Cal.Gov.Code § 6254(k).

[10] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

The catchall exemption from disclosure under the
California Public Records Act (CPRA) allows a gov-
ernment agency to withhold records if it can demon-
strate that, on the facts of a particular case, the public
interest served by withholding the records clearly
outweighs the public interest served by disclosure.
West's Ann.Cal.Gov.Code § 6255.

[11] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

Since disclosure of public records is favored, all
exemptions from disclosure under the California
Public Records Act (CPRA) are narrowly construed.
West's Ann.Cal. Const. Art. 1, 8 3(b)(2); West's
Ann.Cal.Gov.Code 8§ 6254, 6255.

[12] Records 326 €65

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k65 k. Evidence and burden of proof.
Most Cited Cases

An agency opposing disclosure under the Cali-
fornia Public Records Act (CPRA) bears the burden of
proving that an exemption applies. West's Ann.Cal.
Const. Art. 1, § 3(b)(2); West's Ann.Cal.Gov.Code 8§
6254, 6255.

[13] Records 326 €~254

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

Under the California Public Records Act (CPRA),
the fact that a public record may contain some confi-
dential information does not justify withholding the

entire  document. West's Ann.Cal.Gov.Code 8§
6253(a).
[14] Records 326 €~254

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

The burden of segregating exempt from nonex-
empt materials is one of the considerations which the
court can take into account in determining whether the
public interest favors disclosure, in considering
whether a record falls within the catchall exemption
from disclosure under the California Public Records
Act (CPRA). West's Ann.Cal.Gov.Code § 6255.

[15] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases
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Exemptions from disclosure under the California
Public Records Act (CPRA) can be waived. West's
Ann.Cal.Gov.Code § 6254.5.

[16] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

Disclosure to one member of the public of mate-
rial subject to an exemption under the California
Public Records Act (CPRA) would constitute a waiver
of the exemption, requiring disclosure to any other
person who requests a  copy. West's
Ann.Cal.Gov.Code § 6254.5.

[17] Records 326 €~63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-
eral. Most Cited Cases

The Court of Appeal would not consider the ar-
gument, urged only by county's amici on writ review
of order for county to disclose geographic information
system (GIS) data pursuant to a request under the
California Public Records Act (CPRA), that the GIS
data was computer software and thus not treated as a
public record; the county had raised the argument
unsuccessfully in  the trial court. West's
Ann.Cal.Gov.Code § 6254.9 (a, b).

[18] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions

326k54 k. In general. Most Cited Cases

Records 326 €64

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k64 k. Discretion and equitable
considerations; balancing interests. Most Cited Cases

When the catchall exemption from disclosure
under the California Public Records Act (CPRA) is
invoked, the court undertakes a balancing process,
assessing whether on the facts of the particular case,
the public interest served by withholding the records
clearly outweighs the public interest served by dis-
closure. West's Ann.Cal.Gov.Code 8§ 6255.

[19] Records 326 €63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-
eral. Most Cited Cases

In analyzing the availability of the catchall ex-
emption from disclosure under the California Public
Records Act (CPRA), a reviewing court accepts the
trial court's express and implied factual determinations
if supported by the record, but undertakes the weigh-
ing process anew. West's Ann.Cal.Gov.Code 88 6255,
6257.5.

[20] Records 326 €52

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k52 k. Persons entitled to disclosure;
interest or purpose. Most Cited Cases

In determining the public interest in disclosure of
a public record, in considering whether the record falls
within the catchall exemption from disclosure under
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the California Public Records Act (CPRA), the motive
of the particular requester is irrelevant. West's
Ann.Cal.Gov.Code § 6255.

[21] Records 326 €~252

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k52 k. Persons entitled to disclosure;
interest or purpose. Most Cited Cases

The California Public Records Act (CPRA) does
not differentiate among those who seek access to
public information. West's Ann.Cal.Gov.Code §
6257.5.

[22] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

If public records sought pertain to the conduct of
the people's business, there is a public interest in dis-
closure, for purposes of determining the availability of
the catchall exemption from disclosure under the
California Public Records Act (CPRA). West's
Ann.Cal. Const. Art. 1, 8§ 3(b)(2); Wests
Ann.Cal.Gov.Code § 6255.

[23] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

For purposes of determining the availability of the
catchall exemption from disclosure under the Cali-
fornia Public Records Act (CPRA), the weight of the
public interest in disclosure of a public record per-

taining to the conduct of the people's business is
proportionate to the gravity of governmental tasks
sought to be illuminated, and the directness with
which the disclosure will serve to illuminate. West's
Ann.Cal.Gov.Code § 6255.

[24] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

The disclosure of county's geographic infor-
mation system (GIS) basemap data under the Cali-
fornia Public Records Act (CPRA) would contribute
significantly to public understanding of government
activities, thus supporting the conclusion that the
catchall exemption from CPRA disclosure did not
apply, since access to the basemap would contribute to
comparisons of property tax assessments, issuance of
permits, treatment of tax delinquent properties, equi-
table deployment of public services, and issuance of
zoning variances; the public interest in disclosure was
not merely hypothetical. West's Ann.Cal.Gov.Code §
6255.

[25] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

The alleged availability of alternative means of
obtaining the information in county's geographic in-
formation system (GIS) basemap did not render the
public interest in the basemap's disclosure under the
California Public Records Act (CPRA) “minimal,”
and thus did not support application of the catchall
exemption from disclosure under the CPRA, since the
disclosure of the basemap would not implicate privacy
concerns. West's Ann.Cal.Gov.Code § 6255.
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[26] Records 326 €~54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

While the availability of less intrusive means to
obtain the information may be a factor in determining
the availability of the catchall exemption from dis-
closure under the California Public Records Act
(CPRA), particularly in privacy cases, the existence of
alternatives does not wholly undermine the public
interest in disclosure. West's Ann.Cal.Gov.Code §
6255.

[27] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

Even where a requester has an alternative means
to access the information in a public record, it should
not prohibit it from obtaining the documents under the
California Public Records Act (CPRA). West's
Ann.Cal.Gov.Code 8 6250 et seq.

[28] Records 326 €63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-
eral. Most Cited Cases

Trial court's finding that counties disclosing their
geographic information system (GIS) basemap pro-
grams had suffered few ill fiscal effects, in finding that
a county's financial interests did not compel nondis-
closure of its basemap under the catchall exemption

from the California Public Records Act (CPRA), was
supported by substantial evidence, including a decla-
ration that two counties' basemap programs remained
“alive” and “robust” after the counties began to pro-
vide their basemaps at little cost, that fourteen Cali-
fornia counties provided their GIS basemap data to the
public free of charge, and that another twenty-three
California counties provided their GIS basemap data
for the cost of  reproduction.  West's
Ann.Cal.Gov.Code § 6250 et seq.

[29] Records 326 €63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-
eral. Most Cited Cases

Trial court's finding that disclosure of county's
geographic information system (GIS) basemap would
not have major security implications, in concluding
that security concerns did not compel nondisclosure
under the catchall exemption from the California
Public Records Act (CPRA), was supported by sub-
stantial evidence, including expert testimony that the
availability of information on the locations of water
pipe easements would not uniquely aid terrorists, and
evidence that the county had sold the basemap to 18
purchasers including three private entities. West's
Ann.Cal.Gov.Code § 6255.

[30] Records 326 €54

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

Security may be a valid factor supporting non-
disclosure under the catchall exemption from the
California Public Records Act (CPRA). West's
Ann.Cal.Gov.Code § 6255.

[31] Records 326 €54
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326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k53 Matters Subject to Disclosure;
Exemptions
326k54 k. In general. Most Cited Cases

The mere assertion of possible endangerment
from the disclosure of public records does not “clearly
outweigh” the public interest in access to these public
records, as required to compel nondisclosure under the
catchall exemption from the California Public Records
Act (CPRA). West's Ann.Cal.Gov.Code § 6255.

[32] Records 326 €67

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k67 k. Findings and order; injunctive
relief. Most Cited Cases

Trial court did not fail to address county's claim
that it could condition its disclosure of its geographic
information system (GIS) basemap on requester's
execution of an agreement not to violate county's
copyright interest in the basemap, where trial court
stated in a footnote to its order to disclose the basemap
that copyright protection was not appropriate, reading
the provision stating that the California Public Rec-
ords Act (CPRA) did not limit copyright protection in
conjunction with the provision stating that records
stored on computers were not exempt from disclosure;
trial court was not required to also discuss creativity
and compilation issues which were not briefed by
county. 17 U.S.C.A. 8 101 et seq.; West's
Ann.Cal.Gov.Code § 6254.9(d, e).

[33] Records 326 €63

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases

County preserved its claim that it could condition
its California Public Records Act (CPRA) disclosure
of its geographic information system (GIS) basemap
on requester's execution of an agreement not to violate
county's copyright interest in the basemap as a
“unique arrangement,” by arguing to the trial court
that it could require execution of such an end user
agreement, arguing that it owned a copyright interest
in the basemap, and citing to the federal copyright
statute. 17 U.S.C.A. 8§ 101 et seq.; West's
Ann.Cal.Gov.Code 8 6250 et seq.

[34] Copyrights and Intellectual

€104

Property 99

99 Copyrights and Intellectual Property
991 Copyrights
991(A) Nature and Subject Matter
99k3 Subjects of Copyright
99k10.4 k. Other works. Most Cited
Cases

State law determines whether a public official
may claim a copyright in his office's creations.

[35] Copyrights and Intellectual

€=10.4

Property 99

99 Copyrights and Intellectual Property
991 Copyrights
991(A) Nature and Subject Matter
99k3 Subjects of Copyright
99k10.4 k. Other works. Most Cited
Cases

Each state may determine whether the works of
its government entities may be copyrighted.

[36] Copyrights and
€104

Intellectual Property 99

99 Copyrights and Intellectual Property
991 Copyrights
991(A) Nature and Subject Matter
99Kk3 Subjects of Copyright
99k10.4 k. Other works. Most Cited
Cases
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California Public Records Act (CPRA) provision
recognizing the availability of copyright protection for
software developed by a state or local agency in a
proper case provides no statutory authority for an
agency to assert any other copyright interest. West's
Ann.Cal.Gov.Code § 6254.9.

[37] Records 326 €~62

326 Records
32611 Public Access
32611(B) General Statutory Disclosure Re-
quirements
326k61 Proceedings for Disclosure
326k62 k. In general; request and com-
pliance. Most Cited Cases

In disclosing geographic information system
(GIS) basemap as a public record under California
Public Records Act (CPRA), county could not require
requester to sign end user agreement limiting the use
of the basemap; CPRA required disclosure of records
for the cost of reproduction, and that policy would be
undercut by permitting county to place extra-statutory
restrictions on records. West's Ann.Cal.Gov.Code §

6253(b).

[38] Appeal and Error 30 €63

30 Appeal and Error
30111 Decisions Reviewable
30111(C) Amount or Value in Controversy
30k63 k. Reduction by payment or other
satisfaction. Most Cited Cases

Trial court's failure to make an explicit ruling on
the issue of whether county was entitled to ancillary
costs associated with production of electronic records,
in ordering county to disclose its geographic infor-
mation system (GIS) basemap under California Public
Records Act (CPRA), required remand for the trial
court to consider the issue, even though the trial
court's order specified that the county was to recover
only its direct cost; there was a factual disagreement
between the requester and the county about whether
the disclosure would require additional programming
on the county's part. West's Ann.Cal.Gov.Code §

6253.9(b).

**379 Office of the County Counsel, Ann Miller

Ravel, County Counsel, Robert A. Nakamae, Dep.
County Counsel, for Petitioners.

California State Association of Counties, Jennifer B.
Henning, for Amicus Curiae on Behalf of Petitioners.

Holme, Roberts & Owen, Roger Myers, Rachel
Matteo—Boehm, Kyle Schriner, San Francisco, for
Real Party in Interest.

California Newpaper Publishers Assoc., Los Angeles
Times Communication LLP, Freedom Communica-
tions, Inc., Copley Press, Inc., The Bakersfield Cali-
fornian, The Press—Enterprise, Medianews Group,
Inc., Reporters Committee for Freedom of the Press,
and The National Freedom of Information Coalition,
Mary Duffy Carolan, Jeff Glasser, Davis Wright
Tremaine, Los Angeles, for Amicus Curiae on behalf
of Real Party in Interest.

The National Security Archive, The Center for De-
mocracy and Technology, Jenner & Block LLP, Paul
M. Smith, Iris E. Bennett, Daniel I. Weiner, Peter H.
Hanna, The Electronic Frontier Foundation, Marcia
Hoffman, American Business Media, Choicepoint
Asset Company LLC, First American Core Logic,
Inc., National Association of Professional Back-
ground Screeners, Real Estate Information Profes-
sionals Association, Reed Elsevier Inc., The Software
and Information Industry Association, Meyer Klipper
& Mohr PLLC, Michael R. Klipper, Christopher A.
Mohr; Coblentz Patch Duffy & Bass LLP, Jeffrey G.
Knowles, San Francisco, Seventy SevenGIS Profes-
sionals, Great Oaks Water Co., Timothy S. Guster,
General Counsel, for Amicus Curiae on behalf of Real
Party in Interest.

McADAMS, J.

*1308 This writ proceeding raises weighty
questions of first impression, which illuminate ten-
sions between federal homeland security provisions
and our state's open public record laws. This pro-
ceeding also requires us to consider a state law ex-
emption allowing nondisclosure in the *1309 public
interest; the impact of copyright claims on disclosure;
and the extent to which charges for electronic public
records may exceed reproduction costs. After ana-
lyzing these important and novel issues, we conclude
that the law calls for unrestricted disclosure of the
information sought here, subject to the payment of
costs to be determined by the trial court.
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INTRODUCTION

The writ proceeding before us was instituted by
the County of Santa Clara and its executive, Peter
Kutras, Jr. (collectively, the County). The County
seeks extraordinary relief from a superior court order
filed in May 2007, requiring it to disclose its geo-
graphic information system “basemap” to the real
party in interest, California First Amendment Coali-
tion (CFAC). Having stayed the 2007 order, we issued
an order to show cause in March 2008, to which
CFAC and the County responded.

The County's petition in this court rests on three
main legal arguments, which are asserted in the al-
ternative: (1) paramount federal law promulgated
under the Homeland Security Act protects the infor-
mation from disclosure; (2) the requested information
is exempt from disclosure under the California Public
Records Act; (3) even if disclosure is required, the
County can place restrictions on disclosure under state
law provisions recognizing its copyright interests, and
it can demand fees in excess of reproduction costs.

After considering the extensive record, the ar-
guments raised by the parties, and the submissions by
numerous amici curiae, we conclude that the County
is not **380 entitled to the relief sought. We therefore
deny the County's writ petition on the merits. How-
ever, we will remand the matter to the superior court
for a determination of whether and to what extent the
County may demand fees in excess of the direct costs
of reproducing the electronic record requested by
CFAC.

FACTUAL AND PROCEDURAL BACK-
GROUND

On June 12, 2006, CFAC submitted a request for
a copy of the County's geographic information system
(GIS) basemap.™ The request was made under the
California  Public  Records Act (CPRA),
*1310Government Code sections 6250 et seq. Two
weeks later, the County denied the request, citing
statutory exemptions and copyright protection.

ENZ1. As described in the County's 2002 GIS
strategic plan: “Geographic information
systems (GIS) are a class of information
technology that has been widely adopted
throughout government and business sectors
to improve the management of loca-

tion-based information.” As further ex-
plained in that document: “GIS is an infor-
mation management technology that com-
bines computer mapping and database tech-
nologies to improve the management and
analysis of location based information.”
Among the essential geographic elements of
the GIS basemap are “parcels, streets, as-
sessor parcel information, jurisdictional
boundaries, orthophotos [aerial photo-
graphs], and buildings.”

According to a declaration submitted by
the County in the proceedings below: “The
GIS Basemap starts with the Assessor's
map data, and builds layers of information
onto it. The ‘GIS Basemap’ is a computer
mapping system that (1) tells the hardware
where to gather information from a variety
of separate databases and (2) tells the
hardware how to intelligently render the
various bits of data into a structured output
format.”

On August 16, 2006, CFAC renewed its request
for the GIS basemap, with some modifications. Later
that month, the County denied the renewed request.

Proceedings in the Superior Court

On October 11, 2006, CFAC filed a petition for
writ of mandate, seeking to compel the County to
produce the GIS basemap. Among the exhibits at-
tached to the petition was the County's GIS Basemap
Data request form, which details the procedure and the
required fees for obtaining that data. Based in part on
the fee schedule contained in that form, CFAC as-
serted that the cost of obtaining county-wide parcel
information alone “would be approximately
$250,000.” As legal support for its petition, CFAC
relied on the CPRA, and on the California Constitu-
tion, article 1, section 3. The County answered, then
CFAC filed its replication to the answer.

In January 2007, CFAC moved for judgment on
its petition. The County opposed the motion, and
CFAC replied. At a hearing held in February 2007, the
court authorized the County to file a supplemental
response, which it did the following month. CFAC
successfully sought an opportunity to reply.

The trial court thereafter conducted two further
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hearings in April 2007. A substantial volume of evi-
dence and argument was presented to the trial court.

On May 18, 2007, the trial court filed a 27—page
written order.

In its factual findings, the court described GIS and
the GIS basemap. The court determined that the
County “sells the GIS basemap to members of the
public for a significant fee and requires all recipients
to enter into a mutual non-disclosure agreement.”
Later in its order, the court observed that the County
had “actually entered into agreements with 18 differ-
ent entities, 15 of those being government entities.”

**381 Addressing the legal issues, the court noted
both parties' agreement that “the resolution of this
dispute turns on whether the public record is exempt.”
*1311 The court then discussed various proffered
CPRA exemptions, ultimately rejecting them all for
different reasons.

Having found that no exemption was available
under the CPRA, the court ordered the County to
provide CFAC with the GIS basemap, at the County's
direct cost. The court stayed the order until June 25,
2007, to permit the parties to pursue appellate review.

Proceedings in This Court

[1] On June 12, 2007, the County initiated this
writ proceeding.™2 It filed a petition accompanied by
a memorandum of points and authorities. At the
County's request, we issued a temporary stay. CFAC
filed preliminary opposition, to which the County

replied.

EN2. The CPRA contains a provision for
expedited appellate review by extraordinary
writ only. (Gov.Code, 8§ 6259, subd. (c);
Filarsky v. Superior Court (2002) 28 Cal.4th
419, 426-427, 121 Cal.Rptr.2d 844, 49 P.3d
194.) The scope of review is the same as for
direct appeals. (State Bd. of Equalization v.
Superior Court (1992) 10 Cal.App.4th 1177,
1185, 13 Cal.Rptr.2d 342.)

Order to Show Cause; Responses

In March 2008, we issued an order to show cause
to the respondent superior court, inviting opposition
by CFAC as the real party in interest.

CFAC filed a return in April 2008, to which the
County replied the following month.

Numerous amici curiae applied for leave to file
five separate briefs in this court. We granted all five

applications.™

ENS3. One brief was filed in support of the
County by two amici, the California State
Association of Counties and the League of
California Cities. The other four amicus
briefs were offered in support of CFAC, by
(1) the California Newspaper Publishers'
Association, and various news and other or-
ganizations; (2) the National Security Ar-
chive, the Center for Democracy and Tech-
nology, and the Electronic Frontier Founda-
tion; (3) American Business Media, et al.,
commercial and nonprofit entities that com-
pile public records for various uses; and (4)
77 GIS Professionals.

The Record

In connection with its June 2007 petition in this
court, the County filed an eight-volume petitioner's
appendix consisting of nearly 2,000 pages. The fol-
lowing month, we granted the County's request to
augment the record with transcripts of the two hear-
ings conducted by the superior court in April 2007.

*1312 In 2008, we received and granted three
requests for judicial notice. ™ Despite**382 having
taken judicial notice of these documents, we need not
rely on them in resolving this proceeding. (Doers v.
Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180,
184, fn. 1, 151 Cal.Rptr. 837, 588 P.2d 1261; see also,
Windham at Carmel Mountain Ranch Assn. v. Supe-
rior Court (2003) 109 Cal.App.4th 1162, 1173, fn. 11,
135 Cal.Rptr.2d 834; Kaufman & Broad Communi-
ties, Inc. v. Performance Plastering, Inc. (2005) 133
Cal.App.4th 26, 30, 34 Cal.Rptr.3d 520.)

ENA4. The first request for judicial notice was
submitted by the County's amici, the Cali-
fornia State Association of Counties and the
League of California Cities. The subject of
this request for judicial notice is the legisla-
tive history of Assembly Bill No. 3265
(Chapter 447, Statutes of 1988), which en-
acted Government Code section 6254.9, part
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of the California Public Records Act. We
received and granted this request for judicial
notice in June 2008. Shortly thereafter,
CFAC opposed the request and moved for
reconsideration. In doing so, CFAC ex-
pressed no objection “to the Court's taking
judicial notice of legislative history materials
that may be pertinent to showing the intent of
the Legislative as a whole when enacting the
bill.” But it argued that a large number of
documents included in the request for judi-
cial notice fail to satisfy that standard. In
opposing the motion for reconsideration, pe-
titioner's amici urged the propriety of notic-
ing one particular document targeted by
CFAC, a 1988 memorandum from the City of
San Jose, which sponsored the bill. In reply,
CFAC disagreed with amici's assessment of
the 1988 memorandum.

The second request for judicial notice was
made by CFAC's amici, the California
Newspaper Publishers' Association, et al.;
it was received and granted in June 2008.
Attached to that request are 10 newspaper
articles, offered “to establish the wide-
spread use of GIS basemap data in re-
porting, which is relevant to this Court's
Government Code § 6255 inquiry into the
public interest served by releasing GIS
basemap data.”

The third request for judicial notice was
filed by the County in July 2008. It asks
this court to judicially notice documents
from the United States Copyright Office
demonstrating that two California cities
have registered copyrights.

CONTENTIONS
As indicated above, the County offers three
grounds to support its petition, which asserts trial
court error in mandating disclosure of its GIS
basemap.

The County's first argument relies on federal law,
including the Critical Infrastructure Information Act
of 2002. According to the County, that statute and its
accompanying regulations preempt state law. And
under those superseding federal provisions, disclosure
of the GIS basemap is prohibited, because it has been

validated by the United States Department of Home-
land Security as protected critical infrastructure in-
formation.

The County's second argument is based on state
law, the CPRA. According to the County, even if the
CPRA is not preempted by federal law, its “catchall”
exemption shields the GIS basemap from public dis-
closure.

As the third ground for its petition, the County
posits that even if neither preemption nor exemption
supports nondisclosure, it should be allowed (a) to
*1313 demand end user agreements, because the GIS
basemap is copyrightable, and (b) to recover more
than its direct cost of providing the record, based on a
provision of the CPRA.

DISCUSSION
Addressing each of the County's three contentions
in turn, we first provide an overview of the relevant
general principles of law. We then set forth the parties'
arguments in greater detail, followed by our analysis.

I. Federal Homeland Security Law
A. Overview
1. The Statute

The federal statute at issue here is the Critical
Infrastructure Information Act of 2002 (CII Act). (6
U.S.C. 88 131-134.) The CIl Act is part of the
Homeland Security Act of 2002, which established the
Department of Homeland Security (DHS). (See id., 88
101, 111(a).) Within the DHS, Congress established
an Office of Intelligence and Analysis and an Office of
Infrastructure Protection. (6 U.S.C. § 121(a).) The
statutory responsibilities associated with those offices
include carrying out “comprehensive assessments of
the vulnerabilities of the key resources and critical
infrastructure of the United States,” and developing “a
comprehensive national plan for securing the key
resources and critical infrastructure of the United
States, including power production, generation, and
distribution systems, information technology and
telecommunications systems (including satellites),
electronic financial and property**383 record storage
and transmission systems, emergency preparedness
communications systems, and the physical and tech-
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nological assets that support such systems.” (Id.,

(d)(2), (5).)

At the heart of the CIl Act is the protection of
critical infrastructure information (CII), statutorily
defined as “information not customarily in the public
domain and related to the security of critical infra-
structure or protected systems....” (6 U.S.C. § 131(3).)
“The CII Act authorized DHS to accept information
relating to critical infrastructure from the public,
owners and operators of critical infrastructure, and
State, local, and tribal governmental entities, while
limiting public disclosure of that sensitive information
under the Freedom of Information Act ... and other
laws, rules, and processes.” (71 Fed. Reg. 52262
(September 1, 2006).)

The CII Act contains a section aimed at protecting
voluntarily shared critical infrastructure information.
(6 U.S.C. 8 133.) Concerning the disclosure of such
information, it provides *1314 in pertinent part:
“Notwithstanding any other provision of law, critical
infrastructure information (including the identity of
the submitting person or entity) that is voluntarily
submitted to [the DHS] for use by that agency re-
garding the security of critical infrastructure and pro-
tected systems ... [T] (A) shall be exempt from dis-
closure under ... the Freedom of Information Act[ ]”
and “(E) shall not, if provided to a State or local gov-
ernment or government agency ... [{] ... be made
available pursuant to any State or local law requiring
disclosure of information or records[.]” (Id., (a)(1)(A),
(E)(i); see O'Reilly, 1 Federal Information Disclosure
3d (2000 & Westlaw Dec. 2008 update) § 13:14 [de-
scribing this provision as a “much-tinkered clause”
that was “hotly contested as the bills were debated”].)

The CII Act directs the Department of Homeland
Security to “establish uniform procedures for the re-
ceipt, care, and storage by Federal agencies of critical
infrastructure information that is voluntarily submit-
ted to the Government.” (6 U.S.C. § 133(e)(1).) It
further provides that those procedures “shall include
mechanisms” for “the protection and maintenance of
the confidentiality of such information so as to permit
the sharing of such information within the Federal
Government and with State and local governments,
and the issuance of notices and warnings related to the
protection of critical infrastructure and protected sys-
tems, in such manner as to protect from public dis-
closure the identity of the submitting person or entity,

or information that is proprietary, business sensitive,
relates specifically to the submitting person or entity,
and is otherwise not appropriately in the public do-
main.” (Id., (€)(2)(D).)

2. Regulations

The federal regulations implementing the CII Act
are found in the Code of Federal Regulations, volume
6, part 29. Those regulations are intended to imple-
ment the federal statute “through the establishment of
uniform procedures for the receipt, care, and storage
of Critical Infrastructure Information (CII) voluntarily
submitted to the Department of Homeland Security
(DHS).” (6 C.F.R. 8 29.1(a) (2007).)

As stated in the regulations: “Consistent with the
statutory mission of DHS to prevent terrorist attacks
within the United States and reduce the vulnerability
of the United States to terrorism, DHS will encourage
the voluntary submission of ClI by safeguarding and
protecting that information from unauthorized dis-
closure and by ensuring that such information is, as
necessary, securely shared with State and **384 local
government pursuant to ... the CII Act. As required by
the CII Act, these rules establish procedures regard-
ing: ... [ The receipt, validation, handling, storage,
proper marking and use of information as PCII[.]” (6

C.F.R. § 29.1(a) (2007).)

*1315 Protcted CII (PCII) is Cll that has been
validated by DHS. (6 C.F.R. § 29.2(q) (2007).)

Among the regulations is one relied on by the
County, which states that PCII “shall be treated as
exempt from disclosure under the Freedom of Infor-
mation Act and any State or local law requiring dis-
closure of records or information.” (6 C.F.R. § 29.8(q)
(2007).)

3. Preemption

The County's reliance on federal law rests on its
contention that the CIl Act and accompanying regu-
lations preempt the CPRA.

[2][3]1[4] As a general principle, federal law
preempts state law (1) where Congress has said so
explicitly, (2) where Congress has said so implicitly,
as when federal regulation occupies the field exclu-
sively, and (3) where federal and state law conflict.
(Lorillard Tobacco Co. v. Reilly (2001) 533 U.S. 525,
541, 121 S.Ct. 2404, 150 L.Ed.2d 532.) Unless Con-
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gress has demonstrated a clear and manifest purpose to
the contrary, the presumption is that federal law does
not preempt the states' historic police powers. (Id. at
pp. 541-542, 121 S.Ct. 2404; Jevne v. Superior Court
(2005) 35 Cal.4th 935, 949-950, 28 Cal.Rptr.3d 685,
111 P.3d 954.) Moreover, a federal “agency literally
has no power to act, let alone pre-empt the validly
enacted legislation of a sovereign State, unless and
until Congress confers power upon it.” (Lousiana
Public Serv. Comm. v. FCC (1986) 476 U.S. 355, 374,
106 S.Ct. 1890, 90 L.Ed.2d 369.)

B. The Parties' Contentions
1. Preemption

The County claims express federal preemption
under 6 Code of Federal Regulation, part 29.8(q),
which exempts PCII from the operation of federal,
state, and local laws requiring the disclosure of public
records. As the County points out, the preamble to the
final rule promulgated by Department of Homeland
Security notes “the preeminence of PCII status under
the CII Act and these regulations in relation to any
State, territorial, or tribal public disclosure laws or
policies.” (71 Fed.Reg., supra, at p. 52268.) That same
document also states: “This rulemaking, as required
by the underlying statute, preempts State, local and
tribal laws that might otherwise require disclosure of
PCIIL....” (Id. at p. 52271; see also, O'Reilly, 2 Federal
Information Disclosure 3d, supra, § 27.22.)

The County also asserts that Congress has im-
plicitly preempted state law, arguing that “the Federal
Regulations set forth a scheme for PCII validation
*1316 that is so pervasive, it is unreasonable to infer
that Congress intended the states to occupy the field.”
(See Jevne v. Superior Court, supra, 35 Cal.4th at p.
958, 28 Cal.Rptr.3d 685, 111 P.3d 954.)

CFAC disputes the County's preemption claim. In
its view, “the CIl Act does not preempt” the CPRA,
but “merely creates a rule of nondisclosure” that has
no application to this case.

2. Statutory Arguments

According to CFAC, the County's position rests
on a misreading of the federal act as it relates to ClI
that has been voluntarily submitted to the federal
government, such as the GIS basemap at issue here.
(See 6 U.S.C. § 133(a).) In CFAC's view, the provi-

sions in the federal statute **385 limiting disclosure
apply only to those entities receiving PCII from DHS,
not to those submitting it. Furthermore, CFAC argues,
the federal protection for Cll has been incorporated
into state law as an exemption in the CPRA, but that
exemption was waived by the County's sale of the GIS
basemap to non-governmental entities. (See
Gov.Code, 88 6254, subds. (k) [provision incorpo-
rating federal law exemptions], (ab) [provision ex-
empting ClI], 6254.5 [waiver provision].)

The County disputes this view of the CII Act,
arguing that it imposes “an artificial distinction” be-
tween submitting and receiving entities. The County
also dismisses CFAC's waiver argument, calling it
“irrelevant” given federal preemption of the CPRA.

C. Analysis

We agree with CFAC that the pertinent question
here is not whether federal homeland security law
trumps state disclosure law. Instead, the analysis in
this case turns on whether the federal act and accom-
panying regulations apply at all. As we now explain,
we conclude that the CIl Act does not apply here
because the County is a submitter of CII, not a recip-
ient of PCII. Given that conclusion, we need not con-
sider whether the CIl Act preempts the CPRA.

1. Federal law distinguishes between submitters and
recipients of PCII.

In undertaking our statutory analysis, we begin by
examining the language of the relevant provisions.
(Smith v. Superior Court (2006) 39 Cal.4th 77, 83, 45
Cal.Rptr.3d 394, 137 P.3d 218.) Statutory interpreta-
tion presents a legal *1317 question, which we decide
de novo. (lbid.; Los Angeles Unified School Dist. v.
Superior Court (2007) 151 Cal.App.4th 759, 767, 60

Cal.Rptr.3d 445.

The CII Act provides that critical infrastructure
information that has been voluntarily submitted “shall
be exempt from disclosure” under the federal Freedom
of Information Act. (6 U.S.C. § 133(a)(1)(A).) As
more particularly relevant here, it also prohibits dis-
closure of PCII “pursuant to any State or local law
requiring disclosure of information or records”—but
only “if provided to a State or local government....”
(Id., @)(L)(E)(i), italics added.)

We are not aware of any case law interpreting this
provision. But the regulations promulgated under the
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CIl Act bear out the statute's apparent distinction
between the submission of Cll and the receipt of PCII,
as we now explain.

We begin with the specific regulation cited by the
County, 6 Code of Federal Regulations, part 29.8.
Subdivision (g) of that regulation provides in part that
PCII “shall be treated as exempt from disclosure under
the Freedom of Information Act and any State or local
law requiring disclosure of records or information.” (6
C.F.R. 8 29.8(g) (2007).) We acknowledge that sub-
division (g) does not distinguish between CII sub-
mitters and PCII recipients. But another subdivision of
this regulation does reflect that distinction.

Subdivision (b) of 6 Code of Federal Regulations,
part 29.8 thus states in pertinent part: “PCIl may be
provided to a state or local government entity for the
purpose of protecting critical infrastructure or pro-
tected systems....” (6 C.F.R. § 29.8(b) (2007), italics
added.) “The provision of PCII to a State or local
government entity will normally be made only pur-
suant to an arrangement with the PCIlI Program
Manager providing for compliance ... and acknowl-
edging the understanding and responsibilities of the
recipient. State and local governments receiving such
information will acknowledge **386 in such ar-
rangements the primacy of PCII protections under the
CIl Act” and “agree to assert all available legal de-
fenses to disclosure of PCII under State, or local pub-
lic disclosure laws, statutes or ordinances....” (Ibid.,
italics added.)

This emphasis on recipients of PCII also appears
at subdivision (d) of the next regulation, which pro-
vides: “State and local governments receiving infor-
mation marked ‘Protected Critical Infrastructure In-
formation’ shall not share that information” except as
allowed by the regulations. (6 C.F.R. § 29.8(d)(1)
(2007), italics added.) On the subject of enforcement,
subdivision (d) continues: “if the PCIl Program
Manager determines that an entity or person who has
received PCII has violated the provisions of *1318 this
Part or used PCII for an inappropriate purpose, the
PCII Program Manager may disqualify that entity or
person from future receipt of any PCII or future re-
ceipt of any sensitive homeland security infor-
mation....” (Id., § 29.9(d)(2), italics added.)

Other regulations reflect the same dichotomy
between the submission of Cll and the receipt of PCII,

as the following excerpts demonstrate. “The regula-
tions in this Part apply to all persons and entities that
are authorized to handle, use, or store PCII or that
otherwise accept receipt of PCII.” (6 C.F.R. § 29.1(b)
(2007), italics added.) The regulations help ensure that
Cll is “securely shared with State and local govern-
ment pursuant to ... the CIl Act.” (1d., 8 29.1(a), italics
added.) “A Federal, State or local agency that receives
PCIlI may utilize the PCII only for purposes appro-
priate under the CIl Act, including securing critical
infrastructure or protected systems.” (ld., § 29.3(b),
italics added.) “All Federal, State and local govern-
ment entities shall protect and maintain information as
required by these rules or by the provisions of the ClI
Act when that information is provided to the entity by
the PCII Program Manager....” (Id., 8 29.5(c), italics
added.)

The preamble to the final regulations likewise
confirms the submitter/recipient distinction. For ex-
ample, it clarifies that “State, local and tribal con-
tractors” are not “precluded from receiving PCII” and
it notes a change in the final regulations “to permit
employees of Federal, State, local, and tribal con-
tractors who are engaged in the performance of ser-
vices in support of the purposes of the CIl Act, to
communicate with a submitting person ... when au-
thorized by the PCII Program Manager or ... design-
ee.” (71 Fed.Reg., supra, at p. 52269, italics added.)

[5] Taken as a whole, this consistent and perva-
sive regulatory language supports our construction of
the relevant provision of the CII Act, 6 United States
Code section 133(a)(1)(E)(i). As we interpret that
provision, it draws a distinction between the submis-
sion of CII and the receipt of PCII. In the hands of the
submitter, the nature of the information remains un-
changed; in the hands of the governmental recipient, it
is protected from disclosure. ™2

EN5. As one commentator observed in the
context of voluntary submissions of Cll by
private industry, “firms cannot use DHS as a
‘black hole’ in which to hide information that
would otherwise have come to light [.]”
(Bagley, Benchmarking, Critical Infrastruc-
ture Security, and the Regulatory War on
Terror (2006) 43 Harv. J. on Legis. 47, 57, fn.
omitted.)

This interpretation is also consonant with other
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aspects of the statute and regulations, particularly
those that limit the uses of PCII in the hands of gov-
ernmental recipients. As provided in the statute, PCII
provided to a state or local government or agency shall
not “be used other than for the purpose of protecting
critical **387 infrastructure or protected systems, or
in furtherance of *1319 an investigation or the pros-
ecution of a criminal act []” (6 US.C. §
133(a)(1)(E)(iii).) The regulations are to the same
effect: “A Federal, State or local agency that receives
PCII may utilize the PCII only for purposes appro-
priate under the CII Act, including securing critical
infrastructure or protected systems.” (6 _C.F.R. §
29.3(b) (2007).) If the GIS basemap constitutes PCII
in the County's hands, as it maintains, then federal law
strictly restricts use of that data to the narrow purposes
enumerated in the CII Act.

In sum, we conclude that the CII Act distin-
guishes between submitters of CII and recipients of
PCII, with the result that the federal statute's prohibi-
tion on disclosure of protected confidential infra-
structure information applies only when it has been
“provided to a State or local government or govern-
ment agency....” (6 U.S.C. § 133(a)(1)(E)(i), italics
added.)

2. Because the County did not receive PCII, the fed-
eral provisions do not apply.

[6] In this case, the information at issue was
submitted by the County, not to it. Because the County
is a submitter of Cll, not a recipient of PCII, neither
the CII Act nor the accompanying regulations apply
here.

Having concluded that federal homeland security
law does not apply in this case, we turn to the County's
contention that the CPRA exempts the GIS basemap
from disclosure.

I1. State Law Disclosure Exemption
As before, we summarize the governing law, then
we describe and analyze the parties' contentions.

A. Overview

“In 1968, the Legislature clarified the scope of the
public's right to inspect records by enacting the
CPRA.” (County of Los Angeles v. Superior Court
(2000) 82 Cal.App.4th 819, 825, 98 Cal.Rptr.2d 564.)
“The CPRA ‘replaced a hodgepodge of statutes and
court decisions relating to disclosure of public rec-

ords.” ” (Los Angeles Unified School Dist. v. Superior
Court, supra, 151 Cal.App.4th at p. 765, 60
Cal.Rptr.3d 445.) The CPRA is codified in the Gov-

ernment Code, starting at section 6250.™¢

ENG6. Further unspecified statutory citations
are to the Government Code.

1. Policy Favoring Disclosure

[71[8] The CPRA “was enacted for the purpose of
increasing freedom of information by giving members
of the public access to information in the *1320 pos-
session of public agencies.” (Filarsky v. Superior
Court, supra, 28 Cal.4th at pp. 425-426, 121
Cal.Rptr.2d 844, 49 P.3d 194.) Legislative policy
favors disclosure. (San Lorenzo Valley Community
Advocates for Responsible Educ. v. San Lorenzo
Valley Unified School Dist. (2006) 139 Cal.App.4th
1356, 1408, 44 Cal.Rptr.3d 128 (San Lorenzo.)) “All
public records are subject to disclosure unless the
Public Records Act expressly provides otherwise.”
(BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th
742,751, 49 Cal.Rptr.3d 519.)

California voters endorsed that policy in 2004 by
approving Proposition 59, which amended the state
constitution to explicitly recognize the “right of access
to information concerning the conduct of the people's
business” and to provide that “the writings of public
officials and agencies shall be open to public scruti-
ny.” (Cal. Const., art. 1, § 3, subd. (b)(1); see
**388BRV, Inc. v. Superior Court, supra, 143
Cal.App.4th at p. 750, 49 Cal.Rptr.3d 519; Los An-
geles Unified School Dist. v. Superior Court, supra,
151 Cal.App.4th at p. 765, 60 Cal.Rptr.3d 445.)

2. Exemptions

“The right of access to public records under the
CPRA is not absolute.” (Copley Press, Inc. v. Superior
Court (2006) 39 Cal.4th 1272, 1283, 48 Cal.Rptr.3d
183, 141 P.3d 288.) The CPRA “states a number of
exemptions that permit government agencies to refuse
to disclose certain public records.” (Ibid.) To a large
extent, these exemptions reflect legislative concern for
privacy interests. (Ibid.; Commission on Peace Officer
Standards and Training v. Superior Court (2007) 42
Cal.4th 278, 289, 64 Cal.Rptr.3d 661, 165 P.3d 462.)
The CPRA features two categories of exemptions:
“(1) materials expressly exempt from disclosure pur-
suant to section 6254; and (2) the ‘catchall exception’
of section 6255....” (City of San Jose v. Superior Court
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(1999) 74 Cal.App.4th 1008, 1019, 88 Cal.Rptr.2d
552, fn. omitted; San Lorenzo, supra, 139 Cal.App.4th
at p. 1408, 44 Cal.Rptr.3d 128.)

a. Enumerated Exemptions

[9] “The Legislature has assembled a diverse
collection of exemptions from disclosure in section
6254.” (Haynie v. Superior Court (2001) 26 Cal.4th
1061, 1068, 112 Cal.Rptr.2d 80, 31 P.3d 760; see also,
88 6254.1-6254.29.) For example, public records
need not be disclosed if their disclosure “is exempted
or prohibited pursuant to federal or state law ....” (8§
6254, subd. (k); cf. Rim of the World Unified School
Dist. v. Superior Court (2002) 104 Cal.App.4th 1393,
1397, 129 Cal.Rptr.2d 11.) But “this exemption ‘is not
an independent exemption. It merely incorporates
other prohibitions established by law.” ” (Copley
Press, Inc. v. Superior Court, supra, 39 Cal.4th at p.
1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.) Also listed
among the express exemptions is: “Critical infra-
structure information, as defined in *1321Section
131(3) of Title 6 of the United States Code, that is
voluntarily submitted to the California Office of
Homeland Security for use by that office ....” (§ 6254,
subd. (ab).)

b. Catchall Provision

[10] Section 6255 “allows a government agency
to withhold records if it can demonstrate that, on the
facts of a particular case, the public interest served by
withholding the records clearly outweighs the public
interest served by disclosure.” (San Lorenzo, supra,
139 Cal.App.4th at p. 1408, 44 Cal.Rptr.3d 128.) This
catchall exemption “contemplates a case-by-case
balancing process, with the burden of proof on the
proponent of nondisclosure to demonstrate a clear
overbalance on the side of confidentiality.”
(Michaelis, Montanari & Johnson v. Superior Court
(2006) 38 Cal.4th 1065, 1071, 44 Cal.Rptr.3d 663,
136 P.3d 194.) “Where the public interest in disclosure
of the records is not outweighed by the public interest
in nondisclosure, courts will direct the government to
disclose the requested information.” (City of San Jose
v. Superior Court, supra, 74 Cal.App.4th at p. 1018,
88 Cal.Rptr.2d 552.)

c. Operation

[11][12] Since disclosure is favored, all exemp-
tions are narrowly construed. (Cal. Const., art. |, § 3,
subd. (b)(2); Board of Trustees of California State
University v. Superior Court (2005) 132 Cal.App.4th

889, 896, 34 Cal.Rptr.3d 82.) The agency opposing
disclosure bears the burden of proving that an ex-
emption applies. **389(Board of Trustees of Califor-
nia State University v. Superior Court, at p. 896, 34

Cal.Rptr.3d 82.

[13][14] Moreover, if only part of a record is
exempt, the agency is required to produce the re-
mainder, if segregable. (8 6253, subd. (a).) In other
words, “the fact that a public record may contain some
confidential information does not justify withholding
the entire document.” (State Bd. of Equalization v.
Superior Court, supra, 10 Cal.App.4th at p. 1187, 13
Cal.Rptr.2d 342; see Connell v. Superior Court (1997)
56 Cal.App.4th 601, 614, 65 Cal.Rptr.2d 738 [the
superior court's “limited disclosure order eliminated
the Controller's legitimate security concern”].) “The
burden of segregating exempt from nonexempt mate-
rials, however, remains one of the considerations
which the court can take into account in determining
whether the public interest favors disclosure under
section 6255.” (American Civil Liberties Union
Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453,
fn. 13, 186 Cal.Rptr. 235, 651 P.2d 822.)

[15][16] Exemptions can be waived. (8 6254.5;
County of Los Angeles v. Superior Court (2005) 130
Cal.App.4th 1099, 1107, 30 Cal.Rptr.3d 708.) “Dis-
closure to one member of the public would constitute a
waiver of the exemption *1322 [citation], requiring
disclosure to any other person who requests a copy.”
(86 _Ops.Cal. Atty.Gen. 132, 137 (2003), citing §
6254.5; City of San Jose v. Superior Court, supra, 74
Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.)

B. The Parties' Contentions

At issue here is whether the GIS basemap is
exempt from disclosure under the CPRA. As stated in
the trial court's decision: “Given County's admission
that the GIS basemap and data elements are a public
record, both parties agree that the resolution of this
dispute turns on whether the public record is exempt.”

[17][18] In this court, the County proffers only
one exemption, the catchall provision of section
62557 That provision reads in pertinent part: “The
agency shall justify withholding any record by
demonstrating that the record in question is exempt
**390 under express provisions of this chapter or that
on the facts of the particular case the public interest
served by not disclosing the record clearly outweighs
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the public interest served by disclosure of the record.”
(8 6255, subd. (a).) When this exemption is invoked,
the court undertakes a balancing process. (Michaelis
Montanari & Johnson v. Superior Court, supra, 38
Cal.4th at p. 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194.)
The court assesses whether “on the facts of [the] par-
ticular case, the public interest served by withholding
the records clearly outweighs the public interest
served by disclosure.” (San Lorenzo, supra, 139
Cal.App.4th at p. 1408, 44 Cal.Rptr.3d 128.)

EN7. In the trial court, the County urged
other exemptions, including section 6254,
subdivision (ab), which exempts “Critical
infrastructure information, as defined in
Section 131(3) of Title 6 of the United States
Code, that is voluntarily submitted to the
California Emergency Management Agency
for use by that office, including the identity
of the person who or entity that voluntarily
submitted the information.” As stated in pa-
pers that the County filed in January 2007, it
was then “in the process of submitting the
GIS Basemap as ‘Critical Infrastructure In-
formation’ to the California Office of
Homeland Security” pursuant to section
6254, subdivision (ab). In a similar vein, the
County also relied below on section 6254,
subdivision (k), which incorporates other
exemptions “pursuant to federal or state
law,” together with the federal regulations
governing CIl. The County proffered several
other statutory exemptions as well. The trial
court rejected all of the County's statutory
exemption arguments. With the exception of
the catchall exemption of section 6255, the
County does not renew any of those argu-
ments here.

In this court, by contrast, the County's
amici urge an additional exemption, based
on section 6254.9, which the County ar-
gued unsuccessfully below. Under that
section, computer software—defined to
include computer mapping systems—is
not treated as a public record. (§ 6254.9,
subds.(a), (b).)

Since the point is raised only by amici, we
need not and do not consider it. “Amici
curiae must take the case as they find it.

Interjecting new issues at this point is in-
appropriate.” ( California Assn. for Safety
Education v. Brown (1994) 30 Cal.App.4th
1264, 1275, 36 Cal.Rptr.2d 404; see also,
e.g., Professional Engineers in California
Government v. Kempton (2007) 40 Cal.4th
1016, 1047, fn. 12, 56 Cal.Rptr.3d 814,
155 P.3d 226.) We therefore decline to
address the exemption issue raised solely
by the County's amici here.

*1323 Addressing the disclosure prong of the
balancing test, the County asserts that the public in-
terest in obtaining the GIS basemap is both minimal
and hypothetical. Concerning the nondisclosure
prong, the County asserts two reasons for withholding
the record: one related to straitened public finances
and the other arising from security concerns. Weigh-
ing the two prongs, the County says, “the balance
clearly favors the County's position of nondisclosure
because concerns over security and the risk of un-
dermining the County's ability to continue providing
valuable services to County residents clearly out-
weighed CFAC's hypothetical interest.”

CFAC disagrees, with particular emphasis on
countering the County's security argument.

C. Analysis

[19] In analyzing the availability of this exemp-
tion, we accept the trial court's express and implied
factual determinations if supported by the record, but
we undertake the weighing process anew. (Connell v.
Superior Court, supra, 56 Cal.App.4th at p. 612, 65
Cal.Rptr.2d 738.) As our high court has explained,
“although a reviewing court should weigh the com-
peting public interest factors de novo, it should accept
as true the trial court's findings of the ‘facts of the
particular case’ [citation], assuming those findings are
supported by substantial evidence.” (Michaelis
Montanari & Johnson v. Superior Court, supra, 38
Cal.4th at p. 1072, 44 Cal.Rptr.3d 663, 136 P.3d 194.)

In this case, the trial court considered the evi-
dence, made factual findings, and engaged in the
weighing process before concluding that the balance
of interests favored disclosure. Though it described
both parties’ “competing interests” as ‘“‘somewhat
hypothetical,” the court nevertheless concluded that
the County had “not shown a ‘clear overbalance’ in
favor of non-disclosure.”
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On independent review of the competing inter-
ests, we agree with the trial court's conclusion. In our
view, the County has both understated the public
interest in disclosure and overstated the public interest
in nondisclosure.

1. Public Interest in Permitting Disclosure

According to the County, “CFAC's interest in
disclosure of the GIS Basemap is hypothetical,” and it
is also “minimal” since acquiring the information “can
be accomplished by lesser means.” We disagree.

a. The public interest in disclosure is not hypothetical.

In pressing its characterization of CFAC's interest
as hypothetical, the County cites the trial court's con-
cerns about CFAC's standing, since it *1324 “repre-
sents no citizen.” The County paraphrases the trial
court's observation: “Other than a generalized proc-
lamation of the ‘public's **391 right to know,” CFAC[
] has no interest in the GIS Basemap.”

[20][21] In making that argument, the County
misapprehends the focus of the inquiry. As CFAC
points out, the motive of the particular requester is
irrelevant; the question instead is whether disclosure
serves the public interest. “The Public Records Act
does not differentiate among those who seek access to
public information.” (State Bd. of Equalization v.
Superior Court, supra, 10 Cal.App.4th at p. 1190, 13
Cal.Rptr.2d 342; see also, e.g., American Civil Liber-
ties Union Foundation v. Deukmejian, supra, 32
Cal.3d at p. 451, 186 Cal.Rptr. 235, 651 P.2d 822;
Connell v. Superior Court, supra, 56 Cal.App.4th at
pp. 611-612, 65 Cal.Rptr.2d 738; § 6257.5.)

[22][23] « “If the records sought pertain to the
conduct of the people's business there is a public in-
terest in disclosure. The weight of that interest is
proportionate to the gravity of governmental tasks
sought to be illuminated and the directness with which
the disclosure will serve to illuminate.” ” (Connell v.
Superior Court, supra, 56 Cal.App.4th at p. 616, 65
Cal.Rptr.2d 738.) “The existence and weight of this
public interest are conclusions derived from the nature
of the information.” (Ibid.) As this court put it, the
issue is “whether disclosure would contribute signif-
icantly to public understanding of government activi-
ties.” (City of San Jose v. Superior Court, supra, 74
Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.)

[24] Here, the trial court summarized some of
CFAC's proffered “examples as to how access to the
GIS basemap will contribute to its understanding of
government activities” including ‘“comparison of
property tax assessments, issuance of permits, treat-
ment of tax delinquent properties, equitable deploy-
ment of public services, issuance of zoning vari-
ances.” As these examples show, the public's interest
in disclosure is very real, given “ ‘the gravity of gov-
ernmental tasks sought to be illuminated and the di-
rectness with which the disclosure will serve to illu-
minate.” ” (Connell v. Superior Court, supra, 56
Cal.App.4th at p. 616, 65 Cal.Rptr.2d 738.)

b. The public interest in disclosure is not minimal.

[25] In support of its second point, the County
cites a decision of this court for the principle that
“public interest in disclosure is minimal ... where the
requester has alternative, less intrusive means of ob-
taining the information sought.” (City of San Jose v.
Superior Court, supra, 74 Cal.App.4th at p. 1020, 88
Cal.Rptr.2d 552.) The trial court explicitly recognized
that principle, saying “the availability of alternate
sources of obtaining the information is relevant in
weighing the public interest in disclosure.” The court
also stated that “CFAC *1325 could obtain the same
information found in the GIS basemap by performing
a (more laborious) search of other publicly available
records.” ™8

FN8. CFAC contends that the trial court was
mistaken factually as to this point.

The County misplaces its reliance on our decision
in City of San Jose v. Superior Court, supra, 74
Cal.App.4th 1008, 88 Cal.Rptr.2d 552. That case is
factually distinguishable, since it involved privacy
concerns that are not in play here. In City of San Jose,
we determined that “airport noise complainants have a
significant privacy interest in their names, addresses,
and telephone numbers as well as in the fact that they
have made a complaint to their government, and that
disclosure of this information would have a chilling
effect on future complaints.” **392(Id. at pp.
1023-1024, 88 Cal.Rptr.2d 552.) Concerning the
CPRA catchall exemption, we explained: “In deter-
mining whether the public interest in nondisclosure of
individuals' names and addresses outweighs the public
interest in disclosure of that information,” courts
evaluate whether disclosure serves “the legislative
purpose” of illuminating the performance of public
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duties. (Id. at p. 1019, 88 Cal.Rptr.2d 552.) “Where
disclosure of names and addresses would not serve
this purpose, denial of the request for disclosure has
been upheld.” (Ibid.) “Courts have also recognized
that the public interest in disclosure is minimal, even
when the requester asserts that personal contact is
necessary to confirm government compliance with
mandatory duties, where the requester has alternative,
less intrusive means of obtaining the information
sought.” (Id. at p. 1020, 88 Cal.Rptr.2d 552.) Con-
versely, “where the disclosure of names and addresses
is necessary to allow the public to determine whether
public officials have properly exercised their duties by
refraining from the arbitrary exercise of official pow-
er, disclosure has been upheld.” (Ibid.)

[26][27] While the availability of less intrusive
means to obtain the information may be a factor in the
analysis, particularly in privacy cases, the existence of
alternatives does not wholly undermine the public
interest in disclosure. (Cf. City of San Jose v. Superior
Court, supra, 74 Cal.App.4th at p. 1025, 88
Cal.Rptr.2d 552.) Even where a requester “has an
alternative means to access the information, it should
not prohibit it from obtaining the documents under the
CPRA.” (Los Angeles Unified School Dist. v. Superior
Court, supra, 151 Cal.App.4th at p. 772, fn. 6, 60
Cal.Rptr.3d 445.) The records at issue here “ ‘pertain
to the conduct of the people's business' ” so « ‘there is
a public interest in disclosure.” ” (Connell v. Superior
Court, supra, 56 Cal.App.4th at p. 616, 65 Cal.Rptr.2d
738.) For the reasons proffered by CFAC and sum-
marized by the trial court, it also appears that “dis-
closure would contribute significantly to public un-
derstanding of government activities.” (City of San
Jose v. Superior Court, at p. 1018, 88 Cal.Rptr.2d

552.)

In sum, we conclude, the public interest in dis-
closure of the GIS basemap is neither hypothetical nor
minimal. That brings us to the second prong of the
balancing test, assessing the public interest in non-
disclosure.

*1326 2. Public Interest in Preventing Disclosure
The County proffers two interests to support
nondisclosure. First, the County cites financial issues,
positing its “continuing effort to provide the public
with a high level of service during challenging eco-
nomic times” and emphasizing the threatened impact
on first responders. Second, the County raises public

safety concerns, stressing the need “to protect sensi-
tive infrastructure information not customarily in the
public domain.” We consider and reject each in turn.

a. The County's financial interests do not compel
nondisclosure.

According to the County, it developed the GIS
basemap “at a significant cost in terms of time, effort
and resources.” If “forced to provide the GIS Basemap
to all requesters at the direct cost of production,” the
County contends, it will lose its ability to sell the
technology, with the result that “the County alone will
have to shoulder the obligation of maintaining the GIS
Basemap—a difficult task during times of ever in-
creasing budget deficits. The end result will be a re-
duction in service levels to the public.” The County
also asserts that losing “control over its intellectu-
al**393 property (copyright interests in the GIS
Basemap) with the dissemination of electronic copies
... will negatively impact the tools used by first re-
sponders” in the county. It argues: “This is no hypo-
thetical scenario, but is based upon actual experiences
of other counties.”

In support of this claim in the trial court, the
County submitted a declaration stating that San Diego
and Ventura counties “saw their programs wither
away once outside funding disappeared (due to
providing the GIS maps at little or no cost to the pub-
lic).”

[28] CFAC countered below with a declaration
that “San Diego County's GIS basemap program ... is
alive and thriving” and “Ventura County's GIS oper-
ation is robust and growing.” That declaration also
averred that “fourteen counties in California ... pro-
vide their GIS basemap data in electronic format to the
public free of charge” while another “twenty-three
counties in California ... provide their GIS basemap
data in electronic format to the public for the cost of
reproduction.”

Addressing the financial issues, the trial court
expressed concern “that County will have difficulty
recouping the expense incurred in creating the GIS
basemap,” but it noted the “dearth of evidence that this
was County's initial plan.” Additionally, as just noted,
CFAC offered evidence that other counties disclosing
their GIS basemap programs had suffered few ill fiscal
effects. The trial court apparently credited this evi-
dence. Applying the *1327 deferential substantial
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evidence review standard, we do so as well. (Connell
v. Superior Court, supra, 56 Cal.App.4th at p. 613, 65

Cal.Rptr.2d 738.)

Beyond the state of the evidence in this particular
record, there are other reasons to accord little weight
to the financial concerns. As has been said: “There is
nothing in the Public Records Act to suggest that a
records request must impose no burden on the gov-
ernment agency.” (State Bd. of Equalization v. Supe-
rior Court, supra, 10 Cal.App.4th at p. 1190, fn. 14,
13 Cal.Rptr.2d 342; see also Connell v. Superior
Court, supra, 56 Cal.App.4th at p. 614, 65 Cal.Rptr.2d
738.) Thus, for example, the $43,000 cost of compil-
ing an accurate list of names was not “a valid reason to
proscribe disclosure of the identity of such individu-
als.” (CBS Broadcasting Inc. v. Superior Court (2001)
91 Cal.App.4th 892, 909, 110 Cal.Rptr.2d 889; cf.
American Civil Liberties Union Foundation v.
Deukmejian, supra, 32 Cal.3d at pp. 452-453, 186
Cal.Rptr. 235, 651 P.2d 822 [courts should not “ignore
any expense and inconvenience involved in segre-
gating nonexempt from exempt information™].)

b. The proffered security concerns do not compel
nondisclosure.

The County also asserts a public safety interest in
guarding against terrorist threats, based on its conten-
tion that the GIS basemap contains sensitive infor-
mation that is not publicly available, such as the exact
location of Hetch Hetchy reservoir components. The
County cites the precision of its “georeferenced parcel
map” (described as accurate “within +/1 foot in the
developed areas and +/5 feet in the hilly areas™) in
arguing that disclosure of the basemap would “allow
anyone to locate the parcels overlaying the Hetch
Hetchy water lines. Matching the GIS Basemap with
orthophotographs, which are in the public domain,
would allow anyone to pinpoint weak spots in the
system and quickly and effectively plan a terrorist
attack.” By contrast, the County maintains, other
publicly available maps “are not georeferenced, do not
contain GPS coordinates, do not include
orthophotographs, and are not a continuous represen-
tation of the Hetch Hetchy water supply system—key
elements**394 to disclosing precise locations of the
critical infrastructure.”

To prove this claim in the trial court, the County
submitted the declaration of Robert Colley, Acting
GIS Manager for its Information Services Depart-

ment, which includes these statements: “Requiring the
County to provide the GIS Basemap in electronic
format to the public will jeopardize public safety be-
cause it will provide the public with access to sensitive
information that is not otherwise publicly available.”
“For public safety reasons, it is critical that geospatial
information such as the GIS Basemap stay out of the
public domain.” “The actual location of the Hetch
Hetchy water lines are generally known, but not pro-
vided in any detail for obvious reasons—to minimize
the threat of terrorist attack on the water system.”
“The *1328 exact location of Hetch Hetchy water
lines is an integral part of the GIS Basemap and not
easily segregable.”

To refute that claim, CFAC offered the declara-
tion of Bruce Joffe, a member of the Geospatial
Working Group, which “is organized by the U.S.
Department of Homeland Security” and “is comprised
of GIS professionals from various federal agencies ...
and the private sector” who “discuss issues of GIS
technology and national security.” Joffe declared:
“Based on my knowledge, skill, experience, training
and education in the areas of GIS, the lines identified
by the County in each of the documents as Hetch
Hetchy ‘water pipelines' are actually not the pipelines
themselves, but the land easement areas or
rights-of-way. The easements cover an area greater
than the pipelines themselves, and do not indicate the
specific location of pipes, which are buried under-
ground.” “The location of the Hetch Hetchy easements
can be obtained from other sources....” Joffe opined
“that the location of the Hetch Hetchy easement [s] is
not the kind of information that would uniquely aid
terrorists.... Restricting public access to the County's
GIS basemap data is unlikely to be a major impedi-
ment for terrorists in identifying and locating their
desired targets.” Joffe also addressed segregability,
declaring: “The County could easily disclose the data
elements and descriptive attribute data requested by
CFAC in its June 12, 2006 Public Record Act request
without also disclosing the location of the Hetch
Hetchy easements, if it chose to do so.” He then de-
scribed how that could be done.

[29] Addressing these issues, the trial court ex-
plained that not everything in the GIS basemap has
security implications. As the County conceded and the
trial court found, “some of the information in the GIS
basemap” is a matter of public record that has “noth-
ing to do with critical infrastructure.” By way of ex-
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ample, the court cited “the assessed value of a single
family home in San Jose” and questioned why it
should be “cloaked with the protection of CII/PCII
simply by submission to OHS” (the California Office
of Homeland Security). The court continued: “It ap-
pears County has belatedly focused on to the infor-
mation pertaining to ‘water lines' and used that as its
primary, if not sole, basis for obtaining the CII/PCII
designation without any concession that the GIS
basemap consists of any other publicly available in-
formation.” The court concluded: “County has not
made the initial effort to establish that all information
contained in the GIS basemap is ClI. Having failed to
meet its initial burden, County's assertion of this par-
ticular exemption fails.” The record supports these
findings. (Cf., e.g., Williams v. Superior Court (1993)
5 Cal.4th 337, 355, 19 Cal.Rptr.2d 882, 852 P.2d 377
[a public agency may not “shield a record from public
disclosure, regardless of its nature, simply**395 by
placing it in a file label[ Jed ‘investigatory’ ”].)

Furthermore, the trial court observed, “it does not
appear this has been an overriding concern to County,
as shown by the dissemination of the GIS *1329
basemap to others, albeit relying on a form of
non-disclosure agreement.” As noted above, the
County sold the GIS basemap to 18 purchasers, in-
cluding three private entities. In the trial court's view:
“If the security issue were of greater importance, one
would think there would be no dissemination of the
GIS basemap whatever.” We see no reasoned basis for
overturning that inference. (Cf. § 6254.5, subd. (e) [no
waiver of exemption where disclosure is made to
government agency that “agrees to treat the disclosed
material as confidential”]; County of Los Angeles v.
Superior Court, supra, 130 Cal.App.4th 1099, 1107,
30 Cal.Rptr.3d 708 [this section “provides a means for
governmental agencies to share privileged materials
without waiving the privilege™].)

[30][31] Security may be a valid factor supporting
nondisclosure. (See, e.g., Times Mirror Co. v. Supe-
rior Court (1991) 53 Cal.3d 1325, 1346, 283 Cal.Rptr.
893, 813 P.2d 240 [governor's private appointment
schedule]; Procunier v. Superior Court (1973) 35
Cal.App.3d 211, 212, 110 Cal.Rptr. 531 [diagrams
depicting correctional facility], disapproved on other
grounds in Shepherd v. Superior Court (1976) 17
Cal.3d 107, 124, 130 Cal.Rptr. 257, 550 P.2d 161; 73
Ops.Cal.Atty.Gen. 236, 237-239 (1990) [same].) But
the “mere assertion of possible endangerment does not

‘clearly outweigh’ the public interest in access to these
public records.” (CBS, Inc. v. Block (1986) 42 Cal.3d
646, 652, 230 Cal.Rptr. 362, 725 P.2d 470; accord,
Commission on Peace Officer Standards and Training
v. Superior Court, supra, 42 Cal.4th at p. 302, 64
Cal.Rptr.3d 661, 165 P.3d 462.) While we are sensi-
tive to the County's security concerns, we agree with
the trial court that the County failed to support non-
disclosure on this ground.

3. Weighing the Competing Interests

The balancing test is applied on a case-by-case
basis. (Michaelis, Montanari & Johnson v. Superior
Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d
663, 136 P.3d 194; CBS Broadcasting Inc. v. Superior
Court, supra, 91 Cal.App.4th at p. 908, 110
Cal.Rptr.2d 889.) As the party seeking to withhold the
record, the County bears the burden of justifying
nondisclosure. (Board of Trustees of California State
University v. Superior Court, supra, 132 Cal.App.4th
at p. 896, 34 Cal.Rptr.3d 82; Los Angeles Unified
School Dist. v. Superior Court, supra, 151
Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.)

Independently weighing the competing interests
in light of the trial court's factual findings, we con-
clude that the public interest in disclosure outweighs
the public interest in nondisclosure. We thus agree
with the trial court that the County failed to “demon-
strate a clear overbalance on the side of confidential-
ity.” (Michaelis, Montanari & Johnson v. Superior
Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d
663, 136 P.3d 194.)

*1330 I11. Limitations on Disclosure

Having concluded that neither federal nor state
law provides a basis for withholding the GIS basemap,
we turn to the County's arguments for limitations on
disclosure. As previously noted, the County argues for
the right (A) to demand end user agreements, because
the GIS basemap is copyrightable, and (B) to recover
more than its direct costs of production, based on
section 6253.9, subdivision (b), of the CPRA.

**396 A. Copyright Protection
1. Background

In arguments below, the County raised similar
copyright arguments, relying on section 6254.9. Sec-
tion 6254.9 permits the nondisclosure of computer
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software, defined to include computer mapping sys-
tems. (8 6254.9, subds. (a), (b).) This statutory ex-
emption is based on a legislative determination that
software is not a public record. (Id., subd. (a).) Nev-
ertheless, as subdivision (d) explains: “Nothing in this
section is intended to affect the public record status of
information merely because it is stored in a computer.
Public records stored in a computer shall be disclosed
as required by this chapter.” (1d., subd. (d).) Subdivi-
sion (e) addresses copyright as follows: “Nothing in
this section is intended to limit any copyright protec-
tions.” (Id., subd. (e).) Relying on that last subdivi-
sion, the County argued that it could “require end
users to execute an agreement not to violate [its]
copyright interest in the GIS Basemap.”

CFAC disagreed. It asserted: “No reported Cali-
fornia decision has ever concluded that a public
agency may refuse to release copies of public records
to protect its own purported copyright.”

The trial court agreed with CFAC. The court
briefly explained its reasoning in footnote 19 *1331 of
the court's May 2007 order. The court first quoted
section 6254.9, subdivision (e), then stated: “CFAC is
correct in its interpretation that, when read in con-
junction with subdivision (d), copyright protection is
not appropriate here.”

2. The Parties' Contentions
In this court, the County raises both procedural
and substantive arguments concerning copyright.

Procedurally, the County complains that the trial
court did not reach its copyright claim. The County
acknowledges the court's holding in footnote 19. But it
maintains that the court made its ruling in the context
of deciding that the GIS basemap is not “computer
software” and thus does not qualify for exemption
under section 6254.9, subdivision (a). In the County's
view, “the trial court should not have summarily dis-
missed the County's request for an end user agree-
ment, without first examining the creativity and com-
pilation issues.” (See 17 U.S.C. § 101 [defining com-
pilation]; Feist Publications, Inc. v. Rural Telephone
Service Co., Inc. (1991) 499 U.S. 340, 345, 111 S.Ct.
1282, 113 L.Ed.2d 358 [recognizing a low threshold
of creativity for copyright protection].)

In its substantive arguments, the County main-
tains that copyright law protects its compilation of

data as a “unique arrangement.” The County seeks the
right to demand an end user agreement upon disclo-
sure of the GIS basemap, to protect its rights as the
“rightful owner” of copyrightable intellectual property
in the map.

CFAC disputes both the procedural and substan-
tive arguments interposed by the County. Countering
the County's procedural claim, CFAC points to foot-
note 19 of the trial court's order, characterizing it as an
explicit rejection of the County's copyright arguments.
Substantively, CFAC argues, the CPRA does not
recognize copyright interests in public records such as
these, and it thus precludes the imposition of an end
user agreement upon their release.

3. Analysis

[32][33] At the outset, we reject the County's
procedural claim that the trial court should have ex-
amined “the creativity and compilation issues” in-
volved in its copyright claim. For one thing, the
County did not brief those specific issues in its papers
below. It simply made the bald **397 assertion that it
owns a “copyright interest in the GIS Basemap” fol-
lowed by a citation to the federal copyright statute. (17
U.S.C. 8 101 et seq.) And that assertion was addressed
and rejected by the trial court, as shown by its citation
to authority. In any event, the County preserved its
substantive copyright claim, which we now review.

a. State Law Question

[34][35] State law “determines whether [a public
official] may claim a copyright in his office's crea-
tions.” (Microdecisions, Inc. v. Skinner (2004) 889
So.2d 871, 875; see County of Suffolk, New York v.
First American Real Estate Solutions (2001) 261 F.3d
179, 188; Building Officials & Code Adm'rs, Inc. v.
Code Tech, Inc. (1980) 628 F.2d 730, 735-736.)
“Each state may determine whether the works of its
government  entities may be copyrighted.”
(Microdecisions, Inc. v. Skinner, at p. 876.)

*1332 In some states, statutes explicitly recog-
nize the authority of public officials or agencies to
copyright specific public records that they have cre-
ated. (See Microdecisions, Inc. v. Skinner, supra, 889
So.2d at pp. 874, 875 [Florida state law authorized
“certain agencies to obtain copyrights” and “permitted
certain categories of public records to be copyright-
ed,” but it gave county property appraisers “no au-
thority to assert copyright protection in the GIS maps,
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which are public records™]; cf. County of Suffolk, New
York v. First American Real Estate Solutions, supra,
261 F.3d at p. 189 [New York's public record law “did
not specifically address the impact on a state agency's

copyright].)

At issue here is how California's public records
law treats the County's copyright claim. That is a
question of first impression in this state. Because it
requires statutory interpretation of the CPRA, it is also
a question of law, which we review de novo. (Los
Angeles Unified School Dist. v. Superior Court, supra,
151 Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.) We
begin our analysis with the specific provision cited by
the County in support of its copyright interest.

b. Section 6254.9

The CPRA references copyright protection in a
single provision, section 6254.9, subdivision (e). As
previously noted, that provision states: “Nothing in
this section is intended to limit any copyright protec-
tions.” (8 6254.9, subd. (e).)

As the County reads that statutory language, it
“expressly provides for copyright protection despite
production of public records.” Furthermore, the
County says, copyright protection “is not limited to
computer software,” which has its own discrete ex-
emption in section 6254.9, subdivision (a).™®

FN9. Section 6254.9, subdivision (a) pro-
vides: “Computer software developed by a
state or local agency is not itself a public
record under this chapter.” The County
conceded below that the GIS basemap is a
public record. The contrary arguments of its
amici notwithstanding, that concession ap-
pears well-founded. (Cf. 88
Ops.Cal.Atty.Gen. 153, 157 (2005) [“parcel
boundary map data maintained by a county
assessor in an electronic format is subject to
public inspection and copying” under
CPRA].) Since the GIS basemap is a public
record, the County cannot claim the com-
puter software exemption of section 6254.9,
subdivision (a). Nor does it attempt to do so
here. (See fn. 7, ante.)

We reject the County's interpretation. At the
outset, we reiterate the principle that restrictions on
disclosure are narrowly construed. (Cal. Const., art. 1,

8 3, subd. (b)(1)(2); Board of Trustees of California
State University v. Superior Court, supra, 132
Cal.App.4th at p. 896, 34 Cal.Rptr.3d 82.) With that
principle in mind, **398 we consider the County's
contentions, applying settled rules of statutory con-
struction. As the California Supreme Court recently
reaffirmed, “our fundamental task is to ascertain the
Legislature's intent so as to effectuate the purpose of
the statute.” (Smith v. Superior Court, supra, 39
Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218.)

*1333 (i) Statutory Language

In undertaking our analysis, we start with the
language of the provision. (Smith v. Superior Court,
supra, 39 Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137
P.3d 218; Los Angeles Unified School Dist. v. Supe-
rior Court, supra, 151 Cal.App.4th at p. 767, 60
Cal.Rptr.3d 445.) We again quote that language,
emphasizing two words that guide our construction:
“Nothing in this section is intended to limit any copy-
right protections.” (8 6254.9, subd. (e), italics added.)

First, the provision uses the word “section.” (8
6254.9, subd. (e).) It does not employ the broader term
“chapter,” which would encompass the entire CPRA.
That word choice directs our focus to the subject of
section 6254.9, which is computer software. Given
this context, use of the word “section” strongly sug-
gests that the referenced copyright protection is lim-
ited to computer software.

[36] Second, the provision states that it does not
“limit” copyright protection. (8 6254.9, subd. (€).) In
our view, that phrasing operates only as a legislative
recognition that copyright protection for software is
available in a proper case; it cannot be read as an
affirmative grant of authority to obtain and hold cop-
yrights. The Legislature knows how to explicitly au-
thorize public bodies to secure copyrights when it
means to do so. For example, the Education Code
includes a number of provisions authorizing copy-
rights, including this one: “Any county board of edu-
cation may secure copyrights, in the name of the
board, to all copyrightable works developed by the
board, and royalties or revenue from such copyrights
are to be for the benefit of the board securing such
copyrights.” (Ed.Code, § 1044; see also, e.g., id., 88
32360, 35170, 72207, 81459.) The Health and Safety
Code contains this provision, which references the
statute at issue here: “Copyright protection and all
other rights and privileges provided pursuant to Title
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17 of the United States Code are available to the
[Department of Toxic Substances Control] to the
fullest extent authorized by law, and the department
may sell, lease, or license for commercial or non-
commercial use any work, including, but not limited
to, videotapes, audiotapes, books, pamphlets, and
computer software as that term is defined in Section
6254.9 of the Government Code, that the department
produces whether the department is entitled to that
copyright protection or not.” (Health & Saf.Code, §
25201.11, subd. (a); see also, e.g., id., § 13159.8, subd.
(c).) Here, by contrast, section 6254.9 contains no
such express authorization to secure copyrights.

(ii) Legislative History

“If the statutory terms are ambiguous, we may
examine extrinsic sources, including ... the legislative
history.” *1334(Smith v. Superior Court, supra, 39
Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218;
accord, Los Angeles Unified School Dist. v. Superior
Court, supra, 151 Cal.App.4th at pp. 767-768, 60

Cal.Rptr.3d 445.)

On the other hand, where “legislative intent is
expressed in unambiguous terms, we must treat the
statutory language as conclusive; ‘no resort to extrin-
sic aids is necessary or proper.” ” **399(Equilon En-
terprises v. Consumer Cause, Inc. (2002) 29 Cal.4th
53, 61, 124 Cal.Rptr.2d 507, 52 P.3d 685; see also,
e.g., Kaufman & Broad Communities, Inc. v. Per-
formance Plastering, Inc., supra, 133 Cal.App.4th at
pp. 29-30, 34 Cal.Rptr.3d 520.) That is the situation
here. By the express terms of section 6254.9, the
Legislature has demonstrated its intent to
acknowledge copyright protection for software only.

In sum, while section 6254.9 recognizes the
availability of copyright protection for software in a
proper case, it provides no statutory authority for
asserting any other copyright interest.

c. End User Restrictions

Having found no specific statutory copyright
authorization, we now consider whether the County
may demand licensing agreements or otherwise im-
pose restrictions on end users.

While no California court has addressed this
question, courts in two other jurisdictions have,
reaching opposite conclusions. Applying New York
law, the court in County of Suffolk found end user

agreements permissible. (County of Suffolk, New York
v. First American Real Estate Solutions, supra, 261
F.3d at pp. 191-192.) There, the court construed the
“plain language” of New York's public records law “to
permit [the] County to maintain its copyright protec-
tions while complying with its obligations” under the
statute. (Id. at p. 191.) Three years later, applying
Florida law, the court in Microdecisions rendered a
contrary decision. *1335(Microdecisions
http://www.westlaw.com/Find/Default.wl?rs=d
fal.0&vr=2.0&DB=735&FindType=Y&Reference
PositionType=S&SerialNum=2005630739&Refer
encePosition=872Inc. v. Skinner, supra, 889 So.2d
at p. 872.) There, the court decided that a county
property appraiser could not “require prospective
commercial users of the records created in his office to
first enter into a licensing agreement.” (1bid.)

[37] As a matter of first impression in California,
we conclude that end user restrictions are incompati-
ble with the purposes and operation of the CPRA. In
arriving at that conclusion, we find ourselves in
agreement  with  the Florida decision in
Microdecisions, Inc. v. Skinner, supra, 889 So.2d 871.
That case addressed similar statutory provisions, and
its reasoning is persuasive. (Id. at pp. 875-876.) By
contrast, we find the County of Suffolk case less con-
sistent with our state's law. (See County of Suffolk,
New York v. First American Real Estate Solutions,
supra, 261 F.3d at pp. 191-192.)

As the discussion in Microdecisions reflects,
Florida's public records law is similar to California's in
at least two important respects. (Microdecisions, Inc.
v. Skinner, supra, 889 So.2d at p. 875.) For one thing,
under Florida law: “A requester's motive for seeking a
copy of documents is irrelevant.” (Ibid.) The same is
true in California. By express legislative mandate, the
CPRA “does not allow limitations on access to a
public record based upon the purpose for which the
record is being requested, if the record is otherwise
subject to disclosure.” (8§ 6257.5; see City of San Jose
v. Superior Court, supra, 74 Cal.App.4th at p. 1018,
88 Cal.Rptr.2d 552.) In addition, California shares a
second key similarity with Florida law: both states
limit the fees that may be charged for producing a
public record. In Florida, “the fee prescribed by law”
is “generally the cost of reproduction.”
(Microdecisions, Inc. v. Skinner, at p. 875.) California
law incorporates the same general limitation. (8§ 6253

subd. (b).)
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Beyond these factual similarities, we find the
Florida court's reasoning  persuasive. The
Microdecisions court discussed “the interplay be-
tween the federal copyright act and Florida's public
records law.” (Microdecisions, Inc. v. Skinner, supra,
889 So.2d at p. 876.) It explained: “The copyright act
gives the holder the exclusive rights to reproduce and
distribute a **400 work and to authorize others to do
s0.” (Ibid., citing 17 U.S.C. 8§ 106(1), (3).) “As such, a
copyright owner may refuse to provide copies of the
work or may charge whatever fee he wants for copies
of the work or a license to use the work.” (Ibid.) “The
Florida public records law, on the other hand, requires
State and local agencies to make their records availa-
ble to the public for the cost of reproduction.” (Ibid.
citing 8 119.07(1)(a), Florida Statutes (2002).) “This
mandate overrides a government agency's ability to
claim a copyright in its work unless the legislature has
expressly authorized a public records exemption.”
(Microdecisions, Inc. v. Skinner, at p. 876.)

The same persuasive reasoning applies to the in-
terplay between copyright law and California's public
records law, with the result that unrestricted disclosure
is required. Doing so serves effectuates the purpose of
the statute, which is “increasing freedom of infor-
mation by giving members of the public access to
information in the possession of public agencies.”
(Filarsky v. Superior Court, supra, 28 Cal.4th at pp.
425-426, 121 Cal.Rptr.2d 844, 49 P.3d 194.) This
same “policy is enshrined in the Constitution.” (Los
Angeles Unified School Dist. v. Superior Court, supra,
151 Cal.App.4th at p. 776, 60 Cal.Rptr.3d 445, citing
Cal. Const., art. I, 8 3, subd. (b).) That policy would be
undercut by permitting the County to place ex-
tra-statutory restrictions on the records that it must
produce, through the use of end user agreements.

d. Conclusion

The CPRA contains no provisions either for
copyrighting the GIS basemap or for conditioning its
release on an end user or licensing agreement by the
*1336 requester. The record thus must be disclosed as
provided in the CPRA, without any such conditions or
limitations.

B. Recovery of Additional Costs

In its final argument in this court, the County
seeks the right to charge additional amounts for pro-
ducing the GIS basemap, beyond its direct cost, pur-

suant to section 6253.9, subdivision (b).

1. Overview

Generally speaking, an agency may recover only
the direct cost of duplicating a record. (8 6253, subd.
(b).) The agency “shall make the records promptly
available to any person upon payment of fees covering
direct costs of duplication, or a statutory fee if appli-
cable.” (Ibid.) For paper records, direct cost has been
interpreted to cover the “cost of running the copy
machine, and conceivably also the expense of the
person operating it” while excluding any charge for
“the ancillary tasks necessarily associated with the
retrieval, inspection and handling of the file from
which the copy is extracted.” (North County Parents
Organization v. Department of Education (1994) 23
Cal.App.4th 144, 148, 28 Cal.Rptr.2d 359; compare
id. at p. 149, 28 Cal.Rptr.2d 359 (dis. opn. of Huff-
man, J.); see also Los Angeles Unified School Dist. v.
Superior Court, supra, 151 Cal.App.4th at p. 770, 60
Cal.Rptr.3d 445; 88 Ops.Cal.Atty.Gen., supra, at p.
164.)

For electronic records, however, the statute al-
lows an agency to recover specified ancillary costs in
either of two cases: (1) when it must “produce a copy
of an electronic record” between “regularly scheduled
intervals” of production, or (2) when compliance with
the request for an electronic record “would require
data compilation, extraction, or programming to pro-
duce the record.” (8 6253.9, subd. (b)(1), (2); see 88
Ops.Cal.Atty.Gen., supra, at p. 164.) Under those
circumstances,**401 the agency may charge “the cost
to construct a record, and the cost of programming and
computer services necessary to produce a copy of the
record ....” (8 6253.9, subd. (b).)

2. The Parties' Contentions

Here, the County asserts entitlement to greater
costs on both statutory bases. (8§ 6253.9, subd. (b)(1),
(2).) The County maintains: “It is undisputed that in
order to comply with CFAC's request, the County
would be required to produce a copy of the electronic
GIS Basemap at an unscheduled interval. It is also
undisputed that compliance requires data compilation,
extraction, or programming to produce the GIS
Basemap.” According to the County, it raised this
issue below, but the trial court failed to address it.

*1337 CFAC acknowledges that the County
raised the issue below. But in its view, the County
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failed to advise the trial court of the amount claimed
“nor did it indicate how it proposes to calculate that
cost, an omission that no doubt led to the respondent
court's order to produce the basemap for the direct cost
of duplication.”

CFAC also questions whether the statute applies,
saying “since the County sends copies of the basemap
to its paid subscribers on a regular basis, it does not
appear that any additional programming would be
necessary to fulfill CFAC's request for the data under
the PRA.” (See § 6253.9, subd. (b)(1).)

The County disputes this last point in its reply.

3. Analysis

[38] Given the parties' opposing factual conten-
tions, coupled with the absence of an explicit ruling by
the trial court on this point, remand is warranted on the
question of costs.

SUMMARY OF CONCLUSIONS
I. Federal homeland security provisions do not
apply here.

As recognized in both the Critical Infrastructure
Information Act and the accompanying regulations
promulgated by Department of Homeland Security,
there is a distinction between submitters of critical
infrastructure information (CIl) and recipients of
protected critical infrastructure information (PCII).
The federal prohibition on disclosure of protected
confidential infrastructure information applies only to
recipients of PCII. Because the County did not receive
PCII, the federal provisions do not apply.

Il. The proffered California Public Records Act
exemption does not apply.

After independently weighing the competing in-
terests in light of the trial court's factual findings, we
conclude that the public interest in disclosure out-
weighs the public interest in nondisclosure.

I11. A. There is no statutory basis either for copy-
righting the GIS basemap or for conditioning its re-
lease on a licensing agreement. B. The matter will be
remanded to the trial court to allow it to determine
allowable costs that the County may charge for pro-
ducing the GIS basemap.

*1338 DISPOSITION

Let a peremptory writ of mandate issue com-
manding respondent court to set aside that portion of
its order of May 18, 2007, that directs the County to
“[c]harge CFAC the direct cost for the copy provid-
ed.” In all other respects, the County's request for an
extraordinary writ is denied. Respondent is directed to
conduct a new hearing to determine allowable costs
that the County may charge for producing the re-
quested public record. The stay issued on **402 June
14, 2007, by this court shall remain in effect until this
opinion is final. Costs in this original proceeding are
awarded to real party in interest, CFAC.

WE CONCUR: ELIA, Acting P.J., and MIHARA, J.

Cal.App. 6 Dist.,20009.

County of Santa Clara v. Superior Court

170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media
L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526, 2009
Daily Journal D.A.R. 1802
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Opinion No. 01-605
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THE HONORABLE BYRON SHER
MEMBER OF THE STATE SENATE

THE HONORABLE BYRON SHER, MEMBER OF THE STATE SENATE, has requested an opinion on the fol-
lowing question

Does a county board of supervisors have statutory authority to charge a fee for a copy of a public record that exceeds
the fee amount authorized by the California Public Records Act?

CONCLUSION

A county board of supervisors has statutory authority to charge a fee for a copy of a public record that exceeds the fee
amount authorized by the California Public Records Act provided that the fee set by the county does not exceed the
amount reasonably necessary to recover the cost to the county of providing the copy. In granting such statutory au-
thority, the Legislature has specified exceptions for fees charged in furnishing copies of certain public records.

ANALYSIS

The question presented for resolution concerns the relationship between two different statutes contained in the Gov-
ernment Code. [FN1] Section 6253 is part of the California Public Records Act (88 6250-6276.48; “Act”) and au-
thorizes state and local public agencies to charge a fee when furnishing a copy of a public record. Subdivision (b) of
section 6253 states
“Except with respect to public records exempt from disclosure by express provisions of law, each state or local
agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall
make the records promptly available to any person upon payment of fees covering direct costs of duplication, or a
statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so.”
Accordingly, under the terms of section 6253, a public agency may charge a fee for a copy of a public record in an
amount that is either (1) based upon and limited to the “direct costs of duplication” or (2) authorized and determined
under some other statute. (North County Parents Organization v. Department of Education (1994) 23 Cal.App.4th 144,
147-148.) [EN2]

The second statute in question is section 54985. It is part of a statutory scheme (8§ 54985-54988) that authorizes
counties to increase certain fees under specified conditions. Section 54985 provides:
“(a) Notwithstanding any other provision of law that prescribes an amount or otherwise limits the amount of a fee
or charge that may be levied by a county, a county service area, or a county waterworks district governed by a
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county board of supervisors, a county board of supervisors shall have the authority to increase or decrease the fee
or charge, that is otherwise authorized to be levied by another provision of law, in the amount reasonably nec-
essary to recover the cost of providing any product or service or the cost of enforcing any regulation for which the
fee or charge is levied. The fee or charge may reflect the average cost of providing any product or service or
enforcing any regulation. Indirect costs that may be reflected in the cost of providing any product or service or the
cost of enforcing any regulation shall be limited to those items that are included in the federal Office of Man-
agement and Budget Circular A-87 on January 1, 1984.

*2 “(b) If any person disputes whether a fee or charge levied pursuant to subdivision (a) is reasonable, the board of
supervisors may request the county auditor to conduct a study and to determine whether the fee or charge is
reasonable.

113

“(c) This chapter shall not apply to any of the following
“(1) Any fee charged or collected by a court clerk pursuant to Section 26820.4, 26823, 26824, 26826, 26827,
26827.4, 26830, 72054, 72055, 72056, 72059, 72060, or 72061 of the Government Code or Section 103470 of the
Health and Safety Code, and any other fee or charge that may be assessed, charged, collected, or levied, pursuant
to law for filing judicial documents or for other judicial functions.
“(2) Any fees charged or collected pursuant to [Sections 6100-6110].
“(3) Any standby or availability assessment or charge.
“(4) Any fee charged or collected by a county agricultural commissioner.
“(5) Any fee charged or collected pursuant to [Sections 12240-12246] of the Business and Professions Code.
“(6) Any fee charged or collected by a county recorder or local registrar for filing, recording, or indexing any
document, performing any service, issuing any certificate, or providing a copy of any document pursuant to
Section 2103 of the Code of Civil Procedure, Section 27361, 27361.1, 27361.2, 27361.3, 27361.4, 27361.8,
27364, 27365, or 27366 of the Government Code, Section 103625 of the Health and Safety Code, or Section 9525
of the Uniform Commercial Code.
“(7) Any fee charged or collected pursuant to [Sections 26720-26751] of the Government Code.”
The issue to be addressed is whether under the terms of section 54985, a county board of supervisors may charge a fee
for a copy of a public record that exceeds the fee amount authorized in section 6253. We conclude that the authori-
zation of section 54985 is applicable to most fees for copies of public records.

First, we note that section 6253 applies not only to counties but also to state agencies, cities, school districts and other
public entities. (§ 6253, subd. (b).) It does not appear, however, that subdivision (a) of section 54985 requires the
“other provision of law,” such as section 6253, to apply only to counties. As long as the other law “prescribes an
amount or otherwise limits the amount of a fee or charge that may be levied by a county,” the terms of section 54985
would be applicable regardless of whether some other public agency may also be limited in charging the fee in ques-

tion. [FN3]

Next, we consider whether section 6253 authorizes a “fee or charge” for purposes of section 54985. Section 6253 does
not specify a particular amount to be paid for a copy of a public record. Moreover, its reference to “a statutory fee”
suggests that some other provision of law may be followed without the need for reliance upon the terms of section
6253.

Nonetheless, section 6253 clearly prescribes the collecting of a fee for furnishing a copy of a public record. Even
without considering the “statutory fee” alternative, section 6253 allows charging a fee based upon the “direct costs of
duplication.” While the amount of the fee is thus limited in this alternative and must be administratively determined,
the fee for the copy “is otherwise authorized to be levied by another provision of law” for purposes of section 54985,
subdivision (a). (See Shippen v. Department of Motor Vehicles, supra, 161 Cal.App.3d at pp. 1124-1127;76
Ops.Cal.Atty.Gen., supra, at pp. 250-251.) [FN4]

*3 Next, we address whether the language of section 54985 may be applied to a copy of a public record. Is a copy a
“product or service” as that phrase is used in subdivision (a) of section 54985? Under section 6253, a person re-
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questing a copy of a public record would expect to receive a tangible object that is a “product” which is produced by
the performance of a “service.” (See North County Parents Organization v. Department of Education, supra, 23
Cal.App.4th at p. 147;61 Ops.Cal.Atty.Gen. 458, 461-464 (1978); 28 Ops.Cal.Atty.Gen. 70, 71 (1956).) Such a
product or service comes within the language of section 54985 since the statute itself exempts fees charged for copies
of certain public records.

For example, the fee for a copy of a public record cannot be increased by a county board of supervisors under subdi-
vision (a) of section 54985 if the copy is of a “writ, process, paper, order, or notice actually made by” the sheriff (8
26727), “a birth, death, or marriage certificate, when the copy is made by the recorder” (§ 27365), or “of any other
record or paper on file in the office of the recorder, when the copy is made by the recorder” (8 27366) or “any notice of
federal lien, or notice or certificate affecting a federal lien” (Code Civ. Proc., § 2103, subd. (d)). (See § 54985, subd.
(c)(B), (c)(7); see also County of Santa Barbara v. Connell (1999) 72 Cal.App.4th 175, 180-182;76 Ops.Cal.Atty.Gen.,
supra, at p. 252.) There would be no need to exclude fees charged for copies of these public records if fees for copies of
public records were not subject to being increased under the general provisions of subdivision (a) of the statute. As
stated by the Supreme Court in Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063“[WT]e consider portions of a
statute in the context of the entire statute and the statutory scheme of which it is a part, giving significance to every
word, phrase, sentence, and part of an act in pursuance of the legislative purpose. [Citation.]”

Subdivision (a) of section 54985 limits a county's fee for a copy of a public record to “the amount reasonably nec-
essary to recover the costs of providing” the copy. [FN5] In charging a fee to cover its costs, a county board of su-
pervisors could conceivably benefit those being charged since “[a]n inability to charge fees in a sufficient amount to
cover costs would likely produce inadequate staffing....”(76 Ops.Cal.Atty.Gen., supra, at p. 253, fn. 5.) In any event, a
“reasonably necessary” fee for a copy of a public record would have no effect upon the public's right of access to and
inspection of public records free of charge. [FN6]

Finally, as between the provisions of section 6253 and section 54985, those of the latter control those of the former.
Subdivision (a) of 54985 begins “Notwithstanding any other provision of law....”Section 6253 is such a “provision of
law” that limits the amount a county may charge for a copy of a public record. The “notwithstanding” phrase contained
in section 54985 constitutes a “term of art [that] has been read as an express legislative intent to have the specific
statute control despite the existence of other law which might otherwise govern. [Citations.]” (People v. DelLaCruz
(1993) 20 Cal.App.4th 955, 963.)

*4 We conclude that a county board of supervisors has statutory authority to charge a fee for a copy of a public record
that exceeds the fee amount authorized by the Act provided that the fee set by the county does not exceed the amount
reasonably necessary to recover the cost to the county of providing the copy. In granting such statutory authority, the
Legislature has specified exceptions for fees charged in furnishing copies of certain public records.

Bill Lockyer
Attorney General

Marjorie E. Cox
Deputy Attorney General

[EN1]. All further statutory references are to the Government Code unless otherwise indicated.

[EN2]. The “statutory fee” provision need not specify an exact amount of the fee but may simply authorize the
charging of a fee in an amount to be determined by the public agency. Such a statute might specify the factors to be
considered in the public agency's calculation of the fee. (Shippen v. Department of Motor Vehicles (1984) 161
Cal.App.3d 1119, 1124-1127;76 Ops.Cal.Atty.Gen. 249, 250-251 (1993).)
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[EN3]. The exemptions listed in subdivision (c) of section 54985 also indicate that the statute's terms would be ap-
plicable where the other provision of law limits the amount of a fee that would be charged by some other public
agency.

[FN4]. Section 54985 does not grant independent authority to charge a fee in the first instance but only authorizes a
county board of supervisors to increase (or decrease) a fee that is statutorily authorized elsewhere. (§ 54987.) Here,
section 6253 provides the independent authorization for the county to levy the fee in question.

[EN5]. Subdivision (b) of section 54985 allows “the county auditor to conduct a study and to determine whether the
fee or charge is reasonable” if the reasonableness of a fee increased by the county board of supervisors is disputed.
(See 76 Ops.Cal.Atty.Gen, supra, at p. 252, fn. 4.)

[ENG6]. The courts have noted that requests for copies of public records are often not “for the purpose of staying in-
formed about the conduct of the people's business, as the Act states (§ 6250),” but rather the copies are obtained for
commercial purposes in selling information to others. (See Shippen v. Department of Motor Vehicles, supra, 161
Cal.App.3d at p. 1126.)

85 Ops. Cal. Atty. Gen. 225, 2002 WL 31492634 (Cal.A.G.)

END OF DOCUMENT
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State of California

Opinion No. 04-1105
October 3, 2005

THE HONORABLE JOE NATION
MEMBER OF THE STATE ASSEMBLY

THE HONORABLE JOE NATION, MEMBER OF THE STATE ASSEMBLY, has requested an opinion on the
following questions:

1. Is parcel boundary map data maintained in an electronic format by a county assessor subject to public inspection and
copying under provisions of the California Public Records Act?

2. If so, in what period of time must a county furnish a copy of the data upon request of a member of the public?
3. What fee may be charged by a county for furnishing a copy of the data to a member of the public?
CONCLUSIONS

1. Parcel boundary map data maintained by a county assessor in an electronic format is subject to public inspection and
copying under provisions of the California Public Records Act.

2. A copy of parcel boundary map data maintained in an electronic format by a county assessor must be furnished
“promptly” upon request of a member of the public.

3. The fee that may be charged by a county for furnishing a copy of parcel boundary map data maintained in an
electronic format by a county assessor is generally limited to the amount that covers the direct cost of producing the
copy but may include certain other costs depending upon the particular circumstances as specified in the California
Public Records Act.

ANALYSIS

The questions presented for resolution concern detailed geographic information that is regularly prepared, maintained,
and updated for use by California's county assessors to describe and define the precise geographic boundaries of
“assessor's parcels” - units of real property for which property taxes are assessed throughout the state. Most counties
have converted much of this information, including parcel maps, into an electronic format. Once converted, the in-
formation may be combined with other kinds of information for use in “geographic information systems,” which
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provide the ability to conduct complex comparisons and analyses useful to county assessors, other public agencies,
and private entities. (See Fish & G. Code, § 2855; Gov. Code, 88§ 51010.5, 51017, 65891.5; Health & Saf. Code, §§
25284.1, 25292.4, 25299.97; Pen. Code, 8 3003; Pub. Res. Code, 88 4750.7, 30335.5; Wat. Code, 8§ 13193, 79080;
see also County of Suffolk, N.Y. v. First Am. Real Estate Solutions (2d Cir. 2001) 261 F.3d 179, 186, fn. 4.)[FN1]

We are asked whether copies of this parcel boundary map data in an electronic format must be made available by
counties to members of the public upon request under provisions of the California Public Records Act (88
6250-6276.48; “Act”). If disclosure is required, when must a copy be furnished, and what amount may be charged for
the copy? We conclude that disclosure is required and that the Act specifies “prompt” disclosure upon payment of a
fee that is limited in most cases to the cost of producing the copy.

1. Right to Inspect and Copy
*2 Most records of state and local public agencies are subject to disclosure to members of the public upon request.
Section 6253 provides:
“(a) Public records are open to inspection at all times during the office hours of the state or local agency and every
person has a right to inspect any public record, except as hereafter provided. Any reasonably segregable portion of
arecord shall be available for inspection by any person requesting the record after deletion of the portions that are
exempted by law.
“(b) Except with respect to public records exempt from disclosure by express provisions of law, each state or local
agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall
make the records promptly available to any person upon payment of fees covering direct costs of duplication, or a
statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so.
“(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determine
whether the request, in whole or in part, seeks copies of disclosable public records in the possession of the agency
and shall promptly notify the person making the request of the determination and the reasons therefor. In unusual
circumstances, the time limit prescribed in this section may be extended by written notice by the head of the
agency or his or her designee to the person making the request, setting forth the reasons for the extension and the
date on which a determination is expected to be dispatched. No notice shall specify a date that would result in an
extension for more than 14 days. When the agency dispatches the determination, and if the agency determines that
the request seeks disclosable public records, the agency shall state the estimated date and time when the records
will be made available. As used in this section, ‘unusual circumstances' means the following, but only to the
extent reasonably necessary to the proper processing of the particular request:
“(1) The need to search for and collect the requested records from field facilities or other establishments that
are separate from the office processing the request.
“(2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct
records that are demanded in a single request.
“(3) The need for consultation, which shall be conducted with all practicable speed, with another agency
having substantial interest in the determination of the request or among two or more components of the
agency having substantial subject matter interest therein.
“(4) The need to compile data, to write programming language or a computer program, or to construct a
computer report to extract data.
“(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the inspection or copying
of public records. The notification of denial of any request for records required by Section 6255 shall set forth the
names and titles or positions of each person responsible for the denial.
*3 “(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than prescribed by the minimum standards set forth in this

chapter.” [FN2]

This statutory disclosure requirement promotes the people's right to monitor their government's activities, in recog-
nition of the principle that “access to information concerning the conduct of the public's business is a fundamental and
necessary right of every person in this state.”(§ 6250; see Cal. Const., art. I, § 3, subd. (b); Times Mirror Co. v. Su-
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perior Court (1991) 53 Cal.3d 1325, 1338-1339;CBS, Inc. v. Block (1986) 42 Cal.3d 646, 651-655;Marylander v.
Superior Court (2000) 81 Cal.App.4th 1119, 1125;73 Ops.Cal.Atty.Gen. 236, 237 (1990).) [FN3]

In 2000, the Legislature enacted section 6253.9 to address the increasingly widespread use of government documents
that are produced in an electronic format. (Stats. 2000, ch. 982, § 2.) Section 6253.9 provides:
“(a) Unless otherwise prohibited by law, any agency that has information that constitutes an identifiable public
record not exempt from disclosure pursuant to this chapter that is in an electronic format shall make that infor-
mation available in an electronic format when requested by any person and, when applicable, shall comply with
the following:
“(1) The agency shall make the information available in any electronic format in which it holds the infor-
mation.
“(2) Each agency shall provide a copy of an electronic record in the format requested if the requested format
is one that has been used by the agency to create copies for its own use or for provision to other agencies. The
cost of duplication shall be limited to the direct cost of producing a copy of a record in an electronic format.
“(b) Notwithstanding paragraph (2) of subdivision (a), the requester shall bear the cost of producing a copy of the
record, including the cost to construct a record, and the cost of programming and computer services necessary to
produce a copy of the record when either of the following applies:
“(1) In order to comply with the provisions of subdivision (a), the public agency would be required to pro-
duce a copy of an electronic record and the record is one that is produced only at otherwise regularly
scheduled intervals.
“(2) The request would require data compilation, extraction, or programming to produce the record.
“(c) Nothing in this section shall be construed to require the public agency to reconstruct a record in an electronic
format if the agency no longer has the record available in an electronic format.
“(d) If the request is for information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in electronic format.
“(e) Nothing in this section shall be construed to permit an agency to make information available only in an
electronic format.
*4 “(f) Nothing in this section shall be construed to require the public agency to release an electronic record in the
electronic form in which it is held by the agency if its release would jeopardize or compromise the security or
integrity of the original record or of any proprietary software in which it is maintained.
“(g) Nothing in this section shall be construed to permit public access to records held by any agency to which
access is otherwise restricted by statute.”

Consistent with the terms of section 6253.9 is the broad language of section 6252, subdivision (g), which defines a
“writing” as follows:
” ‘Writing” means any handwriting, typewriting, printing, photostating, photographing, photocopying, transmit-
ting by electronic mail or facsimile, and every other means of recording upon any tangible thing any form of
communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof,
and any record thereby created, regardless of the manner in which the record has been stored.” (Italics added.)

It is apparent from the provisions of sections 6252 and 6253.9 that parcel boundary map data maintained by a county
assessor in an electronic format is subject to inspection and copying by members of the public unless some exemption
applies allowing nondisclosure. The Act contains numerous exemptions under which specified records may be kept
confidential. (See, e.g., §8 6254.1, 6254.3, 6254.4, 6254.20, 6254.22, 6254.25.) Such statutory exceptions, however,
are to be narrowly construed. (See Cal. Const., art. I, 8 3, subd. (b)(2); City of Hemet v. Superior Court (1995) 37
Cal.App.4th 1411, 1425;Rogers v. Superior Court (1993) 19 Cal.App.4th 469, 47679 Ops.Cal.Atty.Gen. 269, 271

(1996).) [FN4]

Here, we find that two of the Act's exemptions merit our analysis. First, section 6254.9 provides a specific exemption
for “computer software,” including “computer mapping systems”:
“(a) Computer software developed by a state or local agency is not itself a public record under this chapter. The
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agency may sell, lease, or license the software for commercial or noncommercial use.

“(b) As used in this section, ‘computer software’ includes computer mapping systems, computer programs, and
computer graphics systems.

“(c) This section shall not be construed to create an implied warranty on the part of the State of California or any
local agency for errors, omissions, or other defects in any computer software as provided pursuant to this section.
“(d) Nothing in this section is intended to affect the public record status of information merely because it is stored
in a computer. Public records stored in a computer shall be disclosed as required by this chapter.

“(e) Nothing in this section is intended to limit any copyright protections.”

Does parcel boundary map data maintained in an electronic format by a county assessor constitute a “computer
mapping system” for purposes of section 6254.9?

*5 To understand the language of section 6254.9, we apply well recognized rules of statutory interpretation. ” ‘In
construing a statute, “ “we strive to ascertain and effectuate the Legislature's intent.” [Citations.]” ' “ (In re Dannenberg
(2005) 34 Cal.4th 1061, 1081.)“The words of the statute are the starting point.” (Wilcox v. Birtwhistle (1999) 21
Cal.4th 973, 977.)*“Words used in a statute... should be given the meaning they bear in ordinary use. [Citations.]”
(Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735; accord, Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063.)As
so construed, they provide the best indication of the Legislature's intent. (People v. Smith (2004) 32 Cal.4th 792,
777-798;People v. Castenada (2000) 23 Cal.4th 743, 746-747.)And, as indicated above, since section 6254.9 is an
exemption statute, it is to be strictly construed in favor of disclosure. (City of Hemet v. Superior Court, supra, 37
Cal.App.4th at p. 1425.)

Following these governing principles of statutory construction, we find that the term “computer mapping systems” in
section 6254.9 does not refer to or include basic maps and boundary information per se (i.e., the basic data compiled,
updated, and maintained by county assessors), but rather denotes unique computer programs to process such data
using mapping functions - original programs that have been designed and produced by a public agency. (See, e.g., 88
6254.9, subd. (d), 6253.9, subd. (f) [distinguishing “record” from “software in which [record] is maintained”],
51010.5, subd. (i) [defining “GIS mapping system” as system“that will collect, store, retrieve, analyze, and display
environmental geographic data...” (italics added)]; see also Cadence Design Systems, Inc. v. Avant! Corporation
(2002) 29 Cal.4th 215 [action between two “software developers” who design “place and route software]; Edelstein
v. City and County of San Francisco (2002) 29 Cal.4th 164, 171 [delay in implementation of elections system because
necessary “software” not yet “developed” and tested]; Computer Dict. (3d ed. 1997) p. 441 [defining “software” as
“[c]lomputer programs; instructions that make hardware work”]; Freedman, The Computer Glossary: The Complete
[lustrated Dict. (8th ed. 1998) p. 388 [“A common misconception is that software is also data. It is not. Software tells
the hardware how to process the data. Software is ‘run.” Data is ‘processed’ “].) Accordingly, parcel map data main-
tained in an electronic format by a county assessor does not qualify as a “computer mapping system” under the ex-
emption provisions of section 6254.9.

The other exemption we must consider is subdivision (k) of section 6254, which provides:
“Except as provided in Sections 6254.7 and 6254.13, nothing in this chapter shall be construed to require dis-
closure of records that are any of the following:

113

“(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, including, but not
limited to, provisions of the Evidence Code relating to privilege.” [FN5]

*6 As we observed in 76 Ops.Cal.Atty.Gen. 219, 221 (1993), subdivision (k) “does not constitute an independent
exemption; rather, it merely incorporates other prohibitions established by law.”(See also CBS, Inc. v. Block, supra, 42
Cal.3d at p. 656;San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 775.)Subdivision (k)'s incorpo-
ration includes any specific procedures, standards, or burdens governing disclosure in the “other statute,” no matter
how arduous those requirements may be. (City of Hemet v. Superior Court, supra, 37 Cal.App.4th at pp. 1422-1431.)
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Here, we find that subdivision (k) of section 6254 incorporates the special restrictive definitions of “public docu-
ments” set forth in the Revenue and Taxation Code with respect to information and records prepared and maintained
by county assessors. Revenue and Taxation Code sections 408, subdivision (a), provides:
“Except as otherwise provided in subdivision (b), (c), (d), and (e), any information and records in the assessor's
office that are not required by law to be kept or prepared by the assessor, and homeowners' exemption claims, are
not public documents and shall not be open to public inspection....” [FN6]

Revenue and Taxation Code section 408.3 states:
“(a) Except as otherwise provided in Sections 451 and 481 and in Section 6254 of the Government Code, property
characteristics information maintained by the assessor is a public record and shall be open to public inspection.
“(b) For purposes of this section, ‘property characteristics,” includes, but is not limited to, the year of construction
of improvements to the property, their square footage, the number of bedrooms and bathrooms of all dwellings,
the property's acreage, and other attributes of or amenities to the property, such as swimming pools, views, zoning
classifications or restrictions, use code designations, and the number of dwelling units of multiple family prop-
erties.
“(c) Notwithstanding Section 6257 of the Government Code or any other provision of law, if the assessor provides
property characteristics information at the request of any party, the assessor may require that a fee reasonably
related to the actual cost of developing and providing the information be paid by the party receiving the infor-
mation.
“The actual cost of providing the information is not limited to duplication or production costs, but may include
recovery of developmental and indirect costs, as overhead, personnel, supply, material, office, storage, and
computer costs. All revenue collected by the assessor for providing information under this section shall be used
solely to support, maintain, improve, and provide for the creation, retention, automation, and retrieval of assessor
information.
“(d) The Legislature finds and declares that information concerning property characteristics is maintained solely
for assessment purposes and is not continuously updated by the assessor. Therefore, neither the county nor the
assessor shall incur any liability for errors, omissions, or approximations with respect to property characteristics
information provided by the assessor to any party pursuant to this section. Further, this subdivision shall not be
construed to imply liability on the part of the county or the assessor for errors, omissions, or other defects in any
other information or records provided by the assessor pursuant to the provisions of this part.” [FN7]

*7 Revenue and Taxation Code section 409, subdivision (a), additionally provides:

“Notwithstanding Section 6257 of the Government Code or any other statutory provision, if the assessor, pursuant
to the request of any party, provides information or records that the assessor is not required by law to prepare or
keep, the county may require that a fee reasonably related to the actual cost of developing and providing that
information be paid by the party receiving the information. The actual cost of providing the information is not
limited to duplication or reproduction costs, but may include recovery of developmental and indirect costs, such
as overhead, personnel, supply, material, office, storage, and computer costs. It is the intent of this section that the
county may impose this fee for information and records maintained for county use, as well as for information and
records not maintained for county use. Nothing herein shall be construed to require an assessor to provide in-
formation to any party beyond that which he or she is otherwise statutorily required to provide.”

To the extent that these Revenue and Taxation Code provisions exempt or otherwise prohibit disclosure of certain
county assessor records, they are incorporated into the Act pursuant to section 6254, subdivision (k). However, such
incorporation does not shield from disclosure parcel boundary map data maintained in an electronic format by a
county assessor because county assessors are “required by law” within the meaning of Revenue and Taxation Code
section 408, subdivision (a), to prepare and maintain parcel boundary maps showing assessor's parcels, and must make
such maps and data available for public inspection. Revenue and Taxation Code section 327 provides in part:
“Where any county or county officer possesses a complete, accurate map of any land in the county, or whenever
such a complete, accurate map has been made in compliance with Sections 27556 to 27560, inclusive, of the
Government Code, the assessor may number or letter the parcels in a manner approved by the board of supervi-
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sors. The assessor may renumber or reletter the parcels or prepare new map pages for any portion of such map to
show combinations or divisions of parcels in a manner approved by the board of supervisors, so long as an in-
spection of such map will readily disclose precisely what land is covered by any particular parcel number or letter
in the current or any prior fiscal year. This map or copy shall at all times be publicly displayed in the office of the
assessor.” [FN8]

A county assessor must provide an assessment roll of “all property within the county which it is the assessor's duty to
assess” (Rev. & Tax. Code, § 601), showing a “legal description” of the land (Rev. & Tax. Code, 88§ 602, subd. (b),
1255).

Because county assessors are required by law to prepare and keep parcel maps and corresponding boundary infor-
mation, indexed to parcel identification numbers, such records do not come within the exemption language of Rev-
enue and Taxation Code section 408, subdivision (a).

*8 To be sure, no provision of law dictates that a county assessor must keep this required parcel boundary map data in
an electronic format; rather, the choice to do so lies within the discretion of each assessor. But once such a format has
been selected, the material must be made available for public inspection, and copies of the data, in the electronic
format in which it is held, must be provided upon request. Section 6253.9 asks only whether a public agency has
information constituting a public record “in an electronic format” -- not whether a statute dictates the use of such a
format.

Finally, we assume that release of the parcel boundary map data maintained in an electronic format will not “jeop-
ardize or compromise the security or integrity of the original record or of any proprietary software in which it is
maintained” (§ 6253.9, subd. (f)), and that the public interest served by disclosure would not be “clearly outweighed”
by any public interest in nondisclosure (§ 6255). Application of either of these two statutes would depend upon the
particular and unique circumstances involved. No other statutory exemptions appear relevant to our inquiry. [FN9]

We conclude in answer to the first question that parcel boundary map data maintained by a county assessor in an
electronic format is subject to public inspection and copying under provisions of the Act.

2. Time for Responding to Disclosure Request

With respect to the date by which a county must respond to a request for parcel boundary map data maintained in an
electronic format, the provisions of section 6253 govern, as quoted above. Since the data is not exempt from disclo-
sure, a county is required to “make the records promptly available to any person upon payment of fees covering direct
costs of duplication, or a statutory fee if applicable.”(§ 6253, subd. (b).)

We conclude that parcel boundary map data maintained in an electronic format by a county assessor must be furnished
“promptly” upon request of a member of the public.

3. Fees That May Be Charged

The amount of the fees that may be charged by a county for furnishing parcel boundary map data maintained in an
electronic format depends upon the particular circumstances specified in section 6253.9. First, the county must “make
the information available in any electronic format in which it holds the information.”(§ 6253.9 subd. (a)(1).) If a
county no longer has the information in an electronic format, it need not attempt to reconstruct the data. (§ 6253.9,
subd. (c).)

If the request is for a copy in an electronic format that the county has used to create copies for its own use or for
providing copies to other public agencies, the fee that may be charged is “limited to the direct cost of producing a copy
of [the] record in [the] electronic format.”(§ 6253.8, subd. (2)(2); see North County Parents Organization v. De-
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partment of Education (1994) 23 Cal.App.4th 144, 148 [ ‘Direct cost’ does not include the ancillary tasks necessarily
associated with the retrieval, inspection and handling of the file from which the copy is extracted”]; 85
Ops.Cal.Atty.Gen. 225, 227-229 (2002).)

*9 If the request is made at a time other than when the data is periodically produced, the fee may additionally include
“the cost to construct [the] record, and the cost of programming and computer services necessary to produce a copy of
the record.”(§ 6253.9, subd. (b)(1).) The fee may similarly cover such additional costs when “[t]he request would
require data compilation extraction, or programming to produce the record.”(§ 6253.9, subd. (b)(2).) In either event,
however, the fee may not include expenses associated with the county's initial gathering of the information, or with
initial conversion of the information into an electronic format, or with maintaining the information.

We conclude that the fee that may be charged by a county for furnishing a copy of parcel boundary map data main-
tained in an electronic format by a county assessor is generally limited to the amount that covers the direct cost of
producing the copy but may include certain other costs depending upon the particular circumstances as specified in the
Act.

Bill Lockyer
Attorney General

Daniel G. Stone
Deputy Attorney General

[EN1]. All references hereafter to the Government Code are by section number only.

[EN2]. Section 6255 states:
“(a) The agency shall justify withholding any record by demonstrating that the record in question is exempt under
express provisions of this chapter or that on the facts of the particular case the public interest served by not dis-
closing the record clearly outweighs the public interest served by disclosure of the record.”
“(b) A response to a written request for inspection or copies of public records that includes a determination that
the request is denied, in whole or in part, shall be in writing.”

[EN3]. Our focus here is the scope of the public's right to inspect and copy records maintained by a county assessor.
We do not address the separate question concerning the circumstances under which such information must be made
available to other government entities. (See, e.g., Rev. & Tax. Code, 8§ 408, subd. (b); State Bd. of Equalization v.
Watson (1968) 68 Cal.2d 307, 312 [State Board of Equalization]; 68 Ops.Cal.Atty.Gen. 209, 219-223 (1985) [Internal
Revenue Service]; cf. 52 Ops.Cal.Atty.Gen. 194, 195-196 (1969) [state inheritance tax appraisers]; see also § 6254.5,
subd. (e) [confidential disclosure of exempt material to governmental agency in performance of official duties does
not constitute waiver of exemption].)

[EN4]. In addition to its specific exemptions, the Act permits a public agency to withhold a requested public record
when “on the facts of the particular case the public interest served by not disclosing the record clearly outweighs the
public interest served by disclosure of the record.”(§ 6255, subd. (a); see, e.g., 84 Ops.Cal.Atty.Gen. 55, 56-60 (2001);
81 Ops.Cal.Atty.Gen. 383, 386-388 (1998).)

[EN5]. Section 6254.7 provides that certain records relating to public health are public records. Section 6254.13 refers
to test questions and other materials used by the Department of Education. We note that subdivision (k) of section
6254 is consistent with subdivision (g) of section 6253.9, quoted above, which exempts electronic records “to which
access is otherwise restricted by statute.”

[EN6]. Subdivision (b) of the statute authorizes an assessor to provide appraisal data to any other county assessor, and
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requires disclosure to specified public officials and agencies. Subdivision (c) concerns the disclosure of information to
the county tax collector, and subdivisions (d) and (e) involve disclosure to a property owner whose property is being
assessed.

[EN7]. Revenue and Taxation Code section 451 concerns the contents of property statements required to be filed by
specified persons. Revenue and Taxation Code section 481 involves information furnished with respect to a change in
property ownership. As noted above, section 6254 provides exemptions from public disclosure. Section 6257 was
repealed in 1998 and replaced by section 6253, quoted above. (Stats. 1998, ch. 620, 8§88 5, 10.)

[EN8]. Sections 27556-27560 refer to maps filed for record in the office of the county recorder, the duties of the
county surveyor, and the preparation of an assessor's maps.

[EN9]. We note that the Act “does not allow limitations on access to a public record based upon the purpose for which
the record is being requested, if the record is otherwise subject to disclosure.”(§ 6257.5; see Fairley v. Superior Court
(1998) 66 Cal.App.4th 1414, 1417-1418;Wilder v. Superior Court (1998) 66 Cal.App.4th 77, 70.)Also, the fact that a
record is costly to produce in the first instance or that a copy thereof may be costly to reproduce for a member of the
public does not cause a public record to become exempt from disclosure.

88 Ops. Cal. Atty. Gen. 153, 05 Cal. Daily Op. Serv. 8771, 2005 Daily Journal D.A.R. 11943, 2005 WL 2464165
(Cal.A.G)

END OF DOCUMENT

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

330


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000222&DocName=CARTS451&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000222&DocName=CARTS481&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS6254&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAGTS6257&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&FindType=Y&ReferencePositionType=S&SerialNum=1998200541&ReferencePosition=1417
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&FindType=Y&ReferencePositionType=S&SerialNum=1998200541&ReferencePosition=1417
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&FindType=Y&SerialNum=1998174235
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4041&FindType=Y&SerialNum=1998174235

	Table of Contents
	Exhibit A
	Exhibit B
	Exhibit C
	Exhibit D
	Exhibit E
	Exhibit F
	Exhibit G
	Exhibit H
	Exhibit I
	Exhibit J
	Exhibit K



