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Hearing: March 29, 2007
ji/regulations/2006/Rulemaking2/CSMAdopt/Item

ITEM 10

ADOPTION OF PROPOSED REGULATORY ACTION
INCORRECT REDUCTION CLAIMS PROCESS

PROPOSED AMENDMENTS TO
CALIFORNIA CODE OF REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 5.
INCORRECT REDUCTION CLAIMS, COMMENCING WITH SECTION 1185

EXECUTIVE SUMMARY

The purpose of this rulemaking is to implement Assembly Bill 2652 (Stats. 2006, ch. 168),
which reforms the Commission’s incorrect reduction claims process. It adds Government Code
sections 17558.7 and 17558.8, which establish processes for either claimant-initiated or
Commission-directed consolidation of incorrect reduction claims, if specific criteria are met.

The notice of proposed rulemaking and the proposed text was mailed on November 17, 2006,
which is more than 45 days prior to the close of the public comment period on January 5, 2007.!
Sixten and Associates submitted written comments and requested a public hearing on the
proposed rulemaking action.”> The hearing was held on January 24, 2007, at 980 Ninth Street,
Sacramento, California. Representatives of the California State Association of Counties SB 90
Service provided oral testimony.® The main issues were: 1) the proposed shortening of the
statute of limitations for filing an incorrect reduction claim from three years to one year
following the date of the Controller's final state audit report, letter, remittance advice, or other
written notice of adjustment notifying the claimant of a reduction, if the notice is dated on or
after July 1, 2007; and 2) the proposed timelines for the opt out process.

Based on the comments received, the Commission, on February 2, 2007, issued modifications to
the text of the proposed regulations along with a notice of the public comment period from
February 2, 2007, through February 20, 2007.* Agreeing that Assembly Bill 2652 did not
address a statute of limitations, staff removed the proposal to shorten the statute of limitations
from three years to one year from this rulemaking proposal. Also, staff modified section 1185.4
to provide a 30-day notice period for claimants to file a written request that an individual
incorrect reduction claim be severed from the Executive Director’s proposed consolidation of
incorrect reduction claims.

' Exhibit A.
? Exhibit B.
3 Exhibit C.
4 Exhibit D.
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On February 16, 2007, Sixten and Associates submitted written comments’ suggesting that one
of the types of State Controller actions that begin the three-year statute of limitations for filing an
incorrect reduction claim in section 1185, subdivision (b), be modified to read “state audit
report” rather than “final state audit report.” It was argued that the Controller’s Office may also
issue revised, corrected, or amended audit reports after a “final” report is issued, and thus,
removing the modifier “final” would eliminate confusion. Staff noted that the Commission’s
intent is to receive the Controller’s final decision and that revised, corrected, or amended audit
reports can also fall under “other written notices of adjustment.” Therefore, staff did not make
any modifications to the rulemaking proposal to address this comment.

Staff’s full response to the oral and written comments is in the Final Statement of Reasons.®

Staff finds that no alternative would be more effective in carrying out the purpose for which the
regulation is proposed or would be as effective and less burdensome to affected private persons
than the proposed regulation.

Staff Recommendation
Therefore, staff recommends that the Commission:

¢ Find that no alternative would be more effective in carrying out the purpose for which the
regulation is proposed or would be as effective and less burdensome to affected private
persons than the proposed regulation.

e Adopt the proposed amendments to California Code of Regulations, title 2, division 2,
chapter 2.5, article 5. Incorrect Reduction Claims, commencing with section 1185.

e Authorize staff to make any non-substantive, technical corrections requested by the
Office of Administrative Law or Barclays Official California Code of Regulations prior
to publication. '

3 Exhibit E.
6 Exhibit F.



PROPOSED AMENDMENTS TO:

CALIFORNIA CODE OF REGULATIONS
TITLE 2. ADMINISTRATION
DIVISION 2. FINANCIAL OPERATIONS
CHAPTER 2.5. COMMISSION ON STATE MANDATES

Article 5. Incorrect Reduction Claims

§ 1185. Incorrect Reduction Claim Filing

(a) To obtain a determination that the Office of State Controller incorrectly reduced a
reimbursement claim, a claimant shall file an "incorrect reduction claim" with the commission.

(b) All incorrect reduction claims shall be filed with the commission no later than:

£-Tthree (3) years following the date of the Office of State Controller's final state audit report,
letter, remittance advice, or other written notice of adjustment notifying the claimant of a

(c) An incorrect reduction claim shall pertain to alleged incorrect reductions in a reimbursement
claim(s) filed by one claimant. The incorrect reduction claim may be for more than one fiscal
year.

(d) All incorrect reduction claims, or amendments thereto, shall be filed on a form provided by
the commission.

(e) All incorrect reduction claims, or amendments thereto, shall contain at least the following
elements and documents:

(1) A copy of the Office of State Controller's claiming instructions that were in effect during the
fiscal year(s) of the reimbursement claim(s).

(2) A written detailed narrative that describes the alleged incorrect reduction(s). The narrative
shall include a comprehensive description of the reduced or disallowed area(s) of cost(s).

(3) If the narrative describing the alleged incorrect reduction(s) involves more than discussion of
statutes or regulations or legal argument and utilizes assertions or representations of fact, such
assertions or representations shall be supported by testimonial or documentary evidence and shall
be submitted with the claim. All documentary evidence must be authenticated by declarations



under penalty of perjury signed by persons who are authorized and competent to do so and be
based upon the declarant's personal knowledge or information or belief.

(4) A copy of-the any final state audit report,-or letter,-er-the remittance advice, or other written
notice of adjustment from the Office of State Controller that explains the reason(s) for the
reduction or disallowance.

(65) A copy of the subject reimbursement claims the claimant submitted to the Office of State
Controller.

(#6) An incorrect reduction claim, or amendment thereto, shall be signed at the end of the
document, under penalty of perjury by the claimant or its authorized representative, with the
declaration that the test-incorrect reduction claim is true and complete to the best of the
declarant's personal knowledge or information or belief. The date signed, the declarant's title,
address, telephone number, and, if available, electronic mail address and facsimile number, shall
be included.

(87) The claimant shall file one original incorrect reduction claim, or amendment thereto, and
accompanying documents with the commission. The original shall be unbound and single-sided,
without tabs, and include a table of contents.

(98) The claimant shall also file two (2) copies of the incorrect reduction claim, or amendment
thereto, and accompanying documents with the commission. The copies may be two-sided and
shall not include tabs.

(F) Within ten (10) days of receipt of an incorrect reduction claim, commission staff shall notify
the claimant if the incorrect reduction claim is complete or incomplete. Incorrect reduction
claims will be considered incomplete if any of the elements required in subsections (¢c) through
(fe) of this section are illegible or not included. Incomplete incorrect reduction claims shall be
returned to the claimant. If a complete incorrect reduction claim is not received by the
commission within thirty (30) days from the date the incomplete claim was returned to the
claimant, the commission shall deem the filing to be withdrawn.

Note: Authority cited: Section 17527(g)-and-(h}, Government Code. Reference: Sections
17551(bd) and 17553(d), Government Code.
§ 1185.041. Review of Incorrect Reduction Claims.

(a) Within ten (10) days of receipt of a complete incorrect reduction claim, commission staff
shall provide a copy of the claim to the Office of State Controller.

(b) Commission staff shall notify the Office of State Controller that written oppositions or
recommendations and supporting documentation in connection with an incorrect reduction claim



shall be filed no more than ninety (90) days from the date the copy of the claim is provided to the
Office of State Controller. The Office of State Controller shall simultaneously serve a copy of
any opposition or recommendation regarding the claim on the claimant and their designated
representative or, if a mailing list is provided by the commission, a copy of any opposition or
recommendation on the claim, must be filed on all parties and interested parties on the mailing
list. Proof of service must be filed with the oppositions or recommendations and supporting
documentation pursuant to section 1181.2. If the oppositions or recommendations regarding an
incorrect reduction claim involve more than the discussion of statutes, regulations or legal
argument and utilizes assertions or representations of fact, such assertions or representations
shall be supported by documentary evidence and shall be submitted with the response. All
documentary evidence must be authenticated by declarations under penalty of perjury signed by
persons who are authorized and competent to do so and be based upon the declarant's personal
knowledge or information or belief.

(c) The claimant and interested parties may submit written rebuttals to the Office of State
Controller's comments. Written rebuttals shall be filed with the commission within thirty (30)
days of service of the Office of State Controller's comments. The claimant shall simultaneously
serve a copy of the written rebuttal on the Office of State Controller or, if a mailing list is
provided by the commission, a copy of the rebuttal, must be served on all parties and interested
parties on the mailing list. Proof of service shall be filed with the written rebuttal and supporting
documentation pursuant to section 1181.2. If the written rebuttal involves more than discussion
of statutes, regulations or legal argument and utilizes assertions or representations of fact, such
assertions or representations shall be supported by documentary evidence and shall be submitted
with the rebuttal. All documentary evidence must be authenticated by declarations under penalty
of perjury signed by persons who are authorized and competent to do so and be based upon the
declarant's personal knowledge or information or belief.

Note: Authority cited: Section 17527(g), Government Code. Reference: Sections 17551(bd) and
17553(d), Government Code.

8 1185.2. Consolidation of Claims Initiated by an Individual Claimant; Intent to Join a
Consolidated Claim.

(a) On behalf of a class of claimants, an individual claimant may initiate the consolidation of
claims alleging an incorrect reduction as described in Government Code section 17558.7, if all of
the following apply:

(1) The method, act, or practice that the claimant alleges led to the reduction has led to similar
reductions of other parties’ claims, and all of the claims involve common guestions of law or
fact.

(2) The common questions of law or fact among the claims predominate over any matter
affecting only an individual claim.

(3) The consolidation of similar claims by individual claimants would result in consistent
decisionmaking by the commission.




(4) The claimant filing the consolidated claim would fairly and adequately protect the interests of
the other claimants.

(b) A claimant that seeks to file a consolidated incorrect reduction claim shall notify the
commission of its intent at the time of filing on a form provided by the commission.

(c) Within ten (10) days of receipt of a consolidated incorrect reduction claim, commission staff
shall notify the claimant if the consolidated incorrect reduction claim is complete or incomplete
pursuant to section 1185, and request the Office of the State Controller to provide the
commission, within thirty (30) days, a list of claimants for whom the Controller has reduced
similar claims under the same mandate, and the date each claimant was notified of an

adjustment.

(d) Upon receipt of the list from the Office of the State Controller, the commission shall notify
the list of other claimants experiencing similar reductions by the Controller under the same
mandate and other interested parties of the original claimant’s intent to consolidate an incorrect
reduction claim.

(e) Within thirty (30) days of receipt of the commission’s notice regarding the original claimant’s
intent to consolidate an incorrect reduction claim, any other eligible claimant may, on a form
provided by the commission, file a notice of intent to join the consolidated incorrect reduction
claim.

(f) All notices of intent to join a consolidated incorrect reduction claim shall comply with
section 1185(h) and contain at least the following elements and documents:

(1) A copy of the final state audit report, letter, remittance advice, or other written notice of
adjustment from the Office of State Controller that explains the reason(s) for the reduction or
disallowance.

(2) A copy of the subject reimbursement claims submitted to the Office of State Controller.

(3) A notice of intent to join a consolidated incorrect reduction claim shall include a certification
by the joint-claimant authorizing the original claimant to act as its representative in the
consolidated incorrect reduction claim, and a declaration under penalty of perjury that the filing
is true and complete to the best of the declarant's personal knowledge or information or belief.
The date signed, the declarant's title, address, telephone number, and, if available, electronic mail
address and facsimile number, shall be included.

(4) The joint-claimant shall file one original notice of intent to join and accompanying
documents with the commission. The original shall be unbound and single-sided, without tabs.

(5) The joint-claimant shall also file two (2) copies of the notice of intent to join and
accompanying documents with the commission. The copies may be two-sided and shall not
include tabs.




(g) Within ten (10) days of receipt of a notice of intent to join a consolidated incorrect reduction
claim, commission staff shall notify the joint-claimant if the notice of intent to join is complete
or incomplete. Notices of intent to join a consolidated incorrect reduction claim will be
considered incomplete if any of the elements required in subsection (f) of this section are
illegible or not included. Incomplete notices of intent shall be returned to the joint-claimant. If a
complete notice of intent to join a consolidated incorrect reduction claim is not received by the
commission within thirty (30) days from the date the incomplete notice of intent was returned to
the joint-claimant, the commission shall deem the filing to be withdrawn.

Note: Authority cited: Sections 17527(q) and 17558.7(q), Government Code. Reference:
Section 17558.7, Government Code.

§ 1185.3 Opting Out of a Consolidated Incorrect Reduction Claim.

Pursuant to Government Code section 17558.7(f), each claimant that files an intent to join a
consolidated incorrect reduction claim may opt out and not be bound by any determination made
on the consolidated claim.

(a) To opt out of a consolidated incorrect reduction claim, claimants shall file a written notice
with the commission within fifteen (15) days of service of the Office of State Controller's
comments. A copy of the notice must be served on all parties and interested parties on the
mailing list. Proof of service shall be filed with the notice pursuant to section 1181.2.

(1) No later than one (1) year after opting out, or within the statute of limitations under

section 1185(b), whichever is later, a claimant that opts out of a consolidated claim shall file an
individual incorrect reduction claim pursuant to commission requirements in order to preserve its
right to challenge a reduction made by the Controller on that same mandate.

(2) If a claimant opts out of a consolidated incorrect reduction claim and an individual incorrect
reduction claim for that entity is already on file with the commission, the individual filing is
automatically reinstated.

Note: Authority cited: Sections 17527(q) and 17558.7(q), Government Code. Reference:
Section 17558.7, Government Code.

8§ 1185.4. Executive Director’s Authority to Consolidate Incorrect Reduction Claims.

(a) The executive director may consolidate part or all of any incorrect reduction claim with
another incorrect reduction claim, if necessary to ensure the complete, fair, or timely
consideration of any incorrect reduction claim.

1b) At least thirty (30) days before the action is taken, the executive director shall
simultaneously serve on the parties and interested parties on the mailing list described in section
1181.2 of these requlations a notice of any proposed action to consolidate.




(2) During the thirty (30) day notice period, a claimant may serve and file a written request that
an individual incorrect reduction claim be severed from the proposed consolidation. Timely
requests to sever shall be approved by the executive director.

(3) Late requests for severing an individual incorrect reduction claim shall be denied. Any party
may appeal to the commission for review of the actions and decisions of the executive director
under this section pursuant to section 1181 of these requlations.

Note: Authority cited: Sections 17527(q) and 17558.8(b), Government Code. Reference:
Sections 17530, 17554, and 17558.8, Government Code.

§ 1185.625. Review of Completed Incorrect Reduction Claims and Preparation of Staff
Analysis.

(ba) Before hearing an individual or consolidated incorrect reduction claim, commission staff
shall prepare a written analysis of the incorrect reduction claim that shall include, but not be
limited to, a review of any statements filed by the Office of State Controller and the claimant's
rebuttal. The analysis shall also include a staff recommendation on whether the claimant's
reimbursement claim was incorrectly reduced.

(eb) At least eight (8) weeks before the hearing or at such other time as required by the executive
director or stipulated to by the claimant and the Office of State Controller, commission staff shall
distribute a draft staff analysis to the Office of State Controller and the claimant and their
designated representative, or, if a mailing list is provided by the commission, a copy shall be
distributed to all parties and interested parties on the mailing list.

(ec) The Office of State Controller and the claimant may file written comments on the draft staff
analysis with the commission. Written comments shall be filed with the commission at least five
(5) weeks before the hearing or as otherwise stipulated to by the parties or determined and
publicized by the executive director. If a mailing list is provided by the commission, a copy of
the comments must be served on all parties and interested parties on the mailing list. Written
comments shall be reviewed by staff and may be incorporated into the final staff analysis
presented to the commission.

Note: Authority cited: Section 17527(g), Government Code. Reference: Section 17551 (kd),
Government Code.



| §1185.036. Withdrawal of Incorrect Reduction Claims.

An incorrect reduction claim may be withdrawn by written application any time before a
decision is adopted or by oral application at the time of hearing. If such application is made the
commission may issue a decision dismissing the claim.

| Note: Authority cited: Section 17527(g), Government Code. Reference: Section 17551 (kd),
Government Code.

| §1185.17. Reinstatement of Costs.
If the commission determines that a reimbursement claim was incorrectly reduced, the
commission shall send the statement of decision to the Office of State Controller and request that

the Office of State Controller reinstate the costs that were incorrectly reduced.

Note: Authority cited: Section 17527(g)-ane-(h}, Government Code. Reference: Section
17551 (bd), Government Code.
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| | EXHIBIT A
STATE OF CALIFORNIA ARNOLD SCHv

COMMISSION ON STATE MANDATES
© p8o NINTH STREET, SUITE 300
~ACRAMENTO, CA B5814
|ONE: (916) 323-3562
rAX: (B18) 445-0278-
E-mall: ceminfo®ocsm.ca.gov

November 17, 2006

TO: ~ All Interested Persons

FROM: . Paula Higashi, Exeguyi@ ector

SUBJECT: Rulemaking Proceeding

Government Code section 17527, subdivision (g); authorizes the Commission to adopt the
proposed regulations. The purpose of this rulemaking is to 1mp1ement AB 2652 (Stats. ’7006
ch. 168), which reforms the Commission’s incorrect reduction claims process.

The Commission proposes to amend and renumber sections 1185, 1185.01, 1185.02, 1185.03,
and 1185.1; and to add sections 1185.2, 1185.3, and 1185.4 of the California Code of
Regulations, title 2, division 2, chapter 2.5.

We invite your participation in the Comumission's Rulemaking Proceeding. Enclosed is the
Comumission's rulemaking packet that includes the following documents:

) o Commission Order to Initiate Rulemaking Proceedings
e Naotice of Proposed Rulemaking
e Initial Statement of Reasons
e . Text of Proposed Regulatory Action

Written comments on the proposed amendments will be accepted until 5:00 p,m. on /
January 5, 2007. The Commission will hold a public hearing if it receives a written request for
a public huaung no later than 15 days before the close of the written comment period. For
details on public paﬂlmpa‘clon please see the enclosed Notice of Proposed Rulemaking.

If you have any questions about the proposed rulemakmg please call Cathy Cruz Jefferson at
(916) 323-8218.

Enclosures - ' o



102



| BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
In the Matter of: No. 06-2
Amendments to Califomia Code of ORDER TO INITIATE
Regulations, Title 2, Division 2, Chapter 2.5, RULEMAKING PROCEEDINGS
Article 5 ' } Incorrect Reduction Claims Process

Pursuant to California Code of Regulations, title 2, section 1189.2, the Commission on State
Mandates (“Commission™) hereby adopts this order to institute rulemaking proceedings in
accordance with the procedures of Government Code sections 11346.2, 11346.4, 11346.8, and
11346.9.

PROPOSED REGULATORY ACTION. The Commission proposes'to amend and renumber
sections 1185, 1185.01, 1185.02, 1185.03, and 1185.1; and to add sections 1185.2, 1185.3, and
1185.4 of the California Code of Regulations, title 2, chapter 2.5, division 2.

AUTHORITY AND REFERENCE. Government Code section 17527, subdivision (g),
authorizes the Commission to adopt the proposed regulations.” The purpose of this rulemaking is
to implement AB 2652 (Stats. 2006, ch. 168), which reforms the Commission’s incorrect
reduction claims process.

WRITTEN COMMENT PERIOD. Any interested person, or his or her authorized
representative, may submit written comments relevant to the proposed regulatory action to the
Commission. The Commission will only consider written comments received at the
Commission’s office by 5:00 p.m. on January 5,2007. Submit comments to:

Cathy Cruz Jefferson, Senior Program Analyst
Commission on State Mandates
980 Ninth Street, Suite 300
- Sacramento, CA 95814.
Phome: (916) 323-3562 FAX: (916) 445-0278
Email: cathy.cruz@csm.ca.gov,

PUBLIC HEARING. The Commission will hold a hearing on January 24, 2007, if it receives a
written request for a public hearing from any interested person, or his or her authorized
representative, no later than December 21, 2006.

Date: [ ® /SD oja JMWW

Paula Higashi, Execu e Director
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TITLE 2. ADMINISTRATION
DIVISION 2. FINANCIAL OPERATIONS
- CHAPTER 2.5. COMMISSION ON STATE MANDATES

NOTICE OF PROPOSED RULEMAKING

The Commission on State Mandates (Commission) proposes to adopt the regulation described
below after considering all comments, objections, and recommendations regarding the proposed
action.

PUBLIC HEARING

The Commission has not scheduled a public hearing on this proposed action. However, the
Commission will hold a hearing if it receives a written request for a public hearing from any
interested person, or his or her authorized 1eplesentat1ve no later than 15 days before the close of
the written comment period.

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments .
relevant to the proposed regulatory action to the Commission. The written comment period
closes at 5:00 p.m. on January 5, 2007. The Commission will consider only comments
received at the Commission offices by that time. Submit comments to:

Cathy Cruz Jefferson, Senior Program Analyst ‘
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

AUTHORITY AND REFERENCE

Government Code section 17527, subdivision (g), authorizes tlhe Commission to adopt the
proposed regulations. The purpose of this rulemaking is to implement AB 2652 (Stats 2006,
ch. 168), which 1efonns the Commission’s incorrect reduction claims process.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The Commission is a seven-member quasi-judicial body authorized to resolve disputes regarding
the existence of state-mandated local programs (Gov. Code, § 17500 et seq.) and to hear matters
involving applications for a finding of significant financial distress (Welf. & Inst. Code,

§ 17000.6). The proposed rulemaking implements AB 2652 (Stats. 2006, ch. 168), which reforms
the Commission’s incorrect reduction claims process. It adds Government Code sections 17558.7

- and 17558.8, which establish processes for either claimant-initiated or Commission-directed

consolidation of incorrect reduction claims, if all of the following apply:

e The method, act, or practice that the claimant alleges led to the reduction has led to
similar reductions of other parties’ ClB.ll'llS and all of the claims involve common
questions of law or fact,

e The common questions of law or fact among the claims predominate over any matter
affecting only an individual claim.
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» The consolidation of similar claims by individual claimants would result in con51stent
dec1s1omna1<mg by the comrmssmn

e The claimant ﬁlmg the consohdated claim would fairly and adequately protect the
interests of the other claimants.

Under Article 5, the Commission proposes to amend and renumber sections 1185, 1185.01,
1185.02, 1185.03, and 1185.1; and to add sections 1185.2, 1185.3, and 1185.4 of the Cahforma
Code of Regulahons title 2, chapter 2.5, division 2.

Section 1185 w111 shorten the statute of limitations for ﬁlmg an mcorrect reduction claim from
three years to one year following the date of the Controller's final state audit report, letter,
remittance advice, or other written notice of adjustment notifying the claimant of a reduction, if
the notice is dated on or after July 1, 2007. It will also eliminate the requirement, when filing an
incorrect reduction claim with the Commission, to submit a copy of aletter sent by the claimant
or the claimant's representative to the Controller explaining why the reduced area(s) of cost in
dispute should be restored.

Section 1185.2 adds a process for the consolidation of claims initiated by an individual claimant
as described in Govern.ment Code section 17558.7.

Section 1185.3 adds a process for opting out of a consolidated incorrect reduct1on claim.

Section 1185.4 adds a process for the executive director to consohdate incorrect reduction claims
as described in Government Code section 17558.8.

Sections 1185.01, 1185.02, 1185.03, and 1185.1 were renumbered and will make only minor,
non-substantlve and technical amendments.

DISCLOSURES REGARDING THE PROPOSED ACTION

The Commission has made the following initial determinations:

Mandate on local agencies and school district: : None
Cost or savings to any state agency: - . . Minor
Cost to any local agency or school district which must be reimbursed

in accordance with Goverriment Code sections 17500 through 17630: None
Other non-discretionary cost or savings imposed on local agencies: Minor
Cost or savings in federal funding to the state: . None

Significant, statewide adverse economic impact directly affecting
business, including the ability of California businesses to, compete with
businesses in other states: - . None

Slgmﬁ cant effect on housing costs: ‘ . None

Cost impacts on a representatwe prlvate person or busmess The Comrmssmn 1s not aware
of any cost'impacts that a representative private person or business would necessarily incur
in feasonable compliance with the proposed action. :
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Adoption of these regulations will not: -
(1) create or eliminate jobs within California;
(2) create new businesses or eliminate emstmg busmesses within Cahfomla or
(3) affect the.expansion of businesses curr ently domg busmess within California,

Small: Business Determination: Because the Commission has no jurisdiction over small
busmesses, the proposed regulatory action will have no impact on small businesses.

CONSIDERATION OF ALT ERNATIVES

In accordance \mth Government Code section 11346.5, subdivision (a)(13), the Comlmssmn

- must determine that no reasonable alternative it considered or that has otherwise been identified

and brought to the attention of the agency would be more effective in carrying out the purpose
for which the action is proposed or would be as effective and less burdensome to affected private
persons than the proposed action.

The Commission invites mterested persons to present statements or arguments with respect to
alternatlves to the proposed 1egu1at10ns during the written comment period. .-

CONTACT PERSONS
Inquiries concerning the proposed administrative action may be directed to:

‘Cathy Cruz Jefferson, Senior Program Analyst
Comunission on State Mandates

980 Ninth Street, Suite 300

‘Sacramento, CA 95814

Telephone: (916) 323-3562

The backup contact person for these inquiries is:

Nancy Patton, Assistant Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814
- Telephone: (916) 323-3562

Please direct requests for copies of the proposed text (the “express terms”) of the ‘regulations the
initial statément of reasons, the modified text of the regulations, if any, or other information upon
which the rulemaking is based to Ms. Cathy Cruz Jefferson at the above address.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Commission will have the entire rulemaking file available for inspection and copying -
throughout the rulemaking process at its office at the above address. As of the date this notice is
published in the Notice Register, the rulemalking file consists of this notice, the proposed text of
the regulations, the initial statement of reasons, and the Commission order to initiate rulemaking
proceedings. Copies may be obtained by contacting Ms. Cathy Cruz Jefferson at the address or
phone number listed above. All persons on the Commission’s interested persons mailing list will
automatically be sent a copy of the rulemaking file.
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AVAILABILITY OF CHANGED OR MODIFIED TEXT

After considering all timely and relevant comments received, and holding a public hearing, if

* . necessary, the Commission may adopt the; proposed regulations substantially as described in this

notice. If'the Commission makes modifications which are sufficiently related to the originally
proposed‘text, it will make the modified text (with the changés clearly indicated) available to the
public for at least 15 days before the Commission adopts the regulations as revised. Please send
requests for copies of any modified regulations to the attention of Ms. Cathy Cruz Jefferson at
the address indicated above. The Commission will accept written comments on the modified
regulations for 15 days after the date on which they are made available.

AVAILABILITY OF THE FINAL STATEMENT OF REASONS

Upon its completion, copies of the Final Statement of Reasons may be obtained by oontactlng
Ms. Cathy Cruz Jefferson at the above address.

AVAILABILITY OF DOCUMENTS ON TH_E INTERNET

Copies of the Notice of Proposed Action, the Initial Statement of Reasons, and the text of the
regulations in underline and strikeout can be accessed through our website at www.csm.ca.goy.
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INITIAL STATEMENT OF REASONS

SPECIFIC PURPOSE OF THE PROPOSED ACTION

The Commission is a seven-member quasi-judicial body authorized to resolve disputes regarding
the existence of state-mandated local programs (Gov. Code, § 17500 et seq.) and to hear matters
involving applications for a finding of significant financial distress (Welf. & Inst. Code,

§ 17000.6). The purpose of this rulemaking is to implement AB 2652 (Stats. 2006, ch. 168), which
reforms the Commission’s incorrect reduction claims process. It adds Government Code

sections 17558.7 and 17558.8, which establish processes for either claimant-initiated or .
Commission-directed consolidation of incorrect reduction claims, if all of the following apply:

e The method, act, or practice that the claimant alleges led to the reduction has led to
- similar reductions of other parties’ claims, and all of the clauns 1nvolve common
questions of law or fact.

o The common questions of law or fact among the clalms predominate over any matter
' ‘affectmg only an individual claim.

o The consolidation of similar claims by 1nd1v1dua1 clalmants would result in conslstent
decisionmaking by the commission.

¢ The claimant filing the consolidated claim would fairly and adequately protect the
interests of the other claimants.

MINOR,.NON-SUBSTANTIVE,
' CLARIFYING AND TECI—[NICAL AMENDMENTS

The Commission edited text of the ex1st1ng regulations for clarity and consistency purposes.
Specifically, the Commission proposes minor, non-substantive, or clarifying technical
amendments in sections 1185.01, 1185.03, and 1185.1.

ARTICLE 5. INCORRECT REDUCTION CLAIMS
SECTION 1185, INCORRECT REDUCTION CLAIM FILING.
Specific Pur, pose of the Regulatz'on

This section specifies the elements and documents requlred for filing an incorrect reduction
claim with the Commission. :

Necessity

Currently, the statute of limitations for filing an incorrect reduction claim is three years following
the date of the Controller's final state audit report, letter, remittance advice, or other written
notice of adjustment notifying the claimant of a reduction. Government Code section 17558.6
authorizes the Commission to review its incorrect reduction claims process in order to provide for
a more expeditious and less costly process. To provide a more expeditious process, the ploposed
changes amend this section to shorten the statute of limitations from three years to one year
following the date of the Controller's final state audit report, letter, remittance advice, or other
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written notice of adjustment notifying the claimant of a reduction; if the notice is dated on or after
July'1,2007. In addition, the proposed changes amend this section to eliminate the requirement,
when filing an incorrect reduction claim with the Commission, to submit a copy of a letter sent
by the claimant or the claimant's reptesentative to the Controller explaining why the reduced
area(s) of cost in dispute should be restored: The ‘Commission no longer requires this document
when Téviewing an incorrect reduction claun ﬁhng The pr 0posed changes are also necessary to
correct the reference c1tat1ons

SECTION 1185.2. CONSOLIDATION OF CLAIMS INITIATED BY AN IN'DIV]DUAL
CLAIMANT; INTENT TO JOIN A CONSOLIDATED CLAIM

. Specific Pur, pose of the Regulatzon

This section establishes the procedures for an 1nd1v1dua1 claunant 1o initiate the consohdatlon of
claims alleging an 1ncor1 ect reduct1on if certain criteria apply, and establishes the procedures for
other claimants to join a consolidated-claim.. This section also specifies the duties of the
Commission staff and the State Controller’s Office upon receipt of a rotice of intent to
consolidate an incorrect reduction claim and notice of intent to join a consolidated claim.

Necessity

This section conforms to AB 2652 that authorizes cla1mant-1mt1ated consohdatlon of incorrect.
reductlon claims.

SECTION 1185.3. OPTING OUT OF A CONSOLIDATED INCORRECT REDUCTION
CLAIM .

Specific Purpose of the Regulation

This section establishes the procedures for optlng outof a consohdated incorrect reductlon claim
and clarifies how a-¢laimant may preserve its right to challenge a reduction made by the
Controller on a mandated program. :

Necessity

- This section conforms to AB 2652 that penmts claimants who join a consohdated incorrect
reduction claim to opt out and not be bound by any determmatmn made on the consolidated
claim. ( «

SECTION 1185.4. EXECUTIVE DIRECTOR’S AUTI—IORITY TO: CONSOLIDATE
INCORRECT REDUCTION CLAIMS.

Specific Purpose of the Regulation

This section establishes the pr ocedures for the executlve du ector’s authority to consolidate
incorrect reduction claims.

Necessity

This section conforms.to AB 2652 that authorizes the executive director to consolidate incorrect
reduction claims, if necessary to ensure the complete fair, or timely consideration of any
1ncorrect reduction claim, ‘ .
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SECTION 1185.02. REVIEW OF COMPLETED INCORRECT REDUCTION CLAIMS AND
PREPARATION OF STAFF ANALYSIS

Specific Purpose of the Regulation

This section specifies the duties of Commission staff in preparing the staff analysis on a
completed incorrect reduction claim, and the process for claimants, state agencies, and interested
parties to participate in review of the staff analysis.

Necessity

AB 2652 authorizes the executive director to consolidate incorrect reduction claims to ensure the
complete, fair, or timely consideration of any incorrect reduction claim. The proposed changes
remove subdivision (a), which provides that the executive director may combine analyses of
incorrect reduction claims if they contain similar issues, because the executive director’s
authority was moved to section 1185.4. The proposed changes are also necessary to renumber
this section and to correct the reference citations.

MATERIAL RELIED UPON TO DEVELOP REGULATIONS

No technical documents, empirical studies, reports or documents have been relied upon to
develop these proposed regulations.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTIONS

The Commission has not identified any reasonable alternatives to the proposed regulatory
actions. The Commission has no jurisdiction over small businesses. ‘Therefore, there is no
adverse impact on small businesses.

ADVERSE ECONOMIC IMPACT ON ANY BUSINESS

The Commission has made an initial determination that there is no adverse economic impact on
any business because the Commission does not have jurisdiction over businesses.-
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PROPOSED AMENDMENTS. TO:

CALIFORNIA CODE OF REGULATIONS
TITLE 2. ADMINISTRATION
) DIVISION 2. FINANCIAL OPERATIONS
'CHAPTER 2.5. COMMISSION ON STATE MANDATES

B |

Article 5. Incorrect Reductibn Claims
8§ 1185. Incorrect Reduction Claim Filing

(a) To obtain a determination that the Office of State Controller incorrectly reduced a -
reimbursement claim, a claimant shall file an "incorrect reduction claim" with the commission.

. (b) All incorrect reduction claims shall be filed with the commission no later than;
(1) tThree (3) years following the date of the Office of State Controller's final state audit report,

letter, remittance advice, or other written notice of adjustment notifying the claimant of a
reduction, if the notice is dated before July 1. 2007,

(2) One (1) year following the date of the Office of State Controller's final state audit repott.
letter, remittance advice, or other written notice of adjustment notifying the claimant of a
reduction, if the notice is dated on or after July 1, 2007. o

(c) An incorrect reduction claim shall pertain to alleged incorrect reductions in a reimbursement
claim(s) filed by one claimant. The incorrect reduction claim may be for more than one fiscal
year. - ' ~

(d) All incorrect reduction claims, or amendments thereto, shall be filed on a form provided by
the commission.

(e) All incorrect reduction claims, or amendments thereto, shall contain at least the following ‘
elements and documents: -

(1) A copy of the Office of State Controller's claiming instructions that were in effect during the
fiscal year(s) of the reimbursement claim(s).

2)A written detailed narrative that describes the alléged incorrect reduction(s). The narrative
shall include a comprehensive description of the redfuced or disallowed area(s) of cost(s).

~(3) If the narrative describing the alleged incorrect reduction(s) involves more than discussion of
statutes or regulations or legal argument and utilizes assertions or representations of fact, such

- assertions or representations shall be supported by testimonial or documentary evidence and shall
be submitted with the claim. All documentary evidence must be authenticated by declarations
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under penalty of perjury signed by persons who are authorized and competent to do so and be
based upon the declarant's personal knowledge or information or belief.

(4) A copy of-the any final state audit report,-ex letter,-ex-the remittance advice, or other written
notice of adjustment from the Office of State Controller that explains the reason(s) for the
reduction or disallowance:

(65) A _cdpy of the subject reimbursement claims the claimant submitted to the Office of State
Controller.

(#6) An incorrect reduction claim, or amendment thereto, shall be signed at the end of the
document, under penalty of perjury by the claimant or its authorized representative, with the
declaration that the test-incorrect reduction claim is true and complete to the best of the
declarant's personal knowledge or information or belief. The date signed, the declarant's title,

address, telephone number, and if available, electroni¢c mail address and facsimile number, shall
be included.

(87) The claimant shall file one original incorrect reduction claim, or amendment thereto, and
accompanying documents with the commission. The original shall be unbound and smgle 51ded
without tabs, and include a table of contents.

(98) The claimant shall also file two (2) copies of the incorrect reduction claim, or amendment
thereto, and accompanying. documents with the commission. The copies may be two-sided and
shall not include tabs.

(f) Within ten (10) days of receipt of an incorrect reduction claim, cominission staff shall notify,

the claimant if the incorrect reduction claim is complete or incomplete. Incorrect reduction '

claims will be considered incomplete if any of the elements required in subsections (dc) through

(fe) of this section are illegible or not included. Incomplete incorrect reduction claims shall be

returned to the claimant. If a complete incorrect reduction claim is not received by the

‘commission within thu'ty (30) days from the date the incomplete claim was 1etu1'ned to the
claimant, the commission shall deem the filing to be withdrawn.

Note: Authority cited: Section 17527(g)—aﬂé—€h} Government Code. Reference: Sections
17551(bd) and 17553(d), Government Code.
§ 1185.011. Review of Incorrect Reduction Claims.

(a) Within ten (10) days of receipt of a complete incorrect reduction claim, commission staff
shall p1ov1de a copy of the claim to the Office of State Controller.

(b) Conumission staff shall notify the Office of State Controller that written oppositions or
recommendations and supporting documentation in connection with an incorrect reduction claun
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-shall be filed no more than ninety (90) days from the date the copy of the claim is provided to the

Office of State Controller. The Office of State Controller shall simultaneously serve a copy of
any opposition or recommendation regarding the claim on the claimant and their designated
representative or, if a mailing list is provided by the commission, a copy of any opposition or
recommendation on the claim, must be filed on all parties and interested parties on the mailing
list. Proof of service must be filed with the oppositions or recommendations and supporting
documentation pursuant to section 1181.2. If the oppositions or recommendations regarding an
incorrect reduction claim involve more than the discussion of statutes, regulations or legal
argument and utilizes assertions or representations of fact, such assertions or representations
shall be supported by documentary evidence and shall be submitted with the response. All
documentary evidence must be authenticated by declarations under penalty of perjury signed by
persons who are authorized and competent to do so and be based upon the declara.nt's personal
knowledge or information or belief.

(c) The claimant and interested parties may submit written rebuttals to the Office of State
Controller's comments. Written rebuttals shall be filed with the commission within thirty (30)
days of service of the Office of State Controller's comments. The claimant shall simultaneously
serve a copy of the written rebuttal on the Office of State Controller or, if a mailing list is
p10v1ded by the commission, a copy of the rebuttal, must be served on all parties and interested

. parties.on the mailing list. Proof of service shall be filed with the written rebuttal and supporting

documentation pursuant to section 1181.2, If the written rebuttal involves more than discussion
of statutes, regulations or legal argument and utilizes assertions or representations of fact, such
assertions or representations shall be supported by documentary evidence and shall be submitted
with the rebuttal. All documentary evidence must be authenticated by declarations under penalty -
of perjury signed by persons who are authorized and competent to do so and be based upon the
declarant's personal knowledge or information or belief.

Note: Authority cited: Section 17527(g), Government Code. Reference: Séction_s_ 1755 1(bd) and
17553(d), Government Code,

§ 1185.2, Consolidation of Claims Inmated by an Ind1v1dual Clalmant Intent to Join a
Consolidated Claim.

(a) On behalf of a class of claimants..an individual claimant may initiate the consolidation of
claims alleging an incorrect reduction as described in Govemment Code section 17558.7. lf all of

the following apply:

(1) The method. act, or practice that the claimant alleges led to the reduction has led to similar
reductions of other parties® claims, and all of the claims involve common questions of law or
fact, :

(2) The common guestions of law or fact among the claims predominate over any matter

affecting only an individual ¢laim,

(3) The consolidation of similar claims by individual claimants would result in consistent
decisionmalking by the commissiorn.
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4) The claimant filing the consolidated claun would fairly and adequately protect the interests of
the othcr claimants. ‘

(b) A claimant that seeks to file a consolidated incorrect reduction claim shall notify the
commission of its intent at_the‘time of filing on a form provided by the conumission.

(c) Within ten (10) days of receipt of a consolidated incorrect reduction claim, commission staff
shall notify the claimant if the consolidated incorrect reduction claim is complete or incomplete
pursuant to section 1183, and request the Office of the State Controller to provide the
comumnission, within thirty (30) days. a list of claimants for whom the Controller has reduced
similar claims under the same mandate. and the date each claimant was notified of an

d] ustment.

(d) Upon 1'e-cei'pt of the list from the Office of the State Controller. the commission shall notify
the list of other claimants experiencing similar reductions by the Controller under the same
mandate and other interested parties of the original claimant’s ititent to consolidate an incorrect
reduction claim.

(&) Within thirty (30) days _of receipt of the commission’s notice regarding the original claimant’s

intent to consolidate an incorfect reduction claim. any other eligible claimant may, on a form

provided by the comnnssmn file a nonce of intent to join the consolidated incorrect 1educt10n
claim.

() All not1ces of intent 1o join a consohdated incorrect reduction claim-shall comply with
section 1185(b) and contain at least the following elements and ‘documents:

(1) A copy of the final state audit report, letter, remittance advice, or other written notice of
adjustment from the Office of State Controller that explains the reason(s) for the reduction or
d1sallowance :

(2) A copy of the subject reimbursement claims submitted to the Office of State Controllc_:r.

(3) A notice of intent to join a consolidated incorrect reduction claim shall include a certification
by the joint-claimant authorizing the original claimaiit to act as its iepreseritative in the
consolidated incorrect reduction claim, and a declaration under penalty of perjury that the filing -
is true and complete to the best of the declarant's personal knowledge or information or belief.
The date signed, the declarant's title, address, telephone numbel and . if available, electronic mail
address and facsimile numbe1 shall be mc]udecl

(4) The joint-claimant shall file one original notice of intent to join and acconmanving
documents with the commission. The original shall be unbound and single-sided. without tabs,

(5) The joint-claimant shall also file two (2) copies of the notice of intent to join and
accompanying documents with the commission. The copies may be two-sided and shall not
include tabs,
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(2) Within ten (10) days of receipt of a notice of intent to join a consolidated incorrect reduction
claim. commission staff shall notify the joint-claimant if the notice of intent to join is complete
or incomplete. Notices of intent to join a consolidated incorrect reduction claim will be
considered incomplete if any of the elements required in subsection (f) of this section are
illegible or not included. Incomplete notices of intent shall be returned to the joint-claimant. Ifa
complete notice of intent 1o join & consolidated incorrect reduction claim is not received by the
commission within thirty (30) days from the date the incomplete notice of intent was returned to
the joint-claimant, the commission shall deem the filing to be withdrawn,

Note: Authority cited: Sections l7’i27( g) and 17538 (), Government Code. Reference:
Section 17558.7, Governiment Code.

§ 1185.3 Opting Out of a Consolidated Incorrect Reduction Claim.

Pursuant to Government Code section 17558.7(f). each claimant that files an intent to join a
consolidated incorrect reduction claim may opt out and not be bound by any determination made
on the consolidated clalm ‘

.(fe-LTo"opt out of a consolidated incorrect reduction claim, claimants shall file a written notice

with tlj'_e commission within fifteen (15) days of service of the Office of State Controller's
comments. A copy of the notice must be served on all parties and interested parties on the
mailing list. Proof of service shall be filed with the notice pursuant to section 1181.2,

(1) Nolater than one (1) vear after opting out, or within the statute of limitations under
section J185(b). whichever is later, a claimant that opts out of a consolidated claim shall file an
individual incorrect reduction claim pursuant to commission requirements in or der to preserve its

right to challenge a 1edueuon made by the Controller on that same mandate.

(2) If a claimant opts out of a consolidated incorrect 1cducti on claim and an individual incorrect
reduction claim for that entity is alreadv on file with the commission, the individual hlmg )
autom’nmllv 1e1nstclted

Note: Authority cited: Sections 17527(g) and 175 58.7(@% Government Code. Reference;
Section 17558.7. Government Code. ‘

8 1185.4. Executive Director’s Authority to Consolidate Incorrect Reduction Claims.

(a) The exeeutwe dueetm may consolidate part or all of a1111ncoueet reduction claim with
another incorrect reduction claim, if necessary to ensure the complete, fair, or umeh
consideration of any incorrect reduction claim.

(b) At least ten (10) days before the action is taken, the executive director shall simultaneously
serve on the parties and interested parties on the mailing list described.in section 1181.2 of these
repulations a notice of any proposed action to consolidate.
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() Any party may opt out of a consolidated incorrect reduction claim as described in
section 1185.1{c).

Note: Authority cited: Sections 175”7(:2) and 17558.8(b). Govemment Code. Refelenee
Sections 17530, 17554, "Ltld 17558. 8 Govemment Code,

§ 1185.025. Review of Completed Incorrect Reduction Claims and Preparation of Staff
Analysis.

(ba) Before hearing an individual or consolidated incorrect reductian claim, commission staff
shall prepare a written analysis of the incorrect reduction claim that shall include, but not be
limited to, a review of any statements filed by the Office of State Controller and the claimant's

- rebuttal. The analysis shall also include a staff recommendation on whether the claimant's
reimbursement claim was incorrectly reduced.

(eb) At least eight (8) weeks before the hearing or at such other time as required by the executive
director or stipulated to by the claimant and the Office of State Controller, commission staff shall
distribute a draft staff analysis to the Office of State Controller and the claimant and their
designated representative; or, if a mailing list i§ provided by the commission, a copy shall be
distributed to all parties and interested parties on the mailing list.

(de) The Office of State Controller and the claimant may file written comments on the draft staff
analysis with the commission., Written comments shall be filed with the commission at least five
(5) weeks before the hearing or as otherwise stlpulated to by the parties or determined and
publicized by the executive director, If a mailing list is provided by the commission, a copy of
the comments must be served on all parties and interested parties on the mailing list. Written
comments shall be reviewed by staff and may be incorporated into the final staff analysis
presented to the commission. '

Note: Authouty cited: Section 17527(g) Government Code. Reference: Section 17551(b_)
Government Code.

§ 1185.036. Withdrawal of Incorrect Reduction Claims.
An incorrect reduction claim may be withdrawn by written application any time before a
decision is adopted or by oral application at the time of hearing. If such application is made the

commission may ISS’LIB a decision dlSl’l’llSSll'lg the claim.

Note: Authority cited: Section 17527(g), Government Code Refelence Section 17551(Jad)
Government Code:
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| §1185.17. Reinstatement of Costs.

If the commission determines that a reimbursement claim was incorrectly reduced, the
commission shall send the statement of decision to the Office of State Controller and request that

the Office of State Controller reinstate the costs that were incorrectly reduced.

Note: Authority cited: Section 17527(g)-and-th), Government Code. Reference: Section
17551(kd), Government Code. ,

119



120 .



Original List Date:

9/14/2000
Last Updated: 11/8/2006
" - List Print Date: 11/17/2008
Claim Number; Regs
lssue: - Commission Regulations

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
on the malling list. A current mailing list is provided with commission correspondence, and a copy of the current mailing
list is available upon request at any time. Except as provided otherwise by commission rule; when a party or interestad
party files any written materlal with the commission concerning a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal.

Code Regs., tit. 2, § 1181, 2.)

Regulations Mailing List

Mr. Sean Walsh

Sacramento, CA 85814

Page: 1

121

: Tel:  (916) 322-2318

Office of Planning & Research

P.O. Box 3044 ' Fax:

Sacramento, CA 85812-3044 '

Mr. Paul Glaab Tel:

Glaab & Associates, Inc. '
- 927 Calle Negocio, Suite M Fax:

San Clemente, CA 92673 '

Director of Human Resources’ Tel: (209) 525-4800
Stanislaus County Office of Education

1100 H St. Fax.  (209) 000-0000
Modesto, CA 95354-2338

Ms. Karen Khanh Poon Tel: (408) 272-5400
Eastside Union High School District

830 North Capitol Avenue : 08) 272-8567

~ San Jose, CA 95133-1316 Fax:  (408) 27

‘City. Administrator Tel: (831) 394-3054
City of Sand City .

Sand City, CA 93955 Faxi  (831) 394
Administration Tel:  (780) 744-1050
City of San Marcos

1 Civic Center Drive ‘ Fax: (760) 744-7543
San Marcos, CA 92069 ’ .

Chief Counsel Tel:  (916) 653-5564
Secretary of State's Office (D-15) '

1500 11th Strest Fax:  (916) 653-4620



Mr, Steve Appels - . . o . Tel:  (316) 654-4027
Department ‘of Mental Health (A 31) ,
1600 5th Street, Room 150

Fax: (916) 654-3198
Sacramento, CA 95814

Ms. Marianne O'Malley . Tel: (916) 318-8315
Legislative Analyst's Office (B-29) S
925 L Street, Sulte 1000

; 916) 324-4281
Sacramento, CA 95814 Fax (916) 3244

Ms. Sandra Thompson-Nobile Tel: (898) 292-3537 |
San Dlego County Office of Education ' ' :
8401 Linda Vista Road, Room 608

Fax: (898 541-0897
San Diego, CA 82111 ax: ) :

The Honorable Cardle V. Migden
Californla State Senaté (E-22)
Callfornia State Capitol : g , 916) 4454792
P.O. Box 942848 | Fax:  (916) 44547
Sacramento, CA 94248-0001

Tel:  (916) 445-1412

Ms. Beth Hunter -

‘Centration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730

Tel: (866) 481-2621.

Fax: (866) 481-2682

Mr. Ram Venkatesan
County of Santa Clara
Controller - Treasurer Department Fax: 408 '289-8629
70 West Hedding Street, East Wing 2nd Floor ax: (408)
San Jose, CA 95110 ' . o

Tel:  (408) 298-5210

Mr. Barry S. Dragon .
Swestwater Union High School Dlstnct

1130 Fifth Awe,
Chula Vista, CA 91911-2896

© Tel: (619) 691-5550

Fax:  (819) 000-0000

Mr. David Wellhouse .
David Welthouse & Associates, Inc.

9175 Klefer Biwd, Sulte 121
Sacramento, CA 95826

Tel:  (916) 368-9244

Fax:  (916) 368-5723

Mr. Stephen J. Ybarra
County of Contra Costa
Auditors/Controller's Office
625 Court St., Room 103
Martinez, CA 94553

Tel: ~ (925) 335-1900

Fax:  (925) 335-1913

Ms. Christine L. Cohen
County of Ventura
County Auditor's Office
800 8. Victoria Avenue .
Ventura, CA 93009-1540

Tel:  (B05) 654-3151

Fax:  (BO5) 854-5081

Page: 2
122



Mr, Leonard Kaye, Esq.

Sacramento, CA 95.821

Page: 3

123

Tel: . (213) 974-8564

County of Los Angeles ,

Auditor-Controller's Office - Fax: (213) 617-8106

500 W. Temple Street, Room 603 o

Los Angeles, CA 90012

Ms, Laurie Sie\,enpiper Tel (415) 459-3008 .

Lozano Smith : ‘

2000 Crow Canyon Place, Suite 200 Fax: (415) 456-3826

San Ramon, CA 94583

Director Tel:  (918) 440-7400

Department of Health Senvices (A-22)

1501 Capital Avenue Fax: (916) 440-7404

P.O. Box 997443

Sacramento, CA 25899-7413

Mr. Arthur Palkowltz Tel: (619) 725-7785

San Diego Unified School District

Office of Resource Development Fax: (619) 725-7564

4100 Normal Street, Room 3209 .

San Diego, CA 92103-B363

Mr. Gary hor Tel:  (916) 324-4014

State Controller's Office (B-08)

Legal Unit, Division of Collections Fax' (916) 327-2563

3301 C Strest, Suite 715 '

Sacramento, CA 95816-3300

Mr. Jon Shame Tel:  (559) 244-5810

Los Rios Community College District

1918 Spanos Court Fax:  (559) 243-1949

Sacramento, CA 25825 :

Ms. Pam Stone Tel:  (916) 485-8102

MAXIMUS

4320 Auburn Blwd., Suite 2000_ Fax: (916).485-01 11

Sacramento, CA 95841

Editor Tel:  (916) 3211111

The Sacramento Bee

2100 U Street Fax:  (916) 000-0000

Sacramento, CA 95814

Mr. JOSGph C. Grazioli Tel: (415) 241-8187

San Francisco Unified School District ' :

135 Vanness Ava., Room 320 Fax' (415) 241-6060

San Francisco, CA 94102 ' ;

Mr. Steve Smith Tel:  (916) 216-4435
" Steve Smith Enterprises, Inc. '

3323 Watt Avenue #291 Fax: (918) 972-0873



Ms. Vicki Crow

Los Angeles, CA 80071

Page: 4

124

Tel:  (559) 488-3496
County of Frasno .
P.O. Box 1247 Fax:  (559) 488-3493
Fresno, CA 83715-1247
Ms. Vicky Perez . Tel:  (650) 312-7777
San Mateo-Foster City School District o
51 West 41st Avenue Fax: (650) 312-7736
PO Box K ‘
San Mateo, CA 94402-0058
Ms. Lynn Furrow Tel:  (916) 000-0000
Chula Vista Elementary School District
B4 East J Streat - Fax: (916) 000-0000 -
Chula Vista, CA 81910 ‘
Mr. Tom Newton ‘ Tel.  (916) 288-5000
California Newspaper Publisher's Association ,
1225 8th Street, Sulte 260 Fax:  (916) 288-8002
Sacramento, CA 95814
Chief Counsel . Tel:  (916) 654-2630
Department of Transportation (B-15)
1120 N Strest Fax:  (916) 654-6128
Sacramento, CA 95814
Ms. Bonnie Ter Keurst Tel: (909) 386-8850
County of San Bernardino ,
Office of the Auditor/Controller-Recorder Fax: (909) 385-8830

- 222 West Hospitallty Lane '

San Bernardino, CA 92415-0018
Ms. Jawetta Robinson Tel: (510) ‘879-8308
Oakland Unified School District ,
1025 Second Avenue, Adm. 308 Fax: (510) 879-1773
Oakland, CA 948606 ‘ ‘
Ms. Sandy Reynolds Tel:  (951) 303-3034
Reynolds Consulting Group, Inc. '
P.Q. Box 884050 Fax:  (951) 303-6607
Temecula, CA 92589
Ms. Susan Geanacou Tel:  (916) 445-3274
Department of Finance (A-15)
815 L Street, Suite 1190 Fax: (916) 324-4888
Sacramento, CA 95814 ' :
Ms. Aurora E, Costales Tel: (213) 633-8825
Los Angeles Unified School District : , ;
355 S, Grand, Suite 807 - Fax: (213) 633-8006



Mr. Bruce Brugmann

San Francisco Bay Guardian
135 Mississippi St.

San Francisco, CA 94107-2536

Tel:  (415) 255-7600

Fax:  (415) 621-2016

Director

Department of Industrial Relations (C-50)
770 L Street

Sacramento, CA 95814

Tel: (916) 324-4163

Fax:  (916) 327-8033

Ms. Alexandra Condon
Californla Teachers Association
6 Red' RiverCt
Sacramento, CA 95831-3036

Tel, (916) 686-7757

Fax: (916) 688-7743

Ms. Staci Heaton
Regional Counsel of Rural Counties

BO1 12th. Street, Suite 6800
Sacramento, CA 95814

Tel: (816) 447-4808

Fax:

Ms. Sherl Cummings
Modesto City Schools
Business Senices Office
426 Locust Street
Modesto, CA 95351

Tel: (209) 576-4179

Fax:

Ms. Lindsay Knadler
MAXIMUS

17310 Red Hill Avenue, Suite 340
indne, CA 92614

Tel:  (949) 440-0845

Fax: (949) 440-0855

Ms. Rhonda Hurst

State Net

Attn: Regulations Department
2101 K Strest

Sacramento, CA 95816

Tel:  (916) 444-0840

Fax:

Ms. Lucllie Ramos
MAXIMUS

4320 Auburn Bhd., Suite 2000
Sacramento, CA 95841

Tel: (916) 485-8102

Fax: (916) 485-0111

Ms. Jennifer L. McQuarrie
Charter Voice

2443 Fair Oaks Bhd., #124
Sacramento, CA 95825

Tel:  (916) 278-4088

Fax: (816) 278-4094

Ms. Carla Castaneda
Department of Finance (A-15)

815 L Street, 11th Floor
Sacramento, CA 95814

Tel: (916) 445-3274

Fax:  (916) 323-9584

Page: 5
125



Ms. Sandra Thormton

Sacramento, CA 95814

Page: 6

126

Tel: (209) 473-2850
Callfornia Teachers Association
8548 Duchess Lane Fax:
Stockton, CA 85209
Mr. Paul Mcintosh Tel: (530) 538-7831
County of Butte _
Chisf Administrative Officer Fax: (530) 538-7120
25 County Center Drive
Oroville, CA 95965-3380
The Honorable Wesley Chesbro Tel: (916) 445-3375
California State Senate (E-22) ,
California Stats Capitol Fax:
P.O. Box 942848
Sacramento, CA 94248-0001
Mr. Robert Miyashiro Te'[: (916) 446-7517 -
Education Mandated Cost Network
1121 L Street, Suite 1060 Fax: (9'16) 446-2011
Sacramento, CA 95814
Vs, Ginny Brummeasls , Tel: (9'16) 324-0256
State Controlier's Office (B-08) '
Division of Accounting & Reporting Fax: (916) 323-6527
3301 C Street, Sulte 500 o
Sacramentp, CA 95816
Ms. Jean Korinke Tel:  (916) 658-8200 °
League of California Cities
1400 K Street, #400 Fax:  (916) 658-8240
Sacramento, CA 85814
The Honorable John Laird Tel: (916) 319-2027
California State Assembly (E-24)
Californla State Capitol Fax:
P.0. Box 942849
Sacramento, CA 94249-0001
Ms. Anne Sheehan Tel: (916) 445-8582
Department of Finance (A-15)
State Capltol, Room 1145 Fax: (916) 324-7311
Sacramento, CA 25814 :
Ms. Amy Hair Tel:  (916) 445-2636
Office of the State Controller Steve Westly
300 Capitol Mall, Sulte 1850 Fax:
Sacramento, CA 95814
Mr. Francisco Lujano Tal: (916) 653-3147
State Treasurer's Office (C-15)
915 Capltol Mall, Room 117 Fax: (916) 653-3125



Mr. J. Steven Worthley

>

Page: 7

127

Tel:  (559) 733-6271
County of Tulare
Administration Building Fax: (559) 733-6398
2800 West Burrel Ave. '

. Visalia, CA 983281
Ms. Sarah Olsen Tel  (310) 318-3070
1551 Gates Awe, Fax:
Manhattan Beach, CA 90266
hr. Stete Kel Tel:  (9716) 327-7523
California State Assoclation of Counties
1100 K Street, Suite 101 Fax:  (916) 441-5507
Sacramento, CA 95814-3941
Mr. Peter Detwiler Tel: (916) 445-9748
Senate Local Government Committee (E-22)
California State Senate
Fax: 8) 000-0000

State Capitol, Room 410 & (918)
Sacramento, CA 95814
Mr. Gerald Shelton : Tel: (9'16) 4450541
California Department of Education (E-08)
Fiscal and Administrative Sendces Division Fax: (916) 327-8308
1430 N Street, Suite 2213 i
Sacramento, CA 85814
MF, Richard Chivaro ’ Tel: (916) 445-2636
State Controller's Office (B-08) '
Legal Office . Fax:  (916) 322-4404
300 Capitol Mall, 18th Floor, Suite 1850
Sacramento, CA 95814
Ms. Ann K. Barnett Tel:  (BO5) BGB-3599
County of Kern '
1115 Truxtun Avenue, 2nd Floor Fax: (B05) 686-3560
Bakersﬁeld. CA 93301 ' ‘
Mr. Allan Burdick Tel: (916) 485-8102
MAXIMUS
4320 Auburn B|Vd, Suite 2000 Fax: (916) 485-0111
Sacramento, CA 85841 '
Mr. Glen Everroad Tel:  (949) 644-3127
City of Newport Beach '
3300 Newport Bivd. Fax:  (949) 644-3339
P. O. Box 1768 4
Newport Beach, CA 92858-1768
Chief Counsel , Tel:  (916) 6572353
Department of Social Senices (A-24)
744 P Strest, MS 17-27 Fax: (918) B57-2281



Sacramento, CA 95814

Sacramento, CA 55818

Page: 8

128

Superintandent Tel: (918} 000-0000

Lemoore Union High School District

101 East Bush Street Fax: (916) 000-0000

Lemoore, CA 83245

Mr., Keith B. Petersen' Tel: (858) 514-8605

SixTen & Associates

5252 Balboa Avenue, Suite 300 Fax: (858) 514-8645

San Diego, CA 92117

Mr.'Christopher McKenzie Tel: (916) 658-8200

League of California Cities

1400 K Street, #400 Fax:  (916) 000-0000

Sacramento, CA 95814 .

Mr. Patrick Day Tel:  (408) 897-2500

San Jose Unified School District

855 Lenzen Avenue Fax:  (408) 997-3171

San Jose, CA 95126-2736

Ms. Annette Chinn Tel:  (316) 8387901

Cost Recovery Systems, Inc,

705-2 East Bidwell Street, #294 Fax: (916) 939-7801

Folsom, CA 95630

Mr. Dave Walrath Tel:  (916) 441-3300

Murdoch, Walrath & Holmes

1130 K Street, Suite 210 Fax:  (916) 441-3893

Sacramento, CA 95814 B

Chief Consultant Tal: (916) OOO-OOOO

Assembly Local Govarnment Committes (E-24) .

California State Assembly Fax: (916) D00-0000

1020 N Street, Room 157

Sacramento, CA 95814

Mr. W, P. Carlson Tel.  (916) 657-8048
 Callfornla Highway Patrol (G-20)

Executive Ofiice Fax:  (916) 657-7324

2555 First Avenue

Sacramento, CA 95818

Mr. Henry Tarke Tel  (619) 692-5578

Health and Human Senices Agency _

Children's Mental Health Fax: (619) 692-8574

P.0. Box 85524 (P531C) '

San Diego, CA 92186-5524

E‘XECUti\JE DiFECtCI)I' © Tel: (800) 451-2732

California State Firefighters' Association

2701 K Street Suite 201 ‘ Fax: (916) 446-5889



SixTen and Associates EXHIBIT B
Mandate Reimbursement Services

{EITH B. PETERSEN, MPA, JD, President Telephone: (858) 514-8605
5252 Balboa Avenue, Suite 807 Fax: (858) 514-8645
D. C 21 1 PR e A T ey E'M i . ¢ i .
San Diego, CA 92117 PR V“/éﬁ:'ﬂ,}»‘ | ail: Kbpsixten@aol.com

F ﬂ'f',‘"’v\« A A
D!L.n.,, £ L Luugd

COMMISSION ON !
December 20, 2006 . ' STATE é][/ﬂiﬁ‘)';f)d@é\f '

Paula Higashi, Executive Director
Commission on State Mandates
U.S. Bank Plaza Building

980 Ninth Street, Suite 300
Sacramento, CA 95814

Attention: Cathy Cruz Jefferson, Senior Program Analyst

Subject: 06-2Rulemaking Proceedings -
Incomrect Reduction Claims Process

Dear Ms. Higashi:

This letter responds to the content of the proposed rulemaking on the above referenced
matter transmitted by the Commission letter dated November 17, 2006.

Title 2, Section 1185 (Amended) Incorrect Reduction Claim Filing

The stated purpose of this rulemaking is to implement the results of AB 2652 (Statutes of
2006, Chapter 168). This legislation was requested by the Commission and passed in
substantially the form proposed by the Commission. The statute of limitations was not a
subject of this legislation. On April 4, 20086, | proposed in writing to Commission staff that
they include the statute of limitations in its proposed legislation. However, that opportunity
was not utilized by Commission staff.

There is no statute (Government Code section) which establishes a statute of limitations
for the filing of incorrect reduction claims, as there is for test claims. It is a question of law
whether a statute of limitations which controls the constitutional entitiement to mandate

- reimbursement can be established or modified by rulemaking in the absence of a source
statute. AB 2652 does not provide a statutory basis to shorten the statute of limitations
from three years to one year. There is no other statute which compels reducing the filing
period.

The Commission staff's statement of “necessity” provides no specific factual basis to
J compel reduction of the filing period. There is no stated factual basis which indicates that
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a shorter filing period would “provide a more expeditious” process. Considering that the
State Controlier has a five-year audit period (three years to commence an audit and two
years to complete the audit) and that incorrect reduction claims can wait more than six
years for action by the Commission, a one-year statute of limitation expedites nothing for
an incorrect reduction claim. Clearly, a one-year filing period wouid hold claimants to a
standard of performance not required, practiced, or apparently contemplated by the state
agencies.

The only significant outcome of reducing the statute of imitations period will be to reduce

the likelihood of incorrect reduction claims being timely filed. It will not improve the

content or adjudication of the claim. A reduced filing period does not improve the ability

of claimants to function within the deliberative mandate reimbursement bureaucracy.

Perhaps, by reducing the number of incorrect reduction claims filed due to lack of time, the

proposed one-year period of limitation could be construed to “expedite” the process since
it would reduce the Commission workioad.

The reduction of the statute of limitations is not necessary for any stated real or
reasonable purpose. It is punitive to those claimants which cannot reasonably take action
within one year. Reasonable people will find it disproportionate to expect incorrect
reduction claim filers to act in one year when the state agencies which process the annual
claims and adjudicate the incorrect reduction claims have never achieved that standard
for their own duties.

Title 2, Section 1185.2 (new) Consolidation of Claims Initiated by an Individual
Claimant

The time periods for action by the parties are too short. As a practical matter, it is unlikely
that claimant-initiated consolidations will occur lf any part of the process is subject to a
one-year statute of limitations.

Voluntary consolidation of claims by claimants presumes that potential consolidators will
have the information needed to consolidate the claim in a timely manner. Controller
payment adjustments and audits occur over a period of years. Potential consolidators will
not be informed of audit or payment actions taken by the state against other claimants in
time to organize a consolidated response. Reliance upon the Controller staff to provide,
within 30 days, a comprehensive list of other claimants with the same payment or audit
actions is misplaced. Currently, Controller staff doesn't reply to the filed incorrect
reduction claims, much less within the 90-days allowed for that response.

‘Title 2, Section 1185.3 (New) Opting Out of a Consolidated Incorrect Reduction
Claim

The fifteen-day period to opt-out starts withithe service of the State Controller's comments.
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It is unclear which “comments” this proposed regulation is citing. Is it the list of other
claimants with similar issues to be provided by the Controller, or the 90-day comment
period provided for by renumbered Section 1185.1 (b)? If it is the latter, it should be noted
that the current practice of the Controller is not to respond to the incorrect reduction claim
until the draft staff analysis, if then.

The opt-out process also creates a new statute of limitations for filing the claim. The
proposed regulation would grant another year to file an individual claim after opting out
even if more than a year has passed from the date of the Controller action which was the
basis for the incorrect reduction claim.

Title 2, Section 1185.4 (New) Executive Director’s Authority to Consolidate
‘ Incorrect Reduction Claims

The time period for action by the claimants to opt out in response to this unilateral action
by the Commission is too short. The Commission will want to consolidate incorrect
reduction claims which have been filed over the course of years. There will be claims
which have been waiting years for Commission action and a fifteen-day period to file a
response to opt out will essentially come as a surprise and allow very little time for the
claimant personnel to communicate with their staff about the issues and contact other
claimants to evaluate the potential benefit of the consolidation. It will be comparable to the
concerns expressed by many test claimants about the accelerated parameters and
guidelines process (even though that process occurs immediately after the statement of
decision, when one would presume the parties are well informed about the issues just
presented at the test claim hearing, which is not the case here).

In addition, the proposed method to opt-out here is unclear because in subdivision (c) the
reference is to renumbered Section 1185.1 (c). This does not appear to be correct, since
that subdivision pertains to rebuttals to the Controller's comments to the incorrect
reduction claim as filed.

Sincerely,

A=

Keith B. Petersen
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Cathy Cruz Jefferson

From: Kbpsixten@aol.com
Sent:  Tuesday, December 19, 2006 12:59 PM
; Cathy Cruz Jefferson

(He Nancy Patton; Paula Higashi
Subject: 068-2 Rulemaking on Incorrects

Hi Cathy

| faxed a letter yesterday requesting that the hearing on the rulemaking be conducted on January 24, as described in the
rulemaking package. | also requested that the receipt of the letter be acknowledged since the due date for such a request is
December 21, 2006.- Please let me know if you got the letter.

Also, | would like to receive the teXt of any modified regulations. - This' appears to reqUire a separate request, so this my request
for that.

Thanks.

Keith B. Petersen, President
SixTen and Associates

5252 Balboa Avenue, Suite 800
San Diego, 92117

\oice: 858-514-8605

Fax: B5B-514-8645
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COPY

RULEMAKING PROCEEDING

INCORRECT REDUCTION CLAIMS PROCESS

TIME: 1:30 p.m.

DATR: Wednesday, January 24, 2007

PLACE: Commission on State Mandates
U.S. Bank Building
Second Floor Conference Room B
Sacramento, California

--00o-~
TRANSCRIPT OF PROCEEDINGS

--000—-~
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Daniel P. Feldhaus
California Certified Shorthand Reporter #6949
Registered Diplomate Reporter, Certified Realtime Reporter

Daniel P. Feldhaus, C.S.R., Inc.
Certified Shorthand Reporters
8414 Yermo Way, Sacramento, California 95828
. Telephone 916.682.9482 Fax 916.688.0723
FeldhausDepo@aol.com
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Wednesday, Janunary 24, 2007, 1:30 p.m.
-=-000~--~

MS. CRUZ: Good afternocon. I am Cathy Cruz
Jefferson, Senior Program Analyst with the Commission on
State Mandates. It is now 1:30 p.m. on Wednesday,
January 24, 2007, in the second floor conference room of
the U.S. Bank Building at 980 Ninth Street, Sacramento,
California, where the Commission on State Mandates is
locéted.

This hearing is being convened to receive public
comments on a proposed rulemaking action by the
Commission on State Mandates. The Commission proposes to
aménd and renumber sections 1185, 1185,01, 1185.02,
1185.03, and 1185.1; and to add sections 1185.2, 1185.3,
and 1185.4 of the California Code of Regulations,

Title 2, chapter 2.5, division 2.

The purpose of this rulemaking is to shorten the
statute of limitations for filing incorrect reduction
claims, and to implement Assembly Bill 2652, Statutes of
2006, Chapter 168, which reforms the Commission's
incorrect reduction claims process by adding Government
Code section 17558.7 and 17558.8.

These sections establish processes for either
claimant-initiated or Commission-directed consolidation

of incorrect reduction claims.

Daniel P. Feldl138, CSR, Inc. 916.682.9482 4
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Under the rulemaking provisions of the
California Administrative Procedure Act, this is the time
and place set for the presentation of statements,
arguments, and contention, orally or in w;iting, for or
égainst changes in thé Commission's regulations. Notice
of the proposed action has previously been published and
sent by mail to interested persons.

This is a quasi-legislative hearing, in which
the Commission carries out .a rulemaking function
delegated to it by the Legislature. Witnesses presenting
testimony at this hearing will not be sworn in, nor will
we engage in cross-examination of the witnesses. We will
take under submission all written and oral statements
submitted or made during this hearing. We will respond
to these comments in writing in the final statement of
reasons.

A certified shorthand reporter will tape-record
this éntire APA rulemaking hearing. The transcript of
the hearing and all exhibits and’evidence presented
during the hearing will be made part of the rulemaking
record.

Written comments from interested persaons will be
accepted during the hearing. No further comments will be
received after the hearing is adjourned.

o

If you've brought written comments with you to

Daniel P. Fe13gus, CSR, Inc. 916.682.9482 5
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submit during this hearing, please give them to me before
we adjourn.

We will notify all interested persons of any

~changes to the proposed regulatiéns or about any new

material relied upon in proposing these regulations prior
to adoption. Such notice will be sent to everyone who
submits written comments during the written comment
pefiod, anyone who testifies today, and everyone who asks
for such notification.

When you entered the room, you were offered the
attendance sheet to sign your name, with a space to
indicate if you want to make oral comments on the
proposed regulations. ‘No one may be excluded from
participation in these proceedings for failufe»to
identify themselves. However, the names and information
on the attendance sheet will be used to provide notices,
and will become part of the rulemaking record.

Please sign the attendance sheet, even if you do
not plan on speaking.

We will call upon you to present your oral
comments in the order you signed the sheet. After we
hear from everyone who signed in, we will hear from any
late-comers or anyone else who ‘wishes to be heard.

When testifying, please begin by stating your

)

name and identifying the organization you represent.

Daniel P. Feldl140, CSR, Inc. 916.682.9482 6
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At this point, the rulemaking record includes
the following:

The Commission order to initiate rulemaking
proceedings;

The notice of proposed action, published in the
California Regulatory Notice Register on November 17,
2006;

The initial statement of reasoﬁs, the proposed
text;

The economic and fiscal impact statement; and

Written comments received to date.

These proposed regulations were duly noticed
more than 45 days prior to today's hearing. Copies of
the notice, the text of the proposed regulatory action,
the initial statement of reasons and the proposed
rulemaking calendar were mailed to all interested persons
who requested rulemaking notices.

At this point, we will begin public testimony.

MS. STONE: This is Pam Stone on behalf of the
CSAC SB 90 Committee. I would like to request --

MR. BURDICK: I go first because I've signed in
already.

MS. STONE: -- to go first because I have a
contemporaneous hearing going on upstairs, if that's all

ol

right.

Daniel P. Feldy 413, CSR, Inc. 916.682.9482 I
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MS. CRUZ: That's fine.

MR. BURDICK: That's all right.

MS. STONE: 1Is that okay, Allan? Do you want to
go first? Because I've got my prehearing upstairs going
on now.‘

MR. BURDICK: Go ahead, Pam.

MS. STONE: First of all, I would like to object
to the amendment of section 1185, subsection (b) (2), with
regard to the alteration of the statute of limitations
from three years to one year.

First of all, there is no authority for the
Commission to unilaterally reduce a statutorily-driven
three-year statute of limitations to one year. There has
been no demonstration of factual or.legal necessity
therefore.

And, at present, that does eliminate one avenue
that is available to claimants. This would require, for
example, that an incorrect reduction cioim be filed one
year after receipt of the State Controller's final audit
report.

The State Controller does have a methodology by
which final'audit reports can be appealed through their
own internal process. This pafticular one-year statute
of limitations would preclude the total avenue of going

n

through the internal State Controller's Office process
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for review of a final audit report after it is exhibited
due to the shortening of the statute of limitations; and,
therefore, could result in increased filings of incorrect
reduction claims on final audit reports, which, were the
three-year statute of limitations to remain in effect,
not so require. So, therefore, we believe that the
shortening of the statute of limitations will actually,
in fact, result in an increase in filing incorrect
reduction claims as sort of a placeholder pending further
negotiations.

Secondly, it's not necessary to reduce the
statute of limitations for any expeditiousness, since it
now takes in excess of six years for the Commission on
State Mandates to hear an incorrect reduction claim once
it is filed. So, therefore, the shortening of the
incorrect reduction claim, statute of limitations on the
front end, is not necessarily going to result in any
gquicker determination of the actual reduction claim
itself. |

Next, 1is that the Commission on State Mandates
wisheé to have a very short 15-day period under
section 1185.3 to opt out of an incorrect reduction claim
being limited to 15 days.

Unfortunately, this does not take into account

o

the reality of local government. Oftentimes, a 15-day

Daniel P. Feldi 435, CSR, Inc. 916.682.9482 9
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period cannot be met because an individual charged with
the responsibility for handling this matter may need
Supervisorial approval and/or may be out of the office
and someone else may not have the total knowledge to be

able to handle this particular matter. A 1l5-day opt-out

-period will result in substantial harm to local

government.

And, again, this is not adequate for local
governmental personnel to communicate with staff, obtain
the approvals necessary to make a rational determination
as to whether to remain in or opt out of an incorrect
reduction claim.

Also, it presents the issue, too, of discussion
within local governmental agency as to what agency is
best able to proceed with the incorrect reduction claim
when you have consolidated incorrect reduction claims.

Again, also with regard to the consolidation of
incorrect reduction claims issued by claimant under
section 1185.2, we believe it's unlikely that there will
be claimant-initiated consolidations if there is a
one-year statute of limitations.

Basically, you have a situation where various
judgments will be made by a Controller over a series of
years. There may be issues in common; but with a

one-year statute of limitations, it may result in the

Daniel P. Feld144s, CSR, Inc. 916.682.9482 : 10
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inability to so consolidate if you have one agency who is
audited in the beginning with a one-year statute of
limitations, and another agency with similar issues whose
audit does not take place for a year or two thereafter.

So, therefore, we do not believe that this is
going to result in an expeditious or efficacious
methodology for consolidation of claims.

Additionally, in the past, the claimants and the
executive director worked together to do a stipulation
for consolidation of incorrect reduction claims, when
there have been common issues of law, in fact, which has,
in fact, worked without the short timelines for opting
in, consolidating, or .opting out, which we believe has
worked quite efficaciously.

So, therefore, on that basis, we do not believe
that this particular methodology is the best method to be
able t§ join in.

In essence, it is taking a process and creating
a number of very short timelines which are not iﬁ statute
and for which the Commission does not have authority,
i.e., the reduction of the three-year statute of
limitations to one, in creating ten-day, 30-day, 15-day,
90-day statutes of limitations within which actions must
be ﬁaken on a very complex issue, which will preclude

active negotiations with the State Controller's Office,

Daniel P. Feld 45, CSR, Inc. 916.682.9482 11
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and within one's own agency toAdetermine the most
efficacious methodology for having a unified hearing on
issues of fact and law.

And we would also join in the statements made by
Keith'Petersen of SixTen and Associates.

And if you will excuse me, I have a prehearing
upstairs.

MS. CRUZ: Thank you.

MS. STONE: Thank you very much,

MS. CRUZ: Mr. Burdick®?

MR. BURDICK: Yes, my name is Allan Burdick.
I'm a staff director of the CSAC SB 90 Service. It's a
membership service of the California State Association of
Counties, an organization representing all 58 counties
and all 296 supervisors in the state of California. I'm
here to make comments cnly on the statute of limitations,
and to object to the change in the statute of
limitations.

I have attended every meeting of the Commissiocn
on State Mandates, but one, since its creation in 1985.
And to my knowledge, there has only been one series of
extensive discussions on the statute of limitations.
That happened in the earlier days, and a lot of testimony
was brought forth. And the issue primarily was

established based on evidence and information presented

Daniel P. Feld146, CSR, Inc. 916.682.9482 12
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by a Mr. Arnold Schuller, who then was the Chief Deputy
Controller for the State of California, who argued and
presented evidence that it should be three years, and
that should be the statute of limitations.

There was agreement and adoption at that point,
I think by the Commission, on the action taken at hand.
And ever since that time, I think everybody has agreed
and felt that that was the correct interpretation, and
that fhe three years is the proper statute of
limitations.

We do object to the fact that, at this point in
these regulations, trying to establish something other
than the three-year statute of limitations.

And I want to thank you very much for the
opportunity to present our views.

I would also like to comment, we support those
views of Ms. Stone and Mr. Petersen as they relate to the
statute of limitations.

Thank you very much.

MS. CRUZ: Thank you.

Is there anyone else present that would like to
testify or make any comments?

Okay, it is now 1:45. We will wait until about
two o'clock to adjourn the meeting.

Thank you all for your comments.
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(Discuésion off record from 1:45 p.m. to

1:50 p.m.)

MS. CRUZ: Okay, it is now 1:50. We'll wait
about another ten minutes for additional comments, and
then we will adjburn the meeting. |

(Discussion off record from 1:50 p.m. to

1:55 p.m.)

MS. CRUZ: It is now 1:55. We'll wait another
five minutes to see‘if we have any additional comments or
witnesses walk in, and then we will adjourn.

(Discussion off record from 1:55 p.m. to

2:05 p.m.)

MS. CRUZ: It.is now 2:05 p.m., and the meeting
is adjourned.

Thank you.

(Proceedings concluded at 2:05 p.m.)

--000--

Daniel P. Fe! 48ius, CSR, Inc. 916.682.9482 - 14




TRANSCRIBER'S CERTIFICATE

This is to certify that: I transcribed to the
best of my ability from one audio recording tape-recorded
by Daniel P. Feldhéus, CSR, Inc.; and the foregoing pages
1 to 15, inclusive, contain a full statement and record
of said audio recording.

I further certify that I am not of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcome of
the cause named in said captioﬁ.

In witness whereof, I have hereunto set my hand

on the 31st of January 2007.

Daid P M

Daniel P, Feldhaus

California CSR #6949
Registered Diplomate Reporter
Certified Realtime Reporter

Daniel P. Feldi 493, CSR, Inc. 916.682.9482 15




150



!
STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814
|ONE: (816) 323-3562
Xt (818) 445-0278
E-mell: cam|nfo@csm.ca.gov

ARNOLD EXHIBIT D

February 2, 2007
. TO: All Interested Pers
FROM: Paula Higast e Director

SUBJECT: NOTICE OF MODIFICATIONS TO TEXT OF PROPOSED REGULATIONS
Incorrect Reduction Claims Process

Pursuant to the requirements of Government Code section 11346.8, subdivision (c), and
California Code of Regulations, title 1, section 44, the Commission on State Mandates
(Commission) is providing notice of changes made to proposed regulation sections 1185 and -
1185.4, which were the subject of a regulatory hearing on January 24, 2007. These changes are
in response to comments received regarding the proposed regulations.

If you have any comments regarding the proposed changes, the Commission will accept written
comments between February 2, 2007, and February 20, 2007. All written comments must be
submitted to the Commission no later than 5:00 p.m. on February 20,2007, and addressed to:

Comimission on State Mandates
Attn: Cathy Cruz Jefferson
980 Ninth Street, Suite 300
Sacramento, CA 95814
All written comments received by February 20, 2007, which pertain to the indicated changes will .
be reviewed and responded to by the Commission staff as part of the compilation of the
- rulemaking file. Please limit your comments to the modifications to the text. '

If you have any questions, please contact Cathy Cruz Jefferson at (916) 323-8218.

~ Enclosure
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" PROPOSED AMENDMENTS TO:

~ CALIFORNIA CODE OF REGULATIONS
TITLE 2. ADMINISTRATION
DIVISION 2. FINANCIAL OPERATIONS
CHAPTER 2.5. COMMISSION ON STATE MANDATES

Article 5. Incorrect Reduction Claims
§ 1185, Incorrect Reduction Claim Filing

(2) To obtain a determination that the Office of State Controller incorrectly reduced a
reimbursement claim, a claimant shall file an "incorrect reduction claim" with the commission.

(b) All incon‘ept reduction claims shall be filed with the commission no later thans
Ea=Lthree (3) yeais following the date of the Office of State Controller's final state audit report.

letter, remittance adv1ce or other written notice of adjustment notifying the claimant of a
reduction=ifthasnaticatadatad bolors

(c) An incorrect reduction claim shall pertain tp alleged incorrect reductions in a reimbursement
claim(s) filed by one claimant. The incorrect reduction claim may be for more than one fiscal
year. . .

(d) All incorr ect reduction clalms or amendments thereto, shall be filed on a form provided by
the commission.

(e) All incorrect reduction claims, or amendments thereto, shall contain at least the following
elements and documents:

(1) A copy of the Office of State Controller's claiming instructions that were in effect during the
fiscal year(s) of the reimbursement claim(s). .

(2) A written detailed narrative that describes the alleged incorrect reduction(s). The narrative
shall include a comprehensive description of the reduced or disallowed area(s) of cost(s).

(3) If the narrative describing the alleged incorrect reduction(s) involves more than discussion of
statutes or regulations or legal argument and utilizes assertions or representations of fact, such
assertions or representations shall be supported by testimonial or documentary evidence and shall
be submitted with the claim, All documentary evidence must be authenticated by declarations ‘
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under penalty of perjury signed by persons who are authorized and competent to do so and be
based upon the declarant's personal knowledge or information or belief.

(4) A copy of-the any final state audit report,-ex letter,-ez-the remittance advice, or other written
notice of adjustment from the Office of State Con’noller that explains the reason(s) for the
reduction or disallowance,

(65) A copy of the subject 1e1mbu1 sement claims the claimant submitted to the Office of State
Controller. . :

(76) An incorrect reduction claim, or amendment thereto, shall be signed at the end of the
document, under penalty of perjury by the claimant or its authorized representative, with the
declaration that the test-incorrect reduction claim is true and complete to the best of the
declarant's personal knowledge or information or belief. The date signed, the declarant's title,

address, telephone number, and, if available, electronic mail address and facsimile number, shall
be included.

(87) The claimant shall file one original incorrect reduction claim, or amendment thereto, and
accompanying documents with the commission. The original shall be unbound and single-sided,
without tabs, and include a table of contents.

(98) The claimant shall also ﬁle two (2) copies of the incorrect reduction claim, or amendment
thereto, and accompanying documents with the commission. The copies may be two-sided and
shall not include tabs.

(f) Within ten (10) days of receipt of an incorrect reduction claim, commission staff shall notify
the claimant if the incorrect reduction claim is complete or incomplete. Incorrect reduction
claims will be considered incomplete if any of the elements required in subsections (d¢) through
(fe) of this section are illegible or not included. Incomplete incorrect reduction claims shall be
returned to the claimant. If a complete incorrect reduction claim is not received by the
commission within thirty (30) days from the date the incomplete claim was returned to the
claimant, the commission shall deem the filing to be withdrawn.

Note: Authority cited: Section 17527(g)-and-¢h), Government Code. Reference: Sections
17551(bd) and 17553(d), Government Code.
§ 1185.811. Review of Incorrect Reduction Claims.

(a) Within ten (10)-days of receipt of a complete incorrect reduction claim, commission staff
shall provide a copy of the claim to the Office of State Controller. :

(b) Commission staff shall notify the Office of State Controller that written oppositions or ~ ®
recommendations and supporting documentation in connection with an incorrect reduction claim
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shall be filed no more than ninety-(90) days from the date the copy of the claim is provided to the
Office of State Controller. The Office of State Controller shall simultaneously serve a copy of
any opposition or recommendation regarding the claim on the claimant and their designated
representative or, if a mailing list is provided by the commission, a copy of any opposition or
recommendation on the claim, must be filed on all parties and interested parties on the mailing
list. Proof of service must be filed with the oppositions or recommendations and supporting
documentation pursuant to section 1181.2. If the oppositions or recommendations regarding an
incorrect reduction claim involve more than the discussion of statutes, regulations or legal
argument and utilizes assertions or representations of fact, such assertions or representations
shall be supported by documentary evidence and shall be submitted with the response. All
documentary evidence must be authenticated by declarations under penalty of perjury signed by
persons who are authorized and competent to do so and be based upon the declarant's personal
knowledge or information or belief.

(c) The claimant and interested parties may submit written rebuttals to the Office of State
Controller's comments, Written rebuttals shall be filed with the commission within thirty (30) .
days of service of the Office of State Controller's comments. The claimant shall simultaneously
serve a copy of the written rebuttal on the Office of State Controller or, if a mailing listis
provided by the commission, a copy of the rebuttal, must be served on all parties and interested
parties on the mailing list. Proof of service shall be filed with the written rebuttal and supporting
documentation pursuant to section 1181.2. If the written rebuttal involves more than discussion
of statutes, regulations or legal argument and utilizes assertions or representations of fact, such
assertions or representations shall be supported by documentary evidence and shall be submitted
with the rebuttal. All documentary evidence must be authenticated by declarations under penalty
of perjury signed by persons who are authorized and competent to do so and be based upon the
declarant's personal knowledge or information or belief.

Note: Authority cited: Section 17527(g), Government Code. Reference: Sectiong 17551(bd)_and
17553(d), Government Code.

1185.2. Consolidation of Claims Initiated by an Individual Claimant; Intent to Join a
Consolidated Claim.

( a) On behalf of a class of claimants. an individual clajimant may initiate the consolidation of

claims alleglng an incorrect reduction as descrlbed in Government Code section 17558.7, if all of
the following amalv

(1) The method. act, or practice that the claimant alleges led to the reduction has led to similar

reductions of other parties’ claims, and all of the claims involve common guestions of law or
fact, ‘ .

(2) The common questions of law or fact among the claims predominate over any matter

affecting only an individual claim.

(3) The consolidation of similar claims by individual claimants would result in consistent
decisionmaking by the commission.
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(4) The claimant filing the consohdated claim would fairly and adeguately protect the interests of

' the other claimants.

(b) A claimant that seeks to file a consolidated incorrect reduction claim shall notify the
commission of its intent at the time of filing on a form provided by the commission.

(c) Within ten (10) days of receipt of & consolidated incorrect reduction claim, commission staff
shall notify the claimant if the consolidated incorrect reduction claim is complete or incomplete
pursuant to section 1185, and request the Office of the State Controller to provide the
commission, within thirty (30) days, a list of claimants for whom the Controller has reduced

similar claims under the same mandate. and the date each claimant was notified of an
adjustment,

(d) Upon receipt of the list from the Office of the State Controller. the commission shall notify

the list of other claimants experiencing similar reductions by the Controller under the same
mandate and other interested parties of the ouglnal claimant’s intent to consolidate an incorrect

reduction claim.

v (30).days of receipt of the commission’s notice regarding the original claimant’s
intent to_consolidate an incorrect reduction claim. any other eligible claimant may, on a form

provided by the con:umssmn= file a notice of intent to join the consohdated incorrect reduction
claim. : ‘

(D) All notices of intent to join a consolidated incoirect reduction claim shall comply with

section 1185(b) and contain at least the following elements and documents:
(1) A copy of the final state audit report. letter, remittance advice, or other written notice of

adjustment from the Office of State Controller that explains the reason(s) for the reduction or
disallowance. .

(2) A copv of the subject reimbursement claims submitted to the Office of State Controller.

3) A notice of intent to join a consolidated incorrect reduction claim shall include a certification
by the joint-claimant authorizing the original claimant to act as its representative in the
consolidated incorrect reduction claim. and a declaration under penalty of perjury that the filing
is true and complete to the best of the declarant's personal knowledge or information or belief.

The date signed, the declarant's title, address, telephone number. and, if available, electronic mail
address and facsimile n{umber.» shall be included, :

(4) The ioijltfciaimant shall file one original notice of intent to join and accompanying
documents with the commission. The original shall be unbound and single-sided. without tabs.

(5) The joint-clatmant shall also file two (2) copies of the notice of intent to join and
accompanving documents with the commission. The copies may be two-sided and shall not
include tabs. - , A
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() Within ten (10) days of receipt of a notice of intent to join a consolidated incorrect reduction
claim, commission staff shall notify the joint-claimant if the notice of intent to join is complete .
or incomplete. Notices of intent to join a consolidated incorrect reduction claim will be
considered incomplete if any of the elements required in subsection (f) of this section are
illegible or not included. Incomplete notices of intent shall be returned to the joint-claimant, Ifa
complete notice of intent to join a consohdated incorrect reduction claim is not received by the
commission within thirty (30) days from the date the incomplete notice of intent was returned to
the joint- clalmant the commission shall deem 1he ﬁhng to be w1thd1awn

Note: Authority 01ted Sectlons 17527( o) and 17558 7( o), Govermment Code. Reference:
Section 17558.7. Govemment Code.

§ 1185.3 Opting Out of a Consolidated Incorrect Reduction Claim.

Pursuant to Govemment Code section 17558.7(f). each claimant that files an intent to join a
consolidated incorrect reduction claim mayv opt out and not be bound by any determination made
on the consolidated claim. -

(a) To opt out of a consolidated incorrect reduction claim. claimants shall file a written notice
_ with the commission within fifteen (15) days of service of the Office of State Controller's
comments. A copy of the notice must be served on all parties and interested parties on the
mailing list. Proof of service shall be filed with the notice pursuant to section 1181.2,

T

(1) No later than one (1) vear after opting out, or within the statute of limitations under
section 1185(b), whichever is later. a claimant that opts out of a consolidated claim shall file an.

individual incorrect reduction claim pursuant to commission requirements in order to preserve its
right to challenge a reduction made by the Controller on that same mandate. .

(2) If a claimant opts out of a consolidated incorrect reduction claim and an {ndividual incorrect

reduction claim for that entity is already on file with the commission, the individual filing is
automatically reinstated. : :

Note: Authority mted Sections 17527(g) and 17558.7(g). Government Code Reference
Section 17558 7. Government Code.

1185.4. Executive Director’s Authoritv. to Consolidate Incorrect Reduction Claims.

(a) The executive director may consolidate part or all of any incorrect reduction claim with
another incorrect reduction claim. if necessary to ensure the complete. fair, or timely
consideration of any incorrect reduction claim. '

(15) At leasttea-a0) thirty (30) days before the action is taken. the executive diréctor shall
simultaneously serve on the parties and interested partjes on the mailing list described in section
1181.2 of these regulations a notice of any proposed action to consolidate.
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2 Duun ethu 30) da not1ce e110d aclaunautma serve and file awntten re uest that

may appeal to the commission for review of the actions and decisions of the executlve dgrectox
under this section pursuant to section 1181 of these regulations.

Note: Authority cited: Sections 17527( o) and 17558.8(b), Government Code. Reference:
Sections 17530, 17554, and 17558.8, Government Code.

§ 1185.825. Review of Completed Incorrect Reduction Claims and Preparatlon of Staff
Analysis.

| (ba) Before hearing an individual or consolidated incorrect reduction claim, commission staff
shall prepare a written analysis of thie incorrect ieduction claim that shall include, but not be -
limited to, a review of any statements filed by the Office of State Controller and the claimant's
rebuttal. The analysis shall also include a staff recommendahon on whether the claimant's
reimburs ement claim was 111c01'rect1y reduced.

(eb) At least eight (8) weeks before the hearing or at such other time as required by the executive
director or stipulated to by the claimant and the Office of State Controller, commission staff shall
distribute a draft staff analysis to the Office of State Controller and the cl'annant and their
designated representative, or, if a mailing list is provided by the commission, a-copy shall be -
chstnbuted to all parties and interested parties on the mailing list.

(de) The Office of State Controller and the claimant may file written comments on the draft staff
analysis with the commission. Written comments shall be filed with the commission at least five
(5) weeks before the hearing or as otherwise stipulated to by the parties or determined and
publicized by the executive director. If a mailing list is provided by the commission, a copy of
the comments must be served on all parties and interested parties on the mailing list. Written
comments shall be reviewed by staff and may be mcorporated into the final staff analysis

' presented to the commission.

Note: Authority cited: Section 17527(g) Govemment Code. Reference: Section 17551(13d)
- Government Code..
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[ § 1185.836. Withdrawal of Incorrect Reduction Claims.

An incorrect reduction claim may be withdrawn by written application any time before a
decision is adopted or by oral application at the time of hearing. If such application is made the
commission may issue a decision dismissing the claim.

| Note: Authority cited: Section 17527(g), Government Code. Reference: Section 17551(bkd),
Government Code.

| §1185.17. Reinstatement of Costs.

If the commission determines that a reimbursement claim was incorrectly reduced, the
commission shall send the statement of decision to the Office of State Controller and request that
the Office of State Controller reinstate the costs that were incorrectly reduced.

Note: Authority cited: Section 17527(g)-and-@s), Government Code. Reference: Section
17551 (bd), Government Code. '
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TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
A current mailing list is provided with commission correspondence and a copy of the current malling
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission concerning a claim, it shall mmultaneously serve a copy of the written
material on the parties and interested parties to the clelm identified on the mailing list provided by the commission. (Cal.

on the mailing list.

Original List Date: 8/14/2000
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RECEIVED

February 16, 2007 FEB 2 | 2007

MISSION ON
SONEMRNDATES

Paula Higashi, Executive Director
Commission on State Mandates
U.S. Bank Plaza Buiiding

980 Ninth Street, Suite 300
Sacramento, CA 95814

‘Attentlon Cathy Cruz Jefferson, Senior Program Analyst

Subject 06 2 Rulemaklng Proceedlngs |
Incorrect Reductron Clarms Process

Dear Ms. Higashi:

This letter responds to the amended proposed rulemaking language for the above
referenced matter transmitted by the Commnission letter dated February 2, 2007.

Title 2, Section 1185 (Amended) Incorrect Reduction Claim Filing

Section 1185, subdivision (b) lists the type of State Controller actions which begin the
three-year statute of limitations for filing of an incorrect reduction claim. The first
enumerated action is a “final state audit report.” The modifier “final” may present an
interpretation problem. Currently, the Controller's practice is to issue a “draft” audit report
for comment, followed thereafter by the “final” audit report. However, in practice, the®
Controller has also issued corrected “final” audit reports which change the findings reported
in the original “final” audit report. It can be anticipated that there will continue to be several
types of audit reports: final, revised, corrected, or amended.

| recommend that the modifier “final” be removed from the proposed language so that the
proposed language simply reads “state audit report.” This would remove any confusion
regarding the effect of corrected, revised, oramended audit reports. Each of these is also

a “final” audit’ report wh|ch when issued, will “restart” the statute of limitations. To the
contrary, | believe we can assume as a matter of law or practice that “draft” audit reports
have no legal effect in terms of the statute of limitations.
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for

Paula Higashi, Executive Director 2 February 16, 2007

The alternative is to provide language which attempts to enumerate all potential types of
audit reports, such as “final, revised, corrected, or amended audit report.” In terms of
statutory construction, enumeration creates the risk of exclusion, so it would be better to
be inclusive by eliminating any modifier and simply use the words “state audit report.”

Sincerely,

T F st

Keith B. Petersen
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" EXHIBIT F

FINAL STATEMENT OF REASONS
SPECIFIC PURPOSE OF THE PROPOSED ACTION

The Commission is a seven-member quasi-judicial body authorized to resolve disputes regarding
the existence of state-mandated local programs (Gov. Code, § 17500 et seq.) and to hear matters
involving applications for a finding of significant financial distress (Welf. & Inst. Code,

§ 17000.6). The purpose of this rulemaking is to implement AB 2652 (Stats. 2006, ch. 168), which
reforms the Commission’s incorrect reduction claims process. It adds Government Code

sections 17558.7 and 17558.8, which establish processes for either claimant-initiated or
Commission-directed consolidation of incorreéct reduction claims, if the following apply:

o The rhethod, act, or practice that the claimant alleges led to the reduction has led to
similar reductions of other parties’ claims, and all of the claims involve common
questions of law or fact.

¢ The common questions of law or fact among the claims predominate over any matter
affecting only an individual claim.

¢ The consolidation of similar claims by individual clalma.nts would result in consistent
decisionmaking by the commission.

¢ The claimant filing the consolidated claim would fairly and adequately protect the
interests of the other claimants.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE
INITIAL NOTICE PERIOD OF NOVEMBER 17, 2006, THROUGH JANUARY 5, 2007,
AND THE PUBLIC HEARING ON JANUARY 24,2007

COMMENT NO. 1: Sixten and Associates and the California State Association of Counties

SB 90 Service opposed the proposed shortening of the statute of limitations for filing incorrect
reduction claims from three years to one year in section 1185, subdivision (b). Sixten and
Associates contends that Assembly Bill 2652 (Stats. 2006, ch. 168) provides no statutory basis to
shorten the statute of limitations. Without a source statute, Sixten and Associates argues that it is
a question of law whether a statute of limitations can be established by rulemaking. Sixten and
Associates also argues that a shorter filing period would neither result in a more expeditious
process nor would it improve the content or adjudication of an incorrect reduction claim. The
California State Association of Counties SB 90 Service supports the comments made by Sixten
and Associates, adding that such a change could result in increased filings of incorrect reduction
claims as a placeholder pending further negotiations with the State Controller’s Office.

Response: The Commission agrees that Assembly Bill 2652 did not address a statute of

limitations. Thus, the proposal to shorten the statute of limitations from three years to one year
was removed from this rulemaking proposal.
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COMMENT NO. 2: Sixten and Associates contends that the time periods for action by the
parties proposed in section 1185.2 are too short because potential consolidators will not have the
necessary information in order to consolidate an incorrect reduction claim in a timely manner.
Specifically, Sixten and Associates argues that reliance upon the State Controller staff to provide
a comprehensive list of other claimants experiencing similar reductions under the same mandate
within 30 days is misplaced. The California State Association of Counties SB 90 Service
supports the comments made by Sixten and Associates.

Response: The Commiission disagrees with the comment. Commission staff consulted with the
State Controller’s staff about providing a list of other claimants within 30 days. The State
Controller’s staff did not object and has not filed any comments regarding this proposal. The
other 30-day timeline, which is for other eligible claimants to file a notice of intent to join a
consolidated incorrect reduction claim within 30 days of receipt of the Commission’s notice is
required by Government Code section 17558.7, subdivision (e).

COMMENT NO. 3: Sixten and Associates notes that the 15-day opt out period in section 1185.3
begins with the service of the State Controller’s Office comments, but is unclear if this refers to
when the Controller provides the list of other claimants or the 90-day comment period for the
Controller to respond to the incorrect reduction claim. If it is the latter, Sixten and Associates
notes that the Controller’s staff does not always submit comments on the incorrect reduction
claim, responding instead to the Commission’s draft staff analysis.

Response: The Commission clarifies that the 15-day opt out period begins with the service of
the Controller’s comments on the incorrect reduction claim during the 90-day comment period.
Staff notes that the Controller’s Office has not objected and has not filed any comments
regarding this proposal. Therefore, the Commission did not make any modifications to the
rulemaking proposal to address this comment.

COMMENT NO. 4: The California State Association of Counties SB 90 Service added that the
15-day opt out period in section 1185.3 will result in substantial harm to local government
because the time is inadequate to make a rational determination whether to remain in or opt out
of a consolidated incorrect reduction claim.

Response: The Commiission disagrees with the comment and notes that the proposed language in
section 1185.3 regarding the 15-day opt out period is merely implementing the requirements of
Government Code section 17558.7, subdivision (f).

COMMENT NO. 5: Sixten and Associates contends that the opt out process in section 1185.3
also creates a new statute of limitations for filing the incorrect reduction claim because the
proposed regulation would grant another year to file a claim after opting out even if the statute of
limitations has passed from the date of the Controller’s action, which was the basis for the
incorrect reduction claim.

Response: The Commission agrees that a new statute of limitations for filing the incorrect
reduction claim is created; however, the new statute of limitations is created by Governiment
Code section 17558.7, subdivision (f). Therefore, the Commission did not make any
modifications to the rulemaking proposal to address this comment.
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COMMENT NO. 6: Sixten and Associates asserts that the 15-day period for action by the
claimants to opt out in response to the Executive Director’s authority to consolidate incorrect
reduction claims in section 1185.4 is too short.

Response: The Commission agrees with the comment and modified section 1185.4 to provide a
30-day notice period for claimants to file a written request that an individual incorrect reduction
claim be severed from the proposed consolidation.

COMMENTS RECEIVED DURING THE PERIOD THE MODIFIED TEXT WAS
' AVAILABLE TO THE PUBLIC

The modified text was made available to the public from February 2, 2007, through February 20, 2007.
The Commission received comments from Sixten and Associates on February 16, 2007.

SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE PERIOD
THE MODIFIED TEXT WAS AVAILABLE TO THE PUBLIC

COMMENT NO. 1: Sixten and Associates suggested that one of the types of State Controller
actions that begin the three-year statute of limitations for filing an incorrect reduction claim in
section 1185, subdivision (b), be modified to read “state audit report” rather than “final state
audit report.” Sixten and Associates argues that in practice, the Controller’s Office issues a draft
report for comment, followed by the final audit report. However, there may also be revised,
‘corrected, or amended audit reports after a “final” report is issued. Removing the modifier
“final” would eliminate confusion.

Response: The Commission’s intent is to receive the Controller’s final decision. As proposed,
the types of Controller actions enumerated are also meant to be consistent with the requirement
in subdivision (e)(4). The Commission notes that revised, corrected, or amended audit reports
can also fall under “other written notices of adjustment.” Therefore, the Commission did not
make any modifications to the rulemaking proposal to address this comment.

ALTERNATIVES DETERMINATION
The Commission has determined that no alternative would be more effective in carrying out the
purpose for which the regulation is proposed or would be as effective and less burdensome to
affected private persons then the proposed regulation.

LOCAL MANDATE DETERMINATION

The proposed regulations do not impose any mandate on local agencies or school districts.
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