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And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re: Decision

California Regional Water Quality Control Board, San Francisco Region,

Order No. R2-2009-0074, 10-TC-02, 10-TC-03, and 10-TC-05

California Regional Water Quality Control Board, San Francisco Region,

Order No. R2-2009-0074, Sections C.2.b, C.2.c, C.2.e, C.2.f, C.8.b., C.8.c.,
C.8.d.i, C.8.d.ii., C.8.d.iii., C.8.e.i., C.8.e.ii., C.8.e.iii.,, C.8.e.vi., C.8.f., C.8.g.i. (first
sentence only), C.8.g.ii., C.8.g.iii., C.8.g.v., C.8.g.vi., C.8.g.vii., and C.8.h,
C.10.a.i,, C.10.a.ii., C.10.a.iii., C.10.b.i., C.10.b.ii., C.10.b.iii., C.10.c., and
C.10.d.i.,, C.10.d.ii., C.11.f., and C.12.f., Adopted October 14, 2009, and Effective

December 1, 2009

Cities of Dublin and San Jose, and County of Santa Clara, Claimants

Dear Ms. Frimann, Mr. Hill, Ms. Maguire, Mr. Newmark, Ms. Olaiya, Ms. Pianca, and

Ms. Tribby:

On January 24, 2025, the Commission on State Mandates adopted the Decision
partially approving the Test Claim on the above-captioned matter.

Very truly yours,

Juliana F. Gmur
Executive Direglor
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM

California Regional Water Quality Control
Board, San Francisco Bay Region,

Order No. R2-2009-0074, Sections C.2.b.,
C.2.c.,C.2e.,C2f,6C.8b,CS8.c,
Cc.8.d.i.,, C.8.d.ii., C.8.d.iii., C.8.e.i.,
C.8.e.ii., C.8.e.iii.,, C.8.e.iv., C.8.e.v,,
C.8.e.vi.,, C.8.1,, C.8.g.i. (first sentence
only), C.8.g.ii., C.8.g.iii.,, C.8.g.v., C.8.g.vi.,
C.8.g.vii,, C.8.h,, C.10.a.i., C.10.a.ii.,
C.10.a.iii., C.10.b.i., C.10.b.ii., C.10.b.iii.,
C.10.c,, C.10.d.i,, C.10.d.ii.; C.11.f., and
C.12.f.,7 Adopted

Case Nos.: 10-TC-02, 10-TC-03, and

10-TC-05

California Regional Water Quality Control
Board, San Francisco Bay Region,
Order No. R9-2009-0074

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted January 24, 2025)
(Served January 28, 2025)

October 14, 2009 and Effective December
1, 2009

Test Claim 10-TC-02, Filed on
October 13, 20102

Test Claim 10-TC-03, Filed on
October 14, 20103

Test Claim 10-TC-05, Filed on
November 30, 20104

Cities of Dublin and San Jose, and County
of Santa Clara, Claimants

TEST CLAIM
The Commission on State Mandates adopted the attached Decision on

January 24, 2025. M

Juliana F. Gmur cutivé Director

' Government Code section 17553(b)(1) requires test claims to |dent|fy the specific
sections of the executive order alleged to contain a mandate and a detailed description of
the new activities mandated by the state. Only the sections indicated in this caption have
been properly pled.

2 Test Claim 10-TC-02 was revised on September 26, 2017.
3 Test Claim 10-TC-03 was revised on July 18, 2017.
4 Test Claim 10-TC-05 was revised on July 18, 2017.



BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM

California Regional Water Quality Control
Board, San Francisco Bay Region,

Order No. R2-2009-0074, Sections
C.2b.,C2c.,C.2e,C.2f,C.8b,
C.8.c., C.8.d.., C.8.d.ii., C.8.d.iii., C.8.e.i.,
C.8.e.ii., C.8.e.iii.,, C.8.e.iv., C.8.e.v,,
C.8.e.vi,, C.8.f,, C.8.g.i. (first sentence
only), C.8.g.ii., C.8.g.iii.,, C.8.g.v.,
C.8.g.vi., C.8.g.vii.,, C.8.h., C.10.a.i.,
C.10.a.ii., C.10.a.iii., C.10.b.i., C.10.b.ii.,
C.10.b.iii.,, C.10.c., C.10.d.i., C.10.d.ii,;
C.11.f., and C.12.f.," Adopted

October 14, 2009 and Effective
December 1, 2009

Test Claim 10-TC-02, Filed on
October 13, 20102

Test Claim 10-TC-03, Filed on
October 14, 20103

Test Claim 10-TC-05, Filed on
November 30, 20104

Cities of Dublin and San Jose, and
County of Santa Clara, Claimants

Case Nos.: 10-TC-02, 10-TC-03, and
10-TC-05

California Regional Water Quality Control
Board, San Francisco Bay Region,
Order No. R9-2009-0074

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted January 24, 2025)
(Served January 28, 2025)

DECISION

The Commission on State Mandates (Commission) heard and decided these
consolidated Test Claims during a regularly scheduled hearing on January 24, 2025.
Gregory Newmark and Shannan Young appeared on behalf of the City of Dublin. Rajiv

' Government Code section 17553(b)(1) requires test claims to identify the specific
sections of the executive order alleged to contain a mandate and a detailed description
of the new activities mandated by the state. Only the sections indicated in this caption

have been properly pled.

2 Test Claim 10-TC-02 was revised on September 26, 2017.
3 Test Claim 10-TC-03 was revised on July 18, 2017.
4 Test Claim 10-TC-05 was revised on July 18, 2017.
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Narayan appeared on behalf of the County of Santa Clara. Margo Laskowska appeared
on behalf of the City of San Jose. Donna Ferebee appeared on behalf of the
Department of Finance. Teresita Sablan, Emel Wadhwani, and Keith Lichten appeared
on behalf of the State Water Resources Control Board and the San Francisco Bay
Regional Water Quality Control Board.

The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIII B, section 6 of the California Constitution, Government
Code sections 17500 et seq., and related case law.

The Commission adopted the Proposed Decision to partially approve the Test Claim by
a vote of 4-0, with 3 members abstaining, as follows:

|Member Vote

|Lee Adams, County Supervisor Yes

Shannon Clark, Representative of the Director of the Governor’s Office of Land|Yes
Use and Climate Innovation

|Deborah Gallegos, Representative of the State Controller Abstain
|Karen Greene Ross, Public Member Abstain
[Renee Nash, School District Board Member Yes

William Pahland, Representative of the State Treasurer, Vice Chairperson Abstain

[Michelle Perrault, Representative of the Director of the Department of Finance, [Yes
Chairperson

Summary of the Findings

These consolidated Test Claims allege reimbursable state mandated activities arising
from Order No. R9-2009-0074 (test claim permit), adopted by the San Francisco Bay
Regional Water Quality Control Board (Regional Board) on October 14, 2009, and
effective on December 1, 2009.° The claimants have properly pled the following
sections of the test claim permit, alleging these sections impose a reimbursable state-
mandated program within the meaning of article XIII B, section 6 of the California
Constitution:

e Sections C.2.b., C.2.c., C.2.e., C.2.f. (Municipal Maintenance Activities);

e Sections C.8.b., C.8.c., C.8.d.i.,, C.8.d.ii.,, C.8.d.iii.,, C.8.e.i., C.8.e.ii., C.8.e.iii.,
C.8.e.iv., C.8.e.v,, C.8.e.vi.,, C.8.f,, C.8.g.i. (first sentence only), C.8.g.ii., C.8.g.iii.,
C.8.g.v., C.8.g.vi., C.8.g.vii.,, and C.8.h. (Monitoring);

5 Exhibit A, Test Claim, 10-TC-02, page 266 (Test claim permit). All page number
citations refer to the PDF page numbers.
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e Sections C.10.a.i.,, C.10.a.ii., C.10.a.iii., C.10.b.i., C.10.b.ii., C.10.b.iii., C.10.c.,
C.10.d.i., C.10.d.ii. (Trash Reduction); and

e Sections C.11.f., and C.12.f. (Mercury and PCB Special Studies).

The claims were timely filed within one year of the effective date of the test claim permit
and have a potential period of reimbursement beginning December 1, 2009.°

Prior to the adoption of the test claim permit, the Regional Board adopted four
countywide jurisdictional permits for Alameda, Santa Clara, San Mateo, and Contra
Costa and the cities and co-permittee special districts within those counties, and one
jurisdictional permit for the Fairfield-Suisun area located in Solano County,” and U.S.
EPA issued the prior permit for the City of Vallejo and Vallejo Sanitary District which is
also located in Solano County.® As explained herein, each of the prior permits
incorporated by reference and made enforceable the permittees’ approved stormwater
management plans, annual reports, and annual work plans.® The claimants contend
stormwater management plans should not be considered prior law because the plans
“could have been abandoned” by the permittees.'® However, each of the prior permits
are final quasi-judicial decisions that were binding on the parties as prior law, and the
stormwater management plans, work plans, and the updates were made enforceable
provisions of the prior permits.’” The permittees could not, as suggested by the
claimants, simply disregard those plans. All changes and updates were required to be
approved by the executive officer of the Regional Board or Regional Board itself. And,
as indicated by the Regional Board, the stormwater management plans have been
enforced by the Regional Board, including assessing civil liability penalties for failing to
comply.1?

6 Government Code sections 17551, 17557(e); Exhibit A, Test Claim, 10-TC-02, page 1;
Exhibit B, Test Claim, 10-TC-03, page 1; and Exhibit C, Test Claim, 10-TC-05,

page 1.

7 Exhibit A, Test Claim, 10-TC-02, page 280 (Fact Sheet); Exhibit |, Regional Board’s
Comments on the Test Claims, 10-TC-02, 10-TC-03, and 10-TC-05, pages 1849 et seq.
(Attachment 53, Order R2-2003-0021, Alameda), pages 1943 et al. (Attachment 55,
Order 99-059, San Mateo), and pages 2072 et seq. (Attachment 60, Order No. 01-124,
Santa Clara); Exhibit BB (27), Order R2-2003-0034 (Fairfield Suisun); and Exhibit BB
(25), Order 99-058 (Contra Costa).

8 Exhibit A, Test Claim, 10-TC-02, page 150 (Test claim permit).
9 Exhibit A, Test Claim, 10-TC-02, page 282 (Fact Sheet).
10 Exhibit L, Claimant’s Rebuttal Comments, 10-TC-05, page 5.

" City of Rancho Cucamonga v. Regional Water Quality Control Board (2006) 135
Cal.App.4th 1377, 1385.

12 Exhibit U, Regional Board Response to the Request for Additional Evidence and
Briefing, pages 13-17; Exhibit BB (34), Order R2-2011-0039, Settlement Agreement and
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Section C.2. of the test claim permit lays out a series of requirements and best
management practices (BMPs) to control and reduce non-stormwater and polluted
stormwater discharges to the storm drains during the operation, inspection, and routine
repair and maintenance activities of municipal facilities and infrastructure.™ The City of
San Jose’s Test Claim (10-TC-05) pleads Sections C.2.b., C.2.c., C.2.e., and C.2.f,,
which impose certain requirements and BMPs for sidewalk and plaza maintenance and
pavement washing; bridge and structural maintenance and graffiti removal; rural road
public works construction and maintenance; and corporation yard maintenance.' The
Commission finds the requirements imposed by these sections are not mandated by the
state, but are triggered by the underlying local decision to construct, expand, or improve
municipal facilities and infrastructure.’® When local government elects to participate in
the underlying program, then reimbursement under article XlII B, section 6 is not
required for requirements later imposed by the state.'® Moreover, the requirements are
not new when compared to the prior permits and stormwater management plans, and in

Stipulation for Entry of Administrative Civil Liability Order, pages 7-9 (allegations that
Alameda County violated its permit and failed to comply with the performance standards
in its stormwater quality management plan by discharging sediment-laden stormwater
and polluted non-stormwater).

13 Exhibit A, Test Claim, 10-TC-02, page 159 (Test claim permit, Section C.2).
4 Exhibit C, Test Claim, 10-TC-05, pages 27-31.

5 For example, see Government Code section 23004 (counties may purchase, receive
by gift or bequest, and hold land within its limits, or elsewhere when permitted by law;
and manage, sell, lease, or otherwise dispose of its property as the interests of its
inhabitants require); Government Code sections 37350-37353 (cities may purchase,
lease, receive, hold, and enjoy real and personal property, and control and dispose of it
for the common benefit; may erect and maintain buildings for municipal purposes; and
may acquire property for parking motor vehicles, and for opening and laying out any
street; Government Code section 37111 (“When the legislative body deems it necessary
that land purchased for park or other purposes be used for construction of public
buildings or creation of a civic center, it may adopt an ordinance by a four-fifths vote
declaring the necessity and providing for such use”); Streets and Highways Code
section 1800 et seq. (“The legislative body of any city may do any and all things
necessary to lay out, acquire, and construct any section or portion of any street or
highway within its jurisdiction as a freeway, and to make any existing street or highway
a freeway.”); and Streets and Highways Code section 1801 (“The legislative body of any
city may close any street or highway within its jurisdiction at or near the point of its
intersection with any freeway, or may make provision for carrying such street or
highway over, under, or to a connection with the freeway, and may do any and all
necessary work on such street or highway.”).

16 Department of Finance v. Commission on State Mandates (Kern High School Dist.)
(2003) 30 Cal.4th 727, 743; Coast Community College Dist. v. Commission on State
Mandates (2022) 13 Cal.5th 800, 816.
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the case of the requirements associated with corporation yard maintenance, the
requirements are not unique to government and do not provide a governmental service
to the public. Therefore, Sections C.2.b., C.2.c., C.2.e., and C.2.f., do not mandate a
new program or higher level of service within the meaning of article Xlll B, section 6 and
are not eligible for reimbursement.

Section C.8. contains the monitoring sections of the test claim permit, and the claimants
contend the following requirements are new and impose a reimbursable state-mandated
program:

e Participate in implementing an estuary receiving water monitoring program, at a
minimum equivalent to the San Francisco Estuary Regional Monitoring Program
for Trace Substances (RMP), by contributing their fair-share financially on an
annual basis. (Section C.8.b.)

e Conduct status monitoring and when the monitoring shows exceedances of water
quality standards, determine the identity and source of the pollutant using
Toxicity Reduction Evaluations (TRE) or Toxicity ldentification Evaluations (TIE).
(Sections C.8.c., C.8.h., and C.8.d.i.)

¢ Investigate the effectiveness of one BMP for stormwater treatment or hydrograph
modification control. (Section C.8.d.ii.)

e Conduct one geomorphic study during the permit term and report the results in
the Integrated Monitoring Report. (Section C.8.d.iii.)

e Conduct pollutants of concern monitoring. (Sections C.8.e.i., C.8.e.iii.,, C.8.e.iv.,
and C.8.e.v.)

e Conduct long term monitoring and when the monitoring shows exceedances of
water quality standards, determine the identity and source of the pollutant using
Toxicity Reduction Evaluations (TRE) or Toxicity ldentification Evaluations (TIE).
(Sections C.8.e.ii, C.8.e.iii.,, and C.8.d.i.)

e Develop a design for a robust sediment delivery estimate/sediment budget in
local tributaries and urban drainages” by July 1, 2011, and implement the study
by July 1, 2012. (Section C.8.e.vi.)

e Encourage citizen monitoring and participation and report on the efforts. (Section
C.8.f.). The purpose of this section is to support current and future creek
stewardship efforts by providing a framework for citizens and permittees to share
their collective knowledge of creek conditions; and encourage permittees to use
and report data collected by creek groups and other third-parties when the data
are of acceptable quality.'”

¢ Report on the monitoring, using the standard report content requirements and the
data accessibility requirements, in the Electronic Status Monitoring Data Report,

7 Exhibit A, Test Claim, 10-TC-02, pages 338-339 (Fact Sheet).
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Urban Creeks Monitoring Report, and Integrated Monitoring Report. (Sections
C.8.g.i. (first sentence only), C.8.g.ii., C.8.g.iii., C.8.g.v., C.8.g.vi., C.8.g.vii.)."®

The Commission finds participating and financially contributing to the RMP; conducting
status monitoring, pollutants of concern monitoring, and long-term monitoring, and
identifying the pollutant and the source of the pollutant using Toxicity Reduction
Evaluations (TRE) or Toxicity Identification Evaluations (TIE); investigating the
effectiveness of one treatment control BMP; and reporting on this monitoring in the
annual Urban Creeks Monitoring Report and Integrated Monitoring Report, are not new
requirements, but were imposed by the claimants’ prior permits, stormwater
management and monitoring plans, and federal law. Thus, the requirements imposed
by Sections C.8.b., C.8.c., C.8.h., C.8.d.i.,, C.8.d.ii,, C.8.e.i., C.8.e.ii.,, C.8.e.iii.,, C.8.e.iv.,
C.8.e.v., and the reporting requirements related to this monitoring in Sections C.8.4g.i.,
C.8.qg.iii., C.8.g.v., and C.8.g.vi., which may result in increased costs, do not impose a
new program or higher level of service and are not eligible for reimbursement.'®

Section C.8.g.v. also requires the Integrated Monitoring Report due March 15, 2014, to
include “a budget summary for each monitoring requirement and recommendations for
future monitoring. This report will be part of the next Report of Waste Discharge for the
reissuance of this Permit.”?® These requirements are not new. Under existing federal
law, applications for an MS4 NPDES stormwater permit require the permittee to identify
“the budget for existing storm water programs, including an overview of the
municipality's financial resources and budget, including overall indebtedness and
assets, and sources of funds for storm water programs” and a fiscal analysis of the
necessary capital and operation and maintenance expenditures necessary to
accomplish the requirements of the program, including the monitoring program, for each
fiscal year to be covered by the permit.2" Applications are also required to include a
proposed management program including recommendations for monitoring.?> Federal
law also requires annual reports that identify annual expenditures and budget for the

18 Exhibit A, Test Claim, 10-TC-02, pages 29-45; Exhibit B, Test Claim, 10-TC-03,
pages 25-37; Exhibit C, Test Claim, 10-TC-05, pages 31-43.

% Increased costs alone do not establish the right to reimbursement under article
XIII B, section 6 of the California Constitution. (County of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 54; Department of Finance v. Commission on State

Mandates (Kern High School Dist.) (2003) 30 Cal.4th 727, 735; San Diego Unified
School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 876-877.)

20 Exhibit A, Test Claim, 10-TC-02, page 227 (Test claim permit, Section C.8.g.v.).

21 Code of Federal Regulations, title 40, sections 122.26(d)(1)(vi) and 122.26(d)(2)(vi).
22 Code of Federal Regulations, title 40, sections 122.26(d)(2)(iv)(A)(5) and
122.26(d)(2)(iv)(C).
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year, proposed changes to the programs established in the permit, and any necessary
revisions.?3

In addition, encouraging citizen monitoring and participation and reporting on the efforts
as required by Section C.8.f. are not new for the Alameda, Santa Clara, Fairfield
Suisun, San Mateo, and Contra Costa permittees, since their prior stormwater
management plans and monitoring plans required these activities. However, the
requirements imposed by Section C.8.f. are new for the Vallejo permittees. Vallejo’'s
prior stormwater management plan was made enforceable by the prior permit issued by
U.S. EPA,?* and contains a section on public information and participation, which states
the “District shall review the progress of the Monitoring Committee and WARC [the
Watershed Assessment Resource Center Council] to determine the feasibility of
establishing a citizen based monitoring program for the City of Vallejo.”?®> However,
there was no prior requirement for the Vallejo permittees to encourage citizen
monitoring, seek out citizen comment regarding waterbody function and quality, and
report on these outreach activities. Thus, the requirements are new for the Vallejo
permittees.

The Commission further finds the requirement in Section C.8.d.iii. to conduct one
geomorphic study during the permit term and report the results in the Integrated
Monitoring Report identified in Section C.8.g.v., is new. In addition, the requirement in
Section C.8.e.vi., to develop a design for a robust sediment delivery estimate/sediment
budget in local tributaries is new for all permittees. Finally, the following monitoring
reporting and notice requirements imposed by Sections C.8.g.ii. and C.8.g.vii. are new
for all permittees:

e Maintain an information management system that will support electronic transfer
of data to the Regional Data Center of the California Environmental Data
Exchange Network (CEDEN), located within the San Francisco Estuary
Institute.?®

e Submit an Electronic Status Monitoring Data Report, compatible with the
SWAMP database, no later than January 15 of each year, reporting on all data
collected during the previous October 1-September 30 period. Water quality
objective exceedances are required to be highlighted in the report.?” This

23 Code of Federal Regulations, title 40, section 122.42(c).
24 Exhibit BB (43), U.S. EPA Permit No. CAS612006, pages 3, 8.

25 Exhibit BB (49), Vallejo Sanitation and Flood Control District Storm Water
Management Plan, page 69.

26 Exhibit A, Test Claim, 10-TC-02, page 226, footnote 46 (Test claim permit, Section
C.8.g.ii.).

27 Exhibit A, Test Claim, 10-TC-02, page 226 (Test claim permit, Section C.8.g.ii.).
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electronic report is required in addition to the Urban Creeks Monitoring and
Integrated Monitoring Reports, which are not new.

e Permittees shall notify stakeholders and members of the general public about the
availability of electronic and paper monitoring reports through notices distributed
through appropriate means, such as an electronic mailing list.28

The Regional Board exercised its discretion when imposing these new requirements
and there is no evidence these requirements “are the only means by which the [federal]
‘maximum extent practicable’ standard can be met.”?® “That the . . . Regional Board
found the permit requirements were ‘necessary’ to meet the standard establishes only
that the . . . Regional Board exercised its discretion.”*® Thus, the requirements are
mandates imposed by the state. Moreover, the new requirements are unique to
government and carry out the governmental function of providing a service to the
public.3! The monitoring requirements, data, and results are used to “focus actions to
reduce pollutant loadings to comply with applicable WLAs [wasteload allocations], and
protect and enhance the beneficial uses of the receiving waters in the Permittees’
jurisdictions and the San Francisco Bay.”3? In addition, the Electronic Status Monitoring
Data Report and the requirements associated with that, enhance public awareness and
help facilitate analysis of the data.3?

Section C.10. of the test claim permit imposes the following requirements to reduce
trash loads from MS4s by 40 percent by 2014, 70 percent by 2017, and 100 percent by
2022:34

e Short-Term Trash Load Reduction Plan (Section 10.a.i.). Each permittee is
required to submit a Short-Term Trash Load Reduction Plan, including an

28 Exhibit A, Test Claim, 10-TC-02, page 228 (Test claim permit, Section C.8.g.vii.).

29 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661,
682 citing to Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th
749, 768, emphasis added.

30 Department of Finance v. Commission on State Mandates (2017) 18 Cal.App.5th 661,
682.

31 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley
Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537; Department
of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546, 557.

32 Exhibit A, Test Claim, 10-TC-02, page 332 (Fact Sheet).

33 Exhibit A, Test Claim, 10-TC-02, page 339 (Fact Sheet).

34 Exhibit A, Test Claim, 10-TC-02, pages 45-52; Exhibit B, Test Claim, 10-TC-03,
pages 38-44; Exhibit C, Test Claim, 10-TC-05, pages 44-51.

8

California Regional Water Quality Control Board, San Francisco Bay Region, Order No. R2-2009-0074,
10-TC-02, 10-TC-03, and 10-TC-05
Decision

10



implementation schedule, to the Regional Board by February 1, 2012, to attain a
40 percent trash load reduction from its MS4 by July 1, 2014.3%

Baseline Trash Load and Trash Load Reduction Tracking Method (Section
C.10.a.ii.). Each permittee, working collaboratively or individually, is required to
determine the baseline trash load from its MS4 to establish the basis for trash
load reductions and submit the determined load level to the Regional Board by
February 1, 2012, along with documentation of the methodology used to
determine the load level. Each permittee is also required to submit a progress
report by February 1, 2011, indicating whether it is determining its baseline trash
load and trash load reduction method individually or collaboratively with other
Permittees and a summary of the approach being used.3¢

Minimum Full Trash Capture (Section C.10.a.iii.). Except as specified,
permittees are required to install and maintain a mandatory minimum number of
full trash capture devices by July 1, 2014, to treat runoff from an area equivalent
to 30 percent of Retail/Wholesale Land that drains to MS4s within their
jurisdictions.%”

Trash Hot Spots (Section 10.b.i., ii., iii.). The Permittees are required to clean up
selected Trash Hot Spots to a level of “no visual impact” at least one time per
year for the term of the permit. Trash Hot Spots shall be at least 100 yards of
creek length or 200 yards of shoreline length. The minimum number of trash hot
spots per permittee is identified in Attachment J of the test claim permit. The
permittees shall submit the selected trash hot spots to the Regional Board by
July 1, 2010. The Permittees are required to quantify the volume of material
removed from each trash hot spot cleanup, and identify the dominant types of
trash (e.g., glass, plastics, paper) removed and their sources to the extent
possible. Documentation shall include the trash condition before and after
cleanup of the entire hot spot using photo documentation with a minimum of one
photo per 50 feet of hot spot length.38

Long Term Trash Load Reduction Plan (Section 10.c.). Each Permittee is
required to submit a Long-Term Trash Load Reduction Plan, including an
implementation schedule, to the Regional Board by February 1, 2014, to attain a
70 percent trash load reduction from its MS4 by July 1, 2017, and 100 percent by
July 1, 2022.39

35 Exhibit A, Test Claim, 10-TC-02, page 233 (Test claim permit, Section C.10.a.i.).

36 Exhibit A, Test Claim, 10-TC-02, pages 233-234 (Test claim permit, Section
C.10.a.ii.).

37 Exhibit A, Test Claim, 10-TC-02, pages 410 et al. (Test claim permit, Attachment J).
38 Exhibit A, Test Claim, 10-TC-02, pages 234-235 (Test claim permit, Section C.10.b.).
39 Exhibit A, Test Claim, 10-TC-02, page 235 (Test claim permit, Section C.10.c.).
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e Reporting (Section 10.d.i., ii.). In each Annual Report, each permittee is required
to provide a summary of its trash load reduction actions (control measures and
best management practices) including the types of actions and levels of
implementation, the total trash loads and dominant types of trash removed by its
actions, and the total trash loads and dominant types of trash for each type of
action. Beginning with the 2012 Annual Report, each Permittee shall also report
its percent annual trash load reduction relative to its Baseline Trash Load.*°

The Commission finds the required activities associated with the Short Term Trash
Load Reduction Plan (Section C.10.a.i.), the Baseline Trash Load and Trash Load
Reduction Tracking Method (Section C.10.a.ii.), Minimum Full Trash Capture (Section
C.10.a.iii.), submitting selected Trash Hot Spots to the Regional Board by July 1, 2010
(C.10.b.ii.), and the Long Term Trash Load Reduction Plan (Section C.10.c.) are new
for all the permittees. The Commission also finds some of the Hot Spot Assessments
(Section C.10.b.iii.) and Reporting requirements (C.10.d.i., ii.) are new for some of the
permittees, but not all, as detailed in the conclusion. The remaining requirements in
Sections C.10.b.i. and C.10.b.ii. to select and clean trash hot spots, are not new, but are
required by existing federal law which prohibits non-stormwater discharges such as
trash and requires controls to reduce the discharge of trash to the MEP;*' prior permits;
and stormwater management plans. The Commission further finds the new required
activities are mandated by the state and impose a new program or higher level of
service. Federal law does not require these new activities, nor is there evidence
complying with these new activities is the only means by which the federal MEP
standard can be met. The new trash load reduction requirements are mandated at the
discretion of the Regional Board and are not mandated by federal law and, thus, impose
a state-mandated program.#?> Moreover, the requirements are unique to government
and provide a governmental service to the public.4® As indicated in the Fact Sheet,
trash has a significant impact on the environment and controlling trash is one of the
priorities of the test claim permit.** Thus, the new requirements impose a state-
mandated new program or higher level of service within the meaning of article

XIII B, section 6 of the California Constitution.

Sections C.11.f. and C.12.f. of the test claim permit require the permittees to implement
pilot programs to evaluate the reduction in mercury and PCB levels by diverting dry

40 Exhibit A, Test Claim, 10-TC-02, pages 235-236 (Test claim permit, Section C.10.d.i.,
ii.).

41 United States Code, title 33, section 1342(p)(3)(B); Code of Federal Regulations, title
40, section 122.26(d)(2)(iv)(B).

42 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 768.

43 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley
Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537; Department
of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546, 557.

44 Exhibit A, Test Claim, 10-TC-02, pages 345-346 (Fact Sheet).
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weather and first-flush stormwater flows to sanitary sewers, where they may be treated
for these contaminants by Publicly Owned Treatment Works (POTWSs).4®> The
permittees are also required to quantify and report the amount of mercury and PCB
levels reduced as a result of the pilot studies.*® These sections were included in the
test claim permit to implement previously approved TMDLs that require a reduction of
mercury and PCB loads in the receiving waters and are intended to “provide a basis for
determining the implementation scope of urban runoff diversion projects in subsequent
permit terms.”’ The activities required by Sections C.11.f. and C.12.f. are new. The
prior permits required the permittees to monitor for pollutants, implement BMPs of their
choosing to control the discharge of pollutants to the MEP, and prohibited the discharge
of stormwater that causes or contributes to a violation of water quality standards.*® In
addition, most of the prior permits required the permittees to have a control program,
reduction plan, or to submit a technical report specifically for mercury and PCBs to
address the impairment of the waterbodies caused by these pollutants.#® However, the
prior permits did not require the permittees to implement pilot projects to divert dry
weather and first flush stormwater flows to POTWs to reduce the flow of PCBs and
mercury to receiving waters. Thus, the requirements in Sections C.11.f. and C.12.f. are
new. The Commission also finds the requirements are mandated by the state. The
Regional Board exercised a true choice in imposing this requirement, in addition to the
pollutants of concern monitoring requirements imposed by Section C.8.e., which that
provision made it clear the monitoring for mercury and PCBs “is not sufficient to
determine progress toward achieving TMDL load allocations. Progress toward

45 Exhibit A, Test Claim, 10-TC-02, pages 240-241, 248-249 (Test claim permit,
Sections C.11.f. and C.12.1.).

46 Exhibit A, Test Claim, 10-TC-02, pages 241, 249 (Test claim permit, Sections
C.11 f.ii. and C.12.f.iii.).

47 Exhibit A, Test Claim, 10-TC-02, pages 240, 248 (Test claim permit, Sections
C.A1.1i., C.12.1.i.).

48 Exhibit |, Regional Board’s Comments on the Test Claims, 10-TC-02, 10-TC-03, and
10-TC-05, pages 1866-1867 (Attachment 53, Order R2-2003-0021, Sections A, B, and
C.1.), pages 1948-1950 (Attachment 55, Order 99-059, Sections A, B., C.1.), and
pages 2083-2084 (Attachment 60, Order 01-024, Sections A., B. and C.1.); Exhibit BB
(27), Order R2-2003-0034, pages 18-19; Exhibit BB (25), Order 99-058, pages 7-8;
Exhibit BB (43), U.S. EPA Permit No. CAS612006, pages 2, 4-5.

49 Exhibit |, Regional Board’s Comments on the Test Claims, 10-TC-02, 10-TC-03, and
10-TC-05, pages 1887-1888, 1889-1890 (Attachment 53, Order R2-2003-0021), page
1950 (Attachment 55, Order 99-059), and pages 2092-2093, 2095-2096 (Attachment
60, Order 01-024); Exhibit BB (28), Order R2-2004-0059, page 6; Exhibit BB (27), Order
R2-2003-0034, pages 40-41, 43-44.
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achieving load allocations will be accomplished [in part] by assessing loads avoided
resulting from treatment . . . .”%

The Regional Board argues, however, the new requirements imposed by Sections
C.11.f. and C.12.f. do not constitute a new program or higher level of service because
the requirements are not unique to government since both public and private entities are
required to comply with the mercury and PCB TMDLs and are issued NPDES permits.®’
The Regional Board is correct the mercury and PCB TMDLs impose wasteload
allocations on MS4 stormwater dischargers and municipal and industrial wastewater
dischargers, requiring reductions in their discharges of these pollutants.5? However, the
specific requirements imposed by Sections C.11.f. and C.12.f. to conduct pilot diversion
studies for mercury and PCBs in stormwater are uniquely imposed on the local agency
permittees. Even if a court agrees with the Regional Board that the requirements are
not unique to government, the new requirement to conduct pilot diversion studies for
mercury and PCBs in stormwater carries out the governmental function of providing
services to the public.>® The waters in the San Francisco Bay were impaired for
mercury and PCBs, both of which threaten the health of humans. The purpose of the
diversion studies is to reduce the discharge of these pollutants to the receiving waters
and are intended to “provide a basis for determining the implementation scope of urban
runoff diversion projects in subsequent permit terms.”®* As the courts have explained,
the new requirements impose a new program or higher level of service when they are
mandates to perform specific actions designed to reduce the discharge of pollutants in
stormwater runoff to the MEP, and prevent runoff discharges from the MS4 from
causing or contributing to a violation of water quality standards.>®

Finally, there are costs mandated by the state for the new state-mandated activities
(which are specifically listed in the Conclusion) from December 1, 2009, through
December 31, 2017 only, and beginning January 1, 2018, there are no costs mandated
by the state and reimbursement is denied pursuant to Government Code section
17556(d) as follows:

50 Exhibit A, Test Claim, 10-TC-02, page 222 (Test claim permit); Department of
Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 768.

51 Exhibit P, Regional Board’s Response to the Request for Additional Briefing,
page 24.

52 Exhibit BB (32), Order R2-2006-0052, Mercury TMDL, pages 13-17; Exhibit BB (33),
Order R2-2008-0012, PCB TMDL, pages 7, 8, 10.

53 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Department of
Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546, 629-630.

54 Exhibit A, Test Claim, 10-TC-02, pages 237, 240, 244, 248 (Test claim permit,
Sections C.11., C.11.f.i., C.12., C.12.f.i.).

%% Department of Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546,
560.
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e The claimants have filed declarations under penalty of perjury stating they
incurred increased costs exceeding $1,000, as required by Government Code
sections 17514 and 17564, and used their local “proceeds of taxes” to comply
with the new state-mandated activities.%

There are also publicly available documents showing some of the claimants have
adopted stormwater fees to cover the costs to comply with NPDES permits. For
example, in 1994, Alameda County adopted Ordinance 0O-94-36 which provided
for an annual fee, levied against property owners in the unincorporated area of
Alameda County, to fund the activities associated with NPDES permit
requirements.®” The City of San Jose, in 2011, also adopted Resolution No.
75857, imposing a property-related stormwater fee.%® And the Vallejo Sanitation
and Flood Control District has levied a property-related stormwater fee.5® The
record also shows the City of Dublin and the County of Santa Clara received
grant funding from state and federal sources to purchase and install trash
capture devices in response to Section C.10. of the test claim permit.°
Reimbursement is not required to the extent the claimants receive fee revenue
and used that revenue to pay for the state-mandated activities, or used any other
revenues, including but not limited to grant funding, assessment revenue, and
federal funds, that are not the claimants’ proceeds of taxes. When state-
mandated activities do not compel the increased expenditure of local “proceeds
of taxes,” then reimbursement under section 6 is not required.®’

There is no evidence in the record, however, showing the claimants used fee or
grant revenue to pay for all the mandated activities here. And the State has not

56 Exhibit A, Test Claim, 10-TC-02, pages 55-56, 66 (Declaration of Shannon Young);
Exhibit C, Test Claim 10-TC-05, pages 52-53, 60 et seq. (Amended Declaration of Chris
Sommers).

57 Exhibit BB (3), Alameda Clean Water Protection Fee, page 4.
58 Exhibit BB (13), City of San Jose Stormwater Fees, pages 1-2.

59 Exhibit BB (50), Vallejo Sanitation and Flood Control District Stormwater Rate Equity
Study 2013, page 10.

60 Exhibit A, Test Claim, 10-TC-02, pages 57-58; Exhibit B, Test Claim, 10-TC-03,
page 50.

61 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487 [Reimbursement is
required only when “the costs in question can be recovered solely from tax revenues.”].
See also, County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th
1264, 1283; County of Los Angeles v. Commission on State Mandates (2003) 110
Cal.App.4th 1176, 1189; Bell Community Redevelopment Agency v. Woosley (1985)
169 Cal.App.3d 24, 32; Redevelopment Agency v. Commission on State Mandates
(1997) 55 Cal.App.4th 976, 986-987; City of El Monte v. Commission on State
Mandates (2000) 83 Cal.App.4th 266, 281.
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filed any evidence rebutting the claimants’ assertion proceeds of taxes were used
to pay for the new state-mandated activities.

Thus, there is substantial evidence in the record, as required by Government
Code section 17559, the claimants incurred increased costs exceeding $1,000
and used their local “proceeds of taxes” to comply with the new state-mandated
activities.5?

The claimants have constitutional and statutory authority to charge property-
related fees for the new requirements.®3 However, from December 1, 2009,
through December 31, 2017 only, and based on the court’s holding in Howard
Jarvis Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351 (City
of Salinas), which interpreted article XllI D of the California Constitution as
requiring the voter’s approval before any stormwater fees can be imposed,
Government Code section 17556(d) does not apply. When voter approval is
required by article XllI D, the claimants do not have the authority to levy fees
sufficient as a matter of law to cover the costs of these activities within the
meaning of Government Code section 17556(d).5* Thus, there are costs
mandated by the state from December 1, 2009, through December 31, 2017, for
the new state-mandated requirements.

Beginning January 1, 2018, and based on Paradise Irrigation District case and
Government Code sections 57350 and 57351 (SB 231, which overturned Howard
Jarvis Taxpayers Association v. City of Salinas (2002) 98 Cal.App.4th 1351),
there are no costs mandated by the state to comply with the new requirements
because claimants have constitutional and statutory authority to charge property-
related fees for these costs subject only to the voter protest provisions of article
XIII D, which is sufficient as a matter of law to cover the costs of the mandated
activities within the meaning of Government Code section 17556(d).°

62 Government Code sections 17514, 17564.

63 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
561; California Constitution, article XI, section 7; Health and Safety Code section 5471;
Government Code sections 38902, 53750 et seq.

64 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
579-581.

85 Paradise Irrigation District v. Commission on State Mandates (2019) 33 Cal.App.5th
174, 194; Department of Finance v. Commission on State Mandates (2022) 85
Cal.App.5th 535, 573-577.
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COMMISSION FINDINGS

I. Chronology

12/01/2009

07/20/2010

10/11/2010

10/13/2010

10/14/2010

10/12/2010-

10/18/2010

10/14/2010
11/15/2010

The test claim permit, San Francisco Bay Regional Water Quality
Control Board, Order No. R2-2009-0074 was adopted on
October 14, 2009, and became effective on December 1, 2009.66

The Department of Finance (Finance) filed a petition for writ of
administrative mandamus on the Commission’s Decision on Test
Claims 03-TC-04, 03-TC-19, 03-TC-20 and 03-TC-21, adopted

July 31, 2009, which addressed Los Angeles Regional Water Quality
Control Board Order No. 01-182, NPDES Permit CAS004001.

The County of San Mateo filed Test Claim 10-TC-01, which was
withdrawn and dismissed on November 22, 2017.

The City of Alameda filed Test Claim 10-TC-02, which was revised
September 26, 2017.57

The County of Santa Clara filed Test Claim 10-TC-03, which was
revised July 18, 2017.%8

Interested parties located in San Mateo County filed declarations.®°

Interested parties located in Alameda County filed declarations.”®

Commission staff issued Notice of Complete Test Claim Filing and
Schedule for Comments (10-TC-03).

66 Exhibit A, Test Claim, 10-TC-02, page 226 (Test claim permit).

67 Exhibit A, Test Claim, 10-TC-02.

68 Exhibit B, Test Claim, 10-TC-03.

69 Exhibit D, Declarations of Interested Parties in San Mateo County.

0 Exhibit E, Declarations of Interested Parties in Alameda County.
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11/18/2010

11/30/2010

11/30/2010

12/12/2010

12/14/2010

01/05/2011

01/22/2011

02/03/2011

05/02/2011

05/17/2011

05/17/2011

05/19/2011

Commission staff issued Notice of Complete Test Claim Filing and
Schedule for Comments (10-TC-02).

The City of San Jose filed Test Claim 10-TC-05, which was revised on
July 18, 2017.7

The Regional Board filed a request for extension of time to file
comments on Test Claims 10-TC-02 and 10-TC-03, which was
approved for good cause.

Commission staff issued Notice of Complete Test Claim Filing and
Schedule for Comments (10-TC-05).

The City of Alameda filed a Notice of Change of Representation.

The Regional Board filed a request for extension of time to file
comments on Test Claim 10-TC-05, which was approved for good
cause.

Claimants in 10-TC-02 filed a letter objecting to the Regional Board’s
request for extension of time to submit comments

The Regional Board filed a request for extension of time to file
comments on Test Claims 10-TC-02, 10-TC-03, and 10-TC-05, which
was approved for good cause.

City of Alameda filed designation of co-claimants (County of Alameda;
the Cities of Albany, Berkley, Dublin, Emeryville, Fremont, Hayward,
Livermore, Newark, Oakland, Pleasanton, San Leandro, Union City;
the Alameda County Flood Control and Water Conservation District,
Zone 7) in 10-TC-02.

The Department of Finance filed comments on Test Claims 10-TC-02,
10-TC-03, and 10-TC-05.72

The Regional Board filed comments on Test Claims 10-TC-02, 10-TC-
03, and 10-TC-05.73

Commission staff issued Notice of New Rebuttal Comment Period on
Test Claims 10-TC-02, 10-TC-03, and 10-TC-05.

" Exhibit C, Test Claim, 10-TC-05.

2 Exhibit F, Finance’s Comments on the Test Claim, 10-TC-02; Exhibit G, Finance’s
Comments on the Test Claim, 10-TC-03; Exhibit H, Finance’s Comments on Test Claim,

10-TC-05.

73 Exhibit |, Regional Board’s Comments on the Test Claims, 10-TC-02, 10-TC-03, and

10-TC-05.
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06/20/2011-
07/11/2011

09/15/2011
09/16/2011

12/22/2011

10/16/2013

01/29/2014

06/15/2016

06/30/2016

07/29/2016

08/29/2016

08/30/2016

09/21/2016

Claimants filed requests for extension of time to file rebuttal comments
on Test Claims 10-TC-02, 10-TC-03, and 10-TC-05, which were
approved for good cause.

Claimants filed rebuttal comments on Test Claim 10-TC-03.74

Claimants filed rebuttal comments on Test Claims 10-TC-02 and
10-TC-05.7°

Claimants in Test Claim 10-TC-02 filed letter regarding timeline to hear
the claim and request their Test Claim be given priority.

The Court of Appeal for the Second District issued its decision in
Department of Finance v. Commission on State Mandates, Case No.
B237153 (Los Angeles County Superior Court Case No. BS130730).

The California Supreme Court granted review of Department of
Finance v. Commission on State Mandates, Case No. S214855 (2nd
Dist. Court of Appeal Case No. B237153; Los Angeles County
Superior Court Case No. BS130730).

Commission staff issued a letter requesting the official administrative
record of the Regional Board and the State Water Resources Control
Board on the test claim permit.

City of San Jose filed a Notice of Change of Representation.

The Regional Board filed a request for an extension of time to file the
administrative record on the test claim permit, which was granted for
good cause.

The California Supreme Court issued its decision in Department of
Finance v. Commission on State Mandates, Case No. S214855.

The Regional Board filed the administrative record on the test claim
permit in two parts.”®

Commission staff issued Request for Additional Briefing regarding the
Supreme Court’s decision, Notice of Consolidation, and Notice of
Tentative Hearing Date.

74 Exhibit J, Claimant’s Rebuttal Comments, 10-TC-03.

75 Exhibit K, Claimant’s Rebuttal Comments, 10-TC-02; Exhibit L, Claimant’s Rebuttal
Comments, 10-TC-05.

76 Because of the enormous size of this record, the administrative record on the test
claim permit cannot reasonably be included as an exhibit. However, the entirety of the
administrative record is available on the Commission’s website on the matter page for
this test claim: https://www.csm.ca.gov/matters/10-TC-01-02-03-05.shtml
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09/23/2016

12/01/2016

12/02/2016

12/19/2016

12/20/2016

12/20/2016

12/20/2016

12/20/2016

12/20/2016

The Regional Board filed a request for extension of time to file
comments in response to the request for additional briefing, which was
partially approved for good cause, and a request for postponement of
hearing, which was denied.

The County of Santa Clara filed a Notice of Change of Representation.

Commission staff issued a Request for Additional Evidence and
Briefing regarding the provisions in Section C.2. of the test claim
permit.

Claimant County of Santa Clara filed a response to the request for
additional briefing (regarding the Supreme Court’s Decision).””

Claimants Cities of Alameda and Brisbane filed a response to the
request for additional briefing (regarding the Supreme Court’s
Decision).”®

Claimant City of San Jose filed a response to the request for additional
briefing (regarding the Supreme Court Decision).”®

The Regional Board filed a response to the request for additional
briefing (regarding the Supreme Court’s Decision).&

Department of Finance filed a response to the request for additional
briefing (regarding the Supreme Court’s Decision).?"

The Regional Board filed a response to the request for additional
evidence and briefing (regarding the provisions in Section C.2. of the
test claim permit), and a request for an extension of time to file
additional comments and a postponement of the hearing, which were
granted for good cause.?

7 Exhibit M, Claimant’s (County of Santa Clara’s) Response to the Request for
Additional Briefing.

8 Exhibit N, Claimants’ (Cities of Alameda’s and Brisbane’s) Response to the Request
for Additional Briefing.

79 Exhibit O, Claimant’s (City of San Jose’s) Response to the Request for Additional

Briefing.

80 Exhibit P, Regional Board’'s Response to the Request for Additional Briefing.

81 Exhibit Q, Finance’s Response to the Request for Additional Briefing.

82 Exhibit R, Regional Board’s Response to the Request for Additional Evidence and

Briefing.
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01/05/2017

01/6/2017

02/16/2017

02/17/2017

02/21/2017

03/23/2017

04/19/2017

05/9/2017 and
05/11/2017

Claimants (Alameda County Claimants, San Mateo County Claimants,
and the County of Santa Clara) filed comments on the Regional
Board’s response to request for additional briefing.83

Claimant City of San Jose filed comments on the Regional Board’s
response to request for additional briefing.84

The Regional Board filed a request for an extension of time to respond
to the request for additional evidence and briefing regarding the
provisions in Section C.2. of the test claim permit.

Claimants (the Counties of Santa Clara, San Mateo, and Alameda,
and the City of San Jose) filed comments objecting to the Regional
Boards’ request for extension of time to request for additional evidence
and briefing regarding the provisions in Section C.2. of the test claim
permit.

Commission staff approved for good cause the Regional Board’s
request for an extension of time to respond to request for additional
evidence and briefing regarding the provisions in Section C.2. of the
test claim permit.

The Regional Board filed a response to the request for additional
evidence and briefing regarding the provisions in Section C.2. of the
test claim permit,8 and four volumes of documents.86

Commission staff issued Notice of Incomplete Joint Test Claim Filing.

Claimants (City of San Jose, County of Santa Clara, and the Cities of
Alameda and Brisbane) filed requests for extensions of time to
respond to the Notice of Incomplete Joint Test Claim Filing, which
were partially approved for good cause, and a request for
postponement of the hearing, which was approved for good cause.

83 Exhibit S, Claimants’ (Alameda County’s, San Mateo County’s, and Santa Clara
County’s) Comments on the Response to the Request for Additional Briefing.

84 Exhibit T, Claimant’s (City of San Jose’s) Comments on the Response to the Request
for Additional Briefing.

85 Exhibit U, Regional Board’s Response to the Request for Additional Evidence and

Briefing.

86 Because of the enormous size of this record, the four volumes of documents cannot
reasonably be included as an exhibit. However, the entirety of the administrative
record, including the four volumes filed by the Regional Board, are available on the
Commission’s website on the matter page for this test claim:
https://www.csm.ca.gov/matters/10-TC-01-02-03-05.shtml
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07/10/2017

07/11/2017

07/13/2017

07/18/2017

08/21/2017

09/26/2017

09/26/2017

11/22/2017

12/11/2019

07/09/2024

07/10/2024

07/16/2024

07/26/2024

07/30/2024

Claimant Cities of Alameda and Brisbane filed a request for an
extension of time to respond to the Notice of Incomplete Joint Test
Claim Filing and for postponement of hearing, which were approved
for good cause.

Commission staff issued a request for the Reports of Waste Discharge
(ROWDs).

The Regional Board filed a response to the request for Reports of
Waste Discharge (ROWDs).”

Claimants County of Santa Clara and City of San Jose filed response
to the Notice of Incomplete Joint Test Claim Filing.

Claimants Counties of Alameda and San Mateo filed a request for an
extension of time to respond to the Notice of Incomplete Joint Test
Claim Filing, which was approved for good cause.

Claimants Counties of Alameda and San Mateo filed a request to
withdraw Test Claim 10-TC-01.

Claimant City of Dublin filed a response to the Notice of Incomplete
Joint Test Claim Filing.

Commission staff issued Notice of Withdrawal of Test Claim 10-TC-01,
Withdrawal of Co-Claimants and Replacement of Lead Claimant for
Test Claim 10-TC-02, Complete Filing of Consolidated Test Claims
10-TC-02, 10-TC-03, and 10-TC-05, Renaming of Matter, and
Tentative Hearing Date.

Claimant County of Santa Clara filed a Notice of Change of
Representation.

Commission staff issued the Draft Proposed Decision.88
Claimant City of San Jose filed a Notice of Change of Representation.

The Water Boards filed a Request for Extension of Time and
Postponement of Hearing, which was partially approved for good
cause.

The Water Boards filed a Stipulation of the Parties to Waive
Procedural Requirements.

Commission staff issued Notice of Waiver of Procedural
Requirements, Extension Request Approval, and Postponement of
Hearing.

87 Exhibit V, Regional Board’'s Response to Request for Reports of Waste Discharge.
88 Exhibit W, Draft Proposed Decision.
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10/28/2024

Claimant City of Dublin and the Alameda Countywide Clean Water
Program filed comments on the Draft Proposed Decision.89

10/28/2024 Claimant City of San Jose filed comments on the Draft Proposed
Decision.®

10/28/2024 Claimant County of Santa Clara filed comments on the Draft Proposed
Decision.*"

10/28/2024 The Water Boards filed comments on the Draft Proposed Decision.®?

11/21/2024 Claimant County of Santa Clara filed a Notice of Change of
Representation.

01/06/2025 Claimant City of San Jose filed a Notice of Change of Representation.

01/07/2025 Claimant City of San Jose filed a Notice of Change of Representation.

01/08/2025 Commission staff issued the Proposed Decision for the
January 24, 2025 Commission hearing.

01/13/2025 Claimant City of Dublin filed a request for extension of time and
postponement the hearing.

01/15/2025 Commission staff issued Notice of Denial of Request to Postpone
Hearing.

01/22/2025 Claimant City of Dublin filed late comments.

ll. Background

A. History of the Federal Regulation of Municipal Stormwater

The law commonly known today as the Clean Water Act (CWA) is the result of major
amendments to the Federal Water Pollution Control Act enacted in 1977. The following
history details the evolution of the federal law and implementing regulations applicable
to the case at hand. The bottom line is CWA'’s stated goal is to eliminate the discharge
of pollutants into the nation's waters by 1985.9 “This goal is to be achieved through the
enforcement of the strict timetables and technology-based effluent limitations

89 Exhibit X, Claimant’s (City of Dublin) and the Alameda Countywide Clean Water
Program’s Comments on the Draft Proposed Decision.

90 Exhibit Y, Claimant’s (City of San Jose’s) Comments on the Draft Proposed Decision.

91 Exhibit Z, Claimant’s (County of Santa Clara’s) Comments on the Draft Proposed

Decision.

92 Exhibit AA, Water Boards’ Comments on the Draft Proposed Decision.
93 United States Code, title 33, section 1251(a)(1).
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established by the Act.”% The CWA utilizes a permit program established in 1972, the
National Pollutant Discharge Elimination System (NPDES), as the primary means of
enforcing the Act's effluent limitations. As will be made apparent by the following
history, the goal of eliminating the discharge of pollutants into the nation’s waters was
still far from being achieved as of 2009, when the test claim permit was issued, and the
enforcement, rather than being strict, has taken an iterative approach, at least with
respect to municipal stormwater dischargers.

Regulation of water pollution in the United States finds its beginnings in the Rivers and
Harbors Appropriation Act of 1899, which made it unlawful to throw or discharge “any
refuse matter of any kind or description...into any navigable water of the United States,
or into any tributary of any navigable water.”®® This prohibition survives in the current
United States Code today, qualified by more recent provisions of law authorizing the
issuance of discharge permits with specified restrictions to ensure such discharges will
not degrade water quality or cause or contribute to the violation of any water quality
standards set for the water body by the United States Environmental Protection Agency
(US EPA) or by states on behalf of US EPA.%

In 1948, the Federal Water Pollution Control Act “adopted principles of state and federal
cooperative program development, limited federal enforcement authority, and limited
federal financial assistance.”” Pursuant to further amendments to the Act made in
1965, “States were directed to develop water quality standards establishing water
quality goals for interstate waters.” However, the purely water quality-based approach
“‘lacked enforceable Federal mandates and standards, and a strong impetus to
implement plans for water quality improvement. The result was an incomplete program
that in Congress’ view needed strengthening.”®®

Up until 1972, many states had “water quality standards” attempting to limit pollutant
concentrations in their lakes, rivers, streams, wetlands, and coastal waters. Yet the lack
of efficient and effective monitoring and assessment tools and the sheer difficulty in
identifying pollutant sources resulted in a cumbersome, slow, ineffective system, unable
to reverse growing pollution levels in the nation’s waters. In 1972, after earlier state and

94 Natural Res. Def. Council v. Costle (D.C.Cir.1977) 568 F.2d 1369, 1371 (emphasis
added).

9 United States Code, title 33, section 401 (Mar. 3, 1899, c. 425, § 13, 30 Stat. 1152).

9% See United States Code, title 33, sections 1311-1342 (CWA 301(a) and 402); Code of
Federal Regulations, title 40, section 131.12.

97 Exhibit BB (45), U.S. EPA, Advanced Notice of Proposed Rule Making (Federal
Register Vol. 63, No. 129, July 7, 1998), https://www.gpo.gov/fdsys/pka/FR-1998-07-
07/pdf/98-17513.pdf (accessed on December 15, 2017), page 4.

98 Exhibit BB (45), U.S. EPA, Advanced Notice of Proposed Rule Making (Federal
Register Vol. 63, No. 129, July 7, 1998), https://www.gpo.gov/fdsys/pka/FR-1998-07-
07/pdf/98-17513.pdf (accessed on December 15, 2017).
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federal laws failed to sufficiently improve water quality, and rivers literally on fire
provoked public outcry, the Congress passed the Federal Water Pollution Control Act
Amendments, restructuring the authority for water pollution control to regulate individual
point source dischargers and generally prohibit the discharge of any pollutant to
navigable waters from a point source unless the discharge was authorized by a NPDES
permit. The 1972 amendments also consolidated authority in the Administrator of US
EPA.

In 1973, US EPA adopted regulations to implement the Act which provided exclusions
for several types of discharges including “uncontrolled discharges composed entirely of
storm runoff when these discharges are uncontaminated by any industrial or
commercial activity” and have not been identified “as a significant contributor of
pollution.”®® This particular exclusion applied only to municipal separate storm sewer
systems (MS4s) As a result, as point source pollutant loads were addressed effectively
by hundreds of new treatment plants, the problem with polluted runoff (i.e., both
nonpoint source pollution and stormwater discharges) became more evident.

However, in 1977 the Court in Natural Resources Defense Council v. Costle held EPA
had no authority to exempt point source discharges, including stormwater discharges
from MS4s, from the requirements of the Act and doing so contravened the
Legislature’s intent.’® The Act prohibits “the discharge of any pollutant by any person”
without an NPDES permit.’® The term “discharge of a pollutant” means “any addition
of any pollutant to navigable waters from any point source.”'%? A “point source” is any
discernible, confined and discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation, or vessel or other floating craft, from which
pollutants are or may be discharged.'® Thus, when an MS4 discharges stormwater
contaminated with pollutants from a pipe, ditch, channel, gutter or other conveyance, it
is a point source discharger subject to the requirements of the CWA to obtain and
comply with an NPDES permit or else be found in violation of the CWA.

Stormwater runoff “...is generated from rain and snowmelt events that flow over land or
impervious surfaces, such as paved streets, parking lots, and building rooftops, and

9 Code of Federal Regulations, title 40, sections 124.5 and 124.11 (30 FR 18003,
July 5, 1973).

190 Natural Res. Def. Council v. Costle (D.C.Cir.1977) 568 F.2d 1369, 1379 (holding
unlawful EPA's exemption of stormwater discharges from NPDES permitting
requirements).

101 United States Code, title 33, section 1311(a).
102 United States Code, title 33, section 1362(12)(A) (emphasis added).
103 United States Code, title 33, section 1362(14).
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does not soak into the ground.”'* Polluted stormwater runoff is commonly transported
through MS4s, and then often discharged, untreated, into local water bodies.'® As the
Ninth Circuit Court of Appeal has stated:

Storm water runoff is one of the most significant sources of water pollution
in the nation, at times “comparable to, if not greater than, contamination
from industrial and sewage sources.” [Citation omitted.] Storm sewer
waters carry suspended metals, sediments, algae-promoting nutrients
(nitrogen and phosphorus), floatable trash, used motor oil, raw sewage,
pesticides, and other toxic contaminants into streams, rivers, lakes, and
estuaries across the United States. [Citation omitted.] In 1985, three-
quarters of the States cited urban storm water runoff as a major cause of
waterbody impairment, and forty percent reported construction site runoff
as a major cause of impairment. Urban runoff has been named as the
foremost cause of impairment of surveyed ocean waters. Among the
sources of storm water contamination are urban development, industrial
facilities, construction sites, and illicit discharges and connections to storm
sewer systems. %6

Major amendments to the Federal Water Pollution Control Act were enacted in the
federal Clean Water Act of 1977, and the federal act is now commonly referred to as the
Clean Water Act (CWA). CWA'’s stated goal is to eliminate the discharge of pollutants
into the nation's waters by 1985.7%7 “This goal is to be achieved through the
enforcement of the strict timetables and technology-based effluent limitations
established by the Act.”108

104 See Code of Federal Regulations, title 40, section 122.26(b)(13) and Exhibit BB (47),
U.S. EPA, NPDES Stormwater Program, Problems with Stormwater Pollution,
https://www.epa.gov/npdes/npdes-stormwater-program (accessed on August 10, 2017).

105 Exhibit BB (48), U.S. EPA, NPDES Stormwater Program, Stormwater Discharges
from Municipal Sources, htips://www.epa.gov/npdes/stormwater-discharges-municipal-
sources (accessed on December 2, 2022), page 3.

106 Environmental Defense Center, Inc. v. EPA (9th Cir. 2003) 344 F.3d 832, 840-

841 (citing Natural Res. Def. Council v. EPA (9th Cir. 1992) 966 F.2d 1292, 1295, and
Regulation for Revision of the Water Pollution Control Program Addressing Storm Water
(64 Fed.Reg. 68722, 68724, 68727 (December 8, 1999) codified at Code of Federal
Regulations, title 40, parts. 9, 122, 123, and 124)).

107 United States Code, title 33, section 1251(a)(1).
198 Natural Res. Def. Council v. Costle (D.C.Cir.1977) 568 F.2d 1369, 1371.
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MS4s are thus established point sources subject to the CWA’s NPDES permitting
requirements.10°

In 1987, to better regulate pollution conveyed by stormwater runoff, Congress enacted
CWA section 402(p), codified at United States Code, title 33, section 1342(p),
“Municipal and Industrial Stormwater Discharges.” Sections 1342(p)(2) and (3) require
NPDES permits for stormwater discharges “associated with industrial activity,”
discharges from large and medium-sized municipal storm sewer systems, and certain
other discharges. Section 402(p)(4) sets out a timetable for promulgation of the first of
a two-phase overall program of stormwater regulation with the first permits to issue by
not later than 1991 or 1993, depending on the size of the population served by the
MS4.110

Generally, NPDES permits issued under the CWA must “contain limits on what you can
discharge, monitoring and reporting requirements, and other provisions to ensure that
the discharge does not hurt water quality or people’s health” and specifies “an
acceptable level of a pollutant or pollutant parameter in a discharge.”'""

With regard to MS4s specifically, the 1987 amendments require control technologies
that reduce pollutant discharges to the maximum extent practicable (MEP), including
best management practices (BMPs), control techniques and system design and
engineering methods, and such other provisions as the Administrator’'? deems
appropriate for the control of such pollutants.''3 A statutory anti-backsliding
requirement was also added to preserve present pollution control levels achieved by
dischargers by prohibiting the adoption of less stringent effluent limitations''4 than those

199 Natural Res. Def. Council v. Costle (D.C.Cir.1977) 568 F.2d 1369, 1379 (holding
unlawful EPA's exemption of stormwater discharges from NPDES permitting
requirements); Natural Res. Def. Council v. U.S. EPA, 966 F.2d 1292, 1295-1298.

10 United States Code, title 33, section 1342(p)(2)-(4); Natural Res. Def. Council v.
U.S. EPA, 966 F.2d 1292, 1296.

111 Exhibit BB (46), U.S. EPA, NPDES Permit Basics,
https://www.epa.gov/npdes/npdes-permit-basics (accessed on July 17, 2020).

112 Defined in United States Code, title 33, section 1251(d) (section 101(d) of the CWA)
as the Administrator of the U.S. Environmental Protection Agency.

113 United States Code, title 33, section 1342(p)(3). This is in contrast to the “best
available technology” standard that applies to the treatment of industrial discharges (see
United States Code, title 33, section 1311(b)(2)(A)).

14 The Senate and Conference Reports from the 99th Congress state that these
additions were intended to “clarify the Clean Water Act’s prohibition of backsliding on
effluent limitations.” See H.R. Conf. Rep. No. 99-1004 (1986) (emphasis added); see
also S. Rep. No. 99-50, 45 (1985).
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already contained in their discharge permits, except in certain narrowly defined
circumstances.'"®

The United States Supreme Court has observed the cooperative nature of water quality
regulation under the CWA as follows:

The Clean Water Act anticipates a partnership between the States and the
Federal Government, animated by a shared objective: “to restore and
maintain the chemical, physical, and biological integrity of the Nation's
waters.” (33 U.S.C. § 1251(a).) Toward this end, the Act provides for two
sets of water quality measures. “Effluent limitations” are promulgated by
the EPA and restrict the quantities, rates, and concentrations of specified
substances which are discharged from point sources. (See §§ 1311,
1314.) “[W]ater quality standards” are, in general, promulgated by the
States and establish the desired condition of a waterway. (See § 1313.)
These standards supplement effluent limitations “so that numerous point
sources, despite individual compliance with effluent limitations, may be
further regulated to prevent water quality from falling below acceptable
levels.” (EPA v. California ex rel. State Water Resources Control Bd., 426
U.S. 200, 205, n. 12, 96 S.Ct. 2022, 2025, n. 12, 48 L.Ed.2d 578
(1976).)"16

The CWA thus employs two primary mechanisms for controlling water pollution:
identification and standard-setting for bodies of water (i.e. 303(d) listings of impaired
water bodies and the setting of water quality standards), and identification and
regulation of dischargers (i.e., the inclusion of effluent limitations consistent with water
quality standards in NPDES permits).

In 1990, pursuant to CWA section 1342, EPA issued the “Phase | Rule” regulating large
and medium MS4s. The Phase | Rule and later amendments, in addition to generally
applicable provisions of the CWA and its implementing regulations and other state and
federal environmental laws, apply to the permit at issue in this Test Claim.

B. Key Definitions
1. Water Quality Standards

A “water quality standard” defines the water quality goals of a water body, or portion
thereof, by designating the use or uses to be made of the water and by setting criteria
that protect the designated uses.'"” The term “water quality standard applicable to such
waters” and “applicable water quality standards” refer to those water quality standards
established under section 303 of the CWA, including numeric criteria, narrative criteria,

115 United States Code, title 33, section 1342(0); see Joint Explanatory Statement of the
Committee of Conference, H.R.Conf. Rep. No. 99-1004, 153 (1986).

116 Arkansas v. Oklahoma (1992) 503 U.S. 91, pages 101-102.
7 Code of Federal Regulations, title 40, part 131.2.
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waterbody uses, and antidegradation requirements which may be adopted by the
federal or state government and may be found in a variety of places including but not
limited to 40 Code of Federal Regulations 131.36, 131.38, and California state adopted
water quality control plans and basin plans.''® A TMDL is a regulatory term in the CWA,
describing a plan for restoring impaired waters that identifies the maximum amount of a
pollutant a body of water can receive while still meeting water quality standards.

Federal law requires the states to adopt an anti-degradation policy which at minimum
protects existing uses and requires existing high quality waters be maintained to the
maximum extent possible unless certain findings are made.'"®

The water quality criteria can be expressed in narrative form, which are broad
statements of desirable water quality goals, or in a numeric form, which identifies
specific pollutant concentrations.'?® When water quality criteria are met, water quality
will generally protect the designated use.”'?" Federal regulations state the purpose of a
water quality standard as follows:

A water quality standard defines the water quality goals of a water body,
or portion thereof, by designating the use or uses to be made of the water
and by setting criteria that protect the designated uses. States adopt water
quality standards to protect public health or welfare, enhance the quality of
water and serve the purposes of the Clean Water Act (the Act). “Serve the
purposes of the Act” (as defined in sections 101(a)(2) and 303(c) of the
Act) means that water quality standards should, wherever attainable,
provide water quality for the protection and propagation of fish, shellfish
and wildlife and for recreation in and on the water and take into
consideration their use and value of public water supplies, propagation of
fish, shellfish, and wildlife, recreation in and on the water, and agricultural,
industrial, and other purposes including navigation.'??

With respect to standard-setting for bodies of water, section 1313(a) of the United
States Code provides existing water quality standards may remain in effect unless the
standards are not consistent with the CWA, and the Administrator “shall promptly
prepare and publish” water quality standards for any waters for which a state fails to
submit water quality standards, or for which the standards are not consistent with the
CWA."%3 In addition, states are required to hold public hearings from time to time but “at

118 Code of Federal Regulations, title 40, part 130.7(b)(3).
119 Code of Federal Regulations, title 40, part 131.12.

120 City of Arcadia v. State Water Resources Control Board (2006) 135 Cal.App.4th
1392, 1403.

121 Code of Federal Regulations, title 40, section 131.3(b).

122 Code of Federal Regulations, title 40, section 131.2.

123 United States Code, title 33, section 1313(a), note that section 1313 was last
amended by 114 Statutes 870, effective October 10, 2000.

29

California Regional Water Quality Control Board, San Francisco Bay Region, Order No. R2-2009-0074,
10-TC-02, 10-TC-03, and 10-TC-05
Decision

31



least once each three year period” for the purpose of reviewing applicable water quality
standards and, as appropriate, modifying and adopting standards:

Whenever the State revises or adopts a new standard, such revised or
new standard shall be submitted to the [US EPA] Administrator. Such
revised or new water quality standard shall consist of the designated uses
of the navigable waters involved and the water quality criteria for such
waters based upon such uses. Such standards shall protect the public
health or welfare, enhance the quality of water and serve the purposes of
this chapter. Such standards shall be established taking into
consideration their use and value for public water supplies, propagation of
fish and wildlife, recreational purposes, and agricultural, industrial, and
other purposes, and also taking into consideration their use and value for
navigation. 24

In general, if a body of water is identified as impaired under section 303(d) of the CWA,
it is necessarily exceeding one or more of the relevant water quality standards. '

2. Total Maximum Daily Loads (TMDLs)

Section 303(d) of the CWA, codified at United States Code, title 33, section 1313(d),
requires each state “identify those waters within its boundaries for which the effluent
limitations...are not stringent enough to implement any water quality standard
applicable to such waters.” The identification of waters not meeting water quality
standards is called an “impairment” finding, and the priority ranking is known as the
“303(d) list.”'?6 The state is required by the Act to “establish a priority ranking for such
waters, taking into account the severity of the pollution and the uses to be made of such
waters.” 1%’

After the waters are ranked, federal law requires “TMDLs shall be established at levels
necessary to attain and maintain the applicable narrative and numerical WQS [water
quality standards] with seasonal variations and a margin of safety which takes into
account any lack of knowledge concerning the relationship between effluent limitations
and water quality. Determinations of TMDLs shall take into account critical conditions

124 United States Code, title 33, section 1313(c)(2)(A), effective October 10, 2000.

125 See United States Code, title 33, section 1313(d)(1)(A) (codifying CWA § 303(d) and
stating: “Each State shall identify [as impaired] those waters within its boundaries for
which the effluent limitations ... are not stringent enough to implement any water quality
standard applicable to such waters. The State shall establish a priority ranking for such
waters, taking into account the severity of the pollution and the uses to be made of such
waters.”)

126 Code of Federal Regulations, title 40, part 130.7(d)(1); see also San Francisco
Baykeeper, Inc. v. Browner (N.D. Cal 2001) 147 F.Supp.2d 991, 995.

127 United States Code, title 33, section 1313(d)(1)(A).
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https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=bf36ca172ed39f209c21c051ab4b9488&term_occur=6&term_src=Title:40:Chapter:I:Subchapter:D:Part:130:130.7
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=4828d2a52b841eb9111bccbeb460bcd0&term_occur=1&term_src=Title:40:Chapter:I:Subchapter:D:Part:130:130.7
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=bf36ca172ed39f209c21c051ab4b9488&term_occur=7&term_src=Title:40:Chapter:I:Subchapter:D:Part:130:130.7

for stream flow, loading, and water quality parameters.”'?¢ A TMDL is defined as the
sum of the amount of a pollutant allocated to all point sources (i.e., the sum of all waste
load allocations, or WLAs), plus the amount of a pollutant allocated for nonpoint sources
and natural background. A TMDL is essentially a plan setting forth the amount of a
pollutant allowable that will attain the water quality standard necessary for beneficial
uses.?9

303(d) lists and TMDLs are required to be submitted to the Administrator "not later than
one hundred and eighty days after the date of publication of the first identification of
pollutants under section 1314(a)(2)(D) [of the CWA]" and thereafter “from time to time,”
and the Administrator “shall either approve or disapprove such identification and load
not later than thirty days after the date of submission.”’3° A complete failure by a state
to submit a TMDL for a pollutant received by waters designated as “water quality limited
segments” pursuant to the CWA, will be construed as a constructive submission of no
TMDL, triggering a nondiscretionary duty of the federal EPA to establish a TMDL for the
state.”' If the Administrator disapproves the 303(d) List or a TMDL, the Administrator
“shall not later than thirty days after the date of such disapproval identify such waters in
such State and establish such loads for such waters as he determines necessary to
implement [water quality standards].”'3? Finally, the identification of waters and setting
of standards and TMDLs is required as a part of a state’s “continuing planning process
approved [by the Administrator] which is consistent with this chapter.”'33

If a TMDL has been established for a body of water identified as impaired under section
303(d), an NPDES permit must contain limitations that “must control all pollutants or
pollutant parameters (either conventional, nonconventional, or toxic pollutants) which
the Director determines are or may be discharged at a level that will cause, have the
reasonable potential to cause, or contribute to an excursion above any [s]tate water
quality standard, including [s]tate narrative criteria for water quality.”'3* And, for new
sources or discharges, the limitations must ensure the source or discharge will not

128 Code of Federal Regulations, title 40, part 130.7(c)(1).
129 Code of Federal Regulations, title 40, part 130.2.

130 United States Code, title 33, section 1313(d)(2); See also San Francisco Baykeeper,
Inc. v. Browner (N.D. Cal. 2001) 147 F. Supp. 2d 991, 995.

131 United States Code, title 33, section 1313(d)(1)(A, C) and (d)(2); See also San
Francisco Baykeeper, Inc. v. Browner (9th Circuit, 2002) 297 F.3d 877.

132 United States Code, title 33, section 1313(d)(2).
133 United States Code, title 33, section 1313(d-e).
134 Code of Federal Regulations, title 40, section 122.44(d)(1)(i), emphasis added.
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cause or contribute to the violation of water quality standards and will not violate the
TMDL. '3

3. Municipal Separate Storm Sewer System (MS4)

A “Municipal Separate Storm Sewer System” (or MS4) refers to a collection of
structures designed to gather stormwater and discharge it into local streams and rivers.
A storm sewer contains untreated water, so the water entering a storm drain and then
into a storm sewer, enters rivers, creeks, or the ocean at the other end is the same
water that entered the system.

4. Best Management Practices (BMPs)

The acronym "BMP" is short for Best Management Practice. In the context of water
quality, BMPs are methods, or practices designed and selected to reduce or eliminate
the discharge of pollutants to surface waters from point and non-point source
discharges including storm water. BMPs include but are not limited to structural and
nonstructural controls and operation and maintenance procedures. BMPs can be
applied before, during, and after pollution-producing activities.

C. Specific Federal Legal Provisions Relating to Stormwater Pollution
Prevention

1. Federal Antidegrdation Policy

When a TMDL has not been established, however, a permit may be issued provided the
new source does not degrade water quality in violation of the applicable anti-
degradation policy. Any increase in loading of a pollutant to a waterbody that is
impaired because of that pollutant would degrade water quality in violation of the
applicable anti-degradation policy. Federal law, section 40 Code of Federal Regulations
section 131.12(a)(1), requires the state to adopt and implement an anti-degradation
policy that will “maintain the level of water quality necessary to protect existing (in
stream water) uses.”

NPDES permits must include conditions to achieve water quality standards and
objectives and generally may not allow dischargers to backslide.36

135 Code of Federal Regulations, title 40, section 122.4(i). See also Code of Federal
Regulations, title 40, section 130.2(i); Friends of Pinto Creek v. EPA (9th Cir.2007) 504
F.3d 1007, 1011 (“A TMDL specifies the maximum amount of a particular pollutant that
can be discharged or loaded into the waters from all combined sources, so as to comply
with the water quality standards.”).

136 United States Code, title 33, section 1311(b)(1)(C), which states that “in order to
carry out the objective of this chapter there shall be achieved . . . any more stringent
limitation, including those necessary to meet water quality standards”; 33 U.S.C. section
1342(0)(3), which states that “In no event may such a permit to discharge into waters be
renewed, reissued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
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2. Requirement to Effectively Prohibit Non-Stormwater Discharges

CWA section 402(p)(3)(B)(ii) requires permits for MS4s “shall include a requirement to
effectively prohibit non-storm water discharges into the storm sewers.”

3. Standard Setting for Dischargers of Pollutants: NPDES Permits

Section 1342 of the CWA provides for the NPDES program, the final piece of the
regulatory framework under which discharges of pollutants are regulated and permitted,
and applies whether or not a TMDL has been established. Section 1342 states “the
Administrator may, after opportunity for public hearing, issue a permit for the discharge
of any pollutant, or combination of pollutants, notwithstanding section 1311(a) of this
title.”13” Section 1342 further provides states may submit a plan to administer the
NPDES permit program, and upon review of the state’s submitted program “[t]he
Administrator shall authorize a State, which he determines has the capability of
administering a permit program which will carry out the objective of this chapter to issue
permits for discharges into the navigable waters within the jurisdiction of such State.”'38

Whether issued by the Administrator or by a state permitting program, all NPDES
permits must ensure compliance with the requirements of sections 1311, 1312, 1316,
1317, and 1343 of the Act; must be for fixed terms not exceeding five years; can be
terminated or modified for cause, including violation of any condition of the permit; and
must control the disposal of pollutants into wells.’3° In addition, NPDES permits are
generally prohibited, with some exceptions, from containing effluent limitations “less
stringent than the comparable effluent limitations in the previous permit.”'*® An NPDES
permit for a point source discharging into an impaired water body must be consistent
with the WLAs made in a TMDL, if a TMDL is approved and is applicable to the water
body. 141

4. The Federal Toxics Rules (40 CFR 131.36 and 131.38)

In 1987, Congress amended CWA section 303(c)(2) by adding subparagraph (B) which
requires a state, whenever reviewing, revising, or adopting new water quality standards,
must adopt numeric criteria for all toxic pollutants listed pursuant to section 307(a)(1) for

under section 1313 of this title applicable to such waters”; and Code of Federal
Regulations, title 40, section 122.44(d)(1), which states that NPDES permits must
include “any requirements in addition to or more stringent than promulgated effluent
limitations guidelines . . . necessary to . . . [a]chieve water quality standards established
under section 303 of the CWA.”

137 United States Code, title 33, section 1342(a)(1).

138 United States Code, title 33, section 1342(a)(5); (b).

139 United States Code, title 33, section 1342(b)(1).

140 United States Code, title 33, section 1342(0).

141 Code of Federal Regulations, title 40, section 122.44(d).
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which criteria have been published under section 304(a). Section 303(c)(4) of the CWA
authorizes the U.S. EPA Administrator to promulgate standards where necessary to
meet the requirements of the Act. The federal criteria below are legally applicable in the
State of California for inland surface waters, enclosed bays, and estuaries for all
purposes and programs under the CWA.

5. National Toxics Rule (NTR)

For the 14 states that did not timely adopt numeric criteria as required, U.S. EPA
promulgated the National Toxics Rule (NTR) on December 22, 1992.'42 About 40
criteria in the NTR apply in California.

6. The California Toxics Rule (CTR)

The “California Toxics Rule” is also a federal regulation, notwithstanding its somewhat
confusing name. On May 18, 2000, U.S. EPA adopted the CTR. The CTR promulgated
new toxics criteria for California to supplement the previously adopted NTR criteria that
applied in the State. U.S. EPA amended the CTR on February 13, 2001. EPA
promulgated this rule to fill a gap in California water quality standards created in 1994
when a State court overturned the State's water quality control plans which contained
water quality criteria for priority toxic pollutants, leaving the State without numeric water
quality criteria for many priority toxic pollutants as required by the CWA.

California had not adopted numeric water quality criteria for toxic pollutants as required
by CWA section 303(c)(2)(B), which was added to the CWA by Congress in 1987 and
was the only state in the nation for which CWA section 303(c)(2)(B) had remained
substantially unimplemented after EPA's promulgation of the NTR in December of
1992.143 The Administrator determined this rule was a necessary and important
component for the implementation of CWA section 303(c)(2)(B) in California.

In adopting the CTR, U.S. EPA states:

EPA is promulgating this rule based on the Administrator’'s determination
that numeric criteria are necessary in the State of California to protect
human health and the environment. The Clean Water Act requires States
to adopt numeric water quality criteria for priority toxic pollutants for which
EPA has issued criteria guidance, the presence or discharge of which
could reasonably be expected to interfere with maintaining designated
uses.

And:

Numeric criteria for toxic pollutants allow the State and EPA to evaluate
the adequacy of existing and potential control measures to protect aquatic
ecosystems and human health. Numeric criteria also provide a more
precise basis for deriving water quality-based effluent limitations

142 Exhibit BB (21), Federal Register, Volume 57, Number 246 (NTR), page 142.
143 Exhibit BB (22), Federal Register, Volume 65, Number 97 (CTR), page 7.
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(WQBELSs) in National Pollutant Discharge Elimination System (NPDES)
permits and wasteload allocations for total maximum daily loads (TMDLs)
to control toxic pollutant discharges. Congress recognized these issues
when it enacted section 303(c)(2)(B) to the CWA.

D. The California Water Pollution Control Program

1. Porter-Cologne

California’s water pollution control laws were substantially overhauled in 1969 with the
Porter-Cologne Water Quality Control Act (Porter-Cologne).'#4 Beginning with section
13000, Porter-Cologne provides:

The Legislature finds and declares that the people of the state have a

primary interest in the conservation, control, and utilization of the water
resources of the state, and that the quality of all the waters of the state
shall be protected for use and enjoyment by all the people of the state.

The Legislature further finds and declares that activities and factors which
may affect the quality of the waters of the state shall be regulated to attain
the highest water quality which is reasonable, considering all demands
being made and to be made on those waters and the total values involved,
beneficial and detrimental, economic and social, tangible and intangible.

The Legislature further finds and declares that the health, safety, and
welfare of the people of the state requires that there be a statewide
program for the control of the quality of all the waters of the state...and
that the statewide program for water quality control can be most effectively
administered regionally, within a framework of statewide coordination and
policy.4®

The state water pollution control program was again modified, beginning in 1972, to
substantially comply with the federal CWA, and “on May 14, 1973, California became
the first state to be approved by the EPA to administer the NPDES permit program.”146

Section 13160 provides the State Water Resources Control Board (State Board) “is
designated as the state water pollution control agency for all purposes stated in the
Federal Water Pollution Control Act...[and is] authorized to exercise any powers
delegated to the state by the Federal Water Pollution Control Act (33 U.S.C. § 1251 et

144 Water Code section 13020 (Stats. 1969, ch. 482).
145 Water Code section 13000 (Stats. 1969, ch. 482).

146 County Sanitation Dist. No. 2 of Los Angeles County v. County of Kern (Cal. Ct. App.
5th Dist. 2005) 127 Cal.App.4th 1544, at pp. 1565-1566. See also Water Code section
13370 et seq.
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seq.) and acts amendatory thereto.”'#” Section 13001 describes the state and regional
boards as being “the principal state agencies with primary responsibility for the
coordination and control of water quality.”

To achieve the objectives of conserving and protecting the water resources of the state,
and in exercise of the powers delegated, Porter-Cologne, like the CWA, employs a
combination of water quality standards and point source pollution controls. 48

Under Porter Cologne, the nine regional boards’ primary regulatory tools are the water
quality control plans, also known as basin plans.'® These plans fulfill the planning
function for the water boards, are regulations adopted under the Administrative
Procedure Act with a specialized process,'®° and provide the underlying basis for most
of the regional board’s actions (e.g., NPDES permit conditions, cleanup levels). Basin
plans consist of three elements:

e Determination of beneficial uses;
e Water quality objectives to reasonably protect beneficial uses; and
e An implementation program to achieve water quality objectives. %’

Porter Cologne sections 13240-13247 address the development and implementation of
regional water quality control plans (i.e. basin plans), including “water quality
objectives,” defined in section 13050 as “the limits or levels of water quality constituents
or characteristics which are established for the reasonable protection of beneficial uses
of water or the prevention of nuisance within a specific area.”'®? Section 13241
provides each regional board “shall establish such water quality objectives in water
quality control plans as in its judgment will ensure the reasonable protection of
beneficial uses and the prevention of nuisance.” :

(a) Past, present, and probable future beneficial uses of water.

(b) Environmental characteristics of the hydrographic unit under
consideration, including the quality of water available thereto.

147 Water Code section 13160 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats 1976,
ch. 596).

148 Water Code section 13142 (Stats. 1969, ch. 482; Stats. 1971, ch. 1288; Stats. 1979,
ch. 947; Stats. 1995, ch. 28).

149 \Water Code sections 13240-13247.
150 Water Code sections 11352—11354.
15T Water Code section 13050(j), see also section 13241.

152 \Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970,
ch. 202; Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats.
1992, ch. 211 (AB 3012); Stats. 1995, ch. 28 (AB 1247), ch. 847 (SB 206); Stats. 1996,
ch. 1023 (SB 1497)).
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(c) Water quality conditions that could reasonably by achieved through the
coordinated control of all factors which affect water quality in the area.

(d) Economic considerations.
(e) The need for developing housing within the region.
(f) The need to develop and use recycled water. 53

Beneficial uses, in turn, are defined in section 13050 as including, but not limited to
“‘domestic, municipal, agricultural and industrial supply; power generation; recreation;
aesthetic enjoyment; navigation; and preservation and enhancement of fish, wildlife,
and other aquatic resources or preserves.”’® In addition, section 13243 permits a
regional board to define “certain conditions or areas where the discharge of waste, or
certain types of waste, will not be permitted.”'55

Sections 13260-13274 address the development of “waste discharge requirements,”
which section 13374 states “is the equivalent of the term ‘permits’ as used in the
Federal Water Pollution Control Act, as amended.”'%® Section 13263 permits the
regional boards, after a public hearing, to prescribe waste discharge requirements “as to
the nature of any proposed discharge, existing discharge, or material change in an
existing discharge, except discharges into a community sewer system.” Section 13263
also provides the regional boards “need not authorize the utilization of the full waste
assimilation capacities of the receiving waters,” and the board may prescribe
requirements although no discharge report has been filed, and may review and revise
requirements on its own motion. The section further provides “[a]ll discharges of waste
into waters of the state are privileges, not rights.”'5” Section 13377 permits a regional
board to issue waste discharge requirements “which apply and ensure compliance with
all applicable provisions of the [Federal Water Pollution Control Act].”'%8 In effect,
sections 13263 and 13377 permit the issuance of waste discharge requirements
concurrently with an NPDES permit “if a discharge is to waters of both California and
the United States.”

153 Water Code section 13241 (Stats. 1969, ch. 482; Stats. 1979, ch. 947; Stats. 1991,
ch. 187 (AB 673)).

154 Water Code section 13050 (Stats. 1969, ch. 482; Stats. 1969, ch. 800; Stats. 1970,
ch. 202; Stats. 1980, ch. 877; Stats. 1989, ch. 642; Stats. 1991, ch. 187 (AB 673); Stats.
1992, ch. 211 (AB 3012); Stats. 1995, ch. 28 (AB 1247); Stats. 1995, ch. 847 (SB 206);
Stats. 1996 ch. 1023 (SB 1497)).

155 Water Code section 13243 (Stats. 1969, ch. 482).
156 Water Code section 13374 (Stats. 1972, ch. 1256).

157 Water Code section 13263(a-b); (g) (Stats. 1969, ch. 482; Stats. 1992, ch. 211 (AB
3012) Stats. 1995, ch. 28 (AB 1247), ch. 421 (SB 572)).

158 Water Code section 13377 (Stats. 1972, ch. 1256; Stats. 1978, ch. 746).
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The California Supreme Court explained the interplay between state and federal law in
Department of Finance v. Commission on State Mandates as follows:

California was the first state authorized to issue its own pollutant
discharge permits. (Citations omitted.) Shortly after the CWA'’s enactment,
the Legislature amended the Porter—Cologne Act, adding chapter 5.5
(Wat. Code, § 13370 et seq.) to authorize state issuance of permits (Wat.
Code, § 13370, subd. (c)). The Legislature explained the amendment was
“in the interest of the people of the state, in order to avoid direct regulation
by the federal government of persons already subject to regulation under
state law pursuant to [the Porter—Cologne Act].” (Ibid.) The Legislature
provided that Chapter 5.5 be “construed to ensure consistency” with the
CWA. (Wat. Code, § 13372, subd. (a).) It directed that state and regional
boards issue waste discharge requirements “ensur[ing] compliance with all
applicable provisions of the [CWA] ... together with any more stringent
effluent standards or limitations necessary to implement water quality
control plans, or for the protection of beneficial uses, or to prevent
nuisance.” (Wat. Code, § 13377, italics added.) To align the state and
federal permitting systems, the legislation provided that the term “ ‘waste
discharge requirements’ ” under the Act was equivalent to the term “
‘permits’ ” under the CWA. (Wat. Code, § 13374.) Accordingly, California’s
permitting system now regulates discharges under both state and federal
law. (Citations omitted.)

In 1987, Congress amended the CWA to clarify that a permit is required
for any discharge from a municipal storm sewer system serving a
population of 100,000 or more. (33 U.S.C. § 1342(p)(2)(C), (D).) Under
those amendments, a permit may be issued either on a system- or
jurisdiction-wide basis, must effectively prohibit nonstorm water
discharges into the storm sewers, and must “require controls to reduce the
discharge of pollutants to the maximum extent practicable.” (33 U.S.C. §
1342(p)(3)(B), italics added.) The phrase “maximum extent practicable” is
not further defined. How that phrase is applied, and by whom, are
important aspects of this case.

EPA regulations specify the information to be included in a permit
application. (See 40 C.F.R. § 122.26(d)(1)(i)-(vi), (d)(2)(i)-(viii).) Among
other things, an applicant must set out a proposed management program
that includes management practices; control techniques; and system,
design, and engineering methods to reduce the discharge of pollutants to
the maximum extent practicable. (40 C.F.R. § 122.26(d)(2)(iv).) The
permit-issuing agency has discretion to determine which practices,
whether or not proposed by the applicant, will be imposed as conditions.
(Ibid.)159

159 Department of Finance v. Commission on State Mandates (2016) 1 Cal.5th 749, 757.
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2. California’s Antidegradation Policy (State Water Resources Control
Board Resolution NO. 68-16 adopted October 24, 1968)

In 1968, the State Board adopted Resolution 68-16, formally entitled “Statement of
Policy With Respect to Maintaining High Quality of Waters In California,” to prevent the
degradation of surface waters where background water quality is higher than the
established level necessary to protect beneficial uses. That executive order states the
following:

WHEREAS the California Legislature has declared that it is the policy of
the State that the granting of permits and licenses for unappropriated
water and the disposal of wastes into the waters of the State shall be so
regulated as to achieve highest water quality consistent with maximum
benefit to the people of the State and shall be controlled so as to promote
the peace, health, safety and welfare of the people of the State; and

WHEREAS water quality control policies have been and are being
adopted for waters of the State; and

WHEREAS the quality of some waters of the State is higher than that
established by the adopted policies and it is the intent and purpose of this
Board that such higher quality shall be maintained to the maximum extent
possible consistent with the declaration of the Legislature;

NOW, THEREFORE, BE IT RESOLVED:

Whenever the existing quality of water is better than the quality
established in policies as of the date on which such policies become
effective, such existing high quality will be maintained until it has been
demonstrated to the State that any change will be consistent with
maximum benefit to the people of the State, will not unreasonably affect
present and anticipated beneficial use of such water and will not result in
water quality less than that prescribed in the policies.

Any activity which produces or may produce a waste or increased volume
or concentration of waste and which discharges or proposes to discharge
to existing high quality waters will be required to meet waste discharge
requirements which will result in the best practicable treatment or control
of the discharge necessary to assure that (a) a pollution or nuisance will
not occur and (b) the highest water quality consistent with maximum
benefit to the people of the State will be maintained.

In implementing this policy, the Secretary of the Interior will be kept
advised and will be provided with such information as he will need to
discharge his responsibilities under the Federal Water Pollution Control
Act.

State Board Resolution 68-16, Statement of Policy With Respect to Maintaining High
Quality of Waters in California, is the policy the State asserts incorporates the federal
antidegradation policy. The Water Quality Control Plans in turn (i.e. Basin Plans)
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require conformity with State Board Resolution 68-16. Therefore, any provisions in a
permit inconsistent with the State’s anti-degradation policy are also inconsistent with the
Basin Plan.

3. Administrative Procedures Update, Antidegradation Policy
Implementation for NPDES Permitting, 90-004

The May 1990 Administrative Procedures Update, entitled Antidegradation Policy
Implementation for NPDES Permitting, APU 90-004, provides guidance for the State’s
regional boards in implementing the State Board’s Resolution No. 68-16, Statement of
Policy With Respect to Maintaining High Quality of Waters in California, and the Federal
Antidegradation Policy, as set forth in section 40 Code of Federal Regulations part
131.12. It states “If baseline water quality is equal to or less than the quality as defined
by the water quality objective, water quality shall be maintained or improved to a level
that achieves the objectives.”160

4. Statewide Plans: The Ocean Plan, the California Inland Surface Waters
Plan (ISWP), and, the Enclosed Bays and Estuaries Plan (EBEP)

California has adopted an Ocean Plan, applicable to interstate waters, and two other
state-wide plans which establish water quality criteria or objectives for all fresh waters,
bays and estuaries in t