STATE of CALIFORNIA

COMMISSION ON STATE

MANDATES
March 20, 2025
Mr. Chris Hill Mr. Raymond Palmucci
Department of Finance Office of the San Diego City Attorney
915 L Street, 8th Floor 1200 Third Avenue, Suite 1100
Sacramento, CA 95814 San Diego, CA 92101

And Parties, Interested Parties, and Interested Persons (See Mailing List)

Re: Revised Proposed Decision
Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
On Remand from City of San Diego v. Commission on State Mandates,
Sacramento County Superior Court, Case No. 24WMO000056; Permit
Amendment No. 2017PA-SCHOOLS, City of San Diego Public Water System
No. 3710020, effective January 18, 2017
City of San Diego, Claimant

Dear Mr. Hill and Mr. Palmucci:

The Revised Proposed Decision for the above-captioned matter is enclosed for your
review.

Hearing: This matter is set for hearing on Friday, March 28, 2025, at 10:00 a.m., at
Park Tower, 980 9th Street, Second Floor Conference Room, Sacramento,
California, 95814 and via Zoom.

The Commission is committed to ensuring that its public meetings are accessible to the
public and that the public has the opportunity to observe the meeting and to participate
by providing written and verbal comment on Commission matters whether they are
physically appearing at the in-person meeting location or participating via Zoom. If you
want to speak during the hearing and you are in-person, please come to the table for
the swearing in and to speak when your item is up for hearing. If you are participating
via Zoom, you must use the "Raise Hand" feature in order for our moderators to know
you need to be unmuted.

You may join the meeting via Zoom through the link below and can listen and view
through your desktop, laptop, tablet, or smart phone. This will allow you to view
documents being shared as well.

There are two options for joining the meeting via Zoom:

1. Through the link below you can listen and view through your desktop, laptop,
tablet, or smart phone. This will allow you to view documents being shared as
well. (You are encouraged to use this option.)

https://csm-ca-
gov.zoom.us/j/88129095531 ?pwd=TDtbfbirENXLCAPFkymxTtgMtXeS4k.1

Passcode: 032825
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2. Through your landline, smart mobile, or non-smart mobile phone, either number
works. You will be able to listen to the proceedings but will not be able to view
the meeting or any documents being shared. If you would like to speak, press #2
to use the “Raise Hand” feature.

+1 216 706 7075 US Toll +1 866 390 1828 US Toll-free
Conference Code: 155007

Please don'’t hesitate to reach out to us for help with technical problems at
csminfo@csm.ca.gov or 916 323-3562.

Testimony at the Commission Hearing: If you plan to address the Commission on an
agenda item, please notify the Commission Office not later than noon on the Tuesday
prior to the hearing, March 25, 2025. Please also include the names of the people who
will be speaking for inclusion on the witness list and the names and email addresses of
the people who will be speaking remotely to receive a hearing panelist link in Zoom.
When calling or emailing, identify the item you want to testify on and the entity you
represent. The Commission Chairperson reserves the right to impose time limits on
presentations as may be necessary to complete the agenda.

Time to File Written Comments: If you plan to file any written document, please note
that Commission staff will include written comments filed at least 15 days in advance of
the hearing in the Commissioners' hearing binders, a copy of which is available for
public viewing at the Commission meeting. Additionally, written comments filed more
than five days in advance of the meeting shall be included in the Commission’s meeting
binders, if feasible, or shall be provided to the Commission when the item is called,
unless otherwise agreed by the Commission or the executive director. (Cal. Code
Regs., tit. 2, § 1181.10(b)(1)(A-B).

However, comments filed less than five days in advance of the meeting, the commenter
shall provide 12 copies to Commission staff at the in-person meeting. In the case of
participation by teleconference, a PDF copy shall be filed via the Commission’s dropbox
at https://www.csm.ca.gov/dropbox.shtml at least 24 hours prior to the meeting.
Commission staff shall provide copies of the comments to the Commission and shall
place a copy on a table for public review when the item is called or, in the case of
participation via teleconference, shall provide an electronic copy to the Commission and
post a copy on the Commission’s website, and may share the document with the
Commission and the public using the “share screen” function. (Cal. Code Regs., tit. 2, §
1181.10(b)(1)(C)).

Postponement: If you would like to request postponement of the hearing, please refer
to section 1187.9(b) of the Commission’s regulations.
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Special Accommodations: For any special accommodations such as a sign language
interpreter, an assistive listening device, materials in an alternative format, or any other
accommodations, please contact the Commission Office at least five to seven working
days prior to the meeting.

Very truly yours,

Juliana F. Gmur
Executive Direglor
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ITEM 2
TEST CLAIM

REVISED PROPOSED DECISION

On Remand from City of San Diego v. Commission on State Mandates,
Sacramento County Superior Court, Case No. 24WM000056

Permit Amendment No. 2017PA-SCHOOLS, City of San Diego Public Water System
No. 3710020, effective January 18, 2017
Lead Sampling in Schools: Public Water System No. 3710020
17-TC-03-R2
City of San Diego, Claimant
EXECUTIVE SUMMARY

Revised Proposed Decision

This revised Proposed Decision addresses the late comments filed by the claimant and
the Water Board on March 13 and 14, 2025, on the Proposed Decision, respectively.
Changes made to the Proposed Decision are in underline and strikeout.

Overview

This Test Claim alleges reimbursable state-mandated activities arising from Permit
Amendment No. 2017PA-SCHOOLS, City of San Diego Public Water System No.
3710020, effective January 18, 2017 which is applicable to the City of San Diego only.
This amendment applies to a domestic water supply permit issued to the City of San
Diego (claimant) and requires the claimant’s public water system,' beginning

January 18, 2017, to submit to the State Water Resources Control Board’s (State Water
Board’s) Division of Drinking Water a list of all K-12 schools it serves and to sample and
test drinking water in K-12 schools for the presence of lead, upon the request of an
authorized representative of the school made prior to November 1, 2019.

This Test Claim has been previously heard by the Commission and denied twice on
separate grounds. The claimant successfully litigated both prior Decisions, resulting in
final court decisions concluding the test claim order mandates a new program or higher
level of service. On April 29, 2022, the Third District Court of Appeal issued an

' Public water systems are also known as “community water systems” which are public
water systems that supply water to the same population year-round. (See Health and
Safety Code section 116275(i).) These two terms are used interchangeably throughout
the record.
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unpublished opinion, finding that the test claim order imposes a new program or higher
level of service in that “the provision of drinking water to schools is a peculiarly
governmental function and the mandated testing of this water for lead is plainly a
service to the public.”> On October 31, 2024, the Sacramento County Superior Court
entered judgment holding that the claimant was practically compelled and, thus,
mandated by the state to comply with the test claim order.3

Thus, the only remaining issue is whether the test claim order imposes costs mandated
by the state within the meaning of article XllI B, section 6 and Government Code section
17514, or whether the exception in Government Code section 17556(d) applies.
Government Code section 17556(d) provides that that the Commission shall not find
costs mandated by the state if it finds that the “local agency or school district has the
authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.”

As described herein, staff finds that Government Code section 17556(d) does not apply
in this case, that the test claim order imposes costs mandated by the state, and
therefore the test claim order imposes a reimbursable state-mandated program within
the meaning of article XllI B, section 6. Staff recommends that the Commission
approve this Test Claim.

Procedural History

The State Water Board issued 2017PA-SCHOOLS, City of San Diego Public Water
System No. 3710020, effective January 18, 2017. The claimant filed the Test Claim on
January 11, 2018.4 The State Water Board and the Department of Finance (Finance)
filed comments on the Test Claim on August 13, 2018.° The claimant filed rebuttal
comments on November 9, 2018.5 On December 21, 2018, Commission staff issued
the Draft Proposed Decision.” On January 11, 2019, the State Water Board and the
claimant filed comments on the 2018 Draft Proposed Decision.2 The Commission heard
the Test Claim on March 22, 2019 and voted 6-1 to deny the claim on the ground that
the test claim permit did not impose a new program or higher level of service.

2 Exhibit K (2), City of San Diego v. Commission on State Mandates, Unpublished
Opinion (Apr. 29, 2022, Case No. C092800), page 13.

3 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24WMO000056), pages 12-13.

4 Exhibit A, Test Claim, page 1.

5 Exhibit B, State Water Board’s Comments on the Test Claim; Exhibit C, Finance’s
Comments on the Test Claim.

6 Exhibit D, Claimant’s Rebuttal Comments.

7 Exhibit E, Draft Proposed Decision, issued December 21, 2018.

8 Exhibit F, State Water Board’s Comments on the 2018 Draft Proposed Decision;
Exhibit G, Claimant’'s Comments on the 2018 Draft Proposed Decision.
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On June 20, 2019, the claimant filed a petition for writ of mandate in Sacramento
County Superior Court, and on July 30, 2020, the court denied the petition. The
claimant appealed, and on April 29, 2022, the Third District Court of Appeal reversed
the judgment issued by the superior court, finding that the test claim order imposes a
new program or higher level of service.® The Court of Appeal directed the superior
court to remand the matter to the Commission for further proceedings consistent with
the appellate court’s April 29, 2022 unpublished opinion. On November 16, 2022, the
superior court issued a judgment and writ, commanding the Commission to set aside its
March 22, 2019 decision denying the Test Claim and to consider in the first instance
whether reimbursement is required.

On January 27, 2023, the Commission adopted the Order to Set Aside its

March 22, 2019 Decision. On March 23, 2023, Commission staff issued the Draft
Proposed Decision, which addressed the state mandate and fee authority issue.’® On
May 4, 2023, the claimant and the State Water Board filed comments on the 2023 Draft
Proposed Decision."

On December 1, 2023 the Commission heard the Test Claim on Remand and voted 4-2
to deny the claim on the ground the test claim order did not impose a state-mandated
program.

On March 26, 2024, the claimant filed a petition for writ of mandate in Sacramento
County Superior Court challenging the December 1, 2023 Decision. On

October 31, 2024, the Sacramento County Superior Court issued a judgment, order,
and writ, finding that the claimant was mandated by the state based on practical
compulsion to comply with the test claim order, and commanding the Commission to set
aside its December 1, 2023 Decision and to consider in the first instance whether
reimbursement is required.’> On January 24, 2025, the Commission adopted the Order
to Set Aside its December 1, 2023 Decision.

This Proposed Decision was issued on February 26, 2025 for the March 28, 2025
Commission hearing. On March 13, 2025, the claimant filed comments on the
Proposed Decision.’™ On March 14, 2025, the State Water Board filed comments on
the Proposed Decision.™ On March 20, 2025, Commission staff issued the Revised
Proposed Decision.

9 Exhibit K (2), City of San Diego v. Commission on State Mandates, Unpublished
Opinion (Apr. 29, 2022, Case No. C092800).

10 Exhibit H, Draft Proposed Decision, issued March 23, 2023.

1 Exhibit |, Claimant’'s Comments on the 2023 Draft Proposed Decision; Exhibit J, State
Water Board’s Comments on the 2023 Draft Proposed Decision.

12 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24WMO000056).

13 Exhibit L, Claimant’'s Comments on the Proposed Decision.

4 Exhibit M, State Water Board’s Comments on the Proposed Decision.

3

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision



Commission Responsibilities

Under article XllI B, section 6 of the California Constitution, local agencies and school
districts are entitled to reimbursement for the costs of state-mandated new programs or
higher levels of service. In order for local government to be eligible for reimbursement,
one or more similarly situated local agencies or school districts must file a test claim
with the Commission. “Test claim” means the first claim filed with the Commission
alleging that a particular statute or executive order imposes costs mandated by the
state. Test claims function similarly to class actions and all members of the class have
the opportunity to participate in the test claim process and are bound by the final
decision of the Commission for purposes of that test claim.

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate
disputes over the existence of state-mandated programs within the meaning of article
XIII B, section 6 of the California Constitution and not apply it as an “equitable remedy
to cure the perceived unfairness resulting from political decisions on funding
priorities.”'®

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s
recommendation.

lIssue IDescription Staff Recommendation

Is the Test Claim timely filed [Government Code section |Timely filed with a potential

Ipursuant to Government 17551 states that test claims|period of reimbursement

Code section 175517 must be filed “not later than |beginning January 18, 2017
12 months following the — The effective date of the

effective date of a statute or [Jtest claim order is
executive order, or within 12 |January 18, 2017."7 The

months of incurring claimant filed the Test Claim
increased costs as a result |on January 11, 2018, less
of a statute or executive than 12 months after the

order, whichever is later.”'® Jeffective date of the Order.18
Therefore, the Test Claim is

Government Code section ) .
timely filed.

17557 (e) requires a test
claim to be “submitted on or |Because the Test Claim was
before June 30 following a [filed on January 11, 2018,
fiscal year in order to the potential period of
establish eligibility for Jreimbursement under

15 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264,
1281, citing City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.

16 Government Code section 17551(c).
7 Exhibit A, Test Claim, page 104 (test claim order).
18 Exhibit A, Test Claim, page 1.
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llssue

IDescription

Staff Recommendation

[reimbursement for that fiscal
year.”

|Government Code section
17557 begins on

July 1, 2016. However,
since the test claim permit
|has a later effective date,
the potential period of
reimbursement for this claim
begins on the permit’s
effective date, or

January 18, 2017.

Does the test claim order
impose a state-mandated
program on the claimant?

[On October 31, 2024, the
Sacramento County
Superior Court entered
judgment holding that the
claimant was practically
compelled and, thus,
mandated by the state to
comply with the test claim
order."®

Yes — By order of the
Sacramento County
Superior Court, the test
claim order imposes a state-
mandated program within
the meaning of article XllI B,
section 6.

Does the test claim order
impose a new program or
higher level of service?

On April 29, 2022, the Third
District Court of Appeal
issued an unpublished
opinion in City of San Diego
v. Commission on State
Mandates, Court of Appeal,
Third Appellate District,
[Case No. C092800, finding
that the test claim order
imposes a new program or
higher level of service.?°

Yes — by order of the Third
|District Court of Appeal, the
test claim order imposes a
new program or higher level
of service in that “the
provision of drinking water tof
schools is a peculiarly
|governmental function and
the mandated testing of this
water for lead is plainly a
service to the public.”?!

Does the test claim order
result in increased costs
mandated by the state?

Article XIII B, section 6 of
the California Constitution
and Government Code
section 17561(a) require
reimbursement for all costs

Yes — The evidence in the
record shows that the
claimant’s costs to comply

19 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24WMO000056), pages 12-13.

20 Exhibit K (2), City of San Diego v. Commission on State Mandates, Unpublished
Opinion (Apr. 29, 2022, Case No. C092800), page 13.

21 Exhibit K (2), City of San Diego v. Commission on State Mandates Unpublished
Opinion (Apr. 29, 2022, Case No. C092800), page 13.
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lIssue IDescription

Staff Recommendation

mandated by the state.
Government Code section
17564 (a) requires that no
payment be made unless
the claim exceeds $1,000.

mandated by the state
means that none of the
exceptions identified in
Government Code section
17556 apply.?

The State Water Board and
the Department of Finance
contend that lead testing in
K-12 schools provides a
direct benefit to the water

ratepayer, and thus, the

In addition, a finding of costs

system as a whole and each

with the mandated test claim
activities exceed $1,000.24

Staff finds that there are
costs mandated by the state
for the mandated activities
and that the claimant does
not have fee authority
sufficient as a matter of law
to pay for these activities
within the meaning of
|Government Code section
17556(d).

The claimant does not have
the authority to impose fees
lon the schools requesting
llead testing to cover the
lincreased costs to comply
with the new state-

on property owners,
including the schools that
|request the service,

of compliance with the
permit amendment within
the meaning of Government
|Code section 17556(d).%3

The claimant contends that
lincreasing property-related

|oy the test claim order and
would violate Propositions
218 and 26 if imposed on
the remaining customers.

Government Code section
17556(d) provides that the

claimant may set water rates

sufficient to pay for the COStSIincIudinq the schools

fees on schools is prohibitedlclaim order was adopted

Imandated activities, either
as a separate fee or by
lincreasing existing water
Irates on all customers,

Ireceiving the service. This
lis based on the plain
llanguage of the test claim
lorder and other documents
lissued by the State Water
IBoard at the time the test

lindicating that the claimant
would pay for the services

22 Government Code section 17556.

23 Exhibit B, State Water Board’s Comments on the Test Claim, pages 15-16; Exhibit C,

Finance’s Comments on the Test Claim, page 2.

24 Exhibit A, Test Claim, pages 79 (Declaration of Rex Ragucos), 2767-2768.
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llssue

IDescription

Staff Recommendation

Commission shall not find

and the services would be

costs mandated by the state |‘free” to schools.25

if it finds that, as a matter of
law, the “local agency or
school district has the
authority to levy service
|charges, fees, or
assessments sufficient to
pay for the mandated
program or increased level
of service.”

In addition, the claimant
|does not have the authority
to impose increased rates
lon the remaining water
lcustomers for the costs of
the mandate. Although a
|property-related fee would
satisfy article XIII D,
sections 2 and 6(b)(4), the
fee would violate article XIllI
D, section 6(b)(3) of the
California Constitution
(Proposition 218) as not
proportional to the service
attributable to each parcel
since the schools cannot be
charged, and makes the
remaining customers
subsidize the cost of the
Inew mandated activities,
which the courts have found
to violate Proposition 218.26

Additionally, article Xl C
|(Proposition 26) prohibits
the claimant from charging
new or increased fees for
the mandated activities on
all ratepayers.

25 Exhibit A, Test Claim, page 107 (test claim order): Exhibit A, Test Claim, pages 115-

116 (State Water Board’s Media Release); Exhibit A, Test Claim, page 119 (Frequently

Asked Questions by Public Water Systems about Lead Testing of Drinking Water in

California Schools).

26 City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 937;
Capistrano Taxpayers Assoc., Inc. v. City of Capistrano (2015) 235 Cal.App.4th 1493,

1505-1506.
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Staff Analysis

A. This Test Claim Is Timely Filed Pursuant to Government Code Section
17551 and Has a Potential Period of Reimbursement Beginning
January 18, 2017.

Government Code section 17551 states that local agency and school district test claims
must be filed “not later than 12 months following the effective date of a statute or
executive order, or within 12 months of incurring increased costs as a result of a statute
or executive order, whichever is later.”?” Section 1183.1(c) of the Commission’s
regulations defines 12 months as 365 days.?®

The effective date of the order is January 18, 2017.2° The claimant filed the Test Claim
on January 11, 2018, less than 12 months after the effective date of the order.3°
Therefore, the Test Claim is timely filed.

Government Code section 17557(e) requires a test claim to be “submitted on or before
June 30 following a fiscal year in order to establish eligibility for reimbursement for that
fiscal year.” Because the Test Claim was filed on January 11, 2018, the potential period
of reimbursement under Government Code section 17557 begins on July 1, 2016.
However, since the test claim permit has a later effective date, the potential period of
reimbursement for this Test Claim begins on the permit’s effective date, or

January 18, 2017.

B. The Test Claim Order Imposes a Reimbursable State-Mandated Program
Within the Meaning of Article Xill B, Section 6 of the California Constitution.

This Test Claim alleges new state-mandated activities and costs arising from a permit
amendment issued by the State Water Resources Control Board (State Water Board) to
the City of San Diego’s public water system, Order No. 2017PA-SCHOOLS. The test
claim order is applicable to the City of San Diego only, and is one of over 1,100 permit
amendments simultaneously issued to privately- and publicly-owned public water
systems.3"

The test claim order is an amendment to the claimant’'s domestic water supply permit
allowing its public water system to continue to provide drinking water. Under existing
law, public water systems have to comply with the state and federal Lead and Copper
Rule to protect public health by minimizing lead and copper levels in drinking water,

27 Government Code section 17551(c).

28 California Code of Regulations, title 2, section 1183.1(c).
29 Exhibit A, Test Claim, page 104 (test claim order).

30 Exhibit A, Test Claim, page 1.

31 This is unusual in that, generally, a test claim functions similarly to a class action and
there are approximately 1,200 public water systems subject to the same exact
requirements in separate amendments to their own permits, but no test claims were
filed on those other permits. This Decision applies only to the San Diego permit.
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primarily by reducing water corrosivity.*? To determine the corrosivity of drinking water,
the Lead and Copper Rule requires routine monitoring at kitchen or bathroom taps of
residences and other buildings based on lead and copper action levels established by
U.S. EPA.33 At the time the test claim order was adopted, monitoring the taps at K-12
schools was not required by the Lead and Copper Rule.3*

Beginning January 18, 2017, the test claim order requires the claimant to provide the
State Water Board, Division of Drinking Water, a comprehensive list of the names and
addresses of all K-12 schools served water through a utility meter by the claimant, and
upon a school’s request made by November 1, 2019, and at no charge to the school, to
take samples at one to five fixtures (e.g., drinking fountains or food preparation areas)
on the school’s property, process those results with a certified laboratory, maintain
records of the requests and the results, and provide the results, and if necessary,
information to the school regarding possible remediation or other solutions if lead is
detected in the fixtures above 15 parts per billion (ppb). Beginning January 1, 2018,
however, any lead testing conducted by the claimant on those public schools
constructed or modernized before January 1, 2010, that did not request testing before
January 1, 2018, is required by Health and Safety Code section 116227, and not by the
test claim order.

This Test Claim has been previously heard by the Commission and denied twice on
separate grounds. The claimant successfully litigated both prior Decisions, resulting in
final court decisions concluding the test claim order mandates a new program or higher
level of service.3®

Thus, the only remaining issue is whether the test claim order imposes costs mandated
by the state within the meaning of article XllI B, section 6 and Government Code section
17514, or whether the exception in Government Code section 17556(d) applies.

32 Exhibit A, Test Claim, pages 105-108 (test claim order); Williams v. Moulton Niguel
Water Dist. (2018) 22 Cal.App.5th 1198, 1202, citing to Code of Federal Regulations,
title 40, sections 141.80 and 141.81(b); Health and Safety Code sections 116525,
116271(k); California Code of Regulations, title 22, section 64670 et seq.

33 Williams v. Moulton Niguel Water Dist. (2018) 22 Cal.App.5th 1198, 1203.

34 Since 2021, federal Lead and Copper Rule regulations have required public water
systems to collect samples from schools and childcare facilities within their distribution
system that were constructed before 2014. (Code of Federal Regulations, title 40,
section 141.92 (86 Fed. Reg. 4306, eff. Jan. 15, 2021).)

35 Exhibit K (2), City of San Diego v. Commission on State Mandates, Unpublished
Opinion (Apr. 29, 2022, Case No. C092800), page 13; Exhibit K (3), City of San Diego
v. Commission on State Mandates, Judgment (Oct. 31, 2024, Case No. 24WMO000056),
pages 12-13.
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The claimant’s increased costs to comply with the mandated activities exceed $1,000
and, thus, satisfy the requirements in Government Code sections 17514 and 17564.36

Government Code section 17556(d) provides, however, that the Commission shall not
find costs mandated by the state if the “local agency or school district has the authority
to levy service charges, fees, or assessments sufficient to pay for the mandated
program or increased level of service.” The California Supreme Court upheld the
constitutionality of Government Code section 17556(d) in County of Fresno, finding that
the term “costs” in article Xl B, section 6, excludes expenses recoverable from sources
other than taxes.3” Thus, where the claimant has “authority, i.e., the right or power, to
levy fees sufficient to cover the costs” of a state mandated program, reimbursement is
not required, notwithstanding other factors that may make the exercise of that authority
impractical or undesirable.38

The claimant generally has the statutory authority to collect property-related fees from
its customers to provide water under the California Safe Drinking Water Act, and such
fees include those costs under the Lead and Copper Rule.?® However, the claimant
contends that it does not have the authority to charge increased fees on the schools
requesting service pursuant to the plain language of the test claim order, and is
prohibited from imposing fees on the remaining water customers to cover the costs of
the mandated activities pursuant to Propositions 218 and 26 (which added articles XllI
C and XIII D to the California Constitution). The claimant argues that lead testing at
schools is triggered by voluntary requests of the schools, is not incident to property
ownership and is, thus, not a property-related service; the services required by the test
claim order are not immediately available to customers other than the requesting
schools; and any fee would exceed the proportional cost of the service attributable to
each parcel and, thus, article Xlll D, sections 2 and 6(b)(3) and (4) (Proposition 218)
cannot be satisfied, and any fee would be considered a tax under article XIlI C
(Proposition 26).4°

36 Exhibit A, Test Claim, pages 79 (Declaration of Rex Ragucos), 2767-2768.
37 County of Fresno v. State of California (1990) 53 Cal.3d. 482, 487.

38 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; Connell v. Superior
Court (1997) 59 Cal.App.4th 382; 401-402; Paradise Irrigation District v. Commission on
State Mandates (2019) 33 Cal.App.5th 174, 195; Department of Finance v. Commission
on State Mandates (2021) 59 Cal.App.5th 546, 564, citing to Connell v. Superior Court
(1997) 59 Cal.App.4th 382, 401.

39 Health and Safety Code section 116590(b) (“A public water system may collect a fee
from its customers to recover the fees paid by the public water system pursuant to this
chapter [California Safe Drinking Water Act].”); Exhibit A, Test Claim, page 70
(Declaration of Doug Campbell, Senior Chemist of the Public Utilities Department, City
of San Diego).

40 Exhibit A, Test Claim, page 54; Exhibit D, Claimant’'s Rebuttal Comments, page 11.
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The State Water Board contends — and Finance agrees — that Proposition 218 does not
prevent the claimant from increasing water rates on property owners, including the
schools receiving the service under the mandate, because lead testing confers a “direct
benefit” to the water system as a whole and, by extension, each ratepayer. 4’
Specifically, the State Water Board alleges that the mandated program “functionally
extends” the Lead and Copper Rule and helps to maintain and possibly improve
property values.*?

Staff finds that the claimant does not have the authority to impose fees sufficient to
cover the costs of the mandated activities pursuant to Government Code section
17556(d) and, thus, there are costs mandated by the state.

Pursuant-to-the plainlanguage-of the-testclaim-order; Staff finds the claimant

does not have the authority to impose fees on schools requesting lead testing to
cover the increased costs to comply with the new state-mandated activities,
either as a separate fee or by increasing existing water rates on all customers,
including the schools receiving the service.*®* The test claim order states that the
water system (i.e., the claimant) is responsible for all sampling and reporting
costs as follows:

5. The water system is responsible for the following costs:

a. Laboratory fees for all lead samples and reporting of the results to
DDW and the school, and all laboratory coordination and
instruction.

b. All water system staff time dedicated to the tasks required by the
provisions in this permit amendment.44

The State Water Board urges the Commission to interpret this language as prohibiting
the claimant from charging the schools receiving service a separate fee for all costs of
the service - but not prohibiting the claimant from increasing existing water rates on all
customers, including the schools receiving the service (which would amount to roughly
50 cents per customer).*® The State Water Board argues that the test claim order does
not address “exactly how and with what fees and process the water system should pay
for the costs.”#® In addition, the State Water Board’s guidance and Frequently Asked

41 Exhibit B, State Water Board’s Comments on the Test Claim, page 16; Exhibit C,
Finance’s Comments on the Test Claim, page 2; Exhibit M, State Water Board’s
Comments on the Proposed Decision, page 2.

42 Exhibit B, State Water Board’s Comments on the Test Claim, page 16.

43 hih A O m D

Q cqguentiyA

44 Exhibit A, Test Claim, page 107 (test claim order).

45 Exhibit M, State Water Board’s Comments on the Proposed Decision, page 2.

46 Exhibit M, State Water Board’s Comments on the Proposed Decision, page 3.
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Questions documents do not address the question of what fees or other revenues the
community water system may use to cover the costs.*’ Thus, there is no prohibition in
the test claim order from charging schools the same rates as other customers for the
increased costs. The State Water Board also submits a declaration from its deputy
director, who worked on the language of the test claim order, stating that it was never
the intent to exempt a school receiving lead testing from paying all normal rates,
including any incremental charge associated with costs of complying with the Permit
Amendment requirements.48

Based on the plain language of the test claim order and other State Water Board
documents issued at the time the test claim order as adopted, staff disagrees with the
State Water Boards’ interpretation. Under the rules of statutory construction, the courts
have explained that the primary task is to determine the Legislature’s intent, or in this
case the State Water Board'’s intent when adopting the test claim order.*° The first step
in the process is to examine the plain lanqguage, “which is the best indicator of legislative
intent.”®® When interpreting a statute or executive order, courts generally give words
their usual and ordinary meaning. If there is no ambiguity in the language, “we presume
the lawmakers meant what they said, and we apply the term or phrase in accordance
with that meaning. . . If, however, the statutory terms are ambiguous, then we may
resort to extrinsic sources, including the ostensible objects to be achieved and the
legislative history.”®! Reports of legislative committees and analysts are useful
indicators of legislative intent, but material showing the motive or understanding of the
bill’'s author or other interested persons is generally not considered.52 In addition, the
courts have held that an administrative agency’s interpretation of a statute that it
routinely enforces is entitled to great weight. Ultimately, however, statutory construction
is a matter of law and administrative interpretations “must be rejected where contrary to
statutory intent.”3

47 Exhibit M, State Water Board’s Comments on the Proposed Decision, page 3.

48 Exhibit M, State Water Board’s Comments on the Proposed Decision, page 8
(Declaration of Darrin Polhemus).

49 McHugh v. Protective Life Insurance Co. (2021) 12 Cal.5th 213, 227.

50 Joannou v. City of Rancho Palos Verdes (2013) 219 Cal.App.4th 746, 752: McHugh
v. Protective Life Insurance Co. (2021) 12 Cal.5th 213, 227.

51 AlImond Alliance of California v. California Fish and Game Commission (2022) 79
Cal.App.5th 337, 353.

52 Joannou v. City of Rancho Palos Verdes (2013) 219 Cal.App.4th 746, 759; McHugh
v. Protective Life Insurance Co. (2021) 12 Cal.5th 213, 241 (Courts will review the
author’s statements when the statements are part of committee materials and are
relayed not as personal views, but as part of the Legislature’s consideration of the bill.).

53 Skidgel v. California Unemployment Insurance Appeals Bd. (2021) 12 Cal.5th 1, 10-
11.

12

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision



Here, the plain language of the test claim order states that the claimant is responsible
for the costs of staff time under the order, and for “all” laboratory and reporting costs.%*
There is no language in the test claim order indicating that the schools would have to
pay for this service or pay a portion of the costs of this service. The courts have held
that “[i]f the language is clear and unambiguous there is no need for construction, nor is
it necessary to resort to indicia of the intent of the Legislature (in the case of a
statute).”®®

However, in light of the interpretation by the State Water Board that this language does
not prohibit the claimant from increasing fees on all rate payers including the schools
receiving the service, and assuming there may be ambiguity in the plain language of the
test claim order, the extrinsic evidence still supports the interpretation that the claimant
has no authority to shift the costs of the mandated program to the schools receiving the
mandated service. The following documents issued by the State Water Board at the
time the test claim order was adopted state the following:

e On January 17, 2017 (the day before the effective date of test claim order),% the
State Water Board issued a media release entitled “California Water Systems to
Provide Lead Testing for Schools.”®” The media release contains the following
statements:

“In an effort to further safequard California’s water quality, K-12 schools in the
state can receive free testing for lead under a new initiative announced today by
the State Water Resources Control Board.”%8

“The community water systems are responsible for the costs associated with
collecting drinking water samples, analyzing them and reporting results through
this new program.”>®

“The Board’s new requirement ensures schools that want lead testing can
receive it for free. The Board consulted with water systems and schools in
developing the requirement.”80

54 Exhibit A, Test Claim, page 107 (test claim order).
%% Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735.
%6 Exhibit A, Test Claim, page 108 (test claim order).
57 Exhibit A, Test Claim, page 115 (State Water Board’s Media Release).

58 Exhibit A, Test Claim, page 115 (State Water Board’s Media Release), emphasis
added.

59 Exhibit A, Test Claim, page 116 (State Water Board’s Media Release).

60 Exhibit A, Test Claim, page 116 (State Water Board’s Media Release), emphasis
added.
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e The State Water Board’s “Frequently Asked Questions” document explains that
the community water system that serves the school is responsible for all costs
associated with collecting, analyzing, and reporting the results, as follows:&!

6. Who pays for lead testing of drinking water in California
schools?

The community water system that serves the school is responsible for all
costs associated with collecting, analyzing, and reporting drinking water
samples for lead testing at up to five locations at each school, and is
required to meet with the authorized school representative to develop a
sampling plan and review the sampling results. The community water system
will not pay for any maintenance or corrections needed at the school if
elevated lead levels are found in the drinking water, but is required to
conduct repeat sampling at the school to confirm elevated lead levels and
the effectiveness of any corrective action taken by the school.82

Thus, these documents support the interpretation that the lead testing services provided
to schools by the claimant would be paid for by the claimant and although the State
Water Board now contends that the intent of the test claim order was not to exempt a
school receiving lead testing from paying all normal rates, including any incremental
charge associated with the costs of complying with the test claim order, the plain
language of the order and documents issued by the State Water Board state the
opposite; that the service would be free.83

Accordingly, staff finds that increasing the existing water fees imposed on the schools
requesting lead testing or imposing a separate fee on those schools violates the test
claim order and the claimant has no authority to impose fees on these schools within
the meaning of Government Code section 17556(d).

In addition, the claimant does not have the authority to impose fees on the remaining
customers to cover the increased costs of the new state-mandated activities. Although
such a fee would satisfy article XIII D, sections 2 and 6(b)(4), the fee would violate
article Xl D, section 6(b)(3) of the California Constitution (Proposition 218) as not
proportional to the service attributable to each parcel since the schools cannot be
charged, and makes the remaining customers subsidize the cost of the new mandated
activities. In addition, a levy would not fall under any exception to the definition of
“taxes” in article Xl C (Proposition 26). In this respect, the Proposed Decision makes
the following findings:

e The requirements mandated by the test claim order are conditions imposed by
the state for the claimant to continue providing water service to its existing

61 Exhibit A, Test Claim, page 119 (Frequently Asked Questions by Public Water
Systems about Lead Testing of Drinking Water in California Schools), emphasis added.

62 Exhibit A, Test Claim, page 119 (Frequently Asked Questions by Public Water
Systems about Lead Testing of Drinking Water in California Schools), emphasis added.

63 Exhibit M, State Water Board’s Comments on the Proposed Decision, page 8.

14

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision



customers.® Health and Safety Code section 116525(a) provides that “No
person shall operate a public water system unless he or she first submits an
application to the department and receives a permit as provided in this chapter.”
And the Sacramento County Superior Court found that “Because the City
operates its water system under a permit from the Board, it would not be able to
continue to do so if its permit was suspended or revoked.”®® The test claim order
applies to the “schools that are served water through a utility meter by

July 1, 2017” and request testing and, therefore, the mandate is to test for lead in
the schools already connected to the water distribution system.%®

Although a school has a choice to request lead testing under the test claim order,
its request is not based on a business decision of the school. The dual purpose
of the test claim order is to “further safeguard California’s water quality” generally
and to “ensure we are continuing to protect our most vulnerable populations.”8”
As indicated above, the schools that request service cannot be charged for these
activities. And the mandated activities are not triggered by a voluntary decision
of the other property owners. Thus, the Richmond and Apartment Assn. cases,
which held that fees triggered by a voluntary action of the property owner are not
property-related fees, are distinguishable and do not apply here.®® Accordingly,
any fee would satisfy the requirements of a property-related fee within the
meaning of article XIII D, section 2.%°

64 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 145 (Governor’s Veto Message); see also, Exhibit J, State Water Board’s
Comments on the 2023 Draft Proposed Decision, pages 5-6 (“The permit is subject to
revocation or penalties for failure to comply. . . . Thus, to continue to operate its public
water system, the City must comply with the lead testing requirement to provide drinking
water service within its service area.”).

85 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment

(Oct. 31, 2024, Case No. 24WMO000056), page 9 (“Because the City operates its water
system under a permit from the Board, it would not be able to continue to do so if its
permit was suspended or revoked. (See Health & Saf. Code, § 116525, subd. (a).) . ..
No city could reasonably ignore such an obligation [imposed by the test claim order] and
roll the dice on whether 1.3 million residents will have their water service disrupted.”).

66 Exhibit A, Test Claim, page 105 (Test claim order).

67 Exhibit A, Test Claim, page 115 (Media Release); see also, pages 104-105 (test claim
order, paragraphs 4-6).

68 Richmond v. Shasta Community Services Dist. (2004) 32 Cal. 4th 409, 426-427;
Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th
830, 839-840.

69 Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 216; Richmond v.
Shasta Community Services Dist. (2004) 32 Cal.4th 409, 426—427; Wolstoncroft v.
County of Yolo (2021) 68 Cal.App.5th 327, 344.
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e A fee imposed on the claimant’s remaining customers would satisfy article XllI D,
section 6(b)(4), which requires that “No fee or charge may be imposed for a
service unless that service is actually used by, or immediately available to, the
owner of the property in question.” Continued water service provided by the
claimant is immediately available to and is used by the claimant’s customers.”®

system-were-identified-”* As the Sacramento County Superior Court found, “the
City will incur costs to comply with the new lead testing requirement, and it has
no reasonable alternative to continuing its water service operations in compliance
with its permit. Simply ceasing water service is not a reasonable alternative
given the critical importance of water service.”’? Thus, the service provided by
the test claim order provides a benefit to all of its customers.

e However, a property-related fee cannot be imposed on the remaining customers
and not on the schools without violating article XllII D, section 6(b)(3), which
requires that the amount of a fee or charge imposed upon any parcel or person
as an incident of property ownership shall not exceed the proportional cost of the
service attributable to the parcel. This requirement “ensures that the aggregate
fee collected on all parcels is distributed among those parcels in proportion to the
cost of service for each parcel.”’3

Here, the cost of the overall service of providing water is higher because of the
additional and new required activities mandated by the state.”* These activities
are performed in addition to the prior requirements imposed by the Lead and
Copper Rule. As indicated in the test claim order, the claimant may not use any
lead samples collected under the order to satisfy federal or state Lead and
Copper Rule requirements.”® The State Water Board nevertheless asserts that

0 See, for example, Capistrano Taxpayers Assoc., Inc. v. City of Capistrano (2015) 235
Cal.App.4th 1493, 1516, where the court held as follows: “Water service fees to fund
the costs of capital-intensive operations to produce more or new water, such as the
recycling plant at issue in this case, do not contravene article XIlI, section 6, subdivision
(b)(4) of the Constitution. While that provision precludes fees for a service not
immediately available, both recycled water and traditional potable water are part of the
same service—water service. And water service most assuredly is immediately
available to City Water’'s customers now.”

72 Exhibit K (3), 3. City of San Diego v. Commission on State Mandates, Judgment (Oct.
31,2024, Case No. 24WMO000056), pages 12-13.

3 Coziahr v. Otay Water District (2024) 103 Cal.App.5th 785, 795, emphasis added.
74 Exhibit A, Test Claim, pages 79 (Declaration of Rex Ragucos), 2767-2768.
s Exhibit A, Test Claim, page 108 (test claim order).
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the benefits of the test claim order are similar to those under the Lead and
Copper Rule, where the claimant tests individual residential homes and uses
those test results to optimize corrosion control for the larger system.”® The
difference, however, is that under the Lead and Copper Rule, all customers
share in the costs of lead testing. Here, the claimant is prohibited by the test
claim order from passing those increased costs on to the schools receiving the
lead testing. Thus, passing the increased costs on to the remaining customers,
making the costs of service to their parcels higher than the cost of service to the
schools receiving the additional lead testing, is no different than a water district
recouping costs from irrigation users to keep costs to the remaining customers
proportionately low (as in City of Palmdale) or using revenues from the top tiers
to subsidize below-cost rates for the bottom tier (Capistrano), all of which violate
article XIII D, section 6(b)(3).””

e Any fee imposed by the claimant on the remaining customers would not fall
under any of the seven exceptions to the definition of a tax in article Xlll C of the
California Constitution (Proposition 26) and, thus, the fee would be considered a
tax. Article XIlII B, section 6 was specifically designed to protect the tax revenues
of local governments from state mandates that would require expenditure of such
revenues and, thus, the test claim order imposes costs mandated by the state.”®

Accordingly, this case is distinguishable from the stormwater fee analysis performed by
the Third District Court of Appeal in Department of Finance v. Commission on State
Mandates, where the court held that unless there is a showing that a fee cannot meet
the substantive requirements of article Xlll D, section 6(b) as a matter of law or
undisputed fact, then the finding that a fee would meet the substantive requirements is
implicit in the determination that permittees have the right or power to levy a fee.”®
Here, as a matter of law, a property-related fee cannot be imposed on school districts
under the test claim order and cannot be imposed on the remaining property owners
without violating article XIII C (Proposition 26) and article XIII D, section 6(b)(3)
(Proposition 218).

In addition, no law or facts in the record support a finding that any of the other
exceptions specified in Government Code section 17556 apply to this claim.

6 Exhibit J, State Water Board’s Comments on the 2023 Draft Proposed Decision,
pages 5-6.

7 City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 937;
Capistrano Taxpayers Assoc., Inc. v. City of Capistrano (2015) 235 Cal.App.4th 1493,
1505-1506.

8 County of Fresno v. State of California (1990) 53 Cal.3d. 482, 487.
9 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th 535,
584-585.
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Conclusion

Based on the forgoing analysis, staff finds that the test claim order imposes a
reimbursable state-mandated program within the meaning of article Xlll B, section 6 of
the California Constitution and Government Code section 17514 and requires the
claimant, as a public water system, to perform the following mandated activities,
beginning January 18, 2017:

Submit to the State Water Board'’s Division of Drinking Water [DDW] a
comprehensive list of the names and addresses of all K-12 schools served water
through a utility meter [by the claimant] by July 1, 2017;8°

1.

If an authorized school representative of a private or public K-12 school in the
claimant’s service area requests lead sampling assistance in writing by
November 1, 2019:

a.

Respond in writing within 60 days and schedule a meeting with school officials to
develop a sampling plan;?'

Finalize a sampling plan and complete initial sampling within 90 days [or an
alternative time schedule approved by DDW];

Collect one to five samples at each school, from regularly used drinking
fountains, cafeteria or food preparation areas, or reusable bottle filling stations,
selected according to the sampling plan, and using the sampling guidance
provided in Appendix A;8

Collect lead samples during the school year, on a Tuesday, Wednesday,
Thursday, or Friday on a day that school is in session and has been in session
for at least one day prior to the day of sampling;&

Ensure samples are collected by an adequately trained water system
representative;8°

Submit the samples to an ELAP certified laboratory for analysis;

Require the laboratory to submit the data electronically to DDW;®"

80 Exhibit A, Test Claim, page 105 (test claim order).
81 Exhibit A, Test Claim, page 106 (test claim order).
82 Exhibit A, Test Claim, page 106 (test claim order).
83 Exhibit A, Test Claim, page 106
84 Exhibit A, Test Claim, page 106
85 Exhibit A, Test Claim, page 106 (test claim order).
86 Exhibit A, Test Claim, page 106 (test claim order).
87 Exhibit A, Test Claim, page 106 (test claim order).
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)
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h. Provide a copy of the results to the school representative;®8

i. Within two business days of a result that shows an exceedance of 15 ppb, notify
the school of the sample result;°

j- If aninitial sample shows an exceedance of 15 ppb:

e Collect an additional sample within 10 days if the sample site remains in
service; %

e Collect a third sample within 10 business days after notification that a
resample result is less than or equal to 15 ppb;°"

e Collect at least one more lead sample at a sample site where the school has
completed some corrective action following an initial lead sample result over
15 ppb;

k. Ensure that the water system receives the results of repeat lead samples from
the laboratory in no more than 10 business days;®3

I. Discuss the lead sample results with the school prior to releasing the sample
results to the public, and within 10 days of receiving the results from the
laboratory; 4

m. Communicate with the school after lead sampling and assist the school with the
interpretation of laboratory results and provide information regarding potential
corrective actions if the results confirm lead levels above 15 ppb.%®> The water
system is not responsible for the costs of any corrective action or
maintenance;®

n. Keep records of all requests for lead related assistance and provide the records
to DDW, upon request;®’

88 Exhibit A, Test Claim, page 106 (test claim order).
89 Exhibit A, Test Claim, page 106 (test claim order).
9 Exhibit A, Test Claim, page 106 (test claim order).
91 Exhibit A, Test Claim, page 106 (test claim order).
92 Exhibit A, Test Claim, page 107
93 Exhibit A, Test Claim, page 107
94 Exhibit A, Test Claim, page 107 (test claim order).

( )
( )
( )
( )
(test claim order).
(test claim order).
( )
9 Exhibit A, Test Claim, page 108 (test claim order).
9 Exhibit A, Test Claim, page 108 (test claim order).
( )

97 Exhibit A, Test Claim, page 108 (test claim order).
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0. Include in the annual Consumer Confidence Report a statement summarizing the
number of schools requesting lead sampling.%8

Beginning January 1, 2018, any lead testing conducted by the claimant on
those public schools constructed or modernized before January 1, 2010, that
did not request testing by January 1, 2018, is not required by the test claim
order and is not reimbursable.

Staff Recommendation

Staff recommends that the Commission adopt the Proposed Decision to approve the
Test Claim and authorize staff to make any technical, non-substantive changes to the
Proposed Decision following the hearing.

98 Exhibit A, Test Claim, page 108 (test claim order).
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON REMAND

Permit Amendment No. 2017PA-
SCHOOLS, City of San Diego Public
Water System No. 3710020,
effective January 18, 2017

Filed on January 11, 2018
City of San Diego, Claimant

Case No.: 17-TC-03-R2

Lead Sampling in Schools: Public Water
System No. 3710020

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7

On Remand from City of San Diego v.
Commission on State Mandates,
Sacramento County Superior Court,
Case No. 24WM000056

(Adopted March 28, 2025)

DECISION

The Commission in State Mandates (Commission) heard and decided this Test Claim
during a regularly scheduled hearing on March 28, 2025. [Witness list will be included

in the adopted Decision.]

The law applicable to the Commission’s determination of a reimbursable state-
mandated program is article XIII B, section 6 of the California Constitution, Government
Code sections 17500 et seq., and related case law.

The Commission [adopted/modified] the Revised Proposed Decision to
[approve/partially approve/deny] the Test Claim by a vote of [vote will be included in the

adopted Decision], as follows:

|Member

Vote

|Lee Adams, County Supervisor

|Deborah Gallegos, Representative of the State Controller, Vice Chairperson

|Karen Greene Ross, Public Member

[Renee Nash, School District Board Member

William Pahland, Representative of the State Treasurer

Chairperson

[Michele Perrault, Representative of the Director of the Department of Finance,
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|Mem ber Vote

[Matt Read, Representative of the Director of the Governor's Office of Land Use
and Climate Innovation

Summary of the Findings

This Test Claim alleges new state-mandated activities and costs arising from a permit
amendment issued by the State Water Resources Control Board (State Water Board) to
the City of San Diego’s public water system, Order No. 2017PA-SCHOOLS. The test
claim order is applicable to the City of San Diego only, and is one of over 1,100 permit
amendments simultaneously issued to privately- and publicly-owned public water
systems. 99 100

The test claim order is an amendment to the claimant’'s domestic water supply permit
allowing its public water system to continue to provide drinking water. Under existing
law, public water systems have to comply with the state and federal Lead and Copper
Rule to protect public health by minimizing lead and copper levels in drinking water,
primarily by reducing water corrosivity.'%" To determine the corrosivity of drinking water,
the Lead and Copper Rule requires routine monitoring at kitchen or bathroom taps of
residences and other buildings based on lead and copper action levels established by
EPA.'02 At the time the test claim order was adopted, monitoring the taps at K-12
schools was not required by the Lead and Copper Rule. %3

Beginning January 18, 2017, the test claim order requires the claimant to provide the
State Water Board, Division of Drinking Water, a comprehensive list of the names and
addresses of all K-12 schools served water through a utility meter by the claimant, and

9 This is unusual in that, generally, a test claim functions similarly to a class action and
there are approximately 1,200 public water systems subject to the same exact
requirements in separate amendments to their own permits, but no test claims were
filed on those other permits. This Decision applies only to the San Diego permit.

100 These systems are also known as “community water systems” which are public
water systems that supply water to the same population year-round. (See Health and
Safety Code section 116275(i).) The reader may find these two terms used
interchangeably in some of the supporting documentation in the record.

107 Exhibit A, Test Claim, pages 105-108 (test claim order); Williams v. Moulton Niguel
Water Dist. (2018) 22 Cal.App.5th 1198, 1202, citing to Code of Federal Regulations,
title 40, sections 141.80 and 141.81(b); Health and Safety Code sections 116525,
116271(k); California Code of Regulations, title 22, section 64670 et seq.

192 Williams v. Moulton Niguel Water Dist. (2018) 22 Cal.App.5th 1198, 1203.

103 Since 2021, federal Lead and Copper Rule regulations have required public water
systems to collect samples from schools and childcare facilities within their distribution
system that were constructed before 2014. (Code of Federal Regulations, title 40,
section 141.92 (86 Fed. Reg. 4306, eff. Jan. 15, 2021).)
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upon a school’s request made by November 1, 2019, and at no charge to the school, to
take samples at one to five fixtures (e.g., drinking fountains or food preparation areas)
on the school’s property, process those results with a certified laboratory, maintain
records of the requests and the results, and provide the results, and if necessary,
information to the school regarding possible remediation or other solutions if lead is
detected in the fixtures above 15 parts per billion (ppb). Beginning January 1, 2018,
however, any lead testing conducted by the claimant on those public schools
constructed or modernized before January 1, 2010, that did not request testing before
January 1, 2018, is required by Health and Safety Code section 116227, and not by the
test claim order.

This Test Claim has been previously heard by the Commission and denied twice on
separate grounds. The claimant successfully litigated both prior decisions, resulting in
final court decisions concluding the test claim order mandates a new program or higher
level of service. On April 29, 2022, the Third District Court of Appeal issued an
unpublished opinion, finding that the test claim order imposes a new program or higher
level of service in that “the provision of drinking water to schools is a peculiarly
governmental function and the mandated testing of this water for lead is plainly a
service to the public.”'% On October 31, 2024, the Sacramento County Superior Court
entered judgment holding that the claimant was practically compelled and, thus,
mandated by the state to comply with the test claim order.19°

Thus, the only remaining issue is whether the test claim order imposes costs mandated
by the state within the meaning of article XllI B, section 6 and Government Code section
17514, or whether the exception in Government Code section 17556(d) applies.

The claimant’s increased costs to comply with the mandated activities exceed $1,000
and, thus, satisfy the requirements in Government Code sections 17514 and 17564.1%

Government Code section 17556(d) provides that the Commission shall not find costs
mandated by the state, however, if it finds that the “local agency or school district has
the authority to levy service charges, fees, or assessments sufficient to pay for the
mandated program or increased level of service.” The California Supreme Court upheld
the constitutionality of Government Code section 17556(d) in County of Fresno, finding
that the term “costs” in article XlII B, section 6, excludes expenses recoverable from
sources other than taxes.'®” Thus, where the claimant has “authority, i.e., the right or
power, to levy fees sufficient to cover the costs” of a state mandated program,

104 Exhibit K (2), City of San Diego v. Commission on State Mandates, Unpublished
Opinion (Apr. 29, 2022, Case No. C092800), page 13.

105 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24WMO000056), pages 12-13.

106 Exhibit A, Test Claim, pages 79 (Declaration of Rex Ragucos), 2767-2768.
197 County of Fresno v. State of California (1990) 53 Cal.3d. 482, 487.
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reimbursement is not required, notwithstanding other factors that may make the
exercise of that authority impractical or undesirable.'%®

The claimant generally has the statutory authority to collect property-related fees from
its customers to provide water under the California Safe Drinking Water Act, and such
fees include those costs under the Lead and Copper Rule.'® However, the claimant
contends that it does not have the authority to charge increased fees on the schools
requesting service pursuant to the plain language of the test claim order, and is
prohibited from imposing fees on the remaining water customers to cover the costs of
the mandated activities pursuant to Propositions 218 and 26 (which added articles

XIII C and XIllI D to the California Constitution). The claimant argues that lead testing at
schools is triggered by voluntary requests of the schools, is not incident to property
ownership and is, thus, not a property-related service; the services required by the test
claim order are not immediately available to customers other than the requesting
schools; and any fee would exceed the proportional cost of the service attributable to
each parcel and, thus, article XlIl D, sections 2 and 6(b)(3) and (4) (Proposition 218)
cannot be satisfied and any fee but would be considered a tax under article XIII C
(Proposition 26).11°

The State Water Board contends — and Finance agrees — that Proposition 218 does not
prevent the claimant from increasing water rates on property owners, including schools
that request the service, because lead testing confers a “direct benefit” to the water
system as a whole and, by extension, each ratepayer.’" Specifically, the State Water
Board alleges that the mandated program “functionally extends” the Lead and Copper
Rule and helps to maintain and possibly improve property values.''?

The Commission finds that the claimant does not have the authority to impose fees
sufficient to cover the costs of the mandated activities pursuant to Government Code
section 17556(d) and, thus, there are costs mandated by the state.

108 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; Connell v.
Superior Court (1997) 59 Cal.App.4th 382; 401-402; Paradise Irrigation District v.
Commission on State Mandates (2019) 33 Cal.App.5th 174, 195; Department of
Finance v. Commission on State Mandates (2021) 59 Cal.App.5th 546, 564, citing to
Connell v. Superior Court (1997) 59 Cal.App.4th 382, 401.

109 Health and Safety Code section 116590(b) (“A public water system may collect a fee
from its customers to recover the fees paid by the public water system pursuant to this
chapter [California Safe Drinking Water Act].”); Exhibit A, Test Claim, page 70
(Declaration of Doug Campbell, Senior Chemist of the Public Utilities Department, City
of San Diego).

10 Exhibit A, Test Claim, page 54; Exhibit D, Claimant’'s Rebuttal Comments, page 11.

111 Exhibit B, State Water Board’s Comments on the Test Claim, page 16; Exhibit C,
Finance’s Comments on the Test Claim, page 2.

112 Exhibit B, State Water Board’s Comments on the Test Claim, page 16.

24

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision



The claimant does not have the authority to impose fees on the schools requesting lead
testing to cover the increased costs to comply with the new state-mandated activities,
either as a separate fee or by increasing existing water rates on all customers, including
the schools receiving the service. This is based on the plain language of the test claim
order and other documents issued by the State Water Board at the time the test claim
order was adopted indicating that the claimant would pay for the services and the

services would be “free” to schools. '3 Pumuani—te—ﬂ%—p#am%nguage—ef—the—test—el&m

In addition, the claimant does not have the authority to impose fees on the remaining
customers to cover the increased costs of the new state-mandated activities. Although
such a fee would satisfy article XIII D, sections 2 and 6(b)(4), the fee would violate
article XIII D, section 6(b)(3) of the California Constitution (Proposition 218) as not
proportional to the service attributable to each parcel since the schools cannot be
charged, and make the remaining customers subsidize the cost of the new mandated
activities. In addition, a levy would not fall under any exception to the definition of
“taxes” in article XIII C (Proposition 26). In this respect, the Commission makes the
following findings:

e The requirements mandated by the test claim order are conditions imposed by
the state for the claimant to continue providing water service to its existing
customers.''® Health and Safety Code section 116525(a) provides that “No
person shall operate a public water system unless he or she first submits an
application to the department and receives a permit as provided in this chapter.”
And the Sacramento County Superior Court found that “Because the City
operates its water system under a permit from the Board, it would not be able to
continue to do so if its permit was suspended or revoked.”''® The test claim

113 Exhibit A, Test Claim, page 107 (test claim order); Exhibit A, Test Claim, pages 115-
116 (State Water Board’s Media Release); Exhibit A, Test Claim, page 119 (Frequently
Asked Questions by Public Water Systems about Lead Testing of Drinking Water in
California Schools).

115 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 145 (Governor’s Veto Message); see also, Exhibit J, State Water Board’s
Comments on the 2023 Draft Proposed Decision, pages 5-6 (“The permit is subject to
revocation or penalties for failure to comply. . . . Thus, to continue to operate its public
water system, the City must comply with the lead testing requirement to provide drinking
water service within its service area.”).

116 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24WMO000056), page 9 (“Because the City operates its water
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order applies to the “schools that are served water through a utility meter by
July 1, 2017” and request testing and, therefore, the mandate is to test for lead in
the schools already connected to the water distribution system.'"”

Although a school has a choice to request lead testing under the test claim order,
its request is not based on a business decision of the school. The dual purpose
of the test claim order is to “further safeguard California’s water quality” generally
and to “ensure we are continuing to protect our most vulnerable populations.”''®
As indicated above, the schools that request service cannot be charged for these
activities. And the mandated activities are not triggered by a voluntary decision
of the other property owners. Thus, the Richmond and Apartment Assn. cases,
which held that fees triggered by a voluntary action of the property owner are not
property-related fees, are distinguishable and do not apply here.'® Accordingly,
any fee would satisfy the requirements of a property-related fee within the
meaning of article XIII D, section 2.120

e A fee imposed on the claimant’s remaining customers would satisfy article XllI D,
section 6(b)(4), which requires that “No fee or charge may be imposed for a
service unless that service is actually used by, or immediately available to, the
owner of the property in question.” Continued water service provided by the
claimant is immediately available to and is used by the claimant’s customers.'?!

system under a permit from the Board, it would not be able to continue to do so if its
permit was suspended or revoked. (See Health & Saf. Code, § 116525, subd. (a).) . . .
No city could reasonably ignore such an obligation [imposed by the test claim order] and
roll the dice on whether 1.3 million residents will have their water service disrupted.”).

"7 Exhibit A, Test Claim, page 105 (Test claim order).

118 Exhibit A, Test Claim, page 115 (Media Release); see also, pages 104-105 (test
claim order, paragraphs 4-6).

19 Richmond v. Shasta Community Services Dist. (2004) 32 Cal. 4th 409, 426427,
Apartment Assn. of Los Angeles County, Inc. v. City of Los Angeles (2001) 24 Cal.4th
830, 839-840.

120 Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 216; Richmond v.
Shasta Community Services Dist. (2004) 32 Cal.4th 409, 426—-427; Wolstoncroft v.
County of Yolo (2021) 68 Cal.App.5th 327, 344.

121 See, for example, Capistrano Taxpayers Assoc., Inc. v. City of Capistrano (2015)
235 Cal.App.4th 1493, 1516, where the court held as follows: “Water service fees to
fund the costs of capital-intensive operations to produce more or new water, such as the
recycling plant at issue in this case, do not contravene article XIll, section 6, subdivision
(b)(4) of the Constitution. While that provision precludes fees for a service not
immediately available, both recycled water and traditional potable water are part of the
same service—water service. And water service most assuredly is immediately
available to City Water’'s customers now.”
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system-were-identified-*?? As the Sacramento County Superior Court found, “the
City will incur costs to comply with the new lead testing requirement, and it has
no reasonable alternative to continuing its water service operations in compliance
with its permit. Simply ceasing water service is not a reasonable alternative
given the critical importance of water service.”'?®> Thus, the service provided by
the test claim order provides a benefit to all of its customers.

However, a property-related fee cannot be imposed on the remaining customers
and not on the schools without violating article XllII D, section 6(b)(3), which
requires that the amount of a fee or charge imposed upon any parcel or person
as an incident of property ownership shall not exceed the proportional cost of the
service attributable to the parcel. This requirement “ensures that the aggregate
fee collected on all parcels is distributed among those parcels in proportion to the
cost of service for each parcel.”1%*

Here, the cost of the overall service of providing water is higher because of the
additional and new required activities mandated by the state.'?® These activities
are performed in addition to the prior requirements imposed by the Lead and
Copper Rule. As indicated in the test claim order, the claimant may not use any
lead samples collected under the order to satisfy federal or state Lead and
Copper Rule requirements.'?6 The State Water Board nevertheless asserts that
the benefits of the test claim order are similar to those under the Lead and
Copper Rule, where the claimant tests individual residential homes and uses
those test results to optimize corrosion control for the larger system.'?” The
difference, however, is that under the Lead and Copper Rule, all customers
share in the costs of lead testing. Here, the claimant is prohibited by the test
claim order from passing those increased costs on to the schools receiving the
lead testing. Thus, passing the increased costs on to the remaining customers,
making the costs of service to their parcels higher than the cost of service to the
schools receiving the additional lead testing, is no different than a water district
recouping costs from irrigation users to keep costs to the remaining customers
proportionately low (as in City of Palmdale) or using revenues from the top tiers

122 Exhibit G, Claimant’'s Comments on the 2018 Draft Proposed Decision, pages 60-61.

123 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment (Oct.

31,2024, Case No. 24WMO000056), pages 12-13.

124 Coziahr v. Otay Water District (2024) 103 Cal.App.5th 785, 795, emphasis added.
125 Exhibit A, Test Claim, pages 79 (Declaration of Rex Ragucos), 2767-2768.
126 Exhibit A, Test Claim, page 108 (test claim order).

127 Exhibit J, State Water Board’s Comments on the 2023 Draft Proposed Decision,
pages 5-6.
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to subsidize below-cost rates for the bottom tier (Capistrano), all of which violate
article XlII D, section 6(b)(3).1%8

e Any fee imposed by the claimant on the remaining customers would not fall
under any of the seven exceptions to the definition of a tax in article Xlll C of the
California Constitution (Proposition 26) and, thus, the fee would be considered a
tax. Article XIlII B, section 6 was specifically designed to protect the tax revenues
of local governments from state mandates that would require expenditure of such
revenues and, thus, there are costs mandated by the state.'?®

Accordingly, this case is distinguishable from the stormwater fee analysis performed by
the Third District Court of Appeal in Department of Finance v. Commission on State
Mandates, where the court held that unless there is a showing that a fee cannot meet
the substantive requirements of article XIII D, section 6(b) as a matter of law or
undisputed fact, then the finding that a fee would meet the substantive requirements is
implicit in the determination that permittees have the right or power to levy a fee.3
Here, as a matter of law, a property-related fee cannot be imposed on school districts
under the test claim order and cannot be imposed on the remaining property owners
without violating article XIII C (Proposition 26) and article XIII D, section 6(b)(3)
(Proposition 218).

In addition, no law or facts in the record support a finding that any of the other
exceptions specified in Government Code section 17556 apply to this claim.

Accordingly, the Commission finds that the test claim order imposes a reimbursable
state-mandated program within the meaning of article Xlll B, section 6 of the California
Constitution and Government Code section 17514 and requires the claimant’s public
water system to perform the following mandated activities, beginning January 18, 2017:

1. Submit to the State Water Board’s Division of Drinking Water a comprehensive list of
the names and addresses of all K-12 schools served water through a utility meter [by
the claimant] by July 1, 2017;'3

2. If an authorized school representative of a private or public K-12 school in the
claimant’s service area requests lead sampling assistance in writing by
November 1, 2019:

128 City of Palmdale v. Palmdale Water Dist. (2011) 198 Cal.App.4th 926, 937;
Capistrano Taxpayers Assoc., Inc. v. City of Capistrano (2015) 235 Cal.App.4th 1493,
1505-1506.

129 County of Fresno v. State of California (1990) 53 Cal.3d. 482, 487.

130 Department of Finance v. Commission on State Mandates (2022) 85 Cal.App.5th
535, 584-585.

131 Exhibit A, Test Claim, page 105 (test claim order).
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Respond in writing within 60 days and schedule a meeting with school officials to
develop a sampling plan;'3?

Finalize a sampling plan and complete initial sampling within 90 days [or an
alternative time schedule approved by DDW]; 33

Collect one to five samples at each school, from regularly used drinking
fountains, cafeteria or food preparation areas, or reusable bottle filling stations,
selected according to the sampling plan, and using the sampling guidance
provided in Appendix A;'3*

Collect lead samples during the school year, on a Tuesday, Wednesday,
Thursday, or Friday on a day that school is in session and has been in session
for at least one day prior to the day of sampling;'3%

Ensure samples are collected by an adequately trained water system
representative; 136

Submit the samples to an ELAP certified laboratory for analysis;'3”
Require the laboratory to submit the data electronically to DDW; 38
Provide a copy of the results to the school representative;'3°

Within two business days of a result that shows an exceedance of 15 ppb, notify
the school of the sample result; 140

If an initial sample shows an exceedance of 15 ppb:

e Collect an additional sample within 10 days if the sample site remains in
service; 4!

132 Exhibit A, Test Claim, page 106 (test claim order).
133 Exhibit A, Test Claim, page 106 (test claim order).
134 Exhibit A, Test Claim, page 106 (test claim order).
135 Exhibit A, Test Claim, page 106 (test claim order).
136 Exhibit A, Test Claim, page 106 (test claim order).
137 Exhibit A, Test Claim, page 106 (test claim order).
138 Exhibit A, Test Claim, page 106 (test claim order).
139 Exhibit A, Test Claim, page 106 (test claim order).
140 Exhibit A, Test Claim, page 106 (test claim order).
141 Exhibit A, Test Claim, page 106 (test claim order).

29

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision



e Collect a third sample within 10 business days after notification that a
resample result is less than or equal to 15 ppb;'4?

e Collect at least one more lead sample at a sample site where the school
has completed some corrective action following an initial lead sample
result over 15 ppb; 143

k. Ensure that the water system receives the results of repeat lead samples from
the laboratory in no more than 10 business days;'#4

I. Discuss the lead sample results with the school prior to releasing the sample
results to the public, and within 10 days of receiving the results from the
laboratory; 14

m. Communicate with the school after lead sampling and assist the school with the
interpretation of laboratory results and provide information regarding potential
corrective actions if the results confirm lead levels above 15 ppb.'# The water
system is not responsible for the costs of any corrective action or
maintenance;'%’

n. Keep records of all requests for lead related assistance and provide the records
to DDW, upon request; 48

0. Include in the annual Consumer Confidence Report a statement summarizing the
number of schools requesting lead sampling.'4°

Beginning January 1, 2018, any lead testing conducted by the claimant on
those public schools constructed or modernized before January 1, 2010, that
did not request testing by January 1, 2018, is not required by the test claim
order and is not reimbursable.

142 Exhibit A, Test Claim, page 106 (test claim order).
143 Exhibit A, Test Claim, page 107 (test claim order).
144 Exhibit A, Test Claim, page 107 (test claim order).
145 Exhibit A, Test Claim, page 107 (test claim order).
146 Exhibit A, Test Claim, page 108 (test claim order).
147 Exhibit A, Test Claim, page 108 (test claim order).
148 Exhibit A, Test Claim, page 108 (test claim order).
149 Exhibit A, Test Claim, page 108 (test claim order).
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COMMISSION FINDINGS

I. Chronology

01/18/2017

01/11/2018
08/13/2018
08/13/2018
11/09/2018
12/21/2018
01/11/2019

01/11/2019
03/22/2019

06/20/2019

07/30/2020

09/25/2020

04/29/2022

11/16/2022

Permit Amendment No. 2017PA-SCHOOLS for City of San Diego
PWS 3710020 was adopted by the State Water Board’s Division of
Drinking Water. 150

The claimant filed the Test Claim.®’

The State Water Board filed comments on the Test Claim. 152
Finance filed comments on the Test Claim.s3

The claimant filed its rebuttal comments. 154

Commission staff issued the Draft Proposed Decision.%®

The State Water Board filed comments on the Draft Proposed
Decision.1%6

The claimant filed comments on the Draft Proposed Decision. %’

The Commission heard the Test Claim and voted 6-1 to deny the claim
on the ground there was no new program or higher level of service.

The claimant filed a petition for writ of mandate in Sacramento County
Superior Court.

Sacramento County Superior Court denied the claimant’s petition for
writ of mandate.

The claimant appealed the denial of its petition for writ of mandate to
the Third District Court of Appeal.

The Third District Court of Appeal reversed the judgment issued by
Sacramento County Superior Court.

Sacramento County Superior Court issued a judgment and writ
commanding the Commission to set aside its March 22, 2019 Decision
and to consider in the first instance whether reimbursement is required.

150 Exhibit A, Test Claim, page 14.

151 Exhibit A, Test Claim.

152 Exhibit B, State Water Board’s Comments on the Test Claim.

153 Exhibit C, Finance’s Comments on the Test Claim.

154 Exhibit D, Claimant’s Rebuttal Comments.

155 Exhibit E, Draft Proposed Decision, issued December 21, 2018.

156 Exhibit F, State Water Board’s Comments on the 2018 Draft Proposed Decision.
157 Exhibit G, Claimant’'s Comments on the 2018 Draft Proposed Decision.
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01/27/2023

03/23/2023

04/07/2023

04/11/2023

04/12/2023

05/04/2023

06/21/2023

09/06/2023

09/08/2023

09/12/2023

12/01/2023

03/26/2024

10/31/2024

The Commission adopted the Order setting aside its March 22, 2019
Decision.

Commission staff issued the Draft Proposed Decision for the
May 23, 2023 Commission hearing.'%®

The State Water Board filed a request for an extension of time to file
comments on the Draft Proposed Decision and postponement of the
hearing until July 28, 2023, which was approved for good cause.

Finance filed a request for extension of time to file comments on the
Draft Proposed Decision, which was approved for good cause.

The claimant filed a request for extension of time to file comments on
the Draft Proposed Decision, which was approved for good cause.

The claimant and the State Board filed comments on the Draft
Proposed Decision. 1%

The Commission cancelled the July 28, 2023 Commission Meeting and
set a new hearing date of September 22, 2023.

Commission staff issued the Proposed Decision for the
September 22, 2023 Commission hearing.

The claimant filed a request for extension of time to file comments on
the Proposed Decision and postponement of hearing.

The Commission denied the claimant’s request for extension of time to
file comments on the Proposed Decision and granted the request for
postponement of hearing, setting the hearing for December 1, 2023.

The Commission heard the Test Claim and voted 4-2, with one
abstention to deny the claim on the ground the test claim order did not
impose a state-mandated program.

The claimant filed a petition for writ of mandate in Sacramento County
Superior Court.

Sacramento County Superior Court issued a judgment, order, and writ,
finding that the claimant was mandated by the state based practical
compulsion to comply with the test claim order, and commanding the
Commission to set aside its December 1, 2023 Decision and to
consider in the first instance whether reimbursement is required.'6°

158 Exhibit H, Draft Proposed Decision, issued March 23, 2023.

159 Exhibit I, Claimant’'s Comments on the 2023 Draft Proposed Decision; Exhibit J,
State Water Board’s Comments on the 2023 Draft Proposed Decision.

160 Exhibit K (3), City of San Diego v. Commission on State Mandates, Judgment
(Oct. 31, 2024, Case No. 24\WMO000056).
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01/24/2025 The Commission adopted the Order setting aside its
December 1, 2023 Decision.

02/26/2025 Commission staff issued the Proposed Decision for the
March 28, 2025 Commission hearing.

03/13/2025 The claimant filed comments on the Proposed Decision.181
03/14/2025 The State Water Board filed comments on the Proposed Decision.162

03/20/2025 Commission staff issued the Revised Proposed Decision for the
March 28, 2025 Commission hearing.

ll. Background

The test claim order is one of over 1,100 permit amendments simultaneously issued to
privately-and publicly-owned “public water systems,” and requires the claimant,
beginning January 11, 2017, to test for lead in the drinking water connections of every
K-12 school that it serves, upon the request of an authorized representative of the
school made prior to November 1, 2019, at no charge to the school.

A. Lead as an Environmental Health Risk

Lead is toxic and has “no known value to the human body.”'®® Young children “are at
particular risk for lead exposure because they have frequent hand-to-mouth activity and
absorb lead more easily than do adults.”'®* No safe blood lead level has been
determined; lead damages almost every organ and system in the body, including and
especially the brain and nervous system.'®® Low levels of lead exposure can lead to
reduced |Q and attention span, learning disabilities, poor classroom performance,
hyperactivity, behavioral problems, impaired growth and hearing loss.'®® Higher lead
levels can cause severe neurological problems and ultimately death.'6”

Though a naturally occurring metal found all over the Earth, “[e]Jnvironmental levels of
lead have increased more than 1,000-fold over the past three centuries as a result of

161 Exhibit L, Claimant’'s Comments on the Proposed Decision.

162 Exhibit M, State Water Board’s Comments on the Proposed Decision.

163 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools, p. 6).

164 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools, p. 6).

165 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools, p. 6).

166 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools).

167 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools, p. 6).
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human activity.”'®® Because lead is “widespread, easy to extract and easy to work with,
lead has been used in a wide variety of products,” including paints, ceramics, plumbing,
solder, gasoline, batteries, and cosmetics.'®® In 1984, burning leaded gasoline was the
largest source of lead emissions in the air, and so the Environmental Protection Agency
(EPA) phased out and eventually banned leaded gasoline.’® U.S. EPA and other
agencies have “taken steps over the past several decades to dramatically reduce new
sources of lead in the environment; according to the U.S. EPA, “[tjoday, the greatest
contributions of lead to the environment stem from past human activities.”'”! Sources
include: lead-based paint; lead in the air from industrial emissions; lead in the soill
around roadways and streets from past emissions by automobiles using leaded
gasoline, and from deposits of lead dust from paints; industrial lead byproducts;
consumer products, including imported dishes, toys, jewelry and plastics; and lead in
drinking water leaching from corrosion of plumbing products containing lead."?

Lead exposure in drinking water results from either lead being present in the source
water, such as from contaminated runoff; or through the interaction of water with
plumbing materials containing lead.'”3 Although “very little lead is found in lakes, rivers,
or groundwater used to supply the public with drinking water,” the drinking water in older
houses and communities with lead service lines or lead plumbing can contain lead,
“especially if the water is acidic or ‘soft.”'”* The concern with lead plumbing and
fixtures is lead leaching into the water that runs through them, but “as buildings age,
mineral deposits form a coating on the inside of the water pipes that insulates the water
from lead in the pipe or solder, thus reducing the amount of lead that can leach into the
water.”'7® Those stabilizing mineral deposits, however, can be upset by acidity in the
water supply: “Acidic water makes it easier for the lead found in pipes, leaded solder,
and brass faucets to be dissolved and to enter the water we drink.”'”® Accordingly, the
primary regulatory approach, as discussed below, is to require water systems to

168 Exhibit K (7), Public Health Statement, Lead, CAS # 7439-92-1, page 2.

169 Exhibit K (6), National Institute of Environmental Health Sciences, Lead Information
Home Page, https://www.niehs.nih.gov/health/topics/agents/lead/index.cfm (accessed
on September 26, 2018), page 1.

170 Exhibit K (7), Public Health Statement, Lead, CAS # 7439-92-1, page 4.

71 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 163 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools).

172 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
pages 163-164 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools).

173 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 164 (USEPA: 3Ts for Reducing Lead in Drinking Water in Schools).

174 Exhibit K (7), Public Health Statement, Lead, CAS : 7439-92-1, pages 3-4.
175 Exhibit K (7), Public Health Statement, Lead, CAS # 7439-92-1, page 4.
176 Exhibit K (7), Public Health Statement, Lead, CAS # 7439-92-1, page 4.
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prioritize monitoring, and to implement and maintain corrosion control treatment to
minimize toxic metals leaching into water supplies.

To potentially close some of the gaps in lead exposure prevention, the California
Legislature in 1992 enacted the Lead-Safe Schools Protection Act,'”” which
acknowledged the potential dangers of lead exposure, especially in children, and
required the State Department of Health Services to assess the risk factors of schools
and “determine the likely extent and distribution of lead exposure to children from paint
on the school, soil in play areas at the school, drinking water at the tap, and other
potential sources identified by the department for this purpose.'”® The Act did not
specifically require testing of drinking water, but only required the Department to assess
risk factors, of which drinking water was one.

B. Prior Law on Drinking Water

1. Federal Law

In 1974 Congress passed the federal Safe Drinking Water Act, authorizing U.S. EPA to
set health-based standards for drinking water supplies, which U.S. EPA, the states, and
drinking water systems work together to meet.'”® The Safe Drinking Water Act applies
to all “public water systems,” which may be privately owned or governmental and, which
are defined as “a system for the provision to the public of water for human consumption”
that has at least 15 service connections and serves at least 25 people per day for at
least 60 days out of the year.’® U.S. EPA states that there are over 170,000 public
water systems providing drinking water to Americans, to which the Act applies. 8

Under authority provided in the federal Act, U.S. EPA promulgated health-based
standards for lead and copper in drinking water, known as the federal Lead and Copper
Rule. The purpose of the Lead and Copper Rule “is to protect public health by
minimizing lead and copper levels in drinking water, primarily by reducing water
corrosivity.”'8 Lead and copper enter drinking water primarily though corrosion of
service and plumbing lines and plumbing materials. To determine the corrosivity of

177 Education Code section 32240 et seq.
178 Education Code section 32242.

179 Exhibit K (11), U.S. EPA, Understanding the Safe Drinking Water Act,
https://www.epa.gov/sites/production/files/2015-04/documents/epa816f04030.pdf
(accessed on February 21, 2023), page 1.

180 United States Code, title 42, section 300f(4).

181 Exhibit K (11), U.S. EPA, Understanding the Safe Drinking Water Act,
https://www.epa.gov/sites/production/files/2015-04/documents/epa816f04030.pdf
(accessed on February 21, 2023), page 2.

182 Code of Federal Regulations, title 40, section 141.80 et seq.

183 Williams v. Moulton Niguel Water Dist. (2018) 22 Cal.App.5th 1198, 1202, citing to
Code of Federal Regulations, title 40, sections 141.80 and 141.81(b).
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drinking water, the Lead and Copper Rule requires routine monitoring at kitchen or
bathroom taps of residences and other buildings based on action levels established by
EPA.184

The federal action level for lead “is exceeded if the concentration of lead in more than
10 percent of tap water samples collected during any monitoring period...is greater than
0.015 mg/L [15 ppb].”'8 The number of samples required depends on the size of the
drinking water system, and any history of prior exceedances.'® An action level
exceedance is not a violation of the Rule, but the exceedance may trigger requirements
that include additional water quality monitoring and source identification, corrosion
control treatment, public education, notification to all customers with a lead service line,
reporting, and lead service line replacement.’®”

Since 2021, federal Lead and Copper Rule regulations have required public water
systems to collect samples from schools and childcare facilities within their distribution
system that were constructed before 2014.188

2. California Law

The California Safe Drinking Water Act addresses drinking water quality specifically and
states the policy that “[e]very resident of California has the right to pure and safe
drinking water,” and that “[i]t is the policy of the state to reduce to the lowest level
feasible all concentrations of toxic chemicals that, when present in drinking water, may
cause cancer, birth defects, and other chronic diseases.”'® These provisions do not
provide a right to the delivery of water, but merely provide that drinking water delivered
by a public water system must be of a certain quality, and reasonably free of pollutants,
to the extent feasible. The Act goes on to state:

(e) This chapter is intended to ensure that the water delivered by public
water systems of this state shall at all times be pure, wholesome, and
potable. This chapter provides the means to accomplish this objective.

(f) It is the intent of the Legislature to improve laws governing drinking
water quality, to improve upon the minimum requirements of the federal
Safe Drinking Water Act Amendments of 1996, to establish primary

184 Williams v. Moulton Niguel Water Dist. (2018) 22 Cal.App.5th 1198, 1203.
185 Code of Federal Regulations, title 40, section 141.80(c).

186 See Exhibit K (5), Lead and Copper Rule: A Quick Reference Guide, page 1 (Chart
showing the number of sample sites required under standard sampling or reduced
sampling, according to the size of the drinking water system).

187 Williams v. Moulton Niguel Water Dist. (2018) 22 Cal.App.5th 1198, 1202; Code of
Federal Regulations, title 40, sections 141.80-141.91.

188 Code of Federal Regulations, title 40, section 141.92 (86 Fed. Reg. 4306, eff. Jan.
15, 2021).

189 Health and Safety Code section 116270.
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drinking water standards that are at least as stringent as those established
under the federal Safe Drinking Water Act, and to establish a program
under this chapter that is more protective of public health than the
minimum federal requirements.

(9) It is further the intent of the Legislature to establish a drinking water
regulatory program within the state board to provide for the orderly and
efficient delivery of safe drinking water within the state and to give the
establishment of drinking water standards and public health goals greater
emphasis and visibility within the state.'%°

Article Xl, section 9 of the California Constitution makes clear that drinking water may
be provided either by a municipal corporation, or by another person or corporate
entity.'®" The State Water Board issues drinking water supply permits to all California
“public water systems,” which may be privately or government owned and which are
defined the same as under the federal Act as “a system for the provision of water for
human consumption through pipes or other constructed conveyances that has 15 or
more service connections or regularly serves at least 25 individuals daily at least 60
days out of the year.”"92

In 1995, the State adopted a Lead and Copper Rule to reduce water corrosivity,
substantially similar to the federal rule, which requires all operators of drinking water
systems to monitor and sample at a number of sample sites determined by the size of
the system, primarily residential sample sites. %3

190 Health and Safety Code section 116270.

191 California Constitution, article XI, section 9. Article XI, section 9(a) provides that “[a]
municipal corporation may establish, purchase, and operate public works to furnish its
inhabitants with light, water, power, heat, transportation, or means of communication.”
Article Xl, section 9(b) also provides that “[p]ersons or corporations may establish and
operate works for supplying those services upon conditions and under regulations that
the city may prescribe under its organic law.” Article XlI asserts government regulatory
authority, via the Public Utilities Commission, over “private corporations or persons that
own, operate, control, of manage a line, plant, or system for ...the production,
generation, transmission, or furnishing of heat, light, water, power, storage, or wharfage
directly or indirectly to or for the public...” However, nothing in article XI or XII creates
or implies a right to the delivery of any such services, or any mandatory duty on local
government to provide such services.

192 Health and Safety Code sections 116525, 116271(k) (Before July 1, 2014, the
Department of Public Health issued such permits; however, Statutes 2014, chapter 35,
transferred those duties to the State Water Board, effective July 1, 2014); “Public Water
Systems” are defined in Health and Safety Code section 116275(h) and United States
Code, title 42, section 300f(4).

193 See California Code of Regulations, title 22, section 64670 et seq.; Exhibit B, State
Water Board’s Comments on the Test Claim, pages 5-6.
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Under the [Lead and Copper Rule] (LCR), public water systems are
required to test water for lead at a set number of service connections
(depending on the number of customers served by the system) that are at
a higher risk for lead in the tap water due to their plumbing characteristics.
Water suppliers are not required to test every customer's tap. Schools that
are served by community water systems are generally not included in the
LCR testing; only residential connections are included.'%4

Public water systems conduct water sampling once every six months for lead. If a
system has 90th percentile levels that do not exceed the action levels for lead for two
consecutive periods, it may reduce sampling to once every three years and reduce the
number of sites required to be sampled.9°

However, if lead levels above 0.015 mg/L (15 ppb) are detected, the water system is
expected to take corrective action, beginning with corrosion control treatment measures,
then source water treatment, lead service line replacement, and public education.’® In
addition, a water system with a lead action level exceedance is required to offer to
sample the tap water of any customer who requests it, but the system is not required to
pay for collecting or analyzing the sample.'®”

The courts have described the California Lead and Copper Rule as follows:

Under the Lead and Copper Rule, public water distribution systems must
identify sampling sites within the distribution system. (Regs., § 64682,
subd. (a).) These sampling sites must each contain lead solder or lead
pipes or be served by a lead service line. (Regs., § 64682, subd. (c)-(f).)
One-liter tap and service line water samples must be drawn after letting
the water sit in the distribution system for at least six hours. (Regs., §§
64671.25, 64683, subds.(a)-(c).) The Lead and Copper Rule specifies the
number and frequency of samples to be drawn. (Regs., §§ 64684—-64685.)
Subsequent analysis of the samples is to be done in accordance with
federal regulations governing the monitoring of contaminants in public
water systems. (Regs., § 64672; 40 C.F.R. §§ 141.23, 141.89(a).)

The Lead and Copper Rule establishes a threshold concentration, one
microgram per liter, below which the lead level shall be considered zero.
(Regs., § 64672, subd. (c)(3).) Public water systems must report their test
results on a regular basis (Regs., § 64691) and, depending on those
results, must take steps to install corrosion control, treat the system
source water, remove lead service lines, and/or issue warning notices to

194 Exhibit A, Test Claim, page 105 (Test claim order).
195 California Code of Regulations, title 22, section 64675.5(a)(1).

196 See, e.g., California Code of Regulations, title 22, sections 64673 and 64674
(Describing monitoring and corrosion control measures to be taken if an elevated lead
level is detected for small, medium, and large water systems).

197 California Code of Regulations, title 22, section 64679.

38

Lead Sampling in Schools: Public Water System No. 3710020, 17-TC-03-R2
Revised Proposed Decision


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS141.23&originatingDoc=I8636ea5efa6f11d9b386b232635db992&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS141.89&originatingDoc=I8636ea5efa6f11d9b386b232635db992&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4

residents served by the distribution system. (Regs., §§ 64673-64680.)
(111

The Lead and Copper Rule includes detailed context-specific sampling
procedures. (Regs., §§ 64671.25, 64682-64685.) These procedures
include the requirement that a “water system” identify and take samples at
between 5 and 100 sites over at least two six-month periods. (Regs.,

§ 64684, subds. (a), (b).) The pool of sites is limited to residences
containing copper pipes with lead solder, lead pipes, or pipes serviced by
lead service lines. (Regs., § 64682, subds. (c)-(g).) These sampling
requirements limit the applicability of the Lead and Copper Rule. The rule
cannot be applied outside a public water system.'%8

Approximately 500 schools within California are themselves permitted as a “public water
system,” because they have their own water supply, such as a well.'®® Those schools
are already required to test their taps for lead and copper under the Lead and Copper
Rule and the test claim order does not apply to schools that are already regulated as
public water systems.?°°© However, most schools are served by community water
systems that are not required to test for lead specifically at the school’s taps.2%!

C. The Test Claim Order; An Amendment to the City of San Diego’s Domestic
Water Supply Permit

Both the federal and state law have long required drinking water systems to monitor
their customers’ water supplies for exceedances and to take corrective action as
necessary. However, that monitoring has been mostly limited to residential service
connections, as a proxy for the presence of lead within the greater drinking water
system.202

In September 2015, the Legislature passed SB 334 as a potential solution to the gap in
regulation, which would have, had it been enacted, required school districts with water
sources or drinking water supplies that do not meet U.S. EPA standards to close access

198 Mateel Environmental Justice Foundation v. Edmund A. Gray, Co. (2003) 115
Cal.App.4th 8, 21-22, emphasis added.

199 Exhibit A, Test Claim, page 118 (State Water Board’s Frequently Asked Questions
by Public Water Systems about Lead Testing of Drinking Water in California Schools).

200 Exhibit A, Test Claim, page 118 (State Water Board’s Frequently Asked Questions
by Public Water Systems about Lead Testing of Drinking Water in California Schools).

201 Exhibit A, Test Claim, page 118 (State Water Board’s Frequently Asked Questions
by Public Water Systems about Lead Testing of Drinking Water in California Schools).

202 Exhibit A, Test Claim, page 105 (Test claim order); Exhibit B, State Water Board’s
Comments on the Test Claim, page 6 (“Together, the sampling sites provide an overall
picture of lead levels in the water customers are consuming — the assumption being that
the houses and other facilities near sampling sites will have similar plumbing
characteristics and, therefore, similar amounts of lead in tap water”).
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to those drinking water sources; provide alternative drinking water sources if the school
did not have the minimum number of drinking fountains required by law; and provide
access to free, fresh, and clean drinking water during meal times in the food service
areas of the schools under its jurisdiction.?> SB 334 was vetoed by then-Governor
Brown, whose veto message expressed concern that the bill could create a very
expensive reimbursable state mandate.?** The veto message instead directed the
State Water Board to examine the scope of the potential problem by incorporating water
quality testing in schools as part of the state’s Lead and Copper Rule.?%®

Accordingly, the State Water Board adopted the Permit Amendment (the test claim
order) at issue here, as well as over 1,100 other nearly identical permit amendments
(but for the individual public water system information) for other drinking water systems
serving K-12 schools. Specifically, beginning January 18, 2017, the test claim order
requires the claimant to submit to the Division of Drinking Water (DDW) a list of all K-12
schools served water through a utility meter; and then, if requested by any school within
its service area by November 1, 2019, the drinking water system shall:

e Respond in writing within 60 days and schedule a meeting;

e Finalize a sampling plan and complete initial sampling within 90 days, or develop
an alternative time schedule if necessary;

e Collect one to five samples from drinking fountains, cafeteria/food preparation
areas, or reusable bottle filling stations;

e Collect samples on a Tuesday, Wednesday, Thursday, or Friday on a day when
school is in session;

e Submit samples to an ELAP certified laboratory;

e Within two business days of a result that shows an exceedance of 15 parts per
billion (ppb), notify the school of the sample result;

¢ [f an initial sample shows an exceedance of 15 ppb:

o Collect an additional sample within 10 business days, unless the sample
site is removed from service by the school;

o Collect a third sample within 10 business days if the resample is less than
or equal to 15 ppb;

o Collect at least one more sample at a site where the school has completed
some corrective action;

203 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 148 (SB 334, Legislative Counsel’s Digest).

204 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 145 (Governor’s Veto Message).

205 Exhibit K (1), Administrative Record on Permit Amendment No. 2017PA-SCHOOLS,
page 145 (Governor’s Veto Message).
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e Ensure the water system receives the results of repeat samples no more than 10
business days after the date of collection;

e Do not release lead sampling data to the public for 60 days, unless in compliance
with a Public Records Act request;

e Discuss the results with the school prior to releasing the results to the public.2%

The order further states that the water system may not use any lead samples collected
under the order to satisfy federal or state Lead and Copper Rule requirements.?°” Thus,
the lead testing requirements imposed by the test claim order must be done in addition
to the testing and monitoring requirements imposed by the Lead and Copper Rule.

The test claim order further requires the water system to keep records of all schools
requesting testing or lead-related assistance and provide those records to DDW upon
request; and the water system’s annual Consumer Confidence Report shall include a
statement summarizing the number of schools requesting lead sampling.2°8

The test claim order requires the claimant to provide testing to both private and public
K-12 schools, upon request of the school. Under the test claim order, the claimant’s
public water system must assist those schools to which it serves drinking water with “at
least one or more of grades Kindergarten through 12" grade,” when a request for one-
time assistance is made in writing by an authorized school representative.?%
“Authorized school representative” is defined as “the superintendent or designee of a
school, governing board or designee of a charter school, or administrator or designee of
a private school.”?10

The test claim order also requires the claimant to pay for these activities by stating the
following:

5. The water system is responsible for the following costs:

a. Laboratory fees for all lead samples and reporting of the results to
DDW and the school, and all laboratory coordination and
instruction.

b. All water system staff time dedicated to the tasks required by the
provisions in this permit amendment.2"!

206 Exhibit A, Test Claim, pages 105-107 (test claim order).
207 Exhibit A, Test Claim, page 108 (test claim order).
208 Exhibit A, Test Claim, page 108 (test claim order).

209 Exhibit A, Test Claim, pages 105-106 (test claim order); see also, Exhibit A, Test
Claim, page 119 (Frequently Asked Questions by Public Water Systems about Lead
Testing of Drinking Water in California Schools).

210 Exhibit A, Test Claim, pages 105-106 (test claim order).
211 Exhibit A, Test Claim, page 107 (test claim order).
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’ “®

The State Water Board’s “Frequently Asked Questions” document explains that the
community water system that serves the school is responsible for all costs associated
with collecting, analyzing, and reporting the results as follows:

6. Who pays for lead testing of drinking water in California schools?

The community water system that serves the school is responsible for all
costs associated with collecting, analyzing, and reporting drinking water
samples for lead testing at up to five locations at each school, and is
required to meet with the authorized school representative to develop a
sampling plan and review the sampling results. The community water
system will not pay for any maintenance or corrections needed at the
school if elevated lead levels are found in the drinking water, but is
required to conduct repeat sampling at the school to confirm elevated lead
levels and the effectiveness of any corrective action taken by the
school.?1?

The “Frequently Asked Questions” document also states the following:

The community water system that serves the school is responsible for all
costs associated with collecting, analyzing, and reporting drinking water
samples for lead testing at California schools required by the

January 17, 2017 permit action and the water system is also required to
meet with the authorized school representative to develop a sampling plan
and review the sampling results. The community water system will not pay
for any maintenance or corrections needed at the school.?'3

“Community water systems” or “water systems” are defined as public water systems
that supply water to the same population year-round, and as indicated earlier, the
claimant is a community water system.?'* Thus, pursuant to the test claim order, the
claimant, as a community water system, “is responsible for all costs associated with
collecting, analyzing, and reporting drinking water samples for lead testing at California
schools” as stated in the Frequently Asked Questions document issued by the State
Water Board.

The State Water Board’s media release reiterates “The Board’s new requirement
ensures schools that want lead testing can receive it for free.”?5

212 Exhibit A, Test Claim, page 119 (Frequently Asked Questions by Public Water
Systems about Lead Testing of Drinking Water in California Schools).

213 Exhibit A, Test Claim, page 123 (Frequently Asked Questions by Public Water
Systems about Lead Testing of Drinking Water in California Schools).

214 See Health and Safety Code section 116275(i).

215 Exhibit A, Test Claim, page 115 (State Water Board’s Media Release). See also,
Exhibit B, State Water Board’s Comments on the Test Claim, page 7 [*“An important
element of the lead testing in schools program is that the requesting schools receive the
lead testing at no charge.”].
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The claimant explains its compliance with the test claim order in a Declaration from
Doug Campbell, a Senior Chemist for the claimant’s Public Utilities Department who
oversaw the implementation of the test claim order, as follows:

7. The City is on a reduced monitoring program approved by the SWRCB
and is only required to test 50 residences every three years under the
federal and state lead and copper rules, as the City’s past test results
have not exceeded action levels at the 90" percentile.

8. The City tested 262 schools from the date of the Permit Amendment
until January 7, 2019. Elevated levels with values greater than 15 ppb
were discovered in five fixtures on four school sites.

9. Three of the four school sites took remedial action to replace the
fixtures. When the City retested after the schools took remedial action,
lead levels were Not Detected or below the 15-ppb action level. One
school did not perform any remediation, as it is no longer located in the
facility.

10.All remediations conducted by the schools consisted of replacement of
fixtures or drinking fountains, or replacement of plumbing lines internal
to the schools themselves. In all instances where remediation was
performed, follow-up sampling has shown that the source of lead was
removed. The City has not identified any problems with City water
through the Permit Amendment.2'®

The sample letter the claimant prepared for schools to request lead sampling states
“The City of San Diego will assist and provide a one-time lead sampling (up to five
locations) without charge to [School Name] or [School District].”?'” The claimant’s
website further stated “The City will provide sampling and lead analysis at no charge for
schools located within our service area, which encompasses multiple school
districts.”218

D. Health and Safety Code Section 116277 (AB 746)

Effective January 1, 2018 (almost one year after the effective date of the test claim
order), Health and Safety Code section 116277 (AB 746) required community water
systems?'® serving a public school constructed before January 1, 2010, and that did not
previously request lead testing, to affirmatively test for lead in those schools’ potable

216 Exhibit G, Claimant's Comments on the 2018 Draft Proposed Decision, pages 60-61.
217 Exhibit A, Test Claim, page 141.
218 Exhibit A, Test Claim, page 244.

219 “Community water systems” are public water systems that supply water to the same
population year-round. (See Health and Safety Code section 116275(i).)
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water system by July 1, 2019.22° The section became inoperative July 1, 2019, and
was repealed effective January 1, 2020.22" Section 116277 states in its entirety as
follows:

(a)(1) A community water system that serves a schoolsite of a local
educational agency with a building constructed before January 1, 2010, on
that schoolsite shall test for lead in the potable water system of the
schoolsite on or before July 1, 2019.

(2) The community water system shall report its findings to the
schoolsite within 10 business days after the community water
system receives the results from the testing laboratory or within two
business days if it is found that the schoolsite's lead level exceeds
15 parts per billion.

(3) If the lead level exceeds 15 parts per billion, the community
water system shall also test a water sample from the point in which
the schoolsite connects to the community water system's supply
network to determine the lead level of the water entering the
schoolsite from the community water system's water supply
network.

(b)(1) A local educational agency shall allow the community water system
access to each of the local educational agency's schoolsites that are
subject to subdivision (a) to conduct testing.

(2) If the lead level exceeds 15 parts per billion, the local
educational agency shall notify the parents and guardians of the
pupils who attend the schoolsite or preschool where the elevated
lead levels are found.

(c)(1) If lead levels exceed 15 parts per billion, the local educational
agency shall take immediate steps to make inoperable and shut down
from use all fountains and faucets where the excess lead levels may exist.
Additional testing may be required to determine if all or just some of the
school's fountains and faucets are required to be shut down.

(2) Each local educational agency shall work with the schoolsites
within its service area to ensure that a potable source of drinking
water is provided for students at each schoolsite where fountains or
faucets have been shut down due to elevated lead levels. Providing
a potable source of drinking water may include, but is not limited to,
replacing any pipes or fixtures that are contributing to the elevated

220 Health and Safety Code section 116277 (as added by Stats. 2017, ch. 746) (AB
746).

221 Health and Safety Code section 116277(g) (as added by Stats. 2017, ch. 746) (AB
746).
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lead levels, providing onsite water filtration, or providing bottled
water as a short-term remedy.

(d) Each community water system, in cooperation with the appropriate
corresponding local educational agency, shall prepare a sampling plan for
each schoolsite where lead sampling is required under subdivision (a).
The community water system and the local educational agency may
request assistance from the state board or any local health agency
responsible for regulating community water systems in developing the

(e) This section shall not apply to a schoolsite that is subject to any of the
following:

(1) The schoolsite was constructed or modernized after
January 1, 2010.

(2) The local educational agency of the schoolsite is currently
permitted as a public water system and is currently required to test
for lead in the potable water system.

(3) The local educational agency completed lead testing of the
potable water system after January 1, 2009, and posts information
about the lead testing on the local educational agency's public
Internet Web site, including, at a minimum, identifying any
schoolsite where the level of lead in drinking water exceeds 15
parts per billion.

(4) The local educational agency has requested testing from its
community water system consistent with the requirements of this
section.

(f) For purposes of this section, the following definitions apply:

(1) “Local educational agency” means a school district, county
office of education, or charter school located in a public facility.

(2) “Potable water system” means water fountains and faucets used
for drinking or preparing food.

(g) This section shall become inoperative on July 1, 2019, and, as of
January 1, 2020, is repealed.???

Thus, AB 746 requires preparation of a sampling plan, repeat testing when lead levels
exceed 15 ppb, notification procedures based on sampling results, and requires the

222 Health and Safety Code section 116277 (as added by Stats. 2017, ch. 746) (AB
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local educational agency to take action if lead levels exceed 15 ppb.??® AB 746 does
not require testing in the following situations: (1) The schoolsite was constructed or
modernized after January 1, 2010; (2) The local educational agency of the schoolsite is
currently permitted as a public water system and is currently required to test for lead; (3)
The local educational agency completed lead testing after January 1, 2009, and posts
this information on its website; (4) The local educational agency has requested testing
from its community water system consistent with the requirements of AB 746.2%4

The State Water Board describes the requirements of AB 746 as follows:

As of July 1, 2019, the Division of Drinking Water (DDW), in collaboration
with the California Department of Education, has completed the initiative
to test for lead in drinking water at all public K-12 schools. California
Assembly Bill 746 (AB 746) published on October 12, 2017, effective
January 1, 2018, required community water systems to test lead levels, by
July 1, 2019, in drinking water at all California public, K-12 school sites
that were constructed before January 1, 2010.

Prior to the passage of AB 746, in early 2017, the DDW and Local
Primacy Agencies issued amendments to the domestic water supply
permits of approximately 1,200 community water systems so that schools
that are served by a public water system could request assistance from
their public water system to conduct water sampling for lead and receive
technical assistance if an elevated lead sample was found. These
amendments allowed the private schools to continue to request sampling
and assistance after the passage of AB 746.2%°

According to a legislative analysis of AB 746, events in early 2017 raised concerns
about the issue of lead in public school drinking water.

In February 2017, the safety of drinking water was questioned after
elevated levels of lead, copper, and bacteria were discovered at three
campuses in the San Ysidro School District. In addition, Folsom Cordova
Unified started testing water last year at schools built before 1960 that
have galvanized steel pipes. The testing was prompted by elevated levels
of copper, iron, and lead in water coming from a classroom tap in 2015 at
Cordova Lane Center, which serves preschoolers and special education
students.

223 Health and Safety Code section 116277(a) — (d) (as added by Stats. 2017, ch. 746)
(AB 746); see also Exhibit B, State Water Board’s Comments on the Test Claim,

page 7.

224 Health and Safety Code section 116277(e) (as added by Stats. 2017, ch. 746) (AB
746); see also Exhibit B, State Water Board’s Comments on the Test Claim, page 7.

225 Exhibit K (10), State Water Board, Lead Sampling in Schools,
https://www.waterboards.ca.gov/drinking water/certlic/drinkingwater/leadsamplinginsch
ools.html (accessed on January 30, 2023), page 1.
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Because testing drinking water at schools is not mandatory, it is unknown
whether these are isolated incidents or roughly representative of school
districts around the state. Conducting sample tests at each schoolsite is
one way to determine the scope of the problem.22¢

The same legislative analysis describes lead testing provided under the test claim order
and the other substantially similar permit amendments as “more limited in scope
compared to the bill's requirements.”2%”

lll. Positions of the Parties
A. City of San Diego

The claimant alleges that the test claim order imposes a reimbursable state-mandated
program and required the claimant’s public water system to perform lead testing, at no
charge, on the property of all schools that receive water from their system, upon
request.??® The claimant asserts that it does not receive any dedicated state or federal
funds, or any other non-local agency funds dedicated to this program.22°

The claimant also asserts that it has incurred increased costs mandated by the state,
and that the exceptions in Government Code section 17556 do not apply. The claimant
alleges its total costs for fiscal year 2016-2017 to be $351,577.26, and for fiscal year
2017-2018, $47,815.67.2%0 The order expressly provides that the claimant must
conduct the lead sampling at no charge to the schools in its service area. The claimant
concludes on this basis, and pursuant to provisions in articles Xlll C and XIllII D of the
California Constitution, which were added by Propositions 218 and 26, that it is unable
to recoup the costs of the alleged mandate through fees for water service, because it
cannot impose or increase fees on the schools in which it conducts lead testing, and it is
legally proscribed from imposing or increasing fees on other water users.?3' The
claimant raises the following points:

e The City’s Public Utilities Department is funded almost entirely by ratepayers or
through financing secured by ratepayer revenue. Proposition 218 imposes
restrictions on ratepayer funds. The Public Utilities Department does not have
“general purpose funds” available outside of these restrictions.23?

226 Exhibit K (4), Concurrence in Senate Amendments, Analysis of AB 746, as amended
September 8, 2017, page 3.

227 Exhibit K (4), Concurrence in Senate Amendments, Analysis of AB 746, as amended
September 8, 2017, page 2.

228 Exhibit A, Test Claim, page 14.

229 Exhibit A, Test Claim, pages 16-17; 52-53.

230 Exhibit A, Test Claim, page 58.

231 Exhibit A, Test Claim, page 54; Exhibit D, Claimant’s Rebuttal Comments, page 9.
232 Exhibit A, Test Claim, page 53.
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e Outside of the Public Utilities Department, the City has general fund revenue
from taxes and fees that do not exceed the cost of the services provided
pursuant to Proposition 26.233

e Property-related fees for water service provided by the Public Utilities
Department are governed by Proposition 218. Under Proposition 218, the
revenue from the fee cannot exceed the cost to provide the property-related
service, and the amount of the fee cannot exceed the proportional cost of the
service attributable to the parcel.?3* The claimant argues:

Because of these restrictions, the PUD cannot stand idle and
simply absorb the cost of lead testing for schools without violating
Proposition 218. Testing for lead on school property, which is
outside PUD’s water distribution system, has no relationship to
providing water service to other City customers. Allowing water
ratepayer funds to absorb the cost of lead testing would result in
PUD water service fees “exceed[ing] the proportional cost of the
service attributable to the parcel” because all ratepayers would be
contributing to the cost of a service provided only to parcels with
schools.?%

e Lead testing in schools is not a property-related service that could properly be
funded through water rates. A “property-related service” is defined as a public
service having a direct relationship to property ownership (Cal. Const. art. XllI D,
§ 2(h)). Services provided due to the activities of property owners are not
property-related services under Proposition 218.236

The claimant states that although the “SWRCB believes that the Permit Amendment
confers a direct benefit on all water ratepayers, not just the schools, in the form of
increased property values and ensuring the City’s water does not contain lead,”?% the
claimant argues that the benefits are not sufficiently direct:

First, raising water rates to cover the cost of the Permit Amendment would
ultimately violate the Permit Amendment itself. The City is legally
obligated by Proposition 218 to apportion the cost of service based on the
relative benefits received by its customers. Proposition 218 further
prohibits the City from charging customers for services that are not

233 Exhibit A, Test Claim, page 53.

234 Exhibit A, Test Claim, page 54 (citing to California Constitution, article XlII D, section
6(b)(1) and (3)).

235 Exhibit A, Test Claim, page 54.

236 Exhibit A, Test Claim, pages 54-55 (citing Richmond v. Shasta Community Services
District (2004) 32 Cal.4th 409, 427 and Apartment Assn. of Los Angeles County,
Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 841-84).

237 Exhibit D, Claimant’s Rebuttal Comments, page 10.
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immediately available to them. The schools, as the exclusive and direct
recipients of lead testing under the Permit Amendment, benefit the most in
that the testing assesses school pipes and fixtures for sources of lead.
Lead testing is not available to the rest of the City’s water ratepayers
under the Permit Amendment, so they do not receive the benefit of having
their own properties evaluated. The benefits of higher property values and
testing of City water that SWRCB says are direct benefits to all ratepayers,
are really collateral or incidental benefits. Any water rate increase
apportioning the cost of lead testing among City ratepayers would fall
primarily on schools, the direct and primary beneficiary of the lead testing.
The Permit Amendment, however, prohibits charging a school for lead
testing. A school is being charged for lead testing whether the City sends
the school an invoice when the testing is done, or passes on the cost of
lead testing to a school through a water rate increase.

Second, even assuming there is a plausible connection between lead
testing at schools and higher property values in the surrounding
neighborhoods, higher property values do not benefit all water ratepayers.
Water ratepayers are both homeowners and renters. While a homeowner
may benefit from a higher resale value of a home, a tenant will not.
Higher property values cannot justify charging all water ratepayers for a
service they are not receiving.?38

Moreover, the claimant argues that any fees that might be imposed for lead testing are
not imposed as an incident of property ownership, on an ongoing basis.??® Accordingly,
the claimant argues that Proposition 26 controls:

Proposition 26 further tightened the restrictions on local government
revenue imposed by Propositions 13 and 218 by defining a tax as “any
levy, charge, or exaction of any kind