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Case No. 37-2014-00005050-CU-WM-CTL
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Statutes 1996, Chapter 4 (AB 1496)
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As Alleged to be Modified by:
Proposition 83, General Election, November 7, 2006
12-MR-01-R
Department of Finance, Requester
EXECUTIVE SUMMARY

Overview

The Department of Finance (Finance) requests the Commission on State Mandates
(Commission) adopt a New Test Claim Decision to end the state’s liability pursuant to article
X111 B, section 6(a) of the California Constitution for the Sexually Violent Predators, CSM-4509
mandate. Specifically, Finance alleges that the 2006 voter-approved ballot initiative, Proposition
83 (titled “The Sexual Predator Punishment and Control Act: Jessica’s Law”) constitutes a
subsequent change in law as defined by Government Code 17570 that ends the state’s liability
for this program. On December 6, 2013, the Commission adopted a New Test Claim Decision,
finding that several activities formerly mandated by the state on counties to ensure the civil
commitment of sexually violent predators were expressly included in or necessary to implement
Proposition 83 pursuant to Government Code section 17556(f), and that counties were no longer
entitled to reimbursement from the State for those activities pursuant to Government Code
section 17570, effective July 1, 2011.

The California Supreme Court rejected the Commission’s reasoning and findings, specifically
finding on this issue of first impression that “not every single word printed in the body of an
initiative falls within the scope of the statutory terms ‘expressly included in ... a ballot
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measure.””! Rather, the court found, “[d]iscerning the extent of the state’s obligation to
reimburse local governments for existing state mandates in the wake of a voter-approved
initiative that includes the text of a previously enacted law — and the Legislature’s power to
amend any of its provisions — takes a more nuanced analysis.”? Therefore, the Court directed
the Commission to set aside its decisions on 12-MR-01 and reconsider its New Test Claim
Decision in accordance with the Court’s judgment and writ.

This matter is now on remand from the Court to determine “whether the expanded SVP
definition in Proposition 83 transformed the test claim statutes as a whole into a voter-imposed
mandate or, alternatively, did so to the extent the expanded definition incrementally imposed
new, additional duties on the Counties.”® With regard to the State’s argument, first raised on
appeal, that “the specified local government duties became necessary to implement the ballot
measure, in that the Counties had been under no obligation to perform any duties for this class of
offenders until the voters by initiative expanded the definition of an SVP,”* the Court also found
that “the current record is insufficient to establish how, if at all, the expanded SVP definition in
Proposition 83 affected the number of referrals to local governments.”® In making that finding,
the Court specifically cited to the underlying appellate decision® and suggested that it be
compared with (“cf.”) the San Diego Unified decision’ which found that “additional state
statutory protections that were “incidental” to federal due process requirements, “producing at
most de minimis added cost, should be viewed as part and parcel of the underlying federal
mandate, and hence nonreimbursable under Government Code section 17556, subdivision (c).”®

For the reasons discussed below, staff recommends that the Commission deny the Request for a
New Test Claim Decision.

Procedural History

On June 25, 1998 the Commission adopted a Test Claim Decision for the Sexually Violent
Predators mandated program (CSM-4509),° approving mandate reimbursement for activities
related to civil commitment procedures for commitment and treatment of persons adjudged to be
sexually violent predators.

! County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 208.
2 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 208.
% County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
4 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216.
® County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.

® County of San Diego v. Commission on State Mandates (2016) 7 Cal.App.5th 12, page 36,
footnote 14.

7 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 889;
880

8 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
% Exhibit B, Test Claim Statement of Decision, Sexually Violent Predators, CSM-4509, adopted
June 25, 1998.
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On November 7, 2006 the voters approved Proposition 83, also known as Jessica’s law, which,
among other changes made, amended and reenacted several sections of the Welfare and
Institutions Code, including sections approved for reimbursement in the CSM-4509 Test Claim
Statement of Decision.*®

On January 15, 2013, Finance filed a Request for Mandate Redetermination on Sexually Violent
Predators, CSM-4509, pursuant to Government Code section 17570.1* On December 6, 2013,
the Commission adopted a New Test Claim Decision, partially approving the request. The
Commission thereafter adopted Amended Parameters and Guidelines consistent with the New
Test Claim Decision on May 30, 2014, and a Statewide Cost Estimate on March 27, 2015.

On February 28, 2014, the County of San Diego, joined by the Counties of Los Angeles, Orange,
Sacramento, and San Bernardino, filed a petition for writ of mandate and complaint for
declaratory relief, seeking an order from the court to vacate the New Test Claim Decision, and to
find that sections 17556(f) and 17570, alone or in combination, were unconstitutionally broad or
vague, violated separation of powers principles, and violated article XIII B, section 6. The
Superior Court for the County of San Diego denied relief on May 12, 2015, and on

December 28, 2016 the Court of Appeal for the Fourth District reversed, with instructions to
modify the judgment and issue a writ “directing the Commission to set aside the decisions
challenged in this action.”*? The State filed a Notice of Appeal on February 8, 2017 and on
November 19, 2018 the California Supreme Court affirmed the Court of Appeal’s decision, with
new directions for remand.*® On April 29, 2019 the Superior Court issued its judgment and writ,
directing the Commission to set aside its decisions, and to reconsider Finance’s Request for
Mandate Redetermination in a manner consistent with the opinion of the California Supreme
Court in County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196.1* The
Notice of Entry of Judgment, the judgment, and the writ were served on the Commission on
June 5, 2019.%°

10 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83.
11 Exhibit A, Finance’s Request for Mandate Redetermination.

12 County of San Diego v. Commission on State Mandates (2016) 7 Cal.App.5th 12, 40.
13 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196.

14 Exhibit C, Writ of Administrative Mandamus, filed in the San Diego Superior Court

April 29, 2019 and served to the Commission June 5, 2019 (San Diego County Superior Court,
Case No.: 37-2014-00005050-CU-WM-CTL, in accordance with County of San Diego v.
Commission on State Mandates (2018) 6 Cal.5th 196); Exhibit D, Notice of Entry of Judgment,
Judgment, and Writ of Mandate, San Diego Superior Court, Case No. 37-2014-00005050-CU-
WM-CTL, served June 5, 2019.

15 Exhibit C, Writ of Administrative Mandamus, filed in the San Diego Superior Court

April 29, 2019 and served to the Commission June 5, 2019 (San Diego County Superior Court,
Case No.: 37-2014-00005050-CU-WM-CTL, in accordance with County of San Diego v.
Commission on State Mandates (2018) 6 Cal.5th 196); Exhibit D, Notice of Entry of Judgment,
Judgment, and Writ of Mandate, San Diego Superior Court, Case No. 37-2014-00005050-CU-
WM-CTL, served June 5, 2019.
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On February 8, 2019, Commission staff issued a letter requesting legal argument and comment
from parties, interested parties and interested persons regarding the effect of the Supreme Court’s
opinion in County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196 to be
filed by March 11, 2019.16

On March 4, 2019 the County of Orange filed a Request for Extension of Time to file comments.
On March 5, 2019 the counties of Los Angeles, Sacramento, San Bernardino, and San Diego
each filed a Request for Extension of Time to file comments. And, on March 6, 2019,
Commission staff issued a Notice of Limited Extension Request Approval of an extension to
March 22, 2019 for the requesting counties for good cause shown.

On March 8, 2019 the Department of Finance filed a Request for Extension of Time to file
comments to March 22, 2019. On March 8, 2019 and March 11, 2019, the Commission received
requests for extension of time to comment until at least to April 10, 2019 and postponement of
hearing to September 27, 2019 from the Counties of Los Angeles, Sacramento, and San
Bernardino. On March 12, 2019, the County of San Diego filed a Notice of Change of
Representation and a Request for Extension of Time and Postponement of Hearing. On

March 15, 2019, the County of Orange filed a Request for Extension of Time to file comments.
On March 12, 2019, Commission Staff issued the Notice of Limited Approval of Request for
Extension of Time and Postponement of Hearing extending the comment period until

March 22, 2019 for Finance and to April 10, 2019 for the Counties of Los Angeles, Sacramento,
and San Bernardino for good cause shown and postponed the hearing to September 27, 2019. On
March 19, 2019, Commission staff issued the Notice of Limited Extension Request Approval
extending the comment period for the Counties of Orange and San Diego to April 10, 2019.

On March 26, 2019 Finance filed late comments on the Request for Mandate Redetermination on
Remand.*” On April 10, 2019, the counties of Los Angeles,® Orange,® Sacramento,?° San

186 Exhibit E, Request for Comment and Legal Argument Relating to the Reconsideration of the
Request for Mandate Redetermination on Remand, 12-MR-01-R, Pursuant to County of San
Diego v. Commission on State Mandates (2018) 6 Cal.5th 196.

17 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand.

18 Exhibit G, County of Los Angeles’s Comments on the Request for Mandate Redetermination
on Remand.

19 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand.

20 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination on
Remand.
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Bernardino,?! and San Diego?? filed comments on the Request for Mandate Redetermination on
Remand. The County of Los Angeles District Attorney filed late comments on April 10, 2019.%

On April 29, 2019, the Superior Court for the County of San Diego, Case No. 37-2014-
00005050, issued its judgment and writ, directing the Commission to set aside the prior decisions
on Finance’s Request for Mandate Redetermination in Sexually Violent Predators (CSM-4509),
12-MR-01, and to reconsider the matter consistently with the Supreme Court’s opinion.*

On June 5, 2019, the Commission was served the Notice of Entry of Judgment, the Judgment,
and the Writ of Mandate.?

On June 12, 2019, the County of San Diego filed additional late comments with supplementary
evidence.?

On July 26, 2019, the Commission adopted the Order to Set Aside the Statement of Decision
adopted December 6, 2013; the Statement of Decision and Amended Parameters and Guidelines
adopted May 30, 2014; and the Statewide Cost Estimate adopted March 27, 2015.

On January 31, 2020, Commission staff issued the Reconsideration of the Request for Mandate
Redetermination on Remand, Draft Proposed Denial of a New Test Claim Decision.?’

No comments were filed on the Draft Proposed Denial of a New Test Claim Decision.

Commission Responsibilities

Under article XII1 B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statue or
executive order imposes costs mandated by the state. Test claims function similarly to class

2L Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand.

22 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand.

23 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request for
Mandate Redetermination on Remand.

24 Exhibit C, Writ of Administrative Mandamus, filed in the San Diego Superior Court

April 29, 2019 and served to the Commission June 5, 2019 (San Diego County Superior Court,
Case No.: 37-2014-00005050-CU-WM-CTL, in accordance with County of San Diego v.
Commission on State Mandates (2018) 6 Cal.5th 196).

25 Exhibit D, Notice of Entry of Judgment, Judgment, and Writ of Mandate, San Diego Superior
Court, Case No. 37-2014-00005050-CU-WM-CTL, served June 5, 2019.

26 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination on Remand.

27 Exhibit N, Draft Proposed Denial of a New Test Claim Decision, issued January 31, 2020.
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actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim.

Government Code section 17570 provides a process whereby a previously determined mandate
finding can be redetermined by the Commission, based on a subsequent change in law. As
relevant to this case, a “subsequent change in law” is defined as “a change in law that requires a
finding that an incurred cost . . . is not a cost mandated by the state pursuant to [Government
Code] Section 17556.”28 If the Commission adopts a new test claim decision that supersedes the
previously adopted test claim decision, the Commission is required to adopt new parameters and
guidelines or amend existing parameters and guidelines.?

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article X1l B, section 6 of
the California Constitution and not apply it as an “equitable remedy to cure the perceived
unfairness resulting from political decisions on funding priorities.”*°

Pursuant to the court’s Judgment and Writ, the Commission is required to reconsider its Decision
in @ manner consistent with the opinion of the California Supreme Court, which directed the
Commission to consider, on remand “whether the expanded SVP definition in Proposition 83
transformed the test claim statutes as a whole into a voter-imposed mandate or, alternatively, did
so to the extent the expanded definition incrementally imposed new, additional duties on the
Counties.”% In addition, the court noted that the current record is insufficient to establish how,
if at all, the expanded SVP definition in Proposition 83 affected the number of referrals to local
governments and, thus, the court remanded the matter to the Commission to enable it to address
these arguments in the first instance.

Staff Analysis

A. The Expanded SVP Definition and Other Indicia Support the Conclusion that Voters
Reasonably Intended to Prohibit the Legislature from Repealing or Significantly
Reducing the Civil Commitment Program for SVPs; However, the Voter Mandate Did
Not Impose Any New Duties or Activities on Local Government, Nor Did It Require the
State To Impose Any Duties or Activities on Local Government. Therefore, the Duties
Remain Mandated by the State.

1. The Record Shows That Although the Number of SVP Referrals Has Not
Increased Over Time, at Least Some Portion of All New Referrals Since 2006 Are
Based on a Single Offense and Those Referrals Are Therefore Triggered by
Proposition 83 and Not by the Test Claim Statutes or Other Later Changes in
Law.

28 Government Code section 17570(a)(2) (Stats. 2010, ch. 719 (SB 856).
29 Government Code section 17570 (Stats. 2010, ch. 719 (SB 856).

30 County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1281, citing
City of San Jose v. State of California (1996) 46 Cal.App.4th 1802, 1817.

31 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
32 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
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Several counties submitted argument and evidence regarding the number of SVP referrals to
counties, or in some cases petitions for commitment filed by the county, before and after
Proposition 83. The evidence does not show a permanent increase in the number of referrals to
counties, commitment petitions filed, or commitments imposed following the passage of
Proposition 83. Rather, it shows a spike in referrals and petitions in 2007 and 2008, followed by
a significant decline in the following years. Some of the counties assert that the decline of
referrals and petitions is because the definitional changes made in Proposition 83 did not alter the
final, controlling criterion for civil commitment of an SVP - that the potential SVP must also
have a diagnosable mental condition that necessitates confinement and treatment.®® However, as
discussed in the Proposed Decision, a likely cause for the overall decrease in referrals is the
change made by Statutes 2006, chapter 337 (SB 1128) from a two-year period of commitment
(requiring new SVP commitment every two years) to an indefinite period of commitment. In
addition, data from one county shows a number of SVP referrals of persons convicted of a single
sexually violent offense in accordance with Proposition 83, though the other counties did not
provide breakdowns of whether their referrals were based on persons convicted of a sexually
violent offense against one or more than one victim.

As noted in the Proposed Decision, much of the data and evidence in the record, including the
State Auditor’s report, do not isolate the effects of the amendments to the “definition” of an SVP
attributable to Proposition 83, from those attributable to Statutes 2006, chapter 337 (SB 1128).
Therefore, it is difficult to tell to what extent the petitions from 2006 to present day are based on
only one offense. Nonetheless, the Sacramento County data indicates that approximately one-
third of the petitions it has filed since 2009 were based on a single offense and therefore there is
evidence in the record that at least some portion of all referrals and petitions are now based on
only a single offense.*

Therefore, staff finds that at least some portion of all new referrals since 2006 are based on a
single offense and those referrals are therefore triggered by Proposition 83 and not by the test
claim statutes or other later changes in law.

2. An Ongoing Program and Policy of Civil Commitment of SVPs Is Integral to
Accomplishing the Electorate’s Goals in Enacting Proposition 83 and Other Indicia
Support the Conclusion that VVoters Reasonably Intended to Prohibit the Legislature from
Repealing or Significantly Reducing the Civil Commitment Program and, Thus, the
Voters Are the Source of an Ongoing Policy of Civil Commitment of SVPs.

The Court in County of San Diego held that “[w]here the Legislature cannot use the ordinary
legislative process to amend or alter duties imposed by the voters (see Cal. Const., art. 11, § 10,
subd. (c)), it can no longer be reasonably characterized as the source of those duties.”*® And, the
Court observed, “[t]he evident purpose of limiting the Legislature’s power to amend an initiative
statute is to protect the people’s initiative powers by precluding the Legislature from undoing

33 See, e.g., Exhibit H, County of Orange’s Comments on the Request for Mandate
Redetermination on Remand, pages 4-5.

3 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination on
Remand, page 4.

% County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 207.
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what the people have done, without the electorate’s consent.”3¢ But, the Court continued, “we
have never had occasion to consider precisely ‘what the people have done’ and what qualifies as
‘undoing’ when the subject is a statutory provision whose reenactment was constitutionally
compelled under article 1V, section 9 of the Constitution.”%’

The Court rejected the Commission’s original reasoning and findings that the test claim
provisions in Welfare and Institutions Code sections 6601, 6604, and 6605, were “expressly
included in” the ballot measure, within the meaning of Government Code section 17556(f),
merely by virtue of being restated and reenacted within the text Proposition 83 in accordance
with article 1V, section 9.3 The Court held instead that “no indication appears in the text of the
initiative, nor in the ballot pamphlet, to suggest voters would have reasonably understood they
were restricting the Legislature from amending or modifying any of the duties set forth in the test
claim statutes.”®® In this respect, the court stated that when technical reenactments [of existing
provisions] are required to be included in a ballot measure under article 1V, section 9 of the
California Constitution — yet involve no substantive change in a given statutory provision — the
Legislature in most cases retains the power to amend the restated provision through the ordinary
legislative process and, thus, remains the source of the duties.*® This conclusion applies “unless
the provision is integral to accomplishing the electorate’s goals in enacting the initiative or other
indicia support the conclusion that voters reasonably intended to limit the Legislature’s ability to
amend that part of the statute.”*

Thus, in order to determine whether Proposition 83 “transformed” the test claim statutes into a
voter-imposed mandate, the Commission must determine the extent to which the Legislature
“retains the power to amend [the test claim statutes] through its ordinary legislative process.”*?
To make that determination, the Commission must consider the Amendment Clause in
Proposition 83 and the electorate’s goals when adopting Proposition 83, and determine whether
and to what extent those goals and “other indicia” support a conclusion that the voters reasonably
intended to limit the Legislature’s ability to subsequently amend the test claim statutes.

As described below, the voters were informed by the Ballot Pamphlet, the Legislative Analyst’s
Office’s summary, and the text of Proposition 83 itself, that the Proposition would expand the

3 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211 (quoting
Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577, 597 [internal quotations omitted].).

37 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211 (quoting
Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577, 597.)

38 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 215.
39 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 213-214.
40 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.

41 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (emphasis
in original).

42 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214
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definition of an SVP, and “strengthen and improve the laws that . . . control sexual offenders.”*®
And from that, when read in context of Proposition 83’s Amendment Clause and article II,
section 10 of the California Constitution, the Legislature has not retained its ordinary legislative
authority to repeal or significantly reduce the scope of civil commitment, and as such the voters
are the source of an ongoing policy of civil commitment of SVPs.

Article I, section 10 of the California Constitution provides that “[t]he Legislature may amend
or repeal an initiative statute by another statute that becomes effective only when approved by
the electors unless the initiative statute permits amendment or repeal without the electors’
approval.” Proposition 83’s Amendment Clause is slightly more permissive with respect to
amendments, but is silent on repeal:

The provisions of this act shall not be amended by the Legislature except by a
statute passed in each house by rollcall vote entered in the journal, two-thirds of
the membership of each house concurring, or by a statute that becomes effective
only when approved by the voters. However, the Legislature may amend the
provisions of this act to expand the scope of their application or to increase the
punishments or penalties provided herein by a statute passed by majority vote of
each house thereof.**

Therefore, Proposition 83 itself permits a simple majority vote to enact amendments that
“expand the scope” of the provisions of the act or “increase the punishments or penalties.”*®
However, amendments other than to expand the scope or increase penalties or punishments,
require a two-thirds super-majority vote or a statute approved by the voters. Moreover, a
complete repeal of the SVPA, or an amendment that substantially undermines the SVPA, would
require submitting the question to the voters, pursuant to article Il, section 10 and Shaw v. People
ex rel. Chiang (2009) 175 Cal.App.4th 577.46

The Amendment Clause applies to those provisions substantively and actually amended by
Proposition 83, including the definition of an SVP, and any other provision the repeal or
narrowing of which would undermine the voter’s intent in approving Proposition 83 “to
strengthen and improve the laws that punish and control sexual offenders.” Thus, Finance is

43 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, sections
1; 31, pages 10; 21.

44 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
33.

45 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
33.

46 See County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 212-214
(The Court discussed Shaw at length, in which the Legislature “sought to undermine the voter-
created [transportation] trust fund by adding new provisions to divert those funds from uses the
voters had previously designated.” The Court characterized this amendment as “alter[ing] the
voters’ careful handiwork, both the text and its intended purpose,” and the Court noted with
approval the Shaw court’s holding that such Legislative “tinker[ing]” was improper and
inconsistent with the voters’ intent.).
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correct to the extent it argues that “voters also insulated these definitional changes from
legislative repeal or revision.”*’

As discussed in the Proposed Decision, many of these proposed amendments in Proposition 83
were in fact first enacted by Statutes 2006, chapter 337 (SB 1128), which became effective on
September 20, 2006, approximately seven weeks before the election in which Proposition 83 was
adopted. As a result, those amendments enacted prior to the adoption of Proposition 83 are not,
based on their restatement under the reenactment rule alone, expressly included as part of the
ballot measure.*® However, all of the proposed amendments could be relevant to the voters’
understanding of the scope of the initiative, and thus relevant to discerning their goals in enacting
the initiative. The Legislature is generally presumed to know the state of the law, but the voters
are not necessarily held to the same standard: *“Although not deciding the validity of the
legislative presumption as it applies to voter initiatives, the Supreme Court has acknowledged
there exists [sic] qualitative and quantitative differences between the state of knowledge of
informed voters and that of elected members of the Legislature.”*® Here, because SB 1128 and
Proposition 83 were enacted so close in time, and because the ballot pamphlet for Proposition 83,
including the proposed text, was prepared and circulated before SB 1128 was enacted, the voters,
realistically, would have had no way of knowing that these provisions were already in effect.
And because each of the proposed amendments appeared in the strikeout and italics of
Proposition 83, those provisions would have appeared to voters as entirely new provisions in
law. This includes the change from two-year commitments to indeterminate commitments, and
the expansion of the list of underlying offenses that qualify as “sexually violent offense[s].”>°
Both of those amendments, first enacted within SB 1128, nevertheless appeared on the face of
Proposition 83. Therefore, even though the enactment of SB 1128 in September of 2006
effectively blunted the effects of Proposition 83, any and all provisions that appeared to be
amended by Proposition 83 could be considered a part of the electorate’s goals and intent,
including the change from two-year commitments to indeterminate commitments, and the
changes in sections 6605 and 6608 addressing the SVP’s petitioning for release from
commitment.

47 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

48 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 209-210, where
the court held that “Statutory provisions that are not actually reenacted and are instead
considered to ‘have been the law all along’ . . . cannot fairly be said to be part of a ballot measure
within the meaning of Government Code section 17556, subdivision (f).”

49 McLaughlin v. State Bd. of Educ. (1999) 75 Cal.App.4th 196, 214 (citing People v.

Davenport (1985) 41 Cal.3d 247, 263, Fn 6 [“We recognize that in California initiatives are
written and enacted without the benefit of the hearings, debates, negotiation and other processes
by which the Legislature informs itself of the ramifications of its actions. Thus there may be
some basis for the argument that some of the principles which guide courts in their efforts to
ascertain the intent of particular statutory provisions enacted through the legislative process may
not carry the same force and logic when applied to an initiative measure.”].)

%0 Welfare and Institutions Code sections 6604; 6600(b) (Stats. 2006, chapter 337 (SB 1128)).
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Therefore, consistent with the amended definition itself, “what the people have done” and what
cannot be “undone” through the ordinary legislative process must include a general intent that
civil commitment of SVPs continue, based on the text of Proposition 83, the legislative intent
statement in section 31 of the initiative, the ballot arguments, and other information in the VVoter
Guide, discussed above. In other words, even if “[t]he provisions of this act,” for purposes of the
Amendment Clause, does not expressly include each and every provision of the Welfare and
Institutions Code that was technically restated in the ballot measure, the electorate’s goals in
enacting the initiative include the continuance and expansion of civil commitment of SVPs and
some of the provisions so restated are integral to accomplishing that goal and other indicia (i.e.
the ballot materials) support the conclusion that voters reasonably intended to limit the
Legislature’s ability to amend those parts of the statute integral to maintaining a civil
commitment program.

It would therefore be inconsistent with article 11, section 10 to repeal the SVP program as a
whole- leaving only the definition, or to undermine significant portions of the civil commitment
policy without submitting the question first to the electorate.>* Some minor amendments, such
as those pointed out by the Court in County of San Diego®? may be permissible, based on the
Court’s reading of the Amendment Clause. But based on the analysis herein, the Legislature has
not retained its ordinary legislative authority to repeal or significantly reduce the scope of civil
commitment.

Based on the foregoing, staff finds that an ongoing program and policy of civil commitment of
SVPs is integral to accomplishing the electorate’s goals in enacting Proposition 83, and other
indicia (such as the information in the ballot pamphlet) support the conclusion that voters
reasonably intended to prohibit the Legislature from repealing or significantly reducing the scope
of the civil commitment program. Therefore, the voters are the source of an ongoing policy of
civil commitment of SVPs.

3. Proposition 83 Does Not Constitute a Subsequent Change in Law that Modifies
the State’s Liability for the SVP Program Because the Activities and Costs to
Implement a Civil Commitment Program in Accordance with the Voter Mandate
Have Been Shifted to Counties Based on the State’s “True Choice” and, Thus, the
Activities and Costs Remain Mandated by the State.

To the extent the voters mandated a civil commitment program, and that voter mandate triggers a
process that must be provided to implement that program consistent with constitutional due
process requirements, there is no indication that the voters required that the process must be
provided by local government. As the court in Hayes explained, when the state shifts costs to

%1 See Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577 (Rejecting legislative
amendments that undermined the transportation trust fund created by Proposition 116.)

%2 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211-212 (E.g.,
Stats. 2012, ch. 24, and Stats. 2012, ch. 440, which changed “Department of Mental Health” to
“Department of State Hospitals” in several instances. These were technical, non-substantive
changes, but nevertheless were not consistent with the plain language of Proposition 83’s
Amendment Clause, which requires a two-thirds legislative majority to amend “the provisions of
this act” unless to expand the scope of the act or increase punishments or penalties.).
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local agencies, even if the costs are imposed upon the state by federal law, or in this case a ballot
measure, reimbursement under article XI11 B, section 6 is required:

A central purpose of the principle of state subvention is to prevent the state from
shifting the cost of government from itself to local agencies. (City of Sacramento
v. State of California, supra, 50 Cal.3d at p. 68.) Nothing in the statutory or
constitutional subvention provisions would suggest that the state is free to shift
state costs to local agencies without subvention merely because those costs were
imposed upon the state by the federal government. In our view the determination
whether certain costs were imposed upon a local agency by a federal mandate
must focus upon the local agency which is ultimately forced to bear the costs and
how those costs came to be imposed upon that agency. If the state freely chose to
impose the costs upon the local agency as a means of implementing a federal
program then the costs are the result of a reimbursable state mandate regardless
whether the costs were imposed upon the state by the federal government.>

Similarly, the Court in Department of Finance v. Commission on State Mandates (Stormwater)
held that where the State had a “primary responsibility” for certain inspection requirements
under both federal and state law, and “shifted that responsibility” to local governments through
its permitting authority, those inspection requirements were not federal mandates.>*

Here, unlike some other states with civil commitment programs for SVPs that provide for
the filing of a commitment petition and the prosecution of the case to be handled by a
state official rather than by county authorities, California law charges counties with the
filing of the commitment petition as well as the prosecution and defense of the petition.>®

Additionally, Welfare and Institutions Code section 6602 requires a formal probable cause
hearing, and requires the assistance of counsel at that hearing, in excess of federal due process
guarantees required for a civil commitment program. The activities and costs associated with
this entirely separate hearing exceed the scope of the activities in San Diego Unified School Dist.
(i.e. “primarily various notice, right of inspection, and recording rules”), which in that case were
treated as part and parcel to the underlying federal program since those activities produced
incidental and de minimis costs.>® Therefore, the activities and costs associated with the
probable cause hearings are not necessary to implement voter-imposed civil commitment, but
instead are required based on the state’s “true choice.”®’ Moreover, no “other indicia support the

%3 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593-1594; see also,
Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th 749,
765, affirming that principle.

% Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th 749,
771.

% Revised Code Washington 71.09.030; lowa Code 229A.4; Kansas Statutes Annotated 59-
29a04.

% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 873,
footnote 11, and 890.

%" Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593.
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conclusion” that the voters specifically or generally intended that probable cause hearings be
included as part of the civil commitment process. Thus, the state is free to eliminate the probable
cause hearing using its ordinary legislative process,® and the probable cause hearing and the
costs associated with it are not necessary to implement Proposition 83 within the meaning of
Government Code section 17556(f).

Accordingly, staff finds that the Legislature retains substantial discretion with respect to the
activities involved in the program, and with respect to how those activities become imposed
upon the counties. Based on these and the above findings, staff finds that the activities required
by the test claim statutes remain mandated by the state and, thus, Proposition 83 does not
constitute a subsequent change in law that modifies the state’s liability for the Sexually Violent
Predators program.

Conclusion

Based on the forgoing analysis, staff finds that the expanded SVP definition and other indicia
support the conclusion that voters reasonably intended to prohibit the legislature from repealing
or significantly reducing the civil commitment program for SVPs; however, the voter mandate
did not impose any new duties or activities on local government, nor did it require the state to
impose any duties or activities on local government. Therefore, the duties remain mandated by
the state. Specifically, staff finds:

e The record shows that although the number of SVP referrals has not increased over time,
at least some portion of all new referrals since 2006 are based on a single offense and
those referrals are therefore triggered by Proposition 83 and not by the test claim statutes
or other later changes in law.

e Anongoing program and policy of civil commitment of SVPs is integral to
accomplishing the electorate’s goals in enacting Proposition 83 and other indicia support
the conclusion that voters reasonably intended to prohibit the legislature from repealing
or significantly reducing the civil commitment program and, thus, the voters are the
source of an ongoing policy of civil commitment of SVPs.

e Proposition 83 does not constitute a subsequent change in law that modifies the state’s
liability for the SVP program because the activities and costs to implement a civil
commitment program in accordance with the voter mandate have been shifted to counties
based on the state’s “true choice” and, thus, the activities and costs remain mandated by
the state.

Staff Recommendation

Staff recommends that the Commission adopt the Proposed Decision to deny the Request for
Mandate Redetermination and authorize staff to make any technical, non-substantive changes to
the Proposed Decision following the hearing.

%8 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE MANDATE REDETERMINATION
ON REMAND:

Welfare and Institutions Code sections 6601,
6602, 6603, 6604, 6605, and 6608 as added or
amended by: Statutes 1995, Chapter 762 (SB
1143); Statutes 1995, Chapter 763 (AB 888);
and Statutes 1996, Chapter 4 (AB 1496)

Sexually Violent Predators (CSM-4509), As
Alleged to be Modified by: Proposition 83,
General Election, November 7, 2006

Filed on January 15, 2013
By the Department of Finance, Requester

Notice of Entry of Judgment and Writ of
Mandate Remanding the Matter for
Reconsideration Served June 5, 2019

Case No.: 12-MR-01-R

Sexually Violent Predators (CSM-4509),
12-MR-01

RECONSIDERATION OF REQUEST
FOR MANDATE
REDETERMINATION PURSUANT
TO COURT ORDER [Pursuant to
County of San Diego v. Commission on
State Mandates (2018) 6 Cal.5th 196;
Judgment and Writ of Mandate Issued
by Superior Court for the County of San
Diego, Case No. 37-2014-00005050-
CU-WM-CTL.]

(Adopted March 27, 2020)

DECISION

The Commission in State Mandates (Commission) heard and decided this Request for Mandate
Redetermination on Remand during a regularly scheduled hearing on March 27, 2020. [Witness

list will be included in the adopted Decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code sections

17500 et seq., and related case law.

The Commission [adopted/modified] the Proposed Decision to [approve/partially approve/deny]
the Request for Mandate Redetermination on Remand by a vote of [vote will be included in the

adopted Decision], as follows:

Member

\/ote

Lee Adams, County Supervisor

Gayle Miller, Representative of the Director of the Department of Finance, Chairperson

Mark Hariri, Representative of the State Treasurer, Vice Chairperson

Jeannie Lee, Representative of the Director of the Office of Planning and Research

Sarah Olsen, Public Member

Carmen Ramirez, City Council Member

Jacqueline Wong-Hernandez, Representative of the State Controller
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Summary of the Findings

This matter was remanded from the Court to determine “whether the expanded SVP definition in
Proposition 83 transformed the test claim statutes as a whole into a voter-imposed mandate or,
alternatively, did so to the extent the expanded definition incrementally imposed new, additional
duties on the Counties.”®® With regard to the State’s argument, first raised on appeal, that “the
specified local government duties became necessary to implement the ballot measure, in that the
Counties had been under no obligation to perform any duties for this class of offenders until the
voters by initiative expanded the definition of an SVP,”%° the Court also found that “the current
record is insufficient to establish how, if at all, the expanded SVP definition in Proposition 83
affected the number of referrals to local governments.”%!

The Commission finds that the expanded sexually violent predator (SVP) definition and other
indicia support the conclusion that voters reasonably intended to prohibit the Legislature from
repealing or significantly reducing the civil commitment program for SVPs; however, the voter
mandate did not impose any new duties or activities on local government, nor did it require the
state to impose any duties or activities on local government. Therefore, the duties remain
mandated by the state. Specifically, the Commission finds:

e The record shows that although the number of SVP referrals has not increased over time,
at least some portion of all new referrals since 2006 are based on a single offense and
those referrals are therefore triggered by proposition 83 and not by the test claim statutes
or other later changes in law.

e Anongoing program and policy of civil commitment of SVPs is integral to
accomplishing the electorate’s goals in enacting Proposition 83 and other indicia support
the conclusion that voters reasonably intended to prohibit the Legislature from repealing
or significantly reducing the civil commitment program and, thus, the voters are the
source of an ongoing policy of civil commitment of SVPs.

e Proposition 83 does not constitute a subsequent change in law that modifies the state’s
liability for the SVP program because the activities and costs to implement a civil
commitment program in accordance with the voter mandate have been shifted to counties
based on the state’s “true choice” and, thus, the activities and costs remain mandated by

the state.
COMMISSION FINDINGS
I.  Chronology
06/25/1998 The Commission adopted the Test Claim Decision on the Sexually Violent

Predators, CSM-4509 program, approving eight activities related to civil

%9 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
%0 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216.
%1 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
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11/07/2006

01/15/2013

12/06/2013

02/28/2014

05/30/2014

03/27/2015

11/19/2018

02/08/2019

03/04/2019

03/05/2019

commitment procedures for persons alleged to be sexually violent
predators.®2

The voters adopted Proposition 83, which amended some of the Welfare and
Institutions Code sections approved in the Test Claim Decision.

The Department of Finance (Finance) filed a Request for Mandate
Redetermination alleging that Proposition 83 constitutes a subsequent change
in law that modifies the State’s liability for the SVP program.5?

The Commission adopted the New Test Claim Decision, approving Finance’s
Request for Redetermination ending reimbursement for six and approving
reimbursement for two of the original eight approved activities.

The Counties of San Diego, Los Angeles, Orange, Sacramento, and San
Bernardino filed a petition for writ of mandate and complaint for declaratory
relief.

The Commission adopted the Statement of Decision and Amended
Parameters and Guidelines for the New Test Claim Decision.

The Commission adopted the Statewide Cost Estimate for the New Test
Claim Decision.

The California Supreme Court held that the Commission’s New Test Claim
Decision was not supported, and remanded the matter to the trial court to
issue a writ directing the Commission to set aside the New Test Claim
Decision, the Parameters and Guidelines, and the Statewide Cost Estimate
and reconsider its New Test Claim Decision to address specific issues
identified in the Court’s decision.

Commission staff issued a Request for Comment and Legal Argument
Relating to the Reconsideration of the Request for Mandate Redetermination
on Remand, 12-MR-01-R, pursuant to County of San Diego v. Commission
on State Mandates (2018) 6 Cal.5th 196 to be filed by March 11, 2019.%*

The County of Orange filed a Request for Extension of Time to file
comments.

The Counties of Los Angeles, Sacramento, San Bernardino, and San Diego
each filed a Request for Extension of Time to file comments.

62 Exhibit B, Test Claim Statement of Decision, Sexually Violent Predators, CSM-4509, adopted

June 25, 1998.

63 Exhibit A, Finance’s Request for Mandate Redetermination.

% Exhibit E, Request for Comment and Legal Argument Relating to the Reconsideration of the
Request for Mandate Redetermination on Remand, 12-MR-01-R, Pursuant to County of San
Diego v. Commission on State Mandates (2018) 6 Cal.5th 196.
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03/06/2019

03/08/2019

03/08/2019 and
03/11/2019

03/12/2019

03/12/2019

03/15/2019

03/19/2019

03/26/2019

04/10/2019

04/10/2019

04/10/2019

Commission staff issued a Notice of Limited Extension Request Approval of
an extension to March 22, 2019 for the requesting counties for good cause
shown.

Finance filed a Request for Extension of Time to file comments to
March 22, 2019.

The Counties of Los Angeles, Sacramento, and San Bernardino filed requests
for extension of time to comment until at least to April 10, 2019 and
postponement of hearing to September 27, 20109.

The County of San Diego filed a Notice of Change of Representation and a
Request for Extension of Time and Postponement of Hearing.

Commission staff issued a Notice of Limited Approval of Request for
Extension of Time and Postponement of Hearing extending the comment
period for Finance to March 22, 2019 and for the Counties of Los Angeles,
Sacramento, and San Bernardino to April 10, 2019 for good cause shown and
Approval of Postponement of Hearing to September 27, 2019.

The County of Orange filed a Request for Extension of Time to file
comments.

Commission staff issued a Notice of Limited Extension Request Approval
extending the comment period to April 10, 2019 for the counties of Orange
and San Diego.

Finance filed Late Comments on the Request for Mandate Redetermination
on Remand.®®

The County of Los Angeles filed Comments on the Request for Mandate
Redetermination.

The County of Orange filed Comments on the Request for Mandate
Redetermination.®’

The County of Sacramento filed Comments on the Request for Mandate
Redetermination.®

8 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on

Remand.

% Exhibit G, County of Los Angeles’s Comments on the Request for Mandate Redetermination

on Remand.

67 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on

Remand.

88 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination on

Remand.
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04/10/2019 The County of San Bernardino filed Comments on the Request for Mandate
Redetermination.®

04/10/2019 The County of San Diego filed Comments on the Request for Mandate
Redetermination.”

04/10/2019 The District Attorney for the County of Los Angeles filed Late Comments on
the Request for Mandate Redetermination.

04/29/2019 The Superior Court for the County of San Diego, Case No. 37-2014-

00005050-CU-WM-CTL, entered the judgment and writ, directing the
Commission to set aside the prior decisions on Finance’s Request for
Mandate Redetermination in Sexually Violent Predators (CSM-4509), 12-
MR-01, and to reconsider the matter consistently with the Supreme Court’s

opinion.”

06/05/2019 The Commission was served the Notice of Entry of Judgment, with the
Judgment attached, and the Writ of Mandate.”

06/12/2019 The County of San Diego filed additional Late Comments on the Request for
Mandate Redetermination on Remand.’*

07/26/2019 The Commission adopted the Order to Set Aside the Statement of Decision

adopted December 6, 2013, the Statement of Decision and Amended
Parameters and Guidelines adopted May 30, 2014, and the Statewide Cost
Estimate adopted March 27, 2015 pursuant to the court’s Judgment and Writ
of Mandate.

01/31/2020 Commission staff issued the Draft Proposed Denial of a New Test Claim
Decision on Remand.”

%9 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand.

0 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand.

"1 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request for
Mandate Redetermination on Remand.

72 Exhibit C, Writ of Administrative Mandamus, filed in the San Diego Superior Court

April 29, 2019 and served to the Commission June 5, 2019 (San Diego County Superior Court,
Case No.: 37-2014-00005050-CU-WM-CTL, in accordance with County of San Diego v.
Commission on State Mandates (2018) 6 Cal.5th 196).

73 Exhibit D, Notice of Entry of Judgment, Judgment, and Writ of Mandate, San Diego Superior
Court, Case No. 37-2014-00005050-CU-WM-CTL, served June 5, 2019.

74 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination on Remand.

7> Exhibit N, Draft Proposed Denial of a New Test Claim Decision, issued January 31, 2020
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. Background
A. Test Claim Decision Adopted June 25, 1998

The Sexually Violent Predators (SVP), CSM-4509 program established procedures for the civil
detention and treatment of sexually violent predators (SVPs) following the completion of an
individual’s criminal sentence imposed for certain sex-related offenses. The test claim statutes,
specifically Statutes 1995, chapters 763 and 764, defined a “sexually violent predator” in section
6600(a) of the Welfare and Institutions Code as *“a person who has been convicted of a sexually
violent offense against two or more victims for which he or she has received a determinate
sentence and who has a diagnosed mental disorder that makes the person a danger to the health
and safety of others in that it is likely that he or she will engage in sexually violent criminal
behavior.”’® Thus, for a person to be deemed an SVP and civilly committed under the SVP
mandate as originally approved, the person must be (1) convicted; (2) of a sexually violent
offense; (3) against two or more victims; (4) received a determinate sentence; and (5) have a
diagnosed mental disorder that makes the person a danger to others and presents a likelihood that
the person will engage in future sexually violent criminal behavior. Section 6600(b) defined
“sexually violent offense” to mean the following acts when committed by “force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the victim or on another
person, and that are committed before or after the effective date of [the statute], and result in a
conviction and a determinant sentence,” a felony conviction for section 261(a)(2) [forcible rape];
section 262(a)(1) [forcible rape of a spouse]; section 264.1 [conspiracy to commit rape, spousal
rape, or forcible penetration by force or violence]; section 288(a or b) [lewd or lascivious acts
with a minor under 14]; 289 [forcible sexual penetration]; or sections 286 [sodomy] or former
288a [oral copulation].”” And finally, a “diagnosed mental disorder” was defined to include “a
congenital or acquired condition affecting the emotional or volitional capacity that predisposes
the person to the commission of criminal sexual acts in a degree constituting the person as a
menace to the health and safety of others.”"®

Under the test claim statutes, before civil detention and treatment can be imposed, the
Department of Corrections must refer a potential SVP, at least six months before the person’s
release date, for screening by the Department of Corrections and the Board of Prison Terms (now
the Parole Board).” If that screening finds that the person may be an SVP, the statutes require a
mental health examination by two qualified psychiatrists or psychologists with the Department of
Mental Health (now Department of State Hospitals).8° The Department of State Hospitals
evaluates the person using a standardized assessment protocol developed by the Department,
which includes assessing mental disorders and risk factors. The two evaluating professionals

6 Welfare and Institutions Code section 6600(a) (as amended, Stats. 1995, ch. 762 and ch.763.
" Welfare and Institutions Code section 6600(b) (as amended, Stats. 1995, ch. 762 and ch. 763.
8 Welfare and Institutions Code section 6600(c) (as amended, Stats. 1995, ch. 762 and ch. 763.

9 Welfare and Institutions Code section 6601(as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).

80 Welfare and Institutions Code section 6601(as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).
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must concur that the person is an SVP; but if they do not, a second evaluation by independent
professionals outside state government is required.! If the two professionals performing the
evaluation find that the person is an SVP, the Department then forwards a request to the county
in which the offense occurred to file a petition to have the person committed.®2

If the county’s designated counsel concurs, the county counsel or district attorney files a petition
for civil commitment.®® The petition must first withstand a probable cause hearing, in which the
judge must determine whether to go forward with a trial on the person’s SVP status, or dismiss
the petition and send the person to his or her parole.®* A trial is then conducted to determine
beyond a reasonable doubt if the person is an SVP.8° If the person alleged to be an SVP is
indigent, the county is required to provide the indigent person with the assistance of counsel and
experts necessary to prepare the defense.8®

On June 25, 1998, the Commission adopted the Test Claim Decision for the Sexually Violent
Predators, CSM-4509 mandated program.®” That Decision approved mandate reimbursement
for the following activities related to the counties’ filing of petitions for civil commitment of
sexually violent predators:

1. Designation by the County Board of Supervisors of the appropriate District
Attorney or County Counsel who will be responsible for the sexually violent
predator civil commitment proceedings. (Welf. & Inst. Code, § 6601(i).)

2. Initial review of reports and records by the county’s designated counsel to
determine if the county concurs with the state’s recommendation. (Welf. &
Inst. Code, § 6601(i).)

3. Preparation and filing of the petition for commitment by the county’s
designated counsel. (Welf. & Inst. Code, § 6601(i).)

4. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

81 Welfare and Institutions Code section 6601(as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).

82 Welfare and Institutions Code section 6601(as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).

8 Welfare and Institutions Code section 6601(as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).

8 Welfare and Institutions Code section 6602 (as amended, Stats. 1995, ch. 762 and ch. 763 and
Stats. 1996, ch. 4).

8 Welfare and Institutions Code sections 6602-6604 (as amended, Stats. 1995, ch. 762 and ch.
763).

8 Welfare and Institutions Code section 6603 (as amended, Stats. 1995, ch. 762 and ch. 763).
87 Exhibit B, Test Claim Statement of Decision, Sexually Violent Predators, CSM-4509, adopted
June 25, 1998.
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5. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, §8 6603 and 6604.)

6. Preparation and attendance by the county’s designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually
violent predator. (Welf. & Inst. Code, 88 6605(b-d), and 6608(a-d).)

7. Retention of necessary experts, investigators, and professionals for
preparation for trial and subsequent hearings regarding the condition of the
sexually violent predator. (Welf. & Inst. Code, §§ 6603 and 6605(d).)

8. Transportation and housing for each potential sexually violent predator at a
secured facility while the individual awaits trial on the issue of whether he or
she is a sexually violent predator. (Welf. & Inst. Code, § 6602.)88

The Commission thereafter adopted Parameters and Guidelines consistent with the Test Claim
Decision on September 24, 1998, and the boilerplate language of those and many other
Parameters and Guidelines was amended on October 30, 2009.

B. Subsequent Amendments to the Test Claim Statutes Made by Statutes 1996,
Chapter 462; Statutes 1998, chapter 19; Statutes 2006, Chapter 337 (SB 1128): and
Proposition 83 (November 7, 2006)

Statutes 1996, chapter 462 amended section 6600(a) of the Welfare and Institutions Code,
effective September 13, 1996, to add that for purposes of SVP commitment, conviction of a
sexually violent offense includes a finding of not guilty by reason of insanity; a conviction prior
to July 1, 1977, resulting in an indeterminate sentence; a conviction resulting in a finding that the
person is a mentally disordered sex offender; or a conviction in another state that includes all the
elements of an offense described in section 6600(b) of the Welfare and Institutions Code, thereby
expanding the class of offenders to which the civil commitment process applies. Statutes 1996,
chapter 462 was never the subject of a test claim and the statute of limitations for filing a test
claim on this statute has long past.

Statutes 1998, chapter 19, among other things, amended section 6602.5 to provide that no person
may be placed in a state hospital pursuant to sections 6601.3 and 6602 without a finding of
probable cause pursuant to 6602. And section 6602.5 provided a process to identify persons in
custody who had not had a probable cause hearing and, within 30 days, either remove the person
from the state hospital and return the person to local custody or provide a probable cause
hearing, thereby increasing the number of probable cause hearings. Statutes 1998, chapter 19
was also never the subject of a test claim.

On August 15, 2005, Assembly member Sharon Runner amended her bill, AB 231, to propose
the substance of what would become known as Proposition 83.8% At around the same time,

8 Exhibit B, Test Claim Statement of Decision, Sexually Violent Predators, CSM-4509, adopted
June 25, 1998, pages 3 and 13.

89 See Exhibit O, Assembly Bill 231 (2005-2006 Reg. Sess.), as amended (2005-2006 Reg.
Sess.); Exhibit O, Assembly Committee on Public Safety, Analysis of AB 231 as amended
January 10, 2006 (2005-2006 Reg. Sess.). See also, Exhibit O, Written Comment by Senator
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Assembly member Sharon Runner and her husband State Senator George Runner began the work
of qualifying the proposal as a Proposition to put before the voters.®® AB 231 failed passage in
January 2006, and State Senator Alquist introduced a similar bill that same month, SB 1128,
which contained many of the same proposed amendments to the Penal Code and the Welfare and
Institutions Code found in AB 231 and Proposition 83.%* SB 1128 passed as an urgency measure
seven weeks prior to the election in which Proposition 83 was adopted.®? Accordingly, most of
the additions and amendments to the Penal Code and Welfare and Institutions Code that were
proposed in Proposition 83 were enacted by SB 1128 on September 20, 2006 and became
effective immediately upon enactment and prior to the election in which Proposition 83 was put
before the voters.®® And, just as with Statutes 1996, chapter 462, no test claim was filed on
Statutes 2006, chapter 337 (SB 1128), despite the significant expansion of the class of offenders
to which the civil commitment process applies.

On November 7, 2006, the voters approved Proposition 83, also known as the “Sexual Predator
Punishment and Control Act: Jessica’s Law,” after Jessica Lunsford, of Florida, who was
abducted and killed by a registered sex offender.%* Proposition 83 proposed to amend and
reenact several sections of the Penal Code and the Welfare and Institutions Code, including some
of the sections approved for reimbursement in the CSM-4509 Test Claim.%® The Voter Guide for
Proposition 83 stated its goals as follows:

e Increases penalties for violent and habitual sex offenders and child molesters.
e Prohibits registered sex offenders from residing within 2,000 feet of any school or park.

e Requires lifetime Global Positioning System (GPS) monitoring of felony registered sex
offenders.

e Expands definition of sexually violent predator.

George Runner (Ret.), Late Filing for September 27, 2013 Hearing of the Commission on State
Mandates, dated September 26, 2013.

% Exhibit O, California Secretary of State, Campaign Finance Data, Campaign for Child Safety
2006, Jessica’s Law, Yes on 83 (Fundraising Events in support of the Proposition began in
December 2005) http://cal-
access.sos.ca.gov/Campaign/Committees/Detail.aspx?id=1277423&session=2005&view=expend
itures (accessed March 4, 2019).

%1 Exhibit O, Senate Committee on Public Safety, Analysis of SB 1128, as amended
March 7, 2006 (2005-2006 Reg. Sess.), page 35 [Describing some of the similarities of and
differences between Proposition 83 and SB 1128].

92 Statutes 2006, chapter 337 (SB 1128), enacted September 20, 2006.
9 Government Code section 9600(b).

% Exhibit O, California Follows Trend with Sex-Offender Crackdown, Capitol Public Radio,
November 2, 2006, https://www.npr.org/templates/story/story.php?storyld=6418295 (accessed
February 28, 2019).

% Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83.
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e Changes current two-year involuntary civil commitment for a sexually violent predator to
an indeterminate commitment, subject to annual review by the Director of Mental Health
and subsequent ability of sexually violent predator to petition court for sexually violent
predator’s conditional release or unconditional discharge.

With respect to the SVP program specifically, Proposition 83 proposed the following changes:

e Section 6600 expanded the definition of a sexually violent predator by broadening the
underlying criminal offenses supporting a finding that a person is an SVP; by reducing
the number of victims of underlying qualifying offenses from 2 to 1; and by removing the
ceiling on juvenile offenses applied as qualifying.®’

e Section 6601 provides that an SVP determination and commitment shall toll the term of
parole for the underlying offense or offenses during indeterminate civil commitment.®®

e Section 6604 provides for indeterminate commitment, and accordingly, eliminates the
requirement to hold a new SVP hearing every two years.*°

e Section 6605 eliminates the requirement that the Department of Mental Health provide
annual notice of an SVP’s right to petition for release, and eliminates the requirement that
the court must hold a show cause hearing if not waived by the committed person. Under
amended section 6605, DMH would authorize an SVP to file a petition for release if the
annual report by DMH finds it appropriate. %

e Section 6608 provides that even without DMH approval, “nothing in this article shall
prohibit” a committed SVP from petitioning for conditional release or unconditional
discharge. But the section would still prohibit frivolous petitions: if a prior petition was
found to be frivolous the court shall deny the petition unless new facts are presented. %

e In addition, section 6600.1, not part of the original 1998 test claim decision, nor part of
the 1995 and 1996 test claim statutes, removes a requirement that sexual offenses against

% Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, page 4.

97 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, pages
18-19 [Proposed amendments to Welfare and Institutions Code section 6600 (a)(1); (b); (9)].

9 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
26 page 20 [Proposed amendments to Welfare and Institutions Code section 6601(k)].

9 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
27, page 20 [Proposed amendments to Welfare and Institutions Code section 6604].

100 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
29, page 20 [Proposed amendments to Welfare and Institutions Code section 6605].

101 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
30, page 21 [Proposed amendments to Welfare and Institutions Code section 6608].
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children under 14 must involve “substantial sexual conduct” in order to qualify as
sexually violent offenses within the meaning of section 6600(b).%2

e And, section 6604.1, also not part of the original 1998 test claim decision or the 1995 and
1996 test claim statutes, provides that the indeterminate term of commitment shall
commence on the date the court issues the initial order of commitment. Previously this
section provided that a two-year term of commitment would begin on the date the court
issued the order of commitment, and for subsequent extended commitments, the term
would be two years commencing from the date of termination of the previous
commitment. This section would have been unworkable and inconsistent with the
indeterminate commitment provided for under amended section 6604 without
amendment. 103

Of the provisions of Proposition 83 amending the Penal Code and the Welfare and Institutions
Code relating to SVP commitments, only the following were not first made by SB 1128, but
were imposed solely by Proposition 83:

e Penal Code section 3000, describing the tolling of parole during an SVP commitment and
the terms of parole, is structured differently in SB 1128 and Proposition 83, but mostly
appears to produce the same results, based on the plain language; %

e Welfare and Institutions Code section 6600(a)(1), reducing the number of victims of
qualifying offenses required to meet the definition of a sexually violent predator from two
victims, to one; and subdivision (g) and paragraph (g)(2), removing the ceiling on prior
juvenile adjudications (*no more than one”) that may be counted against an alleged
sexually violent predator, and eliminating the limitation that sex offenses against children
must involve “substantial sexual conduct;”1%

102 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
25, page 19 [Proposed amendments to Welfare and Institutions Code section 6600.1].

103 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
28, page 20 [Proposed amendments to Welfare and Institutions Code section 6604.1].

104 Compare Statutes 2006, chapter 337 (SB 1128), section 45 with Exhibit O, November 7, 2006
General Election, Voter Guide Excerpt, Proposition 83, section 17, page 16 [Both amendments
to Penal Code section 3000 provide for tolling of parole during civil commitment, but SB 1128
provides that tolling shall begin during the person’s evaluation to determine whether the person
is an SVP; in addition, both amendments provide for a ten year term of parole for persons
sentenced to life under Penal Code sections 667.61 and 667.71 (sentence enhancements for prior
sex offenses), SB 1128 also provided for a ten year term of parole for persons receiving a life
sentence under section 209(b) (kidnapping with intent to commit certain violent felonies,
including rape); 269 (aggravated sexual assault of a child); and 288.7 (felony sexual intercourse,
sodomy, oral copulation with a child under 10 years of age, by a person over 18 years of age,
carries a life sentence).].

105 Compare Statutes 2006, chapter 337 (SB 1128), section 53 with Exhibit O, November 7, 2006
General Election, Voter Guide Excerpt, Proposition 83, section 24, pages 18-19.
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e Welfare and Institutions Code section 6605 previously required DMH to provide annual
notice to each SVP of his or her right to petition for release, and if the person did not
affirmatively waive his or her right, the court was required to set a show cause hearing.
The Proposition 83 amendments to section 6605 require DMH to file an annual report
with the court, which includes “consideration of whether the committed person currently
meets the definition of a sexually violent predator.” If DMH determines that the person
either no longer meets the definition of an SVP, or that conditional release to a less
restrictive alternative is in the best interest of the person and the community can be
adequately protected, the director of DMH “shall authorize the person to petition the
court” for conditional release or unconditional discharge.1%®

So although the voters may have believed (and were informed by the ballot materials prepared
by the Attorney General, which were published on August 7, 2006) that they were adopting the
other substantive amendments to the SVP program and definitions proposed in Proposition 83
(including the broadening of “sexually violent offense[s]” to include certain intent crimes, other
forms of rape and sexual assault not covered under prior law, and “threatening to retaliate in the
future against the victim or any other person;”%” and broadening the definition of
“conviction”1%), these changes were already in effect pursuant to the enactment of SB 1128 on
September 20, 2006, prior to the 2006 general election on November 7, 2006.1%°

C. The Commission’s December 6, 2013 Decision on the Request for Mandate
Redetermination.

On January 15, 2013, Finance filed a Request for Mandate Redetermination alleging that
Proposition 83, approved by the voters in the November 2006 general election, constitutes a

106 Compare Statutes 2006, chapter 337 (SB 1128), section 57 with Exhibit O, November 7, 2006
General Election, Voter Guide Excerpt, Proposition 83, section 29, page 20. Notwithstanding
the apparent restriction imposed upon a committed person’s right to petition for release under
section 6605, Proposition 83 left largely untouched section 6608, which provides, in pertinent
part: “Nothing in this article shall prohibit the person who has been committed as a sexually
violent predator from petitioning the court for conditional release and-subsegquent-or an
unconditional discharge without the recommendation or concurrence of the Director of Mental
Health.” Thus, while the sections appear to make changes to the annual duties of DMH with
respect to informing committed persons of their rights, the right to petition for release remains
relatively intact. (Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt,
Proposition 83, section 30, page 21.)

107 welfare and Institutions Code section 6600(b) (as amended, Stats. 2006, ch. 337 (SB 1128);
Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section 24,
page 19.

108 Welfare and Institutions Code section 6600(a)(2)(H-1) (as added, Stats. 2006, ch. 337 (SB
1128); Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83,
section 24, page 18.

109 See Elections Code section 9605.
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subsequent change in law with respect to the Sexually Violent Predators program, and that the
program is no longer reimbursable pursuant to Government Code section 17556(f).1*°

The Commission partially approved Finance’s request on December 6, 2013, and adopted a New
Test Claim Decision superseding the prior Test Claim Decision. Specifically, the Commission
found that the following activities were no longer reimbursable because they had been expressly
included in or were necessary to implement Proposition 83:

Activity 1 — Designation by the County Board of Supervisors of the appropriate
District Attorney or County Counsel who will be responsible for the sexually
violent predator civil commitment proceedings. (Welf. & Inst. Code, § 6601(i).)

Activity 2 — Initial review of reports and records by the county’s designated
counsel to determine if the county concurs with the state’s recommendation.
(Welf. & Inst. Code, 8 6601(i).)

Activity 3 — Preparation and filing of the petition for commitment by the county’s
designated counsel. (Welf. & Inst. Code, § 6601(j).)

Activity 5 — Preparation and attendance by the county’s designated counsel and
indigent defense counsel at trial. (Welf. & Inst. Code, 8§ 6603 and 6604.)

Activity 6 — Preparation and attendance by the county’s designated counsel and
indigent defense counsel at subsequent hearings regarding the condition of the
sexually violent predator. (Welf. & Inst. Code, §8 6605(b-d), and 6608(a-d).)

Activity 7 — Retention of necessary experts, investigators, and professionals for
preparation for trial and subsequent hearings regarding the condition of the
sexually violent predator. (Welf. & Inst. Code, §§ 6603 and 6605(d).)**

In addition, the Commission found that activities 4 and 8 remained partially reimbursable, to the
extent of costs and activities attendant to statutorily required probable cause hearings for alleged
sexually violent predators were not expressly included in or necessary to implement Proposition
83:

Therefore, the following activities are required as modified, only for probable
cause hearings:

Activity 4- Preparation and attendance by the county’s designated counsel and
indigent defense counsel at the probable cause hearing. (Welf. & Inst. Code, 8
6602.)

Activity 8 — Transportation and housing for each potential sexually violent
predator from at a secured facility to the probable cause hearing while the

110 Exhibit A, Finance’s Request for Mandate Redetermination.

111 Sexually Violent Predators (CSM-4509), 12-MR-01 New Test Claim Statement of Decision,
adopted December 6, 2013, page 2.
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individual awaits trial on the issue of whether he or she is a sexually violent
predator. (Welf. & Inst. Code, § 6602.)*?

The Commission thereafter adopted Amended Parameters and Guidelines consistent with the
New Test Claim Decision on May 30, 2014, and a Statewide Cost Estimate on March 27, 2015.

D. The California Supreme Court’s Decision Overturning and Remanding the
Commission’s Decision on the Request for Mandate Redetermination

The County of San Diego, joined by the Counties of Los Angeles, Orange, Sacramento, and San
Bernardino, filed a petition for writ of mandate and complaint for declaratory relief in the
Superior Court for the County of San Diego seeking a determination that the Commission’s New
Test Claim Decision was incorrect as a matter of law and should be vacated. The case proceeded
to the California Supreme Court, and after briefing and oral argument, the Supreme Court
rejected the Commission’s reasoning and findings and granted the writ of mandate.**®

The California Supreme Court began its consideration of Proposition 83 and the Commission’s
decision on the Request for Mandate Redetermination with a summary of the competing legal
principles at play:

To resolve the question before us, we must consider four distinct legal principles.
First, the state must reimburse local governments for the costs of discharging
mandates imposed by the Legislature. Second, this reimbursement requirement
does not apply to those activities that are necessary to implement, or are expressly
included in, a ballot measure approved by the voters. Third, a statute must be
reenacted in full as amended if any part of it is amended. And fourth, the
Legislature is prohibited from amending an initiative statute unless the initiative
itself permits amendment. 4

Beginning with article X111l B, section 6 and Government Code section 17556(f), the Court
acknowledged that “the state must reimburse local governments for mandates imposed by the
Legislature, but not for mandates imposed by the voters themselves through an initiative.” %
Thus, “[w]here the Legislature cannot use the ordinary legislative process to amend or alter
duties imposed by the voters (see Cal. Const., art. Il, § 10, subd. (c)), it can no longer be
reasonably characterized as the source of those duties.”*®

However, the Court continued by stating that not every word printed in the body of an initiative
falls within the scope of the statutory terms “expressly included” in a ballot measure:

The question left unresolved by these provisions is what, precisely, qualifies as a
mandate imposed by the voters. Government Code section 17556, subdivision (f)

112 New Test Claim Statement of Decision, Sexually Violent Predators (CSM-4509), 12-MR-01,
adopted December 6, 2013, page 3.

113 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196.

114 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 206.
115 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 207.
118 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 207.
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exempts from reimbursement only those “duties that are necessary to implement,
or are expressly included in, a ballot measure approved by the voters.” The
boundaries of this subdivision depend, then, on the definition of a “ballot
measure” in section 17556. Our reading of the provision’s text, the overall
statutory structure, and related constitutional provisions persuades us that not
every single word printed in the body of an initiative falls within the scope of the
statutory terms “expressly included in...a ballot measure.”*’

The Court noted that Proposition 83 “reenacted verbatim” the provisions of Welfare and
Institutions Code section 6601, 6605, and 6608 that the Commission had previously identified as
imposing mandated activities. The changes that were made to these sections, the Court held,
were minor, and non-substantive: “Whatever else Proposition 83 accomplished, it effectively
left undisturbed these test claim statutes and the various mandates imposed therein.”*8

The Court therefore rejected the Commission’s reasoning that amending and reenacting the
relevant sections wholesale within the ballot measure was sufficient to satisfy the “expressly
included in” prong of section 17556. Instead, the Court held: “Statutory provisions that are not
actually reenacted and are instead considered to “have been the law all along’ cannot fairly be
said to be part of a ballot measure.”!*® Rather, the Court held: “The mere happenstance that the
mandated duties were contained in test claim statutes that were amended in other respects not
germane to any of the duties — and thus had to be reenacted in full under the state Constitution —
should not in itself diminish their character as state mandates.”*?°

The Court went on to address the State’s argument that, based on Proposition 83’s amendment
clause, the “compelled reenactment of the test claim statutes transformed the state mandate into a
voter-imposed mandate because the voters simultaneously limited the Legislature’s ability to
revise or repeal the test claim statutes.”*?* The court explained the amendment clause as follows:

The strict limitation on amending initiatives generally — and the relevance of the
somewhat liberalized constraints imposed by Proposition 83’s amendment clause
— derive from the state constitution. Article Il, section 10, subdivision (c) of the
California Constitution provides that an initiative statute may be amended or
repealed only by another voter initiative, “unless the initiative statute permits
amendment or repeal without the electors’ approval.” The evident purpose of
limiting the Legislature’s power to amend an initiative statute “‘is to “protect the
people’s initiative powers by precluding the Legislature from undoing what the
people have done, without the electorate’s consent.””” (Shaw v. People ex rel.
Chiang (2009) 175 Cal.App.4th 577, 597 (Shaw).) But we have never had

117 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 207-208.
118 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 208.

119 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 209-210
(emphasis added) (citing Vallejo etc. R. R. Co. v. Reed Orchard Co. (1918) 177 Cal. 249, 255).

120 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 210.
121 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211 (emphasis
in original).
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occasion to consider precisely “what the people have done” and what qualifies as
“undoing” (ibid.) when the subject is a statutory provision whose reenactment was
constitutionally compelled under article 1V, section 9 of the Constitution.*??

The Court, however, disagreed with the State’s assumption that because of article 11, section
10(c), “none of the technically restated provisions may be amended, except as provided in the
initiative’s amendment clause.”*?® If that were the case, then all of the nine subsequent
legislative amendments to the test claim statutes technically restated in Proposition 83, as
identified by the amicus parties, would be unconstitutional. >

The Court distinguished Shaw, on which the State relied, saying, “that case analyzed a legislative
amendment aimed at the heart of a voter initiative, not a bystander provision that had been only
technically restated.”*?°

By contrast, nothing in Proposition 83 focused on duties local governments were
already performing under the SVPA. No provision amended those duties in any
substantive way. Nor did any aspect of the initiative’s structure or other indicia of
its purpose suggest that the listed duties merited special protection from alteration
by the Legislature....Indeed, no indication appears in the text of the initiative, nor
in the ballot pamphlet, to suggest voters would have reasonably understood they
were restricting the Legislature from amending or modifying any of the duties set
forth in the test claim statutes. Nor is an overbroad construction of article II,
section 10 of the California Constitution necessary to safeguard the people’s right
of initiative. To the contrary: Imposing such a limitation as a matter of course on
provisions that are merely technically restated would unduly burden the people’s
willingness to amend existing laws by initiative. %5

The Court held that a “more prudent conclusion” was to interpret article 11, section 10 and the
Amendment Clause more narrowly, and on that basis the Court announced the following rule:

When technical reenactments are required under article 1V, section 9 of the
Constitution — yet involve no substantive change in a given statutory provision —
the Legislature in most cases retains the power to amend the restated provision
through the ordinary legislative process. This conclusion applies unless the
provision is integral to accomplishing the electorate’s goals in enacting the
initiative or other indicia support the conclusion that voters reasonably intended to
limit the Legislature’s ability to amend that part of the statute.?’

122 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211.

123 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211.

124 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211.

125 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 212.

126 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 213-214.

127 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (emphasis
in original).
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In other words, a provision only technically restated, without amendment, in a ballot measure
should not be considered a voter-imposed mandate merely by virtue of its restatement within the
initiative “unless the provision is integral to accomplishing the electorate’s goals in enacting the
initiative or other indicia support the conclusion that voters reasonably intended to limit the
Legislature’s ability to amend that part of the statute.”*?® Therefore, where the provision is
integral to accomplishing the electorate’s goals in enacting the initiative or other indicia support
the conclusion that voters reasonably intended to limit the Legislature’s ability to amend that part
of the statute, the provision is reasonably necessary to implement the Proposition although it is
not “expressly included” in it within the meaning of Government code section 17556(f). This is
so because any other interpretation would thwart the will of the people.

Here, the Court noted that Finance “offer[s] no reason — putting aside for the moment the
expanded SVP definition — why these restated provisions should be deemed integral to
accomplishing the initiative’s goals. Nor have they identified any basis for believing that it was
within the scope of the voters’ intended purpose in enacting the initiative to limit the
Legislature’s capacity to alter or amend these provisions.”*?® Thus, the court concluded that the
Commission erred in its finding that those provisions were expressly included in a ballot measure
approved by the voters merely because they were restated in the initiative’s text, and therefore
transformed into mandates of the voters,**

The Court then addressed the Commission’s findings that the remaining procedures required by
the test claim statutes (those that were not restated in the ballot measure) were necessary to
implement the ballot measure because they were “indispensable to the implementation of other
provisions that — according to the Commission — were ‘expressly included’ in Proposition 83.”13!

In analyzing that question, the Court considered the State’s argument that the expansion of the
“definition” of an SVP under section 6600 might be held to impose a voter mandate and noted
that Proposition 83 expanded the definition of an SVP in two ways:

[T]he voters broadened the definition of an SVP within the meaning of Welfare
and Institutions Code section 6600 in two ways. First, they reduced the required
number of victims, so that an offender need only have been “‘convicted of a
sexually violent offense against one or more victims,” instead of two or more
victims. Second, the voters eliminated a provision that had capped at one the
number of juvenile adjudications that could be considered a prior qualifying
conviction.*?

128 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (emphasis
in original).

129 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214-215.
130 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 215.
131 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 215.

132 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216 ([emphasis
added] citing Welfare and Institutions Code section 6600(a; g), as amended by Proposition 83
(Nov. 2006).

30
Sexually Violent Predators (CSM-4509), 12-MR-01-R
Proposed Denial of Request for a New Test Claim Decision



In this respect, the State contended that the test claim duties became necessary to implement the
ballot measure, in that the Counties had been under no obligation to perform any duties for this
class of offenders until the voters by initiative expanded the definition of an SVP.1%

The Court went on to observe:

None of the specified local government duties is triggered until an inmate is
identified as someone who may be an SVP. (See §8 6601, 6603, 6604, 6605,
6608.) Although the SVP definition does not itself impose any particular duties
on local governments, it is necessarily incorporated into each of the listed
activities. Indeed, whether a county has a duty to act (and, if so, what it must do)
depends on the SVP definition...When more people qualify as potential SVPs, a
county must review more records. It must file more commitment petitions, and
conduct more trials. One can imagine that if the roles were reversed — i.e., if the
Legislature expanded the scope of a voter-created SVP program — the Counties
would be claiming that the burdens imposed by the expanded legislative
definition constituted a state mandate.***

On this basis, the Court remanded the matter to the Commission, stating:

Unfortunately, the Commission never considered whether the expanded SVP
definition in Proposition 83 transformed the test claim statutes as a whole into a
voter-imposed mandate or, alternatively, did so to the extent the expanded
definition incrementally imposed new, additional duties on the Counties. Its
ruling granting the State respondents’ request for mandate redetermination instead
rested entirely on grounds that we now disapprove. Moreover, the parties admit
— and the Court of Appeal found — that the current record is insufficient to
establish how, if at all, the expanded SVP definition in Proposition 83 affected the
number of referrals to local governments....Under the circumstances, we find it
prudent to remand the matter to the Commission to enable it to address these
arguments in the first instance.**°

Accordingly, the case was remanded to the Superior Court, which issued a modified judgment
and writ, directing the Commission to rehear Finance’s request in a manner consistent with the
opinion of the California Supreme Court.!3®

1. Positions of the Parties and Interested Person
A. Department of Finance, Requester

Finance’s response to the Request for Comment and Legal Argument Relating to the
Reconsideration of the Request for Mandate Redetermination on Remand argues that the voters,
by adopting Proposition 83 “materially expanded” the definition of a sexually violent predator,

133 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216.

134 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216-217.

135 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.

136 Exhibit D, Notice of Entry of Judgment, Judgment, and Writ of Mandate, San Diego Superior
Court, Case No. 37-2014-00005050-CU-WM-CTL, served June 5, 2019, page 17.
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“and directed that the Legislature could not narrow or repeal that definition through its ordinary
legislative process.”*3” Finance argues that “[t]he source of that expanded definition is now the
voters,” and “[a]fter that expansion, the costs incurred by local governments in complying with
the Sexually Violent Predators mandate flow from Proposition 83 and are ‘necessary to
implement’ the ballot measure for purposes of Government Code section 17556,

subdivision (f).”13 Specifically, Finance asserts:

In adopting Proposition 83, the voters expanded the definition of “sexually violent
predator” in several ways. First, they reduced the required number of victims, so
that the offender must have “been convicted of a sexually violent offense against
one or more victims,” as opposed to “two or more” in the original statute. (Welf.
& Inst. Code, § 6600, subd. (a)(1).) Second, the voters expanded the set of crimes
that qualify as a “sexually violent offense,” adding any felony violation of Penal
Code section 207 (kidnapping), section 209 (kidnapping for ransom, reward, or
extortion, or to commit robbery or rape), or section 220 of the Penal Code (assault
to commit mayhem, rape, sodomy, or oral copulation), committed with the intent
to commit another enumerated “sexually violent offense.” (Welf. & Inst. Code, 8
6600, subd. (b).) Third, the voters directed that if an offender had a prior
conviction for which he “was committed to the Department of the Youth
Authority pursuant to [Welfare and Institutions Code] Section 1731.5,” or that
“resulted in an indeterminate prison sentence,” that prior conviction “shall be
considered a conviction for a sexually violent offense.” (Welf. & Inst. Code, §
6600, subd. (a)(2)(H), (1).)**

Finance argues that “[t]his expansion of the category of people who would be subject to the
SVPA process was a central purpose of Proposition 83.”*4° Finance points to section 2 of
Proposition 83, which states that the existing SVPA “must be strengthened and improved,” and
section 31, which states “[i]t is the intent of the People of the State of California in enacting this
measure to strengthen and improve the laws that punish and control sexual offenders.”4!
Finance also relies on statements in the VVoter Guide relating to expanding the definition of a
sexually violent predator and making more offenders eligible for SVP commitment. 142

137 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 1.

138 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 1.

139 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, pages 1-2.

140 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

141 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

142 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.
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Further, Finance asserts that “[t]he voters also insulated these definitional changes from
legislative repeal or revision,” with section 33 of Proposition 83, which states that “[t]he
provisions of this act shall not be amended by the Legislature except by a statute passed in each
house by rollcall vote...two-thirds of the membership of each house concurring, or by a statute
that becomes effective only when approved by the voters.”'*® Finance concludes that “the
Legislature cannot modify the SVPA through its normal legislative process to revert to the
definition of “‘sexually violent predator’ that existed before Proposition 83.144

Finance then argues that all of the costs and duties of the SVPA “flow from the definition of
‘sexually violent predator.””1#> Finance states that “[t]he entire purpose of the SVPA is to
provide a mechanism for processing and, where appropriate, civilly committing the category of
offenders defined as ‘sexually violent predators.””*#¢ Finance concludes: “Regardless of the
number of offenders processed by local governments in a particular year, it is not disputed that
the voters expanded the category of offenders who *shall’ be referred to local governments as a
part of the SVPA process...All those offenders are now referred to local governments at the
direction of the voters — not the Legislature.”4

Finance did not file comments on the Draft Proposed Denial of a New Test Claim Decision.

B. County of Los Angeles

The County of Los Angeles argues that Finance has not met its burden under Government Code
section 17570. The County asserts that “DOF’s argument is conclusory in stating that because
the voters “are the source’ of the expanded definition of Prop. 83, that the state is no longer
financially responsible for reimbursing such costs.”'*® Accordingly, the County argues that
“DOF has failed to make a showing that the state’s liability...has been modified based on a
subsequent change in law.”14°

143 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2; Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt,
Proposition 83, section 33, page 21.

144 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

145 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

146 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 3.

147 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 3.

148 Exhibit G, County of Los Angeles’ Comments on the Request for Mandate Redetermination
on Remand, page 3.

149 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 3.
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The County argues that the expanded definition of a sexually violent predator did not transform
the test claim statutes into a voter-imposed mandate:

The definition of an SVP has always involved a two part process. First, an
individual must have been convicted of a crime involving sexual violence. A
second component is that an individual “has a diagnosed mental disorder that
makes the person a danger to the health and safety of others in that it is likely that
he or she will engage in sexually violent behavior.” Prior to Proposition 83, WIC
section 6600 defined a SVP as an individual who had been convicted of two or
more qualifying sexually violent offenses. The passage of Proposition 83 resulted
in the reduction of the qualifying offense to one or more. However, Proposition
83 left unchanged the mental disorder component of the SVP definition.>°

The County also notes that “DOF ignores the legislature’s own expansion of the SVP definition
in SB 1128.” The County asserts that “[w]hile it is true that Proposition 83 expanded the set of
crimes that qualify as “sexually violent offenses’...it avoids the fact that the legislature in
enacting SB 1128, prior to the passage of Proposition 83, had already expanded the SVP
definition to include those offenses.”*>* The County goes on to assert that “DOF incorrectly
states that ‘it is undisputed that the voters expanded the category of offenders who “shall” be
referred to local governments as part of the SVPA process.’”**? The County again explains that
a person is not deemed an SVP based on “simply whether they have committed one or more
qualifying offenses, there is also a mental evaluation component.” The County argues that
Finance’s statement that “all those offenders are now referred to local governments at the
direction of the voters” is inaccurate: “This statement misconstrues the SVP identification
process by suggesting that Proposition 83 automatically resulted in referrals being generated,
giving no consideration to the second prong which involves mental health diagnoses.”*>

Finally, the County argues that the expanded definition of an SVP pursuant to Proposition 83 did
not result in an increase in referrals to local governments. The County again argues that the
mental health diagnosis is critical, and that the average annual number of petitions actually
decreased after Proposition 83:

CDCR’s primary role in the SVP identification process was to refer only those
prisoners that had the requisite prior convictions. The expanded definition in
Proposition 83 resulted in an increase in the number of referrals from CDCR to
[the Department of State Hospitals]. (See Table 3 of the July 2011 California
State Audit on the Sex Offender Commitment Program, “SVP Audit”). Although

150 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 3.

151 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, pages 3-4.

152 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 4.

153 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 4.
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the number of individuals screened by CDCR and DSH increased, the number of
referrals to local government did not increase as expected. In Los Angeles
County, the average annual number of referrals from DSH to the Los Angeles
District Attorney's Office was 32.9 cases from 1996-2006. The average annual
number of referrals after the passage of Proposition 83 was 23.5 cases.>*

The County cites a “Dr. Brian Abbott, a psychologist who has conducted over 500 SVP
evaluations since 2002,” and who offers that the most common diagnosis leading to an SVP
designation is one that requires a pattern of behavior and an inability to control impulses or
urges, which manifests over a period of months.*> Dr. Abbott contends that this diagnosis must
be established through a pattern of conduct, because a person subject to evaluation “typically
[would] not reveal information about their sexual urges and fantasies.” And thus, the reduction
from two offenses to one means that it is more difficult to establish that pattern for a substantial
number of cases referred from CDCR to DSH for evaluation.'®® The County of Los Angeles
data, which breaks down its referral data by year, however, indicates an initial spike in referrals
after the 2006 amendments in 2007 (46) and 2008 (44), up from an average of just under 30 per
year in the five years prior.® And, like several other counties, the county notes that it does not
file petitions on all referrals received. Rather, although it received 45 referrals in 2011, it filed
petitions on just 30 of those referrals. %

The County did not file comments on the Draft Proposed Denial of a New Test Claim Decision.
C. County of Orange

The County of Orange also argues that Finance has not met its burden: “On March 26, 2019, the
DOF submitted its comments, which cited no evidence regarding whether, and to what extent,
the number of referrals to local governments was affected by Proposition 83's expanded SVP
definition.”*° The County further argues:

Given that the Supreme Court has already opined that the current record is
insufficient to establish that such a change resulted from the simple expansion of
the SVP definition, the DOF needed to create a record and provide evidence of

1% Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 5.

155 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, pages 6; 14-17.

16 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, pages 6; 14-17.

157 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 10.

18 Exhibit G, County of Los Angeles” Comments on the Request for Mandate Redetermination
on Remand, page 10.

159 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 2.
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the practical effects and costs flowing from this change. By declining to do so, it
failed to meet its burden. 1%

The County argues that in Finance’s Comments, it “asserted that the new SVP definition
expanded the ‘category of people’ who could be subject to the SVP protocols and, therefore, the
costs relating to previously state-mandated duties now ‘flow from’ this definition.”*%* The
County argues that “[t]his assertion is completely meaningless in the absence of any data
demonstrating that the change in definition had anything other than a de minimis effect on
referrals to local governments.”*62

The County argues that Proposition 83 did “nothing” to transform the test claim statutes into a
voter-imposed mandate.'®® The County states that “[h]ad Proposition 83 failed, the fundamental
burdens of the SVPA protocols would still exist...” and that “Proposition 83 merely asked
voters whether they wanted to amend the act in a limited manner and recited a large portion of
the remaining statutory scheme to provide the voters with context to guide their decision.”*¢*
The County asserts that “[i]n particular, changes to the SVP definition resulting from Proposition
83 did not require local entities to perform new services or provide a higher level of service.”1®
The County acknowledges that “[w]hile the Supreme Court acknowledge [sic] the possibility that
the definitional change might, as a practical matter, modify legal duties or significantly increase
the burdens of those duties, the DOF has presented no evidence that this actually happened.”16®
The County, on the other hand, provides evidence that from 2000 through 2006, it filed an
average of 4.43 commitment cases per year, while from 2007 through 2018, the average dropped
to 3.42 cases per year.'®” The county does not provide a breakdown by whether there were one
or two victims or provide any annual data that might show an overall trend.

The County did not file comments on the Draft Proposed Denial of a New Test Claim Decision.

180 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 2.

161 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

162 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

183 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

164 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

185 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

186 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 4.

167 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, pages 5, 51.
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D. County of Sacramento

The County of Sacramento argues that Proposition 83 does not constitute a voter-imposed
mandate because, “[i]n short, the reimbursable activities have not changed since Jessica’s Law
was adopted by the voters.”'®® The County asserts that “[t]he constitutionally compelled
reenactment of the unaltered test claim statutes cannot be construed as a decision by the voters to
impose duties that the ballot measure did not add or amend.”*%® The County also notes that “the
Department of Finance in their March 22, 2019 comments failed to provide evidence as to this
issue and has not met its initial burden of proof.”*"°

In addition, the County submits evidence that, as a practical matter, “since the passage of
Jessica’s Law, the number of referrals has actually decreased state-wide.”*’* The County cites a
2011 report from the California State Auditor, which shows a temporary increase in the number
of referrals, petitions, and commitments in the first two years after Proposition 83, followed by a
significant decrease.'’? The County states: “Sacramento County’s statistics are similar to state-
wide statistics.” In 2007 and 2008, the County experienced a significant increase in petitions
filed, but all had more than one victim, and therefore were not part of the population of potential
SVPs brought within the coverage of the SVP program by Proposition 83. Since 2008, the
County asserts, “the total number of petitions filed has steadily dropped, and there have never
been more than three single-victim petitions filed in a year.”*”® The County further states that
“[t]he District Attorney has located at least four referrals for which a petition was not filed, and
several that were dismissed either prior to or shortly after the probable cause hearing.”** The
County concludes: “Regardless, the change in law did not increase the number of referrals to
Sacramento County and in fact appears to have greatly reduced the number of referrals and
certainly the number of petitions filed.”'”> The County submits a declaration from Brian
Morgan, of the Sacramento County District Attorney’s office, which includes a year-by-year
breakdown of the number of petitions filed, and how many of those were based on only an

188 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 2.

189 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 2.

170 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 2.

171 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 2.

172 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 2.

173 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 3.

174 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 3.

175 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 3.
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offense against a single victim and how many on an offense against more than one victim.17®
That data shows a spike from 2006 to 2008 of SVP filings with more than one victim. ¥’” Then
from 2009 to 2019 it shows that there was a significant reduction of total filings and that about
30 percent of the filings that there were (15 out of a total of 50) were with a single victim."8

The County did not file comments on the Draft Proposed Denial of a New Test Claim Decision.

E. County of San Bernardino

The County of San Bernardino states that it “objects to the Commission’s request for comments
at this time.”*’® The County asserts that Finance should be required to first establish “its legal
and factual basis for its redetermination request.”*8 The County argues that “[o]nly after DOF
has met this burden should interested parties be required to submit comments,” and “[s]ince the
DOF has not set forth a factual basis for seeking redetermination, the County of San Bernardino
hereby reserves the right to submit further data regarding specific SVP cases, should the
Commission find that DOF has met its initial burden.”*8!

The County argues that Proposition 83 “modified the SVP criteria by decreasing the number of
victims from two to one,” but that “this change is de minimis when compared to the overall S\VP
program and did not relieve the counties of their preexisting state mandated activities...”82

The County asserts that there is no significant statistical increase in SVP filings and that “[t]he
likely reason...is because the offender is still required to be diagnosed with a mental disorder
and such diagnoses require demonstration of a pattern of behaviors, fantasies or urges that have
occurred for at least six months, which would be difficult to obtain in a case with a single
victim.”*83 In other words, even though the number of underlying offenses needed was reduced,
the fact that an individual still must be diagnosed with a “congenital or acquired condition
affecting the emotional or volitional capacity that pre-disposes the person to the commission of

178 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 4.

17 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 4.

178 Exhibit 1, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 4.

178 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 1.

180 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 2.

181 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 2.

182 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 2.

183 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 3.
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criminal sexual acts” means that the population of potential SVPs is not significantly increased
due to the relatively high burden of the final criterion.*®* Finally, the County asserts that its data
is “[s]imilar to the statewide data trend,” in that it has declined generally in the years following
Proposition 83: “[t]he data available at this time...indicates that prior to Jessica’s Law, 2002 to
2006, the average number of SVP filings countywide was 9.2 per year.”!8 The County states
that “[a]fter Jessica’s Law passed, 2007, to 2018, the average number of SVP filings countywide
was 6 per year.”'8 The county does not provide a break down by whether there were one or two
victims or provide any annual data that might show an overall trend.

The County did not file comments on the Draft Proposed Denial of a New Test Claim Decision.
F. County of San Diego

The County of San Diego argues that Finance has the initial burden to demonstrate that the
expanded definition of a sexually violent predator constitutes a subsequent change in law, and
that it has not yet met that burden. The County cites Government Code section 17570(d), and
section 1190.1(c) of the Commission’s regulations, which require a detailed analysis and
narrative, signed under penalty of perjury, demonstrating how and why the State’s liability for
mandate reimbursement has been modified by a subsequent change in law.*®” The County notes
that “[t]he question presented in the DOF’s 2013 request — whether the reenactment of SVPA
provisions in Proposition 83 constituted a subsequent change in law...was resolved by the
Supreme Court in 2018.” The County argues that “[b]ecause the Supreme Court rejected the
only basis asserted by DOF in its request for redetermination, its pending request is facially
deficient.”188

The County goes on to argue that Finance’s Comments, filed March 22, 2019, are conclusory
and “unsupported by any factual analysis.”*8® The County argues that Finance failed to provide
any data or evidence regarding the effect of Proposition 83 on the number of referrals to local
government, and that “while in theory, the expanded definition could result in more referrals, as
further discussed below, the actual facts presented in the State’s own audit demonstrates that, in

184 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 3.

185 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 4.

186 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 4.

187 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, pages 2-3.

188 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

189 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 4.
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reality, the ‘expanded definition’ has not resulted in a sustained number of higher referrals being
made to local governments.”**® The County continues:

The State's own audit indicates that the “expanded definition” of SVP has had, at
most, a nominal effect on the number of referrals to counties, and thus it can't be
said that the definitional changes so altered the duties imposed on local
governments that the source of all those duties now derives from the voters as
opposed to the Legislature. Additionally, as noted by the Sacramento County
District Attorney's Office in its March 26, 2013 letter to the Commission: “The
legislature chose to have these civil proceedings handled by the local entities. It
can remove that requirement from the local entities if it so chooses...” The fact
that there may be limits on the Legislature's ability to narrow the definition of an
SVP in a manner that is inconsistent with Proposition 83 is of no moment.*%!

The County goes on to argue that a July 2011 report by the California State Auditor concluded
that “while there was a dramatic increase in the number of referrals from the Department of
Corrections (“Corrections”) to the state Department of Mental Health (“Mental Health”) after
Senate Bill 1128 became law and the voters passed Prop. 83, there was only a brief uptick in the
number of referrals to local designated counsel in 2006 through 2008, after which the number of
referrals dropped to the pre-Proposition 83 levels.”%? The County also cites the following from
the 2011 California State Auditor’s report:

Thus, Jessica’s Law has not resulted in what some expected: the commitment as
SVPs of many more offenders. Although an initial spike in commitments
occurred in 2006 and 2007, this increase has not been sustained. By expanding
the population of potential SVPs to include offenders with only one victim rather
than two, Jessica’s Law may have unintentionally removed an indirect but
effective filter for offenders who do not qualify as SVPs because they lack
diagnosed mental disorders that predispose them to criminal sexual acts. In other
words, the fact that an offender has had more than one victim may correlate to the
likelihood that he or she has a diagnosed mental disorder that increases the risk of
recidivism.%

The County states that it has requested data from the Department of State Hospitals on the
number of referrals to designated counsel, both in the County of San Diego and statewide, for the
years 1996 through 2018: “Since the DOF has not set forth a factual basis for seeking

190 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 4.

191 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 5.

192 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 5.

193 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, pages 5-6 (quoting Sex Offender Commitment Program, California State Auditor, July
2011 Report, page 15 [See Exhibit O]).

40
Sexually Violent Predators (CSM-4509), 12-MR-01-R
Proposed Denial of Request for a New Test Claim Decision



redetermination, the County hereby reserves the right to submit further data should the
Commission find that DOF has met its initial burden.”*** In subsequent Late Comments on the
Request for Mandate Redetermination on Remand, the County of San Diego submitted data
obtained from the Department of State Hospitals, which show a small increase in the number of
referrals from State Hospitals to counties, and specifically to the County of San Diego, between
2006 and 2007, the year of and the first full year after both Proposition 83 and Senate Bill 1128
became law.®® However, the same data show that over the next several years after the adoption
of Proposition 83, those referrals, both statewide and in the County steadily declined, and have
remained well below pre-Proposition 83 levels.%

Finally, with respect to the changes to the definition of a sexually violent predator, the County
argues that the program, “and the duties it imposes on local governments, would have remained
in place whether or not Proposition 83 had been approved by the voters.”*®" The County argues
that “Proposition 83 could only be said to have ‘transformed’ these duties from obligations
imposed by the State to obligations imposed by the voters, if the definitional changes to SVP
fundamentally changed the operation of the SVP program as it pertains to local governments.”1%
The County argues that “[t]o the extent there exists a small population of offenders who would
not have otherwise been eligible for commitment under the SVPA but for Jessica’s Law, the
County contends the added costs incurred by the County in fulfilling its duties with respect to
these offenders should nonetheless be reimbursed as part of the SVP program established by the
Legislature.”*® The data provided by the county does not provide a break down by whether
there were one or two victims for the referrals that were made.

The County did not file comments on the Draft Proposed Denial of a New Test Claim Decision.
G. Office of the Los Angeles District Attorney

The District Attorney for the County of Los Angeles argues that the expanded definition of an
SVP did not alter the duties performed by the counties, but instead only expanded the number of
possible cases that could be referred.?®® However, the District Attorney also asserts that the

19 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 6.

195 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination on Remand, pages 2; 4.

19 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination on Remand, pages 2; 4.

197 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 6.

198 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, page 6.

199 Exhibit K, County of San Diego’s Comments on the Request for Mandate Redetermination on
Remand, pages 6-7.

200 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request
for Mandate Redetermination on Remand, page 2.
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greater burden of the expanded definition is borne by the state agencies implementing the
SVPA.2%! The state entities “conduct multiple levels of screening,” and “[t]he vast majority of
cases considered by the Department of State Hospitals are not referred to the DA for filing of an
SVP petition.”?? The District Attorney submits annual statistics for the number of SVP
referrals, which show a spike in referrals in 2007 (46) and 2008 (44) referrals followed by a
general decline thereafter, except for another one-year spike in 2011 (45).202

The Los Angeles County District Attorneys’ Office did not file comments on the Draft Proposed
Denial of a New Test Claim Decision.

V. Discussion

Under Government Code section 17570, the Commission may consider a request to adopt a new
test claim decision to supersede a prior test claim decision based on a subsequent change in law
which modifies the state’s liability. As relevant to this case, a “subsequent change in law” is
defined as “a change in law that requires a finding that an incurred cost . . . is not a cost
mandated by the state pursuant to [Government Code] Section 17556.72%* If the Commission
adopts a new test claim decision that supersedes the previously adopted test claim decision, the
Commission is required to adopt new parameters and guidelines or amend existing parameters
and guidelines.?%®

The Department of Finance filed this request for a new test claim decision in accordance with
Government Code section 17570, contending that the test claim statutes in the Sexually Violent
Predators, CSM-4509 program impose duties that are necessary to implement or are expressly
included in Proposition 83, adopted by the voters on November 7, 2006, in accordance with
Government Code section 17556(f). Government Code section 17556(f) states that the
Commission shall not find *“costs mandated by the state” when

The statute or executive order imposes duties that are necessary to implement, or
are expressly included in, a ballot measure approved by the voters in a statewide
or local election. This subdivision applies regardless of whether the statute or
executive order was enacted or adopted before or after the date on which the
ballot measure was approved by the voters.

Therefore, the issue before the Commission is whether Proposition 83 constitutes a subsequent
change in law that modifies the state’s liability for the Sexually Violent Predators, CSM-4509
program.

201 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request
for Mandate Redetermination on Remand, page 2.

202 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request
for Mandate Redetermination on Remand, page 2.

203 Exhibit L, Los Angeles County District Attorney’s Office’s Late Comments on the Request
for Mandate Redetermination on Remand, page 3.

204 Government Code section 17570(a)(2) (Stats. 2010, ch. 719 (SB 856).
205 Government Code section 17570 (Stats. 2010, ch. 719 (SB 856).
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Pursuant to the court’s Judgment and Writ, the Commission is required to consider, on remand
“whether the expanded SVP definition in Proposition 83 transformed the test claim statutes as a
whole into a voter-imposed mandate or, alternatively, did so to the extent the expanded definition
incrementally imposed new, additional duties on the Counties.”?% Thus, the Court remanded
this matter to the Commission “. . . so that it can determine, in the first instance, whether and
how the initiative’s expanded definition of an SVP may affect the state’s obligation to reimburse
the Counties for implementing the amended statute.”2%’

In addition, the court noted that the current record is insufficient to establish how, if at all, the
expanded SVP definition in Proposition 83 affected the number of referrals to local governments
and, thus, the court remanded the matter to the Commission to enable it to address these
arguments in the first instance.2%®

A. The Expanded SVP Definition and Other Indicia Support the Conclusion That
Voters Reasonably Intended to Prohibit the Legislature from Repealing or
Significantly Reducing the Civil Commitment Program for SVPs; However, the
Voter Mandate Did Not Impose Any New Duties or Activities on Local Government,
Nor Did It Require the State To Impose Any Duties or Activities on Local
Government. Therefore, the Duties Remain Mandated by the State.

1. The Record Shows That Although the Number of SVP Referrals Has Not
Increased Over Time, at Least Some Portion of All New Referrals Since 2006
Are Based on a Single Victim and Those Referrals Are Therefore Triggered
by Proposition 83 and Not By the Test Claim Statutes or Other Later Changes
in Law.

The Court’s direction to the Commission on remand follows the State’s argument that “the
specified local government duties became necessary to implement the ballot measure, in that the
Counties had been under no obligation to perform any duties for this class of offenders until the
voters by initiative expanded the definition of an SVP.”?% The Court acknowledged that
“[a]lthough the SVVP definition does not itself impose any particular duties on local governments,
it is necessarily incorporated into each of the listed activities.”?® The Court reasoned that
“[n]one of the specified local government duties is triggered until an inmate is identified as
someone who may be an SVP..., [w]hen more people qualify as potential SVPs, a county must
review more records” and “[i]t must file more commitment petitions, and conduct more
trials.”?* However, the court found that the record was insufficient to establish how, if at all, the

208 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
207 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 201.
208 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
209 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
210 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216.
211 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
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expanded SVP definition in Proposition 83 affected the number of referrals to counties and, thus,
remanded the case back for the Commission to address this argument.?'?

In reference to the “expanded definition,” the Court agrees that Proposition 83 broadened the
definition of an SVP in the following two ways:

[T]he voters broadened the definition of an SVP within the meaning of Welfare
and Institutions Code section 6600 in two ways. First, they reduced the required
number of victims, so that an offender need only have been ‘convicted of a
sexually violent offense against one or more victims,” instead of two or more
victims. Second, the voters eliminated a provision that had capped at one the
number of juvenile adjudications that could be considered a prior qualifying
conviction.?3

As the court points out, neither SB 1128 nor Proposition 83 changed the duties or the activities
that a local government must perform under the SVP program once a referral has been made.
And the court did not attribute to Proposition 83 the expansion of the list of underlying offenses
that qualify as “sexually violent offense[s].”?!* Those changes were previously in effect with the
enactment of SB 1128.%1°

Thus, the question whether Proposition 83 “transformed” the test claim statutes “to the extent the
expanded definition incrementally imposed new, additional duties...” must refer to the “class of
offenders” that would not have been subject to civil commitment as SVPs but for the enactment
of Proposition 83; i.e., those individuals convicted of a sexually violent offense against only one
victim.

In response to the Commission’s Request for Comment and Legal Argument Relating to the
Reconsideration of the Request for Mandate Redetermination on Remand, Finance asserts,
without evidence, that all SVP referrals are now as a result of Proposition 83:

Regardless of the number of offenders processed by local governments in a
particular year, it is not disputed that the voters expanded the category of
offenders who “shall” be referred to local governments as part of the SVPA
process when they adopted Proposition 83 and altered the definition of “sexually
violent predator.” All those offenders are now referred to local governments at
the direction of the voters—not the Legislature. This mandate is now imposed by
the voters and is no longer reimbursable by the State.?%

Thus Finance seems to argue that since the trigger for the mandate is now one versus two
offenses, Proposition 83 is the source of the mandate for all referrals as a matter of law,

212 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.

213 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216 (citing
Welfare and Institutions Code section 6600(a; g), as amended by Proposition 83 (Nov. 2006).

214 Welfare and Institutions Code section 6600(b) (Stats. 2006, chapter 337 (SB 1128)).
215 Statutes 2006, chapter 337, section 53.

216 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand.
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regardless of the number of offenders actually referred to local government as a result of
only one offense. However, the court directed the Commission to establish a record to
address how, if at all, the expanded SVP definition in Proposition 83 affected the number
of referrals to counties.?!” The number of referrals to counties as a result of Proposition
83 is a question that must be based on evidence in the record.

As described in the Background, the civil commitment process begins when the Department of
Corrections refers a potential SVP, at least six months before the person’s release date, for
screening by the Department of Corrections and the Board of Prison Terms (now the Parole
Board).2!8 If that screening finds that the person may be an SVP, the statutes require a mental
health examination by two qualified psychiatrists or psychologists with the Department of
Mental Health (now Department of State Hospitals).?!® The Department of State Hospitals
evaluates the person using a standardized assessment protocol developed by the Department,
which includes assessing mental disorders and risk factors. The two evaluating professionals
must concur that the person is an SVP; but if they do not, a second evaluation by independent
professionals outside state government is required.??® The Department then forwards a request to
the county in which the offense occurred for a petition to have the person committed only if the
two professionals performing the evaluation find that the person is an SVP.??! If the county’s
designated counsel concurs with the recommendation, the county counsel or district attorney is
required to file a petition for civil commitment.??2

Several counties submitted argument and evidence regarding the number of SVP referrals to
counties, or in some cases petitions for commitment filed by the county, before and after
Proposition 83. The evidence does not show a permanent increase in the number of referrals to
counties, commitment petitions filed, or commitments imposed following the passage of
Proposition 83. Rather, it shows a spike in referrals and petitions in 2007 and 2008, followed by
a significant decline in the following years. Some of the counties assert that the decline of
referrals and petitions is because the definitional changes made in Proposition 83 did not alter the
final, controlling criterion for civil commitment of an SVP — that the potential SVP must also
have a diagnosable mental condition that necessitates confinement and treatment.?®> However,
as discussed below, a likely cause for the overall decrease in referrals is the change made by
Statutes 2006, chapter 337 (SB 1128) from a two-year period of commitment (requiring new
SVP commitment every two years) to an indefinite period of commitment. In addition, data
from one county shows a number of SVP referrals of persons convicted of a sexually violent
offense against one victim in accordance with Proposition 83, though the other counties did not

217 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
218 \Welfare and Institutions Code section 6601.

219 Welfare and Institutions Code section 6601.

220 Welfare and Institutions Code section 6601.

221 \Welfare and Institutions Code section 6601.

222 \Welfare and Institutions Code section 6601.

223 See, e.g., Exhibit H, County of Orange’s Comments on the Request for Mandate
Redetermination on Remand, pages 4-5.
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provide breakdowns of whether their referrals were based on an offense against one or more than
one victim.

Specifically, the County of Los Angeles asserts, based on the declaration of Deputy District
Attorney Jay Grobeson of the Los Angeles County District Attorney’s Office, that the county
received an average of 32.9 SVP referrals per year from 1996 through 2006 when Proposition 83
was adopted, and an average of only 23.5 per year after 2006.2* The Los Angeles data in the
record shows that after an initial spike in 2007 and 2008 of 44 and 46 SVP referrals respectively,
there was in fact a significant decline to an average of 20.75 referrals annually from 2009-
2016.22°

The County of Orange tracks the petitions for commitment filed, stating that the County filed an
average of 4.43 commitment cases per year between 2000 and 2006, and an average of 3.42
cases per year between 2007 and 2018 and does not indicate what its numbers were for 2007 and
2008 specifically - but does note that the State Auditor found an initial spike overall for those
years followed by a decline thereafter.??

The County of San Bernardino asserts that the expanded definition based on Proposition 83 “had
no discernable [sic] long term effect on the number of SVP filings” in the County: “San
Bernardino County has experienced a general decline in SVP filings year over year since the
passage of Jessica’s Law,” though it notes an initial spike in referrals in 2006 and 2007.%%
Supervising Deputy County Counsel Carol A. Greene of San Bernardino County states under
penalty of perjury that from 2002 to 2006, the county filed an average of 9.2 SVP petitions per
year, while “[a]fter Jessica’s Law passed, 2007 to 2018, the average number of SVP filings
countywide was 6 per year,” but does not break down the number of referrals by year.?%

The County of San Diego submitted evidence showing that in the years prior to Proposition 83
(from 1996 through 2006), the County received between five and 29 SVP referrals per year.??°
In the years following Proposition 83, through 2018, the County received between one and nine
referrals per year, averaging 6.33 per year in 2004-2006. Then in 2007, the first full year of
implementation after Proposition 83 was adopted, the County received 12 referrals, nearly
double that of the prior three years, but this spike fell off and a general decline in referrals

224 Exhibit G, County of Los Angeles’ Comments on the Request for Mandate Redetermination
on Remand, pages 5; 10. See also, Exhibit L, Los Angeles County District Attorney’s Office’s
Late Comments on the Request for Mandate Redetermination on Remand.

225 Exhibit G, County of Los Angeles’ Comments on the Request for Mandate Redetermination
on Remand, page 10.

226 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, pages 5; 50-51.

227 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 3.

228 Exhibit J, County of San Bernardino’s Comments on the Request for Mandate
Redetermination on Remand, page 3.

229 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination, page 4.
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followed.?® The statewide data the county provided shows a similar trend: a “spike” in referrals
in 2007 and 2008 followed by a relatively steady decline (2011 being an apparent outlier?3t).

And the County of Sacramento data shows, after an initial spike in petitions in 2006, 2007, and
2008 (19, 12 and 18, respectively), petitions have steadily declined with fewer petitions filed
each year than before Proposition 83.2%2 However, the Sacramento County data indicates that
approximately one-third of the petitions it has filed since 2009 were based on a conviction of a
sexually violent offense against a single victim and therefore there is evidence in the record that
at least some portion of all referrals and petitions are now based on only a single victim.?3

Some of the counties cited to or attached the California State Auditor’s report (Report 2010-116,
issued July 2011), which covers a time period before and after Proposition 83 (2005-2010), and
tracks the number of mental health screenings and referrals to the counties for civil commitment
of SVPs statewide.?** The audit was focused on the screening and evaluation processes at the
California Department of Corrections and Rehabilitation and the Department of Mental Health
(now the Department of Corrections and Department of State Hospitals, respectively), which
occur before the referral to the county is made.?® But the audit also acknowledged the changes
to the SVPA made by Proposition 83 and Statutes 2006, chapter 337 (SB 1128), and the effect on
the population of potential SVPs that must be screened and evaluated.?®® Specifically, it notes
that the underlying offense(s) committed is not the only factor or criterion within the “definition”
of an SVP: a diagnosable mental condition making the person dangerous to the community is
the final, essential criterion, and thus, “despite the increased number of evaluations [conducted

230 Exhibit M, County of San Diego’s Late Comments on the Request for Mandate
Redetermination, page 4.

231 The reason for the 2011 spike is unclear, however, that does correlate with the last year that
Mental Health was authorized to use contracted evaluators. According to the California State
Auditor’s 2011 report: “our review also found that Mental Health primarily used contracted
evaluators to perform its evaluations—which state law expressly permits through the end of
2011. Mental Health indicated that it has had difficulty attracting qualified evaluators to its
employment and hopes to remedy the situation by establishing a new position with higher pay
that is more competitive with the contractors.” (Exhibit H, County of Orange’s Comments on
the Request for Mandate Redetermination on Remand (July 2011 Report 2010-116), pages 6-49.

232 Exhibit I, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 3-4.

233 Exhibit I, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 4.

234 E g., Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination
on Remand, pages 6-49.

235 Exhibit O, Sex Offender Commitment Program, California State Auditor, July 2011 Report,
page 9.

236 Exhibit O, Sex Offender Commitment Program, California State Auditor, July 2011 Report,
page 13.
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by the state], Mental Health recommended to the...[counties] about the same number of
offenders in 2009 as it did in 2005, before the voters passed Jessica’s Law.”%%’

There has been no comment from any of the parties, or discussion in the audit, addressing the
change in law made by Statutes 2006, chapter 337 (SB 1128) to the term of commitment from
two-years to indeterminate, which almost certainly contributed to the spike in petitions in 2007
and 2008, and the subsequent reduction in the number of petitions. Under the SVPA, until it was
amended in 2006 by Statutes 2006, chapter 337 (SB 1128), a person determined to be an SVP
was committed to the custody of DMH for a period of two years and was not to be kept in actual
custody for longer than two years unless a new petition to extend the commitment was filed by
the county.?*® And former Welfare and Institutions Code section 6604.1 provided when the
initial two-year term of commitment and subsequent terms of extended commitment began.?3®
The requirement that a commitment under the SVPA be based on a currently diagnosed mental
disorder applied to proceedings to extend a commitment under pre-2006 law. Such proceedings
were not a review hearing or a continuation of an earlier proceeding.??® Rather, an extension
hearing was a new and independent proceeding at which the petitioner (the county) was required
to prove the person meets the criteria of an SVP.?*! The county was required to prove the person
is an SVP, not that the person is still one.?*?> Therefore, under pre-SB 1128 law a new
commitment was required every two years to hold an SVP in civil commitment. As the Third
District Court of Appeal, in 2005, found, “each recommitment requires petitioner independently
to prove that the defendant has a currently diagnosed mental disorder making him or her a
danger. The task is not simply to judge changes in the defendant's mental state.”?*® Statutes
2006, chapter 337 (SB 1128) amended the SVPA to provide that all new SVP civil commitments
continue indefinitely without the county having to file a petition for recommitment every two
years. However, previous two-year commitments were not converted to indeterminate terms
under SB 1128 and those SVPs previously committed were entitled to a new civil commitment
hearing at the end of their existing two-year term. If recommitted, the subsequent term would
now be an indeterminate term.?** As a result, the subsequent reduction in referrals and petitions
reflected in the State Auditor and local government data was likely based, at least in part, on the
fact that new commitment hearings are no longer required every two-years for those already
committed for an indeterminate term.

237 Exhibit O, Sex Offender Commitment Program, California State Auditor, July 2011 Report,
page 15.

238 Former Welfare and Institutions Code section 6604 (Stats.1995, ch. 763, § 3, p. 5925).

239 Former Welfare and Institutions Code section 6604 (Stats.1998, ch. 19, § 5.).

240 people v. Munoz (2005) 129 Cal.App.4th 421, 429, emphasis in original.

241 people v. Munoz (2005) 129 Cal.App.4th 421, 429, emphasis added.

242 people v. Munoz (2005) 129 Cal.App.4th 421, 430.

243 people v. Munoz (2005) 129 Cal.App.4th 421, 430.

244 Bourquez v. Superior Court (2007) 156 Cal.App.4th 1275, 1288; See also footnote 3; See also
People v. Taylor (2009) 174 Cal.App.4th 920 (in accord on this point of law).
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As noted, much of the data and evidence in the record, including the State Auditor’s report, do
not isolate the effects of the amendments to the “definition” of an SVP attributable to Proposition
83, from those attributable to Statutes 2006, chapter 337 (SB 1128). Therefore, it is difficult to
tell to what extent the petitions from 2006 to present day are based on only one victim,
Nonetheless, the Sacramento County data indicates that approximately one-third of the petitions
it has filed since 2009 were based on a single victim and, thus, there is evidence in the record
that at least some portion of all referrals and petitions are now based on only a single victim.2#®

Therefore, it can be safely said at least some portion of all new referrals since 2006 are based on
a single victim and those referrals are therefore triggered by Proposition 83 and not by the test
claim statutes or other later changes in law.

2. An Ongoing Program and Policy of Civil Commitment of SVPs Is Integral to
Accomplishing the Electorate’s Goals in Enacting Proposition 83 and Other Indicia
Support the Conclusion That VVoters Reasonably Intended to Prohibit the Legislature
from Repealing or Significantly Reducing the Civil Commitment Program and, Thus,
the Voters Are the Source of an Ongoing Policy of Civil Commitment of SVPs.

As discussed above, the Court directed the Commission to consider, in this remand “whether the
expanded SVP definition in Proposition 83 transformed the test claim statutes as a whole into a
voter-imposed mandate. . .”2* Finance argues that Proposition 83’s expanded definition of an
SVP and the initiative’s Amendment Clause, which prohibits the Legislature from narrowing or
repealing “the provisions of this act” through its ordinary legislative process, transforms the
mandate as a whole into a voter-imposed mandate. Finance explains its argument as follows:

This expansion of the category of people who would be subject to the SVPA
process was a central purpose of Proposition 83. The voters found in Section 2 of
the ballot measure that “existing laws that provide for the commitment and
control of sexually violent predators must be strengthened and improved.”
Section 31 of Proposition 83 stated, “It is the intent of the People of the State of
California in enacting this measure to strengthen and improve the laws that punish
and control sexual offenders.” The opening lines of the ballot summary notified
voters that one of the ways Proposition 83 would accomplish this goal was by
“Expand[ing] [the] definition of a sexually violent predator.” The Legislative
Analyst also explained that Proposition 83 “generally makes more sex offenders
eligible for an SVP commitment” by changing the definition of a sexually violent
predator.24

Finance further states that:

The voters also insulated these definitional changes from legislative repeal or
revision. Proposition 83 prohibits the Legislature from repealing or narrowing the

245 Exhibit I, County of Sacramento’s Comments on the Request for Mandate Redetermination
on Remand, page 4.

246 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 217.
247 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.
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scope of its provisions “except by a statute passed in each house by rollcall vote
entered in the journal, two-thirds of the membership of each house concurring, or
by a statute that becomes effective only when approved by the voters.” So, the
Legislature cannot modify the SVPA through its normal legislative process to
revert to the definition of “sexually violent predator” that existed before
Proposition 83.248

Thus, Finance concludes that the source of the expanded definition is the voters and the costs
incurred by counties in complying with the test claim statutes flow from Proposition 83 and are
necessary to implement the ballot measure for purposes of Government Code section
17556(f).2* On that basis, Finance asserts that Proposition 83 constitutes a subsequent change in
law, within the meaning of Government Code section 17570, and the State is no longer liable for
mandate reimbursement.

The counties disagree, as described above, and contend that the test claim statutes have not been
transformed into voter mandates at all. For example, the County of Orange argues:

Had Proposition 83 failed, the fundamental burdens of the SVPA protocols would
still exist as they now exists; [sic] Proposition 83’s failure would not have
changed this. Instead, Proposition 83 merely asked voters whether they wanted to
amend the act in a limited manner and recited a large portion of the remaining
statutory scheme to provide the voters with context to guide their decision.?*

Accordingly, the issue here is whether the voters are now the source of the mandated activities.

The Court in County of San Diego held that “[w]here the Legislature cannot use the ordinary
legislative process to amend or alter duties imposed by the voters (see Cal. Const., art. 11, § 10,
subd. (c)), it can no longer be reasonably characterized as the source of those duties.”?* And,
the Court observed, “[t]he evident purpose of limiting the Legislature’s power to amend an
initiative statute is to protect the people’s initiative powers by precluding the Legislature from
undoing what the people have done, without the electorate’s consent.”2>? But, the Court
continued, “we have never had occasion to consider precisely ‘what the people have done’ and
what qualifies as ‘undoing’” when the subject is a statutory provision whose reenactment was
constitutionally compelled under article 1V, section 9 of the Constitution.”?*3

248 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

249 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 1.

250 Exhibit H, County of Orange’s Comments on the Request for Mandate Redetermination on
Remand, page 3.

251 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 207.

252 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211 (quoting
Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577, 597 [internal quotations omitted].).

253 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211 (quoting
Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577, 597.)
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As discussed above, the Court rejected the Commission’s reasoning and findings that the test
claim provisions in Welfare and Institutions Code sections 6601, 6604, and 6605, were
“expressly included in” the ballot measure, within the meaning of Government Code section
17556(f), merely by virtue of being restated and reenacted within the text Proposition 83 in
accordance with article 1V, section 9.2 The Court held instead that “no indication appears in
the text of the initiative, nor in the ballot pamphlet, to suggest voters would have reasonably
understood they were restricting the Legislature from amending or modifying any of the duties
set forth in the test claim statutes.”?® In this respect, the court stated that when technical
reenactments [of existing provisions] are required to be included in a ballot measure under
article 1V, section 9 of the California Constitution — yet involve no substantive change in a given
statutory provision — the Legislature in most cases retains the power to amend the restated
provision through the ordinary legislative process and, thus, remains the source of the duties.
This conclusion applies “unless the provision is integral to accomplishing the electorate’s goals
in enacting the initiative or other indicia support the conclusion that voters reasonably intended
to limit the Legislature’s ability to amend that part of the statute.”?>’

256

Thus, in order to determine whether Proposition 83 “transformed” the test claim statutes into a
voter-imposed mandate, the Commission must determine the extent to which the Legislature
“retains the power to amend [the test claim statutes] through its ordinary legislative process.”?®
To make that determination, the Commission must consider the electorate’s goals when adopting
Proposition 83, and determine whether and to what extent those goals and “other indicia” support
a conclusion that the voters reasonably intended to limit the Legislature’s ability to subsequently
amend the test claim statutes. As described below, the voters were informed by the Ballot
Pamphlet, the Legislative Analyst’s Office summary, and the text of Proposition 83 itself, that
the Proposition would expand the definition of an SVP, and “strengthen and improve the laws
that . . . control sexual offenders.”?®® And from that, when read in context of Proposition 83’s
Amendment Clause and article I1, section 10 of the California Constitution, it can be inferred that
voters intended to preserve and expand the policy of civil commitment of SVPs.

The limitations imposed on the Legislature’s authority to amend the SVPA derive from article 11,
section 10, and the “somewhat liberalized constraints” of the Amendment Clause found in
section 33 of Proposition 83.2%° Article 11, section 10 of the California Constitution provides that
“[t]he Legislature may amend or repeal an initiative statute by another statute that becomes
effective only when approved by the electors unless the initiative statute permits amendment or

254 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 215.
2% County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 213-214.
25 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.

257 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (emphasis
in original).
258 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214

259 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83,
sections 1; 31, pages 10; 21.

260 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211.
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repeal without the electors’ approval.” Proposition 83’s Amendment Clause is slightly more
permissive with respect to amendments, but is silent on repeal:

The provisions of this act shall not be amended by the Legislature except by a
statute passed in each house by rollcall vote entered in the journal, two-thirds of
the membership of each house concurring, or by a statute that becomes effective
only when approved by the voters. However, the Legislature may amend the
provisions of this act to expand the scope of their application or to increase the
punishments or penalties provided herein by a statute passed by majority vote of
each house thereof. 2%

Therefore, Proposition 83 itself permits a simple majority vote to enact amendments that
“expand the scope” of the provisions of the act or “increase the punishments or penalties.”22
Meanwhile any other amendment of the “provisions of this act” other than to expand the scope or
increase penalties or punishments requires a two-thirds super-majority vote or a statute approved
by the voters. Moreover, a complete repeal of the SVPA, or an amendment that substantially
undermines the SVPA, would require submitting the question to the voters, pursuant to article 11,
section 10 and Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577.263

The Court does not precisely identify the scope of “the provisions of this act,” but holds that if
provisions of Proposition 83 were only technically reenacted pursuant to article 1V, section 9 (i.e.
the reenactment rule which requires reprinting of the entire section (including any unchanged
portions) for any amendment), “and the Legislature has retained the power to amend the
provisions through the ordinary legislative process” those provisions are not within “the
provisions of this act.”?%* This conclusion applies “unless the provision is integral to
accomplishing the electorate’s goals in enacting the initiative or other indicia support the
conclusion that voters reasonably intended to limit the Legislature’s ability to amend that part of
the statute.”?%°

261 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83, section
33.

262 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
33.

263 See County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 212-214
(The Court discussed Shaw at length, in which the Legislature “sought to undermine the voter-
created [transportation] trust fund by adding new provisions to divert those funds from uses the
voters had previously designated.” The Court characterized this amendment as “alter[ing] the
voters’ careful handiwork, both the text and its intended purpose,” and the Court noted with
approval the Shaw court’s holding that such Legislative “tinker[ing]” was improper and
inconsistent with the voters’ intent.)

264 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (“Imposing
such a limitation as a matter of course on provisions that are merely technically restated would
unduly burden the people’s willingness to amend existing laws by initiative.”).

265 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214 (emphasis
in original).
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On this basis the Amendment Clause would apply to those provisions substantively and actually
amended by Proposition 83, including the definition of an SVP, and any other provision the
repeal or narrowing of which would undermine the voter’s intent in approving Proposition 83 to
“to strengthen and improve the laws that punish and control sexual offenders.” Thus, Finance is
correct to the extent it argues that “voters also insulated these definitional changes from
legislative repeal or revision.”26®

The key to determining whether the voters or the Legislature is the source of the mandate lies in
determining whether the expanded definition is integral to the electorate’s goals in enacting the
initiative, or if “other indicia support the conclusion that the voters reasonably intended to limit
the Legislature’s ability to amend” the test claim provisions.?®’

The Official Title and Summary of Proposition 83 states that the Proposition:
e Increases penalties for violent and habitual sex offenders and child molesters.

e Prohibits registered sex offenders from residing within 2,000 feet of any school or
park.

e Requires lifetime Global Positioning System monitoring of felony registered sex
offenders.

e Expands definition of a sexually violent predator.

e Changes current two-year involuntary civil commitment for a sexually violent
predator to an indeterminate commitment, subject to annual review by the
Director of Mental Health and subsequent ability of sexually violent predator to
petition court for sexually violent predator’s conditional release or unconditional
discharge. 268

The Legislative Analyst’s Office’s description of the initiative, as relevant to the SVP program,
states:

Change SVP Law. This measure generally makes more sex offenders eligible for
an SVP commitment. It does this by (1) reducing from two to one the number of
prior victims of sexually violent offenses that qualify an offender for an SVP
commitment and (2) making additional prior offenses — such as certain crimes
committed by a person while a juvenile — “countable” for purposes of an SVP
commitment.2%°

266 Exhibit F, Finance’s Late Comments on the Request for Mandate Redetermination on
Remand, page 2.

267 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.

268 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83, page 4
(emphasis added).

269 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83, page 6.
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And, the findings and declarations in the text of Proposition 83 itself states that “existing laws
that provide for the commitment and control of sexually violent predators must be strengthened
and improved.”27°

Thus, Proposition 83 as put before the voters sought amendments to strengthen and improve the
laws that control sexual offenders as follows:

e Proposed amendment to section 6000 to expand the definition of a sexually violent
predator by broadening the underlying criminal offenses supporting a finding that a
person is an SVP; by reducing the number of victims of underlying qualifying offenses
from two to one; and by removing the ceiling on juvenile offenses applied as

qualifying.?t

e Proposed amendment to section 6601 to provide that an SVP determination and
commitment shall toll the term of parole for the underlying offense or offenses during
indeterminate civil commitment.272

e Proposed amendment to section 6604 to provide for indeterminate commitment, and

accordingly, to eliminate the requirement to hold a new SVP hearing every two years.?"

e Proposed amendment to section 6605 to eliminate the requirement that the Department of
Mental Health provide annual notice of an SVP’s right to petition for release, and
eliminate the requirement that the court must hold a show cause hearing if not waived by
the committed person. Under amended section 6605, DMH would authorize an SVP to
file a petition for release if the annual report by DMH finds it appropriate.?’#

e Proposed amendment to section 6608 to provide that even without DMH approval,
“nothing in this article shall prohibit” a committed SVP from petitioning for conditional
release or unconditional discharge. But the section would still prohibit frivolous
petitions: if a prior petition was found to be frivolous the court shall deny the petition
unless new facts are presented.?”®

e In addition, section 6600.1, not part of the original 1998 test claim decision, nor part of
the 1995 and 1996 test claim statutes, was proposed to be amended by Proposition 83 to

270 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
2(h), page 10.

271 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, pages
18-19 [Proposed amendments to Welfare and Institutions Code section 6600 (a)(1); (b); (9)].

272 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
26 page 20 [Proposed amendments to Welfare and Institutions Code section 6601(k)].

273 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
27, page 20 [Proposed amendments to Welfare and Institutions Code section 6604].

274 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
29, page 20 [Proposed amendments to Welfare and Institutions Code section 6605].

275 Exhibit O, November 7, 2006 General Election, Voter Guide Excerpt, Proposition 83, section
30, page 21 [Proposed amendments to Welfare and Institutions Code section 6608].
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remove a requirement that sexual offenses against children under 14 must involve
“substantial sexual conduct” in order to qualify as sexually violent offenses within the
meaning of section 6600(b).?®

e And, section 6604.1, which also was not included test claim decision or the test claim
statutes, was proposed to be amended by Proposition 83 to provide that the indeterminate
term of commitment shall commence on the date the court issues the initial order of
commitment. Previously (before the circulation of Proposition 83 and enactment of SB
1128) this section provided that a two-year term of commitment would begin on the date
the court issued the order of commitment, and for subsequent extended commitments, the
term would be two years commencing from the date of termination of the previous
commitment. This section would have been unworkable and inconsistent with the
indeterminate commitment provided for under amended section 6604 without
amendment.?’’

As discussed in the Background, many of these proposed amendments were in fact first enacted
by Statutes 2006, chapter 337 (SB 1128), which became effective on September 20, 2006,
approximately seven weeks before the election in which Proposition 83 was adopted. As a
result, those amendments enacted prior to the adoption of Proposition 83 are not, based on their
restatement under the reenactment rule alone, expressly included as part of the ballot measure.?’
Thus the Court recognized only two of the four amendments to section 6600 shown in the
strikeout and italics text of the ballot measure, which were not amended by SB 1128, as
expressly included in Proposition 83:

[T]he voters broadened the definition of an SVP within the meaning of Welfare
and Institutions Code section 6600 in two ways. First, they reduced the required
number of victims, so that an offender need only have been “convicted of a
sexually violent offense against one or more victims,” instead of two or more
victims. (Ibid.; see Welf. & Inst. Code, § 6600, subd. (a)(1).) Second, the voters
eliminated a provision that had capped at one the number of juvenile
adjudications that could be considered a prior qualifying conviction. (Voter
Guide, supra, text of Prop. 83, § 24, p. 136; Welf. & Inst. Code, § 6600, subd.

(9).)"°

Nevertheless, the Court directed the Commission to consider the electorate’s goals and intent in
adopting the initiative, and all of the proposed amendments could be relevant to the voters’

276 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83, section
25, page 19 [Proposed amendments to Welfare and Institutions Code section 6600.1].

277 Exhibit O, November 7, 2006 General Election, VVoter Guide Excerpt, Proposition 83, section
28, page 20 [Proposed amendments to Welfare and Institutions Code section 6604.1].

278 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 209-210, where
the court held that “Statutory provisions that are not actually reenacted and are instead
considered to ‘have been the law all along’ . . . cannot fairly be said to be part of a ballot measure
within the meaning of Government Code section 17556, subdivision (f).”

278 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 216.
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understanding of the scope of the initiative, and thus relevant to discerning their goals in enacting
the initiative. The Legislature is generally presumed to know the state of the law, but the voters
are not necessarily held to the same standard: *“Although not deciding the validity of the
legislative presumption as it applies to voter initiatives, the Supreme Court has acknowledged
there exists [sic] qualitative and quantitative differences between the state of knowledge of
informed voters and that of elected members of the Legislature.”?®° Here, because SB 1128 and
Proposition 83 were enacted so close in time, and because the ballot pamphlet for Proposition 83,
including the proposed text, was prepared and circulated before SB 1128 was enacted, the voters,
realistically, would have had no way of knowing that these provisions were already in effect.
And because each of the proposed amendments appeared in the strikeout and italics of
Proposition 83, those provisions would have appeared to voters as entirely new provisions in
law. This includes the change from two-year commitments to indeterminate commitments, and
the expansion of the list of underlying offenses that qualify as “sexually violent offense[s].”2!
Both of those amendments, first enacted within SB 1128, nevertheless appeared on the face of
Proposition 83. Therefore, even though the enactment of SB 1128 in September of 2006
effectively blunted the effects of Proposition 83, any and all provisions that appeared to be
amended by Proposition 83 could be considered a part of the electorate’s goals and intent,
including the change from two-year commitments to indeterminate commitments, and the
changes in sections 6605 and 6608 addressing the SVP’s petitioning for release from
commitment.

Therefore, consistent with the amended definition itself, “what the people have done” and what
cannot be “undone” through the ordinary legislative process must include a general intent that
civil commitment of SVPs continue, based on the text of Proposition 83, the legislative intent
statement in section 31 of the initiative, the ballot arguments, and other information in the VVoter
Guide, discussed above. In other words, even if “[t]he provisions of this act,” for purposes of the
Amendment Clause, does not expressly include each and every provision of the Welfare and
Institutions Code that was technically restated in the ballot measure, the electorate’s goals in
enacting the initiative include the continuance and expansion of civil commitment of SVPs and
some of the provisions so restated are integral to accomplishing that goal and other indicia (i.e.
the ballot materials) support the conclusion that voters reasonably intended to limit the
Legislature’s ability to amend those parts of the statute integral to maintaining a civil
commitment program. It would therefore be inconsistent with article 11, section 10 to repeal the
SVP program as a whole leaving only the definition, or to undermine significant portions of the

280 McLaughlin v. State Bd. of Educ. (1999) 75 Cal.App.4th 196, 214 (citing People v.
Davenport (1985) 41 Cal.3d 247, 263, Fn 6 [“We recognize that in California initiatives are
written and enacted without the benefit of the hearings, debates, negotiation and other processes
by which the Legislature informs itself of the ramifications of its actions. Thus there may be
some basis for the argument that some of the principles which guide courts in their efforts to
ascertain the intent of particular statutory provisions enacted through the legislative process may
not carry the same force and logic when applied to an initiative measure.”].)

281 Welfare and Institutions Code sections 6604; 6600(b) (Stats. 2006, chapter 337 (SB 1128)).
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civil commitment policy without submitting the question first to the electorate.?®? Some minor
amendments, such as those pointed out by the Court in County of San Diego?®® may be
permissible, based on the Court’s reading of the Amendment Clause. But based on the analysis
herein, the Legislature has not retained its ordinary legislative authority to repeal or significantly
reduce the scope of civil commitment.

Based on the foregoing, the Commission finds that an ongoing program and policy of civil
commitment of SVPs is integral to accomplishing the electorate’s goals in enacting Proposition
83, and other indicia (such as the information in the ballot pamphlet) support the conclusion that
voters reasonably intended to prohibit the Legislature from repealing or significantly reducing
the scope of the civil commitment program. Therefore, the voters are the source of an ongoing
policy of civil commitment of SVPs.

3. Proposition 83 Does Not Constitute a Subsequent Change in Law that
Modifies the State’s Liability for the SVP Program Because the Activities and
Costs to Implement a Civil Commitment Program in Accordance with the
Voter Mandate Have Been Shifted to Counties Based on the State’s “True
Choice” and, Thus, the Activities and Costs Remain Mandated by the State.

As discussed above, there are no new duties imposed on local government as a result of
Proposition 83- even to the extent that Proposition 83 expanded the population to which the
mandated activities apply or is now the trigger for those activities for proceedings based on a
single victim, the activities required to be performed remain the same as under the original test
claim statutes.

To the extent the voters mandated a civil commitment program, and that voter mandate triggers a
process that must be provided to implement that program consistent with constitutional due
process requirements, there is no indication that the voters required that the process must be
provided by local government. As the court in Hayes explained, when the state shifts costs to
local agencies, even if the costs are imposed upon the state by federal law, or in this case a ballot
measure, reimbursement under article XI11 B, section 6 is required:

A central purpose of the principle of state subvention is to prevent the state from
shifting the cost of government from itself to local agencies. (City of Sacramento
v. State of California, supra, 50 Cal.3d at p. 68.) Nothing in the statutory or
constitutional subvention provisions would suggest that the state is free to shift
state costs to local agencies without subvention merely because those costs were
imposed upon the state by the federal government. In our view the determination
whether certain costs were imposed upon a local agency by a federal mandate

282 See Shaw v. People ex rel. Chiang (2009) 175 Cal.App.4th 577 (Rejecting legislative
amendments that undermined the transportation trust fund created by Proposition 116.)

283 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 211-212 (E.g.,
Stats. 2012, ch. 24, and Stats. 2012, ch. 440, which changed “Department of Mental Health” to
“Department of State Hospitals” in several instances. These were technical, non-substantive
changes, but nevertheless were not consistent with the plain language of Proposition 83’s
Amendment Clause, which requires a two-thirds legislative majority to amend “the provisions of
this act” unless to expand the scope of the act or increase punishments or penalties.).
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must focus upon the local agency which is ultimately forced to bear the costs and
how those costs came to be imposed upon that agency. If the state freely chose to
impose the costs upon the local agency as a means of implementing a federal
program then the costs are the result of a reimbursable state mandate regardless
whether the costs were imposed upon the state by the federal government.284

Similarly, the Court in Department of Finance v. Commission on State Mandates (Stormwater)
held that where the State had a “primary responsibility” for certain inspection requirements
under both federal and state law, and “shifted that responsibility” to local governments through
its permitting authority, those inspection requirements were not federal mandates. 2%

Here, unlike some other states with civil commitment programs for SVPs that provide for the
filing of a commitment petition and the prosecution of the case to be handled by a state official
rather than by county authorities, California law charges counties with the filing of the
commitment petition as well as the prosecution and defense of the petition.?2® In New Jersey, the
Attorney General files the petition for commitment and “[t]he Attorney General is responsible
for presenting the case for the person’s involuntary commitment as a sexually violent predator to
the court.”?8” Under Florida law, the state has a two tiered system of trial courts: county courts,
whose jurisdiction is limited to civil disputes involving $15,000 or less and misdemeanor crimes,
and state circuit courts that are organized into 20 judicial circuits and have original jurisdiction
over everything else, and each of the 20 state attorneys, rather than a county district attorney or
county counsel, is the elected chief prosecutor and handles commitment petitions under the
state’s SVP law.? In lowa, if the person has not yet been released from confinement, the
Attorney General “may file a petition,” but if the person has been discharged from confinement,
or was acquitted by reason of insanity or held incompetent to stand trial and released, “[a]
prosecuting attorney of the county in which the person was convicted or charged, or the attorney
general if requested by the prosecuting attorney, may file a petition...”?® Similarly, in the State
of Washington, a petition may be filed by the prosecuting attorney of the county in which the
person was charged or convicted, or by “the attorney general, if requested by the county
prosecuting attorney...”?% In 38 of Washington’s 39 counties, SVP petitions and hearings are

284 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593-1594; see also,
Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th 749,
765, affirming that principle.

285 Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th 749,
771.

286 Revised Code Washington 71.09.030; lowa Code 229A.4; Kansas Statutes Annotated 59-
29a04.

287 N.J. Stat. Ann. § 30:4-27.29 (West).

288 Fla. Stat. Ann. 88 27.01; 27.02. See Fla. Stat. Ann. § 394.9125 (A “state attorney shall refer
a person...for civil commitment.”).

289 Jowa Code Ann. § 229A.4 (West)
29 Wash. Rev. Code Ann. § 71.09.030
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indeed filed and prosecuted by a team in the Attorney General’s office.?* The legislative history
for SB 1128 shows that the California Legislature considered whether the prosecution of SVP
cases “should be handled by a single state office (such as the Attorney General) to develop and
maintain coordination, expertise and consistency in SVP cases, as has been the case in
Washington,” as follows:2%?

In Washington, the Attorney General prosecutes SVP cases in 38 of the 39
counties. SVP cases can thereby be coordinated and streamlined. The Washington
SVP prosecutors know the experts and issues in this field very well. Attorneys in
the office report that they use discretion in the filing of cases so as to avoid
wasting resources.

In California, each county district attorney handles SVP cases arising from that
county. Different policies and standards can be followed in each county.
Prosecutors and defense attorneys in Los Angeles can develop deep experience
and skill in SVP cases, while those in smaller counties may have little experience
or skill in these matters. Because of the constitutional right to a speedy trial in
criminal cases, district attorneys are very likely to place a priority on felony trials
over SVP cases. SVP cases are often delayed for years, producing absurd
results.?%

Although the Legislature in enacting SB 1128 did not shift the filing of civil commitment
petitions to the State, it did consider having the State handle the civil commitment petitions as
evidenced in the above legislative analysis, though the reasons it chose not to do so are
unknown.?%* Other than the test claim statutes themselves, there is no law or evidence in the
record to support a finding that the State is compelled to require county district attorneys or
county counsels, instead of the Attorney General’s Office, to handle the civil commitment
petitions for SVPs.?% The California Constitution recognizes the Attorney General as the
government's highest legal official. (Cal. Const., art. V, § 13 ["[T]he Attorney General shall be
the chief law officer of the State."].) As such he possesses not only extensive statutory powers
but also broad powers derived from the common law relative to the protection of the public

291 Exhibit O, Senate Committee on Public Safety, Analysis of SB 1128, as amended
March 7, 2006 (2005-2006 Reg. Sess.), pages 36-37.

292 Exhibit O, Senate Committee on Public Safety, Analysis of SB 1128, as amended
March 7, 2006 (2005-2006 Reg. Sess.), page 37.

293 Exhibit O, Senate Committee on Public Safety, Analysis of SB 1128, as amended
March 7, 2006 (2005-2006 Reg. Sess.), page 37.

294 Exhibit O, Senate Committee on Public Safety, Analysis of SB 1128, as amended
March 7, 2006 (2005-2006 Reg. Sess.), page 37.

295 See generally, California Constitution, article V, section 13, which describes the State
Attorney General as the chief law enforcement officer of the state who has jurisdiction statewide,
and holds supervisory authority over each district attorney. In addition, the Constitution
provides that “When required by the public interest or directed by the Governor, the Attorney
General shall assist any district attorney in the discharge of the duties of that office."
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interest. [Citations.] ... '[I]n the absence of any legislative restriction, [he] has the power to file
any civil action or proceeding directly involving the rights and interests of the state ....'
[Citation.]"2%

Similarly, it is indisputable that a voter-imposed program of civil commitment of SVPs demands
indigent defense counsel, experts, and investigators for the defense of the SVP.%” And here,
those duties have been imposed on counties and mandated solely by the test claim statutes. Just
as the petition may be filed and an adversarial hearing conducted by a State prosecutor, a
constitutionally adequate defense may be provided by a State defender or an attorney appointed
by the court at the State’s expense.

Therefore, the activities and costs to implement a civil commitment program consistently with
federal constitutional requirements may be “necessary to implement” civil commitment, but have
been shifted to counties based on the State’s “true choice.” In addition, no *“other indicia support
the conclusion” that the voters specifically intended that counties perform these duties.?®® Thus,
the State is free to shift the costs back to the State using its ordinary legislative process.?®® The
costs imposed on counties by the test claim statutes are state-mandated, based on the reasoning
of Hayes v. Commission on State Mandates and Department of Finance v. Commission on State
Mandates (Stormwater).3%°

Moreover, Finance has produced no argument or evidence to suggest that probable cause
hearings, and the activities associated with those hearings, are required for a civil commitment
program under Proposition 83. A number of federal and state cases demonstrate that there is
substantial latitude in what process is due in civil commitment of mentally ill persons and
sexually violent predators (or in some jurisdictions “sexually dangerous persons”), and
substantial variation in the due process protections that states and the federal government have
chosen to adopt for their programs.®®* As noted above, where a deprivation of liberty is at stake,

29%D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d, pages 14-15.

297 people v. Otto (2001) 26 Cal.4th 200, 210 (outlining four part test of due process applicable
to Sexually Violent Predators Act proceedings); People v. Fraser (2006) 138 Cal.App.4th 1430,
1449-1451 (assuming, without deciding, that S\VPs have a right to counsel pursuant to the four
part test of Otto, supra, but holding that there is no right to self-representation); People v. Dean
(2009) 174 Cal.App.4th 186, 204 (“Here, even though an SVPA proceeding is a civil proceeding,
due process requires the provision of a qualified expert for defendant.”).

298 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.

299 See Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593-1594; see
also, Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th
749, 765, affirming that principle.

300 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593-1594;
Department of Finance v. Commission on State Mandates (Stormwater) (2016) 1 Cal.5th 749,
765

301 See In re Commitment of M.G. (2000) 331 N.J.Super. 365, 380-383 (describing some of the
differences in procedures and statutes for SVP commitment in different states). See also 18
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the courts have generally held that some form of adversarial hearing is required, which includes a
right to counsel, and a right to expert witnesses.3%?> However, a number of other jurisdictions
with similar civil commitment programs do not require probable cause hearings, as noted by the
New Jersey Superior Court, Appellate Division, in In re Commitment of M.G.2® And,
subsequent to that New Jersey decision, the federal government also instituted civil commitment
for “sexually dangerous persons,” and the federal statute does not require a probable cause
hearing before imposing commitment.3%

Here, Welfare and Institutions Code section 6602 requires a formal probable cause hearing, and
requires the assistance of counsel at that hearing, in excess of federal due process guarantees
required for a civil commitment program. The activities and costs associated with this entirely
separate hearing exceed the scope of the activities in San Diego Unified School Dist. (i.e.
“primarily various notice, right of inspection, and recording rules”), which in that case were
treated as part and parcel to the underlying federal program since those activities produced
incidental and de minimis costs. 3%

Therefore, the activities and costs associated with the probable cause hearings are not necessary
to implement voter-imposed civil commitment, but instead are required based on the state’s “true
choice.”®% Moreover, no “other indicia support the conclusion” that the voters specifically or
generally intended that probable cause hearings be included as part of the civil commitment
process. Thus, the state is free to eliminate the probable cause hearing using its ordinary
legislative process,®°’ and the probable cause hearing and the costs associated with it are not
necessary to implement Proposition 83 within the meaning of Government Code section
17556(f).

U.S.C. 4241-4248 (The federal SVP statute); United States v. Sahhar (1990) 917 F.2d 1197
(upholding civil commitment of mentally ill persons based on federal statute).

302 vitek v. Jones (1980) 445 U.S. 480, 494-495 (Finding a right to counsel for mentally
disordered offenders, furnished by the state); People v. Otto (2001) 26 Cal.4th 200, 210
(outlining four part test of due process applicable to Sexually Violent Predators Act
proceedings); People v. Fraser (2006) 138 Cal.App.4th 1430, 1449-1451 (assuming, without
deciding, that SVPs have a right to counsel pursuant to the four part test of Otto, supra, but
holding that there is no right to self-representation); People v. Dean (2009) 174 Cal.App.4th 186,
204 (*Here, even though an SVPA proceeding is a civil proceeding, due process requires the
provision of a qualified expert for defendant.”).

303 In re Commitment of M.G. (2000) 331 N.J.Super. 365, 380-383; N.J. Stat. Ann. § 30:4-27.28
(West); Fla. Stat. Ann. § 394.915 (West) (adversarial probable cause hearing only if judge deems
necessary due to failure to begin trial); 18 U.S.C. 4248 (no probable cause hearing under federal
SVP statute).

30418 U.S.C. § 4248.

305 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 873,
footnote 11, and 890.

308 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593.
307 County of San Diego v. Commission on State Mandates (2018) 6 Cal.5th 196, 214.
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Accordingly, the Commission finds that the Legislature retains substantial discretion with respect
to the activities involved in the program, and with respect to how those activities become
imposed upon the counties. Based on these and the above findings, the Commission finds that
the activities required by the test claim statutes remain mandated by the state and, thus,
Proposition 83 does not constitute a subsequent change in law that modifies the state’s liability
for the Sexually Violent Predators, CSM-4509 program.

V. Conclusion

Based on the foregoing, the Commission denies the Request for a New Test Claim Decision.
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