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ITEM4
TEST CLAIM

PROPOSED DECISION

Education Code Sections 60602, 60602.5, 60603, 60604, 60607, 60610, 60611, 60612, 60640,
60641, 60642.6, 60643, 60643.6, 60648, 60648.5, 60649, 60810, 99300, and 99301; as added or
amended by Statutes 2013, Chapter 489 (AB 484); Statutes 2014, Chapter 32 (SB 858);
Statutes 2014, Chapter 327 (AB 1599)

California Code of Regulations, Title 5, Sections 850-864 as added or amended by
Register 2014, Nos. 30 and 35

California Assessment of Student Performance and Progress (CAASPP)
14-TC-01

Plumas County Office of Education, Plumas Unified School District, Porterville Unified School
District, Santa Ana Unified School District, and Vallejo City Unified School District, Claimants

AND

California Code of Regulations, Title 5, Sections 850-864 as added or amended by
Register 2014, No. 6

California Assessment of Student Performance and Progress (CAASPP)
14-TC-04

Plumas County Office of Education, Plumas Unified School District, Porterville Unified School
District, and Santa Ana Unified School District, Claimants

EXECUTIVE SUMMARY
Overview

This consolidated test claim alleges reimbursable costs mandated by the state for school districts
to administer statewide academic assessments (the California Assessment of Student
Performance and Progress, or CAASPP) to students in accordance with the requirements of the
test claim statutes and regulations. As the analysis herein explains, staff recommends that the
Commission partially approve this test claim. Staff finds that some test claim statutes and
regulations mandate a new program or higher level of service on school districts to provide “a
computing device, the use of an assessment technology platform, and the adaptive engine” to
administer CAASPP to all pupils via computer, which includes the acquisition of and ongoing

! This statute was pled as “Statutes 2013-2014, Chapter 489 (AB 484)” in the test claim.
However, it was chaptered by the Secretary of State and is later referred to by the Legislature, in
the state budget as “Statutes 2013, chapter 489.” Therefore, this analysis will refer to it as
“Statutes 2013, chapter 489.”



compliance with minimum technology requirements.? In addition, the regulations implementing
the computer-based CAASPP assessments mandate new reporting and informational
requirements, as described herein. Staff further finds, based on evidence in the record, that there
are increased costs mandated by the state beginning January 1, 2014 which exceed the funding
appropriated by the state for pupil assessment programs, including CAASPP. The proposed
decision identifies required and potential offsetting revenues, which must be identified and
deducted from school district reimbursement claims as specified.

Procedural History

Test claim 14-TC-01 was filed with the Commission on State Mandates (Commission) on
December 23, 2014, and deemed complete and issued for comment on January 2, 2015. On
January 28, 2015, the Department of Finance (Finance) requested an extension of time to
comment on the test claim, which was granted for good cause.

On February 13, 2015, Finance filed written comments on 14-TC-01.* Between February 12,
2015, and February 24, 2015, the following local governments filed comments on 14-TC-01:
Orange County Board of Education; Visalia Unified School District; Tulare Joint Union High
School District; Santa Rosa City Schools; San Lorenzo Valley Unified School District; Del
Norte County Office of Education; Cupertino Union School District; Belmont-Redwood Shores
School District; Santa Cruz City Schools; and Moreno Valley Unified School District.> And, on
February 12, 2015, Vallejo City Unified School District submitted a request to be joined as a
claimant in 14-TC-01,° which was granted and noticed on February 18, 2015. On March 13,
2015, the claimants filed rebuttal comments,’ and the California Educational Technology
Professionals Association filed comments on 14-TC-01.8 On March 17, 2015, claimants filed an
amendment which was deemed complete on March 27, and deemed to replace the December 23,
2014 test claim filing. On April 27, 2015, Finance filed late comments in answer to claimants’

2 Education Code section 60640 (Stats. 2013, ch. 489); California Code of Regulations, title 5,
section 853 (Register 2014, Nos. 6, 30, and 35).

3 Exhibit A, Amended Test Claim 14-TC-01. Note that this document is in fact the test claim as
amended March 17, 2015, which has replaced the original filing. Based upon the filing date of
December 23, 2014, the potential period of reimbursement begins July 1, 2013. However, since
the effective dates of the test claims and regulations are later dates, the potential period of
reimbursement begins on the effective date of the statute or regulation that imposes a state-
mandate.

4 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015.

% Exhibit E, Interested Parties and Persons Comments.

® Exhibit C, Vallejo City Unified School District Request to Join Test Claim and Declarations.
" Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015.

8 Exhibit E, Interested Parties and Persons Comments.
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rebuttal comments on the original test claim filing.® On May 11, 2015, claimants filed additional
late rebuttal comments.*°

On June 1, 2015, Commission staff issued the draft proposed decision on 14-TC-01.1* On June
16, 2015, Finance submitted a request for an extension of time to comment and postponement of
the hearing, which was denied for failure to state good cause. On June 19, 2015, Finance
submitted a second request for an extension of time and postponement of the hearing, which was
approved for good cause shown. On July 20, 2015, the claimants and Finance submitted
comments on the draft proposed decision.?

On June 26, 2015, claimants filed 14-TC-04. 3 On August 14, 2015, 14-TC-04 was deemed
complete and consolidated with 14-TC-01 and the consolidated claim was named “CAASPP.”
No party or interested party filed comments on 14-TC-04. On August 20, 2015, claimants
requested a postponement of hearing from the December 3, 2015 hearing date to January 22,
2016, which was granted for good cause shown.

On November 13, 2015, Commission staff issued the draft proposed decision for the
consolidated test claim.** On December 4, 2015, claimants filed written comments on the draft
proposed decision.’®> On December 17, 2015, Claimant’s submitted a late declaration and
supporting documentation.

Commission Responsibilities

Under article X111 B, section 6 of the California Constitution, local agencies and school districts
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of
service. In order for local government to be eligible for reimbursement, one or more similarly
situated local agencies or school districts must file a test claim with the Commission. “Test
claim” means the first claim filed with the Commission alleging that a particular statute or
executive order imposes costs mandated by the state. Test claims function similarly to class
actions and all members of the class have the opportunity to participate in the test claim process
and all are bound by the final decision of the Commission for purposes of that test claim.

% Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015.
10 Exhibit H, Claimants’ Late Rebuttal on 14-TC-01, filed May 11, 2015.
11 Exhibit 1, Draft Proposed Decision on 14-TC-01.

12 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01; Exhibit K,
Finance’s Comments on Draft Proposed Decision on 14-TC-01.

13 Exhibit B, Test Claim 14-TC-04.
14 Exhibit L, Draft Proposed Decision on 14-TC-01 and 14-TC-04.
15 Exhibit M, Claimants’ Comments on Draft Proposed Decision, 14-TC-01 and 14-TC-04.

16 Exhibit N, Late Declaration and Supporting Documentation filed December 17, 2015.
Because it is late and is unnecessary to the analysis in the proposed test claim decision, which
finds a state-mandated new program or higher-level of service and costs mandated by the state
based on similar declarations and supporting documentation submitted by other co-claimants,
this filing will not be addressed in this decision.
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The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes
over the existence of state-mandated programs within the meaning of article XIII B, section 6. In
making its decisions, the Commission cannot apply article XI1I B as an “equitable remedy to
cure the perceived unfairness resulting from political decisions on funding priorities.”*’

Claims

The following chart provides a brief summary of the claims and issues raised and staff’s

recommendation.

Subject

Description

Staff Recommendation

Education Code sections
60602; 60602.5; 60603;
60611, as added or
amended by Statutes
2013, chapter 489, and
Statutes 2014, chapter
327; California Code of
Regulations, title 5,
sections 850; 862.5, as
amended by Register
2014, Nos. 6, 30, and
35.

Education Code sections 60602
and Section 60602.5, state the
intent of the Legislature to
provide statewide testing.

Education Code section 60603
provides definitions of key terms
“[a]s used in this chapter,”
including, but not limited to,
“achievement test,” “computer-
based assessment,” “field test,”
and “local educational agency.”

Education Code section 60611
states that a local educational
agency (LEA), including its
staff, shall not carry on any
program for the sole purpose of
test preparation of pupils for the
statewide pupil assessment
system.

Section 850 of the regulations is
also a definitional section,
providing for
“accommodations,”
“achievement tests,” and more.

Section 862.5 of the regulations
provides for funding to be
apportioned to each LEA based
on the number of pupils.

Deny — Education Code sections
60602 and 60602.5, as added or
amended, contain only
Legislative intent language.
Education Code section 60603
and section 850 of the
regulations, as amended, are
definitional; Education Code
section 60611 is prohibitive;
section 862.5 of the regulations
provides for funding for the
program to be apportioned to
each LEA,; none of these
sections contain any mandatory
language.

Education Code sections
60604; 60612; 60642.6;
60643; 60643.6; 60648;
60648.5; 60649; and

Sections 60604, 60612, 60642.6,
60648, 60648.5, 60649, and
60810, to the extent they contain
any mandatory or directory

Deny — Sections 60604, 60612,
60642.6, 60643, 60643.6, 60648,
60648.5, 60649, and 60810
impose new activities only on

17 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802.
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60810, as added or
amended by Statutes
2013, chapter 489, and
Statutes 2014, chapter
327.

language, are directed toward the
Superintendent of Public
Instruction, the State Board of
Education, or the California
Department of Education (CDE).

Section 60643 provides the
requirements of contracts
entered into between CDE and
“the contractor or contractors of
the achievement tests provided
for in Section 60640.”

Section 60643.6 provides that an
LEA shall be reimbursed by the
contractor for any unexpected
expenses incurred due to
scheduling changes that resulted
from the late delivery of testing
materials.

state entities and the contractor,
rather than local governments.

Education Code sections
60607; 60610; 60641;
99300; and 99301, as
added or amended by
Statutes 2013, chapter
489, and Statutes 2014,
chapter 327; California
Code of Regulations,
title 5, sections 851,
853.5, 853.7, 855, 859,
862, and 863, as
amended by Register
2014, Nos. 6, 30, and
35.

Section 60607 replaces “STAR”
with “CAASPP.”

Section 60610 and section 60641
are amended to expressly include
charter schools in statewide
testing.

Section 99300 and 99301 were
amended to clarify that CAASPP
replaces STAR, with respect to
the Early Assessment Program.

Section 851 of the regulations
provides for the timing of the
CAASPRP tests, and expressly
includes charter schools.

Sections 853.5 and 853.7 of the
regulations provide for universal
tools and designated supports,
which “shall be permitted” to
students taking the CAASPP,
and accommodations, which are
required by a pupil’s
Individualized Education
Program (IEP) or Section 504
plan.

Section 855 of the regulations

Deny — Education Code sections
60607; 60610; 60641; 99300;
and 99301, as amended, and
California Code of Regulations,
title 5, sections 851, 853.5,
853.7, 855, 859, 862, and 863, as
amended by Register 2014, Nos.
6, 30, and 35, involve only
clarifying or consistency
changes, and do not impose any
new requirements on school
districts.
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describes the timing of the
CAASPRP tests.

Section 859 of the regulations
provides for a CAASPP Test
Security Agreement and
CAASPP Test Security
Affidavit, and describes the
persons required to agree to and
sign these documents.

Section 862 of the regulations
provides for the annual
apportionment information
report, including certain data, to
be made available to school
districts.

Section 863 of the regulations
provides for CAASPP pupil

reports to be shared with parents.

Education Code section
60640, as amended by
Statutes 2013, chapter
489 and Statutes 2014,
chapter 32, and
California Code of
Regulations, title 5,
sections 853 and 857 as
amended by Register
2014, No. 35.

Education Code section 60640
describes the contents of the
CAASPP. Section 853, as
amended by Register 2014, No.
35, states that the primary mode
of administration of the
CAASPP shall be via computer,
and section 857 requires the
LEA CAASPP coordinator to
ensure current and ongoing
compliance with the minimum
technology requirements
identified by the Smarter
Balanced Assessment
Consortium.

Partially Approve — The test
claim statutes and regulations
require that the new CAASPP
assessments shall be
administered on computers.
Staff finds that LEASs are
mandated by the state to
Beginning January 1, 2014,
provide “a computing device, the
use of an assessment technology
platform, and the adaptive
engine” to administer the
CAASPP assessments to all
pupils via computer, which
includes the acquisition of and
ongoing compliance with
minimum technology
requirements; and, beginning
February 3, 2014, the LEA
CAASPP coordinator shall be
responsible for assessment
technology, and shall ensure
current and ongoing compliance
with minimum technology
specifications as identified by
the CAASPP contractor(s) or
consortium. These activities are
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reimbursable to the extent LEAS
utilize general revenue-limited
funds to pay for those incurred
COSts.

California Code of
Regulations, title 5,
sections 852, 853, 857,
858, 861, and 864, as
amended by Register
2014, Nos. 6, 30, and
35.

These sections, as amended,
provide for reporting and
informational requirements
pertaining to the CAASPP tests;
ensuring test preparation and
security; and require compliance
with instructions or manuals
provided by the CAASPP
contractor.

Partially Approve — Several
activities required by these
regulatory sections are new, as
compared with prior law.
Specifically, staff finds that
school districts are mandated by
the state to:

* Beginning February 3, 2014,
notify parents or guardians each
year of their pupil’s participation
in the CAASPP assessment
system, including notification
that notwithstanding any other
provision of law, a parent’s or
guardian’s written request to
excuse his or her child from any
or all parts of the CAASPP
assessments shall be granted.

* Beginning February 3, 2014,
score and transmit the CAASPP
tests in accordance with manuals
or other instructions provided by
the contractor or CDE.

* Beginning February 3, 2014,
identify pupils unable to access
the computer-based version of
the CAASPP tests; and report to
the CAASPP contractor the
number of pupils unable to
access the computer-based
version of the test.

* Beginning February 3, 2014,
report to CDE if a pupil in grade
2 was administered a diagnostic
assessment in language arts and
mathematics that is aligned to
the common core academic
content standards pursuant to
Education Code section 60644.

* Beginning February 3, 2014,
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comply with any and all requests
from CAASPP contractors, and
abide by any and all instructions
provided by the CAASPP
contractor or consortium,
whether written or oral, that are
provided for training or provided
for in the administration of a
CAASPRP test.

Analysis

A. Many of the Code Sections and Regulations Pled Do Not Contain Mandatory or
Directory Language; Do Not Impose Any Activities on Local Government; or Are Not
New, and Thus, Do Not Mandate a New Program or Higher Level of Service Within the
Meaning of Article X111 B, Section 6 of the California Constitution.

1. Education Code sections 60602, 60602.5, 60603, and 60604, 60611, 60612,
60642.6, 60643, 60643.6, 60648, 60648.5, 60649, and 60810; and California Code
of Regulations, title 5, sections 850 and 862.5, do not contain any mandatory or
directory provisions, or are directed toward state entities or other actors, and
therefore do not impose any mandated activities on local government.

Education Code sections 60602, 60602.5, 60603, and 60604, 60611, 60612, 60642.6, 60643,
60643.6, 60648, 60648.5, 60649, and 60810; and sections 850 and 862.5 of the regulations, do
not impose any required activities on local government. These sections state the Legislature’s
intent to provide a system of individual assessment of pupils, define terms of the CAASPP
program, and provide for the apportionment of funds for the program; or, are directed to state
agencies. Although these code sections and regulations provide background and help explain the
scope of the program, they do not, themselves, impose any required activities on local school
districts.

2. Education Code sections 60607, 60610, 60641, 99300, and 99301 as added or
amended by Statutes 2013, chapter 489 and Statutes 2014, chapter 327, and
California Code of Regulations, title 5, sections 851, 853.5, 853.7, 855, 859, 862,
and 863 as amended by Register 2014, Nos. 6, 30, and 35 do not impose any new
activities or costs on school districts.

In Lucia Mar, the Court held a mandated activity must be new when compared with the legal
requirements in effect immediately before the enactment of the test claim statute or executive
order, to impose a new program or higher level of service.®

Here, the requirements of sections 60607, 60610, 60641, 99300, 99301, and sections 851, 853.5,
853.7, 855, 859, 862, and 863 of the regulations do not impose new activities on school districts.

a) Education Code section 60607, regarding the inclusion of the CAASPP results in
a pupil’s permanent school record, does not impose new requirements.

18 LLucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
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Section 60607, as amended, is substantially the same as the former section, with only minor,
non-substantive changes. The only change to subdivision (a) is the replacement of “STAR” with
“MAPP.” Other changes include substituting “local educational agencies” for “schools” in
subdivision (b), and “MAPP” for “statewide pupil assessment program” in subdivision (b), and
“California Standards Test” in subdivision (c).!° In each case “MAPP” was then amended to
“CAASPP” by Statutes 2014, chapter 327.2° These changes are non-substantive in nature;
subdivision (a) requires that schools or school districts must maintain each pupil’s “individual
record of accomplishment,” but prior section 60607 imposed the same requirement.?

b) Education Code sections 60610 and 60641 do not impose new requirements.

Sections 60610 and 60641, and California Code of Regulations, title 5, section 851, as amended,

expressly include charter schools in a school district’s testing program, and make other clarifying
changes that are not new, with respect to prior law. These changes do not impose new activities

on local government.

c) Education Code sections 99300 and 99301, regarding the Early Assessment
Program and the provision of the CAASPP results to the Chancellor of the
Community Colleges, do not impose any new requirements on school districts.

Sections 99300 and 99301, as amended, make clarifying changes to the Early Assessment
Program that do not impose any new activities on local government. Section 99300 does not
contain any mandatory or directory language aimed at local government, and primarily states the
intent of the Legislature with respect to the EAP. Amended section 99301 replaces “the
California Standards Test (CST) and the augmented CST” with “grade 11 assessment” or
“assessment” or “assessment referenced in Section 60641,” in accordance with section 99300,
discussed above. The amendment makes no substantive change to the requirement to provide
results to the Chancellor, or to participating community college districts’ requirements to use the
assessments to provide diagnostic advice or for placement purposes. Therefore, this
requirement, though now applicable to a successor academic achievement test, is not new.

d) California Code of Regulations, title 5, section 851, as amended by the test claim
requlations addresses general pupil testing requirements and prohibitions, and
does not impose any new requirements on school districts.

Section 851 of the regulations generally requires LEAs to administer the assessments to each of
its pupils within a specified window of time, and to make arrangements for testing pupils in
alternative education programs or programs conducted off campus. As amended by the test
claim regulations, section 851 now refers to “LEAS” instead of “school districts” and states that
LEAs “may administer the primary language test pursuant to Education Code section 60640...”%2

19 Education Code section 60640 (Stats. 2013, ch. 489).
20 Education Code section 60640 (Stats. 2014, ch. 327).

21 Compare Education Code section 60607(a) (Stats. 2004, ch. 233) with Education Code section
60607(a) (Stats. 2013, ch. 489; Stats. 2014, ch. 327).

22 California Code of Regulations, title 5, section 851 (Register 2014, No. 35).
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In addition, the amended section expressly includes charter schools in an LEA’s testing schedule,
but charter schools were already required to participate in statewide testing under prior law.?3

These changes do not result in any new mandated activities. Nearly all changes to section 851
are non-substantive, and in fact, make the primary language test, which was formerly mandatory,
permissive.

e) California Code of Regulations, title 5, sections 853.5 and 853.7, as added and
amended by the test claim requlations, address universal tools, designated
supports, and accommodations for pupils taking the CAASPP, and do not impose
any new requirements on school districts.

As amended by the test claim regulations, sections 853.5, and 853.7, for English learners,
provide for the use of both “embedded” and “non-embedded” testing aids, called “universal
tools, designated supports, and accommodations.” “Embedded” means a resource, whether a
universal tool, designated support, or an accommodation, that is part of the assessment
technology platform for the computer-based CAASPP tests.?#2° In other words, an embedded
support is by definition built into the computer-based tests, or the computers themselves that are
used for testing, and therefore the provisions in section 853.5(a), (c), and (e), requiring
embedded universal tools, designated supports, and accommodations, respectively, do not
require any activity of school districts, other than providing a computing device and the use of an
assessment technology platform as required by Education Code section 60640, which is
discussed below.

“Non-embedded” means a resource that is not part of the technology platform for the computer-
based CAASPP tests, and “universal tools” means that those resources are available to all
pupils.?® The plain language of sections 853.5(b) and (d), however, describing non-embedded
universal tools, and non-embedded designated supports, states that “all pupils shall be permitted
the following...” The language does not require a school district “to provide” these materials, as
it does in subdivision (f) for non-embedded accommodations. Thus, the plain language of this
regulation does not require school districts to incur any new costs to provide, furnish, or supply
these materials. Additionally, “designated supports” are “resources which the pupil regularly
uses in the classroom for instruction and/or assessment(s) and that are available for use by any
pupil for whom the need has been indicated, prior to the assessment administration, by an
educator or group of educators or specified in a pupil’s IEP or Section 504 plan.” 2’ Permitting a
pupil to use a non-embedded designated support that is already used regularly in the classroom is

23 Education Code section 60640, as last amended by Statutes 2009-2010, chapter 2
(5th Ex Sess.); Education Code section 47605, as last amended by Statutes 2008, chapter 179.

24 California Code of Regulations, title 5, section 850(m).

2 Exhibit N, Matrix entitled “Universal Tools, Designated Supports, and Accommodations for
the California Assessment of Student Performance and Progress for 2014-15,” revised
March 12, 2015.

26 California Code of Regulations, title 5, section 850(aa) and (q).
27 California Code of Regulations, title 5, section 850(k) (Register 2014, No. 35).
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not new. Accordingly, staff finds that section 853.5(b) and (d), as amended by the test claim
regulations, does not require school districts to incur any new costs.

Section 853.5(f), as amended by the test claim regulations, requires the school district “to
provide” certain non-embedded accommodations on the CAASPP tests when specified in a
pupil’s IEP or Section 504 plan. “Accommodations” means “resources documented in a pupil’s
IEP or Section 504 Plan which the pupil regularly uses in the classroom for instruction and/or
assessment(s) and that are either utilized in the assessment environment or consist of changes in
procedures or materials that increase equitable access during the assessment and that cannot
fundamentally alter the comparability of scores.”?

Under existing state and federal law, pupils with disabilities are guaranteed the right to receive a
free and appropriate public education, including special education and related services that are
identified in the pupil’s IEP.?° Federal law, in the No Child Left Behind Act (NCLB), also
requires that all students participate in the standardized assessments, and that “the reasonable
adaptations and accommaodations for students with disabilities ... necessary to measure the
academic achievement of such students relative to State academic content and State student
academic achievement standards” shall be provided.*® And, under prior state law, former
Education Code section 60604 required that individuals with exceptional needs “shall be
included in the testing requirement [of the STAR exam]. . . with appropriate accommodations in
administration, where necessary. . . .”3! Thus, providing a non-embedded accommodation to a
pupil with a disability does not require a school district to provide a new resource or cost, when
the resource is already required by the pupil’s IEP.

Section 853.5(g), as amended, provides that an LEA may submit a request in writing to the CDE
prior to the administration of a CAASPP test for approval for the use of an individualized aid.
However, the authorization to request an accommodation that is already provided in the IEP or
504 Plan is not new. Prior law also provided that if a variation was not listed in the regulation,
the school district or pupil’s IEP team may submit to the CDE for review of the proposed
variation.32

Register 2014, No. 35 restated the substance of section 853.5(c) and (d), describing embedded
and non-embedded designated supports, in new section 853.7, which applies exclusively to
English learner pupils.®® Section 853.7 continues the requirements of section 853.5, as amended
by Register 2014, No. 6, without interruption and therefore no new activities are imposed.

28 California Code of Regulations, title 5, section 850(a).

29 20 United State Code section 1400(d); 34 Code of Federal Regulations,
sections 300.340-300.350; Education Code section 56000 et seq.

30 20 United States Code section 6311(0)(3)(C)(ix).

31 Former Education Code section 60640, as amended by Statutes 2009-2010, 5th Ex. Sess.,
chapter 2.

32 Former California Code of Regulations, title 5, section 853.5(f) (Register 2011, No. 15).

33 Compare California Code of Regulations, title 5, section 853.5 (Register 2014, No. 30) with
California Code of Regulations, title 5, section 853.5 (Register 2014, No. 35). See also
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f) California Code of Regulations, title 5, section 855, as amended by the test claim
requlations, describes the timing of the CAASPP tests, and does not impose any
new requirements on school districts.

As amended by Register 2014, No. 6, section 855 provides for the testing window for the 2013-
2014 CAASPP field test, described below, and for the CST, CMA, and CAPA. Although section
855 contains mandatory language (*“shall administer” and “shall be administered”), reading the
section in context, it does not itself mandate providing the tests. Moreover, prior section 855
also described the timing of the various tests required under the STAR program. Therefore, no
new requirements or activities are imposed by the amendments to section 855.

g) California Code of Regulations, title 5, section 859, as amended by the test claim
reqgulations, addresses the security agreement and affidavit for the CAASPP tests,
and does not impose any new requirements on school districts.

Section 859 provides for a CAASPP Test Security Agreement and CAASPP Test Security
Affidavit, and requires that certain individuals agree to and sign the agreement and the affidavit,
as applicable. Much of the content, and the persons required to sign, are substantially the same
as the STAR Test Security Agreement and STAR Test Security Affidavit, provided for under the
prior section, except that amended section 859 contains certain provisions more applicable to
electronic media than paper tests. However, the activity required of school districts is to ensure
that all coordinators, examiners, translators, proctors, and scribes agree to and sign the security
agreement or affidavit, as specified. The changes to the content of the agreement do not alter the
scope of the activity required. Therefore, amended section 859 does not impose any new
activities on local government.

h) California Code of Regulations, title 5, section 862, as amended by the test claim
requlations, governs the apportionment information report, and does not impose
any new requirements on school districts.

Prior section 862 provides for an annual apportionment information report, including certain
information about the number of pupils enrolled and tested and the number of pupils
administered any portion of the CAASPP using paper and pencil assessments, and the number of
pupils administered a diagnostic assessment pursuant to Education Code section 60644. As
amended, section 862 requires the LEA CAASPP coordinator to certify the accuracy of the
apportionment information report, rather than the district superintendent, as provided under prior
law.** Though the person certifying has changed, there are no new requirements imposed on
school districts by section 862, as amended.

i) California Code of Regulations, title 5, section 863, as amended by the test claim
requlations, addresses CAASPP pupil reports and cumulative record labels, and
does not impose any new activities on school districts.

California Code of Regulations, section 863, as amended, changes “school district” to “LEA”,
and requires an LEA to “forward or transmit pupil results for the tests conducted pursuant to

California Code of Regulations, title 5, section 853.7 (Register 2014, No. 35); Exhibit N,
CAASPP Final Statement of Reasons, page 2.

3 California Code of Regulations, title 5, section 862 (Register 2014, No. 6.).
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Education Code section 60640 to each pupil’s parent or guardian within 20 working days,” and
states that schools are responsible for “maintaining pupil’s scores with the pupil’s permanent
school records...” and “forwarding or transmitting” the results to schools to which pupils
matriculate or transfer.® These are clarifying and consistency changes, and do not alter the
scope of activities required of the schools and school districts. Therefore, there are no new
required activities imposed by this amended section.

B. Education Code Section 60640 and Sections 852, 853, 857, 858, 861, and 864 of the Title
5 Regulations, as Amended by the Test Claim Statutes and Regulations, Require School
Districts to Perform Some New Activities That Were Not Required Under Prior Law.

1. Education Code section 60640, as amended by Statutes 2013, chapter 489,
beginning January 1, 2014, and interpreted in light of the implementing
regulations imposes a new requirement to administer the CAASPP assessments
to all pupils via computer, which includes the acquisition of and ongoing
compliance with minimum technology requirements.

Section 60640, as amended, replaces the STAR exam with CAASPP, beginning in the 2013-
2014 school year. Grades 2, 9, and 10 are no longer required to take the annual assessments
previously required,® and the California Modified Assessment is no longer necessary with the
appropriate “universal tools” and “designated supports” available within the computer adaptive
Smarter Balanced tests.®” For the 2013-2014 school year, the Smarter Balanced assessments in
English language arts and mathematics “shall be a field test only,” meaning that the results will
not be used for state and federal accountability purposes.®® The full administration of the
CAASPP test began in Spring 2015.%°

a) Many of the plain-language requirements in section 60640, as amended by the test
claim statutes, are not new, or require a lower level of service when compared to

prior law.

Many of the requirements in section 60640, as amended, are not new or require a lower level of
service. For example, the requirement to administer a statewide assessment pursuant to section
60640(b), (f), (9), and (k) is no different from that under prior law, and in fact represents a lower
level of service. The subject matter of the assessments under the prior law is substantively the
same as under CAASPP, but because pupils in grades 2, 9, and 10 are no longer required to
participate in the English and mathematics assessments, the number of pupils required to be
assessed under sections 60640(f) and 60640(b) is fewer than that required under former sections

% California Code of Regulations, title 5, section 863 (Register 2014, No. 6.).
3 Assembly Third Reading, AB 484, as amended May 24, 2013.

37 See Exhibit N, California Modified Assessment Pilot Test, California Department of
Education.

38 Education Code section 60640(b) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).

39 Exhibit N, Field Test — Smarter Balanced Assessment Consortium; Report and
Recommendations for the Full Implementation of Smarter Balanced Summative Assessments,
page 12.
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60640 and 60642.5.4C Moreover, section 60640(b)(1)(B) explains that “[i]n the 2013-14 school
year, the consortium summative assessment in English language arts and mathematics shall be a
field test only...” The field test is not intended to include all of the otherwise-applicable
components of the assessments, and indeed the field test was implemented in that manner.*
Therefore, the requirements of section 60640 for the 2013-2014 school year to administer the
field test assessments to all eligible pupils are a lower level of service, and not new, except with
respect to the use of computers, as discussed below.

b) LEAs are newly required, however, to provide “a computing device, the use of an
assessment technology platform, and the adaptive engine” to administer the
CAASPP assessments to all pupils via computer, which includes the acquisition
of and ongoing compliance with minimum technology requirements.

Notwithstanding that the general requirements of 60640 to administer the tests are not new, there
IS a new requirement inherent in the administration of the new CAASPP tests via computer,
which is best understood when interpreted in light of sections 850, 853, and 853.5 of the
implementing regulations.*?> The Assembly Appropriations Committee explains that “these
assessments are designed to be online and computer adaptive as opposed to the paper - and -
pencil STAR assessments currently administered to pupils.”*

Additionally, the definitions found in section 60603 and section 850 of the regulations,
demonstrate the Legislature’s intent that the new assessments are to be computer-based, and
section 853 of the regulations, as amended by Register 2014, No. 35, states that the “primary
mode of administration of a CAASPP test shall be via a computing device, the use of an
assessment technology platform, and the adaptive engine.”** And, the LEA CAASPP
coordinator is required by section 857 of the regulations to “ensure current and ongoing
compliance with the minimum technology specifications as identified by the CAASPP
contractors.”*®

40 Compare former Education Code section 60640(b) (Stats. 2009-2010, 5th Ex. Sess., ch. 2)
with Education Code section 60642.5 (Stats. 2008, ch. 752). See also, former Education Code
section 60603 (Stats. 2004, ch. 233).

41 Education Code section 60640(f)(2) (Stats. 2013, ch. 489); Education Code section 60603
(Stats. 2013, ch. 489). See also, Exhibit N, Report and Recommendations for the Full
Implementation of Smarter Balanced Summative Assessments, pages 16; 41; Smarter Balanced
Field Test Questions and Answers, page 1.

42 California Code of Regulations, title 5, section 850, 853, 853.5, and 857 are evaluated
independently elsewhere in this analysis; these sections are discussed here only to the extent that
they help to elucidate the requirements of section 60640 with respect to the acquisition and
ongoing maintenance of adequate minimum technology requirements to administer the
CAASPP.

43 Exhibit N, AB 484, Appropriations Committee Analysis, page 1.
44 California Code of Regulations, title 5, section 853(b) (Register 2014, No. 35).
45 California Code of Regulations, title 5, section 857 (Register 2014, No. 6).
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Therefore, staff finds that Education Code section 60640, as amended by Statutes 2013, chapter
489, beginning January 1, 2014, and interpreted in light of sections 850, 853, 853.5, and 857 of
the regulations, imposes a new requirement to provide “a computing device, the use of an
assessment technology platform, and the adaptive engine” to administer the CAASPP
assessments to all pupils via computer, which includes the acquisition of and ongoing
compliance with minimum technology requirements.

2. California Code of Regulations, title 5, section 852, as amended by Register 2014,
No. 6, imposes a new requirement on school districts to provide an annual
parental notification of CAASPP testing containing information about the test
and information on the right to request an exemption from testing for their
child.

Prior section 852 of the regulations provided for a parental exemption from the annual statewide
testing.*® These provisions have remained, with clarifying changes, but as amended by the test
claim regulations, section 852 now also requires school districts to notify parents each year of
their pupil’s participation in the CAASPP testing, and that notification must include “a notice of
the provisions outlined in Education Code section 60615 pertaining to a parental exemption
request.*’

Staff finds that section 852, as amended, requires school districts, beginning February 3, 2014, to
notify parents or guardians each year of their pupil’s participation in the CAASPP assessment
system, including notification that notwithstanding any other provision of law, a parent’s or
guardian’s written request to exempt his or her child from any or all parts of the CAASPP
assessments shall be granted.

3. California Code of Regulations, title 5, section 853, as amended by Register 2014,
Nos. 6, 30, and 35, imposes a new requirement on school districts to score and
transmit the CAASPP tests in accordance with the manuals or other instructions
provided by the contractor or CDE, and to identify pupils, if applicable, who are
unable to access the computer-based version of the test.

Prior section 853 provided that the STAR tests shall be administered and returned by school
districts in accordance with the manuals or other instructions provided by the contractor,
including instructions for administering the test with variations, accommodations, and
modifications. As amended by Register 2014, No. 6, effective February 3, 2014, the section now
requires that the CAASPP tests be “administered, scored, transmitted, and/or returned” by
“LEAS” (replacing “school districts™) in accordance with the instructions provided by the
contractor “or CDE.” The amended section also provides that “an LEA may utilize a paper-
pencil version of any [computer based test (CBT)] of the CAASPP assessment system... if the
LEA identifies the pupils that are unable to access the CBT version of the test.”

Staff finds that section 853 imposes new requirements on school districts to score and transmit
the tests in accordance with manuals and instructions provided by the contractor or CDE. The

46 See Exhibit N, February 2014 Emergency Regulations, page 12.
47 California Code of Regulations, title 5, section 852(a-b).
48 California Code of Regulations, title 5, section 853 (Register 2014, No. 6).
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prior regulation did not require school districts to score and transmit the tests to the contractor or
CDE.

4. California Code of Regulations, title 5, section 857, as amended by Register 2014,
Nos. 6 and 35, impose new requirements on the school districts and LEA
CAASPP coordinators to identify pupils unable to access the computer-based
version of the CAASPP tests; report to the CAASPP contractor the number of
pupils unable to access the computer-based version of the test; ensure current
and ongoing compliance with the minimum technology specifications; and to
ensure the training, required for the new computer based assessment, of test site
coordinators who will oversee the test administration at each school site.

Section 857, as amended by the test claim regulations, is not substantially different from prior
law, with respect to designating an LEA CAASPP coordinator to serve as the LEA representative
and liaison between the LEA and the contractor and between the LEA and CDE for all matters
relating to CAASPP. These activities are identical to those imposed by former section 857(a) on
the district STAR coordinator under prior law.*® However, as amended by the test claim
regulations, section 857(a) requires the superintendent of each school district to identify pupils
unable to access the computer-based version of the CAASPP tests; and to report to the CAASPP
contractor the number of pupils unable to access the computer-based version of the test.>® These
requirements were not imposed by prior law and are new. In addition, section 857(c) and (d)
requires the CAASPP coordinator to “ensure current and ongoing compliance with the minimum
technology specifications as identified by the CAASPP contractor(s) or consortium.” These
activities are newly required.

Accordingly, staff finds that section 857, as amended by Register 2014, Nos. 6, 30, and 35,
beginning February 3, 2014, requires school district superintendents to identify pupils unable to
access the computer-based version of the CAASPP tests and to report to the CAASPP contractor
the number of pupils unable to access the computer-based version of the test. The regulation
also requires the LEA CAASPP coordinator to “ensure current and ongoing compliance with the
minimum technology specifications as identified by the CAASPP contractor(s) or consortium.”

5. California Code of Regulations, title 5, section 858, as amended by Register
2014, Nos. 6 and 35 imposes new requirements on school district CAASPP test
site coordinators to be responsible for ensuring that all designated supports,
accommodations, and individualized aids are entered into the registration
system, and to be responsible for the training required for the new computer-
based assessment of test examiners, translators, proctors, and scribes.

The activities of designating a CAASPP test site coordinator, and the duties imposed on that
person, are not new; a STAR test site coordinator was required under prior law, with similar
duties and scope of responsibility.

However, a new activity is imposed by section 858(d), as amended by Register 2014, No. 35
beginning August 27, 2014, to provide that the CAASPP test site coordinator “shall be

49 Register 2011, No. 15.
%0 California Code of Regulations, title 5, section 857(a) (Register 2014, No. 6).
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responsible for ensuring that all designated supports, accommodations and individualized aids
are entered into the registration system . .. .” This activity was not required under prior law.

6. California Code of Regulations, title 5, section 861, as amended by Register
2014, No. 6 imposes a new requirement on school districts to report to CDE if a
pupil in grade 2 was administered a diagnostic assessment in language arts and
mathematics that is aligned to the common core academic content standards.

As amended by Register 2014, No. 6, section 861(a) requires school districts to report “any and
all program and demographic pupil data requested by CDE...” for inclusion in the California
Longitudinal Pupil Achievement Data System (CALPADS.)*! And section 861(c) requires
school districts to ensure that the CALPADS data elements are up to date and accurate prior to
registration and throughout the testing window. The “program and demographic pupil data”
collected for CALPADS is not substantively different from what was required to be collected
under the STAR program.

However, the activity required by section 861(b)(5), to report to CDE if a pupil in grade 2 was
administered a diagnostic assessment in language arts and mathematics that is aligned to the
common core academic content standards pursuant to Education Code section 60644, is a new
reporting requirement.

7. California Code of Regulations, title 5, section 864, as amended by Register
2014, No. 6, imposes a new requirement on school districts to comply with any
and all requests from CAASPP contractors and abide by any and all
instructions provided by the CAASPP contractor or consortium.

Former California Code of Regulations, title 5, section 864, addressed the reporting of test
scores. As repealed and replaced by Register 2014, No. 6, section 864 now provides that an
LEA is an agent of CDE for purposes of the CAASPP program, and that in order for the state to
meet its obligations in the development, administration, and security of valid and reliable tests,
LEAs shall:

(1) comply with any and all requests from CAASPP contractor(s) in accordance
with Education Code section 60641; and

(2) abide by any and all instructions provided by the CAASPP contractor or
consortium, whether written or oral, that are presented for training or provided
for in the administration of a CAASPP test.

These requirements, though non-specific, are newly required by the amended section,
beginning February 3, 2014.

C. The New Requirements Impose a State-Mandated New Program or Higher Level of
Service on School Districts.

Finance argues that the CAASPP program, like the STAR testing program that preceded it, is not
mandated by the state, but is required to meet federal program requirements and was enacted to
avoid a loss of federal funding. The claimants counter that the STAR test claim determined that

I CALPADS is a longitudinal data system used to maintain individual-level data including
student demographics, course data, discipline, assessments, staff assignments, and other data for
state and federal reporting.
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some of the testing requirements were a reimbursable mandate, notwithstanding the underlying
federal requirement to administer standardized academic assessments; and that the STAR Il and
111 test claim did not reach the federal mandate issue. And, the claimants argue, “regardless of
whether STAR itself was a federal mandate, CAASPP certainly is not.” The claimants reason
that “California was compliant with NCLB’s requirement to administer assessments to determine
students’ levels of academic achievement under STAR...[but the Legislature] chose — without
any change to NCLB - to adopt a new assessment regime that was much more expansive (and
expensive).”>?

Fundamentally, NCLB is an incentive program, consistent with “the vast bulk of cost-producing
federal influence on government at the state and local levels [being] by inducement or incentive
rather than direct compulsion.”>® States are required to comply with NCLB to receive federal
funding for education.

However, even if NCLB imposes a federal mandate on the states to provide “a set of high-
quality, yearly student academic assessments” in mathematics, reading or language arts, and
science, the new activities required by the test claim statutes and regulations go beyond that
requirement, are mandated by state law, and do not impose costs mandated by the federal
government.

In addition, the new mandated activities are unique to government in that they are only required
of school districts and they provide a service to the public “to provide assessments that can assist
teachers, administrators, students and parents/guardians with a better understanding of college
and career readiness.”>*

Accordingly, the activities required by the test claim statutes and regulations impose a state-
mandated a new program or higher level of service on school districts.

D. There Are Costs Mandated by the State Pursuant to Government Code Section 17514,
beginning January 1, 2014.

Staff finds that the state has appropriated funds in the Budget Acts for 2014-2015 and 2015-
2016, which are apportioned by the State Board of Education (SBE) to school districts for
several pupil assessment programs, including CAASPP. Based on the plain language of these
statutes, these funds are specifically intended to fund the costs of the mandated activities for
CAASPP. However, as explained below, the additional funding is not sufficient as a matter of
law to fund the costs of the mandate, and therefore Government Code section 17556(e) does not
apply to deny the test claim. Accordingly, staff finds that school districts have incurred

52 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 5.
%3 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 73.

% Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 8.

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875; See also, Long Beach Unified
School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172, where the court finds that
“education in our society is considered to be peculiarly governmental function”; that “public
education is administered by local agencies to provide service to the public”; and that, therefore,
“public education constitutes a ‘program’ within the meaning of Section 6.”
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increased costs mandated by the state, within the meaning of article X111l B, section 6 and
Government Code section 17514, beginning January 1, 2014.

1. Some of the funding apportioned to school districts for costs incurred for CAASPP
from January 1, 2014, to June 30, 2014 is specifically intended to fund the costs of
the new mandated activities, but the funding is not sufficient as a matter of law to
fund the costs of the mandate so Government Code section 17556(e) does not apply
to deny the claim.

Finance argues that several statutes have appropriated funds to pay for CAASPP and that
Government Code section 17556(e) applies to deny the test claim. For Government Code
section 17556(e) to apply, the Commission must find, based on substantial evidence in the
record, *® that:

e A statute appropriates additional revenue that was specifically intended to fund the costs
of the state mandate, and

e The funds appropriated and apportioned to school districts are in an amount sufficient to
fund the cost of the state mandate.

a) Statutes enacted in 2013, including the 2013-2014 Budget Act, appropriated funds
that may be applied to the mandate but are not specifically intended to fund the costs
of the mandate within the meaning of Government Code section 17556(e).

Finance asserts that the 2013-2014 Budget Act (Line Items 6110-113-0001 and 6110-113-0890),
and Statutes 2013, chapter 48, appropriated funds to school districts for fiscal year 2013-2014,
which Finance alleges are specifically intended and available to cover costs of this mandated
program within the meaning of Government Code section 17556(e). >’

Staff finds, however, that in Line Items 6110-113-0001 and 6110-113-0890, none of the
revenues are specifically intended to cover the costs of the mandated activities for the CAASPP
program within the meaning of Government Code section 17556(e). CAASPP did not yet exist
when the 2013-2014 Budget Act was written. Moreover, the funds appropriated in Line Items
6110-113-0001 and 6110-113-0890 were appropriated for contract costs incurred for other pupil
assessment programs (California English Language Development Test, the California High
School Exit Examination, and STAR), and were not specifically intended to fund the cost of the
mandated CAASPP activities.

Similarly, although Statutes 2013, chapter 48 recognizes the pending improvements in internet
connectivity that may be necessary to administer computer-based assessments, such as CAASPP,
the $1.25 billion in Common Core implementation funding is not required to fulfill those needs
first. The statute states that “Funding apportioned pursuant to this section is specifically
intended to fund, and shall first be used to offset, the costs of any new programs or higher levels
of service associated with implementation of the academic content standards...pursuant to
Sections 60605.8, 60605.85, 60605.10, 60605.11, and 60811.3...”° Therefore, the first priority

% Government Code section 17559(b); Topanga Assoc. for a Scenic Community v. County of Los
Angeles (1974) 11 Cal.3d 506, 514-515.

57 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 3.
%8 Statutes 2013, chapter 48.
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for the funding provided is not the assessments themselves, but “implementation of the content
standards...”>®

Accordingly, staff finds that the funding identified in the 2013-2014 Budget Act (Line Items
6110-113-0001 and 6110-113-0890) and the $1.25 billion appropriated for Common Core
implementation by Statutes 2013, chapter 48 are not specifically intended to fund the costs of the
state-mandated activities within the meaning of Government Code section 17556(e). However,
funds for Common Core implementation (Statutes 2013, chapter 48) are potentially offsetting
revenues that must be identified and deducted from the costs claimed, to the extent that a school
district received these funds and applied them to “expenditures necessary to support the
administration of computer-based assessments” required by the CAASPP program during the
period of reimbursement.

b) The 2014-2015 Budget Act (Statutes 2014, chapter 25) appropriated funds to school
districts, in Line Item 6110-113-0001, schedule (8), some of which are specifically
intended to fund costs for the 2013-2014 CAASPP mandate.

Finance has identified the following revenues appropriated in fiscal year 2014-2015 for the costs
incurred to implement the CAASPP program, beginning in fiscal year 2013-2014, which Finance
alleges are specifically intended and are sufficient to cover the costs of the mandate:

e Line Item 6110-113-0001, Statutes 2014, chapter 25, provides $126.8 million in local
assistance for statewide pupil assessments. The Line Items states the following: “Funds
provided to local agencies from Schedules (2), (3), (4), (5), (6), (7), and (8) shall first be
used to offset any state-mandated reimbursable costs...that may otherwise be claimed
through the state mandates reimbursement process for the remaining costs of the STAR
2013-14 test administration, the California English Language Development Test, the
California High School Exit Examination, and the statewide pupil assessment system
established pursuant to Chapter 489 of the Statutes of 2013.”

e Line Item 6110-113-0890, Statutes 2014, chapter 25, provides $22.7 million in local
assistance from the Federal Trust Fund for statewide pupil assessments. This Line Item
states the following: “Funds provided to local educational agencies from Schedules (2),
(3), and (5) shall first be used to offset any state-mandated reimbursable cost...that
otherwise may be claimed through the state mandates reimbursement process for the
statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of
2013, the California English Language Development Test, the California High School
Exit Examination, and the California Alternate Performance Assessment.”

e $400.5 million added by Statutes 2014, chapter 32 and Line Item 6110-488 of Statutes
2014, chapter 25 for outstanding mandate claims, which, Finance argues “after satisfying
any outstanding mandate claims the funds could be used for any one-time purpose
determined by a local educational agency’s (LEA’s) governing board, including
technology infrastructure.”

e $26,689,000 appropriated in Provision 2 of Line Item 6110-182-0001 of the 2014 Budget
Act (Statutes 2014, chapter 25) “to support network connectivity infrastructure grants and

% Statutes 2013, chapter 48 (AB 86), section 85(d) [emphasis added].

20
California Assessment of Student Performance and Progress (CAASPP), 14-TC-01 and 14-TC-04
Proposed Decision



completion of a statewide report of network connectivity infrastructure by the K-12 High-
Speed Network...”%°

Staff finds that the only funds appropriated that are specifically intended to fund the new
mandated CAASPP activities from January 1, 2014 through June 30, 2014, are those in Line
Item 6110-113-0001, schedule (8), totaling $23,482,000. These funds, pursuant to Provision 10,
“shall be used to pay approved apportionment costs from the 2013-14 and prior fiscal years for
the California English Language Development Test, the California High School Exit
Examination, the Standard Testing and Reporting (STAR) Program, and the statewide pupil
assessment system established pursuant to “Chapter 489 of the Statutes of 2013.”

Staff further finds that the outstanding mandate debt funding ($400.5 million in 2014-2015) and
the K-12 High Speed Network funding ($26.7 million) do not directly or expressly refer to the
test claim statutes and, thus, are not specifically intended to fund the cost of the CAASPP
mandate within the meaning of Government Code section 17556(e). However, the plain
language of these appropriations, allows districts to use any remaining funds available to fund
the mandated activities, and therefore these funds could be potentially offsetting if used by a
claimant for mandated costs incurred in fiscal year 2013-2014. And the other appropriations
alleged are intended to pay for activities performed by the state, or to other programs, and are not
intended to pay for the mandated activities performed by local school districts.

c) Based on the evidence in the record, the funds appropriated by Statutes 2014, chapter
25, Line Item 6110-113-0001, schedule (8), and apportioned by SBE to school
districts for the 2013-2014 CAASPP costs, are not sufficient as a matter of law to
fund the costs of the mandate pursuant to Government Code section 17556(e).

Education Code section 60640(1), as amended by Statutes 2014, chapter 32 (eff. June 20, 2014)
requires the Superintendent of Public Instruction to apportion funds appropriated for CAASPP to
school districts to meet the requirements of this program, and provides that the SBE shall
establish the amount of funding to be apportioned to school districts.

In an order adopted in January 2015, SBE explains that “assessment apportionments are not
distributed until the following fiscal year when all testing for the previous year has been
completed (i.e., LEAs will be reimbursed in 2015-16 for testing that occurs in 2014-15.)%! This
is consistent with Provision 10 of Line Item 6110-113-0001 of the 2014-2015 Budget Act. The
order further states that “[i]n 2014, approximately $12.4 million was appropriated in the 2014
Budget Act for the 2013-14 CAASPP apportionments.”®? SBE adopted the following per-pupil
apportionment rates: $3.00 per student administered any portion of the Smarter Balanced
computer-based assessments; $2.52 for pupils who are administered any portion of the CSTs or
CMA s in science; $5.00 per pupil who completes any portion of the computer-based alternate
assessment field test; $5.00 per pupil administered any portion of the CAPA in science; $0.38 for

%0 See Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015,
pages 6-7.

®1 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 11.

%2 Ibid.

21
California Assessment of Student Performance and Progress (CAASPP), 14-TC-01 and 14-TC-04
Proposed Decision



the completion of demographic information for any pupil not tested; and $2.52 per English
learner pupils administered the STS.5

The claimants state that, based on these per-pupil apportionment amounts, they received funds
appropriated in the 2014-2015 Budget Act for the 2013-2014 CAASPP costs, but each claimant
has also introduced evidence that its technology costs alone far exceed the amount apportioned
for 2013-2014.%

Accordingly, based on the evidence in the record, staff finds that the funding identified in the
2014-2015 Budget Act (Provision 8 of Line Item 6110-113-0001) as apportioned by SBE for
2013-2014 costs, is not sufficient as a matter of law to fund the costs of the mandate within the
meaning of Government Code section 17556(¢). Thus, there are costs mandated by the state
pursuant to article X111 B, section 6 and Government Code section 17514 to comply with the
new mandated activities from January 1, 2014 to June 30, 2014. Any amounts received from the
appropriation in Line Item 6110-113-0001, schedule (8), and apportioned by SBE for CAASPP
are offsetting revenues that must be identified and deducted from the costs claimed.

2. Some of the funding apportioned to school districts for 2014-2015 CAASPP costs is
specifically intended to fund the costs of the new mandated activities, but it is not
sufficient as a matter of law to cover the costs of the mandate pursuant to
Government Code section 17556(e).

For 2014-2015 CAASPP costs, staff finds that there are both potential and required offsetting
revenues, but the funding is not sufficient as a matter of law to fund the mandate and therefore
Government Code section 17556(e) does not apply to deny the test claim.

a) The 2014-2015 Budget Act does not contain state appropriations that are specifically
intended to fund the costs of the mandate for the 2014-2015 fiscal year, within the
meaning of Government Code section 17556(g).

Staff finds that the 2014-2015 Budget Act does not provide funds specifically intended to fund
the costs of CAASPP for the 2014-2015 fiscal year. As explained above, the SBE’s
apportionment order, dated January 2015, states that funds for CAASPP administration are
appropriated by the Legislature in the budget year following the testing.®® Provision 10 of Line
Item 6110-113-0001 states that the funds appropriated in Schedule (8), which are, as discussed
above, the only funds clearly available for apportionment to school districts for CAASPP (as
well as for the California English Language Development Test and the High School Exit
Examination), “shall be used to pay approved apportionment costs from the 2013-2014 and prior

63 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 8-9.
%4 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,

pages 12, 24, 32, 52 [Supporting documentation and declarations from Micheline Miglis,
Edward Thompson, and Nate Nelson].

% Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 8-9.
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fiscal years.”®® Thus, no funds were appropriated in the 2014-2015 Budget Act that were
specifically intended to fund 2014-2015 CAASPP costs.

b) The 2015-2016 Budget Act (Statutes 2015, chapter 10) contains an appropriation, in
Line Item 6100-113-0001, schedule (7), which is specifically intended to fund the
costs of the mandate for fiscal year 2014-2015.

In the 2015-2016 Budget Act, Line Items 6100-113-0001 and 6100-113-0890 provide
approximately the same amount as was provided in the prior year for statewide testing of pupils:
state ($126,463,000) and federal ($20,439,000).%” However, Line Item 6100-113-0001, schedule
(7), is the only provision that clearly provides funding specifically intended to fund the
administration of several pupil assessment programs, including the CAASPP program beginning
July 1, 2014.

c) Based on evidence in the record, the appropriation in Statutes 2015, chapter 10, Line
Item 6100-113-0001, schedule (7), which will be apportioned by SBE to school
districts for the 2014-2015 costs, is not sufficient as a matter of law to fund the costs
of the mandate and deny the test claim pursuant to Government Code Section

17556(e).

The SBE’s published apportionment order, dated January 2015, states that the estimated
apportionment for 2014-2015 testing will be approximately $12.3 million, and that “[t]he
recommended apportionment rates for the Smarter Balanced, CSTs, CMA, CAPA, and STS are
the same apportionment rates as approved by the SBE for the 2013-2014 CAASPP test
administration;” or up to $3.00 per student administered any portion of the computer-based
assessment.% In addition, the claimants declared that, based on the number of pupils taking the
2015 assessments, they expect to receive a similar amount (in the 2015-2016 Budget Act) for
2014-2015 costs.%® All claimants, however, contend that the funding appropriated for fiscal year
2014-2015 is not sufficient to fund the mandated activities within the meaning of Government
Code section 17556(e).

Staff finds that declarations and supporting documentation submitted by the claimants, and the
SBE’s apportionment letter which the Commission takes official notice of,”® provide substantial
evidence that at least three of the claimants have experienced increased costs mandated by the
state within the meaning of article X111 B, section 6 and Government Code section 17514, just

% Statutes 2014, chapter 25.
67 Statutes 2015, chapter 10.

%8 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 9; 11.

%9 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 11; 12; 24; 32; and 111.

70 Under the Commission’s regulations, the Commission has the authority to take official notice
of any fact which may be judicially noticed by the courts. (Cal. Code of Regs., tit. 2, § 1187.5(c);
see also, Gov. Code, § 11511.) Pursuant to Evidence Code section 452(c), the court may take
judicial notice of the official records and files of the executive branch of state government.
(Chas L. Harney, Inc. v. State (1963) 217 Cal.App.2d 77, 86.)
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for the mandated technology costs, above and beyond available grant funding and the funding
expected to be apportioned by the state for 2014-2015.

Specifically, Plumas Unified School District (USD) states that its total “CAASPP 2014-2015
costs” were $854,731, of which it paid $388,461 from Common Core State Standards
implementation funding; $64,128.64 from Title | federal funds; and $402,141.36 from general
funds. In addition, Plumas USD states that “costs paid with unrestricted general funds included
electronic devices in the amount of $73,433.49; Bandwidth improvements for $30,471.00;
Personnel costs for $141,032.00; and Training for $157,500.00.” To fund these activities,
Plumas USD states that it received, based on the number of pupils taking the CAASPP test in
2013-2014, $4,044.76; and that based on SBE’s apportionment order, it expects to receive “a
similar reimbursement amount for its 2014-2015 CAASPP administration.””* Plumas USD
attached “samples of the purchase orders for CAASPP 2014-2015 expenditures...” which total
$71,207.13.7

Similarly, Plumas County Office of Education (COE) states that it incurred $105,373 in
CAASPP costs for 2014-2015, “that included costs for electronic devices of $2,556.00;
Personnel Costs of $100,717.00; and Training costs of $2100.00.” Plumas COE states that it
paid all of these costs from unrestricted general funds, and that it received $79.22 apportioned by
the state for the prior administration of CAASPP, and expects to receive a similar amount for
2014-2015. Plumas COE attached purchase orders for the electronic devices “paid by
unrestricted general funds totaling $2,556.47.” "

Porterville USD stated in its declaration that total 2014-2015 CAASP costs amounted to
$3,458,349.64, which was paid from “Common Core Funding in the amount of $1,418,968.88,
Title I in the amount of $808,947.20 and $1,455,801.39 unrestricted general funds...”
Porterville USD does not identify exactly what activities are included in its total alleged costs,
nor what activities were paid for with unrestricted general funds and with “Common Core
Funding,” for example. However, Porterville USD does state that it received $26,337.66 for
2013-2014 testing, and expects to receive a similar amount for 2014-2015, and the district
attaches purchase orders for technology acquisitions that far exceed that amount.”*

Accordingly, staff finds there are increased costs mandated by the state for the new mandated
activities within the meaning of Government Code section 17514 beginning July 1, 2014, and
that Government Code section 17556(e) does not apply to deny this claim. Any amounts
received from the appropriation in schedule (7) of Line Item 6100-113-0001 of the 2015-2016
Budget Act apportioned by SBE for the cost of the CAASPP activities in fiscal year 2014-2015,
must be identified and deducted from the costs claimed.

1 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 12.

72 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 12.

3 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 24-31.

4 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 32-110.
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Conclusion

Based on the foregoing analysis, staff finds that the test claim statutes and regulations impose a
reimbursable state-mandated program within the meaning of article XII1 B, section 6 of the
California Constitution for the following activities only:

e Beginning January 1, 2014, provide “a computing device, the use of an assessment
technology platform, and the adaptive engine” to administer the CAASPP assessments to
all pupils via computer, which includes the acquisition of and ongoing compliance with
minimum technology requirements.”

e Beginning February 3, 2014, the LEA CAASPP coordinator shall be responsible for
assessment technology, and ensure current and ongoing compliance with minimum
technology specifications as identified by the CAASPP contractor(s) or consortium.

e Beginning February 3, 2014, notify parents or guardians each year of their pupil’s
participation in the CAASPP assessment system, including notification that
notwithstanding any other provision of law, a parent’s or guardian’s written request to
excuse his or her child from any or all parts of the CAASPP assessments shall be
granted.”’

e Beginning February 3, 2014, score and transmit the CAASPP tests in accordance with
manuals or other instructions provided by the contractor or CDE."®

e Beginning February 3, 2014, identify pupils unable to access the computer-based version
of the CAASPP tests; and report to the CAASPP contractor the number of pupils unable
to access the computer-based version of the test.”

e Beginning February 3, 2014, report to CDE if a pupil in grade 2 was administered a
diagnostic assessment in language arts and mathematics that is aligned to the common
core academic content standards pursuant to Education Code section 60644.%°

e Beginning February 3, 2014, comply with any and all requests from CAASPP
contractors, and abide by any and all instructions provided by the CAASPP contractor or
consortium, whether written or oral, that are provided for training or provided for in the
administration of a CAASPP test.8!

The following sources of nonlocal funds will be identified in the parameters and guidelines as
offsetting revenues:

7> Education Code section 60640 (Stats. 2013, ch. 489), interpreted in light of California Code of
Regulations, title 5, sections 850, 850, 853.5, and 857 (Register 2014, Nos. 6, 30, 35).

76 California Code of Regulations, title 5, section 857(d) (Register 2014, No. 6).

T California Code of Regulations, title 5, section 852 (Register 2014, No. 6).

78 California Code of Regulations, title 5, section 853 (Register 2014, No. 6).

79 California Code of Regulations, title 5, section 857(a) (Register 2014, No. 6).

8 California Code of Regulations, title 5, section 861(b)(5) (Register 2014, No. 6).
81 California Code of Regulations, title 5, section 864 (Register 2014, No. 6).
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e Funding apportioned by SBE from Statutes 2014, chapter 25, Line Item 6110-113-0001,
schedule (8), for fiscal year 2013-2014 CAASPP costs.

e Funding apportioned by SBE from Statutes 2015, chapter 10, Line Item 6100-113-0001,
schedule (7) for fiscal year 2014-2015 CAASPP costs.

e Statutes 2013, chapter 48 (Common Core implementation funding), if used by a school
district on the reimbursable CAASPP activities.

e Statutes 2014, chapter 25 (Line Item 6110-488) and chapter 32 (appropriation for
outstanding mandate claims) if used by a school district on the reimbursable CAASPP
activities.

e Statutes 2014, chapter 24, Line Item 6110-182-0001, Provision 2 (appropriation “to
support network connectivity infrastructure grants) if used by a school district on the
reimbursable CAASPP activities.

e Any federal funds received and applied to the reimbursable CAASPP activities.
All other statutes, regulations, and claims for reimbursement are denied.
Staff Recommendation

Staff recommends that the Commission adopt the proposed decision to partially approve this test
claim and authorize staff to make any technical, non-substantive changes following the hearing.
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIMS ON:

Education Code Sections 60602, 60602.5,
60603, 60604, 60607, 60610, 60611, 60612,
60640, 60641, 60642.6, 60643, 60643.6,
60648, 60648.5, 60649, 60810, 99300,
99301, as added or amended by Statutes
2013, Chapter 489 (AB 484):;%2 Statutes 2014,
Chapter 32 (SB 858); Statutes 2014, Chapter
327 (AB 1599)

California Code of Regulations, Title 5,
Sections 850-864, as added or amended by
Register 2014, Nos. 30 and 35

Filed on December 23, 2014

By, Plumas County Office of Education,
Plumas Unified School District, Porterville
Unified School District, Santa Ana Unified
School District, and Vallejo City Unified
School District, Claimants

AND

California Code of Regulations, Title 5,
Sections 850-864, as added or amended by
Register 2014, No. 6

Filed on June 26, 2015

By, Plumas County Office of Education,
Plumas Unified School District, Porterville
Unified School District, and Santa Ana
Unified School District, Claimants

Case Nos.: 14-TC-01 and 14-TC-04

California Assessment of Student
Performance and Progress (CAASPP)

DECISION PURSUANT TO
GOVERNMENT CODE SECTION 17500
ET SEQ.; CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7.

(Adopted January 22, 2016)

PROPOSED DECISION

82 This statute was pled as “Statutes 2013-2014, Chapter 489 (AB 484)” in 14-TC-01. However,
it was chaptered by the Secretary of State and is later referred to by the Legislature, in the state
budget, as “Statutes 2013, chapter 489.” Therefore, this analysis will refer to it as “Statutes

2013, chapter 489.”
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The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on January 22, 2016. [Witness list will be included in the adopted
decision.]

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XII1 B, section 6 of the California Constitution, Government Code
sections 17500 et seq., and related case law.

The Commission [adopted/modified] the proposed decision to [approve/deny] the test claim at
the hearing by a vote of [vote count will be included in the adopted decision] as follows:

Member \/ote

Ken Alex, Director of the Office of Planning and Research

Richard Chivaro, Representative of the State Controller, Vice Chairperson

Mark Hariri, Representative of the State Treasurer

Sarah Olsen, Public Member

Eraina Ortega, Representative of the Director of the Department of Finance, Chairperson

Carmen Ramirez, City Council Member

Don Saylor, County Supervisor

Summary of the Findings

The Commission finds that the test claim statutes and regulations mandate a new program or
higher level of service on school districts to provide “a computing device, the use of an
assessment technology platform, and the adaptive engine” to administer the CAASPP
assessments to all pupils via computer, which includes the acquisition of and ongoing
compliance with minimum technology requirements.®® In addition, the regulations implementing
the computer-based CAASPP assessments mandate new additional reporting and informational
requirements, as described herein. And, the Commission finds, based on evidence in the record,
that there are increased costs mandated by the state beginning January 1, 2014, above and
beyond the funding appropriated by the state for pupil assessment programs, including CAASPP.
The decision identifies actual and potential offsetting revenues that will be included in the
parameters and guidelines, and which must be identified and deducted from school district
reimbursement claims as specified.

COMMISSION FINDINGS
l. Chronology
12/23/2014 14-TC-01was filed with the Commission.

8 Education Code section 60640 (Stats. 2013, ch. 489); California Code of Regulations, title 5,
section 853 (Register 2014, Nos. 6, 30, and 35).
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01/02/2015 14-TC-01 was deemed complete and issued for comment.84

01/28/2015 Department of Finance (Finance) requested an extension of time to file
comments, which was approved for good cause.

02/12/2015 Vallejo City Unified School District requested to be joined as a claimant in
14-TC-01, which was approved and noticed on February 18, 2015.%°

02/13/2015 Finance filed written comments on the test claim.8®

02/13/2015- The following local governments filed written comments on the test claim

02/24/2015 filing for 14-TC-01: Orange County Board of Education; Visalia Unified
School District; Tulare Joint Union High School District; Santa Rosa City
Schools; San Lorenzo Valley Unified School District; Del Norte County
Office of Education; Cupertino Union School District; Belmont-Redwood
Shores School District; Santa Cruz City Schools; and Moreno Valley Unified
School District.?’

03/13/2015 The California Educational Technology Professionals Association filed
comments on 14-TC-01.88

03/13/2015 The claimants filed rebuttal comments.8°

03/17/2015 The claimants amended 14-TC-01 with a revised filing which was deemed to
replace the original test claim filing and was issued for comment.*

04/27/2015 Finance submitted late comments purporting to rebut claimants’ rebuttal to
Finance’s comments on the original test claim filing, which has now been
superseded by the amended test claim filing.%:

05/11/2015 Claimants submitted additional, late rebuttal comments on Finance’s late
comments.*?

06/01/2015 Commission staff issued the draft proposed decision for 14-TC-01.%3

8 Based upon the filing date of December 23, 2014, the potential period of reimbursement
begins July 1, 2013. However, since the test claim statutes and regulations became effective
after July 1, 2013, the potential period of reimbursement begins on the effective date of the
statute or regulation that imposes a state-mandate.

8 Exhibit C, Vallejo City Unified Request to Join Test Claim.

8 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015.
87 Exhibit E, Interested Parties and Persons Comments.

8 Exhibit E, Interested Parties and Persons Comments.

8 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015.

9 Exhibit A, Amended Test Claim 14-TC-01. Note that this document is the revised test claim
as amended March 17, 2015 which superseded the original filing.

91 Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015.
92 Exhibit H, Claimants’ Late Rebuttal on 14-TC-01, filed May 11, 2015.
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06/16/2015 Finance submitted a request for an extension of time and postponement of the
hearing, which was denied for failure to state good cause.

06/19/2015 Finance submitted a second request for an extension of time and
postponement of the hearing, which was approved for good cause shown.

06/26/2015 Claimants filed 14-TC-04.%
07/20/2015 Claimants filed comments on the draft proposed decision for 14-TC-01.%
07/20/2015 Finance filed comments on the draft proposed decision for 14-TC-01.%

08/14/2015 14-TC-04°%" was deemed complete, consolidated with 14-TC-01, and the
consolidated claim was named “CAASPP.”

08/20/2015 Claimants requested postponement of hearing from December 3, 2015 to
January 22, 2016, which was granted for good cause shown.

11/13/2015 Commission staff issued the draft proposed decision on the consolidated test
claim.%8

12/04/2015 Claimants filed written comments on the draft proposed decision.*®

12/17/2015 Claimants submitted a late Declaration and Supporting Documentation. 1%

1. Background

A. Federal Law
The Federal Elementary and Secondary Education Act

The Elementary and Secondary Education Act (ESEA) was signed into law in 1965 by President
Lyndon Johnson. The ESEA provides basic and incentive grants to schools and school districts
having a sizeable enrollment of disadvantaged pupils, as defined by census poverty estimates.

93 Exhibit 1, Draft Proposed Decision on 14-TC-01.

% Exhibit B, Test Claim 14-TC-04. Please note that this claim was revised October 22, 2015,
only to obtain claim certification from an officer authorized to represent Plumas Unified School
District- no substantive changes were made to the filing.

9 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01.

% Exhibit K, Finance’s Comments on Draft Proposed Decision on 14-TC-01.

97 Exhibit B, Test Claim 14-TC-04.

9 Exhibit L, Draft Proposed Decision on 14-TC-01 and 14-TC-04.

9 Exhibit M, Claimant Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04.

100 Exhibit N, Late Declaration and Supporting Documentation filed December 17, 2015.
Because it is late and is unnecessary to the analysis in the proposed test claim decision, which
finds a state-mandated new program or higher-level of service and costs mandated by the state
based on similar declarations and supporting documentation submitted by other co-claimants,
this filing will not be addressed in this decision.

101 See Public Law 89-10, April 11, 1965, sections 201-205.
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Those grants are intended to be used for programs and projects “including the acquisition of
equipment and where necessary the construction of school facilities...” to meet the needs of
“educationally deprived children from low-income families...”10?

The Improving America’s Schools Act

The Improving America’s Schools Act of 1994 made the Title | funding of the ESEA conditional
upon states implementing statewide systems of assessment and accountability for participating
schools, saying: “while title I and other programs funded under [the ESEA] contribute to
narrowing the achievement gap between children in high-poverty and low-poverty schools, such
programs need to become even more effective in improving schools in order to enable all
children to achieve high standards...”%

No Child Left Behind

The No Child Left Behind Act of 2001 (NCLB), which Congress enacted as a reauthorization of
the Elementary and Secondary Education Act of 1965, requires states that participate in and
receive federal funds to administer:

[A] set of high-quality, yearly student academic assessments that include, at a
minimum, academic assessments in mathematics, reading or language arts, and
science that will be used as the primary means of determining the yearly
performance of the State and of each local educational agency and school in the
State in enabling all children to meet the State’s challenging student academic
achievement standards, except that no State shall be required to meet the
requirements of this part relating to science assessments until the beginning of the
2007-2008 school year.1%

Title | of NCLB also requires that the assessments measure pupil proficiency as follows:
Such assessments shall--

[f]...01

(11) beginning not later than school year 2007-2008, measure the proficiency of
all students in science and be administered not less than one time during—

(aa) grades 3 through 5;
(bb) grades 6 through 9; and
(cc) grades 10 through 12;

(vi) involve multiple up-to-date measures of student academic achievement,
including measures that assess higher-order thinking skills and understanding;

(vii) beginning not later than school year 2005-2006, measure the achievement of
students against the challenging State academic content and student academic
achievement standards in each of grades 3 through 8 in, at a minimum,

102 pyplic Law 89-10, section 205.
103 pyblic Law 103-382, section 1001.
10420 USC 6311 (b)(3)(A) (Pub. L. 107-110, Jan. 8, 2002).
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mathematics, and reading or language arts, except that the Secretary may provide
the State 1 additional year if the State demonstrates that exceptional or
uncontrollable circumstances, such as a natural disaster or a precipitous and
unforeseen decline in the financial resources of the State, prevented full
implementation of the academic assessments by that deadline and that the State
will complete implementation within the additional 1-year period;*%

NCLB also includes the following reporting provisions in Title I, requiring the assessments to:

(xii) produce individual student interpretive, descriptive, and diagnostic reports,
consistent with clause (iii) that allow parents, teachers, and principals to
understand and address the specific academic needs of students, and include
information regarding achievement on academic assessments aligned with State
academic achievement standards, and that are provided to parents, teachers, and
principals, as soon as is practicably possible after the assessment is given, in an
understandable and uniform format, and to the extent practicable, in a language
that parents can understand,;

(xiii) enable results to be disaggregated within each State, local educational
agency, and school by gender, by each major racial and ethnic group, by English
proficiency status, by migrant status, by students with disabilities as compared to
nondisabled students, and by economically disadvantaged students as compared to
students who are not economically disadvantaged, except that, in the case of a
local educational agency or a school, such disaggregation shall not be required in
a case in which the number of students in a category is insufficient to yield
statistically reliable information or the results would reveal personally identifiable
information about an individual student.%

In a case that focused on the educational requirements and funding provisions of Title | of
NCLB, a Federal Appellate court stated the following:

In contrast to prior ESEA iterations, NCLB “provides increased flexibility of
funds, accountability for student achievement and more options for parents.” 147
Cong. Rec. S13365, 13366 (2001) (statement of Sen. Bunning). The Act focuses
federal funding more narrowly on the poorest students and demands
accountability from schools, with serious consequences for schools that fail to
meet academic-achievement requirements. Id. at 13366, 13372 (statements of
Sens. Bunning, Landrieu, and Kennedy). States may choose not to participate in
NCLB and forgo the federal funds available under the Act, but if they do accept
such funds, they must comply with NCLB requirements. See, e.g., 20 U.S.C. §
6311 (“For any State desiring to receive a grant under this part, the State
educational agency shall submit to the Secretary a plan....”) (emphasis added); see
also Spellings,453 F.Supp.2d at 469 (“In return for federal educational funds
under the Act, Congress imposed on states a comprehensive regime of educational
assessments and accountability measures.”).

10520 USC 6011 (b)(3)(C) (Pub. L. 107-110, Jan. 8, 2002) [emphasis added].
106 20 USC 6011 (b)(3)(C) (Pub. L. 107-110, Jan. 8, 2002).
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http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6311&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=2191968C&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6311&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=2191968C&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=4637&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2020121680&serialnum=2010386824&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=2191968C&referenceposition=469&rs=WLW12.10

Title I, Part A, of NCLB, titled “Improving Basic Programs Operated by Local
Educational Agencies,” continues to pursue the objectives of the ESEA and
imposes extensive educational requirements on participating States and school
districts, and, likewise, provides the largest amount of federal appropriations to
participating States. For example, in fiscal year 2006, NCLB authorized $22.75
billion in appropriations for Title I, Part A, compared to $14.1 billion for the
remaining twenty-six parts of NCLB combined. Title I, Part A’s stated purposes
include meeting “the educational needs of low-achieving children in our Nation’s
highest-poverty schools, limited English proficient children, migratory children,
children with disabilities, Indian children, neglected or delinquent children, and
young children in need of reading assistance.” 20 U.S.C. § 6301(2).

[7...9]

To qualify for federal funding under Title I, Part A, States must first submit to the
Secretary a “State plan,” developed by the State’s department of education in
consultation with school districts, parents, teachers, and other administrators. 20
U.S.C. §6311(a)(1). A State plan must “demonstrate that the State has adopted
challenging academic content standards and challenging student academic
achievement standards” against which to measure the academic achievement of
the State’s students. 1d. 8 6311(b)(1)(A). The standards in the State plan must be
uniformly applicable to students in all of the State’s public schools, and must
cover at least reading or language arts; math; and, by the fourth grade, science
skills. 1d. 8 6311(b)(1)(C).

States also must develop, and school districts must administer, assessments to
determine students' levels of achievement under plan standards. Id.

8 6311(b)(2) (A). These assessments must show the percentage of students
achieving “proficiency” among “economically disadvantaged students,” “students
from major racial and ethnic groups,” “students with disabilities,” and “students
with limited English proficiency.” Id. 8§ 6311(b)(2)(C)(v)(Il). Schools and
districts are responsible for making “adequate yearly progress” (“AYP”) on these
assessments, meaning that a minimum percentage of students, both overall and in
each subgroup, must attain proficiency. 34 C.F.R. § 200.20(a)(1).

[7...9]

... NCLB requires that States use federal funds made available under the Act
“only to supplement the funds that would, in the absence of such Federal funds,
be made available from non-Federal sources for the education of pupils
participating in programs assisted under this part, and not to supplant such funds.”
20 U.S.C. 8 6321(b)(1). That is, States and school districts remain responsible for
the majority of the funding for public education, and the funds distributed under
Title I are to be used only to implement Title | programming, not to replace funds
already being used for general programming. %’

197 School Dist. of City of Pontiac v. Secretary of U.S. Dept. of Education (2009) 584 F.3d 253,
257-258.
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http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6311&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=2191968C&referenceposition=SP%3b8b16000077793&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6311&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=2191968C&referenceposition=SP%3bc6a2000092f87&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6311&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=2191968C&referenceposition=SP%3b526b000068e67&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=1000547&docname=34CFRS200.20&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=2191968C&referenceposition=SP%3b7b9b000044381&rs=WLW12.10
http://web2.westlaw.com/find/default.wl?mt=26&db=1000546&docname=20USCAS6321&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2020121680&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=2191968C&referenceposition=SP%3b3fed000053a85&rs=WLW12.10

Common Core State Standards

Not a federal law, but discussed here because the federal law provides the context, the Common
Core State Standards (CCSS) were developed on the initiative of the National Governors
Association and the Council of Chief State School Officers, in partnership with Achieve, Inc.,
ACT, and the College Board. The intention was to develop internationally-benchmarked
standards of college-and career-readiness, which states could then voluntarily adopt, and which
would aid educators in improving teaching and learning.'%® The final CCSS were released in
June 2010, and as of June 2014, 43 states, the Department of Defense Education Activity,
Washington, D.C., Guam, the Northern Mariana Islands, and the U.S. Virgin Islands had adopted
the CCSS.1%

Race to the Top Grant Program

As part of the American Recovery and Reinvestment Act of 2009, the Race to the Top
Assessment Program provided funding, on a grant-award basis, to state-led consortia with the
goal of developing pupil assessments aligned with the CCSS. The Department of Education
awarded two grants to parallel programs in September 2010; the Partnership for Assessment of
Readiness for College and Careers; and the Smarter Balanced Assessment Consortium.**? Both
grant recipient consortia have since developed computer-based assessments aligned with the
CCSS that are intended to be implemented fully during the 2014-2015 school year.

In addition, the Race to the Top program included $4.35 billion in grant funding to encourage
and reward states that create conditions for education innovation and reform, and achieve
improvement in student outcomes, including closing achievement gaps and improving high
school graduation rates. Of 500 points available on a state’s grant application, adopting “a
common set of high-quality standards” and participating in a multistate consortium to develop
and implement “common, high-quality assessments,” earn an applicant up to 50 points.*'? In
other words, the Race to the Top grant program incentivizes, to an extent, the adoption of
common standards and common assessments. Despite having adopted CCSS in August of 2010,
and participating in the Smarter Balanced Assessment Consortium to develop common
standards-aligned assessments, as discussed below, California was not awarded a grant under this
program. 12

B. Prior California Law

The state has required school districts to administer achievement tests to pupils for decades:
achievement tests were required for pupils in grades 6 and 12 under the California School

108 Exhibit N, “Forty-Nine States and Territories Join Common Core Standards Initiative,”
National Governors Association press release, June 1, 2009.

109 Exhibit N, “Development Process,” Common Core State Standards Initiative,
WWW.COMmMONCOre.org.

110 Exhibit N, “U.S. Secretary of Education Duncan Announces Winners of Competition to
Improve Student Assessments,” Department of Education press release, September 2, 2010.

111 Exhibit N, Race to the Top Program, Executive Summary, November 2009, pages 2; 7-8.
112 Exhibit N, Awards — Race to the Top Program Fund.
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Testing Act of 1969.11 In 1972, the Legislature expressed its intent regarding pupil testing as
follows:

It is the intent of the Legislature . . . to determine the effectiveness of school
districts and schools in assisting pupils to master the fundamental educational
skills towards which instruction is directed. The program of statewide testing
shall provide the public, Legislature, and school districts evaluative information
regarding the various levels of proficiency achieved by different groups of pupils
of varying socioeconomic backgrounds, so that the Legislature and individual
school districts may allocate educational resources in a manner to assure the
maximum educational opportunities for all pupils. The program or statewide
testing shall identify unusual success or failure and the factors which appear to be
responsible, so that appropriate action may be taken at the district and state level
to obtain the highest quality education for all public school pupils.'4

In 1991, the Legislature expressed that the purpose of California’s public school system is to
“facilitate the development of each and every one of its pupils to become a self-motivated,
competent, and lifelong learner.”*™ The Legislature stated that: “the current pupil assessment
system does not meet [these] purposes:”

There is no consistent system that pupils and parents can use to assess the
performance of schools and school districts in providing effective programs and
to measure the academic achievement of pupils. The five grade levels currently
tested under the California school assessment program do not provide the most
efficient assessment of overall pupil achievement.!®

Statutes of 1991, chapter 760 modified the state’s achievement testing to require the testing of
pupils in grades 4, 5, 8, and 10. Former Education Code section 60600.1, as added by Statutes of
1991, chapter 760, provided that the testing requirement would remain in effect until January 1,
1995, unless a later-enacted statute deleted or extended that date.

The Leroy Greene Act

The Legislature did not enact a statute before January 1, 1995 that either deleted or extended the
date regarding the administration of achievement tests. However, later that year, Statutes 1995,
chapter 975 enacted the Leroy Greene California Assessment of Academic Achievement Act, '’
which required the Superintendent of Public Instruction (SPI) to design and implement a
statewide pupil assessment system, as specified.'*® The Act required the State Board of
Education (SBE) to adopt statewide content and performance standards for each grade level, and
to adopt tests that yield reliable data on school performance, district performance, and statewide

113 Former Education Code sections 12820; 12823 (Stats. 1969, ch. 1552, p. 3152).
114 Former Education Code section 12821 (added, Stats. 1972, ch. 930, p. 1678).
115 Statutes 1991, chapter 760, section 1.

116 Statutes 1991, chapter 760, section 1.3.

117 Education Code section 60600 (Stats. 1995, ch. 975).

118 Education Code section 60604 (Stats. 1995, ch. 975).
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performance for pupils in grades 4, 5, 8, and 10.1° In addition, the Act provided an incentive of
$5 per pupil tested using an achievement test selected from among those approved by the SBE
for pupils in grades 2 through 10.1%% As a condition of receiving those funds, the Act required
that a school district certify to the SPI its compliance with the requirements of former section
60641: tests were required to be administered at the time of year specified by the SPI; test
results must be reported to pupils’ parents or guardians; test results must be reported to the
school and teachers, and included in pupils’ records; and district-wide and school-level results
must be reported to the governing board of the school district at a regularly scheduled
meeting.'?! The 1995 act stated that it would remain in effect only until January 1, 2000 unless
another statute deleted or extended that date.??> The following year, Statutes 1996, chapter 69
(SB 430) extended that date to January 1, 2002.23

The Standardized Testing and Reporting Program (STAR)

Statutes 1997, chapter 828 repealed the option for school districts to select standardized tests
from a list approved by the SBE, and instead enacted the Standardized Testing and Reporting
(STAR) program, which required all school districts, charter schools, and county offices of
education to administer to all pupils in grades 2 to 11 (with exceptions, as specified) the single
achievement test designated by the SBE.?* The statewide testing was thus renamed STAR,
expanded to include grade 11 pupils, and made compulsory by the amended code section. The
amended section permitted, but did not require, school districts to provide to English learners an
achievement test in their primary language, and required the same for pupils who had been
enrolled less than one year in any public school in the state.'?® The amended section continued
to provide for per pupil funding to administer the tests, of “up to eight dollars ($8) per test
administered to a pupil in grades 2 to 11, inclusive.”!?® And, amended section 60640 made the
apportionment conditional upon the school district reporting the number of pupils enrolled and to
whom the achievement test was administered, and the number of students exempted from the test
either under section 60640 or at the request of a parent or guardian.?” In addition, amended
section 60641 made the reporting requirements to pupils’ parents or guardians, their schools and

119 Education Code section 60605 (Stats. 1995, ch. 975).

120 Education Code section 60640 (Stats. 1995, ch. 975).

121 Education Code section 60641 (Stats. 1995, ch. 975).

122 See former Education Code section 60601 (Stats. 1995, ch. 977).
123 See former Education Code section 60601 (Stats. 1996, ch. 69).

124 See Exhibit N, Senate Floor Analysis, AB 2812 (2000); Education Code section 60640
(Stats. 1997, ch. 828).

125 Education Code sections 60640(f-g) (Stats. 1997, ch. 828).
126 Education Code section 60640(h) (Stats. 1997, ch. 828).
127 Education Code section 60640(j) (Stats. 1997, ch. 828).
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teachers, and to the governing board of the school district and the county office of education
mandatory, rather than conditioning the funding on satisfying these requirements, as before.?8

In accordance with the statute, the SBE selected the Stanford Achievement Test Series, Ninth
Edition (Stanford 9) test, as the national norm-referenced achievement test for the 1997-1998
through 2001-2002 school years.*?°

In 2000, the STAR program was further amended, repealing and simplifying some requirements
of the augmented California achievement tests, but also requiring an additional standards-based
achievement test pursuant to Education Code section 60642.5, including, at a minimum, reading,
spelling, written expression, and mathematics to be tested in grades 2-8, and reading, writing,
mathematics, history-social science, and science to be tested in grades 9 to 11. In addition, the
new test required a writing assessment once during elementary school and once during middle or
junior high school. %

In 2001, the sunset date for the STAR program was extended through January 1, 2005, and the
achievement test called for by section 60642.5 was renamed the California Standards Tests
(CST).'3 In addition, the CST was amended to require a history-social science assessment and
science assessment in at least one elementary or middle school grade level, as selected by
SBE.132 At the same time, the prior national norm-referenced achievement test (at that time the
Stanford 9) was limited in scope, excluding the previously required yearly history-social science
test for grades 9 to 11.1*3 Beginning in the 2002-2003 school year, the Stanford 9 was replaced
by the California Achievement Tests, Sixth Edition Survey (CAT/6), and the California Alternate
Performance Assessment (CAPA) was added.'3*

In 2004, the sunset date for the STAR program was extended again to January 1, 2011, and the
required tests were limited by excluding pupils in grade 2 beginning July 1, 2007 from the
standards-based achievement test required pursuant to section 60642.5 (the CST). In addition,
beginning in the 2004-2005 school year, the CAT/6 was limited to grades 3 and 7.1%

128 Compare Education Code section 60641 (Stats. 1997, ch. 828) with Education Code
section 60641 (Stats. 1995, ch. 975).

129 Exhibit N, California STAR Program 2006; Former Education Code section 60642
(as added by Stats. 1997, ch. 828).

130 See Exhibit N, Senate Floor Analysis, AB 2812 (2000), dated August 25, 2000; Education
Code section 60642.5 (added, Stats. 2000, ch. 576). See also, former section 60603
(as amended, Stats. 1999, ch. 83).

131 Education Code sections 60601; 60642.5 (as amended, Stats. 2001, ch. 722).
132 Education Code section 60642.5 (Stats. 2001, ch. 722).

133 Education Code section 60642 (Stats. 2001, ch. 722). Compare to former Education Code
section 60603(e) (Stats. 1999, ch. 83).

134 Exhibit N, California STAR Program 2006.
135 Education Code section 60640 (as amended, Stats. 2004, ch. 233).
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In 2007 the sunset date for the STAR program was extended again to January 1, 2012, and the
law was amended to include pupils in grade 2 in the standards-based achievement tests provided
for in section 60642.5 (the CST).%® In 2008, the CAT/6 was repealed. %’

In 2010 the sunset date for STAR was extended again to July 1, 2013, and the Legislature
expressed its intent that the state transition to “a system of high-quality assessments, as defined
in the federal Race to the Top guidance and regulations.”**® Finally, in 2011, the sunset date was
extended through July 1, 2014, but then the STAR program was superseded by the test claim
statutes at issue here as of January 1, 2014.140

Thus, immediately prior to the test claim statutes pled in this claim, the STAR program consisted
of the following components:

e The California Standards Tests (CSTs) for English language arts (ELA) and mathematics,
in grades 2 to 11, inclusive;

e CSTsin science for grades 5, 8, and 10;
e CSTs in history-social science for grades 8 and 11;

e The California Modified Assessment (CMA) and the California Alternate Performance
Assessment (CAPA), for eligible pupils in accordance with an individualized education
plan (IEP), for English language arts and mathematics in grades 3 to 8 and 11; and for
science in grades 5, 8, and 10.

e The Primary Language assessments for Reading/Language Arts and mathematics in
grades 2 to 11 (also called the Standards-based Test in Spanish);

e Specified end-of-course assessments in mathematics and science; and,
e The Early Assessment Program (EAP) in Grade 11.14

As discussed below, the test claim statutes leave in place, pending recommendations of the SBE
to replace them, the CSTs for science in grades 5, 8, and 10; the CMA and CAPA for science in
grades 5, 8, and 10; The CAPA for ELA and mathematics in grades 2 through 11; the primary
language assessments (STS) in reading/language arts; the EAP; and end-of-course

136 Education Code sections 60601; 60603; 60640 (as amended, Stats. 2007, ch. 174).

137 Former Education Code section 60642 (repealed, Stats. 2008, ch. 757). See also section
60640 (as amended, Stats. 2008, ch. 757).

138 Education Code sections 60601; 60604.5 (as added or amended, Stats. 2009-2010,
5th Ex. Sess., ch. 2).

139 Statutes 2011, chapter 608, by making the STAR program inoperative on July 1, 2014, and
repealing it on January 1, 2015.

140 Statutes 2013, chapter 489.
141 Exhibit N, STAR 2013 Legislative Report, June 2013, pages 5-6.
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examinations.**? The Smarter Balanced Summative Assessments, as described below, replace
the CSTs for English language arts and mathematics in grades 3 to 8 and 11.

C. The STAR Test Claims
STAR/National Norm-Referenced Achievement Test

In August 2000, the Commission made a determination on the STAR program, as it existed in
1997, in test claim Standardized Testing and Reporting (STAR), 97-TC-23. The Commission
found reimbursable activities related to administering only the norm-referenced test (then the
Stanford 9, and later the CAT/6) and the designated primary language test (SABE/2).

In 2004, the Legislature ordered the Commission to reconsider the STAR decision.**® On
reconsideration, the Commission found that the SABE/2 was a federal mandate and, thus, denied
reimbursement to administer that test. The Commission determined that administering the
CAT/6 exam in grades 3 and 7 imposed a reimbursable state mandate on school districts within
the meaning of article XIlI B, section 6 of the California Constitution and Government Code
sections 17514, effective July 1, 2004.1* Specifically, the Commission found the following
activities to be reimbursable:

1. Administration of the CAT/6 (or a successor national norm-referenced test) to all
pupils in grades 3 and 7. (Ed. Code, 8860640(b) and (c), 60641(a); Cal. Code
Regs., tit. 5, 88 851, 852, (b), 853, and 855.) Costs associated with teacher time to
administer the test are not reimbursable.

2. Designation of a STAR Program district coordinator. (Cal. Code Regs., tit. 5,88
857-859, 865, 867, and 868.) This would only be reimbursable to the extent it
applies to the CAT/6.

3. Designation of a STAR Program test site coordinator at each test site. (Cal. Code
Regs., tit. 5, 88 857-859, 865, 867, and 868.) This would only be reimbursable to
the extent it applies to the CAT/6.

4. Inclusion of CAT/6 test results in each pupil’s record of accomplishment. (Ed.
Code, 88 60607(a), 60641(a).)

5. Reporting of individual CAT/6 (or successor national norm referenced test) test
results in writing to each pupil’s parent or guardian and to the pupil’s school and
teachers. (Ed. Code, § 60641(b) and (c); Cal. Code Regs., tit. 5, § 863.)14

142 Education Code sections 60640; 60603. See also, Exhibit N, Report and Recommendations
for the Full Implementation of Smarter Balanced Summative Assessments, October 2014,
page 9.

143 Statutes 2004, chapter 216, § 34.

144 Reconsideration of Standardized Testing and Reporting, 04-RL-9723-01, adopted
July 28, 2005.

145 This requirement had been moved to Education Code section 60641(a)(2) since the adoption
of the original test claim decision, but was still included as reimbursable as renumbered in the
reconsideration and in the later adopted parameters and guidelines.
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6. Reporting of district-wide, school-level, and class-level CAT/6 test results to the
school district’s governing board or county office of education. (Ed. Code, 8
60641(d)%®; 147 Cal. Code Regs., tit. 5, § 864.)

7. Submission of a report on the CAT/6 test to the Superintendent of Public
Instruction. (Ed. Code, § 60640(j); Cal. Code Regs., tit. 5, § 862.)

8. Exemption of pupils from the CAT/6 test upon request of their parent or guardian.
(Ed. Code, 88 60615, 60640(j); Cal. Code Regs., tit. 5, § 852(a).)

9. Submission to the State Department of Education whatever information the
Department deems necessary to permit the Superintendent of Public Instruction to
prepare a report analyzing, on a school-by-school basis, the results and test scores
of the CAT/6 test. (Ed. Code, § 60630(b); Cal. Code Regs., tit. 5, 8 861.)

10. Training and review of the CAT/6 test requirements as outlined in the test claim
legislation and regulations by school district staff.

11. Implementation of procedures relating the administration of the CAT/6 test.*#

The Commission also found that the following activities initially approved in the test claim
decision were not reimbursable because they were mandated by the federal government:

1. Administration of an additional test to pupils of limited English proficiency who are
enrolled in grades 2 through 11 if the pupil was initially enrolled in any school district
less than 12 months before the date that the English language STAR Program test was
given. (Ed. Code, § 60640(g); Cal. Code Regs., tit. 5, § 851(a).)

2. Exemption from testing for pupils if the pupil’s IEP has an exemption provision. (Ed.
Code, § 60640 (e) and (j); Cal. Code Regs., tit. 5,8 852(b).)

3. Determination of the appropriate grade level test for each pupil in a special education
program. (Cal. Code Regs., tit. 5, § 852(b).)

4. Provision of appropriate testing adaptation or accommodations to pupils in special
education programs. (Cal. Code Regs., tit. 5, § 852(b).)**8

Finally, the Commission found that:

e All state funds appropriated for STAR must be used to offset all activities
associated with administration of the CAT/6 exam; and that in any fiscal year
in which school districts are legally required to, they must, “reduce their

148 This requirement was later moved to Education Code section 60641(a)(3) but was still
included as reimbursable in the reconsideration and in the later adopted parameters and
guidelines.

147 Reconsideration of Standardized Testing and Reporting, 04-RL-9723-01, adopted
July 28, 2005.

148 Reconsideration of Standardized Testing and Reporting, 04-RL-9723-01, adopted
July 28, 2005.
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estimated and actual mandate reimbursement claims by the amount of funding
provided to them” from appropriated state funds; 4° and

e School districts are not required to use Title I funds to offset the activities in
the STAR statement of decision (i.e., to administer the CAT/6); and

e All federal Title VI funds appropriated for STAR, in any fiscal year in which
school districts are legally required to do so, must be used to offset all
activities associated with administration of the CAT/6 exam, and that school
districts must “reduce their estimated and actual mandate reimbursement
claims by the amount of funding provided to them” from appropriated federal
Title VI funds.**

The Commission did not make findings in either STAR or the reconsideration of STAR, on any
other tests or components of the program: only Statutes 1997, chapter 828, adding the Stanford 9
and the SABE 2 was pled in test claim 97-TC-23, and the Commission found in its
reconsideration decision that its jurisdiction was limited to the statutes pled in the original test
claim. ™!

On May 29, 2009, the Commission amended the parameters and guidelines to end the STAR
program as of September 29, 2008, based on the effective date of Statutes 2008, chapter 757,
which repealed the requirement of school districts to administer the CAT/6 in grades 3 and 7.1%2

STAR Il and Il

On August 2005, claimant San Diego Unified School District (SDUSD) filed the STAR I,
05-TC-02, test claim with the Commission, alleging that Education Code sections 60601, 60602,
60603, 60604, 60605, 60605.6, 60606, 60607, 60611, 60640, and 60641, as added or amended
by Statutes 2004, chapter 233, imposed a new program or higher level of service to administer
the achievement test specified by the State Board of Education to all students in grades 3 and 7
and the standards based achievement test to all students in grades 3 - 11, inclusive, commencing
in the 2004-2005 fiscal year and each year thereafter.53

On September 21, 2005, claimant Grant Joint Union High School District (GJUHSD) filed
another STAR test claim, 05-TC-03, with the Commission alleging that Education Code sections
60640, 60641, 60642.5, as added or amended by Statutes 2003, chapter 733, and California Code
of Regulations, title 5, sections 850, 851, 852, 853, 855, 857, 858, 859, 861, 862, 863, 864.5,
865, 866, 867, 867.5, 868 as added or amended by Register 2005, No. 34 (eff. 9/21/2005)

149 Statutes 2004, chapter 208, Item 6110-113-0001, Schedule 3, Provision 8. Statutes 2005,
chapter 38, Item 6110-113-0001, Schedule 2, Provision 8.

1%0 Statutes 2004, chapter 208, Item 6110-113-0890, Schedule 2, Provision 11. Statutes 2005,
chapter 38, Item 6110-113-0890, Schedules 4, 7, and 10, Provision 10.

151 See Reconsideration of Standardized Testing and Reporting, 04-RL-9723-01, adopted
July 28, 2005, page 23.

152 5ee, Parameters and Guidelines Amendment for National Norm-Referenced Achievement Test
(STAR), 05-PGA-03, adopted May 29, 2000.

153 Test Claim STAR 11, 05-TC-02, page 19.
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imposed a new program or higher level of service to administer the STAR testing program
beginning in the 2004-2005 fiscal year and each year thereafter.*>*

Test claims 05-TC-02 and 05-TC-03 were consolidated on October 6, 2005 and named STAR 1.

On June 25, 2009, claimant Twin Rivers Unified School District (which succeeded and took over
GJUHSD pursuant to Measure B) filed a test claim that was named STAR 111, 08-TC-06, alleging
the following statutes and regulations imposed a new program or higher level of service to
administer the STAR testing program beginning in the 2004-2005 fiscal year and each year
thereafter:

Education Code Sections 60640, 60641, 60642.5 60607, 60615, and 60630 as
added or amended by Statutes 1995, chapter 975; Statutes 1997, chapter 828;
Statutes 1999, chapter 735; Statutes 2000, chapter 576; Statutes 2001, chapter 20;
Statutes 2001, chapter 722; Statutes 2002, chapter 1168; Statutes 2003, chapter
773; Statutes 2004, chapter 183; Statutes 2004, chapter 233; Statutes 2005,
chapter 676; Statutes 2007, chapter 174; Statutes 2007, chapter 730; Statutes,
2008, chapter 473; Statutes 2008, chapter 757, and, California Code of
Regulations, title 5, sections 850, 851, 852, 853, 855, 857, 858, 859, 861, 862,
863, 864.5, 865, 866, 867, 867.5, and 868, as added or amended by Register 2005,
No. 34 (Sept. 21, 2005), Register 2006, No. 45 (Dec. 8, 2006).

Test claims 05-TC-02, 05-TC-03, and 08-TC-06 were consolidated for hearing. On December
12, 2013, the Commission adopted a decision denying the consolidated test claim on two bases:

1. Many of the statutes pled were denied for lack of jurisdiction, since the test claim was
filed after the statute of limitations had run. Most relevant to this test claim, are Statutes
2000, chapter 576 and Statutes 2001, chapter 72, (adding and amending section 60642.5)
which originally imposed the CST. As a result, there has never been a mandate finding
on the CST program which has been required since 2001. 1

2. The state appropriated state and federal funds that were sufficient as a matter of law to
cover the costs of the following new required activities: 1>

e Beginning July 1, 2004, administer the primary language test to pupils of
limited English proficiency enrolled for less than 12 months in a nonpublic
school in grades 2 to 11. Beginning October 7, 2005, school districts are
required to administer the primary language test to those pupils in nonpublic
schools in grades 3 to 11, instead of grades 2 to 11. (Ed. Code, 8 60640(g), as
amended by Stats. 2004, ch. 233.)

e Effective September 21, 2005, district STAR coordinators are required to:

154 Test Claim STAR 11, 05-TC-03, page 18.
155 See Statement of Decision, STAR Il and 111, 05-TC-02, 05-TC-03, 08-TC-06, pages 3-5.

156 See Statement of Decision, STAR Il and 111, 05-TC-02, 05-TC-03, 08-TC-06. Note that since
funding was sufficient to cover the costs of all required activities, this decision contained no
analysis on whether the required activities mandated a new program or higher level of service.
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o Immediately notify CDE of any security breaches or testing irregularities
in the district before, during, or after the test administration. (Cal. Code
Regs., tit. 5, 8§ 857(b)(9); Register 2005, No. 34.)

o Ensure that an answer document is submitted for scoring for each eligible
pupil enrolled in the district on the first day of testing. (Cal. Code Regs.,
tit. 5, 8 857(b)(10), as added by Register 2005, No. 34.)

o Train test site coordinators to oversee the test administration at each
school. (Cal. Code Regs., tit. 5, 8 857(b)(12); Register 2005, No. 34.)

Effective September 21, 2005, the STAR test site coordinators are required to:

0 Submit the signed security agreement to the district STAR coordinator
prior to the receipt of test materials. (Cal. Code Regs., tit. 5, § 858(b)(4);
Register 2005, No. 34.)

o Ensure that an answer document is submitted for scoring for those pupils
enrolled on the first day of testing, but excused from testing. (Cal. Code
Regs., tit. 5, 8 858(b)(9), as added by Register 2005, No. 34.)

o Immediately notify the district STAR coordinator of any security breaches
or testing irregularities that occur in the administration of the designated
achievement test, the standards-based achievement tests, or the CAPA that
violate the terms of the STAR Security Affidavit in Section 859. (Cal.
Code Regs., tit. 5, § 858(b)(11); Register 2005, No. 34.)

o Train all test examiners, proctors, and scribes for administering the tests.
(Cal. Code Regs., tit. 5, 88 851(e) and 858(b)(12); Register 2005, No. 34.)

Effective September 21, 2005, provide all information specified in section
861(a) to the contractor for those pupils enrolled on the first day the tests are
administered and who do not in fact take a STAR test. (Cal. Code Regs., tit.
5, § 861(a); Register 2005, No. 34.)

Effective September 21, 2005, provide the following new information to the
contractor for each pupil tested:

0 The pupil’s full name;
o Date of English proficiency reclassification;

o If R-FEP pupil scored proficient or above on the California English-
language arts test three (3) times since reclassification to English
proficient;

o California School Information Services (CSIS) Student Number once
assigned;

o For English learners, length of time in California public schools and in
school in the United States;

o Participation in the National School Lunch Program;
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o County and district of residence for pupils with Individualized Education
Programs (IEPS);

o0 Special testing conditions and/or reasons for not being tested. (Cal. Code
Regs., tit. 5, 8§ 861(a); Register 2005, No. 34.)

o Effective September 21, 2005, establish a periodic delivery schedule, which
conforms to section 866(a) and (b), to accommodate test administration
periods within the school district. (Cal. Code Regs., tit. 5, § 866(b); Register
2005, No. 34.)

The STAR program activities remained in the law, and continued to be required for school
districts until the STAR program was replaced with CAASPP by the test claim statutes.

D. Replacement of STAR with CAASPP by the Test Claim Statutes

Statutes 2013, chapter 489 replaces the STAR program, effective January 1, 2014, with the
“Measurement of Academic Performance and Progress,” which in turn is renamed the California
Assessment of Student Progress and Performance (CAASPP) by Statutes 2014, chapter 32, and
further refined by Statutes 2014, chapter 327. Statutes 2013, chapter 489, Statutes 2014, chapter
32, and Statutes 2014, chapter 327, as well as California Code of Regulations, title 5, sections
850-864, as amended by Register 2014, Nos. 6, 30, and 35, constitute the test claim statutes and
regulations pled in this consolidated claim.

The test claim statutes and regulations require school districts to transition from a set of paper
and pencil multiple choice tests by no later than 2017 to computer-based tests aligned to the
Common Core State Standards (CCSS), and which are adaptive to the individual pupil’s
response, considered highly reliable, and provide the best possible information to pupils, parents,
teachers and schools, and help students prepare for college and careers. For the time being,
CAASPP includes the Smarter Balanced Summative Assessments (which, beginning in 2014-
2015 are computer-adaptive) for English language arts and mathematics in grades 3-8 and 11,
and the CST remains for science in grades 5, 8, and 10. In addition, for certain eligible students,
the CMA, the CAPA, and Alternative Assessment Field Testing remain in place.'®" Section
60640 provides that the CST for science and the CAPA shall be replaced in the future with a new
assessment recommended by the SP1.2%® Thus, the CAASPP program replaces the CSTs for

157 See Exhibit N, Report and Recommendations for the Full Implementation of Smarter
Balanced Summative Assessments, page 9.

18 Education Code section 60640(b)(2-3) (Stats. 2013, ch. 489). See also, Exhibit N, Report and
Recommendations for the Full Implementation of Smarter Balanced Summative Assessments,
page 21:

California students with significant cognitive disabilities did not participate in the
2013-14 Smarter Balanced Field Test, but continued to participate in the CAPA
with test results reported and used for accountability. California is eager to move
forward with an alternate assessment that is aligned with the CCSS in ELA and
mathematics and provide a similar opportunity for students with significant
cognitive disabilities to receive the same valuable opportunity to “test the system”
as our general education students did.
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English language arts and mathematics for grades 3 to 8 and grade 11, with the expressed intent
of later replacing the CAPA and the CST for science, all of which are intended to be computer-
adaptive assessments aligned with the CCSS.**°

The goal of CAASPP is “to provide assessments that can assist teachers, administrators, students
and parents/guardians with a better understanding of college and career readiness.”%° California
Code of Regulations, title 5, section 850, identifies the “Smarter Balanced Assessment
Consortium” as “the multi-state consortium responsible for the development of the English
language arts and mathematics summative assessments administered pursuant to Education Code
section 60640(b)(1)...”%%1 The Smarter Balanced Assessment Consortium, for its part, states that
the new computer-adaptive assessments are intended to provide more accurate and faster results
for teachers and pupils.t®? Section 853 of the implementing regulations states that the primary
mode of administration of the CAASPP shall be via computers, including “the use of an
assessment technology platform, and the adaptive engine,” but that “[i]f available, an LEA may
utilize a paper-pencil version” of the new assessment for up to three years, in accordance with
section 60640(e), if the LEA first identifies the pupils that are unable to access the computer-
based version, 163

California adopted the CCSS in 2010, and became a governing member of the Smarter Balanced
in 2011. After Statutes 2013, chapter 489 was enacted, but before it became operative on
January 1, 2014, school districts began preparing for the 2014 field test.1%* The field test served
multiple purposes: one purpose was to evaluate the effectiveness of the test, and give students
and teachers a glimpse of the types of questions; the second was to allow school districts and
CDE to gauge their readiness to administer the full test in 2014-2015.%% In the Fall of 2013,
prior to the effective date of the test claim statutes and regulations, and prior to the
administration of the 2014 field test, CDE asked school districts to rate their level of confidence
of readiness to administer the Smarter Balanced assessments. In its “Findings from the

In the 2014-15 school year, California will implement a new computer-based
alternate assessment in ELA and mathematics aligned with the CCSS with the
intent of field testing all eligible students. This plan is in the best interest of our
students, teachers, and schools and consistent with our successful Smarter
Balanced Field Test.

19 See Education Code sections 60602.5; 60640 (Stats. 2013, ch. 489).

180 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 8.

161 California Code of Regulations, title 5, section 850 (Register 2014, No. 6).
162 See www.smarterbalanced.org [entries “About” and “Computer Adaptive Testing”].
163 California Code of Regulations, title 5, section 853 (Register 2014, No. 35).

164 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 11.

165 Exhibit N, Field Test — Smarter Balanced Assessment Consortium; Report and
Recommendations for the Full Implementation of Smarter Balanced Summative Assessments,
page 12.
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California Department of Education Technology Preparedness Survey” dated September 26,
2013, CDE reported that 85 percent of respondents stated they had considerable or some level of
confidence that they had an adequate number of computers with the minimum operating system
requirements, and 90 percent indicated considerable or some confidence that they had adequate
network bandwidth.%® Ultimately, 90 percent of eligible pupils in grades 3-8 completed the
computer-based Spring 2014 ELA field test, and 92 percent completed the computer-based field
test in mathematics.'®” There was no paper-pencil alternative for the 2014 field test.1%® After the
field test, several focus groups were held, beginning in July 2014, to discuss best practices, and
areas of improvement.2®® In particular, LEA CAASPP coordinators identified the following
needs for the 2015 test and beyond:

e Preparation — students and staff need to work with and practice with the test, and
improve computer literacy and skills;

e Scheduling — a large proportion of coordinators reported difficulty in predicting
the amount of time students need to complete the test;

e Technology — coordinators reported a need for increased bandwidth, and more
devices for testing;

e Support — coordinators reported a need for onsite technology support;

e Accommodations and Designated Supports — coordinators reported needing a
better understanding of designated supports and a process for identifying students’
eligibility for certain supports.t®

In the 2013-2014 budget, the state provided $1.25 billion to support the implementation of
CCSS, including, “expenditures necessary to support the administration of computer-based
assessments and provide high-speed, high-bandwidth Internet connectivity for the purpose of
administration of computer-based assessments.”*’* Additionally, the 2013-2014 budget provided
approximately $72.7 million in state funds “for purposes of California’s pupil testing program,”
approximately $42 million of which was specifically tagged for the STAR program under
Provision (2).1"? In addition, the 2013-2014 budget included $25 million in federal funds for

186 Exhibit N, Findings from the California Department of Education Technology Preparedness
Survey, page 2.

167 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, Appendix E, pages 37; 39.

188 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 13.

189 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 14.

170 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 18.

171 Statutes 2013, chapter 48, section 85 (AB 86).
172 Statutes 2013, chapter 20, Line Item 6110-113-0001.
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pupil testing, approximately $9.4 million of which was specifically identified for the STAR
program, with instructions that federal funding should be applied to mandated costs first, then the
state funding.!”

In the 2014 budget, the Legislature identified $8.2 million for the STAR program, $23.5 million
for apportionment for 2013-2014 costs, and $75 million for “the statewide pupil assessment
system established pursuant to Chapter 489 of the Statutes of 2013.”*"* In addition,
approximately $8 million in federal funds was identified for statewide testing.”

1. Positions of the Parties
A. Claimants

Claimants allege that the test claim statutes and regulations will result in reimbursable statewide
increased costs mandated by the state totaling $1 billion in the 2014-2015 fiscal year.1’® More
specifically, claimants pled their own 2013-2014 and 2014-2015 costs as follows: Santa Ana
Unified School District (USD) alleges $3,217,495.70 in increased costs for fiscal year 2013-
2014, and estimates $8,609,854.23 for fiscal year 2014-2015. Porterville USD alleges
$3,831,924.79 in increased costs for fiscal year 2013-2014, and estimates $3,340,840.67 for
fiscal year 2014-2015. Plumas USD alleges $509,533.07 in increased costs for fiscal year 2013-
2014, and estimates $1,934,744.40 for fiscal year 2014-2015. And the Plumas County Office of
Education (COE) alleges $356,783.08 in increased costs for fiscal year 2013-2014, and estimates
$380,061.64 for fiscal year 2014-2015.1""

The claimants allege that those increased costs result from the following mandated new or
modified activities:

e Administration of the new assessments, in accordance with sections 60640 and
60641;

e Administration of the 2013-2014 field tests;
e Administration of the tests at the time specified in the regulations;

173 Statutes 2013, chapter 20, Line Item 6110-113-0890 [The amounts cited reflect the figures
specifically attributed to the STAR testing, and exclude funding for the California High School
Exit Examination, the California English Language Development Test, and others].

174 Statutes 2014, chapter 25, Line Item 6110-113-0001 [The amounts cited reflect the figures
specifically attributed to the statewide pupil assessment system established pursuant to Statutes
2013, chapter 489, and exclude funding for the California High School Exit Examination, the
California English Language Development Test, and others].

175 Statutes 2014, chapter 25, Line Item 6110-113-0890 [The amounts cited reflect the figures
specifically attributed to the statewide pupil assessment system established pursuant to Statutes
2013, chapter 489, and exclude funding for the California High School Exit Examination, the
California English Language Development Test, and others].

176 Exhibit A, Amended Test Claim 14-TC-01, page 75.
17 Exhibit A, Amended Test Claim 14-TC-01, pages 73-74.
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Making arrangements to test all eligible pupils, including those in alternative
education programs or programs conducted off campus;

Administration of an additional test to pupils with limited English proficiency, as
specified;

Exempting students from CAASPP testing upon request by a pupil’s parent or
guardian, or if called for by the pupil’s individualized education plan (IEP);

Determination of the appropriate grade level test for pupils enrolled in a special
education program;

Notifying parents or guardians, each year, of their pupil’s participation in
CAASPP, and of their right to opt-out pursuant to section 60615;

Administering, scoring, transmitting, and returning the assessments in accordance
with the manuals or other instructions provided by the contractor or by CDE;

Administering the CAASPP test via computer, unless the LEA identifies pupils
that are unable to access the computer-based version of the test for the first three
years of implementation;

Providing embedded and non-embedded universal tools, designated supports, and
accommodations, as specified;

Requesting and providing individualized aids, as necessary;

Providing embedded and non-embedded supports to English learners, as
specified;

Designating a CAASPP coordinator for the LEA, who shall be available through
September 30 to complete the LEA testing activities;

Designating a CAASPP test site coordinator for each test site, who shall be
available through September 30 following the school year to resolve discrepancies
in materials or errors;

Ensuring that all LEA CAASPP coordinators and CAASPP test site coordinators
sign the security agreement and affidavit, prior to receiving any test materials; and
that all coordinators immediately report any security breaches or testing
irregularities;

Including CAASPP assessment results in each pupil’s records;

Providing any and all program and demographic data requested by CDE for
inclusion in the California Longitudinal Pupil Achievement Data System;

Forwarding or transmitting pupil results to the pupil’s parent or guardian within
20 days of receipt from the contractor;

Reporting district-wide, school-level, and class-level results to the school
district’s governing board or county office of education;

Abiding by any and all instructions provided by the CAASPP contractor or
consortium;
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e Providing interim and formative assessments for kindergarten and grades 1-12;

e Training and reviewing the CAASPP program requirements imposed by the test
claim statutes and regulations; and

e Developing and implementing policies, training, procedures and forms."8

Claimants further allege that they are “unaware” of any dedicated state or federal funds, except
the “Common Core Implementation Block Grant.”*"

In rebuttal comments, the claimants further argue that CAASPP is “fundamentally new” as
compared to the prior STAR tests. Specifically, claimants point out that the computer-based
assessment is adaptive: “students who answer the first few questions correctly will get
progressively harder questions, while students who answer the first few questions incorrectly
will get progressively easier questions.” In addition, claimants argue that CAASPP is a new
program or higher level of service because “the assessment mechanism is entirely different.”*

The claimants further argue that CAASPP is not mandated by the federal No Child Left Behind
Act. Although previous test claims on the STAR requirements did not reach the federal mandate
issue, the claimants argue that “California was compliant with NCLB’s requirement...[to test its
pupils, but]...California chose — without any change to NCLB — to adopt a new assessment
regime that was much more expansive (and expensive).”8!

And, the claimants argue that the funding cited by Finance as applicable to or available for the
implementation of CAASPP is not sufficient to fund the costs of the mandate, and is mostly one-
time. Specifically, the claimants argue that $1.25 billion in the 2013-2014 budget appropriated
for CCSS implementation does not constitute additional revenue specifically intended to fund the
costs of the mandate, within the meaning of section 17556(e), because the $1.25 billion is not
specifically aimed at funding CAASPP. Upgrading technology, including network bandwidth
“necessary to support the administration of computer-based assessments...” is only one of
several permissible purposes of the added funding, and districts are free to use the funds in other
ways or for other purposes.® Similarly, an additional $400.5 million included in the 2013-2014
budget for reimbursement of outstanding mandate debt is not “specifically intended to fund the
costs of the state mandate...,” the claimants argue, because it is intended first to satisfy old debt,
not new programs, and once outstanding debt is satisfied, there is no legal restriction on the use
of any remaining funds.®® And, the claimants argue that $26.7 million in the 2013-2014 budget
for the California K-12 High Speed Network does not constitute additional revenue to satisfy
costs of the mandate because “districts and county offices of education do not actually receive
these funds directly; they only receive the benefit.”*® Finally, claimants argue that $22.7

178 Exhibit A, Amended Test Claim 14-TC-01, pages 90-96.

179 Exhibit A, Amended Test Claim 14-TC-01, page 76.

180 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 4.
181 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 5.
182 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, pages 6-7.
183 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 7.
184 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 8.
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million federal pass-through funding in the 2014 Budget Act should not be considered additional
revenues specifically intended to fund the mandate, because California schools received a waiver
under the federal No Child Left Behind Act for 2013-2014 and 2014-2015. However, claimants
concede that $126.8 million in state funding constitutes additional revenues within the meaning
of section 17556(e), but the amount “is simply woefully inadequate to offset the significant
financial need the test claimants have demonstrated in the claim.”8

In response to the draft proposed decision on 14-TC-01, claimants submitted additional
declarations from 77 school districts estimating their technology-related and staffing-related
costs for fiscal years 2013-2014 and 2014-2015, combined. This additional documentation also
purports to show that the per-pupil cost of administering the CAASPP exceeds the per-pupil
funding appropriated, based on 2013-2014 enrollment as a proxy for the number of examinations
administered in both 2013-2014 and 2014-2015, and based on the average annual cost over the
first two years of implementation, as reported by the 77 survey respondents.'®® Claimants further
assert that the cost data already provided, “extrapolated out to all districts in the state greatly,
exceed the $145 million identified as offsetting revenue [for fiscal year 2014-2015].”%87 In
addition, claimants vigorously dispute the conclusion in the draft proposed decision that
technology upgrades and acquisitions required to administer the CAASPP are a one-time
required activity, rather than an ongoing requirement.'® And, claimants argue that it was not
necessary to plead Register 2014, No. 6 in their test claim, because that emergency regulatory
package was repealed by operation of law. &

In 14-TC-04, which was consolidated with 14-TC-01, the claimants nevertheless plead the
implementing regulations as amended by Register 2014, No. 6, and declare, under penalty of
perjury, that they first incurred costs under these regulations “subsequent to February 3,
2014.71% The claimants allege that school districts and county offices of education have
incurred or will incur costs to review and implement the regulations, and to train and hire
administrators, teachers, and other school district personnel.'®* Attached to this second test
claim, claimants submitted declarations including cost information: specifically, invoices and
purchase orders for technology costs incurred between February 3, 2014 and June 30, 2014.1°?

Finally, in response to the draft proposed decision for the consolidated test claim, claimants
submitted declarations stating alleged increased costs for 2014-2015, and noting the sources of
funding applied to those costs, and the unfunded balance of expenditures. The claimants also
pointed out that they receive funding for a given year’s CAASPP costs in the following year’s

185 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 8.

186 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01, page 11 and
following.

187 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01, page 2.
188 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01, pages 4-8.
189 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01, page 9.
190 Exhibit B, Test Claim 14-TC-04, pages 13; 42; 52; 66; 70; 79; 88.

191 Exhibit B, Test Claim 14-TC-04, pages 16-17.

192 Exhibit B, Test Claim 14-TC-04, page 42 and following.
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budget; for example, CAASPP funding for the 2013-2014 school year (the field test year) was
appropriated in the 2014-2015 Budget Act, and apportioned by the SBE during fiscal year 2014-
2015. Each claimant alleges its 2014-2015 costs, but can only estimate its state-appropriated
CAASPP funding for the 2014-2015 school year, to be apportioned during the 2015-2016 school
year. For Plumas USD, costs for 2014-2015 are asserted in the amount of $854,731, of which
$388,461 was paid from Common Core Implementation Block Grant funding, $64,128.64 was
paid from Title I funds, leaving $402,141.36 to be paid from unrestricted general funds, for
which Plumas USD seeks reimbursement. In direct CAASPP funding, Plumas USD states that it
received $2,712 in the 2014-2015 Budget Act for the 2013-2014 school year costs, and expects
to be paid a similar amount for 2014-2015 costs during 2015-2016.1% Claimants provide similar
evidence for Plumas COE, Porterville USD, and Santa Ana USD, each of which asserts that the
mandate results in significant spending from unrestricted general funds which is not expected to
be fully offset by CAASPP funding received during the 2015-2016 fiscal year.%*

B. Department of Finance

Finance asserts in its comments that the test claim statutes are not reimbursable primarily
because:

A. The No Child Left Behind Act (NCLB) is a federal mandate; therefore
administering the CAASPP System is not a state mandate because it is required to
ensure California’s compliance with NCLB.

B. The CAASPP System replaced the Standardized Testing and Reporting (STAR)
Program. The Commission has previously denied similar claims relating to the
administration of the STAR Program, concluding that the test claim statutes and
regulations did not impose a reimbursable state-mandated program on school
district because the state has appropriated state and federal funds sufficient to pay
for the costs of the claimed activities that were beyond those activities necessary
to implement the testing requirements of federal law.!%

Finance asserts that the adoption of CCSS by the State Board of Education on August 2, 2010
created “a need to replace STAR with the CAASPP System, which is aligned to the standards.”
The new system of assessments, Finance asserts, “will be operational in Spring 2015.” And,
Finance states that while the new assessments are “computer-adaptive,” Statutes 2013, chapter
489 “authorizes schools to administer any computer-based CAASPP assessments on paper for up
to three years after a new operational test is first administered.”*%

Finance goes on to assert that because Statutes 2013, chapter 489 “repealed STAR and replaced
it with the CAASPP System,” the new assessments “should not be considered a new program.”
In addition, Finance notes that prior to the enactment of NCLB, the Improving America’s

193 Exhibit M, Claimant Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 4-5; 11.

194 Exhibit M, Claimant Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 4-5; 11.

195 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 1.
19 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 1.
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Schools Act (IASA) required “statewide systems of assessment and accountability for schools
and districts receiving Title | funds.” Those assessment requirements included: *“(1) the testing
of all students in each of three grade spans (grades 3 through 5, 6 through 9, and 10 through 12);
(2) the provision of reasonable adaptations and accommodations for students with special
learning needs; and (3) the provision of individual student assessment results to parents.”
Finance notes that NCLB replaced the IASA in 2002, and required states to develop assessments
that met specific criteria; specifically, annual testing in mathematics and reading is required for
grades 3 through 8 and once in grades 9 through 12, and states are required to begin assessing
students in science in the 2007-2008 school year and thereafter. Finance notes that a state not
meeting these requirements “would jeopardize the receipt of federal NCLB funds.” Therefore,
Finance concludes that “CAASPP is a federal mandate, as defined in Government Code Section
17513...and subsection (c) of Government Code Section 17556...”%

Finance further asserts that to receive Title | and Title VI funding under NCLB, a state must
submit a plan to the Secretary of Education “that satisfies the requirements of this section...,”
including establishing a statewide assessment and accountability system for all public school
students, which must be based on academic standards, and must demonstrate what constitutes
“adequate yearly progress of the State, and of all public elementary schools, secondary schools,
and local educational agencies in the State, based on those academic assessments.” Finance also
notes that “Title | funds are clearly provided for school districts for the CAASPP System, which
is the central element of the State’s assessment and accountability system used to satisfy the
federal requirements under NCLB.” Moreover, Finance notes that under Title VI of the NCLB
Act, “Section 6111 provides that the grants be available for states to enable them to ‘pay the
costs of the development of the additional State assessments and standards required by section
1111(b),” which is referenced above under Title 1.71%

Additionally, Finance asserts that if the Commission determines that the CAASPP is not a
federal mandate, “the following items and provisions of the 2014 Budget Act explicitly require
the offset of state-mandated reimbursable costs for the CAASPP System:

e $126.8 million in local assistance provided in item 6110-113-0001. Provision 7 of that
item states that funds “shall be first used to offset any state-mandated reimbursable
costs...for the remaining costs of the STAR 2013-2014 test administration, the California
English Language Development Test, the California High School Exit Examination, and
the statewide pupil assessment system established pursuant to Chapter 489 of the Statutes
of 2013.”

e $22.7 million in Federal Trust Fund local assistance provided in item 6110-113-0890.
Provision 6 states that “[flunds provided to local educational agencies from Schedules
(2), (3), and (5) shall first be used to offset any state-mandated reimbursable cost...for the
statewidelggupil assessment system established pursuant to Chapter 489 of the Statutes of
2013...”

197 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 2.
198 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 3.
19 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 3.
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Finance argues that these appropriations provide sufficient funds to cover the costs of the
CAASPP activities and “should result in no costs mandated by the state pursuant to Government
Code section 17556(e).”2%°

Finance further argues that this test claim presents essentially the same facts and issues as prior
test claims on STAR, which the Commission denied. Finance notes that the Commission
previously denied test claim STAR Il and 111 because the state has appropriated state and federal
funds, and there was no evidence in the record showing increased costs beyond the funding
provided.?%!

Finance further argues that if the Commission were to approve the test claim, it should also
consider the $1.25 billion in common core implementation funds as offsetting revenues, in part
because the budget provision states that the funds shall be used for technology upgrades,
including “expenditures necessary to support the administration of computer-based assessments
and provide high-speed, high-bandwidth Internet connectivity for the purpose of administration
of computer-based assessments.”?2 And, Finance notes that the 2014 Budget Act included
$400.5 million in one-time funding for outstanding mandate claims, which could be used for any
one-time purpose determined by the LEAs, including technology infrastructure.?%® Additionally,
Finance asserts that $26.7 million included in the 2014 budget is intended to help schools
“enhance their network connectivity...”

And, Finance argues that “schools are naturally compelled to invest in technology to adapt
instructional delivery and student learning for the 21% century.” Finance asserts: “We believe
the claimants have the burden to show that any costs cited under this test claim were incurred
solely to accommodate the CAASPP System, and not in part for other education or instructional
purposes.”?** Finance then notes that even though the test claim statutes call for computer-based
assessments, the schools are authorized to administer the CAASPP assessments on paper for up
to three years, if necessary, and therefore any new costs prior to the 2016-2017 school year are
voluntarily incurred.

In answer to claimants’ rebuttal comments, Finance filed additional late comments, in which it
argued that the K-12 High Speed Network funding, even though it provides a service, rather than
directly providing funds, results in a school district that is able to avoid incurring new costs,
because CDE assumes the procurement and contract costs on a grant basis. Finance reasons as
follows: “Had the $26.7 million not been available, grant recipients that identified lack of
adequate internet connectivity as a barrier to administering the CAASPP would have incurred
costs to enter into the private market to procure increased broadband services.”2%

In addition, Finance’s comments assert that even though California received a waiver under
NCLB for 2013-2014 and 2014-2015, “[t]he waiver granted by the federal government...does

200 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 4.
201 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 4.
202 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, pages 5-6.
203 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 6.
204 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, page 7.
205 Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015, page 1.
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not exempt California from the requirement to administer assessments as a condition of meeting
NCLB.” Rather, Finance asserts that the waiver “was contingent on California local education
agencies ensuring that, with the exception of students with the most significant cognitive
disabilities, all students in grades 3 through 8 participated in the...field test...”20¢

In comments on the draft proposed decision on 14-TC-01, Finance reiterates that the test claim
statutes “included a three-year period for local educational agencies to transition to computer-
based assessments and specified that costs to administer the CAASPP be incurred up to the
amount available for that purpose.” Finance refers to Education Code section 60640(f), as
amended, which provides that “[fl[rom the funds available for that purpose, each local
educational agency shall administer...” In addition, Finance argues that the 2013 Budget Act
referenced pupil testing programs authorized by the same Education Code sections which were
amended by the test claim statutes (in other words, the former STAR testing program), and thus
Finance concludes that “[i]f the Commission finds that local educational agencies were required
to incur technology costs...we argue that adequate funds were provided for this purpose.”?%’

Finance did not file comments on the draft proposed decision for the consolidated test claim that
was issued on November 13, 2015.

IV.  Discussion
Article XII1I B, section 6 of the California Constitution provides in relevant part the following:

Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the costs of such programs or
increased level of service...

The purpose of article XI11I B, section 6 is to “preclude the state from shifting financial
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’
to assume increased financial responsibilities because of the taxing and spending limitations that
articles X111 A and X111 B impose.”2% Thus, the subvention requirement of section 6 is “directed
to state-mandated increases in the services provided by [local government] ...”20°

Reimbursement under article X111 B, section 6 is required when the following elements are met:

1. A state statute or executive order requires or “mandates” local agencies or school
districts to perform an activity.?*°

2. The mandated activity either:
a. Carries out the governmental function of providing a service to the public; or

206 Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015, pages 1-2.
207 Exhibit K, Finance’s Comments on Draft Proposed Decision on 14-TC-01, pages 1-2.
208 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

209 County of Los Angeles v. State of California (County of Los Angeles 1) (1987) 43 Cal.3d 46,
56.

210 san Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School
Dist.) (2004) 33 Cal.4th 859, 874.
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b. Imposes unique requirements on local agencies or school districts and does
not apply generally to all residents and entities in the state.?!

3. The mandated activity is new when compared with the legal requirements in effect
immediately before the enactment of the test claim statute or executive order and it
increases the level of service provided to the public.?*2

4. The mandated activity results in the local agency or school district incurring increased
costs, within the meaning of section 17514. Increased costs, however, are not
reimbursable if an exception identified in Government Code section 17556 applies to
the activity.?t

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.2** The determination
whether a statute or executive order imposes a reimbursable state-mandated program is a
question of law.?® In making its decisions, the Commission must strictly construe article XI11 B,
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting
from political decisions on funding priorities.”2

A. Many of the Code Sections and Regulations Pled Do Not Contain Mandatory or
Directory Language; Do Not Impose Any Activities on Local Government; or Are
Not New, and Thus, Do Not Mandate a New Program or Higher Level of Service
Within the Meaning of Article X111 B, Section 6 of the California Constitution.

1. Education Code sections 60602, 60602.5, 60603, 60604, 60611, 60612, 60642.6,
60643, 60643.6, 60648, 60648.5, 60649, and 60810; and California Code of
Regulations, title 5, sections 850 and 862.5, do not contain any mandatory or
directory provisions, or are directed toward state entities or other actors, and
therefore do not impose any mandated activities on local government.

Education Code sections 60602, 60602.5, 60603, 60604, 60611, 60612, 60642.6, 60643,
60643.6, 60648, 60648.5, 60649, and 60810; and California Code of Regulations, title 5, sections
850 and 862.5, do not impose any required activities on local government. These sections state
the Legislature’s intent to provide a system of individual assessment of pupils, define terms of
the CAASPP program, and provide for the apportionment of funds for the program; or, are
directed to state agencies. Although these code sections and regulations provide background and

211 1d., pages 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46,
56).

212 san Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified
School District v. Honig (1988) 44 Cal.3d 830, 835.

213 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (Cal. Ct. App. 1st Dist. 2000) 84 Cal.App.4th 1265, 1284;
Government Code sections 17514 and 17556.

214 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487.
215 County of San Diego, supra, 15 Cal.4th 68, 109.
216 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817.
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help explain the scope of the program, they do not, themselves, impose any required activities on
local school districts.

2. Education Code sections 60607, 60610, 60641, 99300, and 99301 as added or
amended by Statutes 2013, chapter 489 and Statutes 2014, chapter 327, and
California Code of Regulations, title 5, sections 851, 853.5, 853.7, 855, 859, 862,
and 863 as amended by Register 2014, Nos. 6, 30, and 35 do not impose any new
activities or costs on school districts.

In Lucia Mar Unified School District v. Honig, the Court held a mandated activity must be new
when compared with the legal requirements in effect immediately before the enactment of the
test claim statute or executive order, to impose a new program or higher level of service.?!’

Here, the requirements of sections 60607, 60610, 60641, 99300, 99301, and California Code of
Regulations, title 5, sections 851, 853.5, 853.7, 855, 859, 862, and 863 do not impose new
activities on school districts.

a) Education Code section 60607, regarding the inclusion of the CAASPP results in
a pupil’s permanent school record, does not impose new requirements.

Section 60607, as amended, provides that the new computer-based assessments shall be included
in pupils’ permanent school records, as follows:

Each pupil shall have an individual record of accomplishment by the end of grade
12 that includes the results of the achievement test required and administered
annually as part of the Measurement of Academic Performance and Progress
(MAPP), or any predecessor assessments, established pursuant to Article 4
(commencing with Section 60640), results of end-of-course exams he or she has
taken, and the vocational education certification exams he or she chose to take.?8

In addition, amended section 60607 provides that “It is the intent of the Legislature that local
educational agencies and schools use the results of the academic achievement tests administered
annually as part of the MAPP to provide support to pupils and parents or guardians to assist
pupils in strengthening their development as learners, and thereby to improve their academic
achievement...”?!® The claimants cite the entirety of amended section 60607 in their test claim,
alleging that the section imposes new activities.??® However, the language of former section
60607 was substantially the same, with respect to the California Standards Test (CST), and only
minor, non-substantive changes were made by the amendment. Former section 60607(a), for
example, provided:

Each pupil shall have an individual record of accomplishment by the end of grade
12 that includes the results of the achievement test required and administered
annually as part of the Standardized Testing and Reporting (STAR) Program
established pursuant to Article 4 (commencing with Section 60640), results of

217 LLucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835.
218 Education Code section 60607 (Stats. 2013, ch. 489; Stats. 2014, ch. 327).
219 pjd.

220 Exhibit A, Amended Test Claim 14-TC-01, page 19.
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end-of-course exams he or she has taken, and the vocational education
certification exams he or she chose to take.??!

Therefore, the only change to subdivision (a) is the replacement of “STAR” with “MAPP.” The
later amendments made by Statutes 2014, chapter 327, changed all references to the MAPP to
CAASPP, and clarified a reference to “former Section 49079.6, as it read on December 31,
2013...7%22 There are no new activities or requirements imposed on school districts in the later-
amended section.

Other changes made by Statutes 2013, chapter 489 include substituting “local educational
agencies” for “schools” in subdivision (b), and “MAPP” for “statewide pupil assessment
program” in subdivision (b) and “California Standards Test” in subdivision (c).??® In each case
“MAPP” was then amended to “CAASPP” by Statutes 2014, chapter 327.22* These changes are
non-substantive in nature; subdivision (a) requires that schools or school districts must maintain
each pupil’s “individual record of accomplishment,” but prior section 60607 imposed the same
requirement. The amendment effected by the test claim statute only substitutes the “MAPP” for
the “STAR,” and therefore does not change the nature or scope of any required activities.?®
Subdivision (b) states only the intent of the Legislature that LEAs use the results of the MAPP to
support and assist pupils; that language is not new, and is intent language, which is not, in itself,
mandatory or directory.??®

The only remaining change to the section made by the test claim statute is to add the phrase
“[e]xcept for research provided for in Section 49079.6...” when describing the requirement that
pupils’ records of accomplishment and results of their assessments be kept private without
written consent from the pupil or a parent or guardian.??’” However, because that provision does
not contain any mandatory or directory language, but is instead prohibitive, or limiting in nature,
the change does not result in a mandated new activity or task.

b) Education Code sections 60610 and 60641 do not impose new requirements.

Sections 60610 and 60641, and California Code of Regulations, title 5, section 851, as amended,

expressly include charter schools in a school district’s testing program, and make other clarifying
changes that are not new, with respect to prior law. These changes do not impose new activities

on local government.

221 Education Code section 60607(a) (as amended, Stats. 1997, ch. 828; Stats. 2001, ch. 722;
Stats. 2004, ch. 233).

222 Statutes 2014, chapter 327.
223 Education Code section 60640 (Stats. 2013, ch. 489).
224 Education Code section 60640 (Stats. 2014, ch. 327).

225 Compare Education Code section 60607(a) (Stats. 2004, ch. 233) with Education Code
section 60607 (a) (Stats. 2013, ch. 489; Stats. 2014, ch. 327).

226 See Former Education Code section 60607 (Stats. 2004, ch. 233; Education Code section
60607(b) (Stats. 2013, ch. 489; Stats. 2014, ch. 327).

227 Education Code section 60607(c) (Stats. 2013, ch. 489; Stats. 2014, ch. 327).
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Section 60610, as amended, provides that at the request of the state board, and in accordance
with the rules and regulations of the state board, “each county superintendent of schools shall
cooperate with and assist school districts and charter schools under his or her jurisdiction in
carrying out the testing programs...and other duties imposed on school districts by this
chapter.”?? The plain language is mandatory, and imposes upon the county superintendent a
duty to cooperate with and assist the schools within its jurisdiction with respect to the testing
requirements of the test claim statutes. However, former section 60610 required county
superintendents to perform the same activity, except that charter schools were not expressly
named in the prior statute.??® Former section 60610 stated that the county superintendent of
schools “shall cooperate with and assist school districts under his or her jurisdiction in carrying
out the testing programs of those districts and other duties imposed on school districts by this
chapter.” Charter schools were required under prior law to carry out the testing programs
pursuant to Education Code section 60640(b), and county superintendents also had jurisdiction
over charter schools under prior law.°

Section 60641, as amended, provides that the assessments “are scheduled to be administered to
all pupils,” including charter school pupils, except those exempted pursuant to section 60640,
“during the period prescribed in subdivision (b) of Section 60640.” In addition, the section
requires that each pupil’s individual results “shall be reported, in writing, to the parent or
guardian of the pupil.” That report must include a clear explanation of the purpose of the test,
the pupil’s score, and the LEA’s intended use of that score. The section further provides that
valid individual results shall be reported to the school and teachers of a pupil, and shall be
included in pupil records. And, the section provides that districtwide, school-level, and grade-
level results in each of the grades designated pursuant to section 60640, “but not the score or
relative position of any individually ascertainable pupil,” shall be reported to the governing
board of the school district and the county office of education at a regularly scheduled meeting.
The section further provides that the state board shall adopt regulations for these reporting
requirements, including “a calendar for delivery” of the results. And, the section prohibits any
reporting other than to the school or LEA where a group of scores includes 10 or fewer pupil
assessments; except as required by section 60630, “in no case shall any group score or report be
displayed that would deliberately or inadvertently make the score or performance of any
individual pupil or teacher identifiable.” Finally, the section provides that pupils in grade 11, or
their parents, may request results “for the purpose of determining credit, placement, or readiness
for college-level coursework be released to a postsecondary educational institution.”?3! The later
amendments made by Statutes 2014, chapter 327 changed all “MAPP” references to “CAASPP,”
and eliminated an obsolete reference to section 49079.6.

The provision stating that the assessments “are scheduled to be administered” in accordance with
section 60640 is not mandatory or directory; rather, it refers to the time in which an activity will
be conducted. It appears from the context of this section and section 60640 that LEAS are

228 Education Code section 60610 (Stats. 2013, ch. 489).
229 Education Code section 60610 (Stats. 1995, ch. 975).

230 Education Code section 60640, as last amended by Statutes 2009-2010, chapter 2 (5th Ex
Sess.); Education Code section 47605, as last amended by Statutes 2008, chapter 179.

231 Education Code section 60641 (Stats. 2013, ch. 489; Stats. 2014, ch. 372).
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required to administer the assessments. In any event, however, LEAs were required to
administer the STAR tests under prior law, as explained above, and therefore if a requirement
can be read into this section it is not new.

Furthermore, subdivision (d) provides that CDE “shall ensure that pupils in grade 11, or parents
or legal guardians of those pupils may request results from grade 11 assessments...”?%2 for the
purpose of determining credit, placement, or readiness for college-level coursework. The plain
language refers to a requirement placed on CDE, but it may be expected that schools and LEAS
will control the results that pupils or parents seek, and therefore this section might be argued to
implicate duties also for schools or LEAs. However, this requirement, too, is found in the prior
section: “The department shall ensure that a California Standards Test that is augmented for the
purpose of determining credit, placement, or readiness for college-level coursework of a pupil in
a postsecondary educational institution inform a pupil in grade 11 that he or she may request that
the results from that assessment be released to a postsecondary educational institution.”?%3

Indeed, none of the substantive requirements of section 60641 are new. The CAASPP
assessment replaces the STAR tests, and specifically the Smarter Balanced summative
assessments replace the CSTs for English language arts and mathematics. Therefore a new and
different test is required to be administered, but as the foregoing analysis demonstrates, many of
the activities and tasks associated with administering the test are no different, based on the plain
language of section 60641. Former section 60641 provided: “The standards based achievement
test provided for in Section 60642.5 is scheduled to be administered to all pupils during the
period prescribed in subdivision (b) of Section 60640.”2%* As amended, section 60641 now
provides: “The achievement tests provided for in Section 60640 are scheduled to be
administered to all pupils, inclusive of pupils enrolled in charter schools and exclusive of pupils
exempted pursuant to Section 60640, during the period prescribed in subdivision (b) of Section
60640.” The only difference is the source of the test, whether section 60640 (the summative
assessments, and the other tests preserved in the law pending a successor test being adopted) or
60642.5 (the CSTs), and the express inclusion of charter school pupils, who were required to be
tested under prior law also.%*®> Additionally, the reporting requirements, including maintaining
pupil records, were substantially the same in prior law. For example, former section 60641
provided:

The individual results of each pupil test administered pursuant to Section 60640
shall be reported, in writing, to the parent or guardian of the pupil. The written
report shall include a clear explanation of the purpose of the test, the score of the
pupil, and the intended use by the school district of the test score. This

232 Education Code section 60641 (Stats. 2013, ch. 489; Stats. 2014, ch. 372 [emphasis added]).
233 Education Code section 60641 (Stats. 2009, ch.187).
234 As amended, Statutes 2009, chapter 187.

235 Compare Education Code section 60641 (as amended, Stats. 2009, ch. 187) with Education
Code section 60641 (as amended, Stats. 2013, ch. 489). See also, Exhibit N, Assembly Bill 484,
Assembly Floor Analysis.
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subdivision does not require teachers or other school district personnel to prepare
individualized explanations of the test score of each pupil .2

As amended by Statutes 2013, chapter 489, section 60641 provides:

For assessments that produce valid individual pupil results, the individual results
of each pupil tested pursuant to Section 60640 shall be reported, in writing, to the
parent or guardian of the pupil. The report shall include a clear explanation of the
purpose of the test, the score of the pupil, and the intended use by the local
educational agency of the test score. This subdivision does not require teachers or
other local educational agency personnel to prepare individualized explanations of
the test score of each pupil. It is the intent of the Legislature that nothing in this
section shall preclude a school or school district from meeting the reporting
requirement by the use of electronic media formats that secure the confidentiality
of the pupil and the pupil’s results. State agencies or local educational agencies
shall not use a comparison resulting from the scores and results of the
Measurement of Academic Performance and Progress (MAPP) assessments and
the assessment scores and results from assessments that measured previously
adopted content standards.?%’

The amended section thus limits the reporting requirement to “assessments that produce valid
individual pupil results,” as well as replacing “school district” with “local educational agency,”
and stating the intent of the Legislature that nothing in this section should preclude a school or
district from providing results electronically, so long as the form is secure. When the former and
amended sections are compared further, the reporting requirements that apply to the school and
teachers, and the inclusion in pupil records, are also found in the prior law. In other words,
nothing in this section imposes new activities on local government.?3

c) Education Code sections 99300 and 99301, regarding the Early Assessment
Program and the provision of the CAASPP results to the Chancellor of the
Community Colleges, do not impose any new requirements on school districts.

Sections 99300 and 99301, as amended, make clarifying changes to the Early Assessment
Program that do not impose any new activities on local government. Section 99300 provides that
for purposes of the Early Assessment Program, established by the California State University in
2004, the former California Standards Test (CST) and augmented CST “may be replaced with
the grade 11 consortium computer-adaptive assessments in English language arts and
mathematics.” The section does not contain any mandatory or directory language aimed at local
government, and primarily states the intent of the Legislature with respect to the EAP.

Section 99301, as amended, provides for “individual grade 11 assessment results,” “or a
standards-aligned successor assessment,” to be used by community college districts and the CSU
system “to provide diagnostic advice to, or for the placement of, prospective community college

236 As amended, Statutes 2009, chapter 187.
237 As amended by Statutes 2014, chapter 327, “MAPP” is replaced with “CAASPP.”

238 Compare Education Code section 60641 (Stats. 2009, ch. 187) with Education Code section
60641 (Stats. 2013, ch. 489; Stats. 2014, ch. 327).
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students participating in the [Early Assessment Program].” Pupils’ individual results are
“provided to the office of the Chancellor of the California Community Colleges,” which “shall
coordinate” with community college districts voluntarily participating in the EAP, and the
Chancellor shall release the results to participating districts so that they may provide diagnostic
advice to prospective students. The results shall also be used to assess college readiness, and to
provide “additional preparation in grade 12 for prospective community college students” but not
as a criterion for admission.?%

The claimants cite only paragraph (b)(1), and subparagraph (b)(2)(C) as imposing an alleged
mandate. Section 99301(b)(1) provides: “...the individual assessment results, as referenced in
Section 60641, or a standards-aligned successor assessment, shall be provided to the office of the
Chancellor of the California Community Colleges.” Section 99301(b)(2)(C) provides that the
Chancellor shall: “Provide access to the individual assessment results, as referenced in Section
60641, or a standards-aligned successor assessment, to participating community college
districts.”240

Prior to this amendment, however, section 99301 provided substantially the same with respect to
pupils’ individual results on the CST.?** For example, section 99301(b)(1) stated as follows:

As authorized pursuant to subparagraph (B) of paragraph (3) of subdivision (a) of
Section 60641, the individual results of the CST and the augmented CST, as
referenced in Section 60641, shall be provided to the office of the Chancellor of
the California Community Colleges.?*?

The amended section replaces “the California Standards Test (CST) and the augmented CST”
with “grade 11 assessment” or “assessment” or “assessment referenced in Section 60641,” in
accordance with section 99300, discussed above. The amendment makes no substantive change
to the requirement to provide results to the Chancellor, or to participating community college
districts’ requirements to use the assessments to provide diagnostic advice or for placement
purposes. Therefore, this requirement, though now applicable to a successor academic
achievement test, is not new.

d) California Code of Regulations, title 5, section 851, as amended by the test claim
reqgulations addresses general pupil testing requirements and prohibitions, and
does not impose any new reqguirements on school districts.

Section 851 of the regulations generally requires LEAs to administer the assessments to each of
its pupils within a specified window of time, and to make arrangements for testing pupils in
alternative education programs or programs conducted off campus. Prior to the test claim
regulations, section 851 provided that school districts “shall administer the standards-based
achievement tests and the primary language test, if any, to each pupils enrolled...on the date
testing begins in the pupil’s school or school district.” In addition, the former section required
school districts to “make whatever arrangements are necessary to test all eligible pupils in

239 Education Code section 99301 (Stats. 2013, ch. 489).
240 Exhibit A, Amended Test Claim 14-TC-01, page 26.
241 Education Code section 99301 (Stats. 2008, ch. 473).
242 Education Code section 99301 (Stats. 2008, ch. 473).
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alternative education programs or programs conducted off campus, including...continuation
schools, independent study, community day schools, county community schools, juvenile court
schools, or nonpublic schools.” And, the former section prohibited the administration of any test
in a home or hospital except by a test examiner, and prohibited testing of any pupil by the parent
or guardian of the pupil. As amended by the test claim regulations, section 851 now refers to
“LEAS” instead of “school districts;” and states that LEAs “may administer the primary language
test pursuant to Education Code section 60640...”%* Finally, the amended section expressly
includes charter schools in the statewide testing, and directs all those not direct-funded to test
with the LEA that granted the charter.?** However, charter schools were required to participate
in statewide testing under prior law, and therefore this is not a new provision.?*

These changes do not result in any new mandated activities. Nearly all changes to section 851
are non-substantive, and in fact, by making the primary language test permissive, the test claim
regulations may result in a lower level of service required.

e) California Code of Regulations, title 5, sections 853.5 and 853.7, as added and
amended by the test claim requlations, address universal tools, designated
supports, and accommodations for pupils taking the CAASPP, and do not impose
any new requirements on school districts.

Prior to the test claim regulations, section 853.5, described the “Use of Variations,
Accommodations, and Modifications” by pupils taking the STAR exam. That section provided
that school districts “may provide” to all pupils taking the CST, the CMA, and the Standards-
based Tests in Spanish (STS) such supports as having the test directions simplified or clarified;
allowing the pupil to write in the test booklets; testing in small group settings; and having as
much time as needed within a single sitting to complete a test or part of the standards based
achievement tests. Former section 853.5 also required that eligible pupils with disabilities who
have an IEP or 504 Plan to have the same presentation, response, or setting accommodations that
are specified in the pupil’s IEP or 504 Plan for the CST, the CMA, and the Standards-based
Tests in Spanish (STS). These may include, for example, large print versions of the test, Braille
transcriptions, Manually Coded English or American Sign Language to present test questions,
responses marked in a test booklet transferred to the answer document, responses dictated orally
to a scribe, the use of word processing software with spell and grammar check tools, the use of
an assistive device that does not interfere with the independent work of the pupil, supervised
breaks, administration of the test at the most beneficial time of day to the pupil, administration of
the test at home or in the hospital, use of a calculator on the mathematics test, use of
manipulatives on the mathematics and science tests, and a dictionary. In addition, the former
section required the school district to provide testing variations for English learners, which
included testing in separate rooms with other English learners, additional supervised breaks
following each section within a test part, translation of the test directions into the pupil’s primary
language with an opportunity for the pupil to ask clarifying questions, and access to translation
glossaries and word lists for the test.

243 california Code of Regulations, title 5, section 851 (Register 2014, No. 35).
244 california Code of Regulations, title 5, section 851(b) (Register 2014, No. 6).

245 Education Code section 60640, as last amended by Statutes 2009-2010, chapter 2
(5th Ex Sess.); Education Code section 47605, as last amended by Statutes 2008, chapter 179.
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As amended by the test claim regulations in Register 2014, Nos. 6, 30, and 35, sections 853.5
and 853.7, for English learners, now provide for the use of “universal tools, designated supports,
and accommodations.” “Universal tools” are resources of the CAASPP tests that are available to
all pupils.?*® “Designated supports” are resources which the pupil regularly uses in the
classroom for instruction and/or assessment(s) that are available for use by any pupil for whom
the need has been indicated, prior to the assessment administration, by an educator or group of
educators; or specified in a pupil’s IEP or Section 504 plan.?*” And “accommodations” means
resources documented in a pupil’s IEP or Section 504 Plan which the pupil regularly uses in the
classroom for instruction and/or assessment(s) and that are either utilized in the assessment
environment or consist of changes in procedures or materials that increase equitable access
during the assessment and that cannot fundamentally alter the comparability of scores.?*®

As discussed below, the Commission finds that sections 853.5 and 853.7, as added and amended
by the test claim regulations, do not impose any new activities or costs on school districts.

1) Permitting a pupil to use an embedded universal tool, designated support, or
accommodation on the CAASPP tests, pursuant to section 853.5(a), (c), and
(e) does not require a school district to incur additional new costs since
embedded supports are part of the computer technology platform.

Section 853.5(a), as amended by the test claim regulations, provides that all pupils, including
English learners and students with disabilities, shall be permitted “embedded universal tools” on
the CAASPP test for English language arts and mathematics. These embedded tools include
breaks, calculators, digital notepads, English dictionary, highlighter, spell check, and math tools.
Section 853.5(c) and (e) further provide for “embedded designated supports” for all pupils when
determined for use by an educator or group of educators (which include color contrast and
masking for reading, writing, listening, and mathematics; text-to speech for writing, listening,
mathematics, and reading items; and translations), and “embedded accommodations” specified in
a pupil’s IEP or 504 plan (which include American Sign Language, Braille, closed captioning for
listening, text-to-speech). “Embedded” means a resource, whether a universal tool, designated
support, or an accommodation, that is part of the assessment technology platform for the
computer-based CAASPP tests.?*® In March 2015, CDE issued a matrix describing the
embedded universal tools, designated supports, and accommodations as “digitally-delivered

246 california Code of Regulations, title 5, section 850(aa).

247 California Code of Regulations, title 5, section 850(k). See also, Exhibit N, US Department
of Education Publication on IEP Regulations, page 1 [IEP is a written statement prepared for
each child with a disability pursuant to federal regulations and must include a statement of
present academic achievement and functional performance, a statement of goals, and a statement
of “the special education and related services and supplementary aids and services...to be
provided...,” as well as a statement of “any individual appropriate accommodations that are
necessary to measure the academic achievement and functional performance of the child on State
and districtwide assessments...”]. See also, Hayes v. Commission on State Mandates (1992) 11
Cal.App.4th 1564, 1584.

248 California Code of Regulations, title 5, section 850(a).
249 California Code of Regulations, title 5, section 850(m).
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features or settings available as part of the technology platform for the computer-administered
CAASPP tests.”?0

In other words, an embedded support is by definition built into the computer-based tests, or the
computers themselves that are used for testing, and therefore the provisions in section 853.5(a),
(c), and (e) do not require any new activity of school districts, other than providing a computing
device and the use of an assessment technology platform as required by Education Code section
60640, which is discussed below.

2) Permitting a pupil to use non-embedded universal tools and non-embedded
designated supports, pursuant to section 853.5(b) and (d) does not impose any
new costs.

Section 853.5(b) requires that all pupils be permitted to use non-embedded universal tools, as
specified, on the CAASPP tests. As indicated above, “non-embedded” means a resource that is
not part of the technology platform for the computer-based CAASPP tests, and “universal tools”
means that those resources are available to all pupils.?®! Section 853.5(b) specifically states the
following:

All pupils shall be permitted the following non-embedded universal tools on the
CAASPRP tests for English language arts (including the components of reading,
writing, and listening), mathematics, science, and primary language as specified
below:

(1) Breaks;

(2) English dictionary for ELA performance task — pupil long essay(s) not short
paragraph responses;

(3) scratch paper;

(4) thesaurus for ELA performance task — pupil long essay(s) not short paragraph
responses;

(5) color overlay for science and primary language test;

(6) math tools (i.e., ruler, protractor) for specific mathematics items;

(7) simplify or clarify test administration directions (does not apply to test questions); or

(8) pupil marks in paper-pencil test booklet (other than responses including highlighting).

Section 853.5(d), as amended by the test claim regulations, provides that all pupils shall be
permitted to use “non-embedded designated supports” when determined for use by an educator
or group of educators or specified in a pupil’s IEP or Section 504 Plan on the CAASPP tests for
English language arts, mathematics, science, and primary language. “Designated supports” are
“resources which the pupil regularly uses in the classroom for instruction and/or assessment(s)
and that are available for use by any pupil for whom the need has been indicated, prior to the

250 Exhibit N, Matrix entitled “Universal Tools, Designated Supports, and Accommodations for
the California Assessment of Student Performance and Progress for 2014-15,” revised
March 12, 2015.

251 California Code of Regulations, title 5, section 850(aa) and (q).
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assessment administration, by an educator or group of educators or specified in a pupil’s IEP or
Section 504 plan.” 2°2 These non-embedded designated supports include translated directions,
bilingual dictionary for writing, color contrast and overlay, magnification, read aloud, scribe,
separate setting, translations, noise buffers, special lighting, special adaptive furniture, and
administration of the test at the most beneficial time of the day for the pupil.

Therefore, sections 853.5(b) and (d) provide that all pupils “shall be permitted” the universal
tools, as specified; and pupils for whom a need has been identified by an educator or group of
educators, or specified in a pupil’s IEP “shall be permitted” designated supports, as specified.
However, some of the tools and supports described are not new, by definition, and some are not
new for specific subgroups of pupils; and finally, none constitute a new required activity or cost.

Supervised breaks, calculators and other “mathematics manipulatives,” and dictionaries, were
required to be permitted under prior law for pupils with disabilities if the resource was identified
in the pupil’s IEP or 504 Plan and, therefore, permitting the use of these tools is not new for
these pupils.?®® Likewise, under prior law, school districts were required to permit pupils with an
IEP or Section 504 Plan to use many of these same resources for the STAR tests, pursuant to
former section 853.5(c).?%* Thus, permitting pupils with an IEP or Section 504 plan to continue
to use the same non-embedded designated supports on the CAASPP tests is not new.
Furthermore, as noted above, the regulations define a designated support as a resource that a
pupil regularly uses in the classroom for instruction and/or assessment(s). Therefore permitting
a pupil to use a non-embedded designated support that is already used regularly in the classroom
IS not new.

Moreover, prior law allowed school districts to “provide” certain testing variations for all pupils,
including special lighting, special acoustics, noise canceling devises, visual magnifying or audio
amplification equipment, an individual carrel or study enclosure, test individually in a separate
room, color overlay or mask to maintain visual attention to the test, Manually Coded English or
American Sign Language to present directions for administration of the tests.?® To the extent
some of these testing variations that schools were allowed to provide under prior law are the
same or substantially similar to the universal tools or designated supports that schools are now
directed “shall be permitted,” the difference between providing such variations at their
discretion, and being required to “permit” tools or supports, may constitute a new requirement.

However, the non-embedded tools now universally required to be permitted as a resource for the
use by all pupils taking the CAASPP consist of materials that can be used by a pupil taking the
tests, like an English dictionary, scratch paper, thesaurus, color overlay, and math tools. And,
the plain language of section 853.5(b) states that “all pupils shall be permitted the following non-
embedded tools, but does not require any affirmative action on the part of schools. To “permit”
means to “give permission for,” and to “allow, have, let, or tolerate.”?>® The language does not

252 California Code of Regulations, title 5, section 850(k) (Register 2014, No. 35).

253 california Code of Regulations, title 5, section 853.5(c), (d), and (e) (Register 2011, No. 15).
254 Register 2011, No. 15.

2% california Code of Regulations, title 5, section 853.5(b) (Register 2011, No. 15).

256 \Webster’s 11 New College Dictionary (1999), page 819.
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require a school district “to provide” these materials, as it does in subdivision (f) for non-
embedded accommodations. To “provide” means to “furnish” or “supply.”?®" When different
words are used as part of the same statutory scheme, the words are presumed to have different
meanings.?*® Thus, this regulation does not require school districts to incur any new costs to
provide, furnish, or supply these materials. Similarly, the amended regulatory section now
requires that “[a]ll pupils shall be permitted the following non-embedded designated supports
when determined for use by an educator or group of educators...” Although the amended
section imposes a requirement to permit the use of the support where the prior section authorized
school districts to “provide” these supports for pupils that do not have an IEP or Section 504
Plan, permitting these non-embedded designated supports does not require a school district to
incur any new costs.

This conclusion is further supported by the Smarter Balanced Usability, Accessibility, and
Accommodations Guidelines. Appendix C of those guidelines addresses Frequently Asked
Questions, and question 14 on page 30, contains the following question: “Are there any supplies
that schools need to provide so that universal tools, designated supports, and accommodations
can be appropriately implemented?” The response, provided below, states that students can
provide these items on their own:

Schools should determine the number of headphones they will provide (for text-
to-speech, as well as for the listening test) and other non-embedded universal
tools (e.g., thesaurus), designated supports (e.g., bilingual dictionary), and
accommodations (e.g., multiplication table) for students. An alternative is to
identify these as items that students will provide on their own.??°

Other non-embedded universal tools identified in section 853.5(b) involve a pupil’s time during
the administration of the test; i.e., breaks and pupil marks in paper-pencil test booklet. These
resources were authorized to be provided under prior law to all pupils. For example, former
section 853.5(a) authorized school districts to allow pupils to write in test booklets and have as
much time as needed within a single sitting to complete a test.?® Although pupils are now
required to be permitted to take breaks and mark up the test booklet, there is no evidence in the
law or in the record that this results in any new increased cost for a school district. Similarly,
other non-embedded designated supports identified in section 853.5(d) address supports for the
administration of the test. For example, pupils are permitted to read aloud provisions of the test,
take the test in a separate setting, or at the most beneficial time of the day, if these supports are
regularly used by the pupil in the classroom. There is no evidence in the law or in the record that
these supports result in any new increased cost for a school district to administer the test when
compared to prior law. As previously stated, the requirement to administer the standardized test
is not new, and the grade levels of pupils taking the CAASPP test has decreased when compared
to prior law.

257 \Webster’s 11 New College Dictionary (1999), page 891.
258 Craven v. Crout (1985) 163 Cal.App.3d 779, 783.

259 Exhibit N, The Smarter Balanced Usability, Accessibility, and Accommodations Guidelines,
dated August 15, 2015 (emphasis added).

260 Register 2011, No. 15.
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Accordingly, the Commission finds that section 853.5(b) and (d), as amended by the test claim
regulations, does not require school districts to incur any new costs.

3) Providing non-embedded accommodations when specified in a pupil’s IEP or
Section 504 plan, in accordance with section 853.5(f), is not a new
requirement.

Section 853.5(f), as amended by the test claim regulations, requires the school district “to
provide” certain non-embedded accommodations on the CAASPP tests when specified in a
pupil’s IEP or Section 504 plan. “Accommodations” means “resources documented in a pupil’s
IEP or Section 504 Plan which the pupil regularly uses in the classroom for instruction and/or
assessment(s) and that are either utilized in the assessment environment or consist of changes in
procedures or materials that increase equitable access during the assessment and that cannot
fundamentally alter the comparability of scores.”?% The “accommodations” are non-embedded,
meaning they are not part of the technology platform for the computer-based CAASPP tests.?52
The accommaodations include the following: read aloud for specified tests and subjects;
American Sign Language for listening, mathematics, and science; braille for paper-pencil tests;
abacus for mathematics and science; alternate response options for reading, writing, listening,
and mathematics; calculator for specific mathematics items; multiplication table for
mathematics; print on demand; scribe; and speech-to-text or large print version of a paper-pencil
test.

The Commission finds that providing accommodations on the CAASPP tests when the
accommodation is required by the pupil’s IEP or 504 Plan is not new. Under existing state and
federal law, pupils with disabilities are guaranteed the right to receive a free and appropriate
public education, including special education and related services that are identified in the
pupil’s IEP.%%® Federal law, in NCLB, also requires that all students participate in the
standardized assessments, and that “the reasonable adaptations and accommodations for students
with disabilities ... necessary to measure the academic achievement of such students relative to
State academic content and State student academic achievement standards” shall be provided.?%
And, under prior state law, former Education Code section 60604 required that individuals with
exceptional needs “shall be included in the testing requirement [of the STAR exam]. . . with
appropriate accommodations in administration, where necessary. . . .”2%

Thus, providing a non-embedded accommodation to a pupil with a disability does not require a
school district to provide a new resource or cost, when the resource is already required by the
pupil’s IEP.

261 California Code of Regulations, title 5, section 850(a).
262 California Code of Regulations, title 5, section 850(q).

263 20 United State Code section 1400(d); 34 Code of Federal Regulations,
sections 300.340-300.350; Education Code sections 56000, et al.

264 20 United States Code section 6311(b)(3)(C)(ix).

265 Former Education Code section 60640, as amended by Statutes 2009-2010, 5th Ex. Sess.,
chapter 2.
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Accordingly, the Commission finds that section 853.5(f) does not impose any new requirements
or costs on school districts.

4) Submitting a request for approval for an individualized aid pursuant to
section 853.5(g) is not a new requirement.

Section 853.5(g), as amended by the test claim regulations, provides that an LEA may submit a
request in writing to the CDE prior to the administration of a CAASPP test for approval for the
use of an individualized aid. An “individualized aid” is defined in section 850 as “a type of
resource that a pupil regularly uses in a classroom for instruction and/or assessment that has not
been previously identified as a universal tool, designated support or accommodation.”?%® The
LEA CAASPP coordinator or the CAASPP test site coordinator shall make the request on behalf
of the LEA ten days before the pupil’s first day of CAASPP testing, and CDE is required to
respond within four business days from the date of receipt of the request. The final statement of
reasons for these regulations includes CDE’s response to a comment received during the
regulatory process that the supports enumerated in the regulations are not exhaustive and that
there may be supports included in a pupil’s IEP or Section 504 Plan that are not listed in the
regulation. The commenter suggested that the regulation provide that any testing
accommodations listed in an IEP or 504 Plan automatically be provided. CDE rejected this
proposal, stating the following:

Reject: It is not possible to develop a comprehensive listing of all the possible
testing resources for students with every type of disability for all different tests or
test items. Section 853.5(g) provides a mechanism to seek approval for the use of
a resource that is included in a pupil’s IEP or Section 504 Plan but that is not
included in the list of universal tools, designated supports or accommodations in
these regulations.2®’

However, the authorization to request an accommodation that is already provided in the IEP or
504 Plan is not new. Prior law also provided that if a variation was not listed in the regulation,
the school district or pupil’s IEP team may submit to the CDE for review of the proposed
variation.?®® A “variation” was defined as “a change in the manner in which a test is presented
or administered, or in how a test taker is allowed to respond, and includes, but is not limited to
accommodations and modifications.”2%°

Accordingly, the Commission finds that section 853.5(g) does not impose any new requirements
or costs on school districts.

5) Section 853.7, as added by Register 2014, No. 35 does not impose any new
activities on school districts.

Register 2014, No. 35 restated the substance of subdivisions (c) and (d) of section 853.5,
describing embedded and non-embedded designated supports, as a new section 853.7, which

266 California Code of Regulations, title 5, section 850(0) (Register 2014, No. 35).

267 Exhibit N, Final Statement of Reasons for the CAASPP regulations, page 6.

268 Former California Code of Regulations, title 5, section 853.5(f) (Register 2011, No. 15).
269 Former California Code of Regulations, title 5, section 850(x) (Register 2011, No. 15).
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applies specifically and exclusively to English learner pupils.?’® Section 853.7 simply continues
the requirements of section 853.5, as amended by Register 2014, No. 6, without interruption and
therefore no new activities are imposed.

f) California Code of Regulations, title 5, section 855, as amended by the test claim
requlations, describes the timing of the CAASPP tests, and does not impose any
new requirements on school districts.

California Code of Regulations, section 855, prior to the test claim amendments, provided that
the standards-based achievement tests and the primary language test, if applicable, “shall be
administered to each pupil during a testing window of 25 instructional days that includes 12
instructional days before and after completion of 85% of the school’s...instructional days.” The
prior section also provided for makeup days, and made exceptions for multitrack year round
schools.?™* As amended by Register 2014, No. 6, section 855 provides that for the same testing
window for the 2013-2014 CAASPP field test, described below, and for the CST, CMA, and
CAPA. Also beginning in the 2014-2015 school year, section 855 provides that the CAASPP
testing window “shall not begin until at least 66 percent of a school’s annual instructional days
have been completed, and testing may continue up to and including the last day of instruction.”
And, section 855 provides that “[f]or grade 11 Smarter Balanced assessments and CAASPP tests
administered after January 2015, the testing window shall not begin until at least 80 percent of a
school’s annual instructional days have been completed...” And finally, section 855 provides
that CDE, with approval of SBE, “may require LEAs to more fully utilize the testing
window...”?"

Although section 855 contains some mandatory language (“shall administer” and “shall be
administered”), reading the section in context, it does not itself mandate providing the tests.
Section 855 describes the timing of the tests, while the requirements to administer or provide the
tests, and all other things that administering a statewide assessment entails, are imposed by
section 60640 of the Education Code and other provisions of the implementing regulations.
Moreover, prior section 855 was also substantially similar: a description of the timing of the
various tests required under the STAR program. Therefore, no new requirements or activities are
imposed by the amendments to section 855.

g) California Code of Regulations, title 5, section 859, as amended by the test claim
reqgulations, addresses the security agreement and affidavit for the CAASPP tests,
and does not impose any new requirements on school districts.

Prior section 859 of the STAR regulations required all district and test site coordinators to sign a
STAR Test Security Agreement before receiving any test materials, and required all test
examiners, proctors, translators, scribes, and any other persons having access to any of the test

270 Compare California Code of Regulations, title 5, section 853.5 (Register 2014, No. 30) with
California Code of Regulations, title 5, section 853.5 (Register 2014, No. 35). See also
California Code of Regulations, title 5, section 853.7 (Register 2014, No. 35); Exhibit N,
CAASPP Final Statement of Reasons, page 2.

271 See Exhibit N, February 2014 Emergency Regulations, page 22.
272 California Code of Regulations, title 5, section 855 (Register 2014, No. 6).
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materials or tests administered pursuant to Education Code section 60640 to acknowledge the
limited purpose of their access by signing a STAR Test Security Affidavit.?"

As amended by the test claim regulations, section 859 provides similarly with respect to who is
required to sign the CAASPP Test Security Agreement and CAASPP Test Security Affidavit;
and much of the content of the Agreement and Affidavit is similar to prior law. However,
because the CAASPP is administered via computer, the Agreement and Affidavit contain certain
provisions more applicable to electronic media than paper tests, for example:

(4) I'will limit access to the test(s) and test materials by test examinees to the
actual testing periods when they are taking the test(s). | understand that only
pupils who are testing and LEA staff participating in the test administration who
have signed a test security affidavit may be in the room when and where a test is
being administered.

(A) 1'will keep all assigned, generated, or created usernames, passwords and
logins secure and not divulge pupil personal information to anyone other than the
pupil to whom the information pertains for the purpose of logging on to the
assessment delivery system.

(B) I will not allow anyone other than the assigned pupils to log into their
assigned test. | may assist a pupil with using their information to log into their
assigned test.

(C) I'will not use a pupil's information to log in as a pupil or allow a pupil to log
in using another pupil’'s information.?™

These changed provisions of the security agreement and affidavit do not of themselves impose a
new activity on local government. The activity required of school districts is to ensure that all
coordinators, examiners, translators, proctors, and scribes agree to and sign the security
agreement or affidavit, as specified. The changes to the content of the agreement do not alter the
scope of the activity required. Therefore, amended section 859 does not impose any new
activities on local government.

h) California Code of Regulations, title 5, section 862, as amended by the test claim
reqgulations, governs the apportionment information report, and does not impose
any new requirements on school districts.

California Code of Regulations, title 5, section 862, prior to the test claim regulation
amendments, provided that each school district shall receive an annual apportionment
information report, including the number of pupils enrolled in the district on the first day of
testing, the number tested, the number exempted, the number administered any portion of the
CSTs of the modified assessment excluding the STAR writing portion of the ELA tests, the
number with demographic information only who were not tested for any reason other than a
parental exemption, and the number of English language learners who were administered a
primary language test. In addition, prior section 862 stated that to be eligible for apportionment

273 Former California Code of Regulation, title 5, section 859 (Register 2011, No. 15).

274 california Code of Regulations, title 5, section 859(d) (as amended, Register 2014, Nos. 6,
30, and 35).
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payment for the standards-based achievement tests and the primary language test, school districts
must have returned all test materials, and certified the accuracy of the apportionment information
report by December 31,27

Amended section 862 clarifies that the apportionment information report shall be made available
electronically to each LEA (replacing “school district”) by CDE, but the information included in
the report is essentially the same, except that the report must also include the number of pupils
who were administered any portion of the CAASPP using paper and pencil assessments, and the
number of pupils administered a diagnostic assessment pursuant to Education Code section
60644. In addition, amended section 862 provides that, to be eligible for apportionment, the
LEA must return all test materials (just as before) and the LEA CAASPP coordinator must
certify the accuracy of the apportionment information report electronically by December 31. The
former section placed this responsibility on the district superintendent and required a postmark
by December 31.276

Based on the plain language of this section, very little has changed, and none of it substantively.
More importantly, the requirement to “make available” the apportionment information report is
directed to CDE, not to local government. And, the requirement of the CAASPP coordinator to
certify the report within a certain time, and the requirement to return test materials, are not new
requirements, with respect to the school district as an entity of local government. And finally,
though the section might be read to require school districts to first report the information listed to
the contractor, including, for example the number of pupils administered any portion of the
CAASPRP test using paper and pencil, the reporting is in fact required by California Code of
Regulations, title 5, section 861, as discussed below. Section 862 merely clarifies that the
apportionment information report contains “the following information provided to the contractor
by the LEA pursuant to sections 853 and 861...”2"

i) California Code of Regulations, title 5, section 863, as amended by the test claim
requlations, addresses CAASPP pupil reports and cumulative record labels, and
does not impose any new activities on school districts.

Finally, California Code of Regulations, section 863, prior to the test claim regulation
amendments, required school districts to forward the STAR Student Reports provided by the
contractor to the pupil’s parent or guardian no more than 20 working days from receipt from the
contractor. If the school district received the reports from the contractor after the last day of
instruction, it was required to forward the scores to parents within the first 20 working days of
the next school year. And, prior section 863 held schools “responsible for affixing cumulative
record labels reporting each pupil’s scores to the pupil’s permanent school records or for entering
the scores into electronic pupil records...” and forwarding those records if pupils transferred.?’

Amended section 863 changes “school district” to “LEA,” and requires an LEA to “forward or
transmit pupil results for the tests conducted pursuant to Education Code section 60640 to each

275 See Exhibit N, February 2014 Emergency Regulations, pages 37-38.

276 California Code of Regulations, title 5, section 862 (Register 2014, No. 6.).
277 California Code of Regulations, title 5, section 862 (Register 2014, No. 6).
278 See Exhibit N, February 2014 Emergency Regulations, page 40.
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pupil’s parent or guardian within 20 working days, and states that schools are responsible for
“maintaining pupil’s scores with the pupil’s permanent school records...” and “forwarding or
transmitting” the results to schools to which pupils matriculate or transfer.?”® These are
clarifying and consistency changes, and do not alter the scope of activities required of the
schools and school districts. Therefore, there are no new required activities imposed by this
amended section.

B. Education Code Section 60640 and Sections 852, 853, 857, 858, 861, and 864 of the
Title 5 Regulations, as Amended by the Test Claim Statutes and Regulations,
Require School Districts to Perform Some New Activities That Were Not Required
Under Prior Law.

1. Education Code section 60640, as amended by Statutes 2013, chapter 489,
beginning January 1, 2014, and interpreted in light of the implementing
regulations imposes a new requirement to administer the CAASPP assessments
to all pupils via computer, which includes the acquisition of and ongoing
compliance with minimum technology requirements.

Section 60640, as amended by the test claim statutes, replaces the STAR exam with CAASPP,
beginning in the 2013-2014 school year. The statute replaces the former CSTs required for
grades 2 to 11, inclusive, in English language arts and mathematics with the Smarter Balanced
summative assessments for grades 3 to 8 and grade 11, which are designed to be administered on
computer, and to be adaptive to student responses. Grades 2, 9, and 10 are no longer required to
take the annual assessments previously required,?® and the California Modified Assessment is
no longer necessary with the appropriate “universal tools” and “designated supports” available
within the computer adaptive Smarter Balanced tests.?8! Therefore, pursuant to section 60640, as
amended, only the following tests are now required:

e A consortium summative assessment in English language arts and mathematics for grades
3-8 and 11, aligned with the Common Core State Standards;

e Science grade level assessments in grades 5, 8, and 10, aligned with standards adopted by
SBE, until a successor assessment is implemented on the Superintendent’s
recommendation;

e The California Alternate Performance Assessment (CAPA) in grades 2 to 11, inclusive,
for pupils with significant cognitive disabilities who are unable to take the other tests, in
English language arts and mathematics, and the CAPA for science in grades 5, 8, and 10,
which measures content standards adopted pursuant to Section 60605 until a successor
assessment is implemented; and

e The Early Assessment Program established by Chapter 6 (commencing with Section
99300).

27 California Code of Regulations, title 5, section 863 (Register 2014, No. 6.).
280 Assembly Third Reading, AB 484, as amended May 24, 2013.

281 See Exhibit N, California Modified Assessment Pilot Test, California Department of
Education.
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School districts are authorized, but not required, to administer a primary language assessment
aligned to the English language arts standards adopted pursuant to Section 60605 to pupils who
are identified as limited English proficient and enrolled in any of grades 2 to 11, inclusive, until a
subsequent primary language assessment aligned to the common core standards in English
language arts is developed.?®? A school district may also “administer achievement tests in grades
other than those required by this section as it deems appropriate.”?3

For the 2013-2014 school year, the summative assessments in English language arts and
mathematics “shall be a field test only,” meaning that the results will not be used for state and
federal accountability purposes.?®* The field test is intended to “enable the consortium to gauge
the validity and reliability of these assessments and to conduct all necessary psychometric
procedures and studies, including, but not necessarily limited to, achievement standard setting,
and to allow the department to conduct studies regarding full implementation of the assessment
system.” The full administration of the CAASPP test began in Spring 2015.2°

Section 60640(f) requires each LEA, “[f]rom the funds available for that purpose,” to
“administer assessments to each of its pupils pursuant to subdivision (b),”2®® except that recently
arrived English learner pupils are exempted from taking the assessment in English language
arts.?8” For the 2013-2014 school year, each LEA is required to administer the field test in a
manner described by the CDE in consultation with the president or executive director of the state
board. “Funds for this purpose shall be utilized to allow for maximum participation in the field
test across the state.”?®® “As feasible, the CAASPP field tests shall be conducted in a manner
that will minimize the testing burden on individual schools...” and shall not produce individual
pupil scores unless it is determined that these scores are valid and reliable.?®

Pursuant to NCLB, individuals with exceptional needs shall be included in the testing
requirements of subdivision (b) with appropriate accommodations in administration, where
necessary, and the individuals with exceptional needs who are unable to participate in the testing,
even with accommodations, shall be given an alternate assessment.?%°

And finally, section 60640(n) provides that “[a]s a condition to receiving an apportionment
pursuant to subdivision (1), a local educational agency shall report to the Superintendent all of the
following:

282 Education Code section 60640(b) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).
283 Education Code section 60640(i) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).
284 Education Code section 60640(b) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).

285 Exhibit N, Field Test — Smarter Balanced Assessment Consortium; Report and
Recommendations for the Full Implementation of Smarter Balanced Summative Assessments,
page 12.

286 Education Code section 60640(f)(1) (Stats. 2013, ch. 489).

287 Education Code section 60640(b)(5) (Stats. 2013, ch. 489).

288 Education Code section 60640(f)(2) (Stats. 2013, ch. 489).

289 Education Code section 60640(h) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).
290 Education Code section 60640(k) (Stats. 2013, ch. 489).
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(1) The pupils enrolled in the local educational agency in the grades in which
assessments were administered pursuant to subdivisions (b) and (c).

(2) The pupils to whom an achievement test was administered pursuant to
subdivisions (b) and (c) in the local educational agency.

(3) The pupils in paragraph (1) who were exempted from the test pursuant to this
section.”2%!

a) Many of the plain-language requirements in section 60640, as amended by the test
claim statutes, are not new, or require a lower level of service when compared to

prior law.

Many of the requirements in section 60640, as amended by the test claim statutes, are not new or
require a lower level of service when compared to prior law. For example, the requirement to
administer a statewide assessment pursuant to section 60640(b), (f), (g), and (k) is no different
from that under prior law. Former section 60640(b) provided: “From the funds available for that
purpose, each school district, charter school, and county office of education shall administer to
each of its pupils in grades 2 to 11, inclusive, the standards-based achievement test provided for
in Section 60642.5.”2%2 Section 60642.5, in turn, required the Superintendent to develop an
assessment, “to be called the California Standards Tests,” which included “reading, spelling,
written expression, and mathematics” for pupils in grades 2 to 8, and “reading, writing,
mathematics, history-social science, and science” for pupils in grades 9 to 11.2°> Amended
section 60640(f) requires that “[fl[rom the funds available for that purpose, each local agency
shall administer assessments to each of its pupils pursuant to subdivision (b).” Amended section
60640(b) provides for the assessments to include “[a] consortium summative assessment in
English language arts and mathematics for grades 3 to 8, inclusive, and grade 11...” and
“[s]cience grade level assessments in grades 5, 8, and 10...” Therefore, the subject matter of the
assessments under the prior law is substantively the same as under CAASPP, but because pupils
in grades 2, 9, and 10 are no longer required to participate in the English and mathematics
assessments, the number of pupils required to be assessed under sections 60640(f) and 60640(b)
is fewer than that required under former sections 60640 and 60642.5.

Moreover, section 60640(b)(1)(B) explains that “[i]n the 2013-14 school year, the consortium
summative assessment in English language arts and mathematics shall be a field test only, to
enable the consortium to gauge the validity and reliability of these assessments... and to allow
the department to conduct studies regarding full implementation of the assessment system.” The
field test is not intended to include all of the otherwise-applicable components of the
assessments, and indeed the field test was implemented in that manner. In the CDE report to the
State Board and the Legislature, it is clear that students in grade 11 were not required to
participate in the field test, and many students only participated in either the computer-based test

291 Education Code section 60640(n) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).
292 Former Education Code section 60640(b) (Stats. 2009-2010, 5th Ex. Sess., ch. 2).

293 Education Code section 60642.5 (Stats. 2008, ch. 752); See also, former Education Code
section 60603 (Stats. 2004, ch. 233).
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or the performance task, but not both.?®* In addition, school districts were not required to report
the results of the field test, either to parents, or for state and federal accountability purposes.?%®
Therefore, the requirements of section 60640 for the 2013-2014 school year to administer the
field test assessments to all eligible pupils are a lower level of service, and not new, except with
respect to the use of computers, as discussed below.

As indicated above, school districts have long been required to administer standardized
assessments to pupils under the STAR program and, thus, the requirement to administer
assessments is not new. In addition, prior law required pupils with disabilities to be included in
statewide testing; that requirement in section 60640(k) is not new.2%

And finally, section 60640(n) provides that “[a]s a condition to receiving an apportionment
pursuant to subdivision (1), a local educational agency shall report to the Superintendent all of the
following:

(1) The pupils enrolled in the local educational agency in the grades in which
assessments were administered pursuant to subdivisions (b) and (c).

(2) The pupils to whom an achievement test was administered pursuant to
subdivisions (b) and (c) in the local educational agency.

(3) The pupils in paragraph (1) who were exempted from the test pursuant to this
section.”2’

This requirement was added to section 60640 by Statutes 2009-2010, 5th Extraordinary Session,
chapter 2 (SB 1), and is therefore not new.

Based on the foregoing, there is very little in the plain language of amended section 60640 that
imposes any new requirements or activities, and indeed some of the prior requirements have
been reduced or eliminated.

b) A new requirement is imposed, however, to provide “a computing device, the use of
an assessment technology platform, and the adaptive engine” to administer the
CAASPP assessments to all pupils via computer, which includes the acquisition of
and ongoing compliance with minimum technology requirements.

Notwithstanding the findings above, that the majority of section 60640 does not impose any new
requirements on school districts, there is a new requirement inherent in the administration of the
new CAASPP tests via computer, which is best understood when interpreted in light of sections

850, 853, and 853.5 of the implementing regulations. These regulations elucidate the essential

294 Education Code section 60640(f)(2) (Stats. 2013, ch. 489); Education Code section 60603
(Stats. 2013, ch. 489). See also, Exhibit N, Report and Recommendations for the Full
Implementation of Smarter Balanced Summative Assessments, pages 16; 41.

295 Exhibit N, Smarter Balanced Field Test Questions and Answers, page 1.

29 Compare Former Education Code section 60640(e) (as amended, Stats. 2009-2010, 5th Ex.
Sess., ch. 2) with Education Code section 60640(k) (as amended, Stats. 2013, ch. 489).

297 Education Code section 60640(n) (Stats. 2014, ch. 32).
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nature of the CAASPP tests as a battery of computer-based assessments, which section 857
expressly makes an ongoing requirement.?%

Section 60640(f)(1) states: “From the funds available for that purpose, each local educational
agency shall administer the assessments to each of its pupils pursuant to subdivision (b).”
Section 60640(b) states that beginning in the 2013-2014 school year, the CAASPP shall include
“[a] consortium summative assessment in English language arts and mathematics for grades 3 to
8 and grade 11...” and “[s]cience grade level assessments in grades 5, 8, and 10 that measure
content standards pursuant to Section 60605, until a successor assessment is implemented...”
And, section 60640(b) provides that “[i]n the 2013-14 school year, the consortium summative
assessment in English language arts and mathematics shall be a field test only, to enable the
consortium to gauge the validity and reliability of these assessments and to conduct all necessary
psychometric procedures and studies...”?®® As discussed above, the elements of the consortium
summative assessment, and the grade levels tested in particular subjects, represent a lower level
of service than under prior law, based only on the number and frequency of subject matter tests
required.

However, the Assembly Appropriations Committee analysis states:

The consortium assessments are vastly different than the current STAR
assessments. For example, these assessments are designed to be online and
computer adaptive as opposed to the paper - and - pencil STAR assessments
currently administered to pupils.3®

Additionally, the definitions found in section 60603 and California Code of Regulations, title 5,
section 850, demonstrate the Legislature’s intent that the new assessments are to be computer-
based. Education Code section 60603(d-€), as amended by Statutes 2013, chapter 489, provides
that: “*Computer-adaptive assessment’ means a computer-based test that utilizes a computer
program to adjust the difficulty of test items through a testing session based on a test taker’s
responses to previous test items during that testing session”; and, “*Computer-based assessment’
means a test administered using an electronic computing device.”3%* Moreover, section 853 of
the title 5 regulations, as amended by Register 2014, No. 35, states the following: “The primary
mode of administration of a CAASPP test shall be via a computing device, the use of an
assessment technology platform, and the adaptive engine.”3%? Section 850(e), in turn defines an
*assessment technology platform” as follows:

29 california Code of Regulations, title 5, section 850, 853, 853.5, and 857 are evaluated
independently elsewhere in this analysis; these sections are discussed here only to the extent that
they help to elucidate the requirements of section 60640 with respect to the acquisition and
ongoing maintenance of adequate minimum technology requirements to administer the
CAASPP.

299 Education Code section 60640(b) (Stats. 2013, ch. 489).
300 Exhibit N, AB 484, Appropriations Committee Analysis, page 1.

301 See also, California Code of Regulations, title 5, section 850(i) (definition originally added by
Register 2014, No. 6).

302 California Code of Regulations, title 5, section 853(b) (Register 2014, No. 35).
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...the electronic systems used to display items, accept item responses, store,
deliver, score the tests and restrict access to outside sources, as well as report and
manage assessment results. Assessment technology includes, but is not limited to,
computing devices, testing software applications, network hardware, and other
technology required to administer the tests.3%

Moreover, section 853.5 of the regulations requires that English learners and all pupils with
disabilities be provided “embedded” tools on the CAASPP tests for English language arts and
mathematics, and while those requirements are specifically denied above because they are built
into the software of the computer-based assessments, and not required of the local government,
the phrase “embedded tools” is important in the interpretation of what is required to provide the
technology necessary for the CAASPP. Section 850(1) of the regulations defines “embedded” to
mean “a resource, whether a universal tool, designated support, or accommodation, that is part of
the assessment technology platform for the computer-based CAASPP tests.”3%* Thus, the
CAASPRP test includes embedded tools, which are built into the testing technology. These
embedded tools are necessary because, as discussed above, the CAASPP is intended to be
adaptive to the needs of students who would formerly have been assessed using the CMA.3%°

And finally, the LEA CAASPP coordinator is required by section 857 of the regulations to
“ensure current and ongoing compliance with the minimum technology specifications as
identified by the CAASPP contractors.”*% This ongoing duty not only aids in understanding the
requirements of the test claim statute, but it also expressly requires continuing activity and
expenditures for school districts. In addition to the likely inevitable, but intermittent,
replacement of testing devices and hardware, the Smarter Balanced Assessment Consortium has
also published a projected schedule of the “End-of Support Date[s]” for various operating
systems. For example, “Mac OS 10.5” and “Windows Vista” are two common operating
systems that SBAC expects to cease supporting after the 2016-2017 school year, and newer
operating system software will be required at that time.3°” Thus, not only do section 857 and
Education Code section 60640, require replacing or upgrading testing devices and hardware, but
a certain degree of obsolescence for various software, including the underlying operating
systems, is also planned.

School districts were not required under prior law to provide computers and adequate technology
necessary to administer standardized assessments under the STAR program. Thus, beginning
January 1, 2014, the requirement to provide “a computing device, the use of an assessment
technology platform, and the adaptive engine” to administer the CAASPP test on computers, is
new. Based on the committee analysis noted above, and the definitions in Education Code
section 60603 and California Code of Regulations, title 5, section 850, an interpreted in light of

303 California Code of Regulations, title 5, section 850(f) (Register 2014, No. 35).
304 california Code of Regulations, title 5, section 850(m) (Register 2014, No. 35).

305 See Exhibit N, California Modified Assessment Pilot Test, California Department of
Education.

306 California Code of Regulations, title 5, section 857 (Register 2014, No. 6).

307 Exhibit N, Smarter Balanced Technology Strategy Framework and Testing Device
Requirements, page 26.
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references made in California Code of Regulations, title 5, sections 853, 853.5, and 857 to
computer and technology requirements, the CAASPP program imposes new requirements to
acquire and maintain adequate “minimum technology” to administer the assessments via
computer.3%®

Finance argues, however, that the plain language of sections 60640(e) and (f) demonstrates the
Legislature’s intent that statewide testing under CAASPP was not meant to impose a
reimbursable state mandate, and does not impose any new requirements for the first three
years.3%® Section 60640(e) provides as follows:

The Superintendent shall make available a paper and pencil version of any
computer-based CAASPP assessment for use by pupils who are unable to access
the computer-based version of the assessment for a maximum of three years after
a new operational test is first administered.3°

Finance reasons that “[t]hese statutes established the CAASPP system to eventually be
administered exclusively on computers...[however]...[d]uring this three year period, including
from January 1, 2014 to June 30, 2014, administering the CAASPP on computers is optional.”3!
In addition, and relatedly, Finance further argues that section 60640(f) expresses a “clear intent
that local educational agencies are not required to bear the financial burden of immediately
implementing the CAASPP on computers before state funding is specifically provided...”3?

The Commission disagrees with Finance’s interpretation. Interpreting the statutes as a whole,
the Commission finds, as explained below, that the three year “grace period” is intended to be
the rare exception, not to undermine the state requirement to administer the test via computer;
and that the language “from the funds available” in subdivision (f) does not undermine the state’s
requirement that all LEAs comply with CAASPP in time for the 2013-2014 field test (i.e.,
beginning January 1, 2014).

The plain language of section 60640(e) requires the Superintendent to assist schools that are not
able to administer the CAASPP to all pupils by providing a paper and pencil version of the test.
Therefore, a district that is not able to fully implement the computer-based CAASPP tests within
the first one to three years will not be entirely out of compliance with the law. However, the
regulations make clear that the paper and pencil version of the CAASPP is not the required
method: section 853 states expressly that “[t]he primary mode of administration of a CAASPP
test shall be via a computing device...” In addition, section 853 provides that LEAs may make
use of the paper and pencil version of the CAASPP “if the LEA identifies the pupils that are

308 California Code of Regulations, title 5, sections 853, 853.5, and 857 are analyzed below on
their merits, to the extent that the plain language of each imposes some new activities; the
analysis here relies on these sections only to the extent that they provide context for the
imperative nature of Education Code section 60640, and demonstrate that the Legislature
intended for technology requirements to be ongoing.

309 Exhibit K, Finance’s Comments on the Draft Proposed Decision on 14-TC-01, page 1.
310 Education Code section 60640(e) (Stats. 2013, ch. 489; Stats. 2014, ch. 32).

311 Exhibit K, Finance’s Comments on the Draft Proposed Decision on 14-TC-01, page 1.
312 Exhibit K, Finance’s Comments on the Draft Proposed Decision on 14-TC-01, page 1.
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unable to access the CBA version of the test.”3!3 These provisions make clear that school
districts are required to implement the computer-based assessments broadly, and expediently.
Moreover, section 851 requires LEAS to make arrangements for the CAASPP testing for all
pupils, as follows:

LEAs shall make arrangements for the testing of all eligible pupils in alternative
education programs or programs conducted off campus, including, but not limited
to, non-classroom based programs, continuation schools, independent study,
community day schools, county community schools, juvenile court schools, or
NPSs. 31

And finally, because the underlying purpose of the CAASPP is that the test should be adaptive to
student responses, and thus require less time and provide more accurate assessment, Finance’s
presumption that the paper and pencil version of the test could suffice undermines the entire
program. In other words, a paper and pencil version of the CAASPP is not the CAASPP,
because it is not adaptive, and not computer-based.3*® Therefore, the Commission finds that the
three year *“grace period” provided in section 60640(e) cannot be interpreted to delay the
operative date of the state requirement, or otherwise provide for a gradual implementation of the
Legislature’s intent. Rather, the paper and pencil version of the assessments is intended to be a
rare exception, utilized only for a small number of students, as identified by the LEA, who are
unable to access the computer-based version of the test.

Finance also argues that the phrase “from the funds available for that purpose” should be
interpreted to limit section 60640 to require the Commission to find that the activities are
required only when and to the extent funding is provided. And indeed, the Commission has
previously found language referencing available funds to constitute a conditional statement
affecting whether certain statutory duties were in fact mandated. In Williams Case
Implementation 1, I, and 111, 05-TC-04; 07-TC-06; 08-TC-01; for example, the Commission
found that all of the new requirements of Education Code section 1240, as amended from 2004
to 2007, were required only, based on the plain language, “to the extent that funds are
appropriated for purposes of this paragraph.”3'® Similarly, the Commission found that the
phrase “to the extent possible and with funds provided for that purpose...” as used in section
44258.9 “means that the activities provided for are mandated insofar as funds are provided, and

313 California Code of Regulations, title 5, section 853 (Register 2014, No. 35) [emphasis added].
814 california Code of Regulations, title 5, section 851 (Register 2014, No. 35) [emphasis added].

315 See also, Exhibit N, Assembly Floor Analysis, AB 484 [“[T]hese assessments are designed to
be online and computer adaptive as opposed to the paper - and - pencil STAR assessments
currently administered to pupils.”].

316 Statement of Decision, Williams Case Implementation I, 11, and 111, 05-TC-04; 07-TC-06;
08-TC-01, Adopted December 7, 2012, page 29 [discussing Education Code section 1240(c)(2),
as amended by Stats. 2004, ch. 900 § 1; Stats. 2005, ch.118 § 1; Stats. 2006, ch. 704 § 1; Stats.
2007, ch. 526 § 1].
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only mandated to the extent that the activities are capable of completion with the funds
provided.”3’

But here, the Legislature chose a different phrase. The phrase “from the funds available for that
purpose,” when interpreted with section 862.5 of the implementing regulations, does not limit the
activities required by the state. Rather, this phrase directs the use of offsetting revenues
appropriated by the state for this program, which will be further analyzed below in Section D of
this decision addressing the issue of costs mandated by the state.

This interpretation is also consistent with how the Commission has historically interpreted the
phrase in prior STAR test claims. The phrase “from funds available for that purpose” has been
included in section 60640 from 1997 to the present.®!8 The Commission found in STAR, 97-TC-
23, that Education code section 60640, as amended by Statutes 1997, chapter 828, imposed a
reimbursable state mandate for school districts and county offices of education to administer “the
achievement test designated by the State Board of Education pursuant to Section 60642 despite
the existence of the phrase “[c]ommencing in the 1997-98 fiscal year...and from the funds
available for that purpose...”3!® In the reconsideration of STAR, 04-RL-9723-01, the
Commission restated its determination that only the achievement test designated by the SBE
pursuant to section 60642 was reimbursable; however, the Commission did not consider that the
language “from the funds available for that purpose...” in Education Code section 60640 should
limit the required activities.?® The Commission’s decision on STAR Il and 111 addressed former
section 60640, as amended by Statutes 2003, chapter 773, which begins: “Commencing in the
2004-05 fiscal year and each fiscal year thereafter, and from the funds available for that
purpose...” The Commission found that the amended section “reduces existing requirements”
because certain grade-levels were exempted from testing beginning in the 2004-2005 school
year; but the Commission did not make findings that “from the funds available for that
purpose...” should limit the required activities to the extent of funding available. Rather, the
Commission, in these prior test claims, interpreted the language as identifying offsetting revenue
provided by the state for the STAR program.

Based on the foregoing, the Commission finds that Education Code section 60640, as amended
by Statutes 2013, chapter 489, beginning January 1, 2014, and interpreted in light of the

317 Statement of Decision, Williams Case Implementation I, 11, and 111, 05-TC-04; 07-TC-06;
08-TC-01, Adopted December 7, 2012, page 41 [discussing Education Code section 44258.9, as
amended by Stats. 2004, ch. 902 § 3; Stats. 2005, ch. 118 § 9].

318 Former Education Code section 60640 was added by Statutes 1997, chapter 828; amended by
Statutes 1998, chapter 485; Statutes 1998, chapter 330; Statutes 1999, chapter 78; Statutes 1999,
chapter 83; Statutes 1999, chapter 735; Statutes 2000, chapter 576; Statutes 2001, chapter 20;
Statutes 2002, chapter 492; and Statutes 2003, chapter 773, section 4. Current section 60640 was
first added by Statutes 2003, chapter 773, section 5, and amended by Statutes 2004, chapter 183;
statutes 2004, chapter 233; Statutes 2005, chapter 676; Statutes 2007, chapter 174; Statutes 2007,
chapter 730; Statutes 2008, chapter 757; Statutes 2009-2010, 5th Extraordinary Session, chapter
2; Statutes 2013, chapter 489; and Statutes 2014, chapter 32.

319 Former Education Code section 60640(b) (Stats. 1997, ch. 828).
320 Former Education Code section 60640(b) (Stats. 2001, ch. 20).
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implementing regulations, including California Code of Regulations, title 5, sections 850, 853,
853.5, and 857, imposes a new requirement to provide “a computing device, the use of an
assessment technology platform, and the adaptive engine” to administer the CAASPP
assessments to all pupils via computer, which includes the acquisition of and ongoing
compliance with minimum technology requirements.

2. California Code of Regulations, title 5, section 852, as amended by Register
2014, No. 6, imposes a new requirement on school districts to provide an annual
parental notification of CAASPP testing containing information about the test
and information on the right to request an exemption from testing for their
child.

Under existing law, Education Code section 60615 requires a school district to grant a written
request by a parent or guardian to excuse his or her pupil from any or all parts of the
assessments. Prior section 852 of the regulations stated that a parent or guardian “may submit to
the school a written request to excuse his or her child from any or all parts of any test
provided...” under the STAR program, and that “[a] school district and its employees may
discuss the STAR Program with parents and may inform parents of the availability of
exemptions under Education Code section 60615.” However, the school district was forbidden
to “solicit or encourage any written exemption request...”3?* These provisions have remained,
with clarifying changes, including clarification that an exemption request must be renewed
annually.®?2 And, section 852(c) continues to provide, as before, that school district employees
may discuss the testing with parents and inform them of the exemption, but may not solicit or
encourage any written exemption request on behalf of any child or group of children.®?® These
provisions, now applicable to CAASPP, are not new, and the small consistency or clarifying
changes do not impose new required activities.

However, as amended by the test claim regulations, section 852 now also requires school
districts to notify parents each year of their pupil’s participation in the CAASPP testing, and that
notification must include “a notice of the provisions outlined in Education Code section
60615.73%* Section 60615, in turn, states, in its entirety: “Notwithstanding any other provision
of law, a parent’s or guardian’s written request to school officials to excuse his or her child from
any or all parts of the assessments administered pursuant to this chapter shall be granted.”3%°
Therefore, although parents were already permitted under the Education Code to request an
exemption, school districts are now required to inform them of the availability of the exemption,
and to do so each year that the pupil is participating in the CAASPP testing.

Therefore, based on the foregoing, the Commission finds that California Code of Regulations,
title 5, section 852, as amended, requires school districts, beginning February 3, 2014, to notify

321 See Exhibit N, February 2014 Emergency Regulations, page 12.

322 And, in keeping with the amendments made elsewhere in the regulations and the statutes,
“STAR Program” is now “CAASPP assessment system,” and “school district” is now “LEA.”

323 Exhibit N, February 2014 Emergency Regulations, page 12.
324 california Code of Regulations, title 5, section 852(a-b).
325 Education Code section 60615 (Stats. 1995, ch. 975).
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parents or guardians each year of their pupil’s participation in the CAASPP assessment system,
including natification that notwithstanding any other provision of law, a parent’s or guardian’s
written request to exempt his or her child from any or all parts of the CAASPP assessments shall
be granted.

3. California Code of Regulations, title 5, section 853, as amended by Register
2014, Nos. 6, 30, and 35, imposes a new requirement on school districts to score
and transmit the CAASPP tests in accordance with the manuals or other
instructions provided by the contractor or CDE, and to identify pupils, if
applicable, who are unable to access the computer-based version of the test.

Prior to the test claim regulations, former section 853 provided that the STAR tests shall be
administered and returned by school districts in accordance with the manuals or other
instructions provided by the contractor, including instructions for administering the test with
variations, accommodations, and modifications. As amended by Register 2014, No. 6, effective
February 3, 2014, the section now refers to “CAASPP tests pursuant to Education Code section
60640...”, and requires that they be “administered, scored, transmitted, and/or returned” by
“LEAS” (replacing “school districts”) in accordance with the instructions provided by the
contractor “or CDE.” The amended section also provides, as discussed above, that “[i]f
available, an LEA may utilize a paper-pencil version of any [computer based test (CBT)] of the
CAASPP assessment system... if the LEA identifies the pupils that are unable to access the CBT
version of the test.” And, the amended section provides that interim assessments and “formative
assessment tools” shall be made available for school districts, and that use of interim assessments
and formative assessment tools “shall not be considered advance preparation for a CAASPP
test...”326 As further amended by Register 2014, No. 35, effective August 27, 2014, section 853
more explicitly provides that the “primary mode of administration of a CAASPP test shall be via
a computing device, the use of an assessment technology platform, and the adaptive engine.”3%’

As discussed above, Education Code section 60640 already required school districts, beginning
January 1, 2014, to administer the CAASPP tests via computer. And section 60640(e) requires
the Superintendent to make available a paper and pencil version of any computer-based
CAASPP assessment for pupils who are unable to access the computer-based version, for up to
three years. The amended section 60640 has an effective date of January 1, 2014, while
California Code of Regulations, title 5, section 853 was amended effective February 3, 2014, and
again effective August 27, 2014.328 Therefore, the provisions of section 853, which state that the
primary mode of administration of the CAASPP shall be via a computing device, but that a
school district may utilize a paper and pencil version of “any CBT of the CAASPP assessment
system,” are clarifying changes, and do not impose any new activities on local school districts.

In addition, provisions of section 853 describing the availability of interim assessments and
formative assessments tools do not contain any mandatory or directory language requiring school
districts to use these assessments or tools.

326 California Code of Regulations, title 5, section 853 (Register 2014, No. 6).
327 california Code of Regulations, title 5, section 853 (Register 2014, No. 35).
328 Register 2014, Nos. 6, 30, and 35.
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However, section 853 does impose new requirements on school districts to score and transmit the
tests in accordance with manuals and instructions provided by the contractor or CDE. The prior
regulation did not require school districts to score and transmit the tests to the contractor or CDE,
and because all tests were given with paper and pencil, a lack of computer access for some pupils
was not an issue.

Based on the foregoing, the Commission finds that California Code of Regulations, title 5,
section 853 requires school districts, beginning February 3, 2014, to score and transmit the
CAASPRP tests in accordance with manuals or other instructions provided by the contractor or
CDE.

4. California Code of Regulations, title 5, section 857, as amended by Register
2014, Nos. 6 and 35, imposes new requirements on the school district and LEA
CAASPP coordinator to identify pupils unable to access the computer-based
version of the CAASPP tests; report to the CAASPP contractor the number of
pupils unable to access the computer-based version of the test; and to ensure
current and ongoing compliance with the minimum technology specifications
required for the new computer based assessment.

Prior to the test claim regulations, section 857 provided that on or before September 30 of the
school year, the superintendent of each school district shall designate a “district STAR
coordinator,” who, according to the prior section “shall be available through August 15 of the
following school year to complete school district testing.” The district STAR coordinator’s
responsibilities “shall include, but not be limited to...” responding to correspondence and
inquiries from the testing contractor and CDE; determining school district and test site needs;
ensuring delivery of tests and test materials; coordinating makeup tests; maintaining security
over the tests; overseeing the administration of the tests, and the collection and return of all test
materials; assisting the contractor and CDE in resolving any discrepancies; notifying CDE of any
security breaches or testing irregularities; ensuring that an answer document is submitted for
each pupil; and reviewing files and reports from the contractor for accuracy and completeness.>?°

Section 857, as amended by the test claim regulations, is not substantially different from prior
law with respect to the STAR program. For example, the activities in section 857(b) of
designating an LEA CAASPP coordinator, to be available through September 30 of the
following school year to complete testing activities, to notify the contractor of the identity and
contact information for the LEA coordinator and superintendent, and to serve as the LEA
representative and liaison between the LEA and the contractor and between the LEA and CDE
for all matters relating to CAASPP, are not new. And, section 857(e) requires the district’s
CAASPP coordinator to ensure the training of test site coordinators who will oversee the test
administration at each school site.®3® Although the Commission recognizes that the training
required to administer the CAASPP is likely new, the requirement for the coordinator to

329 california Code of Regulations, title 5, section 857 (Register 2011, No. 15).
330 Former California Code of Regulations, section 857(b)(12) (Register 2011, No. 15).
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“ensure” training is no different than under prior law.33! These activities are identical to those
imposed by former section 857 on the district STAR coordinator under prior law. 3%

In addition, section 857(c) provides that the responsibilities of the coordinator “shall be those
defined in the contractor’s(s’) or consortium’s administrative manuals and documentation...”
including overseeing the LEA’s preparation, registration, coordination, training, assessment
technology, administration, security, and reporting of the CAASPP tests. Though the description
of the LEA coordinator’s responsibilities is abbreviated in the amended section 857(c),
preparation, coordination, administration, security, and reporting are all terms that generally
describe the same responsibilities held by the district STAR coordinator that were described in
somewhat greater detail under prior law. The Commission finds that these activities are not new.

However, section 857, as amended by the test claim regulations does include certain
requirements that are entirely new, as compared to prior law. Section 857(a) requires the
superintendent of each school district to identify pupils unable to access the computer-based
version of the CAASPP tests; and to report to the CAASPP contractor the number of pupils
unable to access the computer-based version of the test.33® These requirements were not
imposed by prior law and are new.

In addition, section 857(c) and (d) requires that the CAASPP coordinator be responsible for
assessment technology, and “shall ensure current and ongoing compliance with the minimum

31 As indicated above, the Legislature recognized that the “consortium assessments are vastly
different than the current STAR assessments,” since the assessments are designed to be online
and computer adaptive as opposed to the paper-and-pencil STAR assessments formerly
administered to pupils (Exhibit N, Assembly Appropriations Committee analysis.) In addition,
the Smarter Balanced Test Administration Manual states that:

Test Administrators (and any other individuals who will be administering any
secure Smarter Balanced assessment) will read the CAASPP Smarter Balanced
Online Test Administration Manual, the Smarter Balanced Usability,
Accessibility, and Accommodations Guidelines, and the Test Administrator (TA)
Reference Guide, and view the associated Smarter Balanced training modules.
(Exhibit N, Online Test Administration Manual Excerpt, page 9.)

The Online Test Administration Manual for 2015 runs to nearly 100 pages of instruction, while
the Test Administrator Reference Guide holds another 90 pages of required reading. In addition,
the training modules currently available include a number of archived “webcast” videos and
audio-video slide presentations that require several hours to view in full.
(http://www.caaspp.org/training/sbft/index.html, accessed October 5, 2015.)

However, even though the content of the training may be different, the plain language
requirement of section 857 is for the CAASPP coordinator to ensure the training of CAASPP test
site coordinators. To the extent the training itself results in increased costs, those issues can be
best addressed as a reasonably necessary activity at the parameters and guidelines stage of this
claim.

332 Register 2011, No. 15.
333 California Code of Regulations, title 5, section 857(a) (Register 2014, No. 6).
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technology specifications as identified by the CAASPP contractor(s) or consortium.” These
activities are newly required.

Accordingly, the Commission finds that California Code of Regulations, title 5, section 857, as
amended by Register 2014, Nos. 6 and 35, beginning February 3, 2014, imposes new
requirements on school district superintendents to identify pupils unable to access the computer-
based version of the CAASPP tests; and to report to the CAASPP contractor the number of
pupils unable to access the computer-based version of the test. The regulation also requires the
LEA CAASPP coordinator to be responsible for assessment technology, and “ensure current and
ongoing compliance with the minimum technology specifications as identified by the CAASPP
contractor(s) or consortium.”

5. California Code of Regulations, title 5, section 858, as amended by Register
2014, Nos. 6 and 35 imposes new requirements on school district CAASPP test
site coordinators to be responsible for ensuring that all designated supports,
accommodations, and individualized aids are entered into the registration
system.

Under prior law section 858 of the STAR regulations provided that at each test site, the
superintendent or the district STAR coordinator shall designate a STAR test site coordinator,
who is required to be available through August 15 of the following school year to resolve
“discrepancies or inconsistencies in materials or errors in reports.”*3* In addition, former section
858 provided that a STAR test site coordinator’s duties shall include determining test site
material needs and communicating to the district STAR coordinator; overseeing the acquisition
and distribution of tests and test materials; cooperating with the district STAR coordinator to
provide testing days and makeup days within required time periods; maintaining security over
the tests and test data; signing the security agreement set forth in section 859; arranging for and
overseeing the administration of the tests and the collection and return of all test materials;
assisting the district STAR coordinator, the contractor, and CDE in the resolution of
discrepancies; overseeing the collection of pupil data required by sections 861 and 862; ensuring
that an answer document, and only one answer document, is submitted for each eligible pupil;
notifying the STAR district coordinator of any security breaches or testing irregularities; and
training test examiners, translators, proctors, and scribes.*®

Section 858(a) as amended by the test claim regulations, similarly provides that the CAASPP
coordinator shall designate a test site coordinator to be available to the CAASPP coordinator by
telephone through September 30 of the following school year for purposes of resolving

discrepancies or inconsistencies in materials or errors in reports. This activity is not new. %

Section 858(b) also provides that the test site coordinator’s responsibilities shall be those defined
in the contractor’s and CDE’s administrative manuals and documentation, and shall include, but
not be limited to, overseeing the test site’s preparation, coordination, administration, security and
reporting of the CAASPP tests. Though the description of the test site coordinator’s
responsibilities is abbreviated in the amended section 858(b), preparation, coordination,

334 California Code of Regulations, title 5, section 858(a) (Register 2011, No. 15).
335 california Code of Regulations, title 5, section 858 (Register 2011, No. 15).
336 California Code of Regulations, title 5, section 858(a) (Register 2011, No. 15).
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administration, security, and reporting are all terms that generally describe the same
responsibilities held by the district STAR coordinator that were described in somewhat greater
detail under prior law.3*” The Commission finds that these activities are not new.

In addition, section 858(d) as amended, requires the test site coordinator to be responsible for
ensuring that all designated supports, accommodations, and individualized aids are provided to
the pupils identified to receive these resources. This activity is not new. As indicated in the
analysis above, providing these resources for the tests is not new. In addition, the STAR test site
coordinator was required to determine the test material needs and distribute the test materials to
the test examiners on each day of testing.>*® And, as above, the language in section 858(c), as
amended by Register 2014, No. 6, requiring the test site coordinator to be responsible for the
training of test examiners, translators, proctors, and scribes, is substantially the same as prior
law,* and therefore the Commission finds that is the requirement of section 858(c) is not new.

However, a new activity is imposed by section 858(d), as amended by Register 2014, No. 35
beginning August 27, 2014, to provide that the CAASPP test site coordinator “shall be
responsible for ensuring that all designated supports, accommodations and individualized aids
are entered into the registration system . .. .” This activity was not required under prior law.

6. California Code of Regulations, title 5, section 861, as amended by Register
2014, No. 6 (eff. February 3, 2014), imposes a new requirement on school
districts to report to CDE if a pupil in grade 2 was administered a diagnostic
assessment in language arts and mathematics that is aligned to the common
core academic content standards.

Under prior law, section 861 of the Title 5 regulations required school districts to “provide the
contractor for the standards-based achievement tests and the primary language test...the
following information for each pupil enrolled on the first day the test are administered for
purposes of the reporting required by the Academic Performance Index of the Public Schools
Accountability Act...” The reporting information required included, for example, each pupil’s
name, date of birth, grade level, gender, English proficiency, program participation, use of
accommodations or modifications, the education level of parents or guardians, eligibility to
participated in the National School Lunch Program, race or ethnicity, any disability, whether a
pupil was enrolled in a nonpublic school based on an IEP and that school’s code, and any special
testing conditions or reasons for not being tested. School districts were also required to provide
the same information for each pupil enrolled in an alternative or off campus program or for
pupils placed in nonpublic schools. The information was for purposes of aggregate analyses
only and was required to be provided and collected as part of the testing materials for STAR
tests. 34

As amended by Register 2014, No. 6, section 861(a) requires school districts to report “any and
all program and demographic pupil data requested by CDE...” to assess pupils under the

337 California Code of Regulations, title 5, section 858(b) (Register 2011, No. 15).

338 California Code of Regulations, title 5, section 858(b)(1), (2) (Register 2011, No. 15).
339 california Code of Regulations, title 5, section 858(b)(12) (Register 2011, No. 15).
340 Register 2011, No. 15.
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CAASPP requirements of Education Code section 60640 and for inclusion in the California
Longitudinal Pupil Achievement Data System (CALPADS).** And section 861(c) requires
school districts to ensure that the CALPADS data elements are up to date and accurate prior to
registration and throughout the testing window. The “program and demographic pupil data”
collected for CALPADS is not substantively different from what was required to be collected
under the STAR program. Indeed, CALPADS was authorized prior to the enactment of
CAASPP, and was required to have “[t]he ability to sort by demographic element collected from
the STAR tests...”3*> Moreover, pursuant to section 6311 of NCLB, states are required to
submit a plan to the Secretary of the Department of Education that details academic assessments
that enable the state to measure “adequate yearly progress,” including “separate measurable
annual objectives for continuous and substantial improvement for...” disadvantaged students,
students from racial and ethnic groups, students with disabilities, and students with limited
English proficiency.®*® Accordingly, the academic assessments implemented in each state must
“enable results to be disaggregated within each State, local educational agency, and school by
gender, by each major racial and ethnic group, by English proficiency status, by migrant status,
by students with disabilities as compared to nondisabled students, and by economically
disadvantaged students as compared to students who are not economically disadvantaged...”34
The bill authorizing the creation of CALPADS included $10.3 million “for data gathering and to
develop longitudinal databases, including unique student identifiers to obtain the individual
student-level assessments required by NCLB.”3%® Thus, the requirement in section 861(a) to
report program and demographic pupil data is not new.

Section 861(b), as amended by Register 2014, No. 6, also requires school districts to report to
CDE the following information: if a pupil is not tested due to a significant medical emergency; if
a pupil used an accommodation; if a pupil has special testing conditions and/or reasons for not
being tested (e.g., parent or guardian exemption); if a pupil is enrolled in a nonpublic school
based on an IEP; and if a pupil in grade 2 was administered a diagnostic assessment in language
arts and mathematics that is aligned to the common core academic content standards pursuant to
Education Code section 60644.3*® Register 2014, No. 35 added to section 861(b) the

31 CALPADS is a longitudinal data system used to maintain individual-level data including
student demographics, course data, discipline, assessments, staff assignments, and other data for
state and federal reporting.

342 See Exhibit N, SB 1453 (2002) Senate Floor Analysis, page 4.
34320 U.S.C. § 6311(b)(2)(C) (Pub. L. 107-110).
34420 U.S.C. § 6311(b)(3)(C) (Pub. L. 107-110).
345 See Exhibit N, SB 1453 (2002) Senate Floor Analysis, page 5.

346 Education Code section 60644 was added by Statutes 2013, chapter 479, to provide for
diagnostic assessments of second grade students in language arts and mathematics that are
aligned to the common core academic content standards. The assessments are used to aid
teachers and gain information about the developing language arts and computational skills of
pupils in grade two. Education Code section 60644(b) provides that the cost savings realized
from the elimination of the grade two standards-based achievement testing shall be used by local
educational agencies to administer the assessments.
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requirement to report to CDE if a pupil used a designated support or individualized aid. Some of
these reporting requirements are not new. For example, prior section 861 also required school
districts to report program participation, use of accommodations or modifications used by a
pupil, any special testing conditions or reasons for not being tested, and whether the pupil was
enrolled in a nonpublic school based on an IEP.34" Thus, these activities are not new.

However, the activity required by section 861(b)(5), to report to CDE if a pupil in grade 2 was
administered a diagnostic assessment in language arts and mathematics that is aligned to the
common core academic content standards pursuant to Education Code section 60644, is a new
reporting requirement.

In addition, section 861(b) as further amended by Register 2014, No. 35, which added two
additional items to be reported to CDE: if a pupil used a designated support, and if a pupil used
an individualized aid. The reporting of this information is not new. “Designated supports” are
“resources which the pupil regularly uses in the classroom for instruction and/or assessment(s)
and that are available for use by any pupil for whom the need has been indicated, prior to the
assessment administration, by an educator or group of educators or specified in a pupil’s IEP or
Section 504 Plan.”** “Individualized aid” means “a type of resource that a pupil regularly uses
in a classroom for instruction and/or assessment that has not been previously identified as a
universal tool, designated support or accommodation, and it “may or may not invalidate the
measurement of the test.”**® Although the terminology has changed, school districts were
required by prior law to report the same information regarding the use of “accommodations” or
“modifications” on the test.®*® “Accommodations” were defined as “any variation in the
assessment environment or process that does not fundamentally alter what the test measures or
affect the comparability of scores.®®* “Modification” was defined as “any variation in the
assessment environment or process that fundamentally alters what the test measures or affects
the comparability of scores.”3>? Thus, the reporting of designated supports and individualized
aids is not new.

Accordingly, the Commission finds that section 861(b)(5) imposes a new requirement on school
districts, beginning February 3, 2014, to report to CDE if a pupil in grade 2 was administered a
diagnostic assessment in language arts and mathematics that is aligned to the common core
academic content standards pursuant to Education Code section 60644.

7. California Code of Regulations, title 5, section 864, as amended by Register
2014, No. 6, imposes new requirements on school districts to comply with any
and all requests from CAASPP contractors and abide by any and all
instructions provided by the CAASPP contractor or consortium.

347 California Code of Regulations, title 5, former section 861(a)(9), (10), (20), (21), (22).
(Register 2011, No. 15).

348 California Code of Regulations, title 5, section 850(k) (Register 2014, No. 35).

349 california Code of Regulations, title 5, section 850(0) (Register 2014, No. 35).

30 california Code of Regulations, title 5, former section 861(a)(10) (Register 2011, No. 15).
31 california Code of Regulations, title 5, former section 850(a) (Register 2011, No. 15).

%2 California Code of Regulations, title 5, former section 850(k) (Register 2011, No. 15).

88
California Assessment of Student Performance and Progress (CAASPP), 14-TC-01 and 14-TC-04
Proposed Decision



Former California Code of Regulations, title 5, section 864, addressed the reporting of test
scores. As repealed and replaced by Register 2014, No. 6, section 864 now provides that an
LEA is an agent of CDE for purposes of the CAASPP program, and that in order for the state to
meet its obligations in the development, administration, and security of valid and reliable tests,
LEAs shall:

(1) comply with any and all requests from CAASPP contractor(s) in accordance
with Education Code section 60641; and

(2) abide by any and all instructions provided by the CAASPP contractor or
consortium, whether written or oral, that are presented for training or provided
for in the administration of a CAASPP test.

These requirements, though non-specific, are newly required by the amended section,
beginning February 3, 2014.

C. The New Requirements Impose a State-Mandated New Program or Higher Level of
Service on School Districts.

As indicated above, the Commission finds that the following activities are newly required of
school districts:

e Beginning January 1, 2014, provide “a computing device, the use of an assessment
technology platform, and the adaptive engine” to administer the CAASPP assessments to
all pupils via computer, which includes the acquisition of and ongoing compliance with
minimum technology requirements.®>3

e Beginning February 3, 2014, the LEA CAASPP coordinator shall be responsible for
assessment technology, and shall ensure current and ongoing compliance with minimum
technology specifications as identified by the CAASPP contractor(s) or consortium. 34

e Beginning February 3, 2014, notify parents or guardians each year of their pupil’s
participation in the CAASPP assessment system, including notification that
notwithstanding any other provision of law, a parent’s or guardian’s written request to
excuse his or her child from any or all parts of the CAASPP assessments shall be
granted.3>®

e Beginning February 3, 2014, score and transmit the CAASPP tests in accordance with
manuals or other instructions provided by the contractor or CDE. 3%

e Beginning February 3, 2014, identify pupils unable to access the computer-based version
of the CAASPP tests; and report to the CAASPP contractor the number of pupils unable
to access the computer-based version of the test.®*’

353 Education Code section 60640 (Stats. 2013, ch. 489), interpreted in light of California Code
of Regulations, title 5, sections 850, 853, 853.5, and 857 (Register 2014, Nos. 6, 30, 35).

34 California Code of Regulations, title 5, section 857(d) (Register 2014, No. 6).
35 california Code of Regulations, title 5, section 852 (Register 2014, No. 6).
36 California Code of Regulations, title 5, section 853 (Register 2014, No. 6).

37 california Code of Regulations, title 5, section 857(a) (Register 2014, No. 6).
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e Beginning August 27, 2014, the CAASPP test site coordinator shall be responsible for
ensuring that all designated supports, accommodations and individualized aids are
entered into the registration system. 38

e Beginning February 3, 2014, report to CDE if a pupil in grade 2 was administered a
diagnostic assessment in language arts and mathematics that is aligned to the common
core academic content standards pursuant to Education Code section 60644.%

e Beginning February 3, 2014, comply with any and all requests from CAASPP
contractors, and abide by any and all instructions provided by the CAASPP contractor or
consortium, whether written or oral, that are provided for training or provided for in the
administration of a CAASPP test.*®

Finance argues that the CAASPP program, like the STAR testing program that preceded it, is not
mandated by the state, but is required to meet federal program requirements and was enacted to
avoid a loss of federal funding. Finance states: “we reiterate comments previously submitted as
part of the proceedings for the STAR test claim...that NCLB is a federal mandate, and therefore
the STAR program could not be found to be a state mandate because it is required to comply
with NCLB.”3¢1:3%2 |n this respect, during the reconsideration of the STAR mandate, Finance
asserted that nonparticipation in the statewide testing requirements “incentivized” by federal
funding “would jeopardize the receipt of approximately $4.3 billion annually in federal NCLB
funds.”3%® The Director of Fiscal and Administrative Services for CDE at the time stated that the
loss would represent “approximately 7.6% of our state’s K-12 education expenditures.” The
Director continued:

In order to receive the more than $3 Billion under NCLB, California is required to
implement a statewide accountability system that is effective in every district in
the State and that ensures all public elementary and secondary schools make
adequate yearly progress in meeting academic goals as defined by NCLB. STAR
is a primary component of this accountability system. 34

38 California Code of Regulations, title 5, section 858(d) (Register 2014, No. 35).

39 california Code of Regulations, title 5, section 861(b)(5) ((Register 2014, No. 6).

360 california Code of Regulations, title 5, section 864 (Register 2014, No. 6).

31 Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015, pages 1-2.

362 SBE, for its part, asserts that the test claim regulations do not impose a state mandate because
they do not extend beyond the scope and purpose of the test claim statutes. See, e.g., Exhibit N,
Final Statement of Reasons for CAASPP Regulations [discussing proposed changes to sections
853.5 and 853.7: “Mandating in the regulations that LEAs make an affirmative determination
concerning every ELs need for a designated support(s) is not required by federal law and would
create an unfunded mandate when there is nothing in the CAASPP law creating a state
mandate.”].

363 Exhibit N, Finance’s Comments on STAR Reconsideration, February 24, 2005, page 1.

364 Exhibit N, California Department of Education Comments on STAR Reconsideration,
June 9, 2005, page 3.
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These state agencies relied on the Supreme Court’s decision in City of Sacramento, where the
court found federal legislation that contained incentives and penalties (“carrot and stick™) to
encourage state participation would constitute a federal mandate in circumstances when the state
does what is “necessary to avoid certain and severe federal penalties;” i.e., where “[t]he
alternatives [to participating] were so far beyond the realm of practical reality that they left the
state ‘without discretion’ to depart from federal standards.”3%°

The claimants counter that the STAR test claim determined that some of the testing requirements
were a reimbursable mandate, notwithstanding the underlying federal requirement to administer
standardized academic assessments; and that the STAR Il and 111 test claim did not reach the
federal mandate issue. And, the claimants argue, “regardless of whether STAR itself was a
federal mandate, CAASPP certainly is not.” The claimants reason that “California was
compliant with NCLB’s requirement to administer assessments to determine students’ levels of
academic achievement under STAR...[but the Legislature] chose — without any change to NCLB
— to adopt a new assessment regime that was much more expansive (and expensive).”36¢

Fundamentally, NCLB is an incentive program, consistent with “the vast bulk of cost-producing
federal influence on government at the state and local levels [being] by inducement or incentive
rather than direct compulsion.”3%” States are required to comply with NCLB to receive federal
funding for education. Federal law also states that if “any recipient of funds under any
applicable program is failing to comply substantially with any requirement of law applicable to
such funds...” the Secretary of Education may “withhold further payments under that
program...” and may seek a recovery of funds already provided. 3

The Commission, however, finds that even if NCLB imposes a federal mandate on the states to
provide “a set of high-quality, yearly student academic assessments” in mathematics, reading or
language arts, and science, 3 the new activities required by the test claim statutes and
regulations go beyond that requirement, are mandated by state law, and do not impose costs
mandated by the federal government.

Like the STAR program that preceded it, there is no dispute that the CAASPP tests satisfy the
requirements of NCLB. In fact, the elimination of grades 2, 9, and 10 from yearly English
language arts and mathematics testing appears to track the requirements of NCLB more precisely
than before.®® In Hayes, the court held that even if the state enacts legislation to comply with a
federal mandate, the activities required by the legislation may still impose a state-mandated
program if the manner of implementation of the federal program is left to the true discretion of
the state. “If the state freely chooses to impose the costs upon the local agency as a means of
implementing a federal program[,] then the costs are the result of a reimbursable state mandate

365 City of Sacramento, supra, 50 Cal.3d 51, 74.

366 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 5.
37 City of Sacramento v. State of California (1990) 50 Cal.3d 51, 73.

368 20 USC § 1324c.

369 20 USC 6311 (b)(3)(A) (Pub. L. 107-110, Jan. 8, 2002).

370 20 USC 6011 (b)(3)(C) (Pub. L. 107-110, Jan. 8, 2002).
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regardless whether the costs were imposed upon the state by the federal government.”"* In
addition, Government Code section 17556(c) provides that the Commission shall not find costs
mandated by the state where the test claim statute or regulations impose a requirement that is
mandated by a federal law or regulation and results in costs mandated by the federal government,
“unless the statute or executive order mandates costs that exceed the mandate in that federal law
or regulation.”®"?

The court’s holding in Hayes applies in this case. Here, the state was not forced to adopt the
computerized CAASPP tests to comply with federal law. The state, within its discretion, chose
to adopt the CAASPP program, in part, to receive grant funding under the Race to the Top
program.®”® However, that grant funding was awarded between July 2010 and March 2013, prior
to the effective dates of any of the test claim statutes, and California was not awarded any of that
funding, despite having promptly adopted the Common Core in 2010 and actively participating
in the Smarter Balanced consortium to develop the new assessments which would eventually be
adopted as a part of CAASPP.3* Therefore, the Commission finds that the new requirements
imposed by the test claim statutes and regulations are mandated by the state.

In addition, the new mandated activities are unique to government in that they are only required
of school districts and they provide a service to the public “to provide assessments that can assist
teachers, administrators, students and parents/guardians with a better understanding of college
and career readiness.”3">37

371 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1593-1594.
372 Government Code section 17556(c) (Stats. 2010, ch. 719) [emphasis added].

373 Exhibit N, Race to the Top Executive Summary, page 3 [The Race to the Top program,
enacted as a part of the American Recovery and Reinvestment Act of 2009, provided grant
funding to two multistate consortia for the development of new high-quality standards-aligned
assessments: the Smarter Balanced Assessment Consortium and the Partnership for Assessment
of Readiness for College and Careers (PARCC). That funding was provided to the consortia,
respectively, to develop new assessments; it was not intended to incentivize the states to adopt
and implement the new assessments. (Exhibit N, US Department of Education, “US Secretary of
Education Duncan Announces Winners of Competition to Improve Student Assessments.”). An
additional fund of $4.35 billion was made available on a competitive basis to states that could
demonstrate a commitment to improving education outcomes and closing achievement gaps
among different populations. One criteria for the awarding of those grants was the adoption of
common standards (i.e., the Common Core State Standards or other common standards) and a
commitment to adopt standards-aligned common high-quality assessments (i.e., either the
Smarter Balanced or the PARCC consortium assessments). (Exhibit N, Race to the Top
Program, Executive Summary, November 2009, pages 2; 7-8.)].

374 Exhibit N, Race to the Top Executive Summary; Awards — Race to the Top Program Fund;
“Four Years Later, Are Race to the Top States on Track?” Center for American Progress.

375 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 8.

376 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875; See also, Long Beach
Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 172, where the court
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Accordingly, the activities required by the test claim statutes and regulations impose a state-
mandated a new program or higher level of service on school districts.

D. There Are Costs Mandated by the State Pursuant to Government Code Section
17514 Beginning January 1, 2014,

Government Code section 17514 defines *“costs mandated by the state” as any increased cost that
a local agency or school district incurs as a result of any statute or executive order that mandates
a new program or higher level of service. The claimants have alleged a total of $8,568,068 in
increased costs for the fiscal year 2013-2014,%"" and initially alleged “a total of more than $15
million in increased costs for 2014-2015.”%"® Claimants have recently provided declarations and
evidence from Plumas USD, Plumas COE, Porterville USD, and Santa Ana USD, each of which
alleges, more specifically, increased costs beyond the funding received from the state.3”

Finance argues that several sources of funding are or may be available to cover the costs of any
mandate, and therefore the Commission must not find costs mandated by the state, pursuant to
section 17556(e). 3%

Government Code section 17556(e) provides that the Commission shall not find costs mandated
by the state if:

The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additional revenue
that was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

Government Code section 17556(e) implements article XII1 B, section 6, which requires
subvention only when the costs in question can be recovered solely from local tax revenues. The
Supreme Court has determined that

[Article XIII B, section 6] was intended to preclude the state from shifting
financial responsibility for carrying out governmental functions onto local entities
that were ill equipped to handle the task. [Citations omitted.] Specifically, it was
designed to protect the tax revenues of local governments from state mandates
that would require expenditures of such revenues. Thus, although its language
broadly declares that the “state shall provide a subvention of funds to reimburse

finds that “education in our society is considered to be peculiarly governmental function;” that
“public education is administered by local agencies to provide service to the public;” and that,
therefore, “public education constitutes a ‘program’ within the meaning of Section 6.”

877 Exhibit A, Amended Test Claim 14-TC-01, page 74; Exhibit C, Vallejo City Unified School
District Request to Join Claim, pages 5-6.

378 Exhibit J, Claimants’ Comments on Draft Proposed Decision on 14-TC-01, page 2.

379 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 4-5; 12; 24; 32; 111.

380 See Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015;
Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015.
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... local government for the costs [of a state-mandated new] program or higher
level of service,” read in its textual and historical context section 6 of article XIII
B requires subvention only when the costs in question can be recovered solely
from tax revenues.

... . As the discussion makes clear, the Constitution requires reimbursement only
for those expenses that are recoverable solely from taxes. 38!

Accordingly, in Kern,32 the Supreme Court held that claimant school districts were not entitled
to reimbursement for costs incurred in complying with notice and agenda requirements for
meetings of a school site council “because the state, in providing program funds to claimants,
already has provided funds that may be used to cover the necessary notice and agenda-related
expenses.”3® The Commission had previously approved a unit cost of $106 per meeting for the
reimbursement of the mandated activities in that case. Thus, the court found the costs to be
“rather modest,” and “qualify as ‘reasonable district administrative expenses’” that were fully
funded by the underlying school site council programs.®* The Court “found nothing to suggest
that a school district is precluded from using a portion of the funds obtained from the state for the
implementation of the underlying funded program to pay the associated [mandated] costs.” The
Court concluded, therefore, that “we view the state’s provision of program funding as satisfying,
in advance, any reimbursement requirement.” (Emphasis added.)%®®

Below, the Commission finds that the state has appropriated funds in the Budget Acts for
2014-2015 and 2015-2016, which are apportioned by SBE to school districts for several pupil
assessment programs, including CAASPP. Based on the plain language of these statutes, these
funds are specifically intended to fund the costs of the mandated activities for CAASPP.
However, as explained below and in contrast to Kern High School Dist., the additional funding is
not sufficient as a matter of law to cover the costs of the mandate, and therefore Government
Code section 17556(e) does not apply to deny the test claim. Accordingly, the Commission finds
that school districts have incurred increased costs mandated by the state, within the meaning of
article X111l B, section 6 and Government Code section 17514, beginning January 1, 2014.

1. Some of the funding apportioned to school districts for costs incurred for CAASPP
from January 1, 2014, to June 30, 2014 is specifically intended to fund the costs of
the new mandated activities, but the funding is not sufficient as a matter of law to
cover the costs of the mandate pursuant to Government Code section 17556(e).

The earliest of the three test claim statutes pled, Statutes 2013, chapter 489, has an effective date
of January 1, 2014. The administration of the 2013-2014 field test of the Smarter Balanced
computer-based assessments was scheduled to take place, in accordance with the February 2014
emergency regulations, “during a testing window of 25 instructional days that includes 12
instructional days before and after completion of 85 percent of the school’s, track’s, or program’s

381 County of Fresno, 53 Cal.3d 482, page 487.

382 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th 727.
383 1d., page 747.

384 1bid.

385 |pid.
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instructional days.”38® As a result, all students were administered the field test between

March 25 and June 13 of 2014.38" Therefore, at least some school districts likely incurred costs
between January 1, 2014 and June 30, 2014, for the activity to provide “a computing device, the
use of an assessment technology platform, and the adaptive engine” to administer the CAASPP
field test on computers.

The Department of Finance argues that several statutes have appropriated funds to pay for
CAASPP and that Government Code section 17556(e) applies to deny the test claim. In order
for Government Code section 17556(e) to apply, the Commission is required to find, based on
substantial evidence in the record, 32 that

e A statute appropriates additional revenue that was specifically intended to fund the costs
of the state mandate, and

e The funds appropriated and apportioned to school districts are in an amount sufficient to
fund the cost of the state mandate.

a) Statutes enacted in 2013, including the 2013-2014 Budget Act, appropriated funds
that are not specifically intended to fund the costs of the mandate, within the meaning
of Government Code section 17556(g).

Finance asserts that the 2013-2014 Budget Act and Statutes 2013, chapter 48, appropriated funds
to school districts for fiscal year 2013-2014, which Finance alleges are specifically intended and
available to cover costs of this mandated program within the meaning of Government Code
section 17556(e):

e Line Item 6110-113-0001, Statutes 2013, chapter 20 (AB 110) provides
$72,706,000 in local assistance, “for purposes of California’s pupil testing
program...,” and states: “The funds appropriated in this item shall be for the
pupil testing programs authorized by Chapter 3 (commencing with Section 48410)
of Part 27 of Division 4 of Title 2 of the Education Code and Chapter 5
(commencing with Section 60600), Chapter 6 (commencing with Section 60800),
Chapter 7 (commencing with Section 60810), and Chapter 9 (commencing with
Section 60850) of Part 33 of Division 4 of Title 2 of the Education Code.” In
addition, Provision 7 of Item 6110-113-0001 states: *“Funds provided to local
educational agencies from Schedules (2), (3), (4), and (5) shall first be used to
offset any state-mandated reimbursable costs within the meaning of Section
17556 of the Government Code, that otherwise may be claimed through the state
mandates reimbursement process for the STAR Program, the California English
Language Development Test, and the California High School Exit Examination.
Local educational agencies receiving funding from these schedules shall reduce

386 California Code of Regulations, title 5, section 855 (Register 2014, No. 6).

387 Exhibit N, Report and Recommendations for the Full Implementation of Smarter Balanced
Summative Assessments, page 42.

388 Government Code section 17559(b); Topanga Assoc. for a Scenic Community v. County of
Los Angeles (1974) 11 Cal.3d 506, 514-515.
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their estimated and actual mandate reimbursement claims by the amount of
funding provided to them from these schedules.”

e Line Item 6110-113-0890, Statutes 2013, chapter 20 (AB 110) provides
$25,111,000 in local assistance from “Department of Education — Title VI
Flexibility and Accountability, payable from the Federal Trust Fund.” Provision
6 of this Item states: “Funds provided to local educational agencies from
Schedules (2), (3), and (4) shall first be used to offset any state-mandated
reimbursable costs, within the meaning of subdivision (e) of Section 17556 of the
Government Code, that otherwise may be claimed through the state mandates
reimbursement process for the STAR Program, the California English Language
Development Test, the California High School Exit Examination, and the
California Alternate Performance Assessment. Local educational agencies
receiving funding from these schedules shall reduce their estimated and actual
mandate reimbursement claims by the amount of funding provided to them from
these schedules.

e Statutes 2013, chapter 48 (AB 86), section 85 provides for $1.25 billion to
“support the integration of academic content standards...” which may include,
“expenditures necessary to support the administration of computer-based
assessments and provide high-speed, high-bandwidth Internet connectivity for the
purpose of administration of computer-based assessments.”

The Commission finds, however, that none of these revenues are specifically intended to cover
the costs of the mandated activities for the CAASPP program within the meaning of Government
Code section 17556(e).

Schedule (2) of Line Item 6110-113-00010f the 2013-2014 Budget Act provides $41,571,000
that is earmarked for the STAR assessments.®® And schedule (5) of Line Item 6110-113-0001
provides $23,747,000 for “Assessment Apportionments.” Provision 7 of Item 6110-113-0001,
on which Finance relies for its assertion that the Budget Act contains funds that are specifically
intended to fund the mandate within the meaning of section 17556(e), states as follows:

Funds provided to local educational agencies from Schedules (2), (3), (4), and (5)
shall first be used to offset any state-mandated reimbursable costs within the
meaning of Section 17556 of the Government Code, that otherwise may be
claimed through the state mandates reimbursement process for the STAR
Program, the California English Language Development Test, and the California
High School Exit Examination. Local educational agencies receiving funding
from these schedules shall reduce their estimated and actual mandate
reimbursement claims by the amount of funding provided to them from these
schedules.3%°

However, Provision 2 of Line Item 6110-113-0001 states that the funds appropriated in Schedule
(2) *“are provided for approved contract costs for the development and administration of...” the
STAR assessments. And, Provision 10 of Line Item 6110-113-0001 states that the funds

389 Statutes 2013, chapter 489, Line Item 6110-113-0001.
390 Statutes 2013, chapter 489, Line Item 6110-113-0001.
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appropriated in Schedule (5) “shall be used to pay approved apportionment costs from the
2012-2013 and prior fiscal years for the STAR Program,” (the year before the period of
reimbursement in this case), the California English Language Development Test, and the
California High School Exit Examination.3

Schedule (2) of Line Item 6110-113-0890 of the 2013-2014 Budget Act provides $9,379,000
from the Federal Trust Fund that are also earmarked for the STAR assessments.%? Provision 6
of Item 6110-113-0890 requires that the funds be first used to offset any state-mandated
reimbursable costs several pupil assessment programs, including STAR, as follows:

Funds provided to local educational agencies from Schedules (2), (3), and (4)
shall first be used to offset any state-mandated reimbursable costs, within the
meaning of subdivision (e) of Section 17556 of the Government Code, that
otherwise may be claimed through the state mandates reimbursement process for
the STAR Program, the California English Language Development Test, the
California High School Exit Examination, and the California Alternate
Performance Assessment. Local educational agencies receiving funding from
these schedules shall reduce their estimated and actual mandate reimbursement
claims by the amount of funding provided to them from these schedules.

However, Provision 1 states that the funds appropriated in Schedule (2) are provided for
approved contract costs for the development and administration of other tests. Provision 2 states
that the funds appropriated in Schedule (3) shall be available for approved contract costs for the
administration of the California English Language Development Test, and Provision 3 provides
that the funds appropriated in Schedule (4) are for approved contract costs for the High School
Exit Exam. None of the schedules in the 2013-2014 Budget Act, however, provide funding to
school districts for the new state-mandated activities in the CAASPP program beginning January
1, 2014. Accordingly, these funds from the 2013-2014 Budget Act cannot constitute funds
“specifically intended” for the CAASPP mandate within the meaning of Government Code
section 17556(e), and do not apply to this program.

Similarly, although Statutes 2013, chapter 48 recognizes the pending improvements in internet
connectivity that may be necessary to administer computer-based assessments, the $1.25 billion
in Common Core implementation funding is not required to fulfill those needs first. The statute
implies the Legislature’s awareness of the impending expenses to be incurred to implement
Common Core, and to transition to a system of standards-aligned computer-based
assessments, 3% but the statute expressly states that a school district shall expend funds “for any
of the following purposes...” including professional development for teachers and other staff;

391 Statutes 2013, chapter 489, Line Item 6110-113-0001 [emphasis added].
392 Statutes 2013, chapter 489, Line Item 6110-113-0890.

393 E.g., Statutes 2013, chapter 489, section 85(d) [Providing that school districts shall expend
the funds for any of the following: “Integration of these academic content standards through
technology-based instruction for purposes of improving the academic performance of pupils,
including, but not necessarily limited to, expenditures necessary to support the administration of
computer-based assessments and provide high-speed, high-bandwidth Internet connectivity for
the purpose of administration of computer-based assessments.”].
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instructional materials aligned to the new standards; or integration of the standards “through
technology-based instruction...including, but not necessarily limited to, expenditures necessary
to support the administration of computer-based assessments...” That last provision makes clear
that the $1.25 billion is available for some of the costs involved in this test claim, but not
required to be used solely for this program. Moreover, the same provision also states that
“Funding apportioned pursuant to this section is specifically intended to fund, and shall first be
used to offset, the costs of any new programs or higher levels of service associated with
implementation of the academic content standards...pursuant to Sections 60605.8, 60605.85,
60605.10, 60605.11, and 60811.3...”%% Therefore, the first priority for the funding provided is
not the assessments themselves, but “implementation of the content standards...”3%

Based on the foregoing, the Commission finds that the funding identified in the 2013-2014
Budget Act (Line Items 6110-113-0001 and 6110-113-0890) and the $1.25 billion appropriated
for Common Core implementation by Statutes 2013, chapter 48 are not specifically intended to
fund the costs of the state-mandated activities within the meaning of Government Code section
17556(e). However, funds for Common Core implementation (Statutes 2013, chapter 48) are
potentially offsetting revenues that must be identified and deducted from the costs claimed, to
the extent that a school district received these funds and applied them to “expenditures necessary
to support the administration of computer-based assessments” required by the CAASPP program
during the period of reimbursement.

b) The 2014-2015 Budget Act (Statutes 2014, chapter 25) appropriated funds to school
districts, in Line Item 6110-113-0001, schedule (8), which are specifically intended to
fund costs for the 2013-2014 CAASPP mandate.

Finance has identified the following revenues appropriated in fiscal year 2014-2015 for the costs
incurred to implement the CAASPP program, beginning in fiscal year 2013-2014, which Finance
alleges are specifically intended and are sufficient to cover the costs of the mandate:

e Provision 7 of Line Item 6110-113-0001, Statutes 2014, chapter 25, provides $126.8
million in local assistance for statewide pupil assessments. The Line Item states the
following: “Funds provided to local agencies from Schedules (2), (3), (4), (5), (6), (7),
and (8) shall first be used to offset any state-mandated reimbursable costs...that may
otherwise be claimed through the state mandates reimbursement process for the
remaining costs of the STAR 2013-14 test administration, the California English
Language Development Test, the California High School Exit Examination, and the
statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of
2013.”

e Line Item 6110-113-0890, Statutes 2014, chapter 25, provides $22.7 million in local
assistance from the Federal Trust Fund for statewide pupil assessments. Provision 6 of
this Line Item states the following: “Funds provided to local educational agencies from
Schedules (2), (3), and (5) shall first be used to offset any state-mandated reimbursable
cost...that otherwise may be claimed through the state mandates reimbursement process
for the statewide pupil assessment system established pursuant to Chapter 489 of the

394 Statutes 2013, chapter 48.
39 Statutes 2013, chapter 48 (AB 86), section 85(d) [emphasis added].
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Statutes of 2013, the California English Language Development Test, the California High
School Exit Examination, and the California Alternate Performance Assessment.”

e Approximately $400.5 million in one-time mandate debt reduction funds was added by
Statutes 2014, chapter 32 and Line Item 6110-488 of the 2014 Budget Act (Statutes 2014,
chapter 25) for outstanding mandate claims, which, Finance argues “after satisfying any
outstanding mandate claims the funds could be used for any one-time purpose determined
by a local educational agency’s (LEA’s) governing board, including technology
infrastructure.”

e Additionally, the 2014 Budget Act included $26.7 million to address broadband
infrastructure needs: $26,689,000 was appropriated in Provision 2 of Line Item 6110-
182-0001 of the 2014 Budget Act “to support network connectivity infrastructure grants
and completion of a statewide report of network connectivity infrastructure by the K-12
High-Speed Network...”3%

The claimants acknowledge that these revenue sources exist, but argue that they are either not
specifically intended to fund the costs of the mandated activities, or “simply woefully
inadequate...”3%” Specifically, the claimants argue that the $400.5 million provided in Statutes
2014, chapter 32 is intended to be used to reimburse outstanding mandate debt, not to cover the
costs of new mandates. In addition, the claimants argue that the “K-12 High Speed Network”
funding does not constitute revenue specifically intended for mandate costs “because districts
and county offices do not receive these funds directly; they only receive the benefit.”3*® With
respect to the state and federal funds that expressly reference the test claim statutes, the claimants
state:

Finally, claimants do not contest that the $126.8 million from Provision 7 of Item
6110-113-0001 of the 2014 Budget Act constitutes “additional revenues” under
Government Code section 17556(¢). This uncontested $126.8 million (or even
$149.5 million if combined with the [federal] funds) is simply woefully

3% See Exhibit D, Finance’s Comments on Test Claim 14-TC-01, filed February 13, 2015,
pages 6-7.

397 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, pages 7-8.

398 Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, pages 7-8 [Finance has
argued, in response to claimants’ rebuttal comments, that to the extent a district or county office
of education receives a portion of the K-12 High Speed Network funding, which is a grant-based
program, that school district would not incur actual increased costs mandated by the state to
improve its internet connectivity. Finance further argues that the waiver received by CDE for
NCLB does not render the federal funding inapplicable to the mandate; the waiver applies only
to the federal accountability reporting requirements, and “was contingent on California local
education agencies ensuring that, with the exception of students with the most significant
cognitive disabilities, all students in grades 3 through 8 participated in the Smarter Balanced
Assessment Consortium (SBAC) field test in English language arts/literacy and mathematics.”
(Exhibit G, Finance’s Late Comments on 14-TC-01, filed April 27, 2015, pages 1-2.)].
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inadequate to offset the significant financial need the test claimants have
demonstrated in the claim.3%

The Commission finds that the outstanding mandate debt funding ($400.5 million in 2014-2015)
and the K-12 High Speed Network funding ($26.7 million) do not directly or expressly refer to
the test claim statutes and, thus, are not specifically intended to fund the cost of the CAASPP
mandate within the meaning of Government Code section 17556(e). However, the plain
language of these appropriations, at least facially, allows districts to use any remaining funds
available to cover some costs of the mandated activities, and therefore some of these funds could
be potentially offsetting if used by a claimant for the mandated program in fiscal year
2013-2014.

The Commission further finds, as explained below, that the funds appropriated in Line Item
6110-113-0001, schedule (8), totaling $23,482,000, are specifically intended to fund the costs of
several pupil testing programs, including CAASPP, for fiscal year 2013-2014. These funds,
pursuant to Provision 10, “shall be used to pay approved apportionment costs from the 2013-14
and prior fiscal years for the California English Language Development Test, the California High
School Exit Examination, the Standard Testing and Reporting (STAR) Program, and the
statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of 2013.”

Line item 6110-113-0001 of the 2014-2015 Budget Act provides nearly $127 million for
“California’s pupil testing program,” as follows:*%

6110-113-0001 For local assistance, Department of Education (Proposition 98),

for purposes of California’s pupil testing program ..........cccccceenee. 126,850,000
Schedule:

(1) 20.70.030.005- Assessment Review and Reporting ..........ccccceevenee. 1,494,000
(2) 20.70.030.006- STAR Program ........cccceees wovees weeres weveres cevereerennenns 8,196,000
(3) 20.70.030.007- English Language Development Assessment .......... 6,667,000
(4) 20.70.030.008- High School Exit Examination ............ccccceeeves venene 5,894,000
(5) 20.70.030.012- Statewide Pupil Assessment System .............. ... 75,117,000

(6) 20.70.030.033- Next Generation Science Standards Assessment .....4,000,000
(7) 20.70.030.034- Primary Languages other than English Assessments

............................................................................................................. 2,000,000
(8) 20.70.030.209- Assessment ApportionmMeNts .........ccccceevvererrvereennns 23,482,000
(9) 20.70.030.015- California High School Proficiency Examination

............................................................................................................... 1,244,000
(10) REIMDUISEMENLS .....eouvieierieieeiieeieeie ettt v —1,244,000

Provision 7 of Line Item 6110-113-0001 states: “Funds provided to local educational agencies
from Schedules (2), (3), (4), (5), (6), (7), and (8) shall first be used to offset any state-mandated

3% Exhibit F, Claimants’ Rebuttal on 14-TC-01, filed March 13, 2015, page 8.
400 Statutes 2014, chapter 25.
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reimbursable costs...that otherwise may be claimed through the state mandates reimbursement
process for the remaining costs of the STAR 2013-14 test administration, the California English
Language Development Test, the California High School Exit Examination, and the statewide
pupil assessment system established pursuant to Chapter 489 of the Statutes of 2013.74%%

However, despite the plain language of Provision 7, provisions 2, 3, 4, and 5 of the 2014-2015
Budget Act direct the application of the funds in schedules (2) through (7) to activities performed
by the state, or to other programs, and not to pay for the mandated activities performed by local
school districts. Provision 2 of Line Item 6110-113-0001 of the 2014-2015 Budget Act states
that funds in schedules (5), (6), and (7) are “provided for contract costs for the implementation
of the statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of
2013, as approved by the State Board of Education, and are contingent upon Department of
Finance review of the related contract...” Those “contract costs” include, for example, activities
performed on behalf of CDE by Educational Testing Service (ETS):

ETS, through a contract with the CDE, provided administration assistance, help
with resources development, and ongoing communication to LEAs about Field
Test administration. ETS staff developed a test-delivery portal customized for
California to protect student-level data from leaving the state; produced a
customized test administration manual; organized the Field Test administration,
including test content (i.e., content areas by school and grade level) and testing
window assignments to LEAS; developed Webcasts to train LEAS in the
uploading of student information in conjunction with CALPADS; produced
videos about key procedures and concepts; provided an online forum in
collaboration with the CDE to help problem solve LEA administration issues; and
provided ongoing support to LEASs through the California Technical Assistance
Center. ETS, on behalf of the CDE, conducted 30 in-person regional workshops
for LEA CAASPP coordinators and technology coordinators and, in coordination
with the CDE, Smarter Balanced, and other CDE contractors, presented a series of
training modules for California LEAs to prepare for the spring 2014 Field Test.
ETS developed and conducted a mid-test and a post-test survey as well as eight
post-test focus groups of LEA coordinators, site coordinators, and test
administrators to obtain feedback on training, support, technology, scheduling,
accommodations, and Field Test format issues.*%

In addition, a contract extension with ETS was approved in July 2014 to, among other things,
“[c]ontinue work on science assessments including development of the test blueprints, and
initiate the item development of the new CAASPP science assessments aligned to the Next
Generation Science Standards (NGSS).”4%® Schedule (6), above, provides $4 million for the
development of NGSS, which provision 2 states “are provided for contract costs for the
implementation of the statewide pupil assessment system.” These are not activities performed by
or required of school districts. Similarly, Provisions 3, 4, and 5 limit schedules (3) and (4) to

401 Statutes 2014, chapter 25 [Line Item 6110-113-0001].

402 Exhibit N, Report and Recommendations for Full Implementation of Smarter Balanced
Assessments, page 31.

403 Exhibit N, July 2014 State Board of Education Hearing Item 5, page 1.
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contract costs for the English Language Proficiency Assessments and the High School Exit
Examination, respectively. And, schedule (2), by its plain language, is earmarked for remaining
costs of the discontinued STAR program. Therefore, even though provision 7 states that funds
“provided to” LEAs in schedules (2), (3), (4), (5), (6), (7), and (8) shall first be used to offset
mandate reimbursement, the funds in schedules (2) through (7) are not meant to be provided to
LEAs in the first instance, and are not specifically intended to fund the new state-mandated
activities.

Similarly, Provision 6 of Line Item 6110-113-0890 provides, with regard to the $22.7 million
appropriation from the Federal Trust Fund, that “Funds provided to local educational agencies
from Schedules (2), (3), and (5) shall first be used to offset any state mandated reimbursable
costs...that otherwise may be claimed through the state mandates reimbursement process for the
statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of 2013,
the California English Language Development Test, the California High School Exit
Examination, and the California Alternate Performance Assessment.”%* However, only
schedule (5), which appropriated $7.9 million, is earmarked for CAASPP. But Provision 1 of
Line Item 6110-113-0890 states that “funds appropriated in Schedule (5) are provided for
contract costs for the implementation of the statewide pupil assessment system...” Therefore,
although provision 6 states that funds provided “from Schedules (2), (3), and (5) shall first be
used to offset any state-mandated reimbursable costs...,” the money is required to be used for
other pupil assessment programs and for CAASPP contract costs, and not for the activities
mandated by the state in this case.

Accordingly, the only funds appropriated that are specifically intended to fund the new mandated
CAASPP activities from January 1, 2014 through June 30, 2014, are those in Line Item 6110-
113-0001, schedule (8), totaling $23,482,000. These funds, pursuant to Provision 10, “shall be
used to pay approved apportionment costs from the 2013-14 and prior fiscal years for the
California English Language Development Test, the California High School Exit Examination,
the Standard Testing and Reporting (STAR) Program, and the statewide pupil assessment system
established pursuant to “Chapter 489 of the Statutes of 2013,” the test claim statute.

c) Based on the evidence in the record, however, the funds appropriated by Statutes
2014, chapter 25, Line Item 6110-113-0001, schedule (8), and apportioned by SBE to
school districts for the 2013-2014 CAASPP costs, are not sufficient as a matter of law
to fund the costs of the mandate pursuant to Government Code section 17556(g).

Because the Commission’s decisions must be supported by substantial evidence to withstand
review under Code of Civil Procedure section 1094.5,%%° the burden is on the claimants to
present sufficient evidence to support a finding that the funding provided by the state is not
sufficient to fund the cost of the state-mandated program and that school districts have incurred
increased costs mandated by the state.

404 Statutes 2014, chapter 25. (Emphasis added.)

405 Government Code section 17559; Topanga Assoc. for a Scenic Community, supra, 11 Cal.3d
506, 514-515.
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The courts have described the substantial evidence standard as follows: “evidence that is
reasonable, credible, and of solid value—such that a reasonable trier of fact could find the
defendant guilty beyond a reasonable doubt.”4%

“Substantial” is a term that ““clearly implies that such evidence must be of
ponderable legal significance. Obviously the word cannot be deemed synonymous
with “any” evidence. It must be reasonable in nature, credible, and of solid value;
it must actually be “substantial proof” of the essentials which the law requires in a
particular case.””4%

The Supreme Court has also stated that “the power of the appellate court begins and ends with a
determination as to whether there is any substantial evidence, contradicted or uncontradicted,
which will support the conclusion reached by the jury.”*%® Thus, the standard upon which
Commission findings are based is whether there is evidence “that is reasonable, credible, and of
solid value...” which represent ““substantial proof” of the essentials which the law requires...”
and “which will support the conclusion reached...”4%®

As explained above, Education Code section 60640(l), as amended by Statutes 2014, chapter 32
(eff. June 20, 2014) requires the Superintendent of Public Instruction to apportion funds
appropriated for CAASPP to school districts to meet the requirements of this program, and
provides that the SBE shall establish the amount of funding to be apportioned to school
districts.*1% Section 862.5 of the title 5 regulations implementing the CAASPP program states
that the apportionment made to each LEA for the administration of the tests includes:

(1) All staffing costs, including the LEA CAASPP coordinator and the CAASPP
test site coordinators, staff training and other staff expenses related to testing.

(2) All expenses incurred at the LEA and school/test site(s) related to testing.

(3) All transportation costs of delivering and retrieving tests and test materials
within the LEA and to NPSs.

(4) All costs associated with transmitting the pupil report(s) to parents/guardians.

(5) All costs associated with activities intended to provide the complete and
accurate data required in section 861.4

The new mandated activities required to be performed beginning in the 2013-2014 fiscal year
include providing technology for administering the CAASPP tests; specific activities performed
by the LEA CAASPP coordinator to ensure current and ongoing compliance with minimum

408 people v. Olmsted (2000) 84 Cal.App.4th 270, 277.

07 1bid. [citing People v. Bassett (1968) 69 Cal.2d 122, 138-139 (quoting Estate of Teed (1952)
112 Cal.App.2d 638, 644) ]

408 People v. Bassett (1968) 69 Cal.2d 122, 138.

409 people v. Olmsted (2000) 84 Cal.App.4th 270, 277; People v. Bassett (1968) 69 Cal.2d 122,
138.

410 Education Code section 60640(1) (Stats. 2014, ch. 32).
411 California Code of Regulations, title 5, section 862.5 (Register 2014, No. 6).
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technology specifications identified by the CAASPP contractor; notifying parents or guardians of
the pupil’s participation in the CAASPP assessment; scoring and transmitting CAASPP tests;
and identifying pupils unable to access the computer-based version of the CAASPP tests and
report that number to the contractor. Based on the plain language of section 862.5, above, the
apportionment provided is intended to fund these new state-mandated activities. Therefore, to
the extent claimants have declared, and through documentation supported, costs incurred from
January 1, 2014 through June 30, 2014, that exceed the funding that they have received from the
state apportionments and other funds, the claimants have met their burden to show increased
costs mandated by the state for that time period.

In an order adopted in January 2015, SBE explains that “assessment apportionments are not
distributed until the following fiscal year when all testing for the previous year has been
completed (i.e., LEAs will be reimbursed in 2015-16 for testing that occurs in 2014-15.)*'2 This
is consistent with Provision 10 of Line Item 6110-113-0001 of the 2014-2015 Budget Act. The
order further states that “[i]n 2014, approximately $12.4 million was appropriated in the 2014
Budget Act for the 2013-14 CAASPP apportionments.”#3 SBE adopted the following per-pupil
apportionment rates:

e $3.00 per student administered any portion of the Smarter Balanced computer-based
summative assessment

e $2.52 per student for the completion of demographic information and administration of
any portion of the California Standards Test (CSTs) or California Modified Assessment
(CMA) in science

e $5.00 per student for the completion of any portion of the new computer-based alternate
assessment field test

e $5.00 per student for the completion of demographic information and administration of
any portion of the California Alternate Performance Assessment (CAPA) in science

e $0.38 for the completion of demographic information for each student not tested with any
portion of the required CAASPP assessments

o $2.52 per eligible English learner student administered, at the option of the LEA, the
Standards-based Tests in Spanish (STS) for reading/language arts.**

The claimants state that, based on these per-pupil apportionment amounts, they received funds
appropriated in the 2014-2015 Budget Act for the 2013-2014 CAASPP costs, but each claimant
has also introduced evidence that its technology costs alone far exceed the amount apportioned
for 2013-2014. Plumas USD states that it received $4,044.76 in 2014-2015, based on the

412 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 11

13 1bid.

414 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 8-9.
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number of test-takers in 2013-2014.4'® Plumas COE states that it received $79.22 in 2014-
2015.#¢ However, Plumas USD also introduced evidence, including supporting documentation
in the form of invoices and purchase orders made during 2013-2014, totaling more than
$255,697.70 for both the district and the county office of education.**” Similarly, Porterville
USD states that it received $26,337.66 during fiscal year 2014-2015 for the 2013-2014 CAASPP
administration.**® However, Porterville USD introduced evidence and supporting documentation
of technology costs during 2013-2014 totaling over $1 million.*!® And Santa Ana USD states
that it received $73,923.00,%?° but introduced evidence and documentation showing that its
technology costs for 2013-2014 exceeded $3 million.#?* There is no evidence in the record
rebutting the declarations and evidence provided by the claimants showing increased costs
beyond the funds apportioned for CAASPP.

Accordingly, the Commission finds that the funding identified in the 2014-2015 Budget Act
(Provision 8 of Line Item 6110-113-0001) as apportioned by SBE for 2013-2014 costs, is not
sufficient as a matter of law to fund the costs of the mandate within the meaning of Government
Code section 17556(e). Thus, there are costs mandated by the state pursuant to article XIII B,
section 6 and Government Code section 17514 to comply with the new mandated activities from
January 1, 2014 to June 30, 2014. Any amounts received from the appropriation in Line Item
6110-113-0001, schedule (8), and apportioned by SBE for CAASPP are offsetting revenues that
must be identified and deducted from the costs claimed. In addition, the following funds are
considered potentially offsetting revenues that must be identified and deducted from a claim for
reimbursement to the extent a school district receives the funding and uses the funding to pay for
the new activities mandated by the CAASPP program:

415 Exhibit M, Claimants” Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 12 [Declaration of Micheline Miglis, former superintendent of Plumas County Office of
Education, dated December 4, 2015].

416 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 24 [Declaration of Micheline Miglis, former superintendent of Plumas County Office of
Education, dated December 4, 2015].

417 Exhibit B, Test Claim 14-TC-04, pages 52 [Declaration of Edward Thompson, Director of
Student Performance, Assessment, and Instructional Services for Plumas Unified School District
and Plumas County Office of Education, dated August 6, 2015]; 93-101 [Supporting
documentation included at pages 102-106 is dated during fiscal year 2014-2015, and therefore is
not included in the total stated above.].

418 Exhibit M, Claimants” Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 32 [Declaration of Nate Nelson, Assistant Superintendent of Human Resources, Porterville
Unified School District, dated December 4, 2015].

419 Exhibit B, Test Claim 14-TC-04, pages 109-169.

420 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 111 [Declaration of Michelle Rodriguez, Assistant Superintendent, Teaching and Learning,
Santa Ana Unified School District, dated December 4, 2015].

421 Exhibit B, Test Claim 14-TC-04, pages 170-204.
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e Statutes 2013, chapter 48, Common Core implementation funding.

e Statutes 2014, chapter 32 and Line Item 6110-488 of the 2014 Budget Act, appropriated
for outstanding mandate claims.

e Statutes 2014, chapter 25, Line Item 6110-182-0001, Provision 2, appropriated “to
support network connectivity infrastructure grants and completion of a statewide report
of network connectivity infrastructure by the K-12 High-Speed Network.”

2. Some of the funding apportioned to school districts for 2014-2015 CAASPP costs is
specifically intended to fund the costs of the new mandated activities, but the
funding is not sufficient as a matter of law to cover the costs of the mandate
pursuant to Government Code section 17556(e).

As noted above, Government Code section 17556(e) provides that the Commission shall not find
costs mandated by the state if it determines that the test claim statute or an appropriation in a
Budget Act or other bill includes additional revenue that was specifically intended to fund the
costs of the state mandate in an amount sufficient to fund the cost of the state mandate. For
2014-2015 CAASPP activities, the Commission finds that there are both potential and required
offsetting revenues, but the funding is not sufficient as a matter of law to fund the costs of the
mandate.

a) The 2014-2015 Budget Act does not contain state appropriations that are specifically
intended to fund the costs of the mandate for the 2014-2015 fiscal year within the
meaning of Government Code section 17556(¢).

As explained above, the SBE’s apportionment order, dated January 2015, states that funds for
CAASPP administration are appropriated by the Legislature in the budget year following the
testing, and are appropriated to schools based on the number of pupils meeting the various
elements of the apportionment. For 2013-2014 and 2014-2015, the order apportions $3.00 per
student administered any portion of the Smarter Balanced computer-based assessments; $2.52 for
pupils who are administered any portion of the CSTs or CMAs in science; $5.00 per pupil who
completes any portion of the computer-based alternate assessment field test; $5.00 per pupil
administered any portion of the CAPA in science; $0.38 for the completion of demographic
information for any pupil not tested; and $2.52 per English learner pupils administered the
STS.422

Furthermore, Provision 10 of Line Item 6110-113-0001 states that the funds appropriated in
Schedule (8), which are, as discussed above, the only funds clearly available for apportionment
to school districts for CAASPP (as well as the California English Language Development Test
and the High School Exit Examination), “shall be used to pay approved apportionment costs
from the 2013-2014 and prior fiscal years.”*?3

Based on the foregoing, the Commission finds that the 2014-2015 Budget Act does not provide
funds specifically intended to fund the costs of CAASPP for the 2014-2015 fiscal year.

422 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 8-9.

423 Statutes 2014, chapter 25.
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b) The 2015-2016 Budget Act (Statutes 2015, chapter 10) contains an appropriation, in
Line Item 6100-113-0001, schedule (7), which is specifically intended to fund the
costs of the mandate for fiscal year 2014-2015.

In the 2015-2016 Budget Act, Line Items 6100-113-0001 and 6100-113-0890 provide about the
same as the prior year, with respect to the state ($126,463,000) and federal ($20,439,000) funds
for statewide testing of pupils.*** In Line Item 6100-113-0001, only the $23,723,000 earmarked
in schedule (7) for “Assessment Apportionments” is required to be applied to several pupil
assessment programs, including the test administration for CAASPP. Provision 10 states that
Schedule (7) “shall be used to pay approved apportionment costs from the current and prior test
administrations for the California English Language Development Test, the California High
School Exit Examination, the Standardized Testing and Reporting (STAR) Program, the
statewide pupil assessment system established pursuant to Chapter 489 of the Statutes of 2013,
and the grade two diagnostic assessments pursuant to Section 60644 of the Education Code.”
Furthermore, Provision 7 states:

Funds provided to local educational agencies from Schedules (2), (3), (4), and (7)
shall first be used to offset any state-mandated reimbursable costs within the
meaning of Section 17556 of the Government Code, that otherwise may be
claimed through the state mandates reimbursement process for the California
English Language Development Test, the California High School Exit
Examination, and the statewide pupil assessment system established pursuant to
Chapter 489 of the Statutes of 2013.42°

However, schedules (2), (3), and (4), according to Provisions 2-4, are provided for contract costs
for all of the pupil assessment programs, and are not intended to fund the mandated activities
performed by local school districts under the CAASPP program. 428

Line Item 6100-113-0890 of the 2015-2016 Budget Act appropriates funds from the Federal
Trust Fund, but none of these funds are specifically intended to fund the costs of the state-
mandated activities for CAASPP. Provision 5 states that the funds appropriated in schedule (1)
are for providing LEAs information regarding federal requirements associated with assessments.
Provisions 2 through 4 state that the funds appropriated in schedules (2) through (4) are for
contract costs for other pupil assessment programs (the California English Language
Development Test and the High School Exit Exam), and for instruction in the standards covered
in the High School Exit Exam. And, pursuant to Provision 1, the funds appropriated in schedule
(5) are provided for contract costs for the implementation of CAASPP, and not for the mandated
activities performed by local school districts.

Therefore, schedule (7) of Line Item 6100-113-0001 of the 2015-2016 Budget Act is the only
provision that clearly provides some funding specifically intended to fund the administration of
the CAASPP program beginning July 1, 2014.

424 Statutes 2015, chapter 10.
425 Statutes 2015, chapter 10, [emphasis added].
426 Statutes 2015, chapter 10.
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c) Based on evidence in the record, the appropriation in Statutes 2015, chapter 10, Line
Item 6100-113-0001, schedule (7), which will be apportioned by SBE to school
districts for the 2014-2015 costs, is not sufficient as a matter of law to fund the costs
of the mandate pursuant to Government Code Section 17556(¢).

As stated above, a finding that there are funds specifically intended to fund the costs of a
mandated program shifts the burden to the claimants to establish that the funds appropriated are
not sufficient as a matter of law to fully fund the costs of the mandate.

The SBE’s published apportionment order, dated January 2015, states that the estimated
apportionment for 2014-2015 testing will be approximately $12.3 million, and that “[t]he
recommended apportionment rates for the Smarter Balanced, CSTs, CMA, CAPA, and STS are
the same apportionment rates as approved by the SBE for the 2013-2014 CAASPP test
administration.”*?” For 2013-2014 and 2014-2015, the order apportions $3.00 per student
administered any portion of the Smarter Balanced computer-based assessments; $2.52 for pupils
who are administered any portion of the CSTs or CMAs in science; $5.00 per pupil who
completes any portion of the computer-based alternate assessment field test; $5.00 per pupil
administered any portion of the CAPA in science; $0.38 for the completion of demographic
information for any pupil not tested; and $2.52 per English learner pupils administered the
STS.%8 As discussed above, the claimants declared an amount of funding received from SBE
for 2013-2014 CAASPP costs, and stated that based on the number of pupils taking the 2015
assessments, they expected to receive a similar amount (in the 2015-2016 Budget Act) for
2014-2015 costs.*?°

All claimants, however, contend that the funding appropriated for fiscal year 2014-2015 is not
sufficient to fund the mandated activities within the meaning of Government Code section
17556(e). In response to the draft proposed decision on the consolidated test claim, the four
claimants on 14-TC-04 each provided supporting documentation and declarations stating their
own expected per-pupil funding for 2014-2015 based on SBE’s apportionment order of $3.00 per
pupil administered any part of the Smarter Balanced computer-based test; as well as funding
applied from other nonlocal sources (Common Core State Standards implementation funding and
Title 1 funds), and the projected shortfall when compared to alleged CAASPP-related costs for
2014-2015.%% As described below, the declarations and supporting documentation submitted by
the claimants, and the SBE’s apportionment letter which the Commission takes official notice
of,*3! provide substantial evidence that at least three of the claimants have experienced increased

427 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 9; 11.

428 Exhibit M, Claimants” Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 8-9.

429 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 11; 12; 24; 32; 111.

430 Exhibit M, Claimants” Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 12; 24; 32; 111.

431 Under the Commission’s regulations, the Commission has the authority to take official notice
of any fact which may be judicially noticed by the courts. (Cal. Code of Regs., tit. 2, § 1187.5(c);
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costs mandated by the state within the meaning of article X111 B, section 6 and Government
Code section 17514, just for the mandated technology costs, above and beyond available grant
funding and the funding expected to be apportioned by the state for 2014-2015.

Specifically, Plumas USD states that its total “CAASPP 2014-2015 costs” were $854,731, of
which it paid $388,461 from Common Core State Standards implementation funding; $64,128.64
from Title | federal funds; and $402,141.36 from general funds. In addition, Plumas states that
“costs paid with unrestricted general funds included electronic devices in the amount of
$73,433.49; Bandwidth improvements for $30,471.00; Personnel costs for $141,032.00; and
Training for $157,500.00.” To fund these activities, Plumas USD states that it received, based
on the number of pupils taking the CAASPP test in 2013-2014, $4,044.76; and that based on
SBE’s apportionment order, it expects to receive “a similar reimbursement amount for its
2014-2015 CAASPP administration.”**2 Plumas USD attached “samples of the purchase orders
for CAASPP 2014-2015 expenditures...” which total $71,207.13.4%

Similarly, Plumas COE states that it incurred $105,373 in CAASPP costs for 2014-2015, “that
included costs for electronic devices of $2,556.00; Personnel Costs of $100,717.00; and Training
costs of $2100.00.” Plumas COE states that it paid all of these costs from unrestricted general
funds, and that it received $79.22 apportioned by the state for the prior administration of
CAASPP, and expects to receive a similar amount for 2014-2015. Plumas COE attached
purchase orders for the electronic devices “paid by unrestricted general funds totaling
$2,556.47.743%4

Porterville USD stated in its declaration that total 2014-2015 CAASP costs amounted to
$3,458,349.64, which was paid from “Common Core Funding in the amount of $1,418,968.88,
Title I in the amount of $808,947.20 and $1,455,801.39 unrestricted general funds...”
Porterville USD does not identify exactly what activities are included in its total alleged costs,
nor what activities were paid for with unrestricted general funds and with “Common Core
Funding,” for example. However, Porterville USD does state that it received $26,337.66 for
2013-2014 testing, and expects to receive a similar amount for 2014-2015, and the district
attaches purchase orders for technology acquisitions that far exceed that amount.*

Santa Ana USD stated in its declaration that 2014-2015 CAASPP costs totaled $7,479,203.23, of
which $6,735,240.08 was paid for with Common Core Funding, and $743,963.15 was paid with

see also, Gov. Code, § 11511.) Pursuant to Evidence Code section 452(c), the court may take
judicial notice of the official records and files of the executive branch of state government.
(Chas L. Harney, Inc. v. State (1963) 217 Cal.App.2d 77, 86.)

432 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 12.

433 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 12.

434 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 24-31.

435 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
pages 32-110.
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unrestricted general funds. Santa Ana USD states that “District’s CAASPP 2014-2015 costs paid
with unrestricted general funds included Personnel costs for $605,710.40 and Training for
$64,329.75. Santa Ana USD also states that it received a $73,923.00 apportionment for 2013-
2014 CAASPP test administration, and expects to receive a similar amount for 2014-2015.43¢
Santa Ana USD did not elaborate on what “Personnel costs” are included in the claimed total,
nor attach purchase orders or other supporting documentation showing that these costs are within
the scope of the new mandated activities.

Based on the foregoing, the Commission finds that there are increased costs mandated by the
state for the new mandated activities within the meaning of Government Code section 17514
beginning July 1, 2014, and that Government Code section 17556(e) does not apply to deny this
claim. Any amounts received from the appropriation in schedule (7) of Line ltem 6100-113-
0001 of the 2015-2016 Budget Act apportioned by SBE for the cost of the CAASPP activities in
fiscal year 2014-2015, must be identified and deducted from the costs claimed.

V. Conclusion

Based on the foregoing analysis, the Commission partially approves this test claim and finds that
the test claim statutes and regulations impose a reimbursable state-mandated program within the
meaning of article X111 B, section 6 of the California Constitution for the following activities
only:

e Beginning January 1, 2014, provide “a computing device, the use of an assessment
technology platform, and the adaptive engine” to administer the CAASPP assessments to
all pupils via computer, which includes the acquisition of and ongoing compliance with
minimum technology requirements.*3’

e Beginning February 3, 2014, the LEA CAASPP coordinator shall be responsible for
assessment technology, and shall ensure current and ongoing compliance with minimum
technology specifications as identified by the CAASPP contractor(s) or consortium.*8

e Beginning February 3, 2014, notify parents or guardians each year of their pupil’s
participation in the CAASPP assessment system, including notification that
notwithstanding any other provision of law, a parent’s or guardian’s written request to
excuse his or her child from any or all parts of the CAASPP assessments shall be
granted.*®

e Beginning February 3, 2014, score and transmit the CAASPP tests in accordance with
manuals or other instructions provided by the contractor or CDE. 4

436 Exhibit M, Claimants’ Comments on Draft Proposed Decision on 14-TC-01 and 14-TC-04,
page 111.

437 Education Code section 60640 (Stats. 2013, ch. 489), interpreted in light of California Code
of Regulations, title 5, sections 850, 853, 853.5, and 857 (Register 2014, Nos. 6, 30, 35).

438 California Code of Regulations, title 5, section 857(d) (Register 2014, No. 6).
439 California Code of Regulations, title 5, section 852 (Register 2014, No. 6).
440 California Code of Regulations, title 5, section 853 (Register 2014, No. 6).
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e Beginning February 3, 2014, identify pupils unable to access the computer-based version
of the CAASPP tests; and report to the CAASPP contractor the number of pupils unable
to access the computer-based version of the test.*4!

e Beginning February 3, 2014, report to CDE if a pupil in grade 2 was administered a
diagnostic assessment in language arts and mathematics that is aligned to the common
core academic content standards pursuant to Education Code section 60644.442

e Beginning February 3, 2014, comply with any and all requests from CAASPP
contractors, and abide by any and all instructions provided by the CAASPP contractor or
consortium, whether written or oral, that are provided for training or provided for in the
administration of a CAASPP test.*43

The following sources of nonlocal funds will be identified in the parameters and guidelines as
offsetting revenues:

e Funding apportioned by SBE from Statutes 2014, chapter 25, Line Item 6110-113-0001,
schedule (8), for fiscal year 2013-2014 CAASPP costs.

e Funding apportioned by SBE from Statutes 2015, chapter 10, Line Item 6100-113-0001,
schedule (7) for fiscal year 2014-2015 CAASPP costs.

e Statutes 2013, chapter 48 (Common Core implementation funding), if used by a school
district on the reimbursable CAASPP activities.

e Statutes 2014, chapter 25 (Line Item 6110-488) and chapter 32 (appropriation for
outstanding mandate claims) if used by a school district on the reimbursable CAASPP
activities.

e Statutes 2014, chapter 24, Line Item 6110-182-0001, Provision 2 (appropriation “to
support network connectivity infrastructure grants) if used by a school district on the
reimbursable CAASPP activities.

e Any federal funds received and applied to the reimbursable CAASPP activities.
All other statutes, regulations, and claims for reimbursement are denied.

441 California Code of Regulations, title 5, section 857(a) (Register 2014, No. 6).
442 California Code of Regulations, title 5, section 861(b)(5) (Register 2014, No. 6).
443 California Code of Regulations, title 5, section 864 (Register 2014, No. 6).
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