Minutes
COMMISSION ON STATE MANDATES

Location of Meeting: Room 447
State Capitol, Sacramento, California
July 26, 2013

Present: Member Ana Matosantos, Chairperson
Director of the Department of Finance
Member Richard Chivaro, Vice Chairperson
Representative of the State Controller
Member Andre Rivera
Representative of the State Treasurer
Member Ken Alex
Director of the Office of Planning and Research
Member Sarah Olsen
Public Member
Member Carmen Ramirez
City Council Member
Member Don Saylor
County Supervisor

NOTE: The transcript for this hearing is attached. These minutes are designed to be read in
conjunction with the transcript.

CALL TO ORDER AND ROLL CALL
Chairperson Matosantos called the meeting to order at 10:04 a.m.
Executive Director Heather Halsey called the roll.
APPROVAL OF MINUTES
Item 1 April 19, 2013

Member Rivera made a motion to adopt the minutes. Member Ramirez noted that her name was
misspelled. With a second by Member Saylor, the April 19, 2013 hearing minutes were adopted
as corrected by a vote of 7-0. '

Item 2 May 24, 2013

Member Rivera made a motion to adopt the minutes. With a second by Member Alex, the
May 24, 2013 hearing minutes were adopted by a vote of 7-0.

PUBLIC COMMENT FOR MATTERS NOT ON THE AGENDA
The Chairperson asked if there was any public comment. There was no response.
CONSENT CALENDAR

If there are no objections to any of the following action items designated by an asterisk (*), the
Executive Director will include each one on the Proposed Consent Calendar that will be
presented at the hearing. The Commission will determine which items will remain on the Consent
Calendar. ’

HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (GOV. CODE, § 17551,
17557, and 17559) (action) '




PARAMETERS AND GUIDELINES AND PARAMETERS AND GUIDELINES
AMENDMENTS

Item 7%

Teacher Credentialing, 03-TC-09

California Code of Regulations, Title 5, Sections 80556(a),(c),(f) and (j) and
80556.1(e) as added and amended by Register 86, No. 40; Register 94, No.
19

San Diego County Office of Education, Claimant

INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 8 (action)

STATEWIDE COST ESTIMATE

Item 9%

Item 10%*

Behavioral Intervention Plans (BIPs), CSM-4464
California Code of Regulations, Title 5, Sections 3001 and 3052
Register 93, No. 17; Register 96, No. 8; Register 96, No. 32

Butte County Office of Education, San Diego Unified School District, San
Joaquin County Office of Education, Claimants

Public Contracts (K-14), 02-TC-35

Public Contract Code Sections 3300, 7104, 20103.5, 20104, 20104.2,
20104.50, and 22300 ‘

Statutes 1985, Chapter 1073; Statutes 1988, Chapter 1408; Statutes 1989,
Chapter 330; Statutes 1990, Chapter 1414; Statutes 1992, Chapter. 799,
and Statutes 1994, Chapter 726.

Business and Professions Code Section 7028.15
Statutes 1990, Chapter 321

California Code of Regulations, Title 5, Sections 59504, 59505, 59506,
and 59509; Register 1994, Number 6

Clovis Unified School District and Santa Monica Community College
District, Claimants




Item 11*  Discrimination Complaint Procedures, 02-TC-46

Education Code Sections 66010.2, 66010.7, and 87102, as amended by
Statutes 1988, Chapter 973 and Statutes 1991, Chapter 1198;

California Code of Regulations, Title 5, Sections 53003, 53004, 53006,
53020, 53021, 53022, 53023, 53024, 53025, 53026, and 53034, as added
or amended by Register 92, Number 17; Register 96, Number 23; and

- Register 2002, Number 35 )

(Consolidated With)

Government Code Section 11135, as added or amended by Statutes 1992,
Chapter 913; Statutes 1994, Chapter 146; Statutes 2001, Chapter 708;
Statutes 2002, Chapter 1102

California Code of Regulations, Title 5, Sections 59320, 59322, 59324,
59326, 59327, 59328, 59330, 59332, 59334, 59336, 59338, 59340, and
59342, as added or amended by Register 81, Number 16; Register 92,
Number 17; Register 96, Number 23; Register 2001, Number 6; Register
2002, Number 13; and Register 2002, Number 35

Santa Monica Community College District, Los Rios Community College
District, and West Kern Community College District, Claimants

Item 12*  Charter Schools 1V, 03-TC-03
Education Code Sections 1628, 42100(a), 47605, 47605.6
Statutes 2002, Chapter 1058
San Diego Unified School District, Claimant

Item 13*  Local Agency Ethics (AB 1234), 07-TC-04

Government Code Sections 53232.2(b), 53232.3(a) and (b), 53235(f) and
53235.2(a)

Statutes 2005, Chapter 700
City of Newport Beach, Claimant

Member Rivera made a motion to adopt the consent calendar. With a second by Member Olsen,
the consent calendar was adopted by a vote of 7-0.

HEARINGS AND DECISIONS PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (GOV. CODE, § 17551, 17557,
and 17559) (action) '

Executive Director Heather Halsey swore in parties and witnesses participating in the hearing.

APPEAL OF EXECUTIVE DIRECTOR DECISIONS PURSUANT TO
CALIFORNIA CODE OF REGULATIONS, TITLE 2, SECTION 1181(c)

Item 3 Appeal of Executive Director Decisions

There were no appeals to consider.




TEST CLAIMS
Item 4 General Health Care Services for Inmates, 07-TC-12
Penal Code Section 4011.10

Statutes 2005, Chapter 481 (SB 159) and
Statutes 2006, Chapter 303 (SB 896)

Orange County Health Care Agency, Claimant
This item was postponed to the September 27, 2013 hearing, at the request of the claimant.
Item 5 Immunization Records - Pertussis, 11-TC-02
Health and Safety Code Sections 120325 and 120335
Statutes 2010, Chapter 434 (AB 354)

Twin Rivers Unified School District, Claimant

This test claim pertains to school district activities related to a new pertussis (whooping cough)
immunization requirement for adolescent students.

Senior Commission Counsel Tyler Asmundson presented this item and recommended that the
Commission adopt one of two options. Option A would completely deny the test claim, based on
the plain language of Health and Safety Code section 120335(d) which contains a prohibition.
Option B would partially approve the test claim for the activities associated with Health and
Safety Code section 120335(d) based on an analysis of activities required to implement the
prohibition consistent with the Constitutional requirement for compulsory k-12 education.

Parties were represented as follows: Arthur Palkowitz of the law offices of Stutz Artiano Shinoff
& Holtz, representing the claimants; Laurie Carney and Susan Geanacou, representing the
Department of Finance.

Following discussion among the Commission members, staff, and parties, Member Saylor made
a motion to adopt Option B partially approving the test claim. With a second by Member
Ramirez, the motion to adopt Option B partially approving the test claim was adopted by a vote
of 6-1, w1th Chairperson Matosantos in-opposition.

REQUEST FOR MANDATE REDETERMINATION
Item 6 Sexually Violent Predators (CSM-4509), 12-MR-01

Welfare and Institutions Code Sections 6601 through 6605, and 6608
Statutes 1995, Chapter 762 (SB 1143); Statutes 1995, Chapter 763
(AB 888); Statutes 1996, Chapter 4 (AB 1496)

As Alleged to be Modified by: Proposition 83,
General Election, November 7, 2006

California Department of Finance, Requestor

This redetermination request alleges that the state’s liability under a previously determined test
claim has been modified based on a subsequent change in law as defined in Government Code
section 17570.

Commission Counsel Matt Jones presented this item and recommended that the Commission
determine that the Department of Finance has made an adequate showing that the State’s liability
for the Sexually Violent Predators program may have been modified as a result of Proposition 83
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and that the Commission direct staff to schedule a second hearing on the request.

Parties were represented as follows: Hasmik Yaghobyan, on behalf of County of Los Angeles;
Craig Osaki, on behalf of the Los Angeles County Public Defender’s Office; Jack Weedin, on
behalf of the California Public Defenders Association; Timothy Barry, on behalf of the San
Diego County Sheriff’s Office, District Attorney’s Office, and Public Defender’s Office;
Geoffrey Neill, on behalf of the California State Association of Counties; Michael Byrne and
Susan Geanacou, representing Requester, the Department of Finance.

Following discussion among the Commission members, staff, parties, and a member of the
public, Member Olsen made a motion to adopt the staff recommendation. With a second by
Member Alex, the staff recommendation to grant the request for redetermination and to direct
staff to schedule a second hearing on the merits of the request was adopted by a vote of 7-0.

RECONSIDERATION OF STATEMENT OF DECISION AND PARAMETERS
AND GUIDELINES

Item 8 California Public Records Act, 02-TC-10 and 02-TC-51
Government Code Sections 6253, 6253.1, 6253.9, 6254.3, and 6255

Statutes 1992, Chapters 463 (AB 1040), Statutes 2000, Chapter 982
(AB 2799); and Statutes 2001, Chapter 355 (AB 1014)

California Special Districts Association, Requestor

This is a request for reconsideration filed by the California Special Districts Association
(CSDA), pursuant to section 1188.4 of the Commission’s regulations. CSDA contends that the
statement of decision and parameters and guidelines, adopted April 19, 2013, for the California
Public Records Act program contain an error of law with respect to the description of eligible
claimants. The decision authorized reimbursement for cities, counties, and school districts, but
did not address the issue of special districts.

Chief Legal Counsel Camille Shelton presented this item and recommended that the Commission
adopt the corrected statement of decision and parameters and guidelines which correct the
section on eligible claimants to provide that special district subject to the taxing restrictions of
articles XIII A and XIII C, and the spending limits of article XIII B, of the California
Constitution, whose costs for this program are paid from proceeds of taxes are eligible to clalm
reimbursement, and to clarify potential offsetting revenues for this program.

Parties were represented as follows: Dorothy Holzem, California Special Districts Association,
representing Requester; Andy Nichols, on behalf of Nichols Consulting; Geoffrey Neill, on
behalf of the California State Association of Counties.

Following discussion among the Commission members, staff, and parties, Member Chivaro
made a motion to adopt the staff recommendation. There was no second on this motion'. The
staff recommendation to adopt the corrected statement of decision and parameters and guidelines
which correct the section on eligible claimants and clarify potential offsetting revenues for this
program was adopted by a vote of 7-0.

HEARINGS ON COUNTY APPLICATIONS FOR FINDINGS OF SIGNIFICANT
FINANCIAL DISTRESS PURSUANT TO WELFARE AND INSTITUTIONS CODE

! Robert’s Rules of Order (1 1 ed.), p.37, 1l. 12-15 states “If a motion is considered and adopted
without having been seconded — even in a case where there was no reason for the chair to
overlook this requirement — the absence of a second does not affect the validity of the motion’s
adoption.”
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SECTION 17000.6 AND CALIFORNIA CODE OF REGULATIONS, TITLE 2,
ARTICLE 6.5 (info/action)

Item 14  Assignment of County Application to Commission, a Hearing Panel of
One or More Members of the Commission, or to a Hearing Officer
Note: This item will only be taken up if an application is filed.

No applications were filed.
STAFF REPORTS

Item 15  Legislative Update (info)
Program Analyst Kerry Ortman presented this item.

‘Item 16  Chief Legal Counsel: New Filings, Recent Decisions, Litigation
Calendar (info) '

Chief Legal Counsel Camille Shelton presented this item.

Item 17 Executive Director: Workload, Report to Finance and Backlog
Reduction Plan and Tentative Agenda Items for Next Meeting (info)

Executive Director Heather Halsey presented this item.

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS'
11126 AND 11126.2 (action).

PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and
action, as necessary and appropriate, upon the following matters pursuant to
Government Code section 11126(e)(1):

1. State of California Department of Finance, State Water Resources
Control Board, and California Regional Water Quality Board, San
Diego Region v. Commission on State Mandates and County of San
Diego, et al. (petition and cross-petition), Third District Court of
Appeal, Case No. C070357 (Sacramento County Superior Court Case
No. 34-2010-80000604) [Discharge of Stormwater Runoff, Order
No. R9-207-000, 07-TC-09 California Regional Water Control
Board, San Diego Region Order No. R9-2007-001, NPDES No.
CAS0108758, Parts D.1.d.(7)-(8), D.1.g., D.3.a.(3), D.3.a.(5), D.5,
E2.f E.2.gF.1,F.2, F.3,1.1, 12,15, J.3.a.3)(c) iv-vii & x-xv, and
L]

2. California School Board Association (CSBA) v. State of California et
al., Alameda County Superior Court Case No. RG11554698 [2010-
2011 Budget Trailer Bills, Mandates Process for K-12 Schools,
Redetermination Process]

3. State of California Department of Finance, State Water Resources
Control Board, and California Regional Water Quality Control
Board, Los Angeles Region v. Commission on State Mandates and
County of Los Angeles, et al (petition and cross-petition).

Second District Court of Appeal, Case No. B237153 (Los Angeles
County Superior Court, Case No. BS130730)

[Municipal Storm Water and Urban Runoff Discharges, 03-TC-04,
03-TC-19, 03-TC-20, and 03-TC-21, Los Angeles Regional Quality
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Control Board Order No. 01-182, Permit CAS004001, Parts 4C2a.,
4C2b, 4E & 4Fc3]

PERSONNEL

To confer on personnel matters pursuant to Government Code section
11126(a)(1):

The Commission adjourned into closed executive session pursuant to Government
Code section 11126(e) to confer with and receive advice from legal counsel for
consideration and action, as necessary and appropriate, upon the pending
litigation published in the notice and agenda; to confer and receive advice from
legal counsel regarding potential litigation, and to confer on personnel matters
pursuant to Government Code section 11126(a)(1).

REPORT FROM CLOSED EXECUTIVE SESSION

At 11:40 a.m., Chairperson Matosantos reconvened in open session, and reported that the
Commission met in closed executive session pursuant to Government Code section 11126(€) to
confer with and receive advice from legal counsel for consideration and action, as necessary and
appropriate, upon the pending litigation listed on the public notice and agenda, and potential
litigation, and to confer on personnel matters pursuant to Government Code section 11126(a)(1).

ADJOURNMENT

Hearing no further business, Chairperson Matosantos adjourned the meeting at 11:41 a.m.

Heather Halsey
Executive Director
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APPEARANCES

PUBLIC TESTIMONY

Appearing Re Item 6: continued
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BE IT REMEMBERED that on Friday, July 26, 2013,
commencing at the hour of 10:04 a.m., thereof, at t
State Capitol, Room 447, Sacramento, California, be
me, DANIEL P. FELDHAUS, CSR #6949, RDR and CRR, the
following proceedings were held:

--000--

CHAIR MATOSANTOS: The meeting of the

Commission on State Mandates will come to order.
Will you please call the roll, Heather?

MS. HALSEY: Mr. Alex?

MEMBER ALEX: Here.

MS. HALSEY: Mr. Chivaro?

MEMBER CHIVARO: Here.

MS. HALSEY: Ms. Matosantos?

CHAIR MATOSANTOS: Here.

MS. HALSEY: Ms. Olsen?

MEMBER OLSEN: Here.

MS. HALSEY: Ms. Ramirez?

MEMBER RAMIREZ: Here.

MS. HALSEY: Mr. Rivera?

MEMBER RIVERA: Here.

MS. HALSEY: Mr. Saylor?

MEMBER SAYLOR: Here.

CHAIR MATOSANTOS: All right, we have a g

Are there any objections or corrections to

he

fore

uorum.

Daniel P. Feldhaus, CSR, Inc. 916.682.94
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the minutes of April 19 th o

MEMBER RIVERA: And I'll move approval.

MEMBER SAYLOR: Second.

MEMBER RAMIREZ: Excuse me, | see that my
is misspelled. Anyway, it's Carmen Ramirez.

CHAIR MATOSANTOS: So we’ll make that
correction.

MEMBER RAMIREZ: Thank you.

CHAIR MATOSANTOS: And we have a motion a

second.

Any objections or abstentions?

(No response)

CHAIR MATOSANTOS: All right, so all those in
favor?

I guess we should take an official vote.
All those in favor, vote “aye.”
(A chorus of “ayes” was heard.)
CHAIR MATOSANTOS: All right, and | alrea
called for abstentions, so we’re good to go.
So the next set of minutes, are there any
objections to or corrections of the May 24 th 2013,
minutes?
MEMBER RIVERA: Move approval.
MEMBER ALEX: Second.

CHAIR MATOSANTOS: Any objections?

name

nd a

dy

Daniel P. Feldhaus, CSR, Inc. 916.682.94

12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Commission on State Mandates — July 26, 2013

(No response)

CHAIR MATOSANTOS: Allright, is it okay to
substitute the prior roll call and go with all “aye

All right, we’ll go with that.

So with the minutes having been approved, we
will take up public comment for matters not on the
agenda.

Please note that the Commission cannot take
action on items not on the agenda. However, it can
schedule issues raised by public for consideration
future meetings.

Is there any public comment?

(No response)

CHAIR MATOSANTOS: Hearing no further public
comment, we’ll move to the next item, which is the
Consent Calendar.

MS. HALSEY: The Consent Calendar consist
ltems 7, 9, 10, 11, 12, and 13.

CHAIR MATOSANTOS: Are there any objectio
the proposed Consent Calendar?

MEMBER RIVERA: Move adoption.

MEMBER OLSEN: Second.

CHAIR MATOSANTOS: So we have a motion an
second.

All those in support, please say “aye.”

s"?

at

s of

ns to

da
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(A chorus of “ayes” was heard.)
CHAIR MATOSANTOS: All those opposed, sig
by saying “no.”
(No response)
CHAIR MATOSANTOS: Allright, all “ayes.” The
motion carries.
MS. HALSEY: Moving on to the Article 7 p
of the meeting, will the parties and witnesses for
Items 3, 4, 5, 6, and 8 please rise?
(The parties and witnesses stood to
be sworn.)
MS. HALSEY: Do you solemnly swear or affirm
that the testimony which you are about to give is t
and correct based on your personal knowledge,
information, or belief?
(Parties and witnesses responded
affirmatively.)
MS. HALSEY: Thank you.
Item 3 is reserved for appeals of the Executive
Director’s decisions. There are no appeals to cons
under Item 3.
Item 4 is the test claim on
Services for Inmates. This item has been postponed to
the September 27 ™, 2013, hearing at the request of the

claimant.

nify

ortion

rue

ider

General Health Care
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Senior Commission Counsel Tyler Asmundson will
present Item 5, a test claim on Immunization Records -
Pertussis.

MR. ASMUNDSON: Good morning.

This test claim requests reimbursement for
costs incurred by school districts for activities
pertaining to a new pertussis immunization requirem ent
for adolescent students.

This item was originally heard by the
Commission on May 24 ™ 2013. The Commission continued
the hearing on the test claim to consider an altern ative

proposed statement of decision that contains legal

analysis supporting a finding that Health and Safet y Code
section 120335(d) imposes a reimbursable state-mand ated
program.

Staff has prepared two proposed statements of
decision. Both decisions recommend that the Commis sion
deny Health and Safety Code section 120325, as amen ded by
the 2010 test-claim statute, on the ground that the
statute is a statement of legislative intent and do es not
impose any state-mandated activities on school dist ricts.
In addition, both decisions find that the
Commission does not have jurisdiction to determine
whether the regulations adopted by DPH to implement the

test-claim statute impose a reimbursable state-mand ated

Daniel P. Feldhaus, CSR. Inc. 916.682.94 15
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program on school districts because the regulations
not pled or identified in the test claim.

The analysis in the two proposed decisions
departs on the issue of whether Health and Safety C
section 120335(d), as amended and repealed by the 2
test-claim statute, imposes a reimbursable state-ma
program.

Option A denies the test claim, finding that
Health and Safety Code section 120335(d) does not i
any state-mandated activities on school districts.

Option B approves the test claim with respect
to Health and Safety Code section 120335(d) based o
interpretation of the statute, in light of the peop
constitutional right to education and the statutory
scheme in which section 120335 is a part.

Staff recommends that the Commission adopt
Option B, approving the test claim with respect to
and Safety Code section 120335(d).

Will the parties and witnesses please state
your names for the record?

MR. PALKOWITZ: Good morning. Arthur Pal
on behalf of the claimant, Twin Rivers Unified Scho
District.

MS. CARNEY: Laurie Carney on behalf of t

Department of Finance.
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MS. GEANACOU: Susan Geanacou, Department of
Finance.
CHAIR MATOSANTOS: Mr. Palkowitz, do you have

any comments?
MR. PALKOWITZ: Yes, thank you.
Good morning, everyone, and thank you for the
opportunity to address the Commission this morning.
As was mentioned, this test claim was continued

from the last hearing. At the last hearing, we had

evidence and testimony on the District activities a sit
pertains to this mandate. As was discussed at that time,
the school districts are assigned the task of makin g sure
all students are fully immunized in an attempt to c omply
with that. And the requirement under the Constitut ion
that they unconditionally submit all students into the
public education system, it is our contention that this
mandate creates a reimbursable mandate; and we requ est
that the activities that are listed in the regulati ons be

approved as reimbursable activities.
As mentioned in the revised final staff
analysis, the interpretation of the regulations may be
considered in determining what is required by the
statute.
This is supported by the Yamabha case, cited on

page 9.

Daniel P. Feldhaus, CSR. Inc. 916.682.94 17
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It is our belief that those activities listed
in the regulation should be considered a reimbursab
mandate. And it's also the claimant’s contentions
the information was included in the test claim and
pled properly; and that also just judicial notice ¢
be applied in an attempt to use the regulations in

support of the mandate and the test claim.

Based on that, we urge the Commission to adopt

Option B, that’s stated in the revised staff analys
Thank you.

CHAIR MATOSANTOS: Finance?

MS. CARNEY: Finance continues to support
original statement of decision, Option A, which wou
deny this test claim based on the fact that the sta
does not impose a state-mandated program on school
districts, and that the Commission does not have th
jurisdiction to consider or make findings on the
implementing regulations.

We would just note, if the Commission is
inclined to consider an alternative, we recommend t
it not adopt the alternative statement of decision,
Option B, as proposed today.

Some of the activities listed as imposing
mandated activities on school districts include

activities that we don't believe are required by st
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or regulations. For example, conditionally admitti
students who have not been fully immunized against
pertussis is permissible but not required by Health
Safety Code Section 120340, as well as section 6035
Title 17 regulations.

Thank you.

CHAIR MATOSANTOS: Staff, can you speak t
issue about inclusion in the decision of things tha
Finance does not believe are actually requirements
the regulations and the statute?

MR. ASMUNDSON: If they could state in detail
what items they are talking about, | can respond.

MS. CARNEY: Certainly.

So I'm looking at the proposed statement of
decision, pages 25 and 26, where the analysis lists
activities found to be mandated. And specifically,
Item Number 2, and also briefly mentioned in Item
Number 3, discusses the activity of conditionally
admitting students that have not been fully immuniz
I would point out again, in regulation section 6035
paragraph A, it says that students may be admitted
conditionally but does not require it. And again,
statute Health and Safety Code 120340, again, says
students may be admitted conditionally but does not

require.

ng

and

of

o this

under

the

ed.

that

Daniel P. Feldhaus, CSR, Inc. 916.682.94

19




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Commission on State Mandates — July 26, 2013

MR. ASMUNDSON: Okay, pages 25 and 26 of
statement of decision does list the activities that
believe are required to comply with 120335(d).

What we tried to do is determine exactly what a
school would have to do to determine if they should
a student or not. The code section cited by Financ
allow schools to conditionally admit students until
are fully immunized. And that's why we added those
activities, because students have a constitutional
to go to school. And if they’re not fully immunize
the time that they try to be admitted, they are all
to be conditionally admitted until they’re fully
immunized.

MS. SHELTON: Can | also just clarify tha
the activities here, we did -- under rules of statu
construction, you can use regulations to interpret
the Legislature intended to mean when they adopted
program. And we took some of the language from the
regulations that just strictly applied to the activ
the prohibition of not admitting a student who has
been fully immunized.

What is not allowed for reimbursement here
would be those activities required by the regulatio
that impose duties of reporting and record-keeping.

Those are not merely tailored to the prohibition in

the
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120335(d).

CHAIR MATOSANTOS: Have we taken this sim
approach anywhere in the past, in terms of deciding
something is required when the regulations are now
of the test claim?

MS. SHELTON: Yes, it's happened a couple
times. It really depends on the interpretation of
statutory scheme.

We did it in
remember offhand how that was written, but it was w
as a prohibition. And essentially, when you read t
surrounding statutes and the test-claim statute in
of that, it did require them to do something. Ift
didn’t do something, it would have triggered a
constitutional problem. So it just depends on your
statutory interpretation.

CHAIR MATOSANTOS: And if you could remin
when the bill was going through the Legislature, wh
Legislature thought it was doing?

MS. SHELTON: Yes, in the Committee analy
they did believe that the statute itself did not cr
the mandate; but that any regulations adopted would
create the mandate. Those regulations were adopted
months before the test claim was filed.

CHAIR MATOSANTOS: Are there any question
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members, or any additional discussion on this issue ?
(No response)
CHAIR MATOSANTOS: Seeing none, do we have a
motion?
MEMBER SAYLOR: Move approval.
MR. PALKOWITZ: May | -- I'm sorry, may | add
something before the motion is heard?
CHAIR MATOSANTOS: Sure.
MR. PALKOWITZ: Thank you.
| also want to remind the Commission, that
there are previously approved mandates that involve
immunization; and also the reporting in the past wo uld be
considered a downstream expense that would flow fro m
these activities. And they have been approved in
previous mandates.
CHAIR MATOSANTOS: Finance, can you remin d me
of the treatment of the immunization mandates relat ive to
the education block grant?

MS. CARNEY: One more time, please?

CHAIR MATOSANTOS: The immunizations mand ate
relative to the education block grant that was adop ted as
an alternative to the mandate process in the Budget Act,

| think, last year?
MS. CARNEY: That is something I'm not pr epared

to speak to. I'm sorry.
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CHAIR MATOSANTOS: Staff, do you, by chan
know the answer to this question?

MS. HALSEY: | just know that currently
approved mandates for immunizations were rolled int
that; but | don’t know in terms of funding or anyth
how that was done.

MS. SHELTON: Maybe going back just one s
if the Commission does adopt Option B, under the
Commission’s regulations, the Commission has the
authority and the discretion to include activities
are reasonably necessary to comply with the mandate
Those activities have to be narrowly tailored to th
mandate.

So itis not correct to say that any downstream
activity triggered by the mandate would be held to
reimbursable. The Commission has not gone that far
It has to be narrowly tailored. So even if the
Commission were to adopt Option B, it is likely sta
would recommend that the Commission not adopt activ
to report and record.

CHAIR MATOSANTOS: And if | recall correc
and correct me if I'm wrong -- the staff's initial
recommendation was to deny the claim.

MS. SHELTON: Yes.

CHAIR MATOSANTOS: It's a subsequent
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determination that's not saying that the full test
is actually eligible, partly because it doesn’t inc
the specific regulatory requirements. It's really
about those elements that staff sees as being linke
the constitutional obligation for students to have
to a free education?

MS. SHELTON: Exactly.

MS. HALSEY: That’s correct, combined wit
prohibition.

And | did want to point out that, though it's
true that Mr. Palkowitz says that these reporting
activities have been approved in prior test claims,
regs were pled in those test claims. So that’s the
distinction here.

MS. GEANACOU: If I may? Susan Geanacou,
the Department of Finance.

If the Commission is motivated to adopt an
alternative, perhaps Alternative B, as Commission s
proposes here, | just want to make sure that you're
comfortable with the legal analysis that underlies
such option rather than voting out of equity, becau
Commission is not supposed to cure perceived inequi
by virtue of a mandate finding.

CHAIR MATOSANTOS: Ms. Olsen?

MEMBER OLSEN: Can staff address this iss

claim
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and | know you addressed it the last time we heard
too, but | just need to be refreshed on it -- the r
were out three months before this claim was filed?
MS. SHELTON: Yes.
MEMBER OLSEN: Does that affect how the c
would view this?
MS. SHELTON: Well, let me say thisis a
bit of a different scenario than what we’ve had in
past.
In the past, when the Commission has approved
a prohibition, all you had was the statute. There
nothing interpreting the statutory language. It wa
statutory language.
Here, on the other hand, you have the
prohibition, the acknowledgment by the Legislature
they thought the mandate would come from the regula
Then the regulations were adopted and amended to
implement the Pertussis  test-claim statute. And those
became effective, and put into Barclays three month
before the test claim was filed. So they were ther
everybody was on notice that they existed.
Those regulations were amended to update the
shots -- you know, the booster shot for pertussis,
the form requirements for the physicians to fill ou

form, to note the Tdap vaccination, to update the
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record-keeping and recording of that shot, and the
requirements to parents. So it was specifically ta
to the prohibition.

And in that sense, yes, it's a little different
than what the Commission has done. But there are r
of statutory construction, too. And when you look
what the Legislature is saying and you look at the
statute in light of the whole scheme, then you have
consider those other statutes, too, and interpret i
way.

It's really a close call.

CHAIR MATOSANTOS: But if we go with Opti
there is nothing to preclude another district or th
district to file a new test claim associated, right

MS. SHELTON: No. They are beyond their
statute of limitations.

CHAIR MATOSANTOS: They're beyond the sta
of limitations. And all districts would be beyond
statute of limitations? Okay.

MS. HALSEY: Yes, if it were not for that
I’'m sure the claim would have been amended to add t
regs.

MEMBER ALEX: And let me observe, you kno
without knowing the answer to this, that it's an od

concept that a statute would -- that the Legislatur
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would say that the statute does not create a mandat
the regs do. Because, generally, the regs must be
consistent with the statute. So if there’s a manda
here, it at least strikes me that the mandate comes
the statute, not from the regs.

MEMBER SAYLOR: | move Option B.

MEMBER RAMIREZ: Second.

CHAIR MATOSANTOS: All those in support o
motion, “aye”?

(A chorus of “ayes” was heard.)

CHAIR MATOSANTOS: I'm opposed, so nho.

But motion carries.

MS. HALSEY: Moving on to Item 6, Commiss
Counsel Matt Jones will present Item 6, a request f
mandate redetermination on Sexually Violent Predators.

MR. JONES: Good morning.

This redetermination request alleges that the
State’s liability under a previously determined tes
claim has been modified based on a subsequent chang
law as defined in Government Code section 17570.

A subsequent change in law is defined in the
code to mean a change in law that requires a findin
an incurred cost is a cost mandated by the state un
17514, or is not a cost mandated by the State pursu

section 17556.
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Proposition 83, adopted by the voters in the
November 2006 general election, amended and reenact
several sections of the Welfare and Institutions Co
that are part of the Sexually Violent Predators
and expressly requires some of the same activities
previously approved by the Commission as imposing ¢
mandated by the State.

The requester now alleges that Proposition 83
constitutes a subsequent change in law, and that lo
government claimants no longer incur state-mandated
pursuant to Government Code section 17556(f).

The mandate-redetermination process under
section 17570 calls for a two-step hearing.

At this first step, the only issue before the
Commission is whether the requester has made an ade
showing that the State’s liability under Article XI
section 6, may have been modified based on a subseq
change in law.

If the Commission determines that the requester
has made this showing, then pursuant to section 175
the Commission shall notice the request for a secon
hearing to determine if a new test-claim decision s
be adopted to supersede the previously adopted test
decision; and what, if any, effect the subsequent c

in law has on the test-claim statutes as approved i
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prior claim.

Staff recommends that the Commission determine

that the Department of Finance has made the adequat e
showing that the State’s liability for the Sexually
Violent Predators program may have been modified as a
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result of Proposition 83; and further recommends th
Commission direct staff to schedule a second hearin
the request.

Will the parties and witnesses please state

your names for the record?

MS. YAGHOBYAN: Hasmik Yaghobyan on behalf of

County of Los Angeles.
MR. OSAKI: Craig Osaki with the Los Angeles
County Public Defender’s office.

MR. WEEDIN: Jack Weedin, deputy public
defender for L.A. County, but representing Californ
Public Defenders Association, or CPDA.

MR. BYRNE: Michael Byrne, Department of
Finance.

MR. BARRY: Timothy Barry, Office of Coun
Counsel, on behalf of the Sheriff, D.A., and P.D. i
San Diego County.

MR. NEILL: I'm Geoffrey Neill with the
California State Association of Counties.

MS. GEANACOU: Susan Geanacou, Department
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Finance.
CHAIR MATOSANTOS: Finance?
MS. GEANACOU: Yes. Thank you.
We're situated a little differently than
sometimes we are. Here, we're the requester. Than k you
for considering our request this morning.
This is Finance’s request for a new test-claim
decision on the Sexually Violent Predators mandate.
The Commission on State Mandates adopted this
statement of decision, establishing this mandate in 1998.
In 2006, voters approved Proposition 83.
The statutes comprising the Sexually Violent
Predators  mandates were all either expressly included in
Proposition 83 or are necessary to implement it.

Government Code section 17556(f) says, “The

Commission shall find no costs mandated by the Stat e if
the statute or executive order imposes duties that are
necessary to implement or are expressly included in a
ballot measure approved by the voters in the statew ide or
local election.”

Four years after the voters adopted

Proposition 83 in 2010, the Legislature enacted a p rocess
which we are utilizing now to allow for a new test- claim
decision following a subsequent change in law affec ting

the State liability for mandate reimbursement.
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Here, that subsequent change in law is
Proposition 83, which was approved by the voters. Based

on that voters’ approval of Proposition 83, Finance

asserts in its request for a new test-claim decisio n that
the Sexually Violent Predators mandate is no longer
reimbursable in its entirety based on Government Co de

section 17556(f).

Finance has considered the comments filed in
response to our request. These have been addressed by
the staff in the final staff analysis.

We believe we have made the adequate showing
necessary to proceed to a second hearing on our req uest
for a new test-claim decision. Accordingly, we req uest

the Commission members adopt the staff analysis

recommending this next step on the merits of our re quest.
Thank you.
CHAIR MATOSANTOS: Whoever is first on th e

public comment.
MS. YAGHOBYAN: Good morning. Thank you.

Well, as we showed it in our comments filed

with the Commission, we disagree with the Departmen t of
Finance’s contention that Prop. 83 changed the SVP law.
We don't believe that the Proposition 83 has change d SVP
law, because just the recitation or the repetition of the
code section in the proposition doesn’t mean a chan gein
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law.

And secondly, with the Commission’s comment
that because the Department of Finance waited six a nd a
half years after the passage of Prop. 83 to come fo rward
and initiate this redetermination process, there wa s no

mechanism to do that.

But like | said, we respectfully disagree with
the Commission staff’'s analysis because there were
mechanisms, at least in 2010, as you mentioned and still,
the Department of Finance didn’t come forward or di dn't
initiate any redetermination process.

Because in the case of the claimants, local

agencies after enactment of a statute, we only have

twelve months from the date of enactment or incurri ng of
a cost to file a test claim with the Commission on State
Mandates in order to get reimbursement. And also, when
we file our test claim, we specifically have to fil e the
changes, the new sections of a code, or Penal Code or the

statute. That is, we only have to plead those new
changes. We can'’t just say because the entire code
section was repeated in the statute, therefore,
everything is reimbursable.
So we believe that the same terminology should
be applied to the Department of Finance also, even though

we don’t think they have any standing, and also bec ause
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their action has been barred because they stayed to
long.

And secondly, the Proposition 83 law is the
mirror image of SB 1128 which was passed two months
before Proposition 83 was put on the ballot.

So, therefore, we disagree with the
Commission’s findings; and we don't think this was
change in law to trigger the redetermination proces
And also even if it does, we can’t go back and chan
sentencing of the offenders who were sentenced prio
the Prop. 83.

If we do that, we are going to be overriding
the judge’s sentencing decision, which we can’t do
Therefore, we don’t think that this statement of de
should be adopted.

Thank you.

MR. OSAKI: Good morning, Members of the
Commission. I'm the deputy in charge of the SVP Br
in L.A. County.

| have personally handled cases pre-Prop. 83
and post-Prop. 83. And I'm in a position to explai
the Commission what effect, if any, the proposition
before and after the passage of Prop. 83.

And specifically, I'd like to address the eight

mandated activities that were approved for reimburs
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back in 1998, because the question is whether or no
were affected by the passage of Prop. 83.

With respect to the eight activities -- if the
Commission will note, they’re numbered 1 through 8.

With respect to Items 1 through 3, we are just
simply dealing with who is in charge of prosecuting
case, who is in charge of filing the case and readi
material. Both pre- and post-Prop. 83, the prosecu
or the District Attorney’s office in our county wer
responsible for that. There was absolutely no chan

With respect to Activities 4 through 7 --
which is really the bulk of the SVP program -- we'r
talking about the attendance and preparation at the
probable-cause hearings, at the trials, and at the
subsequent hearings as well, and also the retention
experts and other professionals. Those activities
existed both pre- and post-Prop. 83.

And finally, with respect to Activity 8
regarding transportation, that was not addressed by

Department of Finance, so | won't address that.

But as the Commission can see, there really was

no impact, especially as to these mandated activiti
And I'm here to raise my concern over an
interpretation of a statute indicating a change in

law, or a subsequent change in the law to include a
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passage -- a subsequent passage of an initiative th
really didn’t change the mandated activities.

So thank you very much.

MR. WEEDIN: To quote a verse from a song

The Who -- maybe some of you were around when the s
came out -- is: What was parking on the left is no
parking on the right. In other words, it's our pos
that Prop. 83 did not initiate a subsequent change
law as envisioned by the Government Code section.

There are a couple cases cited in our
materials,
one post-Prop. 83 -- that compares the purpose, eff

and focus of the Sexually Violent Predator Act.

And the Supreme Court of our State’s conclusion

was: It's the same. It's identical.

The representative, Hasmik, from LA County
touched on it initially. In August of 2006, before
passage of Proposition 83, the Legislature passed
SB 1128, which made sustentative changes to the SVP
that Proposition 83 sought to do, including the pri
one, create from a two-year term of commitment, to
indeterminate commitment. So that was legislativel
enacted prior to Prop. 83.

Prop. 83 only amended seven of the 22

provisions in the SVP Act. The key sections, as

Hubbard and Lukas -- oneis pre-Prop. 83 and
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Mr. Osaki said, providing counsel, experts, hearing
trials, the mandated reimbursable activities under
Welfare and Institutions Code 6602 and 6603 remain
unchanged.

Staff, in their analysis, deems this to be
irrelevant. | beg to differ. | think subsequent c
of law means more than putting a comma in a proposi
It means that there has to be something substantive
the mandated reimbursable activity.

The other area in our letters that | would
like to touch on is the concepts of misrepresentati
estoppel, and unclean hands by the Legislative Anal
Office and the Department of Finance, which synergi
the effect that there is no substantive change by
Proposition 83.

First of all, the voters materials in
Proposition 83 failed to mention any possibility of
redetermination; instead, it said there would be --
could be a cost saving to states and local governme
If the test claim is undone, there would not be a ¢
saving.

Also, the proponents of Prop. 83 failed to
inform -- or tried to inform the electorate of the
changes that SB 1128 made to their proposition. In

September of 2005, the LAO and DOF issued a letter
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Elections Code section 9005, stating no less than f
times that, notwithstanding Prop. 83, the local
government costs would be reimbursed in full, inclu
those changes made by Prop. 83 to the SVP program.
that letter was issued by the director of DOF and t
director of LAO. And interesting enough, the DOF
initiated the current redetermination request.

Staff minimizes this by saying initially that
there was no mechanism for redetermination present
2005-2006. That's not true. Government Code 17570
enacted in 1986 and amended in 1990, which was in e

at the time of Proposition 83.

And under the code at that time, the LAO had

the power to reinitiate.

And the final staff analysis said, “Well, that
doesn’t matter because it's different parties.” We
| beg to differ. That begs the question, and who ¢
request a redetermination is inconsequential. The
was, redetermination was legally possible in 2005 a
2006.

And the LAO, who had the power to initiate
redetermination, once again, was one of the signato
in that September 2005 letter.

And also in the

Association  decision, Government Code 17556(f), which was

California School Board
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enacted in 2005, gave the Legislature the power to grant
redeterminations, albeit a different party than the
current Government Code section; part of the
redetermination was still there.
In conclusion, there’s a lot at issue here,

including the integrity and transparency of state

government, as well as the viability to prosecute a nd
defend cases brought into the Sexually Violent Pred ator
Act, an issue that’s really important to the electo rate.

CPDA respectfully requests the Commission to
deny the Department of Finance request, finding the re

wasn’'t a subsequent change in the law.

Thank you.
CHAIR MATOSANTOS: For subsequent folks w ho
have public comment on this issue, can you just mak e sure

that you don’t repeat other folks?
So we've heard clearly on the issue that folks
coming under public comment think that the mandated
activities were there beforehand.
We've heard on this issue about, you know, that
Finance, based on what was said and the voter pamph let in
2006, does that have an effect on the issue before us.
And so | just want to make sure we don’t get
repetition in subsequent witnesses, please.

Go ahead.
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MR. BARRY: Good morning, Madam Chair, Me mbers,
Commissioners. My name is Timothy Barry. I'm a Se nior
Deputy County Counsel with the County of San Diego. I'm
here on behalf of the San Diego Office of Public
Defenders, the San Diego District Attorney’s office , and
the San Diego County Sheriff.

As has been discussed previously, and again
| won't repeat myself, but the statute requires a
subsequent change in the law. There has not been a
subsequent change in the substance of the law as it
pertains to the mandates. The only change that has
occurred is as to the form of the law.
As staff had mentioned, the focus of Jessica’s
Law was to make changes in the Penal Code to increa se
criminal penalties, to increase the scope of who wa S
included in the “sexually violent predator” definit ion.
And arguably, the changes that were made to the Wel fare
and Institutions Code sections that contain the man dated
activities were only required in order to comply wi th
Article 1V, Section 9 of the Constitution, which re quires
that where any amendment is made to a statute, the entire
statute has to be considered to be amended and reen acted.
So in order for the language that is contained
in the Welfare and Institutions Code sections that
contain the mandates to be updated to conform to th e
Daniel P. Feldhaus, CSR. Inc. 916.682.94 39
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other provisions in the Penal Code, it was required
the entire text of these provisions be included in
Jessica’s Law.

Arguably, that’s the only reason that they were
included, and that there was no intent by the Legis
or the proponents of Jessica’s Law to include or to
change the fact that the State would be obligated t
for those obligations.

The summary, I've put forth the summary in our
papers that we filed with the Commission. It appea
pages 204 through 207. I'm not going to go through
those, but I've detailed each of the different code
sections that contain the mandated activities and w
or not there were changes; and if there were change
whether, in fact, they had any effect on the mandat
activities. And | would submit to you that they do

The only way that the staff findings can get to
where they are with respect to the definition of
“subsequent change in the law” is through the appli
of the exception contained in 17556(f).

And where | specifically have a problem with
the language is, as amended in 2005, the Legislatur
added language that said, “This subdivision applies
regardless of whether the statute or executive orde

enacted or adopted before or after the date on whic
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ballot measure was approved by the voters.”

Now, the California School Board case, which
is referenced in the papers, dealt with whether or not
the reasonably-within-the-scope language, or
necessary-to-implement language. And it expressly
excluded from its consideration, a determination of the
validity of the last sentence of 17556(f). And It hink
ultimately, that may be where this case is going.

| can understand that if there is a proposition

or an initiative that is enacted and that there is

subsequent legislation that is enacted to implement that,
or regulations that are enacted to implement that, or if
there is existing legislation and there is a propos ition
or initiative passed by the voters that changes the scope

of what the mandates were, then those would not
necessarily be reimbursable.

But what we have here is a situation where your
Commission previously found that the Constitution
required that these activities be reimbursed by the
State. So you've made a constitutional finding tha t
under Article XIII B, section 6, that these activit ies
are required to be reimbursed.

The substance of those activities has not
changed. The Legislature, through the last sentenc e of

17556(f), is now attempting to usurp the Commission 'S
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authority by saying it doesn’t matter when this

proposition or initiative was enacted; and, therefo re,
we can dictate to you that this is no longer a

constitutionally mandated activity.

So | know that’s not -- it's probably beyond

the scope of what this hearing is today. But, agai n, |
wanted to reiterate the comments of the other witne sses,
that there has been no change in the substance of t he
law. The mandated activities remain the same both before
and after the adoption of Jessica’s Law. And the o nly
way you get to this exception, is through the appli cation
of 17556(f); specifically, the language as amended by
2005.

CHAIR MATOSANTOS: The CSAC witness.
MR. NEILL: Good morning. Geoffrey Neill with
the California State Association of Counties.
| first want to point out, the Constitution is
unequivocal. If the Legislature or State agency ma ndates
a program, as they have in this case, they establis hed

the program, then the State must provide funds to

reimburse. That's the only test for reimbursement, is
whether the Legislature or a State agency establish eda
program.

There are four exceptions, none of which anyone

is arguing are relevant in this case. The program
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remains as established by the Legislature. There i s no
exception for, if later in the Constitution, for la ter,
if the voters happened to include some of the secti ons
that are included in the program, adding a comma he re or
there, or changing one element of the program, that that
later gets the State out of its burden from under t he

onus of reimbursing locals for these programs.

As you heard, of the 14 sections or subsections
that established -- that form the basis for the ori ginal
statement of decision, only three were actually ame nded
by Prop. 83. And those were largely technical.

But the Department of Finance goes on to argue
that the rest of the Sexually Violent Predator Program,

the reimbursable parts, are necessary to implement.

However, the only effect of the voters’ actions wer e to

enhance penalties. And to do this, you need to ide ntify

who is a sexually violent predator under the progra m.
CHAIR MATOSANTOS: If I may, I find that really

misleading, given the fact that Proposition 83

substantially changed the process through which fol ks
were to identify who were SVPs and substantially in crease
the number of people who had to be evaluated as SVP sto

kind of -- the fact that, you know -- in some ways, I
feel like your testimony suggests that Proposition 83

hardly made any changes, and that the law, before i t
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passed, was very similar. And | would think that t
caseload in L.A. County substantially increased fol
Jessica’s Law, given the fact that the number of pe
in state hospitals considered SVPs substantially
increased.

MR. NEILL: Well, in fact, there was the

Sexually Violent Predator s Program that was found to be,

by the statement of decision. But two months befor
voters enacted Proposition 83, it was --

CHAIR MATOSANTOS: I'm quite familiar wit
1128.

MR. NEILL: I know that you are -- which
substantially similar to the ballot measure. So it
established by the Legislature. And then the chang
Prop. 83 were, compared to 1128, significantly more
than they would have been if 1128 had not been pass
the Legislature.

So the fact that Prop. 83 did not make all of
the changes that it appeared to make based on, you
the line that it's in Proposition 83 itself.

In any case, | think that what was necessary to
implement was far less than the legislative scheme
still exists. There were many less onerous ways of
implementing Prop. 83 than the current process. So

don’t think that the current legislative -- legisla
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enacted -- the current statutory process is necessa
implement Prop. 83, because it requires necessity.
as | said, many less onerous schemes were available
the Legislature to implement Prop. 83.

Instead, what stands is what was already
enacted beforehand. That doesn’t make it less oner
than other possibilities, it only makes it what hap
to exist before.

CHAIR MATOSANTOS: So part of your issue,
the issue you're speaking to now, really is about S
which isn’t before us today. Okay.

Staff, could you address some of the issues
that have been raised by the witnesses?

MR. JONES: We have one more witness. I’
sorry.

CHAIR MATOSANTOS: Oh, sorry. Do we have
more witness?

| think we’re good.

MR. JONES: Okay, fair enough.

CHAIR MATOSANTOS: Yes, | thought we had,;
thanks for double-checking.

MR. JONES: Thank you. Good morning.

Yes, I'd love to respond to as many of those as
the members have questions about.

CHAIR MATOSANTOS: Just for me, the piece
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I'd be interested in just having you remind us of i
this question of when the statutory authority for t
Commission came in, relative to reviewing whether a
prior claim had been affected by subsequent, as wel
reminding us of the constitutional reimbursement
requirements, or lack thereof, associated with
voter-approved...

MR. JONES: Certainly, yes.

Well, first, as an aside, you're correct in
noting that “necessary to implement,” with respect
activities of Sections, | believe, 6602, 6603, | th
it’'s Activities 4, 5, and 7, that’s not before the

Commission today.

The only issue before the Commission today, as

| said at the outset, is whether the State’s liabil

may have been modified based on a subsequent change
law. And the subsequent change in law, which has b
the subject of substantial testimony this morning,

defined in the statute. We're not talking about a
subsequent change in the test-claim statutes themse
Whether the test-claim statutes themselves were ame
with a comma or with more than that, matters very |

with respect to the definition of “subsequent chang

law” in the Government Code.

A “subsequent change in law” in the Government
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Code is defined as a change that requires a finding

a test-claim statute either -- or that a statute ei

does impose state-mandated costs under 17514, or do
impose state-mandated costs under 17556.

And 17556(f), as we all know, prevents the
Commission -- it states that, “The Commission shall
find costs mandated by the State for a voter-enacte
ballot measure.”

So the subsequent change in law in this case
has very little to do with the substantive changes
test-claim statutes or -- and for that matter, SB 1
is going to be irrelevant for the same reason. It
very little to do with the substantive changes to t
test-claim statutes; it has to do with the changes
have happened in the mandates scheme, if you like;
something that affects how the mandate is viewed un
section 17556 and whether the mandate is constituti
reimbursable after that.

But to speak to, in particular, the issue that
you asked about. Section 17570 was amended to incl
redetermination process in 2010.

| think Camille might know what the statute
said as of 2005.

MS. SHELTON: It was added in 2010. The

history of this goes way back. But originally, the
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Department of Finance or the State could bring a
cost-savings claim to the Commission. That process
repealed. And for many years, there was no process
allow that type of a request at all.

Immediately before the enactment of the
redetermination statute in 2010, there is a statuto
process and a regulatory process that allows for a
reconsideration for an error of law. But that must
done within a quick 30-day, and it has nothing to d
any changes in the law, it's just that the Commissi
made a mistake. So this is a new statutory process
2010.

MR. JONES: To the extent that my analysi
states that there was no mechanism or process to
redetermine a test claim or to reconsider a test cl
prior to 2010, all of the reconsiderations of test
that I've been able to locate -- and, obviously, th
are persons here today who have been with the Commi
quite a bit longer -- were based on a legislative
directive. The Legislature directed the Commission
reconsider a particular test claim. And | wouldn’t
consider that to be a mechanism or process that exi
law. That's something that the Legislature proacti
requested from the Commission.

And, moreover, each of those, | think, would
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be considered a separation-of-powers violation afte

CSBA the 2009 case, where | think three or four

reconsiderations were struck down on separation-of- powers
principles.
So | think it’s fair to say and | think it’s

true to say, that there was no mechanism or process fora
redetermination or reconsideration of a test claim prior
to 2010. And for that reason, the six years of wai ting,
| suppose, that many of the claimants and many of t he
interested parties are accusing the Department of F inance
of, I don’t see how you can say that the Department of
Finance was sitting on its hands for six years, whe n
their procedure that we’re doing today, the procedu re
that we’re dealing with, didn’t exist until 2010.

CHAIR MATOSANTOS: Any questions from Mem bers?

MEMBER SAYLOR: Matt, that’s actually the i
| could?

CHAIR MATOSANTOS: Yes.

MEMBER SAYLOR: Matt, that's the question that
I’'m puzzling with, is at what point do we -- are th ere
other issues out there that go back in time, that a t any
point in time Finance could bring forward as a
redetermination? And it does seem to me to be a
substantial passage of time to this point.

MR. JONES: Yes, sir. Well, you're right , that

Daniel P. Feldhaus, CSR. Inc. 916.682.94 49
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it's been, you could say, two and a half, three yea

In this case, | don’t remember exactly, | think
the 2010 statute was in October of 2010 or somethin
that.

So you could say that, yes, it's been a few
years that Finance waited to file this particular c
But the claimants benefit from that because -- or e
me, not this claim, but this redetermination reques
excuse me. But the claimants all benefit from that
because the redetermination request, if you were to
it, only goes back one fiscal year.

The claimants have argued -- or at least
implied -- that the statute of limitations should g
ways; and that whatever subsequent change in law, y
know, that triggers the authority, the ability to b
a redetermination request, maybe that Finance or th
Controller should only have, you know, 12 months or
fiscal year to bring that claim.

But that's simply not the way the law is
written. And even if it were, it still benefits th
claimants, the longer Finance waits to bring these
redetermination requests.

So, yes, it's very possible that we could see
some pretty old laws being redetermined, some prett

test claims being redetermined, but they’re only go
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go back one fiscal year.
MS. SHELTON: And can I clarify, too?
The redetermination process works both ways.
It doesn’t work just for the State. It also works
the claimant community. It was written not to prov
statute of limitations based on a subsequent change
the law. Instead, they limited the period of
reimbursement of the effect of a new-test claim dec
And it works equally both ways.
MEMBER SAYLOR: The second question. Som
the witnesses referred to documents that were provi
to the voters at the time they were considering
Proposition 83, and documents that stated something
the status of the local government costs.
What does that -- that would be for the merits
of the discussion that we have probably in the futu
But what weight does that have in determining wheth
should redetermine the case of a mandate and mandat
costs?
MR. JONES: Yes, sir. Well, there are a
issues there.
One is that, yes, there was some evidence
submitted into the record that at the time that
Proposition 83 was being considered by the voters,

put before the voters, there was some analysis from
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LAO, I think, sent to -- from the LAO and the Depar
of Finance, sent to then Attorney General Bill Lock
that suggested that there would be no fiscal impact
local government. And as | stated in the staff ana
that at the time was true because, again, there was
mechanism for reconsidering a test claim absent
legislative directive to do so.

So to the extent that the interested parties
and claimants are now asking the Commission to appl
promissory estoppel -- not a promissory estoppel --
equitable estoppel or an “unclean hands” defense or
of those equitable defenses that have been raised,
of those really apply unless there has been some ki
misrepresentation at the outset, which there hasn't

The other issue that you suggest, which is...

I’'m sorry, | lost my train of thought for a
moment.

Forgive me. Reframe your question one more
time, and | think I'll get there.

CHAIR MATOSANTOS: And just one more piec
this. When the letter that goes to the Attorney Ge
is what goes to -- and is available to people when
they’re gathering signatures, it's not what goes to
voter in the voter pamphlet. The voter pamphlet is

written by LAO; right? I’'m just making sure we got
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right, in terms of who saw what, when.
MR. JONES: | apologize. | remember wher
was going now.

The other piece | was going to speak to was, to
the extent that the intent of the voters may have n
been cognizant of any fiscal impact on local govern
the intent of the voters | don’t believe has any pl
the Commission’s consideration of what the Constitu
now requires.

One of the commenters -- and I'm sorry, there
were too many of you, | lost track of whom it was.

MEMBER SAYLOR: I'd like to have that one
guoted and framed someplace.

MR. JONES: Well, I think it's true, one
commenters stated that the Constitution is unequivo
with respect to what is reimbursable. And I think
true.

And here, we have decades of precedent that say
that only state-mandated programs are reimbursable.
here, we have a program that has now clearly been a
by the voters.

Whether or not it was their intent to effect
mandate reimbursement, it was their intent to adopt
program and to stiffen penalties for the program, a

you know, broaden the scope of the program.
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And whatever effect that has on mandate
redetermination | don’t think is relevant.

MEMBER SAYLOR: One more question, if | ¢

MS. SHELTON: There is one point on that
is pretty key, and it’s just the plain language of
Proposition 83. When the whole purpose of mandates
the thought of mandates is that the State, in its
discretion and its policy-making decisions, are enf
school districts or local agencies to perform an
activity, here you’ve got an initiative adopted by
voters. And the plain language of that initiative
prohibits the Legislature from repealing this progr
unless, by a two-thirds majority vote, a supermajor
vote.

So it's taking away the full discretion of the
Legislature when you do adopt the same thing as an
initiative. So it is a substantive change.

MEMBER SAYLOR: If | could ask one furthe
guestion. This 2010 action that establishes this
redetermination process, was it silent on retroacti
applying those provisions to --

MS. SHELTON: Yes, there is no statute of
limitations at all. So you could go back --

MEMBER SAYLOR: Well, and it also was sil

retroactively addressing prior actions?
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MS. SHELTON: The intent is that it does
retroactively address current mandated programs or
programs that the Commission has denied in the past
That'’s the whole intent.

MEMBER SAYLOR: Prior to the adoption of
measure itself?

MS. SHELTON: Right, yes.

| will say that the whole redetermination
statutory process is being challenged in a separate
lawsuit by the California School Boards Association
That case has not been briefed yet. It has not bee
for trial.

The Commission is required by the Constitution
to presume those statutes are constitutional and to
follow the law. And we don’t have an injunction or
stay from following that process.

CHAIR MATOSANTOS: Any other questions?

MR. BURDICK: Madam Chair?

CHAIR MATOSANTOS: I'm sorry, we have ano
guestion, | think.

No? Oh, we’re good.

All right, go ahead.

MR. BURDICK: Madam Chair, | wasn’t sworn
and | just wanted to make a comment. It seemed lik

there was a little confusion. | know that --

the
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CHAIR MATOSANTOS: Hold on a second.

Somebody was not sworn in.

MR. BURDICK: Do I need to get sworn in,

CHAIR MATOSANTOS: Yes.

MS. HALSEY: Please raise your right hand.

Do you solemnly swear or affirm that the
testimony you are about to give is true and correct
on your personal knowledge, information, and belief

MR. BURDICK: | do.

My name is Allan Burdick, and today I'm just
here as a member of the public.

And | just wanted to kind of clear -- because
there was a lot of discussion about the determinati
process. And I think that Commissioner Chivaro was
only one here before they were actually involved in
process. | know you were Department of Finance at
time, but it was in the mandate issues prior to
October 2010, when the redetermination process was
in a trailer bill which was opposed by local govern

But prior to that, we have had a lot of cases,
and several have gone to court, about where the
Legislature stepped in and directed the Commission
something. And the prior executive director, a cou
back, her position was that we were created by the

Legislature, therefore, if the Legislature tells us

or...

based
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something, then we have to do it.

And so the Legislature would come in and say,
“Please rehear your decision, relook at this.” And
very often it would go to court.

The locals always said that’s not the case,
but that was the position that the Commission Execu
Director, at least, was taking in prior years.

We had a lawsuit -- and we call it the AB 138
lawsuit -- which at that time -- which the courts c
in, or the final decision, | believe it was in Apri
2010 --

CHAIR MATOSANTOS: I think counsel has sp
to the separation-of-powers issue, and | think coun
has also spoken to the litigation regarding this pr
and counsel has also advised us that we have to fol
the law.

So is there any other piece that you need to
chat with us about that’s not on the agenda?

MR. BURDICK: No, | do not. Thank you ve
much.

CHAIR MATOSANTOS: Okay, thank you very m

Any other questions, comments?

(No response)
CHAIR MATOSANTOS: Allright, do | have a

motion?
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MEMBER OLSEN: So moved, the staff
recommendation.
CHAIR MATOSANTOS: Do we have a second?
MEMBER ALEX: Second.

CHAIR MATOSANTOS: All members in support

aye.
(A chorus of “ayes” was heard.)
MEMBER SAYLOR: | say “aye” as well, but
regret having to say “aye.” It's just simply, this
our structure that we must act on, the redeterminat
request appears appropriate given the legal framewo
that we’re dealing with. It's not right, but it is
legally required.
MEMBER RAMIREZ: I'll agree with that.
CHAIR MATOSANTOS: Any opposed?
(No response)
CHAIR MATOSANTOS: All right, the motion
carries.
MS. HALSEY: Item 7 was on the Consent
Calendar.
Item 8 is next.
Chief Legal Counsel Camille Shelton will
present Item 8, a request for reconsideration of
statement of decision and parameters and guidelines

on the California Public Records Act
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MS. SHELTON: Good morning. This is the second
hearing on a request for reconsideration filed by t he
California Special Districts Association on the
California Public Records Act program.

The Association contends that the decision and
the parameters and guidelines contain an error of | aw
with respect to the description of eligible claiman ts
which omits special districts required to comply wi th the
CPRA. The Association also contends that all speci al
districts, including those that receive revenues so lely
from fees, are legible to claim reimbursement under
Article XIII B, section 6.

Staff finds that the description of eligible
claimants in the parameters and guidelines for this
program is incorrect, as a matter of law, except fo r
certain provisions relating only to school district s, the
activities mandated by the CPRA apply equally to al I
levels of government including special districts, a nd the
test-claim statement of decision did acknowledge th at
fact.

Not all special districts, however, are
eligible to claim reimbursement under the Constitut ion
as asserted by the Association. As the courts have
determined, only those local agencies that are subj ect
to the tax-and-spend limitations of the California

Daniel P. Feldhaus, CSR. Inc. 916.682.94 59




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Commission on State Mandates — July 26, 2013

Constitution and whose costs for the program are pa
from proceeds of taxes are eligible to claim
reimbursement under Article XIll B, section 6. Thu
special districts that receive their revenue from f

pay for this program with fee revenue are not entit

reimbursement under Article Xl B, section 6.

Staff recommends that the Commission adopt the

corrected statement of decision and parameters and
guidelines which correct the section on eligible
claimants and clarify potential offsetting revenues
this program.
Five affirmative votes are required to correct
the statement of decision and parameters and guidel
Will the parties please state your names for
the record?
MS. HOLZEM: Good morning. Dorothy Holze
the California Special Districts Association.
MR. NICHOLS: Andy Nichols, Nichols Consu
MR. NEILL: And Geoffrey Neill with the
California State Association of Counties.
CHAIR MATOSANTOS: Ms. Holzem?
MS. HOLZEM: Thank you.
Let me start by thanking the Commission for
granting reconsideration on this item, and also tha

do appreciate the Commission’s -- or the staff’s ef

ees or
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to rectify the omission of special districts from
eligible claimants.

Unfortunately, though, we must express our

serious concerns with the staff recommendation that would
only provide for non-enterprise special districts t o be
able to claim reimbursement for the specified activ ities.

In addition, we believe the Court’s decision

inthe  County of Fresno v State of California IS
inappropriately applied here to the question. And this
is for two reasons as outlined in our July 1 St |etter to

the Commission.

First, it's the characteristics of the
Hazardous Waste Abatement mandate in the case of Fresno ,
when you compare it to the Public Records Act
requirements.

And second, the staffs analysis gives really
no consideration to the historical context of the 1 991
decision in light of the three major changes to loc al
tax-and-revenue authority.

As you heard, the staff recommendation really

from a 30,000-foot level concludes that if an agenc y has
fee authority, they can use those fees directly to cover
the costs of a state-mandated program. But | urge you to
consider how that can really be the case when you | ook at
the differences between the Fresno state-mandated p rogram
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and, again, the Public Records Act mandates before you.

First, the Hazardous Material Abatement program
in the Fresno case included express fee authority. The
local agency was expressly authorized to levy a new fee
to cover the direct costs of mitigating the hazardo us

waste for the ratepayers in that area.

Contrasting that, the Public Records Act only

allows for a fee specific to the duplication of rec ords.
There is no direct fee authority for any of the oth er
listed mandated activities that have previously bee n

deemed a reimbursable mandate.

Even earlier this year, the California Supreme

Court further limited the ability for local agencie sto
charge a fee for duplication of records. And | hav e to
state that that cost duplication doesn’t include st aff

time, it doesn’t include the process of duplicating
It's purely for the copies made.
And the second point | need to make,
distinguishing the Fresno County Hazardous Waste mandate
fromthe  Public Records mandates, is who is the
beneficiary of the Act. In the Hazardous Waste mandate,

it is the residents. It is the people within the

jurisdiction who have a direct benefit conferred up on
them. And so it’s rightly so that they should have a new
fee levied. However, when the Public Records Act was
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considered, all members of the public benefit from
access to records of a local legislative body, rega
if they're a ratepayer, regardless if they’re in th
district, that city, that county, that state. It's

really a benefit for all.

And so what ends up happening if you're going
to apply the staff recommendation is that that ente
district will be subsidizing -- the ratepayers in t
enterprise district will be subsidizing the cost fo
the other members of the public, changing the defin
really, | think, from a fee to a tax, when you look
who is receiving the benefit and who is paying for
service.

And it's also important to note the broad
application of the Fresno decision that the staff
analysis mentions in the cases of the
City of San Marcos versus the Commission on State
Mandates .

The San Marcos case expressly describes the
Fresno County case as the Supreme Court upholding the
facial constitutionality of Government Code section
17556(d), which disallows state subventions of fund
where the local government is expressly authorized
collect service charges or fees in connection with

mandate program.

having
rdless
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Again, we don’t have that direct fee authority
for the Public Records Act.

And also as | mentioned in our July 1
and | will briefly summarize, is the lens at which
looking at this mandate has changed completely. An
think most notably because of the