l STATE OF CAL|FOHNIA ARNOLD SCHWARZENEGGER, Governor

Cé)MMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-malil: csminfo@csm.ca.gov

March 13, 2006

Mr. Allan P. Burdick
DMG-Maximus, Inc.

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Final Staff Analysis, Proposed Statement of Decision and Hearing Date
Fire Safety Inspections of Care Facilities (01-TC-16)
City of San Jos¢, Claimant
Statutes 1989, chapter 993
Health and Safety Code sections 1531.2, 1569.149, 1596.809, 13144.5, and 13235

Dear Mr. Burdick:

The final staff analysis and proposed Statement of Decision for this test claim have been
completed and are enclosed for your review.

Hearing

This test claim is set for hearing on Wednesday, March 29, 2006 at 10:00 a.m. in the
Department of Social Services Building, 744 P Street, First Floor Auditorium. Please let us
know in advance if you or a representative of your agency will testlfy at the hearing, and if other
witnesses will appear.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening .
device, materials in an alternative format, or any other accommodations, please contact the
Commission Office at least five to seven working days prior to the meeting.

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the above.

Sincerely;

PAULA HIGASHI
Executive Director

Enc. Final Staff Analysis and proposed Statement of Decision
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Hearing Date: March 29, 2006
JAMANDATES\2001\01-TC-16\TC\FSA.doc

ITEM 4

TEST CLAIM
FINAL STAFF ANALYSIS

Health and Safety Code Sections 1531.2, 1569 149
. 1596.809, 131445, and 13235
Statutes 1989 Chapter 993

F ire Safety Inspectzons of Care Facilities
(01-TC- 16)

City of San Jose, Claimant

Background I |

This test claim addresses. amendments to'the Health and Safety Code regarding fire inspections
of specified community care facilities required by the State Fire Marshal. The purpose of the
test claim legislation (Stats 1989,.ch, 993) is to ensyre th ommunlty care facilities,
residential care facilifies for the elderly, and ‘child day care facilities, du,rmg the process of

being licensed by the State Department of Social Serv1ces réceive in a timely fashion the
correct fire'cleatance: 1nformat10n from the 16¢al fire’ enforcmg agency or State Fire Marshal.

The State F1re Marshal sets fort ety

tew1de re'safety standards which are generally enforced
 at the local level by fife enfotcinig agehciés established in cities and couiities. Although fire
clearances were required. for the subject care facilities prior to the test claim legislation, the
Legislature found that complex and unclear fire safety. codes had frustrated the attemptsl of
persons seeking to establish these facrhtres, and clear advance notice of the requirements was
needed. The test claim legislation established “pre-inspections™ to* ‘be condited bythe -~
appropriate fire officials for the facilities; the fire.enforcing agency.may charge a fee of up to
$50 for pre-inspection of facilities with the capacity to serve up to 25 persons and up to $100
for facilities with the capacity to serve more than 25 persons. ,

- This test claim presents the following issues:

o Is the test claim legislation subject to article X1II B, sectlon 6 of the Callforma
Constitution? :

e Does the test claim legislation impose a “new program” or “higher level of service” on
local agencies within the meanlng of article XIII B, section 6 of the California
Constitution?

e Does the test claim legislation impose “costs mandated by the state” within the
meaning of article XIII B, section 6 of the California Constitution?
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The Test Claim Legislation Imposes a Reimbursable State-Mandated Program on Local
Agencies :

Because local fire enforcing agencies are requifed fo enforce within their jurisdictions the
building standards and other regulations of the Stdte'Pire Marshal, staff finds that the test
claim legislation established state-mandated activities on those local agencies. Staff further
finds that the following activities constitute a new: program or higher level of service, since
those activities were not previously mandated: 1)the pre-inspections for the specified
facilities; 2) consultation and interpretation of applicable fire safety regulations; and 3) written
notice of the applicable regulations. Finally, staff finds that the test claim legislation imposes
costs mandated by the state;because the fee authority is not sufficient to cover the local
agencies’ costs to perform the pre-inspections and related activities, although any such fees
must be identified as offsetting revenue.

Conclusion

Staff concludes that the test claim legislation imposes a reimbursable state-mandated program
on local agencies pursuant to article XIII B, section 6.0f the California Constitution and
Government Code section 17514 for the increased costs 1 1n performing the followmg act1v1t1es
with respect to preinspections only:

1. the preinspection of community care facihtres res1dent1al care fac111t1es for the elderly,
and- ch11d day cate facﬂltles .y ; - ~ :

3 wrrtten notlce to: the prospeetrve faelljty hcensee of the speclﬁc fire. safety regulatlons

whrch shall be enforced in order to obtam th ﬁn 1 ﬁre,clearance approval
~:' e

Staff Recomm en datlpn

Staff recomimends that the Comlmssmn adopt th1s staff analysrs and approve the test clalm
acoordmgly ' e
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STAFF ANALYSIS

Claimant

. City of San Jose

Chronology : ; _

06/03/02 City of San Jose filed test claim with the Coriiiiiission

-08/19/02 ~ The Department of Finance submitted commenits on test clalm with the .
Commission - :

09/ 17/02 ~ City.of San Jose filed reply to Department of Finance comments
12/12/05 | Cormn1ss1on staff requested mformatlon from the Staté Fire. Marshal
01/03/06 ) State.Fire Marshal responded 1o stafPs request
01/20/06 S 'Comm1ss1on staff 1ssued draft staff analysis

7 02/ 16/06 o Sacramento Metropohtan Fire Drstnct subm1tted comments on the draft
_ staff analysrs o . :
03/13/06 - Final staff analysis and proposed statement of declslon issued
Background

'~ This test claim addresses amendments to the Health and Safety Code regardlng fire inspections
of specified community care facilities.required by the-State Fire Marshal. If the test claim is
approved the relmbursement penod would begm July 1, 2000 pursuant to Government Code

The purpose of the test c1a1m leglslatlon (Stats 1989, ch 993) is to ensute that community
care facilities, residential eare facilities for the:elderly, and ‘child day caré facilities, during the
process of being licensed by the State Department of Social Services, receive in a timely
fashlon the eorreot fire clearance information from the local fire enforcing agency or State Fire

i
prts

Marshal. The test, claim legislation sets forth the Leg1slature s infent as follows:

Tt is inthe‘best interest of the"Califoriia public that private citizens be
encouraged to develop and operate comihunity care facilities, residential care
facilities for the elderly, and child day care facilities throughout.the state in
order t0. meet the critical demand for quality, specrahzed care homes.

- +Complex and unclear ﬁre safety codes have frusttated the attempts of

- persons seeking to establish-commiunity cate facilities, residential care
facilities for the eldeily, and child day care facilities; and have tesulted in
significant loss of money and resources to individuals who have received
incorrect information regarding fire safety requ1rements from state or local
officials, or no guidance at all.

Interpretation of state and local fire safety regulations varies betweén the
more than 1,200 fire jurisdictions, and.in some cases varies within the same
jurisdiction, causing confusmn and, in numerous instances, prOJect
cancellation.
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Therefore, it is the intention of the Legislature that a prospective applicant
for community care facility, residential care facility for the elderly, or child
day care facility licensure shall be clearly informed in advance of making
design modifications to a structure to meet specific fire safety requirements.

~ The Legislature further intends that it is incumbent on state and local
agencies 1o assist persons in the interpretation of fire safety regulations for
community care facilities, residential care facilities for the elderly, and child’
day care facilities, and that greater efforts. must be made to clarify and
streamline the fire safety clearance process.’ :

- The State Fire Marshal establishes statewide fire safety standards? which are generally

enforced at the local:level by fire enforcmg agencies established in cities and counties. 3
Although local fire enforcing agencies are tasked with ﬁre-related enforcement and

inspections, such as thé'fite clearances requited for the cominitinity care facilities, the State

Fire Marshal carries out these duties when.there is no local firg enforcmg agenc 4y or may carry
them out when asked to do so by the local fire official or local governing body.” The statutory
and regulatory Stheme 1A existence prior to the'test claim leglslatlon required fire cleafances

for various community care facilities licensed by the Department of Social Services.’

Test Claim Legislation

The test claim legislation affected Health and Safety Code sections 1531.2, 1569.149;
- 1596.809, 13 144.5, and 13235; These sections require:the following, activities::.

"ot Utider’ sectlons 1531.2, 1569.149 and 15967809 the D artme it of Soclal
.Services'is requlred t0 notify prospective applicants for A comm ity care
facility, residential care facility for the elderly, or child day care fac111ty
license that a fire cleatance-approval from the local fire enforcing-agency or
the State Fire Marshal is.2;prerequisite to licensure, v - i1 - '

o. Underséction 13144.5, the Stife F1re Marshal is required to incliids, as part
L of 1ts voluntary regular tranung sess1ons devoted to the lnterpreta 101_1 and

interpretation of'the regulations pertaining to community: care facilities,
residential; care facilities for the elderly, and child day carefacilities.

LI

o Under: sectlon 13235 ‘subdivision (a), the local fire enforcln ency or State
Fire Marshal isvequired to toriducta preinspettiof of a domnitinity care
facility, residential .care facility for the elderly, or child day-care facility upon
receipt:of a request from a prospective licensee of such a facility, prior to the

- final fire clearance approval. The preinspection shall include:: -

! Senate Bill 1098, Statutes of'19’8"9,_- chapter 9§3, Section l

2 Health and Safety Code sections 13100 et seq.

3 Health and Safety Code sections 13800 et seq.

* Health and Safety Code section 13146, subdivisions (c)’aud @.

> California Code of Regulations, title 22, sections 80020, 87220, and 101171, |
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» consultation and interpretation of fire safety regulations;

* notificatich to the prospective licensee in writing of the specific fire
safety regulations which shall be enforced in order to obtain fire
clearance approval.

o Under section 13235, subdivision (b), the ’ﬁnal fire clearance inspection shall
be completed within 30 days of receipt of the request for final inspection.

Health and Safety Code section 13235, subdivision (a), specrﬁcally allows the followmg fees
to be charged fot the premspectlon of a facility: 1) not more than $50 fot d facﬂlty serving 25
or fewer pérsons; and 2) not more than $100 for a facﬂity setving more than 25 persons

Claimant’s POSlthll

The claimant contends that the test claim legrslatlon constifutes a réimbursable state-mandated
program within the meaning 6f article XIII B, section 6 of the California Constltutron and
Government Code section 17514.

~ The City of San Jose, accordlng to its test claim, is seeking reimbursement for the following
* activities to the extent that the allowed prernspectlon fees of” $50 and $100 do not cover the
activifies: :

. training-of fire inspeictor to conductinspection(s);
e - -travel of firé ihspector to site to ‘conduct inspection(s);

e fire inspector conducting pre-inspection and consultation regarding interpretation
and application of fire safety regulations;

° .ﬁre inspector providing written 1nformatlon regarding what is fieeded to be done
in‘order to obtaln fire clearance and -

e fire inspector conductmg ﬁnal fire clearance inspectlon |
. Department of Fmance Position

Department of Frnance submltted comments on the test cla1m contendmg that “the test cla1m
legr lation applies to the St fe Fire Marshal as. well as local ﬁre agencies, and is therefore not
unique to, local govemment” and that accordmgly, the test. clarm should be denied,

State Fire Marshal

The:State Fire Marshal responded to Commission staff’s request for:informatio‘n' by providing
copies of materials that pertain to community care facilities, residential care facilitie's for the

,,,,,

state and local officials. The State Fire Marshal also stated: “Under [I-Iealth and Safety Code]
section 13146(d);the local enforcing agésicy could request the [State Firé Marshal] to assume
jurisdiction, for these commumty care facilities provided that we have the resources to fulﬁll
the request.” :

Sacramento Metropolitan Fire District

The Sacramento Metropolitan Fire District commented that the Northern California Fire
Prevention Officers Association NORCAL), Building Standards Committee in cooperation
with the State Fire Marshal’s Office has drafted a manual called the California Fire Service
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Guide to Licensed Facilities. The District supplied a copy of that draft to the Commission.
The District also reiterated that the current costs for pre-inspections “far exceed[] the fees
' allowed by statute.”

Discussion

The courts have found that article XIII B, section:6 of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.” “Its

_ purpose is to preclude the state from shlftmg financial responsibility for carrylng out
governmen:cal fiinctions to local ¢ agencies, whlch are ‘ill equlpped’ to assume mcreased ,
financial respons1b111t1es because of the taxing and spendmg hrmtatlons that artlcles XIII A

and XIII B impose. 8 A test claim statute or executive order may impose a rermbursable state- -
mandated program if it orders or commands a local agency or school district to engage in an
activity or task . In addition, the required activity or task must be.new, constityting a “new
prograrn, ’ or it must create a. “hlgher level of service” over the prev1ous13u requlred level of
service. . y v B

The courts have defined a ¢ program” sub_]ect 10 artlcle XIII B, sect1pn 6, of the Cahforma
Constitution, as one thgt, carries out the governmgntal functlon of providing pubhc services, or
a law that imposes unique requirements on local agencies or school districts to im ]plement a
state policy, but does not apply generally to all residents and entities in the state.

determine if the program is néw or ifiiposes‘a hlgher level of service, the test claim” leglslatlon

must be compared with the legal _requlrements in effect immediately. before the enactment of

P DS T S e - ASC o *

S Article XIII. B, section 6, subdivision (a), (as amended by:Proposition 1A in November 2004)
provides: “Whenever the Legislature or any state agency mandates a new program or higher
level of service on any locil governtheiit, the State shall provide a stibvention of fiihds to
reimburse that local government for the costs of the program.or increased level of servige,-
except{that the Leglslature may, but need not prov1de a subventlon of funds for the followmg

g : [
enacted prror Yo 7 anuary 1, 1975 of executive ofders or regulat1 _
leglslatlon enacted prior to January 1,-1975.” oty T

7 Deparz‘ment of Kinance v. Commission on State Mandates (Kern ngh School Dzst) (2003)
30 Cal4th: 727, 735. . . - .

. 8 County of San Dzego v. State of Calzf '?hza (1997) 15 Cal 4th 68 81
? Long Beach Unzf ed School Dist. v. State of Calj forma (1990) 225 Cal App.3d 155 174

19 Sun' Diego Unified School Dist. v.Coriinission on State Mandaiés (2004) 33 Cal:4th 859,
878 (San Diego Unified School Dist.); Lucia Mar Umf ed School District v. Homg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar). - Tt o

" San Diego Unified School Dist., supra, 33 Cal 4th 859, 874 (reafﬁrmrng the test set out in
County of Los Angeles v. State of Calzforma (1987) 43 Cal 3d 46, 56;:Lucia Mar, supra,
44.Cal.3d 830, 835.).
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the test claim legislation.”> A “h1gher level of service” occurs when the new “requirements
‘were intended to provide an enhanced service to the public. w13

“Finally, the newly reqmred act1v1ty or'increased level of service must impose costs mandated
by the state : :

The Comm1ss1on is vested with excluswe authorlty to adjudlcate d1sputes over the emstence of
state-mandated programs within the meaning of article XIII B, section- 6.1 In making its
decisions, the Commission must strictly construe article XIII B, section 6.and not apply it as

an “equitable remedy to cure the percelved unfalrness resulting from pohtlcal de01s1ons on
fundmg pnorltles i :

This test clalm presents the followmg 1ssues

. o Is'thetest claim legislation subject to aiticle XIII B, section 6 of the
California Constitution?

o -Dogs the test claim’ leglslatxon impose a “new program” or “hlgher level of
servicé” on local agencies w1th1n the feaning of artlcle XIII B, section’6 of
~ the Cahforma Constltutlon?

o Does the test clalm leglslatlon impose costs mandated by the state” w1th1n
C the meamng of artlcle XIII B, section 6 of the California Constltutlon?

Issue 1: Is the test claim. leglslatlon subject to artlcle XIII B, Sectlon 6 of the California

‘finpose a reimby ahle state-mandated program under

: guage. must' mandate an act1v1ty or - task upon local
governmental agencws If the statutory language does not mandate or require local agenc1es to
perform a task, then article XIfI B, section 6 is not triggered. In such a case, comphance with
the test claim statute is within the discretion of the local agency.

Under the test claim legislation, the 104 firé enforomg agency or ¢ State Fire 'Marshall,'
whichever has primary jurisdiction; is:required to: 1) conduct a preinspection of the:facility
prior to the final fire clearance.approval; 2) provide consultation, interpretation and written

12 San Dzego Untf ed School Dzst supra 33 Cal. 4th 859, 878 Lucza Mar, supra, 44 Cal 3d
830 835. -

B San Dzego Umf ea’ School Dist; supra 33 Cal 4th 859 878

14 Coum'y of Fresno v. State of Calzforma (1991) 53 Cal. 3d 482 487 County of Sonoma 12
Commission on State Mandates (2000) 84 Cal. App.4th 1265 1284 (County of Sonoma);
Government Code sections 17514 and 17556. '

15 Kmlaw v. State of Calzfornza (1991) 54 Cal.3d 326 331-334; Government Code sections
17551, 17552. :

16 County of Sonoma, supra 84 Cal App 4th 1265 1280 01t1ng Czty of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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notice to the facility applicant regarding applicable fire safety regulatlons and 3) complete
the final fire clearance inspection within 30 days of a request to do so.'® However, Health and
Safety. Code section 13146, subdivision (d), gives the State Fire Marshal authority to enforce
building standards and regulations on behalf of the local fire enforcing agency upon request of
the chief fire official or local governing body. According to information provided by the State
Fire Marshal: “Undet [Health and Safety Code] Section' 13146(d), the local enforcing agency
could request the [State Fire Marshal] to assume jurisdiction for these commumty care -
facilities prov1ded that we havé the resourceés to fulfill the request 19

Because the local fire enforcing agency or local governing body could ask the State Fire
Marshal to assume the enforcement duties pursuant to Section 13146, subdivision (d), the issue
is raised as to whether those duties could be considéred & discretionary activity by the local
agency. Based on the following analysis, the enforcement duties cannot be considered
discretionary. ~

Providing fire protection services by enforcing. bulldmg standards is legally ‘compelled by the
statutory scheme under, which the test claim, Jlegislation was enacted. . The Health and Safety
Code requires the State Fire Marshal or the chief of any city or. county fire department or
district providing fire services to enforce bulldlng standards and other regulatlons that have
been adopted by the State Fire Marskial?® In addition, Todal firé enforcmg agencies are
required to'€iifotce fire-related building standards for buildings'used fot human habitation.>!

The Health and Safety Code! in séction 13146, fufthier délineatéd’ theé author1t1es and
requirements for enforcing State Fire Marshal building standards ahd oth&F ‘tegulations. Under
subdivision (b), the local fire enforcing agency “shallenforce within its jurisdiction the .
building standards and other regulatjons te _.all ” Under. subd1v151on (c),
the State Fire Matshal “shall haye authorrty to enf d ng stand irds anid other
regulatlons 1n areas outs1de of corporate cltres" d dxstncts prov1d1ng fire protection
serv1ces : '

17 Health and Safety Code sectlon 13235 subd1v1s1on (a)
18 Health and Safety Code section 13235 subd1v151on (b).

" Letter from Rubén Giijalvs, State Fire Mafshal, to Paula Higashi, Executive Director,
Commission on State Mandates, December 27, 2005.

20 Health and Safety Code section 13 145: “The State Fire Marshal the chief of any city or

county fire department or district providing fire profection serviéés, and their atithorized

representatives, shall enforce in their respective areas building standards relating to fire arid

panic safety adopted by the State Fire Marshal and published in the State Building Standards

Code and other regulations that have been formally adopted by the State Fire Marshal for the
prevention of ﬁre or for the protectlon of life and property agamst fire or panic.”

2 Health and Safety Code section 17962: “The chief of any city or any county ﬁre department
or district providing fire protection services, and their authorized representatiyes, shall enforce
in their respective dteas all those provisions of this part the building standards pubhshed in the
State Building Standards Code relating to fire and panic safety, and those rules and reguilations
promulgated pursuant to the provisions of this part pertaining to fire prevention, fire
protection, the control of the spread of fire, and safety from fire or panic.”
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, .generally to.all residents and entities in the stat__»

The statutory scheme also specifies that enforcement of ﬁre-regulations and fire-related
building standards “shall, so far as practicable, be carried out at the local level by persons who
are regular full-time members of a regularly orgamzed fire department of a city, county, or

 district provrdmg ﬁre protection services . 2 Furtherrriore, as noted above, section 13146,

subdivision (d), gives the State Fire Marshal the authority to assume the fire enforclng duties
where a local fire enforcing 4 agency exists, but only upon | the requiest of the chief fire official or
thie governing body. The State Fire ‘Marshal Lids stated that _]ur1sd1ctxon over those duties could
be'assumed if the State Fire Marshal hias “fesources to fulfill the request ”

Thus, while the fire enforcement duties mlght be considered dlscretronary for the State Fire .
Marsh"'lkwhere a local fire enforcmg agency is estabhshed the dutres could not be considered
drscretlonary for that local fire enforcing agency, since prov1d1ng the services is. legally
eompelled by the statutory scheme and would be required of t}re local agency if the State Fire
Marshial could not prov1de the services. It follows that the spemﬁc requirements in :he test
claim legrslatlon —ie., the premspectlon the consultation, interpretation and written notice of
fire safety regulations, and the 30-day-requirement for completion of the ﬁnal 1nspectlon —
are'not discretionary for the local fire enforcing agency. :

Does the Test Clazm Lezz.s'latzon Constztute a “Program?

The test clalm legislation must also constltute a program in order: to be: subject to
artlgle XIII B, section 6 of the California Consti lon,‘ The Department of Finance argyes that
e te legislation i§ not gram su sement. unde artrcle XIiB,

~ section '6,‘ because the test claim legrslatron is not y o, vernrnent since the same

requirements are imposed on the state, through the State Fire Marshal. Cornrmsswn staff
dlsagrees with this position for the reasons cited below. - Coarn : :

* The relevant tests regardlng whettiér this test claitn leglslatlon eonstltutes a program” w1th1n

the meaning of article XIII B, section 6 are set forth in case law. The California Supreme’
Court, if-the case of County of Los Angeles v State:of California (1987) 43 Cél.3d 46, defined
the word “program” within the, meanmg of article XIII B, section 6 as g program that carries
out the governmental functron of provrdmg a service to the pubhc or laws which, to
implement a state policy, Impose unique requ1rements onlocal govérnments and do not apply
(Emphasls added, ) Only -one of these

article’ X[II B, ‘section 6, “vias [1ntended] to requlre reunBurSernent to local agencws for the

~ costs involved in carrying out functions peculiar to government, not for expenses incurred by

local agencies as an incidental-impact of laws that apply generally to-all state residents and
entities.” (Emphasis added. )24 In this case, the court found that no reimbursement was

2 Health and Safety Code section 13146.5.

- 2 County of Los Angeles v. State of Calzfornza (1987) 43 Cal.3d 46, 56 (County of

Los Angele.s')
% County of Los Angeles, supra, 43 Cal.3d 46 56-57
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requ1red for the increase in workers’ compensatlon and unemployment 1nsurance benefits
applied to all employees of private and pubhc businessés.” e

Here, on the othier hand, the requlrements 1mposed by the test clafm statute are carried. out by
 state and local fire ofﬁclals Although both state and local officials perform the requireme

- unposed by the test claim leglslatlon in conductlng a prehcensure inspection for specrﬁed'care
facrhtres these requrrements do not apply generally to all resrdents and ent1t1es in the state -

-Staff therefore d1sagrees with the Department of Frnance 5 assertron that the fire 1nspect10n
activities do not constitute a program subject to reimbursemenit.. “Accordingly; staff finds that
the test claim legislation carries out the governmental function of. prov1d1ng a service to the
public and therefore constitutes a “program” w1thm the meamng of artlcle XIII B, sect1on 6 of
the Cahfornla Const1tutlo’ g o e : %

Issue 2

To determine if the pro‘grarn is new or inlposes a higher lerel of se’rvice the test: c-laim. .
legislation must be comparederth the legal requlrements in effect 1mmed1ately before the

The clalmant is requestmg rennbursement for the entlre ﬁre clearance process, mcludmg
* trarning of ﬁre mspector to concluct 1n spe tron(s), -

LI =-;-.travel of fire mspector to.site to conduct inspection(s);

Ipre-m . consultatron regardmg mterpretatlon

and appllcatlon of fire safety regulatrons :

. ﬁre.ins’p.ector‘ conducting fmal'ﬁre clearance inspection.

% County of Los Angeles, supra, 43 Cal.3d 46, 57-58.

28 Carmel Valley Fire Proz‘ectzon Dzstrzct v. State of Calzforma (1987) 190 Cal App. 3d 521
537 (Carmel Valley).

%7 San Diego Unified School Dist., supra, 33 Cal. 4th 859, 878, Lucza Mar supra 44 Cal. 3d
-830, 835.
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Pre-exzstzng Fire Clearance. Process .

~ Prior to the test claim legislation, the Health and Safety Code requlred each of the three types
of caré facilities subject to the test claim to be licerised,”® and the California Code of
Regulations also required fire clearances for the facilities:

» . California Code of Regulat1ons, title 22, section 80020 — regardmg community care
facilities: “[a]ll facilities shall-secure and maititain a fite clearance approved by the
city or county fire department the district providing fire protectlon services, or the
State Fire Marshal.” '

‘e California Code of Regulations, title 22, section 87220 — regarding residential care
facilities. for the elderly: “[a]ll facilities shall maintain a fire clearance apptoved by the
city or county fire department, the district providing fire protection services, orthe =
State Fire Marshal ”? :

e California Code of Regulahons t1t1e 22, section 101 17 l = regardmg child day care
facilities: “[a]ll child care centers shall secure and maintain a fire clearance approved
by the city or county fire department the district prov1d1ng fire protectron services, or
the State Fire Marshal.”

The Enrolled B111 Repoit submitted by thie State Fire Marshalzg providéd a summary of‘the
procedures in existence at the:timé the test claim legislation was ehacted. The Report stated
that upon application to the State Department of Social Services for a license, the Department
would send a-request for a fire safety inspection to the appropriate fire authority; either the
local ﬁre enforemg agency.or the State Firé Marshal. Upon receipt of. the request, the logal
fire agency or State Fire Marshal would then conduct an inspection of the facility and issue the
fire cleatance approval. Itis apparent from the stafeifients of fhie State Firé Marshal that at
least one 1nspect10n of the fac111ty was already requlred in order to issue the fire clearance.

New Reguzrements under T est. Clazm Legzslatzo '

The test claim. 1eg1slat10n requires the local fire. enforcmg agency to ¢ “conduict a Preinspection
of the facility: prior to the final fire clearance approval.”(Bmphasis-added. )30 ‘THe fire ,
enforcing agency i§-also required, at the time.of the preiispection, to “provideiconsultation and
interpretation of fité'safety regiilations;” 73 “notifyithe prospective licensee of the facility in
writing of.the speclﬁc fire safefy regulations which'shall:be enforced.ifi ordeéito obtain fire
clearance approval,”*? and “complete the final fire cléatance irspsction: ... Within30 days of
receipt of the request for final inspection, or as of the date the prospectrve facility requests the
final prehcensure inspection...., whmhever is later.” . , :

 Health and Safety Code sections 1508, subdivision (a), 1569.10 and 1596.80.
» State Fire Marshal Enrolled Bill Report; Senate Bill 1098 Septémber 18 1989.
30 Health and Safety Code section 13235, subdivision (a).

3 Ibid,
3 Ibid |

33 Health and Safety Code section 13235, subdivision (b).
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Since the fire clearance approval requirement, which also required an inspection of the facility,
was in effect prior to passage of the test claim legislation, the finding of a new program or -
higher level of service must be limited fo activities relating to the preinspection. Any
inspection activities related to the. pre-exrstmg final fire clearance approval requirements
would not be cons1dered a new program or hlgher level of service.

Therefore, staff agrees that with regard to the premspectzon only, the followmg activities fall .
within the meaning of “new program” or “hrgher level of service” under article XIII B,
section 6:

1. the prelnspectlon for the specified facilities;

2. - the consultation dhd- interpretation of applicable fire safety regulatlons for the
~ prospective facility l1censee and :

3. written notice to the prospective facility licensee of the speclﬁc ﬁre safety regulations
which shall be.enforced in order to obtain the final fire clearance approval

The niew requlrement to complete the final fire clearance 1nspect10n fora faclllty wnhm 30
days of receipt'sf the requiést'doés not mandste a new activity, sitice thie final fire clearance
inspection and approval requirement was already in existence. Instead it merely adds a
timeline,ynder which the activity must be completed Therefore; staff finds that the 30-day
requirement does not-fall withinithe meamng of “new _program ‘or “hlgher. level of: servrce”
under article XIII-B, section 6. T : C

The test claim leg1slatlon also addisssed tralmng telated 1o ‘terpretatlon‘"' fihie regulat1ons for =
the subject care facﬂ1t1es Health and Safety Code sectlon 13 144 53 was amended to read

‘ The State Frre Marshal shall prepare and conduct voluntary regular tralnmg
sessions devoted to the interpretation and. application of the laws.and.rules and
regulations in Title 19 and Title 24 of the Cahforma Code of Regulations
relating to fire and panic safety. ‘The training.sessions shall inéhide, but need

- notbe limited to, intetpretation.of the regulations pertaining to comtiunit

. care fadilities liconsed pursuant to Section 1508; to residéntial-care faclhtles

for the elderly licensed pursuant to-Section 1569:10;-and to child day care -

.. facilities licensed. nursuant to Section.1596:80; in. order to coordlnate a.-

consistent mtemretatlon and. appllcatl on of'the regula jons among local ﬁr
. enforcement agencies: (Emphasis.added;)

The’ pre-exrstmg statuté requlred thié State Fife Marshal to prepare and conduct voluntary
training related to fire and panic safety regulations. ‘Thé hew text in the test claim legislation
simply added a requirement that the State Fire Marshal’s training curriculum include
1nterpretat10n of regulations relatlng to the subject facilities. Although the State Fire Marshal
is required to provide such training, attendanice is “voluntary” on the pait of‘any'local fire
enforcing agency staff and no new mandate is established for the local fire enforcing agency as
a result of the test claim legrslatron Therefore, staff finds that the tra1mng act1v1t1es do not
‘constitute a local mandate under article XIII B, section 6. :

3 If this test claim is approved the Commission can consider claimant’s request for
reimbursement for training at the Parameters and Guidelines stage to determine whether
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Issue3: . - Does the test claim legislation impose “costs mandated by the state” within
~ the meaning of article XIII B, section 6 of the California Constitution?

In ordet for the mandatéd activities to impose & relmbursable state-mandated program under
article XIII B, séction 6, two additional elements must be satisfied. -First, the activities must
impose costs mandated by the state pursuant to Governmeént Code section175 14. Second, the
statutory exceptions to re1mbursement listed i Goverhméiit Code section 17556 cannot apply

Government Codeé section 175 14 defines “costs mandated by the state” as any increased cost a
local agency is requn‘ed to mcur asa result ofa statute that nlandates a riew program of h1gher
level of service.

The test claim states

The feé atithofization contaified in the test tlaim legislation Has not been increased
in the'12 yeaf's’ smce the'T passage ofthe subject legisldtion. Atthe‘presert time an
avetage of 3 hours isiieeded to complete the total fire cléarance ‘ptocess for éach
facility. ‘Sore facilities, deperiding on'the' nininber of visits necessary to obtain

- the fire clearance, require up 54 hours. Other facilities may oily require 2 hours.
Included in this process are.travel time to the facility, time spent at the facility,

N telephone time, research of related codes, and data entry Personnel turnover, -

- which necessitates the training of new. fire-ingpectors, is-also part of the equation,

- The San Jose Fire Department Bureau of Fire prevention is- mandated by the C1ty
to be 100% cost recovery. The hourly rate at which our-department charges in.
order to achieve full cost recovery is $110. The present $50 fee allowance for a
preinspection does not quite cover the cost of one-half hour.

Thus, there is evidence in the record, signed under penalty of perj ury, that there are 1ncreased
costs asa result of’ the test clarm leglslatlon

Govemment Code sectlon 17556 lists several exceptlons which- preclude the, Commission from
finding costs mandated by the state. Because some fee authorlty exists for this program,
section 17556 subdivision (d) — which requlres the commission to deny the ¢laim where a
local’ agency ‘hés “thie authority to levy séfvice" arges fees, or assessments sufficient to pay
for the mandated program or increased level of serv1ce” = rivist be analyzed to determine
whether it:is apphcable. o x .

' Government Code section 66014 allows local efitities to charge fees to recover costs for local
zoning and pefmitting;activities, including bulldlng inspections, which “may not exceed the
estimated teasonablé.cost of providing the service for which the fee is charged .. % Health
and Safety Code section 13146, subdivision (e), similarly addresses fee recovery for fire-
related enforcement and. inspections to “the reasonable cost of provrdmg the. serv1ce for which
the fee is charged, pursuant to Sec’uon 66014 of the Government Code '

The test claim legrsla’non however states that fees charged for the premspectlon cannot
exceed: 1) $50 for a facility with a capacity to serve 25 or fewer persons; and 2) $100 fora

training is a reasonable méthod of complying with the mandate pursuant to California Code of
" Regulations, title 2, section 1183.1, subdi_,yision (a)(4).

3% Government Code section 66014, subdivision (a)'.
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fac111ty w1th’ a capacity to serve 26 or more persons’ A further potentlal Jimitation onfeés
that-¢an be charged-is located in‘the Community Care' Facilities Act (Health and Safety Code
' sectlons 1500.et seq.), applicable to all three types of facilities. Section 1566,2 states that

[n]erther ‘the State Firg-Marshal nor any.local pubhc entity shall charge any fee for,
enforcmg fire 1nspect10n regulatlons pursuant to. state law or regulatlon or local ordmance
w1th respect to res1dent1al facilities whmh serve six o, fewer persons. »

. The question then i is whether the local fee authorrty found in. Government; Code sectlon 66014
is sufﬁcrent to recover pre1nspect10n costs in hght of the two. potent1ally fee-hrmtmg _
provisions. The applicable rule of statutory construction states that when a general proyision
of law cannot be reconciled with a more spec1ﬁc provxsron the general prov1sron is controlled
by the special prov181on and the special provision is treated as an exceptlon “Hére, the two
fee-limiting proyisions found in the test claim legislation and the Community Care Facilities
Act.would be consldered exceptions to the :more generallocal fee authority, Accordmgly, fee
recovery for the preinspection acti ity i 0:,- 1) $0.for fac111t1es which. Serve six or
fewer persons; 2) $50.for faclhues w1th a. capac1ty o, serve seven'to 25 persons and 3) $100
for facilities with a capacity to. serve.26 or more persons. :

Therefore the local agency does not haye‘the authority to levy service’ charges fees or
assessments Sifficient to pay fot the préifispections, and Government Code section 17556,
subdiviSion (d), does ot apply to deiiy thie claim. - Howevet; if the-Comiitission apptoves this
test claim; Health 4nid Safety'Codeé séotion 13285, subdivision (@), will e 1dent1f1ed as
offsettmg revenue 1n the Parameters and Guldelines whrch must be deduc d -from the total
costs:claimed. : ST

Conclusmn

" Staff concludes that the fest claim leglslatlon 1mposes a relmbursable state-mandated program
on local agencies within the meaning of article XIII B, sectlon 6 of the California Constitution
and Goverhmert'Codé séction 17514 for the increased costs 1n performlng the followmg _
activities, With' respect to preznspectzons only: B . i

1. the preln ; ection of communrty carg faclhtles, res1dent1a1 care fac1llt1es for the

elderly, hild day care faclhtles,

2. the consultatlon and interpretation of apphcable fire safety regulations’ for the

_prospective faclhty 11censee and PP

3. written notice to'the prospective facility hcensee of the:specificifire safety
-regulatlons which shall be: enforced in order to obtam the. fmal ﬁre clearance
approval. - : : : S '

The relmbursement per1od for thls test claim would begin July 1, 2000

Any statutory provisions that were pled in this test c1a1m that are not identified above do not
constitute a relmbursable state-rhandated pro gram

36 Health and Safety Code section 13235, subdivision (a).

37 People v. Superior Court (2002) 28 Cal. 4th 798; Garcia v. McCutchen (1997) 16 Cal: 4th
469.
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Recommendation

Staff recommends that the Commission adopt this analysis and approve the test claim
accordingly.
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Hearing Date: March 29, 2006
J :\MANDATES\ZOO]\01-TC-16\TC\SOD.doc

ITEMS .-

'TEST CLAIM
PROPOSED STATEMENT OF DECISION

Health and Safety Code Sections 1531.2, 1569.149,
1596.809, 13144.5, and 13235
Statutes 1989, Chapter 993

Fire Safety Inspections of Care Facilities
(01-TC-16)

- City of San Jose, Claimant

EXECUTIVE SUMMARY

The sole issue before the Commission on State Mandates (“Commission”) is whether the
Proposed Statement of Decision accurately reﬂects the Commission’s dec151on on the Fire .
Safety Inspections of Care Facilities test claim.!

Recommendation

Staff recommends that the Commission adopt the proposed Statement of Decision, beginning
on page three, which accurately reflects the staff analysis and recommendation on this test
claim. Minor changes, including those that reflect the hearing testimony and vote count, will
be included when issuing the final Statement of Decision. :

If the Commission’s vote on item 4 modifies the staff analysis, staff recommends that the
motion to adopt the Proposed Statement of Decision reflect those changes, which will be made
before issuing the final Statement of Decision. Alternatively, if the changes are significant,
staff recommends that adoption of a proposed Statement of Decision be continued to the

April 2006 Commission hearing.

! California Code of Regulations, title 2, section 1188.1, subdivision (a). -
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BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

| CaseNo.: 01-TC-16
Fire Safety Inspections of Care Facilities

IN RE TEST CLAIM:

Health and Safety Code Sections 1531.2,
1569.149, 1596.809, 13144.5, 13235;

Statutes 1989, Chapter 993; . PROPOSED STATEMENT OF DECISION
| PURSUANT TO GOVERNMENT CODE

Filed on June 3,2002 by the City of SanJose;, . | SECTION 17500 ET SEQ.; CALIFORNIA

Claimant, | . CODE OF REGULATIONS, TITLE 2,

DIVISION 2, CHAPTER 2.5, ARTICLE 7

(Proposed for Adoption on March 29, 2006)

PROPOSED STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during
a regularly scheduled hearing on March 29, 2006. [W1tness list will be included in the final
Statement of Decision.]

‘The law apphcable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Govetnment Code section
17500 et seq., anid related case law. :

The Commission [adopted/mod1ﬁed] the staff analysis at the hearing by a vote of [vote count
w1ll be 1ncluded in the final Statement of Dec1s1on]

Summary of Fmdmgs

- As more fully described below, the Commission finds that the test.claim leg1slat10n imposes a
. reimbursable state-mandated program on local agencies pursuant to article XIII B, section 6 of
the California Constitution and Government Code section 17514 for the mcreased costs in
performmg the following-activities: '

1. the prelnspectmn of commumty care: fac1l1t1es res1dent1al cate fac111t1es for the elderly,
* and child day ¢are facilities;

. 2. the consultation and interpretation of applicable fire safety regulatlons for the
prospective facility licensee; and

3. written notice to the prospectwe fac111ty licensee of the specific fire safety regula’uons
which shall be enforced in order to obtain the final ﬁre clearance approval.




Background

This test claim addresses amendments to the Health and Safety Code regarding fire inspections
of specified community care facilities required by the State Fire Marshal. The purpose of the
test claim legislation (Stats. 1989, ch. 993) is to ensure that community care facilities,
residential care facilities for the eldetly, and child day care facilities, during the process of
being licensed by the State Department of Social Services, receive in a timely fashion the
correct fire clearance information from the local fire enforcing agency or. State Fire Marshal
The test claim leglslatlon sets forth the Legislature’s intent as follows:

- Itis in the best interest of the California public that private citizens be
encouraged to develop and operate community care facilities, residential care
facilities for the elderly, and child day care facilities throughout the state in
order to meet the critical demand for quality, specialized care homes.

Complex and unclear fire safety codes have frustrated the attempts of
persons seeking to éstablish'community care facilities, residential care
facilities for the elderly, and child day care facilities, and have resulted in

- significant loss of money and resources to individuals who have received
incorrect information regarding fire safety requirements from state or local
officials, or no guidance at all.

Interpretation of state and local fire safety regulations varies between the
more than 1,200 fire jurisdictions, and in some cases varies within the same
jurisdiction, causing confusion and, in nurerous instances, project
cancellation. -

- ‘Therefote, it is the intentiofi 6f'the Leglslature that a prospective apphcant»
.. for community care facility, residential care facility for the elderly, or child

day care facility licensure shall be clearly informed in advance of making

design modifications to-a. structure to meet spemﬁc fire safety requlrements.

The Leglslature further intends that it is incumbent on state and local -
agencies to assist persons in the interpretation of fire, safety regulatlons for
community care facilities, residential care fac111t1es for the. elderly, and ch11d
day care facilities, and that greater efforts must be made to clanfy and
streamline the fire safety clearance process. 2

The State Fire Marshal establishes statewide fire safety standards® which ate generally

- enforced at the local level by fire’ enforcmg agencies established in cities and counties. 4
Although loc¢al fire enfotcing agencies are tasked with fire-rélated enforcement and
inspections, such as the fire clearances required for the community care facilities, the State
Fire Marshal carries out these duties whenthere is no local fire enforcmg agency or may carry
them out when asked to do so by the local fire official or local governing body The statutory

2 Senate Bill 1098, -S_tehxtutes of 1989, chapter 993, Section 1.

| 3 Health and S_afe_ty Code sections 13100 ef seq. |

4 Health and Safety Code sections 13800 et seq.

5 Health and Safety Code section 13146, subdivisions (c) and (d).




and regulatory scheme in existence pnor to the test claim leglslation required fire clearances
for various community care facilities licensed by the Department of Social Serv1ces 6

Test Claim Legzslatzo

The test claim legislation affected Health and Safety Code sections 1531 2, 1569.149,
1596.809, 13144.5, and 13235. These sections require the following activities:

o. Under sections 1531.2, 1569.149 and 1596.809, the Department of Social
Services is required to notify prospective apphcants fora commumty care
facility, residential care facility for the elderly, or child day care facility
license that a firé clearance approval from the local fire enforcing agency or
the State Fire Marshal is a preréquisite to licensure.

o Under section 13144.5, the State Fire Marshal is required to inc'lude ! ag part
of its voluntary regular training sessions devoted to the 1nterpretatron and
application of the laws and rules relating to fire and ‘panic safety,
interpretation of the regulations pertaining to community care facilities,
residential care facilities for the elderly, and child day care facilities.

o Undeér séction 13235, subdivision (), the Iocal fire enforcing agency or State
Fire Matshal is required to conduct a preinspection of a community care
facility, residential care facility for the elderly, or child day care facility upon
receipt of a request from a prospective licensee of such a facility, prior to the
final fire clearance approval The pre1nspect1on shall include:

= consultation and interpretation of fire safety regulations,

© = notification t6 the prospettive licensee in writing of the specific fire
safety regulations which shall be enforced in order to obtain fire
clearance approval. :

o Under section 13235, subdivision (b), the final fire clearance 1nspect10n shall
be completed within 30 days of recelpt of the request for final inspection. -

Health and Safety Code section 13235, subdivision (a), specifically allows the following fees
to be charged for the prelnspectlon of a facility: 1) not mote than $50 for a facility serving 25
or fewer persons and 2) not more than $100 for a facﬂlty servmg more than 25 persons '

Clalmant’s Posmon '

The claimant contends that the test claim legislatlon constltutes a reimbursable state-mandated
program within the meanmg of artjcle XIII B section 6 of the California Constltutlon and
Government Code section 175 14. ) : :

The C1ty of San Jose, accordmg to its test claim, is seekmg relmbursement for the followmg
activities to the extent that the allowed premspectlon fees of $50 and $100 do not cover the -
act1v1t1es

e  training of fire inspector to conduct inspection(s);

o travel of fire inspector to site to conduct inspection(s);

6 California Code of Regulations, title 22, sections 80020, 87220, and 101171.




o fire inspector conducting pre-inspection and consultation regardlng 1nterpretatlon
and apphcatlon of fire safety regulations;

o fire inspector prov1d1ng written mformatlon regarding what is needed to be done
in order to-obtain fire clearance, and .

e fire inspector conductmg ﬁnal fire clearance 1nspect10n
. Department of Fmance Posmon

Department of Finance submltted comiments on the test claim contendmg that “the test claim
- legislation applies to the State Fire Marshal as well as local fire agencies, and is therefore not
unique to local government » and that, accordingly, the test claim should be denied.

State Fire Marshal

The State Fire Marshal responded to Comimissioh staff’s’ request for information by providing
copies of matérials that pertaln to community Gare facilitiés, residential care facilities for the
elderly and child day care facilities, uséd in the ‘quiarterly Statutes and Regulations training for
state and local officials. Thé State Fifée Marshal also statéd: “Under [Health and Safety Code]
section 13146(d), the local enforcing agency could request the [State Fire Marshal] to assume
jurisdiction for these commumty care facilities prov1ded that we have the resources to fulfill
the request.” s .

Sacramento Metropolltan Fire Dlstrlct

The Sacramento Metropohtan Fi 1re Dlstrlct commented fhat the Northern California Fire
Prevention Officers Association (NORCAL), Btiilding ‘Standards Committee in cooperation
with the State Fire Marshal’s Office has drafted a manual called the California Fire Service
Guide to Licensed Facilities: The District:supplied.a copy of that draft to the Commission. -
The District also reiterated that the currént costs for pre-inspections “far exceed][ ] the fees
allowed by statute.”

Discussion:

‘The courts have found that article XIII B, section 6 of the Cahfornla Constltutxon reco%mzes
" the state constitutional restrictions on the powers of local government to tax.and. spend..” “Its
purpose is to preclude the state from slnftmg financial responsibility for carrying out
governmental functions to local agencies, which are ‘il equipped’ to assume 1ncreased

7 Artlcle XIII B sectlon 6, subd1v1s1on (a), (as amended by Proposulon 1A in November 2004)
prov1des “Whenever the Leglslature or any state agency mandates a new program ot hlgher
level of service on any local government, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of service;
except that the Legislature may, but need not, provide.a subvention of funds for the following
 mandates: (1) Leglslatlve mandates requested by the local agency affected. (2) Legislation
defining a new crime or changing-an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulatlons initially 1rnplement1ng
legislation enacted prior to January 1, 1975.” :

8 Department of Finance v. Commtsszon on State Mandates (Kern Hzgh School Dist.) (2003)
30 Cal.4th 727, 735.




financial respon31b111t1es because of the taxing and spendmg limitations that articles XIII A
and XIII B impose.” A test claim statute or executive order may impose a reimbursable state-
mandated program if it orders or commands a local agency or school district to engage inan
activity or task. 10 1 addition, the required activity or task must be new, constituting a “new
program . or it must. create a “higher level of servrce” over:the prevrously required level of
service: : :

The courts have defined a “program” subject to article XII1 B, section 6 of the California
Constitution, as one that carries out the governmental function of providing public services, or

_a law that imposes unique requirements on local agencies or school districts to unzplement a
state policy, but does not apply generally to all residents and entities in the state.”” To
determine if the program is new or imposes a hlgher level of service, the test claim legislation
must be compared with the legal requirements in effect immediately before the enactment of
the test claim- leglslat1on A “higher level of service” occurs. when the new “requirements.
were intended to provide an enhanced service to the public.” il

Finally, the newly requlred activity or increased level of serv1ce must impose costs mandated
by the state :

The Commission is vested with excluswe authorlty to adJudrcate d1sputes over the existence of
state-mandated programs within the meaning of article XTI B, section 6.6 In making its
demswns, the Comm1s51on must strictly construe article XIII B, section 6 and not apply it as

equltable reme ;, to cure the perceived unfalrness resultmg from political decrslons on
fundmg priorities.”

5 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
S Long Beach Unifi ed School Dzst v. State of California (1990) 225 Cal.App.3d 155, 174,
" San Diego Unified School Dist. v. Commzs.s'zon on State. Mandates (2004) 33 ‘Cal.4th 859, -

878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)
44 Cal.3d 830, 835- 836 (Lucia Mar).

2 San Diego- Umf ed School Dist., supra, 33 Cal.4th 859 874 (reafﬁrmmg the test set out in
County of Los Angeles v. State of Calzforma (1987) 43 Cal.3d 46, 56;.Lucia Mar supra,
44 Cal.3d 830, 835.).

13 San Diego Unzﬁed School Dist., supra, 33 Cal.4th 859, 878 Lucia Mar, supra, 44 Cal.3d
830, 835.

14 San Diego Umf ed School Dist., supra, 33 Cal.4th 859, 878.

- 5 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma v.-
. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma)
Government Code sections. 17514 and 17556.

16 Kinlaw v. State of Calzfornza (1991) 54 Cal. 3d 326, 331-334; Government Code sections
17551, 17552.

7 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing Czty of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.




ThlS test claim presents the followmg issues:

o Isthe test claim legislation subject to article XIII B, section 6 of the
California Const1tut1on? '

o Does the test claim leglslatlon impose a “new program” or “hlgher level of
- service” on local agencies within the meaning of article XIII B, section 6 of
the California Constitution?

) Does the test claim legislation impose “costs mandated by the state” within
the meaning of article XIII B, section 6 of the California Constitution?

- Issuel: Is the test claim leglslatlon subject to article XIII B, Sectlon 6 of the California
Constltutlon?

Mandatorv or Discretionary Actzvztzes 2

In order for the test claim legislation to impose a reimbursablée: state-mandated program under
article XIII B, section 6, the statutory language must mandate an activity or task upon local
governmental agencies. If the statutory language does not mandate or require local agencies to
perform a task, then article XIII B, section 6 is not triggered. In such a case, comphance with
the test cla1m statute is ‘withifi the discretion of the local agency. -

Under the test claim legislation, the local fire enforcing agency or. State F1re Marshal,

whichever has primary jurisdiction, is required fo; 1) conduct a prelnspectlon of the faclhty
prior to the final fire clearance approval 2) prov1de consultation, mterpretatlon and wrlt‘ten '
notice to the facility applicant regarding applicable fire safety regulatlons 18 and 3) complete

~ the final fire clearance inspection within 30 days of a request to do s0.'® However, Health and
‘Safety Code section 13146, subdivision (d), gives the State Fire Marshal authority to enforce
building standards and regulations on behalf of the local fire enforcing agency upon request of
the chief fire official or local governing body. According to information provided by the State
Fire Marshal: “Under [Health and Safety Code] Section 13146(d), the local enforcing agency
could request the [State Fire Marshal] to assume jurisdiction for these community. care -

facilities provided:that we havé the tesources to fulfill the request 20 .

Because the local fire enforcing agency or local governing body could ask the State Fire
Marshal to assume the enforcement duties pursuant to Section 13146, subdivision (d), the issue
is raised as to whether those duties cotild be considered a discretionary activity by the local
agency. Based on the following analysis, the enforcement duties are not discretionary, -

Providing fire protection services by enforcing’ building standards is legally compelled by the
statutory scheme under which the test claim legislation was enacted. The Health and Safety
Code requires the State Fire Marshal or the chief of any city or county fire department or ‘

18 Health and Safety Code section 13235, subdivision (a).
' Health and Safety Code section 13235, subdivision (b).

2 Letter from Ruben Grijalva, State Fire Marshal, to Paula Higashi, Executlve Director,
Commission on State Mandates, December 27 2005.




district providing fire services to enforce building standards and other regulatlons that have
been adopted by the State Fire Marshal. 2 I addition, local fire enforcing agencies are
required to enforce fire-related building standards for buildings used for human habitation.”?

The Health and Safety Code, in section 13146, further delineates the authorities and
requirements for enforcing State Fire Marshal building standards and other regulations. Under
subdivision (b), the local fire enforcing agency “shall enforce within its jurisdiction the
building standards and other regulations of the State Fire Marshal ...” Under subdivision (c),

- the State Fire Marshal “shall have authority to enforce the building standards and other
regulatmns . in areas outside of corporate cities and districts providing fire protectlon
services.” :

The statutory scheme also specifies'that enforcement of fire regulations and fire-related
building standards “shall, so far as practicable, be carried out at the:local level by persons who
are regular full-time members-of a regularly orgamzed fire department of a city, county, or
district providing fife protection services ...”* Furthermore, as noted above, section 13146,
subdivision (d), gives the State Fite Marshal the authority to. assume the fire enforcing duties
where a local fire enforcing agency exists, but only upon the request of the chief fire official or
the governing body. The State Fire Marshal has stated that _]urlsdrctlon over _those dutres could
be assumed if the State Fire Marshal has “resources to fulfill the' reques ]

Thus while the fire enforcement duties might be considered dlscretronary for the State Flre

Marshal where alocal fire enforcing agency is- established, the duties could not be considered

discretionary for that local fire enforcing agency, since providing the services is legally

compelled by the statutory scheme and would be required of the local agency if the State Fire

~ Marghal could not. prov1de the services. It follows that the specific requirements in the test
claim legrslatlon —i.e., the premspectmn the consultatron, intefpretation and written notice of

fire safety regulatlons, and the 30-day requlrement for ‘completion of the final 1nspect10n —

. are not discretionary for the local fire enforemg agency.

2! Health and Safety Code section 13145 “The State F1re Marshal the chief of any city or
county fire department or district providing’ fire protectlon servrces, and therr authorrzed
representatwes, shall enforce in their respective areas building'standards relating fo firé and
panic safety adopted by the State Fire Marshal and published in the State Building Standards
Code and other regulations that have been formally adopted by the State Fire Marshal for the
preventlon of fire or for the protection of life and property against fire or pamc

2 Health and Safety Code section 17962 “The chief of any city or any county fire department
or district providing fire protection services, and their authorized representatives, shall enforce
in their respective areas all those provisions of this part, the building standards published in the
State Building Standards Code relatlng to fire and panic safety, and those rules and regulatlons
promulgated pursuant to the provisions of this part pertaining to fire preventron fire
protection, the control of the spread of fire, and safety from fire or panic.”

2 Health and Safety Code section 13146.5.




Does the Test Claim Legzslatzon Constztute a "Program?

The test claim leglslatlon must also constitute a “program” in order to be subJect to

article XIII B, section 6 of the California Constitution. The Department of Finance argues that
the test claim legislation is not-a program subject to reimbursement under article XIII B,
section 6, because the test claim legislation is not unique to local government since the same-
requirements are imposed on the state, through the State Fire Marshal. . The Commission
disagrees with this‘position for the reasons cited below. -

The relevant tests regardmg whether this test claim legislation constitutes a program > within
. the meamng of article XIII B, section 6 are set foith in case law. The California Supreme

" Court, in the case of County of Los Angeles v. State of California (1987) 43 Cal.3d 46, defined
the word “program” within the meaning of article XIII B, section 6 as a program that carties
out the"governmental function of pi‘Oviding a service to the public, or laws which,to =~
implement a state policy; itnpose umque requ1rements on local governments and do not apply
génerally-to all residents.and entities in'the stite.2* (Emphasis added.) Only one of these
findings is necessary to trigger'the applicability of article XIII B, section 6.

The County qf Los Angeles case also found that the term * program” as it is used in -

article XIII B, section 6, “was [mtended] 1o require re1mbursement to local agencies for the
costs involved in carrying out functions peculiar to government, not for expenses incurred by
local ageticies as an mmdental impact of laws that apply generally.to-all state residents and
entities.” (Emphasis added. )* In this case, the court found that no reimbursement was -
required for the increase in workers’ compensation and unemployment insurance beneﬁts
applled to. all employees of pr1vate and public businesses.” %,

ts:rmposed by the test Slaim statute are catried ot by

> ar ough both state and local ofﬁc1als perform the requrrements
nnposed by the test claim leglslatlon in conductmg a prehcensure inspection for speclﬁed care
facilities, these requirements do not apply’ “generally to all resideénts and entifies in the state,”

as did the requirements for workers’ compensation and unemployment insurance benefits in
the County of Los Angeles case.

In addition, the Court of Appeal, Third Appellate District, in Carmel Valley Fire Protection
District v. State of California (1987) 190 Cal.App3d 521, has recognized that fire protectlon is

a peculiarly gov_ernmental function, and that, along with police protectlon fire protection is

one of the “most essential and basic functions of local government »21 Tn this respect, the

prehcensure ﬁre 1nspect1ons prov1de basw ﬂre proteotlon services for the publlc _

4 County of Los Angeles v. .S'tate of California (1987) 43 Cal.3d 46, 56 (County of
Los Angeles) o

2 County of Los Angeles, supra, 43 Cal.3d 46, 56-57.
2 County-of Los Angeles, supra, 43 Cal.3d 46, 57-58.

21 Carmel Valley Fire Protection District v. State of Calzforma (1987) 190 Cal.App.3d 521,
537 (Carmel Valley).
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The Commission therefore finds that the test claim legislation carries out the governmental
function of providing a service to the public and therefore constitutes a “program™ within the
meaning of article XIII B, section 6 of the California Constitution. .

Issue 2 Does the test clalm leglslatlon 1mpose a new program or higher level of
service on local agencies within the meaning of artlcle X111 B, sectlon 6 of
the Callforma Constltutlon?

To determine if the program is new or imposes a higher level of setvice, the test claim
legislation must be compared with the legal requrrements in effect 1mmed1ately before the -
enactment of the test clann legislation. 28 ‘

The claimant is requestlng reimbursemert for the entire fire clearance process, including:
e training of fire inspector to conduct inspection(s);
e travel of fire inspector to site to COnduct'inspectio'ri('s);'
* ,b fire mspector conductmg pre-inspection and consultation regarding mterpretatron

and application of fire safety regulations;:.

e fire inspector providing written information regardmg what is néeded to be done
i order to obtain fire clearance; and

o fire mspector conductlng final fire clearance inspection.

Pre-exzstzm FHire Clearance Process

~ Prior to the test claim legislation, the Health and Safety Code requlred each of the three types
of care facilities subject to the test claim to be licensed, % and the California Code of.
Regulatlons also required fire clearances for the facilities: : :

' California Code of Regulations, title 22, section 80020 — regarding communrty care

- facilities: “[a]ll facilities shall secure and maintain a fire clearance approved by the
city or county fire department, the district providing fire protection services, or the
State Fire Marshal.”

o Callforma Code of Regulatlons, title 22 sectron 87220 regardlng re51dent1al care
facilities for the elderly: “[a]ll facilities shall maintain a fire clearance approved by the
city or coutity fire department the dlstrrct prov1d1ng fire protection setvices, or the
State Fire Marshal.” - :

. Cahforma Code of Regulatlons title 22 section 101 171 ~regarding child day care
facilities: “[a]ll child care centers shall secure and maintain a fire clearance approved
by the city or county fire department, the district prov1d1ng fire protectron services, or
the State Fire Marshal.” :

28 San Diego Umﬁed School Dist., supra, 33 Cal.4th 859, 878, Lucza Mar, supra, 44 Cal.3d
- 830, 835,

% Health and Safety Code sections 1508, subdivision (a), 1569.10 and 1596.80.
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The Enrolled Bill Report submitted by the State Fire Marshal®® provided a summary of the
procedures in existence at the time the test claim legislation was enacted. ' The Report stated
that upon application to the State Department of Social Services for a license, the Department
would send a request for a fire safety inspection to the appropriate fire authority, either the
local ﬁre enforcmg agency or the State Fire Marshal. Upon receipt of the request, the local
fire agency or State Fire Marshal would then conduct an ‘inspection, of the facility and issue the
fire clearance approval. It is apparent from the statements of the State Fire Marshal that at -
least one 1nspect10n of the fac111ty was already required in order to issue the ﬁre clearance

New Requzrements under Test Claim Legislation

The test claim leg1slat10n requlres the local fire enforcing agency tof conduct a preinspection
of the facility pnor to the final fire clearance approval.” (Emphasis added. ) The fire
enforcing agency is also required, at thetime of the preinspection, to “provide consultation and
interpretation of fire safety regulations, »32 “notify the prospective licensee of the facility in
writing of the speclﬁc fire safety regulations which shall be enforced in otder to obtain fire
clearance approval,”*® and “complete the final fir¢ clearance inspection ... within 30 days of
receipt of the request for final inspection, or‘as of the date the prospective facility requests the
-final pr e11censure ingpection ..., whichever is later.™

Since the fire clearance approval requirement, which also réquired an: 1nspect10n of the facility,
was in effect prior to passage of the test claim legislation, the finding of a new program or
higher level of service must be limited to activities felating to the preinspection. Any
inspection activities related to the pre-existing final fire clearance approval-requirements: -
would not be considered a new program or hlgher leyel of service.. ' :

Therefore, the Commission finds that with regard to the preinspection only, the followmg
activities fall within the meaning of“new program” or “higher level of service” under-
article XIII B, section 6: » '

1. the prelnspectlon
2. the consultation and interpretation of applicable fire safety r’egulaticns; and
3. wrltten notlce to the prospectwe hcensee of the spec1ﬁc ﬁre safety regulatlons which

~~~~~

The new requuement to complete the ﬁnal ﬁre clearance mspectlon for a, fac111ty within 30
days of receipt of the request does not mandate a new activity, since the final fire clearance
1nspect10n and approval requirement was already in existence. Instead it merely adds a
tlmehne under whlch the act1v1ty must be completed. ‘Therefore, the Comnnssmn finds that

3 State Fire Marshal Enrolled Bill Report, Senate Bill 1098, September 18, 1989.
3 Health and Safety Code section 13235, subdivision (a).

2 Ibid.

 Ibid.

34 Health and Safety Code section 13235, sub:divisi'on.(b).
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the 30-day requirement does not fall w1th1n the meaning of “new program or “higher level of
service” under article XIII B, section 6.

The test claim leglslatlon also addressed training related to 1nterpretatlon ‘of the regulations for
the subject care facilities. Health and Safety Code section 13144.5 was amended to read:

‘The State Fire Marshal shall prepare and conduct voluntary regular fraining
sessions devoted to the interprétation and apphcatron of the laws and rules and
regulations in Title 19 and Title 24 of the Cahforma Code of Regulations
relating to fire and panic safety. The training sessions shall include, but need
not be'limited to, interpretation of the regulations pertaihing to community
care facilities licensed pursuant to. Section 1508;to residential care facilities -
for the elderly licensed pursuant to-Section 1569.10; and to child day care
facilities licensed pursuant to Section 1596.80.:in order to coordinate.a:« .
consistent intemretation and application of the regulations among: local fire
enforcement agencies. (Emphasis added.)

The pre-existing statite requlred the State Fire Marshal to prepare and conduct voluntary
training related to fire and panic safety regulations. The new text in the test elaim legislation
simply added a requirement that the State Fire Marshal’s training curriculum include-
.intetpretation of regulations relating to the subject facilities: Although the State Fire-Marshal
is required to provide such training, attendancé-is “voluntary” on the-part of any local fire
enforcing agency staff and no new mandate is established for the local fire enforcing agency as
- aresult of the test claim leglslat1on Therefore, the Commission finds that the trannng
activities do not constitute a local mandate under article X1iI B, section 6, The Commission
..may, however? consrder claimant’s request for relmbursement for tralmng at the Parameters -
and Guidelines stage to determlne whether tralnlng isa reasonable method of complying with
the mandate pursuant to- Cahforma Code of Regulatlons t1t1e 2, sectlon 1183.1,

subd1y1s1on (a)(@4).

Issue 3: Does the test claim legislation i 1mp0se “costs mandated by the state” within
_ the meaning of article XIII B, sectlon 6 of the_‘ Calnfornla Copstrtuﬁon9

In order for the mandated activities to impose a reimbursable, state-mandated program under
- article XIIT:B, section 6, two additional elements must be satisfied. First, the activities must
impose costs mandated by the state pursuant to Government Code section17514.::Second, the
statutory exceptions to reimbursement listed in Government Code section 17556 cannot apply.

Government Code section 17514 deﬁnes ‘costs mandated by the state” as any increased costa
local agency is required to incur as a result of a statute that mandates a new program or higher
level of service.

The test claim states:

The fee authorization contained in the test claim legislation has not been increased
in the 12 years since the passage of the subject legislation. At the present time an
‘average of 3 hours is needed to complete the total fire clearance process for each
facility. Some facilities, depending on the number of visits necessary to obtain
the fire clearance, require up to 4 hours. Other facilities may only require 2 hotrs;
Included in this process are travel time to the facility, time spent at the facility,
telephone time, research of related codes, and data entry. Personnel turnover,
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which necessitates the training of new fire inspectors, is also part of the equation.
" The San Jose Fire Department Bureau of Fire prevention is mandated by the City
- to be 100% cost recovery. The hourly rate at which our.department charges in
order to achieve full cost recovery is $110. The present $50 fee allowarce for a
preinspection does not qu1te cover the cost of one-half hour

Thus, there is evidence in, the record s1gned under penalty of per_]ury, that there are mcreased
costs as a result of the test cla1m leglslatlon

Government Code section 17556 lists several exceptlons whlch preclude the Corm:mss1on from

* finding costs mandated by the state. Because some fee authority exists for this program,

. section 17556, subdivision (d) = which requires the commission to denythe claim where a
local agency has “the authority to levy service charges fees, or assessments: sufficient to pay

- for the mandated.program or- mcreased level of service” — must be. analyzed to. determine
whether it'is applicable. o - ST *

Government Code section 66014 allows local etitities fo charge foss to recover costs for local
zoning and permlttrng activities, including building inspectionis, which “may not exceed the
estimated reasohable cost of providing the service for which the fee is charged .. 2?3 Health
and Safety Code section 13146, subdivision (e), similarly addresses fee recovery for fire-
related enforcement and inspections to-*the reasonable cost of providing the service for which
the fee is charged, pursuant to Section 66014 of the Government Code.”™

The test c1a1m leglslatlon_ however statés that fees charged fort the premspectron cannot

exceed 1) $50 fora faclllty Wlth a apaclty to serve 25 or ‘fewer | petsons; and 2) $1 00 fora

faclhty W1th 4 capacity t0 serve 26 or more persons. § °A further potential limitation on fees
that can be charged is located in umty Care F a01l1t1es Act (Health and Safety' Code

. [n]either the State Fire Marshal nor any local pubhc entlty shall charge any fee for
enforcmg fire inspection regulations pursuant to state law or regulatlon or local ordiniance,
with respect to res1dent1a1 facrhtles whlch serve six or fewer persons

is sufficient to recover preinspection costs in light of the two- potentlally fee-hrmtrng
provisions. The applicable rule of statutory construction states that when a general provision
of law cannot be reconciled with a more spec1flc prov181on the general prov151on is controlled
by the special prov151on and the special provision-is treated as an exception:*’ Here, the two
: fee-11m1t1ng prov1s1ons found in the test. clann leg1slat10n and the Commumty Care Fac111t1es
: premspectlon act1v1ty is limited to: 1) $0 for facilities Wthh serve six or fewer perSOns,

2) $50 for facilities with a capacity to serve seven to 25 persons; and 3) $100 for fac1ht1es with
a capacity to serve 26 or more persons. : o

3 Government Code section '66014 subdivision (a).
36 Health and Safety Code sectlon 13235, subdivision (a)

37 People v. Superzor Court (2002) 28 Cal. 4™ 798; Garcza v. McCutchen (1997) 16 Cal. 4th
469. v
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Therefore the local agency does not have the authority to levy service charges fees, or
assessments sufficient to pay for the preinspections, and Government Code section 17556,
subdivision (d), does not apply to deny the claim. However, Health and Safety Code section
13235, subdivision (a), will be identified as offsetting revenue in the Parameters and
Guidelines, which must be deducted from the total costs claimed.

Conclusion

The Commission concludes that the test claim legislation imposes a reimbursable state-
mandated program on local agencies pursuant to article XIII B, section 6 of the California
Constitution and Government Code section 17514 for the increased costs in performing the
following activities:

1. the preinspection of cemmﬁnity care facilities, residential care facilities for the elderly,
and child day care facilities;

2. the consultation and interpretation of applicable fire safety fegulations for the
prospective facility licensee; and

3. written notice to the prospective facility hcensee of the specific fire safety regulatlons
which shall be enforced in order to obtain the final fire clearance approval.

The reimbursement period for this test claim begins July 1, 2000.

Finally, any statutory provisions that were pled in this test claim that are not identified above
do not constitute a reimbursable state-mandated program.
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