STATE OF CALIFORNIA GRAY DAVIS, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mail: csminfo@csm.ca.gov

May 16, 2003

Mr. Leonard Kaye

SB 90 Coordinator

County of Los Angeles

500 West Temple Street, Room 603
Los Angeles, California 90012

And Affected Parties and State Agencies (See Enclosed Mailing List)

Re:  Proposed Statement of Decision and Hearing Date
Crime Victim’s Domestic Violence Incident Reports, CSM 99-TC-08
Los Angeles County, Claimant
Penal Code Section 13730 and Family Code Section 6228
Statutes of 1984, Chapter 1609; Statutes of 1995, Chapter 965; and
Statutes of 1999, Chapter 1022

Dear Mr. Kaye:

The Proposed Statement of Decision for this test claim is complete and is enclosed for
your review.

Hearing

This Proposed Statement of Decision is set for hearing on Thursday, May 29, 2003, at
9:30 a.m. in Room 126 of the State Capitol, Sacramento, California. This item will be
placed on the Proposed Consent Calendar unless you let us know in advance if you or a
representative of your agency will testify at the hearing, or if other witnesses will
appear.

Special Accommodations

For any special accommodations such as a sign language interpreter, an assistive listening
device, materials in an alternative format, or any other accommodations, please contact
the Commission Office at least five to seven working days prior to the meeting.

If you have any questions on the above, please contact Camille Shelton at
(916) 323-3562.

Sincerely,
/
Paula Higashi

Executive Directo

Enc. Proposed Statement of Decision/Documents submitted at April 24, 2003 Hearing
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Hearing Date: May 29, 2003
J:/mandates/99-TC-08/PropSOD

ITEM 6

- PROPOSED STATEMENT OF DECISION
TEST CLAIM

| Penal Code Sectlon 13730, :
As Added and Amended by Statutes 1984, Chapter 1609, and Statutes 1995 Chapter 965

Family Code Sectioni 6228,
As Added by Statutes 1999, Chapter 1022

Crime Victims’ Dome.s'tzc Violence Inczdent Reports (99-TC-08)

Flled by County of Los Angeles, Claimant

T

Executlve Summary

At the April 24, 2003 hearing, the Commission heard the test claim allegatlons and
adopted the staff’s recommendation by a 5-0 vote.! “The sole issue before the
Commission is whether the Proposed Statement of Decision accurately reflects the
decision made by the Comrmssmn at the heanng ‘

Background ’

This test claun is ﬁled on two statutes Penal Code seotlon 13730 as added in 1984 and
amended in 1995, and Family Code section 6228, as added in 1999. Penal Code section
13730 requires local law-enforcement agencies to develop domestic violence incident
reports as specified by the statute. As indicated in the attached: Statement of Decision,
the Commission has issued two prior decisions approving test claims on Penal Code
section 13730, as added in 1984 and amended in 1995, and approved reimbursement for
the wrltmg of such reports.

Family Code section 6228 requlres local law-enforcement agencies to prov1de without -
charge, one copy of all domestic violence incident report face sheets, one copy of all
domestic violence incident reports, or both, to a victim of domestlc violence upon request
within a specified tlme penod

The Commission concluded that Family Code section 6228, as added by Statutes 1999,
chapter 1022, mandates a new program or higher level of service for local law
enforcement agencies within the meaning of article XIII-B, section 6 of the California
Constitution; and imposes costs mandated by the statepursuant to Government Code

! The pertinent portion of the transcript from the Commission hearing is attached.

? California Code of Regulations, title 2, section 1188.1, subdivision (g).




section 17514 for the following activity only:

o Storing domestic violence incident reports and face sheets for five years. .(Fam.
Code, § 6228, subd. (e).)

The Commission further concluded that it does not have jurisdiction to retry the issue
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a
reimbursable state-mandated program for the act1v1ty of preparing domestic violence
incident reports. :

The Proposed Statement of Decision is virtually the same as the staff analysis on the test
claim. One paragraph was added, beginning on page 14, 1o reflect the discussion at the
héaring regarding Penal Code section 13730, as amended in 1993 (Stats. 1993,°ch. 1230)
and its relation to the request for reimbursement for the activity of preparing the domestic
violence incident reports. The added paragraph states. the following;

Moreover, preparing a. domestic violence incident.report does not
constitute a new pro gram or hlgher level of service because preparation of
the report is required under priorlaw. Penal Code section 13730, as
amended in 1993 (Stats. 1993, ch. 1230), added the requirement that “[a]ll
domestic violence-related calls for assistarice shdll be supported with a
written incident report, as described in subdivision:(c), identifying the
domestic violerice incident.” (Emphasis added.) The claimant did not
include the 1993 amendment to Penal Code section 13730 in this test
claim. In addition, the 1993 amendmentito Penal Code section 13730 has
not-been included in the Legislature’s suspension of Penal Code
section 13730, as originally added in 1984, since neither the Legislature,
the Commission, nor the colirts, have made the determination that the
1993 statiite constitutes a réimbursable state-mandated program under
“article XIII B, section 6 of the California Constitiition.” Thus, the activity
of preparing the domestic Violence incident report is an activity curreitly -
- required by prior law: through the 1993 amendment to Penal Code
section 13730, = .

In addition, footnote 5 on page 6 was amended to reflect the supplemental information
provided to the Commission at the hearingregarding the suspension of Penal Code -
section 13730, as originally added in:1984." Footnote 5 now states the followmg

* Since the operative date of Fam11y Code section 6228 (January 1, 2000),
Penal Code section 13730, as originally added by Statutes 1984, chapter
1609, has been suspended by the Legislature pursuant to Government
Code section'17581. The Budget Bills suspending Statutes 1984, chapter

- 1609, are as follows: Statiifes 1999, chapter 50, ftem 9210-295-0001;
Schedule (8), Provision'2; Statutes 2000, chapter 52, Item 9210-295-0001,
Schedule (8), Provision 3; Statutes 2001, chapter 106, Item 9210-295-
0001, Schedule (8), Provision 3; and Statutes 2002, chapter 379, Item
9210-295,0001, Schedule (8), Provision 3.

The Governor’s Proposed Budget for fiscal year2003-04 proposes to
continue the suspension of the domestic violence incident report.




Staff Recommendation

Staff recommends that the Commission adopt the Proposed Statement of Decision,
beginning on page five, which accurately reflects the Commission’s decision at the
April 24, 2003 Commission hearing.







BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON: S { No. 99-TC-08 _
Penal Code Section 13730, As Added and Crime Victims’ Domestic Violence Incident
Amended by Statutes 1984, Chapter 1609, and | Reports _
Statutes 1995, Chapter 965, and  * STATEMENT OF DECISION PURSUANT
Family Code Section 6228, As Added by TO GOVERNMENT CODE SECTION 17500
Statutes 1999, Chapter 1022, ET SEQ.; CALIFORNIA CODE OF

: , | REGULATIONS, TITLE 2, DIVISION 2,
Filed on May 13,2000, -~  CHAPTER 2.5, ARTICLE 7 |
by County of Los Angeles, Claimant. (Presented for adoption on May 29, 2003)

- STATEMENT OF DECISION

On Apnl 24 2003, the Comm1ss1on on State Mandates (Commission) heard and decided
this test claim during a regularly scheduled hearing. Mr. Leonard Kaye and Sergeant
Wayne Bilowit appeared for claimant, Cou_nty of Los Angeles. Mr. Dirk L. Anderson
and Ms. Susan Geanacou appeared on behalf of the Department of Finance.

At the hearing, testimony was given, the test claim was submitted, and the vote was
taken.

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constltutlon Government Code
section 17500 et seq., and related case law. \

The Commission adopted the staff analysis, which partially approves this test claim, by a
5-0 vote.

BACKGROUND

This test claim is filed on two statutes: Penal Code section 13730, as added in 1984
(Stats. 1984, ch. 1609) and amended in 1995 (Stats. 1995, ch. 965), and Family Code
section 6228, as added in 1999 (Stats. 1999, ch. 1022).. .

In 1987, the Commission approved a test claim filed by the City of Madera on Penal
Code section 13730, as added by Statutes 1984, chapter 1609, as a reimbursable state-
mandated program under article XIII B, section 6 of the California Constitution
(Domestic Violence Information; CSM 4222). The parameters and guidelines for
Domestic Violence Information authorized reimbursement for local law enforcement
agencies for the “costs associated with the development of a Domestic Violence Incident
Report form used to record and report domestic violence calls,” and “for the wntmg of
mandated reports which shall include domeéstic violence reports, incidents or crime
reports directly related to the domestic violerice incident.”

Beginning in fiscal year 1992-93, the Legislature, pursnant to Government Code section
17581, suspended Penal Code section 13730, as added by Statutes 1984, chapter 1609,




With the suspension, the Legislature assigned a zero-dollar approprlatlon to the mandate
and made the program optional.

In 1995, the Legislature amended Penal Code section 13730, subdivision (c). (Stats.
1995, ch. 965.) As amended, Penal Code section 13730, subdivision (c)(1)(2), required
law enforcement agencies to include in the domestic violence incident report additional
information relating to the use of alcohol or controlled substances by the abuser and any
prior domestic violence responses to the same address

In February 1998, the Commission consxdered a test claim filed- by the County of Los
Angeles on the 1995 amendment to Penal Code section 13730 (Domestic Violence
Training and Incident Reporting, CSM 96-362-01). The Commission concluded that the
additional information on the domestic violence incident report was not mandated by ‘the
state because the suspension of the statute under Government Code section 17581 made -
the completion of the incident report itself optional, and the additional information under
the test claim statute came into play only after a local agency elected to complete the
incident report.

Based on the plain language of the suspension statute (Gov. Code, § 17581), the »
Commission determined, however, that during window periods when the state operates
without a budget, the original suspension of the mandate would not be in effect. Thus,
the Commission concluded that for the limited window periods when the state Operates
withotit a budget until the Budget Act is chaptered anid makes the domestic violence
incident reporting program optional under Government Code sectioni 17581, the activities
required by the 1995 amendment to Penal Code section 13730 were reimbursable under
article XIII B, section 6.

In 1998, Government Code section 17581 was amended to close the gap and continue the
suspension of programs during window periods when the state operates without a
budget.’ In 2001, the Cahforma Supreme Court upheld Government Code section 17581
as constitutionally valid. The Domestic Violence Informatlon and Incident Reportmg
programs remained suspended in the 2002 Budget Act’

3 Government Code section 17581, subdivision (a), now states the following: “No local -

agency shall be required to implement or give effect to any statute or executive order, or

portion thereof, during any fiscal year and the for the period immediately Jollowing that

f scal year for which the Budget Act has not been. enacted for the subsequent ﬁscal year
.” (Emphasis added.) :

* Carmel Valley Fzre Protectzon District v. State of Calzfornza (2001) 25 Cal 4th 287
297.

S Since the operative date of Family Code sectign 6228 (January 1, ZOOQ),_Penal Code
section 13730, as originally added by Statutes 1984, chapter 1609, has been suspended by
the Legislature pursuant to Government Code section 17581, The Budget Bills
suspending Statutes 1984, chapter 1609, are as follows: Statutes 1999, chapter 50, Item
9210-295-0001, Schedule (8), Provision 2; Statutes 2000, chapter 52, Item
9210-295-0001, Schedule (8), Provision 3; Statutes 2001, chapter 106, Item




Test Claim Statutes

Penal Code section 13730, as added in 1984 and amended in 1995, requires local law
enforcement agencies to develop and prepare domestic violence incident reports as
specified by statute. Penal Code section 13730 states the following:

(a) Each law enforcement agency shall develop a system, by January 1,
1986, for recording all domestic violence-related calls for assistance
made to the department including whether weapons were involved.
All domestic violence-related calls for assistance shall be supported
with a written incident report, as described in subdivision (c), :
identifying the domestic violence incident. Monthly, the total number
of domestic violence calls received and the numbers of those cases
involving weapons shall be compiled by each law enforcement agency
and submitted to the Attorney General.

(b) The Attorney General shall report annually to the Governor, the
Legislature, and the public the total number of domestic violence-
related calls received by California law enforcement agencies, the
number of cases involving weapons, and a breakdown of calls received
by agency, city, and county.

(c) Each law enforcement agency shall develop an incident report that
_ includes a domestic violence identification code by January 1, 1986.
In all incidents of domestic violence, a report shall be written and shall
be identified on the face of the report as a domestic violence incident.
A report shall include at least both of the following:

(1) A notation of whether the officer or officers who responded to the
' domestic violence call observed any signs that the alleged abuser
was under the influence of alcohol or a controlled substance.

(2) A notation of whether the officer or officers who responded to the
domestic violence call determined if any law enforcement agency
has previously responded to a domestic violence call at the same
address involving the same alleged abuser or victim.

Family Code section 6228 requires state and local law enforcement agencies to provide,
without charge, one copy of all domestic violence incident report face sheets, one copy of
all domestic violence incident reports, or both, to a victim of domestic violence upon
request within a specified period of time. Family Code section 6228, as added in 1999,
states the following:

(a) State and local law enforcement agencies shall provide, without charging a fee,
one copy of all domestic violence incident report face sheets, one copy of all

9210-295-0001, Schedule (8), Provision 3; and Statutes 2002, chapter 379, Item
9210-295,0001, Schedule (8), Provision 3.

The Governor’s Proposed Budget for fiscal year 2003-04 proposes to continue the
suspension of the domestic violence incident report.




domestic violence incident reports, or both, to a victim of domestic violence, upon
request. For purposes of this section, “domestic violence” has the definition given
in Section 6211. .

(b) A copy of a domestic violence incident report face sheet shall be made available
during regular business hours to a victim of domestic violence no later than 48
hours after being requested by the victim, unless the state or local law -
enforcement agency informs the victim of the reasons why, for good cause, the
domestic violence incident report face sheet is not available, in which case the
domestic violence incident report face sheet shall be made available to the victim
no later than five working days after the request is made.

(c) A copy of the domestic violence incident report shall be made available during
regular business hours to-a victim of domestic violence no later than five working
days after being requested by a victim, uriless the state or local law enforcement
agency informs the victim of the reasons why, for good cause, the domestic
violence incident report is not available, in which case the domestic violence
incident report shall be made available to the victim no later than 10 working days
after the request is made.

(d) Persons requesting copies under this section shall present state or local law
enforcement with identification at the time a request is.made.

(¢) This section shall apply to requests for face sheets or reports made within five
yeats from the date of completion of the domestic violence incidence report.

(® This sectlon shall be known, and may be cited, as the Access to Domestic
Violence Reports Act of 1999,

According to the bill analy31s prepared by the Assembly Judiciary Committee, section
6228 was added to the Family Code for the following reasons:

The author notes that victims of domestic violence do not have an
expedited method of obtaining police reports under existing law.
Currently, victims of domestic violence must write and request that
copies of the reports be prov1ded by mail. It often takes between two
and three weeks to receive the reports. Such a delay can preJudlce
victims in their ability to presefit a case for a temporary restraining order
- under the Domestic Violence Prevention Act. This bill remedies that
problerii by requiring law enforcement agencies to provide a copy of the
police feport to the victim at the time the request is made if the v1ct1m
personally appears. '

The purpose of restraining and ‘protectiveé orders issued under the DVPA
[Domestic Violence Prevention Act] is to prevent a recurrence of
domestic violence and to ensure a period of separation of the persons
involved in the violent situation. According to the author, in the absence
of police reports, victims may have difficulty presenting the court with
proof of a past act or acts of abuse and as a result may be denied a
necessary-réstraining order which could serve to savé a victim’s life or
prevent further abuse. By increasing the availability of police reports to




victims, this bill improves the likelihood that victims of domestic -
violence will have the required evidence to secure a needed protective
order against an abuser.

In addition to the lack of immediate access to coples of police reports
the author points to the cost of obtaining such copies. For exaniple, in
Los Angeles County the fee is $13 per report. These fees become :
burdensome for victims who need to chronicle several incidents of
domestic violence. For some the expense may prove prohibitive.

Claimant’s Position

The claimant contends that the test claim legislation imposes a teimbursable state-
mandated program upon local law enforcement agencies to prepare domestic vielence
incident reports, store the reports for five years, and retrieve and copy the repotts upon
request of the domestic violence victim. The claimant contends that it takes 30 minutes to
prepare each report, 10 minutes to store each report, and 15 minutes to retrieve and copy
each report upon request by the victim. The claimant states that from January 1, 2000,
until June 30, 2000, the County prepared and stored 4,740 reports and retrieved 948
reports for victims,of domestic violence. The claimant estimates costs during this six-
month time-period in the amount of $181,228.

Position of the Department of Finance

The Department of Finance filed comments on Jiine 16, 2000, concluding that Family
Code section 6228 results in costs mandated by the state. The Department further states
that the nature and extént of the specific required activities can be addressed i in the
parameters and guidelines'developed for the pro gram

COMMISSION FINDINGS - .

A test claim statute or executive order may impose a rennbursable state-mandated
prograrn if it orders or commands a local agency or school district to engage in an act1v1ty
or task.® In addition, the requ1red activity or task must constitute a “new program or
create a “higher level of service” over the previously required level of service.” The
courts have defined a “program subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental fimction of providing public
services, or a law that imposes unique requirements on local agencies or school districts
to unplement a state policy, but-does not apply generally to all residents and entities in
the state.® To determine if the program is new or imposes a higher level of service, the
analysis must compare the test claim legislation with the legal requirements in effect

§ Long Beach Unified School Dist. v. State of California (1990) 225 Cal, App.3d 155, 174.

7 County of Los Angeles v. State of California (1987) 43 Cal.3d 46 56; Lucia Mar
Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835.

814




immediately before the enactment of the test claim legislation.® Finally, the newly
required activity or increased level of service must impose costs mandated by the state.'°

This test claim presents the followmg issues:

e Does the Commission have jurisdiction to retry the issue whether Penal Code
section 13730 constitutes a reimbursable state-mandated program for the activity
of preparing domestlc violence incident reports?

e Is Family Code section 6228 subject to article XIII B, section 6 of the California
Constitution? B

* Does Family Code section 6228 mandate a new program or higher level of service
on local agencies within the meaning of article XIII B, section 6 of the California
Constitution? :

. Does Farmly Code section 6228 i impose “costs mandated by thie state” within the
meamng of Government Code sections 175147

These issues are -addressed below.

I Does the Commission have jurisdiction to retry the issue whether Penal Code
section 13730 constitutes a reimbursable state-mandated program for the
~ activity of preparing domestic violence incident reports? . -

The test claim. filed by the claimant includes Penal Code section 13730, as added in 1984
and amended in 1995. The claimant acknowledges the Commission’s prior final
decisions on Penal Code section 13730, and acknowledges the Legislature’s suspension
of the program. Nevertheless, the claimant argues that Penal Code section 13730, as well
as Family Code section 6228, constitute a reimbursable state-mandated program for the
activity of preparing domestic violence incident réports. In comments to the draft staff
analysis, the claimant argues as follows: :

Penal Code section 13730 mandates that “domestic violence incident

reports” be prepared. This mandate was found to be reimbursable by the

Commission. [Footnote omitted.] Therefore, this reporting duty was new,

not requlred under prior incident reporting law.

Now, “domestic violence incident reports” must be prepared—and-
provided to domestic violence victims upon their request, without
exception, in accordance with Family Code section 6228, and in
accordance with Penal Code section 13730, as added by Chapter 1609
Statutes of 1984 and amended by Chapter 965, Statutes of 1995 .

? Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835.

' Governient Code section 17514; County of Fresno v. State of California (1991) 53
Cal.3d 482, 487; County of Sonoma v. Commission on State Mandates (2000) 84
Cal.App.4th 1264, 1284,

! Claimant’s comments to draft staff analysis, pages 2-3.
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The claimant further contends that “the duty to prepare and provide domestic violence
incident reports to domestic violence victims was not made ‘optional’ under Government
Code section 17581.” (Emphasis in onglnal)

For the reasons provided below, the Commission finds that it does not have jurisdiction
to retry the issue whether Penal Code section 13730, as added in 1984 and amended in
1995, constitutes a reimbursable state-mandated program for the activity of preparing
domestic violence incident reports.

It is a well-settled principle of law that an administrative agency does not have
jurisdiction to retry a question-that has become final. If a prior decision is retried by the -
agency, that decision is void. In City and County of San Francisco v. Ang, the court held
that whenever a qua31-Judlc1a1 agency is vested with the authority to decide a question,
such decision, wher made, is conclusive of the issues involved in the dec1s1on 13

These principles are consistent with the purpose behind the statutory scheme and
procedures established by the Legislature in Government Code section 17500 and
following, which implement article XIII B, section 6 of the California Constitution. As
recogmzed by the California Supreme Court, Government Code section 17500 and
following Wwere established for the “express purpose of avoiding multiple proceedings,

. judicial and admlmstratlve addressing the same claim that a reimbursable state mandate
~ has been created.”™ B

Government Code section 17521 defines a test claim as follows: “ “Test claim’ means the
first claim, including claims joined or consolidated with the first claim, filed with the
commission alleglng that a particular statute or executive order i imposes costs mandated

* by the state.” Government Code section 17553, subdivision (b), requires the Commission
to adopt procedures for accepting more than one claim on the same statute or executlve '
order if the subsequent test claim is filed within 90 days of the first claim and
consolidated with the first claim. Section 1183, subdivision (c), of the Commission’s
regulations allow the Commission to consider multiple test claims on the same statute or
executive order only if the issues presented are different or the subsequent test claim is
filed by a different type of local governmental entity.

Here, the issue presented in this test claim is the same as'the issue presented in the prior
test clalm i.e., whether preparmg a domestic violence incident report is a relmbursable
state-mandated activity under article XIII B, section 6 of the California Constitution. The
Commiission approved CSM 4222, Domestic Violence Information, and has authorized

12 Id. at pages 4-6.

' City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 673, 697; See also,
Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the civil
service commission had no jurisdiction to retry a question and make a different finding at
a later time; and Save Oxnard Shores v. California Coastal Commission (1986) 179
Cal.App.3d 140, 143, where the court held that in the absence of express statutory
authority, an administrative agency may not change a determination made on the facts
presented at a full hearing once the decision becomes final.

' Kinlaw v. State of California (1991) 54 Cal.3d 326, 333.
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reimbursement in the parameters and guidelines for “writing” the domestic violence
incident re5ports as an activity reasonably necessary to comply with the mandated
program. > Moreover, this test claim was filed more than 90 days after the original test
claims on Penal Code section 13730.

Accordingly, the Commission finds that it does not have jurisdiction to retry the issue
whether Penal Code section 13730, as added in 1984 and amended in 1995, constitutes a
reimbursable state-mandated program for the activity of preparing domestic violence
incident reports.

The remaining analysis addresses the claimant’s request for reimbursement for
compliét'ﬁce with Family Code section 6228.

IL Is Famlly Code Section 6228 Subject to Article X1 B, Section 6 of the
California Constitution?

In order for Fam11y Code section 6228 to be subject to article XIII B, section 6 of the
California Constltutron, the statute must constitute a “program.’ The California Supreme
Court in the case of County of Los Angeles v. State of California’S, defined the word

“program’ * within the meaning of article XIII B, section 6 as a program that carries out
the governmental function of prov1d1ng a service to the public, or laws which, to
implement a state policy, impose unique requ1rements on local governments and do not
apply generally to all residents and entities in the state. Only one of these ﬁndlngs is
necessary to trigger the applicability of article XIII B, section 6.

The plain language of Family Code section 6228 requires local law enforcement agencies
to provide, without charging a fee, one copy of the domestic violence incident report
and/or face sheet to victims of domestic violence within a spe01ﬁed time period. As
indicated above, the purpose of the leglslatlon is to assmt victims in supporting a case for
a temporary restrammg order against the accused.

The Commission finds that Family Code section 6228 qualifies as a program under
article XIII B, section 6. As determined by the Second District Court of Appeal, police
protection is a peculiarly governmental function.'® The requirement to provide a copy of
the incident report to the victim supports effective pohce protectlon in the area of
domestic y_lolence Moreover the test claim statute imposes unique requirements on
local law enforcement agencies that do not apply generally to ‘all residents and entities in
the state.

' California Code of Regulations, title 2, section 1183.1, subdivision ()(1)(4).
6 County of Los Angeles, supra, 43 Cal.3d 46 56.

T Carmel Valley Fire Protection District v. State of California (1987) 190 Cal. App.3d
521, 537.

lSId

'° Ante, pp. 6-7 (bill analysis of Assembly Jud1c1ary Committee, dated
September 10, 1999).

12




Accordingly, the Commission finds that Family Code section 6228 is subject to article-
XII B, section 6 of the California Constitution.

III.  Does Family Code Section 6228 Mandate a New Program.or Higher Level of
Service on Local Law Enforcement Agencles‘7

The claimant alleges that Family Code section 6228 mandates a new program or higher
level of service within the meaning of article XIII B, section 6, for the activities of
preparing, storing, retrieving, and copylng domestic v1olence incident reports upon
request of the victim.

Family Code Section 6228 Does Not Mandate a New Program or Higher Level of Service
on Iocal Law Enforcement Agencies to Prepare a Report or a Face Sheet

First, the plain language of Family Code section 6228 does iot mandaté or require local
law enforcement agencies to prepare a domestic violence incident report or a face sheet.
Rather, the express language of the statute states that local law enforcement agencies

“shall provide, without charging a fee, one copy of all domestic violence incident report
face sheets, one copy of all domestic violence incident reports, or both, to a v1ct1m of
domestic violence, upon request.” (Emphasis added.)

The claimant acknowledges that Family Code section 6228 does not expressly require the
local agency to prepare a report. The claimarit argues, however, that preparation of a
report under Family Code section 6228 is"an “1mp11ed» mandate” because, otherwise,
victims would be requestlng non-ex1stent reports.’ The Commission disagrees.

Pursuant to the rules of statutory constructlon courts and administrative agencies are
required, when the statutory language is plain, to enforce the statute according to its
terms. The California Supreme Court éxplained that:

In statutory construction cases, our fundamental task is to ascertain the
intent of the lawmakers 50 as to effectuate the purpose of the statute. We
begin by exammmg the statutory language giving the words their usual
and ordinary meaning. If the terms of the statute are unamblguous we
presume the lawmakers meant what they sald and the plain meaning of
the language governs. [Citations omitted]*' |

In this regard, courts and administrative agencies may not disregard or enlarge the plain
provisions of a statute, nor may they go beyond the meaning of the words used when the
words are clear and unambiguous. Thus, couits and administrative agencies are
prohibited from writing into a statute, by implication, express requirements that the
Legislature itself has not seen fit to place in the statute.”” This prohibition is based on the
fact that the California Constitution vests the Legislature, and not the Commission, with
policymaking authority. As a result, the Commission has been instructed by the courts to

20 Claimant’s test claim filing, page 10; Claimant’s comments on draft staff analysis,
pages 1, 7-10.

2! Estate of Griswold (2001) 25 Cal.4th 904, 910-911.

22 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757; In re
Rudy L. (1994) 29 Cal.App.4th 1007, 1011,
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construe the meaning and effect of statutes analyzed under article XIII B, section 6
strictly:. ; : ’

A strict construction of'section 6 is in keeping with the rules of * -
constitutional interpretation, which fequire that constitutional limitations
and restrictions on legislative power ‘“are to be construed strictly, and are
not to be extended to include matters not covered by the language nsed.”

. “Under our form of government pollcymaklng authority is vested in
the Legislature and neither arguments as to the wisdom of an enactment
nor questions as to the motivation of the Legislature can serve to
invalidate particular legislation.”: [Cltatlons omitted.] Under these
principles, thete is'no basis for applying sectioti 6:as an eqiitable remedy
1o cure the percelved unfairness resulting from political decisions on
funding policies.”” -

Leglslatlve history of Family Code section 6228 further supports the conclusion that the
Legislature, through thetest claim statute, did not require local agencies to prepare an -
incident report. Rather, legislative history indicates that local agencies were required
under prior law to prepare an incident repoit. The analyses of the bill that enacted Family
Code section 6228 all state that under.prior law, a victim of domestic violence could
request in writing that a copy of the report be provided by mail.** The analysis prepared
by the Assembly Appropriations Committee dated September 1, 1999, further states that

“[a]ccording to the California State Sheriff’s Association, reports are currently available
for distribution within 3-12 workmg days ” and that “agenmes currently charge a fee of
$5-$15 per report.”

Moreover, preparmg a domestic violence incident report does not constitute a new:
program or higher level of service because preparation of the report is requlred under

" prior law. Penal Code section 13730, as amended in 1993 (Stats. 1993, ch. 123 0), added
the requ1rement that “[a]ll domestic violetice-related calls for assistance shall be
supported with a written incident report as described in subdivision (c), 1dent1fy1ng the
domestic violence incident.” (Emphas1s added. ) The claimant did not include the 1993
amendment to Penal Code section 13730 in this test claim. In addition, the 1993
amendment to Penal Code section 13730 has not been included in the Leglslature 8
suspension of Penal Code section 13730, as originally added-in 1984, since neither the
Legislature, the Commission, nor the courts, have made the determination that the 1993
statute constitutes a reimbur: sable state-mandated program under article XIII B, section 6
of the California- Const1tut1on ' Thus, the activity of prepanng the domestic violence

 City of San Jose v. State of California (1996) 45 Cal. App.4th 1802, 1816-1817.

24 Bill Analysis of Assembly Judiciary Committee, dated September 10, 1999; Senate
Floor Analysis dated September 8, 1999; Bill Analysis by the Assembly Appropriations
Committee, dated September 1, 1999,

%5 Government Code section 17581, subdivision (2)(1), requ1res that the statute or
executive order proposed for suspension must first be “determined by the Leglslature the
commission, or any court to mandate a new program or higher level of service requiring
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incident report is an activity currently required by prior law through the 1993 amendment
to Penal Code section 13730.

Accordingly, the Commission finds that Family Code section 6228 does not mandate a
new program or higher level of service on local agencies to prepare a domestic violence
incident report or a face sheet and, thus, reimbursement is not required for this activity
under article XIII B, section 6 of the California Constitution.

Family Code Section 6228 Does Not Impose a New Program or Higher Level of Service

- for the Activities of Providing, Retrieving, and Copying Information Related to a
Domestic Violence Incident.

Family Code section 6228 expressly requires local law enforcement agencies to perform
the following activities:

e Provide one copy of all domestic violence incident report face sheets to the
victim, free of charge, within 48 hours after the request is made. If, however, the
law enforcement agency informs the victim of the reasons why, for good cause,
the face sheet is not available within that time frame, the law enforcement agency
shall make the face sheet available to the victim no later than five working days
after the request is made.

e Provide one copy of all domestic violence incident reports to the victim, free of
charge, within five working days after the request is made. If, however, the law
enforcement agency informs the victim of the reasons why, for good cause, the
incident report is not available within that time frame, the law enforcement
agency shall make the incident report available to the victim no later than ten
working days after the request is made.

o The requirements in section 6228 shall apply to requests for face sheets or reports
made within five years from the date of completion of the domestic violence
incident report.

The Commission finds that the claimed activities of “retrieving” and “copying”
information related to a domestic violence incident do not constitute a new program or
higher level of service. Since 1981, Government Code section 6254, subdivision (f), of
the California Public Records Act has required local law enforcement agencies to
disclose and provide records of incidents reported to and responded by law enforcement
agencies to the victims of an incident. Government Code section 6254, subdivision (£),
states in relevant part the following:

[S]tate and local law enforcement agencies shall disclose the names and
addresses of the persons involved in, or witnesses other than confidential
informants to, the incident, the description of any property involved, the

reimbursement of local agencies pursuant to Section 6 of Article XIII B of the California
Constitution.” :

26 Government Code section 6254 was added by Statutes 1981, chapter 684, Section
6254 was derived from former section 6254, which was originally added in 1968 (Stats.
1968, ch. 1473).
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date, time, and location of the incident, all diagrams, statements of the
parties involved in the incident, the statements of all witnesses, other than
confidential informants, to the v1ct1ms of an incident .

Except to the extent that disclosure of a particular item of information would endanger
the safety of a person involved in an investigation or would endanger the successful
completion of the investigation or a related investigation, law enforcement agencies are
required to dlsclose and provide to the v1ct1m the following mformatlon

e The full name and occupation of every individual arrested by the’ agency, the
individual’s physical description; the time and date of arrest; the factual
circumstances surrounding the arrest; the time and manner of release or the
location where the individual i 1s currently being held; and all charges the
1nd1v1dual is belng held upon, 7 and

recelved by the agency, the tlme and nature of the response; the time, date, and
_,locatlon of the occurrence; the time and date of the report, the name and age of
the victim; the factual clrcumstances surrounding the crime or mmdent and a
~general description of any injuries, property, or weapons involved.”®

Although the general public is denied access to the information listed above, parties
involved in an incident who have a proper interest in the subject matter are entitled to
such records ‘The disclosure of a domestic violence incident report under Government
Code section 6254, subdivision (t), of the Pubhc Records Act is proper. 30

Furthermore, the information required to be:dlsclosed to victims under Government Code
section 6254, subdivision (f), satisfies the purpose of the test claim statute. As:indicated
in the legislative history, the purpose of the test claim statute is to assist victims of
domestic violence in obtaining restramlng and protective orders under the Domestic
Violence Préverition Act. -Pursuant to Family Code section 6300 of the Domestic
Violence Prevention Act, a protectlve order may be issued to restrain any person for the
purpose of preventing a recurrence of domestic violence and ensuring a period of
separation of the persons involved, if an affidavit shows, to the satisfaction of the court,
reasonable proof of a past act or acts of abuse. The Commission finds that the disclosure
of information describing the factual circumstances surrounding the inciderit pursuant to
Government Code section 6254, subdivision (f), is evidence that can support a victim’s
request for a protective order under Family Code section 6300.

Finally, the Commission acknowledges that the requirements under the test claim statute
and the requirements under the Public Records Act are different in two respects. First,
unlike the test-claim statute, the Public Records Act does not specifically mandate when
law enforcement agencies are requiréd to disclose the information to victims. Rather,

?7 Government Code section 6254, subdivision (f)(1).

2% Government Code section 6254, subdivision (£)(2).

® Vallejos v. California Highwdy Patrol (1979) 89 Cal.App.3d 781, 786.
3 Baugh v. CBS, Inc. (1993) 828 F.Supp. 745, 755.
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Government Code section 6253, subdivision (b), requires the local agency to make the
records “promptly available.” Under the test claim statute, law enforcement agencies are
required to provide the domestic violence incident report face sheets within 48 hours or,
for good cause, no later than five working days from the date the request was made. The
test claim statute further requires law enforcement agencies to provide the domestic
violence incident report within five working days or, for good cause, no later than ten
working days from the date the request was made. While the time requirement imposed
by Family Code section 6228 is specific, the activities of providing, retrieving, and
copying information related to a domestic violence incident are not new and, thus, do not ‘
constitute a new program or higher level of service.

Second, unlike the test claim statute, the Public Records Act authorizes local agencies to
charge a fee “covering the direct costs of duplication of the documentation, or a statutory
fee, if applicable.”®' The test claim statute, on the other hand, requires local law
enforcement agencies to provide the information to victims free of charge.

Although the test claim statute may result in additional costs to local agencies because of
the exclusion of the fee anthority, those costs are not reimbursable under article XIII B,
section 6. The California Supreme Court has ruled that evidence of additional costs alone
does not automatically equate to a reimbursable state-mandated program under section 6.
Rather, the additional costs must result from a new program or higher level of service. In
County of Los Angeles v. State of California, the Supreme Court stated:

If the Legislature had intended to continue to equate “increased level of
service” with “additional costs,” then the provision would be circular:
“costs mandated by the state” are defined as “increased costs” due to an
“increased level of service,” which, in turn, would be defined as
“additional costs.” We decline to accept such an interpretation. Under the
repealed provision, “additional costs” may have been deemed tantamount
to an “increased level of service,” but not under the post-1975 statutory
scheme [after article XIII B, section 6 was adopted].”?

The Supreme Court affirmed this principle in Lucia Mar Unified School District
v. Honig:

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for
all increased costs mandated by state law, but only those costs resulting
from a new program or an increased level of service imposed upon them
by the state.”

As indicated above, the state has not mandated a new program or higher level of service
to provide, retrieve, and copy information relating to a domestic violence incident to the
victim. Moreover, the First District Court of Appeal, in the County of Sonoma case,

3! Government Code section 6253, subdivision (b).
%2 County of Los Angeles, supra, 43 Cal.3d at pages 55-56.

3 Lucia Mar Unified School District v. Honig, supra, 44 Cal.3d at page 835; see also,
County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
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concluded that article XIII B, section 6 does not extend “to include concepts such as lost
revenue.”?* ¥ '

Accordlngly, the Commrssmn finds that the activities of provrdlng, retnevmg, and
copying 1nformat10n related to a domestic violence incident do not constitute a new
program or hrgher level of service.

Family Code Section 6228 Does Not Impose a New Program or Higher Level of Servrce
for the Activity of Informing the Victim of the Reasons Why, For Good Cause, the -
Incident Report and Face Sheet are not Available within the Statutory Time Limits.

Family Code section 6228, subdivision (b), states that the domestic violence incident
report face sheet.shall be made available to a victim no later-than 48 hours after the
request, unless the law enforcement agency informs the victim of the reasons why, for
good cause, the face sheet is not available within 48 hours. - Under these circumstances,
the law enforcement agency is required to provide the face sheet to the victim within five
working days after the request is made

Family Code section 6228, subdivision (c), contalns a similar provision. Subd1v1s1on ©
states that the domestic violence inciderit report shall be made available to a victim no
later than five working days after the request, unless the law enforcement agency informs
the victim of the reasons why, for good cause, the incident report is not available within
five working days. Under these circumstances, the law enforcement agency is required to
provide the incident report to the v1ct1m within ten working days aﬁer the request is
made.

The Cormnission ﬁnds that the activity of informing the victim of the reasons why, for
good cause, the incident report and the face sheet are not available within the statutory
time limits does not constitute a new program or higher level of service.

Since 1981, Government Code section 6253 of the Public Records Act has required law
enforcement agencies to perform the same act1v1ty Subdivision (c) of Government Code
section 6253 states that each agency is required to determine whethér a request for public
records seeks copies of disclosable public records in the possession of the agency and

4 County of Sonoma, supra, 84 Cal.App.4th at page 1285,

3 In comments to the draft staff analysis, the claimant cites analyses prepared by the
Department of Finance, Legislative Counsel, and the Assembly Appropriations
Committee on the test claim statute that indicate the lost revenues may be reimbursable to
support its contention that Family Code section 6228 imposes a reimbursable state-
mandated program (pp: 11-14).

But, these analyses are not determinative of the mandate issue: The- statutory scheme in
Government Code-section 17500 et seq. contemplates that the Commission, as a quasi-
judicial body, has the sole and exclusive authority to adjudicate whether a state mandate
exists. (City of San Jose, supra, 45 Cal.App.4th 1802, 1817-1818, quoting County of Los
Angeles v. Commission on State Mandates (1995) 32 Cal.App.4th 805, and Kinlaw v.
State of California, supra, 54 Cal.3d at p.333.) Moreover, as indicated in the analysis,
the conclusion that the activities of providing, retrieving, and copying do not constitute a
new program or higher level of service is supported by case law.

18




notify the person making the request of the determination and the reasons of the
determination within ten days of the request. Government Code section 6253,

subdivision (c), further provides that the time limit may be extended if the agency notlﬁes
the person making the request, by written notice, of the reasons for the extension. 36

Although the time limits defined in Government Code section 6253 and Family Code
section 6228 are different, the activity of informing the victim of the reasons why, for
good cause, the incident report and face sheet are not available within the statutory time
limits is not new and, thus, does not constltute a new program or higher level of service.

Storing the Domestic Violence Incident Report and Face Sheet for Five Years. Constltutes

a New Program or Higher Level of Service.,

Family Code section 6228, subdivision (e), states that the requirements in section 6228
shall apply to requests for face sheets or reports made within five years from the date of
completion of the domestic violence incident report. The claimant contends that
subdivision (e) i imposes a new program or higher level of service on local law
enforcement agencies to store the domestic violence incident report for five years. The
Commission agrees.

Under prior law, local law enforcement agencies are required to provide daily reports of
misdemeanor and felony offenses, and a monthly report on domestic violence calls, to the
Attorney General and the Department of Justice.”’ But, the state has not previously
mandated any record retention requirements on local agencies for information provided
to victims of domestic violence. Record retention policies were left to the discretion of
the local agency.

Accordingly, the Commission finds that storing the domestic violence incident report and
face sheet for five years constitutes a new program or higher level of service.

Thus, the Commission must continue its inquiry to determine if storing the domestic
violence incident report results in increased costs mandated by the state.

IV.  Does Family Code Section 6228 Impose Costs Mandated by the State Within
the Meaning of Government Code Section 17514?

Government Code section 17514 defines “costs mandated by the state” as any increased
cost a local agency is required to incur as a result of a statute that mandates a new
program or higher level of service. The claimant states that it incurred $24,856 to store
domestic violence incident reports from January 1, 2000, to June 30, 2000 b and that none
of the exceptions to finding a reimbursable state-mandated program under Government
Code section 17556 apply here. '

3¢ This activity derives from Government Code section 6256.1, which was added by
Statutes 1981, chapter 968. In 1998, section 6256.1 was repealed and renumbered
. section 6253,

3 Penal Code section 11107 (added by Stats. 1953, ch. 1385); Penal Code section 13730
(added by Stats. 1984, ch. 1609). As indicated above, Penal Code section 13730 has been
suspended by the Legislature.

% Schedule 1 attached to Test Claim Filing,
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The Commission finds that the requirement to store domestic violence incident reports
pursuant to Family Code section 6228, subdivision (e), results in costs mandated by the
state under Government Code section 17514, and that none of the exceptions under. . .-
Government Code section 17556 apply to this activity. -

CONCLUSION

The Comm1ss1on concludes that Famlly Code section 6228, as added by Statutes 1999
chapter 1022, mandates a new program or higher level of service for local law
enforcement agencies within the meaning of article XIII B, section 6 of the California
Constitution, and imposes costs mandated by the state pursuant to Government Code '
section 17514 for the following activity only:

o Storing domestic violence incident reports and face sheets for five years. (Fam.
Code, § 6228, subd. (e).)

The Commission further concludes that it does not have jurisdiction to retry the issue -
whether Penal Code sectlon 13730, as added in 1984 and amended in 1995, constitutes a
reimbursable state-mandated program for the activity of preparing domestic violence
incident reports.

20




Hearing Date: April 24, 2003
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ITEMS -

TEST CLAIM
Supplemental Information

Penal Code Section 13730,
As Added and Amended by Statutes 1984, Chapter 1609, and Statutes 1995, Chapter 965

Family Code Section 6228,
As Added by Statutes 1999, Chapter 1022

Crime Victims' Domestic Violence Incia’éﬁt Reports.(99—TC'-08)
Filed by County of Los Angeles, Claimant

This is to further clarify page 6, footnote 5 of the. staff analysis.

Since the operative date of Fanuly Code section 6228 (J anuary 1, 2000), Penal Code
section 13730, as originally added by Statutes 1984, chapter 1609, has been suspended by
the Legislature pursuant to Govetnment Code section 17581. The Budget Bills
suspending Statutes 1984, chapter 1609, are listéd below: :

e Statutes 1999, chapter 50, Item 9210-295-0001, Schedule (8), Prov1s1on 2.
e Statutes 2000, chapter 52, Item 9210-295-0001, Schedule (:8_),‘Prov1s_1on‘ 3.
e Statutes 2001, chapter 106, Item 9210-295-0061, Schedule (8), P'roVision 3.
e Statutes 2002, ché.pter 379, Ttem 9210-295,0001, Schedule (8), Provision 3.




Senate Bill No. 160

CHAPTER 50

An act making appropriations: for the support of the government of
the State of California and for several public purposes in accordance
with the provisions of Section 12 of Article IV of the Constitution of
the State of California, and declarmg the urgency thereof, to take effect
nnmed1ate1y

[Approved by Governor June 29, 1999. Filed with
Secretary of State June 29, 1999.]

I object to the followmg approprxatrons contained in Senate Bill 160.

Itern 0250-001-0001—For support of Judiciary. I reduce this item from
$239,105,000 to $239,104,000 by reducing:

(¢) 30-Judicial Council from $58,996,000 to $58,995,000,
and by deleting Provision 6.

I am deleting Provision 6 which Wwould'require the Judicial Council to develop and
support a strategic cornrmttee on drug court strategy in the Judicial Council’s drug
court program and the Department of Alcohol and Drig Programs (DADP) Partnershlp
Progtam. The'DADP Partnérship Program alteady has an’ existing committee assigned
to determining administration -of the Parinership Program, and the Judicial. Council
administers the drug court program, Therefore, this language is ‘unnecessary. because it -
would create duplicative activities ‘that can best be handled by existing resources and
their mutual coordination. .

I am reducing $1,000 from this iterh to reflect savmgs that will be achieved based
on vetomg Provision 6. of this Item. .

Item 0250-101-0001—For local asmstance, Judlclary I reduce this item from
$11,875,000 to §11,775,000.by reducing the following;: : ‘

(b) 30.20-California Drug Court Project from $1,958,000 to $1 858 000

I am- deleting the $100,000 leglslatwe augmentation which would have supported’
establishment of a drug court program in the City of Fontana. This proposal would
have created a local exception to the statewide application process to the Department
of Alcohol and Drug Programs’ Partnership Program and the Judicial Council’s drug
court program. Such an exception is not conducive to the already existing support
program and evaluation system that is in place. However, if the County of San Bernar-
dino wishes to tailor its own drug court program for the City of Fontana, the authority
to do so exists pursuant to Chapter 1132, Statutes of 1996.

I am sustaining the $10,000,000 legislative augmentation to this item for the Equal
Access Fund which will provide legal services for indigents in civil matters; however,
I am sustaining this augmentation on a one-time basis.

Item 0450-101-0932—For local assistance, State Trial Court Fundlng I reduce this
item from $1,776,178,000 to $1,771,678,000 by reducing;

(d) 45-Court Interpreters from $51 619,000 to $47,119,000.

I am reducing the $7,000,000 legislative angmentation, which would have mcreased
trial court interpreter compensation from the current level of $200 per day to $250 per
day, by $4,500,000 and sustaining $2,500,000 of the augmentation. This will provide
sufficient funding to allow the Judicial Council to ensure certified and registered inter-
preters are available for trial court criminal proceedings only to avoid criminal trials
from being dismissed or re-tried due to lack of available certified interpreters.

Item 0450-111-0001—For transfer by the Controller to the Trial Court Trust Fund.
I reduce this item from $890,370,000 to $885,870,000.

I am reducing this item to conform to the actions I have taken in Item 0450-101-
0932,




Ch. 50 — 668 —

Schedule
(1) Burbank-Glendale- Pasadena Air-

port Flight Path: Residential

Acoustic Treatment Program ........ 400,000
(2) Hawaiian Gardens RDA and Cham-

ber of Commerce: Computer Drop-

Amount

In Center..oouvuerireveernrivenrensansinneens - 200,000 -

9210-117-0001—For local assistance; Local Government

Financing, Local Services....c...cooeiviumiieriinniiininnnnns
Schedule:
(1) Imperial County: Purchase of two

620,000

AMDbUIANCES ...cevvveiereeiireenriereaaneens 120,000

(2) Ventura County: Assist in the fund-
ing of the construction of two job
training centers at community col-
IegeS. it 500,000

9210-118-0001—For local asswtance Local Government

FInancing ......ccoeveveniiininiiociveninnsnsnvins e e snnaes
For allocation by the Controller to local jurisdictions
pursuant to a statute enacted during the 1999-2000
Regular Session. Fifty percent of this appropriation
shall be allocated to cities, counties, and city and
counties on a per capita basis, and fifty percent of this
appropriation shall be.allocated to cities, counties,
city and counties, and special districts pursuant to a
statute which provides one-time Educational Rev-
enue Augmentation Fund relief.

9210-119-0001—For local assistance, Local Government

Financing, LAFCO Study ................ e

Provisions: - .

1. The funds appropnated in th1s 1tem are for allo-
cation by the Controller to the County of Los An-
geles Local Agency Formation Commission for
the purposes of conducting a succession study for
the San Fernando Valley.

9210-295-0001—For local assistance, Local Government

Financing, for reimbursement, in acc¢ordance with

150,000,000

1,800,000

the provisions of Section.6 of Article XHI B of the
California Constitution or of Section 17561 of the .

Government Code, of the costs of any new program
or increased level of service of an existing program
mandated by statute or executive order, State Con-

tloller "

Schedule:

(1) 98.01.048.675-Test Claims and Re-
imbursement Claims (Ch. 486,
Stats. 1975)..cccviiiiiiiiiiirniciieniinenn 2,955,000

6,001,000




Item

— 669 —

(2) 98.01.064.186-Open Meetings Act
Notices (Ch. 641, Stats. 1986).......

(3) 98.01.084.578-Filipino Employee:
Surveys (Ch. 845, Stats. 1978) ...... ’

(4) 98.01.088.981-Lis Pendens (Ch.
889, Stats. 1981)....cccicvnvieniniviennnnn.
(5) 98.01.098.084-Proration of Fines
and Court Audits (Ch. 980, Stats.
1984) ciieiiiiiiiiciirri e
(6) 98.01.099.991-Rape Victim Coun-
seling Ctr. Notices (Ch. 999, Stats.
1991) it e
(7) 98.01.128.180-Involuntary Lien
Notices (Ch. 1281, Stats: 1980).....
(8) 98.01.160.984-Domestic Violence
-Information (Ch. 1609, Stats
1984) it e
(9) 98.01.133.487- CPR Pocket Masks
(Ch. 1334, Stats. 1987) ......
Provisions: - -

2,896,000

150,000
0

1. Except as provided in Provision 2 below, alloca-

tions of funds provided in this item to the appro-

priate local entities shall be made by the State

Controller in accordance with the provisions of"

each statute or executive order that mandates the

- reimbursement of the costs, and shall be audited

to verify the actual amount of the mandated costs:
in accordance with subdivision (d) of: Section

+17561 of the Government Code. Audit adjust-

ments to prior year claims may be paid from this
item. Funds appropriated in this item may be used
to provide reimbursement pursuant to Article 5
(commencing with Section 17615) of Chapter 4 of

Part 7 of Division 4 -of Title 2 of the Government

Code.

. Pursuant.to Section .17581 of the Government :

Code, mandates identified in the appropriation
schedule of this item with an approp'riatiOnr of $0
and included in the language of this provision are
speclﬁcally identified by the Legislature for sus-
pension during the 1999-00 fiscal year:

(a) Filipino Employee Surveys (Ch. 845, Stats.

. 1978) .
(b) Lis Pendens (Ch 889, Stats. 1981)
(c) Proration of Fines and Court Audits (Ch. 980,
Stats. 1984) ‘

Ch. 50

Amount




Assembly Bill No. 1740

CHAPTER 52

An act making appropriations for the support of the government of
the State of California and for several public purposes in accordance
with the provisions of Section 12 of Article IV of the Constitution of
the State of California, and declaring the urgency.thereof, to take effect
immediately.

[Approved by Governor June 30, 2000 Filed with
Secretary of State Tune 30 2000 ] B

T object to the following appropriations contained in Assembly Bill 1740.

© Item 0450-101-0932—For local assistance, State Trial Court Fundmg I am deleting
Provisions 6 and 9.

I am deleting Provision 6, which would require that any funds for salary increases
for trial court judicial officers only be distributed to those trial courts: that are unified
to the fullest extent of the law.

I am also deletlng Prov1s1on 9, whlch would requu‘e that fundlng for new tnal court

of the law.
The 56th and final eligible county has recently unlﬁed and thls language is no
longer necessary.

Item 0505-001-0001—For support of Department of, Informatlon Technology I
delete Provision 2.

I am deleting Provision 2 which would require $500,000 of the funds appropnated
in this item to be used to conduct a study that will research, analyze, and report on the
lack of access to advanced téchnologies among low-income and rmnonty communities,
otherwise known as the *“digital divide”. While a study of this issue may be merito-
rious, I am deleting this language because when it was added, $500,000, was available
for this purpose. However, this item no longer contains resources. for this study. Addi-
tionally, several national studies have been conducted on this issue.

Item 0505-101-0001—For local ass1stance,v Department of Information Technology.
1 reduce this item from $190,000 to $150,000 by deleting::

(a) Sacramento Police Department——Raclal Profiling Technology ($40,000)

Consistent with -my action in Item 2720-101-0001, which provides $5,000,000 for
grants to local law enforcement agencles that collect racial profiling data, I am deleting
the $40,000 legistative augmentatlon to the Sacrameénto Policé Departent for Racial
Profiling Technology. Since it is my intention that the grant funds be used to offset a
portion of local agency costs to report data to the Highiway Patrol, the.additional
funding provided in this item is unnecessary. :

Item 0530-001-0001—For support of Secretary for California Health: and- Human
Services Agency. I reduce this item from $2,274,000 to $1,874,000 by reducing:

(a) 10-Secretary for California Health and Human Services Agency from

$3,272,000 to $2,872,000,
and by revising Provision 1.

T am deleting $400,000 and 0.9 personnel years of the $600,000 and 0.9 personnel
years legislative augmentation to implement Chapter 990, Statutes of 1999-(SB 480)
and conduct a study regarding universal health.care coverage options. While these
resources were added for the purpose of conductmg an additional study, Chapter 990
does not require such a study. Instead, Chapter 990 requires the Agency to examine and
use the results of an existing University of California study, meet with interested
parties, and report back to the Legislature on options regarding universal health care
coverage. Given that Chapter 990 contained no appropriation and requires no addi-
tional study, $200,000 is sufficient funding for the Agency to complete the required
tasks.




Ch. 52 — 822 —

Item ‘ Amount
time grants to local law enforcement agencies for
~ purchase of h1gh-technology equlpment
2. Of the amount appropriated in this iter, the State
Controller shall allocate a minimum grant of
$100,000 to each city police chief, county sheriff,
and to the Broadmoor Policé Protection District
within the County of San Mateo, the Bear Valley
Community Services District and the Stallion
Springs Commumty Services District within Kern
County, the Lake Shastina Community Services
District within Siskiyou County, and the Kensing-
ton Police Protection and Community Services
District within Contra Costa County.
3. The balance of any remaining funds shall be al-
located to county sheriffs and city police chiefs in
.accordance with the proportlonate share of the
 state’s total population that resides in each county,
city, and city and county, as determined on the ba-
‘sis of the most recent January population estimate
developed by the Department of Finance.
9210-110-0001-~For local assistance, Local Government “
Financing ......ccveevevuenes ereerereera e raan—. reenrerenes 147,000
- Provisions: . . :
1. The funds approprlated in this item are for allo-

: cation by the Controller, by October 1, 2000, to
counties that do not contain mcorporated cities.
The allocatlon to the affected counties shall be
made in proportion to the populatlon of those
counties as of January 1, 2000. :

9210-295-0001—For local assistance, Local Government
,Flnancmg, for reimbursement, in accordance with’
the provisions of Section 6 of Article XIII B of the
California Constitution or Section 17561 of the Gov-
ernment Code, of the costs of any new program. or
increased level of service of an existing program
mandated by statute or executive order, for dlsburse-
ment by the ‘State Controller .................................. 6,072,000
Schedule: ,
(1) 98.01.048.675-Test Claims and Re-
~ imbursement: Claims- (Ch 486, "

Stats. 1975) . mciccerecriieerienen 3,023,000

(2) 98.01.064.186-Opén Meetmgs Act
Notices (Ch. 641, Stats. 1986)....... 2,896,000
(3) 98.01.084. 578-F111p1n0 Employee
Surveys (Ch. 845, Stats. 1978) ...... 0

(4) 98.01.088.981-Lis Pendens (Ch.
889, Stats. 1981)....ccceviiiiirinniininnnn, 0




Item

— 823 —

(5) 98.01.098.084-Proration of Fines

and Court Audits (Ch. 980, Stats.

1984) cceeiiieeieicreeee e ’ 0
(6) 98.01.099.991-Rape Victim Coun-

seling Ctr. Notices (Ch. 999, Stats.

1991) c.viiivirereerreerereeerenerseessesionns 153,000

(7) 98.01.128.180-Involuntary Lien

. Notices (Ch. 1281, Stats. 1980)..... 0

(8) 98.01.160.984-Domestic Violence
Information (Ch. 1609, Stats.

1984)........... eeeeaes rreseenrenearrees —— . 0
(9) 98.01.133.487-CPR Pocket Masks

(Ch. 1334, Stats. 1987)..c.ccceuvvreenen. 0
Provisions:

1. Except as provided in Provision 2 of this item, al-
locations of funds provided in this item to the ap-

propriate local entities shall be made by the State

Controller in accordance with the provisions of
-each statute -or executive order that mandates the

reimbursement of the costs, and shall"be audited

to verify the actual amount of the mandated costs
in accordance with subdivision (d) of Section
17561 of the Government Code. Audit adjust-
ments to prior year claims may be paid from this

- item. Funds appropriated in this item may be used
to provide reimbursement pursuant to Article 5
(commencing with Section 17615) of Chapter 4 of
Part 7 of Division 4 of Title 2 of the Government
Code.

2. If any of the scheduled amounts are insufficient to

provide full reimbursement of costs, the State
Conitroller may, upon notifying the Director of Fi-
nance in writing, augment those. deficient
amounts from the unencumbered balance of any
other scheduled amounts therein. No order may
‘be issued pursuant to this provision unless written
notification of the necessity therefor is provided
to the chairperson of the committee in each house
which considers appropriations and the Chairper-
son of the Joint Legislative Budget Committee or
his or her designee.

3. Pursuant to Section 17581 of the Government
Code, mandates identified in the appropriation
schedule of this item with an appropriation of $0
and included in the language of this provision are

Ch. 52

Amount




Senate Bill No. 739

CHAPTER 106

An act making appropriations for the support of the government of
the State of California and for several public purposes in accordance
with the provisions of Section 12 of Article IV of the Constitution of
the State of California, and declaring the urgency thereof, to take effect
immediately.

[Approved by Governor July 26, 2001, Filed with -
Secretary of State July 26, 2001.]

I object to the following appropriations contained in Senate Bill 739.

Item 0160-001-0001—For suppoit of Legislative Counsel Bureau. I revise this item
by deleting Provision 1.

I am deleting Provision 1 of this item, which would authorize the contintiance of a
salary differential approved by theé Department of Personnel Administration (DPA) in
1998, in spite of its termination for.all other State departments on July 1, 2001, Though
I am aware that this language would address a salary compaction problem between
supervisory and staff attorney positions at the Legislative Counsel Bureaun, it would be
inappropriate to authorize the continuation of this program for one department to the
exclusion of others. 1 am directing the DPA to work with the Legislative Counsel
Bureau on identifying.administrative solutions to this problem.

Item 0250-001-0001—For support of Judiciary. I reduce this item from
$282,689,000 to $282,394,000 by reducing:

(2) 20-Courts of Appeal from $166,633,000 to $166,588,000, and

(3) 30-Tudicial Council from ‘$74,126, 000 to $73,876,000.

I am deleting the legislative augmeritation of $45,000 for a half-time Legal Editorial
~ Assistant to post unpublished legal opimons of'the Courts of Appeal on the California
Courts Website. It is not clear that this is a priority of the Judiciary, and the need for
funds to provide this service has not been demonstrated.

I am reducing the funding for administrative support of the Equal Access Fund by
$250,000 to conform to the action taken in Item 0250-101-0001.

Item 0250-101-0001—For local assistance, Judlclary I reduce thls item from
$18,482,000 to $13,707,000 by reducing;: :

(9) 30.90-Equal Access Fund from $14,250,000 to $9,500,000, and

(10.5) 97.20.004-Local Projects from $75,000 to $50,000 by reducing the following

subschedule:
(a) Courity of San Joaquin: Child Advocacy Center and Visitation Center at
Mary Graham Children’s Shelter from ($75,000) to ($50,000).

I am reducing the local assistance funding for the Equal Access Fund by $4,750,000.
California is heading.into a difficult year with its softening economy and substantial
revenue decreases. Consequenﬂy, the General Fund expenditures in this Budget are
down 1.7 percent over the prior year. I am open to considering funding for this worthy
program in the future when the economy improves.

I am reducing thelegislative augmentation: to establish a new faclhty for the Child
Advocacy Center and Visitation Center at Mary Graham Children’s Shelter by
$25,000. This action is essential due to fiscal constrairits and hmlted resources in the
General Fund. However, I am sustaining $50,000 of this augmentatlon on a ‘one-time
basis.

Item 0450-101-0932—For local assistance, State Trial Court Funding. I reduce this
item from $2,082,060,000 to $2,081,310,000 by reducing:
(1) 10-Support for operation of the Trial Courts from $1,773,533,000 to
$1,772,783,000.
I am deleting the $750,000 legislative augmentation to establish a truancy court pilot
project in Los Angeles County, Actions related to truancy, family issues, and juvenile




Ch. 106 — 778 —

Item Amount
(96) Rancho Cordova -
Community &
Economic Devel-
opment Corpora-
tion: Rancho Cor-
dova Incorporation (50,000)
(97) Castaic Area Town
Council: Incorpo-
ration Study for the
Town of Castaic... (50,000)
Provisions: :
1. The Controller may not allocate any funds pro-
vided in this item until the Director of Parks and
Recreation does the following: (a) notifies the
Controller that he or she has determined that the
allocation is consistent with the provisions of state
law, and (b) provides the Controller with the name
and address of the recipient agency.
9210-108-0001—For local assistance, local govemment
financing, law -enforcement grants .......................... 10,000,000
Provisions: : :
1. The funds appropnated in this item are sub_]ect to
Provisions 1 to 6, inclusive, of Item 9210 106-
0001.
9210-110-0001—For local assistance, Local- Government
FINANCING vevvniirreiiniieieierrerreesieerennernsssesnssbnssansseions 147,000
Provisions: ' E
1. The funds approprxated in this item are for allo- ‘
cation by the Controller, by October-1, 2001, to
counties that do not contain incorporated; cities,
The allocation to the affected counties shall be
made in proportion-‘to the population of those
counties as of January 1, 2001.
9210-295-0001—For local assistance, Local Government
Financing, for reimbursement, in accordance with
the provisions of Section 6 of Article XIII B of the
California Constitution or Section 17561 of the Gov-
ernment Code, of the costs of any new program or
increased level of service of an existing program
mandated by statute or executive-order, for disburse- '
ment by the State Controller....- ............... eereenersanias . 6,266,304
Schedule:
(1) 98.01.048.675- Test Claims and Re-
imbursement Claims (Ch. 486, .
Stats. 1975) coeovviiineiiiiiiiiieececnen 3,119,736
(2) 98.01.064.186-Open Meetings Act
Notices (Ch. 641, Stats, 1986)...... 2,988,672




— 779 — . Ch. 106

Item ' Amount
(3) 98.01.084.578-Filipino Employee :
Surveys (Ch. 845, Stats. 1978)..... 0
(4) 98.01.088.981-Lis Pendens (Ch o
889, Stats. 1981).ccuciiiiiieiiiiinininnns 0

(5) 98. 01 098.084-Proration of Fines

and Court Audits (Ch. 980, Stats. -

1984) i -0
(6) 98.01.099.991-Rape Victim Coun—

seling Ctr. Notices (Ch. 999, Stats.

1991) it e 157,896
(7) 98.01.128.180-Involuntary Lien .
Notices (Ch. 1281, Stats. 1980).... 0

(8) 98.01.160.984-Domestic. Violence
Information (Ch. 1609, Stats:

LY YN AU S 0
(9) 98.01.133.487-CPR Pocket Masks '
(Ch. 1334, Stats. 1987) ................ -0
Provisions: ' '

1. Except as provided in Provision 2 of this item, al-

' -locations of funds provided in this item to the ap-
propriate local entities shall be made by the State
Controller in accordance with the provisions of
each statute or executive order that mandates the
reimbursement of the costs, and shall be audited
to verify the actual amount of the mandated costs
in accordance with subdivision (d) of Section
17561 of the Government Code. Audit adjust-
ments to prior year claims may be paid from this. .
item. Funds appropriated in this item may be used
to provide reimbursement pursuant to Article 5. -
(commencing with:Section 17615) of Chapter 4 of -
Part 7 of Division 4 of Title 2 of the Government.
Code.

2. If any of the scheduléd amounts are msufﬁ01ent to
provide full reimbursement of costs, the State.
Controller may, upon notifying the Directoi' of Fi- -
nance in writing, augment those deficient
amounts from the unencumbered balance of any
other scheduled amounts therein. No order may
be issued pursuant to this provision unless written

- notification of the necessity therefor is provided
to the chairperson of the commmittee in each house
which considers appropriations and the Chairper-
son of the Joint Legislative Budget Committee or
his or her designee. :




Assembly Bill No. 425

CHAPTER 379

An ict making appropriations for the support of the. government of
the State of California and for several public purposes in accordance
with the provisions of Section 12 of Article IV of the Constitution of
the State of California, and declaring the urgency thereof; to. take effect
1mmed1ately

ISTS IR SO

. [Approved by. Governor September 5, 2002. Filed w1th
Secretary of State September 5, 2002.] :

I object to the following appropriations contained in Assembly Bill 425.

Item 0450-101-0932—For local assistance, State Trial Court Fundin'g I reduce this
item from $2,069,477,000 to $2,068,677,000 by reducing:

(1) 10—Support for the operation of the Trial Courts from $1,872,495,000 to

$1,871,695,000.

Iam deletmg the $800,000 legislative- augmentatlon to increase funding for family
court services activities. Although this program is meritorious, deletion of funding for
this program expansion is necessary in light of current fiscal constraints. With this
action, $111.5 million remains to support family court services.

Item 0450-111-0001—For transfer by the Controller to the Trial Court Trust Fund.
I reduce this item from $1,108,568,000 to $1,079,568,000. =

I am deletmg the $800,000 legislative augmentation to increase funding for family
court services activities to conform to the action taken in Item 0450 101-0932.

I am reducing this transfer by $28,200,000 on a one-timie basis. This is a technical

- adjustment consistent with the January 10 proposal to reduce the 2001-02 transfer by

this amount. Since the transfer to the Trial Court Trust Fund for fiscal year 2001-02
was inadvertently not reduced, this action is necessary and will still provide sufficient
resources in the Trial Court Trust Fund to meet the level of appropnatlon provided in
this act for 2002-03.

Ttem 0860- 490—Reappropnat10n, Board of Equahzatlon I revise thls item from
$639,000 to $339,000 as follows:

“Notwithstanding any other provision of law;.as of June 30, 2002; the unencum-
bered balance of the appropriation, not to exceed $635;000 $339,000, provided in the
following citations are reappropriated until June 30, 2003, upon yeview and approval
of the Department of Finance for (1) preliminary plans, working drawings, or construc-
tion of any project for the alteration of a state or leased facility to facilitate the tran-
sition of new Board of Equalization members; and (2) the upgrade of one of the two
CEA 1 allocations to the CEA 2 level in each of the elected Board Member offices to
recognize the increased level of duties and responsibilities required.

0001—General Fund .

(1) Item 0860-001-0001, 10000068-Personal serv1ces, Budget Act of 2001 (Ch.

106, Stats. 2001)
(2) Item 0860-001-0001, 300000668-Operating Expenses and Equ1pment Budget
Act of 2001 (Ch. 106, Stats. 2001)"

I am deleting $300,000 of the $639,000 reappropnatlon, which was for the purposes
of facility upgrades for i incoming Board members and upgrades of Board member posi-
tions. My reduction will enable $300,000 to revert to the General Fund "

Ttemn 0954-101-0001—For local ass1stance, Scholarshare Investment Board I revise
this item by deleting Provision 2.

I am deleting Provision 2, which states legislative intent to delay payments for Sth
and 10th grade awards for the Governor’s Scholars Program by one year. Current law
requires that awards be provided to all students who meet the criteria for an award
under this program. Therefore, this language expresses intent to enact a substantive
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Item Amount
The allocation to the affected counties shall be
made in proportion to the population of those
counties as of January 1, 2002. ‘
9210-295-0001—For local assistance, Local Government
Flnancmg, for reimbursement, in accordance with
the provisions of Section 6 of Article XIII B of the
California Constitution or Section 17561 of the Gov-
ernment Code, of the costs of any new program or
increased level of service of an existing program
mandated by statute or executive order, for disburse-
ment by the State Controller............... e 3,000
Schedule: : .
(1) 98.01.048.675-Test Claims and Re-
imbursement Claims (Ch. 486,

Stats. 1975) weuvieiiiireiieieeirieevaeerns 1,000
(2) 98.01.064,186-Open Meetings Act

Notices (Ch 641, Stats. 1986)...... . 1,000
(3) 98.01.084.578-Filipino Employee -

Surveys (Ch. 845, Stats, 1978)..... 0
(4) 98.01.088.981-Lis Pendens (Ch. :

889, Stats. 1981)...cccccuviirininnnieninnn -0

(3) 98.01.098.084-Proration of Fines

and Court Audits (Ch. 980 Stats.

1984) cuiveieeeeiieeeeereeeeeeevierenere s , 0
(6) 98.01.099.991-Rape V1ct1m Coun-
' seling Ctr. Notices (Ch. 999, Stats.

1991) .t 1,000
(7) 98.01.128.180- Involuntary Lien : '
Notices (Ch. 1281, Stats. 1980)... : 0

(8) 98.01.160.984-Domestic Vlolence
Information (Ch 1609 Stats

1984) ........................................... 0
(9) 98.01.133.487- CPR Pocket Masks

(Ch: 1334, Stats. 1987) ...cccccvuene.n. 0
Provisions: - ° ‘

1. Except as provided in Provision 2 of this item, al-
locations of funds provided in this item to the ap-
propriatelocal entities shall be made by the State
Controller in accordance with the provisions of
each statute or executive order that mandates the
reimbursement of the costs, and shall be audited

to venfy the actual amount of the mandated costs
in accordance with subdivision (d) of Section
17561 of the Government Code. Audit adjust-
ments to prior year claims may be paid from this
item. Funds appropriated in this item may be used
to provide reimbursement pursuant to Article 5
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Pr

Court of Appeal Third Dlsmct, California.

DEPARTMENT OF FINANCE, Plaintiff and
Appellant,
v.
COMMISSION ON STATE MANDATES,
' Defendant and Respondent.
Kem High School District et al., Real Parties in
Interest and Respondents.

No. C037645.

July 17, 2002.

Two school districts and one county filed a test
claim with the Commission on State Mandates for a
determination of whether two state statutes
constituted reimbursable state mandates. The
Commission determined they were. State, through its
Department of Finance, brought an administrative
mandate proceeding to review -the Commission's
decision. The Superior Court, Sacramento County,
No. 00CS00866, Ronald B. Robie, J., denied petition.
State appealed. The Court of Appeal, Davis, Acting
P.1., held that: (1) the statutes concerned "programs"
within meaning of state mandate laws; (2) statutes
specified a "higher level of service for an existing
program,” within meaning of state mandate laws; but
(3) to determine whether statutes created a
“mandate," Commission was required to consider
whether test claimants had a reasonable alternative or
a true choice not to participate in the educational
programs at issue, not whether they were legally

compelled to do so; abrogating County of Contra
Costa v. State of California, 177 Cal.App.3d 62, 222

Cal.Rptr. 750.

Reversed and remanded.

*448 Bill Lockyer, Attormey General, Manuel M.

Medeiros, Senior Assistant Attorney *449 General,
Andrea Lynn Hoch, Louis R. Mauro and Leslie R.
Lopez, Deputy Attomeys General, for Plaintiff and
Appellant.

Camille_Shelton, Sacramento, for Defendant and
Respondent. :

Jo_Anne Sawyerknoll, Sacramento, and Jose A.
Gonzales, San Diego, for Real Party in Interest and
Respondent San Diego Unified School District.

No appearance by Real Parties in Interest. and
Respondents Kern High School District and County -
of Santa Clara.

DAVIS, Acting P.J.

The question in this appeal is whether two state
statutes—requiring local school site councils and
advisory committees for certain educational programs
to prepare and post an agenda for their meetings and
to provide for public comment on agenda items-- .

. constitute a reimbursable state mandate under article

XIII B, section 6 of California's Constitution. We
agree with the trial court that these statutes specify a
"higher level of service” under state mandate
principles. [FN1] We also agree with the trial court
that a state mandate is not limited to situations of
legal compulsion. We construe state mandate as
also extending to situations where the local
governmental entity has no reasonable alternative to
the state scheme, or has no true choice but to
participate " in it. The Commission on State -
Mandates (the Commission) did not consider these
issues. We will therefore remand this matter to the
Commission for it to determine whether the test
claimants have a reasonable alternative or a true
choice not to participate in the ¢ducational programs
at issue, and thus a reasonable alternative to paying
the higher costs associated with the higher level of
service specified in the two challenged statutes. In
light of this remand, we will reverse the trial court's
judgment that upheld the Commission's decision -
finding a state mandate..

FNI. California Constitution, article XII[ B,
section 6; Government Code section [7514.

BACKGROUND

‘[1] In 1978, California voters adopted Proposition
13, which added article XIII A (Article XIII A) to the
state Constitution. This measure limits the power of
state and local governments to tax._[FN2] In 1979,
the state voters added article XIII B to the

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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Constitution (Article XIII B). This measure limits
the power of state and local governments to spend..
[EN3] These two constitutional measures work in
tandem; “their goal is to protect California residents
from excessive government taxation 'and spending.

FN2. California Constitution, article XIII A;

see County..of San Diego v.. State of
California (1997) 15 Cal4th 68, 80, 61
Cal.Rptr:2d 134, 931-P.2d 312 (County of
.San-Diego). -

- EN3. See County of San Diego, supra, 15
. Cal.4th at page 81, 61 Cal. Rpir 2d 134, 931
P2d 312.

FN4.: C'oum;v of San Diego, supra, 15
Cal.4th at page 81, 61 Cal.Rpir.2d 134,931
P2d 312. -

[2] Article XTIl B includes section 6 (section 6 or
- Article . XIII B, section :6), which sets forth the
concept-of - reimbursable  state mandates. With
certain® exceptions not relevant here, section’ 6
provides: "Whenever ‘the Legislature or any state
agency mandates a new .program or higher level of
service on any local government {"local govemment"
includes school districts], the ‘state shall provide a
subvention ~of funds to reimburse such local

government --for the  costs of such program or -

increased level of service..." _[FN5] "Section 6
recognizes that articles XIII A and XIII B severely
restrict the taxing and spending-*450 powers of local
governments. [Citation.] Its purpose is to preclude
the state from shifting financial responsibility for
carrying out governmental ~functions to local
‘agencies, which are 'ill equipped' to assume increased
financial responsibilities" in light of Artlcles X1 A
and XI1II B. J[FN6]

FNS.- Article XIII B, section: 6; see also
Article X111 B, section 8, subdivision (d). -

-FN6. County of San Diego, supra, 15

Cal.4th at page 81, 61 Cal.Rpir.2d. 134,931 .

P.2d 312,

[3] A reimbursable state mandate does not equate to
any "additional cost" that a state:law may require a
local government to bear. [FN7] The reimbursable
mandate arises only when the state imposes on a local
government a new program of govemmental services
or an mcreased level of service under an exxstmg

program. | |

FN7. Countv of Los Angeles v. State of
California (1987) 43 Cal.3d 46, 55-57, 233
Cal.Rpir. 38,2729 P.2d 202 (County of Los
Angeles ); City of El Monte v. Corithission
on State Mandates :(2000) 83. Cal. App.4th
266, 271. 99 Cal Rpir.2d 333 LC'ltv of EI

. Monte )

FN8. City of El Monte, supra_ 83
Cal.App.4th at _page 277. 99 Cal.Rptr.2d
- 333; see Lucia Mar Unified School Dist. v.
Honig (1988) 44 Cal:3d 830, 835, 244
Cal.Rptr. 677, 750 P.2d 318 (Lucia Mar );
see also County of Los Angeles, supra, 43
‘Cal.3d at page 56, 233 Cal.Rpir. 38, 729

.In the Government Code, 'the Legislature  has set

forth the procedure for determining whether a state
law imposes state-mandated ‘costs on a school district
or other local agency under Article XTIT B, ‘section 6. .

‘[FN9] Pursuant to that procedure, two school districts

(San Diego Unified and Kern High) and one' county
(Santa Clara) filed a "test claim" with the
Commission. _J[FN10] Kemn High and Santa Clara
did not appear in the trial court preceedings, and we
will refer to the test claimants as such or snmply as
San Diego Umf ed. :

FN9. Government Code section 17500 et .
seq.; Kinlaw v. State of California (1991)
54 Cal.3d 326, 331-333, 285 Cal. RDtT 66
814 P.2d 1308 (Kinlaw )

ENI10. Government Codeé - sections 17521
17551 subdivision (a).

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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The test claim concerned two statutes: Government
Code section 54952; as amended by Statutes 1993,
chapter 1138 (this measure operated from April 1,

1994 to July 21; 1994, for the school site councils

and advisory. committees at issue¢ here); and
Education Code section 35147, as added by Statutes
1994, chapter 239, as an urgency measure (effective
from July 21, 1994, onward, for those councils and-
committees). These two statutes will be referred to
“as the Test Claim statutes or the two Test Claim
statutes.

The 1993 amendment to Govemment Code section
54952 redefined the "egislative body" that must
comply - w1th the open meeting requirements of the
Ralph ‘M. .Brown Act (the Brown Act), [FN11]
including the requirement imposed by Government
Code section 54954.2 to prepare and post an agenda.
As amended by the 1993 legislation, section 54952
provides:in relevant part:

11. See Government Code section
54950.5. -

"As used in this chapter, 'legislative body’ means:

~ "(a) The governing body of a local agency or any
other local body created by state or federal statute.

"(b) A commission, committee, board, or other body

of a local agency, whether permanent or temporary,
decisionmaking or- advisory, created by charter,
ordmance resolution, or formal aotlon of a legislative
body....

Education Code _section 35147 requires nine

designated school site ‘councils and advisory
committees to comply with certain notice, agenda,
-and public comment requirements, but otherwise
exempts them *451 from the Brown Act and other
open meeting acts. .. Section 35147 specifies in
relevant part: ” :

"(a) Except as specified in this section, any meeting
of the councils or committees specified in subdivision
(b) is exempt from the provisions of this -article, the
Bagley-Keene Open Meeting Act ..., and the Ralph
M. Brown Act....

"(b) The councils and schoolsite advisory
committees established pursuant to  [Education

" Code] Sections 52012, 52065;52176, ‘and 52852, "

subdivision-(b) of Section 54425,-Sections 54444.2,
54724, and 62002.5, and committees formed pursuant
to Section 11503 or [former] Section 2604 of Title 25
of the United States Code, are subject to this section.

"(c) Any meetihg held by a council -or committee
specified in subdivision. (b) shall: be open to .the

* public and any member of the public shall;be:able to

address the council or committee during the meeting
on any item within the subject matter jurisdiction of
the council or commitiee.  Notice of the meeting
shall be posted at the schoolsite, or other-appropriate
place accessible to the public, at least 72 hours before
the time set for the meeting. The notice shall specify
the date, time, and location of the meeting and
confain an agenda describing each item of business to
be discussed or acted upon. The council or
committée may not take any action on any:item of
business unless that item appeared on the posted
agenda or unless the council or committee members
present, by unanimous vote, find that there is a need
to take immediate action and that the need for action
came to the attention of the council.or commitiee
subsequent to the posting of the agenda: Questions .
or brief statements made at a meeting by members of -
the council, committee, or public that do not have a -
significant effect on pupils or employees in. the
school or school district or that can be resolved solely
by the provision of information need not be described
on an agenda as items of business. If a council or- -
committee violates the procedural . meeting -
requirements of this section and upon demand of any-.
person, the council or committee shall reconsider the -
item at:its next meeting, after allowmg for puth'
input on- the item.

"(d). Any materials provided to a schoolsite council-
shall be made. available to any- member of the public

~ who requests the.materials pursuant to the California

Public Records Act...."

The nine school site councils and advisory
committees specified -in Education Code section
35147, subdivision (b), were, save ' for one,
established by statutes enacted in the 1970's and
1980's as part of the following programs: the School
Improvement Plan (a-general program that disburses
money across all aspects of school operation and
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performance; Educ.Code, § § 52012, 52015); the
Native . - American Indian Education Program
(Educ.Code, . § _.52065);  the Chacon-Moscone

Bilingual-Bicultural Education Aot of 1976 -
(Educ.Code, §.§ 52160, 52176); the School-Based -

- Program -Coordination Act (to coordinate various
- categorical aid programs; Educ.Code, § § 52850,
52852); the McAteer Act (compensatory education
program--for. -programs - beyond regular education
program; Educ.Code, § § 54403, 54425, subd. (®));

" the migrant- education program (Educ.Code, §

54444.2);- the School-Based Pupil Motivation and
: Mainfenance Program-and Dropout Recovery Act (to
address truancy and dropout issues; Educ.Code. § §
54720, 54724); the Program([ ] to Encourage Parental

Involvement (Educ.Code, § -11503,- enacted- 1990);

and the federal Indian Education Program (sée former
25 US.C. §- 2604 now. see 20 YU.S.Cx S 7801 et

‘seq. )

*452 In the test claim, San Diego Unified alleged
that the Test Claim statutes imposed certain open
meeting requirements on these school site councils
and advisory committees, constituting reimbursable
state mandates. The Comuhission agreed. It found
the statutes constituted reimbursable ‘state mandates
for the costs-of preparing specified ‘meeting agendas,
posting those agendas, and providing the opportumty
for the public to address agenda items.

Pursuant to Government Code section 17559, the
state Department of Finance (the State) brought an
administrative -mandate proceeding to review the
Commission's - decision._[FN12] The trial court
agreed with the' Commission, stating: "Two primary

issues are raised in this matter. The first issue is ™

whether the 1993 amendments to the Brown Act [i.e.,
to Government Code section 54952] and the 1994
enactment of ... section 35147 mandaté a  new
program. or higher level of service. ~ The Court
concludes that they do. The second issue is whether
a reimbursable state mandate is created only when an-
advisory council or committee which is‘subject to the
Brown Act is required by.state law. = The Court

. concludes-that it is not.- {{ ] The petition for writ of -

mandate is. DENIED "-

FN12. Govemment ‘Code _section 17559
subdivision (b)

These are the two' issués before us as well.
Governmnent Code section 17559 requires that the

trial court réview the Commission's decision under
the substantial evidence standard; where the trial
court applies this standard, we are generally confined
to inquiring whether substantial evidence supports
that court's decision._ [FN 131 However, we
independently *“review " the trial - court's "legal
conclusions about the meaning and’ effect of
constitutional and statutory provisions." [FN14]

+ 'EN13. City of San Jose v. Staie of C'al_ifdr'n_iq
(1996) 45 Cal.App.4th 1802, 1810, 53
Cal.Rptr.2d 521 (City of San Jose ).

FEN14. City of San Jose_ supra, 45
Cal.App.4th at page 1810, 53 Cal.Rptr.2d
521

' DISCUSSION
1. New Program or ngher Level of Service for an
Existing Program

[4][5] A reimbursable state mandate is created only
when the state’“"mandates” a "new program" or a
"higher level of service" for an existing program on
any local government, including.a school district.
[FN15] “Program" has its commonly understood
meaning: @'program carries out- "the govemmental
function of providing services to the pubhc" or it is
a law "which, to implement a state' pohcy, lmpose[s]
unique requirements on local governments and do[es]
not apply generally to all residents and entmes in the

state." [FN16]

FNI5. Article XTI B, sections 6, 8,
subdivision (d); Government Code section.
17514; Lucia Mar, sypra 44.Cal.3d at page

835,244 Cal.Rptr. 677. 750 P.2d 318: Q{z "
of El Monte,_supra, 83 Cal. ADp 4th at'page

277,99 Cal.Rptr.2d 333.

EN16. County of Los Angeles, supra, 43

Cal.3d at page 56, 233 Cal. RDtr 38, 729
P.2d202.
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In this part of the opinion, we address the issue of
whether. the two Test Claim statutes reflect a "new
program" or a "higher level of service" for an. exnstmg
program. In the next part; we confront the issue of
whether the two statutes. "mandate" the program

services. : e RIS

The parties spend con31derab1e tlme on whether the
school site councils and advisory bodies were
"legislative bodies" subject to the Brown Act before
the Test Claim statutes, and thus whether the. Test
Claim statutes involve a "new program." *453 We
need not resolve this matter. Even assuming the
school ‘site councils and advisory committees were
subject to the Brown Act before the advent of the two
Test Claim statutes these two statutes reflect a
"higher level of service" for emstmg programs.

[EN17]

FNI17. Atticle XU B. . section 6
Government Code section 17514; see City

of El Monte, supra, 83 Cal.App.4th at page

277, 99 Cal.Rptr.2d 333,

[6] As a prellmma:y matter, we note that we.are

dealing with "programs" within the meaning of the

state manda_tevlawsj_ The provision of educational .
services--as . carried. out by.the school site councils_

and advisory .committees at issue--is - certainly a
governmental program, as that term is commonly
understood. . The two Test Claim statutes, as well, set
forth unique. requirements on local government
(school dlStI‘thS) to further the state policy of open

-public meetings; these reqmrements do not apply

generally to residents and entities in the state.

On the issue of "higher level of service," the 1993
legislative package that redefined "legislative body"
for Brown Act purposes_ in section 54952 also
repealed a Brown Act statute that applied to advisory
bodies of local ‘agencies, mcludlng advisory bodies of
school dlstrlcts [FN18] The repealed Brown Act
statute was Government Code section 54952.3; as
enacted, it provided in relevant part:

FN18. Statutes 1993, chapter 1138, sections
3, 5, pages 6387-6388; see Government
Coade section 54951.

"As used in this chapter 'legislative body" also
includes any advisory commission, . advisory

.committee or advisory body of a local: agency, .
. created by charter, ordinance, resolution, or. by any-
.Similar formal action of a governing body of a local-

agency.

"Meetings of such advisory. commissions;
committees or bodies ... shall be open and public, and
notice thereof must be delivered personally or by

mail at least 24 hours before the time.of such meeting

to each.person who. has requested, in wrmng, natlce
of such meetmg -

"If the advxsory commission, committee or body

elects to provide for.the holding. of regular meetings;: -

it shall provide by bylaws, or by whatever other rulé
is utilized by that advisory.body for the conduct of its
business, for the time and place for holding such
regular. meetings. ~ No other notice of regular
meetmgs is reqwred _[M

EN19. Former Govemment Code section
54952.3 (added by Stats.1968, ch. 1297, §
1, p. 2444 [note: amended nonsubstantively
‘by Stats.1975, ch. 959, § -7, p. 2241, and by
Stats.1981, ch. 968, §. 26, p. 3694]) italics
added

‘

The State concedes that all: of the school "site
councils.and advisory committees- at issue here are
advisory bodies.. This is borne out by their similar
treatment as advisory entities within. Educatnon Code
section 35147.

- The two Test Claim statutes reﬂect;a higher level of

service for the ‘existing .programs served by these
councils and. committees than what former
Government Code section 54952.3- specified, - The"

Test Claim statutes require that meeting agendas be.- .

prepared and posted at least 72 hours before . the -
meeting, and that the.public be allowed to address

agenda items. [FN20] These requirements are above = -

*454 those specified in the italicized portions of
former Government Code section 54952.3, set forth
ante.  No party has disputed: that the increased
amount of costs involving this higher level of service
is significant and surpasses the statutory minimum
cost mandate set forth in Govemnment Code section
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FN20. See Government Code section
54954.2, imposing such - Brown Act
requirements on the advisory bodies at issue
here from April 1, 1994 to July 21, 1994;
see also Education Code section 35147,
imposing such requirements on these
advisory bodies from July 21, 1994, onward.

We conclude that the Test Claim statutes specify a
_"higher level of service" for existing programs. We
now tumn to the thornier issue: whether these two
statutes "mandate" a higher level of service.

2. "Mandate” a Higher Level of Service

[7] For there to be a reimbursable state mandate
here, the Constitution and Government Code require
that the Test Claim statutes "mandate" a higher level

of service. [FN21]

CFN21. Article XIII B, section 6;

Government Code section 17514.

The State argues that the school site councils and
advisory committees referred to in the Test Claim
statutes serve categorical aid programs that school
districts participate in either voluntarily or as a
"condition: to teceive state or federal funds. From
this, the State concludes that, as a matter of law,
where a school district participates in a state statutory
program voluntarily or:conditionally, the State may
impose reasonable requirements on the district
without providing a reimbursable state mandate,
because the State has not legally mandated such
program participation.  While the State's position
looks strong on the surface, there are cracks in its
foundation. B

The State's position finds support in a 1984 appellate )

court decision, City.of Merced v. State of California.
[FN22] The question there was whether a new state
statute that required compensation for - business
goodwill in local eminent domain proceedings

constituted a reimbursable state mandate under - -
statutory law. The court said no, reasening "that -

whether a city or county decides to exercise eminent

domain is, essentially, an option of the city or qodnty,
rather than a mandate of the state. The fundamental
concept is that the city or county is not required to
exercise emingnt domain..,. Thus, payment for loss of
goodwill is not a state-mandated cost." [FN23]

FN22. City of Mefced v. State of California
(1984) 153 Cal.App.3d 777, 200 Cal.Rptr.
642 (City of Merced). *

FN23. .Cirv of Merced, supra, 153
Cal.App.3d at page 783, 200 Cal.Rptr. 642.

Two months after City of Merced, this court, in City
of Sacramento v. State of California (Sacramento 1),
[FN24] employed sitnilar reasoning. The question in
Sacramento I was whether a state law requiring local
public employees to be covered by the state
unemployment - insurance --law constituted a state
mandate under " Article XIII' B, section 6,” and
statutory law._[FN25] The State asserted that it was
only complying with a federal requirement rather

* than imposing a state mandate. [FN26] The federal

component -of the unemployment insurance system
induced: states to cover local public-employees, by
making the states incur -substantial - political and
economic *455 detriment for niot doing so._[FN27]
We looked at the definition of a federal mandate ‘in
Article XIII B, section 9, subdivision (b), ‘which
directs compliance. "without -discretion" or "which’
unavoidably makefs] . the provision of existing
services more costly" (costs of federal mandates are
not within Article XIII B's spending.limits for state
and local governments). - A federal mandate, we
reasoned, is one in which the mandated governmental
entity "has no discretion to refuse." _[FN28] We
concluded that- while it was economically and
politically -detrimental -for the State not to comply
with the federal law, the State still had the legal
discretion ‘not to- do so; however, the local
government had no discretion whether -to comply
with the state statute. - [FN29] Thus, the state statute
constituted a reimbursable state mandate.

FN24. City of Sacramento v. Slate of
California (1984) 156 Cal.App.3d 182, 203
Cal.Rptr. 258 (Sacramento I ): “see also
County _of Contra _Costa _v."_State _of
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- California (1986) 177 Cal.App.3d 62,.79-
80, footnote 10, 222 Cal.Rptr: 750 (Coungg
oLContra Costa).

FN25. Sacramento 1, supra, 156 Cal.App.3d
at page 186. 203 Cal.Rptr. 258.

FN26. Sacramento I, supra, 156 Cal.App.3d
. atpage 186, 203 Cal.Rptr. 258.

' FN27.Sacramento I supra, 156 Cal.App.3d
. atpage 187, 203 Cal.Rptr. 258.

FN28. Sacramento I supra, 156 Cal.App.3d

at page:197, 203 Cal.Rptr. 258.

EN29. Sacramento I supra, 156:Cal.App.3d
at pages 196-197,-203‘Cal.Rptr. 258.

. In 1986, in County of Contra Costa, this court -

agreed with City_of Merced that the state ‘statute
.requiring the payment of business goodwill: in
eminent domain proceedings: did not constitute a
state-mandated cost. .[FN30]- We: noted that "we
employed analogous. reasoning :in [Sacramento .I}."
[FN31] We -characterized Sacramento I as follows:
"There the city contended that a state law requiring
public employees to be covered 'by. the state
unemployment insurance law constituted a state

. mandate.:  The state countered that it was only

complying with a federal réquirement.... We ‘noted
that federal law provided financial incentives and that
it would have beén politically unpalatable for the
state to rtefuse to extend -coverage: to: public
employees, but nonetheless the decision was optional

with the state.... The same reasoning applies: here:’

the decision to proceed in eminent domain is optional

with the local government: Since the state does not -

mandate -that the. local agency incur the costs. it
claims, the agency is not entitled to reimbursement
from the state." [FN32]

FN30 County of Contra Cosla, subrg 177
Cal.App.3d at pages.79- 80 & footnote: 10,
222 Cal.Rptr. 750.

FN31. County of Contra Costa, supra, 177
Cal.App.3d at_page 79. footnote 10, 222

Cal.Rptr. 750.

EN32. County of Contra Costa, supra, 177
Cal.App.3d at pages 79- 80, footnote 10
222 Cal.Rptr. 750.

In 1990, the state Supreme Court, in City of
Sacramento v. State of California (Sdcramento Il ),

[FN33] rejected our reasoning in Sacramento I The

issue of state mandate in Sacramento II was the same-
as in Sacramento 1, and again implicated the question’
of federal mandate. [FN34] Sacramento II did not
directly review Sacramento I, but involved litigation

arising from.a Sacramento I remand. [FN35]

FN33. City of Sacramento v. State of
California (1990) 50 Cal3d 51, 266
Cal.Rptr. 139, _785 P.2d 522 (Sacramento II

)

FN34. Sacramento II, supra, 50 Cal.3d at
pages 57, 70, 266 Cal.Rptr. 139, 785 P.2d
322, :

FN35. Sacramento II. supra,_ 50 Cal.3d at
pages 59-60, 266 CalRptr. 139, 785 P.2d
522; - see Hayes v. Commission on State
Mandates (1992) 11 Cal.App.4th 1564,
1581, footnote 8..15 Cal.Rptr.2d 547 (Hayes

et

As in Sacramento I, the argument in Sacramento Il

- supporting a narrower view of mandate was that the

words "without discretion" and "unavoidably” in the
Article XIII B, section 9, subdivision (b) definition of

- federal mandate require that there be clear legal

compulsion for there to be a *456 federal mandate.
[FN36] The argument supporting a broader view of -
mandate- countered that the consequences of
California's failure to comply with the federal "carrot
and stick"™ scheme were so substantial that the state
had no realistic "discretion" to refuse, and thus there
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was a - federal mandate - because of practical

compulsion. JFN371

| FN36. Sacramento 1I,_supra, 50 Cal.3d at -

. page 71..266 Cal.Rptr, 139, 785 P.2d 522.

FN37: ‘;S'acramento II supra, 50 Cal.3d at
page 71, 266 Cal Rptr. 139, 785 P.2d.522.

The Sacramento 1I court adopted the broader view: of

mandate, disagreeing with our adoption of the
narrower view in Sacramiento.1. In doing so, the high
court noted that the vast bulk of cost-producing
federal influence on state and local government is by
* inducement -or--incentive- rather- than: by direct legal
- compulsion._[FN38] The .court noted that "certain
regulatory standards imposed ' by the federal
government under ‘cooperifive federalism' [i.e.,

federal-state- carrot and stick]-schemes are coercive-

on the states:and localities in every practical sense."
{FN39] .The test for determining whether there is a
federal mandate, Sacramento II concluded, is

whether “compliance - with federal standards "is a.

matter -of true.choice," that is, whether participation
in the federal program "is truly voluntary." _[FN40]
Sacramenito Il went on to say: “Given the variety of
cooperative -federal-state-local programs, we “here
attempt no final test for ‘mandatory' versus 'optional’
compliance with federal law. -~ A determination in

" each case must depend on such‘factors as the nature

~and purpose of the federal program; whether its
design suggests an intent to coerce; when state
and/or local participation began; the penalties, if any,
assessed for withdrawal or refusal to participate or
comply; and any other legal and practical
consequences of nonparticipation, noncomphance or
withdrawal." | 41]

' FN38. Sacramento Il supra, 50 Cal3d at
page 73, 266 Cal.Rptr. 139, 785 P.2d 522.

FN39. Sacramento II, supra, 50 Cal3d at
pages_73-74, 266 Cal.Rptr. 139, 785 P.2d
522.

FN40. Sacramento I supra, 50 Cal.3d at

page 76, 266 Cal.Rptr. 139, 785 P.2d 522;
see also Hayes, supra, 11 Cal.App.4th at
pages 1581- 1582, 15 Cal.Rptr.2d 547.

St

FN41. Sacramento 11, sy;bm; 50_Cal.3d at
page 76, 266 Cal.Rptr. 139, 785 P.2d 522.

Another state’ Supreme Couirt decision that has some
bearing ‘on the question of state matiddte in terms of
legal versus practical comiptilsionis Lucia ‘Mar.
{FN42] The issues there were whether a state statute -
that required school districts to contribute pait-of the"
cost of educating. disabled ‘pupils “at “state schools
constituted a "néw' program"’for thé districts, and

_whether the districts were "mandated" by ‘the state to

make these contributions. [FN43} The argument in
Lucia Mar that there was no staté mandate ‘was that
the school districts bad the option, under anothér state
statute, to provide a local program for disabled
children, to send them to ptivate schools, or to'refer -
them to the state schools: [FN44] The- argument in
favor of a state mandate was that the districts " 'had
no other reasonable alterhative than to utilize' the

services of the state[ ] schools, as ‘they [were] the

least. expensive alternative in. educating; [disabled]
children.' " _[FN45] Since the Commission in Lucia
Mar had concluded that *457 the state statute at issue
did not specify a "new program” or "higher level of

- ‘service," it néver reached the issue -of state

"mandate " The Lucia Mar court concluded there
was a "new progfam,”-and remanded the mandate
issue to the Commission:without expllcltly resolving
whether the concept of state mandate is confined to
legal compulsion or whether it extends to practlcal
compulsion as well, _[ll\liﬂ

FN42. Lucia Mar, supra, 44 Cal.3d 830, 244
Cal.Rptr: 677 750 P. 2d 318.

'FNA43. Lucia Mar, supra, 44 Cal.3d at pages
832, 836, 244 Cal.Rptr. 677, 750 P.2d 318.

FN44, Lucia Mar, supra, 44 Cal:3d at pagé
837, 244 Cal.Rptt. 677, 750 P.2d 318.

FN45. Lilbfa Maf, stipra, ‘44 Cal3d at page
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- 837, 244 Cal;Rp_tr. 677,750 P.2d 318.

FN46 Lucza Mar supra, 44 Cal 3d at gage
836-837, 838, 244 Cal.Rptr. 677, 750 P.2d

318,

Citing Lucia Mar's mandate discussion, two

appellate - court . decisions:, have characterized the

- concept of state mandate in terms of whether the

local governmental entity :has an alternative to the
state scheme, . The first.decision, County of Los
Angeles.v, Cammtss:on on State Mandates, noted that
if "a local entity..or,_school .district- has alternatives
under the statute -other than the mandated- [cost], it

does not constitute a state . mandate." [FN47] Like .

Lucia Mar,. though,” County. of .Los Angeles "v.
Commission on State. Mandates does not say whether
these "alternatives,". for state.mandate. purposes, are
just legal altematlves or whether they .encompass
practical alternatives.as well. The second decision is
a recent decision.from this court, City of El Monte.
[FN48] We observed there that "[t]he possible
existence of reasonable alternatives ... [leaves] open
the questlon whether the [state-dlrected cost] [was]

mandated.., |£Ij49| o

- FN47. County of Los Angeles v.:Commission
-.on_State Mandates (1995) 32_Cal.App.4th
805,..818,.38 Cal.Rptr.2d 304, citing Lucia
Mar, supra,:44 Cal.3d at pages 836-837, 244

. Cal.Rptr. 677..750 P.2d 318.

" FNas. City_of El . Monte, _supra, - 83
Cal.App.4th 266, 99 Cal.Rptr.2d 333.

FN49 Cztv of El Monte supra, 83
Cal.AppAth at page 278, footnote 6. 99
Cal.Rptr.2d 333, italics addeéd, citing. Lucia
Mar. supra, 44 Cal.3d at pages 836- 837,244
Cal.Rptr. 677. 750 P. 2d 318.

[8] In line with Sacramento II's approach to mandate
and with this court's characterization of Lucia Mar in
City of El Monte. we define the concept of state
mandate to include situations where the local
- governmental entity has no reasonable alternative to

the state scheme or no true choice but to participate
in it, rather than confine the concept to direct legal
compulsion as argued by the State. Our definition
aligns with the constitutional and statutory language
relating ‘to state. mandate when viewed against the
backdrop of how the concept of federal mandate in
Article XIII B has been interpreted by our Supreme
Court. Article XIII B, section 6, as pertment states
simply that "[w]henever the Legislature or any state
agency mandates a new program or higher level of
service on any local government," the State shall pay
for that mandate. Govemment Code section 17514

. part of the statutory scheme that implements Article

XIII B, section 6, defines " '[c]osts mandated by the -

state’ " to.mean, as relevant here, "any iricreased ‘costs
which a local agency or school district is required to
incur ...-as a result of any statute ... which mandstes a
new program or-higherlevel of service of an existing -
program."_[FN50] -Although-Artiéle XII1.B defines a -
federal mandate as oné being "without discretion" or

involving: "unavoidabl -[e]" -costs,_ [FN51] our-
Supreme Court has interpreted that mandate along the

lines of whether reasonable, practical alternatives

exist to the federal directive. [FN52] Given the'less -

mandatory language surrounding the definition of <

state mandate, *458 we construe the Article:XIII B
concept of state mandate along these same:lines. -
Like the pervasive “carrot and stick" ‘approach to
federal-state relations that prompted ‘the federal
mandate interpretation, a similar approach pervades -

state-local relations, as the educational programs =

referenced in the test claim statute of Educatlon Code
section 35147 aptly illustrate.

FN50. See Government-Code section*17500.

FN5 1 Artlcle XIII B section 9 subdivision
(b).

FNS2. Sacramento II, supra, 50 Cal.3d at
pages: 70-76, 266: Cal.Rptr. 139, 785 P.2d
322,

[9] At oral argument, the State emphasized the

statutory language of Government Code section
17513 defining " ‘[c]osts mandated by the federal
government' " as including "costs resulting from
enactment of a state law or régulation where failure
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" to enact that law or regulation to meet specific federal

program or service requirements-would result in
substantial monetary penalties or loss of funds to
public or private persons in the state." (Italics
added.) The State noted that similar language does
not appear in the statutory definition of " "[closts
mandated by the state' " set forth in Government
Code_section 17514, Nevertheless, as the
Sacramento IT court .observed, Government Code
sections 17513 and 17514 merely implement the
constitutional language. of Article XIII B; the focus
of the Sacramento II's "mandate" analysis remained
on Article XIIT B,_section 9's language of "without
discretion" and “unavoidablfe]." _[FN53] In any
event, statutory language cannot trump constitutional
language nor our high court's interpretation of that
constitutional language.

FNS53. Sacramento 1I, supra, 50 Cal.3d at
pages 70-76. 266 CalRptr. 139, 785 P.2d
522: 'see Government Code section 17500.

That brings us full -circle to the State's argument
here. The State argues that, as a matter of law,
where a local govemmental entity participates in a
state statutory program either voluntarily or as a
condition of receiving funds, the State may impose
reasonable requirements on the entity without having
to pay a reimbursable state mandate. The key to this
argument is that the concept of voluntary or
conditional  participation =~ encompasses  all
participation except that which is legally compelled.
Applying this argument, then, the State notes that
.since San Diego Unified is not legally compelled to
offer the programs -for which the Test Claim statutes
“increase the agenda and public comment costs, that is
the end of the analysis--there can be no state mandate
as a matter of law. San Diego Unified may simply
discontinue these “discretionary,” "voluntary,"
"optional" programs (i.e., not legally compelled
programs) and not incur the additional costs of
posting and preparing meeting agendas, and
~ providing for public comment on agenda items,
_ pursuant to the Test Claim statutes.

However, for the reasons set forth above, we do not
construe state mandate as limited to situations of
legal compulsion. We construe it to also encompass
situations where there is no reasonable alternative or
no true choice but to participate in the state scheme.

The State's narrow view of state mandate ignores:the
realities of how  contemporary  multilevel
governments carry out much of their business.

The Commission never considered the issues
whether the test claimants have a reasonable
alternative or a true choice not to participate in the
educational programs at issue, and thus a reasonable
alternative to paying the higher costs associated with
the "higher level of service" specified in Education
Code section 35147 and Government Code section
54952. We will remand this matter to the
Commission for it to resolve these issues, because the
*459° Commission is charged with initially deciding
whether a local agency is entitled fo reimbursement
under Article XIII B, section 6. [FN54] furthermore,
the statutory procedure to implEMENT ARTICLE
X111 B, section 6, "establishes procedures ... for the
express purpose of avoiding multiple proceedings,
judicial and administrative, addressing the same
claim that a reimbursable state mandate has been

created." [FN55]

FN54. See Lucia Mar, supra, 44 Cal.3d at
page 837, 244 CalRptr. 677, 750 P.2d 318;
Government Code section 17551; see also
Government Code section 17500.

FNS5S5. Kinlaw, supra, 54 Cal.3d at page 333,
285 Cal.Rptr. 66. 814 P.2d 1308; see also
Governmeit Code section 17500 et seq.

i

DISPOSITION

The judgment is reversed, and this matter is
remanded to the Commission for further proceedings
consistent with this opinion. Each party will pay its
own appellate costs.

We concur: NICHOLSON and HULL, JJ.

122 Cal:Rpir.2d 447, 167 Ed. Law Rep. 283, 2 Cal.
Daily Op. Serv. 6362, 2002 Daily Journal D.AR.
7992 Review Granted; Previously published at: 100
Cal. App.4th 243, (Cal.Const. art. 6, s 12; Cal. Rules
of Court, Rules 28, 976, 977, 979)
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further diséussion? Hearing none, Péula,,pléaée call roll.
MS. HIGASHI: Mr. Lazar?
MR.ALAZAR:  Yes.
MS. HIGASHI: Mr. Sherwood?
MR. SHEﬁWOOD: Yes. |
MS. HIGASHI: Ms. Williamg?
MS. WILLIAMS: Yes.
* MS. HIGASHI: Mr. Miyashiro?
CHAiR MIYASHIRO: Yes.
MS. HIGASHI: Mr. Barnes?
'MR. BARNES: Yes.
"MS. HIGASHI: Forgot you.
MR. BARNES: Thank you.
MS. STONE : Thank you'very much.
CHATR MIYASHIRO: Okay. Let's move to the next
item. o | _ |
MS. HIGASHI: 'Now.ﬁp to Item 5 in your binder.
Commission Counsel Camille Shelton will present thislitem.

We have some handouts_before yQu, related to towed

this item.

MS. SHELTON: I think the claimént also has somé
hanéouts. Riéht?

MR. KAYE: Yes. Yeah.

MS. SHELTON: This test claim has been filed on

Penal Code Section 13730) as added in 19847and7amended in

o o - 35
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1995, - It's aléo been as the'Family'Codé 6228,,whiChfis

known ag the Access to Domestic Violence Reports Act of

1999. The claimant is seeking reimbursement for the

activities of preparing domestic violence incident reports

after each law enfbrceﬁent call, storing those reports for

five years, and providing, retfieving and copying the -

reports upon request by a.victim of domestic violehce.

As plead, staff recommends the Commission find

.that it'does.not.have jurisdiction over Penal Code section
13730 because the.Commission has approved two prior test

claims on the statute, as added in 1984 and 1995. That

statute required law enfofcemeﬁt agencies to develop an:
inqident feport form and report local domestic violence
infofmation té the Department of Jﬁstice on a monthly
basis. Under the parameters énd guidelines for the
program, claimapts were eligible to receive feimbﬁrsement
f§£ ﬁhe cost of writing the>reports. | |

: As indicated in the staff analysis) staff further
recommends that Ehe Commission approve ﬁamilY'Code section
6228 as afreimbursable State-mandated program for only,thér
activity of storing the report for fiveryears after it.is
completed. - (

The-additional information in front of you is the

blue sheet, which is. just the supplemental ihﬁo;mation td

clariﬁy_exactly the budget bills that suspended the Penal

36
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Code Section 13730 as originated in .1984 by Chapter 1609. -

Also, is this yellow sheet, which is part of Exhibit C,

which we noticed yesterday was not a compiete Statement of

'Decision of the 1995 Commission Decision, so we're just

trying tb complete that fecérd.
Will the parties please state your name for
record. - | | |
- MR. KAYE: iLeonard Kaye, County of Los'Angeies.
MR. BILOWIT: Wayne Biiowit on behalf of Los
Angeles County Sheriff Department. |

- MR. ANDERSON: Dirk Anderson, Department of

Finance.

MS. GEANACOU: Susan,Géanacou, Department of
‘Finance. |
| CHATR MIYASHIRO: Mr. Kaye, .will you start us
off?

MR. KAYE: ‘Thank you, Mr. Miyashiro.’

Before I beéin, I -- and again, I was busy before
the -- therhearing ih the preliminary parts, but were we

sworn in? .
'MS. HIGASHI: T did swear'in. But were you.
missing at the time? -
MR. KAYE: I think I was.
MS. HIGASHI: Then let's do it right now.

MR. KAYE: Okay. Thank you. -
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MS. KAYE: For the two witnesses for the County of
Los Angeles, pleaée raige your right hands.- . |

Do ?ou solemnly éwear or affirm that the testimdny
.which-yoque abopt to give is true and correct, based upon
your pérsonal kndwlédge‘and information or belief?

MR. KAYE: I do.

MR. BILOWIT: I do.

MS. HIGASHI: Thank you.

MR. KAYE: Tﬁank you!

Now that-we‘ve_done the preliminaries, it's my
pleasure.to be hear this morhing aﬁd to talk'about this
very, very important localriaw énforcement program. The
County concurs with Commission sféff's very detailed
analysis, finding thét storage costs are reimburséble., But

we reépectfuily disagree with staff's contention that the

cost of repairing, retrieving and copying domestic violence

incident reports are not.

The County finds thaﬁ the duties to prepare, store -
retrieve and copy section -- Family Code Section 6228
reports, we find those duties to be mandatory. Without‘all
such mandatofy duties, the. Legislature could not assure
victims access to tﬂe repofts, ﬁrecisely the problem with
the access to'Dbmestic Violence Reporfs Acts of 1999. The
Test Claim Legislatibn was intended to correct. |

And I might add that the Department of Finance, in

38
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their énrollability report on AB 403, which is the same as
the Test Claim Legisiation'chapter 1022 Statutes of 1999,

found that -- and it's on -- I believe bates'pége 373 --

found that 2.2 million of one timé cost and $440,000 in

continuing costé woﬁld'be‘imposed under this Test Claim
Legislation upon local law enforcement agepciés in ﬁhe
State of Californial |

We believe that Family Codé Sectioﬁ 6228 plainly |
requires that a domestiévparticular violence incident -

report and face sheet shall be made available to the

domestic violence victim. There are no exceptions. There

are no excuses for nQE doing so. The County has no
alternative but to prepare, in order to provide domestic
violence incident reports and face sheets. This typé of\
mandatory duty was found to be'reimbursable, and Departmént
of Finance, the Commission on State Ménaatés,'current High
School District, et al., Case Nuﬁber C037645, which I
believe you've been given a -- a Eop§ of, just to -- as --
as a courtesy to ease our citations here; |

In this - actually it's-a Commission case. The
Third District-ApﬁellaEe\Cdurt decided in their:opinioh,
issued on July 17th, 2002, on the 1ast-page on the exhibit
that's before you, that we do not construe State Mandate as
1imitéd to situations Bf legal compﬁléion; We constrﬁe it

to also encompass situations where there is no reimbursable

39
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altefnative or no true.choice but Eo participate in the
states scheme. And we certainly agree with this reasoning
aﬁd with this fesult. |

Here, we have no true choiceL no réasonabie
alternative but tb prepare in order to provide dqmeétic
viélencé'incident reports as requested by domestic violence
viétims. Also, in tﬁis case, the Legisléture, i# Family-

Code Section 6228, was careful not to gpecifically

. reference domestic violence report and face sheets in Penal

'Code Section 13730. The citation Penal Code.SectiQn 13730

is not to be found in Section 6228 of the Family.Code.
Therefore, even if Section 13730 has been made optional,

as staff suggests, or even repealed, the duty to prepare in

order to provide some type of domestic violence incident’

“report and face sheet under Section 6228 survives. And

such dufy is independent and apart;frdm the duties set
forth in.section 13%30.

Accordingly, we believe approval of the County's
claim as submitted is.required. In particular, the staff's

proposal that prepération of domestic violence incident

reports and face sheets under Section 6228, we bélieve,

should be stricken, and in its place language adopted along
the following lines. Family Code Section 6228 imposes a
new program or higher level of service and cost mandated by

the State for activity of preparing in orxder to provide

40
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requested domestic“vinlence incident reports and face
sheets.

Thank you very much.

CHAIR MIYASHIRO: Thank you.

MR. BILOWIT: " Good morning. I'm‘Sergeant Wayne
Bilowit with the Los Angeles County_sheriffs Deparnment.
I‘n here to providertwb differenﬁ perspecﬁivesl If yon
have. any questions on, one, on particularly being a -
sergeant out in nhe field, and nnswer most of YOuf
qnestions, or try to anéwer mést éf your questions
concerning domestic violence reports. Ana secondly, and

for the last four years, being the Sheriff's Legislative

Advocate up here, I, on a number of bills that became -law

dealing with -domestic violence,:have eithef appeared to
testify, or actually at the\timé'noticing'and taking some
degrees, and actually wrote one of those sections
concerning that that has becomé law. |

So I'd be more than happylto.answer any questions
concerning any of those issues. Thank you.

CHATR MIYASHIRO: Okay. Department of Finance?

MS. GEANACOU:V Thank you. . Department of Finance
supports the staff analysis on this test claim. We would
echo the staff's recommendation that this Family Code
Section 6228 does not, by its language, require the

preparation of this report. And we would also echo the

41
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sentiments of the Commission staff that the Public Records

‘Act already required much of the claimed cohduct, with the °

exception of the storage item, for which reimbursement is
recommended.
The appellant'case that Was_brought to our

attention today, Exhibit 7, I would have the Commission

note that this casé'has been accepted for review before the

California Supreme Court, and it's scheduled to be argued
May 6th of this year, which is in fust.a few-days. So the
prbposition for which it is cited is up for review before
the California Supreme Court.r

CHAIR MIYASHIRO: Questions £rom the.members?

MR. LAZAR: I just would'like to have her comment
on»Mr. Kaye's -remarks. |

MS. SHELTON: Well, first I would agree with.Miss
Geanacou. The Commission is prohibited from relying on
thig case by law. It is —?.thevSupieme Court did take
review of it} so you can't rely oﬁ the holding of the Third
District Court of Appeal in that case.

Any particular questioﬁs?, Or you want me just té
go éﬁer the.findings?'

MR. LAZAR: One more time, please.

MS. SHELTON: Okay.  We're recommending that the
Commission not find that it have jurisdiction.over the

Penal Code Section as plead because of the two prior

42-
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-Coﬁmission's decisions. The law states that administrative

agency, orice the decision is finaled, does not have the
juriediction, unless you have am express'statutory
authority to re-hear somethlng And the only etatutory
authority you have to re-hear’ somethlng is what we had on
the earlier item..'Within 30 days you can get a request for
reconsideration on something Aftet that, you eannOt

re- hear it. And then they have a statute of 11m1tatlons to
court to appeal the Commission's de0151on, and that was not
done on those two earlier cases.

So we're recommending that you find -- don't find
jurisdiction over those two statutes ae'plead. The Family
Cede section, it -- the plain language of the section
requires that the agency proVide'a copy of the domestic
violence incident report and the face sheet to the victim
upon request within a specified time period et no)charge,
and then they keep those incident feports-for five -- for a,
periods of five years after they complete the report. The
elaimant has asked for a number of activities applying to
the preparation of that report. Ana:by the plain language
of that Family Code section, it doesn't require that agency
to prepare the report. |

T do need to clarify something, though, because in
preparatlon for today s hearlng, there was a lot of

decision, a lot ‘of the clalmants and theilr writings about
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the suspernision of the domestié violence incident repoft by

~the Legislature. What was suspendéd‘was the 1984 statute.

And the Commission did also agree that the 1995 amendment

to the 1984 statute was optional, because it was the same

part of that report. . But what haS'not been plead, énd'

there is no Commission decision, is on a 1993 amendment to

13730 -- if ybu turn to-yQur Yellow copy, it'S'actually‘in'

the Commission's decision, on page ten. And it's indented .

as a quote. And it'notes'that the Commission has never
made a test claim.finding on the 1993 amendment. The 1993

amendment states Ey the plain language'that all’

'domestié-violence—related calls for aésiétance shall be

suppbrted with a written incident report as described in

Subdivision (¢), and there's never beén_a test claim

finding on that, and that has not been the suspended.

So .the preparation’of the report is not mandated,

clearly, by the statﬁtes that have been plead. Possibly

- mandated, which is. -- you know -- a subject of actually

another test claim, by this 1993 amendment, which is not
before the Commission today. B |

The activities of the providing and cobying the
report already have been required by the'California Public
Records Act. AUnderlthat, those provisions of law says an
agéncy has to provide copies of publiC»fécofdsxupon |

request, and the courts have found that a domestic violence

- 44
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instrumeﬁt report is one sédtiqn -- record that has to be
produced. And by the plain ianguage of those-sections, it
does say that Qictims of crime have -- are entitléd to
receive information relating to a -- a domestic law
enforcement call, and arrest in a description of those
circumstances.

There is a differeﬁce between this program and the
Public Records Act. One, under the.Public Records Act,
they are.ehtitled to receive a fee, or charge a fee to
anybody requesting a public record. And under Family Code,
we have to give the victim a copy of the record free of

charge. We have had case law on that issue that when a --

- when the State eliminates a fee authority, elimination of a

revenue source does not result in a reimbursablé
State-mandated program, as we've referenced by the County
of Soiano case. So'they're not entitled to that loss of a
fee authority. The actual activities required by the
statute are that activities that's -- that are also
reguired by the California‘Public Records Act. 8o there's
nothing new as far as the'activitigs are concerned.

‘So the only thing new.we found was the actual
storage of the feport for five years. And in prior law
there's ndt.an? State requirement relating to record
retention policies. And we are redoﬁmending that the

Commission approve reimbursement for that activity.
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CHATIR MIYASHIRO: Any other questions of
Commission members?

I have 'a question. Mr. Kaye,lif you might explain
your perspective on the jurisdiction of the Commission with
regard to 13730.

MR. KAYE: Well, I helieve that the Commission has

sole and exclusive jurisdictionfto determine whether a

statute igs reimbursable. And I believe that Government
Code 17581, the Leglslature has a prellmlnary authorlty to
determlne that such acknowledged mandates are optlonal and

are not -- by placing a zero in the Budget.Act -- Public

| Budget Act, therefore making it optional.

What -- what we are here before you trying to
implore is that as we don't see -- we think it's factuaily
impossible to -- for the Legislature to give the victim of

domestic violence .an ungqualified right to receive the

report, and yet view that preparation of that report as
optional. We think that that is more than a legal
curiosity. We thlnk that there is a second mandate that is

implied, and -- andrthat thas second mandate is absolutely

'reimbursable{ And in this regard, again, we -- we are not

complaining. We are trying to explain.
But knowing that this would be a -- a very big
igsue, and as I cited this Kern County case, the case that

you have before you, on March 10th, I wrote to the
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Coﬁmission‘s_Executive Director, indicating that perhaps
thié matter might be postponed until the Supreme Court
reached a leQel of finality in this matter as to the -- the
whole issue of do we have any true choice in preparing
these repofts. And again, respectfully I just.inform you
that the Commiggion's Diréctor‘informed us on March 13th.
thaf guch-an extension of time Wasrnot to‘be.grantéd;

So perhabs once. the California Supreme Court does
decide one way or the ther, it might be good at that time
to -- to make a decision. That's a -- merély a -- a
suggestion that I'm making to resolve these legal -- legal
complexities in a.more absolute way.

Thank you.

CHAIR MIYASHIRO: You might ask that question of

the Department Finance. The -- the Legislature has
sugpended this mandate for -- maybe I should ask the other
way .

Have local agencies received reimbursement for

this mandate, and that's the mandate with regard to -

. preparation of the repbrt?_ And if not, could you clarify.

the application of’the'susﬁension as I understand it, and
testify that it has been suspended? So would you clarify

how the suspension of the mandate wérked with fegard to Mf.
Leonard -- Mr. Kaye's assertion that the reports themselves

continue to be reguired?
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MS. GEANACOU: - Uh-huh. Mr. Miyashiro, I'm sure
before -- I don't know if they continue to be funded for
this duty that the claim is re@uired. We don't have the
analyst on the assignment with us here today. So I don'f
have that information.

CHAIR MIXASHIROE Does our Chief of Staff note
whether that reimbursement hés pfovided for the preparation
of the réport?

| MS. SHELTON: -I can clarify on before for the 1984
decigion or the 1984 statute as originally acted under the
parameters and guidelines for that program; The Commission
did authorize reimbursement to write the reports. The
decision was only on the 1984 statute. Subsequently, since
1992, the 1984 statute has beeh suspended and the new sheet
that I gave you identifies all the budget bills showing
that the 1984 statute has béen,suspended oﬁerrthe last four
years. | - | |

It's also proposed for suspensioh, I believe,
still, for'the next fiscal year, even though, in the |
parameters and guidelines the Commission, on the
reimbursement to write the reports they had to ha&e
done, they did so under their authority to provide any
reasonable activity necessary to coﬁply with the
ramifications. Because subsequently, in 1993) the

Legislature amended 13730. There has never been a mandate
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finding on 13730 as amended in 1993. As amended in 1993,
it specifically requirés that ali calls of doméstic
violence be recorded on an.incident report form. That 1993
amendment cannot be suspended yet because there's been no
mandate defermination. |

If you'loQk at the plain_language of the
suspension'statute, which is 17581, it'reQuires first that

there be a mandate determination by either the Commission

~or a Court of Appeal, and thén a zero dollar provision by

the Legislature that specificaily.identifies the statute
that they are suspending..

' 8o our récommendation on -- oﬁ the Family Code
section 6228 that it doesn't impose a reimbu£sable
State-mandated program to prepare is based on two things.

One, the plain language of that statute does not require

them to prepare it. And two, even if it did, it would not

be a new program or higher level of service, becaﬁse
there's a preexisting study in law based on‘Penal'Code
section 13730 as amended in 1993 for them to prepare a
domestic violence indidgnt repoft for each call that they
make. | |
,CHAIR.MIYASHIRO: So the Department .of Finance,
if -- if the information provided by Commissionvstaff on
the suspension statutes '99 through 2002 are corrections,

then can I conclude that no reimbursement was provided for
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the preparétion.of the incident report during'those four

-years? _
| MS. GEANACOU: During the period of the
sqspension.
CHAIR MIYASHIRO: Assuming this is correct, and
it's ﬁeen suspended pursuant to Chapters 505 -- 50216 and
379, am'Ircorrect in assuming -- cohcluding that no

reimbursement for preparation of incident reports has been
provided to local agencies?
'MS. GEANACOU: I think that's a reasonable

assumption to make. But I can't testify to that being my

7

-personal knowledge. -

CHAIR MIYASHIRO: Okay. Any other questions?
No? So --

'MR. SHERWOOD: I -- I wonder if we could go back

.to what Mr. Kaye's comment was in his request he made.

CHAIR MIYASHIRO: Microphone.

MR. SHERWOOD: I think this one's burmed out.

Paula, maybe you'couid éddfess Mf.-Kaye's reqﬁest
that you have evidehtlyArejected “- turned down to postpone
thié item untilfafter -- the Supreme Court decision on the
case 1is very felative'to this; and mény other issugs,‘
aatually. And what your thinkiﬁg might have been in
turning that requeét down. ’ |

MS. HIGASHI: - In the past, when cases'have been
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. postponed or set aside due to pending litigation, they have

' been cages that are related to actual challenges made to

the same statute and the same code section. For example,

binding arbitration test claim had been set aside for work

-because of -- of the pending rev1ew by the courts And

that decision was just reached by the Supreme Court because
that de01sron obv1ous1y had addressed direct -- directed

impacted on that determination, and it also happened at a

’point in time when we had a case on, I think, abortion

coungeling issues.

There was another case that-went.before the
courts, and that test claim was subsequently withdrawu.and
dismissed. Here, the case on poiﬁt was the School Siter
Counseling Decision. It was not any of the -- it does didj
not include any of the statutes that were included in this
tegt claim. If we were to begin that practice, virtually,
the Commission could stop meeting, because there's always
pending litigation. And if the Commission wishes to direct
me to change the'approach that we've taking to these kinds

of requests, then we could study the issue and come back

- with a new poliey.

But up to now, that's what has transpired. And
Mr. Kaye had not filed a.-- an appeal of my decision when I
denied that request to postpone the hearlng

MR. SHERWOOD: I just wanted to hear your
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reasoning. Seems sounds in many ways. ' Sometimes, when
I -- when I hear that maybe the decision's only a month

down the road, and it's a geﬁeral decisgion, not specific to

" these statutes, it makes me wonder'why'we don't wait a

month, i1f that's the case. But it also seems to me that

these decisions at-the_couft level can go on for a long

périod df'time,ralso, and we définitely don't ‘want to
delay the .whole possess;'

MS. HIGASHI: And that's the balancing we try to
do. A

MR. SHERWOOD: That's wﬁat we do, is a balancing
act and a judgment decision. 7

MS. HIGASHI: That's correct. Because other test
claimg that relate to the expulsion statutes, for example,.
have beéﬂ posted too. ~Because there's a statement of
éxpulsion that's pending that would affect all of those
other amendments to did saﬁe code sections.

MR. SHERWOOD: Thank you. The other issue_I had
was the '93 code. ' Once again, to be more - once again, to
repeat, that -- that -- the'claim could be back and.a claim
under the '93 amended code, if they wish to?

- MS. HIGASHI: And in fact they have the -~ there's
another Eest claim that is inciuded in the '93 stafute,
which the record on that is not closed yet. So it hasn't

reached staff, and it hasn't reached you yet. So I don't
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know when that will occur. Butvthere‘s -- there is.a.finai
on it, but there's no determining about A commission on the
193 statute. |
MR. SHERWOOD: 13730 has been suspended the last
four yéars. |
MS. HIGASHI: A¢tua11y, pretty-much going all the
way back to:1992, it's been suspended, but-definitely in
the last four years. ‘
- MR. SHERWOOD} Definitely iast four years.
MS. HIGASHI: But there was a period of time when
there was some compensatioh;
MS. SHELTON: Yes. Well, I believe the
Commission's decision was issued in 1987.
MS. HIGASHI: Uh-huh.
MS. SHELTON: And I look_for a date on the P's énd
@G's, but I don't remember when thé reimburse'-Q they did
get reimbursed for a couple yedrs, then it was suspended.

I think they actually lifted the suspension for a few of

" those years in the '908, and then we installed it back, you

know, put it Back in. So it'sfbeen sﬁspended since then.
‘MR. SHERWOOD: Thank you.
MS. HIGASHI: Mr. Sherwood, asia referencé,-?ou
might want to take a look at the supplemental to Exhibit C
on page twb of this material. There's a -- the 3 bullets

at the bottom of the page that stated the conclusion. If
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you'll note that, the conclusions are very carefully

drafted to conform with what.had happened with the Budget
Act during the reimbursement period. So that there is
recognition for the fact that there -- there was a gap when
a budget had not been enacted, when a suspension had —;
cannot be in effect. |

MR. SHERWOOD: Right.

MS. HIGASHI: And that process would no 1oﬁger
occur, because since this time, 17581 was amendeq to the
extent the suspénsion went into the period of time when the
budget was not.

MR. SHERWOOD: Yeah. Yeah. - Thank you.

CHAIR MIYASHIRO: Are. there questions from
members? I would entertain a motiomn.

MR. BARNES: Staff recommendation.

, CHAIR MIYASHIRO: I have a motion to adopt. Do I
have a second?

MR. SHERWOOD: Second.

CHAIR MIYASHIRO: The motion is seconded. Any

- further discussion?

Paula, please call roll.
MS.'HIGASHI:. Mr. Sherwood?
MR. SHERWOOD: Aye.

MS. HIGASHI: Ms. Williams?

MS. WILLIAMS: Aye.
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MS. HIGASHI: Mr. Barnes?
MR. BARNES: Aye. |
_MS..HIGASHI:. Mr. Lazaxr?

MR. LAZAR: Aye.

MS. HIGASHI: Mr. Miyashiro?

CHAIR MIYASHIRO: -Aye.

MR. KAYE: Thank you. ' »

MS. HIGASHI: This now brings us up to Item 10.
Nancy Patton will present this item.

MS.'PATTON; Good morning. At the March 27th,
2003 Commission hearing, Commission members requested that
staff prepare an analysis of Assembly Bill 637. AB 637
would prohibit Commission -- the Commission on State
Mandates' 1ega1'representation'or appearances in any court
action or proceeding involving CSM decisions; would add an
alternate CSM member; would revise deadlines for planning
reimbursement cléims, and would modify all the State |
Mandates Apportionment System.

AB 637 péSsedron'April 9th, 2003 with a vote of 9
to 0. It is currently pending in Assembly Appropriations
Committée with no hearing date.set. For your information,
you will find the staff analysis of AB 637 and the Assembly
Local Government Committee analysis and a copy of the bill
in the binders under Item 10. Commission staff did forward

this bill analysis to Appropriations Committee staff and
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REPORTER'S CERTIFICATE
STATE OF CALIFORNIA )

) ss.
COUNTY OF SACRAMENTO ) .

I, KAREN S. CHALLE, a Certified Shorthand
Reporter, licensed by the State of California and empowered
to administer ocaths and affirmationsg pursuant to Section
2093 (b) of the Code of Civil Procedure, do hereby certify:

That the said proceedings were recorded

stenographically by me and were thereafter transcribed

That the forégoing transcript is a true record of
the proceedings which then and there took place;

That I am a disinterested person to said action.

IN WITNESS WHEREOF, I have subscribed my name on

May 1, 2003.

-

)
N - ;Y
’;%§W?;5:£1{1\ £2221~(/7¢é€i4*/{1/611m_

Karen 8. Challe

Certified Shorthand Reporter No. 8244

63 |

NORTHERN CALIFORNIA COURT REPORTERS (916) 485-4949
46




Original List Date: 5/18/2000

Last Updated: 4/17/2003

List Print Date: 05/16/2003

Claim Number; 99-TC-08

Issue: Crime Victims' Domestic Violence Incident Reports

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission mailing list is continuously updated as requests are received to include or remove any party or person
on the mailing list. ~ A current malling fist is provided with commission correspondence, and a copy of the current mailing
list is available upon request at any time. Except as provided otherwise by commission rule, when a party or interested
party files any written material with the commission conceming a claim, it shall simultaneously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commission. (Cal.

Code Regs., tit. 2, § 1181.2.)

Mailing Information: Proposed SOD

Mailing List

Mr. Michael Hawy
State Controller's Office (B-08)

Tel: (916) 445-8757
Division of Accounting & Reporting
3301 C Street, Suite 500 Fax:  (916) 3234807
Sacramento, CA 95816
Ms. Cindy Sconce
Centration, Inc. Tel; {(916) 351-1050
12150 Tributary Point Drive, Suite 140
Gold River, CA 95670 Fax: (916) 351-1020
Mr. Mark Sigman
Riverside County Sheriffs Office Tel: (209) 955-2700
4095 Lemon Street
P O Box 512 Fax:  (909) 955-2720
Riverside, CA 92502 _
Mr. Steve Smith
Mandated Cost Systems, Inc. Tel: (916) 669-0888
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670 Fax:  (916) 669-0889
Ms. Harmeet Barkschat
Mandate Resource Senices Tel: (916) 727-1350
5325 Elkhorn Biwd. #307
Sacramento, CA 95842 Fax:  (916) 727-1734
Mr. Allan Burdick
MAXIMUS Tel:  (916) 485-8102
4320 Aubum Blwd., Suite 2000 .
Sacramento, CA 95841 Fax: (916)485-0111

Page: 1




7 Park Center Drive.
Sacramento, CA 95825

(916) 646-1400

Ms. Annette Chinn
- Cost Recovery Systems

705-2 East Bidwell Street, #294
Folsom, CA 95630

Mr. Keith Gmeinder
Department of-Finance:(A-15)
915:L:-Street, 8th Floor -
Sacramento, CA- 95814 -

Mr. Jim Spano

State Controller's Office (B-08)
Division of Audits

300 Capitol Mall, Suite 518

. Sacramento, CA 95814

Ms. Susan Geanacou
Department of Finance (A-15)

915 L Street, Suite 1190
Sacramento, CA 95814

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor—ControIIers Office

500 W. Temple Street, Room 603
Los Angeles, CA 90012

Mr. Stewe Shields
Shlelds Consultlng Group, Inc

1536 36th Street

Sacramento, CA 95816 -

Mr. David Wellhouse
David Wellhouse & Associates, Inc. .

9175 Kiefer Blvd Suite 121
Sacramento, CA 95826

Mr. J. Bradley Burgess
Publlc Resource Management Group

71380 Lead Hill Boulevard, Suite #1068
Roseville, CA 95661

Page: 2

Fax:  (916)646-1300
Tel:  (916) 939-7901
Fax: (916) 939-7801
Tel: ~ *(916)445-8913
‘ Fax: (916)327-0225
Tel:  (916) 323-5849. .
Fax:  (916)327-0832
Tel:  (916) 445-3274
Fax:  (916) 3244888
Claimant
Tel:  (213)974-8564 .
Fax:  (213)617-8106
Tel:  (916)454-7310
Fax: (916)454-7312 .
. Tel: . (916) 368-9244
Fax:  (916) 368-5723
Tel: (916) 6774233
Fax:

- (916) 677-2283




